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BBenenne

Tpuspax npoMbIUNEHHBIX U COUUANBHBIX PEBONOUULL NOCIOSIHHO OPOOUm 8 Mupe.

Hyoicro ecmpeuamu €20 n0020moeneHHbIM U He O0SIMbCsl HEUBOEHCHBIX pehopM, Komopble 8ce-
204 ABASIOMCSL COUUANBLHO CNPABEONUBLIMU ONsL CB0E20 BPEMEHU.

Imo ecmecmeeH bl 0OULECTBEHHbIL NPOUECC.

Pa3BuTHe yenoBeyeckoi MBUIN3ALMHA BO MHOTOM 0a31pOBAJIOCh HA MPEJCTABJIEHUSX O CIIpa-
BEIUIMBOCTH, KOTOPBIE 3aKJIABIBATIMCh B OCHOBY JIIOOOTO COLMATBHO-9KOHOMUYECKOTO TIOpsiIKa 1
JTyXOBHO-HPABCTBEHHBIX LIeHHOCTeW. Kareropus crnpaBedJIMBOCTU TPaJMIMOHHO COXPaHSET CBOE
OCHOBOIOJIararoliee HpaBCTBEHHOE 3HAYEHHE U [1s1 COBPeMeHHOro oouiectsa. [IpuHaTO yTBEp K AATH
O MEPBUYHOCTH ITUYECKOW CYTH CHPaBEJIMBOCTU, KOTOpass TPAJULIMOHHO paccMaTpUBaeTCs Kak
0a30Bblii HPAaBCTBEHHBII UMIIEPATUB (IPUHLIMIT), LIEMEHTUPYIOIMI BCe OOIIECTBEHHbIE OTHOIIEHHUS,
TOJBOIAIIMI UTOr GOPHOBI 32 CBOOOMY, PAaBEHCTBO M CIIpaBeIMBOCTh. MIMenHO mostomy [peam-
Oyna peiictByiomeid Koncrutyumu P® conepxkur crienyioriee nojoxeHue: «Mbl, MHOTOHalIMOHAJIb-
HbII Hapox Poccuiickoii ®eneparnyu. .. UTs MaMsITh MPEIKOB, NEpeJaBIIMX HaM JII0OOBb M YBaKEHHE
Kk OteuecTBy, Bepy B J0Opo U cnpagedausocmv (KypcuB Mol. — B.B.)... npuauMaeM KoHctutynuio
Poccuiickon ®enepanmn».

IToHsATHE «CIPaBEAJIMBOCTD» CIYKUT JAJI1 MHOTOACHIEKTHOIO OTPAKE€HMsI CJIOKHBIX U MPOTHU-
BOPEUMBBIX SKOHOMUYECKUX, COLIMAIBHBIX, IOPUANYECKUX, MOJTUTUYECKUX U AYXOBHBIX IPOLIECCOB
OOIIEeCTBEHHO! XM3HU. HeTpynHo 3aMeTuTh, 4TO B JIIOOOM OOIIECTBE MEPMAHEHTHO YCHJIMBACTCS
BHMMaHHUE K 00CYXIEHHUIO BOIIPOCOB CIIPABEJIMBOCTH, OCOOCHHO B KPH3HCHBIE TIEPUOIBI COLUAITb-
HOT'O Pa3BUTHA. DTO BHI3BAHO TEM, UYTO COLMAJIBHBIE IIPEACTABIIEHUS O CIIPABEIJIMBOCTH €CTh HEKUI
MHIMKATOp TEKYIIEero coctosiHus oOmectBa. CrnpaBeaJMBOCTh MOCTOSHHO HAaxXoguTcsl B (poKyce
OOIIECTBEHHOTO MHEHUSI.

B nocrnenHee BpeMsl akTyaJbHOCTb 3TOi mpoOnemsl a1 Poccun BHOBB moBbicuiack. He pas
MOJHUMAJICSI BOTIPOC 00 0OecriedeHNH COIMAILHON CITPaBEJTMBOCTH BO BCEX COLMATIBHBIX cpepax, u
IIPeXk e BCEro B pacrpe e/ MTeIbHbIX OTHOIIEHUSX. BBITYIOT MHEHHS M O TOM, YTO PIHOYHAS MOJIEJIb
SKOHOMHMKM HecrpaseavBa. [loqoOHoe ycuiieHne anesuIsiyy JToAei K CpaBeaJIMBOCTH SIBIISIETCS
CUMITOMOM TOT'O, YTO T€ WJM MHBIE OOLIECTBEHHbIE OTHOILEHUs HE YCTPAUBAIOT JIIOJEH, W3KUIN
cebOsl, TOpMO3AT OOIIECTBEHHYIO KU3Hb, a B CIIOCOOE MTPOU3BOACTBA, SKOHOMHUECKOH chepe 3apok-
JAI0TCS HOBbIE OTHOILIEHN s, KOTOpbIE TPeOYyI0T N3MEHEHHI B IMOJIUTHUYECKON U ITPABOBOM HA/ICTPOIKeE.
Bo3MOKHO, 3TOT BBIBOJ MPUMEHUM M K CYHIECTBYIOIIMM SKOHOMMUYECKMM OTHOLLIEHHUSIM, COOTBET-
CTBEHHO, M K CUCTEME MX [TPABOBOIO PEry/IMpOBaHUsI.

ITpoGnema coOTHOIIEHUS CIIPAaBEAJIMBOCTH, MpaBa U SKOHOMUKM MHOTME BEKa CIIyXKUT Ipejl-
METOM HAy4YHBIX TUCKYCCHI M OBITOBBIX CIIOPOB. A MCTOpHYECKask M STUMOJIOIMYecKasi CBs3b CIIpa-
BE/IJIMBOCTH M 3aKOHA MTPeIoTIpeenia OOIbIION MHTEpeC IPUANYECKON HayKH K JaHHOM Ipobieme.
OpHako nmonrue rofpl B Halled JMTEPATYPe ONHO3HAYHO KOHCTATUPOBAJIACH JIMILIL BCECTOPOHHSA
CIIpaBeVIMBOCTb COBETCKMX 3aKOHOB. [IepecTpoiika 80-X ronos MpoIUIOro BEKa HE TOJIBKO ITPUBETA K
YBEJIMYEHUIO KOJIMYECTBA HAyYHbIX pa0OT, CBA3AHHBIX CO CIIPABEIMBOCTHIO, HO M YCUJIMJIA UX KPU-
THUYECKYIO HallpaBJIeHHOCTb. K coxkasneHuio, mocaeaHue roapl UCCaeJ0BaHusl COOTHOLIEHUS CIIpaBe]-
JIMBOCTH, TTpaBa ¥ SKOHOMHUKHU HOCUJIM (hparMeHTapHbIN XapaKkTep U B 3HAUUTEIbHOM CTETIeHN OpHEH-
TUPOBAIUCH Ha (pHIIOCO(PCKUE, TyXOBHbIE Hayalla MOHATHUS CIPaBEAJMBOCTH, a €CJIM U 3aTparuBajIu
9KOHOMMUECKYIO cepy, TO, IPexk]Ie BCEro, B YaCTU PEryJIMPOBAHUS PaClpeeIUTebHbIX OTHOILIE-
HUML.

B oreuecTBeHHON I0pUANYECKON JIUTEpaType U3yUueHre MpoOIeMbl CIPaBEeAJIMBOCTH BEIETCH,
[JIaBHBIM 00pa3oM, ¢ OOIETEOPETHUECKUX MO3ULIMH (CIIPaBeAIMBOCTh KaK MPUHLMIT IIpaBa WK Kak
ero 0OBEKTUBHOE CBOWICTBO TPAKTYeTCs B BUJIE ONPE/EIeHHbIX TPeOOBAHHI, HAIIPUMED, PABEHCTBA,
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COPa3MepHOCTH, SKBUBAJIEHTHOCTH, AYXOBHOCTH U T. 1I.). BcTpevalotcst v crienmaibHble HCcieaoBa-
HUS, TIOCBAIIEHHbIE PeaNn3aliiy MPUHIIMIA COIMATbHON CIPaBEeUIMBOCTA B OTIEJIBHBIX OTPACIsX
npaBa. B cBs3u ¢ atum ormerum padotel C.C. AnekceeBa, I'.3. Anamkuna, M.A. ApxaHoBa, /I.E.
Bormanosa, O.JI. BacunseBa, H.41. Burpyka, H.H. Borienko, A. T'epnaxa, JI.I'. I'punGepra, W.]1.
Nnbunckoro, E.A. Jlykamesoi, H.C. Maneuna, I'.B. Manbuena, B.C. Hepcecsnua, E.M. Opaua,
B.JI. TonikoBa, M. A. PeiicHepa, }O.B. Pomaniia, A.f1. Perkenkosa, C. CadukenoBa, B.I'. CokypeHko,
A.A. ConosbeBoii, B.B. Crenansina, B.M. Coipbix, A.N. Dxumona, JI.C. fIBuua u np.

Bwmecrte ¢ TeM conmaibHas ClipaBeisIMBOCTh B IOPUAMYECKON JIMTEPAType HE pacCMaTpUBAETCS
KaK peajibHOe KauecTBO OOIECTBEHHBIX OTHOILICHUH, B 3aBUCUMOCTH OT KOTOPOro (hopMUpYyeTCsl He
TOJIBKO CUCTEMa TpaBa B 11eJI0M, HO U OT/IeJIbHBIE I0pHIUecKre HOpMbI. ViMeeTcst HecKobKo o0iie-
TEOPETUYECKUX TPYAOB, MOCBSIIEHHBIX COOTHOIIEHHIO CIIPABEAIMBOCTH, MPaBa U paclpeieUTe b
HBIX OTHOIIEeHUH. [letanbHO K 3TOMy acniekty oOpamanuch H.C. BapabamieBa, A.B. Benrepos, P.3.
JImemun, I'.B. Masbies.

B 3apy0esxHoii iuteparype Boiessiorcs padotsl . Kenbzena u [Ix. Ponza, mocesieHHble aHa-
JIM3y COOTHOUIEHMS CIPABEQJIMBOCTU U IpaBa, a TaKKe Teopuu crpaseymmboct k. Anamca, P.
Hosuka, b. Paccena u norosopnoii cripaBeanuBoctu /1. T'otuepa.

Hewmarno nosoxeHuii o CripaBeJyIMBOCTH COIEPXKUTCS B padoTax (uiiocooB 1 IOPUCTOB MPO-
IIJTBIX BEKOB, KOTOPBIE MEPBBIMU BBICKA3bIBAJIM T€ WJIM WHbIE MBICIIU O MOHSATHH CIIPABEIJIMBOCTH, €€
COOTHOILICHUH C MPABOM M SKOHOMHUKON. DTUM OOBSCHSIETCS] 3HAUUTEIbHOE KOJTMYECTBO CCBHUIOK B
MOHOTpa(p1M Ha cTapble UICTOYHUKH, B TOM unciie Ha Tpyasl K. Mapkca, ©. Durensca u B.W. Jlenuna.

B HayyHO# JuTepaType 10 MOCIeAHEro BpeMEeHH B IIMPOKOM IJIaHE HE CTaBHJIMCh BOIIPOCHI
0 TOM, 00EeCNeUrBaIOT JIM, Aa U MOTYT JIM PEATbHO 00eCHIeYNTh HOPMBI, 3aKPETUISIIOIINE PHIHOUHYIO
MOIeJIb SKOHOMUKH, PETU3AIIMIO0 TPUHIIMIIA COIMATBHON CIPaBeIJIMBOCTH KaK OOBEKTUBHOTO KpH-
tepusi. OcyIecTBIEHHE PaBEHCTBA MPABOBBIX BO3MOXKHOCTEW B IOPUAMYECKUX MHCTUTYTax, odec-
MIEYMBAIONIUX PHIHOYHBIE MPUHIIHITB XO3SIMCTBOBAHUS, LIEJICHATIPABJICHHO He M3y4asiock. [Ipotnembl
CIIPaBE/IJIMBOCTH IPUMEHHUTENIBHO K cpepe MpeArpUHIMATENbCTBA B IOPUANIECKON HAayKe TIIyOOKO
HE paccMaTpUBAINCh. TakuM 00pa3oM, CIIEIMAILHOTO TEOPETUIECKOTO UCCIIEIOBAHMSI, OXBATHIBAIO-
ITIEr0 BECh KOMIUIEKC MPOOJieM, CBA3aHHbIX C peaTi3aliei PUHIIMIIA COIUAIBHON CIIPAaBEITTUBOCTH
B IIPAaBOBOM PETYJIMPOBAHUY PHIHOUHBIX OTHOIIEHHUH, HE TIPOBOAMIIOCH.

STH MOMEHTHI 00YCIIOBJIMBAIOT 0COOYIO aKTyaIbHOCTh BHIOpAaHHOM TeMBbI HcclieoBanusl. Llenbio
padoTHl ABJIACTCS KOMIUIEKCHOE MCCIIEIOBAHUE TIOHATUIN «CIIPABEJIMBOCTb» U «COIMAJIbHAS CIIpa-
BE/IJTMBOCTh», UX COOTHOIIEHUSI C TIPABOM M MEXaHW3MOM TPABOBOTO PETYJIMPOBaHMSI, & TAKXKE aHa-
JIU3 TEOPETUUECKUX M MPAKTUIECKUX MTPOOJIEM peasn3aliiy PUHIIUIIA COLUATIBHOM CIIPaBeITTUBOCTH
B MIPaBOBOM PETYJMPOBAHUM PHIHOYHBIX OTHOIIEHUH, B YACTHOCTH B MpPEANPUHUMATEILCKON Jes-
TEeJHOCTU. B KHUTE 1MO-HOBOMY C(hOPMYJIMPOBAHBI MOHSATHUS CIIPABEATMBOCTH, COIMATBbHON Cripa-
BE/IJTMBOCTH, TIPUHIIMIIA COIMATBbHON CIPaBEeIJIMBOCTU M €ro MPaBOBBIX TpeOOBaHMIA, B TOM YHCIE
paBeHCTBA MPABOBBIX BO3MOKHOCTEH.

OcHoBHas uest MOHOT pahrM 3aKJTI0YAETCS] B HAyYHOM OOOCHOBAHMH TAKOTO MEeXaHM3Ma Tpa-
BOBOTO PEryJIMpOBaHMUsI OOIIECTBEHHBIX OTHOIIEHHUI, KOTOPHIN B YCIOBUSIX PHIHOYHOW SKOHOMHKH
C YUETOM UCTOPUYECKUX U HAIIMOHAIBHBIX OCOOEHHOCTEN CIIOCOOEH 00eCIeunTh MOCIeJOBATEIbHOS
MpOBEICHHUE B )KU3Hb MPUHIIMIIA COLMATIBHON CIPABEAJIMBOCTH B €70 HAYYHOM MIOHUMAHUM M Ha 3TOH
OCHOBE TOBBICHTh 3aMHTEPECOBAHHOCTh XO3SICTBYIOIIMX CYOBEKTOB B AKTUBU3AIIMN SKOHOMUUECKON
AeATeTbHOCTH, HAIPABJICHHON Ha MPEOJONICHNE KPUZUCHOTO COCTOSTHUSI OT€UECTBEHHOW SKOHOMHKH
1 Hen30eKHOe OOHOBJIEHUE BCEH CUCTEMBI OOITIECTBEHHBIX OTHOIIICHU B 9KOHOMUYECKOu cdepe.
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I'nasa 1
O B3anMOCBA3HU CHIpaBeIJIMBOCTH, IPaBa
1 SKOHOMHKH B HAYYHOMH JOKTPHHE,
3aKOHO/1aTeJbCTBE U Cy/1eOHOH NMPAKTUKE

C nosuumy IMBWIM3ALMOHHOIO TOAXOJA IOHATHE CIIPaBEVIMBOCTH HACTOJIBKO MHOIoac-
MIEKTHO, YTO MOKET paccMaTpyBaTh Kak B IIMPOKOM, TaK U B Y3KOM IUIaHe. B 1IMpoKoM NOHUMaHUM —
CITPaBeUIMBOCTh KaK II00aIbHAs COMATbHO-(procodckast KaTeropus mpeacTaBisieT co00i CIox-
Hbli (peHOMeH (cdepy) aKTUBHOIO B3aMMOIEHCTBUSI MOPAJH, MpaBa, SKOHOMHUKHU, OTpaxas CJIOXK-
HYIO COBOKYITHOCTb OOIIIECTBEHHO-9KOHOMHUECKUX CBSI3€H M OTHOLIEHHH. B y3KOM, «MOpasbHOM»,
IUIAHE CMPABEAJIMBOCTb, BHICTYIIAs KAK STHUECKAasi KATeropusl, BKJII0YAET, HOMUMO IyXOBHO-1IEHHOCT-
HOT'0, MOPAJIbHOT'O, TAKKE U COLIMAIbBHO-9KOHOMHUYECKHA, ¥ MPABOBOM ACHEKTHl OTHOLIEHUI JTMYHO-
CTH, rocyapcTa 1 odmiectsa'. IHBIMU cI0BaMH, IOHSITUE CIPABEAIMBOCTA MHOTO3HAYHO TIO CBO-
eMy COZIEPXKaHMIO.

C npyroii CTOpOHBI, Tak Kak MPEICTAaBIEHUSA O CIIPABEJIMBOCTH (POPMUPYIOTCS YEIOBEUECKUM
CO3HAHUEM, CIIPABEIIMBOCTb «IIPUHAICKUT K YUCITY TeX BELIEH, O KOTOPbIMU. .. "KaX bl pasy-
MeeT HeuTo apyroe"»2. MiMeHHO Opocaromiasicsi B Iia3a ujaeosorudeckas (popma crpaBeiimBOCTH
00yCJIOBMIIA TTOBBIIIEHHBI UHTEPEC K Hel TpeIcTaBUTe el I1aBHBIM 00pa3oM (pritocodCKoH 1 mpa-
BOBOU HayKH.

[TpucranbHOE BHUMaHUE UcCIeloBaTeNei K pa3IMuHbIM aclieKTaM CIpaBeUIMBOCTH B IOCIE]I-
HUeE /1Ba AECATUJIETHS CBUETENILCTBYET O TOM, UTO 3Ta MPoOJIeMa He IPOCTO COXPAHSIETCS, a «aKTy-
aylbHa Kak HUKoraa»>. Yem 310 00ycioBneHO? Bo-mepBbiX, CpaBeyIMBOCTh MPEACTABISAETCS Kak
YHUBEpCaJbHasl Mepa U KpUTEpUil MOBEAEHUS M1 MUPOIIOHUMAaHUsl YeJIOBEKa, HPABCTBEHHAs] OCHOBA
U CPEeACTBO olecrieueHrs mpaBa U NpaBoTBopyecTBa. CripaBeiMBOCTh MO-NPEKHEMY CUMTAETCS
OTIPABHOW TOYKOM JIIS1 PEIIEHHs] aKTyaJIbHbIX BOIIPOCOB COBPEMEHHOM 10puinyeckoil Hayku. JlioOas
Hay4yHasi JUCKYCCHS, TaK WM MHAue, 3aTparuBaeT BOMPOCH CIPaBeJIMBOCTH (pacipeiesieHue J0X0-
JI0B ¥ UIMYILIECTBA, HAJIOTY, HAKa3aHKe, BO3MELleHUE Bpeaa, Tpadbl U T. 11.). be3 noHumanus u npu-
MEHEHHS IPUHIMIA CIIPABEAJIMBOCTH HE PEIIaloTCsl KOMIUIEKCHbIE 0OIIenpaBoBble IPOOIEMbI Ipa-
BOIOHMMAHMUS, IPABOCO3HAHM S, IPABOTBOPYECTBA U IIPABOIIPUMEHEHHS.

! Cm.: Heanosa C.A. [puHLMI CripaBeUIMBOCTH B TpakAaHCKoM MpaBe Poccun: auc...a-pa oopun. Hayk: 12.00.01,12.00.03. M.,
2006. C. 11.
% Mapxe K., Suzenve ®. Cou. T. 18. C. 273.
3 Yeuenvruyxuii M. B. TIpuHuun cripaBeinBOCTH B poccuiickoM npase // ColraabHO-9KOHOMUYECKUE sIBJIeHUs U poreccsl. 2014.
Ne 7 C. 102.
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1.1 OTeyecTBeHHBbIEC HAYYHbIE M CCJIEOBAHMS
MOHATHSA CIPABEIJINBOCTH B HCTOPHUYECKOM
paKypce: OT Bpe/JHelen ujaen 10 uaeana

B cuny ucropuueckoil M STUMOJIOTMYECKOM CBSI3M CIIPABEIIMBOCTH, 3aKOHA M TIpaBa OTeve-
CTBEHHAs1 IOpUANYEcKast HayKa He MOIJIa He MCCIieJoBaTh MPoOIeMy MX COOTHOIIeHHs. B coBeTckuii
NepHo]] CIIPaBEAIMBOCTh IEPBOHAYATIBHO PACCMATPUBAJIACH KAK OOHA U3 8PEOHEUUUUX OYPIHCYA3HBIX
uoeti, KOTOPYI0 «HEOOXOIMMO BBITPABJIATH U3 MPOJETAPCKUX MO3roB» 4. OCHOBHAsI MPUYMHA TaKOTO
TIOJIX0/1a 3aKJTII0YAJIach B TOM, UTO yHACJIeI0BaHHast U3 OypKya3HOU MPABOBOH JINTEPATYPBI KATETOPHUsI
CIIPaBE/IJIMBOCTH MPECTABIISIACH JIMIIb OJHOU U3 UACOJIOTHUeCKUX (popM (TIOpOXKIEHUEM CO3HAHUS,
«TIPOU3BOJIAIICH HJIeei», «aOCOMIOTHON IIEHHOCThIOY», «BEUHON CIPABEIJIMBOCTHIO» ), KOTOpasi TBO-
PUT MpaBo. DTO CYUTATIOCH HEAOIYCTUMON YCTYIKOW Haeann3My. TeM He MeHee CTONb paguKallb-
HbIE B3IJISIIBI B IAJIbHEHIIIEM He TOTyYMIIY MOAJEPKKU B OTE€YECTBEHHO! I0pUAMYECKON JTUTepaType.
Havanoch petanbHoe n3yueHue mpooieMbl CIpaBeaJIMBOCTH B COBETCKOM TpaBe’.

C paszpuruem B CCCP aiMUHUCTPaTUBHO-KOMAaH/THOM CUCTEMBI HAyYHAs! 3HAYMMOCTh U 00beM
9THX UCCIIENOBAHUM MOCTENEHHO CHUXaloTcsl. CyIlecTBOBaBIINE OOIIECTBEHHbIE OTHOIICHUS TIPH-
3HABAJIMCh AOCOMIOTHO CIPABEAJIMBBIMU, TIOITOMY OTHO3HAYHO KOHCTATUPOBAJIACh M BCECTOPOHHSIS
CIIPaBE/IJIMBOCTh COBETCKUX 3aKOHOB. «B MpaBOBOM CO3HAHMM COBETCKHX JIOJEW HAIUIM IOJHOE
o100peHre 3aKOHBI, YKa3bl, pacropsuKeHHs, KaK M BCSl AEATebHOCTh OpraHoB COBETCKOro rocy-
napcTBa...»°% TolbKo «monuThyeckas ortenenib» (TepmuH . Bypmankoro)’, koTopast Havyaaach B
1953 rony, fana Ka4eCTBEHHO HOBBIM TOJIYOK PA3BUTHIO HAYYHOTO HAIIPABJIEHUS «CIPABEIIMBOCTD
Y TIPaBO» KaK B OOIIETEOPETUIECKOM, TaK U B oTpaciieBoM IiaHe. Ha pyoexe 60—70-x romoB Bo3-
HUKJIa TEHACHINS K YCUJICHHUIO MHTepeca K TOW MpodJieMaTHKe, a repecTporika 80-X roioB mpusea
K HeOBIBAJIOMY TIOTOKY Hay4HBIX paboT, B IEHTPE KOTOPBIX CTOSITM BOMIPOCHI CIIPABE/IJIMBOCTH.

B coBpeMeHHOI POCCUIICKON IOPUINYECKON HayKe JaHHas TeMa OCTaeTcsl BOCTPeOOBAHHOM
U n3ydaeMon®. 1o 0OyCJIOBJIIEHO HOBBIM BUTKOM HHTEpeca K 3aKpEIIeHHI0 B IMpaBe KaTeropuu
cripaBeisIMBOCTH. Bce Gosblliee KOJTMUYECTBO YUYEHBIX CKIIOHSIOTCS K TOMY, UTO TO3UTHUBHCTCKOE
(HOpMaTHBHOE) TIOHMMaHWE TpaBa sIBJSETCS Y3KUM, OCHOBAHO HA HACJIEAMU COBETCKOW SMOXU U
HyX/aercsi B nmpeonosneHnu. COBpeMeHHOe COCTOSIHUE TIPABOIPUMEHHUTEIBHON IMTPAKTUKY TaKKe CBU-
JETEJIbCTBYET O PA3MbIBAHUU NPUHUUNG UCKAIOUUMEAbHOCU HOPMAMUBHBIX NPABOBLIX AKMOE , €O
TMIO3TAITHOM IPEOOJIeHUH o3uTUBU3Ma» Omepmun /1. E. Boz0arnosa), 0 TpUOIKEHUH K «ITyJIbCHPY-
foniel ku3Hu» (mepmur I'. Keavzena). J1.E. BornanoB ¢ omoOpeHremM oTMedaeT mpuMephl pa3perie-
HUS CyIeOHBIX 1€ C «...TIO3UIMIA CIIPABEUIMBOCTH U IOOPOCOBECTHOCTH, TO €CTh (hOPMYTMPOBAHUS
CyAaMH He TIO3UTUBUCTCKHX, & PEATUCTUIECKUX, TOJIUTUKO-TIPABOBBIX PEIIeHUN»°. «/JesimenvHoche
apoumpastcHvIx cyoo8 CBUOeMenbCmeyen 0 GAUSHUU CYOeliCKozo ycmompeHusi Ha (popMupoOBaHUE
CyaeOHOM MPaKTUKW», — 3aKaovaeT B.A. Jlantes.!° IIpy 3TOM ¢ cokaneHreM MPUXOIUTCS KOHCTa-

* Hnbuncruii H./]. Kateropus 3aKOHHOCTH U CIIPaBEAIMBOCTU B cOBETCKOM Ipase //CoseTckoe mpaso. 1926. Ne 2. C. 19.

5 Cwm, Hanpumep: Peiicnep M.A. TocymaperBo. Y. 1. Uneonorus u meron. M., 1918. C. 132, 133; Peiicnep M.A. IlpaBo. Hae
mpaBo. Yysxkoe npaBo. Obiuee npaso. JI.-M., 1925. C. 82, 83; Havunckuii H./]. Yxa3. cou. C. 19-24; Paesuu C. CripaBeJ/IMBOCTb Kak
HOpMa IpaBa. B kH.: DHIMKI0Ne U rocyaapersa u npasa (1925-1927); nopg pen. ILU. Cryuku. M., 1930. T. 3. C. 760-764.

6 Aporcanos M.A. Cuna conmanuctrdeckoil cripaseymBocty // CoB. rocysapcTBo u mpaso. 1946. Ne 5-6. C. 6.

T Cm.: bypaayxuii @. Tlocne Cramuua: 3aMeTku o noutrudeckon orrenenu// Hoseiit mup. 1988. Ne 10.

8 Cpemu mocneanmx paGot MokHO orMeTuTh: Bozdaros /. E. DBOOLHS IPakIAHCKO-TIPABOBOI OTBETCTBEHHOCTH C IIO3HIIAH CIIPa-
BE/IIMBOCTU: CPABHUTENILHO-TIPABOBOM acleKT: MoHorpadwus. M.: [Ipocnekt, 2015. 304 c.; Pomarey FO.B. DTrdecke OCHOBHI ITpaBa
u npaBorpuMenenust. M.: UK «3epuano-M», 2012. — 400 c.; Conosvesa A.A. CripaBeqiMBoCTh B nipaBe: MOHOrpadust. YensiOnHCK:
Wznatensckuii uentp IOYpI'Y, 2016. 177 c.

? Bozdaros JI.E. Yka3 cou. C. 39.

10 Jlanmes B.A. Vicrounmku IpepyUHUMaTeIbcKoro npasa B Poceniickoit denepatm: moHorpagus. — M.: IIpocnekr, 2017. C.
10



B. A. Baiinan. «Teopus cripaBeyIiBOCTU: MPaBO U SKOHOMUKA»

THPOBaTh, YTO CyAeOHasi MPAKTHKa BCe OOJIbIIE YXOIUT B CyObEKTHBHOE YCMOTpPEHHUE, TPOU3BOIIb-
HOE MCTOJIKOBAaHUE OOCTOSITENIBCTB JIeJT, UHOT/IA B HapylIeHHe PSMBIX HOPM 3aKOHOJIATENIbCTBA, UTO
HEMHHYEMO BJiedeT cyaeOHble omuoOku . Bechl mpaBomOHUMAaHWs 1 TIPABONPHMEHEHUS B OOIIeCTBE
KAYHYJIMCh B APYIYIO CTOPOHY, B HAlIPAaBJIEHUH LLIMPOKOr0, MHTETPaTUBHOIO, a TI0 CYTH UHUBHYa-
JIM3UPOBAHHOIO, MIOZIX0Ja K HOPMaM IpaBa, UX paclIMPUTEIbHOMY TOJKOBAHHMIO PUMEHUTEIBHO K
KOHKPETHBIM CHTYallMsIM Ha OCHOBE OOIIMX MPUHIIMIIOB U HAYaJl, UCTIOb3YEMbIX HE TOJILKO B TIpaBe,
HO Y BO BCEHl COLIMAILHOM U MOJUTUYECKOW HAJICTPOMKE.

U 310, IEfCTBUTEIBHO, HE TOJIBKO OCOOEHHOCTh POCCHIICKOM MPaBoOBOM cuctembl. Hampumep,
K.W. CkoBckuii oOpalaer BHUMaHUe Ha TO, YTO BO MHOTHMX CTPaHAaX MMEETCsl 3aKOHOIATENIbCTBO,
MO3BOJISIIONIEE CylAaM M3MEHSITh YCJIOBHS JIOTOBOPA, OCHOBBIBASICh HAa OOIIMX MPHHIMINAX TpaBa,
TaKMX KakK J0OPOCOBECTHOCTb WJIM CIIPaBeAIMBOCTh. K MX umciy, B yacTHOCTH, oTHOcsiTcsl ['epma-
Hus (§ 313 BGB), Ascrpus (§ 936 ABGB), lIseitnapus (cr. cr. 21, 119 ZGB), Utanus (ct. 1467
'K Utamun), I'perus (ct. 388 'K I'perun). [ToMumMo HalTMOHATBHBIX 3aKOHOJIATEILCTB, TpeOOBaHME
«JJOTOBOPHOM CIIPAaBEAJIMBOCTH» 3aKperuieHo B11. 2 ¢T. 111-1:110 MopnespHbIX paBrII €BPONEUCKOTO
yactHoro npasa ( Draft Common Frame of Reference, DCFR), npepocrapsiionieii cyny BO3MOXKHOCTb
BMEIIaTeIbCTBA B YCJIOBUSI IOTOBOPA MPH CEPbEe3HOM HcOaIaHCe TOTOBOPHOTO PaBHOBECHSI, IPUBO-
JAIIEro K HeCcIpaBeJIMBOMY TOJIOKEHUIO JOJIKHUKA B 00s13aTeIbCTRE 12,

AHanuzupys pa3BUTHAE UHTETPaTUBHOM 1opucnipyaeHIU B XX Beke, B.Jl. 30pbkUH KOHCTATH-
PYET, UTO HBIHE «...TEOPUs M MPAKTUKA KOHCTUTYLIMOHAIM3MA OTOILIA OT (pOpMasibHO-JOrMaTuye-
CKUX PEJISTUBUCTCKUX MPEACTaBIEHUN O MpaBe KaK «4ucTor» popme, nHANGGEPEHTHOU K cofep-
JKAHUIO, LIEIAM U LIEHHOCTAM» 13,

B.B. EpmioB u P.P. Ilasilexa nuiiyT, 4T0 MHTErpaTMBHOE IOHMMAHUE IPABA «...yCTPaHSAET
MIPOTUBOPEUHE MEXTYy €CTECTBEHHO-TIPABOBOM, MOBUTUBUCTCKON U COITUOTIOTMYECKON KOHILICTIIUSIMU
[IPABOMIOHMMAHMS. .. U PACHIUPSET BOZMOKHOCTHU J1s1 3(P(PEKTUBHON NPABOBOM perylaMeHTally U
3aIUThl HanboJee BaKHBIX cep 0OIIeCTBEHHOM KU3HH B TIPUKJIAAHOM 3HAYEHHUH 32 CYET HIMPOKOTO
MOHUMaHUSI (POPMaTbHO-IOPUINIYECKUX UCTOUHUKOB IpaBa» 4.

JI.E. BorgaHoB Jienaet BBIBOMI, YTO «COIMAIbHBIA KOHTEKCT, OOIIECTBEHHBIC MTPECTABJICHUS O
cBOOO/IE M CIIPABEAJIMBOCTH SIBJISIOTCS] ICTOYHUKOM TPaBa, €ro OCHOBOIOJIATAIOIMMH HaYaaaMu», U
C YZIOBJIETBOPEHUEM IPE/IPEKAET «...3aKaT MO3UTUBU3MA B OTEUECTBEHHO! I0pUINYECKON HayKe, UTO
C Hen30eKHOCTBIO MOBJIEYET U YTPATy rOCHOACTBA (POPMATIBHON JOTMAaTUKHU B LIMBHITUCTHKE» 1.

Ata onacHas TpaHcOpMaIus MPaBOBOI CUCTEMBI B CYOBEKTUBH3M M YCMOTPEHHE OCHOBaHA
Ha Bepe B O€30rOBOPOYHBIIN MPHOPUTET STUUECKUX, COIMOKYIBTYPHBIX HaYall B IIpaBe Haja ux ¢op-
MaJIbHBIM cofiepikaHueM. «ColMan3upoBaHHOE MpeACTaBIeHre 00 OOIIel CrpaBeIMBOCTH CTaHO-
BUTCS LIGHHBIM HE TOJIBKO JJIs1 3TUYECKOW (pritocopuu, HO U J1JIsl IOPUCTIPYJEHLIMH, TIOCKOJIBKY OHO
BO3BpalllaeT KaKk B ITUYECKYI0 (PUIOCO(]UIO, TaK U B MPaBO MICI0 O LEJIH, apUCTOTENIeBCKUil telos,
uzeall, K KOTOpoMy HEOOXOIMMO CTPEMHTHCSI» 1.

Uranbsackuii uccnenoparens A. II'Anxkeno (A. D’Angelo), paccyxaasi 0 JOrOBOPHOM cripa-
BEJUIUBOCTH (giustizia contrattuale), OTMEUaeT MPUOPUTET ITUUECKUX LIEHHOCTEN HaJl pelieHUsIMU

250.

1 IMonpoGHee cM.: Baiinan B.A. BO3MOXHOCTh BO3HMKHOBEHHSIIIPABa Ha JIOJI0 B YCTABHOM KarliTajle OOIIecTBa P OTCYTCTBUM
MPaBOYCTaHABIMBAIOIIMX JOKYMEHTOB: MIpe/elibl CyieOHOro ycMoTpenus // Bectiuk apourpaxuoit npaktuku. 2017. Ne 3. C. 3-15.

12 Cy.: Crnoekuit K. Ipo6nems! npumereHnst HOpMEI cT. 451 ['K Pd: BamoTHas oroBopka u OajaHc HHTEPECOB CTOPOH JOTO-
Bopa // BectHuk skoHOMIUeckoro nmpaBocyaus Poccniickoit ®eneparym. 2016. Ne 7 (CIIC KoncymsranT [Tmoc. C. 2).

13 3opexun B./]. LIleHHOCTHBIN MOIXO0/ B KOHCTUTYLIMIOHHOM peryJIMpoBaHnY 1paB 1 cBodox//JKypHan poccuiickoro npasa. 2008.
Ne 12 (CIIC Koncynbrant ITmoc. C. 1)

14 Manexa P.P. dopMbl TpaBa ¢ MO3ULMHI MHTETPATUBHOM KOHLETIIMY ITpaBonoHnManusi // Victopus rocymapersa u npasa. 2011.
Ne 5. C. 32. Cwm., takxke: Epuos B.B., Epuos B.B. Cuctema popm mpaBa B Poccuiickoit ®enepauun // Poccuiickoe npasocynue. 2009.
Ne 1. C. 15; Epuos B.B. Obpaiiienue K yutaressm xypHaia «Poccuiickoe npaBocyaue» // Pocemiickoe npaBocynue. 2006. Ne 1. C. 7.

15 Bozoanos JLE. Ykaz. cou. C. 44, 45.

16 Toxe. C. 31, 32.
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nosutrBHOro mnpasa'’. F0.B. Pomanen 3akmouaet: «JlyXOBHO-HPaBCTBEHHAsI CIIPABEAIMBOCTh Tep-
BUYHA 10 OTHOIIEHUIO K IOPHIUECKOM» '8,

Bwmecrte ¢ Tem yBakaeMble aBTOPHI YITYCKAIOT U3 BUJLY, UTO MOHSTHE CIIPABEJIMBOCTHU B I0PU/IU-
YECKOM CMBbICTIE SIBJISIETCSI OLIEHOYHOM MpaBOBOW Kareropuei. [10aToMy MHIMBUIYaJIbHBIN BBIBOJL O
CIIPaBE/IJIMBOCTH WM HECTIPABEJIMBOCTH YYACTHIUKOB ITPABOOTHOIIEHHIA TOMKEH CIeaTh Cy/Abs WN
MHO CyOBbEeKT, pACCMATPUBAIOIIUI CIIOP WIIH IEJI0. DTO BJIEUET 3a COO0M pacimpeHue cepsl cyaei-
CKOI'0 M aJMUHUCTPATUBHOIO YCMOTPEHHUS], UTO B YCIOBUSIX POCCUMCKOM IIPABOBOM JENCTBUTEIIBHO-
CTU C HEM30eKHOCTBIO TMOPOXKIAET OIIUOKHU, TPOU3BOJI, OTPULIATENIHHO BIIMSET HA SKOHOMUYECKOE
pa3BUTHE, COOTBETCTBEHHO, 1 HA MOBBIIIEHUE OJIarOCOCTOSIHUS IpakaaH. B utore crpemienue odec-
MIEYUTh CIIPABEIMBOCTD B MIPABOITPUMEHEHNUH C TTOMOIIIBI0 OPUEHTAIIMU HA BHICOKHE UJIEalTbl MOKET
MIPUBECTH K e111e OOJIbIIIel HeCTTPaBeIMBOCTH.

B cBsa3u ¢ a3TuM u3BecTHBIN poccuiickuil yuenblid M. A. TTokpoBckuii oTMevail, 4To «...NpaBo
Ha OIpe/eIeHHOCTh MPABOBBIX HOPM €CTh OTHO M3 CaMbIX HEOTHEMJIEMBIX IPAB YEJIOBEUECKOU Y-
HOCTH, KaKOe TOJIbKO MOKHO TPeJCTaBUTh, O3 Hero, B CYIIIHOCTH, BOOOIIe HA O KakoM "TipaBe” He
MOXeT ObITh peun». [loaToMy pacipenre cepbl «CyIelcKoro mpaBOTBOPEHUS <. ..> 3aKJII0YAET B
ce0e OPraHuIEeCKYI0 U HeyYCMpaHumyo onacHocms (KypcuB Mou. — B. B.) cyneiicKoro mpousBoa. .. 1
OYEBHU/IHO UJIET Bpa3pes3 C MHTepeCcaMy Pa3BUBAIOIIEHCS YeIOBEUECKOM TMUHOCTH» 1. K 3TOMY MOKHO
1I00aBHTB, YTO CYJEHCKOE YCMOTPEHHE UJIET B pa3pe3 U C MPOTr PECCUBHBIM BEKTOPOM COITATIbHO-9KO-
HOMUYECKOTO Pa3BUTHsI OOIIECTBA.

Paznenss onacenus M.A. IIokpoBCKOTO OTHOCUTEIBHO BO3MOKHOCTU NEPEPACTaHUs CYIeu-
CKOTO YCMOTpEHHUsI B CYJEWCKHiA pou3Boi, B.B. BUTpsiHCKUIT paccuMThIBaeT Ha TO, YTO Mpodiema
MOeT OBITh pellieHa MyTeM (POPMUPOBAHUS e IMHOOOPA3HOM CYIcOHOM MTPAKTUKH, CBSI3aHHOU C IPH-
MEHEHHEM, B YaCTHOCTH, MPUHIIUIA JOOPOCOBECTHOCTH K PAa3IMYHBIM TPaXJAHCKUM IPABOOTHO-
menusM. B.B. BUTpsHckuil mpruBOayUT MOJMOKUTENbHbIE TIPUMEPBI YCTICIITHBIX TMOIBITOK CyAeOHOTO
TOJIKOBAHMSI OTJEJIbHBIX IPABOBBIX HOPM, B COOTBETCTBHHU C KOTOPHIMHU IOPUANYECKUE TIOCIIEACTBUS
HACTYMAIOT B 3aBUCUMOCTH OT JOOPOCOBECTHOCTH (HEIO0OPOCOBECTHOCTH) MOBEJCHUSI YYACTHUKOB
rpakaasckoro obopora. OgHako aBTOp TYT K€ MPUBOIUT OTPHULIATENBHBIN TTpumep u3 [locTaHOB-
nenus Ilnenyma BepxoHoro Cyna P® or 23.06.2015 Ne 25 «O npuMeHeHUN CyaaMu HEKOTOPBIX
nosokeHun paszaena I vactu nepeoit I'paxganckoro koaekca Poccuiickoit @enepaniym», Kacarouuncs
MIPU3HAHUS IOOPOCOBECTHBIM TMOBE/ICHUEM OKa3aHUE YYaCTHUKOM I'PakIaHCKOTO 000pOTa KaKoro-
MO0 CONEWCTBUS APYToM CTOPOHE COOTBETCTBYIONIETO NMPABOOTHOIEHHUs. Hanpumep, Takoe TOJKO-
BaHME HEMTPUMEHUMO K MOBE/ICHUIO MOTEPIIEBINNX B ACTMKTHOM UM KOHAUKIIMOHHOM 00sI3aTe/IbCTBE
T10 OTHOIIIEHHUIO K IPUYMHUTENTIO BPEa WM TPUOOPETATENTIO Yy:KOro MMYIIECTBA JIMOO COOCTBEHHUKA
B MPAaBOOTHOILICHUH, CBSI3aHHOM C UCTPEOOBAHUEM CBOETO MMYIIECTBA OT HE3aKOHHOTO Biajienbiia’!.

Jlio6oreiTHOe BhickasbiBanue P. I'yna (Goode R. The Concept of «Good Faith» in English
Law. URL: http:// www.cnr.it/CRDCS/goode.htm) OTHOCUTETBHO COOTHOIIIEHHS TOOPOCOBECTHO-
cru u crpaseymBoctd npuBogut E.E. Borganosa. P. I'yn 3amerwmit, 4to 10OpOCOBECTHOCTh €CThb
«...Heornpe/eeHHOe TIOHATHE CIPaBEAJIMBOCTH, KOTOPOE JiesiaeT CyAeOHbIe pelIeHHs] HeTTpeicKasye-
MbIMI»?2. He sIBIIsieTcst 71 9Ta «HEeYJIOBUMOCTb>» TI00POCOBECTHOCTH U CIIPABEJIMBOCTHA OCHOBOM ISl

7 Cwm.: HoroBopHoe mpaBo Poccun: pecopmupoBanue, mpodieMsl U TeHIeHIU pasBuths: MoHorpadus / E.E. Borganosa, JLIO.
BacuieBckasi, E.C. I'punb u p.; nog o6m. pex. JI.FO. Bacunesckoii. M.: HOPMA, MHOPA-M, 2016 (CTIC Koncynbrant [Tnioc. C. 4).
B 9TO#i e KHUre OTMevaeTcsl, 4To psifi JATCKMX YUYEHBIX IOJIaraeT, 4To YCJIOBUS JOOPOCOBECTHOCTH, Pa3yMHOCTH M CIPAaBEUTMBOCTH
crenyeT cuntarh ciHoHUMUYHBIME (Bush D. at all. The Principles of European Contract Law and Dutch Law. A Commentary Ars.
Aequi Libri (Nijmegen) Kluwer Law International. The Hague; L; N.Y, 2002. P. 33).

18 Pomaney FO.B. Yxa3. cou. C. 95.

19 Cm.: Toxposcruii H.A. OcHOBHBIE POOIeMBI TpaxaaHcKoro npasa. M.: Cratyt, 1998. C.89, 105.

0 cm.: Bumpsnuckuii B.B. PeopMa rpakJaHCKOr0 3aKOHOATEIbCTBA: TpoMeskyTouHble utord. M.: Craryt, 2017. C. 58.
2 e Bumpsnckuii B.B. Yka3s. cou. C. 61.

2 Cwm.: HoroBopHoe npaBo Poccuu: pedopmupoBanue, npodinembl U TeHaeHuun pasputusi: MoHorpadus (CIIC KoHcynbraHT
[Tmoc. C. 3).
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HEOornpeeIeHHOCTH CyAeOHBIX pelleH i, OCHOBAaHHBIX Ha MPUMEHEHNH JaHHBIX TPUHIUIOB? IHBIMU
cyioBamu, jaxe TonkoBaHue BepxoBHoro Cymna P® He yuiieHO HEIOCTATKOB, CBSI3aHHBIX C CYObEeK-
TUBHOM OIIEHKOH TeX MJIM HHBIX 00CTOATENBCTB. [109TOMY CIIOXKHO corlacuThes ¢ MEeHHeM B.A. Jlan-
TeBa, uTo «akThl BepxoBHoro Cyna Poccuiickont ®epeparu (nocranosienus [Lienyma, [Ipesnam-
yMa ¥ 00630pbl) — eCTh 0000IIIEHNE CITPABEITUBBIX MOIXOI0B P BEIHECEHUH CYAEOHBIX aKTOB CyIaMU
BCeX ypoBHe».? K coxaseHuio, 3a CKOOKaMU OCTAlOTCSl 1 MHOTOUMCIICHHBIE OTPHILIATENIbHbIE TIPU-
MepHbl CyIEHCKOro MPOU3BOJa, OCHOBAHHOTO Ha CYJIEWCKOM YCMOTPEHHMH B CyAeOHOM MpaKTHUKE Ha
MecTtax. Ml K TakoMy aKTMBHOMY CYJIEHCKOMY YCMOTPEHHIO CY/Ibl «IIOATAIKMBAET» UMEHHO BepxoB-
Hbiii Cyn PO

B kavecTBe WUTIOCTpalIMK CYAEHCKOTO YCMOTPEHUSI TTOKA3aTeIbHBIM SIBJISICTCS] TTPUBEICHHBIN
M.B. Temokunoii npumep u3 npaktuku Bepxosnoro Cyna P®, kotopslii kacaetcs criopa o rocyuap-
CTBEHHOW PErUCTPaIliH ITPaBa COOCTBEHHOCTH Ha 3eMeJIbHBIN y4acToK. B 3TOM criope Hac MHTepecyeT
orieHka aBtopoM Omnpenenenusi BepxosHoro Cyna P® ot 18.09.2015 Ne 305-9C15-1943 no neny
No A40-186427/2013. «ITIpencraBnennas BC Pd aprymenraius UCKIIOUEHHS 3eMEJIbHOTO yYacTKa
U3-TIO/1 apecTa Oojiee YeM COMHHTENIbHA», — yoexkaeHa M.B. TemokuHa. — TeM He MeHee TMO3UIHS
BC P® no nanHOMYy Jeiy BbI3bIBaeT ooOpeHue, MO0 OCHOBBIBACTCS HA HEKOeM Uy8cmee cnpaseo-
aueocmu (KypcuB Moit. — B.B.). lefictButenbHo, xouercs 3amututh M.H. [Tonienyey...». U nanee
CJIeZlyeT BBIBOJ] aBTOPA, ONPABABIBAOIIMI CyleOHOe YCMOTPEHHE, OCHOBAHHOE Ha YYBCTBE CIIPaBE/-
JIMBOCTH, 2 HE Ha CTPOTrOi HOpMeE: MIEPBBII MOAXO «...MPEACTaBIIsET cOO0M (popMaTbHOE TOJIKOBA-
HUe, CJIeJOBAHUE TIPaBy B YMCTOM BH[E, 2 BTOPOH YUUTHIBAET YTHIMTApHbIE MOTPEOHOCTH 000pOTa
¥ MOPaJIbHO-HPABCTBEHHBIE KAaTETOPUH CIIPABEAIMBOCTH, pa3yMHOCTH, 1oOpocoBecTHOCTU. C hop-
MaJIbHO! TOYKH 3PEHU S TIEPBbIH MOIXO/ JIydille 000CHOBaH, HO IIPaBOBas IeJIeCO00pa3HOCTh TpedyeT
BHEJPEHUSI BTOPOro»2. Yem 3T0 OTJIMYaeTCsi OT U3BECTHOT'O TE3UCA O «COLMATUCTHUECKOM MPaBOCO-
3HAHWW», KOTOPBIN PEaIM30BBIBAJICS B MIEPBbIE IOl COBETCKOW BJIACTH B OTCYTCTBHE HEOOXOIUMOM
MPaBOBOM Oa3bl ¥ TIOPOKAAT POU3BOJT?

C y4eToM CKJIa[IBIBAIOIIECHCS] OTEUECTBEHHON CYJeOHOM MPAKTUKU U CYyOBEKTUBHOM MPUPOIbI
MIPE/ICTABIICHUH Cy/iel O CIIpaBeUIMBOCTH BECbMa COMHHTEIbHBIM BHIIJISIUT yrioBaHue B Poccuu Ha
dbopmupoBanue emuHOOOPa3HOM CyJeOHON MPAKTUKK KaK MaHaIeld OT HEeCIPaBeIUBbIX CYIeOHBIX
peleHrid. DTU CTpeMIIeHUs KaxyTcs HepeaausyeMbiMU. [losatomy He ynuBuTenbHbl oueHku JIYO.
MuixeeBoi: B «...CMAaCUTEJbHBIX HEJIOCKA3aHHOCTSIX W B JIBYCMBICJIEHHBIX OTOBOPKaX, KOTOPHIE MBbI
HaOJTI01aeM B IMPAaBOBbIX MO3UIKsAX BepxoBaoro Cyna 1, COOCTBEHHO, y CAMOTO 3aKOHO/IATES. . . TIPsi-
YyTCsl apryMEHTBI JJIs1 CY/ia, KEJNAIOIIEero M0-CBOeMY YCTAaHOBUTh CIIPABEIMBOCTD <...> U Ui TOTO
YTOOBI XOTh KaK-TO BOCCTAHOBUTD UHIMYUMUBHO NOHUMAEMYIO UM CNPABeonusocns (KypCcuB MOH. —
B.B.), cyn xBaTaeTcs 3a JIIoOy0 MOIXOASIIYIO /I 9TOTO apryMeHTAIInIo 26,

Anammsupys nmyHKT 24%” nocranosienus [lnenyma BAC P® ot 18 Hos16pst 2003 1. Ne 19 «O
HEKOTOpHBIX Bompocam nprMeHeHus: PenepanpHoro 3akoHa "OO akIMoHEpHBIX obOmiecTBax'» B.A.

23 Jlanmes B.A. Peltiennsi Cy/oB B COCTABE Cy/IeOHOi NPAKTUKH: IPUMEHEHME 3KOHA ¥ IIPUHLAIIA CIIPABEUIMBOCTH // ApOUTpaK-
HBI1 U rpaxkgaHckuit pouecc. 2015. Ne 10 (CIIC Koncymprant [Tmoc. C. 2).

24 B.A. BesoB orMeuaer, uto «...B MUKy NPUHLUIAM cOCTA3aTesbHOro npouecca BepxosHsiil Cyp npeasiaraeT HUKECTOAIINUM
CylaM 3aHMMaTh IPOAKTHBHYIO O3MIMIO B IIpOIiecce, IPU HEeOOXOOUMOCTH M3ydast Jake Te BOIPOCH!, KOTOpble CTOPOHBI XOTENH Obl
OCTaBUTBH 32 paMKaMH ITPOLIECCa, B TOM YKCJIe BOIPOCH HPaBCTBEHHOCTH, CIPaBeUTMBOCTH (KypcHB Moid. — B.B.), pasymHOCTH 1 T. T1.».
(Cwm.: Benos B.A. «[IBaauars nisitoe» [TocranoBnenue [Tnenyma: TojKoBaHUE UK. .. 3aKOHOAATENLCTBO? // BECTHUK SKOHOMUYECKOTro
nipaBocyausi Poccuiickoit @eneparmu. 2015. Ne 11. C. 53-90 (CIIC Koncynwrant [Lmoc. C. 4).)

% Temoxuna M. B. VICK ToYEHAE HEIBIKAMOCTH 13 KOHKYPCHOU Macchl: HoBoe ocHoBaHue ? KommenTtapuii k Onpenesnenuio Cyne6-
HOH KoJuieruu o skoHomuvecknM criopam BC PO ot 18.09.2015 Ne 305-2C15-1943 // BecTHHK SKOHOMUYECKOro npaBocyaus Poc-
curickoit Peneparmu. 2015. Ne 10. C. 21-25 (CIIC Koncynsrant Ilmioc).

% Cm: IMuckyHos 5. KoHnernmumy pa3BuTHs ceMeHOro 3aKOHOAATENIbCTBA y Hac B cTpaHe HeT [MHTepBbio ¢ JI.IO. Muxeesoii] //
3akon. 2017. Ne 2 (CIIC Koncynprant [Tmoc. C. 4).

" B nanxom nyHkte Boicmit Apuburpaxubiii Cyn PO npuMeHUTeIbHO K MCKaM O TIPU3HAHWY HEJEHCTBUTEIBHBIMY PEIIeHUI
00X COOpaHUi aKIOHEPOB, 10 CYTH, C(hOPMY/IMPOBAI HOBYIO IIPABOBYI0 HOPMY: «pa3pelliasi TAKHe CIIOPbI, Cy/I BIIPaBe C yU4eTOM
BCEX OOCTOSITENBCTB JIeJIa OCTABHTh B CHJIE 00XKaTyeMoe pellieHHe, eClii FOJI0COBaHKUe JAHHOTO aKLMOHepa He MOIVIO MOBJIUATH Ha
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JlanTeB 3ameyaert, 4TO «B JAHHOM CJIy4ae HEPaCKPBITOE MOHSTUE CYLLIECTBEHHOCTU MO3BOJSIET CYLy
OLICHUTD (PAKTUUECKUE OOCTOSITENILCTBA JIeJa, PYKOBOACTBYSICh TPUHIIAIIOM CIIPABEIUBOCTH C yUe-
TOM CYITHOCTH KOPIIOPAaTUBHOTO yrpasieHus (ct. 65.1 — 65.3, 67.1 TK P®).» 28 [1pu 3TOM Kak Cyibs
JOJIKEH MOHMMATh TOT IPUHIIMIT CIIPaBEIMBOCTU HE YTOYHSAETCS.

OueBuHO, YTO OOecreueHre COIMAIBHON CITPABEIMBOCTH B CYAEOHBIX PEHICHUSIX TOTIKHO
0a3MpoBaThCs HE CTOJIBKO HA Cy/IeOHBIX TOJIKOBAHUSX TOHSITHUS CIIPABEIJIMBOCTH, BHIPAOOTKE MPaBO-
BbIX no3uiiuid BepxoBHeiM Cynom P®, cKoIbKO JiekaTh B IIIOCKOCTH SICHBIX (DOPMYJIMPOBOK B 3aKO-
HOJIATEJILCTBE B YACTH MIOHMMAHUS IPUHIIMIIA CIIPABEIJIMBOCTH, YTOOBI OH HE BOCIIPUHUMAJICS TIpa-
BOIPUMEHUTEIISIMH UCXO[S1 M3 CYyObEKTUBHOTO «IyBCTBA CHPABEJIUBOCTU», «<AHTYUIIUM» U T. TI.

B nureparype otmeuaeTcsi «<HECKOJIBKO MyTel 3aKperyIeHusl CIPaBeyIMBOCTY B I0PUINYECKON
HOpMe», U «HanOoJiee MPOCTON — HEMOCPEACTBEHHO 3a(PMKCHPOBATh B IPABOBOM YCTAaHOBJICHUM» 2°.
ITO KaKETCs MPOCTHIM PEIIEHUEM, KOTrJa €CTh YTO 3aKPEIIsATh. A KOIrZa HeT YETKUX HAyYHBIX KpU-
TEpUEB U OTHIOAb HE SICHO, KaK C(pOpPMYJIMPOBATh MHOTO3HAUYHOE IMOHSATHE, TOrJa OCTAIOTCS JIMIIIb
obmrue pasbl O CIIpaBeIMBOCTH, KOTOPbIE HE MPOJIBUTAIOT HAC B pelieHny mpodnemsl. Hanpumep,
B yactu 1 crateu 60 YronosHoro kogekca Poccuiickoit @eneparnuu (nanee — YK P®) (obmiue Hauata
Ha3HAYEHWs HaKa3aHWs) 3aKOHOJATEN b aKLEHTHPOBAl BHUMAaHUE HA «HAa3HAYEHUU CIIPaBEJIMBOTO
HaKa3aHMs» B IIpeienax, IPeJyCMOTPEHHBIX cOOTBeTCTBYIOIIEN ctathbeil YK P®. B yronoBHoM npase
3aKOHOZIATEN b UCXOOUT M3 OOIIENPABOBOrO MOHMMAHMSI TIPUHIIUIA CIPABEJIUBOCTH, BBIPAKEHHOTO
B PAaBHOM IOPUIMYECKOM MACIITa0e MOBEJEHUS U B CTPOrOW COPa3MEpPHOCTH IOPUAMYECKON OTBET-
CTBEHHOCTH [IOMYyIIeHHOMY TpaBoHapymeHuio*’. B to xe Bpemss Hu YK P®, uu YronosHo-mpo-
ueccyanbHblil kozieke Poccuiickort ®@enepanuu (nanee — YIIK P®) He packpbiBaloT onpeaeneHus
«CIPaBEAIMBOCTb». DTO O3HAYAET, YTO KaXK/IbIi IPABOIIPUMEHUTEITh, TOHMMAs CIIPABEAJIMBOCTD IO~
CBOEMY, CAMOCTOSITEJIbHO OLIEHUBAET «BCE I0PUINUECKUE HOPMBI» «C MO3ULIMU MOPAJIH, a, CJIEI0Ba-
TEJIbHO, U C TIO3UIINH CIIPABEAJIMBOCTI» !,

JlaHHBII OOX0A SBJSETCS ONMACHBIM, TaK KaK MPEACTABICHUS O MOPAJIM U CHPaBEIIMBOCTU
BECbMA MH/IMBU/YAJIbHBI: UTO JJIsl OHOTO MPABOIIPUMEHUTEINS] MOXKET [OKa3aThCsl CIPaBEeIMBbIM U
MOPAJIbHBIM, JJIS1 IPYTOTO MOKET TAKOBBIM He ObITh. IMEHHO Ha «HEraTHBHYIO POJIb CyObEKTUBH3MA
CyAeOHOTO YCMOTpPEHHMsI» yYKa3bIBaeT OOJBIIMHCTBO aBTOPOB, OTMEYast HapyIIeHHs! TIPUHITAIA CIIpa-
BE/IJTMBOCTH B IpoIiecce MpaBonpuMeHenus >?. «CoOoieHre CrpaBejIMBOCTH, — 0OOCHOBAHHO yKa-
spiBaeT O.10. ByHuH, He MOXeT 3aBHUCETh OOJIBIIIEH YaCThIO OT YCMOTPEHHUs CyAa, B CAMOM 3aKOHE
JOJKHBI OBITh 3QJI0)KEHBI HEOOXOAMMBIE JIJI51 TOTO rapaHTUm» 3. «Y cyneOGHOro yCMOTpEeHHU s I0TKHBI
OBbITh HEKME rpaHMIIbl. M 3TO Bceraa oueHb CIIOKHBIN BOMPOC — HAUTH OalaHC MEXAY ITyOTMIHbBIMUA
1 OM3HEC-UHTEpeCcaMu, PUHIIUIIAME CTIPABEAIMBOCTH, PABHOMPABUS M CYAEOHBIM YCMOTPEHUEM», —
zakiovaer M.C. llutkuna®. B to xe Bpems A.B. AcockoB, npejiarasi, HApUMep, I0PUANIECKUIT
MEXaHU3M JOCTHKEeHUs OaslaHca B Cy[JeOHOW MpaKTUKe MpuMeHeHus myHkTa 5 crateu 1210 I'pak-
naHckoro konekca Poccuiickoit @enepanuu (nanee — 'K P®), nonaraer, 4to «...UTOroBOE MpaBo-

PE3YJIbTaThl FOJIOCOBAHMSI, JOIYLIECHHbIE HAPYIIEHHsI HE SIBJISIOTCS CYLIECTBEHHBIMH U PEILIEHUE He MOBJICKJIO TPHYNHEHHs] YOBITKOB
aK1yoHepy (IyHKT 7 ctatsu 49 3akoHa)».

28 Jlanmee B.A. icrounnkn MpeANnpUHMUMATeNbCcKOro rnpasa B Poccuiickoit denepariun: monorpadusi. — M.: IIpocnekr, 2017. C.
250-251.

2 IOnycos C.A. IMpyuHLIMN crpaBeJIMBOCTH B YrOJOBHO-HCIIONHUTEIBHOM IIpaBe: BOIIPOCHl TEOPUU»: AUC...KaH[. I0pHU[. HayK:
12.00.08. Pazans, 2014. C. 14.

30 Cm: IMpeanpunumMaresbckoe mpaBo Poccuiickoit Penepanunu: yueduuk/ ots. pen. E.IT. I'y6un, ILT. Jlaxuo. 3 u3g., nepepad.
u pon. M.: Hopma; THOPA-M, 2017. C. 50.

31 Cm.: Yewuna H.A. W36pannbie Tpympl 1o rpaxaanckomy mpoueccy. C.-I16.: Uza. Tom C.-Iletep6. roc. yH-Ta, 2004. C. 165.

32 Cw.: Tanaxmuonos C.A. [puntmn cnpaBeamuBocTy (YTOIOBHO-IIPABOBOM aCMeKT): AUC. . .KaH[. opua. Hayk: 12.00.08. Pssanb,
2004. C. 12.

33 Bynun O.JO. Peanuzanys NpUHIMIA CIPABEUTMBOCTY NPU YCTAHOBJICHNH CAHKIMI YTOJOBHO-NIPABOBBIX HOPM: AWC...KaH[.
opug. Hayk: 12.00.08. M., 2006. C. 8.

3% Iumiuna M.C. MexotpacieBas yHUUKALWS TOHATHI, 0G03HAYAIONIMX SKOHOMHUECKYIO 3aBHCHMOCTh, BOBCE HE 00s3a-
TesbHa // BectHuk ApGurpaxHoro cyna Mockosckoro okpyra. 2016. Ne 4 (CIIC Koncynsrant Ilmoc. C. 4).
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BOE pEryJrpoBaHMe B Hjeajie JOKHO KaK CIOCOOCTBOBATH MPECKAa3yeMOCTH U ONpPeaeIeHHOCTH
pe3yJibTara, Tak ¥ OCTaBJISATh CBOOOY YCMOTPEHUS ISl cnpaseoausozo (Kypcus Moil. — B.B.) pa3pe-
IIeHus criennpuIecKux aem». Takoe BUJEHUEe OCHOBAHO Ha TOM, UTO «...IPU OIpPEAEICHUH TpaBa,
MIPUMEHUMOTO K JOTOBOPHBIM 00513aTe/IbCTBAM, 3aKOHOAATEb U Cy/ieOHast MPAKTUKA JI0TKHBI PEIIUTh
HETIPOCTYIO 33/1a4y HaXOXKJIEHHS ONTUMAIbHOTO COUETaHUsI TPeX 0a30BBIX MPUHIIUIIOB MEXyHapOI-
HOT'0 YaCTHOT'O ITpaBa — MPUHIMIA aBTOHOMUM BoiH (lex voluntatis), MpuHIMIIA TPUMEHEHHsI TIpaBa,
MMelolero Haudosee TeCHYIO CBsi3b ¢ oTHoIIeHHeM (lex causae), 1 paa cyna (lex fori)» 3. [Tpu sToM
aBTOP C COKaJICHUEM KOHCTATUPYeT HEN30EKHOCTh MPUMEHEHH S OTEYECTBEHHBIMHU CyIaMU YI0OHOTO
coOctBeHHoro TipaBa (lex fori).

B 3akmoueHre 0TMETUM UMEIOIIMECs] HEraTUBHBIE OIIEHKH B 11€7I0M MHTET PAaTUBHOM I0pHCIIPY-
aeHImu. Perienue mpaBoBbIX MPoOJieM Ha OCHOBE «MHTEIPUPOBAHHOMW, €IUHOU I0PUCTIPYISHIIUM» 3
BBI3BIBACT BO3PAKEHUS Y psjia YUEHBIX B CBSI3U C T€M, YTO OHO OCHOBAHO Ha «... KJIEKTHUECKOM
COYETaHWU PA3HOPOIHBIX HAYA U UJIEH, TTIOXO COMIACYIOIIMXCS MEX/Ly COOOH U XOTs1 Obl B CUITY 9TOTO
HE y/IOBJIETBOPSIIOIINX JIEMEHTAPHBIM TPEOOBAHUSIM, TIPEIbSIBIISIEMbIM K HAYUYHBIM TEOPUSIM» 7.

35 Acockos A.B. IMpaBo, mMpuUMeHNMOe K JIOTOBOPHBIM 00s13aTesIbCTBAM: eBpoIIeiickasi peopMa M POCCHICKOe MeXLyHapOIHOe
yacTHoe npaso // BectHuk rpaxgaHckoro mpasa. 2009. Ne 2 (CIIC Koncynprant [Tmoc. C. 27).
36 Cm.: Bepman I'./]c. 3anagHast Tpapunus mmpasa: smnoxa (opmuposanus. M., 1998. C. 56, 57.
37 Cm.: Mapuenxo M.H. Teopust rocynapcTBa 1 Ipapa: y4eOHHK. 2-e 3., nepepad. u gor. M.: IIpocniekt, 2017. C. 72; Ioasikos
A.B. TlerepOyprckas mkoina ¢punocoun rmpasa v 3aauu coBpeMeHHoro npasosezenus // [Tpasosenenue. 2000. Ne 2. C. 4, 5.
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1.2 Hay4yHblil, HOpMATHBHbII PaBOB O
| NPABONPHUMEHNTEJbHBIN Xa0C B
MOHNMAHUY U IPUMEHEHNH CIIPABeJINBOCTH

HayuHplil aHanu3 npaBoBOro peryJavMpoBaHus ¢ MO3MLUI COLMAIBHON CIIPAaBEAJIMBOCTH Tpe-
OyeT BBISICHEHHS €€ CYIIHOCTU KaK OOIIECTBEHHOTO sIBJICHUS. DTO MpearnoiaraeT HeoOXOAUMOCTb
MIPeIBApPUTETLHOTO (PUIOCO(CKOro M IKOHOMUYECKOT0 0OOCHOBAHHUSI CYIITHOCTH JAHHOUM KaTeropuu
Y JIMILb 3aTeM I0OPUIMYECKOro aHaJIM3a peav3alyy MPUHIMIA COLMATbHON CIPAaBEAIMBOCTH, CHA-
Yajia B IIPAaBOBOM PEryJIMpOBaHUM BOOOIIIE, a 3aTeM, B YACTHOCTH, B IPABOBOM PETYJIMPOBAHUHU KO-
HOMMYECKHUX OTHOIICHUHN.

B dunocodckoit, 5KOHOMUYECKON U IOPUAUYECKON JIUTEpaType OTCYTCTBYET €IMHCTBO B3IJIs-
JIOB Ha Takoe OOIIECTBEHHOE SIBJICHWE, KaK CIIPaBeIMBOCTh. bonee Toro, B MpaBoBOil HayKe HET
OOIIETIPU3HAHHOM, 11EJIBHOW KOHIETIINH CIPaBEIJIMBOCTH, IPUMEHUMOM TSI KICCIIEJOBAHUSI TTPaBO-
BOU JIEHCTBUTEIFHOCTH KaK B OOIIETEOPETHYECKOM, TaK M B OTpacieBoM IuiaHe. [IpencraBurenu
OTPACJIEBBIX MPABOBBIX HAYK HE UMEIOT CJIOKHBIIETOCS €TUHOOOPA3HOTO MPEACTABICHUS O COIepKa-
HUM MOHSATHS CIIPABEIIMBOCTA U COOTBETCTBYIOIIETO €My IPUHIINIIA, HEPEIKO PACCMaTpUBAIOT CIIpa-
BE/IJTMBOCTh B Pa3HBIX PaKypcax M pa3lM4HbIX KOHTEKCTaX. TOYKM 3peHHs] ¥ TIOHUMAaHUsI 9TON Kate-
TOPHH CTOJIb PA3HOOOPA3HbI, YTO TEKYILlee COCTOSIHUE B TIPABOBOM HAYKEe MOXKHO OXapaKTepU30BaTh
KaK Hay4Hblll XA0C 8 NOHUMAHUU CNPABeOAUBOCHIU Y1 €€ COOTHOLLEHHUS C TIPAaBOM.

1.2.1 ToxTpuHa 0 cipaBeIJIuBOCTH

1.2.1.1 OTeuecTBeHHAsI HAYKA O CNPABEJIUBOCTH

VunThIBasi OTHOCUTENIBHYIO PEAKOCTh KOMILIEKCHBIX MEKAUCLUIUIMHAPHBIX U MEKOTPACIIEBbIX
uccrieloBaHui (4To 0OYCIIOBJIEHO KECTKMMHM PaMKaMM MacropTa HayyHbIX crienuaibHocTeil BAK
P®, rae acnupaHTy (IOKTOpaHTYy) HE BBITOJHO BBIXOIUTh «3a PAaMKH») B POCCHUICKOM JIOKTPUHE O
npaBe (hopMHpYyeTCs OTpacieBasi «KOJUIEKLUS» 3HAYEHUI MTOHSATHS CIIPABEITUBOCTH 8.

Tak, B epadicoanckom npage cipaBeAIMBOCTb IOHUMAETCA KaK «HEKUM KOMIIPOMUCC MHTEpe-
COB OTZAEJbHBIX JIOJEH, COLMAIBHBIX IPYII», COOTBETCTBEHHO, HAXOXKJEHUE TAKOTO KOMIIpOMUCCA U
€CTb «CYIIHOCTb YIIPaBJIeHus 001ecTBoM». Vicxonst u3 storo, C.A. FIBaHOBa «C YBEpEeHHOCTHIO OTMe-
YaeT», 4To «...(QYHKIMH [TpaBa B KAYECTBE CPEJICTBA COLIMAIILBHOTO KOMITPOMHUCCA B OOIIECTBE MOTHO-
CTBIO COOTBETCTBYIOT IPUPOJIE CripaBeyiuBocT» . [I.E. BornaHoB nonaraer, 4To «. . .10 KaTeropuen
"CIIpaBe/IIMBOCTh" KaK OCHOBHBIM HAYaJIOM I'paskJaHCKO-IIPaBOBOM OTBETCTBEHHOCTH CJIEAyeT MOHU-
Marb, ICTOPHYECKH CIIOKHUBIIKECS B OOIIECTBE MPECTABICHUS O COOTBETCTBUH COIMATIBHBIM UJlea-
naM (mapaMeTpam) pacripesieNieH!s] MeK/ly YIaCTHUKAMU MPABOOTHOIIEHHS YOBITKOB, IOTEPb, MHBIX
HeOJIaronpUATHBIX MOCIIEICTBUIN B CBS3U C HEMCIIOTTHEHNEM HJIM HEHaJIeKAIM UCTIONHEHHEM JI0T0-
BOpa, MPUIMHEHNEM Bpeia, HeTOOPOCOBECTHBIM MOBEICHUEM U [IP., a TAK:Ke HEOOXOIUMOTO ITpruMe-
HEHUs K OTBETCTBEHHBIM JIML[AM HEONIAronpusATHBIX OCAEACTBUM C LIEJIbI0 KOPPEKTUPOBKHU (CEPKU-
BaHMA — deterrence) UX MOBEIEHUI» O,

38 Cm.: Konosanvuyx M.B. TlpyHumMn cripaBeiIMBOCTU U €ro peajM3alidsl B yroJIoBHOM IpaBe P®: nuc...kaH[. 10pui. Hayk:
12.00.08. CaparoB, 2009; FOuycoe C.A. IlpuHIMI CHpaBeATMBOCTY B YTOJIOBHO-UCTIONHUTEIBHOM IpaBe: BOPOCH TEOPUH: JHC. ..
KaHz. fopun. Hayk: 12.00.08. Psasans, 2014.

3 Heanosa C. A. IpuHiun cnpaBeaaMBOCTU B IpakJaHCKoM npase Poccuu: guc...n-pa ropun. Hayk: 12.00.01, 12.00.03. M.,
2006. C. 6.

40 Bozoanos JI.E. DBOMOLMS TPaXkAaHCKO-IIPABOBOM OTBETCTBEHHOCTH C MO3ULMHU CIPABEUIMBOCTH: CPAaBHUTEIBHO-IIPABOBOM

acnekT: moHorpagus. M.: IIpocnekr, 2015. C. 35.
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B yeonoerom cyoonpouzeoocmee cnpaBelyIMBOCTb TPEICTABISAETCS KaK «pe3yJabTaT yro-
JIOBHO-TIPOLIECCYAJIbHOM JIEATEILHOCTH, IOCTUKEHUE UTOTA — " JOJKHOTO" BO3ME3/IUSI TPECTYITHUKY»
WIH KaK «IpOoIecCyasibHas CIPaBelyTMBOCTL», He HAIllpaBJIeHHAs Ha OIEHKY UTOTOBOTO pelleHHs U
cofepkamiasi Takue KJII0YEeBbIe JEMEHTHI, KaK MPaBO HA: JOCTYI K MPAaBOCYAMIO; CYA, CO3IaHHbINA
HAa OCHOBAaHWMHM 3aKOHA; HE3aBUCUMBIA U OECHPUCTPACTHBIN CY/; PaBEHCTBO CTOPOH; 3allUTY; IyO-
JMYHOE cyaeOHOe pa30MpaTesibCTBO; MOMyYeHUe MOTUBUPOBAHHOTO CYJeOHOTO pelieHusl; 00Xaio-
BaHMe CyIeOHOrO pelleHNs; OKOHUYATeIbHOE U CTaOUJIbHOE CylieOHOe pellieHre; UCTIOJTHEHUEe CyIe0-
HOT'O pelIeHusT; pACCMOTPEHUE Jiesia B pa3yMHBIN CpoK.*' B 0000IIIeHHOM YTOJIOBHO-TIPOIIECCYaTbHOM
BUJIE «IIPUHIIMIT CIIPABE/ITTMBOCTU, TOHUMAEMBbI B TPUETUHCTBE UMOCTacel (MaTepuaibHasi, BhIpaka-
I0IAsICSI B COOTBETCTBUM TPOIIECCYATTbHBIX JICHCTBUMA, OS37eICTBUN 1 PEIICHU JOKHOMY, UCTUH-
HOMY; (pbopMasibHasl, BRIpAXAIOIIASCS B YCTAHOBJIEHUU (hOpM, 0OECIIEUNBAIOIINX YPABHOBEIIICHHBIE
1Tl yYaCTHUKOB BO3MOXKHOCTH IO YCTAaHOBJICHUIO MCTHHBL, M CYOBEKTHBHAS, BBIPAKAIOMIASACS B J0O-
POIETeTbHOM OTHOIIEHWH YYaCTHUKOB IMpoliecca M OOIIeCTBa K YTOJIOBHOMY CYIOIPOU3BOICTBY),
€CTh PYKOBOJSIIIAsI, OCHOBOIIOJArAoNIas, HOPMAaTUBHO BbIpaKEHHAsI HPABCTBEHHAs UJesl, OT KOTO-
POW HeJb3s1 OTCTYMAaTh MOJ CTPAXOM Pa3pylIeHUs] XapaKTepU3yeMou €10 MOACUCTeMBI " YTOIOBHBIM
niporiecc” B cucteme "TocymapctBo'».4?

B meopuu 2ocyoapcmeo u npasa cipaBeaIMBOCTh pacCCMaTPUBAETCS C Pa3HBIX PAKypPCOB, KOM-
TUIEKCHO KaK HPAaBCTBEHHOE ¥ COIMAIbHOE MOHSATHE, a TaKKe Kak Iopuandeckoe sisieHune. OTciona u
MHOroo0Opasue MoHUMaHWUi 1 ornpesiesieHnil. Harpumep, mpaBo TpakTyeTcsi Kak HOPMAaTHBHOE BbIpa-
JKEHHe CIIPaBeJIMBOCTUY, a «. ..CIPaBeJIMBOCTh IOPUINIECKON OTBETCTBEHHOCTH O3HAYaeT 0f00pe-
HUE U MOAJCP/KKY HAaCeIeHUEM, MHBIMHU MHCTUTYTAMH I'PaKJaHCKOTO OOIIECTBA MEPHI, TPUMEHEHHOM
rOCy/IapCTBEHHBIMHU OpPraHaMH K IMPABOHAPYIIATEIIO» 44,

B oteuecTBeHHON MTEpaTYype UCTIONB3YIOTCS] MHOTOYUCIICHHBIE XapaKTEPUCTUKY CITPABEIN-
BocTH (00mIasi, yacTHasi, JOTOBOpHAasi, CyaeOHasi, mporeccyaibHasi, (popMasibHasi, MaTepraibHasi,
CYOBEKTHBHAs, COfIepXkKaTebHasA, MpOIeAypHas, TUCTPUOYTUBHAs, KOPPEKTUBHAs (KOMMYTATHB-
Has), peTpuOyTUBHAs (BO3/AlOIIAst), SraluTapHasi, uepapxuieckas, JuOepanbHasi, MaTpPUMOHUAAITb-
Hasi, apUCTOKpATUYECKasi, aTPUMOHHUAILHO-YTHIIMTApHAS, TAaTPUMOHUATBHO-THOEpTapHast U T. [1.).
Tak, B COIMAIBHO-TIPABOBOH IJIOCKOCTH CIPaBeJIMBOCTD AU depeHrpyeTcs: Kak oomas (eauHbIi
HPaBCTBEHHBIN 3HAMEHATeJb YCTPOMCTBA OOIIECTBA; B 9TOM CMBICIIE COBIAJAeT C HPABCTBEHHOCTBIO)
1 yacTHas (oOImmecTBeHHas 1oOpojeTelb B KOHKPEeTHOM cepe, CBI3aHHAs C pachpesieieHueM onar
Y ypaBHOBEIIMBAHUEM UHTEPECOB, HATIPUMED, CIIPABEIMBOCTb 3aKOHOB WJIM paclpe/ie/ieHue SKOHO-
MUYECKHX OJIar; B 9TOM CMBICJIe COBIAIAET C MPaBoM)™.

B teopuu cornmanbHOrO MO3HAHUS OOMIAash TEHICHIWS PAa3BUTHUS WICH CIPABEJIMBOCTH TI0-
MpeXHEMy HAaXOIWTCS B paMKax WUAEW M TEOpUi paBeHCTBA M MPOCIEKUBACTCS B JBYX Oa30BBIX
HAaIpaBJICHUSIX: YBEJMUCHUE YKCNIa KPUTEPUEB COLMATIBHOTO PABEHCTBA U PACHIMPEHUE UX COIUAITb-

4! Cm.: Bacubes H.B., Baxanos A.B. O COOTHOICHNM MOHSATHI «MaTepHraibHasI» U «(popMatbHAs» CIIPABEVIMBOCTD B YTOJIOB-
HOM cyzonpousBozcTee // B kH.: CoBpeMeHHbIe POOIeMbI 3aKOHHOCTH M CITPABEJIMBOCTH B YTOJIOBHOM IIpoLiecce: MaTepraibl Mesk-
JQyHapOIHOH HayYHO-TIPAKTUUECKOH KOH(pepeHINH, MOoCBAImEeHHON 80-y1eTrIo 3aciykeHHoro oprcta Poccuiickoit ®eneparmu, JoK-
TOpa IOPUINYECKUX HAYK, podeccopa. AHatonus [lerposuua ['ynseBa. — M.: MADII, 2014. — C. 151; 'mvruna ML.E., Eropos K.W.
CripaBe;/IMBOCTh CyneOHOro pazOuparenbcTBa ¢ nosuiuii EBporeiickoro Cyna mo mpaBam vesioBeka // POCCHIACKUIA 10pUANYECKUiA
KypHas1. — EkarepunOypr: M3n-8o VpI'TOA, 2014, Ne 2 (95). — C. 50-60.

2 Bacuaves O.J1. CripaBeJTMBOCTh Ha TOCYIEOHBIX CTaIMAX YTOJOBHOTO mporiecca Poccnn: MmoHorpadus. — M.: FOpiutunbopMm,
2017. - C. 55.

B om.: Bepeoicroe A.T., Bopomuaun E.A., Kenenos A.A. u ap. Teopusi rocyaapcTBa u npasa: yueOHHK 17151 By30B; o pen. MLH.
Mapuenxko. M.: 3eprao, 2004. C. 355.

# Com: Cuipoix B.M. Teopus rocynapcTBa 1 IpaBa: y4eOHHK Ul By30B. 6-e u3a., mepepad. u gorn. M.: FOcrumHbpopm, 2012.
C. 415.

By Apucroresns Bblaessumch 18e GopMsl (BHIA) CIIELUAIbHON (YaCTHOMN) CIPaBeUIMBOCTU: pacripee/uTesbHast (IUCTpUOy THB-
Hasl) ¥ ypaBHUBaIast (peTpruOyTHBHAs).
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HOT'O MIPOCTPAHCTBA; YHUBEPCATIM3AIIUs OrpaHUUYMTENel CBOOO, T. €. pPACIIPOCTpaHEeHUE Ha Bce 00JTb-
I1Iee YHCIIO COIMAIBbHBIX TPYII U UHIUBUIOB PABHBIX OIPAHMUYCHUI .

KynbrypHO-3THUYECKH# (DyHAAMEHT MPEAICTABICHUI O CHPaBeJIMBOCTHA OOYCIOBHII Mpeodia-
JaHre B OTEYECTBEHHBIX HayKax 00 OOIecTBe, MpaBe U OOIIECTBEHHO-TIOIMTUYECKON MPAKTHKE
MIPE/ICTABJICHUI O CIPAaBEAJIMBOCTH, TPAIUIIMOHHO COOTHOCHMBIX C TIPOOJieMaMH PaBEHCTBA, COLH-
QJIBHO-9KOHOMHUECKOTO pacrpe/iesieHus], COLMATbHON MOMOIIY U 3alUThl. [103TOMY 3HauMTe/IbHAS
YacTb WMCCJEOBAHMI TOCBSINEHA CBS3U CIIPABEIIMBOCTH M COIMATIBHOTO paBeHcTBa. C JpeBHUX
BpPEMEH CITPaBeIMBOCTh PACCMATPUBAIACh B KOHTEKCTE PaBEHCTBA, YTO OOYCIOBIMBAJIOCH ITpE[-
Ha3HAUYEHHEM KaTerOpUH CIIPaBEIMBOCTH — €€ HAlIEJICHHOCTH Ha MPABOBYIO 3aIIUTY JTMYHOCTU U
HeJOMyIleHNe AUCK pUMHUHAIMK. VIMEHHO Ipu3HaHUe TOCTOMHCTBA YeJIOBeKa B COBOKYITHOCTH C PaB-
HBIMHA U HEOThEMJIEMBIMHU TPaBaMHU MPU3HAETCSI CETOIHSI OCHOBOW CBOOOIBI M CIpaBeIMBOCTHA.
Wnest paBeHCTBA — CIIPaBETIMBOCTH, TaK WM UHAYE, IIPHCYTCTBYET BO BCEX COLMAIBHO-IKOHOMMYE-
CKHX, COLMATIBHO-TIOMTMTUIECKUX U COLIMATIBHO-TIPABOBBIX KOHIETIHIX. [I09TOMY B TEOPETHUECKOM U
MPaKTUYECKOM IUIaHE 11eJIecO00pa3HO paccMaTpUBaTh CIPABEAIMBOCTb HE KaK Pa3pO3HEHHYIO COLU-
QJIbHYI0, TUYECKYIO WM MPABOBYIO KATETOPHIO, @ KAK COBOKYITHOCTh 9THUX acneKToB. [Ipu 3Tom Kax-
nasi U3 YKa3aHHBIX cep MOKET COCTAaBJIATh LIEJbHYI0 CAMOCTOSITESIbHYIO TEOPUI0 BHYTPH OOIIEro
HOPMATUBHOTO MPOCTPAHCTBA TEOPHUHU CITPABEIUBOCTH *8,

3ameTuM, 4TO HarOosiee OTYETIMBO MPOM3BOAHOCT CIPABEUIMBOCTU OT PABEHCTBA MPOCIIe-
JKMBAETCSl B MAPKCUCTCKOW JIOKTpUHE*, Tie CIpaBeAIMBOCTh arperupoBania (Beies 3a JMoepaims-
MOM) OTHOCHTEJILHOE TIPABOBOE M SKOHOMUYECKOE PABEHCTBO C HEPABEHCTBOM B TEX JK€ OTHOIICHUSIX,
MCXOJISl U3 TOTO, YTO BCE JIIoH pasHbie. [1o paBeHCTBOM MapKCH3M MOHMMAJ HEe YPaBHUJIOBKY B JIMY-
HBIX IOTPEOHOCTSIX ¥ OBITY, & YHUUTOXKEHHE KJIACCOB, OCBOOOKACHHE TPYASIIMXCS OT SKCIUTyaTalluH,
OTMEHY JJIsl YaCTHOM COOCTBEHHOCTH Ha CPE/ICTBA MPOM3BOICTBA, PABHYIO Ul BCEX OOSI3aHHOCTD
TPYIUTHCS MO CIOCOOHOCTSIM, a TaKke PaBHOE MPABO MOJTyYaTh 3a ITO MO TPYIY, YTO HA MPAKTHKE
MIPUBOAMJIO K YPaBHUTEIBHOMY pacrpesiesieHnio omnar. B 3ToM cocTosiio moHMMaHue paBeHCTBa U,
COOTBETCTBEHHO, CIIPABEJTUBOCTHU B COITUATTMCTUIECKOM OOIIecTBe. B M310:KeHHOM KOHIIENIIMY TPO-
SIBJISIETCSL IOTMATU3M, TPHCYIIMI CaMbiM PaHHUM M (DyHIAMEHTATBHBIM MPECTaBICHUSIM O CIpa-
BE/IJTMBOCTH.

1.2.1.2 3apy0Oe:xHasi 1uTepaTypa o cipaBeJnBOCTH

B 3apy0OesxHoii uTeparype MpeacTaBiIeHO 3HAUYMTENTbHOE KOJIMUECTBO PA3HOOOPA3HBIX TeOPHUil
U MOHUMAHNI CIPaBeIuBOCTH,

Oco60 BbizIENISICTCS TEOPHs CIPaBeIINBOCTH JUOEPaJbHOr0 YTUJIMTAPU3Ma, OCHOBAH-
Hag Ha uaesx W. Benrama (1778-1842), k. Cr. Mumna (1806—1873) u I'. Cumxsuka (1838—
1900) u TpeOymorasi Mpe0CTaBIATh MAKCUMAJTBHYIO TOJTb3y MaKCMMAJIbHOMY YUCITy Jiofiel. JInbOe-
pasibHas Teopus crpaseuBoctu cpopmupobasiack B CIIA B 1960-1990 roap!, KJ1toueBbIM 3TarioM
B ee mnosiBjieHnu ctana MoHorpadus Jx. Ponsa «Teopus cripaBeJIuBOCTH» !, Te aBTOP CTPEMIICS

46 Cm.: Anucumos A.C., Azeesa M.A. Tlonsitue CIIpPaBE/IMBOCTH B COBpeMeHHO#1 courosioruu // Cepsuc B Poccunt 1 3a pyGexoMm.
2012. Ne 5. C. 249-259.

47 BeeoGmast JeKJapalys npas yesioBeka (npunsrta ['enepansHoit AccamOneeit OOH 10.12.1948) // Poccuiickas razera. 1998.
10 nexabps.

8 Cm.: Kanapw T'./O. CripasepymBocts // 3nanue [lonumanue Ymenue. 2008. Ne 3. C. 251-253.

4 JloGonbITHO OTMETHTD, uTo B.J. JIeHNH He HCTIONB30BAI TOHSTHE «CITPaBEIJIMBOCTb» B CBOEM JIEKCUKOHE (TTOHATHE OTCYTCTBYET
B MPeMETHOM yKazareJie K nsAToMy u3ziaHuio [ToiHoro coGpaHust COUMHEHNIH).

0 o o o

39 YcenenoBanms OCHOBHBIX MONOKEHMIA ¥ KOHLICTILIA Pa3IUYIHBIX JTUOEpabHBIX TEOPUH CIIPAaBEAIMBOCTH M3JIOKEHB B KHUTE:

Kammnnkos B.H. JInGepanbHble TeOpuH CIIpaBeAIMBOCTY U TToNUTHUYecKast npakTuka Poccun. — Bermkuit Hosropon: HoBI'Y nvenn
SIpocnasa Myaporo, 2004. 260 c.

5! Rawls John. A Theory of Justice. Belknap, 1971; Poa3 /Jowcon. Teopust cipaBefisIMBOCTH: TIEP. C aHIVL.; Hay4. pell. U MPeauci.
B.B. Lemmmesa. 2-e u3n. M.: JIKH, 2010. 536 c. ITepBoe uzaanue — B 1971 r., nepepadoranHoe -1975 r. (s nepeBOIHBIX W3/IaHH ),
BTOpOe n3aHue — B 1999 1.

18



B. A. Baiinan. «Teopus cripaBeyIiBOCTU: MPaBO U SKOHOMUKA»

PemTh MPoOIEMyY COLMATBHOM CITPABEIMBOCTH (COIMATBLHO CIIPABEITIMBOTO pacipeeeHus oJar B
00I1IeCTBe), UCTIONB3YS TPAAUIIMOHHBIN BAPUAHT TEOPHH €CTECTBEHHOTO (OOITIIECTBEHHOTO) JI0r0BOPA.

I'ymanucTnyeckas «reopus cnpasequBocTn» /I;koHa PoJsza ocHOBaHa Ha yecTHOCTU
(«CIIpaBellIMBOCTb KAaK YECTHOCTb» — justice as fairness) U MaTepUaIbHOM CIIPaBEAJIMBOCTY IIPU pac-
MIpEJeIeHUN Pe3yJbTaToOB COLMAIBHOIO B3aMMOJEWCTBUS, U3 YEro aBTOP BBIBOAMT [Ba NMPUHLMIIA
CIIPaBEJIMBOCTH: IPUHIIAI CBOOO/IBI ¥ IPUHIIMI Pa3Inyius 2.

B nurtepatype ormevaercs, 4TO, B COOTBETCTBUM C TeOpHeW crpaBeaauBocTu Ponsa, cyme-
CTBYET M eJlaTeJIbHa MTPUHIIMITHAIbHAS] BOSMOKHOCTb IIPUMUPEHHSI CBOOOIBI 1 PABEHCTBA, UTO CJie-
JyeT OTHOCHUTh K 0a30BOW CTPYKTYpe XOpOIIO OpraHu3oBaHHOro oodmiectBa’. LleHTpasbHOE MecTo
3aHMMaeT MHCTUTYIIMOHAJIbHASL Cpeia cripaBeyIuBOCTH (Teopus [IaBuaa XpioMa) U CripaBeIUBbIiA
BBIOOP CUTYAIIUH JJ1sl CTOPOH, KOTOPBIE CTAJIKUBAIOTCS C PA3IMYHBIMU OOCTOSITEILCTBAMH, UTO JIeJIaeT
JAHHYI0 TEOPUI0 CXOXel ¢ HekoTopbiMU B3rsigamu Kanta. [IpuHimnel cnpaBemyivBocTd, mno Jx.
Pomnzy, cTpemsTcs perfiaMeHTUPOBAaTh IMOBEICHUE CTOPOH. ABTOD IMpesiaraeT o0pasel] YeCTHOM CUTY-
alyy BhIOOPA, B paMKax KOTOPOTO CTOPOHBI TUIIOTETUYECKH BHIOMPAIOT B3aMMOIIPUEMJIEMbIE TIPUH-
UMbl cripaBeyiuBocTy. k. Poss ucxogut U3 Toro, 4To CTOPOHBI CAMOCTOSTEIBHO HAWIY T 9TU MPUH-
IIUITBl M3 Pa3HOOOPA3HBIX BAPUAHTOB, B TOM YHMCJIE YTHIIMTAPHBIX U IPABOIMOEPTAPHAHCKUX UJIEH.

Teopus [Ix. Ponza koHIeNTyaabHO MPUHAJIEKUT K HAYYHOU TPAAUIIAK OOIIECTBEHHOTO A0TO-
BOpa, HECMOTPSI Ha TO, YTO aMEPUKAHCKUI (Pritocod MpUaEpKUBAETCS OTIIMYHOM OT KJIACCUKOB 3TUX
TEOPUI TOUKU 3PEHUSI.

JIx. Pom3 pa3BUBaeT MHTEPECHYIO MBIC/Ib O TOM, YTO (DOPMUPOBAHUE MPUHLIMIIOB CIPaBE/-
JIMBOCTU 3aBUCHUT OT «MCXOJHOIO MOJIOKEHUs» (original position), B KOTOPOM KaXblil pelaeT Ha
OCHOBE ITPUHIMIIOB CIIPaBeJIMBOCTY U3-3a TaK Ha3bIBAEMOIO [TOKpOBa HeBeAeHus (veil of ignorance).
«3aBeca» 3TOro MOKPOBA, MO MbIC/IM aBTOpa, OCJIEIUISET JII0AEH, KOTOphle, He 3Hasi BceX (PakToB O
ceOe 1 00 OKPYKEHUH, HE MOTYT aJalTUPOBATh MPUHIIUITLI B CBOIO TOJTB3Y: «...HUKTO HE 3HAET CBO-
ero MecTa B OOIIIEeCTBE, KJIACCOBOT'O MOJOKEHHSI MJTH COLIMAIBHOTO CTaTyca, COCTOSIHUS B pacrpe/e-
JIEHVH TIPUPOJHBIX OOTaTCTB U CIIOCOOHOCTEN, MHTEJUIEKTa, CUIIBl M TOMY To100Hoe. .. S naxe Oymy
CUMTaTh, YTO CTOPOHBI HE 3HAIOT CBOMX KOHIIETIIMIA Oara WM CBOUX CIIEIMAIBHBIX TICUXOJIOTHYe-
CKHMX HakJOHHOCTeH. [109TOMy NPUHIIMIIBI CIIPaBEAJIMBOCTH BHIOMPAIOTCS 32 3aBECOM HEBEJCHUS», —
ruret Jx. Pons>,

CornacHo JIx. Pongy, He3HaHUe 3THX MOAPOOHOCTEN 0 cede BeIeT B KOHEUHOM cueTe K MPUH-
IIUIaM, KOTOPBIE SIBJISIIOTCS CIIPaBEAJIMBBIMU JJ1s1 BceX. Ecin 4enoBeKk 4eTKO He CO3HAaeT COOCTBEH-
HBbIE 33/1a41 ¥ TIOJIOXKEHUE B OOIIECTBE, OH, CKOpee BCEro, CKJIOHEH K CXeMe CIIPaBE/ITTMBOCTH PaBEH-
cTBa. B MCXOIHOM MOJIOKEHUM BCE TOTOBBI IPUHSATH CTPATETHIO, MAKCHUMU3UPYIOIIYIO EPCHEKTHBbI
HavMeHee COCTOATENIbHBIX clioeB. 3xech k. Pons Ha 6aze «Teopun 1o0pa» 0OOCHOBBIBAET PaIHO-
HAJILHOCTb OA30BBIX MTPUHIIUIIOB UCXOIHOTO MOTOKEHHUS.

Bupryanbabie sxcniepriMeHTs! k. Ponsa ceronHs B Oosblnei cTeneHy mpeiCTaBIIsIioTCs] aHTU-
HCTOPUYECKUMHU, TUIIOTETUYECKUMHU JONYIIEHUAMU. [ UIOTETUYHOCTh UX KPOETCS B TEOPETUUECKOW
OCHOBE — OOIIIECTBEHHOM JOTOBOPE, B TOM CMBICJIE, UTO IIPUHITHITBI JOJKHBI ObITh BBIBE/ICHBI U JIETH-
TUMU3UPOBAHBI, KOTJJa CTOPOHBI COIVIACATCS NP ONPEAETIEHHbIX YCJIOBUSAX HA TO, YTO OHM COIJIa-
cuich. Ha aHTUMCTOPUYHOCTD WM JJa)Ke YTONMYHOCTh YKa3aHHOM TEOPUHM MOXHO YKa3aTh B TOM
riane, yto k. Pons He mpenmonaran, 4to corsameHue, 0 KOTOPOM OH MUcall, KOrjaa-JIudo Moo
OBITh pEeTM30BAHO Ha MPAKTUKE, T. €. B peaJIbHOM MHUpE 3a MpeesaMu TIIATeTbHO OrpaHIMYeHHBIX
9KCMEPUMEHTAJIbHBIX YIIPa)KHEHUH.

B 10 e Bpems ISl TEOpUM MpaBa BaXKHBI [[Ba MPUHIMIIA CIPABEJIMBOCTH, pa3pabOTaHHBIE
aBTOPOM U, Ha Halll B3[JIs1/1, Pa3BUBAIOLIME TPUHLUI PABEHCTBA U HEJUCKPUMUHALIMH.

52 Rawls John. Opt. cit. 1971.
33 Follesdal M. Real world justice: grounds, principles, human rights, and social institutions. Dordrecht: Springer. 2005. R 88.

34 Rawls John. Opt. cit. R 144.
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Ilepsviii npunyun cnpageoausocmu (npuHyun c600600bl), pa3BuThil nosaHee A. Hozukowm,
3aKJII0YAETCSI B TOM, YUTO «...KaX[bIi YeJIOBEeK JIOJKEH UMETh PaBHOE MPaBO Ha HarOoJee IMUPOKKe
OCHOBHBIE CBOOO[IBI, COBMECTHMBIC C aHAJIOTUYHBIMU CBOOOAAMU APYTUX Jioaen»>. TlocpencTBom
MIEPBOrO MPUHIIUAIIA PEaTU3YIOTCS OCHOBHBIC MpaBa W CBOOOIBI I'pak[aH: MOJIMTHYECKass CBOOOIA
(mpaBo u36UpaTh U OBITH M30PAHHBIM), CBOOO/IA CJIOBA U COOpPaHUI, CBOOO/Ia COBECTH, MBICITH, TTPABO
MMETh JIMYHYI0 COOCTBEHHOCTh, CBOOO/IA OT TPOM3BOJIBHOTO apecTa.

Criopbl BBI3BIBAJIO MPHUCYTCTBUE CBOOOIBI JOTOBOpA CPed STHX OCHOBHBIX CBOOON. ABTOP
OOBSICHIII, TIOYEMY HEKOTOPBIX CBOOOI HET B CIMCKE, HATIPUMEp, MpaBa BJIAJIETh OMPeIeICHHBIMU
BUIaMU UMYITIECTBA (B YaCTHOCTH, CPEICTBAMU IIPOM3BOICTBA ), CBOOOIBI IOTOBOPA, TEM, UTO YUCHUS
O HEeBMeIIaTeJIbCTBE FOCYJapCTBa B SKOHOMUKY He SIBJISIOTCS OCHOBHBIMHM, TIOSTOMY OHM HE 3aIllH-
IIEHbI TPUOPUTETOM MIEPBOTO MPUHITUIA S,

Bmopoii npuryun cnpaseoausocmu (RPUHUUN paznuvust): COIUATbHbIE U SKOHOMUUYECKHE Hepa-
BEHCTBA JIOJUKHBI OBITh YCTPOEHBI TakK, YTO (a) OHU JAOJUKHBI UMETh HAMOOJIBIIYIO TOJIB3Y I Hau-
MeHee OJ1arormoyYHbIX Y4IeHOB OOIIECTBAa B COOTBETCTBUY C MIPUHIIMIIOM SKOHOMUU (TIPUHIIATTHAITb-
HOe oTnyue), (0) JOIKHOCTH JOJIKHBI OBITh OTKPBHITBIMU [JTsI BCEX B YCJIOBHSAX YECTHOTO PaBEHCTBA
BO3MOXHOCTEH.

[Tosumms [Jx. Ponza B KakOM-TO CMBIC/IE SrajuTapHa, C YCIOBUEM, YTO HEPABEHCTBO pa3pelia-
eTcsl, KOrja MmpeioCTaBIseTCs Mojb3a HauMeHee OaronoTyYHsIM rpaxkaanam. [locieacTBreM nmosu-
U aBTOPA SIBJISIETCS TO, YTO HEPABEHCTBO JEUCTBUTEIILHO CYIIIECTBYET, IIOKA OHO HE B TOJIb3Y Hau-
MeHee COCTOSITE IbHBIX JIUII.

KiroueBbIM B JaHHBIX pacCy:XIeHUsIX sBJsgeTcs nojoxenue [[x. Poisa o Tom, yto cnpasej-
JIMBO€ PABEHCTBO BO3MOKHOCTEll COCTOUT HE TOJBLKO B TOM, YTO MOCTHI U JOJKHOCTH
pacnpeesiioTcs HA OCHOBE 3aCJyr, HO MPenMYIIeCTBEHHO B TOM, UTO BCe MMEIOT BO3-
MOKHOCTH MOJYYUTh 3HAHUS M HABBIKH, HA OCHOBE KOTOPBIX 3TH 3aCJYyrH MOIYT ObITh
npuoodpeTeHbl.

35 NozickR. Anarchy, State, and Utopia. Oxford: Blackwell Publishers, 1993. P. 189.
5 Rawls John. Opt. cit. (1993). P. 54.

57 Rawls John. Opt. cit. (1971). P. 302.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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