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AHHOTaAIUSA

B pabote paccMOTpeHBI CyIIECTBYIOIIME B TEOPHU ITOAXOIBI
K OIpEAcICHUI0 TTOHATUSA Cy,H€6HOFO npeneacHTa, MNpoOBEACHO
CpaBHEHHC 3HA4YC€HUSA IIPEHCACHTA U Cy,I[C6HOFO IMPaBOTBOPUYECTBA
BoOOIIe B cTpaHax oOmiero npaBa u B Poccuu. [laetcsi oneHka
TEHACHIIMN K PACHIUPEHUIO MTPABOTBOPYECKUX HOJITHOMOYHUH CynoB B
COBpCMCHHOﬁ Poccun 3a cuer CO3JaHuA KOHCTI/ITYL[I/IOHHOFO cynoa u
(pakTHUECKOTO BHEJpPEHMS MPEIeIEHTHON CUCTEMBI B apOUTPaKHOM
Cynonpoun3BOCTBE.

Ha KOHKpeTHBIX MpuMepax WUTIOCTPUPYETCS BIUSHUE CyeOHOM
MPaKTUKX Ha (POPMHUPOBAHWE HAJIOTOBOTO TIpaBa 3a pyOekoM U B
Poccun. ITo uroram anammsa Hal0TCA HEKOTOPBIE TPENJIOKECHUS I10



COBEPIHICHCTBOBAHWIO 3aKOHOOATEJILCTBA U npaBonpnmeHHTeanoﬁ
MpakKTUKU B HEJIAX  MOBBIMICHUA  CTCIICHU  OIPEACIICHHOCTH
OTEYECTBEHHOI'O HAJIOTOBOI'O ITpaBa.
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1. CyneOHbIi IPeneeHT U

POJIb CyIeOHOM MPAKTHKH

B (hopMupoOBaHMH IPABA B
Pa3HLIX IPABOBLIX CHCTEMAX

1.1. O0uue cBeaeHu

Kaxkoro-mm6o o01menpuHaToro onpeieieHus cyaeOHoro mpe-
LeJIeHTa M TOHUMaHUs1 poJiu Cy1eOHOM MPaKTUKK B (GOpMHUPOBa-
HUM TIpaBa He CYIIECTBYET, KakK, BIPOUYEM, HE CYIIIECTBYET U 00-
HIETTPUHATOrO TIOHUMAHHUS TOTO, UTO MPEICTaBIIsSIeT COO0M camMo
npaBo. [laxe y 10prucTOB, ABJISIOIUXCS TPEICTABUTENSIMA OAHOU
NPaBOBOM ceMbu (POMAHO-TEPMAHCKOM WM OOILEero Irpaea), a
TO ¥ OJTHOU MTPaBOBOM CUCTEMBI ((ppaHITy3CKOM, POCCUICKOM, aH-
IJIMMCKOM, aMEPUKAHCKOM U JIp.), KOTJa peub UJIET O MpeLe/IeHTe
IIPUMEHUTEIIBHO K 3TOM ITPAaBOBOM CEMbE WUJIM CUCTEME, MHEHMS
MOT'YT pa3inyarhCsl.

B oHOIi 13 HOBEUIIMX HAYYHBIX PaOOT, MOCBAIIEHHBIX CYe0-
HOU TMPaKTUKe Pa3HBIX CTpaH, MpejyiaraeTcs cieayomiee mmpo-
KO€ OonperesieHue Mpelie/IeHTa: paHee BHIHECEHHOe Cye0HOoe pe-
IIeHNe, UMelolllee HOPMAaTHUBHBIE MOCJECTBUS, BBIXOASIIME 32
PaMKH TOrO KOHKPETHOTO fIeJ1a, [0 KOTOPOMY OHO ObLIIO BbIHECE-



HO. OnpenensiemMblil TAKMM 00pa3OM TEPMUH «ITPELEIEHT» MO-
JKET MCIOJIb30BATLCSA NPUMEHUTEIBHO U K stare decisis («CTo-
STh Ha PEIIEHHOM» — .1am.) OOIIEero mpaea, U K (ppaHIly3CcKOM
Jjurisprudence. Tlpyu 3TOM aBTOp NMOAYEPKUBAET, YTO «HOPMa-
TUBHBIE TOCIEACTBUS» (normative implications) B OTJM4KMe OT
«topuandeckoit ods3arebHOCTH» (legally binding) He moapasy-
MEBAIOT CTPOroi (hopMaIbHON 00S3aHHOCTH Cy/a AeNaTh BHIOOP
— 100 MPU3HATH COOTBETCTBYIOIIEE PaHee BHIHECEHHOE CyHeo-
HOE pellleHre 0OsI3aTeNIbHbIM U CIIEJIOBATh €My, JIMOO OTBEpr-
HYTb €0 (WM, BO3MOXHO, HAPYIIUTH IIPABO, €CIM CYJl HE YIIOJNI-
HOMOYEH OTBeprarh paHee MPHUHSATHIE Cy[JeOHBIE PelleHus], KO-
TOPBIM OH He JKeJaeT cieioBath). Mimeercs B Bugy Oosee 1IM-
POKOE BUJIEHUE TOTO BIIMSIHUS, KOTOPOE OKA3bIBAET MPEIECHT.
Enie ogHa npryrHa UCIOJIb30BAHM S BBIPAKEHUS] <HOPMATUBHBIE
TIOCTIEZICTBHSI» BMECTO Oojiee OOBIYHBIX BBIPAXKEHUH, MCIONIb3Y-
€MbIX TPUMEHUTENIHHO K MPeleIeHTy (HalpuMep, «CTPoro 0osi-
3aTeJIbHBI» B OTJIMUME OT «yOeAUTENbHBIN» ), — BECbMa CBOE00-
Pa3HBIM XapaKTep HajJaraéMblX MPEeLeIeHTOM OIpaHUYEHUN, KO-
TOPBIN IPOTUBUTCS TAKUM OMHAPHBIM KJIacCU(DUKAISAM .

KoHeuHo, eciiu UCXOAUTh U3 TAKOTO IIMPOKOrO MOHUMAHUS
MpeLeIeHTa, MOKHO YTBEPXKIaTh, YTO MPELEIEHT MPUCYII Kak
00IeMy, Tak 1 pOMaHO-TEPMAaHCKOMY TIPaBYy.

B opucaMKiusax Kak poOMaHO-TEPMAaHCKOTO, Tak M OOIIero

! Komdirek Jan. Judicial Lawmaking and Precedent in Supreme Courts// LSE Law,
Society and Economy Working Papers 4/2011. London School of Economics and
Political Science, Law Department. Pp. 3—4. http://www.lse. ac.uk/collections/law/
wps/WPS2011-04_Komarek.pdf



npaBa CyJbl IPUMEHSIOT 3aKOHOJATEIbHO YCTaHOBJICHHBIEC TIpa-
BUWJIA, XOTSI U C CYIIECTBEHHBIMH PA3JIUNIUSIMUA B YACTU TIPOLIETY-
pbl. [IpuMeHeHre CcynaMu 3aKOHOJIATEIbCTBA TIPETIOIaraeT ero
TOJIKOBaHME, KaK MPaBUIJIO, C KOHKpeTH3aluen OOIuX Mperu-
CaHWiA, a UTHOT/IA M 3aIIOJIHEHUE MPOOEJIOB B CUTYAITUSIX, KOTOPBIX
3aKOHOJATEITh M3HAYATIPHO HE KacaJIcs.

JormycTuMOoCTh CyIeOHOro MPaBOTBOPYECTBA TO-TIPEKHEMY
SIBJISIETCSL TIPE/IMETOM OKMBJICHHBIX JUCKYCCHI B CTpaHaX Kak
o0IIero, Tak ¥ POMaHO-TEPMaHCKOro rpasa. OOIEenpu3HaHO,
9TO CYIbl B JIEMOKPATUYECKHMX CTpaHax He JIOJDKHBI MPHUCBaM-
BaTh ceOe HeorpaHUUCHHBIE 3aKOHOATEIIbHbIE TTOJTHOMOYM S, T10-
CKOJIBKY Ha CyJed peIKO paclipoCTPaHSIIOTCS TaKKeE ke TpeOoBa-
HMS JIEMOKPAaTHUYECKOW TIOJOTUYETHOCTH, KaK Ha 3aKOHOJIATE b~
Hble opranbl. OJIHAKO, €CJIM CYIIECTBYIONINE 3aKOHBI U TIperie-
JeHTHI YCTapeId WIN SIBHO HEeCHpaBe/IJIMBbI, IPUMEHUTEIBHO K
KOHKPETHBIM JIeJlaM, PacCMaTpUBaeMbiM CyJaMHu, He JOJIKHBI
JIM CYJIbU UIMETh BO3MOXHOCTh U3MEHUTH TIPABO PAIX JOCTHIKE-
HUS pe3y/IbTaTOB, KOTOPBIE UM TPEICTABIISIOTCS CIIPABE/IJIMBbI-
MU, WM BO M30eKaHUEe Pe3yJIbTaToB, KOTOPHIE MPEICTaBJISIOT-
cs1 HecripaBeUMBbIMK? JIUIITL HEMHOTHE HAOIOATENN, OCOOCH-
HO U3 YHMCJIa CyJieH, MOoJaraioT, 4To CTPOroe Clie/loBaHue OyK-
BE 3aKOHA BaXKHee, UeM CIIPaBeJIMBOe pellieHre criopoB?. Bax-
HBII BOIMPOC 3aKJII0YAETCS B TOM, B KAKOW CTETIEHH CY/IbH JOJIXK-
HbI OBITh CBSI3aHBI CTATYTaMH ¥ CylIeOHBIMU TpEleICHTaMU, a B
KaKOW — COOCTBEHHBIMHU IPEICTABJICHUAMU 00 TUKE U O COIH-

2 Encyclopaedia Britannica Online, s. v. «court».



QJIBHOM, TIOJIMTUYECKOM U S5KOHOMHUYECKOM KYpPCe, U IOJKHBI JI
OHU OTAABATbH IPENIOYTEHUE CIIPABEIIMBOCTH WIN IIPaBY, KO-
I1a YCMaTpUBAIOT POTUBOpeUre Mex 1y HuMu. Kak pas o stum
BOIIPOCaM HE COBMAJA0T MHEHHUS Ja)ke TEX aBTOPOB, KOTOPHIE B
NPUHLIMIIE CXOIATCS Ha TOM, YTO HEKOTOpasi CTeNeHb CyAeOHOro
npaBoTBOpYecTBa Hen3OexHa. Criopbl UIYyT B OCHOBHOM OTHO-
CHUTEJIBHO TOTO, C KAKOM CKOPOCTBIO M B KaKUX MIpeAesiax Cyabu
JOJIKHBI IMETh BO3MOKHOCTb MEHATh IpaBo. Hackoibko ObICTPO
CyIbU JOJIKHBI IPUHUMATh MEPBI, HAIIPABJIEHHbIE HA YCTPAHEHNE
HECIIPABEIJIMBOCTH, M KOTJIA JOJIKHBI CUUTATh TY WIA MUHYIO CY-
LIECTBYIOIYI0 HOPMY HAaCTOJIKO ABTOPUTETHOM, YTO ISl €€ U3-
MeHeHusl TpeOyeTcsi, CKopee, BHECEHHE TMONPAaBKU B KOHCTUTY-
LU0 WM IPUHATHE 3aKOHOJATENIBHOTO aKTa, YEM BBIHECEHHE CY-
neOHoro pemiennsi? Pa3Hormacusi Mo TuM BOITPOCcaM BO3HUKAIOT
Ja’ke y Y4JIEHOB OJHOIO COCTaBa CyAad, PACCMATPUBAIOLIETO OIHO
€710, O YEM CBUJIETEJILCTBYIOT MHOTOUMC/IEHHBIE «OCOObIE MHE-
HUS».

JlaBast OTBETHI Ha CIIOPHBIE BOIPOCHI ITPU PEIIEHUN KOHKPET-
HBIX A€JI, Cy/lbl IOMUMO PEIIEHUsI CIOPa CO3/AI0T BaXHbIN I10-
OOUHBII MPOAYKT — paBuJIa AJ1s1 pereHus Oyaymux aen. Cyneo-
HbIE pelleHus], CofiepKalllie YKa3aHHOe TOJIKOBAaHHUE, MpUoope-
TAIOT IOPOY TAKOW aBTOPUTET, YTO (DAKTUUECKU 3aMEINAI0T CaMuU
TMIOJIOKEHMS 3aKOHOJATENLCTBA. 11 MMEHHO B IIPAaBOBBIX CHUCTE-
Max, OTHOCSIIMXCS K OOIleMy IpaBy, CyJeOHble pelleHus, Ko-

3 «OcoObIM MHEHMEM» HA3HIBAETCS npujaaraémas K CyHC6HOMy PEHICHNIO MMCbMEH-
Has o3unus Cyaby, roJIOCOBABUICTO ITIPOTUB HETO.



TOPBIMU HAJJIE)KUT PYKOBOJICTBOBATLCS MIPU PEIIEHUH OyTyIIuX
Jel1, opuaibHO UMEHYIOTCS TiperieaeHTaMu (precedents). Ta-
KUe pelieHus CofiepXkaT MpaBuiia M IPUHIIMIIBL, 00J1a/1aiolue He
MEHBIIUM ABTOPUTETOM, YEM YCTAHABJIMBAEMbIE 3aKOHOJATEb-
HBIM akTOM. TakuM 00pa3om, MpaBo CO3JAeTCs He TOJBKO 3aKO-
HOJIaTeJIeM, HO U CyJaMu *.

AHIMIICK1e aBTOPbI® OIYEPKUBAIOT, YTO KJIIOUEBOM 0COOEH-
HOCTBIO aHIJIMICKOTIO IpaBa SIBJISETCS TO, YTO €ro COepKaHue
BBISICHSIETCSI Uepe3 HaOJoJIeHne 3a TOCTIeOBaTEIbHbIM pellie-
HUEM psfa KOHKPETHBIX JIeJI IO KOHKpeTHOU TeMe. IIockombky
IOPHCTHI IepKaT B LIEHTPE BHUMAaHUs CyAeOHYIO MPAKTUKY, 1715
BBIPA0OTKY IPUHIIUIIOB HEOOXOIMMO, YTOOBI 3aMHTEPECOBAHHbIE
JvIa oOpaliainch B Cyl. YUeHble M MPAKTUKU MOTYT PacCyk-
JaTh O BHIPAOOTKE MPABOBBIX MPUHIIMIIOB, HO JUISI X YCTaHOB-
JeHus1 TpeOyIoTCs CyAeOHble pelieHrsI TI0 BO3HUKAIONIMM B pe-
aJIbHOW KW3HU BornpocaM. 1 cyapy npy perieHnu Kaxoro aena
B TOM WJIM MHOM CTENIEHU PYKOBOJACTBYIOTCSI TPUHLIMIIAMM, YCTa-
HOBJICHHBIMH TIPY PEIIeHUH OoJiee paHHUX Ae.

ST 3aMeYaHusl CIIPaBEIJIUBbI HE TONBKO AJis1 AHIVIMM, HO U
JUISI IPYTHUX I0PUCTUKIIUI OOIIIero rnpaga.

YcraHoBuBIIMIACS B 00I1IEM MpaBe MPUHIIUI CJIEOBAHUS TIpe-
HeJICHTaM U3BECTEH Kak stare decisis. I1o o0memy npaBuity rpe-

4 Encyclopaedia Britannica Online, s. v. «court» accessed December 13, 2011.
http://www.britannica.com/EBchecked/topic/140637/court

> Holland, Sfames and Webb fulian. Learning Legal Rules (Chapter 6. The Doctrine
of Judicial Precedent). Seventh Edition. 2010. P.153 http:// www.oup.com/uk/orc/
bin/9780199557745/hw7e_ch06.pdf



TIOJIAraeTcsi, YTO Cy/AbM OYIyT CJIeIOBATh PUHSITHIM paHee pele-
HUSIM, HE CTOJIbKO BO M30€KaHMe MPHIIOKEHH ST JTUITHUX YCHITUI
Ha BBIPAOOTKY HOBBIX PEIeHUI CTapbIX MpoOieM BCSIKHWMA pas,
KOTJIa TAKOBbIE BO3HUKAIOT, CKOJIbKO Pajy 00ecreyeHust eaHO-
00pa3usi ¥ PeICKa3yeMOCTH TIPY OTIPABJIEHUH TTPABOCYUS 6.

Yro xe KacaeTcsi pPOMaHO-TePMaHCKOTO MpaBa, BCSIKOe Cyaeo0-
HOE pEIIEHUE TEOPETUYECKH OCHOBBIBAECTCS HA 3aKOHE, a JIOK-
TpUHA CyAeOHOro mperiefieHTa He npumeHsiercsi’. B psiie cTpan
POMaHO-T€PMAHCKOTrO 1paBa, B YacTHOCTU BO PpaHimu, opuiim-
aJlbHasl TOYKA 3pEeHUs TaKOBA, YTO CY/Ibl HE CO3/JA0T, A JIILb ITPH-
MEHSIOT MpaBo. YKa3aHHasl TOUYKa 3peHust OObsCHSETCS MPsIMO-
JIMHEVHBIM [TOHMMAaHUEM MJIEW Pa3JIeIieHus BIACTEN: 3aa4a 3a-
KOHOJIaTes sl — cO3[aBarh MPaBo, a 3aJaya CyJ0B — YECTHO MpU-
MEHATh CO3JAHHOE 3aKOHOAATENIEM IPABO, TOTAA KAK CO3JaHUE
IpaBa CyJaMy 03Ha4aJIo Obl y3yprHaluio 3aKOHOATEIbHOM (PyHK-
M, Ha KOTOPYIO Cy/Ibl HE UMEIOT JIESTUTUMHBIX MPUTSI3AHUM 8.

B 371011 CBsA3M 3ameTHM, YTO, HANTpUMEDP, B 3HAMEHUTOM (hpaH-
I[y3CKOM ['paIaHCKOM KOJEKCe, C OJHOW CTOPOHBI, TOBOPUT-
csA: «Cynps, KOTOPbI OTKAXETCS CYAUTh MOJ MPENIOrOM MOJ-
YaHWsl, HESICHOCTA WJIM HEIOCTATOUYHOCTH 3aKOHA, MOXKET MOj-
JieKaThb MPecaeJOBAHUI0O KaK BMHOBHBIA B OTKa3e B IMPaBOCY-

6 Encyclopaedia Britannica Online, s. v. «court».
! Encyclopaedia Britannica Online, s. v. «court».

8 Lamond Grant. Precedent and Analogy in Legal Reasoning//The Stanford
Encyclopedia of Philosophy (Fall 2008 Edition)/Edward N. Zalta (ed.). http://
plato.stanford.edu/archives/fall2008/entries/legal-reas-prec/



avn» (ctatbs 4)°, a ¢ APYroi CTOPOHBI, CYIbsIM MPSIMO 3arperia-
€TCsl BBIHOCUTD PEIIeHUs TI0 MPEACTaBISIEMbIM Ha UX PAaCCMOT-
peHue jienam B Bujie ooiero npeamnucanus (disposition generale
et reglementaire) (ctarbs 5)1°.

OpHako MpakTHKa 3a4acTyl0 OTCTyNaer or teopuu. Kakum
OBl BCEOOBEMJTIOIINM HU Ka3aJI0Ch IPUHSTOE 3aKOHOJATEIbCTBO,
MHOTM€ €ro MOJIOKEHHS U3-3a CBOEi aOCTPAKTHOCTU OCTAIOTCS
CJTMIIIKOM HeolpeAeeHHbIMHU JI0 TeX MOp, MoKa He OyayT UCTO-
KOBaHBI ¥ PUMEHEHBI CyJaMU K KOHKPETHBIM CUTYyaIusim '!.

[InpoKko M3BECTHBIM NMPUMEDP — AEIUKTHOE MPABO B TOU XKE
dpanImK, 3aKOHOJATETBHYIO YacTh KOTOPOTO COCTABJISIOT MATh
KopoTKuXx crareit ['paxaanckoro koaekca (1382—1386) 2. dop-
MaJIbHO JIEIMKTHOE TMPaBO COCPENOTOYEHO B ITHX CTaThsIX, U
cyneOHoe pelieHre OyleT IOpUINYEeCKd HENOJHOIEHHBIM Oe3
CCBIJIKM XOTsI Obl Ha OJIHYy M3 HUX KaK Ha OCHOBAHUE PEIICHUSI.
OpnHako cymiecTByeT oOIIMpHasi cyaeOHasi MPaKTUKa TOJKOBa-
HUS ¥ IPUMEHEHU I STUX CTaTel, U CTAJIO OOBIYHBIM JIEJIOM CChI-
JIaThCsl HA OTHOCSILMECS K HUM JieJla JUIsl COAEUCTBUS CyJaM B

? Cm.: http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=D638094
F2C37938A430F13BC2CID4E25.tpdjo02v_1?idArticle=LEGIARTIO00006 4192
83 &cidTexte=LEGITEXT000006070721&dateTexte=2 0111127

10 cm.: http://legifrance.gouv.fr/affichCodeArticle.do?id Article=LEGIARTI
000006419284 &cidTexte=LEGITEXTO 0 0 0 0 6070721&dateTexte=20111
127 &oldAction=rechCodeArticle

1 Encyclopaedia Britannica Online, s. v. «court».
2 Cm.: http://legifrance.gouv.fr/affichCode.do;jsessionid=B2 1 SEE07E9CCE

56 °C4886E7B0374B063.tpdjol3v_1?idSectionTA=LEGISCTA000006136 352
&cidTexte=LEGITEXTO00 0 0 0 6070721 &dateTexte=2 0111126



pelIeHnH MOCIIEAYIONMX eI, IaXKe eClIM B CAMUX CyIeOHBIX pe-
HIeHUsIX OoJiee paHHUE ejia He yIoMUHAITCsA. Takum oOpa3oMm,
(paHIty3cKOE ICTMKTHOE TPaBo, MyCTh He 10 (hopMe, HO 10 CY-
TH, YACTUYHO CO3/IaHO CYyIbsMH 3.

Bonee Toro, 3akoHOjaTeNIb HE MOXET MPE/IBUIETh BCE CUTYa-
WM, 110 TOBOJY KOTOPHIX OyayT BO3HUKATh CIIOPBI, periaeMble
B cyaeOHOM nopsjike. ITpoOesibl 3aKoHOAaTeIbCTBA JOJIKHBI 3a-
TIOJTHATBCS M 3aIONHSIOTCS CYIeOHBIMU PEIICHUIMU, TTOCKOJb-
Ky Cy/ BpsII JIM OTKaXKETCSl pacCMaTpUBATh JeJI0 JIMIIb Ha TOM
OCHOBAHUM, YTO €My He ObLIM 3apaHee JaHbl OTBEThI HA MPE[-
CTaBJIEHHbIE Ha ero paccMoTpeHue Borpochl. CyneOHble peliie-
HMSI B OTHOIIICHUY HETIPE/IBU/ICHHBIX 3aKOHOAATEIbCTBOM CUTYa-
Wi, PUAIONIKE ONPEJIC/ICHHBI CMBIC]T HEIOCTATOUHO YETKUM
3aKOHOJIATEJIbHBIM TIOJIOKEHUSM, MYOIUKYIOTCS B CIIEIIMAIbHBIX
cOOpHHKaX B OOJIBIIMHCTBE CTPaH POMAHO-TEPMAHCKOrO IpaBa,
Y Ha TaKWe pPeleHus CChUIAIOTCS] CTOPOHBI U MOJIAraloTCcsl CyIbH.
DT pellieHUs He PacCMaTpPUBAIOTCs KaK 00sI3aTelIbHbIE B TOM
CMBICJIE, YTO CY/bHM IOPUIMUYECKH OOSI3aHbI MM CJIEJIOBaTh, HO B
TO K€ BpeMs1 He MpeaoTcst 3a0BEHUI0 U He UTHOpHUpYyloTcs. Ha
NPAaKTHKE OHM MOTYT OKa3bIBaTh MOYTH TAKOE Xke BIUsHUE, KaK
coleprkalye TOJIKOBaHUE 3aKOHA PEeIlieHHs] B CTPaHaX, KOTOphIe
(opmasbHO criemytot moKTpuHe stare decisis 4.

DakTUYECKH B JIIOOOH COBPEMEHHOM MPAaBOBOM CHUCTEME CY-
NeOHOW TIPaKTHKe MPUHAJICKHUT N0 KpailHel Mepe BCIIOMOra-

13 Lamond, op. cit.
14 Encyclopaedia Britannica Online, s. v. «court».



TeJIbHasl poJib B ONpeie/IieHn cofiepkanus rpapa . W, Hanpu-
mep, P. [laBun cuutaer hopmyity, COrIacHO KOTOpPOU CyneOHast
NpaKTHKA He ABJISAETCS UCTOYHUKOM TpaBa, HETOUHOM Aaxe [Uist
CTpaH pOMaHO-TEepPMaHCKO# NpaBoBoii cembu. Ho 3Ta opmyna
«OTPA3UT JICUCTBUTEILHOCTD, €CJIM, UCIIPABUB €€, Mbl CKaXKeM,
YTO CyaeOHasi MPAKTUKA HE SIBJISIETCS MCTOUYHMKOM ITPABOBBIX
HOpM»'%. C moc/ieIHUM YTBEPKICHUEM aBTOpA TPYIHO COIJIa-
CHUTbCsI, IOCKOJIBKY IPABO, [0 CAMOMY CBOEMY OITPE/IENICHHUIO, CO-
CTOUT U3 HOPM.

B crpanax o6riero npasa cyaeOHOe TpaBOTBOPYECTBO Oojiee
pasBuTO, chepa ero pacrpoCTpaHeHH s IKMPE, U IPU3HAETCS OHO
6osiee eMMHOYIITHO, YeM B CTPaHaX POMAHO-TEPMAaHCKOTO MpaBa.
[TomMKMO BbIHECEHUsI PEIlIeHHI, TOJIKYIOIIMX 3aKOHOIATEIbCTBO,
CYIBI CTpaH OOIIero mpaBa CO3JaJIi OOIIMPHBINA TTPABOBOM Mac-
CHB, KOTOPBII BOOOIIE HE UMeET KaKON-TMO0 3aKOHOAATEIbHON
OCHOBBI. Besikmii pa3, Korjna CyJpu CTaJIKHBAIOTCS C BOIIPOCOM,
Ha KOTOPBI MPABO HE JIaeT SICHOTO OTBETA, — a TAKOE CITydYaeTcs
HE CTOJTb PEJIKO, — OHH JIOJIKHBI IPUHUMATh PEIICHUST B COOTBET-
CTBUM C COOCTBEHHBIMHM TIPE/ICTABICHUSIMU O CIPaBEIMBOCTH 7.

15 Lamond, op. cit.

16 Taeuo P. Ocrosusie IIpaBOBBIE CUCTEMBI cOBpeMeHHocTu/IIep. ¢ ¢pp. B. A. Tyma-
HoBa. M.: [Iporpecc, 1988. http://lib.ru/PRAWO/rene.txt

170 noaxonax k 0GOCHOBAHMIO NIPABOBOI MO3MIMKM B OTCYTCTBUE MPELEICHTOB
cM., Hanipumep: Perell Paul M. Stare decisis and techniques of legal reasoning and
legal argument. (Originally published in (1987) 2:2,3 Legal Research Update 11 and
republished with permission.) http://legalresearch.org/docs/perell.html. Cm. Takxke:
Case of First Impression, http://www.massachusetts.name/case_of_first_impression/



B nanbHeiieM cyapu ClieyioT STUM pPelieHusIM, pelasi aHaJio-
TUYHBIE JIeJla TAKUM K€ 00pa3oM, WM OTKA3bIBAIOTCS UM Clie-
JIOBaTh MPYU BBISIBIICHUM CYIIECTBEHHBIX OTIIMYMI B 00CTOSITEb-
CTBax jJiela, «yCTaHaBIMBAIOT oTinuue» (distinguish) panee pe-
IIEHHOTO JIeJ1a, O YeM NojipoOHee Oy/ieT paccka3aHo Huke. boree
NO3/IHUE JIeNIa TAKKe CTAHOBSATCS MpeleJeHTaMu, 110 aHAJIOTUH C
KOTOPBIMH JOJDKHBI PelaThes elne Oosiee Mo3AHue Jiefia C aHa-
JIOTUYHBIMU CYIIECTBEHHBIMU OOCTOSITEILCTBAMU (TaKUM 0Opa-
30M, K OJTHOMY JIeJTy MOT'YT UMETh OTHOIIIEHNE HECKOJIBKO TIpere-
JIEHTOB, MPUYEM Jlake KOJTUAUPYIOIHUX APyr ¢ apyrom)'s. Co-
BOKYIHOCTb TaKMX CyAE€OHbIX pellieHui oOpasyeT «oOlee rnpa-
BO» (B OT/JIMYME OT MPaBa U3 CTATyTOB U MHBIX UCTOUHUKOB) !°.

encyclopedia.htm
18 Encyclopaedia Britannica Online, s. v. «court».

19 Bripaskenue «oGimee mpaBo» (common law) HMeeT Tpr OCHOBHBIX 3HAUCHNS. 3Ha-
yenue 1. IIpaBo, co3naHHOE CylaMM M KBa3HCYAEOHBIMHM BHYTPHUBEIOMCTBEHHBIMU
TpuOyHaIamMu (B OTIMYHE OT ITPaBa, CO3IaHHOTO 3aKOHOJATEIBHBIMY 1 MCTIOTHUTETb-
HBIMH OpraHaMH) B IOPUCIVKIHAX OOIIero mpasa B 3HadeHWH 2.3HaveHue 2. Bos-
HUKIIAs B AHIVIMM TIPaBOBast Tpaguiys (Mozesb, CUCTeMa), TIPU3HAIIast CyIeOHyIo
NPaKTHKy B KauecTBe MCTOYHMKA IpaBa HapaBHE C 3aKOHOM (B OTJIMYKE, HAITPUMED,
OT POMaHO-TePMAHCKOro IpaBa). B poccuiickoii mureparype oblee paBo B yKa3aH-
HOM 3HAQYEeHMH 4acTO MMEHYeTCS aHIJIOCAKCOHCKUM HJIM aHITIO-aMEePUKAHCKUM IIpa-
BoM. 3Hauenue 3. OOmee mpaBo (WM MPOCTO «IpaBo» (law)) B ommuue ot (mpa-
Ba) cipaBeyiuBocTH (equity). [lo 1873 r. B AHIIMUM IEACTBOBAIIN JBE MapaljiesibHbIe
CyeOHBIE CHCTEMBI: CYIBI «IIpaBa», KOTOPble MOITIM IPUCYXIATh JIAIIb JEHEKHYIO
KOMIIEHCAIMIO yiepda v MPU3HABAJIM JIMIIb I0PUAMYECKOTO Bliajieliblia MMYIIEeCTBa,
U CyAIBl «CTIPaBEeJIMBOCTI» (KaHILJIEPCKUE CYIBI), KOTOpble MOIIM U3aBaTh IPUKA3H,
00SI3BIBAIOIINE Ty WJIM HHYIO CTOPOHY UYTO-JIMOO CAe/IaTh, YTO-JIMOO aTh KOMY-JHU00
WA TIPEKPATUTh YTO-JIMOO JeNaTh, ¥ MPU3HABAIN UMYIIECTBEHHBIE TPACTHI (trusts of
property). Takoe paszesieHre CyJoB Ha JABE CUCTEMBI IMEJIO MECTO ¥ BO MHOTHX KOJIO-



3aKOHO/IATENILCTBO k€ B CTPaHaX OOIIETro Mmpasa B LIEJIOM UMe-
et Oojiee orpaHIUeHHYI0 chepy MPUMEHEHH S, YeM B CTpaHax po-
MaHO-TepMaHCKOro npaBa. OHO He MPETeH/1yeT Ha yperyampoBa-
HHUE BCEX BO3MOXHBIX CJTy4aeB, M OOIIMpHbIe chephbl peryanpy-
I0TCS1 UICKJIIOUUTENILHO WJIM B OCHOBHOM ITPaBOM, CO3/IJaHHBIM CY-
TIbSIMU.

K cdepam, He UMEOIIMM HUKAKOW 3aKOHOAATEIBHON OCHO-
Bbl, OTHOCSITCS1, HAIIPUMEP, IOTOBOP, JEJIUKT (tort), TOBEpUTEIb-
Hasi COOCTBEHHOCTD (trusts), ABMKMMOE UMYIIecTBO (personal
property). XOTs1 BMEIATEIbCTBO 3AKOHOJATENSI UMEJIO MECTO BO
BCEX yKa3aHHBIX cepax, OCHOBOM MX MPABOBOTO PETyJIMpPOBa-
HUs B OOJIBIIMHCTBE IOPUCAMKIIUEI OOIIEro mpaBa 3aKOHOIATE b-
CTBO JIO CHX IOP He cTajio. OCHOBHBIM MCTOUHUKOM IpaBa B 3TUX
cepax ocraercst cyaeOHast mpakTuka 2.

B ropucaukiusx o01iero rmpapa 3aKOHOJATEIbHbIE OPraHbl BO
MHOTHMX CTy4asix JIEUCTBYIOT UCXOJsl M3 MOCBUIKH, YTO CTaTyThl
Oy/IyT TOJIKOBAaThCSI B COOTBETCTBHUU C PaHee CIIOKUBIIEHCS CY-
JNeOHOUM TIPAKTUKOW W OObIYasMHU, U TOTOMY MOTYT OCTaBJISITh
B TEKCTE HEKOTOpbIe HelockazaHHOCTH. Hanpumep, B OOMBITIMH-
crBe mratoB CIIIA yronoBHBIE CTaTyThl MPEACTABISAIOT COOON

HUAX. B GOBIIMHCTBE IOPUCAVKII STH CHCTEMBI TTO3Hee ObLIN 00beiHEHbL. bomee
TOTO, eIIle 10 X OOBEANHEHHUS OOJBIINHCTBY CYIOB OBUIO pa3perieHo IPUMEHSTh KakK
NpaBo, TaK U CMPaBEAIUBOCTb, XOTS U C BO3MOXXHBIMU MPOLIECCYaTbHBIMU Pa3IMIUs-
M. TIpUMEHHTENBHO K HEKOTOPBIM BOIPOCAM pa3indue MeXIy «IIpaBOM» U «CIpa-
BE[UIMBOCTBIO» COXPaHSET aKTyaJbHOCTh 0 cux mnop. (ITompobuee cM., Harmpumep:
Common Law. http://www.massachusetts. name/commonlaw/encyclopedia.htm).

20 Lamond, op. cit.



NPEekKJIe BCErO YUYTCHHYIO U CBEJICHHYIO B (hOpMe 3aKOHOIATE b~
HBIX aKTOB Cy/IeOHYIO PAKTUKY, CIIOKUBIIYIOCS paHee, KoTopast
OCTaeTCsl aKTyaJIbHOM ISl TOJIKOBAHWS 3TUX CTAaTyTOB. B coBpe-
MEHHBIX CTaTyTaxX 3aKOHOJIAaTe b 3a4aCTYIO He ONpe/esIseT Te WK
WHbIE TEPMHUHBI U HE OOBSICHSIET TOHKHME Pa3IM4Ms, MPEAroa-
rasi, YTO COOTBETCTBYIOIIME OOBSICHEHUS CONIEpPXKATCcsl B Cyneo-
HOW mnipakTuke. [ToaToMy axke B HacTosiiee BpeMsl Ha IOpUIM-
YyecKuX (paKy/ibTeTax aMEepUKAHCKUX BY30B IpernofaeTcst cyaeo-
Hasl IPAKTHKA 110 YTOJIOBHBIM JIeJlaM, KOTopast Oblla aKTyasibHa B
Anrmmu B 1789 1., Tak Kak COOTBETCTBYIOIINE MTO3HAHUS HEOO-
XOIVMBI JUTsI TOJIKOBAHUSI M TOYHOTO TIOHMMAHHUSI CMBICJIA BbIpa-
’KEHUI COBPEMEHHOT'0 YTOJIOBHOTO cTaryTa>!.

Yro Ke Kacaercsl HaJIOTOBOro Ipasa, B ero (popMUpoBaHUM
JeMOKPAaTHYECKOe OOIIECTBO OCHOBHYIO POJIb OTBOIUT 3aKOHO-
JatesibHOM BiacTu. [TpuHIMITHATBHO BaKHO, YTOOBI COTJIache Ha
YCTaHOBJICHUE HAJIOra JIaBajioCh MPEJICTaBUTEIISIMU HAJIOTOILIa-
TEJIBIIUKOB B MAPJIAMEHTE, U 9TO PACCMATPUBAETCS KaK FAPaHTHU S
MIPOTUB TTPOU3BOJIFHOTO YCTAHOBJICHU ST HAJIOTOB.

Bcsikuii HaJor OJKeH YCTaHABIIMBATLCS B COOTBETCTBUH C 3a-
KoHOM. BooOinie, Ha 3anaje Ha MPOTSHKEHUU BEKOB 3HAUUTEIIb-
Hasl 4acTh MOJMTUYECKUX JBUKEHUN OCHOBBIBAJIACh HA CTPEM-
JIEHUW OTPAaHUYMTh TIPOU3BOJ BJIACTH B YCTAHOBJICHUU HAJIOTOB.
Bo3HuMKHOBeHMe TapiaMeHTCKOU ¢hopMbl TipaBieHus: B bpura-
HWU BO MHOTOM OOBSICHSIETCSI CTPEMJICHUEM OIPaHUYUTh (pric-

2l Guide To Understanding Common Law. http://center4debtmanagement.com/
LegalArticles/Common-Law.shtml



KaJIbHbIe BO3MOKHOCTH MoHapxa. B X VII B. Ob110 ipr3HAHO, YTO
UCKJTIOUUTETbHOE MTPABO 3aKOHO/IATETbHON WHUITMATUBHI B OTHO-
HIeHUH (DUCKAJIbHBIX 3aKOHOB MPUHAJUICKUT TayiaTe OONIMH —
n30upaeMoil HrxkHel nanare??. BoitHa 3a He3aBucumocTh CIIIA
Havyaslach Kak MpOTeCT MPOTUB YCTaHOBJIeHUs bpuTtanueii Hao-
TOB ]IS aMePUKAHCKUX KOJIOHUH Oe3 coriacusi ux u30upaemMbIx
3aKOHOJATENILHBIX coOpanuil. C pacripocTpaHeHHEM JAeMOK PaTH-
4yeckoit (popMbl TTpaBiieHus (PUCKaTbHbIE TTOJIHOMOYMSI COCPEIO-
TOYUJIMCh B PyKax 3aKOHOMATEILHOM BJIaCcTH .

B Coenunennom KoponescTe, HeCMOTpPs HA OTCYTCTBHE -
CaHOW KOHCTUTYIIMM, B HAJIOTOBOM TIpaBe TaKXke COOJIOIAeTCs
npuHImn 3akoHHocTH. CornacHo Benukoil xapTum BOJIbHOCTEM
1215 1. «HeT HaNoroooJaoKeHUs1 Oe3 MpeacTaBUTeIbCTBa» (NO
taxation without representation). lanee, B [letuiuu o npasax
1628 r. «JIyXOBHbIE M CBETCKHE JIOPIBI U OOIIUHBI» IPOCUIIN
KOpOJIsl, «4TOOBI BIPE/Ib HUKTO He ObUT MPUHYXJAEM IIaTHTh
WIY 1aBaTh YTO-JIMOO B BUJIE /1apa, CCY/bl, IPUHOIIECHUSI, HAJIO-
ra Wi Kakoro-Jimdo UHOro mogoOHoro coopa 6e3 o0Iero cora-
cust, JaHHOro akToM IapmaMeHTa», U «KOposieM ObLT aH B TOJI-
HOM COOpaHMU MapjiaMeHTa» MOJIOKUTEIbHBIN OTBET 24,

2 Nnst nuKBHpaLmM MPeporaTB KOPOJsl yCTaHABIMBATh HAJIOTW HAaMOOJIbIIee 3Ha-
yeHue umenu Iletunus o npaBax 1628 r. u npusHanue bus o npasax B 1689 1.

2 Tax Law Design and Drafting (volume 1; International Monetary Fund: 1996;
Victor Thuronyi, ed.). Chapter 2, Legal Framework for Taxation (Frans Vanistendael),
p- 2.

2 Tax Law Design and Drafting (volume 1; Victor Thuronyi, ed.; Ch. 2,
Legal Framework for Taxation), International Monetary Fund, 1996, p. 4. http://



B GonbiMHCTBE CTpaH NMpUMEHEHHe HAJIOroBOTO 3aKOHOJIA-
TEeJIbCTBA OTHOCUTCS K KOMIIETCHIIMU UCTIOTHUTEILHON BJIACTH,
¥ TIOTOMY B TIEPBYIO Ouepeb OHA K& 3aHUMAETCsI er0 TOJIKOBa-
HUEM U U3[1aeT UHCTPYKIIUHU, IIOCTAHOBJICHUS, IUPKYJISPHI U 00-
e npaBuia. Pazymeercs, nuzgaBaemble UCMIOTHUTEIBHON Biia-
CTBIO aKThI JIOJKHBI COOTBETCTBOBATh 3aKOHOAATENbCTBY. [Ipo-
BEPKOI COOTBETCTBUS BEIOMCTBEHHBIX aKTOB 3aKOHOIATETLCTBY
3aHUMAIOTCS1 HE3aBUCUMbIE CY[IbI >,

Haoroo6moxeHne — o0s1acTh, B KOTOPOH OrPOMHBINA 00BEM
3aKOHOJATENIbHBIX M BEJJOMCTBEHHBIX aKTOB TMPUHSAT B CTpPaHAX
KaK pOMaHO-TePMAHCKOro, Tak U oOiero npasa. [Ipuuem Haw-
6osiee MoAPOOHbIE U TIIATETbHO MTPOPAOOTaHHbIE 3AaKOHOAATE b~
HbIE TIOJIOKEHUSI TIPUHSATH UIMEHHO B CTpaHax OOINEero mpasa —
CIIA, Kanane, ABcrpammn®.

WHTEpecHO OTMETUTh, YTO B CBOE BpEMs B CTpaHax oOIlie-
ro MpaBa UMEHHO HAJIOTOBOE 3aKOHOMATENLCTBO MOIJIO TOJKO-
BaThCs Cylamu OYKBJIBHO M Y3KO, W, HalpuMmep, OIWH OpH-
TAHCKUU CYIbsl BBICKA3acs Tak: «B 3akoHe, KOTOpBIM YcTa-
HABJIMBAET HAJIOT, CJIe/lyeT MPOCTO CMOTPETh Ha TO, YTO TIpsi-

www.imf.org/external/pubs/nft/1998/tlaw/eng/ch2.pdf; Tlernumsa o mpase 1628 r.
(BeiBepeHO 10 U31aHMI0: 3aKOHOAATEILCTBO AHITIMICKOU peBostonuu 1640-1660 rr./
nep. @. ®. Ko komkuna; orB. pen. E. A. Kocmunckuit. M.-J1.: M3n-8o AH CCCP,
1946. http://www. hist.msu.ru/ER/Etext/petition.htm

25 Tax Law Design and Drafting, pJI9.

26 Tax Law Design and Drafting (volume 1; International Monetary Fund: 1996;
Victor Thuronyi, ed.). Chapter 2, Legal Framework for Taxation (Frans Vanistendael),
p- 20. http://www.imf.org/external/pubs/nft/1998/ tlaw/eng/ch2.pdf



MO TOBOpHTCS. 3/IeCh HET MecTa ISl TIOMCKa KaKoro-JimOo Ha-
Mepenus. K Hajory HempuMeHMMO MpaBo CpaBeAauBocTU. B
OTHOIIIEHUM HAJIOTa HE CYIIECTBYeT KaKWUX-JTMOO JOMYIIECHWH.
Heuero nHTepnpeTrpoBaTh, HUUETO HE MOXKET MOIPa3yMeBaTh-
cs1. MOXHO Juiih OECPUCTPACTHO CMOTPETh Ha UCTIONb3YeMble
opmymupoBku». (Cape Brandy Syndicate v. Inland Revenue
Commisioners (1921))?.

KoHneuHo, k HacTosiieMy BpeMeHH MOAXO[ CYJOB K TOJIKOBa-
HUIO HAJIOTOBOTO 3aKOHOJATENhCTBA B BenmnkoOputanuu u psijie
ee OBIBIIIMX KOJIOHUH CYIIECTBEHHO U3MEHHJICS, YTO MOKHO 00b-
SICHUTh POCTOM MacCIITabOB yXoJa OT HAJIOTOOOJIOKEHHSI.

Kpome Toro, kakrimu Obl y3KMMU HU ObUTH B CBOE BPeMsI BO3-
MOXHOCTH CYJIOB B YacTW TOJIKOBAaHMSI HAJIOrOBOTO 3aKOHOMA-
TEJIbCTBA, ITO HE O3HAYAJIO OTCYTCTBUS CYIeOHOTO MPaBOTBOP-
YecTBa 10 MPUHIUITAATIBHBIM BOIIPOCAM, He YpEryJIMpPOBaHHBIM
3aKOHOJATENIbHO. [IpuMepoM MOXKET CIIyKUTh ONpeaeSieHue pe-
3MJICHTCTBA KOMITAHUH JIJIS 1ieJiel HaJIoroo0I0KeHus (BOIPOC,
AKTYaJIbHOCTh KOTOPOTO C TeYEHUEM BPEMEHHU PacTeT, TeM 00-
Jiee YTO MAHMITYJIMPOBAHKME PE3UJCHTCTBOM OISITh-TaKU CTAJIO
pacnpocTpaHeHHBIM CIIOCOOOM yXOJa OT HaJlorooosnoxenus ). B
YaCTHOCTH, B BeMKOOpUTaHNM B OTCYTCTBHE 3aKOHOIATETHHO-
O pelIeHHs STOrO BOMpoca cyaedHas MpakThKa OoJiee cTa JieT
Ha3aj Hayajia KMCIOJIb30BaTh KPUTEPUN MeCTa OCYIIECTBICHUS

2 Iur. no: Tax Law Design and Drafting (volume 1; International Monetary
Fund: 1996; Victor Thuronyi, ed.). Chapter 2, Legal Framework for Taxation (Frans
Vanistendael). P. 25.



«LIEHTPAJILHOTO YIpaBJIeHUs1 U KOHTposisi» (central management
and control)®. DTOT MOAXO K OMpeNeSeHUI0 PE3NICHTCTBA HC-
TIOJIL3YeTCS] M B HACTOsAIIee BpeMsl, TIOCKOJIbKY MHOE He TIpe[y-
cMoTpeHO 3akoHOM?. TlomoOHast cutyarusi CJIOKIIach B psijie
OBIBIIMX OPUTAHCKUX KOJIOHUH.

Boooriie, B 60phOe ¢ yX0I0M OT HAJIOTOOOJOKEHUS CYIbl B
TeX CTpaHax OOIIero ¥ pOMaHO-T€PMaHCKOTO IPaBa, T/ie 3Ta Mpo-
Oema GoJiee akTyaslbHa, CTAJIM UIPaTh CYIIECTBEHHYIO POJIb, U
Kak pa3 371eCh MOXKHO HaOJTI0/IaTh OrPOMHOE KOJIMYECTBO BEChbMa
Pa3HOOOPA3HBIX MpeleAeHTOB B HaimoroBoM mpase. Cyabl pas-
JIMYHBIX IOPUCAMKIIMHI 3aHSITHI HE TOJBKO MPUMEHEHHEM OOIIHX
¥ CIIEIMATbHBIX HOPM 3aKOHA, HATPABJICHHBIX MPOTHB YX0OIa OT
HAJIOro00JI0KeHH ", TIpY HAJIMYMU TAKOBBIX, HO M BBIPAOOTKOMN

28 De Beers Consolidated Mines, Ltd v Howe (Surveyor of Taxes) (1906).

29C 1988 r. 3aKoH MpeycMaTpUBaeT, YTO KOMITAHUS, yIpeskaeHHass B Benukoopu-
TaHWH, TIPU3HACTCS 10 OOIIeMY MPABUITy pe3uieHTOM BenukoOputanuu [uis neneit
HAJIOrOO0JIOKEHHSL.

39 Bo muormx CTpaHax HAJIOTOBOE 3aKOHONATETLCTBO JIISI BHYTPUTOCYJaPCTBEHHBIX
OIepaINii COIEPKUT CIIEIYIONIHE CIICIHATBHbIE TOJIOKEeHH, HAllpaBJIeHHbIe Ha GOPb-
Oy C yXOOOM OT HaJIOrOOOJIOKEHUS:'— OrPAaHUYCHHs Ha BBIUECT U3 HAJOrOBOM Oasbl
CYMM KOMAaHIMPOBOYHBIX U MPEICTABUTEICKIX PACXOIOB;— IPABUIIA HAJIOrOOOIOKe-
HHsI HAKOIUICHHBIX (B OTJIMYHE OT (DAKTUYECKU BHIIUIAYEHHBIX) MPOIIEHTOB;— MPABHU-
Jla 0 HOPMaJIbHBIX KOMMEPUYECKHX YCIoBUsX (arm’s-length) muist caenok mexy B3au-
MO3aBHCHMBIMH HAJIOTOILIATEBIIMKAMU MJTA MEXIy OOSI3aHHBIMU YTUIAYMBATh HAJIOT
¥ OCBOOOXKICHHBIMH OT €r0 YIUIaThl;— NPaBUiIa, MPEISATCTRYIOIINE OTACICHHIO IUBH-
nenyios (dividend stripping);— orpaHn4eHrs Ha MEPEHOC YMEHBIIAIIMX HAJOTOBYIO
6a3y yOBITKOB OT OJHOIO HAJIOTOILIATENBIIMKA K IPYTOMY;— OTPAHMYEHHUST HA BBIYET
W3 HAJIOTOBOY 6a3bl YOBITKOB TOBAPHITIAMH U AKITHOHEPAMH KOMITAHUH, Ha KOTOphIE He
PacIpocTpaHseTcss peXkUM HATOr00OJIOKEHHS JoXoz1a. B MexIyHapoTHOM KOHTEKCTe



Y TIPUMEHEHNEM COOCTBEHHBIX TIOIXOJIOB K OIPEJIEIEHUIO TOTO,
9TO SIBJISICTCSI YXOJOM OT HAJIOTOOOJIOKEHHs, KaK B OTCYTCTBHE,
TaK Y MPU HATMYMM HOPM 3aKOHA, HAIlPaBJIeHHBIX Ha OOphOy ¢
TUM siBJieHHeM. Kak rmpoBecTH rpaHuily Mex 1y JOIyCTUMOM Ha-
JIOTOBOW ONTUMMU3ALIMEN U TIOJIEKAIIKM [TPECEUEHUIO YXOJOM OT
HasiorooOnoxenusi? U e mpu 3TOM JI0JKHA TPOXOUTH TPaHM-
1a Mex 1y cchepamMu KOMITETEHITUH 3aKOHO/IATETIbHOM U Cy/ieOHOM
Biactu? [logxoabl CyJ0B pa3HBIX CTpaH K PEIIEHUIO 3TUX BOIPO-
COB MOT'YT CYIIECTBEHHO Pa3INIaThCl.

OOBIYHBIMH SIBIISIOTCS CIISAYIOIIIE MONOKEHHUS:— TPABUJIA O HOPMAJIBHBIX KOMMep4Ye-
CKMX YCJIOBHUSIX JIJIS1 MEXK/IyHAPOIHBIX OIEePAInii;— TPABUIIA O HEIOCTATOYHOM KauTa-
JIM3aIWN;— IPABUJIA, TIPETIATCTBYIONIHE TIEPEMEIISHHUIO 32 IPAHUITY IPUHOCSIINX ITPHU-
OBbLTb aKTHBOB O€3 YITIAThl HAJIOTa;— MPaBUa O KOHTPOJIMPYEMbIX HTHOCTPAHHBIX KOM-
MaHUsIX;— PaBUJIa, OrPAaHNYHMBAIOIINE PE3YNIBTATH (PUMUYECKON SMUrPALIX HAJIOTO-
IUIATEJBIINKOB;— PaBUJIa, OTPAHIMYKBAIOIINE HAJIOTOBbIE BBITOIbI ISl JOXOIA, MOy~
YaeMOro B HAJIOTOBBIX YOEKHIIAX;— IPABIIIA, O'PAHUYUBAIOIIKE BHIYET 13 HAIIOTOBOM
6a3bl pacXxofIoB U YOBITKOB B INTA0-KBAPTHUPE KOPIMOPAIMH WM (DUITHAIaX HHOCTPaH-
Hbix Komnanuil. (Tax Law Design and Drafting, p. 40).



1.2. ToxkTpuHa stare
decisis B 00111eM npase

Ntak, B COBpEMEHHBIX IMPABOBBIX CHUCTEMAaX, Jake OTHOCH-
HIUXCS K POMaHO-Te€pMaHCKOM ITPaBOBOM ceMbe, CyeOHOM Mpak-
TUKE MPUHAUIEKUT MO KpalHEl Mepe BCIoMoraresbHasi poJib
B OIpeJIeJIEHNH cofiepkaHus rpaBa. DakTUUECKU 3Ta Pojib MO-
KeT ObITh M OoJiee CYIIECTBEHHOW, B YAaCTHOCTH KOTJa pedb
UAET O MPAKTUKE BBICIIMX CYJOB WJIM Yepele MOCIeA0BATEb-
HbIX (COIVIACYIOLIMXCA APYT C JPYroM) CyAeOHbIX PELICHUH MO
omHOMYy Borpocy (jurisprudence constante)®'. OTHOCHTENBHO
Jjurisprudence constante B MHEHUM OIHOTO u3 cyaer (Weimer)
BepxoBHoro cyna mrara Jlymsuana (CIIIA) roBoputcs: «Xo-
Ts1 Jlyn3uaHa HHMKOIJIa He MPUHUMAJa JTOKTPUHY OOIIEro rpa-
Ba stare decisis, OHa ciejoBajia JOKTPUHE IPakAAHCKOTO MpaBa
Jjurisprudence constante. ' TaBHOe pazimumne MexXy stare decisis u
Jjurisprudence constante 3aKJII04aeTCs B TOM, 4TO JJ1s1 stare decisis
JOCTATOYHOE OCHOBAaHUE CO3/[AET €JUHMYHOE JAEJIO, TOrja Kak
OCHOBY AJisl jurisprudence constante popMHUpYeT NOCIIEA0BATEb-
HOCTb PEIICHHBIX JIEJI, COMIACYIOIIUXCS IPYT ¢ Apyrom». OIHAKO
MPUHIIMITHAIBHAS OCOOEHHOCTh OOIIEro MpaBa 3aKJiovyaeTcs B
TOM, UYTO pelIeHUs IO PACCMOTPEHHBIM paHee JiejlaM U apryMeH-

31 Willis-Knighton Medial Center v. Caddo-Shreveport Sales and Use Tax
Commission, 903 So.2d 1071, at n.17 (La. 2005). (Opinion no. 2004-C-0473) http://
www lasc.org/opinions/2005/04c0473.opn.pdf).



Talldsl STUX PElIeHUI He MPOCTO MPUHUMAIOTCS BO BHUMAaHUE
WIN CITyXKaT JUIsi PyKOBOJACTBA, HO SIBJISIIOTCSI TIO 0OIIeMy mpa-
BUILY 00513aMeNbHbIMU JJ151 PEIIeHH S MOCIEAYOIIMX JIe/1. DTOMY
NIPUHIIUITY, U3BECTHOMY Kak stare decisis, ynenum ocodoe BHU-
MaHue.

Kak yTBepxaaioT npeacTaBuTeN Iy Mo3UTHBU3MA B IpaBe, 00s1-
3aTesibHasl CUJla MPABOBBIX HOPM OOBSICHSIETCS TEM, UTO MX CO-
OmoneHre 00ecreYnBaeTcsi BOZMOKHOCTBIO TPUMEHEHUsI CaHK-
1A CO CTOPOHBI HEKOTOPOTO BJIACTHOrO McTOouHWKA. X. Kenb-
3€H B IPOLIECCE PA3BUTH S CBOEU TaK Ha3bIBAEMOU YHCTOM TEOPUU
IIpaBa HEOJHOKPATHO MOAYEPKUBAJI, YTO B OTVINYME OT MOPAJIH,
KOTOPasi JIMIIb JOITYCKAET MOBE/IEHUE, COOTBETCTBYIOIIIEE €€ HOP-
MaMm, U OCYXkJaeT MOBeJeHNe, He COOTBETCTBYIOILIEE UM, TIPABO
NIPEJICTaBIISIET COOOH MPUHYIUTEIBHBIN MOPSIOK, KOTOPBIH CTpe-
MUTCS YCTaHABJIMBATh CAHKIIMU 32 [IOBE/ICHUE, IPOTUBOpEYallee
€ro HopMam*2,

C 9Toil TOUKM 3peHUs MPENEeJeHT TPYIHO MPU3HATh UCTOY-
HUKOM IIpaBa, MOCKOJNBKY OOSI3aHHOCTH CyAEH CleoBaTh eMy
He MOJKpeIUieHa KaKUMU-TO00 caHKImsIMU. Bornee Toro, Takue
CaHKIMM J1aKe TEOPETUYECKU HENb3s1 YCTAHOBUTh, MOCKOJBbKY
BOIPOC O HEOOXOAMMOCTH NMPUMEHEHHUsI TIpelie/IeHTa B Jiesie Ya-
CTO HE UMeeT OOBEKTUBHOTO PEIIeHHs. DTO CBS3aHO C OTMEYEH-
HBIMU BBIIIE CJIOKHOCTSIMHU ONPEAEJICHUS YCJIOBUM U NPENIEIOB
JEUCTBUSL HOPMBI, U3JIOKEHHOW B NPELEIEHTHOM PpEIIeHUH, U

32 Duxbury, Neil, The Authority of Precedent: Two Problems, p. 13. http:/
www.mcgill.ca/files/legal-theory-workshop/Neil-Duxbury-McGill-paper.pdfs



YCTAQHOBJICHUS CTETICHU CXOJICTBA U OTJIMYMS 3HAUUMBIX 00CTO-
SITENTLCTB Pa3HBIX [ [109TOMY [T KJIaCCUYeCcKOro opuande-
CKOT'O TO3UTHBUCTA Ujiesl CBSA3BIBAHUS Ipelie/IecHTaMH TeX, KTO
OyZieT BBIHOCUTBH pellieHust B OyaylleM, Bpa3yMUTENIbHA JIUIIb
NIPY HAJIMYMK OTOBOPEHHOM CAHKIIMHU, KOTOpasl JOJIKHA TPHMe-
HATBHCS K BRIHOCAIIAM PEIIeHUS JIUIaM, PeHeOPEralonium rmpe-
HeJeHTaMu. B OTCYTCTBHE TaKOM CAHKIIMM OCTAeTCsl HETIOHST-
HBIM, KaK MOYHO TOBOPHTH, UTO OJIHO PEIlIeHUE YIOIHOMOYMBA-
€T MPUHSATH JIpyroe>.

Kak oObscusier H. lakcOepu, «...uaest 0OsI3aTeIbHON CHITBI
HE OUYEeHb XOPOINO CIYXKHUT ISl TIOHUMAaHUsI CyAeOHOTO Tperie-
aeHTa. Yto Ob HU TOBOPUIIOCH 00 00513aTeIbHOCTH TPEIIE/ICHTOB,
HeJIb3s1 YITyCKaTh U3 BUIY, YTO MPEIEACHTHI, B OTIMYKE OT 3aKO-
HOJIATEJTbHBIX aKTOB, HE CBS3BIBAIOT Cy[el KAaTeropuvHO U Oec-
KOMITPOMUCCHO, YTO TIpEreIeHTh 00NaaloT He I0pUINYECKOM
CHUJION B COOCTBEHHOM CMBICIIE, & aBTOPUTETOM (Y KOTOPOTO MO-
ryT OBITH cTerieHn). Eciii HaM U cilydyaeTcst ’HOT/Ia He 3aMETHTh
9TOrO (paKTa, TO OTBETCTBEHHOCTh MOKET B 3HAUUTEJIHHOM CTeTe-
HU JIS)KaTh Ha aBTOPaxX HAyYHBIX TPYIOB; B KOHIIE KOHIIOB OOJIb-
IIMHCTBO M3 HAC M3yYaJld HAIlle MpaBo |[...] Mo KHUTraMm, B KO-
TOPBIX PEIIeHHUs], TPUOOPETIINE CUITY TIperie/IeHTa, peACTaBIie-
HBI B BUJIe KOHCTIEKTUBHBIX HOPMOTIOIOOHBIX YTBEPXKICHUM. | ... |
[Nonnmanue aBTOpuTeTa CYaeOHOrO Tperie/ieHTa 3aKIi0JaeTcs B
NIOHMMaHUU HEe TOTO, TIOYEMY CYJ CBsI3aH Mpere/IeHTOM, a TOro,
TIOYEMY OH JIOJKEH CUMTaTh ceOs1 CBA3aHHBIM. [Iperie/ieHT rmioxo

33 Duxbury, op. cit., p. 3.



coyeTaeTcsi C OHATUEM 00s13aTeIbHOM crUThl. [IpaBuiibHee roBo-
pUTh 00 aBTOpUTETE TMTPEle/ICHTa — ABTOPUTETE, KOTOPBIN IMPOUC-
XOIUT W3 MOPAJIbHBIX U COIMAJIBHBIX HOPM M MPU3HAHUS Cy/a-
MU pELIeHUH ApPYT Apyra B MOPSAJKE B3AMMHOTO yBaKEHUs, U3
Ka4yecTBa MpeLeAeHTa KaK OCHOBaHUS 17151 AEWUCTBUS, U3 TIPEeM-
CTBEHHOCTH CYJIcOHOU MPAKTUKU, U3 CAMOKOHTPOJISI ¥ 3200THI O
COOCTBEHHOM peryTarmm»>*.

K ckazannomy H. [lakcOepn MOKHO 10OaBUTH, YTO B 3aBUCHU-
MOCTH OT CYIIIECTBYIOIIETO B CTpaHe Cy/lIeOHOro yCTPOMCTBA pe-
My TaIysi Cy/IbH B TPO(ECCHOHATIBHOM COOOIIECTBE MOXKET UMETh
HE TOJIbKO MOpaJIbHOE, HO M BIIOJIHE MPAKTHUUYECKOE 3HAYEHMUE.
Bo mHorux crpanax (B Tom uuciie u B Poccun) npodeccronasb-
HbIe COOOIIECTBA CY/IeH MPSIMO WJTH KOCBEHHO YYacTBYIOT B (hop-
MHUPOBAHUU CYAEWUCKOrO KOpIYyca, BBIABUTAIOT KaHIUAATYPbI HA
BBICIIIHE MTOCTHI B Cy/I€OHOI MepapXuu, MHOTAA 1ake UMEIOT Ipa-
BO OTCTpaHATh CyAey OT JOIKHOCTU. Hanpumep, B cooTBETCTBUM
co ct. 12.1 3akoHa «O craryce cyneit B Poccuiickoir ®enepa-
mun» oT 26.06.1992 Ne 3132-1 3a HapylueHue Koekca Cyaeu-
CKOW 3THKHM, YTBEPXKIAEMOro BcepoCCHUCKUM ChE3I0M CyOew,
KBIM(PUKAMOHHAS KOJIJIETUS CYIEN MOXET JOCPOYHO IIPEKpa-
TUTh TIOJTHOMOUMs Cylbu. Pazymeercs, naxke B TeX cTpaHax 00-
IIero npasa, rae mpogeCCHOHAIbHBIE COOOIECTBA CylIel Haje-
JIEHbl aHAJIOTUYHBIMUA TIOJTHOMOYMSIMU, YTPO3Y OTCTPaHEHUsI OT
JOJKHOCTU HeJIb3sl pacCMaTpyBaTh B KAYECTBE CAaHKIIMU 32 Ha-
pyllieHre CyeOHOro mpeleneHTa, KakuM Obl aBTOPUTETHBIM OH

34 Duxbury, op. cit., pp. 30-31 (footnotes omitted).



HU ObL1. Takas yrpo3a MOXET peai30BaThCsl TOJIBKO B UCKITIO-
YHUTENTBHBIX CITy4Yasix, MPU IPyOOM U CHCTeMaTUIeCKOM HapyIie-
HUM PO ECCUOHATTBHOM STHKH (K KOTOPOMY MOXHO OTHECTH U
yIOPHOE UTHOPUPOBAHUE OOLIETIPUHATHIX TperieieHToB). OiHa-
KO OBLITO ObI HENTPABUJILHO Y CBOJUTH 00S13aTEJILHOCTD IPETieICH-
TOB UCKJIIOUMTEIFHO K UX MOPAJILHOMY BJIMSHUIO, YIyCKas U3
BUJIy Te BO3MOXHOCTH JIaBJICHH S, KOTOPbIE UMEET B CBOEM pac-
TIOPSIKEHUU CYJIEUCKOE COOOIIECTBO, YTOOBI 3aCTaBUTh HUXKECTO-
S CY/Ibl YBaKaTh MHEHHUE BBIIIECTOSIINX Pajd 0OecrieueHH s
€IMHCTBA CyneOHON MpakTUKU. TakuM 0Opa3oMm, rOBOPHUTH 00
00s13aTeIbHON CUJIe TIPEle/ICHTa — TO €CTh paHee MPUHSTOTO pe-
IIEHUS TI0 aHAJIOTUIHOMY JIEJTy — B IIPUHITUIIE MOXHO C U3BECT-
HOM JI0JIE YCJIOBHOCTH.

TeM He MeHee B padOTax IOPUCTOB-TEOPETUKOB M3 CTPaH 00-
IIEro MpaBa YacTo BCTpevyaeTcs JieieHUe MPelie/ICHTOB Ha BUJIbI
I10 CTENEHU UX 00A3aTEILHOCTH.

OOMM NpaBUIOM JJIsi CTpaH, Ie MPU3HAETCS JOKTPHUHA
stare decisis, IBNISIETCS TO, YTO HUKECTOSIINE CYJIbI CTPOTO CBSI3a-
HBI pellieHUsIMU BbIliecTosux. Harprmep, peepalibHbie Cyjibl
B CIIIA cBsi3aHbl penieHusIMH (peiepalibHOTO areIIMOHHOTO
Cylla CBOEro OKpyra, a ANEJUISLIMOHHBINA cyl AHIIMUA U Y3Jbca
CBSI3aH peIeHUsIMU TayaThl JIopnoB . Hukectosmmii cy cBs-

35 Ilo 2009 r. nanara JIOpIoB obnanana (GpyHKIMSAMU Cy[a MOCNeJHEH NHCTAHIK.
IIpu 3TOM cyaeGHbIe (PyHKIMHU (haKTHIESCKU BBITOIHSIMCH HECKOJIBKUMU JIOPAAMHU-CY-
gbsmu (Law Lords). B 2009 r. cyne6Hble (pyHKIME Manatsl JJOPAOB Mepenn K Bep-
xoBHOMY cyny CoemmuenHoro Koponescrsa. Ilogpobree cMm., Hapumep: House of
Lords http://en.wikipedia. org/wiki/House of lords; Judicial functions of the House of



3aH CMpoezo TIOTOMY, YTO He 00J1aJaeT MOJIHOMOYMSIMHU OTKa3aTh-
Cs1 IPY PelIeHuH  Jieia CJIeJJOBaTh PEIICHUIO BHIIECTOSIIETO Cy-
Ja TI0 aHAJIOTUYHOMY JIeJTy, BBIHECS TIPUHIMITUAIBHO OTIMYHOE
peliieHre. BOMBIIMHCTBO aneIAIMOHHBIX CYIOB CBS3aHbI COO-
CTBEHHBIMH paHee BHIHECEHHBIMM PEIIeHUsIMH, XOTs, KaK Ipa-
BUJIO, YIIOJTHOMOUEHBI TIPU OTPEIeSICHHBIX 0OCTOSATEILCTBAX HE
cienoBaTh uM. [lepedHu 0OCTOSITENILCTB, TPU KOTOPBIX CY/T BITpa-
BE OTKAa3aThCs CJIEAOBaTh OJHOMY M3 COOCTBEHHBIX paHEe BbI-
HECEHHBIX pellleHni, BecbMa pa3HooOpa3Hbl. Kak MuHnMym cyn
JOJDKEH paccCMaTpHBaTh 3TO pellleHre KaK BHIHECEHHOE Herpa-
BUJIbHO, HO OOBIYHO HEOOXOAMMO HeuTO OoJiblliee, HApumep,
YTOOBI 3TO pellieHre OBLIO «SIBHO» HEBEpHBIM. Takxke oOlIum
JUTSl pa3HBIX IOPUCAVKIMIA SIBJISIETCS] TO, YTO CY/bl HE CBSI3aHBI
pelIeHusIMUA HYKEeCTOSIIIAX CYJIOB °,

Cyn MOXeT BBIHECTU MPHUHIIMITUAIBHO OTIIMYHOE pEIlieHHE,
OTKAa3aBIIIKCh CJIEI0BATh O0JIee PAaHHEMY PEIISHHIO 1O aHAJIOTHY-
HOMY Jieny (overrule), eciM OHO BBIHECEHO TUM e (HO HUKaK
HE BBIINIECTOSIIIIAM) CYIOM, €CJIH COUTET, YTO ITO OoJiee paHHee
peleHre 0Ka3ajaoCh HACTOIBLKO OIMOOUHBIM WJTH HEPA3yMHBIM,
YTO HE MOXET MPUMEHSITbCA B TEKYIIMA MOMEHT WU B Oymy-
mieMm. Hanpumep, Bepxoublii cyg CIIIA MHOTOKpaTHO OTKa3bl-
BaJICA CJIEIOBaTh COOCTBEHHBIM PaHEe BBIHECEHHBIM PEIICHUSIM.
Bo MHOrux ciyyasix pe3kasi CMeHa Mmo3uiuu BepxoBHoro cynia
MIPOUCXO/NJIA B 001aCTH KOHCTUTYIIMOHHOTO TTPaBa, IJie MPocTas

Lords http:// en.wikipedia.org/wiki/Judicial _functions_of_the_House_of_Lords
3% Lamond, op. cit.



3aKOHOJATENIbHASI KOPPEKTUPOBKA OMIMOOYHOTO CYJeOHOrO TOM-
KOBaHMS1 KOHCTUTYIIUY HEBO3MOXXHA U €TMHCTBEHHOW aJIbTepHa-
TUBOM OCTAE€TCsl YPE3BbIUAMHO ME/JIEHHBIM, CIIOKHBIA U 3aTpat-
HBIM TPOLIECC BHECEHUs MOMPABOK B KOHCTUTYIMIO. [TosiHOMO-
Yyusl CydOB MPUHUMATh PEIIeHUs, UIYyILUe Bpa3pe3 C MPUHSTHI-
MU paHee, paclpOCTPAHSIOTCS TakkKe Ha 00JIaCTH OCHOBAHHOTO
Ha CTaTyTaX M YMCTO CYJEMCKOro (CO3IaHHOTO CYIbSIMM) ITpaBa
— obnacTu, rje BHeceHe TpeOyeMbIX M3MEHEeHUI paBHBIM 00pa-
30M MOKET OOeCIIeUMTh M aKT 3aKOHOJATeNbHON BiaacTh. [axe
B CoepnrHeHHOM KoposieBCTBe, Il OTCYTCTBYET KOHCTUTYLIUS B
(pbopme KOHKpPETHOTO aKkTa MEepPBOCTENEHHON 3HAYMMOCTHU U TJie
TPAJUIIMOHHO CJIEAYIOT 3HAUMTESBHO O0Jiee CTPOro JOKTPUHE
stare decisis, yem B CIIIA, nanara jopnoB B KayecTse cyaa IMo-
CclieTHel MHCTAHITUY WHOT/IA OTCTYTIAJA OT MpereIeHTOB .

OTHOCHUTEIBHO MPAKTUKU TaaThl JIOPIOB KaK Cy/aa Mocies-
HEell MHCTaHIMU yTouHuM crenyiomiee. B cepenqune XIX B. ma-
Jlata JIOpoB BeIpa®oTaja MpakTUKy, B COOTBETCTBUU C KOTOPOM
CBsI3bIBJIA ce0s1 COOCTBEHHBIMH PEIIEHUSIMU. JTa CBA3AHHOCTb
Obuta monaTBepxkeHa B aene London Tramways Co v London
County Council (1898): pelieHus1 BHICIIMX aNEJUISLMOHHBIX CY-
JIOB JIOJDKHBI OBITh OKOHYATEJIbHBIMK B OOIIECTBEHHBIX MHTEPE-
cax, 4ToObl 00ecneYrnBaTh MPABOBYIO OMPENeIeHHOCTh U OKOH-
YyaHue cyieOHoro criopa3®,

37 Encyclopaedia Britannica Online, s. v. «court».

3% Doctrine of Precedent — Law Making Potential http://www.lawteacher. net/
english-legal-system/lecture-notes/ judicial-precedent-2.php



Opnako B 1966 r. nopa-kKaHijiep caenai TOpKEeCTBEHHOe 3a-
spienne (Practice Statement), paccMaTpriBaeMoe Kak CyJeOHbIH
MpeLIe/IeHT, U3 KOTOPOro CJeAyeT, YTO Majara JOPAOB YIOJIHO-
MoumJia ce0si OTCTynaTh OT TOr0 MPaBUa B MHTEpecax MpaBo-
Cynusl.

«Mx CBemioctu paccMaTpUBaIOT MCMOJIL30BAHUE Mpele/ieH-
Ta Kak HEOOXOIMMOE OCHOBAHUE JIJIsl OTIPE/IeIEHUsI COAePKaHMS
npaBa (what is the law) 1 ero npuMeHeHus K OTAEIbHBIM ClTyda-
M. OHO oOecrieurBaeT Mo KpaHel Mepe HEeKOTOPYIO CTeTieHb
OIpEIeIEHHOCTH, Ha KOTOPYIO JIIAW MOTYT MOJIAraTbCsl Mpy Be-
JICHUY CBOUX [IeJI, a TAK:Ke OCHOBY JIJIsl YIIOPSIIOUEHHOTO Pa3BU-
THS1 IPABOBBIX HOPM.

Nx Ceemioctu TeEM HE MEHEE MTPU3HAIOT, YTO CIIMIIKOM KECT-
Kasi IPUBEP:KEHHOCTh MPELEIEHTY MOXET MPUBOJUTH K HECIpa-
BEJIMBOCTY B TOM WM WHOM KOHKPETHOM [iefie, a TaKxke
HEOIIpaBIaHHO OTrpaHMYMBaTh HaJJIekKallleeé pa3BUTHE IpaBa.
[losToMy OHU MpeAJIaraioT U3MEHUTh CBOIO HBIHEUTHIO MTPAKTH-
Ky Y, paCCMaTpHUBAsi MPEKHKE PEIISHHS STOU MajaThl KaK Mo 00-
IeMy MpaBUTy 0Osi3aTesIbHBIe, OTCTYNAaTh OT MPEXHEro pere-
HUs1, KOIZIa 9TO NPEACTABIISIETCS TPABUIIbHBIM.
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