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AHHOTaAIUSA

Hacrosiimast kaura npencrapisieT codoil coOpaHre TiepeBedeHHbIX
C TIOJILCKOTO $I3bIKA TPYAOB MO TI'PakJaHCKOMY MPOIeCCY W TIpaBy
BU/IHOTO POCCHIICKOTO M TIONbCKOTO TIpaBoBeda — Tpodeccopa
E. B. BacwkoBckoro (1866—1942). BkiioueHHble B Hee paOOTHI
MyOJIMKYIOTCS Ha PYCCKOM SI3bIKE BIIEpBHIE.

Nmsa E. B. BacbkOBCKOro XOpOIIO W3BECTHO POCCHICKUM
MPaBOBEAM, €T0 TPYIIBI CTATIM KJIACCUKOUN POCCUICKON IIUBUIACTUKH.
PaGoThl TMOJNLCKOTO TMeprofa ero HAyYHOH Kaphepbl OCTAITCA
aKTyaJbHBIMH W Ha COBPEMEHHOM 3Tarle pPa3BUTHSA IIpaBa, OHU
MOTYT OBITh WCTIOJBb30BAHBI COBPEMEHHBIMU YUYEHBIMH, a TaKXke MpH
OCYIIIECTBJIEHUH CYeOHON pehOpPMBI.

Wznanme mpegHasHayeHO I CTYIEHTOB, TMPOQeCCOPCKO-
MPEeToIaBaTeIbCKOrO0 COCTaBa OPUINIECKUX BY30B U (DaKyIbTETOB,



NPAKTUKYIOIIMX OPUCTOB, AIBOKATOB, a TaKke ISl BCEX, KTO
MHTEPeCYeTCst POCCUICKHMM MPOLIECCYaIbHBIM IPABOM U UCTOPUEH ero
pa3BUTHUSL.



Conep:kanue

BerynurensHoe ¢10BO

BerynurenbHbiil ouepk

[TpaBosex E.B. BacbkoBckuii (1866—1942): cynpba
YUEHOTO B KOHTEKCTE MOJIMTUIECKUX MepeMeH
CucremMa rpaxJaHCKOTO Tpoliecca

Konelr 03HaKOMUTETBHOTO (hparMeHTa.
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BacbkoBckun E.B.
N30paHHble PadOTHI
[M0JIbCKOI0 Nepuoaa

Or n3aaTeJbCTrBa

Llenb HAaCTOSIIIICH CEpUU COCTOUT B TOM, UTOOBI IO3HAKOMHMTH
BCEX TeX, KTO MHTEPECYeTCs] NCTOPHEN Pa3BUTHSI POCCHUICKOTO
3aKOHO/IATENILCTBA, C HACIIEIUEM I'PaskIAHCKOTO IMPOIeCCyaTbHO-
ro TpaBa.

Knaccudueckue JOpeBOMIOIMOHHBIE M3/IaHUSI POCCHICKUX M
3apyOeKHBIX aBTOPOB MAJIOJIOCTYITHBI HE TOJIBKO JIJISI ITMPOKUX
CJIOEB HACENIeHUs, HO U Ui CHEeUAINCTOB-IOPHCTOB. MHOruMe
TPY/Ibl CYIIECTBYIOT B OJJHOM SK3EMILISIPE B BUIE PYKOITUCHBIX
JOKYMEHTOB JIMOO HUKOT/A HE MEPEBOIMINCH HA PYCCKUI SI3bIK.
WX BOCTpeOOBAaHHOCTh CBUJIETENILCTBYET 00 aKTyaIbHOCTH 0000-
IIEHUS, CUCTEMATU3allM Y W3[IaHUSI UMEIOIIUXCS UCCIIeIoBa-



HUM, TIOCBSIIIEHHBIX TPakJIaHCKOMY TTPOLIECCY, B €AMHOM Cepuu,
B COOTBETCTBMM C BBICOKMMM CTaHAAPTAMM OKTPUHBI U U3Ja-
TEJILCKOTI'O JIENA.

BpilycKy KHWI NpeAlecTBYET cepbe3Hasi HayYHO-OpraHu3a-
IIMOHHASI ¥ pe/IaKIIMOHHAS TIOITOTOBKA, IPOBOIMMAs Ha 6aze n3-
narenbctBa «CraryT». M3narens BUIMT MIaBHYIO LIeJIb B COXpa-
HEHUU UAEHTUYHOCTU TEKCTOB OPUI'MHAJA U COBPEMEHHOIO U3-
JaHusl, CTUIMCTUYECKUX OCOOEHHOCTE! sI3bIKa BPEMEHM CO3[a-
HUSI IPOU3BEICHUS, TIO3BOJISISL ceOe JIMIIb OMYCKaeMble CaMbl-
MU CTPOT'MMHM CTaHAApTaMu U3MEeHEHUs oporpaduu U IMyHKTY-
alliy, a TaKKe UCIPABJIEHUS SIBHBIX OMEYATOK MPEAbIIYIINX 13-
TAHUU.

Haneemcsi, 4To KHUTH CepuM MO3BOJIAT YUTATENSIM TIIyOX)e U
TIOJTHEE TIOHSThH CIOKMBIIAECS MTPOOIEMBI TPAKIAHCKOTO CYI0-
NIPOU3BO/ICTBA B €r0 UCTOPUIECKOM 0003pEHHH.



BerynureasHoe CI10BO

Hoporue unrarejn!

C orpoMHbIM yAOBOJILCTBUEM ITPEICTABIISIIO BAM HOBYIO KHUTY
u3 cepun «Kiaccuka rpasxaaHckoro mnpotecca», B KOTOpyIo BO-
LIUIM TPY/BI MOJILCKOTO MEPUOIA KU3HUA M TBOPYECTBA Npodec-
copa EBrenus BnagumupoBuya BacbkOBCKOrO.

Xapaktepusysl IJIaBHYIO CyTb 3TOW KHUTH, YBEPEHHO CKAKY:
HE 4acTo aBTOPY MPEJOCTABIISIETCS] BO3MOXKXHOCTD C/IEaTh MO UC-
THHE YTO-TO HOBOE M He3aObIBaeMoe, a 3TO TpeOyeT OrpOMHBIX
YCUJIMH U YPE3BBIYANHON KOHIIEHTPAIUH.

Haiium yrrarensim MOXET OKa3aTbCsl, YTO CEPHUSI ITPOLIECCY-
QJIBHOM KJIACCUKY pa3BUBAETCSl HEJOCTaTOuHO ObicTpo. Ho mo-
BEpbTE, UJIET KPOMOTIMBasi paboTa ¢ MpOosiBIeHnEM OepekHOro
OTHOIIEHUS K UCTOPUM Hallel JIIOOMMOI I0pUINYECKON HAYKU.
[Ipruem B HEKOTOPBIX CIIy4asiX B OZIHOM U TOM K€ HallpaBJIeHUU
padoTaIOT Cpa3y HECKOJIBKO UCCIEOBATEIbCKUX IpyIi. BoT u ¢
JAHHBIM [TPOEKTOM CJIyYWJIACh TaKasi UCTOPHUS.

Heno B ToM, uTO cyapOa v Hay4Hast xu3Hb npogeccopa E.B.
BacbkoBcKOro He ObLIH JISTKMMH, OCOOEHHO C YUETOM TOr0, YTO
B HUX OTPa3ujIach BCS HEMPOCTasl KU3Hb HAPOAA B MEPEJIOMHbBIE
MOMEHTBI POCCUICKOU UCTOPHUHU.



MHorue npaBoBe/Ibl XOPOIILIO 3HAIOT KJIACCUUECKUE MPOU3Be-
JEHUS 10 TPaXkIaHCKOMY IPaBy U IPAKAAHCKOMY MPOLIECCY ITPO-
(peccopa E.B. BacbkoBCcKOro, BO3poxk/IeHUE MHTEpeca K KOTO-
pPbIM OCOOEHHO OTYETJIMBO HAMETUJIOCh B Hayalsle JEeBSIHOCTBIX
rOJIOB MPOIILJIOTO CTOJIETUSI, OIHAKO €r0 Hay4HbIe TOCTHKEHUS
rocJie 0Tbhe3aa u3 Poccun murenbHOE BpeMsl OCTaBAJIMCh HEJO-
CTYITHBIMU ¥ MaJIOW3y4eHHbIMU. bosiee Toro, B Hay4yHOU U OMO-
orpapuuecKor JUTepaType MOXKHO ObUIO BCTPETUTh MAaccy
MPOTUBOPEYMBBIX CBEJJEHUI O IOJIaX €ro KM3HU B UMMUIPALIUU.
HekoTopsle uccrieoBaTey OTMEYaid, YTO OH KU U padoTas
B [lpare, npyrue nucamu o pabote B BusbHioce, a TpeTb Ha-
CTaMBaJIM Ha BapLIABCKOM BapUaHTe MTPOIOJIKEHUS €T0 Kapbephl.
Bce 310 mobGynuino Hac 0OpaTUTLCS K IEPBOUCTOUYHUKAM. MHO-
roe NpOSICHWIM IepBas xe noesaka B Bapmasy B 2012 1., a
TaKXe JIMYHOE 3HAKOMCTBO M OOIICHUE C ITOJIbCKMMHU KOJIJIEraMuy
u3 BapiaBckoro yHuBepcutera. 910 Obuia «MajieHbKas KoHpe-
peHuusi», nocesmeHHas 100-neruio co nusa cmeprtu .. Illep-
IIIEHeBUYA, TTOBJIEKINAst OOJBINNE TTOJIOKUTEIIBHBIE TTOCTICACTBUS
JUIS1 TaK Ha3bIBAEMOM Ka3aHCKOMW IIKOJIbI OPUIMYECKON HAYKU U
KOHEYHO e 1J151 MeHs JIMYHO. [ToCKOJbKY Ha clie 1y oIni ToJ] Mbl
C TIOJIbCKUMM [IPY3bsIMU IPOBOAUIM COBMECTHYIO MEK/1yHAPO/I-
Hylo KOH(pepeHumo B Kazanu namatu npodeccopa KazaHcko-
ro 1 Mockosckoro ynusepcureToB ['.@. [llepiieneBuya, B pam-
Kax KOTOpoH Ha ceid pa3 ormedanu 150 sieT co qHs ero poxje-
Hus. Toraa xe ObUIO MOJIOKEHO HAYasIo U JPYTMM MHTEPECHBIM
COBMECTHBIM IPOEKTaM, 3HAYUTENIbHYIO POJIb B KOTOPBIX MIpa-



eT Mol pyr, npodgeccop Bapiasckoro yHuBepcurera Apocias
TypiykoBcknid. OH HATOJIKHYJI MEHSI HA MBICJIb O BO3MOXKHOCTH
M, YTO caMoe TJIaBHOE, O HACYIIIHOM HeoOXOAMMOCTH oOpaiiie-
HUs1 BHMMaHUs Ha TOJIbCKUI NEpUoJ TBOpUYECTBa Mpodeccopa
E.B. BacbkoBckoro. [l Havana Obutd HaiaeHsl ¢hotorpacuun
3TOrO F€HUAIBHOTO YUYEHOI'0, a TaKKe €ro OTAEIbHbIE TPY/bI MO
IpakJaHCKOMY IpaBy U IpaxJaHCKOMY MPOLIECCY Ha MOJbCKOM
s13pIKe. MBI IPEKPACHO TOHMMAJIH, YTO 3TO HACTOSAIIIEE COKPOBU-
11e, padoThI, KOTOpBIE 00sI3aTeIbHO HEOOXOMMO OOHAPOIOBATh,
IPEAOCTaBUTh BHUMAHUIO COBPEMEHHOIO YMTATeNsl U BBECTU B
Hay4HbII 000poT. OHAKO BO3HUKJIM CJIOKHOCTH C MEPEBOJOM C
MOJIbCKOTO S13bIKA HAa PYCCKUM, HO U 3/1ECh HAC KJaJla HACTOSAIIAS
yaava.

C nmomouipio MOMX KOJUIET U Apy3er U3 usgareiabcrBa «Cra-
TyT» Anekcannpa [Jonrosa n Kupuina CamonnoBa cocTossioch
3HAKOMCTBO C, He MOOOI0Ch ITOTO CJI0BA, BHIAIOIIMMCS HAIIUM
KoJI1eroi u coBpeMeHHukoM fOnuem Taem, KOTOpbIi, JeCTBYs
OT JiMlla KoMIaHuu «bapronmyc», yke HECKOJIBKO JIET IION0-
TBOPHO COTPYAHUYAET C U3AATEJIHCTBOM B JieJie MyOIMKaIU Ce-
pun padot «Kiaccuka rpaxkaaHckoro mpotiecca». bonee Toro,
«bapronuyc» nmomoraer peuiarb MHOTUE CepbEe3HblE HayUHbIE U
KYJIbTYPHBIE 3a/lauy, KOTOpPBIE 3apOXKJAI0TCS B aBTOPCKOM KOJI-
JiekTrBe u3zatenbeTBa «CTaTyT», BKJIIOYAs U3JaHUE TAKUX M3-
BECTHBIX BCEW CTPaHE KYPHAJIOB, Kak «BecTHMK rpaxaaHcKoro
npaBa» U «BecTHUK IpaxJaHCKOTO MPOLIECCa».

BrissicHMI0Ch, YTO KOMaHIA Y4Y€HbIX-€JMHOMBIIUIEHHUKOB



o, pykoBoactBoM IOmusa Tas yxe 3HauMTENBHOE BpeEMs 3a-
HUMAETCs NMEPEBOAAMH C IOJILCKOTO SI3bIKa PAHEE HEM3BECTHBIX
npousseneHni npogeccopa E.B. Bacbkosckoro. [Ipuyem nepe-
BOJWJINCh KaK IUBWIMCTUYECKUE paboThl mpodeccopa, Tak U
TPYAbI 110 TPOLIECCyaTbHOMY IIpaBy. Tak U poanack COBMECTHas
Uzes CIeNaTh ClielraIbHyI0 KHUTY 151 cepun «Kiaccrka rpax-
JAHCKOTO IPOLIECCa», TOCKOJIBKY CaM BbIIAIOIIUKCS MacTep Bpsij
JIM1 OTHOCWJI CBOM UCCJIEJOBAHUSI K KAKOMY-TO OIHOMY OIpefe-
JeHHoMY HanpasiieHu10. Tpynsl E.B. BacbkoBCcKOro — 310 10CTO-
SHME HAyKH IIPaBa B 11€JIOM U OJHOBPEMEHHO €I'0 LIMBUJIMCTHYE-
CKOW Y IIPOLIECCYaTbHOW HIKOJIBI B YACTHOCTH.

TakoBa uctopusi Co3aHUs JAHHON KHUTH.

Jloporue unrtaresu, HaieeMcsl, YTO U3yueHue Tpy0B npodec-
copa E.B. BacbkoBckoro mpoOymuT y Bac camble sipKue WU U
MIOCITY>KUT OCHOBOM 17151 BallIETO AAJIbHEUIIErO O3UTUBHOTO pas3-
BUTHSI, MO0 3aHATHE HAYKOW — 3TO HE JIETKOE yBJIeUeHHe, TO JII0-
OOBb Ha BCIO KU3HB!

OmeemcmeerHblli pedaKmop cepuu
Hamup Banees



BerynureJibHBIN 049epK

VBaxxaemble unrarem!

Bbl nepxure B pykax OuepegHYI KHUTY W3 HOBOW CEepUU
pador «Knaccuka rpakaaHCKOro mporecca», KOTopasi Cofiep-
KUT TPYIbl BBIIAIOIIETOCS HE TOJIBKO POCCUUCKOTO, HO U (B CU-
JIy UCTOPUYECKO-TIOJIMTUYECKUX TTPUYMH) TTOJILCKOTO MPaBOBEA
u nipopeccopa HoBopoccuiickoro yausepcurera (1904-1909 u
1917-1924) n Yuusepcurera Crepana baropus B BuibHioce
(1924-1939) Esrenus Bnagumuposuua BacbkoBckoro. Ero Ha-
yUHBIE paOOTHI IUPOKO U3BECTHBI M OUEHbB MOMYJISIPHBI B COBPE-
MeHHO# Poccuu, 0 ueM CBUIETENbCTBYIOT MHOTOKpPATHBIE IEpe-
W3JIaHKS TIOUTH BCEX €ro TPYHOB, paHee MU3JaHHbIX HA PYCCKOM
SI3BIKE.

OcoOEHHOCTh HACTOSAIIEN KHUTY 3aKJII0YAETCs B TOM, 4TO BO-
IIe/Ive B Hee padoThl MOYTH He ObUTM u3BecTHBI B Poccuuy, 1o-
CKOJIbKY OBLJTM HAIMCAHBI ¥ OIyOJIMKOBaHBI yueHbIM B [losbiie
Ha IMOJIbCKOM s13bIKe. VIX mepeBo/1 Ha PyCCKUU SI3bIK U BKJIIOUEHUE
B Hay4YHBII 000pOT B Poccuu MOKHO CUMTaTh aKTaMU pernaTpu-
alM UHTEJIJIEKTYaJIbHbIX [IEHHOCTE.

Pa6oramu u nmruHocTeio EBrennst Bnagumuposnya BackkoB-
CKOTO 51 3aMHTEPECOBAJICS, ellle 00yJasich Ha I0PUINIECKOM a-



kyaprere MI'Y um. M.B. JIoMoHOCOBa M O3HAKOMMBIIMCH C €TI0
TOT/Ia e1lle He TIepen3aHHbIMY paboTamMH (C ATSMU) 110 TPAXKIaH-
CKOMY TpaBy, MOTOM — MO rpaxJaHCKoMy mporueccy, a B 2000
I. — yke U ¢ (pyHAaMeHTaIbHbIM TpyaoM «OpraHuzanus aaBo-
KaTyphbl».

C camoro Hayajia MEHsI OJKYIIWJIA YMEHHE aBTOpa MOBECT-
BOBATh U OOBSICHATD JIOCTATOYHO CJIOXKHBIE KATETOPUM ITPOCTHIM,
JOCTYIHBIM SI3bIKOM, SHIIMKJIONEIU3M €ro MO3HAHUH, IUPOTa
MIPABOBOT'O KPyro3opa 1 HeBeposiTHast 00pa3HOCTh peur. He Tak
MHOTO YY€HbIX (J1aKe TOPEBONIOIMOHHBIX) UMEIOT TAKOW JIUTE-
paTypHbIil CJIOT, KOTOPbIM MPEBPAILIAET YTEHUE UX JOCTATOYHO
CEpbE3HBIX MPO(PECCHOHATIBHBIX MOHOTpahUi B HEKYIO JIEKIIMIO
wiM naxe nuanor ¢ uutaresneM. [Ipuyem EBrenuii Biagumu-
POBUY UMEJ MPUBBIYKY IIYTUTb, UPOHU3UPOBATh, MPUBOAUTH
OUeHb OPUTUHAJIbHBIE OOpa3Hble CPABHEHUS U aHAJIOTUU, KOTO-
pble CUJIbHO 00J1eryaeT mporecc MOHUMAaHU I ¥ 3alIOMUHAHM ST Ma-
Tepuasia. Pazymeercs, korja JMYHOCTh aBTOPA CUMIIATUYHA YU-
TaTeso, HeM30eKHO BO3HUKAET MHTEpEC K ero ouorpacduu, Be-
XaM ero ’KM3HEHHOTO MYTH, OJHAKO MOM HeryOoKue (IoBepx-
HOCTHBIE) MOMCKU B KOHLIE 90-X IT. IPOILIOrO CTOJNETUS ITOYTH
HE J1aJIM HUKAKOTO pe3ysibTara, sl TOJBKO y3Haul, uyTo BachkoB-
CKUH ObLT MPAKTUKYIOIIUM MPHUCSKHBIM ITOBEPEHHBIM T10 TPaX-
JAHCKUM JIeJlaM, a TakXe OOHapyXWJI pe3yJIbTaThl ero myommy-
HOW M OYEHb HEJMIIECNPUATHOM (Ha I'paHU U Jaxe 32 I'PaHblo
HAy4HOI TMCKYCCHM) B3aMMHOW KPUTUKHU C npocdeccopom A.N.
3aropoBCKHM.



CTouT OTMETUTB, UTO MIEPBOE COBPEMEHHOE MEPEU3/IaHuE pa-
60Tbl BachKOBCKOTO «PyKOBOICTBO K TOJNKOBAaHWMIO W TIpHMe-
HEHMIO 3aKOHOB. [1JIs1 HAUMHAIOIIUX IOPUCTOB» ! OCTaNIOCh MHOM
HEe3aMEYEHHBIM, YEero HeJib3s cKa3aTh O KHUrax «bynayiee pyc-
cko# asBokatypsl: K Borpocy o mpeacrosiieit pedopme» 2, «Llu-
BUJICTUYECKAs] METOJIOJIOTHSI. YUeHUe O TOJTIKOBAaHUU U TIpUMe-
HEHUU TPaXJIAHCKUX 3aKOHOB» >, « YUeOHMK rpaXJaHCKOTO Tpa-
Ba»?t, «YUeOHUK I'paxJIaHCKOTO MpoIiecca»>.

W3 Guorpaduyeckoro ouepka, moaroToBJIeHHOro mpodecco-
poMm B.A. TOMCHMHOBBIM, 51 y3HaJI MHOTO MHTEPECHOTO O KU3HU
u cynpOe E.B. BacbkOBCKOro u, B 4YaCTHOCTH, O TOM, YTO TIO-
ciie pepomouuu 1917 r. yuenslii nokuHys1 Poccuio v mpenoaasain
MpaBoOBble JUCUUIUIMHEL B [Ipare. 3HaunTenbHO NO3/HEe, KOrna
B 2007 r. Mos npogeccroHabHasA JeATEIbHOCTD IIPUBEJIa Me-
Hs B [Ipary, s perma HallTH KaKue-To CJIebl ero JesiTeTbHOCTU.
OpHako, K MOEMy YIMBJIEHUIO, HUKAKUX CJIE€J0B U YIIOMUHAHUI
o pabote BackkoBckoro B Ilpare He ObL10, 3aTO 51 OOHAPYKHI
LEJIBIA Psifi YIIOMUHAHUN O €r0 HayYHBIX TPy/Aax, B TOM YHUCIIe
MOHOTpa(PUUIECKOro Xapakrepa, ormyOJIMKOBAaHHBIX Ha TIOJILCKOM
si3bike. U Tonbko B 2010 r. s1 cMOT MOTyYUTb AOCTYIT KO BCEM pa-
60TaM Ha MOJILCKOM SI3bIKE U CIeJIaTh C HUX Komuu. Pazymeercs,

"'M.: FOpuz. 61opo «l'opogen, 1997.
2 M.: Topogeir; lo6pocset, 2000.

3 M.: AO «Ilentp I0pHH}pOP», 2002.
*M.: Craryt, 2003.

SM.: 3epuaso, 2003.



cpasy ke BO3HHK BOIPOC O TOM, KTO CMOT Obl MHE ITOMOYb Tie-
peBecTu 3TU padoThL. TpH MPOOHBIX MepeBoa HEOOMBINON CTa-
ThU C yYaCTHUEM TePEBOAUNKA, HE UMEIOIIETO IOPUIMUYECKOro 00-
pa3oBaHMsl, IPUBEIM K YETKOMY MOHMMAaHMIO HEBO3MOKHOCTU
yno6osapumoro niepeoaa. M torna Cyap0a B Jvile yBaxaeMoro
npogeccopa M.A. PoxkoBoil ykazana MHEe Ha MOJIOAOTO OeJo-
pycckoro npaBoBea A.A. BorycToBa, KOTOpPbIii TOMUMO MHOTO-
YHCJIEHHBIX TIPOYMX CBOMX JIOCTOMHCTB BJIaJieeT MOJIbCKUM SI3bl-
koM. M pabora 3akwurena. [lepeBonuTh Kiaccuka 310, KOHEYHO,
HeTpUBHAJIbHASI, OTBETCTBEHHAS M OYEHb KPOIOTIMBasi padora,
NIPUYEM XOTEJIOCh COXPAHUTh U TIepeIaTh OCOOBIN JIETKUI U TTPH-
SITHBIW CTHJIb aBTOPA, JOCTYIHOCTD U SICHOCTh M3N0XeHus. bes-
YCJIOBHO, TIPHIILJIOCH UCTIONB30BATh M 3a4UTHIBATH 10 JIP pAOOTHI
BacpKOBCKOr0, HaNMCaHHBIE HA PYCCKOM SI3BIKE, TEpeHnMast CJIo-
BOCOYETAHUS U M3M0OeHHbIe (ppa3bl aBTOPA, MOJApaXaTh JIUTe-
paTypHOMY CTUJIIO, HO TIPH 3TOM HE HECTH OTCEOSITUHY U YK TEM
OoJiee He MCKakaTh MBICIIb aBTOpa. Pasymeercsi, iepeBol MOHO-
rpaduu 0 TOIKOBAHMH 3aKOHOB AAJICS OCOOSHHO TSIKENO0, MOTO-
MY 4UTO €€ COfIepXKaHHue ¥ Ha PYCCKOM-TO SI3bIKE He MpeCTaBIs-
eTCsl TAKUM YK JIETKMM U TOHSITHBIM, a TIEPEBECTU CMBICIIOBbIE
0COOEHHOCTH U TIPUMEPBI TOJIKOBAHHIA C UCIIOJIb30BAHUEM aBTO-
POM TOJNBCKUX CJIOB M TEPMUHOB OBbUIO KpaiHE 3aTpyIHUTENb-
Ho. [Topoii mepeBox ofHOrO ad3ara TpedoBaI Yaca BpeMeHH, a
MIOTOM ellle HECKOJIBKMX MpaBoK. Takke 3amoMHMIach HeOOb-
masi o 00beMy, HO CJIOJKHAS /ISl Ay TEHTUYHOTO NIepeBoyia CTa-
Thsl «7Kanoba, VCK U MpaBo Ha CylIeOHYIO 3aIUTY>», TAe aBTOp C



0JIeCKOM JIEMOHCTPUPYET pa3inyue MeKa1y TAKMMUA TEPMUHAMH,
KakK «kanoba» (skarga), «tonr» (wierzytelno$¢), «oTBeTCTBEH-
HoCTh» (odpowiedzialno$¢), «mputsa3anusi» (roszczenie), «Tpe-
O6oBanue» (zadanie), «uck» (powddztwo), OJJHaKO HE MOTY CKa-
3aTh, YTO KOPPEKTHBIIN MOAOOP PYCCKUX aHATIOTOB HE BBI3BATI 3a-
TPYAHEHUM.

[To mepe nepeBona xu3Hb 1 cynbda EBrenus: Bnagumuposu-
Ya BbI3bIBAJIM Bce OOJIbIIIe BOPOCOB M HeMaulblii uHTepec. Ha-
MU OBbLH TIPEIITPUHSATH HECKOJIBKO KOMaHAUPOBOK B BusbHIOC 1
BapraBy, 17151 TOro yToOb Ha MecTe — B OMOIMOTEKaX, apXUBaX
U Jake Ha KJIQJOMIIaX U B KOJTyMOApuax® HaAlTH Clie/ibl U YIO-
MHHaHHS O BEJIMKOM pycckoM yueHoM. HayuHas kapsepa Bach-
KOBcKoro B [losbiiie XoTst Obl1a ycesiHa IO OOJBINEH YacTy K-
namu, a He po3aMu, TeEM HE MEHee OKa3asiach OYeHb TIOI0TBOP-
HOM KaK B 00J1aCTH MperoaBaHusl, Tak U B TBopuecTBe. CHOCKU
B paboTax y4eHOro OTYETJIMBO YKa3bIBAIOT HA TO, UTO OH HE MPO-
CTO TOJIb30BAJICS TOUCTUHE OTPOMHBIM 0ara’koM CBOUX 3HAHWM,
HO HU Ha CEKYH[ly He MpeKpalag UCCIEAOBAHUI U YUTAT BCIO
AKTYyaJIbHYIO IIPABOBYIO JIUTEpaTypy Ha cemu (!!!) si3pIKax, akTUB-
HO UCIIONb3Ys e B CBOMX padoTax. Bce pesynbraThl Hallleit coB-
MECTHOU padoThl ¢ MOJIOABIM HicTopukoM u3 MI'Y um. M.B. Jlo-
MOHOcoBa MprHOM XMEIbHULIKOM, KOTOPOU $I, MOJNb3YSCh CITy-
YyaeM, BBIPaXalo CBOI OIPOMHYIO OJIarolapHOCTbh, U3JIOKEHBI B
OTJIEJIBHOM OMOrpauiecKkoM OUYepKe.

6 3,H€CI) CJieayer ¢ HpI/ICKOp6I/IeM YIIOMAHYTB, YTO HalTH MOTuILy BacbkoBckoro mim
XOT$ ObI TOYHOE YKa3aHHE Ha MECTO €TI0 3aXOPOHCHHMA TaK U HE YAAJIOCh.



B naHHOM KHUTE BHI HakjieTe MepeBoj] 1ajieKo He BeeX padoT
E.B. BacbKOBCKOro, HAMCAHHBLIX Ha ITOJLCKOM SI3bIKE (ITOJTHBIN
niepeyeHb ero TpyJaoB (Kak pOCCHICKOro, TaK U MOJbCKOTO MepH-
071a) NPUBOAUTCS B OMOIMOrpapuyeckom MpUIIOKEHUN), MHOU
10 CBOEMY YCMOTPEHHIO ObUTM OTOOPaHBI UCCIIeJOBAHUSI, KOTO-
phle TOKA3aIMCh MHE HanOosee aKTyaJbHBIMA M MHTEPECHBIMU
HalllUM COBPEMEHHMKaM (Jla MPOCTAT MEHsl YUTaTes 3a ITOT
npousBoi!).

[Ipesxae Bcero 3To CBEpXaKTyasibHAsl HA CETOIHSIIHUN JIEHb
onyonukoBaHHass B BuibHioce B 1932 1. mMoHOrpaduueckas
pabora «CucremMa rpakaaHCKOro mporecca. TeopeTrueckoe
BCTyIUleHMe. [IpMHUMOBI pallMOHAIBLHOIO CYAOYCTPOWCTBA U
rpakJaHCKOTO Mporiecca». Takke B COOPHUK BKJIIOYEHA OIyOIIH-
koBaHHas1 B Bapmase B 1936 r. «Teopus ToJIKOBaHUS rpaxk/IaH-
ckoro npasa. Ouepk MeTO0JI0TMH LIMBUIUCTUYECKOIN T0rMaTH-
KW», KOTOpast 3HAUMTEJIbHO JIOTOTHEHa OOIIMPHOMH I71aBOM O HO-
BbIX TEYCHHUSIX B TEOPUM TOJIKOBAHMS MO CPaBHEHUIO ¢ «Pyko-
BOJICTBOM K TOJIKOBAaHMIO U TPUMEHEHUIO 3aKOHOB» .

[ToMumO MOHOrpaMUecKux MPOU3BENECHUI JaHHAsl KHUTra
COZlepXUT creayomue crathu: HoBble uimen B Koaekce 00s-
3arenbCTB (JIbBOB, 1934), 3agaun agBOKaTypel M MPUHIUIIBI
anBokarckoil atuku (Bapmasa, 1934); Ilpogeccop 'abpuaib
HlepmeneBny (Ha 25-10 rofoBIIMHY co AHA cMepty) (Bapiia-
Ba, 1938); Heycrolika cornacHo konekcy oos3arenbcts (Bapia-
Ba, 1939), a Takxe Opoumopsl: [Ipu3HaHuEe CTOPOH B rpaxkIaH-

TM.: W3p. 6p. Barmvakosbix, 1913.



ckoM miporiecce (Bunbaioc, 1927); XKanoOa, uck u npaBo Ha cy-
ne6nyto 3amuty (Bapmasa, 1937); CymHOCTh TpOIiecCyaaTbHbIX
nevicteui (Bapiasa, 1938).

[lepeBeneHHbIE UCCIEOBAHMS BBIAAIOIIETOCS YUYEHOTO SABJIS-
I0TCS1 UPE3BbIYAITHO aKTyaIbHBIMU 1 HA COBPEMEHHOM 3Tarie pas-
BUTHS TIPaBa, OHU OOJIAJIAI0T 3HAYUTEILHON apryMeHTalen u
yOesKaloer CUIoON 1, Ha Halll B3MJIsA, JOJDKHBI ObITh MCIOJTb-
30BaHbl M YYTEHbI [TPU OCYIIECTBIEHUU pehOpMbI CYIeOHOM CH-
CTeMbl U IpolieccyanbHoro npasa Poccuiickon ®enepanum.

OrpomHast ¥ CKpyImysie3Hasi padoTa 1o MOUCKY TPYIOB, UCTO-
puueckux marepuaioB u (ororpacuit E.B. BacbkoBcKoro Obi-
J1a Obl HEBO3MOKHA 0€3 yuacTusl U MOJJIEPXKKH Jpy3ei, Teprie-
HUS ceMbU ¥ Kosuter. OTaenbHyI0 OaroqapHOCTb XOUeTCsl BbIpa-
3UTh PYKOBOACTBY M3aatesibeTBa «Crarym» B uue A.I'. [lonrosa
u K.W. Camoiinosa (6e3 MX HACTOMUYMBBIX HATIOMUHAHWI 1 TIPH-
3bIBOB K CAMOJIMCIIMIUIMHE BBIXOJ 9TOW PaObOThI ObLIT Obl HEBO3-
MokeH), aBHoMy penaktopy B.lO. CrankoBcko#, penaktopy
T.B. ManbuukoBon, a Takxke goueHram A.A. borycroBy u 1.b.
XMEJTLHULIKOM.

Haneemcsi, 4yto 4yTh ObUIO HE YTpayeHHOE Hacjeaue
E.B. BacpkoBckoro Oyaer MHTEpEcHO CTylneHTam, Ipodeccop-
CKO-TIPETNOaBaTeIbCKOMY COCTaBYy IOPUIMYECKUX BY30B M (ha-
KYJIbTETOB, IOPUCTAM-TIPAKTUKAM, a[JBOKATaM, a TAKKe BCEM TEM,
KTO UHTEPECYETCS POCCUMCKUM IIPOLIECCYaIbHBIM ITPABOM U MC-
TOpPHUEN ero pa3BUTHUS.



Omeemcmeentbulii pedaKmop moma
FOnuii Tari



IIpaBoBea E.B. BacbkoBckuit
(1866-1942): cynpb0a yueHOro B
KOHTEKCTe MOJUTHYECKHX IepeMeH
(ouorpachuyeckuii OUepK)

Erennii BrnagumupoBuu BachbKOBCKMEII — POCCHUUCKUN U
MOJILCKUI TIPaBOBElN, Ube MMS U pabOThl OBUIM HA [IATEITb-
HOEe BpeMsl 3a0bIThl, HO MHTEpEC K KOTOPHIM B TOCJIEHUE TO-
IIbl aKTUBHO Bo3pacTtaeT. Ero «YueOHUK rpaskaaHcKoro mpoiiec-
ca» (M., 1914), nBaxapl nepeusaansbiii B Hayase 2000-X rT.,
JaBHO cTaj1 GndMMorpauIecKoi peIKOCThIO. OTHAKO HeocTade-
BaIOIINI PO eCCHOHATIBHBIN UHTEPEC K 3TOMY TPYAY, a TAKKE K
JIPYrM Hay4YHBIM padoTaM yYeHOro CTUMYJIUPYET UX Mepens/a-
Hue. Beero ke Ha COBpeMEeHHOM 3Tare ObUIM Mepen3aHbl CeMb
ero padot. B Hammm 1HM peanu3yercs MojaHoe U3JaHue myOnuKa-
it E.B. BacbkOBCKOT0, BRIXOTUBIIIMX KaK HA PYCCKOM, TaK W Ha
MOJILCKOM sI3bIKe. B 3TOH CBSI3M MOATOTOBKA MOAPOOHON U TOY-
HoW Onorpacduy IpaBoBe/ia CTajla HaCyITHON HEOOXOIUMOCTBIO.
[Tpu HanvicaHUY ee MBI HEOJKUIAHHO CTOJIKHYJIUCH C PSIIOM TIPO-
omeM.

[MonuTryeckue u3MeHeHus1 — MOXalyld, HauOosee YacThlid
(axrop, Biusomuit Ha 6uorpaduio uyHOcTH. CMEHa TOJIUTH-
YEeCKOTO CTPOsI, MUPOBBIE M I'PAXKJAHCKUE BOWHBI, HI3MEHEHHS TO-



CYIapCTBEHHbBIX I'PaHUII, PEBOJIOIMU — COOBITHSI, BCIIE/ICTBUE KO-
TOPBIX (PaTaIbHO MEHSIOTCSI HEe TOJNBKO Omorpadgum «oObBaTe-
Jier», HO 3a4aCTyIO MPeJaloTcsl 3a0BEHUIO CYbOBI JTIOJC BbIAI0-
IIIMXCSI, OKA3aBIIUX BIMSHUE HA Pa3BUTHE PA3IMYHBIX OOnacTei
KYJIbTYPbl M HAyKHU.

M3BecTeH Te3uc 0 TOM, 4TO UCTOPUIO MUNITYT rodeautenu. 1 B
3TOM OTHOIIeHUH cyapOa E.B. BacbkoBckoro — sipkuii npumep.
Cuavasia pepommormu 1905-1907 rr. u 1917 r. B Poccun, 3atem
NoJUTHYECKast UCTOpUs He3aBUCUMBIX [lonbim u JINTBb MeX Ty
JIBYMsI MUPOBBIMM BOMHAMU CHITPAJTU MEYAJIBHYIO POJIb B CYb-
6e nmpopekTopa Mmnepatopckoro HoBopoccuiickoro yHuBepcu-
TeTa, JekaHa (pakysbTeTa MpaBa U OOIeCTBEHHBIX HayK, a 3a-
TeM novetHoro npodeccopa Yausepcurera Credpana baropus B
BunbHO, unena-koppecnonaeHTa [lombckon akageMuy 3HaHUU 1
ynieHa Kogudukanmonnoii komuccuu Pecriyonuku [onbima E.B.
BacpkoBckoro. Ero 6uorpadus u HaydHOe Haclieane oKa3asnch
Ha JIONTUE JAECATUIETUS] 3a0bITHIMU U BHIUEPKHYTHIMU U3 UCTO-
PHMH KaK POCCUMCKOM, TaK Y MOJIBCKOW HMBUIMCTUKH.

buorpadus E.B. BackkoBckoro 1o peomonuu 1917 r. no-
CTaTOYHO XOpoIio u3ydyeHa®. OHaKo MOJIbCKUI MePUOJT ero KH3-
HU MPAKTUYECKH He ocBemaeTcs. B poccuiickux mccnegoBaHu-
SIX CBEJICHUSI O €r0 KU3HU oOpbIBatoTcs Ha 1920-X TT., ¢ Havasa
ero smurparmu. [Ipu pacckase o gajbHeHIen cyabOe N3BECTHO-
ro NMpaBoOBeAa JAIOTCS OTCUIKM Ha CKYIHYI0 MH(OPMAIIMIO MOJb-

8 Cm., Hanpumep: Tomcunos B.A. Poccuiickue npasosenpl X VIII-XX Be. Ouepku
®M3HU ¥ TBopuecTBa. M., 2007. T. 2. C. 297-307.



CKOT'O CITPABOYHUKA O 3a0BITHIX MOJBCKUX YUYEHBIX, OITyOIUKO-
BarHoro B 1985 r.° Her o E.B. BacrkoBckom mH(popmanun B
MOJIbCKUX U JIMTOBCKUX U3AAHUSIX, TOCBSIIIEHHBIX UCTOPUN YHHU-
Bepcuteta Credpana batopus (HbiHe — BusbHIOCCKOTO yHUBEP-
curera) niepuona 1919-1939 rr., B KOTOpHIX MOAPOOHO TIpe-
CTaBJieHbl U30paHHbIe Ouorpaduu MO0 MOTBCKUX, TUOO JIMTOB-
cKuX yueHblX. [IpyurHa MogoOHOro yMO4aHUs MOHSATHA, TO-
ckonbKy EBrennii BnaauMupoBud B CHITy MCTOPUUECKUX TPUYHH
TIOMAJ B CUTYAIIUIO «CBOU CPEIU UyKUX, UYyKOW CPEAN CBOUX>.

E.B. BacbkoBckuii ObUT TIOJISIKOM TIO POUCXOKACHUIO %, HO,
yexaB u3 Coserckor Poccuu, cran pycckum smurpantoMm. OH
ObLIT yIOCTOEH 3BaHUS MOYETHOTrO IMpodeccopa YHUBEPCUTETA,
XOTsI CETOJIHsI €r0 UMs B CIIMCKaX He 3HAYUTCS.

B JIuTOBCKOM rOCYIapcTBEHHOM apXHMBE XPAHSTCS JIBA €ro
JIMYHBIX JIeNa, ellle OHO JIMYHOE JIeJI0 — B ApXUBE HOBBIX aK-
ToB (Archiwum Akt Nowych) B Bapiase. I3 1oKyMeHTOB BU/I-
HO, HACKOJIBKO CJIOKHOU ObLIa MpOoIielypa Ha3HAUYEHH ST Ha JJOJIK-
HOCTh TIpopeccopa yHuBepcuterta. [Iprkassl 0 Ha3HAYEHUU Op-
JUHAPHBIM TTPOeccopoM U MOYETHHIM MPOeccopoM MO pac-
CMOTPEHUU MOTHUBHMPOBAHHBIX 3aKJIIOUEHUN (PaKyJIbTETOM, peK-
TOpaToM, MUHUCTEPCTBOM IO [eJIaM PEJTUTUE ¥ HAPOTHOT'O TPO-
CBEIICHUsI TIOCTYTIAJIA HA YTBEPXKJICHUE Mpe3uieHTy PecryOmm-
ku [losbia.

o Biogramy uczonych polskich, Cz. I: Nauki spoteczne, zeszyt 3: P-Z / Pod red. A.
Sr(’)dki, P. Szczawiniskiego. Wroctaw: Ossolineum, 1985. S. 484-485.

10 Monbekoe Harmcanne: Eugeniusz Wtodzimierz Waskowski.



[onbckue v TUTOBCKME UCTOPUKY HAYyKU U ITPaBOBECHUSI Ce-
ronHs 3acayr E.B. BacbkoBckoro, mpusHanHbix B 1920-1930-¢
IT., Kak Oy/1To He 3amevaioT. A erie B 1936 r. moyibckue Kojuie-
I'l Ha3bIBAJIU €r0 «1IEHHBIM U CEPhE3HBIM YUYEHbIM», OTMEUaIIH,
YTO OH «JI0 HACTOSIIETrO BPEMEHU MPUHUMAET )KMBOE YYacTUe B
paborte. .. py peJaKIMy HOBOTO MOIBCKOTO IPakAaHCKOTO MPo-
1ecca, MOPCKOro Ipasa, 0co0oro mpou3BOACTBA U T.1.» (PpaH-
ck boccoBckn)!!. OnHAKO B CI0OBapsiX MOJbCKUX MTPABOBEIOB
Mbl UMEHM BachbKOBCKOTO HE HAXOAUM.

buorpadust ectb kaHp PEKOHCTPYKIMM JIUHUU KU3HU. OT-
CYTCTBHE HEIOCTAIOIIMX CBEJCHUN U3 KU3HU U3Y4aeMOro JIMLA
MBI IONOJIHSIEM PACCYKACHUAMM, OTPAXKAIOIIUMU CKOPEE MUPO-
BOCITPUSITHE HAC CAMUX, HeXeNu cyObekTa n3yueHusi. B Ouorpa-
(pym EBrennsa BnagumupoBrya Takux JJakyH MHOTO. MBI He Me-
€M MCTOYHMKOB JIMYHOTO IMPOUCXOKACHUS, TIO3BOJISIONINX YCIIbI-
math rojgoc camoro BackkoBckoro. Hama pekoHCTpyKLMsi HO-
CHUT XapakTep UHTEPIPETALIMU U3BECTHBIX HaM CErofHs1 (PaKTOB
TOJIBKO €ro MyOJIMIHON U TTPodecCHOHAIBbHON AesITebHOCTH. K
COXAJICHUIO, JIMYHAsA, YaCTHAsA CTOPOHA €ro XU3HU HaM HEu3-
BECTHA, Mbl 3Ha€M Jiu1IIb, r1e ymMep E.B. BacbkoBckuil, HecMOTps
Ha MHOTOYMCJIEHHBIE THIETHBIE MOMBITKU BBISICHUTh TOYHOE Me-
CTO ero morpedeHusl.

Ecimu xapakrepu3oBars JUYHOCTh EBrenns Binagumuposnua
CKBO3b IIPU3MY €ro NnpogeCcCUOHaIbHOU NEATEIbHOCTH, TO HA

" Archiwum Akt Nowych (AAN). WRiOP (Ministerstwo Wyznan Religijnych i
Os$wiecenia Publicznego). 6427. S. 86, 88.



YM Cpasy NpUXOIST TOJILKO /IBa CJIOBA — nedazoz v yuewslii. [1o
HallleMy MHEHUIO, CJIOBO «II€/Iaror» B IAHHOW KOMOUHAINU OY-
JIET CTOATh Ha nepBoM Mecre. Bea xusHbp E.B. BacbkoBckoro
OblIa CBsI3aHA C YHUBEPCUTETOM. YUpekKAeHHs, B KOTOPHIX OH
padoTtaj, MEHSJTUCh, HO MX THUIT OCTaBAJICSA TOT ke — 3TO ObI-
JIM yHUGepcumemvl. BeCb OTHOCUTEILHO KOPOTKUM NEPUO], a/1BO-
KATCKOM MPaKTUKHU (BCEr0 BOCEMb JIET ), KOTOPYIO MMell BacbKkoB-
CKUH B JOPEBOJIIOLIMOHHON UMrepatopckoil Poccuu, Obu1 snn3o-
JIOM, BO3HUKIIIUM B ero ouorpaduu n3-3a CTpeMyIeHHs! TIonacThb
B COOOIIIECTBO YUYEHBIX-TIEJAarOrOB-IOPUCTOB. ¥ 3TO HECMOTPSI Ha
TO, YTO BOIIPOCAMH a/IBOKATYPbl OH 3aHUMAJICS BCIO CBOIO ’KU3Hb
U TOT (aKT, YTO €ro OTel], KOTOPOro OH 0e3MepHO yBaxkaJ, Obll
a/IBOKATOM U CWJIBHO TpeycIien Ha poeccuoHanbHoi HuBe. U
yem Ommke E.B. BacbkoBCKME moACTynman K MUPY HayKH, TeM
oXecToueHHee Oblla 60pbOa 3a MpaBo B 3TO COOOIIECTBO BOUTH.

Nraxk, EBrenunit Bnanumupouy BacbkoBckuii ponuics 8 (21)
pepans 1866 r. B Onecce. B 1888 r. okoHUM 10puanyYecKuit
(paxynprer MIMneparopckoro HoBOpOCCHICKOTO YHUBEPCHUTETA.
B 1897 r. 3aimurun B Cankt-IletepOyprckoM yHUBEpCUTETE Ma-
TUCTEPCKYIO AurccepTaiuio «Opranu3aiius aiBoKaTypei», B 1901
r. — B KazaHckoM yHHUBepcHUTETe TOKTOPCKYI0 Auccepraimio «Lu-
BUJICTUYECKAs] METOMIOJIOTUSI: YUeHUe O TOJTIKOBAaHUU U TIpUMe-
HEHMU TPaXKJAHCKHUX 3aKOHOB» 2. Cpasy 1o OKOHYaHUU YHUBEP-
CUTETa Y OJTHOBPEMEHHO C HANKCAHUEM [IMCCEPTALMU OH 3aHU-
MaJicsl Ipundeckoi mpakTikoi B Onecce. B coOcTBeHHOpYUYHO

12 Tomcuroe B.A. Poccuiickue npasosegbl X VIII-XX BB. C. 301.



3anonHeHHOW M B 1939 r. ankere!® ykazano: B 18891894 rr.
OBbLT IOMOIITHUKOM TIPUCSI)KHOTO TTOBEPEHHOTO (AITUIMKAHTOM),
a B 1894-1897 rr. — aqBOKATOM TIO TPAkKIAHCKMM Jejiam ',
Wnrepecen akrt ero 6uorpacdun Toro nepuoaa Ku3HU, HU-
Korja He oTMevasIunics uccienopareaaMu. B 1889—-1890-x rr.
EBrennii Biragumuposud non ncesroHumMoM MapteiH Bopyis
MUIIET CTUXU U hpebeToHbI 1Jis1 «OJeCCKOro BECTHUKA», O YeM
caM COOOIIUJ B CTUXaX ke B KHHUTe «AJbOOM IOMOPHCTUIECKHIX
ctuxoB MaprsiHa bopyau. 1889-1890» (Opecca, 1891):

DeILETOHUCTOM COCTOSI

s1 B «BectHuke Onecckom»
JKypHaie, Kak U3BECTHO BaM,
ConuMaHOM, CTPOrOM, BECKOM .

Co0OcTBEHHO, CaMO 3TO U3/IaHKE MTPEICTABIISIET COOOM pa3po3-
HEeHHbIe yOIUKAIuK, COOpaHHBIE B OJHY HEOOJBIIYI0 KHUKEY-
Ky, MIMEBIIYI0 KapMaHHbIM (popMmart. B Hero Bonum cruxu us ¢e-
JIbETOHOB, HAIpUMeEp, IO MOBOAY Cbe3da (hapMaleBTOB, O pe-

13 Lietuvos centrinis valstybes archyvas (JIUTOBCKMiI LIEHTpaJIbHBINA TOCYJAPCTBEH-
Hblid apxuB; LCVA). Jluunsle nena BacbkoBekoro. ®. 175 (Yuusepcurer Credana
Baropus). Omn. 1 (1Bd.), . 1123. JI. 74-75.

14 Nudopmaruio o Mectax XpaHeHus1 B POCCHIICKOM rocynapCTBEHHOM HCTOpUYE-
ckoM apxuBe (PTIA) B ITeTepOypre NocyKHbIX CITUCKOB BachkoBCKOTo Kak mpodec-
copa yHuBepcuteta cM.: Cyxapes FO.H. Matepuasnbl K UCTOPUHM PYCCKOTO HAYYHOTO
3apy6exbs. Kaura nepsas. M., 2002. C. 90.

15 AnGom IoMopucTHYecKuX cTuxoB MapteiHa Bopymm. 1889-1890. Onecca, 1891.
C.5.



opme Basbca, 0 Gajere, a TaKkKe SMUTPaMMBI ',

Kak BuaHO, MOOOOHOE «TBOPYECTBO» — WIJIM X000, WX 3a-
PabOTOK — OBLIO JAJIEKO OT IOPUANIECKON TEMATHKH, HO TIO Ka-
KUM-TO MPUYMHAM ObUIO HEOOXOMMO CaMOMy aBTODY.

Jluteparypubiii 1ap BacbkOBCKOro BIOC/IEACTBUM OTMEYAJICs
kputukamu. Tak, «Pycckue Begomoctn» u «KypHai rpaxiaH-
CKOTO Y YTOJIOBHOTO TpaBa» B 1893 r. orMevanu KUBOU CTUIIb U
XOPOIIUiA TUTepaTypHbIi sA3bIk EBrenus Bnagumuponuya !.

[Tocie 3amuThl MArMCTEPCKOM qUccepTani BacbkoBcKuii 00-
palaercss K Hay4YHO-IIEAArornyeckon AestesibHocTu: ¢ 1897 r.
OH MpUBaT-goLEHT, ¢ 1904 r. — sKcTpaopauHapHbIi mpodeccop
1o Kadeape TpakAaHCKOro mpapa M IpaskJAaHCKOTO CyIOTPOU3-
BoacTBa Mimneparopckoro HoBopoccHiicKoro yHuUBEpCHUTETa, €
1906 r. — opnuHapHblii Tpoceccop, B TeueHue Tpex Jet (1906—
1909) — npopekTop 1o padote co cryneHTamu. OgHako B 1909 1.
10 OOBMHEHUIO B HENIPUHSATUM PENPECCUBHBIX MEpP MPOTHUB CTY-
JEHTOB, yYaCTBOBABIIMX B POTECTAX, TI0 PELICHUIO Cy/1a OH ObLT
OTCTpPaHEeH OT JO/KHOCTH 8. B 9TOM 0OBUHEHMY MTPOSIBIISIETCS Xa-
pakTtep rnejarora BachbKOBCKOro — OH CUMTajl, 4TO B Mpolecce
oOy4eHusi B YHUBEPCUTETE BaXkeH caMm Impoliecc 00y4yeHus, a He

16 Tam xe. C. 6, 18, 20, 33, 171-175.

17 Pycckue Begomoctu. 1893. Ne 28; JKypHan rpa)xaaHCKOrO U yrojIOBHOTO IpaBa.
1893. Ne 4.

8w nofpoOHee 00 ITOM Mporecce MOAOOPKY BHIPE30K M3 ra3eT U MyOIuucTiIe-
CKHe MaTepHuajibl COBPEMEHHHUKOB B u3/.: PeBomonmonHoe ruesno: U3 ucropun Ho-
Bopoccuiickoro yauBepcutera. CII0.: Akan. cowo3 cryneHtoB CII6. monmMTexH. MH-Ta,
1909.



60pb0Oa 32 MOMUTUYECKUE B3IJISI/IBI CTY/IEHTOB.

C 3TOro MomeHTa 1 HauMHAIOTCS Ipodessl B Onorpacguu E.B.
BacpkoBckoro. B aHkeTe OH czenalt 3amvch O BO30OHOBJICHUM
paboThI OpAMHApHBIM ITpoeccopoM B OeCCKOM YHUBEPCUTETE
c 4 mas 1917 r. o 31 urons 1924 r." B HayuHo# nutepatype
BCTPEYAIOTCS] MHBIE CBEJICHHUSI, KOTOPBIE MBI CUMTAEM OIIMO0Y-
HbIMU. Tak, npogeccop B.A. ToMcuHOB, HanucaBIIMii HanOO-
nee nonHyto ouorpacduio E.B. BacbkoBckoro, yTBep:xaaeT, uro ¢
1921 r. oH 3aHUMAJT JOIKHOCTb Mpodeccopa yxke B YHUBEPCU-
tete Credpana baropus B Bumbro (coBp. Buibaioc)?’. Bunumo,
aBTOp OMUPAETCS] HAa CBEAEHUSI, OMyOIIMKOBAHHBIE B MOJILCKOM
cnpaBounuke?!. [TpuunH, mo koropeiM E.B. BacbkoBckwii B i4-
HoW aHkeTe B 1939 r. Mor HaMepeHHO MCKa3UTh CBEICHUS O CBO-
eil paboTe, Mbl HE HAXOJIUM.

Ceenenus o xu3Hu Eprenns Bragumuposuya B Onecce mo-
cie 1917 r. umerorcs B 0(pULIMaTIbHOM 3aKJIIOUEHUH O Ha3Have-
HUM €r0 Ha I0JKHOCTB Ipoeccopa Yausepcutera Credana ba-
topusi: «B 1917 rony BpemeHHOe mpaBUTENBCTBO, B COOTBET-
CTBUM C MOCTaHOBJeHWeM YueHoro CoBeTa, BOCCTAHOBUJIO €ro
B IIPEXHEN NOKHOCTH, B pe3yJibTaTe 4Yero OH BOZOOHOBWUI Ipe-
MO/IABAHME KYPCOB I'PaXkIaHCKOIO MpaBa M Mpoliiecca B YHUBEP-
curetre (HoBopoccuiickom. — M.X .), a ociie OOJBIIEBUCTCKON

19 Archiwum Akt Nowych (AAN). WRiOP (Ministerstwo Wyznar Religijnych i
Oswiecenia Publicznego). 6427. S. 1-15.

20 Tomcunos B.A. Poccuiickue npaBosenpl X VIII-XX BB. C. 306.
21 Srédki A. Uczeni Polscy XIX-XX stulecia. T. IV: S—Z. Warszawa, 1998. S. 447.



«YHUBEPCUTETCKOW pepOpMbl» YHUBEPCUTETOB — B OpPraHU3allu-
X, UX 3aMeHUBIIMX. B 1918 roqy u3bpaH jekaHoOM opuanye-
cKoro (hakyJbTeTa, MOYETHHIM MUPOBBIM CY/IbEH U MpejceaTe-
JeM che3fa MUpoBbIX cyneill B Opecce. McnonHsin 31 o0si3aH-
HOCTH JI0 JIMKBHJIAIMK OOJIbIIIEBUKAMUA MUPOBBIX CyJ0B B 1920
romay»22.

WctunHbIN Iefaror Yrusepcumema — 310 BCETJa yUYEHbIN, KO-
TOPBIA HEPa3pbIBHO CBS3aH C MPUKJIAAHOU cepoil mpoduiib-
HOU Hayku. [lepepaGarbiBasi MPakTUKY U (hOPMYIUPYS TEOPUIO
PO(PeCCUOHATIBHOM IEATENLHOCTH, E1Aaror-y4eHblid, Kak mpa-
BUJIO, CTPEMUTCSI BOCIIPOM3BOAUTD U aKTyaTU3UPOBATh CBOU Ha-
YUHO-TIPAaKTUYECKHE Pa3MBIIIUIEHUs] B padOTe CO CTYJeHTaMH, B
paboTe ¢ TeMu, KOMy OH JIOJKEH IMOMOYb C(pOpMHPOBATH MEH-
TaJIbHYIO TPO(peCCHOHabHYI0 MaTpuily. B aToM oTHOIIEHNH pa-
60Thl BacbKOBCKOro y4eOHOro IjiaHa 4acTo HOCAT XapaKkTep Me-
TOIUYECKUX TOCOOMI 1 TPaKTUKYMOB. IMeHHO 1o 3Toi nmpuyn-
He, Ha Halll B3VISI/I, er0 padoThl aKTYaJIbHbI 1 MHTEPECHBI U Ce-
TOJHSI HE TOJbKO MCTOPUKAM MPaBOBEJEHUS, HO U Mpodeccro-
HAJILHBIM IOPUCTAM.

[Momumo npouero Esrennii Binagumuposnd 3anumascs 0600-
IIeHNeM, COOMpPaHUEM B CaMOCTOSITEJIbHbIE M3/IaHUsI pelleHui
Cenara, 4T0, OUEBH/IHO, UCTIOB30BAJIOCH B yueOHOM Tporiecce >3,
Ero nepeBoabsl rOBOPSIT, C OAHON CTOPOHBI, O XOPOIIIEM 3HAHUU

22 AAN. WRIOP. 6427. S. 3-4.

3 COopHUK perieHH# [ paskIaHCKOrO KacCallMOHHOTO jAernapTameHTa IlpaBuTelb-
crByiomero Cenara ¢ 1866 o 1914 r. Onecca [1913-1915] (22 Bbin.).



MHOCTPAHHBIX SI3bIKOB, B YACTHOCTH HEMELKOTO, aHIJIMICKOTO,
UTAJIbSIHCKOTO, (DPAHILy3CKOTO SI3bIKOB, JIATBIHUA (ITPO MOJIbCKUMI
SI3BIK 37IECh U TOBOPUTDH HE TIPUXOIUTCS), C APYTON CTOPOHBI, 00
MHTEpECe CPABHUTEJIBHOIO aHAJIN3a NIPaBa, IPAaBOIPUMEHUTEb-
HOW MPaKTUKU B Pa3HBIX eBPOIEHCKUX rocyaapcrbax 24, I1omoo-
HBIM QHAIM30M, TIUTAIONIMM 1 00OTaIA0IIUM U €r0 TEOPHIO, OH
OyeT 3aHMMAThCS BCIO )KU3Hb, M OUEBUIHO, UYTO HE TOJILKO pajiv
3apaboTKa.

CnyxeHno BacbKOBCKOro cBOEMY MPU3BAHMIO HE IOMELIAIN
HU pasrap rpaxJIaHCKOM BOWHBI, HU CTPOUTEIBCTBO HOBOTO I'0O-
cynapcrBa — CoBerckont Poccuu. B 1918 r. BbIIILIO B CBET €ro
nocobue « TUMMYHbIE TpaKJaHCKKE Aesa» 2.

Hano ckazarh, 4To BOCXOX[EHHE K MNPOPECCHOHATBHOMY
NPU3HAHUIO HAYYHBIM YHUBEPCHTETCKIM COOOIIIECTBOM H 00pe-
TeHue ctaryca nmpodeccopa 11t EBrenus Bnaaumuposuua 6butn
HENpOCTbIMU, €CJIU HE CKa3aTh TEPHUCTHIM. [JJokTOpCKas auccep-
taiusi BacbkoBckoro «lluBuimcrtuyeckass METOIOIOTUSA: Yue-
HUE O TOJIKOBAHMHU U NTPUMEHEHUM I'PAXKJIAHCKUX 3aKOHOB» BbI-
3BaJia He MPOCTO MyOInYHOe oOcykaeHue. [Juckyccus u cnopsl
BOKPYT JIUCCEPTAINU, KaK 1 €r0 OTBET Ha TPETEH3UU K HeMy, Obl-

24 Bacwrosckuii E. B. [OT niepeBomurika) // Hepune P. Teopus Bnanenus. CII6., 1895.
C. I-II; Bacvkosckuii E.B. Tlpenucnobue // Ton H. @panity3ckas ¢punocodust nepBoi
nostoBuHbl XIX Beka. CITI06., 1896. C. 1-2.

2 Bacvroscruii E.B. Tumranbie rpaxaaHckue jaena: [TocoOue mpy u3yd4eHuu pyc-

CKOTO TPakJAHCKOTO Ipolecca IJis CTYJEHTOB M HauyMHalomux lopuctoB. Opnecca,
1918.



71 OnyOIMKOBAHBI2®. DTO MOJIOKEHUE U CETO[HS COXPaHSIETCS B
CHCTEMe BBICIIEro 00pa3oBaHMs: yeM OoJiee BHICOKOW CUMBOJIH-
YEeCKOM IIEHHOCTBIO HAJICJICH CTaTyC YYEeHOro, TeM OoJiee CIIOXK-
HBIM M U3MATHIBAIOLIUM Oy/eT MyTh K €ro OOPETEHHUIO.

Hakaun crpacreit, ciioBoynorpedienusi, 00beM B3aMMHBIX 00-
BUHEHUH, TIEPEXOASAIIUX B OCKOPOJICHHUS], U CTeTIeHb capKa3ma 1
caTupsl B JAHHOM MepeOpaHKe HOCHITM OUEBHTHO 3arpe/Ie/IbHbIN
XapakTep (Jaxke B Hallle BpeMsl, K CYaCThbio, Mbl PEJIKO BCTpeYaeM
NOIOOHBIN «0OMeH JIIOe3HOCTSIMI» ). Celiyac yxe HEBO3MOXHO
YCTaHOBUTH UCTUHHYIO MEPBONPUYNHY TAKUX SMOIIHIA, TIOCKOJTb-
Ky BHUMATeJIbHOE IPOYTEHNE OT3bIBOB M OTBETOB HA HUX HaIJISI/I-
HO CBUJIETEJICTBYET, UTO U3JIOKEHHOE B HUX SIBJISIETCS HE MPH-
YUHOMH, a JIMIIIb MOBOAOM [Is1 CJIOBeCHOM nyanu. KoneuHo, Jo-
Oast HayyHast paboTa ¥ MHEHHUE JIIDOOTO YYEHOTO MOTYT TIO/IBEP-
raThCsl KPUTHUKE U BBI3bIBATH COMHEHUS B IIPABWJIBHOCTH CYXK/Ie-
HUM, HO JAJIEKO HE BCETIAa 3TO AEJIAETCS B TAKOM OeCIoIaaHON
1 U3JieBaTe/ibckoi MaHepe. CripaBeUIMBOCTH pajid HEOOXOIUMO

2 3azoposckuii A.H. OT3bIB 00 yUeHBIX Tpynax npusar-goneHTta E.B. BacbkoBcko-
r0, COCTaBJIEHHBIH OpAMHApHBIM MpodeccopoM A.M. 3aropoBckrM MO HOPYYEHHUIO
IOpuanyeckoro akynsrera Mmneparopckoro HoBopoccuiickoro yHuBepcuteTa 1 Ha-
MeYaTaHHBIH COMIACHO MOCTAHOBJIEHUIO Toro ke PakympreTa oT 2-ro OKTIOps 1903.
Opecca, 1903; Ox sce. OuieHKa COUMHEHMI NTpUBaT-A0IeHTa BacbKoBCKOrO, cienaH-
Hasl B OT3bIB€, COCTaBJIEHHOM 110 nopydeHuio IOpuanyeckoro gakynprera Vimmnepa-
Topckoro HoBopoccuiickoro yHuBepcutera opauHapHeiM mpodeccopom A.M. 3aro-
poeckuM. Opnecca, 1903. B oteer E.B. BacbkoBckuM ObuTH OMyOIuKoBaHb: OTBET Ha
or3biB Ipod. A.W. 3aroposckoro // Bacvkosckuii E.B. Ilepn yuenoi kputuku: OTBET
npod. A.M. 3aroposckomy. Onecca, 1903; Ou ace. Tlepn yuenoit kputuku: OTBET
npod. A.M. 3aroposckomy. Ognecca, 1904.



OTMETHUTb, YTO HEJIECTHbIE U KPUTUYECKHE OT3bIBbI Ha JTOKTOP-
CKYIO TMCCEPTALMI0 UCXOAWINA HE TOJIBKO OT mpodeccopa 3aro-
POBCKOTI'0, HO U OT JIOSUIbHBIX K BachbKOBCKOMY yUeHBIX; pa3syme-
eTcsl, MOCJIeJHUE BbIPAXkKaal CBOM MBICJIM KOPPEKTHO U AMILIO-
MaTUYHO.

Pemenne Esrenus Bnagumuposuya o nepeesae B [lonbiny B
roapl ['paxAaHCKON BOWHBI CKOpee BCEro He ObUIO BBIHYKJIEH-
HbIM. Bb16op [Tosbim 1 monbcKoro yHUBepcuTeTa Kak Mecra pa-
OOTBI, TyMaeTcs, ONpeessyiCs ero HAIMOHAILHOCTBIO U 3HAHU-
€M MOJILCKOrO A3bIKa. OnuH u3 ero kosuier — Kapons JIiorocran-
CKHH, npodeccop rpaxkJaHCKOro npasa Bapmasckoro yHusep-
cuteTa, B oKTsi0pe 1923 r. mucait: «...Mmo3Bomo ceOe BhIIBUHYTh
kaHgunatypy npod. Onecckoro yHuepcutera E. BacbkoBcko-
0, OJHOTO M3 JIy4YIIMX [UBHIKMCTOB, padoTaBIIMX paHee B Poc-
CHH, TIOJISIKA, BEYIIEro MOJbCKUIA JJOM, KaXAYILEro BEpHYThCS
B CTpaHy. MHe U3BECTHO, YTO OH CTaj Ha CTOpoHy [lonbiu, u B
Ommkaiiiee BpeMs OXKHIAeTCsI ero BO3BpaIleHue» 2.

EnuHCcTBEHHOE, YTO MBI HE MOKEM YTBEPKAATh TOUYHO, TaK 9TO
TO, KeM cuutail ceOst EBrennii BiaguMupoBruy — SMUrpaHTOM U3
Poccru nonbcKoro mpoucxoxIeH!s Wi NOISIKOM, BEPHYBILIAM-
Cs1 Ha UICTOPUYECKYIO POJIUHY.

Pycckast kononust B [lonbine Omaromapsi smMurpanyu Obuia
MHOT'OYHMCJIEHHON W OJJHOI W3 CaMbIX 3HAYMTENBHBIX B 3apyoOe-

27 AAN. WRIOP. 6427. S. 5. K. JIOTOCTAHCKHMIi BHICOKO OT3BIBAJICS O HAay4YHOM
ypoBHe BacbkoBckoro: «I[Ipod. BacbkoBckuil nMeeT OOIIUpHbIE 3HAHUS HE TOJBKO B
POCCHIACKOM TIpaBe, HO U BO (DPAHITy3CKOM M BOOOIIIE 3arla JHOEBPOIIEHCKOM, ITPUBIIE-
YeHre ero B BuiibHO ObLITO Obl BEJIMKOJEITHBIM NipHoOpeTenneM» (Ibidem).



JKbe, oHa cocraBiisia 140 TeIcsIY yeoBek 2.

EBrennn Bragumuposuu ykaseisaer YHusepcurer Credana
Baropus B BuiibHO cBoMM MecToM padoThl ¢ 1 ceHTsiops 1924
r. OT 3TOil JaTel MOXHO HayaTh OTCYET €ro «IOJbCKOW Ouo-
rpacdumn»?. JlomkHOCTb Tpodheccopa B 3ToMm yHUBepcuTete E.B.
BacpkoBckuid 3anuman 15 ser (¢ 1924 no 1939 r.), perynspHo
IPOXOJIs NiepeyTBepxkacHue .

B.A. TOMCHHOB yKa3bIBaeT, UTO Ha Kakoe-To BpeMs BacbkoB-
CKHUM ye3:xal B YexocnoBakuio, rae 1o 1928 r. uurai JieK1uu no
IpaXJaHCKOMY TIPaBYy U IPAkJIAHCKOMY CYAOIMPOU3BOJCTBY CTY-
nentaMm Pycckoro ropuauaeckoro dakyibrera B [Ipare3!. OpHako
CBEJIEHUSIMU U3 JIMUHBIX JIEJ MOJILCKOTO U JIMTOBCKOTO ApXUBOB
9TU (PaKThl HE MOATBEPXKIAIOTCS.

CmeeMm npennosnoxutb, uto E.B. BacbKOBCKMU TpenoaaBal
Ha pyccKoMm opuanueckoM ¢akyabreTe B [Ipare B kauecTBe mpu-
IJIalIEHHOTO MTpodpeccopa Ha YCJIOBUSX COBMECTUTENIbCTBA WU
paszoBbix pador. CornacHo cBeieHUsIM «OT4yera O COCTOSIHUU
u nearensHocty Pycckoro IOpunnueckoro ®akynbrera B Ipa-

2 Hnos M. Pycckue B Iombime (1919-1939 rr.) // Hopwiii xypran (Hbio-Vlopk).
1990. Kn. 179. C. 255.

% 910 KOCBEHHO TIONTBEPXKIAETCS M TeM, UTO JOKYMEHTHI O MPOXOKASHUM KOH-
Kypca Ha JOJDKHOCTh opaMHapHoro npodeccopa Ha I kadenpy rpaxaaHckoro npa-
Ba YKa3bIBAIOT CTaTyC BacbKOBCKOTO Ha MOMEHT MPOXOKICHHUSI TPOLIETYPHI KaK «ObIB-
niero opauHapHoro npodeccopa HoBopoccuiickoro Yausepcurera B Onecce» (AAN.
WRIiOP. 6427. S. 1-2).

30 Myuunpie nena E.B. BacskoBckoro B LCVA 1 AAN conepikar Bce 3TH IOKYMEHTBI.

3! Tomcunos B.A. Poccuiickue npasosegbl X VIII-XX BB. C. 307.



re 3a 1927-1928 yueoOnsiit rog» (I[Ipara: Tum. «Jleruorpacusi»,
1928), omyOMMKOBaHHOTO B COOPHUKE MATEpPHAJIOB TI0 UCTOPUH
PYCCKOTo Hay4qHOTO 3apyOesxbsi, E.B. BacbkoBckuii Bes 3aHATHSA
MO pa3pelieHnio Ka3ycoB MO IrpaxkJIaHCKOMY MpaBy 2. B uucno
npernojaBaresiei JITYHOTO CocTaBa OH He BXoAWI. [lesTebHOCTh
(paxynprera ¢ 1927 r. cocrosna auib B JOBEJCHUNA YETBEPTOrO
Kypca 70 KOHIIa 0Oy4eHHs, preM ObLT 3aKpbIT yke ¢ 1925 1.3
[To 31Ol MpUUYMHE paccMaTpuBaTh PYCCKUM IOpUAMYECKUN ha-
KynbTeT B [Ipare kak BO3MOXKHOE U UIUTESIbHOE MeCTO paboThl
E.B. BaCbKOBCKOro Mbl HE UMEEM OCHOBAHUHU.

[TpusHaHusi cBoUMX TMPOdEeCcCCHOHATBHBIX HAYYHBIX 3aCIyr B
[Monpime EBrenunii BnagumupoBud 1006UiICs O4eHb OBICTPO. Yke
yepe3 MATh JIeT, NMPU MPOXOKICHUM OYepPETHON KOHKYPCHOM
IpOLIEAYPhl TIPY TIepen30paHnyl Ha IOJKHOCTH Mpodeccopa, OH
NIOJTYYaeT JIyYIlle pEKOMEHJAIIMU U BBICOKYIO OLIEHKY CBOMX Pa-
00T OT KOJLJIer.

BHuMmanve k kaHauaatype BacbKOBCKOIO CO CTOPOHBI PYKO-
BOJCTBA (PAKyJbTETA U YHUBEPCUTETA 3ACITYKUBAET OTIEIBHOU
ucropuu. [eno B Tom, uto B 1930 r. EBrenuio Bnagumuposuuy
ucnoyHuWIOCh 64 roga. PekTopar yHuBepcuTeTa NpUHSLI pelie-
HHUe 00paTuThcsi B MUHHUCTEPCTBO 1O AejlaM PEeJIUTUU U HApOJ-
HOro npocseneHns [lonpim ¢ XoaaTaiicTBOM O IIPOIJIEHUN CPO-

32 Order 0 COCTOSHIM U JCATENTBHOCTH Pycckoro IOpuaudeckoro daxynbrera B
IMpare 3a 1927-1928 yue6nsiit rox (Ipara: Tun. «Jlernorpadus», 1928 // Cyxapes
FO.H. Marepuansl K MCTOPHU PYCCKOTO HaydHOTro 3apyOexbs. Kuura Bropas. M.,
2002. C. 209.

33 Tam xe. C. 208.



Ka MpeObIBaHUS €ro B JIOJDKHOCTU 10 70-1eTrsi. MUHUCTEPCTBO
Pa3penmiIo NPOTUTh CPOK KOHTPAKTA TOJBKO HAa OUH YIeOHBIN
rofi. Takas mporieypa MoBTOPsIaCh KX Ibli o1, BIUIOTH JIO Je-
kaops 1936 r., korga E.B. BacbkoBckuii ObLT U30paH MOYETHHIM
npoceccopom.

OO6ocHoBaBIch B BuibHO, mpakTtudecku cpasy EBrenmii
BraguMupoBrY HaUMHAET TOTOBUTH HAYYHbIE U yUeOHO-METOIH-
Jyeckue MyOauKalMy Ha TMOJIbCKOM si3bike. bubnuorpacdus ero
MOJILCKUX Pa0OT HUCKOJIBKO He ycTyrnaeT oudnuorpaduu pador,
U3JJAaHHBIX HA PYCCKOM SI3bIKE.

CambIMK U3BeCTHBIMU YueOHbIME TTocoOusiMu E.B. BacbkoB-
CKOT'O CTaJiM «Y4YeOHHK rpaxIaHcKoro npasa» (1894) u «Yueb-
HUK TpakJaHCKoro mporecca» (1914), monyuusiiive BbICOKHE
OLICHKM MpaBoBenoB M IMBWIKACTOB. Tak, I'.®. Illepmienesny,
koToporo cam Eprenuii BnaguMupoBrUY cuuTas CBOMM yuyuTe-
JIeM-HACTaBHUKOM, MHUCAJ: «...y4eOHUK BachbKOBCKOrO MOXeET
CITy)KUTh «JTyUIIIAM IOCOOMEM» C TIEJArorndeckoi CTOPOHBI, U3-
JIOKEHUE B HEM OTJIMYAETCSl MOPA3UTENIBHOIO JIETKOCTBIO: MPO-
CTHIM U KUBBIM SI3bIKOM aBTOP M3JIaraeT caMble TPY/IHbIE BOIPO-
Chl TPAXJAHCKOTO MpaBa, 3HAYUTENILHO OOJeryasi TeM M3y4daro-
M 1 O€3 TOro TPYAHYIO 33/1a4y YCBOSHUS TIpeAMeTa» 3.

Msuenue 00 yueOHUKe BhICKa3bIBa U ITpaBoBe A.A. barva-

3* AAN. WRIOP. 6427. S. 19-93. Vka3 o TIPUCBOEHUM BachKOBCKOMY 3BaHMSI T10-
yeTHOro rpodeccopa akyinbTera rMmpasa u oOIIecTBeHHbIX HayKk YHuBepcutera Cre-
(pana Baropus B BunbHo 6601 moamnucan [pesunentom Pecryomuku [Monsima Y. Moc-
mikuM 15 nexkadps 1936 r. (Ibid. S. 93).

33 1ur. no: Tomcunos B.A. Poccuiickue nipaBoBenpl X VIII-XX BB. C. 299.



KOB: «SICHOCTb U CXaTOCTh, MTPABUJIbHAS TIOCTAHOBKA BOIIPOCOB,
YMEHHUE OTIEJNSTh CYIIECTBEHHOE OT BTOPOCTENIEHHOTO U CIIOp-
HOT'0, JOCTaTOYHAS SPYAUIIMS U OOraTCTBO HAMEKOB HA JAJIbHE-
1I1€ HUTU UCCIEA0BAaHUS IIPEAMETA — TAKOBBI IJIABHbIE KAaYeCTBA
9TON KHUTU... KHura r. BacbKOBCKOro SIBJISIETCS IEHHBIM TTPU-
oOpeTeHneM JJTsl Hallled INTepaTypbh» >°.

«YU4eOHMK TpakJaHCKOro mporiecca» mpaBoBen A.A. Byra-
€BCKUI B CBOEH PEIeH3UH MPU3HAJ «CaMbIM ITOJIHBIM U3 CYIIe-
CTBYIOIIUX y4eOHUKOB I'PaXAaHCKOTO Mporiecca. .. 00pa3oBbIM
y4eOHUKOM T'paXJaHCKOTO Tporiecca M MpeKPacHbIM MocoOueM
JUTsI HAUMHAIOIIUX IOPUCTOB» 3.

[Nonbckue Koieru u3 3Tux padoT BbLIEIsN «OpraHu3aimio
a/IBOKATypbl», a TaKKe « YUeOHUK T'PakJAaHCKOro MpaBa» M Ha-
3bIBAJIM VX «KJIACCUUYECKUMHU pabOTaMU, IMEIOIMMUCS Ha PyKax
ellBa JIM He KaXJ0ro 3aHMMAIOUIEerocsl YKa3aHHbIMU Mpodiema-
MU IopucTa u3 ObiBIei Poccuiickoi nmmiepun» . OTmedanu oHU
¥ JINYHBIE «BBIIAIONINECS Melarornyeckue CriocooHocTr» Epre-
HUs Bragumuposrya®.

Baxnoe mecto B padorax E.B. BacbKOBCKOTo Kak mpakTHKO-
BaBIIIEr0 paHee aJBOKATa 3aHUMAIOT He TOJIbKO MPOOIEMbI ITUBH-
JIUCTUKH B 1IEJIOM, HO ¥ TeMa aJJBOKATCKOM 3TUKH, Crienudurka
npopecCHOHATIFHOM JIesITeJIbHOCTH aIBoKaTa. CaM OH OOBSICHSIT

36 Tam xe.

37 Tam xe. C. 305-306.

38 AAN. WRIOP. 6427. S. 3-4.
3 1bid. S. 5.



9TO crienyomum oopasoM: «be3 mpeyBenuueHns: MOKHO CKa-
3aTh, YTO HU OFHA IIpOpeccust He MPEICTABISET JJisl HDAaBCTBEH-
HOCTHM 3aHUMAIOIIUXCSI €10 JIUIl TAaKUX COOJIa3HOB, KaK a/IBOKa-
Typa. DTO 3aBUCUT OT MHOTUX npuuuH. IIpexne Bcero aaBokar
0 CAMOMY XapaKTepy CBOEH JIeATeIbHOCTH 00s13aH BpaIlaThCs B
cepe, KOTOpast N300WITYET IMOABOJAHBIMU KAMHSIMU, COBEPIIICH-
HO HEM3BECTHBIMHM TMPEJCTABUTEIISIM JIPYTUX JIMOSPATbHBIX TTPO-
eccniin®?,

3acnyru E.B. BacbkoBckoro B 061aCcT IMBUJIMCTUKY U 3HA-
JyeHue ero padoT MPU3HABAIKCH IMMPOKUM HAYIHBIM COOOIIE-
crBoM [lonpiu. B 1938 r. oH ObUT U30paH WIEHOM-KOPPECIIOH-
neHtoM [lonbckol akagemMuu 3HaHUM (MCTOPUKO-(PUI0COPCKO-
ro otnenenus1)*. B Exeromnuke Akanemun 1946 r. ripu noase-
JICHUU UTOTOB IO BBIOBIBIITM B TOJIb BOMHBI WieHaM AKaJIeMUH
B HEKpoJjiore mogyepkuBayioch: «EBrenuii BacbkoBckuil 3aHU-
MaJl BbIAIOIIEECs] HAyUYHOE TOJI0KEHUE B TPAKAAHCKOM U IPO-
IIECCYaJIbHOM TpaBe Onarogapsi paboTam, HAIMCAHHBIM HA pPycC-
CKOM s13bIKe. VI3 HUX HauOOJBIITYI0 U3BECTHOCTh MOTYIUIIO TIPO-
U3Be/IeHNE B IBYX TOMax 00 OpraHu3aIiK aJBOKATYPbl M OO P-
HBIW TP/ MOJ Ha3BaHUWEM «MeTofoNorusl IMBUIUCTUKI». Pa-
00Ty 0 MeTO/I0JIOrMH (ITPEToIaBaHNK) OH TaKXKe M3/1aJT Ha MOJTb-
CKOM f3BIKE, KOrJJa CTaJl 3aBeAyILIMM Kadeapou B YHUBEPCH-
tere B BunbHo. Cpen pycCKHX M TOJIbCKUX IOPUCTOB TIOTYYH-

40 Hur. mo: Tomcurnos B.A. Poccuiickue npaBoBeapl X VIII-XX BB. C. 300.

! Rocznik Polskiej Akademii Umiejetnosci. Rok 1939/1945. Krakow, 1946. S.
LXXIII, 67-68.



JI0 MIAPOKOE PaCIIPOCTPAaHEHHE COCTABJIEHHOE UM COOpaHUe Cy-
JeOHOU MPaKTUKX POCCUNCKUX CyoB. OH Takke SIBJISIETCS aBTO-
poM Kypca poccuiickoro cynonpou3BoACcTBa (Ha PyCCKOM SI3bl-
Ke) 1 paboThl O MOJbCKOM I'pakAaHCKOM Mporiecce. V3 npyrux
€ro TPYAOB CIeQyeT Mpexk/ie BCero YNOMSIHYTh OOIIMPHBIN TPy
O TOProBOM MOPCKOM ITpaBe. byayun oueHb TaJaHTIMBBIM 0pU-
CTOM, OH 00JIaJIaJI OTPOMHOM IPyAUITUEI» *2,

C 1928 r. Eprennii Bnagumuposuy 0bu1 wieHoMm Konuduka-
MUOHHOUN Komuccuu [1osbmiu.

Tem Gonee ynuBHUTENHHO, YTO MU Beex 3acmyrax E.B. Back-
KOBCKOI'O U €XEroJHO MOATBEPXk/IABIIEMCSI 3BAaHUU MOYETHOIO
npodeccopa pakyabreTa npaBa U OOIECTBEHHBIX HAYK CETOIHS
Mbl HE HAXOAMM €r0 UMEHM B CIMCKaX MOYETHBIX MpodeccopoB
BuiibHIOCCKOTO YyHUBEpCHUTETA.

Ha nam B3misi1, mpuanHa 3a0BEHUsI KPOETCs B HEITPOCTOM UC-
TOPUM CAMOT'0 YHUBEPCUTETA U B TIOJIMTUYECKUX (M JJaXKe Teoro-
JIMTUYECKUX ) (pakTOpax, Ha Hee BAUABIIMX. OCHOBaHHBIN MOJIb-
ckuM KoposieM Credanom batopuem B 1579 r. B Hauane XIX
B., 9TOT YHUBEPCUTET CTaJl POCCUMCKUM UMIIEPATOPCKUM, OJIHA-
Ko B yxe 1832 r. O ynpasaHeH no ykasy Hukonas 1. B smo-
xy ooperenus [Nonbieit Hezapucumoctu (1919-1939) ynusep-
cuTeT Bo3poawiics 1o pacnopstkennio F03eda [uncyackoro kak
VYuusepcurer Credana baropusi B BuibHo. I iMeHHO B 3TOT
nepuon B HeM padotan E.B. BacbkoBckuii. B 1939 r. yHusep-
cuteT neperen nof ynpasienue Jluteel, a B 1940 r. — CCCP.

42 Ibid. S. 94 (nepeBop Harir).



B 1943 r. oH BO30OHOBIJI CBOIO JIEATENBHOCTD U ¢ 1944 1. cTan
BuibHIOCCKHMM TOCyIapcTBeHHBIM yHUBepcuTeToM. [ocie o6pe-
TeHus1 JIMTBOI HE3aBUCUMOCTH CTaJl Ha3bIBAaThCsl BUTbHIOCCKUM
YHUBEPCUTETOM.

HayuHnble uccrieioBaHusi, NOCBAILLEHHbIE UCTOPUM YHUBEPCH-
TeTa, OTPAXKAIOT MOJTUTUYECKYIO UCTOPUIO U HAITMOHAJIbHBIE MTPO-
TUBOpEuMs perruoHa. PaboThl, HarMCaHHbIE TOJTLCKUMH UCTOPH-
KaMU, UTHOPUPYIOT BKJIAJ] IMTOBCKUX YUYEHbIX B Pa3BUTHE YHU-
BEpCUTETa, U HA0OOPOT, HAMTMCAHHBIE TUTOBCKUMHU UCTOPUKAMU
UTHOPHPYIOT BKJIAJ] MOJIbCKUX yueHbIX®. [Ipu 3TOM «amwurpan-
ThI» U3 Poccuu 1 BoBce He YIMIOMHMHAIOTCS, KaKk OyATO OHU 37eCh
U He paboTasu.

OcraeTtcs noka HeBbIICHEHHBIM, Korna E.B. BacbkoBckuii ne-
peexai u3 BuibHo B BapiaBy (MOKHO IPEATNIONOKUTD, YTO B IO-
Jbl OKKyTanum). Takske He yCTaHOBJIEHBI MECTO kUTesIbCTBA E.B.
BacbkoBckoro B BunibHO 1 B BapiiiaBe, ero ceMenHoe nosoxe-
HHE B T€ TOJIbl, KPYT OOIIEHUs], TPUYMHBI CMEPTHU U MECTO 3aX0-
POHEHMUSI.

B 1969 r. nosiBusniock cooOienve, urto Eprenunit Biagumupo-
BuY ymep 29 mas 1942 r.** Crout 3ametuth, 4to B 1946 1. TOU-
Has jata ero CMepTu enie He Oblla M3BECTHA AKaJIeMUu 3HAaHUM,

“ Kosman M. Uniwersytet Wileriski. 1578-1979. Wroctaw, 1981. S. 56-64;
Supruniuk A., Supruniuk M.A. Uniwersytet Stefana Batorego w Wilne w fotografiach.
1919-1939. Torun, 2009. S. XXXII-XXXIV.

* Wielka Encyklopedia Powszechna PWN. T. 12. Warszawa, 1969. S. 145.



oryOnMKoBaBIel B cBoeM Exxerognuke Hekposor . Ham He yaa-
JIOCh YCTAaHOBUTb UCTOYHUK 3TOU MH(popMarmu. K coxanienuio, B
cBsA3U ¢ okkynauuen [lompim rutinepoBckor I'epmanuen Hemb-
351 TIOJTHOCTBIO UCKJTIOUUTh U BEPOSITHOCTh TPAaruyecKoil rudesu
YUYEHOTO.

FO.B. Taii, x.10.1., Oouenm
U.b. X meavHuukas, K.u.H., OOueHm
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1908; Gerland. Englische Rechtsprobleme und die deutsche Zwilprozessreform, 1930;
Goldman. Der Richterstand und die socialen Aufgaben der Gegenwart, 1906; Giilland.

Stel und Auf aben des Rlchters im Spiegel der Zeit, 1928: Henrlon de Pansey. De
B 0 ARMATCKOTO HPOLECER, .,
pecbop QT Ha Holt reven. Vorschlige zur Justlzreform 1906; Humbert.
Fxsai subta kﬁh GECKOEL, BCEYHICHIR, 555
Jousserandag: uvo d1c1a1re et _de son organisation en France, 1878; Kade.
Der deutsc E/J: ﬂh é\%ﬁg ﬂch Unsere
Gerichte und ihre Reform, 1908: Koellreutteiu Richter und Master, 1908; Lavielle.

Etude sur la procedurgyiu,% Mrﬂre en France et projet

de réforme, 1900: Manfredini. CorsqQ d1 diritto giudiziario cmle 1898; Meyer. Esprit,
orlgme et progpailﬂ QEQIQg dupl (l‘o ade I’Europe, 6

, 1819 — 1823; Muxauﬂoec}cuu. OCHOBHBIE IIPUHLUIIBI OPTraHU3ALUU YTOJOBHOIO
cyma, 1905 (ma pyc. s3.); Miigel. Grundziige einer landesrechtlichen Justizreform,
1919; Miiller. Amt und Stellung des Richters, 1928; Nermx L’organisation judiciaire
aux Etats-Unis, 1909; Nlﬁﬂgﬁnﬂﬂsge Wa shednden Justizreform, 1906;
Nodailles (duc de). Le pouvoir jud. aux Etats-Unis («Rev. de 2 Mondes», 1888, t. 48);
Pépin. Réforme de la magistrature civile et judiciaire, 1909; Pettini. Dell’ordinamento
giudiziaro italiano in mataria civile, 1912; Pico. La re’forme Jjudiciaire en France,
1881; Piget. Le juge @ t@fﬁe?ﬁg@@sﬁ 1@ w France, 1925; Piola-
Caselli. La magistratura: Studio sill'ordinamento giudiziario nella storia, nelle leggi
straniere, nella legge italiana e nei progetti di riforma, 1907; Reichel. Bestellung
und Stellung der Richter in der Schweiz und im kiinftigen Deutschland, 1919;
Reichert. Die Aufgaben ters, 1931; Rousset. La magistrature francaise et
ses détracteurs, 1870; Sc l s&pfg %%lt vom Richterstande und
Rechtspflege, 1898; Schiffer. Die deutsche Justlz, 1928; Schrutka v. Rechtenstamm.
Ueber die Stellung des Richters nach heutigem oster. Rechte, 1900; Schwartz.
Erneuerung deutscher Rechtspflege, 1908; Stammler. Der Richter, 1924; Stein. Zur
Justizreform, 1907 Zasady-racy jonalnégocustojire. 1881; Volkmar.
Reformvorschlidge zu ner. Justizgesundung,
1908; Zacharias. Uebeg g@rrwnﬁeﬁgg égfg &‘lggﬂus ‘géng des Richters, 1911.
TTpUHIMITEL CYIOYCTPONCTBA U3NIAraloTCs TAKKE B Kypcax M yYeOHHKaX IPakIaHCKOTO
Y YrOJIOBHOTO MpOLecca, a HayKa roCcyJapcTBEHHOTrO MpaBa BCECTOPOHHE UCCIEAyeT
OpraHu3alMIio CYIOB Kak cﬁlﬂma roc;ina CTBEHHOU BJIACTH B CBS3U C OOLIMMH
MIPUHIMIIAMHU TOCYJAPCTBEH 2.2k Sas Staatsrecht des deutschen
Reichs, 4 Aufl., III B., 1901, 344-345.



U3BOJICTBO CKJIA[IBIBA€TCS M3 AEUCTBUI cyga U ctopoH. Cyn —
3TO OpraH roCyJapCTBEHHOM BJIACTH, MPU3BAHHBIM OCYIIECTB-
7Tk nipaBocyaue. CyIHOCTb MpaBoCcyausi 00pa3HO MPeICTaBIs-
eT purypa 6orunu Pemujibl, IepKaIiei B OMHON pyKe BECHI, «Ha
KOTOPBIX B3BEIIMBAET MPABO, & BO BTOPON — M€Y, KOTOPBIM €ro
yTBEpKIAET»* .

Cyn, BBIOTHSIONIMI CBOE MpPeJHA3HAYEHHE XOPOIIO, UMEET
6e3MepHO OOJIbITIOe 3HAUEHHe JIs TocyaapcTBa u odmecTsa. Ha
HeM Oa3upyercsi MpaBOIOPSIOK; OH MPETBOPSIET B KU3Hb 3a-
KOHBI, BOCCTAHAB/IMBAET HAapYIIEHHbIE MpaBa U YCMUPSIET Ipe-
CTYIHMKOB; Oylaroiapsi emy rpaxjaHe MOTYT CIIOKOMHO MCIIONb-
30BaTh CBOE€ MMYILECTBO M ILIO/ABI CBOETO TPY/a; OH BbI3bIBA-
€T B Hapojie YBaKEHHUE K IpaBy, MOPOXKIAET U Pa3BUBAET UYB-
cTBO mpaBa. 11 Ha00OPOT: TIIOXOM CyA, HE OTBEYAIOIINI CBOEMY
NpeJHa3HAYEHHIO, OKa3bIBAET BIMSHUE, MPSMO TPOTUBOIIONIOK-
HOE: €r0 PEUIeHHUs], HECTIPABEAJIMBBIE U OCHOBAHHBIE HA HApYIIIe-
HUM MpaBa U UCKAXEHUM MPaB/bl, MOAPHIBAIOT MPABOMOPSIOK,
NOPOXAAIOT Y HAapoJa ONaceHHe 3a CBOE MMYILECTBO, HENpH-
KOCHOBEHHOCTb, CBOOO/IY U J]ake KU3Hb, CICPKUBAIOT MIPEITPH-
HUMATEIbCTBO U Pa3BUTHE XO3AMCTBA, IEMOPATU3YIOT IPaKIaH
¥ MOTYT, B KOHIIE KOHIIOB, TIPUBECTH K pacnaay OOIIecTBa, K
aHapxuu 100, HA0OOPOT, K TupaHuu*®. Camble COBEpIIICHHbIE

47 Thering. Kampf ums Recht, 1872. 9.

8 Henrion de Pansey, 12-73: «Cyne6Hasi BIaCTb CKPEIUISET MOTUTHYECKYIO CBSI3b. . .
Be3 Hee rpakaanuH, 60sICh O CBOEi cBOOOE, CBOEM UMYIIECTBE, 1 JakKe O CBOEH JKH3-
HU, He OyIeT CTPEeMHUThCS K MPUOOPETEHHIO Yero-1modo, He uMesi BOZMOKHOCTU CO-
XpaHHTb €ro, U OyleT YyBCTBOBATh ceOsi MHOCTPAHIIEM B CBOEH COOCTBEHHOM CTpa-



Ipak/IaHCKHE U YrOJIOBHBIE 3aKOHBI HE MOTYT 3TOTO MPEIOTBPa-
tith. Emie [TnaToH ckazan, 4To Jiydille MMeTh XOPOIIUX Cylen
IpY TUIOXMX 3aKOHAX, YeM XOPOIIHNe 3aKOHBI M IJIOXUX CYICH,
MIOCKOJIbKY, KaK MPaBUJIbHO 00bsicHUI Dupin, Xopommii cyabs,
IpY YCJIOBUM OMpE/IENIEHHON CBOOOMBI IEWCTBUIN, MOXKET Cle-
JIaTh MHOT'O XOPOITIero Aaxe mpu Ae(eKTHhIX 3aKOHAaX, TOraa KO-
I/1a TUIOXOH Cy/ibsi OyAeT 3710yNnoTpeOIsaTh U XOPOITMMH 3aKOHA-
mu®. U 6onee Toro, mpumep Pruma u Anrimum, a Takxke Coeau-

He»; Coumoul, 33: «La justice, avait dit Platon, aprés avoir constaté dans toute son
cevre quielle est le but social, la justice, precise-t-il, est le lien commun de toutes les
parties du gouvernement». «La justice, dira a son tour Beccaria, est le lien nécessaire
des intéréts particuliers, lien, sans lequel on les verrait bientdr se séparer et ramener
I’ancien état d’insociabilité». «Le but de société étant la paix et 'ordre, par la justice,
ceux qui la représentent doivent assurer a tous les citoyens la sécurité de leur personne
et la paisible jouissance de leurs droits. Si cet objet n’est pas rempli, ce but social n’est
pas atteint, et I'individu devient excusable de se protéger ¢lui-méme et de défendre ce
qui lui appartient Iégitimement». «C’est alors le retour aux guerres privées et au régne
de la force». «Koraa racHer daken npaBocyausi, — MpeKpacHo ckaszai Bryce, — Bce
OXBaThIBaeT Mpak». (Bryce. Modern democracies, 1921, 11, 384).

*" Bordeaux. 1II, note. Portalis: «On a vu des états bien gouvernés avec des
mauvaises lois par les bons magistrats: mais on n’a jamais vu de pays, quelles
excellentes que fussent ses lois, bien gouvernés par des hommes sans lumieres et sans
justice» (Bordeaux. Ibid.). HeogHOKpaTHO NMOIYEPKUBAJIOCH 3HAYEHUE XOPOIIUX CY-
Jeit 1151 3akoHomatesbHbIX pepopM. Bordeaux, 110-111: «C’est ce qu’avait bien senti
Treilhard, lorsqu, il disait dans 'exposé des motifs du code de procédure: Ne nous
dissimulons pas que le succes du code dépendra beaucoup et de I'autorité a qui son
exécution est confiée, et de la condulte des oficiers ministériels qui le pratiqueront
chaque jour». To XOPOIIIO MOHUMAJTU PEIAKTOPBI PYCCKUX CYeOHBIX ycTaBoB 1864 T.,
OTMeuasl, YTO «IIOJIe3HOCTh MPABOCY/IUsI OONBIIIE 3aBUCHUT OT KAaYecTBa Cyle, YeM OT
COBEpILIEHCTBA 3aKOHOB» («Cyx. ycTaBbl», m311. ['oc. kani1., 1866, I11, c. XXX VI). [Ipo-
(eccop CymproBckuii, uccienys cynebnyo pedopmy 1876 r. B Koponerctse [oib-
CKOM, TaKXe OTMETHJI, YTO «IUIOXHE HCIOJIHUTETN IMPHHOCAT OONBIINIA Bpen, 4eM



HeHHbIX [lITatoB CeBepHOll AMEpPUKU — KPYIHEHUIIIMX U MOIII-
HEUIIMX rOCYyIapCcTB CBUAETENILCTBYET, YTO MPABOMOPSIOK MO-
KeT o0ecreunBarbes, a XU3Hb HApOJa HOPMAJIbHO Pa3BUBAThH-
cs1 Jake TP YCJIOBUU OTPaHUYEHHOCTH MTUCAHOTO MIPaBa, TOJIBKO
Orarogapsi TBOPUECKOM padoOTe Cy/IOB, HAXOASIIUXCS HAa BHICOTE
cBoero npenHa3HayeHus1. [loaTomy 6e3 nmpeyBemueHnus] MOXHO
CKa3aTh, YTO XOPOIIUM CYJl — OCHOBA TOCYAAPCTBEHHOTO CTPOS
(justitia fundamentum regnorum) 1 4To 1I€JEBPOM 3aKOHO/ATE-
JIs1 IBJISIETCSI, TT0 MHeHMIo Montesquieu™, xopolniast OpraHu3arms
cyna. imes ato B Buny, Hume ckazan OTHOCHATEIBHO CBOETO OTe-
yecTBa: «Bcs monuTrueckas cucteMa U Kaxplii U3 ee OpraHoB
— apMmus, (J10T, 00€ ManaThl — BCe 3TO TOJbKO CPECTBA K JI0CTH-
JKEHUIO OTHOM-ETMHCTBEHHOM 1IEJIA — OXPAHEHHUI0 CBOOOIHI JIBE-
HaJaTyu cyieit BepxosHoro cyma» °'.

II. OxpaHsisi IpaBOIOPSIOK, CY[l CTAHOBUTCSI PETYJISTOPOM
’KU3HU, TIOCPETHUKOM ME3K/1y MTPaBOM U Ku3Hb0. ClieioBaTesb-

TUIOXOE TPABO, & HAWTYYIIHE TIOJIOKEHUsT B HECIIOCOOHBIX WJIM HEMIOPSIOYHBIX PyKax
octatoTcst 6e3aerictBeHHbIMI» (JKypHausl, 1916, VII, c. 29). Xopommii npumep mo-
Ka3blBaeT MHCTUTYT 3eMCKMX HAa4YaJIbHUKOB, BBeJeHHbI B Poccuu B 1889 r. Mupo-
BbI€ CYJ/IbH, KaK M 3eMCKHE HAYaJIbHUKHU, PUMEHSUIA OJIHU U T K€ TPakKJIaHCKUE U
yroJIoBHBIE 3aKoHBI. HO Korma ceHaTopckasi peBU3Ms BbISICHUIIA, YTO MUPOBbIE CYAbU
OCYIIECTBIISUIM TPABOCY¥E B 11eJIoM xopoto (ocanuues. VI3 3M0XU BEIUKUX pe-
opm, 1894, 465-466), MUHUCTEPCTBO IOCTULIMU, IPOEKTUPYS YIPa3IHEHUE UHCTU-
TyTa 3eMCKMX Ha4aJbHUKOB U BO3BPAILIEHUE MUPOBBIX Cy/IEH, YTBEPKAaso, UTo Clie]-
CTBUEM JIESITEIbHOCTH 36MCKMX HAYaJIbHUKOB CTaJla «AEMOPAIM3alvsl HACEICHUS», U
«pacuBeT B3ITOYHUYECTBA, OCHOBAHHOTO Ha HA/IEK/E, YTO B TIOXO OPraHW30BaAHHOM
Cye MOXHO BBIUTPATh U Henpaseoroe oeno» (I eccen, 28).

0 Montesquieu. De T'esprit des lois, I. XTI, ch. XI.
3 Hut. u3 crareu: Duc de Noailles, p. 598.



HO, OH TMPaBUJIBHO Ha3BaH yctamu npaBa’2. «Cyapsi, — TOBOPUT
Ihering, — moykeH ObITh, TAK CKa3aTh, BOILIOMIEHHBIM, TOBOPSI-
MM 3akoHoM. Ecim Obl cripaBeyIMBOCTh MOIVIa COMTH C Hebec
U ONpPEeAeNUTh MpaBa TaK BbIPA3UTENBHO, CKATO U TOYHO, YTO-
OBl MX MMPUMEHEHHUE CTAJIO MAOJIOHHON PabOTOM, TO HEJIb3sl ObI-
710 OBl IPUYMATh HIYETO JIYUIIero: Ha 3emMJie BOCCTANIO Obl hie-
aJIbHOE TOCYIapCTBO CIIpaBeNIMBOCTH» >3, Ho cripaBeyinBOCTS ¢
HeOeC He CXOIUT; B3aMMOOTHOIIEHUsI MEXy JIOJbMHU OIpe/e-
JISIIOTCSl 3aKOHAMM, KOTOphIe HE BCEra OTPeJaKTUPOBAHbI YIO-
BJIETBOPUTENILHO; YCTAaHOBJIEHHE OOCTOSTENILCTB KakJOro KOH-
KPETHOTO CJTy4asi YacTO BBI3BIBACT TPYAHOCTH. BereicTBue 31o-
ro MpUMeHeHue MpaBa MpeICTaBIsieT cCOO0M 3aJauy O4eHb TPYA-
HYIO, CJIOKHYIO ¥ TPeOYyIOIIyI0 OT CyAeH 11eJI0ro psijia Crieyaib-
HBIX KQ4eCTB.

1. I'MaBHBIM U KapIUHATBHBIM JIOCTOMHCTBOM, KOTOPBIM JI0JI-
KeH o0najath Cynbsi, sIBIsieTcsi OECPUCTPACTHOCTh. Bymyun
BOIUIOIIEHUEM TIpaBa, CY[bsl JOIKEH ObITh OECIpHUCTpacTeH U
HEBO3MYTHM, Kak aOCTpakTHas HOpMa 3akoHa. MOXKHO Jaxe
CKazarh, YTO OECIPUCTPACTHOCTD SIBJISETCS] CAMOW CYTBIO Cyra,
MIOTOMY YTO B HIOHATHSIX «CYII», «IIPABOCYANE» KOPEHUTCS HIES]
0ecnpUCTPaCTHOCTH, TIOCKOJIBKY CY/IbsI, UM THIBAIOIIUI TpeOOBa-

2 Montesquieu. De 1'esprit des lois, I. XI, ch. VI: «Les juges ne sont que la bouche qui
prononce les paroles de la loi»; Wach. Vortrige, 1896, 98-99: «Der Richter urtheilt,
erkennt, sofern er den speciellen Thatbestand unter das Gesetz subsumirt, in ihm die
Norm des Gesetzes aufdeckt... Uber er thut das als Organ der Staatsgewalt. Das Gesetz
spricht durch seinen Mund».

33 Ihering. Zweck im Recht, 1884, I, 387-388.



HUS ¥ UHTEPECHI TOJIbKO OJHOM U3 CTOPOH CIIOpa, yTPAuMBaeT Xa-
paKTep CyIbH M CTAHOBHUTCS TIEPEOJIETHIM B CYJICHCKYIO TOTY 3a-
IIUTHUKOM M TIPEJICTaBUTEJIeM 3TOW CTOPOHBI. [loaTomy cymb,
3aHUMasi CBOM TOCT, TOPKECTBEHHO KJISHYTCSI «OCYILECTBIISITh
npasocyaue BECITPUCTPACTHO».

2. «Xopomio cyauTh, — Kak 3ametun Fenélon, — 3Hauwr, cy-
JIMTh COIJIACHO 3aKoHaM» 34, Ho 4TOOBI CyIUTh COTIACHO 3aKOHAM,
HAaJIO UX 3HATh U YMETb IPUMEHSITb, a JIJ151 TOrO HYKHO MOy YHUTh
opuInIeckoe oopasoBanue. B HacTosiiee Bpemsi, Korjia BO BCexX
OTpacysIX 4eJIOBEYeCKOl NesTeIbHOCTU MPUMEHSIETCsl pasjierie-
HHe TPy/a, KOrja B HayKax, UCKYCCTBAX M TEXHUKE TOCIOJICTBY-
T Crielan3aliys, IpaBoBeeHUe U UCKYCCTBO MPaBOIIPUMEHe-
HUSI HE COCTaBJISIIOT UCKJTIOUYEHUSI U HE MOTYT OBITh JIOCTYITHbI-
MU JTs KQXKJO0ro, XOTh OBl M UMEIOIIEro oodiee oOpa3oBaHue .
B 3akoHax BOIUIONIAIOTCS MPUHIIMIIBI MTPaBa, YCTAHABIIMBACMbIC
U pa3padarbiBaeMble IOPUAMYECKUMH HAayKaMH, HEKOTOpbIE U3
KOTOPBIX CYHIECTBYIOT YK€ COTHH U JIaXe TBICSYU JIET U UMEIOT
OrPOMHYIO JIUTepaTypy. HeKoTOpbIe CTaThil COBpEMEHHBIX T'PaX-
JAHCKHX KOJEKCOB SIBJISIIOTCS] PE3y/IbTATOM MHOTOBEKOBOH I0pU-
JMYECKON SBOMIOIUY WA OTPakeHueM OOphObl TEOPETUUECKUX
B3MJISIIOB OoJiee WM MeHee OTJAJIEHHOro mpomioro. «OCHOB-
HbIe TIOHSTHS, TAKME KaK MPOCPOYKA, HEBO3MOXHOCTbD, IOPUIH-

>* Bordeaux. 141.

35 Bentham, 31: «Camoe CTpaIllHOE TPU3BAHUE U3 BCEX — BBHIHECEHHE PEeIICHU O
COOCTBEHHOCTH, CBOOO/IE U JIaKe KM3HU — OBLIO Obl €IMHCTBEHHBIM, KOTOPOE HE Tpe-
OyeT HMKaKoW MoAroToBKU. [Ipocreiiiee pemecio TpedyeT yueObl, BaxXHeIee yme-
HUE He JJOJDKHO ObLIIO ObI 3TOrO TPeOOBATH».



YecKOe OCHOBAHME W T.[I., He SIBJISIOTCS Pe3y/IbTaTOM YMCTBEH-
HOW JIEATENTBHOCTH OfIHOTO Jinia. HanpoTuB, oHU ABISIOTCS pe-
3yJIBTaTOM O0Jiee YeM ThICSYeIeTHErO MPAaBOBOIO OIbITA YeJIO-
BEUYECTBAa B CaMOi KOHIIEHTPUPOBaHHOHN hopme»°. HampoTus,
Jpyrue HOPMBbI, HE UMesi UCTOYHUKOB B IPOIILJIOM, SIBJISIIOTCS
BBIPaKEHHEM TIepPEJIOBBIX CTPEMJICHUI 3aKOHOMIATEILCTBA B 00-
JIACTH SKOHOMMYECKUX WM KaKMX-JTMOO MHBIX OOIECTBEHHBIX
otHouieHuit. [IpaBubHOE MOHMMaHKE BCEX TAKUX HOPM TOTO U
MHOTO poJia HEBO3MOKHO O€3 CIEIMaIbHOrO UCTOPUKO-IOPUIH-
9YeCcKOro 00Opa3oBaHMUS.

Janee, n3yueHue IPUANIECKUX HAYK HEOOXOAUMO €IIIe U T0-
TOMY, YTO OHO MIPUYYaeT K MPABUIbHOMY MbIIIUIEHUIO, K IOPUIH-
YEeCKOMY aHaJIM3y XKM3HEHHBIX OTHOIIEHWN; Pa3BUBAET CIIOCO0-
HOCTb HaXOJWTh B KXKJJOM 3aKOHE TIPOSIBJICHH S OOIIUX TTPUHITH-
TIOB MpaBa, OT/IEJIAThH CYIIECTBEHHBIC SJIEMEHTHI OT CTyYalHbIX U
BTOPOCTETEHHbIX, & TAKKE BBISBIISATH CBSA3U OTJIEIBHBIX MOJIOKE-
HUIT 3aKOHa ¢ 00111el cructeMoii rpasa. Cy/bst 6e3 I0pUanIecKOro
oOpa3zoBaHus Bceraa Oyner padoM OyKBBI 3aKOHA U BHE OYKBBI
HE OTKPOET JICHCTBUTEIbHYIO MBICJTb U BOJTIO 3aKOHOAATENS Y.

B koHeyHOM cueTte opuandYeckoe o0pa3oBaHue UMeeT OOJb-
I0e 3Ha4YeHUe eIlle U B JIPYyroM OTHOIIEHUH. [{eio B TOM, 4TO
JesITeIbHOCTb CYJIbU HEe CBOIUTCS TOJIBKO K IPUMEHEHHIO CYIIIe-
CTBYIOIIIMX HOPM; B OINPEJCJICHHBIX, XOTs M JKeCTKUX, I'PaHHIIaX

36 Briitt. Die Kunst der Rechtsanwendung, 1907, 161. Cp.: Kipp. Humanismus und
Rechtswissenschaft, 1912, 24-25.

7 Muxatinosckuii, 148.



OH MOXET U JIOJIKEH Pa3BUTh TBOPUECKYIO AESITEIbHOCTh UMEHHO
B TeX CIIydasix, KOrJa OH JOJKEH BOCHIONHHUTH MPOOEbl B 3aKO-
HOJIATENIbCTBE MPU PELIEHUH BOIIPOCOB, HE MPEBUICHHBIX 3aKO-
HaMW, WIM TOJIKOBATh JIBYCMBICJIEHHbIE HOPMbI, KOTOPBIE MOTYT
MOHMMATbCS B HECKOJIBKUX 3HAYEHUSIX. 3/1€Ch AJIsI CY[IbU OTKPbI-
BaeTcs 0J1€e JJ1s1 BBEICHU S B )KU3Hb CBOMX B3IJISIIOB U [TPABOBBIX
UJIeaIOB, KOTOPbIE MOKHO MPUOOPECTH TOJBKO TEOPETUIECKIM
U3yYeHUEM MPaBOBEICHM .

3. OnHako TEOPETUYECKOro H3y4eHHsl caMoro o ceode
HEJOCTATOYHO Ui CYObU: KAKABIA Cydbs JOJDKEH 0O0Iagarh
TaK)Ke MPaKTUYECKON MOArOTOBKOM, OMpe/ieleHHbIM opuande-
CKHUM OITBITOM, KOTOPBIN OyZIeT eMy IoJIe3eH B Cyleickoil pado-
te. Cyapsi 63 PaKTUIeCKO IITKOJIbI OI00EeH Bpady, He pado-
TAaBIIEMY B KJIMHUKE [0 Hayasla IPAKTUKU. «3HAHUE HAYKU €lle
HE CO3JaeT CyAbl0; HOBOMCIIEYEHHBI JOKTOp MpaBa, MOKHUIAs
HIKOJIbHYIO CKaMblO, HE MOJIyYaeT 3a OJHY HOUYb IOCTOUHCTB XO-
poriero cyap. AOCTpaKTHasI HayKa JIOJKHA OIJIONOTBOPUTHCS
1po(heCCUOHATIBHOM MPAKTUKOW: MHAYE MOKHO CO3aTh, KK BbI-
paswiic J. Favre, Tonbko cOocloBre MaHIapUHOB, TIO-BUANMOMY,
OYeHb CUJIbHBIX B MeTa(u3MKe MpaBa, HO HECIIOCOOHBIX COPUEH-
TUPOBATHCS B 3AIMMyTAHHBIX KOJUTM3UAX YaCTHBIX JIE» 7.

4. Kpome 3HaHMS IO3UTUBHOTO IPaBa, KPOME TEOPETUYECKON
Y MTPAKTHUECKOU TIOATOTOBKY B 00JIACTY MPABOBEACHUS KK IbIiA
CYJIbsi JOJIKEH ObITh OCBEIOMJIEH O KU3HEHHBIX B3aMMOOTHOIIIE-

8 Dununnos, 1, 212; Arminjon, 7.
% Vavasseur, 49-50. Cp.: Dehesdin, 144.



HUSX, KOTOPBIE OIPEIeISIIoTCS TTpaBoM. Beib 1paBoBbie HOPMBI
OXBATHIBAIOT MIOYTU BCE, KACAIOTCS BCEX CTOPOH, BCEX MPOSIBIIe-
HUI YeJOBEUECKO NesTeIbHOCTU: CEMbH M Opaka, HAyKH U UC-
KYCCTBa, TOPrOBJIM U MPOMBIIIIEHHOCTH, 3eMJISJIC/IUsI U peMec-
Jia, BCE 3TO HOPMUPYETCSI MPABOM, 1 B KQKJIOU U3 ITUX OTpacien
€KEMUHYTHO BO3HUKAIOT CIIOPbI, PEIIEHUE KOTOPBIX COCTABJISIET
00s13aHHOCTD CYJIOB.

YroObl yIOBIETBOPUTEIBHBIM 00pa30M PELIUTh 3Ty 3a/ady,
CYIIbsI JIOJDKEH OBITh BCECTOPOHHE 0OPa30BaHHBIM UeJIOBEKOM .
OueBuIHO, 3HATh BCE, BCE HAYKH, UCKYCCTBA U Jpyrue chepbl
YeJIOBEUECKOM JIeATEIbHOCTH HEBO3MOXKHO, HO 3TOTO U HE Tpe-
OyeTcs, TOTOMY UTO ISl pEllIeHus CIIeIUaIbHBIX BOIIPOCOB CY-
IIbsl MOJKET oOpararbcs K skcnepram. OmHaKko, gaxe I TOro,
9TOOBI TTPABUJILHO TTOCTABUTH 3TU BOMPOCH], CO3HATEILHO OTHE-
CTHUCh K MHEHHMIO 9KCTIEPTa U IOCTOMHO €ro OIIEHUTbD, CY/bs JO-
*eH ObITh BechbMa 0Opa3oBaHHBIM 4YesioBekoM®!. «[Ipu HexBart-
Ke 00111ero 00pa3oBaHusi ASITENLHOCTh CY/IbA 00sI3aTeTbHO MPH-
HUMaeT MexaHnueckui xapaktep. Cy/ibs CTAHOBUTCS] pEMECTIeH-
HUKOM M MepsieT BCe pa3HoOOpa3ue KU3HU MacIITadoM CBOMX
opmynspos u maparpados» 2.

5. He mMeHee BaxHOW BEIIbIO JJISI CY/IbU SIBJISIETCS JKU3HEH-

60 Zacharias, 131 {.; Bozi, 13—14; Quaunnos, 1, 210-211; Pigé, 144—148. Cp.: Kipp,
I.S.7-8.

o1 pigé, 148; Schiffer, 105-106.

62 Scheilhas, 59; Por. Malepeyre, 231, 232; Reichel, 15: «Der sogenannte Nurjurist
ist ndmlich in Wahrheit zu wenig Jurlst; ja er ist streng genommen tiberhaupt kein
Jurist, wie er sein soll».



HBII OrbIT. OH JOJKEH 3HATh OOBIJIEHHYIO KU3Hb, OOCTAaHOBKY,
B KOTOPOW KUBYT U JAEUCTBYIOT OOpallalorecss K Hemy JIUIa,
B KOHEYHOM CUeTe 3HaTh NICUXUKY JIOJEH U MOHUMATh MOTHUBBI
UX NOCTYNKOB. [IoToMy YTO B MPOTUBHOM Cily4ae OH OyJeT He B
COCTOSTHMY HU TPABUJIBHO YCTAHABJIMBATH KOHKPETHBIE OOCTOSI-
TeJIbCTBA pa3OUpaeMBbIX JeJI, HU MPABWJIHHO OIIEHUBATH HEPEIKO
MIPOTUBOPEYMBBIC 3asBJICHUSI CTOPOH U MOKA3aHUsI CBUJIETEICH.
[TosTOoMy XOpOIIUM CYIbel MOKET ObITh TONBKO 3PEJbIid U KU3-
HEHHO ONBITHBIN YesioBeK. «Hu omHol Haykou, — ropoput Ch.
Comte, — He OBJIQJEBAIOT TaK JIOJITO M C TAKUM TPYAOM, Kak mpa-
BoBegieHreM. Ciyvanoch, 4to 20-24-1eTHue oIy OTINYaIUCh
Ha HMBE UCKYCCTB, MaTeMaTHku, pusuku. Ho ecau Obl KOMY-TO
MIPUIILUIO B TOJIOBY CKa3aTh O 25-JIeTHEM Kak 00 YYEeHOM IOpHCTe,
TO 3TH CJIOBA BBI3BIN OBl TOJBKO CHUCXOIUTEILHYIO YJIBIOKY.
B 31Ol Hayke BbIpa)k€HHE «MOJIOAOM YYEHBIN» COBCEM HE YIIO-
TpebmsieTcs: 3To OblI0 Obl cMelHO. CII0KHOCTh OCBOEHUS Tpa-
BOBEJICHUSI 3aKJII0YAETCSI HE TOJIbKO B TOM, YTO OHO B MEHbIIIEN
CTENeHU OTTPaHWUYEHO OT JPYTMX HAyK M OXBATHIBAET OOJIbIIIee
KOJIMYECTBO JVCIUILINH, HO TJIaBHBIM 00pPa30M B TOM, YTO OHO
TpeOyeT METKOI MPUPOIHON pacCyIUTeIbHOCTH, TAKTA WU YyB-
CTBa CIIPaBEJIUBOCTH, TO €CTh KAUeCTB, KOTOPbIE MPUOOPETAIOT-
Cs1 JIUIIIb C BO3PACTOM U OIBITOM» %2,

6. Kak mpencraButellb roCyJapCTBEHHON BJIACTH CYIbsI 00-
JIaJaeT U3BECTHBIM BHEUIHUM aBTOpuTeTOM. OJHAKO HE MEHee
Ba)KHO, YTOOBI OH TIOJIL30BAJICS Y HACEJICHU I TAKUM K€ WJTH eIlie

03 Comte, 66—-67. Cp.: Favre, 47; Vavasseur, 49-50; Pépin, 68—69; Zacharias, 17 f.



OOJIBIIUM BHYTPEHHUM aBTOPUTETOM, T.€., JPYTMMHU CJIOBAMH,
9ITOOBI TPak/IaHe OTHOCHITUCH K HEMY C ITOJTHBIM JJOBEPUEM BBHLY
€ro JIMYHBIX IOCTOMHCTB, MIOCKOJIbKY «YBaK€HHE Hapoaa K CBO-
UM 3aKOHAM U CYIIbsIM — camasi BepHasi TapaHTHUsl €ro MoCyIa-
HUS ¥ IPOYHOCTH OOIIECTBEHHOTO Mopsiika» 4. Tloatomy cynps
JOJKeH OBbITh Oe3ynpedyeH B MOPAIbHOM OTHOIIIEHWH, €r0 perry-
Talys He JOJDKHA ObITh HUYEM 3alsiTHaHa, TOTOMY UTO I'pax/a-
He He OyayT JOBEPSITh Cy/Ibe U €ro pelieHusM, eCid OHU 3Ha-
I0T, YTO CaM CY[IbsI COBEPIIIHII IIPOCTYIIOK MPEJOCYAUTETbHBIN B
mia3zax ooOmectBa. Cyfibs, Kak BepHO oTMeTu Jiopn, Brougham,
«JIOJKeH OBITh HE TOJIBKO CIIPABEJIMBBIM, HO M CUATATHCS Ta-
KUM; HEOOXOIMMO, YTOOBI €r0 HEIOKOJIEOMMash YeCTHOCTh OblIa
oOIernpu3HaHHa» .

CreioBaTeIbHO, MBI TIPUXO/IUM K BBIBOAY, UTO OECIIPUCTPACT-
HOCTb, OOIIlee M CIelMaIbHOE, KaK TeOPETHUYECKOE, TaK U TIPaK-
THUYECKOe 00pa30BaHue, )KU3HEHHBIN OIBIT U Oe3yNnpevyHasi HpaB-
CTBEHHOCTb SIBJISTIOTCSI TOCTOMHCTBAMH, KOTOPBIMU JIOJDKEH 00-
JIaaTh KaX BN CY/IbsI, 111 TOTO YTOOBI OBITH JIOCTOWHBIM CBOETO
npu3BaHuA%. ObecrieueHre HAIMYUS Y CYJICHCKOrO MepcoHasa
9THX JIOCTOMHCTB sIBJISIETCS 3a/1aueli cyoycTpoicTsa. s atoi
IIEJIA 3aKOHOAATENILCTBO JOJKHO, BO-TIEPBBIX, 00ECIICYUTh TTPH-
3BaHME Ha CYJEWCKHe TOKHOCTH TOJBKO JTIOAEH, 00Iagatonmx

% Henrion de Pansey, 73.
%5 pigé, 207.

66 Arminjon, 4-5; Picot, 303; Malepeyre, 121; Pigé, 148; lhering, 1 c, 394 f.; Schiffer,
102 f.



YKa3aHHBIMU KaueCTBaMH, U, BO-BTOPbIX, OPraHU30BaTh UX MO-
JIO)KEHHUEe TaK, YTOObl OHM MOTJIM TIPOSIBIISAATH 9TH CBOKCTBA 0e3
NPEeNsTCTBUI 1 onaceHuid. [Ipyrumu cinoBamu, NOPsIIOK 3aHSATHS
CYIEUCKHUX JIOJDKHOCTEN JOJIKEH ObITh 11eIecO00paseH, a CyabsM
JOJDKHO TIPEIOCTABIIATHCS Ha/AJIekalee cy:keOHOe MOoIoKeHue.

III. Tlepen Tem Kak NPUCTYNMTH K OLEHKE NMPUHIIMAIOB, Ha
KOTOPBIX JJOJKHO 0a3MpOBATHCS CYI0YCTPOMCTBO, AJIsl TOTO UTO-
Obl MOIJIM BOIUIOTUTHCS B KU3Hb YCTAHOBJIEHHBIE BBIIIE TIOCTY-
JIaThl, HEOOXOMMO OKMHYTH B3IJISAOM CYIIECTBYIOIIYIO TETeph
B HanOoJiee 3HAYMMBIX TOCYIapCTBax chUcTeMy cyaoB. OTmedy
BHavaJie, YTo CyIbl Be3/ie JENSTCS Ha IBE KaTeropuu: oOIiue u
CrielMasbHble, CO3[JaBaeMble 1JIsl ONPEAEJCHHBIX BUIOB JIEJ1, Ha-
npuMep, AJIs [eJl, BHITEKAIIINX U3 TOProBOro o0opoTa, B3au-
MOOTHOIIIEHUI MeKAy padoTogarensiMu u pabounmu u T.11. Ilo-
CKOJIBKY CIIEIIMITBHBIE CY/Ibl COOTHOCSITCS C OOIIMMU CYJJaMU TaK
ke, KaK MCKJIIOYEHHE U TPaBUJIO, TIOCTOJIbKY OCOOEHHOCTH UX
YCTPOWCTBA, BHI3BAHHBIE CBOEOOPA3UEM XapaKTepa IMOICYIHBIX
UM JIeJ1, He MOTYT MMETh PEIIAIoNIero 3HAYeHHSI U JOJKHBI ObITh
OITYIIEHBI TIPY YCTAHOBJIEHUM OOIIMX MPUHIUIIOB CYAOYCTpPOM-
cTBa. B 310l CBA3M OrpaHUYMMCS PACCMOTPEHHEM OOIIHUX CYJI0B
pa3HbIX CTPaH.

Bo ®pannum, I'epmanuu m ABCTpuM CygaMH NEpBOU MH-
CTaHLIMMU ABJISAIOTCS: 1) U1 e MaJlo3HAYMTENbHbIX U TpeOylo-
HIUX OBICTPOTO peleHNs — €AUHOIMYHbBIE CY/Ibl, HA3bIBAEMbIE BO
dpanimi MUpOBbIMU cyaaMu (juges de paix), B 'epmanuu u AB-
CTpUU — YYaCTKOBbIMM (Amitsrichter, Bezirksrichter), v 2) nns



OCTaJIbHBIX JIeJ1 — KOJUIErMaJIbHbIE CY/Ibl IEPBOI MHCTAHIIMY, HA-
3biBaeMble B0 PpaHimu TpuOyHanamu (tribunaux), B I'epmanum
— cynamu 3emenb (Landgerichte), B ABCTpUM B IJIaBHBIX T'OPO-
Jax — Takxke cyaamu 3emenb (Landesgerichte), B OCTalbHBIX —
OKpYyXHbIMU (Kreisrichte). Bropoii MHCTaHITEN AJ1s1 €UHOINY-
HBIX CY/IOB BBICTYMAIOT KOJUIETMATbHBIE CYAbl MEPBOM MHCTAH-
11U, a JJI51 TIOCTIeJHUX TaKXke KOJIJIeTHabHbIe Cy/Ibl BTOPOU MH-
craHiuu, Bo PpaHIMK Ha3bIBAOIIIMECS aNeUISLIMOHHBIMU Cy/a-
MU (cours d’appei), B I'epmannu 1 ABCTPUM — BBICLIUMU CYy/a-
mu 3eMensb (Oberlandesgerichte). Ha BepiiHe nepapxum B Kax-
JIOM M3 3TUX TOCYAApCTB HAXOAUTCS BEPXOBHBIN cyl: BO PpaH-
uuu — Kaccarmonnsiii (Cour de cassation), B I'epmanuu — VM-
nepckuii cyp (Reichsgericht), B ABctpuu — BepxoBublii (Oberster
Gerichtshof ). KomnereHys 3T0ro cyja OXBaTblBaeT BCIO TEPPU-
TOPUIO rocyaapcTBa. PazHuila Mex1y rocyiapcTBaMu COCTOUT B
TOM, 4TO BO PpaHIMy U ABCTPUHU ITOT Cy/1 MPEJICTABISIET COOOM
BBICIIIYIO0 MHCTAHIIUIO, J1s1 CY/IOB KaK KOJIJIETUAIbHBIX, TAK U €/11-
HOJIMYHBIX, TOT/IA KaK B [ epMaHny TOJBKO /17151 KOJUTET MaTbHBIX ©7.

" Mocne cyae6Ho# pecopmsl 1877 r. rocymapctam ViMriepry, IMEIOIMM HECKOJTb-
KO aneJUIALIMOHHBIX CYJI0B, paspelieHo ( Einf. gesetz z. Gar. verf. ges., § 8) UMeThb clie-
LUAJIbHBIN ¢yl TpeTbell nHeTaHuuu. Ho Bocnonb3oBasachk 3TuM Tosibko baBapus, Tak
YTO TPEThel MHCTAHIIMEH /ISt GaBapCKUX CYIOB cTaul Boicimii ¢y 3emin B MIoHXeHe.
OpnHako ¢ BBefieHneM oOineHemerkoro I'paxpanckoro kogekca 1900 r. (Einf. ges. zum
BGB, § 6) Bce niena, OCHOBaHHbIE Ha MOJIOKeHUsIX 3Toro Kogekca, ObUTH OTHECEHBI K
KoMIeTeHIH ViMnepcKoro cyna, KOTOpyIo 3aTeM paclipoCTPaHIIM U Ha Apyrue Jea
CrIeNMaTbHBIMU 3aKOHAMH, B COOTBETCTBUH C YeM KOMIIETEHIIMsI MIOHXEHCKOTO Cyaa
6bUTa cBefieHa K MUHUMYMY. Rosenberg. Lehrbuch des deut. Zivilprozessrechts, 1927.
S. 34. Hogea ot. 1924 1. (CPO, § 566a) pa3peninia CTOpOHAM IO/IABATh jKajlo0y Ha



Mo (paniry3ckoMy 06pa3ily OpraHu30BaHbI Cy/ibl B benbruu,
Wramn, Wcnanuy, [opryrasmy u MHOrMX JApPYruX CTpaHax ¢
HEKOTOPHIMHU OTJIMUYMSAMHU B ISTAIIAX %8,

B Urtanuu envHOIMYHBIE CyAbl AEJATCSA HA ABE KATETOPUM: Ha
MIPETOPOB (pretori), COOTBETCTBYIOIMIMX (PPAHILY3CKUM MUPOBBIM
CYIbsIM, U Ha COOCTBEHHO MUPOBBIX cyneit (giudici conciliatori),
KOTOPBIE MMEIOT LEJIbI0 3aKJIIOUEHUE MUPOBBIX COMIAIIEHUN U
paccMOTpPEHHE UCKOB, KACAIOIIMXCS IBUAKUMBIX BEUIEH, HE TIpe-
Boiaomux croumoctu 100 oup. Kpome toro B Utanmum 1o
HEJJAaBHETO BPEMEHU CYLIECTBOBAJ HE OJIH, a MATh KACCALIMOH-
HbIX cynoB (B Pume, Typune, ®nopenuuu, Heanone u ITanep-
Mo). B 1923 r. yeTsipe cyna ObLIM JIMKBUAUPOBAHBI, TENEPh CY-
IIIECTBYET TOJIBKO OIMH — B Pume®’.

YCTpOWCTBO POCCHICKUX CY/IOB COIJIACHO CYy/IEOHBIM yCTaBaM
1864 r. ObUTO CXOAHO ¢ (PPAHIY3CKMM U OTIMYATIOCh OT HEro
JIMILIb TEM, YTO BTOPYIO MHCTAHIMIO [IJ11 MUPOBBIX CYJ€U COCTaB-
JISTM TaK Ha3blBa€Mble ChE3Mbl, T.€. KOJUIETMU, COCTOSIINE U3
TpeX MUPOBBIX cyzieit. B 1889 r. MupoBbie cyjibl ObUTH BO MHOTHX
MECTHOCTSIX YIpa3/IHEHbI ¥ 3aMEHEHbI a IMUHICTPATUBHO-CY/IC0-
HBIMHU OpPraHaMu (3eMCKHe HaYaJIbHUKU, TOPOICKUE CYIbHU, YE3/I-
HbIe WIEHBI OKPYKHBIX CYIOB, TYOepHCKUE YUPEKICHUs, Ye3/I-

peleHre 3eMeITbHBIX Cy0B B VIMIepcKuii Cya, MpoIycKasi, 1o B3aNMHOMY COIJIACHIO,
BBICILIME CY/Ibl 3€MEIb.

8 Es1 ande, pass.; Piola Caselli, pass.

% Casablanca. La réforme judiciaire du gouvernement fasciste et le nouveau statut
de la magistrature italienne (Bulletin de la Soc, de legisi. comp., t. 56 (1926-1927),
88 s.; Pettini, 369 s.).



Hble cbhe3/abl). OTpunaTebHble MOCIeCTBUS 3TON pePOPMBbI BbI-
HYJIAJIM PyCCKOE MTPABUTENIBCTBO K BO3BpaleHuio B 1912 r. mu-
POBBIX CYJIOB, UTO, OJIHAKO, IO PEBOJIIOINY OBLIIO C/IEIAHO TOJILKO
B 10 rybepHHSAX U HEKOTOPBIX OOJBIIHMX Topofax .

CynebHast cucteMa AHIIMM OTJIMYAETCS CBOEOOPA3HBIM Xa-
pakTepoM. [lepByio MHCTAHIIMIO MO T'PAXJAHCKUM JIeJIaM COCTaB-
JISIIOT MUPOBBIE CY/Ibl, CYIbl TpadCTB (county courts) u Beicimii
cyn B JIoH10HE, KOTOpBIN SIBJISIETCA B TO K€ BPEMSI BTOPOW MH-
CTaHIuen AJis cynoB rpadcts. BTopoit uHCTaHLMel 11s1 BbICIIe-
ro cyja SIBJIsSIeTCsl aneJUISIMOHHBIA Cyl, KOTOPBIA COCTaBJISIIOT
JIOpA-KaHIyiep (MUHKUCTP I0OCTUIIMN), KaK MpejiceaaTelb, pejce-
Jatesib TPEThEero oraesa Briciiero cyga U HECKOJIbKO arnesuIsiy-
OHHBIX cyfeil. TpeTbell MHCTaHIMeN SABJISETCS CyJ MalaThl JOp-
JIOB, COCTOSIIINI U3 KaHIVIEPA, HECKOJIbKUX YJICHOB aresuIsiu-
OHHOTO Cya M TeX WIEHOB MaJaThl JIOPIOB, KOTOPBIE SIBJISIIOTCS
WIH SBJISUTUCH cyabsiMu Beiciero cyna. Cienyer oTMETUTb, YTO
KOMIETEHIMS YIIOMSIHYTBIX CY/IOB SIBJISIETCS] UPE3BbIYAIHO 3aITy-
TAHHOMU U YTO B OCYIIECTBJIEHUU MPABOCYAMS M0 HEKOTOPHIM Ka-
TErOpUsAM I'PaXkJIaHCKUX JIeJ1 MPUHUMAIOT YYacThe PUCSKHbIE !

B ¢deneparusHbix rocynapcreax — Ilserinapun u CoenvHen-
HbIX [IITaTax CeBepHON AMEPUKY Cy/bl AESATCS HA JBE IPYIIIILL:
Ha colo3HbIe ((perepaibHbIe) CY/Ibl U CYIbl OT/IEIbHBIX KAHTOHOB
60 mratoB. O0e 3TU TPyMIbl YaCTUYHO (PYHKITMOHUPYIOT ca-
MOCTOSATEIBHO U HE3aBUCUMO JIPYT OT Jpyra, HO YACTUYHO CB3a-

70 Cw. moit VaeGuuk rpa)JaHCKOro IpoLecca, 2-e u3f., 1917, § 14 u 17 (1a pyc. 13.)
71 Gerland, § 1 u 11.



HbI, IOCKOJIBKY BTOpbIE MOJUMHSIOTCS NepBbIM. B OosbIIMHCTBE
kaHTOHOB IIIBennapuu nepBoy MHCTaHUMEN SABJISIOTCS MUPOBBIE
Cyb! (B OTHUX KAHTOHAX €JUHOJIMYHBIE, B IPYTUX — KOJJIETHasIb-
HBIE); 3aTEM BE3/IE€ €CTh OKPY/KHbIE AlEJUIALIMOHHBIE CYIbl, HO B
HECKOJIKMX KaHTOHAX CYIIECTBYIOT M CAMOCTOSITEJIbHBIE Kacca-
IIMOHHBIE CyAbl. OOsS3aTebHBIM CBS3BIBAIOIIMM 3BEHOM BBICTY-
naet Bricimii hesiepasibHbIN Cy/ Kak BTOpasi MHCTaHUMSI [U1s1 Of1-
HMX KaTeropuii e/ M Kak TpeTbs — I APYTux 2.

B Coeaunennbix IlItaTax CeBepHoll AMepuKu BO raBe (e-
JepasibHbIX CyIOB CTOUT BepxoBHbI cyn B BammHrrone; Hu3-
IIYI0 MHCTAHIMIO COCTABJISIOT YYaCTKOBBIE CY/Ibl, 4 CPEIHION —
oKpyxHble. CyneOHble CUCTEMBI OT/IEJIbHBIX LITATOB OTINYAIOTCS
Y OTHOCATCA K OJHOMY M3 JBYX IJIABHBIX BHUJIOB: TPEX3BEHHOMU
OO0 YETHIPEX3BEHHOM CUCTEME, B 3aBICMOCTH OT YHCIIa Cyie0-
HBIX MHCTaHIMK. B nepBoii cucteme CyniecTBYIOT Cy/ibl HU3LINE,
BBICILIE U BEPXOBHbIE, BO BTOPOW CUCTEME MEXAY CyAaMH BbIC-
MU U BEPXOBHBIMU CYILECTBYIOT ellie Cyabl rpadcTB. Menkue
JeJla TIOACYIHBl MUPOBBIM CyAaM (B ropoax — FOpPOICKHAM Cy-
Jam)’3.

72 Reichel, 1 f.
7 Nerinx, 7-8, 185 s.
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Iloozomoska Kk cyoeiickoii doaxchocmu ™

Bormnpoc KoMILIEeKTOBaHUS1 IMYHOTO COCTAaBA CYAOB COCTOUT U3
JBYX 4acTeu: 1) KTO MOXET 3aHUMAaTh CYIEUCKHE JTOJIKHOCTH U
2) KakK JOJ;KHO ITPOUCXOIUTh 3ameltieHue. [lepBbiil Borpoc Kaca-
eTCsl HAJIMYKSA Y KaHAUJATOB COOTBETCTBYIOLIEH KBAJTM(PUKALINH,
BTOPOI1 — crioco0a 3aMeltieH s CyJeUCKrX JOJKHOCTEN.

Pernrenvie epBoro Borpoca He MPeACTaBIIsAeT OONBIIOTO TPY-
na. JleficTBUTeNbHO, €C/TM Mbl TIPU3HAIIM, YTO JJIs TIPABUIBHOTO
OCYIIECTBIIEHHS TIPABOCY/IMsI HEOOXOIUMO, YTOOBI CY/IbU UMEU
OIpe/IeIEHHbIE IOCTOMHCTBA, TO Mbl JOJKHBI TaK:Ke IMPU3HATD,
YTO CyJeHCKHe JOKHOCTH MOTYT 3aMeliaTh TOJbKO JIMIA, KO-
TOpble 9TU JIOCTOMHCTBA JEUCTBUTEIBHO UMEIOT, ClIEJ0BATEb-
HO, KaHJUJAThl HA CYIEHCKUE JOKHOCTH OJKHBI YIOBJIETBO-
pSTH BBIIEYKA3aHHBIM TPEOOBAHUSIM, KACAIOIIMMCS BO3pACTa,
MOPAJIHOTO TIeH3a, 00IIero oOpa3oBaHusl, a Takke Ipogeccho-

" Ausbildung und Fortbildung der Richter. Bericht iiber die Verhandlungen des
2 preussischen Richtertages, 1910; Griiber. Die Vorbildung der Juristen und ihre
Reform, 1910; Hellwig. Die Vorbildung der Juristen (Zeitschr. fiir deut. Zivilproz.
40 B.); Jakobi. Die Ausbildung der Juristen, 1912; Vierha. Ueber der praktischen
Vorbereitungsdienst (Zeit. f. deut. Zivilpr., 41 B.); Waller. Pechtsstudium und
Referendariat, 1910. Dehesdin, pass.; Piola-Caselli, pass.; Ulrich, pass.; Kade, pass.



HAJTLHOU TIOIFOTOBKU. DTO MOJIOKEHUE B KOHEYHOM CUETE SIBJISI-
eTcsl B HacTosIee BpeMs pakThiecku oormmenpu3HanHeiM. Co-
BpPEMEHHbIE 3aKOHOJATENbCTBA OTIMYAIOTCS TJIABHBIM 00pa3oM
TpeOOBaHUSIMU K MpoeccrOoHaNbHOIN MoaArotoBke. C 1eNbio Bbl-
SICHEeHUs HAWJTy4Illeld OpraHu3alii Ha 3TOM HEOOXOIUMO OCTa-
HOBUTHCS TIOIpOOHEE.

[MpodecconanbHasi MOATOTOBKA MMEET JBE CTAIWUU: 3aBep-
nieHre o0y4eHusl Ha I0pUANYecKOM (haKkysIbTeTe YHUBEPCUTETA
WJIM IPYTOW aKaJeMUYeCKOM IITKOJIbI U MPOXOkKACHUE MPAKTUKU
B cyze. Opranusanys y4eObl Ha I0pUANYECKUX (PaKyIbTeTax co-
CTaBJISIET CAMOCTOSITENIbHYIO MPOOJIEMY, BBHIXOISAIIYIO 32 PAMKH
JAHHOTO MCCIIEIOBaHUS U TPEOYIOIIYIO CIIEIUATbHOTO N3y YeHHUs],
TIOCKOJIbKY OHA JIO CHX IO BBI3BIBAET SIPBIE CIIOPHI M pa3HOOOPa3-
HbIe TIPoeKTHl pecopm”. OOIIyI0 YepTy MCCIENOBaHUN B 3TOM
00NacTi COCTaBIISIET TMPHU3HAHME HEJOCTATOYHOCTH HE TOJBKO
MPAKTUYECKOM, HO J]a’ke TEOPETUUECKOM MOATOTOBKH BBITYCKHH-
KOB BbICIIEN MIKOJbI’®. Cpeqy pa3iuyHbIX MPOEKTOB pedhOpMbl

75 Naxe B Haimeil GeIHOM IOPUIMYECKON JIATEPATYPE STOT BOIPOC BBI3BAJ OCTPYIO
nosieMuKy mMesxay npod. Makarewiczem u Balzerem Ha crpanuniax «Przegladu Prawa
i Administracji» u «Czasopisma Prawn. i Ekonom.» B 1919-1923 rr.

7% Adickes. Zur Verstindigung iiber die Justiszreform, 1907. S. 100 f.; Bericht
iiber die Verhandlungen des 2 preuss. Richtertages, 1910, 15 f., 36 f., 48 {.; Jlepro-
orcunckuti. CyneOHble IesiTeld 00 YHUBEPCUTETCKOW TOATOTOBKE MOJIOJIBIX I0PUCTOB
(KypH. MuH. IOcr., 1902. Ne 7); Gerland. Die Reform d. jur. Studiums, 1911; I'op-
Oon. kona mpaBa (PKypu. Mun. Ocrt., 1913, Ne 1); Goldschmidt. Rechtsstudium
und Priifungsordnung, 1887, 293 f.; Fischer. Zur Reform d. jur. Studiums (Akadem.
Rev. 1897. Ne 31. S. 399-400); Liard. L’enselgnement supérieur en Franca, 1894, t.
IL, p. 101 s., 121, 202; Liard. Universitéts et facultés, 1890, 32 s. Vierhaus, 263 f.;



YHUBEPCUTETCKOTO0 0Opa30BaHus 5 IPUBE/Y, YUUTHIBAsI €r0O pa-
JIVIKQJILHBIA XapaKTep, JIWIIb OJINH, 3aKTIOYAIONIAICSA B 00bEIHU-
HEHUU B OJIHO I1eJI0€ YHUBEPCUTETCKOTO 00pa30BaHUs ¢ Cyed-
HOU MPAKTUKOU. B COOTBETCTBUM C STUM MPOEKTOM, UMEIOIIUM
TaKUX BBIAAIOIIMXCS CTOPOHHUKOB, Kak Dernburg u Zitelmann,
TeopeTruecKasi U MpakTHIeCcKas MOArOTOBKA JIOJKHA OBITh pa3-
JleJieHa Ha YeThlpe dTama Tak, YTOOBI IMOCJIe TOJyTOParoaoBo-
ro npeObIBaHUSI B YHUBEPCUTETE W CAUU SK3aMEHOB CTYICHTHI
MTPOXOWJIN IBYXTOJNYHYIO CTA)KUPOBKY B CYy/I€ M aJMUHUCTPA-
TUBHBIX YUPEKACHUSIX, 3aTEM BO3BPAIIAIMCh B YHUBEPCUTET, HA
MPOTSIKEHUM JIBYX C TTOJIOBUHOM JIET M3YyYaJld CIIEIIUAIbHBIE I0pU-
JMYEeCKre HayKh U B KOHEYHOM CueTe IOCJe FOAMYHOUN TpakK-
TUKU JOMYCKAINUCh K 9K3aMEHY Ha CYIEHCKYI0 JOJKHOCTb. Ta-
KyIO OpraHu3aIuio oOy4eHMs Helb3s MpU3HaTh pa3yMHou. Cty-
JEHT-IOPUCT Ha MPOTSIKEHUU TTOJYTOPA JIET MOKET O3HAKOMMTh-
Cs1 JIUIIIb ¢ 6a30BBIMU IOPUANYECKUMU MOHATUSMU U TaK ke OyaeT
HE/IOCTATOYHO TOTOB K CO3HATEJIILHOMY ITPOXOXKIEHUIO MMPAKTH-
KM, KaK U CTYIEHT-MEJMK, TOMYIIEHHbIN MOCJE MOITyTOparojo-
BOro mpeObIBaHKS B YHUBEpCUTETe K padoTte B KianHuKe. [Ipak-
TUYeCKasl OATOTOBKA HeN30eKHO MPEeBPATUTCS B MEXaHUYECKOe

Waller. 1. c, 21 {.; Zitelmann. 1. c.; Klein-Engel. Der Zivilprozess Oesterreichs, 1927,
75. MeTkue 3aMevaHus1, Kacalolyecs N3y4eHus [IpaBa, COEPKUT OCHOBaHHAsI Ha 00-
IIMPHON JTeparype padota mpod. JpHOBCKOro «3aayy NUBHIMCTHIECKOTO 00pa-
30BaHuUs», 1896 (Ha pyc. s13.). Pabota npod. Ilerpaxurikoro (YHUBEPCUTET U HayKa,
2 1., 1897, Ha pyc. s13.) HOCBsIIIEHa BOOOIIE HAyKe M YHUBEPCUTETCKOMY 00pa3oBa-
HUI0. Psap crateii o pepopme opuandeckoro 00pa3oBaHusi COIEpIKaT KypHab: Revue
Internationale de 'enseignement supérieur (Blondel’a, Liard’a, Lyon-Caen’a, u ap.),
«Akademische Revue», «Deutsche Juristen-Zeitung», «Juristische Wochenschrift».



BBITIOJIHEHNE TYKMX YKa3aHUU U KaHIesIpcKyo padoty’’. Kpo-
M€E TOro, NEPEPHIB B TEOPETUYECKUX 3aHATUAX HETATUBHO CKa-
KeTcsl Ha uX pe3ysbrarax: «CTyIeHT, BRIOUTHIN U3 MPeKHer KO-
JIeW, HAaXOJUBIIUKCS JOCTATOYHO JI0JIT0€ BPEMsl B MHbIX KU3HEH-
HBIX OOCTOATENILCTBAX, C YMOM, OOpaIlieHHbIM K BOITPOCAM HC-
KJTIOYMTENBHO MPAKTUIECKUM, C TPYAOM MOTOM OOpaTHT ero K
TpeOOBaHMAM TEOPETUIECKON YHUBEPCUTETCKOW HayKu. BmecTo
oXuaeMbIx Zitelmann’oM ycnexoB MpUIyT TPYAHOCTH, pa3oya-
POBaHUs1, pacXojiaKMBaHKE, B JIy4llleM Cy4yae MOIBITKU 3aBep-
IIEHUsI BTOPOTo dTara oOpa30oBaHusI, KOTOPHIH Zitelmann mipe-
CTaBJIsIeT cebe MMEHHO Kak yriTyOneHHOe 00yJeHHe, C BO3MOXKHO
HAUMEHBIIIMMHU YCUIMSIMU U TIOBEPXHOCTHOM MOATOTOBKOM» 78,

CnenoBaresibHO, TeOpeTUUYECKasl MOATOTOBKA AOKHA Tpel-
LIECTBOBATh MPOPECCUOHAIBLHON NPakTUKe. OYEeBUIAHO, YTO Ta-
Kas TPaKTHKa JODKHA 3aKJTI0YaThCsl B TOYHOM U TOAPOOHOM
3HAKOMCTBE € (paKTUYECKON OpraHu3alyen u AesiTeJIbHOCTBIO Cy-
1oB. Pedb B TaHHOM ciTydae uIeT He 00 OCBOCHUU KaHIIEISIPCKOM
PYTHHBI, HO O IPHOOPETEHNH CIIOCOOHOCTH K CYKIECHHIO 1 BHIHE-
ceHMio peuieHui. Creayer OTMETUTh, YTO MOTYT IPUMEHSATHCS
pasHble criocoObl KOHTPOJIS 32 CTaKUPOBKOU. [Ipexie yem Mbl
3aiiMeMCsl STUM BOITPOCOM, HEOOXOIUMO PaCCMOTPETh OpraHu-
3aLMUI0 TOATOTOBKU K CYIEMCKOM MPO(ECCUU B pa3HBIX CTPaHaX.
Cy1iecTByIoluye Ternepb CUCTEMbl MOTYT OBITh MO/IENICHBI HA TPH
THUIIA.

"7 Hellwig, 1, c. 552; Griiber, 9-10; Jacobi, 32 f.
8 Banvzep. [IBa mupa, 1923, c. 5 (orTrcK ¢ «KypH. I0pU/I. U SKOHOM.»).



K nepBomy Tumy npuHaAJIeKUT CUCTEMA, U3/1aBHA TIPUHSTAS
B AHIVIMM U COCTOSAINAS B TOM, YTO CyAbU (KPOME MUPOBBIX CY-
Jeii) N30MPAIOTCsT UCKJTIOYUTETHHO W3 CPEJIbl aJBOKATOB, TPUYEM
JUISl 3aHATUSA CYAEUCKUX JOJDKHOCTEN YCTAHOBJIEHO ONPEHESIeH-
HO€ BpeMsl IPAKTUKU (YEM BBIIIIE JOJKHOCTb, TEM, JIOJIbIIE — OT
7 no 15 ner)”. Takxe agBoKaTcKas mpaktuka g0 1906 r. cum-
TaJach TOCTATOYHOM MOATOTOBKOM ISl TIOTYYEHUSI CYIEUCKUX
nomxHocterd Bo @panuuu. M B Coenunensbix IlItatax Cesep-
HOW AMEpUKHU YCTaHOBUJICS OObIUail BIOOpa heiepabHbIX CY-
Jier U3 aJIBOKATCKOM cpetbi®’.

BTopoii THIT TIOATOTOBKM MOXET ObITh Ha3BaH K3aMeHallu-
OHHBIM, TIOCKOJIbKY OH XapaKTepu3yeTcs TeM, YTO CIOCOOHOCTD
KaHJIMJaTa K 3aHATUIO CYJENCKOM JIOJKHOCTHU TMOATBEePXKIAETCS
CrelUaTbHBIM 9K3aMeHOM. K 3ToMy THIly NpUHAIeKUT HEMEII-
KO€, aBCTPUICKOE U JIOPEBOJIIOIIMOHHOE PYCCKOE 3aKOHOATEb-
crBo. B I'epmanuu, 4TOOBI MOMYYHUTH MPABO MPETEHJOBATh HA
CYIEUCKYIO JIOJDKHOCTh, HEOOXOIMMO MPOUTH TPEXJIETHUN KypC
o0ydYeHus1 IpUINIeCKMM HayKaM B YHUBEPCUTETE, C/IaTh Iep-
BbIii TOCYAAPCTBEHHBIA K3aMeH, 3aTeM IMPOWUTH TPEXJIETHIOW
clty)k0y B cy/ie Wi 0TpadoTaTh B a[ABOKATCKOM OI0pO (4acTh ITO-
r0 BPEMEHU MOXKET ObITh MPOBEIeHA B YUPEKICHUU MPOKYpa-

7 Gerland, 781 f.

89 Nerinx, 25 s., 81, 226. o AHIJIMHCKOMY 00pa3Ily OpPraHM30BAaHO MOJyYeHHe
cynenckux nomkHocterd B ABcrpanuu, Kanage n Hooit 3enannum. Bryce. Modern
Democracies, 1921, 11, 386-387.



TYpbl) U B KOHEYHOM CUeTe caTh BTOPOi sk3ameH®!. B HekoTo-
phix cTpaHax Mmmnepru TpeOyetcs Oonee JuuTebHOe IpedbiBa-
HEe B yHUBepcuTeTe®?. OT MOAroTOBUTENHHOM MPAKTHKH U 9K3a-
MEHOB OCBOOOK/IAI0TCS TOJILKO OpIMHAPHbIE Mpodeccopa 1opu-
JTUYECKUX (DaKyJIbTETOB.

B ABcTpuM mpaBo Ha NOJyYEHUE CYIEUCKUX JIOJKHOCTEN
UMEIOT JIMIA, KOTOPbIE 110 OKOHYAHUU I0PUAMYECKOTO (DaKyJIbTe-
Ta U CAA4YU NPEeTyCMOTPEHHBIX TEOPETUUYECKUX IK3AMEHOB MPO-
T TPEXJIETHIO MOATOTOBUTENBHYIO MPAKTUKY B Cy/laX, MPo-
KypaTrype Wiy (4acTUYHO) B HaJA30PHBIX OpraHax KasHbI JIMOO B
a/IBOKaTCKOM OI0po, a 3aTeM CHAJIM CYAEUCKUIl 9K3aMeH, CXO-
HBII ¢ agBOKaTcKUM. U TyT criesaHo UCKIioueHue Ajis npogec-
copoB®?.

B Poccun moarotoBka k cyaeiickor nmpodeccun Oblia ypery-
JvpoBaHa 3akoHoM oT 1891 r. Takum 0Opa3om, UTo JInIa, UMe-
IOl1i€ YHUBEPCUTETCKUI AUIIIIOM IOPUCTA, MOIJIM OBITh 3aUMCIie-
HBI B YMCJIO KaHJWUATOB Ha CyJEeNCKHe JTOJKHOCTU B KauecTBe
MJIQAIIMX KaHauAaToB. [lo ucTeyeHuu omnpesieieHHOro mpome-
’KyTKa BpeMeHH (OT TMOJTyTopa JI0 ABYX JIeT, He OoJiee) KaHAUAaThI
00s13aHbI ObLIIM SIBUTHCS HA 9K3aMEH U B CITy4ae MOJIOKUTEILHOTO
pe3yJbTaTra Ha3HAYAIUCh CTAPIIMMU KaHAUJATAMU, KOTOPBIE 0-

81 Gerichtsverfassungsgesetz, § 2-5.

82 Kade, 99 £.; Rosenberg. Lebrbuch des deut. Zivilprocessr., 1928, 54. Psn crareii
O TIOATOTOBKE K CYAEUCKOW JOJKHOCTU B OT/EJbHBIX YacTsx VMrepun Hamevarasa
«Juristische Wochenschrift» (1928. X. 1).

83 Gerichtsorganisationsgesetz, § 4-17; Klein — Engel. Der Zivilprocess
Oesterreichs, 1927, 75.



CJIe TIOJTyTOParojIoBOM MPAKTUKU M TIOTyYEHHS OT MpeceiaTeis
aneJUTAIIMOHHOTO Cy/la CBUJIETEIbCTBA O MPUOOPETEHUU HaJIJIe-
’Kallei NOArOTOBKY MOIJIM ObITh HA3HAYEHBI HA TOJIKHOCTH CJIE]I-
CTBEHHBIX Cy/IeH, TOPOJCKMX Cy/Ieil UM TIOMOIIIHUKOB IPOKYPO-
pa OKPYKHOTO cyad+.

Tpetbs cuctemMa — KOHKYpCHAsI — OTJIMYAETCs OT SK3aMeHaIllu-
OHHOWM TeM, YTO MMEET IIeJIbI0 HE TOJILKO TIOITBEPKICHUE TOI-
TOTOBKM KaH/MJATOB Ha MOJyYeHUE CYJICHCKOW TOKHOCTH, HO
Y YCTaHOBJICHUE CTETIeHU 3TOU IMOATOTOBKM: KaHIUIATHI, C/IaB-
e 9K3aMeH, BHOCSTCS B CIIMCOK B OYEPETHOCTU B 3aBUCUMO-
CTH OT MPOSIBJICHHBIX MU Ha K3aMeHe 3HAHWUU ¥ yMeHU. bia-
rofapsi KCHOJIb30BaHUIO 9TOTO CIMCKa BJIACTh, OT KOTOPOM 3aBH-
CHUT Ha3HAYCHUE CyJIel, MMeeT BO3MOXHOCTh M30MpPaTh HAMITyY-
X KaHIUJATOB.

[TpeumyI1IeCTBO KOHKYpPCHOTO 3K3aMeHa Haj OOBIYHBIM CO-
CTOHMT B TOM, YTO OH MOOYXk/IaeT KaHAUIATOB K Oojiee PUJIeKHOM
padore. [Tpu cucreme OOBIYHBIX SK3aMEHOB KaHAMIATaM JOCTa-
TOYHO JIMIIIb C/IaTh 9K3aMeH, a JIydllle WK XyXkKe — ykKe He UMe-
T JUT1 HUX 3HAYEeHUsI, TIOCKOJIbKY 9TO He BJIMSET Ha UX Kapbepy.
[To3TOMY OHU MOTYT Y/IOBJIETBOPUTHCS MUHUMYMOM HEOOXOM-
MOM /IS IOATOTOBKK PaOOThl 1 MUHUMYMOM HEOOXOIUMBIX JIJIsT
crmauu sKk3aMeHa 3HaHui *. [Ipu cructeMe KOHKYPCHOTO 9K3aMeHa

84 Cm. woii Kypc rpaxnmanckoro nporecca, 1, 1913. § 12. Takke 9K3aMeHalIMOHHASI
cuctema Oblta BBesieHa B [Topryramuu B 1890 r. (Annuaire de 1égisl. étrang., 1891,
459).

85 Schiffer. Justizbau als Justizreform (Deutsche Jur. Zeit., 1928, Ne 1. S. 5):
«Um Richter zu werden, nichts weiter notig ist, als das Bestehen einiger juristischen



MeXy KaHAuJaTaMy BOSHMKAET COPEBHOBAHME; KaX/IbIi CTpe-
MUTCSI TIOTOTOBUTHCS KAK MOKHO JTydIIle, YTOObI TOOSTUTD JIPY-
TUX ¥ MOJYYUTh MEPBOE JIMOO OHO U3 TIEPBBIX MECT B CIHCKE, U
TaKUM 00pa3oM MpujiaraeT MaKCUMaJsIbHbIe YCUJIHS IS TIOTyde-
HUS1 HAMOOJBITNX 3HAHWNA. Hen30eXKHbIM pe3yIbTaToM KOHKYPC-
HOU CHCTEMBI SIBJISIETCSI TIOBBIIIICHUE YPOBHSI MOATOTOBKY KaH-
JIMJIaTOB, a CJIeJJOBATEeJIbHO, U COBEPIIIEHCTBOBAHUE CYIEUCKOTO
koprtyca®®. CructemMa OOBIYHBIX 9K3aMEHOB MOXKET OBITh I1eJ1eCOo-
oOpa3Ha B cllyyasix, KOrja WIeT pedb O MPOBEPKEe rOTOBHOCTU
KaH/IUJATOB K CBOOOMHBIM MpodeccrsiM, B KOTOPBIX MPUMEHSI-
eTCs1 PUHIIAIT HEOTPAaHUYEHHOW KOHKYPEHIINH, KaK B mpodec-
CHUM Bpaya, aBoKaTa u T.1. Ho KOHKypCHBIH 9K3aMeH Oosiee yme-
CTEH TaM, T7ie HEOOXOAMMO 3aHATh CTPOTO OIPe/IeIEHHOE YKCIIO
JOJDKHOCTE U KeJIaTeJIbHO HAWTYYINMUMK KaHauaaTaMmu®’,

B KOHEYHOM cyeTe HyKHO OTMETUTb, YTO KOHKYPCHBIN IK3a-
MeH MMeeT peajlbHOe 3HaYeHHEe HACTOJIBKO, HACKOJIBKO OH CBfI-
3aH C KOHKYPCHOW CUCTEMOM Ha3HAYEHMS CYIE, T.€. HACKOJIb-
KO Ha3HAJamIIas CyJel BIacTh 00s13aHa CUUTATHCS C Pe3ysIbTa-
TOM K3aMeHa 1 3aMellaTh CyJIeicKre JOKHOCTA KaHAuIaTaMu

Egzamina, die bei missigem Fleiss und durchschnittlicher Begabung schliesslich jeder
zu bewiltigen im Stande ist».

8 Dehesdin, 260-261, 263: «L'un des phénomenes, qui ont frappé les partisans
du concours, est 'amélioration progressive des études, la croissance du nombre et de
qualité des candidats»; Fritze. Die Kehrseite der Justizreform (Deut. Jur. Zeit., 1928,
Ne 12. S. 829): «Nimmermehr darf der stolze Ruf: «Freie Bahn dem Tiichtigen»
verkehrt werden in den stumpfen Missklang: «Unterstiitz fiir den Mittelmassigen».

87 Marchand, 189; Coumoul, 417 s.



COIJIACHO OYEPETHOCTH HAXOXJIEHUSI B COCTABJIEHHOM Ha OCHO-
BAHWU PE3Yy/IbTATOB dK3aMeHOB cnucke. Ho ecnm pesynbrar K-
3aMEHa He BJIMSIET HA OYEePEAHOCTb BbIJBMKEHUS KaHAUJATOB,
TO KOHKYPCHBIM 9K3aME€H HUYEM He OTIMYaeTcsl OT 3K3aMeHa
o6prgHOro. MiMeHHo 310 Mbl BuauM Bo @paniuu. B 1906 r. tam
OblIa BBeZleHa KOHKYPCHAsI CHCTeMa, HO JIMIIb COCTOSIICS Tiep-
BBl 9K3aMeH, Kak ObLT u3gaH HOBbIM Jekper (B 1908 r.), Ko-
TOPBIH, MO-TIPEKHEMY COXpaHsisi KOHKYPCHBIN 9K3aMeH, TeM He
MeHee He MOCTaBWJI OUYEPETHOCTb BBIIBUKEHHSI B 3aBUCMMOCTh
OT pe3yJibTaTa 9K3aMeHa, U3 ITOro CJIEeIyeT, UTO CUCTEMA, MPHU-
HATast BO PpaHIuK, HE 3aCTyKMBaeT Ha3BaHUS KOHKYPCHOU®® 1
B JIEWCTBUTEILHOCTHU SBJISIETCS OOBIYHOW K3aMEHAIMOHHOM CH-
cremon®.

B cBs31 ¢ TeM, YTO KOHKYPCHBIM 9K3aMEH U KOHKYPCHasl CH-
cTeMa 3aMelIeHus CYJIeHCKUX JIOJDKHOCTEH TECHO MeX]Ty coOou
B3aMMOCBSI3aHbl, UX HY)KHO PACCMOTPETh BMECTE B CJIEIYIOIIEM
pazzere.

88 Crimcox KaHIUJATOB, CAABIINX 9K3aMeH, COCTABIISAETCS HE B COOTBETCTBHUH C IIO-
JIy4eHHBIMH OLIEHKaMH, a B ajiaBuTHOM ropsiike. Decret du 13 fevrier 1908, art. 11.

8 Dehesdin, 493; Marchand, 181.



I

Cnocoovl 3ameuienus cyoeiickux 0onxcHocmeii *°

CrniocoObl 3aMeleHus1 CyJeUCKuX JOIKHOCTEH MOTYT OBITh
CaMBIMH Pa3HOOOPa3HBIMHU. OOBIYHO TTPUHSATO BHIAETATD U MPO-
TUBOIIOCTABJIATh [IBA: U30MpaTe/IbHYI0 (BBIOOPHYIO) CUCTEMY U
CHCTEMY Ha3HauYeHUH. TO HETOUHO, IMOCKOJIbKY 00€ 3TH CHUCTe-
MBI MOTYT MPUHUMAThH Pa3Hble (POPMBI, UMEIOIINE HEOJUHAKO-
BOE IIpakTUIecKoe 3HaueHre. CyIecTBYeT pa3HUIla MEXIY TeM,
HA3HAYAEeT JI CY/IbI0 LIeHTpasbHase (MUHUCTP, IPE3UIEHT) JTUOO0
MecTHasl (BOeBO/Ia, CTapOCTa, MpeJiceaTe b Cy/1a) BIacTh; 3aBH-
CHT JIM Ha3HAYE€HHUE OT MPOU3BOJIBHOTO YCMOTPEHUsI BJIACTU WU
BJIACTh JIOJDKHA WCXOIOWUTh M3 PE3YJIbTAaTOB KOHKYpCa, PaBHO U
HEMoCpeICTBEHHOE N30paHKe HApOJOM He SIBJISIETCS TEM Ke, UTO
1 U30paHue CyIeWCKOW KOJIJIETHed WM OPraHOM MECTHOIO ca-
Moyripasiienus. [IpuHuMas BoO BHUMaHUE BCe BOZMOXKHbIE KOM-
OUHAIIAY, MBI TIOJTYYHM CJIETYIONTYIO0 KJIacCU(PUKAIIIO CIIOCOOOB

% Eslande. Etude sur le recrutement de la magistrature, 1897; Dehesdin. Etude sur
le recrutement et I’'avancement des magistrats, 1908; Marchand. Le recrutement de la
magistrature en France, 1910. Ulrich. Dle Bestellung der Gerichte in den modernen
Republiken, 1904; Kade. Der deutsche Richter, 1910; Reichel. Bestellung und Stellung
der Richter in der Schweiz und im kiinftigen Deutschland, 1919.Piola — Caselli. La
magistratura, 1907.



3aMelleHusl CYJeNCKUX TOIKHOCTEH.

I. I36panue: a) HApOAOM B XOJIe BCEOOIIero rojocoBanusi, b)
COOpaHMSIMU HAPOJIHBIX MPEACTABUTENIEN MOTUTUIECKOTO XapaK-
Tepa (MapIaMeHThl, CEMMbI, TOPOJICKUE MarucTparsl), C) Cyaeu-
CKHMMH KOJUIerusiMU M d) crienuaibHbIMU KOMUCCUSIMHU.

II. Ha3naueHue 1o npon3BOJIbBHOMY YCMOTPEHMIO: a) MECTHBIX
BJIaCTEN U b) LIEHTPAILHOW BJIACTH.

II1. Ha3zHnauenue, oOyc/oOBIEHHOE: a) pe3yJbTaTaMU K3ame-
HOB, b) peKOMeHAAMSIMHU H30UPAIOIIMX OPTaHOB U C) Pe3yJibTa-
TaMU KOHKypca.

[a. BoiOop cyreii HerocpeICTBEHHO HApOIOM B X0j1e BceoOlie-
'O TOJIOCOBAHMS KaXETCs Ha MEPBbI B3IVISA] HAWIYyUIIUM, Hau-
OoJiee CripaBeJIMBBIM U PAllMOHAIBHBIM. B Mo/iepKKy ero BbI-
CKa3bIBAIOTCS CIIEAYIONIE MHEHUS !,

1. Dra cucrema MOJHOCTBHIO OTBEYAET MPUHIIUITY BEPXOBEH-
cTBa Hapoja. EciM MCTOYHMKOM rocyAapCTBEHHOW BJIACTU SIB-
JIIETCS caM Hapo[l, €ClU «JTo0asi BJIACTh SIBJISETCS HETOCpe-
CTBEHHBIM BBIPA3UTEJIEM CBOWCTBA «HAPOJHOIO CyBEpEHUTE-
Ta» (Esmein), T0, 04€BUIHO, CAMOMY HApOAY IPUHAJIEKUT IIPa-
BO ONPEJESIUTh TEX, KOMY OH XOYET JIOBEPUTh BbIPAKEHUE ITOTO
CBOMCTBa»?2.

o1 Bentham, ch. VIII; Desjardins. La magistrature €lue (Revue de 2 Mondes, 1882);
De I’élection des juges, par 'auteur de la «Réforme eficace de la magistrature», 2 ed.,
1882; Marchand, 34 s.; Dehesdin, 183 s.; Coumoul, 304 s.; Pellini, 168—169; CyneOHbie
ycraBbl 20 HOsIOpst 1864 T. ¢ U3NIOKEHNEM pacCcyXIeHUH, Ha KOMX OHU ocHoBaHsl, 111,
1866, c. XIII u cnen.

2
2 3101 apryMeHT ITPUBOAWICS B 3aKoHOAATeIbHOM cobpanui ( Barnave: «Tous les



B kauecTBe BO3pakeHHMs] MOXKHO CKa3aTh, YTO HENOCpE[-
CTBEHHOE N30paHue BCeX CyAel BCeM HapOoJOM HEBO3MOKHO; BbI-
OOPBI IOJKHBI IIPOUCXOIUTD B KAXKI0UM 00IaCTH OTJEIIBHO, IOTO-
MY UTO HaceJIeHHe MOXKET 3HaTh KaHIUIATOB TOJIBKO CBOEH 00-
nactu. CietoBaTesibHO, 3aMeHa BCEOOIX BHIOOPOB BBHIOOpAMHU
B OTJIEJIBHBIX 00JIACTSX Oa3upyeTcst Ha TOM, YTO HApO[ JeJIeTH-
pyeT IpuHaJyIeKaIlee eMy paBo COOPAHUSAM KHUTEJICH OTIeIb-
HBIX oOnacteil. Ho Hapos MOXeT JienierupoBath 3TO PaBo U KO-
My-TO JAPYrOMY, HallpuMep CYyAEUCKUM KOJUIETUsIM, CEMMY, Ma-
TUCTpaTam, B KOHEUHOM CUeTe MPe3UuIeHTY UM MUHUCTDPY. Pedb
UJIET TOJIBKO O TOM, YTOOBI STOT OpraH BJIACTH, KOTOPOMY JeJie-
TMPOBAHO MPABO HAa3HAYECHUS CYIe, TIOMYYHII 3TO MPAaBO HEMO-
CpeACTBEHHO JTMOO OMOCPEIOBAHHO OT HApOo/a, T.€. caM ObLT Obl
u30paH HApoJOM JINOO M3OPAHHBIMK HAPOAOM IPEICTABHUTEIS-
mu. «He ABISIOTCS JM (XOTS M ONOCPEIOBAHHO) CYy/IbY, Ha3HA-
YeHHbIE PABUTETLCTBOM, KOTOPOE CaMO IMPOUCXOIUT U3 HApO[I-
HOTO TPE/ICTAaBUTE/IbCTBA, SMAHAIIMEN HAPOTHOTO CYyBEpEeHUTETA
Oosee rTyOOKOM, YeM CYIbU, KOTOPIX HEIOCPEICTBEHHO n30pa-
Jla TIPOBUHIIMSI, HACUUTHIBAIOIAS HECKOJIBKO THICSY TpaxaaH?
MoskHO 1 yTBepXkaaTh, 4To cyapu B [lyarbe umm BpuaHcone,

pouvoirs doivent étre delegués par le peuple») u Bo (hpaHITy3CKOM IapjaMeHTe BO Bpe-
MsI JUCKyccu o cyneoHol pedopme ( Gierville. Reache B 1882 1: «C’est au peuple qu'il
faut donner I’élection des magistrats»). Marchand, 38-39. Dto B 1883 r. 3ammman
u Clémenceau: «Le premier principe de tout gouvernement républicain, c’est que les
citoyens, qui sont tous souverains, exercent tous les pouvoirs qu’ils peuvent exercer
directement, et deleguent a des mandataires pouvoirs qu’ils ne peuvent pas exercer».
Dehesdin, 197-108.



U30paHHbIE KUTEJISIMUA STUX POBUHIIMHI, OyIyT N30paHHUKAMU
Y TIPeICTaBUTENISIMU Hapoaa» °>? B 9TOM mposiBIIsieTCs] IPUHITH-
NMaJibHAas pa3HUIIA MEXy BRIOOpaMU CyJel U JermyTaTtoB. «Ec-
JI1 MHEHHUE KaK/I0TO OTJEJIbHOTO JIeTyTaTa eCTeCTBEHHBIM 00pa-
30M CONIMXKAETCS C MHEHUEM CBOEN 00JIacTH, TO OOIIee MHEHHE
BCEX JICMyTaTOB CTPaHbI COCTABJISIET, BOIIPEKH, WU, HA00OPOT,
Omnaroziapst 5TOMy, JOCTATOYHO TOYHOE OTpakeHUEe MHEHUs BCe-
ro Hapona. Hao6oport, cyapu He 0ObeAMHSIOTCS 7Sl BBITOTHE-
HUs1 CBOUX (PYHKIIMIA, a UCHIOJHSIOT UX OTAEIbHO KaKAbIil B CBO-
el 00JIacTH; B TAKMX YCJIOBUSIX OBLIO OBl HEJITIOCTHIO JIOITYCKATh,
YTO COCTaB OMNpeIeIeHHOro cyaa X, KOTOPbIH BO3HHMK U3 U30M-
paTtesbHBIX YpH 00sacTy X, OblT Obl TAKMM ke B CITydae, eCliv Obl
B €ro N30paHuy MPUHSLT Y9aCTHe BECh HAPOI» 4.

2. Cucrema m30paHus Cylel HApOAOM OTBEYAET MPHHITHITY
pasnesnieHus BiacTed, TpeOylolieMy, 4ToObl OpraHbl CyneOHOM
BJ1acTU ObUIA HE3aBUCHMBI OT MHBIX BJIACTEH, a HAUTYYIIHIA CIIO-
co0 obecrieueHus1 He3aBUCHMOCTH Cy/IeOHOM BJIACTH Oa3upyercst
Ha TOM, 4TOOBI Cy/iel M30Upast caM HapoJl, Kak N30UpaeT JenyTa-
TOB 3aKOHOZATEJIbHBIX coOpaHuid. «[loyemMy MHe pa3pemieHo nu3-
Ouparh CBOEro Jeryrara, HO He JaHO MPaBO U30paHUsI CBOETO

% Tak orserumn CTOPOHHMKAM HETIOCPEICTBEHHOTo m30paHus cymeir Waldeck-
Rousseau B 1883 r. Dehesdin, 184.

o4 Dehesdin, XXIX. «Vous demandez, — OTBeTHJI CTOPOHHHKAaM BCEHAPOIHOTO U3-
Opanus cymeii Waldeck — Rousseau Ha 3acemaHum mapiamedta B 1882 r. — que
chaque ressort judiciaire demeure maitre de son pouvoir judiciaire, et vous allez
ainsi faire autant de pouvoirs judiciaires distincts, autonomes, que vous avez de
circonscriptions» (Dehesdin,110).



cyapu?» — cnpammsaer Jules Simon: «B ThicAuy pa3 jerye us-
Opath Cyaplo, MHTEpIpEeTaTopa 3aKOHA, YeM JeyTaTa, MPU3BaH-
HOTO 3aKOH CO3/1aBaTh. EC/IM MCTIONMHUTENBHOW BJIACTU JOBEPEH
BBIOOD Cyjiell, TO MoueMy el IPensTCTBYIOT OMpeeisTh COCTaB
3aKOHOJATENIHOTO cOOpaHus 1o cBoemy ycmotpenuio? Ilyctb
OHa M30MpaeT TeX, KTO TBOPHT 3aKOH, €CIU el MOpyYeHo 30u-
paTh TOTrO, KTO 3aKOH TPaKTyeT U npumeHsieT. Ho ecnu mbI 3260-
TUMCsI O CBOOOJIE, TO MYCTh AJIMUHUCTPAITUS HE BHIOUPAET HU Of1-
HUX, HU IPYTUX U MYCTh pa3e/ieHne BiacTeil OyeT coBepIlieH-
HBIM»?>,

OnHako U 3TOT apryMeHT HeyoenuTeneH. [IpunHimun pasnene-
HUs BJacTell TpeOyeT, YToOBl OpraHbl Cy/IeOHOUM BIacTU HE Obl-
JIV IOJYMHEHBI OpraHaM UCTIOJTHUTEIIbHOW WM 3aKOHOJATENTbHOM
BJIACTH, CJIEJJOBATENHHO, HA3HAYEHHE CyIeil MUHUCTPOM He Ipo-
TUBOPEYUT STOMY MPHHITUITY, TIPU YCJIOBHUH, YTO TO HE TOPHI-
BaeT HECMEHSIEMOCTH CYJIe, T.e. YTO MOoCje Ha3HAYeHUsI Cy1p0a
CY[IbU CTAHOBUTCSI HE3ABUCUMOM OT BOJIM MUHUCTPA, YTO CY/IbsI
CTAQHOBUTCSI HECMEHSIEMBIM, a HArpajibl, MPOABMKEHHUE TIO CITYK-
0e M HaKa3aHWsl HaXOASITCS BHE YCMOTPEHUSI MUHUCTpa .

3. W36paHHble HAPOIOM CYJbU TOJIL3YIOTCSI OOJIBIIUM JI0BE-

9 Jules Simon. Liberté politique, 1881, 187. D10 10Ka3aTENBHCTBO OBLIO MPUBEACHO
B 3akoHonaTensHoM codpanun B 1790 r. Dehesdin, XXV; Marchand, 36-38.

% Reichel, 30: «Man glaubt die Unabhingigkeit gefihrdet, wenn der Richter von der
Verwaltungsbehorde bestellt wird. Sie kann aber theoretisch ganz ebenso gefahrdet
sein, wenn das Volk ihn wihlt. Der Ausgangspunkt der Betrachtung ist falsch. Die
Garantien der Unabhéngigkeit legen {iberhaupt nicht so sehr in der Bestellungsart, sie
legen vielmehr in der Unbeeinflussbarkeit des (so oder, so bestellten) Richters».



pUeM, YeM Cy/IbH1, Ha3HaYeHHbIe MPaBUTEILCTBOM. He nmomiexut
COMHEHHMIO, YTO KEJIAIOIIHe Pa3pelInTh KaKOU-Imo0 0puInde-
CKHIA CTIOp TIOJII0OOBHO BHIOMPAIOT apOMTpaMu JIIOAe, KOTOPbIM
6onbIie Bcero noBepsitot. [loaToMy n30paHHBIN KUTEIAMU JaH-
HOU 00JIACTH CY/TbsI IBJISIETCS HE KEM MHBIM, KaK IIOCTOSTHHBIM ap-
OUTPOM JIsI pellieHrsI BCeX JIeNT, KOTOpbie OyIyT B 3TON 001acTu
BO3HUKaTh. ClleIOBaTEIbHO, OH TOJIb3YeTCsl HANOOJIBIIM JIOBE-
pUeM HacelleHus, KOTOpoe YAOCTOWIIO ero u3dpaHueM. MokHO
JaXe pacCuuTaTh CTENeHb ITOrO JOBEPHS: OHO MPOIIOPIIUOHATb-
HO KOJIMYECTBY T'OJIOCOB, MOTYyUYEHHBIX CyIbel BO BpPeMs BHIOO-
poB?’. Eciu BBIOOp OBbUT HEYIAUHBIM U CY/IbsI HE OTpaBIaIl OXKH-
JaHW, TIPUHIWIT BBIOOPHOCTH HE YTpauMBaeT 3HAYCHUS B IJ1a-
3aX Ipa/iaH, KOTOpbIe MOT'YT YTEIIUThLCS TEM, UTO Ha3HAUCHHBIH
NIPABHUTEIHCTBOM CYIIbsI MOT ObI OBITH €IIle XyKe M UTO Ha CIIe[y-
IOIIMX BBIOOpaxX M30epyT Jy4IIero Cyablo, B TO BpeMsI Kak OT Ha-
3HAYEHHOT'O TIPABUTEILCTBOM CYJIb OHU HE MOTJIU OBl TaK JIETKO
n30aBUTHCS.

TeopeTHyecK BBIIIECYIIOMSIHYThIE pPa3MBIIUICHHS] KaXyTCs
aOCOJIIOTHO TPaBUJIbHBIMU; OTHAKO B JEWUCTBUTEIBHOCTU JIOIH
JEJSTCS TIO MOJIUTHYECKUM YOeXIeHUSIM, U BHIOOPHI CyJel, Kak
U JICTIyTaTOB, OCYIIECTBJISIOTCS C MO3WIIMHM MApTUAHBIX WHTE-
pecos. [Ipu BeIOOpax JEMyTaToB 3TO BIOJHE €CTECTBEHHO, TO-
CKOJIbKY JIeTTyTaThl JOJDKHBI 3alIUINATh TO3UIIMKM CBOEH MapTHU
TI0 paccMaTpuBaeMbIM ceiiMoM Borpocam. Ho mipu BeIOOpax cy-
Jedi peub UIeT O YeM-TO UHOM: 00 N30paHUU MY/IPbIX, YECTHBIX,

7 Picot, 162.



OeCIIPUCTPACTHBIX M XOPOIIO IMOArOTOBIEHHBIX JIIOJCH, CIIOCO0-
HBIX OCYIIIECTBIISTD MPABOCY/IME, HE TIOIaBasiCh TAPTUHHBIM JIO-
3yHram. «Her nomkHocTtH, — kak otmeTun Mill, — 1 KoTopou
Oe3ycioBHasi OeCIPUCTPACTHOCTh U OECHIAPTHIMHOCTh ObUTA OB
OJIMHAKOBO BaXHBI»*S. TeM BpeMeHeM MapTUiiHBIE BHIOOPHI CO-
3[AI0T TTAPTUAHBIE CY/bl, B CBSI3U C Y€M BO3HUKAET OIMaceHUe O
HaJIeXKalleM OCYIIECTBIEHUH IPABOCY/IUs, IOCKOJIbKY B HEKO-
TOPBIX 0ONACTAX Cy/eiCK1e OKHOCTA MOTYT ObITh 3aHSTHI Ja-
K€ CTOPOHHMKAMHU TOJIPHIBHBIX OpraHu3aIui .

4. Cynpu, nzbupaeMbie HAPOIOM, JOJKHBI ObITh HAMTYYIIIH-
MU, TIOCKOJIbKY JKUTEM KaXJOro OKpyra, 3Hasi MECTHBIX KaH-
IUIATOB U OyIy4yM CHIIBHO 3aMHTEPECOBAHbI B CO3JJAHUU XOPO-
HIer0 CyJa, MOCTapaloTcsi OTAaTh CBOM TOJIOCA HAUJOCTONMHEH-
MM KaHauaataM. B 3Tom citydae coOCTBEHHBIN UHTEpeC SIBJIs-
ercst IydmumM coBetoM 1 MoTrBoM ', Ho, He MoBTOpsIsi BHOBB
TOrO, YTO MMHYTY Ha3aj ObUIO CKa3aHO O MapTHUIHOCTH BHIOO-
POB, MOHO JIMIITh JOOABUTD, UTO OOJIBIIIMHCTBO HACEJIEHUS 3HA-
€T KaH/IU/IaTOB Ha Cy/IeOHbIe JOIDKHOCTH JIUIIH TOBEPXHOCTHO, C
BHEIITHEW CTOPOHBI M BOBCE HE CIIOCOOHO OIIEHUTDb UX TOIrOTOB-

%8 Mill. IpencraButensHoe npasinenue, 1897, 144. Cp.: Desjardins, 570.
% Malepeyre, 214.

190 Clemenceau wa sacenanmn napnameHnTa B 1883 r. ckazai: «La nécessité s'impose
a lui de le bien choisir, parce que ’honneur, les biens, la vie dépendent de son choix.
Quand on fait un mauvais choix en politique, il faut &tre presque un homme d’état pour
apercevoir les conséquences de la faute qu'on a commise. .. Mais quand on nomme un
juge, il en est tout autrement. Les conséquences de I'erreur sautent aux yeux des moins
clairvoyants, et tous ont le méme intérét a faire un bon choix» (Dehesdin, 108).



Ky U CHOCOOHOCTH K HECEHUIO CY/IECKUX 0OsI3aHHOCTe!. «B neii-
CTBUTEJIBHOCTH OHO TIO3BOJISIET YIPABJISITh COOOM Ta3eTHOM pe-
KJIamMe, N30MpaTe/IbHBIM areHTaM ¥ MPUATEISAM KaHauaaToB» 101,
Ecnu xe 3akoH Oyaer TpeOoBaTh OT KaHAUIATOB IOPUINYECKO-
ro 0Opa30BaHUs U MPAKTHUYECKOW MOATOTOBKHU, TO JIETKO MOXKET
CIyYHMThCSI, YTO B HEKOTOPHIX OOJIACTSX WJIM BOOOIIE He OyreT,
i OyJieT HeJJoCTaBaTh KaHU/IaTOB Ha 3aMellleHUe BCeX BaKaH-
cuit' 2,

5. IpuHIMI BEIOOPHOCTH J1a€T BO3MOKHOCTh OOHOBJICHHS U
YCOBEPIICHCTBOBAHMSI CYIEHCKOTO KOPITyca MyTeM MOBTOPHOTO
n30paHus Cyaeu, MPOsSBUBIIMX ceOsl COOTBETCTBYIOIIUM 0Opa-
30M, ¥ 320JUTOTUPOBaHKS HEe OMPaBIABIIMX BO3JIAraBIIMXCs HA
HuX Hazgexa'*?. [Ipm 3TOM ycTpaHeHue myTeM 3a0auIOTHPOBA-
HUSI HE OCKOPOJISIET CyAbl0 U TIO3BOJISIET €My 3aHSTh JPYrylo
JOJDKHOCTh, YeMy TIPEeIsATCTBYET OCBOOOXIECHUE Cy/IbH, Ha3Ha-
YEHHOTO BJIacThio! ™,

OnHAKO CPOYHOCTH CITYKOBI TaK:Ke UMeeT OOOPOTHYIO CTOPO-
HY, IPUYEM OYeHb OMACHYIO MIPEeXkJIe BCEro MoToMy, 4to Jesia-
eT CYJICUCKYIO Kapbepy OueHb HEYCTONUMBOM. B pe3ynbrate 310-
IO IOPUCTBI C HAUOOJIBIIIUMHK CIIOCOOHOCTSIMH Y 3HAHUSIMU OYIy T
BO3JICP)KUBATHCSI OT BBIJIBUKEHHU I CBOSH KaHAMIAATY bl Ha CyIer-
CKYIO IOJDKHOCTD M3 OOSI3HU OBITh 320a/UIOTUPOBAHHBIMU U OKa-

101 Marchand, 53.
102 Desjardins, 120.
103 Jeanvror, 11, 60.
104 Bentham, 30.



3aThCsl MOCIIE HECKOJIBKUX JIET CIYXKObI B TSKEJIOM MaTepHasib-
HOM TIOJIO)KEHUH; IOPUCTHI 3TU Oy/IyT OECIIOKOUTHCS 00 MHBIX TIO-
CTOSIHHBIX JIOJDKHOCTSIX MJIM TIOCTYIIAT B aiBOKatypy. Kpome To-
ro, MpeBbIOOpHAsT aruTallvsl, 3aUCKMBAHKE TIepe]l BIUSITEIbHbI-
MU TIEPCOHAMH M COCTSI3aHME C JIMIIAMHA C HU3KUM MOPAJIbHBIM
YPOBHEM TaKXke OyayT OTTAJIKUBATh JIUI] OJIATOPOTHBIX U CKPOM-
HbIX. CTPEMUTBCS K 3aHATHUIO CYACHUCKUX JIOJDKHOCTEHN OyayT 3a-
ypsAIHBIE U Hepa30opuMBhIe B cpeacTax Joau'%. Heodxoaumo
YUUTBHIBATh, UTO YaCTasi CMEHA Cy/IEHCKOro MepcoHaia moMerna-
€T CylbsIM B NMPHOOPETEHUH HEOOXOIVMOTO OIhITa ¥ BMECTe C
TeM CJieJIaeT HeBO3MOKHOM BHIPAOOTKY YCTOSIBIIECS TIPAKTUKU
Y KPEeTKUX Tpaaulvii. B KoHeuHOM cuete Hen30e:KHO HACTYIUT
TIOJTHBIH yIAJ0K CYAEHCKOro NoIoKeHus 1%,

Hanee, n36paHue TOJIbKO Ha ONPEIeNICHHBIA MePUO BPEMEH!
TIO/IPBIBAET TPUHIIAIT HECMEHSEMOCTH M MOJYUHSET CYIbI0 W3-
OuparesisiM, CIIEICTBUEM YEro sIBJsieTCsl yTpara OecrpucTpacT-
HOCTH. YXKe Iepe]] IepBbIMUA BHIOOpaMU KaHIUIAT J0JDKEH Oec-
MOKOWUTBLCSI O B3aMMOOTHOIICHUSIX C BIMSITEIbHBIMU JIIOIBMHA U
Jake JaBaTh pa3jMuHble 0OEaHns OTHOCUTEIBHO CBOEH OyIy-
e nestenbHocTH!'". «Kanauaar yxe 3apaHee yTpauuBaeT J10-

105 Rousset, 15; Ulrich, 61; Desjardins, 555; Dehesdin,185-186.
19 pirard, 39; Malepeyre, 215.

107 Laboulaye: «IlpexacraBbre ceOe YeoBeKa, KOTOPHIA MpUiiaraeT yCUIIUs Jisl W3-
OpaHus1 Cyabel; OH Oy/ieT BhIHYKIEH BeCTH celsl Kak TOT, KTO XO4YeT ObITh M30paHHBIM
JIETTyTATOM; EMY [IPUIETCS UCTIONB30BATh IIEJIbIi PSJT MEJIKUX XUTPOCTE, BOCHIOB30-
BaThCS T.H. M30MPATEIbHON KyXHEH; TIOTOBOPUTH C OTHUM U C JPYTUM, CIPAIIUBAS O
3[I0pOBbE peOEHKA WM COOAUKH, CJIOBOM, O0PAIAThCS K TAKAM CPEICTBAM, KOTOPbIE



CTOMHCTBO CYIEWCKOW JIOJDKHOCTU M OCKOPOJISIeT 3aKOH, Jernast
€ro UrpyIIKOW MOJIMTUIECKHUX CTpacTein». bynyun n3opaHHbM 1
oracasich IMpoUrparh B OyayIieM, Ha CIeAYIIUX BHIOOpax, Cy-
IIbs1 BBIHYK/IEH OyJIeT YTOKAaTh TEM MapTUsIM, C TIOMOIIIBIO KOTO-
PBIX OH ObUT N30paH, ¥ BBIHOCUTH HECIIPABEJIMBbIE TTPUTOBOPHI.
HaubGosnbimmii Bpesi, KOTOPBI MOKET MPUYNHUATH CUCTEMa BBIOO-
POB, 3aKJTI0YAETCS] IMEHHO B TOM, YTO CY/IbH JIETKO MOMA/AI0T B
3aBHCUMOCTh OT MOOEJUBIIMX Ha BHIOOpAX MOJUTHYECKHX Tap-
tid. Cynibsi, U130paHHBI CBOMMU TIOJIMTHUECKUMHU €IMHOMBIIII-
JICHHUKaMH, OyJIeT B CTO pa3 0ojiee HeOObEKTUBHBIM M OITACHBIM,
4yeM Ha3HaYeHHbIN MpaBUTeIbCTBOM %, B camom nese, MUHKCTP
IOCTUITUM JINYHO MOXET OBbITh 3aMHTEPECOBaH B OYEHb HEMHO-
TUX Jieslax ¥ Oy/IeT BMEIMBATHLCS B MPABOCYIME B BECbMA PEAKUX
ciydasix. [Ipyroe neno w3buparenn: OHM UMEIOT THICSIH TIPe/-
JIOTOB M TIOBOJIOB JIJISl OKA3aHWS BJIUSHUS HA CyJIeH, UCTIONb3Ys
3aBUCUMOCTH CyJiel OT cebs1. Uem Onrxke TOHKHOCTh CY/IbU K Ts-
KYIUMCSI, UMEIOIIUM N30UPATENIbHBINA TOJIOC, TeM OOJIbIIE €ro
3aBUCHUMOCTD OT HuX %,

[Mpepnaratorcst Tpu criocoda n3dexkaTh 3aBUCUMOCTH CyJIed OT

MOXHO ellle TTO3BOJIUTH OyIyIeMy AeMmyTary, HO HA B KOeM cilydae He OyayIeMy cy-
nbe» (Laboulaye. Victopusi Coenunennsix lraros, 1870, 11, 374); Reichel, 9: «Der
Kandidat muss bei einflussreichen Parteipolitkern antichambrieren».

198 Vavasseur, 52; Benoist: «Nous serions doublement & plaindre quand a I'ignorance,
au manque de préparation, a la mediocrité du législateur seraient venus s’ajouter
I'ignorance, la manque de préparation, la médiocrité du juge... Et puis finir par quoi?
Par établir, ayant déja une législation de parti, une justice de parti...»

109 Desjardins, 555-556; Rousset, 13; Marchand, 51.



n30uparesiei.

[MepBbiil CIOCOO OCHOBBIBAECTCS HA TOM, UYTOOBI Cy/IbHM W3-
OUpasTUCh TIOXKU3HEHHO WJIM Ha JIONTHMIA TEpUOJl BpEMEH! — Ha
20-25 netr. B aToM cnyyae y cyaeid He ObUTO Obl TIPUYMH YTO-
KJIaTh CBOUM M30MpaTelisiM, TIOCKOJIbKY OHHM HE OMacajiich ObI
3a0aJUTOTUPOBATLCS HA CIeAylomuX BeiOopax. OmHako u3bpa-
HUe Ha OIpe/Ie/ICHHBII CPOK MPEJICTABIISICTCS OJIHAM U3 IJIaBHEH-
IIMX TIPEUMYIIECTB BBIOOPHOW CUCTEMBI, IIOCKOJIbKY JaeT Ipak-
JaHaM BO3MOXKHOCTh CMECTUTh OKA3aBIIIMXCS HETOHBIMU CYIer
Y WCTIPABUTD CBOIO OIMOKY, BIIOJIHE €CTECTBEHHYIO 0 TTPUYNHE
HEJJOCTaTOYHOTO 3HAKOMCTBA M30uparesiell ¢ JOCTOMHCTBAMU U
cTerneHblo Mpodh)eCCUOHATbHOM MOAroToBKM KaHnaunaros. Ho ec-
M u30panue OyJeT MOXKU3HEHHBIM WM Ha JOCTAaTOYHO JIOJrOe
BpeMs1, TO OIIMOKA 3aKPENUTCs U He OyAeT HU €AMHOTO Criocoda
ee ucrpaButh ' 0.

Bropoii crioco6 obecrieueHrst He3aBUCUMOCTH CyIel OT U30u-
patesieil mpsiMO MPOTUBOIIONOKEH M 3aKJII0YAETCs B HEBO3MOXK-
HOCTHU Tiepen30paHust Tex ke cyaed. Torna y cyneit He OyieT Hu
€/IMHOr0 MOTWBA YroXJaTh U30MpPaTesIsiM, MIOCKOJIBKY B JIOOOM
cllyvae MpH HACTYIUICHUM KOHEYHOTO CPOKa OHU OOSI3aHBbI YCTY-
IIUTh CBOE MECTO.

OpHaKo 3TOT crocod nMeeT OOJbIIMe HEJOCTATKH, TIOCKOJb-
Ky, BO-TIEPBBIX, JIJIA€T U3 CYAEHCKOUN CITyKObl KPaTKOCPOUHOE
3aHSATHE, U3-3a Yero HEMHOTO CIIOCOOHBIX JIONEH 3aX04YeT Mpe-
TEH/IOBaTh Ha CyJeWCKHe JOJKHOCTH, BO-BTOPBIX, CY[bU He Oy-

110 Desjardins, 557-558.



JOyT UMETh BPEMEHU I PUOOPETEHUs HAJIEKAIErO OIbITA.
HemuHyembIM pe3yIbTaTOM 3TOM CHCTEMbI ObLT Obl HU3KHH MTPO-
(peccroHanbHBIN YPOBEHD CYEHCKOro rnepcoHaa .

Hakownert1, Bo3MoeH eltie OJj1H criocod odecrneyeHust He3aBu-
CHMOCTH cyziell oT uzbupareneil. OH 3aKJII0YaeTcsi B TOM, 4TO-
ObI CyIbsIMU M30MPATTICH TOIBKO KaH/IWAATHI, UMEIOIIHe JI0CTa-
TOYHO MaTEPUAITLHBIX CPEJICTB, TIO3BOJISIIOIINX UM XUTh Oe30e/1-
HO B cityvae 3a0aiotupoBanus. [lostomy obecnieunts He3aBU-
CHMOCTh Cyedl MOXHO, OTpe0OBaB OT KaH/AWAATOB Ha Cynied-
HbIE JIOJDKHOCTU 00JIa/IaHVsI UMYITIECTBEHHBIM TIeH30M. O/THaKo
3TOT CIIOCOO MOXET ObITh AEHCTBEHHBIM JIMIIb TOT/IA, KOT/Ia pa3-
Mep IIeH3a JIOCTATOYHO BBICOK, a 9TO CBA3AHO C OrpaHUYEHUEM
Kpyra JIuI, UMEIOIUX MPaBO 3aHUMaTh CyIEeWUCKUe JAOIKHOCTH,
OTTOJIKHET OT CYJEMCKOM Kapbepbl MHOTMX JOCTOMHBIX KaH/M-
JIaTOB U B pe3yJibTaTe CHOBA MOHU3UT MPO(ECCHOHATIBHBIN YPO-
BEHb CYAENCKOro rnepcoHasa. «YTodbl cTaTh Cyabe, HeOOXOIM-
MO OBUTO Obl UMETh HE HAWTYYIITYIO TOATOTOBKY, YMEHUE U OIIbIT,
HO JIMIIIb TIOJJTOTOBKY, YMEHHE U OITBIT, KOTOPhIe MOKHO HAWTH B
COYETaHUU C onpeieieHHbIM cocTosiHreM. [Ipencrapisiercs, ofi-
HAKO, YTO MOXHO MMETh MOATOTOBKY U yMeHUe 0e3 COCTOSIHUS,
TaK K€ Kak MOJKHO ObITh OOTraThiM, He uMest ux» 12, Takum obOpa-
30M, JIOBOJILCTBOBATHLCSI HU3KUM IIEH30M O€CIIeTbHO 1 Oecroes3-
HO, YCTaHABJIMBATh e BHICOKUI — HElIEJIECOOOPa3HO U BPEIHO.

6. B koHEYHOM cueTe MPUHIIMIT BLIOOPHOCTH HE MOKET OBITh

i Desjardins, 557; Marchand, 50.
12 Favre, 45.



IIPUMEHEH KO BCeM CyJaM, MOCKOJIbKY TP 3HAYUTETHHOM KOJIH-
YecTBe CyAedl U HeOOXOOMMOCTH MOBTOPHBIX BHIOOPOB KaK[Ible
HECKOJIBKO JIET yJacTUe B HUX CTaJIO ObI TSKKUM OpeMeHeM JIJIst
rpaxJaH, OHU u306eraau Obl yuacThsi B BHIOOpax, Kak 3TO ObLIO
B0 ®pannmu B snoxy Beswkon peBomormm '3,

W3 BhITTIeCKa3aHHOTO CIIE/IYET, UTO BCE ApTyMEHTHI CBU/IETE -
CTBYIOT ITPOTUB CUCTEMBI TIPSIMBIX BHIOOPOB HAPOJIOM.

OmnbIT rocyapcTB, B KOTOPBIX Ta CUCTEMA MPUMEHSLIACH W
MPUMEHSETCS] B HACTOSIIIIEe BpeMsl, TIOITBEPKIaeT BhIIIIEHA3BAH-
HOE TIPE/INOJIOKEeHHE.

Bri6ops! OblTi BBeieHb BO PpaHimy B ieprof Benmkoin pe-
BOJTIOIIM B OTHOIIIEHWY MUPOBBIX CY/IEH M JaJIM HAUXY/IIINE TI0-
Jbl. Jlaxke B TakMX ropofax, Kak k¢ 1 Mapceiib, riae HETpyaHO
OBbLIO CieNIaTh XOPOIIHA BHIOOP, CYIbSIMU CTAJIH IMPOCThIe pado-
Jre, He MMEBIIIMEe HA 0Opa30BaHusl, HY CUMIIATUI HaceJieHus 14,

B Coenunennbix Itatax CeBepHoil AMEpUKHU CHUCTEMA BbI-
OOpOB MpHUHSATA 3aKOHOIATEIbCTBOM 34 1mtaToB. Kanaunarsl He
TOJIBKO ITPOXOJISIT Yepe3 SIK3aMEHbI B CBOMX MOJTUTUUYECKUX YOeK-
JeHUSIX, HO U BBIHYK/IEHBI TPUHUMATH 00513aTe/IbCTBA BHIHOCUTD
pelieHus B JKeJaTeIbHOM J1J1s1 TOCTIOACTBYIOIIEN mapTuu ayxe 5.

113 Dehesdin, 35: «Le nombre des électeurs était infime; peu considérable des le
début, il n’avait cessé de diminuer... Dans beaucoup de districs les colleges électoraux
ne se réunissaient pas; des tribunaux ne purent se constituer...». Cp.: Malepeyre, 27—
28:; Pirard, 38-39; Rousset, 15-16.

14 picot, 56; Pirard, 38-39; Malepeyre, 217-218.

5 Nerinx, 231: «Tantot le futur juge doit donner son opinion sur la constitutionnalité
de telle ou telle loi q’une législature de politiciens corrompus vient de voter au profit



JInuHble KauecTBa KAHAUIATOB, UX 3HAHUS U YMEHMSI, 4 TAKKE
UX YECTHOCTh HE WI'PAlOT Ha BHIOOpAxX CyIecTBeHHOU posu. Pe-
3yJIbTaT BHIOOPOB 3aBHCHUT OT pe3yJibTaTa 00pbObl MEXK Iy MapTHsI-
Mu !¢ TGO MpeAnpUATUAMM, KAMUTATUCTAMU, TpecTaMu U T.1. 17

Yacto BHIOOP CBOAUTCS K TAWHOMY CrOBOPY MEXK/1y IJIaBaMM
noymtrdeckux napruii!'8. EctrectBeHHO, n30paHHbIEe TIO0OHBIM

d’une grande compagnie financiere. Tantot il doit promettre de se montrer ou sévere
ou indulgent dans I'application des lois anti-alcooliques... Ici les électeurs redoutent
I'influence de trusts et le candidat devra dire ce qu’il en pense... On a vu, me disait un
avocat de I'Ouest, des candidats battus parce qu’ils ne voulaient pas s’engager d’avance
a débouter les créanciers d’'une localité, dont I'endettement était 'oeuvre de politiciens
concussionnaires». Cp.: Hellbronner. Le pouvoir judiciaire aux Etats-Unis, 1872, 37.
Takoro pona ycioBHsi CTaBATCS KaHAWAATaM [axe MyOJIMvHO — B Ipecce U Ha coOpa-
HUSIX.

16 Nerinx, 249: «Le juge électif, — ainsi s’exprimait franchement un magistrat élu et
cependant des plus distingués que I'Etat de New-York ait vus depuis 50 ans, — le juge
électif a vite fait d’apprendre que la solidité de sa situation ne dépend pas seulement
ni méme en premier lieu de sa science, de son talent ou de son integrité; mais qu’elle
dépend tout d’abord de la permanence au pouvoir du parti politique qui I’a élu et auquel
il appartient; et ensuite de son habilité a s’assurer une nouvelle candidaturé au terme
de sa courte carriere».

"7 Nerinx, 233: «La lutte s’y concentrait autour de deux candidats rivaux pour
le siege vacant a la cour supreme de I'Etat. Les électeurs connaissaient a peine les
noms des concurrents, mais ils n’ignoraient ni ceux de leurs patrons, ni 'enjeu du
tournoi. Deux «rois du cuivre» se disputaient au justice la propriété de 150 concessions
minieres, valact, dlsalton, 150 millions de dollars. Le proces devait arriver t6t ou tard
devant le cour supreéme, et il s’agissait de savoir lequel des deux «rois» réussirait a y
caser son favori dans I’espoir de faire pencher de son c6té 1a balance de la justice. De
la valeur personnelle des candidats il ne fut pas questions un seul instant... On estimait
a 2Y% millions de dollars les sommes consacreés par les deux compétiteurs rien qu’a
Pachat des votes».

Y8 Ulrich, 58; Eslande, 187-189.



00pa3oM CyIbU CTAHOBATCS OPYIUSMHM B pyKax m3duparenieid. B
[NeHcHITBBAaHMY IIAXTEPHI, COCTABJISIONTHE OOJBIIMHCTBO HACEIE-
HUS1, OOBEMHUIIMCH B COI03 U BHIOMPAJIU CYJIeH TOJIBKO U3 YJie-
HOB CBOETO CO103a, YTOObl 00ecrneynTh cede Oe3HaKa3aHHOCTh B
cllydae COBEpIIeHHs] KaKuX-JIMO00 mpecTyruieHui'!®. M3BecTHbI
CIyvau, Korja mooeapl Ha BeIOOpax JOOMBaiach Kakas-HUOYIb
NIPECTyIHAsl OpraHu3aIys ¥ u3oupasa JuIo, FOTOBOE CMOTPETh
Ha Bce ee (POKYCHI cKBO3b manbipl. Jlaxke B Helo-Mopke B 1869—
1871 rr. 6Ganga adepucToB, KynmuB rojioca BeixofdrneB u3 Up-
JIAHJUM, 3aHsJIa CaMble BaKHBIE TOPOJICKUE U TOCYJapCTBEHHbIE
yUpekJIeHHs] CBOUMU KaHIUIaTaMu U u30pajia CyIbIMH TAHBIX
COBETHUKOB U MHBIX JIEJILIIOB TOTO %€ pOjia, pelaBlInX cyaeo-
HBIE JIeJ1a 10 BoJie CBOMX n30mpateneit 20, «CoBoMm, — eiaeT Bbl-
BOJ Picot, — B3ATOUHMYECTBO HEKOTOPBIX CYJIEH, MOCPEICTBEH-
HOCTHU BO BCEX MHCTAHIIUSIX — BOT PE3YJIbTAaThl CHCTEMBI, TIPOBO3-
rJaieHHon okoJo 1846 r., mox rHeToM KOTOPOM CTOHYT aMepu-
KaHCKHe I0pUCTHI Ha TIPOTSDKEHUU YeTBepTH Beka» 12!, JIBa dak-
Ta CBUJICTEJILCTBYIOT O TOM, YTO TJIABHOM MPUYMHON TAKOTO JI0-

19 Bryce. The Americain Commonwealth, 1913, t. I, ch. XV, 679 s.
120 Eslande, 181-182; Ulrich, 62-64; Hellbronner, 37-38; Noailles, 604.

121 picot, 164. Tenepemnee npasocynue (kpoMe ¢eaepaabHOro) HaXOAUTCS He B
JyqieMm coctossHur. Nerinx, 221 s., 414: «L’infériorité de la magistrature constitue le
troisiéme reproche que cette organisation judiciaire mérite a nos yeux, et it renferme
tous les autres griefs que 'on pourrait encore énumerer: la lenteur de la justice,
I'incertitude du droit, la faiblesse de I'action repressive, I'abus des appels et la cherté
de la procédure qui en est une conséquence». Bryce. Modeme¢ Democracies, 1921, II,
87: «It Is suprising not the defects described. exist, but that they and the results they
produce are not even worse».



CaJTHOTO TIOJIOKEHHUSI TTPABOCYAMSI BO MHOTHX IITAaTax sIBJISIETCS
BHIOOpHAs CHCTEMA.

Bo-niepBbIX, B TeX MTaTaX, IJIe CYJbU HA3HAYECHBI, TPABOCYIHE
HAXOAUTCSI Ha OoJiee BHICOKOM YPOBHE W IMOJIb3YeTCsl OOJIbIITUM
yYBaKEHUEM U JIoBepreM HaceseHus 122, Bo-BTOpbIX, CyIIeCTBYeT
yKaCHBIA KOHTPACT MeX Iy (peepabHbIMUA CYIbSIMU U CYbSIMU
IITATOB: «...€CJIM Ha3HAYEHHbIE HUCIIOJHUTEILHON BJIACTBIO IO
KOHTPOJIEM CeHaTa Cy/ibH (peiepalbHbIX CYI0B OCTAIOTCSI BEPHBI-
MU CTpakaMH aMEePUKAHCKOW KOHCTUTYIIWH, a MPUHSTHIC UMHU
pelieHust OKPYXEeHbI BCEOOIINM YBaKEHUEM, TO OCYIIIECTBIISIO-
IIMe TPaBOCYAME Ha MeCTaX Cy/bM, U30paHHBIE HA MOJUTHYE-
CKHX COOpaHUSIX, CTAHOBSITCS MOCJIE CKOMITPOMETHPOBABIIIEH X
JOCTOMHCTBO OOpHObI HEBOJIbHUKAMU OOJIBITMHCTBA, IOJKHUKA-
MU ¥ COIO3HMKAMM yYaCTHUKOB TIpoIieccar» 123,

Cucrema BBIOOPOB CyJliell HaceJeHHMeM CYINECTBYET eIle B
[IBefinapuu, riae B MIECTH KAaHTOHAX OHA MPUMEHsIeTCS TO OT-
HOIIICHUIO KO BCEM CyabsiM, a B 10 — TOJIbKO MO OTHOIIIEHUIO
k Hu3mmM. B IlIBefiniapun Mbl He HaOMOAaeM CTOJb YYIOBHIII-
HBIX 3/10yNOTpeOIeHnid, Kak B AMepuKe, BBUAY 0COOEHHO OMa-

122 Nerinx, 258: «Jai interrogé a ce sujet maints confreres, de nombreux professeurs
d’Université et des magistrats électifs. Tous, sauf un seul... convenaient sans hésiter
de la supériorité de la magistrature soit dans les états ou les juges sont nommés a vie,
comme au Massachusetts, soit dans ceux qui ont depuis quelques années prolongé le
terme et relevé le traitement de leurs juges électifs». Bryce. Commonwealth, 689.

123 Picot, 161; Nerinx, 410: «Comme nous I'avons constaté, I'organisation de la
justice fédérale ne souleve presqu’aucune plainte de la part des justiciables tant des
nationaux que des étrangers. L’indépendance, I'impartialité des magistrats sont a I'abri
de tout reproche et méme de tout soupcon». Bryce, L. c., 680 s.



TOMPUATHBIX YCJIOBUH, IMEIOIIUXCSI /1151 PAIIMOHATILHOTO TIPUMe-
HEHUsI TIPUHIIUATIA BIOOPHOCTH, 8 UMEHHO: O PAaHUYEHHOCTh Tep-
PUTOPHH, TIOCTOSIHHBIA COCTaB HACEJICHUSI, TJTyOOKO MPUBSI3aH-
HOTO K CBOMM HAIMOHAJIBHBIM YUPEkKIEHUSIM, OOratoro, KyJb-
TYPHOTO, MPUBHIKIIETO K CIIOKOWHOMY MCIOJIBb30BAHUIO TIIOJIOB
CBOEH MOJIMTHYECKO cBOOOABL. braroposst STumu 0OCTOsTENb-
CTBaM «HEJIOCTATKU YUPEKICHUSI UCTIPABJISIIOTCS TIO BO3MOXKHO-
ctu HpaBamu» >4, OnnHako u B IlIBeiliiapum, 3ToN «JIEMOKpa-
THM, KaK KTO-TO BBIPA3WIICS, OTPAHUYEHHON 3[PaBbIM CMBIC-
JIOM» 2% TIPOSIBIISIIOTCSL OTPUIIATEIbHBIE CTOPOHBI CUCTEMBI BbI-
60poB: 6OpbOA OTUTUIECKUX MAPTHIA, N30paHKe HEJOCTATOYHO
MO/ITOTOBJIEHHBIX KaHAUAAToB. C y4eTOM 3THX HEIOCTATKOB CY-
IIECTBYIOT KOMIIETEHTHbIE MHEHU I, PEKOMEHTYIOII1e 3aMEHUTD
BBIOOPBI CYJIel HaCeJIeHNEM Ha UCTIONh3YeMYI0 B HEKOTOPBIX KaH-
TOHAaX M MPUHOCSIIYIO JIyYIlIHe Pe3yIbTaThl CUCTEMY BBHIOOPOB
KaHTOHAJIbHBIMU COBETaMHM '2°.

Ib). Ot cucrembl psiIMBIX BHIOOPOB HACENIEHUEM TIeperieM K
CHCTEME JIByXCTYIEHYAThIX BHIOOPOB — COOPAHUSIMH TTOJTUTHYEC-
CKHUX TpeJCTaBUTelNei: napiaMeHTaMH, ceiiMaMu, TOPOACKUMU
Maructparamu M T.1. 9T1a ¢popma BHIOOPOB MO CPABHEHUIO C CH-
CTEMOM TIPSIMBIX BHIOOPOB ONpEeeIeHHO UMeeT OoJiee BHICOKUI
ypoBeHb. MI30paHHbIe HAPOIOM TIPEICTABUTENH TT0 UHTEJUICKTY-
QILHOMY YPOBHIO M MPO(eCCHOHATBHBIM 3HAHUSIM BCET/Ia CTO-

124 picot, 208. Cp.: Eslande, 215-216; Desjardins, 561; Marchand, 57 s.
125 Ulrich, 142.
1261p., § 29.



SIT BBIILIE MACCHl U30MpaTesiel v, ClIeJJOBaTeIbHO, MOTYT CIeJIaTh
Jydrmi BeIOop!?’. Jlanee, HEMHOTOUYHCIIEHHOE COOpaHe MOKET
NOJTyYUTh UH(POPMAIIHIO, KACAIOIIYIOCS KaHJUJATOB, U OCHOBA-
TeJIbHO OLIEHUTb UX KauecTBa. Ho, ¢ Ipyroii CTOpOHBI, 3Ta CHCTe-
Ma B HEKOTOPBIX OTHOIIEHUSIX YCTYIAeT CUCTEMe MPSIMbIX BBIOO-
poB HaceneHueM. Bo-TmiepBbIX, TOBepre HApoAa K CyJbsIM HECO-
MHEHHO OOJIbIIIe B 3THX CITydasix, KOrJa OH caM HEeloCpeICTBEH-
HO MX M30pasi, YeM Korja ux u3dpajo coOpaHue MpeacTaBuTe-
Jield, 0COOEHHO €CJIM 3T MPEACTABUTENIM CaMUd He M30paHbl B
nopsiJIKe BCeoOIero ronocoBanusi. Bo-Bropeix, 6opb0a momuTu-
YeCKMX B3IVISIIOB TIPOXOAMT B COOpAHUSIX TMpeAcTaBUTeNei 0o-
Jiee OCTPO, YeM B CAMOM Hapojie: «...MOJUTHYECKUE pa3HoOIIa-
CHsl, CYIIECTBYIOIIME B OOIIECTBE, COCPEIOTOUMBAIOTCS B Tap-
JIAMEHTCKUX (ppakiusix» 28, u BBIOOp Cyael 4acTo ObIBaeT Clie/l-
CTBMEM TPOCTOTO KOMIIPOMHMCCA MEXIy IJIaBaMH 3TUX (Ppak-
uii'?. B-TpeThux, 4eM MeHbllle COOpaHue, TeM OOJIbIIe 3aBUCH-
MOCTb CYy[JbU OT U30Mparesie, HOCKOJIbKY OH 3HAeT, B YbUX PY-
Kax HaXOOUTCS €ro Ccyap0a, M JOKeH JOOMBATHCS MX PACIIoNo-
kenuns' 0. Hakorerl, momutrueckre coOpaHust Takxke He MMEIOT
HaJIeKaMX MpoeCCUOHATBHBIX 3HAHWIA JIJIS1 OIIEHKHU CIIeIIH-

27310 MIPOSIBUIIOCH BO BpeMsl (DPaHITy3CKOM pPEBOJTIOINY, KOTJ]a MUPOBBIE CYIIbU U3~
OGUpaICh HETIOCPEICTBEHHO, a K CyIbsM OOIINX CYHOB MPHMEHSIACh OTOCPEIOBaH-
Hasi cuctema BeIOOpOB. Sellgman La justice en France pendant la Révolution (1789—
1792), 1901, 338 s.

128 Schollenberger (Ulrich), 148; Vavasseur 52; Dehesdin, 196.
129 Ulrich, 149; Reichel, 27.
130 Desjardins, 574; De I'élection des juges, 46—47.



QJIBHBIX Ka4eCTB MPETEHAYIOUX Ha CyAeOHbIe JOJKHOCTH KaH-
auaaToB. Beumy aTHX mpo6enoB cuctema BHIOOPOB cOOpaHHeEM
HOJIMTUYECKUX TPEACTaBUTENIEN MOXET ObITh YCHELIHO MpUMe-
HEHa TOJIbKO MIPU KaKUX-TO 0COOO0 ONarornpusTHBIX 0OCTOSITENb-
CTBax, MapaIu3yoIIrX ee OTpUllaTeIbHbIe CTOPOHBIL. Tak, HArpH-
Mep, Takasl cucTema JIaeT Xxopolue pesynpratsl B LlIBeinapun,
r7ie cyapu (peaepabHOro cyna n30MpaioTcs OOIMM coOpaHueM
o0erx najiaT, a KaHTOHAJIbHBIE CYAbU (B HEKOTOPBIX KaHTOHAX)
— KaHTOHAJIbHBIMU coBeTaMU. OJJHAKO U B 3TOM CJTy4dae MOJI0KH-
TeJIbHBIE PE3YJIbTATHI 3aBUCST OT BBIIIIEHA3BAHHBIX CBOWCTB CTpa-
HbI ¥ Hapopa IlIBelinapuu; 06 3TOM CBUIETENLCTBYET TOT (PaKT,
410 (heaepasibHbie Cy/lbH, U30MpaeMble Ha IIECTb JieT, (hakTH-
YEeCKH SIBJISIIOTCS] HECMEHSIEeMbIMU, HETIPEPHIBHO Tepen30upasich
BHOBb, B Pe3Y/IbTaTe YEr0O HE UyBCTBYIOT 3aBUCUMOCTHU OT M30H-
pareneid. Takke OU4eBUIHO, YTO MaNaThl OCYIIECTBIISIOT CBOE U3-
OuparesbHOE PABO OYEHb OCMOTPUTENILHO, HE TIOI1aBAsICh BIIH-
STHYIO TIOJIUTUYECKUX TapThid 3!,

He crosnb xopolue pe3ynbrarhl Jajia Takas cucreMma B Poccun.
CyneOnble yctaBbl 1864 T., BHEApsisi MUPOBBIE CY/Ibl, TIepeaann
u30paHue cyael 3eMCKUM COOpaHUSIM U TOPOJICKUM Marucrpa-
Tam. OTpHIIaTeIbHbIE CTOPOHBI 3TOW CUCTEMBI SIPKO TTPOSIBUIIUCH
Ha TPaKTHKe: HEJOCTATOYHOCTh KOMITETEHIINY N30npatesen 1is
OLIEHKH Ka4eCTB CyIbH, MapTUiiHast 60ph0a, 3aBUCUMOCTD Cy/Iei
OT HeOOJIBINIOro Yrciia U30paBIIMX UX JIHIL U T.J. Bee 310 numeno
MECTO HE TOJIbKO B TIPOBHUHIINY, I7ie ObLIIO OOBIYHBIM SIBJICHUEM,

B Ulrich, 80.



HO Jake B cronmiax'*2. He momorio u BBeieHNe MMYIIECTBEH-
HOT'O 1IeH3a JIs1 KAHAUJATOB Ha CyJeCKUe JOJKHOCTU. JTa Me-
pa He JOCTUTJIA IIEJU 110 ABYM NMpuirHaM. Bo-niepBbIX, 11eH3 ObLT
CJIMIIIKOM MaJl, IOTOMY He 00ecreurBa JOCTaTOYHOTO J0X0/1a,
a BO-BTOPBIX, TOJIOKEHMS 3aKOHA JIETKO OOXOIWIINCH CO3aHUEM
(ukTuBHOTO 1IEH3a 3.

Ic. Tpetbio popMy U3OUpaTETHHON CUCTEMBI COCTABJISIIOT BbI-
OOphI Cyaiel cyaeOHOM KoJUleruei. Jta cucteMa — KOOMTaIus —
MIPEIOCTABIISIET CIEAYIOIINE PEUMYIIECTBA.

1. Camu cynpr HamOosiee 3aMHTEPECOBAHbI B MOAICPKAHUM
JOCTOMHCTBA CBOEH KOPITOPAIIHH, CJIE/IOBATENIbHO, OYyT PUHU-
MaTh B CBOUM KpYT HAWJIy4IlIMX KaHIUAATOB, YBaXaeMbIX OOIIe-

132 Kaprosua B 1884 r. mucan: «/I3BecTHO, 9TO B TeUeHHe HECKOJIBKUX JIeT U30pa-
HUe cyaeil B [letepOypre pOXoanIo B TOPOICKOM COBETE MHHMO, B TEHCTBHTEIBHO-
CTH 3aBHCS OT BOJIM OJIHOTO U3 JIEITyTaTOB, PACHOPSIKABILErocs roJlocaMu T.H. «00J10-
Ta»» (Habmomaremns. 1884, Ne 5, c. 195). Cp.: HaGmomaresnn. 1886, Ne 2, c. 47-49;
cp.: Konu B «BectH. EBpomsi». 1909. Ne 1 1 O6nuHckoro (FOpun. BectH. 1888. Ne 3).
B npoBuHIMHE fe1a 00CTOSN ellle XyKe: MHPOBBIE CyIbH JA0JIKHBI ObLIHN MO0 BBICITY-
JKUBAThCS Tlepesi N30MpaTeNsaMH, JTHO0 M0 MCTEYEHUH TpeX JIeT 3a0a/UI0THPOBAJIHCE.
Korna B nepuos peakuuu nocie pesomonuu 1905 r. B 0ecCKOM Maricrpare B3sia
BepX IpaBasi IPyIMPOBKA, YCTPaHUBIIAS PsiJLJTYUIIUX CyAed 1 n30paBluas cyaei co-
BCEM HEOIBITHBIX U 1K€ HETIOPSIIOYHbIX, IPUHUMABILIMX HEOOOCHOBAHHBIE PEICHNUsT
1 3JI0yNIOTPeOISABIINX IIPABOM B MOJB3y CBOMX m30upateneil. O6 OqHOM M3 3THX Cy-
Jell paccKa3bIBAIOT, YTO OH OBUT B OOJIBIIIOM 3aTPyIHEHNH, KOTIa eMy HPHIIIIOCh pac-
CMaTpHBaTh CIOP JBYX CBOMX M30HMpaTese, ¥ B KOHIIE KOHIIOB OH HaIlles OCTPOYMHBIH
BBIXOJI: YAOBJIETBOPsisl TpeOOBaHM UCTIIA, CKasall eMy: «Bac mosipasisiio ¢ BBIMTPbI-
IIeM», a OTOM, 00palasich K OTBETUHMKY, TPOMOJBIIL: «A Bam He HykHO paccTpau-
BaThCs, MOCKOJIBKY BTOpAs MHCTAHLIUS HABEPHAKA OTMEHHUT MOE PEIlIeHUE».

133 Kaprosuu, 1, c. 203-204; Apcenves. itoru cyne6Hoi pedpopmsl (BectH. EBpo-
nel. 1871. Ne 5, c. 369-371).



CTBOM M 00JTaJAloIIMX KauyeCTBaMH, HEOOXOIUMBIMU JIJIsI XOPO-
1IEr0 OCYUIECTBJIEHUS IPABOCY/IUS.

2. B 1O ke Bpems cyaeOHbIe KOJUIETUH OoJiee KOMIIETEHTHBI
B OlIEHKE MPO(EeCCUOHATIbHOM MOATOTOBKHU, MOCKOJIBKY KaHAU/1a-
THl Ha CYJIEHICKHE JOJKHOCTH pabOTaIOT IO UX PYKOBOJICTBOM
Kak Cy/ieOHBbIE CTaKephl MM TPAKTUKYIOT KaK aBOKATHI, CIIE/I0-
BATEJIbHO, XOPOIIO UM U3BECTHBI.

3. Ilpenocrapnienue cynam npapa KOONTallMi B OrPOMHOM CTe-
TIEH! CIIOCOOCTBYET Pa3BUTHIO KOPIOPATUBHOTO JIyXa U OIIIYIIe-
HUsl KOPIIOPAaTUBHOM YECTH, A TAKKE KOPIIOPATUBHOW HE3ABUCH-
MocTH. Bo3BbIIIasich B COOCTBEHHBIX IJIa3aX, KOJUIETHsI CTPEMUT-
Cs1 K BO3BBIIIEHMIO U B I1a3ax OOIIECTBA.

4. Kanauaathl, n30paHHbIE KOJJIETUEH, CTAHOBSITCSA €€ YJIeHa-
MU U Oy/IyT CTaparhCs ONMpaBaTh JOBEPUE CBOMX KOJUIET, TIa-
TeJIbHBIM 00Pa30M CJIe/isl 32 MCIIOJIHEHUEM CBOMX OOSI3aHHOCTEH.

OpHako 3Ta cucTeMa UMeeT Cepbe3HbIe HETOCTaTKH 134,

1. IIpexpae Bcero oHa OrpaHUYMBAET YUCIIO KAHIMJATOB, TO-
CKOJIbKY JTIOOOM CYJT MOKET XOPOIIIO 3HAThH TOJIBKO JIUI], OBIBIITUX
CTaxkepamH, aJIBOKaTaMH U IMIPOKypopamu B 3Toit oonactu. Eciu
TaKUX KAHJIUAATOB HET COBCEM WJIM UX CJUIIKOM MaJio, CYIbU
JIOJKHBI BHIOMPATh CPe MaJIOM3BECTHBIX MM JIMII. DTO MMEJIO
Mecto B Poccun!®.

134 Engelhardt, 34; Favre, 50-51; Vavasseur, 51; Burkhard, 18—19; Dehesdin, 383 s.

135 Tpezyoos. CamoctosiTenbHOCTb cyna (KypH. MuH. 1oct. 1905. Ne 5, ¢. 26). O6b-
SICHUT. 3allUCKa K IIPOEKTY HOBOH pefakuuu Ycr. cygoycrp., II, 275-276. B Poccun
cHCcTeMa KOONTAIW! Oblla 0ObeJWHEHa C CHCTEMON Ha3HaYeHHUs IIeHTpaJbHON Bia-
CTBIO: MUHHCTD TPEACTABIISI UMITEpaTopy Ui YTBEPKJICHHUS KaK KaHIWUAATOB, W3-



2. BbIOOpbI HOBBIX Cy/iei OyIyT BhI3bIBAThH B CYAeOHBIX KOJLIE-
rusx 60ppOy MapTUil: pa30BBIOTCSA MHTPUTH, HA BHIOOD cyrei Oy-
AyT OKa3bIBaTh BJIMSIHUE TIOMTUYECKUE B3I OOMBITMHCTBA
YJIEHOB KOJUJIETHH.

3. Koonramusi MOXET NMPUBECTH B pe3yibTaTe moadopa JIni|
OIMHAKOBOTO MUPOTIOHUMAHUS U Jake IJIaBHBIM 00pa3oM pof-
CTBEHHHMKOB K HEMOTHU3MY M OOpa30BaHMIO 3aMKHYTOH KacCTHl,
MO PY>KEHHOM B MPeIPacCyKH, OTCTAJION, He CIIOCOOHOM K Mpo-
rpeccy, OTCTaJoN OT KHU3HHU.

«HaunbompImmii HeIOCTaTOK ITOM CUCTEMBI, B CTyvae MprMe-
HEHUS ee KO BCeM CYJeOHbIM yUpexkJeHUSIM, 3aKTI0Uaics Obl B
TOM, YTO 3TH YUpeXAeHUs1 ObUTH Obl 3ape3epPBUPOBAHBI IS Chl-
HOBEH U TUIEeMSTHHUKOB cyfieil.  aToMy Hemnb3sl yIUBIISAThCS, 10-
CKOJIBKY 3apaHee M3BECTHO, KaKUM OyJleT pe3yJibTar, Koraa Hy k-
HO CJIeJIaTh BHIOOP «MEX/1y KaHAUIAaTOM Oe3 peKOMeHaaIuu, 6e3
CBsI3el, HEM3BECTHBIM HUKOMY M3 CYJeil U CHIHOM KOJUIETH, Bbl-
POCIIIUM B MX OKPYXEHHU U HAXOISAIIMMCS CO BCEMHU B TIPUsI-
TETbCKUX B3aMMOOTHOIIEHHSIX» %6,

4. HakoHell, BO3MOKHO Tak ke, YTO Cy/IbH, TPEUMYIIECTBEH-
HO TOCPEACTBEHHbIE IO, OyAyT OTAaBaTh MpearnovYTeHne Ta-
KUM K€ KaHJW[AaTaM, YCTpaHssl U3 3aBUCTU BBIAAIOIIUXCS JIIO-

OpaHHBIX CyIeOHBIMI KOJIIETUSIMH, TAK U COOCTBEHHBIX, Ml UIMIIEPATOP YTBEPKAA Ofl-
Horo u3 Hux (c1. 213-215 Ver. cynoyerp.).

136 Dehesdin, 216: «Au temps des €lections et des examens, sous l'ancienne
monarchie, les vieux auteurs nous disent que les fils de premiers présidents, fussent-
ils fort sots, étaient re¢us d’avance». Cp.: Manfredini, 424—425; Pige, 219: «La justice
devient ainsi la chose de quelques familles qui s’y taillent de confortables sinécures».



neit mnOo PyKOBOJCTBYSICH CITykeOHOI repapxueid. B pesynbrare
9TOrO CHUCTeMa KOOITAIIMU NIPUBE/IET He K YJIy4IlIeHuI0, HO, T0-
BUJIMMOMY, K CHIKEHHIO YPOBHSI Cy/IEHCKOro nepcoHana '37.

Cucrema KOOITAIIMU MOXET OBbITh MPU3HAHA PA3yMHBIM CIIO-
cOOOM 3aMeleHus CYJIeUCKUX JOIKHOCTEN BCEro JIUIIb B OTHO-
IIEHUH BEPXOBHOTO CY/Ia — KACCAIIMOHHOTO JIMOO Ha/I30pHOTO. B
CaMoOM Jiejie, BEPXOBHBIHA CyjI, KOHTPOJIMPYS AESITEIbHOCTh BCEX
CYJIOB B CTpaHe, 3HAKOMUTCS C JJOCTOMHCTBAMM U HEJJOCTATKaMU
KaXJI0TO Cy[bH, IPUHUMAIOIIETO PelIeH s Wi padoTAaIoIIEero ¢
HUM B KauecTBe pedepeHTa; repes] BEpXOBHBIM CYJIOM BBICTYIIA-
10T HaWJTy4IlIie aIBOKAThI; TOJIKYS 3aKOH, CY/IbM BEPXOBHOI'O CY-
JIa UCTIONB3YIOT PadOThl M3BECTHBIX YUEHBIX-IOPUCTOB, Mpodec-
COPOB U JIPYTUX YUYEHBIX U, CJIEJOBATEIbHO, 3HAIOT JOCTOMHCTBA
Kax0ro. [103ToMy BEepXOBHBII Cy[ MOXET BHIOMpATh U3 CaMbIX
JIYYIIUX IOPUCTOB B CTpaHe U UMEET BO3ZMOXKHOCTh HAVITYYIITHM
00pa3oM BOCIIOJIHUTh CBOM COCTAaB B ClIyyae CMEPTH WJIU OTCTaB-
KU €ro OT/ENIbHBIX WieHOB. YTOOBI BEpXOBHBIN Cy/l HE OrpaHU-
YMBAJICS TIPY W30paHWUU JIWIIH TIEPCOHATIOM HIKECTOSIIIUX CY-
JI0B, HEOOXOAMMO TTPEAYCMOTPETh M30paHKe OIpe/IeieHHON Ya-
CTH €ro WIEHOB U3 Kpyra agBOKaTyphl U nmpodeccypsl L.

Id. Heoocmamku cucmemst koonmauuu u cucmemul U30pamHusi
cyOeli TIOTUTUIECKUMU COOPAHUSIMU TPUBEIM MHOTUX aBTOPOB

137 Dehesdin, 385.

138 De la Grasserie. De 1a fonction et des jurisdictions de cassation en droit comparé,
1911, 122 s.; Dehesdin: «La cour de cassation n’est-elle pas un corps savant, I'un des
sanctuaires de la science de droit, ou tout homme qui s’est fait un renom dans cette
science, par ses plaidoiries, ses arréts ou ses livres, devrait trouver sa place?» (p. 365).



K MHEHHUIO O HEOOXOIMMOCTH COYETAHHUS ITUX CUCTEM U CO3/1a-
HUS JUIsT N30paHusl CyJell CMEIIaHHBIX KOMUCCHUH, COCTOSIIIIUX
U3 Cy/leOHBbIX KOJJIETHI U MPEJCTABUTENICH MOJUTUYECKUX WH-
ctuTyToB!®, MO0 M3 CyaeOHBIX KOJUIETUH U JEJIEraToB OT COI0-
30B IIPAKTUKYIOITUX IOPUCTOB (aJIBOKATOB U HOTApUycoB) 140, mm-
60, HaKOHEeIl, U3 COOpaHMd BCeX yMoMsHyTHIX Jmi 4. Hekoro-
pbie TIPUCOESTUHSIIN ellie MTPOdecCcopoB MpaBa v YICHOB IOPUIH-
YEeCKMX CEKIIMI akaJeMUii HayK O MOPAJIM U TIOJIUTHKe 42,

He BbI3BIBACT COMHEHMSI, YTO TAKOIO POja CMeIaHHbIe KO-
MUCCUM UMEIOT MPEUMYIIECTBO KaK HaJl CylIeOHBIMU KOJUIETHsI-
MU, TIOCKOJIbKY YYacTHe MOCTOPOHHETO 3JIeMeHTa MpeIoTBpala-
€T BOBHUKHOBEHUE CY/IEHCKOM KacThl M pa3BUTHE HETIOTU3MA, TaK
Y HaJl MOJIMTUIECKUMU COOPaHUSAMMU, TaK KaK BKJIIOYEHHE B HUX
poheCCHOHATIFHOTO JIEMEHTA JIJIsI OIIEHKY TIOATOTOBKY KaH M-
JIaTOB JIOTIOJIHSIET HEJOCTAaTOUHYI0 KOMITETEHIMIO TaKUX coOpa-
Huit. OTHAKO M 3Ta cKcTeMa He CBOOOIHA OT HeJoCTaTKoB. [lep-
BbIM HEJOCTATKOM SIBJISICTCSI 3aBUCMMOCTh CyjIel OT M30upare-
JIed, K YMCITy KOTOPBIX OTHOCSITCS QIBOKAThl U HOTAPUYCHI, TTO/I-
Jieaniye Ha[30py U AUCIMIIMHAPHOW BJIACTU N30PaHHBIX MU
cyneit. OiHaKO «M30paHHBIN HE MOXET Ha3UPaTh 3a M30Mpare-
asimu. HecoMHeHHO, &eaTesibHO, YTOOBI CYJIbsi OCTaBaJICS B XO-

139 Engelhardt, t, 37; Saredo (Manfredini), 425.
149 Dupont, 13-14; Rieu (Ulrich), 212, Anm. 57.
141 Favre, 718-79; Vavasseur, 54; Urlich, 152; Muxaiinosckuii, 112—113.

142 Arminjon, 28. O0 UHBIX pa3INYHBIX MPOEKTax cM.: Dehesdin, 54 s., 66 s., 98 s.,
374 s.; Reichel, 33 f.; Marchand, 138 s.



POIIMX OTHOIIEHUSIX CO BCEMU CBOUMM TTOMOIITHUKAMU, OTHAKO
BOBCE He HYKHO, YTOOBI OH OBLT MX CITyTOM, a OH OyJIeT UM B Jie-
BATY CJIyYasix U3 JIECATH, €CJIM OyeT MMU U30MpaThCsi» 143,

BTopoii HEJOCTaTOK 3TOM CUCTEMBI 3aKJII0YAETCSl B TOM, UTO
CMellIaHHble KOMHCCHH MOTYT XOPOIIIO 3HATh TOJIBKO KaHAWUIA-
TOB CBOET0 OKPYra, KOTOPHIX MOXET He XBaTUTh ISl 3aMellle-
HUS BCEX CYJIEHCKUX BaKaHCUW B 3TOM OKpyre. Bmecto uzopa-
HUS CyJlell B CMEIIaHHbIX KOMUCCUSIX HEKOTOPbIE aBTOPBI TIPe/-
Jlarajay oT0Op KaHAMJATOB OT/ENBHO CYIeOHBIMU KOJUIETHSIMU U
UHBIMH cOOpaHusIMH. Tak, B COOTBETCTBUM C IIPOEKTOM JIeTTyTa-
ta Bienvenu, npeacrapieHHoro (gpaniry3ckomy ceHary B 1883
I., MPE3UICHT Ha3HAyaeT CyJei, onpeaesss OJHOro U3 KaHIu-
JaToB, N30PaHHBIX OTIENIBHO CyAeOHOUN KOJUIerrei, MoluThye-
CKMM COOpaHMeM 1 COOpaHreM MPAKTUKYIONIUX B JAHHOM OKpY-
re opuctoB'*. Ho HaMHOro 60Jibliie MOJIb3bl MOXET MPUHECTU
COBMECTHOE 3ace/JaHHe BCeX ITUX N30MpaTEIbHbIX OPraHOB, BE/Ib
IIPY pa3zIebHOM 3aceIJaHuY STU U30MpaTesIbHbIe OPraHbl HE OKa-
3bIBAIOT JIPYT HA Jpyra B3aMMHOTO BJIUSTHUSI.

ITa. Hasnauenue mecmuoimu opeanamu enacmu. B 1onb3y

143 Desjardins, 572.

144 Elsiande, 27-28. Picot (331 s.) IIPEeICTABUJI aHAJIOTUYHBIMA IIPOEKT, yCTPAHUB MO-
JuTHYecKue coopaHust. HeKoTopele peKOMEHIOBAJIM TaKyI0 CHCTEMY IJIs1 KOMITIEKTO-
BaHUs1 BEPXOBHOI'O CYJa U3 ONaceHUsl (B KOHEUHOM cyYeTe MOATBEPKIEHHOIO OIBITOM
®paHuMK), YTO MPH CHCTEME YUCTON KOONTALMM BEPXOBHBIH cyj1 OyneT n3duparb uc-
KJTIOUUTENIBHO WieHOB MarucTparypsl ( De la Grasserle, 1, c.; Coumoul, 331; Dehesdin,
366), oqHAKO MPEJOTBPATUTH 3TO MOXHO U JIPYTHM CHOCOOOM: HYXKHO OIpEEIITh B
3aKOHE NPONOPLIUY MarkucTpaToB, aiBOKATOB U I0PUCTOB-TEOPETUKOB B COCTAaBE BEp-
XOBHOIO CyJa.



9TOU CUCTEMBI CBUJIETENILCTBYET JIMIIIb OTUH apTyMEHT: 3Has KH-
TeJIEW CBOET0 pariOHa, OpraHbl MECTHOM BJIACTH (BOEBOJIBL, CTAPO-
CTBI) MOTYT Ha3HAYaTh Ha CyIEHCKUe JOKHOCTH HanOosiee Mol-
XOISIIMX KaHAUAATOB. 3aTO OUeHb YOeAUTEbHbIE JOBOIbI TOBO-
pAT TIPOTHUB 3TOM cucTeMbl. Bo-TiepBbIX, cyneOHast BIACTh, Kak
OJIMLIETBOPEHUE 3aKOHA, UMEET CTOJIb BaXKHOE 3HAYEHUE B XKU3HU
rOCYy/apcTBa, YTO 3aBUCMMOCTD €€ OT HU3IIIMX OPraHOB UCTIOMTHU-
TEJIbHOW BJIACTH YHM>Kausia Obl IOCTOMHCTBO CyAa U yMauisiyia Obl
€ro aBTOPUTET B I71a3ax HacesneHus. Bo-BTOPHIX, 3Ta cUcTeMa OT-
KPBIBaeT HIMPOKOE MOJIe /11 POM3BOJIa MECTHBIX BJIACTEH, 1S
VHTPUT U BJIMSIHUS JTIMYHBIX B3aMMOOTHOILIEHUI. B-TpeTbux, op-
raHbl MECTHOM UCTIOJTHUTETbHOW BJIACTU HEKOMITETEHTHBI B OLIEH-
K€ CIeIMaIbHOM MOATOTOBKM KaHAWAATOB B cydbu. [IpaBuiib-
HOCTb 3TUX apryMEHTOB HACTOJIbKO OYEBU/HA, YTO HU B OTHOM
U3 KYJIbTYPHBIX TOCYIAPCTB 3aMElIeHUE CYIeNCKUX JOJIKHOCTEN
HE MPeJOCTABIEHO HU3IIIMM OpPraHaM UCTHOJHUTENLHOM BJIACTH.
IIb. Haznauenue no c60600HoMy ycmomperuro ueHmpanbHoli
eaacmu — MOHapxa, Npe3uAeHTa WM MUHUCTPA IOCTULIUH, WU B
KOHEYHOM CUeTe COBETa MUHUCTPOB. DTa CHCTeMa OTBEYAET Bbl-
COKOMY TpeHa3HaYeHUI0 CyIeOHON BJIACTU B TOCYIApCTBE, HO
MMEET OYEeHb CepbEe3HbIN HeOCTATOK. OpraHbl MECTHOM BJIACTH
MOTYT 3HaTh KaHIUIATOB HA JOJKHOCTH CYJbU XOTsI Obl TIOBEPX-
HOCTHO, HO /JIl OPTraHOB LIEHTPaJIbHOM BJIACTH Aake MOBEpX-
HOCTHO€ 3HAKOMCTBO C KaHauIaTaMu HejgoctynHo. Hu MoHapx,
HU MUHUCTPbI HE MOTYT 3HAaTh JIMYHO BCeX KaHauaaToB. [1oaTo-
My TaKasi CUCTeMa MOXKET J1aTh MOJIOKUTEIbHBIN Pe3yJIbTaT TOJb-



KO TIPY KOMILJICKTOBAaHUM BEPXOBHOTO CyJia, KOT/a JIOJKHO OBbITh
M30paHo HeOONBINOE KOJTMYECTBO CYAEH M3 CaMbIX M3BECTHHIX B
CTpaHe I0PUCTOB, UMEIOIIUX XOPOIIIO YCTOSIBIIYIOCS PEIyTAIUI0
Y U3BECTHBIX OpraHaM LEHTPaIbHOM BJ1acTU. FIMEHHO 3TO MbI BU-
MM B AHIJINH, TJIe Cy/Iel Ha3HAYaeT JIOP/-KaHIJIep U3 CPe/Ibl aJi-
BOKATOB, ITPAKTUKOBABIINX B TeUEHHE OINPEeJICHHOTO BpEMEH!
Y TIOJIL3YIOIIUXCST XOPOIIeH penyTaiuei, a Takxe B CoeiMHeH-
HbIX [lITaTax AMepuku, rae dheepaibHbIX Cy/Iei Ha3HAYaeT rpe-
3UJEHT ¢ of00peHus depepaibHOro ceHara'¥. OmHako B 000-
UX 9THX TOCYIApCTBAaX CIYYaJCh Ha3HAYEeHUsI, O0YCIIOBICHHbIC
NapTUHBIMU UHTEpecamu 46, TToaToMy ake B OTHOIIIEHUY Bep-
XOBHOTO CyJia HY)XHO OT/aTh NMPEUMYILIECTBO CUCTEME KOOITa-
1. [Tpu cricteme Ha3HAYEHUST B OTHOLICHUM MHBIX CYJIOB HEM3-
0eKHO BOZHUKHET M PAa30BBETCS CUCTEMA PEKOMEH/IAIViA opra-
HOB MECTHOM BJIACTH JIMOO JIMII, CJTyYaliHO UMEIOIIUX JIMYHBIE OT-
HOIIIEHUSI C LIEHTPAJIbHOM BIACTBIO. «I J1aBa rocyapcTea, — roBO-
puit o @panimu Bpemed [lepsoit umnepun Charles Comte, — He
UMeJT JIOCTATOYHBIX CBEJICHUH O JINIaX, KOTOPbIe MOTJIU ObITh Ha-
3HAYEHBI CY/IbSIMU, ¥ TTO HEOOXOIUMOCTH JOJI)KEH ObLT 00paIliaTh-
Cs1 32 COBETOM K MMHHUCTPY IocTuiu. OHaKo 001aaa i MH-
HUCTP OOIIMPHBIMU CBEICHUSIMH /ISl OCYIIIECTBIICHHSI XOPOILIETO
BeIOOpa? EnBa i1 OH MOT OBl JIMYHO 3HATH CTOJILKO JIUII, YTOOBI
OBbLJIO JJOCTATOYHO JUTSI CO3JJaHUsI OJTHOTO Cy/a TIepBOW WJIA BTO-

145 IpakTrdecku cynei n30MpaeT IPUINIECKUN KOMUTET CeHaTa, C KOTOPhIM CO-
ramaercs npesuneHt. Nerinx, 30.

146 Gerland, 785-788; Nerinx, 22, XX.



poit nHCcTaHIMU. OH ObLT ObI TOYTH BCEI/IA BBIHYXKIEH CJIETIO MO/I-
NIMCHIBATH JIEKPETHl O HA3HAYEHWH, TIOJaHHBIE €My TTPHBOPHBI-
MU WM YMHOBHUKAMH. A YNHOBHUKH TaKXKe€ MOTJIM 3HATH TONb-
KO OY€Hb OrpaHMYEHHBbIN KPyT JUII. .. [ cocTaBIeHus crmcka
KaHMIaTOB OHU JOJKHBI ObUTM B KOHEUHOM CUeTe 00paIaThes K
MECTHBIM JKHTEJISIM, HO TMTOCKOJIBKY I'pakaHe He UMEJH TpaB, TO
CUMTAJIMCh HEHAJIS)KHBIMH, TIO9TOMY HE OCTABAJIOCh HHOTO BBIXO-
713, KpOMe KaK JI0BOJIbCTBOBATHCSI OTUETAMU MOJIMLIEHCKHX areH-
TOB»'4. VIHOr]a Ha3HAUeHWe Cybel ObLIIO PEe3yJIbTaTOM «O0pb-
OBl JaM» 48,

[Mocne BBeaeHuss Bo PpaHIMK MAPIaAMEHTCKOTO MPaBJICHUS
Ha Ha3Ha4YeHWe ¥ MPOABMKEHHE Cy/el, 10 MpUBEICHHOMY MHe-

47 Comte, 33-34. D10 XOPOIIO MOHUMAJIM M PENaKTOPbl PYCCKUX CYNEeOHBIX yCTa-
BOB 1864 r.: «Ha3HaueHue npaBUTEIbCTBOM B JEUCTBUTEILHOCTH SIBIISIETCSA HE YeM
WHBIM, KPOMe KaK Ha3HaAYeHHEM OTHUM JIUIIOM, KOTOPOMY MPABUTETLCTBO ITOT BHIOOD
nopydvaer. Ho yem oOmupHe# cdepa AesITeIbHOCTH ITOTO JIMIiA, YeM OOJblIiee Yrc-
JIO JIMII TIPEOCTABJICHO [UTsl BHIOOPA, TEM TPYAHEE eMy CHOeNlaTh BHIOOP U TEM MEHbIIe
BO3MOXHOCTH Y HETO BJIUATh HA HA3HAUYEHHE C YyBCTBOM IOJHOM YBEPEHHOCTH Tpa-
BWJILHOCTH BBIOOpa. B pe3ynbrate 3T0r0 MpaBo BHIOOpA MEPEXOAUT MOCTENIEHHO B Y-
KM KaHIIEJSIPUY U CEKpeTapeid, T.e. JIMII, KOTOpbIe, Jake NeHCTBYs T0OPOCOBECTHO, He
JIOJKHBI TIOJIb30BAThCS TAKMM MPABOM M JIaKe B JIYUIINX MOOYXKIEHHUSIX HE CIIOCOOHBI
caenarh ero 0e30mMrO0YHO U C YBEPEHHOCTHIO O JIOCTOMHCTBE M30PaHHBIX UMH Opra-
HOB BJacTu» (Yupexa. cyaeOH. ycraH., . XIV, u3a. B 1864 1.).

148 Dehesdin, 63, n. 2: «M. de Meufville, ancien magistrat sous le second Empire,
raconte, comment il fut nommé juge a Point — 'Evéque»: mon adversaire avait conquis
la protection de la trés influente, trés active, trés puissante M-me Troplong, femme du
premier president a la Cour de Cassation; la lutte me semblait inégale; je connaissais
un ami du Prince Napoléon... je lui depeins ma situation, et bientdt j’apprends qu'une
tres haute princesse avait daigné s’intéresser a ma candidature. «C’est une bataille de
dames, s’écrit a Caen le premier président Dugalliez...»



Huto Ch. Comte, Tpy 4e€TBEPTU BEKA CTaJIU BJIUATH PEKOMEH/A-
MM JenyraroB U ceHaropoB. Clemenceau ropopui Ha 3acea-
HUM MapiamenTa: «Uto enaeT MUHUCTP I0CTUIUH, KOTa XO4eT
Ha3HA4YUTh Cyapi0? OH COBETYETCSI CO CBOEU KaHLEIsIPUEH, YKe
MMEIONIEN XOPOIIIME PEKOMEHJAIIMK XOPOILUX AEMyTaTOB, XOPO-
IIMX CEHAaTOPOB, XOPOLIUE PEKOMEHJAIIMU XOPOIIUX KypPHAJIM-
CTOB M XOPOUIMX (PYHKIIMOHEPOB O XOPOILMX CYAbSIX, ECTECTBEH-
HO, CTPEMSIIMXCS YCTAHOBUTh HEMOTU3M B CBOEU KOPHOpPALIUU.
Tak BOT, ec/ii Hy’KHO C/IeNaTh BHIOOP MEXy STUMH PEeKOMEHIa-
[USIMU, HY’KHO PEIIUThCS, HO Kak ? TOT wiu uHOi sIBNIsieTCs ApY-
T'OM BJIMSITESTBHOTO YeJIOBEKA, 3TOr0 HY)XHO 00e3BpeIuTh, 0Oec-
NeunTh cede MOANEP:KKY TOrO, BOSHATPAUTh YCIYTH PEKOMEH-
JOBAaHHOTO POJICTBEHHUKOM WJIH IpyroM Jjimia. Takum oOpazom,
Ha3Ha4YeHUe MOJTyYaloT JII0/IM, KOTOPbIX HE 3HA€T HU MUHUCTP, HU
MHUHHUCTEPCTBO, HA KaHIIESIPHSI» 4.

®paniy3ckas auteparypa XIX B. M MPOTOKOJIBI 3aCeIaHUN
napJiaMeHTa MepenoHeHbl Kano0aMu Ha (haBOPUTU3M, TOCTION-
CTBOBABILIMI B MUHHUCTEPCTBE IOCTULIMM IPU 3aHATUU CYIEH-
CKHUX JIOJDKHOCTEN U MPOABMKeHUU cyaen. « HeBo3MoxkHO 3aBep-
mmTh, — nuier Marchand, — nuTpoBaTh paccka3bl U KHUIH,
OIMMCHIBAIOIITHE 3JI0YITOTPEOICHUS STON CUCTEMBI IPOU3BOJIa» '3,

199 Dehesdin, 108-109.

159 Marchand, 136. lanee stor aBtop nuier: «Le favoritisme est une plaie contre
laquelle protestent tous les fonctionnaires des administrations publiques, méme ceux,
qui n’ont pas été les derniers a en profiter, les députés et les senateurs accablés de
sollicitations auxquelles ils doivent répondre, les ministres a qui elles sont transmises
par les parlementaires. Et le fléau ne fait que grandir suivant une proportion qui serait



OpHako, HeB3upas Ha OOIIETPU3HAHHOCTH TIOPOYHOCTH TOU CH-
CTeMbl U BBIIBMKEHHE 1I€JIOr0 psiia TPOEKTOB pedopM, CyIiie-
CTBYIOIIIE€ MMOJIOKEHUE Belllel COXPaHsIOCh Ha MPOTSHKEHUU BCe-
ro XIX B."! [IpuumHa 3T0r0 (haTaIHLHOTO W HA TIEPBHIA B3MJIS
HETTOHATHOIO «KOHCEpPBaTU3Ma» (PPaHITy3CKOr0 3aKOHOIATE b~
CTBa 3aKJII0YAETCSl B TOM, YTO KaXblii MUHUCTP IOCTHUIIMU, HA-
XOJSIIMICS y BIACTU, U KaXJas MOJUTHYECKas TapTHsl, UMEI0-
11asi OOJBIIIMHCTBO TOJIOCOB B TIapJiaMeHTe, CTPEMSITCS JIepkKaTh
B CBOMX pYyKax Cy/bl U PYKOBOAUTH [TPABOCY/ANEM I10 CBOEH BOJIE.

MWUHHCTpPBI 3aIIUIIAIA CBOU JIEHCTBUS T€M, YTO «ECJIH MU-
HUCTpP OTBETCTBEHEH 3a OCYIIECTBJISIEMBII UM BBIOOP CYIbU, TO
OH JIOJKEH 00J1a/1aTh BJIACTHIO AEJIaTh 3TO cBOOOIHO» 192, Ho Ha
3TH CJI0Ba, CKa3aHHble MUHUCTpOM Guyot-Dessaigne’pom B 1907
r., 3a 35 et o storo Bo3pasui Lefévre-Pontalis Ha 3aceganuu
[Napnamenta B 1872 r., OTMETHUB, UTO, KaK MOKA3bIBAET OIBIT, B
JEUCTBUTEIBHOCTY MUHUCTP HE HECET OTBETCTBEHHOCTH 3a CJie-
JaHHBIA BbIOOp. HeoOxomumo noOaBUTH, YTO MHUHKCTP TaKkKe
HE OTBEYaeT 3a CyHeW, IMOCKOJIbKY He SIBJISIETCS MX HaYaJlbHU-
KOM U HE UMEeT MpaBa BMEIIMBATLCS B OCYIIECTBJICHHUE MPaBO-
CyIUsi; HA30P PaCHpPOCTPAHSIETCS TOJBKO HA BHEIIHIOI CTOPO-

plutdt géométrique qu’arithmétique d’apres M.J. Relnach. Bientdt nous en serions

arrivés au systeme du patronage, comme en Amérique».

151 :
3 IlenyTaT CI'U.ppl 10 3TOMY IMOBOAY METKO 3aMETWJI Ha 3aC€AaHNU ITap/ilaMEHTa B

1899 r.: «Les réformes sur lesquelles il semble que tous les esprits et tous les partis
sont d’accord, sont précisément celles qui chez nous n’aboutissent jamais» ( Dehesdin,
171).

152 Marchand, 168.



HY JeATEIbHOCTH CyJield. 3a CBOU PEIleHHsI CaM CyJIbsi HeCeT OT-
BETCTBEHHOCTb: YTOJIOBHYIO, TUCIIMTUTMHAPHYIO, TPAKIAHCKYIO U
MOpaJIbHY0 12,

Tak:ke He OyaeT JIMIIIHUM OTMETHUTD, UTO CY/IbU, IOy YHBIIIUE
JODKHOCTD OJ1arofgapsi pOTEKIUH, SIBJSIOTCS OUeHb HEYCTONUH-
BBIMH C MOPQJIbHOW TOYKH 3pEHUS eMeHTamu 1>, 1 ecm ppan-

153 Dehesdin, 262, n.: «Le ministre des travaux publics est responsable des actes
de ses agents (bien qu’il ne les ait pas choisis). Et le ministre de la justice n’est
nullement responsable des actes des juges. Mettre en cause cette responsabilité serait
inconstitutionnel et presque monstrueux... De plus cette responsabilité n’est pas,
n’a jamais €té une garantie, par suit¢ de la gravité qu’aurait une question ou une
interpretation portant sur le mauvais choix d’un juge. Un éminent esprit, le duc de
Broglie, l'avait de bonne heure signalé: «Il est hors d’exemple qu'un ministre de
la justice ait été poursuivi pour avoir fait de mauvais choix. I1 n’est méme guere
concevable qu’il puisse I'étre. Lorsque le mauvais choix est fait, les convenances ne
permettent pas d’en faire un sujet de discussion a la tribune ou dans les journaux. Toute
inculpation contrg un magistrat a par elle-méme un caractére si grave et si offensant
que les gens de bien repugnent non seulement a s’y livrer, mais a I'entendre, et que le
public, averti par un secret sentiment de bienséance, la voit en général de mauvais oeil.
Depuis trente ans il y a eu a coup sur de choix de juges tout a fait réprétensibles. ..
des choix méme tres revoltants et tres odieux; personne n’a osé€ s’en plaindre». I1 n’y a
rien a ajouter a cette page remarquable; mais il eu faut noter la conséquence: c’est que
cette prétendue responsabilité ministerielle, ici, serait un véritable leurre».

154 Mspectho MO30PHOE TOBEIeHNE (PPaHITy3CKOI MarucTparypsl BO BpeMsi TaK Ha-
3piBaeMbIx 100 qHe, Koraa cyjby BOCTOPKEHHO ITPUBETCTBOBAIM CMeHY Biactu: «Ces
quelques mois furent une rude épreuve pour les consciences peu rigides, qui se crurent
obligées de changer, trois fois de suite, le sens de leur enthousiasme et la naturg de
leurs tumultueuses convictions: il est peu de spectacles plus propres a déconsidérer
une magistrature» (Dehesdin, 42). Xyxke Toro, cyasl nocje pecraBpauu bypOoHOB,
BBICITY)KMBASICh IIepe]] HOBOM BJIACTBIO, OECIIOMIAIHO OCYXKIATNA CBOUX OBIBIIMX MOJH-
THUYECKUX COIO3HUKOB (Dehesdin, 43—44). He nyuime Bena ceOst (ppaHITy3cKasi Maru-
crparypa nocie pesomouuu 1848 r. u nocne nepesopora Hanoneowna III. Barrot, 9:



I[y3CKO€ TIPAaBOCY/IME HE MPUIIUIO B YMAJOK, a HA000POT, HAX0-
JIMTCSI Ha BBICOTE TIOJIOKEHUSI, TO TOJNBKO Oylaroyapst TOMy, 4TO
BO ®panimu, kak ormetw eme Ch. Comte, Hpagbl Jiydllie yupe-
KIeHun o,

He nyume o6crosimu nena B Utanmuu no 1891 r., korpa npa-
BO Ha3HAYEHUS CYJEHN 3aBUCEJI0O OT HEOIPAHUYEHHOI'O YCMOTpe-
HUs1 MuHKUCTpA. [Tomo6HO TOMy, Kak OblI0 Bo dpaHium, pa3aa-
Ya CyJeHCKHX JOJDKHOCTe! Obla OMHUM U3 CpeIcTB OOphOBI Ha
BBIOOpPAX B MapJiaMeHT: 3a CyAeNCKHUe JOIKHOCTH MUHUCTEPCTBO
MOKYTIAJIO TOJIoca M30Mparesiell M OTKYNaJIoCh OT KaHIU/IATOB B
AenyTaThi®.

HepazymHOCTb 3TOTr0 crioco0a Ha3HAYeHU I CYJIeH POSIBUIIACH
Takke B Benprun!'Y’.

Illa. Hasznauernue, oeparuuerroe cucmemoii sxk3ameros . Kak
OTMEUaJIoCh BbIIIE, CBOEBOJIME LICHTPAJIbHOM BJIACTU IIPU HA3HA-
YEHUM CYJIEN OrpaHUYMBAETCS B Clydasix, KOraa OT KaHIuAaToOB
Ha Cy/IEHCKYIO JIOJKHOCTB TpeOyeTcs ciaua CyJeOHOro SK3aMeHa;
B 9TOM CJTy4ae MUHUCTP JIOJKEH CIIeJIaTh BBIOOP TOJIBKO U3 OIpe-

«Des nos jours deux coups d’Etat se sont succédé a de courts intervalles, en 1848 et
en 1851, I'un populaire, 'autre autoritaire, et cependant tous deux ont été acceptés
et acclamés par les mémes magistrats». Takoe xaMeJIEOHCTBO BIIOJIHE TOHSITHO, T10-
CKOJIBKY 3aHSBIIHI CyleHCKoe KPecao MO MPOTEKIH, YTOOBI He OBITh CBEPTHYTHIM,
OyIeT BBIHYKJEH UCKaTh HOBOTO TIOKPOBHTEISI, ITpe/jaBasi ObIBIIETO.

155 Dehesdin, 178.
156 3a6adckuii Heemensiemocts cynosu, 1904, 14.

157 Pergament: «Bien des nominations sont arrachées par l'intrigue ou entachées de
favoritisme» (Dehesdin, 378).



JeJIEHHOTO, OTHOCUTEJIbHO HEOOJIBIIIOTO KPyra JIOCTOMHO KBaJIu-
(pymmpoBasimyxca sy, OIHAKO B 3TOM CUCTEME OCTAETCS JOCTA-
TOYHO MECTa JJ1s1 CBOEBOJIMS LIEHTPAIbHOM BJIACTH; TAKUM 00pa-
30M, MPOTEKIMs U (DABOPUTU3M MOTYT MUMETh OOJIbIIIOE 3HAYE-
Hue. Ha crienyronmuii jeHs moclie ciauu 9K3aMeHa MexIy KaH-
JMaTaMU HAUMHAETCSI COPEBHOBAHME 3a IMOJTyYeHUE HAMITY YIITHX
1 00Jice MHOTOYHCIIEHHBIX PEKOMEH/IAINI, JOIKHOCTh JOCTaeT-
Cs1 He CaMOMY JIOCTOMHOMY, a TOMY, YbH PEKOMEH/IAIH TIepeBe-
car's,

Heo0OxomumMo 100aBUTh, UTO SK3aMEHAI[MOHHAs CHCTEMA, He
UMeloIasi KOHKYPCHOTO XapakTepa, He MoOysKJIaeT KaHAnuaaToOB
K COCTSI3aHMIO U MTO3BOJISIET YIOBJIETBOPUTHCS MUHUMYMOM TPY-
Jla ¥ 3HAHWH, a €CJIM KaHAWJIaTaM U3BECTHO, YTO Ha3HAYEHUE 3a-
BUCHUT OT MIPOTEKIIMHU, TO PE3YJbTATOM OYAyT MOJHOE OXJIak ie-
HMe K y4yeOe U JlaJbHelIlee CHIKEHNE SK3aMEeHAIIMOHHOTO MU-
HUMyMa ',

158 Dehesdin, 269: «Du moment que I'examen ne termine rien, ne ferme pas la
porte a l'intrigue, au lendemain de I'examen tous les candidats admis (et peut-&tre
seraient-ils nombreux) s’empresseraient d’envoyer au ministere leurs parents, leurs
amis, les députés, les hauts fonctionnaires et les hauts magistrats, susceptibles de
s'intéresser a leur sort. Les bureaux de la Chancellarie seraient, autant que jamais,
assiégés par 'armée des solliciteurs... La situation, d’ailleurs, serait exactement la
méme, entre tous les admis a 'examen, quaujourd’hui, entre tous les candidats aux
fonctions judiciaires». «39TO CIMIIKOM MaJl0O BECHT», — CKa3aJl KaKOM-TO MUHHUCTP,
B3$IB MAIKY C JJOKyMeHTaMu KaHaunara (Dehesdin, 167, n. 2).

159 Dehesdin, 162: «Ainsi la lettre de recomendation devait passer au premier plan,
et la capacité, le travail, I'intelligence au second. Laboulaye a montré, il y a plus d’'un
demi-siecle, les méfaits de ce favoritisme. .. Il contait I’histoire de son passage a I'Ecole
de droit, ou il était en compagnie de deux camarades mieux favorisés du sort, et «nés



[IIb. Haznauenue, ozpanuuernHoe pexomeHOauUsMU u3oupa-
MEeNbHBIX OP2aHO8. DT CUCTEMa COCTOUT B TOM, YTO Cydel Ha-
3HAYaeT IIeHTpaJibHasl BJIACTh, HO W3 YMCIA KaHJWAATOB, Ha-
3BaHHBIX KAaKUMU-JIMOO U30MpaTeTbHBIMU OpraHaMU: HaceleH!-
€M, TIOJIMTUIECKUMU COOPaHUSIMHU, CyIeOHBIMU KOJUIETUSIMU WIIH
CMeIaHHBIMH KomuccusiMu'%’. Bo Becex 3TuX ciydasx Mbl UMe-
€M JIeJIO C COYETaHWEM CUCTEM Ha3HAYEeHUsl U BHIOOPOB, MpUYeM
IPOMOPIIHS, B KOTOPOH 9TH JIBE CUCTEMbI CMEITNBAIOTCS, MOXET
OBITh CAaMOH Pa3HOOOPA3HOM: €C/IM IIeHTpajIbHasA BJIACTh MMeeT
IIPaBO BBHIOPATH OTHOTO W3 IBYX WM TpeX KaHIWJIATOB, yKa3aH-
HBIX HEKUM U30MpaTeIbHbIM OPraHOM, HalpruMep CyJAeOHOM KOJI-
JIeTheN, TO MO CYTH Mbl CTAIKMBAEMCS ¢ U30UpATeNIbHOU CUCTe-
MOM, B JAHHOM CJIy4ae — ¢ CUCTeMOU KoonTtarmu. Yem Oosblie
YKCJIO KaHU/IATOB, U3 KOTOPBIX IIEHTPAJIbHAS BJIACTH MOXKET CJIe-
JIaTh BBIOOP, TEM OOJIbIIIE TA CUCTEMA CONMKAETCS C CUCTEMOM
Ha3Ha4YeHusl M0 CBOOOJHOMY YCMOTpEHMIO Biacteil. Bo3moxk-
Ha U MoauduKalus, COCTOsAIAas B TOM, YTO YaCTh CYIEHCKHUX
JOJDKHOCTE IIEHTpaJTbHAS BJIACTH JIOJDKHA 3aHATHh KaHTUIATaMHU,
Npe/ICTaBJIeHHBIMY M30MPATEeIbHBIMU OPraHaMM, a YacTh MOXET
3aHATH MO0 CBOEMY YCMOTpeHMIo. B mobom cityuae 3Ta cucre-
Ma He UMeeT CaMOCTOSITEJIbHOTO 3HAUYEHU s, 1 €€ JOCTOMHCTBA U
HEJIOCTATK! COCTOSIT U3 TIOCTOMHCTB M HEJIOCTATKOB CUCTEM, CO-

substitus»; lui, sans protecteurs, était siir de ne I'étre jamais. Qu’en resultait — i1? Que
les deux futurs substitus ne travaillaient pas, puisque cela leur était superflu; et que lui-
méme passait son temps a «effaroucher les oiseaux du Luxembourg, en leur déclamant
Shakespeare ou Dante», puisqu’a lui aussi travailler eut été inutile».

160 Reichel, 33-37.



YeTaHWeM KOTOPBIX OHa SIBJISIETCS.

Illc. Hasnauenue, oepanuuentoe pezynvmamamu KOHKYpCA .
CyTb 3TOM CHUCTEMBI COCTOMT B TOM, YTO LIEHTpaJIbHAasl BJIACTh
Ha3HaYaeT CyJel He MO CBOeMY YCMOTPEHHUIO, a B OYEPeJHOCTH
CIMCKa KaHAUJATOB, COCTABJIEHHOIO Ha OCHOBE CPaBHUTEIbHON
OLICHKM MX KAaueCTB. JTa OLEHKA OMNpPEIeNsieTCsl B pe3yJibTare
KOHKYPCHOTI'O 9K3aMEHa.

KoHnkypcHasi cuctemMa, HECOMHEHHO, SIBJISIETCSI HAWJTy4lleu,
TIOCKOJIbKY OOYCJIOBJIMBAET 3aHATHE CYIeOHBIX JIOJKHOCTEN CTe-
TICHBIO TIOITOTOBKU M CIIOCOOHOCTSIMU KaH/IU/IaTOB, OTPAHUIH-
BA€T CBOEBOJIME IIEHTPAJIbHOW BJIACTHU MPU HA3HAYEHUU U SIBJISI-
eTcsi CBOOOHOM OT HeJJOCTaTKOB N30MpaTesbHOM cucTeMbl. KOH-
KypC JIydIlle BCero rapaHTUpyeT COOTBETCTBYIONIUI MOAO0D CY-
Jeid, 3aMeHsIsl CYObEKTUBH3M, MPOTEKIIMOHU3M U JIMYHBIE OTHO-
1IeHus] OObEKTUBHBIMU KpUTEPUAMU. TOJBKO B 3TOW HaJIexka-
11Ie OPraHM30BAHHOM CUCTEME CYJENCKUE JOIKHOCTUA 3aHUMAIOT-
C4 JIIOJbMU JOCTOMHENIIIMMHU U CIIOCOOHENIIINMMU.

[IpenmyIiecTBa KOHKYPCHOW CUCTEMbI HACTOJILKO OYEBU/IHBI,
YTO €€ U3JaBHa IPUMEHSIOT KYJIbTYPHbIE TOCYAapCTBa B Pa3HbIX
cepax rocygapCTBEHHOM CITykKObl U MOXHO TOBOPUTH O TOM,
910 00J1aCTh MPUMEHEeHUsI KOHKYpCa BCE BpeMsl pacHIMpsIETCsI.
B Anrmn HaumHas ¢ 1855 r. KOHKypcHasi cMCTEMA MOCTOSIHHO
pacimpsijiach, OXBaTuja MPAKTUYECKU Bce cepbl YIIPaBICHUS;
OHa NoJTyumnia npuMeHenue Takxe B Utamuu, @panimu, Coenu-
HeHHbIX [lltarax CeBepHONl AMEpHKH, a TaKKe B APYIUX CTpa-



Hax!®!, 1 Be3e pe3yabTaThl e UCTIOMb30BAHUST OKA3AIUCH TIOJIO-
KUTeTbHBIMU %2, Llenblil psi KOMIIETEHTHBIX aBTOPOB BBICKA3a-
JIVCh B TOJIb3Y BBEJICHUS] KOHKYPCHOW CHCTEMBbI B TPABOCY/IHE,
B TOM YHCJIC aBTOPBI CIIEIIMAIbHBIX MOHOT'pA(HiA, MOCBSIIEHHBIX
crioco0am 3aHATHUSA CYIeHCKUX JOIKHOCTEH 93,

161 Sibert. Le concours comme mode juridique de recrutement de la fonction

publique, 1912, 20-21: «La tendance, chaque jour plus marquée, des pays étrangers
est bien d’adopter le concours comme procédé de désignation, a I'autorité compétente
pour nommer, des individus les plus capables d’assurer le fonctionnement des services
publics».

162 Dahesdin, 250: «Des 1835, le professeur Foucart remarquait que partout ou le
concours était employé, il avait fourni d’excellents résultats; et il citait le génie civil
et militaire, la maring et lartillerie, I'université. Depuis lors immenses progreés ont
été realisés. En dehors des oficiers des armées de terre et de mer, des ingénieurs de
P’état, c’est aussi par le concours que sont recrutés: les professeurs de I'enseignement
supérieur et de lycées de I'état, les instituteurs, les rédacteurs et les employés d’a
peu pres tous les ministeres (le ministeére de la justice excepté), les fonctionnires des
foréts, des douanes, de I'enregistrement des contributions directes, les auditeurs au
Conseil d’Etat, les inspecteurs des finances, le personnel diplomatique et consulaire,
les inspecteurs des colonies».

163 Eslande, 71-72; Dehesdin, 118 s., 250 s.; Marchand, 140 s., 188 s.; Manfredini,
427 s.; Arminjon, 24-25; Pigé, 228; Coumoul, 417 u nip. Gambetta B peur, MOCBAIIEH-
HOM cyneOHoM pechopme, ckasai: «Je ne comprends pas qu’on touchit a la magistrature
sans faire trois choses a la fois: prendre les juges parmi les hommes vraiment éclairés
et savants; par conséquent les choisir au concours, a la suit¢ d’épreuves, et leur faire
une situation honorable et honorée afin que la question de fortune préalable ne se
posat pas comme un obstacle en face des candidats. Enfin, en troisieme lieu, ce que je
voudrais, c’est qu’il n’y eut pas d’avancement pour les magistrats, et que leur situation
fut tellement honorée et rentée, qu’ils n’eussent plus aucune espece d’intérét a ce que
I'on appelle une promotion» (Dehesdin, 100). O apyrux CTOpOHHMKax KOHKYPCHOM
cucteMmsl cM. y Dehesdin’a, c. 52, 72, 81, 74, 105, 118, 174, 255 u ap. IIperenzun,
BBIJIBUTAEMble MTPOTHB KOHKYPCHOW CHCTEMBbI, OCHOBBIBAIOTCSI Ha €€ HETOHUMAHUH W



Ora cucteMa yxe MPUHSITA HEKOTOPHIMH 3aKOHOJATEILCTBA-
mu. Briepebie ona Obuta BBenieHa B 1870 r. B Ucnanvu ', B cu-
ay 3akona 1870 r., pazButoro 3akoHom 1883 r., MUHUCTEPCTBO
€XKErojIHO OIpe/esisieT YUCIO0 COMCKAaTelel Ha CyAeiCKUe JOIIK-
HOCTHU ¥ TIPOBOAUT KOHKYPCHBIN 9K3aMeH, K KOTOPOMY JIOITyCKa-
I0TCS1 JIMLIECHIIAATHI ITPaBa, UMEIOIIKE BO3PACcT HE MeHee 23 JieT.
Cowuckarenu pacnpenesnsiorcss Mexay CyIeOHBIMH OKPYraMu W
MPOXOIAT MPAKTUYECKYIO MOATOTOBKY MMOJ] HAOMIOEHUEM TIpe/-
cefaresier CyJoB U MpOKypopoB. Ha ocHOBaHWMY MHEHMI TIpeji-
cenatesield ¥ MpOKypOPOB CrielMasibHasl KBATA(PUKAITMOHHAS KO-
MUCCHUSI, COCTOSIINAsI U3 CyIel, aJIBOKATOB, YNHOBHUKOB MHUHHU-
crepcTBa U MpogeccopoB, TOTOBUT CIIUCOK KaHIUAATOB. TpeThb
CYIIEHCKUX JIOJKHOCTEH 3aMellaeTcsl KaHAUJaTaMu B 3aBUCUMO-
CTU OT UX TOJIOKEHUsI B CIIUCKE; HO JABE TPETU MUHUCTP MOXKET
3aMECTUTb JIMOO COMCKATENSIMU, 3aHUMAIOIIMMU TIEpBble MeCcTa
B CITUCKE, TMOO CEeKpeTapsIMU 1 MOMOIITHUKAMU CeKpeTapeil yro-
JIOBHBIX CY/IOB IO UCTEUEHWHU OIPEJeSIeHHOTO CPOKa CITy:KObl U
a/IBOKaTaMH, MPAKTUKYIOIIUMU HE MEHee YEThIpeX JIET U UMEI0-
UMK XOPOIIIYIO PEIyTaIuIo.

3areM MOIMBITKA BBEJCHUSI KOHKYPCHOW CHUCTEMBI B IPaBO-

TEIEPb CYUTAIOTCA OITPOBEPIrHYTHIMH.

164 Ley provisional sobre Organizacion del poder judicial, promulgada en 15
Septiembre de 1870; Ley de 14 de Octubre de 1882 adicional a la Organica. Crarbu
Debacq’a B «Bulletin mensuel de la Société de Législation Comparée» 1872 r. u My-
paBbeBa B Ne 7 «IOpun. BectH.» ot 1879 r. (Ha pyc. a3.). IlepeBon nepBoro 3akoHa
651 OonyOmKoBaH B «Annuaire de Législ. Etrang.» 1872 r., mepeBox BToporo — Tam
ke B 1883 r. em. eme: Piola — Caselli, 205-206; Dehesdin, 248-250.



cynue Obuta npennpuHsaTa Bo @pannmu B 1875 r. MuUHUCTpOM
Dufaur’om u npusecna Havtyuriee tofp '%. Ho no ucreuennn
HECKOJIBKMX JIET MOCJEAYIONIME MUHUCTPhl BEPHYJIU MPEKHUN
nopsAAok HazHaueHus. B 1895 r. munuctp Trarieux BepHys Ha
Kakoe-To Bpems cuctemy Dufaur’a!é®. Opnako 310 nonoxeHue He
3aKPEeruIOCh, MOCKOJIbKY MUHUCTPBI HE 3aX0TeJIN OTKA3bIBAThCS
OT MpaBa Ha3HAYEHU S CYJIel o cBoeMy ycMoTpeHuto. Hemyuras
cynp0a oxugana aekper 1906 r.: Ui TOJIBKO COCTOSICS Tep-
Bblii BBEJICHHBIA UM KOHKYPCHBII 9K3aMeH, HOBbIH JiekpeT 1908
I. IPUIaJl eMy 3HaU€HHe He KOHKYPCHOTO, a IPOCTOrO 9K3aMeHa,
MIOCKOJIBKY, KaK ye ObLJIO CKa3aHO BBIIIE, OH He OOS3bIBAJI MU-
HUCTpPa PyKOBOACTBOBAThCS IIPY HA3HAUEHUHU CyIe pe3yibTaTa-
MU 9K3aMEHa.

B Urtanuu xoHkypcHas cuctema Obi1a BBesieHa B 1890 r., u3-
MeHHHasi B 1907 r. u ycoBepiieHcTBoBaHHasi B 1923 r.1%7 Ceii-
9ac TOT, KTO MO OKOHYAHUM IOPUIMYECKOTO (PaKyjbTeTa CTpe-
MUTCSI Ha4aTh Kapbepy CyIbH, 00sI3aH CAaTh KOHKYPCHBIN 9K3a-
MEH KOMUCCHUH, COCTOSIIEN U3 JEBITU YWIEHOB, N30PaHHBIX MH-
HUCTPOM IOCTHUIIMU U3 YUCA CyAei, MpogecCOpOB IPUANUECKO-
ro (pakynabTeTa 1 aIBOKATOB. DK3aMEHbI MPOXOAAT pa3 roa B Pu-

165 Dehesdin, 94 s., 95: «Les concours donnérent, de l'opinion unanime des
contemporains, d’excellents résultats».

1% Dehesdin, 118.

167 Testo unico delle dispozicioni sull’ordinamento degli ufici giudiziari e del
personale della magistratura, 1924 (Roma, Libreria dello Stato), art. 101-112;
Casablanca. La réforme judiciaire du gouvernement fasciste et le nouveau statut de la
magistrature italienne («Bulletin de la Société de Législ. Comparée» 1927, 88 s.).



Me. CaaBIIMX 9K3aMeH KaHAUJIaTOB KOMHUCCHUSI BHOCUT B CITMCKU
B NOPsJIKE TIOJYYEHHBIX MU OLICHOK. B 3TOM ke mopsiike Mu-
HUCTP IOCTULIMMA Ha3HAYaeT MX Ha CTAKUPOBKY U AEJErUpyeT K
MUPOBBIM CY/IbsIM (IIPETOpaM) He MEHEe YeM Ha JiBa rojia; Mo Uc-
TEUEHUH ITOTO CPOKa 3aCITyKUBILKE XOPOIIME OT3bIBbI IIpejce-
Jatesieid CyJJOB CTaXepbl MOTYT ObITh HA3HAYCHBI 3aMECTUTEIIS-
MU MUPOBbIX cyner. [locne IByX JIeT MOArOTOBUTENBHOU MpaK-
TUKU CTaXepbl MOTYT OBITh Ha3HAYEHbI TOMOIIHUKAMU CYICH,
€CJIM CIAAYT MPaKTUUECKUI 9K3aMEeH KOMUCCHU B COCTaBE CEMU
YJICHOB, N30PAHHBIX MUHUCTPOM M3 YUCIIa CyIeH KaCCAIHOHHOTO
Cy/la M aneJUISLMOHHBIX CYJ0B, KOTOPbIA TaKke €XKEroHO MPo-
xomuT B Pume!%®, Tlocne sxk3amMeHaIu cTa)kepoB 3Ta KOMHUCCHS
COCTaBJIsIET KOHKYPCHBIN CITUCOK Ha OCHOBAaHUM TPEX KPUTEPHU-
eB: 1) OLIEHKM, NOJyYEHHOM Ha MEPBOM IK3aMEHE; 2) OLCHKH,
MOJTyYEHHOW Ha BTOPOM 3K3aMEHe, U 3) IPYruX JaHHBIX, MPe/-
CTaBJICHHBIX CTakepoM (KpOMe JIMIIEHIIMATCKON paboThl), U Xa-
PAKTEPUCTUKU CYAEOHBIX BIACTEN O CIIOCOOHOCTSIX U TIOBE/ICHUN
BO BpeMsl CTaXHUPOBKU. Komuccus, Kpome Toro, MOXeT MpUco-
€IMHUTD CTIELIMAJIbHYIO OLIEHKY KauyecTB nepBbix 10 KaHIuaaToB.
B nopsinke, ycraHOBJIEHHOM KOHKYPCHBIM CITMCKOM, OCYIIIECTB-
JIsIeTCsl Ha3HAUEHHUE CTaKePOB Ha OTK PHIBAIOIIIMECS BAKAHCHU TTO-
MOIIIHUKOB Cy/Ied M1 OMHOBPEMEHHO HaJeJieHUe UX (PyHKIMSIMU
MUPOBBIX CyAeU WU 3aMecTuTesien 3tux cyaei. Kak ciengyer us
BBIIIIECKA3aHHOTO, MUHUCTP CBSI3aH pe3yJbTaTaMu OOOMX KOH-

168 3anaT])I Ha Mpoe3a U IPOXUBAHNUC B Puwme BO3MEIIATCA YCIICMIHO CAABIINM
9K3aMCH.



KypCOB M HE MMeeT MpaBa Ha3HA4YaTh HU CTaXepa, HA TOMOIII-
HUKA CYJbU IIOMUMO KOHKYPCHBIX CITHCKOB WJIM C HapyIlleHHEM
YCTaHOBJICHHON UMU OYepeTHOCTH 1%,

Konkypchast cucrema Takske Obuta BBegeHa B 1892 r. B I'pe-
' 7°, a B 1910 r. — B Bonrapuu (1o uranssiHckomy o6pasiry) !

IV

Cay:xeOHOe MoJIOKeHNe cyaei

Pa3zymHBIi crioco0 MOMoTHeHUsI CYAeHCKOro TiepcoHaa ooec-
MIeYMBAET XOPOIIUH ITPEPCOHATIBHBIN COCTAB CY/IEH, PHUCTYIIA0-
KX K CTyX)eHuio npaBocyauo. Ho atoro Hemoctarouno. Heod-
XOAMMO 00SI3aTeIbHO CO3/IaTh JUISl CyleH Takue YCJIOBUsS [esi-
TEJIbHOCTH, B KOTOPBIX OBl OHU HE YyTPaurBasIM, a HAOOOPOT, CBO-
OOIHO MPOSBISIN U B TIOC/IEAYIOIIEM Pa3BUBAIM Obl OTKPBIBILIUE
UM JIOCTYII K CYIEHCKO# Kapbepe U HeOOXOIUMBIE JIJIsl HACTOsI-
IIIETO TPaBOCY/IHS JOCTOMHCTBA. B yacTHOCTH, CiTykeOHOE MoJIo-
JKEHUe Cyaer TOMKHO ObITh TAKUM, YTOOBI OHO, BO-TIEPBBIX, T103-

190 TMOpsIJIKE, CYIIECTBOBABIIEM N0 MpUHATUS 3akoHa 1923 r., em.: Pettini, 171 s.;
Jho6nunckuii. Pecopma cyae6Horo ctpost B Utanuu (PKypH. MuH. 1oct. 1908. Ne 2, c.
256 u cnen.). O 3akone 1890 r. cm.: Piola — Casel 1i, 202 u cnen.

170 Annuaire de 1égisl. étrangére, 1893, 857.

" bid., 1911,509s. Hexotopsie nonoxenus 3akona 1910 r. 6pU1H B OCTeLy0meM
n3MeHeHb! (Annuaire 1912, 764; 1922, 271; 1926, 237 s.).



BOJISLJIO COXPAHSITh MOJTHYIO OECIPUCTPACTHOCTD, BO-BTOPBIX, TI0-
OyXkJIaJIO K CTapaTeJIbHOMY HMCTIOTHEHUIO OOSI3aHHOCTE! U 1ajTh-
HEWIIeMy COBEpILICHCTBOBAHUIO B TPYTHOM MCKYCCTBE TIPaBOCY-
JIMSI ¥, B-TPETHHX, CKJIOHSIJIO K COXPaHEHHUIO TOCTOMHCTBA CBOETO
BBICOKOT'O TIOJIOXKHEHUSI.

1. Cypneiickass OeCprCTpacTHOCTb MOXET ObITh HamOolee
JIeICTBEHHO TapaHTUPOBAHA CIIEAYIOIUM 00pa3oM: HEOOXOIH-
MO OOECIIeUHTh CY/IbSIM TaKKe YCIJIOBHSI, KOTOphIE HE JIaBaIH Obl
HMKAaKMX MOTHBOB K OTKa3y OT OECHpPHCTPACTHOCTH, K BbIHECE-
HUIO HECITPABEJTUBBIX MTPUTOBOPOB U TMPEJOCTABISUIA Obl BO3-
MOXHOCTb CBSITO UCIIOJTHATh TpeOOBaHUs IpaBa Oe3 yiepoa J1jist
CBOUX JINYHBIX HTepecoB!'’2, He coOna3HATh — BOT CaMBbIi JTy4-
IM# croco® yaepxath ot rpexa. O4eBUIHO, YTO YEJIOBEK CUJIb-
HOU BOJIM Y TBEPJIBIX MOPAJILHBIX TIPUHITUIIOB HE TIOIACTCS Ja-
e OoJbIoMy UcKyIeHuo. Ho BbiIalomumxcs Jiojiei Majio, a ro-
CYAAapCTBO HYKJAETCsI B COTHSX U THICSUAX CyleH /sl ObICTPOro
NpaBoCya¥sl. 3aKOHOIATEb BBIHYKJICH UMEThb JIEJI0 C OOBIYHBI-
MH, PAJOBBIMH JIIOIBMH, HE CIIOCOOHBIMU K TOOJIECTH U CaMOTIO-
’KEPTBOBAHUIO.

YrtoObl OHM MOTITH OoJiee WITH MeHee TTPUOIM3UTBCS K Heary
CYIbH, HE YIPOXKas CJMIIIKOM CHIIBHO COOCTBEHHBIM UHTEpECaMm,
HEOOXOIUMO, YTOOBI OHU HUKOT'O HE OOSIJIUCH, YTOOBI HE JOJIKHBI
ObUTM HUKOMY JIbCTUTH! "3, TIepBbIM U TJIaBHBIM yCJIOBHEM SIBJISI-

172 Menger. System des dsterr. Civilpr., 1876, I, 210-211.

'3 Desjardins. La magistrature élue (Revue de 2 Mondes. 1882. I aofit, 560; Mu-
xatinosckuit, 96; Konu, (KypH. MuH. 1oct. 1902, Ne 1, c. 11).



eTcsl HecMeHsieMOCTh cynieit. OHa 0CBOOOXJaeT Cy/IbIo OT orace-
HUIA 32 CBOIO CYJbOY B ClTydae MPUHSATHUS PEIICHUs], HEYTOJJHOTO
TeM WU UHBIM 00pa30M 3aMHTEPECOBAHHBIM B pe3ysibTare je-
JIa BIIMATEIbHBIM JIULIAM, U JIEIAET ero HeJOCTYITHBIM JIJIsI KaKO-
ro-JIM0O JaBJICHUS, HEIYBCTBUTEILHBIM K yIpo3aM U 0OelaHH-
M.

2. HezaBucumocTH cy/ieii OMacHOCTh YTPOXKAaeT C IByX CTOPOH:
a) OpraHoB roCyIapCTBEHHOMW BJIACTU U b) YaCTHBIX JIMII, B OCO-
OGeHHOCTH 00paIIAIOIIUXCS B CY[I 32 3aUTOM cBouX MpaB. C o0e-
WX 9TUX CTOPOH HE3aBUCHMOCTh CYyJIel TOIKHA 00eCTIeunBaThCS
JOCTAaTOUYHBIMU FAPAHTHUSIMHU.

A. YT0OBI 3aIIUTUTHh HE3ABUCUMOCTD CYy/Ied OT BIMSIHUS UHBIX
OpraHoB TOCY/IAPCTBEHHOW BJIACTH, CJIE/yeT HE MOAYUHSATH CY-
JIeil TUM OpraHam, a CO3[aTh U3 CYAOB MOJHOCTHIO OTAEIbHYIO
BJIaCTh. B 3TOM 3aKiouaeTcsi IpUHIUI CAMOCTOSITETIBHOCTH CY-
NeOHOM BJIACTH, SIBJISIOIINIACS OJHUAM W3 MPOSIBJICHUN MPUHIIN-
na paszaesneHus Biaacteil. OqHAKO CyAbd MOTYT TOMNAaaTh B 3a-
BUCHUMOCTh OT JIDYTMX OPraHOB BJIACTH B TEeX CJIydYasix, KOrjaa
CIIy’aT OTHOBPEMEHHO B JIpyrux BegomcrBax. [lostomy c 1ie-
JIBI0 TIOJIHOTO OOecreueHus HE3aBUCHMMOCTH CylIeOHOHM BJIACTU
HY)KHO 3alpeTUTh CY[bsIM 3aHUMAaTh KaKWe-TMOO MHBIE JOJIK-
HOCTU B TOCYIAPCTBEHHBIX OpPraHax WJIM OpraHax CcamMoOyITpaB-
JICHUs1, T.e. TIPUHIUIT HE3aBUCUMOCTH CYyJIe JIOJDKEH OBbITh JI0-
TIOJTHEH TIPUHITUTIOM HECOBMECTMMOCTH CYy/IeOHOM CITYKOBI € Ka-
KOU-71100 MHOM. U 3TOrO0 ellie He1oCTaTOYHO, TOCKOJIbKY, He Ha-
XOJSICh B 3aBHCUMOCTU OT JAPYTMX OPraHOB BJIACTH, CY/IbH MO-



I'yT HAXOJWUTHCS B CITYKEOHOM 3aBUCUMOCTH OT BBICIITX OPraHOB
cyneOHOro BeqoMcTBa (MUHUCTPa octuiun). [ToaTomy HeoOxo-
JIMMO, YTOOBI CiTy>ke0Hasi Kapbepa CyJei He 3aBUceia OT TPOU3-
BOJILHOTO YCMOTPEHHS BBICIIIMX OPraHOB CyeOHOTO BEIOMCTBA.
[Tporie roBopsi, HEOOXOAUMO, UYTOOBI CHSITUE CY/IEH, IEPEBO]] HA
Jpyroe MecTo CIIykObl, TIPOABVMIKEHUE, HATrpajIbl, ONpeieieHue
HAaKa3aHWUW MPOUCXOIWIM HAa OCHOBAHWM CIIPABEIMBOM OIICH-
KM JIEUCTBUTENIbHBIX 3aCTYyT WU IPOBUHHOCTEN Cy/iel U He Obl-
JIM Pe3yJbTATOM Ybero-aud0 YCMOTPEHUsl. DTO MOXKHO Ha3BaTh
MPUHLIMIIOM OnpedeneHHOCmU cyoeOHoll kapvepol . Korna uner
peub 00 YBOJIbHEHUU CYJIEH, OH HAa3bIBACTCS HEYCMPAHUMOCbIO,
B TeX CiIydasix, KOrja pedb WIET O TNepeMelleHur Ha JPYryio
JOJKHOCTb, OH BBICTYTIAeT KaK Henepemecmumocms . Heycrpanu-
MOCTb M HETIEPEMECTUMOCTb BMECTE B3SIThIE COCTABJISIIOT HeCMe-
HSeMOCb.

B. Cynpsa MoxeT monactb B 3aBUCHUMOCTb OT YACTHBIX JIWI]
Ipexk/ie BCEro BCTYIUICHUEM C HUMU B OTIPEIEIEHHOTO BUIA 0051~
3aTeJIbCTBEHHBIE OTHOIICHUSI. DTO MOXKET OBbITh yIPABJICHUE Y-
KUMHM JIeJlaMH, OKa3aHUe YCIYT Ha OCHOBaHUH JIOTOBOpa HaiiMa
WJIA TIOPYYEHU sl WK KakKasi-Tuoo nHast (popMa 9aCTHOM CITyKOBI.
JlukBuanpoBath 3Ty (HOpMY 3aBUCUMOCTA MOXKHO IMyTeM pac-
MPOCTPAHEHUSI TPUHITUIA HECOBMECTUMOCTH TaKkKe W Ha JII0OYI0
YacTHYIO CTyk0y. B KOHEUHOM cyeTe CyJplo K IPUHSATHUIO HEBEP-
HOTO peIleHUs] MOXEeT CKJIOHUThH KeJJaHWe TIOTYYUTh OT OJHOMN
13 CTOPOH MaTepHaibHOE BO3HArpaxkJAeHue (B3SATKY). UTOOBI 3TO
peIOTBPATUTh, HEOOXOIUMO YCTAHOBUTH CypOBOE HaKa3aHUE 3a



B3SITOUHUYECTBO U JIIOObIE BHITEKAIOIINE U3 JKETaHUS MTOTyIeHUS
BBITO/IbI HECITPABEIMBOCTH U B TO K€ BpPeMs 00ECTIEUNTh CY/IbsIM
XOPOIIUE MaTepUAIbHBIE YCIIOBUSI.

3. Cpeny MOTHUBOB, MOOYKIAIOIIUX CyJeW K CTapaTelbHOMY
UCTIOJTHEHUIO CITYKeOHBIX O0S3aHHOCTEH, He TOCNe/IHEe MECTO
3aHMMAET, C OOHOM CTOPOHBI, HaJIEXKa Ha MOJydYeHUE JIydllen
JOJDKHOCTHU U, C IPYTOM — OTBETCTBEHHOCTD 32 HEPAAUBOCTb. OJ1-
HAaKO 3TO CTAaHOBUTCSI BO3MOXHBIM TOJIbKO TOT/A, KOIZla Harpa-
IIbl ¥ HaKa3aHus1 Oy[yT Ha3HAYaThCs 32 JIEHCTBUTENBHbBIC 3aCTTy-
I'¥ U IPOBUHHOCTH, a HE [0 CHIOMUHYTHOM IPUXOTU. B mpoTuB-
HOM CJTyJae CyJpu OyyT 3a00TUThCS HE CTOJIBKO O HaJIIeXKaIleM
BBITIOJIHEHUM CBOMX OOSI3aHHOCTEH, CKOJIBKO O MOMy4YeHUH Ona-
T'OCKJIOHHOCTH HavaJIbCTBa. VIHBIMU clIoOBaMu, HEOOXOAUMBI ITpa-
BWJIbHASI OPTraHU3alusl MPOXOXKICHUS CyIeOHON CITy:KObl U pa-
3YMHO YCTAQHOBJIEHHAs1 JUCLIMIUIMHAPHAS OTBETCTBEHHOCTb.

4. 1151 coxpaHeHUs1 BBICOKOTO JIOCTOMHCTBA CY/IEMCKOIo MOo-
JIO)KEeHUsI HEOOXOMUMO 3alpeTUTh CYAbSM CUUTAIONINECs YHU-
3UTEJIbHBIMU 3aHSITUSI M BBECTH OTBETCTBEHHOCTH 3a HeOyaro-
BUAHOE noBesieHue. [lepBoe odecneunT nmpruMeHeHue MPUHIIUIA
HECOBMECTHMOCTH K JIIOOBIM HE BbI3bIBAIOIIM YBaK€HHE Hace-
JICHUsI 3aHATUSIM, BTOPOE — paclpoCTpaHEeHUE AUCHUTUIMHAPHON
OTBETCTBEHHOCTH 3a TPAHUIIBI CITYKEOHOH JIeATETHHOCTH W pac-
HIMPEHUE €€ Ha TIOBEJICHUE CYJel B YACTHOM KU3HU.

CrnepoBaresibHO, OECIIPUCTPACTHOE U TMPABUJIBHOE MPABOCY-
JIvie TApaHTUPYIOT: 1) He3aBUCHMOCTh CyeOHOM BacTH; 2) ype-
I'YJIMPOBAaHHOCTb CYIEMCKOM Kapbephl, 4 UIMEHHO: a) HECMEHsIe-



MOCTb, b) padymHasi cucTeMa TOBBIIIIEHU W Harpaj, c) HeCOB-
MECTUMOChH, d) padymHasi cuctema KOHTPOJISI U OTBETCTBEHHOCTH
U e) obecneueHre OJaroCOCTOSHHMS.

\Y%

He3asucumocms cyoeonoii eracmu '

CyapssM TpyAHO COXpaHUTh TIONHYIO OECIPUCTPACTHOCTD,
3Has1, YTO PelIeHre KaKoro-auoo Jiesia He B TOJb3Y ONpe/ieieH-
HOT'O OpraHa TOCyJapCTBEHHOU BJIACTH WM TECHO CBSI3aHHOTO C
HUM JIMIIa MOXET MOBJIeYb HEJJOBOJILCTBO JIUI], OT KOTOPHIX OHU
3aBUCAT 10 CTyXO€e, HEMPUATHOCTU JTMOO BOOOIIE YTpaTy 3aHU-
MaeMoOU JTOJKHOCTU. UTOOBI OrpaiuTh CyAel OT OMacHOCTH T10-
JOOHBIX TTOCTICJICTBUN MPUHATHS PElIeHus U JeUCTBEeHHO obec-
MIEYUTh UX HE3aBUCUMOCTh, HEOOXOIMMO TepeaTh OCYIeCTBIIe-

174 Hamilton. Jay et Madison. Fédéraliste. trad. par Jeze, 1902, 644 s.; Fuzier-
Hermain. La séparation des pouvoirs (B mpunoxeHur Ne 3 MpUBOAATCA MHEHHS
psna (ppaHIy3CKMX aBTOPOB 10 3TOMY Bompocy). Saint-Giron. Essai sur la séparation
des pouvoirs, 1881; Delpech. Quelques remargues de droit comparé sur les moyens
d’assurer en pratique d’indépendence des juges vis-a-vis du pouvoir (Rev. de droit
publ. 1907, t. XXIV, Ne 1). Pfeiffer. Die Selbststindigkeit und Unabhéngigkeit des
Richteramts, 1865; Siegel. Zur Entwickelung der Unabhingigkeit der Rechtssprechung
(Annal. d. deut. Reichs fiir Gesetzgeb., Verwaltung und Statistik, 1898, 31 B.); Aubin.
Die Entwickelung der richterlichen Unabhéngigkeit im neuesten deutschen und Osterr.
Rechte, 1906.



HUE NPABOCYIUsl OTIEJIbHOM CUCTEME OPraHOB BJIACTH, MOJIHO-
CTBI0 000COOJIEHHOM M CAMOCTOSITESTLHOI OT WHBIX BETBEW TOCY-
JAPCTBEHHOM BJIACTH.

3TO cOCTaBIIsIET CYIIHOCTh HE3aBUCUMOCTH CYJIeOHOH BJIACTH,
SIBJISIIOLLEVCS TIPSIMBIM CJIECTBUEM MPUHIMIA pa3Je/ieHNs Bia-
cren. [locneTHUI MOXHO ITOHUMATh MO-pa3HOMY. MOXHO B HEM
BUJIETh JIEUCTBUTETIBHOE pa3jie/ieHrue TOCyIapCTBEHHOW BJIACTH
Ha 0coOble M YPaBHOBEIIMBAIOIIHE IPYT APYra BJIacTH, MOAYMHE-
HUE BJIACTU CyAeOHOU M aJIMUHUCTPATUBHOM BJIACTU 3aKOHOMA-
TEJIbHOW WJIM B KOHEYHOM CYeTe MPU3HaBaTh CYIeOHYIO BIaCTh
BCErO JIMIIIb YacThI0 UCTIONHUTEIbHOU BiacTu. Borpeku stomy
NIPUHIINI pa3Je/ieHrs] BlacTell B OTHOIIEHUM Cy[eOHOI BiIacTu
Bcera OyJeT O3Ha4aTh HEBO3MOKHOCTh BMEIIATENbCTBA JIPYTUX
BJIacTEN B cpepy MPaBOCYAUs KaKk MPsIMO B BUJIE PEUICHUS WU
nepecMoTpa CyleOHbIX Jel, TaK ¥ KOCBEHHO, C MOMOIIBIO CITy-
*eOHOoro naBiieHus Ha cyneil. Hacrosiee 3HayeHue mpuHIMNa
pasjesieHusl BJacTeil COCTOUT UMEHHO B TOM, UYTO «IIpU3HABae-
MbI€ Pa3HBIMU BJIACTH JIOJIKHBI UMETh OPraHbl HE TOJILKO Pa3HbIe,
HO U HE3aBUCUMBbIE JIPYT OT pyra, B 3HAUEHUU HEBO3MOXKHOCTHU
IIPOU3BOJILHOTO YCTPAHEHUS OIHOM BJIACTBIO MPEICTABUTEIIS OP-
raHa Jpyrout Bjiactu. iMeHHO B 3TOM, B 9TOM B3aMMHOW HeCMe-
HSIEMOCTH JICXKUT IEUCTBEHHBIN U CTIACUTESTbHBIA MPUHIIAT 175,
«Paznunuasics BO B3MIs1aX HA CYITHOCTb, BCE CXOISATCS B MPAKTH-
YEeCKHX MOCIEACTBUSX: HE3aBUCUMOCTb CYJeOHOM BJIACTH OT aji-
MUHUCTPATUBHON — BOT IOCTYJAT, €AUHOITIACHO C(pOpMYIUpO-

175 Esmeln. KoncrurynmonHoe npaso (riep. Ha pyc. 513.), 1898, 242-243.



BaHHBIN HayKom» 76,

Ob0cobeHne 1 CaMOCTOSTENTHHOCTh CYJeOHOUM BJIACTU BCe-
I71a TIPU3HABAIMCH OCHOBHBIM M HEOOXOAMMBIM YCIIOBUEM TIpa-
BUJIHOTO OCYIIIECTBJIEHUsI MpaBocyausl. «Maes He3aBUCUMOCTU
Cyded OT BJIaCTH KPACHOI HUTHIO MPOXOAUT Yepe3 BCIO UCTO-
PHIO KYJIBTYPbI, HAUMHASI OT TOW KJISITBBI, KOTOPYIO JABAJIN CYbU
B JlpeBnem Erumnre, — He MOBMHOBAThCS HE3aKOHHBIM TPHUKa-
3aM 1aps, 10 U3BECTHOTO OTBeTa (hPaHITy3CKUX CyJed KOpPOJIo:
«Cup, cy MOCTaHOBJISIET PUTOBOPBI, HO HE OKA3bIBACT YCIIyI»,
JI0 CTaBLIEW HEJABHO 3HAMEHUTOW ropou (ppasbl: « AHIVIMMCKO-
IO Cy/Ibl0 HE TPOCAT HU O YeM»» 177,

B 3anagnoit EBporie o6ocoOnenne cyneOHbIX YUpekIeHUH
B CaMOCTOSITEJIbHYIO TPYIIIY OPraHOB T'OCY/IApCTBEHHOW BJIACTH
Ha4ajaoch OueHb JaBHO. COBpeMeHHbIe HApOAbl YHACIIEHAOBAIIH
OT PUMJISIH Pa3BHUTYIO CUCTEMY YAaCTHOTO TpaBa M BMECTE C TEM
MIpUHECI ¢ cOOO0M COOCTBEHHOE OOBIYHOE MPABO U COOCTBEH-
HbIE CY/Ibl, KaK HapOJIHbIe, TaK U (eoabHbie. Bee 3T 3memen-
THI TIPABOTIOPSIIKA HE ObLIM CO3JaHUEM TOCYIapCTBEHHOW BIa-
CTH W TI0 TIPUYMHE ee cadOCTH TMepBOHAYAIbHO He TOIBepra-
JIMCh BJMSIHUIO ee opraHoB. [1o Mepe pa3BUTHS rOCyJapCcTBEH-
HOCTH ITPaBOCYIMe HavasIo MpUoOpeTaTh Xapaktep (PyHKIMHU ro-
CYAApCTBEHHOM BJIACTH; HO CyJeOHblE MHCTUTYTHI, YACTUIHO B
CHUJTy YCTOSIBIIUXCSI TPAAMIMIA, YACTUIHO OJIarofapsi CO3HaTENb-

176 Dehesdin, XX VIL.

77 Muxarinoscruii, 102. Taky!o :xe IpUCATY IPUHOCUIIU aHITIMICKUE CYAbH COIJIAC-
Ho craryty Dayapaa Il (Piola — Caselli, 123—-124).



HOM OCTOPOKHOCTH IOCYIapCTBEHHOW BJIACTH, COXPAHUJIM OTHO-
CHTEJIbHYIO0 He3aBUCIMOCTb.

Camu TIpe/ICTaBUTEIM BEPXOBHOW BJIACTH TMOHUMAJIM, 4YTO
HE3aBHCUMOCTb HeOXoiuMa cyay [Uisi oOecrieueHHs MpaBoIio-
psI/IKa, BHYIIEHUS IpakJaHaM YBaKEHUsI K 3aKOHY U TIPUHSIB-
el ero BJIACTH, BOCIIMTaHWS B HUX YyBCTBa mpapa. [losatomy
HEKOTOpbIe HanboJjiee MPOHUIIATE/TbHbIE MOHAPXH JIOOPOBOJIBHO
OTKa3bIBAJIMCh OT BMEIIATEIbCTBA B MPABOCYAME U 3arpelnaiu
CTOpOHAM OOpaIlIaThCs K HAM ¢ kajnodamu Ha cyapl 8. OmHako
HE3aBHCUMOCTD HEe MOIJIa OBITh HU TTOJTHOM, HU JIOCTAaTOYHO 00ecC-
TICUCHHOM, MTOCKOJIbKY TP COCPEIOTOYEHUM BCEH BJIACTH B PY-
Kax MOHapxa OHa 3aBHCeJa TOJIbKO OT ero 1o0poi Bou 7. JIuib
BBeJ/IEHNE KOHCTUTYIIMOHHOTO CTPOsI CO3JaeT MPOYHbINA (pyHIa-
MEHT JIJIs1 TOCTPOEHUST He3aBUCHMBIX CYIOB '8,

178 TTopoii 310 Aenanock B oueHs pe3koit popme. Harpumep, @punpux Busbresnsm I,
koposb [Ipycenu, rpo3uncs B 1739 r., 4To IpUKaKeT MOBECUTD JIOOOT0 aJBOKATa, KO-
TOPBII 0OPATUTCS K HEMY C 5KaJlo00¥ Ha ITPUTOBOP CYIIa, & PSIIOM C HUM IPUKaXeT MO-
BecuThb codaky (Prischl. Advocatur und Anwaltschaft, 1888, 440, 441). ITetp I Takxe
3aIpPeTHIT TIOZ CTPAXOM CMEpPTH oOpaInarhest K cede 1Mo moBoxy pereHmid CeHara.

179 Ppunpux II TIpycckuil MHOTO pa3 3asBJISLT, 4TO He OyeT BMEIIMBAThCS B IPaBO-
Cyaue, MOCKOJIbKY «BCE HY)KHO pelliaTh B COOTBETCTBHU C ACHCTBYIOIIMMH 3aKOHAMH,
KOTOPBIMH OH TaKKe PYKOBOJCTBYETCS B CBOMX JIMUHBIX J€/IaxX», HO, C APYTOM CTOPO-
HBI, OH CUMTAJI, YTO €ro MpaBO U3rHAHHS CO CIYXOBl M HAKa3aHUs Cylel OecCriopHo,
U ISFICTBUTEIBHO STUM TpaBoM Mosb3oBajics. Hanpumep, B 1779 r. oH npukasan 3a-
KJIIOUUTh B TIOPbMY HECKOJIBKUX CyAEH 3a HeNpaBUJIBHOE, 10 er0 MHEHUIO, pellieHue
110 OIpeJie/IEeHHOMY IpaxkaaHckoMy aeny (Schiffer, 1-4). TTogpoGHO OMUCHIBAET 1 aHA-
msupyet 310 faeno Stammler (Deutsches Rechtsleben in alter und neuer Zeit, 1927,
413 f1.).

180 Xors, Harpumep, B Pocciy pUHINIT HE3aBUCUMOCTH CyNIeOHOH BJIACTH M OBLT



VI

Hecmensemocmo cyoeir '3

[. OOBIYHO HECMEHSIEMOCTh Cylel TOHUMAeTCsl TakK, 4YTo Cy-
IIbsl HE MOKET OBITh OTCTPAHEH OT JIOJUKHOCTH B CHITY UbETrO-JIU-
00 pacrnopspkeHHs, a COXpaHsIeT MPaBO 3aHUMATh 3TO MECTO JI0
JIMIIIEHUS €0 IO TPUroBopy cyaa. OmaHako AJist ooecreyeHus ra-
PaHTHI HE3aBUCUMOCTH CYJIel HEOOXOIUMO TIPEIOTBPATUTh BCe
BO3MOXHBIE CIIOCOOBI 00X0]a TIOHMMAEMOT'0 B IMUPOKOM CMBIC-
Jie TIPUHITUIIA HeCMEeHsIeMOCTH. Takoi 00Xo/ MPaKTHYECKU BO3-
MOJEH, BO-TIEpBBIX, B BUIEe MMEPEBOAA CyAbU Ha JPYTylo, Jaxe
PaBHOIIEHHYIO JIOJKHOCTh, HO B IPYT'YI0O MECTHOCTb, UTO MHOT/IA
MOXET OBITh CBSI3aHO C HEYTOOCTBaMU, TIOYAC BHIHYK/IAIOIIIMMU
CY/IbIO TIOIATh B OTCTaBKY.

HPOBO3IJIAIIIEH U I10CIIEJOBATEIBHO POBOAMIICS CyAeOHbIMU ycTaBamu 1864 T., HO Ha
HPaKTUKE, OJHAKO, ObLIY CIIyYau ero HapyIeHus, YTO sIBJISIOCh €CTECTBEHHbBIM Cle/I-
CTBHEM MOHapXxH4eckoro crposi Poccuu.

81 pirard. Inamovibilité de la magistrature, 1879; Desjardins. Etudes sur
I'inamovibilité de la magistrature, 1880; Martin — Sarzeaud. Recherches historiques
sur I'inamovibilité de la magistrature, 1881; Pelletan. La magistrature (6e3 yka3zaHus
rojia M3iaHus, 1o noBoay npoekra Berenger’a ot 1872 r.); Carisch. De I'inamovibilité
de la magistrature, 1909; Manfredini, 441 s.; 3asadckuii. HecMeHs1eMOCTb CyAbH U €10
He3aBUCUMOCTb, 1904 (u B Tpynax Kazauck. 1opun. odmectsa, 1903); ITycmopocaues.
50 ner HecmeHsiemocTH cyner B Poceuu, 1915.



Bropoii crioco6 Takoro orcrpaHeHusi (popmMaibHO HECMEHsIe-
MOTO Cy/IbH 3aKJTI0YAETCS B COKPAIEHUH 3aHUMAeMOM UM JI0JIK-
HOCTH, BBIBOJIOM CYIbU 32 INTAaT, a 3aTeM, IpU 0Opa30BaHUU B
cllyyae HeOOXOAMMCTH 3TOU AOJIKHOCTH BHOBb, 3aMEIICHUU ee
y&e Ipyrum JuioM. [TocKONIbKY COKpallieHue JA0KHOCTH UHO-
1712 HEOOXO/IMMO B TOCYAAPCTBEHHBIX MHTEpEcax, Hapumep, KO-
I71a OKa3bIBAETCS, UTO KOJIMUECTBO CYJIeH B OMpeeSIeHHOM OKpY-
re CJIMIIKOM BEJIMKO, U MOCKOJIbKY 3aKOHOJATeNIbHAsI BJIaCTh He
MOXET OTKa3aThCsl OT MTPaBa COKPAITIEHUsI JIUIITHUX TOTKHOCTEH,
TO TSl 0OECTIeueHrs] HECMEHSIEMOCT! CyAel JOCTaTOYHO yCTa-
HOBUTb, YTO OTCTPAHEHHBIN B pe3y/IbTaTe COKpAIeHUs 3aHUMa-
€MOH UM JIOJDKHOCTHU CY/Ibsl JOJIKEH Ha3HAUaThCsl HA PABHOLICH-
HYIO JIOJDKHOCTh, @ BO BpPeMsl HaXOX/IEHWs BHE IITarta 3a HUM
TIOJTHOCTBIO COX PAaHSIETCS KaJTOBaHbE 10 MOMEHTA HOBOTO Ha3HA-
YeHUsI Ha TaKylo ke JOJDKHOCTb. VITak, PUHIMIT HECMEHSIeMO-
CTU JIOJKEeH OBbITh C(hOPMYJIMPOBAH CIEAYIONMM 00pa3oM, K-
pe: Cyibsi HE MOXET ObITh BOIPEKU CBOEW BoJie M Oe3 MpUro-
BOpa CyJa HA OTCTpaHeH OT JOJDKHOCTH, HU TiepeBeieH Ha JIpy-
T'YIO JOJDKHOCTh, HY BBIBEJICH 32 INTAT 0e3 Ha3HAUeHH S Cofieprka-
HUA'%2, B TakoM MIMPOKOM 3HAYEHUH «HECMEHSEMOCTh» PaBHO-
3HAYHA «HETPUKOCHOBEHHOCTH».

W3 omnpeneneHrsi HECMEHSIEMOCTH CIIE/TyeT, YTO OHa HUIYTh
He 03Ha4YaeT 0e30TBETCTBEHHOCTH CYJIeH, a BCETO JIMIIb YCTPaHSI-
€T HeONpe/IeIeHHOCTh U3 CYJIEMCKOW Kapbepbl, pa3pbiBasi CBSI3b
MEXAy Ccyabedl M Tem, KTO ero HazHaumia. Cyapsi CTAaHOBHUTCS

182 Carich, 3; Fuzier — Hermain, 295.



HECMEHSEMBIM, OTHAKO HE OCBOOOKJAETCS OT OTBETCTBEHHOCTH,
OH OTBEYAeT TOJIBKO B CyIeOHOM, HO HE B aJMUHUCTPATUBHOM
nopsijike. IMEHHO 3TOT MOMEHT «CyJa» OTJIMYaeT JOKHOCTD
HECMEHSIeMOro CyJpu OT cMeHsiemoro. Kakoit sto Oyner cym —
YTOJIOBHBIN WJTM TUCITUTUIMHAPHBINA — HEBAKHO, MMEET 3HAUEeHHUe
JIMIIb TO, 9TOOBI 3TO OBUT CYA B Y3KOM 3HAUYEHUH 3TOTO CIIOBA, T.€.
OTBEYAIOIIVI TPEOOBAHUSIM Pa3yMHOTO CYIOYCTPOKMCTBA U CYJIO-
pou3BojICTBa !,

[TpakTrUeckoe 3HaYeHHE HECMEHsEeMOCTH O0e3MepHO BaXKHO.
«OHa BBIBOAUT Cy/bI0 3a cpepy BIAUSHUS HAJEJIECHHBIX BIACThIO
JIILI, IaeT eMy BO3MOXHOCTb IIPOTUBOCTOSIThH IMPOChOAM M yIpo-
3aM, OT KOro Obl OHM HU UCXO/IUJIN, KapaTh BAHOBHBIX HE3aBUCH-
MO OT UX TOJIOKEHUS U TIPUCTYIIUBATHCS TOJBKO K TOJIOCY COO-
CTBEHHOU coBecTu»!84. «HecmeHnsieMocTh HeoOXomuma camomy
CyIb€ KaK 3allliTa, CTOPOHAM — KaK rapaHThsi, HEOOXOMMa OHa
¥ 111 IOCTOMHOTO MpaBJieHus], 111 CBATOCTH paBa» '%. be3 Hee,
Kak Belpaswics Jules Favre, cynpsi — He cybsi, a areHT MUHU-
crepcTBa'®,

Hawubornee sipko 1 06pa3HO MoKa3ay 3HAYCHHE HECMEHEeMO-
ctu Royer-Collard: «Koraa Biacts, Ha3Hauyas Cyablo, Mpejjara-
€T rpaXkJaHUHY COOTBETCTBYIOIILYIO IOJIKHOCTb, TO TOBOPHT EMY:
«Opran npaBa, Oyap OecrnpricTpacTeH, Kak mpaBo. Bokpyr Te-

183 3asaockuii, 5, 7-8.

184 Garsonnet. Traité de procédure civ. et commerciale, 1912, I, 210.
185 Simon I. La liberté politique, 1881, 185.

186 Favre, 101.



0s1 OyIyT KMIIETh Pa3HOrO pofia CTPACTH, HO MYCTh OHU HUKOT/IA
HE MOTpeBoXaT TBoel mymm. Ecim B pe3ynbrare cCOOCTBEHHON
omuoOKK JMOO Oarogapsi BAMSHUIO JIWII, KOTOPOTO s camMa He
cMoruia u30exarb, st Oyly u3/1aBaTh HECTIPABEJIMBbIE TTPUKA3bI,
TO HE CJIyIIal UX, He MOAJABANC UCKYIISHUSIM, COMTPOTUBIISN-
cs1 mouM yrposam. Uns B cyn, ocBoboau cepalie OT CTPaxoB U
Hagexka. byas HEBO3MYyTUM, Kak 3aKOH». |’ pak[laHUH OTBEYAET:
«$1 Bcero Jmiib YesoBeK, a TO, Yero Thl Tpedyelllb, CBEpXYeso-
Beveckoe. Thl CIIMIITKOM CHITBHA, 5 clIKoM ciiad. S yerymumo B
9TOI HepaBHOU O60prOe. Thl cama He 3axouelh MPU3HATH MOTH-
BOB COIIPOTUBJICHUSI, HA KOTOPbIE MHE cefvac yKa3bIBaelllb, U Thbl
HaKaskelllb MEeHsI 32 Moe Herocnyianue. 1 He Mory ObITh Beera
BbIIIIE ce0OsI CAMOTr0, €CJIU ThI He 3alTUTUIIIb MEHS OT MEHS CAMOTO
1 OT cebs1. M3neun MeHs oT Moeid ciaboCcTi, OCBOOOAM MEHSI OT
crpaxoB U Hajex. [looGemait MHe, 4To Oyay CMellleH ¢ Cyei-
CKOT0 Kpecna JIuIllb TOrja, Korjaa OyIeT JA0Ka3aHo, YTo Mpeaa
CBOM J0JT>». BriacTp koneOnercs: B mpupoje BIACTH KOPEHUTCS C
TPY/IOM OTKa3bIBaThCs OT caMoBiiacTus. HakoHelr, yoemuBImch
OITBITHBIM TyTEM B YJOOCTBE 3TOTO AJIsI caMou ceOs, BIACTh ro-
BOPHT CyJibe: «By/ib HeCMEeHsIeM»» .

«TaxoBbl, — aenaet BoiBOJ Royer-Collard, — npoucxoxaenve
¥ MOTHBBI, UICTOPUSI U TEOPUSI IPUHIIUATIA HECMEHSIEMOCTH, TIPHH-
11ra abCOIIOTHOTO, KOTOPOMY HeJlb351 U3MEHUTh, HE YHUUTOXKUB
€ro, KOTOPBIM MOJHOCTBIO TUOHET NMPY MUHUMAJILHOM OrpaHM-
YEHHUH, K KOTOPOMY CTPEMHMTCS JII0O0e CBOOOIHOE OOIIeCTBO, —
B KOHEYHOM CYeTe MPUHIIMIA, KOTOPOMY BCErJa yrpoxaer 3a-



POXJAIONIASCSA TUPAHUSL U KOTOPBIM BCEIIa YHUUTOXKAET MOJIHO-
BJIACTHASI TUPAHUsI» 187,

CrienoBatesibHO, HECMEHSIEMOCTh, COOCTBEHHO TOBOpSI, O3Ha-
YaeT JIMIIb TO, YTO CyAbsl HE MOXKET ObITh OTCTPAHEH OT JOJIXK-
HOCTH TI0 MPUXOTH HAYAIbCTBA. DTO €AUHCTBEHHO HEOOXOIUMO
111 oOecniedeHus1 OECTIPUCTPACTHOCTH CYIbH.

II. TIpuHIIMN HECMEHSIEMOCTH BIIEpBbie ObLT MPOBO3MJIAIEH
u BoruiomieH Bo Ppannum 61arogaps AByM CIOCOOCTBYIOIIMM
€ro yCTaHOBJIEHUIO OOCTOSATENILCTBAM. Bo-TiepBbIX, (hpaHITy3CcKIe
KOPOJIH, KeJlast co3/1aTh ce0e M3 YMCia I0pPUCTOB M YMHOBHUKOB
KPETKyIo oropy B 6oproe ¢ heoganamu, HAAEISIA UX Pa3HBIMU
NPUBWIETUSIMH, B TOM YKCJI€ HECMEHAEMOCTbIO. Yxke Puummn
[IpekpacHspiii B 1302 r. npu3Hai Ha3HAYEHUS Cy/lel TOKU3HEH-
HBIMU; €T0 MPEEMHUKM 3TO NOATBEP:KAaIM, U JlionoBuk XI pe-
i B 1467 1., 4TO CyAby MOTYT JIMIIATHCS JOJKHOCTEU TOJIBKO
32 MPECTYIUIEHUS], YCTAHOBJIEHHBIE TIPUTOBOPOM COOTBETCTBYIO-
IIEro CyJa Io MpaBujiaM cyaeOHOro pasouparenbcTBa. OmHaKO
Ha TPaKTHKe ObUIM CIyYaW OTCTYIUICHHs OT NMPHHIMIA HECMe-
HSIEMOCTU CyJed. YCUJIEHUE TOro MPUHIMIA SBUJIOCH PE3yJib-
TaTOM BTOPOTO OOCTOSITEIbCTBA — PA3BUTHSI CUCTEMBI IMPOAAXKU
nomkHocTed. [IoTpeGHOCTD B ieHbrax 1Jisi BOGHHBIX HAUMHAHUIA
npuBena (PpaHIly3CKMX KOpoJied K Mpojake rocyJapCTBEHHBIX
JOJDKHOCTEH, TPHOOPETIIINX B pe3yJIbTaTe STOr0 XapaKTep 4acT-
HOUM COOCTBEHHOCTH, HE TMOjJIeKalleld OTUYKASHUIO MTPABUTENb-

187 Hut. y Picot'a (La réforme judiciaire en France, 1881, p. 70-72), y Coumoul’'a

(p- 319-320) u apyrux aBropoB. Aty peusb npousHec Royer-Collard B 1815 1.



crBoM. OKOHUYATEIbHO HECMEHSEMOCTb yCTaHOBMWIIach B 1604 r.,
KOTJIa CYJICUCKUE NOJKHOCTH ObLITM TIPU3HAHBI HACJICICTBEHHbI-
mu. [Tozanenmme koponu (Jliogouk XIV u Jlonosuk XV) noa-
TBEPXKJAJIM MIPUHIUMIT HecMeHsiemocTu. Bo Bpemsi Benukon pe-
BOJTIOLIMY CHICTEMA ITPOJasKH OblLIa IMKBUIMPOBAaHA, BMECTE C TEM
BBE/ICHA CUCTEMA 3aHATUS CYIEUCKHUX AOJKHOCTEN IO PEe3YJib-
Tatam BHIOOPOB HacesieHneM. OJTHAKO BCKOpe CUCTeEMa BHIOOPOB
Obl1a 3aMeHeHa Ha3HayeHusimMu, 1 Koncrurynus VIII ., ocyie-
CTBUB 3Ty pedOopMy, OAHOBPEMEHHO MPOBO3MIACKIIA MTPUHLIUIT
HECMEHSIEMOCTH CYHEH.

Bonee no3aHue (paHily3ckue KOHCTUTYIIMM MOATBEP:KIAIN
STOT MPUHIIUI, YTO, OJHAKO, HE TTPETSATCTBOBAJIO TPABUTEIbCTBY
€ro Hapymiartb. JIeficTBUTEIbHO, MOCIE KaKAOTO YIAYHOIO MOJIU-
TUYECKOIrO MEepeBOPOTA CTOAIIAS Y BIACTU MAPTUSI HEMEJICHHO
HauyMHaJIa «OUMIIEHHE CYIENCKOrO MepCOHAJIA», YCTPaHsis CyIen
C UHBIMM TTOJINTUYECKMMM B3IJIsIAAMU M 3aMEH SISl UX CBOUMMU CTO-
poHHUKaMu. X0Ts B IeicTBY011YyI0 HhiHEe KoHcTtuTynuio 1875 1.
MIPUHIMIT HECMEHSIEMOCTH HE BKJIIOUYEH, HO OH CUMTAETCS MMe-
fomuM cuity. Korga B 1883 1. mpaBUTENBCTBO XOTEJIO TPOBECTH
«OYMIIIEHUE CYJIECKOTO MEPCOHaA OT YJIEHOB, TPEICTABUBIIIUX
HaMMEHBIIIE TapaHTHHM C TOYKHM 3PEHUs KaK CIIOCOOHOCTEH 1
TPYIOTIOOUS, TAK U MPUBSI3aHHOCTHU K PECyOIMKAHCKUM UHCTH-
TyTam», TO sl 9TOro ObUT U3/IaH CTIeIUAIbHBIN 3aKOH, PHUOCTa-
HOBMBIIIMI HECMEHSIEMOCTb Ha TPU Mecsilia. YTIOMSIHYThIA 3aKOH
BMECTE C TEM PEIIII, YTO OCBOOOKIEHHbIE CY/IbH JIOJKHBI TIOMY-
9aTh MEHCHIO, COOTBETCTBYIONIYIO BO3PACTY M CTAXKy CITyKOBI, a



TaK>kKe TOATBEPIUII MPUHITUI HeCMeHsieMocTH Ha Oynyiee. Co-
IJIACHO JICMCTBYIOILIEMY B HACTOSIIIIEE BPEMS 3aKOHOIATEbCTBY
YJICHBI OOIIUX CY/IOB MOTYT OBITh JIMIIIEHBI JIOJDKHOCTH TOJIBKO B
CIeAyIoUX cyvasx: 1) 1o JOCTUKEHUU MpeAebHOro Bo3pacra
(75 net nyist YIEHOB KacCcallMOHHOTO cynia v 70 — 151 OCTaJIbHbIX );
2) npy TUKBUAALNAUA JOJDKHOCTH; 3) 32 MPECTYIUIEHUS WU TTPO-
CTYINKHU Ha OCHOBAaHUU MPUTOBOPA YTOJIOBHOTO WJIA COOTBETCTBY-
IOILIETO AUCHUILIMHAPHOTO cy/ia U 4) B Cllydae TSKeJION U HeusJie-
YUMOK OOJIe3HHM, MPETATCTBYIOIIEH UCTIOHEHUIO 00sI3aHHOCTE
CyIbU, HA OCHOBAHUMH TTOCTAHOBJICHUsI OOIIIEro cOOpaHus Kacca-
MoHHOTO cyza'®s, TlepeBox Ha IPYryro JOKHOCTh BO3MOXKEH
TOJILKO B MHTEpecax CIyxkObl 6e3 m3MeHeHus] (PYHKIIMH, paHTa
Y CofiepKaHusI ¥ TI0 PEIIEHUIO CTIeIMaIbHONM KOMUCCHUU B COCTa-
B€ HIECTH YWICHOB KACCALIMOHHOTO CyJa MO MPEICEAATENbCTBOM
npejice/iaTeis TOro cyjaa. Jta ke komuccus % peraer Borpoc
00 0CBOOOKIEHUY CYIbU B CIIy4ae TSKEION U HeU3JIeIMMOu 00-
ne3nu. HeoOxomumo Takke OTMETHTD, YTO COIJIAaCHO 3aKOHY OT
17 nosi6ps 1918 r. cymps, mpocyxusiimi He MeHee 10 et, Mo-
KET MPOCUTH B CJTyyae HEBO3MOKHOCTHU UCTIOJTHEHHUS 00sI3aHHO-
crelt 1o 60JIE3HU O TIEpPeBOJIE €ro B TaK Ha3bIBAEMOE COCTOSIHUE
JUCTIO3UIIMM Ha ONPeIeIeHHbI NIEPUOJT BpeMEHH, 110 UCTEYeHUN
KOTOPOTO OH MOXET IIPOCUTH MIOBTOPHOTO TIPUHSATHUS HA CITYkKOY

188 Carisch, 18-19, 35; Coumoul, 313 s.; Glasson et Tissier. Traité de 'organisation
judiciaire, de compétence et de procédure civile, 1925, 1, 124 s.

189 ATy KOMHCCUIO co31a1 3akoH oT 12 mona 1918 r. Panbiue Bonpoc o nuieHun

JOJDKHOCTEH cynell pemmasio odiee codpanue KaccalimoHHoro cyzaa (3akoH ot 30 aB-
rycra 1883 r., cr. 15, 16); Glasson et Tissier, 125.



U B CIy4yae OTKa3za 0OKaJIoBaTh pellieHre MUHKMCTPA B Kaccary-
OHHOM CYJIE.

B I'epMaHuy PUHITUTT HECMEHSIEMOCTH CYJIel ObLT BOTUIOIIECH
3HAYUTENIBHO MO3Xke, Muilb B XIX CTOJIeTHH, XOTS OH HEOTHO-
KPaTHO MPU3HABAICS KaK MUMIEPCKUM, TaK U MAPTUKYJISPHBIM
3akoHonareabcTBOM. JIumis B Hagane XIX B. 0)kHOHEMEIIKHE TO-
Cy/IapCTBa MO/ BO3/AEUCTBUEM MTPOHUKABIIMX U3 PpaHIMK uaen
AHIJIMIICKOM I0CTUIIMU YCTAHOBWIJIM HECMEHSIEMOCTD cyziel. B ce-
peauHe Beka 1o ux cienam nonutu I[Ipyccus 1 omfHOBpeMEHHO
ABCTpHs, B KOTOPOH, OIHAKO, OKOHYATEIbHO HE3aBUCUMOCTD U
HECMEHSIEMOCTb (Cy/ieit) ObLTH MPpU3HaHBI Jiuib B KoHcTUTY MK
1867 r.1°0

CoriacHO AEWCTBYIOLIEMY HEMELIKOMY 3aKOHY O CY/I0yCTPOi-
crBe'! Cyapu Ha3HAYaAKOTCS TOXWU3HEHHO (§ 6) U MOTyT OBITH
JIMIIEHBbI JOJKHOCTU, BPEMEHHO OTCTPAHEHBI U MEepPEeBEICHbl Ha
Jpyrue JOMKHOCTH TOJBbKO MO MPUTOBOPY Cyda B cClyyasix,
MIPEYCMOTPEHHBIX B 3aKOHE, M C COOMIOJICHNEM YCTAHOBJICHHO-
ro IpoLeccyalbHOro nopsjaka (§ 8). B ciiydae nsmeHenus: op-
raHU3alluu CyI0B WU CyIeOHBIX OKPYrOB MUHHCTEPCTBO COOT-
BETCTBYIOIIIEN CTPAHbI UMEET MIPABO MEPEBECTH CY/IbIO Ha APYTYIO
JOJKHOCTb WJIM OTIIPaBUTh B OTCTABKY C COXPAHEHUEM IOJIHO-
ro conepxanus (§ 8). OHAKO MOMUMO 3TUX TOJIOKEHHUN B OT-
JIeJIbHBIX CTpaHax Mmnepuu CcyliecTByOT JUCIIMILUIMHAPHBIE 3a-

190 Aubin, 6 f.

191 Gerichtsverfassunggesetz fiir das deutsche Reich, neu bekanntgemacht

22.111.1924.



KOHBI, JOIYCKAIOIIKe OTCTPAaHEHHWE CyJe OT JOKHOCTU B TO-
ps/IKe AUCHUTUIMHAPHOTO MPOU3BOACTBA. VICK/IIOUMTENTHHO HE3a-
BUCHMYIO MO3UIIMIO 3aHUMaeT B ['epmanuu mniepckuii ey, use-
Hbl KOTOPOTO MOAJIEKAT TOJABKO YTrOJOBHOM OTBETCTBEHHOCTH —
3a ciyXeOHble MPECTYIJIeHUsI, MPEeIyCMOTPEHHBIE YTOJIOBHBIM
KOJIEKCOM; HO HaJl HUMU He CyIIeCTBYeT KaKON-JTMOO0 AUCITTLIIH-
HApHOM BJIACTH.

Jlaxe B TOM ci1yyae, Korjaa YroJoBHBIN CyJl OCYIUT uieHa m-
MIEPCKOro Cy/a K MO30psAIIeMYy HaKa3aHUIO OO0 Jake K 3aKJI0-
YEHUIO Ha CPOK CBBIIIIE OJJHOTO T0/1a, BUHOBHBIN MOXKET OBITh JIH-
IIeH JOJKHOCTYM He MHAye KaK Ha OCHOBAHUM IOCTAHOBJICHMS
o6mero coopanus Cyna (§ 126). Yxon Ha noko#t cyapu Vimrmep-
CKOT0 cy/ia o pu4nHe (PU3UYECcKOi MO0 MyIIeBHON OOJe3HH,
JieJ1aloNiei HeBO3ZMOKHBIM Ha JITUTENIbHBIN CPOK UCTIOTHEHUE UM
CITy’KeOHBIX 00513aHHOCTEH, OCYIIECTBIISETCS JTMOO T10 €ro MPOCh-
Oe, 1u60 1o npeaoxeHuo npeacenarensa Cyaa He MHaUYe Kak ¢
YCTaHOBJIEHHEM TEHCHH, COOTBETCTBYIOIIEN BpEMEHH CITyKObl, B
KOTOpOE 3aCUUTHIBACTCST padoTa MO CIEIUATBHOCTH U TPeroa-
BaHUE Ha I0pUINIECcKOM (pakysbTeTe yHuBepcuteta (§ 128) 192,

B ABcrpuu nosioxkeHue cyJeu B 11eJIoM Takoe ke, Kak B ['ep-
MaHuH. W 31ech Cybs MOXET ObITh OTCTPaHEH OT JIOJKHOCTH
WIY TIEpEBE/ICH Ha IPYTYIO JOJDKHOCTh JIMOO Ha TIOKOW TOJIBKO B
CHJTY Cy/IeOHOTO MTOCTAHOBJICHUS B CITy4asix U B MOPSIKE, TIPEIy-
CMOTPEHHBIX 3aKOHOM. VICKJIIoueHue COCTaByIsieT Cllydyad u3Me-

192 311 nonoxenus nonreepxgaiorcsa Koncrutynueit 1919 r. (Reichsverfassung v.
11.VIIL. 1919, art. 104).



HEHMs1 OpraHu3alvu cyjaoB. Takxke BO3MOXKHbBI OTCTPaHEHHUE OT
JOJKHOCTH, TIEPEBOJL, HA IPYrO€ MECTO WX Ha MEHCHUIO B MOPSIJI-
K€ JAMCIUIUIMHAPHOTO TTPOU3BOJICTBA, a TaKXke MO MPUUUHE Ts-
KEJIOW ¥ HEN3JIeYnuMOid 60Jie3HH %3,

B Urtanuu cyapy Nony4anT HENPUKOCHOBEHHOCTB IOCIIE TPEX
JIeT WCITIONTHEeHUsI CTy’KeOHbIX oOsi3aHHOCTed. B ciyuae cokpa-
IIeHUsI IITaTa Cy[a B paclopsbKeHre MUHUCTPA I0CTULIAU JTONTK-
HBI TIepe/iaBaThCsl camble MoJiofible cynpu. [ToMuMo coOcTBeH-
HOU BOJIM Ha TIOKOW MOTYT OBITh TIepeBeICHbI CyIbu: 1) B cydae
HEBO3MOKHOCTHY UCTIOJTHEHHSI MU CBOMX OOSI3aHHOCTEH HaJijie-
KaruM oO0pa3oM B pesynbTare OONIe3HU WM KaKOH-TMO0 MHOM
NPUYMHBL, 2) B Clly4yae, eclid Cy[bsi Obl1 TOBTOPHO MPU3HAH
JUCUMIUTMHAPHBIM CYAOM HE 3aC/TyKUBAOLIUM MOBbIIeHus. Ha
JPYTYIO JIOJUKHOCTD CY[Ibsl JIOJKEH OBITh TepeBejieH, eClii BO3-
HUKaeT OJIM3KOe POJICTBO WJIM CBOWICTBO MEXJYy HUM W JAPYTUM
YJIEHOM TOM k€ CYAEUCKOW KOJUIETUY WY ITIOCTOSTHHO MPAKTUKY-
IOIIMM B 3TOM CYJI€ aIBOKATOM WJIH IIPOKYPOPOM, U 3) €CIIU Cy-
IIbsI TIO KaKOU-TMOO MPUYMHE, JIaXKe HE3aBUCUMO OT €ro BUHBI,
HE B COCTOSIHUM OCYIIECTBJIATh HA 3aHUMAEMOM UM JIOJKHOCTH
MPaBOCY/IME TaK, KaK 3TOro TpedyeT aBTOPUTET cyda 4.

B AHMM HecMeHsIieMOCTh Cy/ield BO3HHMKJIA TO03Xke, YeM Ha
KOHTUHEHTe, HO yKpenuiach Oojee mpouHo. Busbrensmom 111

193 Klein — Engel. Der Zivilprozess Oesterreichs, 1927, 58 f.; Sperl. Lehrbuch der
biirgerlichen Rechtspflege, 1925, 58 £.

194 Testo unico delie disposizioni suil’ordinamento degli ufici giudiziari e del
personale delia magistratura, 1924, art. 170 s.



B 1700 r. OBLIO peIeHo, YTo Cy[bsi HE MOXKET ObITh OTCTpaHEeH
OT JOJUKHOCTH, «TIOKa BefIeT ceOst Xoporo» (quamdiu se bene
gesserint, during good behawiour), U 4T0 €ro OTCTPAaHEHUE BO3-
MO>KHO TOJIBKO B pe3yJ/ibTaTe MeTUIuu o0enx nayiat. OJHaKo JaH-
HBIM 3aKOHOM HECMEHSIEeMOCTb He ObljIa ellle MOJTHOCTHIO o0ecre-
YeHa, MOCKOJIbKY CUYMTAJIOCh, YTO C MOMEHTA CMEPTU KOPOJIsl BCe
CY[IbM TEPSUIA CBOM JIOJKHOCTU M JIOJKHBI ObLTM BHOBH Ha3HA-
YaThCsl HOBBIM KOposieM. Takoe IMoJIokeHUe CYIIeCTBOBAJIO /10
1760 r., koraa 'eopr III mo BcTymieHMU Ha PECTON MOTPeOOBAI
OT MapjlaMeHTa COIJIAaCUThCSI HA Ha3HAYEHUE Cy/Iel MOKU3HEHHO.
Be3otnararebHO ObUT IPUHAT COOTBETCTBYIONIHMIA OMJLTb, OKOH-
YarebHO YCTAHOBUBIIUN HECMEHSEMOCTh CYIEW, UTO BHI3BAJIO
BceoOlliee BOCXHUITIEHUE. DTOT 3aKOH COXPAHWJI CHITY JIO CEero-
JHSIIHETO JIHS, HO OH HE pacClpOCTpaHseTCs Ha cyaen rpadCTB,
KOTOpbIE MOTYT OBITh OTCTPaHEHBI JIOPAOM- KaHIIEPOM, Yero,
OJJHAKO, HMKOT/Ia IO CUX Top He ObU1o!*°.

Tak:xe HecMeHsieMbl uieHbl PesepasibHoro cyna lIseiapun,
KOTOPBIE MOTYT OBITh OTCTPAHEHBI OT JOJKHOCTH TOJIBKO 10 MPH-
roBopy yrosioBHoro cyna ', Takxe denepanbhbie cynbu Coeu-
HeHHbIX [IITaToB AMEpUKM Mojiekar OTCTPAHEHUIO TOJNBKO B
TOM CJly4ae, eciii Tajiata ImpeAcTaBuTeseld BhIIBUHY/IA TIPOTUB
HUX OOBHMHEHHE B W3MEHE TOCYIapCTBY, B3SITOUHMYECTBE WU

195 38 and 39 Vict. ¢.77, s. 5: «All the Judges of the Hgb Court... shall hold their
ofices... during good behaviour, subject to a power of removal by Her Mojesty on an
address presented to Her Majesty by both houses of Parliament» (Gerland, 351, Anm.
2); Franqueville, 383 s.; Bentham, 68 n.

196 Takux ClTydaeB JI0 cHX 1op He Obit0. Ulrich, 74-75.



JPYroM TSIKEJNIOM mpecTyruieHuH U eciiu CeHar ux 3a 3TO ocy-
'Y,

B Poccyu puHIMIT HECMEHSIEMOCTH ObLIT BBEJICH U TIOCJIEI0-
BaTeJIbHO MPUMEHSICS cyneOHbIME ycTaBaMu 1864 1. CeHaTopbl
(wieHsl BepXOBHOIO Ccyza) OTBEYasIM TOJIBKO B MOPSJIKE YIOJIOB-
Horo npecienoBanusi. Cyapr OOIIMX CYIOB B TIOPSI/IKE JWCITH-
TUTMHAPHOTO TTPOM3BOJICTBA MMOJIBEPTAIUCH JIUIIIb B3bICKAHUSM, &
IpU TpPeX B3bICKAHMSIX B TEUEHHE OJHOTO roja NOKHBI ObLIU
npefaBaThes yrojoBHoMY cyay. Cynbsi MOT OBITh OTCTpaHEH OT
JOJIKHOCTH TOJIBKO: 1) Ha OCHOBaHMHM ITPUTOBOPA YTOJIOBHOTO CY-
na; 2) Korjga OH IMocjie Ha3HAYEeHUs He MPUCTYIII 0e3 yBaKu-
TEJIbHBIX MPUYMH K UCIIOJHEHUIO CITY:KEOHBIX 00s3aHHOCTEN B
YCTAHOBJIEHHBII 3aKOHOM CPOK (OILIEHKa MPUYUH ITPUHAJIEKATA
o01emMy coOpaHHIO Cy/ia, B KOTOPBIN OH ObUT HA3HAUeH); 3) Korjia
1O MPUYMHE TSKKOUM OOJIE3HU HE UCTIONHSIT CITY)KeOHBIX 00sI3aH-
HOCTEH B TeueHHe rojia 1 rnojaaj npockOy 00 oTcTaBKe U 4) Ha OC-
HOBaHWHU MOCTAHOBJIEHUsI OOITIEro cOOpaHusl KACCAIIMOHHBIX Jie-
naprameHToB CeHaTa B cly4ae OCYKAEHHUsI YTOJIOBHBIM CYJIOM K
KaKOMY-JIMOO HaKa3aHMIO, JJake He CBI3aHHOMY C TOTepel IpaB
CITy)KOBbl, B CITydae HaXOX IEHUs TTOJ] ApECTOM 3a JJOJITH JIMOO MpH-
3HAHU$1 HECOCTOSITENIbHBIM JIOJKHUKOM. DTH MOJIOKEHUS B TIOJ-
HOW Mepe 0OecIlieurBaii He3aBUCHUMOCTh PYCCKUX cymabei. Ho
UX TOJIOKEHUE 3HAYUTEIbHO YXYAIIUIOCh TIOC/Ie MPUHSATHS HO-
BeJutbl B 1885 1., coznasiieit Boicimii TUCIUTIIMHAPHBIN Cy U

197 I[O CUXx 1nop ObLUTO YCTBIPE CIy4dasd NPUBJICUYCHUA ITUX cy}leﬁ K yFOIIOBHOﬁ OTBET-

CTBEHHOCTH, [TPUYEM /IBa 3aKOHYMJIMCh ocyxkaeHueM. Nerinx, 27, 81; Ulrich, 40.



MIPEIOCTaBUBIIIEH eMy MPaBO OCBOOOXKIECHUS U MepeBoaa cyaen
Ha JIPYryI0 JOJKHOCTh TI0 TIPEIOKEHUI0 MUHUCTPA IOCTUIIVH,
NpUYeM HU COCTaB TOW KOMMCCHHU, HU MOPSATIOK PACCMOTPEHUS
HE rapaHTHPOBAI OECITPUCTPACTHOCTU MTPUTOBOPOB %8,

III. ITpoTrB puHIIMIIAa HECMEHSIEMOCTH BbIABUTAIOTCS PA3HBIE
OOBUHEHWUSI, OJIHAKO BCE OHU BBI3BAHBI IJIABHBIM 00OPa30M HeTlo-
HUMaHUEM Y HETIPaBWIIbHBIM TPEJICTaBIEHUEM O CYIIHOCTH 3TO-
ro npuHiuna. Tak, HarpuMep, TOBOPAT, YTO HECMEHSIEMOCTh He
B COCTOSIHUM YJIYUIIIUTh COCTaBa CY/IOB U CEJIaTh U3 TUIOXUX CY-
neit xoporux ', 3a0biBasi, 4TO OHA IOJKHA OBITH BBEJICHA HE TSI
NIPEyMHOXEHUSI JINYHBIX JIOCTOMHCTB CyJ/IeH, a UIsl 00eCTieueH s
UX HE3aBUCUMOCTH, AAIOIIEeN BOZMOXKHOCTh COX paHEeHHsI OeCTIpy-
cTpacTHOCTU. MHOTHE OTOXAECTBIISIOT HECMEHSIEMOCTh C 6€30T-
BETCTBEHHOCTBIO, IPyTHe — C OTCYTCTBUEM CITYKEOHON Kapbepbl
Y TIOBBIILIEHUM.

«Hecmensiemoctb, — roBoput, Hanpumep, Pelletan, — 310 6e3-

198 VYupexn. cyn. ycrad., cT. 243, 224, 228, 229, 295, 296. Cm. wmoii Kypc rpax-
naHckoro npouecca, 1913, 131-133. EnuHCTBEeHHBIM HEJJOCTATKOM YKa3aHHbIX I10JI0-
JKEHUI ObLIO OTCYTCTBHE yKa3aHHI, KACAIOIIUXCs CYAbObI CyIbH B CIydyae JIMKBHIA-
LU JIOJDKHOCTU. MHHHCTEPCTBO MOJIb30BAIOCh STUM MPOOEIIOM 1JIs1 00X0a [TPUHIIK-
Ma HECMEHSIEMOCTH: JIMKBUIUPOBAJIO JOKHOCTD, OCTABIIsAS CYAbIO BHE IITATa, a 3a-
TeM, BHOBb BBE/Isl 9Ty JOJKHOCTb, 3aHUMAJIO ee MHbIM JuuoM. [Ipu pacrnpocrpane-
Hru Cyne6Hoit pedopmbl 1864 1. Ha LlapctBo TTobckoe MPUHIUIT HECMEHSIEMOCTH,
3aKpeIUIeHHBI B CT. 243 Yupex., HoABeprcs Onpee/IecHHBIM OrpaHUYeHUSIM: OBLUIO
PEIIEHO, YTO CY[bU CTAHOBSITCS HECMEHSEMBIMHU I10 UCTEYEHUU TPEX JIET CIIYKOBl BO
BHOBb OPraHU30BAHHBIX cyAax (CT. 56 3akoHa ot 19 cespans 1875 r. o npumeHeHNH
CyneOHBIX ycTaBoB B LlapcTse).

199 Coumoul, 323.



OTBETCTBEHHOCTh; OE30TBETCTBEHHOCTh O3HAuaeT Oe3HaKa3aH-
HOCTh, @ Oe3HaKa3aHHOCTh BCET/a SIBJISIETCS] CTUMYJIOM KO BCe-
My IIJIOXOMY, YTO KpOeTcsl B uesioBeke». «Uro 3a 6e3ymue??, —
Bonpomiaer Ludwik Blanc — cnenats cyapio HecmensiembiM! Bu-
151, 9YTO BCE BOKPYT M3MEHSIETCSI, & OH OJIUH OCTAaeTCsl HeCMEHsI-
€MbIM, OH MOXET BOOOPa3nTh, YTO MPUHAAJICKUT K MHOU pace,
4yeM rpaxaaHe, oOpamiaionmecs K Hemy ¢ 3asiBICHUsSIMU U KOTO-
pble HUKOT/IA HE CTAaHYT ero cyabsiMu» 2!, Tak:ke HEOTHOKPATHO
BBICKQ3bIBAJIOCH MHEHHE, YTO MPUHIIUIT HECMEHSIEMOCTH He CO-
I71aCOBBIBAECTCA C TOW WM MHOU (popMOU npasieHus: Bo Ppan-
VY TOBOPSAT, YTO HECMEHSIEMOCTh IIPOTUBOPEUUT PECITyOTMKaH-
ckomy npaBiennio’”, B Coenunennbix Illtatax — 4ro oHa mpo-
TUBOPEYUT HACTOSIIEMY HapojoriacTuio 2%, B Poccun — 4To oHa
OrPaHMYMBAET MOHAPXUYECKUE TTPUHITAITBI 2,

B eficTBUTENTEHOCTH HECMEHSIEMOCTh MOKET CYIIECTBOBATh B
KaJIOM [TPAaBOBOM I'OCYAapCTBE, OCHOBAHHOM Ha MPUHIIUIIE Pa3-
JieJIeHu sl BJIaCTeH, MMOCKOJIbKY HECMEHSIEMOCTh He sIBJIsieTcst Oe3-
OTBETCTBEHHOCTHIO, & O3HAYAET JIMIIb TO, YTO CY/Ibsi, HA3HAYEH-
HBII OJIVH pa3, He MOXET OBbITh CMEIIICH 10 MTPUXOTH HAYaJILCTBA.
310 HEOOXOAUMO BCETO JIMIIIb /AJ1s1 o0ecrieueHus1 OecpucTpacT-
HOCTH CYJIbH ITPH OCYIIIECTBIIEHUH ipaBocynusi. Y Huuero 6oree.

200 Pelletan, 9.

201 Desjardins, 9.

202 . ykaszanus y Picota, 102.

203 Cwm, ykazanus y Ulrich'a, 47.

204 Cm. ykazanus y 3aBajckoro, 9-10.



«Kak To/MpKO HECMeHsIeMOCTh mepecTaeT 00ecrneunBaTh CTo-
POHBI U HAYMHAET 3allUIIATh JUYHOCTh CYy/IbH, OHA YTpaulBaeT
CMBICJT CYITIECTBOBAHMSI» 2%,

EnuHcTBeHHOE JEWCTBUTENIBHO Cephe3HOe OOBHMHEHHE Ipo-
THB HECMEHSIEMOCTH COCTOUT B TOM, YTO OHA BBIHYK/IAET OCTaB-
JIATh Ha CIy)0e cynei, MO0 OKa3aBHIMXCS HECIOCOOHBIMU U
JICHUBBIMH, JTMOO MOTEPSABIIMX PaOOTOCIIOCOOHOCTD B pe3yJibTa-
T€ CTapUECKOro ofpsixjaeHus uin Oone3nu. KacarenbHo nepBbix
MO’HO CKa3aTh, YTO IPU PA3yMHOIN CUCTEME 3aMEILEHUS CyJei-
CKUX JIOXKHOCTEH TaKuX Cyaen Oy/leT HEMHOTO, TIPU 3TOM JIydllie
UMETh HECKOJIbKMX HECIIOCOOHBIX CYIel, YeM c/eslaTh CMEHsie-
MBIMH BCEX OCTaNbHBIX?%. YTO KacaeTcsi BTOPbIX, TO CYIIECTBY-
10T CIIOCOOBI, MOHYKJAOIINE UX K OTCTaBKe Oe3 MOApbIBa ITPHH-
una HecMeHsieMOCTU. Bo-TepBbIX, MOXKHO PElIUTh, UYTO Kak-
JIBIA CyIIbsl B OMpEAETICHHOM BO3pacTe JIMOO MoJaeT B OTCTaBKY,
100 OTCTpaHSIETCs OT JIOKHOCTU. DTOT COCOO MCHOIB3YETCs
B HEKOTOPbIX 3aKOHOJIATENIbCTBaX. Tak, Harnpumep, BO ®@paHuuu
MpeJe/IbHbII BO3PACT YCTAHOBJIEH ISl WieHOB cynoB 70 JeT, a
JUIS1 CyJIel BEpXOBHOIO (KaccallMoHHOro) cyaa — 75 niet. B Ipyc-
cuu, baBapun, banene, CakcoHMM U B HEKOTOPBIX JPYTHX HEMEII-
KHX TOCY/IapCTBAX JIJIsI BCEX Cy/Iel YCTAHOBJIEH OMUHAKOBBIN BO3-
pact — 65 sier. B Utanmuu — 65 ner 11 Beex cyaei, Kpome cyaen

205 ok naz MUHHKCTpa IocTuimu Abbatucci B 1852 r. (Garsonnet et Cezar-Bru. Traité

de procédure civ. et commerc, 1912, I, 210, n. 8).

206 Munaw. [IpencraButensHOe nipaBienue, 1897, 144; Muxaiirosckuii, 104; Reichel,
41.



aneJuTAIMOHHOTO U KaCCAIIMOHHOTO CY/IOB, JISI KOTOPBIX BO3PACT
npomieH a0 70 ner. [IpenmyinecTBO 3TOro cnocoda CMeIeHus
Cylell COCTOMT B TOM, YTO MOMEHT, B KOTOPBIA CY/bsl JIOJUKEH
OCTaBUTb CBOH TOCT, OINpe/iesieH 3apaHee, MO3TOMY OH HUKOT/IA
HE HACTyIaeT BHE3aITHO, a Cy/Ibsl, 3Has 3apaHee, U4To ero OKuaa-
€T, MOXET Pa3yMHO K 9TOMY MOATOTOBUTLCS. OJJHAKO 3Ty CUCTe-
MY HeJIb3sl IPU3HATh PAIlMOHAILHOM, TIOCKOJIBKY CTApOCTh U Oec-
TIOMOIIHOCTh HE y BCEX BO3HMKAWT ogHOBpemeHHO. Gladston,
Thiers, Mommsen, Clemenceau u MHOTHE Jpyrve BbIIAOITUECs
JIONTY JTake B OYEHb MPEKJIOHHOM BO3PACTe COXPAHWIIN 3/IPaBbIi
paccyiok 1 paboTOCIIOCOOHOCTD, MPU 3TOM MHbIE, JOCTUTHYB 40
JIET, CTAHOBSATCS IPSXJIBIMU UHBAJTMIaMU. A OITBIT, TPHOOPETAB-
IIMIACA HA TIPOTSDKEHWM IOJTHX JIET BBITIOJHEHUS CITyKEeOHBIX
00s13aHHOCTEN, MIMEET OCOOECHHO OOJIBbIIIOE 3HAUEHHUE [1JIsI HaJ|Ie-
Kallero HeceHus 0OSI3aHHOCTEN Cy/IbH, TPeOYIOIUX CHOPOBKH B
TOJIKOBAaHUM Y NTPUMEHEHWH 3aKOHOB, 3HAHWS XU3HU U YeJioBe-
Yyeckor Ncuxuku. Kpome Toro, ¢ Bo3pacTom crpactu ociiabeBa-
10T ¥ YCTaHABJIMBAETCS HEOOXOMUMOE JJIsi XOPOIIIETO CYIbU YM-
CTBeHHOe paBHOBecHe. [TosTomy Oarofgapsi cucremMe «Ipeesib-
HOT'O BO3pacTa» MPaBOCYAME MOXET MOTEPSITh CaMbIX YECTHBIX
CBOMX CJIY)KUTEJICH. YCTaHOBJIEHUE MPeIeIbHOrO BO3pacTa MMe-
€T CMBICIT B TeX Mpoeccrsix, B KOTOPhIX HYXHA CHia U (pusm-
Jeckasl TOArOTOBKA, HAllpUMep, B BOGHHOM Clyx0Oe, Ha duioTe,
B MHXKEHEPHOM jiefie U T.1. Ho AesaTenbHOCTh cyibu He TpeOyeT
HU XOPOIIMX MBIIII, HA OCTPBIX YyBCTB; padoTa CyIbH MUCKJIIO-
YHUTEJILHO YMCTBEHHAsI, JyXOBHAsI, a JIyX YeJIOBeKa XPaHUT CHTY



HAMHOTI'O AOJiblle, YeM Teso. M HepapoM Besfie U Bcerja Hapon
u30upa cynpsamMu ymoaeid B Bozpacte?’’. Jlydmumu cyiabsaMu B
Mupe SBISIOTCA CyapH Beiciiero cyna AHrmu u genepaibHOro
cyna Coenunensbix IlItatoB AMepuku. OHU 3aHUMAIOT JIOJIK-
HOCTU TIO)KU3HEHHO U UCTIONHSIOT CITy:KeOHbIe 00sI3aHHOCTH 10
rTyOOKo# crapocTu?®®.

®paHIly3cKHe aBTOPbl CBUIETEILCTBYIOT, UTO 3akoH 1852 1.,
KOTOpPBIA BBEJ 3Ty CUCTEMY, BbI3BAJl OYEHb BPE/HBIE MOCIE/-
CTBUSL. «3J10, MPUYMHEHHOE AAHHBIM 3aKOHOM MAarucTparype,
HE MO/IAAETCs] UICYMCICHUIO. JIMIIIICh MarucTparypsl Hanbosnee
yBaKaeMble CBETOUM: BO3HHMKJIO CKaHJAJIbHOE SIBJIEHUE CJIMII-
KOM OBICTPBIX YCIIEXOB U MPEXJIEBPEMEHHOIO CITYKeOHOTro po-
CTa, CHJILHO TIOIIATHYJIOCh YBaXkKeHHE K cTapocT» 2%, «M3 mpa-
BOCY/US, — MMCaJl 3HAMEHUTHIN ppaHiy3ckuid agsokar Odillon
Barrot, — ynaneHsl Bce CylIpM MOXUJIOIO BO3pacra, Kak B Jiecy
CMUJIMBAIOT CTapble JepeBbs, YTOOBI JaTh KU3Hb U CBET MOJIO-
IbIM. 3/1eCh PUMEHEHO BhIpaXEHHe, yIoTpedisseMoe B apMUM:
obnerunts noBbienue. Ho e ve mocturayta. Korma crapeie
CyIbU, OCYXkJICHHbIE Ha CMEPTh B Ha3HAYEHHbII JIeHb, pa3oya-
POBaHHBIE, IEMOPATM30BaHHbIE, 33/I0IT0 0 CPOKa Havyasu 0o-
Jiee yeM HeOepesKHO UCIIONHATh TpeOoBaHus Mpodecuu, B KO-

27 Konu. [penenbubiii Bo3pact cyneir (GKypH. MuH. 1oct., 1894. Ne 3, c. 114-120).

208 Gerland, 819-820; Mendelssohn Bartholdy. Das Imperium des Richters, 1908,
10, n. 9; 191 f. Tlo moBoxay (enepanbHBIX Cyel BOZHHUKJIA TOCIOBHLIA, YTO (beepaib-
HBII Cy[Ibsl HUKOT/IA HE MO/IaeT B OTCTABKY U peako ymupaert ( Nerinx, 22, n. 2).

209 Favre, 61.



TOPOU /Il HUX yKe He ObLIO OyayIlero, OKojao HUX MOSIBUJIACH
ropstyasi MOJIOJIeKb, HETEPIIETMBO OXU/IAIONTAs OOSIIAaHHOTO PO-
KOBBIM 3aKOHOM TOBBIIIEHUs. AX, eci Obl TOrJa, Koriaa s UMe
YecTh BBICTYNATh Tepe]] BCEMU STMMHM CAHOBHMKAMH Kaccaru-
OHHOTO cyna, (nmogpasymenato) Henriota de Panseya, Gandona,
Karno, Lapanje u unbix, yxe gocturinux 80 JeT u npeiaBaBIInx
CBOMM BBIBOJIaM TaKoOW OOJIBIIION aBTOPUTET Oyiaroapsi CBoemMy
JIOJITOJIETHEMY OIIBITY, €CJIM Obl MHE TOTJa CKa3asiv, YTO HACTY-
IIUT JIeHb, B KOTOPOM UX YAAJIAT U3 CBATHIHU KaK OECIIOMOIIIHBIX,
s1 ObI KpHYAJI O CBSITOTATCTBE» 210,

CreioBaTelIbHO, HEe HYKHO OCBOOOXK/IaTh BCEX CyeH, JJOCTHUT -
KX OIpeJieieHHOro Bo3pacTa. [loaTomy Oosiee nmpearnouTuTeb-
HBIM SIBJISIETCSI MHOM CIOCOO: B OTHOIIIEHWH KaXkJIOTO CY/IbH, JI0-
CTUTTIETO MPEeIeTbHOTO BO3PACTA, IOJIKEH OBITh MOCTABJICH U pe-
IIeH BOIPOC, MOXET JIM OH MCIOJHATH CIyXeOHble 00sI3aHHO-
CTH MO-TIpeXKHEMY WK JokeH yutu?'!. Ho KTo MOXeT permmTh
9TOT BeChbMa IMIEKOTIMBBIH Borpoc? [TopydynTh 3T0 MUHUCTPY 10C-
TUIIAU OBUTO OBl OTIACHO, YUWTHIBAsk HE3aBUCUMOCTD CyIeH, IM0-
CKOJIbKY MUHUCTP MOT ObI CIeJIaTh 3TO CIIOCOOOM YCTpaHEHUS
CaMbIX HE3aBUCHMBIX, T.€. HAWTYYIIUX, Cy/IeH.

B HekoTophix rocynapcTBax AJisi OCBOOOKIEHUS OT JIOJIKHO-
CTU TIpecTapesibIX CyJaell HeoOXOOVMO TOCTAHOBJICHHE HCITH-

210 Barrot, 78-79; Glasson et Tissier. Traité de I'organ. jud., 1925, I, 120: «Cette
loi aveugle et injuste frappe la vieillesse expérimentée et savante, force et lumiere de
la justice» (Dubarie).

21 Manfredini, 200.



mHapHoro cyaa (B [Ipyccuun, Cakconun, banene)?!2. Jlyummas
crcTeMa TpUHSATA B Besbruu: cybs 1Mo JOCTHKEHUM YCTAHOB-
JIGHHOTO BO3pacTa 00si3aH IMOo/aTh B OTCTAaBKY, a €CJI OH 3TOro
HE c/ieflaeT B TeYeHUe Mecsla rocje MOoMyYeHUs] COOTBETCTBY-
IOIIET0 MPeAJIoKEeHUsl OT MpeJceaTesNsi CBoero Cyaa, TO BOIpoC
00 OTCTaBKe pelIaeTcs Moclie pacCCMOTPEHUS TMCbMEHHOTO 00b-
SICHEHUSI CyJIbH, €CJIM OHO OBUIO IMPEJCTaBJICHO, HA OOINEM CO-
Opanuu 4ieHoB cyaa’!®. Eme mporiie ObUTo Obl pelmTh, 9TOOBI B
OTHOIIIEHUH KaXJIOTO TOCTUTTIIETO TIPE/IEIbHOTO BO3pPacTa CybU
npeceaaTens cyna 00s3aH ObUT OBl TOCTABUTH HA 00IIEM coOpa-
HUH YICHOB CyJIa BOIIPOC: MOXKET JIU CY/IbsI BHITOJHATH CBOM 0051
3aHHOCTHU TIO-TIpesKHEMY? DTOT BOIMPOC MpeaceaarTesib J0KeH
ObLT Obl CTABUTH KaXble — ABA-TpU rofa. Takow xe mporesyp-
HBII TIOPSIIOK TIPUMEHSIETCS] B CIyJasix yTpaThl Cyabeld paboTo-
CIIOCOOHOCTH B pe3yJIbTate TsikesIoi 6one3Hu. Ha nmpakTuke 3Tot
Croco0 MPUMEHsIETCS B HEKOTOPBIX €BPOIENCKUX 3aKOHOAATE b~
crBax: BO Ppanuuu, bensrum, [Ipyccnn U HEKOTOPBIX IPYrUX
CTpaHaX TsKeJIO 3a00JIEBIININ CY/Ibsi MOXET ObITh CHSAT C JIOJIK-
HOCTH ITOCTAHOBJICHUEM OOIIIEro COOpaHMs CyJia, COOTBETCTBYIO-
IIEro CrelrabHOM KOMUCCHU, WU TUCHUMIUIMHAPHOTO Cy/a.

Bo ®panumu cornmacHo 3akoHy 1824 r. 3t0 nenan anesmuis-
LIMOHHBIN CYJI, HO 3aKOH C 1883 I. 3aMeHWII ero KacCaMOHHBIM
CYIOM, MOTUBUPYS 3TO T€M, UYTO ale/UISIIMOHHBIE CY/Ibl ObUIN

212 gade, 132-133.
213 piola — Caselli, 199-200.



CJIMIIIKOM CHUCXOAMTENbHBIZ!'4, HO 3TO 0OBsSICHEHNE HellpaBUIIb-
HO, TIOCKOJIBKY pedb WJIET He O TOM, Kakou cyJ OyieT dosee cy-
POB, @ O TOM, KaKOW U3 HUX JIy4Ille 3HAeT COCTOSTHUE CY/IbU U MO-
KET OIMpeNIeUTh TSKECTh ero 3adoneBaHus1. C 3TON TOUYKHU 3pe-
HUS1 HanOoJiee COOTBETCTBYIOIIUM SIBJISIETCS CY/l, WIEHOM KOTO-
pOro SIBJISIETCS IAHHBINA CY[Ibsl, TIOCKOJIBKY €r0 KOJUIETH JIydllie
BCEX 3HAIOT, MOXET JIM OH ellle padoTaTh U MOXET JId OH OBITh
T0JIe3¢H CBOMMU 3HAHUSIMHM, ONBITOM U MOPAJIbHBIM BIIMSTHUEM.
Ecnu ObI fake KOJUIETH JIOIMYCKAIA WHOT/IA U3JIUIITHEee TOMyCTH-
TEJIbCTBO OOJIBHOMY CY/IbE, TO U3 TOTO CJIEIOBAJIO OBI TOJIBKO TO,
YTO OHM KEJIAIOT Pa3Je/UTh MeXy COOOM ero paboTy M OTBET-
CTBEHHOCTb 3a HaJIJIeXKalllee €€ BhIITOJIHEHHE.

Tperuii cimydvaid, Korga BO3HUKAET HEOOXOOMMOCTh OTCTpa-
HEHUsl CYJJbU, CBS3aH C COBEPIICHUEM UM TSKKOTO TIPOCTYIIKA.
OueBUIHO, YTO B THX CIyYasiX CY[Ibsi MOXET ObITh NPUBEYCH
K YTOJIOBHOW WJIM JAMCIUIUIMHAPHOW OTBETCTBEeHHOCTU. Criemy-
€T TaK’Ke TTOHUMAaThb, UTO YTOJIOBHBIN CY/I B CITy4asiX, MPELyCMOT-
PEHHBIX B YTOJIOBHOM 3aKOHE, HAITPUMED B CITydae B3ATOUHUYEC-
CTBa, MOXET OTCTPAHUTD CYJIbIO OT JOJDKHOCTH. Takoe rmpaBo Mo-
KeT OBbITh MPEJOCTABICHO TaKXKe TUCIUIUIMHAPHOMY CyIy, Kak
YIIOMUHAJIOCH BBIIIIE, C TEM YCIIOBHEM, YTOOBI OH ObLI MPABUIIBHO
OpPraHM30BaH M YTOOBI MOPSIJIOK JAUCIMITMHAPHOTO TTPOM3BO/I-
CTBa 0OecrieYrBall BBIHECEHHE CIIPABE/IJIMBBIX TIPUTOBOPOB (CM.
pasn. V).

214 Carisch, 63-67.



VII

Iloevuuenus u nazpaoor **

. TlpyHUMIT HECMEHAEMOCTH YTPAaYMBAET CBOE 3HAYEHUE U
CTAHOBUTCS ITyCTHIM 3BYKOM 0€3 CONep:KaHMs, €CJIM BBIIIIECTOSI-
I1asi BJIACTh, HE MMeEIOIIasi IpaBa OCBOOOIUTD CY/IbIO WM Tepe-
BECTU Ha JIPYIYI0 JOJKHOCTh, MOXKET MO CBOEMY YCMOTPEHUIO
€ro MOBBIIATh B JIOJDKHOCTU U Harpaxaarb. Hagexna Ha noiy-
YeHUe TOBBIIICHUS], WX YBEJTUYEHUE CONEpXKaHUsl, WIMA Ha TIO-
Jy4eHHe KaKON-JIMOO Harpajpl, KAKOrO-TO OTJIMYMS MOXKET BJIH-
STh Ha Cy[Iblo Jaxe OOJbIlle, YeM CTpax MOTepsATh JOJKHOCTD,
MOCKOJIBKY OTCTPaHEHUE CY/IbU SIBJISIETCS] OUE€Hb BaKHOM BEILIbIO,
TaKOe CPEJCTBO YIMOTPeOIsIeTCs] PEIKO U B CBSI3U C KAKUMH-TO
0COOBIMU OOCTOSITENILCTBAMU, HO HA TOBBIIIIEHUS ¥ HATPA bl MU-
HUCTP MOXeT ObITh BechMa Iep. OO0 3TOM MpaBUIILHO CKa3asl
Ch. Comte: «Boubitre HanexObl CHIBHEE BIUSIOT HA YeJIOBEYE-
CKOE cep/lie, YeM MaJICHbKUE OMACEHUS».

Bo3MOXHOCTD TIOBBIIIIEHHS JTUOO TIOTyYeHHsT HAarpapl He3a-
BHCHMO OT CJTY’)K€OHBIX 3aCIIyT, TOJIBKO MO MPOTEKIIUU UK OJ1a-
rogapsi OTHOIIEHUIO HAYaJIbCTBA JIEMOpAIU3YET Cylel U mpe-

215 Borpoc noBbliiieHus (B IOMKHOCTH) CyJeld pacCMaTpUBAIOT WM 3aTparuBaioT
TIOYTH BCE aBTOPBI, YOMSHYTHIE paHee. K HaroOmipHemm paboTaM MprHaJIekRaT
moHorpacdun Dahesdin’a, Eslande’a, Marchand’a u Piola-Caselliego.



Bpaliaer ux B OOBIYHBIX YMHOBHUKOB-KaPhEPUCTOB, OECIOKOSI-
IIUXCS TPEKJIE BCETro O MOMYYSHUH OJIarOCKJIOHHOCTH BBIIIIECTO-
smux. Kapeepusm BooOIe maryoHoe U Mo3TOMY HeXellaTellb-
Hoe siBneHue. Ho B cepe mpaBocynus, rie Ha MepBOM IUIaHe
JOJDKHA OBITh OECITPUCTPACTHOCTD CYJIA, OH SIBJISIETCS TPOCTO TH-
6enpHbIM. CeHaTop 3aKpeBCKUI BEPHO MOAMETHJI, YTO «IIPOTUB-
Hee CYJbU-KapbeprcTa MOXET OBITh TOJNIBKO CBSIIIIEHHUK-Kaphe-
pucT»216,

3aBUCUMOCTH CYJbOBI CY[IbU OT MPU3HAHUS MUHUCTPA IOCTHU-
UM TIOPOXAaeT (hbaBOPUTU3M, OIEKY, MPOTEKIIMOHU3M, Hero-
Ti3M. K KakuM 3T0 PUBOIUT TMOCIEICTBUSAM TIPY HA3HAUCHUN
cyneii, Obl10 MokazaHo Bbile. Ho Oosee Xymuive nociaencTBust
Oy/IeT UMeTh 9Ta CUCTeMa MPH TOBBIIIIEHUU cyfiel (TI0 JOJIKHO-
CTH), IOCKOJIBKY, KaK IIPaBUJIBLHO OTMETHI c3p Robert Walpole,
«JTIO/IA MEHBIIIe TYMAIOT O TOM, YTO UM OBLIO JIaHO, YEM O TOM,
YTO UM JaHO OyaeT» 2!, ciemoBareibHO, OyayT OOJee MOCTYITHBI
TOMY, OT KOTO 3aBUCUT UX MIPOIBHXEHUE, YEM TOMY, KOMY O0sI-
3aHBl CBOEMY Ha3HAUEHMIO '8,

MHorouucieHHbie padoThl (DPaAHITy3CKMX aBTOPOB, TOCBSI-
IIEHHbIE OpraHU3alliy CyJ0B BO PpaHIuK, N300MIyI0T HapeKa-
HUSIMU HA TOCTIOJICTBYIOITYIO CUCTEMY TOBBIINIEHUSI Cy/Iel MUHH-

216 Bakpesckuii. [Ipycckas maructparypa (KypH. rpax . u yroi. npasa. 1880. Ne 5,
c.9).

217 Franqueville, 1, 387.

218 Kak mol YKa3bIBAJIM BHIIIIE, TPUMEPHI TAKOH HEOJIArOIapHOCTH ITPH CMEHe MpaBH-
TEJIbCTB TOKa3bIBAIU (PpaHIy3CKUE CYIbU.



crpoM. Hapekanusi 3Tu HayayMch yke B mepBol ueTBeptr XIX
crosnerusi. I'enepanbHbiil npokypop Bellart nucan B 1815 r. mu-
HUCTPY I0CTUIMK: «Bce nprueMHbIe BIMSTEIbHBIX JIUI IEPENO-
HeHbl TpocAMMU. KTo Xo4er crarh cyapeil Wiv MOJIy4uTh IO-
BBIIIIEHNE, HE 3HAET UHBIX CIIOCOOOB, YeM CKJIOHUTh Ha CBOIO CTO-
POHY JIBOP U CTOJIHILY. DTO MUChMA, YIIPEKHU, TpeOOBaHUSI, 51 Obl
CKa3aJi, OYTH JaBJicHue U T.1. O6e3 KoHIa. Eci 310 1BMkeHMe
Oy/ieT HapacTaTh, TO MPUIET BpeMsl, Korjaa OyayT TpeOoBaTh Cy-
JEWCKOM TOJDKHOCTH C IHUCTOJIETOM B pyke»2!°, Takue ke Kajo-
OBl TOBTOPSTIOTCSI BO BpeMeHa Mionbckoit MoHapxumn??, a B 1859
r. muHuctp Delangle nucan B nupKysisipe, HalpaBJI€HHOM ITPO-
Kypopam: «EnBa ocBobonuiach IOMKHOCTh CYIIbH, MOPOI0 Ja-
K€ paHblile, YeM CMEPTh WJIM OTCTaBKa OTKPOIOT BaKaHCHUIO, KaK
CyIbU, CUuTaIonyie cedst TOCTOMHBIMU TIOMYyUeHHS] STOU JOJIK-
HOCTH, YK€ TOPOMSATCS: OHU — IPOCUTD JIMYHO, APYTUE TTPUCHI-
JIaTh MPOIIEHUS U PEKOMEH 1aTe IbHbIE TMCbMa. Takue Mepsbl Aa-
Jiee HeIomyCTUMBL. $1 He 3Hat HUYero 0ojee HeyMeCTHOro, YeM
BU3UTHI, BO BPEMsI KOTOPHIX KAHIUAAT, MOJHOCTBIO MOIJIOIIECH-
HBIM JKEJIAHHOW LIEJbI0, HE CMYIIASICh, YHMKAET CBOMX KOJLJIET

219 Bouchardon, npuseas 3tu cinoBa, ckazan: «Qu’elit-il pense, s’il avait pu revenir
au monde beaucoup plus tard? A son mot, un peudémodé, de patrorage, 'echo n’etit-il
pas répondu: favoritisme, népotisme et, pour employer un vocable tout a fait moderne,
arrivisme?» (Bouchardon, 37).

20 Dehesdin, 49: «Népotisme et passe-droits, corruption, supression de
I'indépendance des députés par les places accordées a eux-mémes ou a leurs amis,
tels sont les éléments de la perpétuelle plateforme de I'opposition contr¢ le ministere
Guizot».



KaK BO3MOKHBIX CONepHUKOB. I mpoiiry Bac coodmts Mmoe MHe-
HEe CyabsM Bariero okpyra, v ycTh OHM JIydille U30aBsST MEHS
OT 9TUX BU3UTOB, OOJee BPEHBIX, YeM TOJIE3HBIX IJIsI TIPOCHO,
KOTOPBIX $1 a’Ke HE XOUY BBICIYIIUBaTh» 2. TO HE ObUI eAUH-
CTBEHHBIM B CBOEM pOJie IIUPKYJISAP: TIOXOXKUE U3JABAIICh TAKXKe
APYTMMH MUHHUCTpaMu?22. J1o HaImmx JHE! He CMOJIKAIOT KaJI00bI
Ha (paBOPUTH3M; MX MOKHO BCTPETUTD B JTIOOOW padoTe, MOCBS-
IIEHHOH (PpaHITy3CKOMY CYAOYCTPOMCTBY, OHM HEIIPECTAHHO I10-
BTOPSIIOTCS Ha 3aceaHusIX napiamenTa??. OnuH U3 MUHUCTPOB
BBIPA3WICS IPUMEPHO TaK: «ECThb JIBe Kateropuu cyaeu: e, Ko-
TOpble PadOTaIOT, U T€, KOTOPbIE MPOJIBUTAIOTCS» 224,

JIBa oOcTosiTENbCTBA CHOCOOCTBOBAIM OYyWHOMY paciiBETY
(paBoputuzma Bo Ppanimu: pasneneHue CylelucKuX TOKHO-
CTeil Ha psifi CTEeTIeHel M PaHroB’? M, KpoMe TOro, HE3AOPOBbIE

21 Pelletan, 14—15; Bouchardon, 38=39. Tlo MOBOJY TOTO LUPKYJsipa mpodeccop
Tans6epr roBopurt: «Hesb3st 0OBUHSITH TOIBKO MATUCTPATYPbI, KOTOPHIC CKJIAIBIBAIOT-
csl M3 JoAel MeoIuX obmmue caadocTi. AMOUIINY, KeJlaHWe YTydIlUTh CBOe Ma-
TepHAIbHOE TIOJIOKEHUE U OOECTIeUnTh CeOs1 U CBOIO CEMBbI0 — BOT T€ CTUMYJIbI, KO-
TOpBIE BCErZia PYKOBOIWJIA U OYIyT PYKOBOOWTH TMOCTYIKAMM PSIOBOTO YeTOBEKa.
Ecnu onpesenenHas opraHu3aius MocTpoeHa Mo UepapXxuyecKoMy MPUHIIUITY, €CIT
OHA UMeEET 1IeJIbI0 TIOCTOSIHHOE TIepe/IBHKeHe YNHOBHUKOB C HU3IIHUX JOJKHOCTEH Ha
BBICIIIME, C HU3IIEro COCTOSIHUS Ha BHICIIEE, TO MPUUYMHY TUIOXOTO HY)XKHO MCKATh He
B JIIOZISIX, & B opranusauum» ( Taavoepe. Hecmensiemocts cyneit Bo @pannuu (FOpus.
BecTH. 1883, Ne 1, c. 32-33).

222 Dehesdin, 163, n. 2.
223 1bid., 166.

224 Bouchardon, 87: «Avant lui, ’humoriste Commerson avait trouve cet aphorisme:
«L’incapacité elle-méme, sans la ternie, ne mene a rien»».

225 Dehesdin, 134: «Le changement de caractere de la magistrature devait tot ou tard



00bluan, YKOPEHUBLIMECS BO (PpaHIly3CKOM MapiamMeHTapu3Me,
a MIMEHHO MOCTOSIHHOE BMEIIATE/ILCTBO JEMYTATOB U CEHATOPOB
B BOIPOCHI HA3HAYEHM ST U MTPOJIBUKEHUS Ccynieit 22°.
daBopuTH3M, XOTh U B MEHBIIEH CTEINeHH, CYIIECTBYET WU
CYILIECTBOBAJI U B IPYTHX I'OCY/IApCTBaX, I/l MPOIBMKEHUE U Ha-
rpaxkJIcHNE CyAer TaKKe 3aBUCEJIO OT BOJIM HavaibcTBa. B I'ep-
MaHUM, HalIpUMep, BO BpeMs1 00CY:KI€HUsI 3aKOHOIIPOEKTA O CY-

résulter de I'organisation que lui avait donné I'Empire: du moment qu’elle était une
profession hiérarchisée, avec, non seulement les grades de président, de conseillier,
de juge, de substitut, de président de chambre etc, mais avec en plus cinq classes
différentes, dans chacun des grades des cours d’appel, et cinq aussi dans des grades
de tribunaux de premiere instance, 'ambition devait venir a bien des magistrats de
s’élever le plus haut qu’ils pourraient dans cette hiérarchie, quitte a changer pour cela de
residence aussi souvent qu’il le faudrait. Et une fois cette évolution commencée, depuis
la Restauration jusqu’a I'epoque actuelle, ses progres ont été constants; de plus en plus,
on a vu les magistrats de jadis, doués d’un caractere et de qualités si particulieres, se
transformer en fonctionnaires semblables aux autres, aussi voyageurs, aussi amoufeux
de promotions et de changements que les autres, plus que tous les autres, ainsi qu’on
I'a parfois dit». Gambetta B onHOIT U3 cBOMX peuell ckasan: «Etant ce qu’on nomme
inamovibles, en droit, les magistrats sont en réalité tout ce qu’il y a de plus amovible
et de plus mobile» (Dehesdin, 134, n. 3). Barrot, 78: «On en a fait le corps le plus
mobile, le plus ardent a poursuivre 'avancement, qui existe dans notre société». Ha
KaTacTpopruecKue MOCIeICTBUS U3UIIHEN NepapXU3aluK CyIeHCKUX AOKHOCTEH
oOparaay BHUMaHue 1esblil psg aBropos: Constant, Tocqueville, Ch. Comte u zp.

(Dehesdin, 128 s.).

226 Henyrar Reinach Ha 3aceganuu napiamenTa B 1900 r. ckasail: «A quoi passons-

nous une grande partie de notre temps? D’un bout de I'année a I'autre, nous sommes
sollicités et nous sollicitons. Nous écrivons ou nous signons 20, 30, 40, 50 lettres
par jour, selon qu'on nous attribue plus ou moins d’influence» (Dehesdin, 167, n.).
Hwuuero nogo6Horo He BcTpedaeM B AHrmn. Dehesdin: «Dans la terre classique du
parlamentarisme, I’ Angleterre, 'influence des recommandations parlamentaires sur les
nominations des fonctionnaires semble bien étre inconnue» (164, n. 1).



noycrpoiicte (1877 r.) nenyrar Windhorst yTBep:kaa, 4yTo Ko-
1712 OH OBLT MUHUCTPOM IOCTHIIMU B ['aHHOBEpe, ero co Bcex CTo-
POH 3achInajm nmpocrdamu 00 opieHax u TuTyaax >2’. B Ascrpun,
I/1e IPOJBIKEHUE Cy/Iel 3aBUCENIO OT aTTecTalluM Mpejceaare-
Jieil CylI0B, HEOIHOKPATHO Pa3/laBAIMCh T0JI0Ca, OCYXKIAIOIINe
«TIO30PHOE BBITANTHIBAHUE ITPUEMHBIX TTpeceaTeN el CyI0B ero
yieHamu» 228, B Utamm no cynedHoi pedpopmet (B 1907 r.), Tak
ke Kak ¥ B0 PpaHIuM, MUHUCTEPCTBO IOCTUIIMU UCTIOIB30BAJIO
Ha3HaYeHUe Ha CyAEHCKHe JOKHOCTH KaK CPeICTBO OOPhOBI BO
BpeMsI MTOJIMTUIECKUX BBIOOPOB, TIOKYTIAsl 32 Ha3HAUSHHE roJIoca
u30uparesieil UM OTKa3 KaHuIaTa OT y4acTusi B BbIOOpax 2%,
I1. OyeBugHO, HanOONIEEe NEUCTBEHHBIN CIIOCOO OXPaHbI CYeH
OT TIPOM3BOJIA B MPOIBMKEHUU U HATPAXJICHUU 3aKJTI0YAIICS Obl
B OTMEHE BCEBO3MOXHBIX CITyXKEOHBIX OTJIMYWH, YpaBHUBAHUU
CITy’)KeOHBIX JIOJDKHOCTEH, a TaKXkKe B OTMEHE Pa3JIMIHBIX Harpajl.
DTa MbICJIb BBICKa3bIBAJIACh HEOAHOKPATHO. Tak, Arminjon roBo-
put: «YTOOBI JOCTOWHO BBHIMOMHATH CBOM BHICOKME M Oaropoj-
Hble (DYHKIIUH, CYbY HE TOJKHBI OBITh HU 3aBUCUMBIMU, HU TTOJI-
YUHEHHBIMU KOMY-T100, HU UEPAPXUYHO OPraHU30BAHHBIMU».
«Temneppb, — mucasl BTOPON aBTOp B JOKJaJe, HAMPABIEHHOM B
Jlury 3ammTsel 1paB YenoBeKa, — Cy/Ibh, HECMOTPSI HA HECMEHsI-

227 Hahn, Dis gesammten Materiallen zu den Reichsjustizgesetzen. I, 1879. S. 1127;
Giilland, 679=789; Aubin, 98. O pycCKUX B3aUMOOTHOIIEHHUX CM. CTaThio Mpod. dpI-
HOBcKoro B «['a3. cyn. Bapmr.» Ne 6 ot 1924 1.

228 Schrutka von Rechtenstamm. Die Stellung des Richters, 77-78; Aubin, 90.

229 3aeadckuii. HecMeHsSeMOCTh cyanu, 14.



€MOCTb, HAXOASITCS B COBEPIIEHHON 3aBUCUMOCTHU OT MOJTUTHYE-
CKOH BJIACTH, TTOCKOJIbKY TPEOYIOT MOBBIINICHUIA: HY>KHO BHIPBATh
9TO 3JI0 C KOPHEM M OTMEHUTD TIOBBIIIIEHHSI» 2,

B 3HauutenpHOI cTeneHu uaean aOCOMIOTHO HE3aBHCHUMO-
ro cynpy Boriotwicss B AHrimu. CirykeOHOU Kapbepbl B aH-
IJIMICKOM CYy/IOYCTPOMCTBE MPAKTUYECKU He cylecTByeT. Cynpu
rpacTB HE MOTYT CTaTh CYAbSIMH BBICIIETO Cy/Ia, a CYJbH 3TOrO
CyJa IPUHIMITMAILHO CUMTAIOTCSl PABHBIMU, XOTSI U MEKAY HU-
MU CyIIECTBYIOT OTJIMYHMS 110 CTETICHU W PaHTy, HO HE CTOJIb 3Ha-
YHUTENIbHBIE, YTOOBI MOIJIM Pa3BUTh HE3OPOBOE COPEBHOBAHME
B TECHOM Kpyry (TOJbKO 33) CTOJIb BBIIAIOIIUXCS JIMI] HA 3aKa-
Te UX 3aMeuaresbHON I0puandeckoit Kapbepbl. Kpome Toro, oHu
MOJIy4YaloT KOJIOCCAJIBHOE CofiepXkKaHue, U Mo3TomMy 0e3 mpeyBe-
JIMYEHUsI MOXKHO CKa3aTh, YTO OHU HEJOCTYIHBI HU [IJIs1 Orace-
HUI O CBoel cyapOe, HU JJi HaJIeXk] Ha ee yiydiieHue. «Her
TaKOro 4eJI0BEUEeCKOro cyIiecrsa, — ckazan Parker, — ysbiOka
WM HAaXMYpPEeHHbIE OPOBH KOTOPOTO, HET TAKOTO MPABUTENILCTBA,
JMOEPaTbHOTO JIM, KOHCEPBATUBHOTO JIM, OJ1arOCKJIOHHOCTD WJTH
BpaXJeOHOCTh KOTOPOTO MOIJIA Obl YCKOPUTH OUEHHE MyJIbCa aH-
IJIMACKOTO Cy/IbM Ha €ro CyJeCKOM Kpeciie UM XOTb Obl Ha BO-
JIOCOK TOKOJIEOATh TIOCTOSTHHOE PAaBHOBECHE MPABOCYIUsT» 23,

230 Arminjon, 4; Dehesdin, 421 (u3 noknanga Tarbouriech’a Jlure oxpaHsl npap ue-
noseka). Cp.: Favre, 52; Bozi, 17-18; Wagner, 26-27; Burckhard, 24 £.

231 Franqueville, 1, 391. Laboulaye mucai 00 aHrmiickux cyabsix: «C’est un prétre
de la justice... Cet isolement complet, cet espece de sacerdoce, est ce qui donne au
juge anglais un si grand caractere; c’est sussi ce qui explique la vénération dont il est
entouré. Ce n’est pas un fonctionnaire public dans le sens ordinaire du mot; son pouvoir



[TpeTBOpeHrEe B XM3Hb HjIcalla HE3aBUCHMOIO CYAbH CTAJIO
BO3MOXHO B AHIIIMUM Onarofgapsi TOMy, YTO YHCIIO Cyled BbIC-
IIero Cya O4YeHb OrPaHMYCHO, TIO3TOMY JIOPI-KaHIIEp UMeeT
BO3MOXXHOCTh NU30MpaTh CYJICH U3 JIyUIINX, ONBITHEHIIINX U UME-
IOIIMX HAWIYYIYIO PEIyTaluio aJJBOKATOB, a Ka3Ha MOXET BbI-
TUIAYMBaTh UM TPOMAJIHOE cofepkaHue. VIHbIM SIBJISIeTCS CyJIo-
YCTPOWCTBO B TOCYAApCTBAaX KOHTMHEHTAJILHOW EBporbI, CKila-
JpIBAtoITieecst U3 ThICAY Cyjen 2*2. Pa3zBe MOXHO ObLIO ObI TTpeo-
CTaBUTh UM BCEM OJIMHAKOBBIE JOJDKHOCTH U JIMIIUATH HAJEKIbI
Ha BO3MOXHOCTh YJIYUIIIEHUsI CBOETO CITYKeOHOTO TMOJIOKEeHUsI?
Cynpy OTIMYAIOTCS JAPYT OT Jpyra CHOCOOHOCTSIMH, BO3pac-
TOM, TEOPETUYECKOW MOArOTOBKOM, MPO(eCCHOHATBHBIM OIlbI-
TOM. BbIJI0 ObI HeCIpaBe/IJIMBO HE YYUTHIBATH ITUX OTIMUMII>S.

a une racine plus profonde. Entre le peuple et le gouvernement, il représente une force
a part, la justice, devant laquelle peuple et gouvernement doivent s’incliner» (Dehesdin,
125). Gerland, 793 s.

232 Frangueville, 11, 658—659. «D’une c6té, une poignée, de I'autre une pléiade; ici,
une position fixe, obtenue d’emblée, comme couronnement d’une vie de labeur; la
une carriere a nombreux échelons; ceux-ci n’ayant rien a espérer ni a craindre, ceux-
la pouvant craindre sans cesse et toujours espérer; d'une part, une élite, largement
rettribuée; de I'autre, un personnel, dont le plus haut dignitaire est moins payé que
le dernier juge de police d’Angleterre, tandis que les magistrats des petits tribunaux
recoivent un traitement inférieur au salaire d’'un ouvrier» (Frangueville, 11, 660).

3310 yyctn u3 Buny Pelletan, korna nucan: «Mepapxusi UMeeT CMBICI B HHBIX
OTpACIISIX TOCYAAPCTBEHHOH CITYKObI, HAPUMED B BOMCKax, HO HE OTBEYAET MPHUPOJE
cyneOHoi BiacTu. [TopyumK, KOTOPBIA BHIXOIUT U3 BOGHHOU IIKOJIbI B Saint-Cyr, JuIb
HAYMHAET CBOI0 HAYKY U MOKET ee 3aKOHYHUTH, JIUIIb MOCTEIICHHO CMEHsIsl SIOJIETHI.
OH [I0OJIKEeH CHavasla Hay4IUThCsl KOMAaHA0BaTh B3BOIOM, 3aTeM 0aTalbOHOM, CHavyasa
0aTaIbOHOM, 3aTeM IOJIKOM, CHaYasIa TIOJIKOM, 3aTeM OpHrajoi, cHadana Opuranou,
3aTeM JIMBU3UCH: CKOJIBKO e TYT HY)XHO IPOUTH CyNeHeH, CKOJIBKO HY)KHO YUUThCS,



Kpome Toro, ciy:xeOHasi Kappepa He0OXoIMMa B KaUueCTBE CTH-
MyJia K JIyqIIeMy MCHOMHEHHIO 00s3aHHOCTed. TONMbKO HEMHO-
rve 0COOEHHO BBIIAIONIMECS JIIOAW B CBOEW NESITEIbHOCTU PY-
KOBOJICTBYIOTCSI YYBCTBOM JIOJITA, TIOy4asi HAUBBICITIEE MOPAJIb-
HOE YJIOBJICTBOPEHUE OT HaJJIeKAIIEro UCTIOHEHUST CBOMX IPO-
(eccronabHBIX 00s13aHHOCTEN. 3aTO OOBIYHBIC JTIOAW HE MOTYT
000WTHCH Oe3 BHEIITHETO MOOoIIpeHnsl. «Ecu cuTyarus JenoBe-
Ka ocTaeTcsi HeM3MEHHOM, €CJTU He BUIMT OH Tepeji OO0 HUKa-
KOro OyIyIIero, eciii HUYero yxe He MOXeT U3MEHUTDb ero To-
JIO’KEHM S, TO B HEM racHeT BHYTPEHHUH Xkap, Ta SHEPrHsl BOJIU U
MBICJTH, KOTOpasi OyAUT B YEJIOBEKE ero CTpeMJIeHHE BIIEPes, ero
TIOCTOSTHHBIC HaJIeXkIbl, CBOMCTBEHHbIC €My OT POKJICHHUs 0 Ca-
MoW MOTmIIbI»>**, CreoBartesibHO, ClykeOHast Kapbepa sIBJIseT-
Cs1 MHCTUTYTOM BIIOJTHE €CTECTBEHHBIM U TMONE3HBIM. Peub uzer

4TOOBI OBJIAJIETh B COBEPIIIEHCTBE CBOel mpodeccueri! TTOMHOCTIO OTINYAIOTCS Tpe-
6oBaHus, OTHOCAIIMECA K cyabe. He ¢ mepBoro Ji AHA OH JIOJKEH UMETh COBEpIIICH-
HYIO TIOJITOTOBKY, HEOOXOMUMYIO JUISI eTo AeATensHocTr? He ncnomnbs3yeT m oH onuH
1 TOT ke KOJEKC, KOT/ja CyIUT B YePHOM JINOO B KPACHOH MaHTHH, U, CJIeIOBATENIBHO,
HE JI0JIKEH JIM OH 3HATh €r0 OCHOBATENIBHO OT NEPBOH [0 MocieaHen 3anaroil? 3auem
ke Tora AeUTh cyaell Ha IPYIIbL, €CIIU BCe OHU JIOJIKHB UMETh OIMHAKOBOE 3HAHHE
IOPUCTIPYIEHIMHY Y OTJIMYAIOTCS TOJBKO pa3Mepamu BozHarpaxaeHus?» ( Pelletan, 13—
14). C 3TuM MHEHMEM Hellb3s coracuThesl. Cynby OTIMYAIOTCA APYT OT APYTra He TOJb-
KO pa3MepoM BO3Harpax/JeHus, Kak Bolpaxaercs Pelletan, Ho u 3anacom npodeccuo-
HaJIBHOTO ¥ )KM3HEHHOT'O OIBITa, He TOBOPS YKE O pPasHHIIE B CIIOCOOHOCTSX U Teope-
THYECKO! MOAroTOBKe. Mexk Iy MOJOABIM CyAbel, PacCMaTPHBAIOLIMM JEJIO BIIEPBBIE,
Y CTapbIM 4ICHOM areJIALHOHHOrO MM KaCCallMOHHOTO Cy/a CYIECTBYeT IPUMEPHO
Takasl e pa3HUIlA, KaK MeXJAy He HIOXaBIIMM I0pOXa MOPYYHKOM U IOCENEBIINM B
00sIX reHepaJoM.

234 Duaunnos, 1, 322,



TOJIKO O TOM, YTOOBI B )KM3HU OHA ITPUHOCHJIA JKEeJIAHHBIC TTIOJIBI,
3aMHTEPECOBBIBASI CyJIel B HAMTyYIIIeM UCTIOJTHEHUH MX 00sI3aH-
HocTel. )11 MOCTUKEHHS TOH LIeJ I HeOOXOIUMO, YTOOBI €I1H-
CTBEHHBIM OCHOBAHUM IIOBBIIIIEHUs ObUIM JEUCTBUTEJILHBIEC 3a-
CJIyTH, 9TOOBI Harpa 1y MOJTy4rsI TOT, KTO €€ 3aCITyKUBAET, U UTO-
ObI KaK MOXHO MEHBIIIE MECTa OCTABAJIOCH JIJIsI IIPOU3BOJILHOTO
ycMOTpeHus. [I71s1 Toro pa3yMHBIA TOPSIJIOK MTPOIBUKEHUS CY-
JIei JOJKeH OCHOBBIBATHCS HA JIBYX MPUHITMMAX >,

Bo-niepBbIX, KaxaoMy cynbe, Oe3ylnpeyHO HCIIOTHSBIIEMY
CBOM OO0SI3aHHOCTH, HOJIKHO OBITH JAHO TIPAaBO Ha YJIydlIe-
HHE CITy)KeOHOTO TMOJIOKEHHUsI Yepe3 orpe/ieIeHHbIe TTPOMEKYT-
KM BpeMeHHU. DTO MOBBIIIIEHHE BLICTYIIaeT eCTeCTBEHHON Harpa-
JIOH 32 YETKOE UCTIOJIHEHUE CITY:KeOHbIX 00sS3aHHOCTEN U MOTH-
BOM JUIsl cTapaHusi B OymymieM. DTo MpeJoTBpaIlaeT, ¢ OHON
CTOPOHBI, Kak oTMeTws1 Bentham, pazodapoBanue, a ¢ gpyrou
CTOPOHBI — OXJIaKAeHUE K CcIyx0e?*¢. Ho BBICIIIMX TOKHOCTEH
MEHBIIIE, YEM HUBIIMX, TaK YTO €CJIM OXKHUAATh, [TOKA OHU CHEJIa-
I0TCSI BAKAHTHBIMH, TO TOJIBKO YacTh Cy[ell MOXKET TIOITyYUTh Ta-
Koe ToBbIlieHue. [103ToMy HysKeH ele Jpyroi crnocoo ysydine-
HUs CyeOHOTO MOJIOKEHHUsI CyAel, KOTOPbIiA MOT Obl OTUHAKOBO
pacIpoCTpaHsThCA Ha BCeX. TakuM CriocoOOM SIBJISIETCS TIEPUO-
JIMYECKOE YBETMUYCHUE KATOBAHbSI KAXKJIOTO CYJbU, O3yIPEUHO
UCTIOTHSIOIIEr0 CBOM OOSI3aHHOCTH.

Bo-BTOpBIX, B AOMONHEHUE K MPUHIUIY O€3yCJIOBHOCTH ITO-

235 Schrutka von Rechtenstamm, 78; Jaubert (Pigé, 237).
236 Bentham, 62.



BBIIIICHUS JIOJKEH OBITh TIPUHST IIPUHIIUAIT HarpakICHHUS 3a 0CO-
Oble 3acayru. HecoMHEHHO, YTO B MHOTOUHCIIEHHOW CYJEeNCKOM
KOPIIOPAIMK CYIIECTBYIOT OOJIBIIINAE PA3IUIUsI MEXIy OTACIb-
HBIMU 4JEHaMU B CTENEHU OJAPEHHOCTH, MOATOTOBKU, TPYHO-
criocooHoctr. CripaBe/yIMBOCTh TpeOyeT, YTOObI KaXI0ro BO3-
Harpax/jajav B COOTBETCTBUU C €r0 JOCTOMHCTBAMU U 3aCIIyTaMHU.

C 3T0i1 TOUKHM 3peHus1 HanOoJIee PABUIILHOM IPEICTABIISIETCS
Takasi CUCTeMa, IIPU KOTOPOU BCE CY/IbH IMOJIy4alOT Mepeoanye-
CKOE yBeJIMYeHUEe COAepKaHusl, a OTKPHIBAIOIINECS BAKAHCUM Ha
BBICIIINX CTYTEHSX CITYXeOHOM JIECTHUIIBI 3aMEIAl0OTCsT YaCTUY-
HO I10 CTApIIMHCTBY CJTYKObI, YaCTUYHO BHE OUYEPE/IH, 32 OCOObIE
3aciyru. [Ipu aToM 17151 M30€KaHKs MPOU3BOJIBHOTO BHEOUEPE/I-
HOT'O 3aHATUSA JOIKHOCTEN HEOOXOAUMO, YTOOBI KaHAUAATOB Ha
TMIOBBIIIICHHUE OIPEAEIIIA HE OpPraHbl BJIACTH MO CBOEMY YCMOT-
pEeHUIo, a cy/ieficKas KOJUIerus JIMOO COCTaBJIEHHbBIE U3 CYJIeH KO-
MUCCHH.

[11. Hu B omHOM 13 3an1a THOEBPOMENHCKUX TOCYIAPCTB CITyKeO-
Has Kapbepa CyIeu 10 CHX MOp He MOCTaBJIEHA pallMOHaIbHO. B
HEKOTOPBIX MPUMEHSIETCS MPUHIIUIT TTOCTETIEHHOTO TOBIIIEHUS
BBITLJIAT, HO TIOBBIITIEHUE B IOJI’KHOCTH IMMPOU3BOAMTCS Oe3 HaJljIe-
JKarlei OIeHKHU CITyKeOHbIX TOCTOMHCTB cyne. MIHble BBem 60-
Jiee pa3yMHBIN CIOCOO TIOBBIIIIEHN S, YITyCKasi, OTHAKO, TIePHO/TH-
YEeCKOe yBeJlnueHue coaepxkanusi. [lepuoauyeckoe NoBbIllIEHUE
BBHIIUIAT MIPUHSATO B HEKOTOPbIX HeMelkux rocygapcersax (ITpyc-
cusi, Cakconusi, baBapusi, banen, I'eccen, MeknenOypr u sip.). B
Wtanuu u Benbrum pazMep BbIILIAT BbIPACTAET aBTOMATUUYECKU



32 ONpeAeIeHHbId KOPOTKUI MPOMEXKYTOK BpeMeHH (/1Ba, TpH,
JeTbIpe Tof1a). [Ipruem OOBIYHBINA pa3Mep OrIaThl KakIOH CTy-
NIeHU Mepapxuu (Harpumep, Ye3IHOro CylIbpi) OoJblie, YeM Ha-
YaJibHBIA pa3Mep Cleaylonien CTyreHu (HampuMmep, CyabH 3eM-
CKOTO CyJa), TaKk 4YTO Mepexoj Ha OoJiee BBICOKYIO JIOKHOCTD
HE BCErAa BBITOJICH CYAbSIM, 1 OHA HE UMEIOT TaKOTO CHIIBHOTO
CTUMYJIA K TIOWCKY TOBBIIIIEHUsI, KaK B JIPYTUX TOCY/IapCTBax, B
KOTOPBIX CY/AbU HE MOTYYaloT MEePUOANYECKUX MPUOABOK K BbI-
wiatram?’’. Ho moBblillieHre B HEMEIIKMX TOCYAapCcTBaX OCTaBlie-
HO Ha yCMOTPEHNE MUHUCTPA, yYUTHIBAIOIIETO IIPH STOM MHEHUS
npejicenaTeNeil Cy/IoB, MOTyYeHHbIe HA BTOPOM TOCY/IapCTBEH-
HOM 3K3aMeHe OIIEHKH, a TaKxke BpeMs clyxkObi>*8. B ABctpun
BBITUIATHI CYIbSIM YBEJIMUMUBAIOTCS KK /AbIE TISATh JIET, HO 3TH T10-
BBIIIICHUsI OYCHb HE3HAUMTEINIbHBI; CYIIECTBEHHOE YBEIMUYCHUE
HACTYTAET NP TIOBBIILICHNH, 3aBUCSINEM OT MHEHHUS Tpejce/ia-
Tess cyna u ofgoOpeHust MUHUCTpa. HeynuBuTesbHO, 4yTO B AB-
CTPUH TaKKe CJIBIIIHBI ’KajJo0bl Ha (haBopuTH3M>.

Bo ®pannmmn??’ cuctemMa neproAMYECKOrO yBEIUYEHHS BbI-
TuIaT He ObLIa MTPUHSTA; pa3Mep CONlepKaHu sl 3aBUCUT OT MECTHO-
CTH, B KOTOPOM CITYKUT CyAbSI: JJIs1 pa3HbIX MECTHOCTEH B 3aBU-
CHMOCTH OT TperojiaraeMoil CTOUMOCTH XKM3HHU yCTaHABJIMBA-
I0TCS pa3Hble pa3Mepsl BbIIIaT. [Iopsiiok moBsimeHust (1o J0JK-

27 Aubin, 88; Piola — Caselli, 199.

238 Kade, 114, 125, 171, 208, 259, 263 etc.; Aubin, 80-82.
239 Aubin, 90.

240 Glasson et Tissier, 1, 110 s.



HOCTHU) cyaeu Obut onpenenieH 3akoHoM 1908 r. u u3MeHeHusIMH,
BHECEHHBIMU 3aKOHaMU B 1919, 1922 1 1924 rr. Munuctp nmeer
IPaBO 3aMellaTh BAaKaHCUM Ha CyJeOHbIe I0JKHOCTU TOJIBKO JIU-
1IaMH, BHECEHHBIMU B CIIUCOK KaHU/IaTOB HA MOBBIIIIEHUE, KOTO-
PbIf COCTABJISIETCS €KEroAHO Ha OCHOBAHMM MHEHHU Tpe/ce/ia-
TeJIEU CYI0B U IPOKYPOPOB, KOMUCCHEN U3 CTapLIEro Mpeaceaa-
TeJisl, TEHEPaJIbHOTO MPOKYPOpa M YETHIPEX Cy/IeN KaCCallMOHHO-
ro cy/a 1o BeIOOPY MUHUCTpA I0CTULIMH, 4 TAKKE U3 YJIEHOB CO-
BeTa MUHUCTepCTBa IocThiMy. Ho criicok He umeer o0s13aTesb-
HOT'O 3HAYEHUs IIPU HA3HAUYEHUM HA BBICIIWE CYHECVCKHE JIOJIK-
HOCTHM B KaCCallMOHHOM CYJ€, IEpBbIX MpeAceaTeNIen U IPOKY-
POpPOB anesuISIMOHHBIX CYHOB, MpeAceaaTesss U MPoKypopa mna-
puKCcKoro TpubyHasna. Kpome TOro, MUHUCTP IOCTUIIUM MOXET
3aMECTUTh IIOMUMO CIIMCKA YacTh BAaKAaHCUM JIMLIAMU, CTIELIAATIb-
HO yKa3aHHbIMU B 3aKkoHe (cynei I u Il nHcTaHnmy Ha3HavyaTh Ha
JOJKHOCTb C COIEPAKAHUEM, PABHBIM TOMY, KOTOPOE OHHU TOJTY-
YaloT, 3aMeCTUTENIel FTeHEPATILHOIO MPOKYpPOpa — Ha JI0JIKHOCTh
cyapu Il nHCTaHMM U T. 11.). Y TeM caMbIM yCMOTpEHME MUHHU-
CTpa I0CTULIMHM €€ OYEHb MHOIO 3HAUYUT, HE TOBOPS YKE O TOM,
YTO COCOO COCTaBJIEHUsI CITUCKA (HA OCHOBAHUM MHEHMI TIPe/l-
cefarelsiell U MPOKypopoB Oe3 ydacTust CyaeOHbIX KOJJIeTHid), a
TaKkKe BO3MOXHOCTh MHHHMCTpPA BJIUATh Ha TIOOOOP WIEHOB KO-
MUCCHY U HETIOCPEJICTBEHHAs 3aBUCUMOCTb OT HETO HEKOTOPBIX
€e WIEHOB He TapaHTUPYIOT Oe3YCJIOBHON CpaBeyIMBOCTH MU
TIOBHIIIICHAH 1 HE MPEIOTBPAIIAIOT JTMYHOM MTPOTEKITUN >4,

241 pigg 243 s.; Glasson et Tissier, 1, 113.



B Uranuu camoBiacTie MUHUCTpa IMPH TMOBBILIEHUH CYIEN
ObUIO orpaHudeHo 3akoHoM 1907 r.242, 3aMeHeHHBIM HBIHE el -
ctByomuM 3akoHoM 1923 r.243 BpeneHHast MOCHETHUM 3aKO-
HOM CHCTeMa JIOCTaTOYHO ciokHA. CyIHOCTh ee 3aKJII04aeTcs
B TOM, YTO MPOJABHMKEHUE TOMOIIHUKOB CYllell B CyIbH CYJIOB
MePBOI MHCTAHIIMU OCYIIECTBIISIETCS HA OCHOBAHUM «CITUCKA TTO-
BBIIIEHUST», COCTABJISIEMOTO «CYJeOHBIM COBETOM» aTleJUISAIIMOH-
HOT'O Cy/1a, COCTOSAIIErO U3 MEePBOro npeaceaaress, reHepaabHO-
ro MPOKYpOpa, OHOTO W3 TpejceaTeNiell IenapTaMeHToB, Ofl-
HOT'O Cy[BpM U IIpejcenarens cyja nepBod MHCTaHimu. CrmMcok
COCTaBJISIETCS1 HA OCHOBAHUM MPOBEJICHHON COOTBETCTBYIOIIMMU
BJIACTSIMU aTTECTAIlM OTHOCUTEJIBHO CIIOCOOHOCTEH, 0Opa3oBa-
HUsA, TPYAOMIOOUs 1 TIOBEJCHHUS, a TaKkKe B IeJIOM padOTHI TI0-
MOIITHUKOB CYJEW, UCTIONHSBIINX CTyKeOHbIe OOS3aHHOCTH HE
MeHee Tpex JieT. Kak MOMOIIHUKY, TaK 1 MUHUCTP MOTYT Tpe-
60BaTh MepecMoTpa MOCTAHOBJIEHU S CYIeOHOTO COBETA BBICIIIUM
COBETOM MarucTparyphbl MpU KaccallmoHHOM cyze. [lomMonHuk,
MPU3HAHHBIA OKOHYATEJIbHO HE 3aCTYKUBAIOIIMM TOBBIIIEHUS,
TIO/IJIE)KUT OCBOOOKACGHUIO OT JOMKHOCTU. [loBBIlIeHue cypaei
CYJIOB NepBOM MHCTAHIIMU B aneJISIUOHHbIE CyAbU OCYIIIECTB-
JISIETCS IO TPEM CITUCKAM, COCTABJISIEMBIM STUM BBICIIIMM COBE-
TOM: OOBIYHOTO TIOBBIITIEHUSI, TIOBBIIIIEHHS TI0 BHIOOPY U TTOBBI-

242 pecreto 10 ottobre 1907 (Race. ufic, n. 689). IepeBona aToro nekpera Ha ¢ppaH-

Iy3CKHI 3bIK ObLT OnyOMMKOBaH B «Annuaire de 1égisl. étrang.», 1908, 484 s., a pyc-
ckuii iepeBor — B «KypH. MuH. 10cT.». 1908. Ne 2.

243 Testo unico delie dispoziciorri sull’ordinamento degli ufict giudiziari etc., 1924,
art. 112s.



IIEHU S 32 0coObIe 3acTyru. B Havyasne BakaHCHH B OTTpeie/IeHHbIX
Ha KaXbIM rof] pa3Mepax 3aMelIaloTCs CYIbsSMH, YKa3aHHBIMU

B TPEThEM CITUCKE, 3aTEM 4/5 BAaKaHCUW — U3 BTOPOT'O CIMCKA U

/5 u3 nepeoro. Eciii BHECEHHDIH B CIIMCOK CYIbsl HE TOMYYHT
TIOBBIIIICHUS B TEUCHUE TPeX JIeT, TO OH MOJICKUT HOBOM OIICH-
ke. Takske MOBTOPHO OIIEHMBAETCsl KaHAUAT, PU3HAHHBIN He3a-
CITy’KVBAIOIIUM TOBBIITIEHUS, ¥ B CTy4ae HETaTUBHOTO PEIIeHUS
MIPOKICXOINT OCBOOOXKICHHUE €0 OT JOJKHOCTH. 3aMellleHre Ba-
KaHCUI B KaCCAIIMOHHOM CYJIe TaKKe OCYIIECTBIISETCS He B T0-
psJike KOOMNTaluy oOIuM cOOpaHUeM, a COIJIACHO CITUCKY, CO-
CTaBJIEHHOMY CIEIIUAJIbHOW KOMHUCCHE! B COCTaBe ISITU YJIEHOB
U3 Ymclia npejceaTeNiel u Cyieil KacCallMOHHOTO Cy/a.
OpurvHasibHasi CUCTeMa 3aHATHS BBICIIMX CYJEOHBIX JIOJIK-
HocTel cymiecTByeT B benbrun*. Ilpeacenareneil u Buiie-npe-
cefaresied Cy/ioB MEepBOUM MHCTAHIUU, CY/Iel BTOPOM MHCTAHIIUU
¥ KaCCAIlMOHHOTO Cy/la Ha3HAYaeT KOpPOJb M3 YMJia JIUI], BKIIIO-
YEeHHBIX B CMIMCKU KaHAWUAATOB, COCTaBJIsIeMble OTICIBHO Cyie0-
HOH KoJIJIernedl U OOIIEeNOMUTUYECKUM MPEACTaBUTEIbHBIM Op-
raHom. B cirydae BO3HUKHOBEHUSI BAKAHCHH Ha JIOJKHOCTD CYIbU
KacCallMOHHOTO CcyAa o0iee coOpaHre TOro ke CyJa U BbICIIast
naJiata (CeHaT) BBIOMPAIOT IO OTHOMY KaHAWUIATY W3 YMCIIa JIVII,
KOTOpbIE UMEIOT MPABO 3aHSATh ITY JOKHOCTh, yUUTHIBASI HAYY-
HBII U1 CITy>KeOHBI [IeH3: HaJIMYue TUTUIOMA JOKTOpa MpaBa U Jie-
CATWIETHEH CTy’KOBl B IOCTUIMY HA HU3IIUX AOJIKHOCTSIX. KaH-

24 Eslande, 261 s.



JMJATHl HA MHBIE U3 HA3BAHHBIX BBIIIE JOJKHOCTEN N30MpatoTCst
TaK’Ke OTIEJIbHO, C OIHOM CTOPOHBI, CyIeOHOM KOJUIErnel, B KO-
TOPOI €CTh BaKaHCHS, C IPYroil CTOPOHbI — IPOBUHIMAIBHBIMU
coBeTaMM. DTa cucTteMa, uMesl B besbruu riyOoKyto ucTopuye-
CKYIO OCHOBY, JJA€T TaM Y/IOBJIETBOPUTEIbHbIE pe3yibTaThl. Ho 1o
CYILIECTBY €€ HeJb3s1 HU IIPU3HATh XOPOILEei, HU pEeKOMEHI0BaTh,
TIOCKOJIBKY BBIOOP KaHJUIATOB OOIIETIOIMTHUECKIMU COOpaHu-
AMUA ObUT Obl Pa3yMHBIM IPH 3aMELIEHUM HU3LIMX CYAEHCKHX
JOJIKHOCTEW, HO HU B KOEM CJTy4ae He ITPU TPOJBUKEHNH HA BbIC-
IIMe JIOJKHOCTH, OCHOBAaHMEM KOTOPOTO JOJKHBI OBITh MICKJIIO-
YUTEJIbHO CITy’KeOHBIE 3aCITyTM KaHAWAATOB; IJIsI OLIEHKH UX 00-
IIENOIUTUYECKIE COOPaHKs HE UMEIOT HU JIOCTATOYHbIX 3HAHUH
0 JIeSATeJIbHOCTH OT/IEJIbHBIX Cy/Iel, HI HEOOXOIMMOW KOMIIETEH-
VM, HE TOBOPSI YK€ O BPEJHOM BJIMSIHUM Ha PE3YJIbTaT BHIOOPOB
O0pBOBI MOTUTHYECKUX MTAPTUI, UHTPUT U TIPOTEKIINH.

B AHIIMM WIEHBI BBICIIMX CY0B HA3HAYAIOTCS UCKJIIOUUTEIb-
HO U3 YMCJa aIBOKATOB, TaK YTO HU3ILMUE CY/AbH, KaK yXKe OTMe-
9aJioch BBIIE, HE MMEIOT HAJEeK bl HA MOBHIIIeHHE. PaBHBIM 00-
pa3oM OTCYTCTBYeT cyaeOHas Kapbepa B TeX CTpaHax, Ije Mpu-
HAITa CUCTEMa BbIOOpaA CyAell HaceleHWEM WU NpeJCTaBUTEIb-
HBIMU TOJTUTUYECKUMH COOPAHUSIMHU.

IV. OnuHakoBOe 3HaUeHwMe C MOBHITIEHUEM TI0 CITy)KOe nMeeT
B KauecTBe CPEACTBA BJMATH Ha Cy/leill HarpaxJIeHue X YumHa-
MU U OpJieHaMU. B 3TOM OTHOIIIEHNN CyJbU TOXE JAOKHBI ObITh
oOecrnieyeHsl 3alUTON OT MPOMU3BOJIa HauaslbCcTBa. [Ipoine u pa-
JWKaJIbHee BCEro ObUIO Obl MOHOCTBIO OTKA3aThCsl OT pas3/iadu



YMHOB M Harpaj B octuimu’*. Xots cama no cebe oTMeHa M-
HOB U Op/IEHOB ObUIa OBl OYEHb XKeJaTeTbHa, OMHAKO KOT/la OHU
MPE/ICTABIISIOT HEOOXOAMMYIO IPUHAIEXKHOCTb JIIOOK Tocyiap-
CTBEHHOU CJTyKObI, KOTJIa C HUIMH CBSI3aHBI Pa3HOTO pojia MpH-
BWJIETMH, KOTJa B caMOM OOIIIECTBE TOCIIOJCTBYET OObIYail Ha-
rpakjieHus1, cAesIaTh UCKTIOUYEHNE TOJIBKO I CyJlel 03HAYalIo
ObI TIOCTAaBUTh UX B XY/IIEE TOJIOKEHNE 0 OTHOIIEHUIO K JIPY-
T'MM YMHOBHMKaM. B cBs3M ¢ 3TMM Ha 3amnazie EBporisl cyiapu, Kak
Y MHBbIC YNHOBHUKH, MOPA3/ICIISIOTCA Ha PaHTH, KJIacChl U CTe-
NIeHW U HarpakiatoTcst opaeHamu. TombKo B AHITIMM U KOe-Tjie
ere (B MekjieHOypre) He IPUHSATO JaBaTh OPIICHA CYIAbsIM, XOTS
U TYT JIeIaloTcs uckmodenus. B ['epmanvu aBa pa3za mogHuMa-
Cs1 BOITPOC 00 OTMEHE OPJICHOB M YMHOB, M KaXIblid pa3 Peiixcrar
3aHMMAaJT HeOJIarOCKJIOHHYIO MTO3HIINI040

2 Burchard, 24-25, 29-32.
248 Aubin, 98.
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