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Cnucok cokpaiieHun

AIIK — ApOuTpaxHblii TipolieccyalibHbIi Kofeke Poccuiickor deneparn

BK - Bogxernslit konekc Poccuiickoit ®eneparyu

BAC P® — Bricimii Apoutpaxnsiii Cyn Poccuiickoii ®eneparmm

BC P® - Bepxosunbiii Cyn Poccuiickoit ®eneparyu

I'K - I'pasxnanckuii konekc Poccuiickoint ®enepanuu

I'TIK - I'paxxpaHckuii mporeccyaibHblid kKogeke Poccuiickoit @enepanuu

ECIIY - Esponeiickuii Cys Mo npaBam yesioBeKa

3akoH o BBeaeHnu B aeiicteue KAC — ®enepanpHbiil 3akoH oT 8 mapra 2015 r. Ne 22-
@3 «O BBeaeHuu B neictere Kogekca anMuHUCTpaTUBHOTO cyorpousBoacTsa Poccuiickon dene-
pauum»

3akoH o BepxoBHoM Cyne P® — denepanbHblii KOHCTUTYLIMOHHBIN 3aKOH OT 5 (beBpass
2014 r. Ne 3-®K3 «O Bepxosaom Cyne Poccuiickoit ®enepanmn»

3akoH 0 BOeHHbIX cyaax — PenepanbHblii KOHCTUTYIIMOHHBIA 3aKOH OT 23 uioHs 1999 r.
Ne 1-®K3 «O Boennbix cynax Poccuiickoit ®enepamm»

3aKkoH 0 rocyJapcTBeHHON IpakKJIaHCKOH ciayxk6e — DejepasbHblidl 3aKOH OT 27 U0
2004 1. Ne 79-@3 «O rocynapcTBEHHOM IpaxaaHcKou ciyxoe Poccuiickoit ®eneparivin»

3aKoH 0 rocy1apCcTBeHHOII Cy/1e0HO-IKCIIEPTHOM qeATeJbHOCTH — PeepabHbIi 3aKOH
ot 31 mast 2001 r. Ne 73-®3 «O rocynapcTBeHHO# CyieOHO-3KCIIePTHOM JIesITeIbHOCTH B Poccuiickoit
DPenepanumn»

3aKoH 0 KOMIIEHCAI[HH 3a HapylleHHe MpaBa Ha CyJONPOM3BOJICTBO B Pa3yMHbIH
cpok — Penepanphblii 3akoH 0T 30 anpesns 2010 r. Ne 68-P3 «O koMIieHcalyy 3a HapyllIeHUe IIpaBa
Ha CyJOMPOU3BOJACTBO B Pa3yMHBI CPOK WJIM MpaBa Ha UCIIOJIHEHHE CyeOHOro akTa B Pa3yMHBIN
CPOK»

3akon o Koncrutynmonnom Cyne P® — denepanbHblil KOHCTUTYIMOHHBIA 3aKOH OT 21
ntonsg 1994 r. Ne 1-OK3 «O Koncruryumonnom Cygne Poccniickoint ®epeparyin»

3akoH 0 mpaBe rpakjaH Ha cB000/ay nepeaBu:keHus1 — 3akoH PP or 25 mions 1993 r.
Ne 5242-1 «O npaBe rpaxgan Poccuiickoit ®eneparyii Ha cBOOOY MepeNBUKEeHHUsI, BRIOOpP MecTa
npeObIBaHUS U KUTENbCTBA B npesenax Poccuiickoilt ®eneparivin»

3akoH 0 mpeaynpe:KIeHnu pacnpocTpaHeHust TyoepkyJjge3a — DenepabHblid 3aKOH OT
18 mions 2001 r. Ne 77-®3 «O npenyrnpexkaeHUH pacripocTpaHeHus1 TyOepkyne3a B Poccuiickoi
DPenepanum»

3akoH o npokypatype — Penepanbhbiii 3akoH oT 17 sHBaps 1992 r. 2202-1 «O npokyparype
Poccuiickonn ®epeparyin»

3akoH 0 ncuxnarpudeckoi nomomm — PegepanbHbliil 3akoH ot 2 moisg 1992 r. Ne 3185-1
«O ncuxuaTpUYecKoi MOMOIIM U TAPaHTUAX MPaB IPakAaH MpU ee OKa3aHUM»

3akoH 0 cB000/1e COBECTH 1 0 PEJUTHO3HbIX 00beqnHeHnsIX — DejiepaibHblid 3aKOH OT
26 cents0ps 1997 r. Ne 125-03 «O cB0OOJIE COBECTU M O PEJIMTHO3HBIX O0BEIMHEHUSIX»

3akoH o craryce cyaeit — 3akoH P® ot 26 mions 1992 r. Ne 3132-1 «O craryce cynei B
Poccuiickon ®epeparyin»

3akoH 0 cTpaxoBbIX B3HOcax — PenepaibHbiil 3akoH OoT 24 uions 2009 r. Ne 212-d3 «O
cTpaxoBbiX B3HOcax B IleHcuonnsiit pona Poccuiickoit @enepanyn, PoHJ COLMATBHOTO CTPaXoBa-
Hus Poccuiickoit @eneparu, PenepanbHbiil oHN 00s13aTeIBHOIO MEAUIIMHCKOTO CTPAXOBAHUSI»

3akoH 0 cymax oomeil opucauknun — OeaepabHblii KOHCTUTYIIMOHHBIN 3aKOH OT 7 (heB-
paiisg 2011 r. Ne 1-®K3 «O cynax obiueit opucaukimu B Poccuiickoit ®enepariyin»

3aKoH o cyneoHoii cucreme — OeepabHblil KOHCTUTYLIMOHHBIH 3aKOH OT 31 nexkadpst 1996
r. Ne 1-®K3 «O cynebHoii cucteme Poccuiickoit ®eneparmm»
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3akoH 006 agBokatype — Penepanbhbiii 3akoH OT 31 Mast 2002 1. Ne 63-D3 «O06 aBoKaTCKOM
JesTeNbHOCTU M agBokarype B Poccuiickoit denepanum»

3akoH 00 a/MIHHCTPATUBHOM Ha3ope — DenepabHbiii 3aKkoH OT 6 arpestst 2011 r. Ne 64-
D3 «O06 agMUHUCTPATUBHOM HAJI30pe 32 JIMLIAMH, OCBOOOKICHHBIMH U3 MECT JIMILIEHUsI CBOOOIbI»

3akoH 00 apOouTpaKHbIX cyaax — denepaibHBIl KOHCTUTYIIMOHHBIM 3aKOH OT 28 ampens
1995 r. Ne 1-®K3 «O06 apoutpaxHbix cynax B Poccuiickoit Pepeparmm»

3aKoH 00 HCIOJHUTEJbHOM NPON3BoAcTBe — PenepanbHblil 3aKoH OT 2 oKTI0pst 2007 .
Ne 229-03 «O06 UCTIOTHUTETLHOM TPOU3BOJICTBE»

3akoH 00 opranax cyaeiickoro coodmiecrsa — egepaybabiii 3akoH oT 14 mapra 2002 r.
Ne 30-®3 «O6 opranax cypeiickoro coodmiectBa B Poccuiickoit Penepariym»

3aKkoH 00 OCHOBHBIX rapaHTHAX M30MpaTeJbHbIX NpaB — PenepabHbIA 3aKOH OT 12
utoHs 2002 1. Ne 67-®3 «O0 OCHOBHBIX TrapaHTHSAX W30MpaTebHBIX MpaB M MpaBa Ha y4acTHe B
pedepenayme rpaxkaan Poccuiickoit Penepanym»

3akoH 00 onleHOYHOIT AeAaTeabHOCTH — PeniepanbHbiil 3akoH OT 29 mons 1998 1. Ne 135-
®3 «O06 oneHouHOM fesTensHOCTH B Poccuiickoit depeparyn»

3K - 3emenbHblii kogeke Poccutickoit ®enepaiiuu

KAC - Kogekc agmuHKCTpaTuBHOTO cynonpou3BoacTsa Poccuiickoit depepariiu

KoAIl - Koneke Poccuiickoii ®eneparuy 06 aIMUHUCTPATHUBHBIX TIPABOHAPYILICHHUSIX

KC P® — Koucruryumonssiii Cyn Poccuiickoit ®enepanyu

HK - Hastorossiii koneke Poccuiickoit denepanumn

OcHoBbI 3akoHOAaTeabcTBA P® 0 HOTapnaTe — OCHOBH 3aKOHOMATEIbcTBAa Poccuiickoit
®eneparuu o Hotapuate, yTB. BepxoBHbiM CoBetoM P® 11 deBpas 1993 r. Ne 4462-1

IIpaBuiia oka3zaHus ycJIyr Ho4ToBo#i cBs3u — [IpaBuiia oka3zaHus yCIIyT MOYTOBOW CBSI3H,
yTB. NMPUKa30M MUHHUCTEPCTBA CBSI3U U MACCOBBIX KOMMYHUKauil P® ot 31 uions 2014 r. Ne 234

YUK - YronoBHO-UCHONHUTENBHBII Kozieke Poccuiickon ®enepanuu

VIIK - YronosHo-npoiieccyaibHbiil Kogekce Poccuiickoit depepariyiu
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Paznea I. O0mue nmosaoxeHusa

I'maBa 1. OCHOBHBIE IIOJIOKEHHUS

Cratba 1. Ilpeavet perysmpoBanus HacTosimero Koaekca

1. Hacrosimmuii Kogeke peryanpyer mopsiiok ocylecTBJIeHHsI aAMIHHCTPATHBHOIO
CyAONPON3BO/CTBA NMpPH paccMoTpennu u pa3pemennu BepxosubiM Cynom Poccuiickoit
denepanun, cy1aMn 00IIell IOPUCIUKIHA (JTajiee TaKKe — CyAbl) A JIMUHHCTPATHBHBIX 1]
0 3aIHUTe HAPYIIEHHBIX HJIH 0CIIApHBAaeMbIX NMPaB, CB000/] M 3aKOHHBLIX HHTEPECOB Ipazk-
JIaH, MPaB U 3aKOHHBIX HHTEPECOB OPraHu3aIluii, a TaK:Ke APYrux aIMUHUCTPATHBHBIX /11,
BO3HHKAIOIMINX U3 aJMAHHCTPATHBHBLIX H HHBIX MyOJAYHBIX MPABOOTHOIIEHNH W CBSI3aH-
HBIX C OCYIIECTBJEHHEM CyI€0HOr0o KOHTPOJISI 32 3aKOHHOCTHIO H 000CHOBAHHOCTHIO 0OCy-
IEeCTBJIEHHSA IoCyJapCTBEHHBIX NJIH HHBIX MyOJHYHBIX TOJHOMOYHIA.

2. Cyapl B nopsiake, npeaycMoTpeHHoM Hactosium Kogekcom, paccmaTpuBawT u
pa3pemaT MoABeI0MCTBEHHbIE UM aJIMUHUCTPATHBHbIE JieJla 0 3aluTe HapymIeHHbIX
WIN OCIApHBaeMbIX MPaB, CBOOO M 3aKOHHBIX HHTEPECOB I'PA’K/IaH, MPaB W 3aKOHHBIX
HHTEPECOB OPraHU3aIHil, BO3HIKAOIINE W3 aJMUHACTPATHBHBIX H HHBIX IMyOJNYHBIX Npa-
BOOTHOIIIEHHI, B TOM UYHCJie a/[MUHICTPAaTUBHBIE JieJia:

1) 06 ocmapuBaHNU HOPMATHBHBIX MPABOBBIX AKTOB MOJHOCTHIO WJIH B YACTH;

2) 00 ocmapuMBaHNU PelIeHNni, JeiicTBHil (0e31eficTBUsI) OPraHoOB rocyJAapCcTBEeHHO
BJIACTH, HHBIX FOCYapCTBEHHBIX OPraHOB, OPraHOB BOEHHOT'0 yIIpaBJIeHHsI, OPraHOB MeCT-
HOT'0 CaMOYIPaBJIEHNsI, T0JKHOCTHBIX JIMII, TOCYAaPCTBEHHBIX 1 MYHHIHIIAJbHBIX CJYyKa-
IHX;

3) 00 ocnapuBaHuM pelIeHn, JelcTBHII (0e3/1eilicTBHs) HEKOMMePYeCKHUX Oprann3a-
[Hi1, HaJleJI€HHBIX OTAEJbHLIMH roCyJAapCcTBEHHBIMI W HHBIMH IMyOJHYHBIMH MOJHOMO-
YHSIMH, B TOM YK CJI€ CAMOPeryJupyeMbIX Opranmu3anuii;

4) 00 ocmapuBaHHUM pemIeHHI, AeiicTBHi (0e3/1edCTBHA) KBAIH(PUKANNOHHBIX KOJI-
Jiernil cyzei;

5) 06 ocmapuBanuy pemenni, AecTBuil (6e3aeiicTBus) Bricieil SKk3aMeHAIMOHHO
KOMHUCCHH 10 NpreMy KBaJu(PUKAIMOHHOT0 9K3aMeHa Ha JJOJLKHOCTD CyJbH H 9K3aMeHa-
IHOHHBIX KOMHUCCHI cy0beKkTOB Poccuiickoii ®eaepanun no npuemMy KBajan(puKanuoHHOro
IK3aMeHa Ha JOJLKHOCTDH CyIbH (J1ajlee TaK:Ke — SK3aMeHalMOHHbIe KOMUCCHHM);

6) o 3ammTe M30MpaTEJLHBLIX NPaB W MpaBa Ha ydyacTue B pedyepeHaymMe rpakjaaH
Poccuiickoii ®enepanumn;

7) o mpuCy:X/IeHHH KOMIIEHCAI[U¥ 3a HapylleHHe MpaBa Ha CYJAONPOU3BOJCTBO B
Pa3yMHBIil CPOK IO JeJiaM, pacCMaTPHUBaeMbIM CyJaMH OOIIeld HPHCINKINA, WJIH MpaBa
Ha UCNOJHEHHE CyAe0HOro aKkTa cy/aa oomei PUCINKINA B PAa3yMHBIH CPOK.

3. Cyapl B nopsiake, npeaycMoTpeHHoM Hactosium Kogekcom, paccmMaTpuBawT u
pa3pemaT No/IBeIOMCTBEHHbIe UM aJJMHHICTPATHBHBIE J1eJa, CBSI3aHHbIE C OCYI[eCTB-
JIEHHEeM 00513aTeJIbHOTO Cy/IeOHOT0 KOHTPOJISI 32 CO0JII0IeHHeM MPaB H CB000,T YeJIOBEKa H
rpak/IaHinHa, MPaB OpraHu3anuii NPy peajgn3anun oTAeJbHbIX aIMUHUCTPATHBHbBIX BJIACT-
HBIX TPeOoBaHMil K (PU3NYECKHM JHIAM H OPraHu3anusaM, B TOM YicJe aJMAHNCTPATHAB-
HbIE Jeja:

1) o npuoCTaHOBJIEHHH JIESITEJLHOCTH WM JUKBUIAIUH MOJUTHYECKOH MAPTHH, ee
PErioHAJBLHOTO OTJEJEeHHsI WM HHOr0 CTPYKTYPHOIO MOApa3/ieJieHusi, IPyroro ooiie-
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CTBEHHOT'0 00'beJUHEHN S, PEeJUTHO3HON U HHOIl HEKOMMePYeCKOoil OpraHu3anum, a TaKkkKe
0 3amnpeTe JesITeJbHOCTH 00IECTBEHHOT0 00'beINHEHUS HJIU PEeJTUTrHO3HON OpraHu3anumn,
He ABJISIIONIUXCS PHINYeCKHMH JHUI[AMU, 00 HCKJIIYEeHINH CBeJeHN 0 HEKOMMePYeCcKoil
OpraHn3aIumn U3 rocy1apcTBeHHOr0 peecTpa;

2) 0 mpeKpalleHun JesITeJbHOCTH CPeJCTB MaccoBOH NH( opManmnu;

3) 0 B3BbICKAaHHHU JIEHEKHBIX CYyMM B CYET YILUIAThl YCTAHOBJEHHBIX 3aKOHOM 00s13a-
TeJbHBIX IUIATeKeH U CAaHKIMNH ¢ (pu3nuecKux Jul (Jajee — aJIMIHICTPATUBHBIE /1eja 0
B3BLICKAHUH 00513aTeJIbHBIX IIaTeKel U CAaHKI[UIil);

4) 0 moMemeHUN WHOCTPAHHOTO TPakJaHNHA WJIM JHIA 0e3 rpakJaHcTBa, mo/je-
JKalmx Jenopranuu niu nepenade Poccuiickoin ®enepanuein HHOCTPAHHOMY rOCyJapCTBY
B COOTBETCTBHH C MEKJAYHApPOAHbIM 10roBopom Poccuiickonn ®enepanuu 0 peaiMucChu,
Ju60 npuHumaeMbix Poccuiickoii @enepaiueii ”HOCTPAHHOTO IPaKJaHUHA WM Juna 6e3
rpakIaHCTBA, NepeJaHHbIX HHOCTPAHHBIM rocyaapcrsom Poccuiickoit ®@eepanun B COOT-
BETCTBHM C Me:K/IYHAPOJAHbIM J0roBopom Poccuiickonn ®enepanun 0 peajMuccum, HO He
HMeINX 3aKOHHbIX OCHOBaHMIi 1151 npeObiBanus (npo:kusanusi) B Poccuiickoii ®epe-
panuu (aJjiee — HHOCTPAHHBIN IPaK/IaHUH, MOJIeKANUI JeNOPTANNH WJIH PeaJMICCHH),
B MIpeJHA3HAYEeHHOE IS 3TOr0 clennajbHoe yUpe:K/ieHne, npeaycMoTpeHHoe geaepalib-
HbIM 3aKOHOM, PEryJUPYIOIINM MPaBOBOe MOJ0KeHNe HHOCTPAHHBIX rpa:xkjaad B Poccuii-
ckoii Penepanuu (ajiee — cnenuaJbHOE yUpeKAeHue), i 0 PO/ JIeHHN CPOKA MpeObIBAaHUS
HHOCTPAHHOI0 IPaK/IaHNHA B CHEIHAJbHOM YUYpe:K/eHNnHu (Jajee — aAMUHUCTPATUBHbIE
JieJia 0 BpeMEeHHOM NMOMellleHUI HHOCTPAHHOT0 I'PakJaHUHA, MO/IeKallero AernopTaniuu
WIN pPeaJMUCCHH, B CIIeI[HAJTbHOE YUPe:K/eHHe H O NMPO/IJeHINH CPOKA NpeObIBaHUS HHO-
CTPAHHOT0 TPaKJaHUHA, NO/JIeKAIIero JAenopTalui Wil peajMicciui, B ClienuaJIbHOM
yY4pesKIeHHN);

5) 00 ycraHoBJIeHUH, O IPOJIEHUH, TOCPOYHOM MpeKPaAIeHUH aIMUHUCTPATUBHOTO
HAA30pPa, a TaAK:Ke 0 YaCTUYHOH OTMEeHe WJIH T0NOJHEeHUN paHee YCTAHOBJIEHHbIX OAHA/I-
30pPHOMY JIHMIy aJMHHHCTPATHBHBIX OTPaHUYEHHIl (Jajiee TaKk:Ke — aJIMHHUCTPATHBHBIE
Jejia 00 aIMUHICTPATHBHOM HaJA30pe 3a JNIaMH, 0CBOOOK/I€HHBIMH U3 MECT JIMIIEHHSI
CB00O/DI);

6) 0o rocnuTaJM3AIUN IPAKJAAHNHA B MEJUIIMHCKYI0 OPraHU3aIiI0, OKAa3bIBAIOILYI0
NCUXHATPUYECKYI0 MOMOIIb B CTAIIHOHAPHBIX YCJOBHAX, B HEJOOPOBOJLHOM MOPSIJIKE, O
NPO/JIeHNH CPOKA rOCIUTAIN3ANMUN I'PAKTAHUHA B HEJI0OOPOBOJILHOM MOPSAKE UM O IICH-
XHATPUYECKOM OCBHU/I€TEJIHCTBOBAHUN I'PAK/IAHIHA B HEJ00POBOJILHOM MOPSIIKE;

7) 0 rocnuTAJM3ANNU FPAKJAHNHA B MEUIUHCKYI0 POTHBOTY0EPKYJI€3HYI0 Opra-
HHU3AHI0 B HEJOOPOBOJILHOM MOPSIIKE;

8) uHbIe aAMUHNCTPATHBHBIE /1€JIa 0 TOCIUTATU3AIUN I'PAKTAHHHA B MeUIINHCKYIO
OpPraHu3anui0 HEMCUXNaTPUUecKoro npocumisi B HeJ0OPOBOJILHOM MOPSIKE.

4. He nopJiexkat pacCMOTpPeHNI0 B MOPsi/IKe, yCTAHOBJAeHHOM HactosmuM Kojgek-
coM, JieJia, BO3HUKAKIIUE W3 MyOJUYHbIX IPABOOTHONIEHNI H OTHECEHHBIE (heaepansbHbIM
3ak0HOM K komneTeHnun Koncrurynmonnoro Cyna Poccuiickoit ®@eaepaium, KOHCTUTYIH-
OHHBIX (YCTaBHBIX) Cy/I0B cy0ObeKkTOB Poccuiickoii ®enepaiun, apoOuTpakHbIX Cy/I0B WJIH
Mo/IiesKaline pacCMOTPEHHIO B MHOM Cy/1eOHOM (TporeccyajbHOM) opsijake B BepxosHom
Cyne Poccuiickoii ®enepanun, cyaax oomei PUCIUKINN.

5. Ilonoxkennst HacTosimero Konekca He pacnpocTpaHsAlTCA HA MPOU3BOJACTBO IO
JejiaM 00 agMIHHCTPATUBHBIX MPABOHAPYIIEHNSIX, & TAKKe HA MPOU3BOACTBO MO JejiamM
00 oOpameHny B3bICKAaHHSI HA CPeJACTBa 0I0:KeTOB OI0:KeTHOU cucTembl Poccuiickoii
Penepanun.

1. B 4. 1 KOMMEHTUPYeMOl CTaTbu OmpeesieH MpeAMeT CyAeOHOH NesATeTbHOCTH IO JiejiaM
aIMUHUCTpaTHBHOTO cygonpou3BoacTBa. CornacHo ct. 118 Koncturymu PP cynebHast Biactb ocy-
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LIECTBJISIETCS IOCPEICTBOM KOHCTUTYLIMOHHOTO, IT'PakAAHCKOT0, 3 AMMHUCTPATUBHOIO U YTOJIOBHOTO
cyaonpousBoAcTBa. B npoueccyanpHoM nopsiake, npenxycmorpeHHoM KAC, ocyiectsisiercs aaMu-
HUCTPATUBHOE CYJOMPOU3BOACTBO cynamu ootielt oprucaukim 1 BC P®, kotopslii mocie cyneOHoi
pedopmbl 2014 1. ABJISAETCS BBICIIUM CyA€OHBIM OPraHOM ISl CYIOB OOIIEeH IOPUCANKIIUK U apOUT-
PaKHBIX CYIOB.

AJIMUHHCTpPATUBHOE CYJOMPOU3BOJCTBO OCYIIECTBIISETCS apOMTPaKHBIMH CylaMU B COOTBET-
creuu ¢ AIIK u apyrumu denepanbubivu 3akoHamu, HO He KAC, nockonbky KAC B cooTBeTCTBUM
C MpaBWJIaMH TJ1. 1 ¥ 2 He pacnpocTpaHseT CBoe JeHCTBIE Ha apOUTpPaKHBIE CYIbL.

2. B u. 2 1 3 KOMMEHTUPYEMOW CTaTbU OIpEJEsIeHbl KII0UEBblE KATErOPUU J1eJ1, OTHECEHHBIE
K BEJEHHUIO CcyloB 11 paccMoTpeHus B cootBeTcTBUM ¢ KAC. Kpurepuem ux nogpasiesneHus: Ha
BU/IBI SIBJISIETCS BO3OY K/ICHUE Je/1a M0 MHUIMATYBE I'PakIaHUHA WIIM OPTraHU3aIiy, 00PaIaioIuXCsI
3a 3alIUTON CBOMX B TIPaB B chepe MyOTUIHO-TTPABOBBIX OTHOIICHUH (4. 2 aHAIM3UPYEMOW CTaThH),
MO0 OCYIIECTBICHUE CyAeOHOrO KOHTPOJIS 32 3aKOHHOCTBIO JISHICTBUI OPraHOB, HA/ICNEHHBIX ITyO-
JIMYHOW BJIACTBIO, KOT/IA JIEJI0 BO30YXKJaeTCs 10 MHUIIMATHBE HE TPaXAaH M OpraHu3alvid, a Jpyrux
JIUI, @ IMEHHO OPraHOB U JOJKHOCTHBIX JIMII, OCYIIECTBIISIONIMX CBOU MOJTHOMOYHMS B chepe myo-
JIMYHOTO TIpaBa.

3. B 4. 4 KOMMEHTHPYEMOI1 CTaTbU MEPEUUCIICHBI JIeNla, KOTOPble TaKKe OTHOCATCH K cdepe
AeATeTbHOCTA OpraHoB BiacTu. OIHAKO CyAeOHBI KOHTPOJIb 32 IEUCTBUSMHU YKa3aHHBIX OPraHOB
rOCY/IapCTBEHHOM BJIACTH U WHBIX OPTraHOB, HAJEJICHHBIX MyOJIUYHBIMU TTOJTHOMOUYHUSIMH, OCYIIECTB-
asiercst npyrumu cyaeOHsiME opraHamul — KC P®, KOHCTUTYIMOHHBIMY (YCTaBHBIMH ) CyIaMU CYOBEK-
TOB P®, apOuTpakHBIMU CyIaMH, a Takke B OTAeIbHBIX cydasx BC P® u cynamu oO1mieit oprcavk-
LIM1 BHE PAMOK aJMUHUACTPATUBHOI'O CYIOITPOM3BOJCTBA B COOTBETCTBUU C JPYIrMMHU (peAepalbHbIMU
3akoHamu, B ToM uncie u ['TIK, a ue KAC.

Hanpumep, B coorBerctBum ¢ 1. 36 I'TIK ocymectsisiercs: paccMoTpeHue Jejl O BHECEHUN
UCIIpaBJICHU WJIM U3MEHEHUI B 3alUCH aKTOB I'PaXJAHCKOr0 COCTOSsIHUS, eciu opranbl 3AI'Ca npu
OTCYTCTBMHU CIIOpa O IPaB€ OTKA3aJIUChb BHECTH UCIIPABJICHUS] WIA U3MEHEHHS B IIPOU3BE/ICHHbIC
3ancu. Opransl 3AI'Ca ocyIecTBIISIOT TOTHOMOYMS ITyOJTMYHO-TTPABOBOTO XapaKTepa, HO JaHHasI
KaTeropus Jies MpsiMO OTHECEHA K JeIaM 0CcOOOro MPOM3BOJCTBA, PACCMATPUBAEMBIM IO MTPAaBUJIAM
I'TIK.

To xe camoe kacaetcs jaen, ykasanueix B 1. 37 I'TIK, oTHOCUTENIbHO paccMOTpeHusl 3asiB-
JIEHWIA O COBEPILIECHHBIX HOTApHATbHBIX AEHCTBHAX WM 00 OTKa3e B MX coBepiueHuu. Hotapuyc
HaJieJIeH OIpeIeIEHHBIMU Ty OJIMYHO-TIPABOBBIMU ITOJTHOMOYHSIMH, TTOCKOJIBKY B COOTBETCTBHH CO CT.
1 OcHoB 3akoHonarenscTBa P® 0 HoTapuare coBepiliaeT HoTapuaJlbHbIE JEUCTBUS OT UMeHH Poccuii-
ckoil Penepariy. Bmecte ¢ TeM OH He SIBJISIETCS JOIKHOCTHBIM JIMIIOM U HE BXOIUT B CUCTEMY Opra-
HOB IrOCYAapCTBEHHOH BJIACTH, IOTOMY MPSIMOU CyA€OHBIN KOHTPOJIb 32 €ro ISHCTBUSIMU OCYILIECTB-
JISIeTCsl B TOPSIZIKE TPakJAHCKOTO CYIONPOU3BOACTBA B COOTBETCTBUM C OCOOBIM IPOIECCYaTbHBIM
MOPSIIKOM B paMKax 0cOO0ro MPOU3BOACTBA.

4. CornacHo 4. 5 koMMeHTUpYyeMoi cratbu AerictBue KAC He pacnpocTpaHsieTcsl Ha Mpou3-
BOJICTBO T10 iej1laM 00 aJMUHUCTPATUBHBIX MPABOHAPYIIIEHHSX, TOCKOIBKY JTaHHBIE IeJla pacCMaTpH-
Batotcst B cootBeTcTBUM ¢ KOAII. Takske neiictBue KAC He pacnipocTpaHsieTcsi Ha IPOM3BOJICTBO 10
aenaM 00 oOpallieHny B3bICKaHUSI Ha CPEJICTBA OIO/IKETOB OIKeTHOU cuctemMbl Poccuiickoir Pefe-
paimu, OCKOJIbKY JaHHasi cpepa peryaupyercs: bK.

Crarbs 2. 3aKOHOAATEJLCTBO 00 aJJMUHUCTPATUBHOM CY10NPOU3BO/ICTBE

1. Ilopsaaok ocymecTBJAeHUS AAMUHUCTPATHBHOIO CyI0NIPON3BO/ICTBA OIIpeesieTCs
Koncruryumeii Poccniickonn ®enepanun, ®enepajbHbIM KOHCTUTYIIUOHHBIM 3aKOHOM OT
31 nexadpsa 1996 roga Ne 1-®K3 «O cyneoHnoii cucreme Poccuiickoii ®enepanun», ®ese-
PaJbHbBIM KOHCTUTYIMOHHBIM 3aKOHOM 0T 23 nwoHA 1999 roga Ne 1-®K3 «O BoeHHBIX
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cynax Poccuniickonn ®enepauun», ®egepajibHbIM KOHCTUTYIMOHHBIM 3aKOHOM OT 7 peB-
pajst 2011 roga Ne 1-®K3 «O cynax o6mieii pucauknuu B Poccuiickoii ®egepanmnn», a
Takke HacTossmuM Koaexcom n jpyrumu reiepaibHbIME 3aKOHAM.

2. Ecau mexkayHapoaHbiM JorosopoM Poccuiickoit ®eepanyu yCTaHOBJIEHbI HHbIE
NpaBljIa aMHUHHCTPATUBHOIO CyIONPOU3BO/JCTBA, YeM NpeJayCMOTPEeHHbIe HACTOSIIHM
Konekcom, npuMeHAI0TCS IPaBHJIA MeKYHAPOHOI0 J0roBopa.

3. IlpeaycmorpeHnbie HacTosimuM Kojaekcom oOmme mpaBmia agMUHHCTPATHB-
HOI'O CyJONPOU3BOJCTBA B CydaXx NepBOMH, ane IsIHMOHHON, KaCCAllMOHHON 1 HAJ30PHON
HHCTAHINH NPUMEHSAIOTCS KO BCeM KaTeropusM aJMHHHCTPATHUBHBIX JeJ C Y4eTOM 0CO-
OeHHOCTell MPOU3BOACTBA MO OT/eJbHBIM KaTeropusiM a/IMUHHCTPATHBHBIX /1eJI, yCTAHOB-
JeHHbBIX HacTosamuM Kogexkcom.

4. B ciyyae oTCyTCTBHSI HOPMBI NIPOLIECCYATbHOI0 NPaBa, peryJupyromnieil oTHouIe-
HHS1, BOSHHKIIINE B X0/1¢ a/IMUHUCTPATHBHOIO Cy10NPON3BOACTBA, Cy/] IPUMEHsIeT HOpMY,
PeryJipyomylo cXo/JHble OTHOIIEHU (AHAJIOTHS 3aKOHA), a IPH OTCYTCTBUY TAaKOH HOPMBI
JIeHICTBYeT MCXO/s1 U3 IPUMHIMIIOB OCYIeCTBJIeHus npasocyaus B Poccuiickonn ®enepanuu
(anmajorus npasa).

S. ATMIHHMCTPaTHBHOE CYyJONPON3BOACTBO OCYIIECTBJISIETCS B COOTBETCTBHHU C TEMH
HOPMaMH IPOILeCcCyaJbHOr0 NpaBa, KOTOpPbie AefiCTBYIOT BO BpeMsl PacCCMOTPEeHHs U pa3-
pelIeHusi aJMUHHCTPATHBHOIO JieJia, COBEePIIeHUsA OTAeJbHOr0 MpOIecCyaJbHOro eu-
CTBHSI.

1. KommeHTrpyemasi cTaThsi OCBSIIIEHA BOIPOCAM MCTOYHUKOB 3aKOHO/IATENILCTBA 00 a/IMU-
HUCTPATUBHOM CYJOIPOM3BOJCTBE U OINpelessieT UX TPaAULMOHHYI0 uepapxuio: Koncturyuus PO,
(enepanbHbie KOHCTUTYLIMOHHBIE 3aKOHBI, KAC 1 apyrue ¢eaepajibHble 3aKOHBI.

Kak m3BectHO, B u. 1 cT1. 1 I'TIK 1 u. 2 cr. 3 AIIK npu BbicTpauBaHUM MepapXxuy UCTOYHUKOB
IPaKIAHCKOTO TPOLIECCYATIBHOTO M apOMTPaKHOTO MPOLIECCYATbHOTO 3aKOHOIATENILCTBA TIPHOPUTET
cpenu genepaibHbiX 3akoHOB oTaercs coorsercTBeHHO ['TIK u ATTK, nockonbky apyrue genepab-
HBIE 3aKOHBI, PETYJIMPYIOILME NOPAAOK IPakAaHCKOro cynonpounssonacTsa no I'TIK u nopsanok cyno-
npoussozcTea 1o AIIK, moryt npunumarscs tonbko B coorBercTBum ¢ ['TIK n AITK.

B koMMeHTHpyeMOli cTaTbe HOPMBI O TAKOM IIPUOPUTETE B BOMPOCAX OCYLIECTBIECHUS aMU-
HUCTPATUBHOTO CYIOIPOM3BOICTBA cygaMu oOmeit opucaukiuu 1 BC P® no nenam, oTHeCEeHHBIM
KAC x ux noaseioMCTBEeHHOCTH, He cofep:kutcs. O3Havaet i 310, uto KAC He sBIsieTcs] OCHOB-
HBIM MCTOYHMKOM IPAaBUJI aIMUHUCTPATUBHOTO CYIOIPOM3BO/CTBA ISl CYAOB CpPeAu Opyrux (ene-
paJIbHBIX 3aKOHOB, KOTOpbIE TaKke€ MOTYT perjiaMeHTHpOBaTh AaHHble Bornpockl? lonaraem, yro u
npumenutesibHo K KAC npuopurer npuHagiexur HopMam gaHHoro Kozekca, eciu gpyrue ene-
pasbHBIE 3aKOHBI He Oy/IeT COOTBETCTBOBATh My U OyayT NpuHsATH He B cooTBeTcTBUM ¢ KAC. OcHo-
BaHUEM [|J1s TAKOTO OTBETA SIBJISIETCS 4. 3 KOMMEHTUPYEMOM CTaThU, AOMYyCKaIoLIas aHaJIOTUIO 3aKOHA.
[TosToMy B TaHHOM CiTy4ae TP BHIOOpPE UCTOYHMKOB 3aKOHOJATEIbCTBA ISl PACCMOTPEHUs e 110
KAC Bo3moxHO mpumeHeHue 1o anaioruu 4. 1 cr. 1 I'TIK.

2. Yactb 2 KOMMEHTUPYEMO CTaThU 3aKpeIlisieT TPAAULIMOHHOE MPABUIIO O MPUOPUTETE MEX-
JOYHAPOJHBIX IOTOBOPOB IMPUMEHUTEIBHO K MPaBUIaM aJMUHUCTPATUBHOIO CyAONPOU3BOACTBA. B
YaCTHOCTH, BO3MOXHO MPUMEHEHHE MEXIYHapOIHBbIX JOTOBOPOB M KOHBEHIMM, PEryJUpYIOLINX
OTJEeJIbHBIE BOITPOCHI CY0NpoU3BocTBa. Harpumep, o Bompocam cyieOHbIX M3BEHIEHHI JOITyCTUMO
IIPUMEHEHUE B OTHOLIEHNU MHOCTPAHHBIX YYaCTHUKOB Mpoliecca KOHBEHIIMM 0 Bpy4YEeHUH 3a TPaHU-
el cyaeOHbIX ¥ HeCyeOHBIX JOKYMEHTOB, TTOCKOJIBKY «HHUYTO HE MEIIAeT roCyAapCcTBaM-y4acTHU-
KaM MpUMEHATh KOHBEHIMIO B MX OTHOULIEHUSIX JIPYr C JPYroM K Jieam, OTHOCSIIMMCS K cdepe
MyOIMYHOTO MpaBa. . .»!

! Mpakiueckoe pykoBoacTBO 1o mpuMeHernio [aarckoil KOHBEHIMH O BPYYEHNH 3a IPAHALEH CyIeOHbIX U BHECYICOHBIX JIOKY-
MeHTOB / OTB. penl. u nep. ¢ ann1. A.H. JKunbnos. 3-e uza. M.: Bontepe Kiysep, 2007. C. 38.
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3. CormacHo 4. 3 KOMMEHTHPYEMOU CTaThbu HEOOXOAMMO oOpaIaTh BHUMaHue Ha mudde-
PEHLIMALIMIO TTPOLIECCYAIbHBIX HOPM U MPABUJI B OTHOIIEHUU Kak/I0W KOHKPETHOM KaTeropuu el
a/IMUHUCTPATUBHOIO cynonpou3BonacTsa B coorBercTBUM ¢ KAC. Tak, nmponeccyaibHblii MOPSAA0K
OCHapyBaHKsI HOPMATUBHBIX IIPABOBBIX AKTOB CYILECTBEHHO OTIMYAETCS OT PACCMOTPEHHUS JEN O
FOCIUTAIM3AIMU TPakKJaHWHA B MEJULIMHCKYIO OPraHU3alMio, OKa3bIBAIOLIYIO ICUXUATPUUYECKYIO
MIOMOIIIb B CTAIMOHAPHBIX YCIIOBUSIX, B HEJOOPOBOJILHOM TMOPSIZIKE U T.[I.

4. Kak yxe ormeuasnock, KAC ponyckaer mpuMeHeHre MpoIecCyaabHbIX HOPM IO TIpaBUIamM
AHAJIOTMU 3aKOHA M aHAJIOTMHU [1PaBa, €CJIM COOTBETCTBYIOIIME IIPOLIECCYaIbHbIE OTHOILIEHH S HE ypery-
muposansl IpsiMo B KAC. B janHOM cityyae J1ydIiM UCTOUHUKOM 1Sl IPUMEHEHHSI HOPM B TIOPSIZIKE
aHayornu 3akoHa Moxet ObITh [ TIK, MOCKONbKY MIMEHHO Ha €ro OCHOBE TIOCTPOEHA CUCTeMa peryJiv-
poanus B KAC u cam KAC nosiBusics B pesyasrare Bbiaesnenus us ['TIK psga nonoxenuit, oTHOCS-
IIMXCS K JeJ1aM 13 Iy OJTMYHO-TIPABOBBIX OTHOIIIEHUI. B 3TOM 11aHe cieyeT OTMETUTb, YTO OCHOBHAS
yacTb nonoxennii KAC coBnaaeT MoJHOCTBIO JTMOO COOTBETCTBYET IO CBOEMY «IyXy» IMpaBHJIaM
I'TIK u ATIK, nockonbky, Haripumep, I'TIK no Bbinenenus u3 vero Hopm KAC noctarodHo ycnenrHo
peryJmpoBal IOPSIIOK pacCMOTPEHUs AesT U3 MyOnuaHbIX TTpaBooTHoIeHwi, a AITK coxpansier B
ceOe mpaBuIa aJMUHUCTPATUBHOTO CYIONPOM3BOICTBA [IsI PACCMOTPEHHM S [eJI, OTHECEHHBIX K BeJie-
HUIO apOUTpaXHBIX CcynoB. [loaToMy A1 IpUMeHeHHs] HOPM IO aHAJIOTUM 3aKOHA JIYYIIMM MCTOY-
Hukom Oyzaet I'TIK, a takxke B otaenbHbIX ciayvasx u AITK, KoTopble SIBISIIOTCS KIACCUYECKUMH U
6a30BbIMU TTPOIIECCyaTbHBIMU 3aKOHAMH. Hamprimep, paccMoTpeHue e 1o KOJUIEKTUBHBIM aJMH-
HUCTPAaTUBHBIM HcKaM B mopsizike cT. 42 KAC notpe0GyeT NpuMeHEeHusI 10 aHAJIOTUH MHOTHX T10JI0-
xeHuit 1. 28.2 AIIK, NOCKONbKy 1Jisl peryIMpoBaHus TaKOTO CJIOKHOTO M OTHOCUTEJIBHO HOBOTO
IJIsl POCCUIICKOTO MPOLECCYaIbHOTO 3aKOHOAATEIbCTBA MHCTUTYTA, KAK IPYIIIOBbIE UCKU U TPYMIIO-
BOE IMPOU3BOJICTBO, ofiHOM cTaThl KAC SIBHO HETOCTaTOYHO (CM. MOApoOHEe KOMMEHTapuH K CT. 42
KACQ).

[Tpu npuMeHeHn HOpM MPOLIECCYaTbHOTO MpaBa Mo aHAJIOTUH HEOOXOAUMO OTMETUTH BaXKHYIO
POJIb MIPUHIIMIIOB TPAXKJAHCKOTO MPOLIECCYaTbHOTO U apOMTPaKHOTO MPOIIECCYATbHOTO MpaBa, KOTO-
pble MO3BOJISIIOT HATU BEPHOE PELlieHNe TOrO WM MHOTO BONpoca. B cuily KOHCTUTYIIMOHHOTO MPUH-
IIMIa PABEHCTBA MePe/i 3aKOHOM U CYIOM HOPSJOK OCYIIECTBICHHSI TOJTHOMOYUI OPraHoB CyeOHOM
BJIACTU B paMKax Kak I'PakJaHCKOro, TaK M aMUHUCTPATUBHOTO CYIOIPOM3BOJCTBA B LIEJIOM SIBJISI-
eTcsl €IMHBIM, YTO BUIHO TIPU aHajM3e OTAebHBIX npaBui u HopM KAC, HanpumMep o cyObeKTax,
0 JIOKa3aTeJIbCTBaX M JOKa3bIBAHUM, 00 M3BEIICHUSIX, O MOPs/IKE MOATOTOBKH U CAMOTO CyIeOHOro
pa3buparenbCcTBa U T. 1.

KimoueBble pUHIMIIBI OCYIIECTBIIEHN S IPABOCYAUS (aHAIOTH S ITpaBa) c(pOpMYIMPOBAHBI B III.
1, 2 1 ocobenHo B 1. 7 «CyneOHasi BacTh U npokyparypa» Koncturynmu P®, a Takxke B 1ieoM
pszie MeXIyHapOOHO-TIPaBOBBIX IOKYMEHTOB, Hanipumep B KoHBeHIMU O 3aiure rpaB 4esaoBeKa U
OCHOBHBIX CBOOO[. BOJBIIIYI0 pOsib B BBISIBJIEHUU TPUHIUIIOB OCYIIECTBIICHHS MTPABOCYAUS UTPAET
KC P®, npuHSBIIMI 3HAYUTEIILHOE YUCIIO CYIeOHBIX aKTOB IO BOIPOCAM OCYIIECTBIICHUS TTPABOCY-
IWsl ¥ TIpaBa Ha cyaeOHylo 3ammry. [loaTroMy, onupasich Ha KJIIOYEBbIe TIPUHIMITBI TPaKIAHCKOTO U
aIMUHUCTPATHBHOTO CYJOIPOU3BOICTB, KOTOpbIe equHoo0pasHo onpeaenensl B [TIK, ATTK u KAC,
BO3MOKHO Y MPAaBUJIbHOE ITPUMEHEHKE MTPOLECCYAIbHBIX HOPM I10 aHAJIOTWU AJIsl pellieHUs He ype-
ryapoBaHHbiX B KAC mporeccyalibHbIX BOIPOCOB MPU COBEPLIEHUH OTAEIbHBIX IPOLIECCYATbHBIX
JEWCTBUM.

5. B 4. 5 koMMeHTHpyeMO# cTaThu ornpeeneHsl npasuia aencteus HopM KAC no BpemeHu.
37aech cnefyeT OTMETHTb, YTO aJIMUHUCTPATUBHOE CYIONPOU3BOICTBO OCYIIECTBJISIETCS BCEria B
COOTBETCTBUM C TEMH HOPMaMH [IPOLIECCYaJIbHOTO IIpaBa, KOTOPBIE AEHUCTBYIOT BO BPEMS pacCMOTpe-
HUS M pa3pelieHus aIMUHUCTPATUBHOIO JIeNa, COBEPIIEHUS KaXI0ro OTAEIbHOIO MPOLECCYaIbHOTO
nevicteus. [ToaTomy npouieccyaabHOMY IIpaBy, B OTJIMUME OT MaTepUaIbHOTO IIPaBa, HECBOMCTBEHHO
«TepekUBAHUE 3aKOHA», TOCKOJIbKY CYIOITPOM3BOJCTBO BCEI/Ia OCYIIECTBIISETCS 10 IpaBuilaMm, Aeu-
CTBYIOIIMM B MOMEHT COBEPLICHHUS KaK/10TO KOHKPETHOIO MPOLIECCYaIbHOTO AEHUCTBUS.
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Crarbsa 3. 3a1ayn aJMUHUCTPATUBHOIO CYy/I0NIPOU3BOICTBA

3agayamMu aJMUHUCTPATUBHOIO CyONPOU3BO/ICTBA SABJISIIOTCS:

1) oGecnieyenue JOCTYIIHOCTH NPAaBOCYAusi B cpepe aAMUHHCTPATUBHBIX H HHBIX Iy0-
JIMYHBIX MPABOOTHOIIEHMUIT;

2) 3amMTa HAPYIIEHHbIX WJIH OCNIApUBaeMbIX MPaB, CBO0O/ 1 3aKOHHBIX HHTEPECOB
rpax</Jiad, IpaB M 3aKOHHBIX MHTEPeCcOB OpraHm3anui B cdepe aJMHHNCTPATHBHBIX U
HHBIX MyOJUYHBIX IPABOOTHOLIEHUI;

3) npaBHJbHOE U CBOEBPEeMEHHOE PAaCCMOTPEeHNe U pa3pelieHne aJMUHUCTPATHBHBIX
neur;

4) ykperuieHHe 3aKOHHOCTH U Npeaynpe:k/ieHne HapylmeHuil B cpepe aJMHUHHCTPA-
THBHBIX M HHBIX MYOJHYHBIX IPABOOTHONIEHHUIA.

1. 3agaum aJMUHUCTPATUBHOIO CYAONPOU3BOICTBA UMEIOT ITPOr PAMMHO-1IEJIEBOE Ha3HAYEHUE
Y OKa3bIBAIOT OOJIBIIIOE BIMSIHUE HA MTPABOBOE PEryJIMpPOBaHUE U MPOIecC MpaBonpuMeHeHus. OHu
ornpeneseHsl ucxoas u3 Koncruryuuu PO, dpenepaibHbIX KOHCTUTYLIMOHHBIX 3aKOHOB M MEXAyHa-
ponHbIx Jorosopos Poccuu, B ocodenHocT KOHBEHIMHM 0 3a1uTe rmpas 4ejoBeKa U OCHOBHBIX CBO-
oox.

B ocHOBHOM 3HaueHMe 3a/a4 3aK/Ioyaercs B cieyiouieM. Bo-nepBbiX, ¢ IOMOLIbIO 3a1au
aIMUHUCTPATUBHOIO CY/IOIPOU3BOICTBA BO3MOXKHO BbISIBJIEHUE [IEMCTBUTEILHOTO CMBICIIA U COZIEP-
*aHusi Toi wim uHot Hopmbl KAC, 1, BO-BTOPBIX, 3a/1a4M CYONPOU3BOCTBA 3aaI0T MTPABUIbHbIE
OPUEHTUPHI 1JIs1 pa3pellieHNs] TPaBONPUMEHUTEIIBHBIX BOIIPOCOB, KOIZla OTCYTCTBYET HOpMa TEXHU-
YECKOro XapaKkTepa, HO TeM He MeéHee KOHKPETHBIN BOIIPOC, IIOCTABJIEHHbIN Mepe]] CYI0M, HYKIAeTCsl
B pa3pelIeHUH.

2. AHanu3 OTAENbHBIX 33/1a4 aIMUHHUCTPATUBHOTO CY/IOTPOU3BOICTBA MTOKA3bIBAET, YTO OHU HE
UMEIOT crielUpUKY, OTIMYAIIIEN UX OT 3aJa4y PpaBoCcyaus B cepe rpakJaHCKOro CyJONPOU3BO-
CTBa, IIOCKOJIbKY 3a/1auy IIPaBOCYAMs BCErJa eAUHbL. B yacTHOCTH, 3a1auu, U3/I0KEHHbIE B KOMMEH-
TUPYEMOM CTaThe, COBMAAAIOT C TEMU 3a/jauaMH I'PakAaHCKOIO CYI0IIPOM3BO/JCTBA, KOTOPBIE OIpe/ie-
nensl B cT. 2 I'TIK, 1 3a1auamMu cyionpon3BOICTBA B apOUTPaKHBIX CyJax, yKazaHHbIMU B cT. 2 ATTK.
Tako¥i moaxo[ SBJIsIeTCs MPABUIIBHBIM, ITOCKOJIBKY 33/1a4H JIIOOTO MPaBOCYHsl, KOTOPOE OCYIIECTB-
JISieTcsl TIOCPE/ICTBOM KaK KOHCTUTYLMOHHOTO, TPaskJAaHCKOIO, YIOJIOBHOTO, TaK U aJMUHUCTPATHUB-
HOT'O CYJOIIPOM3BOACTBA, €AMHBL. 3aJa4l A JIMUHUCTPATUBHOIO CYJOIIPOM3BOACTBA PEIIAIOTCS CyAaMU
C TIOMOIIIBIO TOJIBKO UM TMPUCYIIUX MOJTHOMOYMIA U C YY€TOM MeCTa TOrO WJIM MHOTO CyAa B OOIIen
cyaeOHou cucteme. Tak, cyabl IEpBOM MHCTAHIIMK Pa3pelnaloT Aejia U3 afMUHUACTPATUBHBIX U MHBIX
MyOMMYHBIX TPABOOTHOIIEHHH, a BBHILIECTOSIIIME CY/Abl AJIs1 pelIeHus 3a1a4 CyIOIPOU3BOICTBA pac-
CMaTpHBAIOT JieJia B TIOPsIJIKE MTPOM3BOJICTB TIO MEPECMOTPY Cy/IeOHBIX aKTOB.

3. O6ecnieyenue 10CTyMa K MPaBOCYIUIO SABJISIETCS OAHOM M3 (DyHAAMEHTAJIBHBIX 3aa4 MTPaBo-
Cyausl, TIOCKOJbKY BhiTeKaeT u3 cT. 46 Koncruryun P®, cr. 8 BeeolOmielt aekiapaiun mpas 4eno-
BeKa, cT. 6 KoHBeHIMY 0 3aiuTe npas 4eaoBeKa U OCHOBHBIX CBOOO], TAPaHTUPYIONIMX CBOOOIHBIN
1 OeCIpernsATCTBEHHBIH JOCTYI K MpaBocyauio. [Ipu 3ToM coBpeMeHHOe TOHMMaHKe JIOCTYTA K Tpa-
BOCY/IMIO 3aKJII0YAETCS HE TOJIBKO B OECTPENSITCTBEHHOM BOZMOKHOCTH OOpallieHus K cyay. Joctym k
MIPaBOCYINIO TIOHUMAETCSI KaK Havasio, KOTOPOe I0JKHO OBITh 00eCIIeYeHO Ha BCeX CTaIUsIX Mpoliecca
— OT MPOXOKIAEHUS 0CYIeOHBIX ITANOB MTPABOBOH 3aIUTHI, HA CTAIUAX BO30YXKIEHU jena, cyneo-
HOTO paz0OMpatesbCcTBa 10 BO3MOKHOCTEN pean30BaTh MPaBO Ha oOpalieHue B Cy/bl, Ha/IeIeHHbIE
MIOJIHOMOYHEM 10 TIEPECMOTPY CyleOHBIX aKTOB, M IIPABO Ha MCHOJHEHUe cyaeOHoro akta. Kpome
TOTO, JJOCTYII K TIPABOCY/AUIO OJKEH ObITh FAPAHTUPOBAH KaK BCEH CUCTEMOMU MPABOBOTO PEryIrpo-
BaHM$ A JMUHUCTPATUBHOIO CY/IOITPOU3BO/ICTBA, TaK U CO3JJAHUEM SKOHOMUYECKUX U OPraHU3al[OH-
HBIX YCJIOBUH [IIsl BOBMOKHOCTU OOpAIleHusI K CYAY.
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Hexkotopsie 3a1auu sIBASIOTCS OMHOBPEMEHHO U 1EJIbIO MPABOCY/IUSI, B YACTHOCTH 3alllUTa Hapy-
IIIEHHBIX UJIM OCTIAPUBAEMBIX IPAB, CBOOO/ M 3aKOHHBIX MHTEPECOB IPaXk/IaH, MPaB U 3aKOHHBIX MHTE-
pecoB opranu3anuii B chepe aIMUHUCTPATUBHBIX U MHBIX MYOJTMUYHBIX MPABOOTHOIIEHUH, KOTOpast
U JIOCTUraeTcsl MyTeM PacCMOTPEHHUS U pa3pellieHus [eJ1 CyAaMHu, B TOM YMCIIe U B paMKax aJMu-
HUCTPATUBHOIO CyAONPOU3BOACTBA. TO ke caMOe OTHOCUTCS U K IPAaBWJIbBHOMY U CBOEBPEMEHHOMY
PacCMOTPEHUIO U pa3pelIeHUI0 aJIMUHUCTPATUBHBIX e, & TAK)KE K YKPEIJICHUIO 3aKOHHOCTH U TIpe-
AOyNpexXICHUI0 HapyIIeHU! B chepe aAMIUHUCTPATUBHBIX U MHBIX MTyOJTMYHBIX PABOOTHOITIEHUH. Bee
yKa3aHHbIE 3a[]a4Ml PEIIAITCS TaKXkKe MyTeM OCYIIECTBICHUs CyleOHBIX MOTHOMOYMI MOCPECTBOM
COBEpIIIEHHS MPOLIECCYaTbHBIX JEUCTBUI.

Crarba 4. IIpaBo Ha oOpaieHue B cyj C
a/IMUHHCTPATHBHBIM HCKOBBIM 3asIBJI€HHEM

1. Ka:xxqomy 3anHTEpeCcOBAaHHOMY JIMILYy FAaPaAHTHPYETCS MPAaBO HA oOpaleHne B Cy/1
3a 3alUTON HAPYIIEHHBIX WJIH OCIIAPHMBAaeMbIX MPaB, CBO00 1 3aKOHHBIX HHTEPECOB, B
TOM UHCJIe B CIy4yae, eCJid, 10 MHEHUI0 3TOro0 JHUIla, CO3aHbl MPENsITCTBUA K OCYI[eCTB-
JIEHHIO €ro MpaB, CBOOO/ U peajn3anii 3aKOHHBIX HHTEPECOB JH00 HA HEro He3aKOHHO
BO3JIOK€HA KaKasi-In00 00sI3aHHOCTh, a TAK Ke MPaBo HA o0palleHue B Cy/l B 3alUTY IpaB
JPYTUX JUIl HJIA B 3aIIHTY MyOJMYHBIX HHTEPECOB B CJIYyYasaX, MPeAyCMOTPEHHbIX HACTOS-
muM Kogexkcom u apyrumm pegepaibHbIMU 3aKOHAMM.

2. [IpuHy:K1eHHE K OTKa3y OT MpaBa HA oOpaiieHue B Cy/1 SIBJISIETCS HeJOMyCTHMbIM.

3. Ecau aus ompejesieHHON KaTeropuy aJMHHHCTPATHBHBIX Aen (pelepajbHbIM
3aKOHOM YCTAHOBJIEH 00sI3aTeJbHBbIH J0CyleOHbIl MOPSI0K YPeryJupoBaHusl aJMHHU-
CTPATHBHOIO WJIH HHOTO MyOJHYHOro cropa, odpaieHue B cy/l BO3MOKHO MOCJe cO0JI0-
JIEHHSI TAKOT0 MOPsIAKA.

4. UnocTpaHHble rpaxcjaHe, Juia 6e3 rpakJ1aHnCcTBa, HHOCTPAHHbIE H MEKIyHAPOI-
Hble OPraHu3anuM (Jajee TaK:Ke — HHOCTPAHHbIE JIMI[a) MMEIT NPaBo 00pamaTbCs B Cy/Ibl
3a 3aUTON CBOMX HAPYIIEHHBIX HJIH OCIAPUBAaeMbIX MPaB, CBO0O/ U 3aKOHHBLIX HHTEpe-
coB B cpepe aMIHUCTPATHBHBIX H HHBIX MyOJUYHBIX MPABOOTHOIIIEHUI1, OCHOBAHHBIX HA
BJIACTHOM NOJYMHEHNH OAHON CTOPOHBI JApyroil. UHocTpaHHble JHI[A MOJb3YKOTCS MPO-
neccyaJbHbIMH MPaBaM U BBLINOJHSIIOT MponeccyajbHble 0013aHHOCTH HapaBHE C PoOC-
CHIICKHMH IrPaskJaHaMHU 1 OPraHu3aIUsAMM, 32 HCKJIIYeHHeM CJIy4yaeB, MPsSIMO MPeayCcMoT-
pennbix HactosuuM Koaekcom. IIpaBurenncrBom Poccniickoit @enepanuu MoryT ObITh
YCTAHOBJIEHbI OTBETHbIE OTPAHUYEHUS B OTHOIIEHNH HHOCTPAHHBIX JIUII T€X roCyJapCcTB, B
Cyax KOTOPBIX JOIMYCKAKTCSI OTPAaHUYeHHUS MPOIeCCyaTbHbIX IPAaB POCCHIICKUX I'PAaXKAaH
H OPraHu3aInui.

1. B 4. 1 KOMMEHTHpYEeMO} CTaTbl OTPAXEHO MPABO Ha OOpallieHre B CyJ] Kak oOI1iee 103Boie-
HUe, KoTopoe BhiTekaeT u3 cT. 46 Korcturynuu P®. 3iech Takxe onpeiesieHbl 00IIye YCIOBHS pea-
JM3aIUY JAHHOTO TIpaBa. Bo-miepBbIx, oOparmaroiieecs B Cy JIMIO JOJKHO ObITh 3aMHTEPECOBAHHBIM.
IMo obmiemy npaBuiTy UHTEpPEC B Cy1eOHOM 3aIlUTe ONpeIessieTcsl ICXO/sl U3 caMoro (akta oOparie-
HUS K CY[ly U He HY)XJaeTcsl B IIPEJICTaBJIeHU! OKa3aTeJbCTB ero Hanuuus. [1pu 3Tom corsiacHo 1.
4 4.2 cr. 125 KAC, ecnu uHOE He YCTaHOBJIEHO TaHHBIM Kojiekcom, B aIMUHUCTPATUBHOM UCKOBOM
3asBJICHUM JJOJDKHBI OBITh YKa3aHBI «CBEJICHHS O TOM, KaKue MpaBa, CBOOO/IbI U 3aKOHHBIC UHTEPECHI
JIIIa, OOPaTUBIIETOCS B CYJI, MJIM UHBIX JIMII, B THTEPECcaxX KOTOPBIX MOIaHO a/IMUHUCTPATUBHOE HICKO-
BOE 3asBJICHUE, HAPYIIIECHBI, WM O MPUYMHAX, KOTOPbIE MOTYT IMOBJICUb 32 COOOW WX HAPYIICHUE.
[Tostomy B cT. 220 KAC KOHKpeTU3UpOBaHbl TPeOOBAHUS K aIMUHUCTPATUBHOMY UCKOBOMY 3asiB-
JICHUIO O TIPU3HAHUY He3aKOHHBIMHU PEIIeHUM, TeHCTBII (Oe31efCTBIS) OpraHa, OpraHu3alim, JIUIa,
HAJIJICHHBIX TOCYJAPCTBEHHBIMU WM UHBIMU ITyOJIMYHBIMU TIOJIHOMOYHSIMU: B YACTHOCTH, aIMAHU-
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CTPATHBHBIN UCTEII JJOJKEH YKa3aTh COOTBETCTBYIOIIME CBEJECHHS O HAPYILIEHUH €ro Mpas, CBOOO U
3aKOHHBIX MHTEPECOB.

Bo-BTOpBIX, 00paTUTHCA 32 3ALTUTON HAPYIIEHHBIX MJIM OCTIAPUBAEMBIX TPaB, CBOOO M 3aKOH-
HBIX MHTEPECOB BIIPaBe TOJIBKO CaMO 3aMHTEpEcOBaHHOE JMIO. Bo3OykIeHue nena B 3alUTy
«UYKMX» MHTEPECOB BO3MOKHO TOJIBKO B CIIy4asiX, yKa3aHHBIX B 3aKOHE, B YACTHOCTH B TIOPSIJKE CT.
39, 40 u 42 KAC nipokypopoM, TOCyIapcTBEHHBIMUA OpraHaMH, OOIIeCTBEHHBIMU OOBETUHEHU MU,
APYTUMH JIMIIAMH, A TAKKE B COOTBETCTBHHU C KOJIJIEKTUBHBIM a[IMUHUCTPATUBHBIM ICKOBBIM 3asIBJIe-
HHEM, T.€. TPYIIIOBBIM HCKOM.

B-tpetbux, eciu npaBa, cBOOOIB M 3aKOHHBIE MHTEPECHI 3asIBUTEJISI HE 3aTPOHYTHI, TO CYIbsI
MMEeT MPaBO YK€ Ha CTaJAWM BO30OYKICHUS Jeia OTKa3aTh B NMPUHATHM 3asiBlieHUs1. B yacTHOCTH,
cornacHo 1. 3 4. 1 cr. 128 KAC, eciiu uHOoe He npenycMOTpeHo AaHHbIM KozekcoM, Cyabst OTKasbl-
BaeT B MPUHATHH aIMHUHUCTPATUBHOTO UCKOBOTO 3asIBJICHUS B ClTy4ae, €ClI U3 aIMUHUCTPATUBHOTO
MCKOBOTO 3a5IBJIEHUsI 00 OCTIapMBaHUK HOPMATUBHOT'O MPABOBOT'O aKTa, peLIeH s WK ieicTBus (0e3-
IENCTBHS) HE CIIeAyeT, YTO STUMHU aKTOM, PEIIeHHEM WK JercTBUeM (6e31efiCTBIeM) HapyIIaloTCs
MO0 MHBIM 00Pa30M 3aTparvBaloTCs MpaBa, CBOOOIBI M 3aKOHHBIE MHTEPECHl aIMUHUCTPATUBHOTO
ucrua. Takas HopMa cooTBeTcTBYeT npasuiy 1. 1 4. 1 cr. 134 T'TIK.

2. CornacHo 4. 2 KOMMEHTHUPYEMOH CTaThl JIMIIO HE MOXET ObITh MPUHYXAEHO K OTKa3y OT
rpaBa Ha oOpaireHue B cya. JlaHHoe nojiokeHue BeiTekaeT u3 4. 2 cr. 45 Koncrurymmu P®, cornmacHo
KOTOPOH KasK/IbIi BIIpaBe 3alllMIIATh CBOM MpaBa U CBOOOIBI BCEMHU CIIOCOOaMU, HE 3alpeIlieHHbIMU
3akOHOM. TakuMm 00pa3oM, 3aMHTEPECOBAHHOE JIMIIO CaMO BBIOMpAeT CriocoO MpaBOBOM 3aIllUTHI U
MOPSIZIOK €T0 Pean3aliy, TOCKOJIbKY B ClTydae CMEIIaHHOW IMO/IBEIOMCTBEHHOCTH 3aMHTEPECOBaH-
HOE JIUIIO MOXKeT JIMOO0 cpa3y 0OpaTUThCS B Cy/I, JIMOO BHAUAJIe 0OPATUTHCS C KAI000H B JOCYIcOHOM
MOpSIIKE.

3. Ilpu ycTaHOBJIEHUM 3aKOHOM JI0CYIeOHOTO MOPSIIKA YPEryIMPOBaHUsT aAMUHUCTPATUBHOTO
criopa ero coOofieHue siBisieTcs oosi3atenbHbIM. Ecii 1ocyneOHbIi opsiIoK He ObLUT COOMIONIeH, TO
MIPY YCTAHOBJICHUH JTAaHHOTO (DaKTa Ha CTAAWMU BO30YKAEHHMS Jiesia aIMUHUACTPATUBHOE CKOBOE 3asIB-
JeHue noaexuT Bo3ppamenuo (. 1 4. 1 cr. 129 KAC), a Ha cTaguu cyaeOHOro pa3ouparebCTBa
3asBiieHre ocraercs 6e3 paccmorpenus (1. 1 4. 1 cr. 196 KAC).

Hanpumep, cornacHo 1. 2 cr. 138 HK akThl HajI0roBbIX OpraHoB HEHOPMAaTUBHOTO XapaKTepa,
AeNCTBUS WK Oe3/IefCTBHE UX IOJKHOCTHBIX JIUI] (32 MCKJIIOYEHHUEM aKTOB HEHOPMAaTUBHOTO XapaK-
Tepa, MPUHSTHIX TI0 UTOraM PaCCMOTPEHUS K00, areTSIMOHHBIX Kajlo0, aKTOB HEHOPMAaTUBHOTO
xapakTepa (peJiepaJbHOro OpraHa UCTIOJTHUTEIBHOM BIACTH, YIIOJTHOMOYEHHOTO 10 KOHTPOJTIO ¥ HaI-
30py B 00JIACTH HAJIOTOB U COOPOB, ACUCTBUI UM Oe31eHCTBHUS €ro JOJKHOCTHBIX JIUI]) MOTYT OBITh
00’aJIoBaHbl B CyA€OHOM MOpS/IKE TOJBKO TOCe MX OOKAJOBAaHWsS B BBHIMIECTOSIINN HAJIOTOBBIN
opraH B nopszke, npeagycMorpeHsom HK.

4. B 4. 4 KOMMEHTHPYEMOI CTaThU AJIsi MTHOCTPAHHBIX JIMI] KaK YYaCTHUKOB aJMUHUCTPATUB-
HOT'O CyHONPOU3BOJICTBA YCTAHOBJIEH HAIIMOHAIBHBIN MPaBoBOM pexuM. Bmecre ¢ Tem [IpaButesns-
ctBO P® BripaBe yCTaHOBHUTH PETOPCHU — OTBETHBIE OrPAHIUEHUS JIJIs1 THOCTPAHHBIX JIHII, €CJIH Orpa-
HUYHUTENbHbIE MEPbl ObUIM TPHUHSITHL B IPYTOM IOCYAAPCTBE B OTHOIIEHUH POCCUICKUX JIMII.

Crarbs 5. AIMUHUCTpPATHBHASA NMPOIleCcCyaJbHasi IPaBOCIOCOOHOCTh
U aIMMHHCTPATHBHAs MpoLeccyalbHasi JeecloCOOHOCTD,
a/IMMHHCTPATHBHAS NpolieccyajbHasi NPaBOCy0ObeKTHOCTD

1. Cnoco0HOCTL MMETDH npoueccyajJbHbi€ IpaBa U HECTHU MPoHECCyaJIbHbLIE 00-
3aHHOCTH B aIMUHUCTPATHBHOM CYIA0ONPOU3BOIACTBE (a)lMI/IHI/ICTpaTI/IBHaﬂ npoueccyajb-
HasA HpaBOCHOC06HOCTb) NPU3HAETCA B paBHOﬁ MeEpe 3a BCEMHU rpaKjiaHaMu, opraHnamMu
Focy)lapCTBeHHOﬁ BJAaCTH, UHbIMHA TOCyAapCTB€HHbLIMU OpraHamMm, opraHamMm MeECTHOI'O
caMoynpaBJeHUudA, X JOJZKHOCTHBIMHA JUIAMH, OﬁllleCTBeHHbIMI/I 06’beL[I/IHeHI/IHMI/I, peJun-
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rHO3HLIMU U HHBIMH OPraHu3anusiMi, B TOM YHCJI€e HEKOMMePUYeCKHMH, a TaK:Ke o01ie-
CTBEHHBIMU 00'beIMHEHUSIMH U PEJUTH03HbIMH OPTaHN3AIUsIMHA, He SABJSIIOIUMUCS IOPH-
JIMYeCKHMH JNIaMH, eCJI OHH corjiacHo HacTosimeMy Koaekcy u gpyrum dpeepaibHbIM
3aK0HaM 00J1a7Jal0T MPAaBOM Ha Cy/IeOHYIO 3al[UTy CBOUX NMPaB, CBO0O0/1 1 3aKOHHBIX NHTE-
pecoB B my0Jan4HoOil chepe.

2. CnocoOHOCTh CBOMMM € CTBUSIMH OCYIIECTBJSITH MPoLieccyaJbHbIe MPaBa, B TOM
YyHcJie MOpyYaTh Be/ieHHe aJIMUHICTPATHBHOTO /leJia MPeCTABUTENI0, i HCIOJHATH MPO-
neccyajgbHble 00SI3aHHOCTH B aJMHHHCTPATUBHOM CyIONPOU3BO/ICTBE (aAMUHHCTPATUB-
Hasl NPoIeCcCyaJbHAasI 1eeCnOCOOHOCTh) MPUHAJIEKHT:

1) rpaxkganam, JOCTHTIIIMM BO3pacTa BOCEMHAAIATH JIeT U He PU3HAHHBIM HeJlee-
CIIOCOOHBIMM;

2) HeCOBEePUIEHHOJETHHM TrpakjaHaM B BO3pacTe OT IIECTHA/IIATH 10 BOCEMHa-
JIIATH JIeT ¥ rpa)kJaHaM, OrPaHNYEeHHBIM B /1€€COCOOHOCTH, — M0 A IMHHUCTPATHBHBIM
JieJiaM, BO3HHKAIOIMM U3 CIIOPHBIX a/IMUHHCTPATHBHBIX H HHBIX MyOJMYHBIX IPABOOTHO-
IEeHUii, B KOTOPBIX YKa3aHHbIE IPakaHe COMJIACHO 3aKOHY MOTYT y4aCTBOBaTh CaMOCTO-
ATeJbHO. B cilyyae HE0OXOQUMOCTH CyJ MOKET NMPHUBJEYb K YYACTHIO B PacCMOTPEHHU
a/IMHHHCTPATHBHOIO JieJIa 3aKOHHBIX MpeJCTaBUTe/Ieil 9THX IPaK/IaH;

3) opranam rocyJapCcTBeHHOl BJACTH, HHBIM roCcyJapCTBeHHbIM OpraHaM, opraHam
MECTHOr0 caMoOyNpaBJjeHHsl, H30MpaTeJbHbIM KOMHCCHSM, KOMHUCCHsIM pedyepeHayma,
00IeCTBEHHBIM 00beIMHEHUsIM, PEJUTHO3HbIM U HHbIM OPraHU3alusAM, B TOM YHCJIE
HEKOMMePYEeCKHM;

4) 0011eCTBEHHBIM 00'bEIMHEHUSIM U PEJUTHO3HBIM OPraHu3anusIM, He SIBJISTIOMIMCS
OPUINYECKHMH JHIaMH, — 0 aIMUHICTPATHUBHBIM JleJ1aM, BOSHHKAIOINM U3 CIOPHBIX
a/IMHHHCTPATHUBHBIX H HHBIX MYOJHMYHBIX IPABOOTHOIEHUI1, B KOTOPBIX 3TH 00'beINHEHUS
U OPraHu3ani COrJIacHO 3aKOHO/IAaTeJIbCTBY MOTYT Y4aCTBOBATh.

3. IIpaBa, cB00OABI U 3aKOHHBbIE HHTEPECHI IPaKaH, KOTOPble HE TOCTHIJIH BO3-
pacra BOCEMHAAIATH JIeT, TPaXk/JaH, KOTOpPble OrPaHNYeHbI B J1€€COCOOHOCTH 1 He MOTYT
COIIACHO 3aKOHO/IAaTeJIbCTBY CAMOCTOSITEJIbHO YYaCTBOBATh B 4 IMUHICTPATHBHBIX JI€J1aX,
BO3HHKAKMINX U3 CIOPHBIX a/IMHHUCTPATHBHBIX U HHBIX MYOJNYHBIX MPABOOTHOIIEHHI,
3alUINAIT B CyJIeOHOM Mpoliecce UX 3aKOHHbIE MpeacTaBuTeu. B ciydyae HeoO6xoqumo-
CTH CyJl MOKET MPUBJIEYb STHX I'PAK/IaH K Y4aCTHIO B PACCMOTPEHUH a/IMUHACTPATUBHOTO
JeJna.

4. IIpaBa, cB000bI U 3aKOHHBbIE MHTEPECHI rPakjaH, NPU3HAHHBIX HeIeecnoco0-
HBIMH, 3aIUIIAIOT B CyJIeOHOM MpoIecce NX 3aKOHHbIE MPeACTABUTEIH.

5. AAMUHHCTPATHBHAA MpoIeccyaJbHasl MPAaBOCHOCOOHOCTh H a[IMUHUCTPATHBHAS
npoieccyajbHasi 1eecnoCOOHOCTh HHOCTPAHHBIX IPaK/IaH, JHI[ 6€3 rpa’kJaHcTBa ompe-
JIeJISIIOTCS UX JHYHBIM 3aKOHOM, MeKYHAPOJAHbIM JIOTOBOPOM 3Toil cTpaHbl ¢ Poccuii-
ckoil Penepaiueii 1 3aKOHOJATEJbCTBOM, PErYJIHPYIOIIMM BONMPOCHI YYaCTHS STHX JIUI B
CIIOPHBIX a/IMUHUCTPATHBHBIX H HHBIX MYOJNYHBIX MPABOOTHOMIEHUSX. JINUHBIM 3aKOHOM
HHOCTPAHHOTO IPaKJaHNHA CYNTAETCSI MPABO CTPaHbI, PaXKJaHCTBO KOTOPOIl rpaxjaa-
HUH uMeeT. B cayuae, eciu rpaskJaHuH Hapsay ¢ rpaxkaancrBom Poccuiickoii ®enepa-
IUH UMeeT IPakJaHCTBO HHOCTPAHHOrO rocyJapcTBa, ero JUYHbIM 3aKOHOM CUHTAETCS
poccuiickoe npapo. [Ipn HanMuuM y HHOCTPAHHOTO TPaKJAHUHA IPAK/IAHCTBA HECKOJIb-
KHX HHOCTPAHHBIX rOCYJapCTB €ro JUYHLIM 3aKOHOM CYHUTAETCS MPaB0 CTPaHbI, B KOTOPOIl
rpakJJaHiH UMeeT MeCTO KuTeJbCcTBa. B ciydae, ecjin HHOCTPAHHBIN rPa’kJaHUH UMeeT
MecTo KuTeJabcTBa B Poccuiickoii @enepanun, ero JUYHbBIM 3aKOHOM CUYHTAETCS POCCHI-
CKoOe npaso. JINYHBIM 3aKOHOM JHIa 6€3 rPak/IaHCTBA CYNTAETCS MPABO CTPaHbI, B KOTO-
POIi 3TO JUII0 HMEET MECTO KUTEJbCTBA.
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6. JInio, He o0J1aar0MIee MPoOIECCYATbHOI 1€eCI0COOHOCTHIO B COOTBETCTBHU C JINY-
HbIM 3aKOHOM, MOKeT OBITH NPU3HAHO HA TeppuTopuu Poccuiickoit ®enepanun ooJ1agamn0-
UM aJMHHHCTPATUBHON NPOIeCCYyaTbHOIl Jeecn0COOHOCTHI0O B COOTBETCTBUHU C POCCHUI-
CKHM IPaBOM.

7. ATMMHHCTPATUBHAsI NMPoLeccyaJbHasi MPAaBOCHOCOOHOCTh U aMHHUCTPATHBHAS
npouneccyajbHas 1eecnocoOOHOCTh HHOCTPAHHBIX OPraHu3alui (aAMIHHCTPATHBHASI IPO-
1eccyajbHast NPaBoCyObLEKTHOCTD) ONpeeslOTCs MPAaBOM CTPaHbl, B KOTOPOIl COOTBET-
CTBYIOIIIAsl OPraHU3anus yuperk/ieHa, MeK/IYHAPOHbIM J0roBOpoM 3Toi crpansl ¢ Poc-
cuiickoii Penepanueii 1 3aKOHOAATEJIbCTBOM, PEryJUPYIOIIHM BONPOCHI Y4aCTHsI TAKHX
OPraHu3anuii B CHOPHBIX IMIHUCTPATUBHBIX U HHBIX MyOJNYHBIX IPABOOTHOIEHUSIX.

8. UHocTpanHas opranu3anusi, He 00J1a1a0MIasi NPOLeCcCyaJbHON NPaBOCy0OHEKTHO-
CTHI0 B COOTBETCTBHHU C NMPABOM CTPaHbl, B KOTOPOH OPraHM3aIusi y4pe:KJ1eHa, MOKeT
ObITh NpU3HaHA HA Tepputopun Poccuiickoii ®enepanun o6aanaomeii aJMUHICTPATHB-
HOW NpoleccyajbHO NPaBOCy0ObeKTHOCTHIO B COOTBETCTBHH € POCCHICKUM MPABOM.

9. AJAMHHHCTPAaTHBHAsA MpoleCcCyaJbHasi NPaBOCYOHEKTHOCTh MeKIYHAPOIHOMH
OpPraHN3anuy yCTAHABJMBAETCS HA OCHOBE MeKJAYHAPOJHOI0 J0roBOpa, B COOTBETCTBHH
€ KOTOPbIM OHA CO3/1aHA, ee YUYPeJUTeJbHbIX JOKYMEHTOB HJIH COIJIAIEeHUsI C KOMIETEeHT-
HbIM opranom Poccuiickoit ®enepanumn.

1. B KOMMeHTHpYeMO#l CTaThe OIpeiesieHbl YCIOBUS HaleJdeHus U 00beM aJIMUHHUCTPATHB-
HOH TIPOLIECCYAIBHOW MPABOCMIOCOOHOCTH U aIMUHUCTPATUBHON MPOLIECCYaTbHON AEeCTIOCOOHOCTH
no aHanornu ¢ npaswiamu ctT. 36 I'TIK. TIpaBocriocoOHOCTh TpU3HAETCs 32 BCeMU (PU3NYECKUMHU
JIMIIAMU, BKJTIOYAsi TPpaxJaH, MHOCTPAHHBIX I'PaXAaH M JUI O0e3 rpakJaHCTBa, a TaKXkKe 32 BCEMHU
OpraHaMy TOCYJApCTBEHHOW BJIACTH, MHBIMH T'OCYIApPCTBEHHBIMUA OpraHaMu, OpraHaMH MECTHOTO
CaMOYTIpaBJIeHHs], KOMMEPUYECKMMU U HEKOMMEPUYECKUMHU OpraHU3alUsIMU, JTOJKHOCTHBIMU JIMIIAMU
MOCTOJIbKY, MMOCKOJIBKY OHU MOTYT OBbITh YYaCTHUKAMU aJMUHUCTPATUBHBIX U UHBIX MTyOJTUYHBIX TIpa-
BOOTHOIIIEHU.

Crnenyer MOAYEPKHYTh, YTO Uil MPHU3HAHUS AJIMHUHUCTPATHBHOW MPOIIECCYalbHOU IPaBO-
CIIOCOOHOCTH 332 OpPraHM3alMsIMM HET HEOOXOOMMOCTH B HAJIMYUM CTaTyca IOPUIMYECKOro JIMIA,
MOCKOJIBKY TIOCJIIHU SIBJISIETCS] OCHOBAHUEM JJ1s1 yUacTHs B OTHOIIEHHUSIX,, PETYJIMPYEMBIX I'PakKaaH-
CKMM 3aKOHOAATeIbCTBOM. [IpaBOBOE MONIOKEHNE OPraHU3aluil B IMUHUCTPATUBHBIX U MHBIX ITyO-
JIMYHBIX TTPABOOTHOIIEHUSX OINPEAENISIeTCS UX CTaTycOM Kak CyOBEeKTOB MmyOnyHoro npasa. Craryc
e I0PUINIECKOTro JIMIIA TPeJOCTaBIIsIeTC s, HAPUMEp, OpraHaM rocyIapCTBEHHOH BJIACTH, TOCyaap-
CTBEHHBIM OpraHaM JJisi MAaTepUaJIbHO-TEXHUYECKOro o0ecTieueHurst X AesTeIbHOCTU U He CBSI3aH C
HaJeJIeHueM aJMHUHUCTPATUBHOM MPOIeCCyaTbHOM MPaBOCHOCOOHOCTHIO.

2. B otHOmeHn (pU3NYECKUX JIUIT BAKEH BOMPOC 00 YCIOBUSX HA/IEICHUST A IMUHUCTPATUBHOM
MPOIIECCYATLHOM 1eeCIOCOOHOCTHIO. B 4. 2—4 KOMMEHTUPYeMOM CTaThi U3JIOKEHBI YCJIOBU S Halelie-
HUS QIMUHUCTPATUBHOM MTPOIIECCYATLHOM EeCIIOCOOHOCTBIO, B IIEJIOM COOTBETCTBYIOIINE aHAIOT Y-
HBIM YCJIOBUSAM, onpeaeneHHbM B cT. 37 I'TIK u . 67 I'K.

3. B 4. 5-9 paccmarpuBaemoi CTaTby OIpe/ieieHbl YCJIOBUS HaJeIeHUsl aJIMUHUCTPATUBHOM
MPOLIECCYAIBHOW MPABOCIIOCOOHOCTHIO M AGECTIOCOOHOCTHI0O MHOCTPAHHBIX JIUII TI0 aHAJIOTUH CO CT.
398-400 I'TIK. B 4. 6 KOMMeHTHpyeMOl CTaTbi OOpaIlieHO BHUMaHKWe Ha TO, YTO JIUIO, He o0Ja-
Jalolee MporecCyalbHON JeeCrOCOOHOCTBIO 10 JTMYHOMY 3aKOHY, MOXKeT OBbITh IPU3HAHO 00JIaaa-
IOIIMM TakOBOW Ha Tepputopun Poccuiickoii Penepaiuy B COOTBETCTBUU C POCCHICKUM TPABOM.
Tak, B 11eJI0M psifie TOCYAAPCTB BO3PACT COBEPIIEHHOIETHSI OTJIMYAETCsI OT YCTaHOBJIEHHOTO B Poccun
(Hanpumep, B Aprentuse, Munonesun, Erunte, OAD, Cunranype u psjae APYrux rocyaapcts OH
Hactynaer ¢ 21 rozga)?. To 03HavYaeT, YTO MOCTOSIHHO MPOKMBAIOIINE Ha TeppuTopun Poccun rpak-

% Cm.: Hacronbas kuura Hotapiyca. B 4 1. T. 4: MeskIlyHapoIHOE YacTHOE IPaBo, yroJOBHOE TIPABO M MPOLECC B HOTAPHABHOI
nearensHocty / Ilon pen. M.I'. Mengenesa. 3-e uzg. M.: Craryt, 2015. C. 102-106 (aBTop rnasel — 11.I'. Mengenes).
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JaHe yKa3aHHbBIX TOCYAAPCTB HAMENSIOTCS aJMUHUCTPATUBHON IMPOIECCYaTbHOR AeeCTiOCOOHOCTHIO
0 POCCUICKOMY MpaBy, a UMEHHO C 18 Jier.

Cratbs 6. IIpuHIUnb aIMUHMCTPATUBHOIO CyJA0NPOU3BO/ICTBA

IIpuHIMNIaMu aJMUHNCTPATHBHOIO CY10IIPOU3BO/ICTBA SIBJISIIOTCS:

1) He3aBUCUMOCTD Cyeil;

2) paBeHCTBO BCeX Mepes 3aKOHOM H CyJI0M;

3) 3aKOHHOCTDb H CIIPaBeINBOCTb NPH PACCMOTPEHUH U pa3pelieHu aMIUHHUCTPA-
THBHBIX J1€J1;

4) ocymecTBJIeHHEe AaJMHHHCTPATHBHOIO CYJONPOHM3BOJACTBA B Pa3yMHbIl CPOK U
HCIOJIHEHHE Cy/1eOHBbIX aKTOB N0 aMHHICTPATHBHBIM /1€JIaM B Pa3yMHBbIl CPOK;

5) riiIacHOCTBb M OTKPBITOCTH Cy/1e0HOro pa3duparebLCTBa;

6) HemocCpeACTBEHHOCTH CY1eOHOr0 pa3dupaTeJbLCTBA;

7) cocTsA3aTeIbHOCTh M PABHOIIPaBHE CTOPOH a/IMHUHHUCTPATHBHOIO CyAONPOU3BOJ-
CTBa NIPM aKTHUBHON POJIM CyJa.

B KoMMeHTHpyeMOl cTaThe 3aKperieHbl OCHOBHBIE CYI0ITPOM3BOJCTBEHHbIE PUHLIMIIBI AAMU-
HUCTPATUBHOIO CYIONpon3BoACcTBA. OJHAKO JaHHBIM NEpPEYeHb HE SIBJISETCS WCUEPIIBIBAIOLINM,
MOCKOJIbKY LIEJIbIM Psiji IPUHLIMIIOB HE HAIllesl OTPaKeHUsl B JaHHOM CTaThe, HAIIPUMEpP JIOCTYITHOCTD
MIPaBOCYM M0 aJIMUHUCTPATUBHBIM Jie1aM. Kpome Toro, He Halluiy 3/1ech 3aKperyieHue Cya0yCTpoil-
CTBEHHbIE TPUHLIUIIBI TPABOCYMS IO aIMUHUCTPATUBHBIM JEJIaM.

Crnenyer nofguepKkHYTh BaXKHOCTb 3aKpEIIEHUs] IPUHLIMIIOB HenocpeaAcTBeHHO B Tekcte KAC,
MIOCKOJIbKY OHM, BO-TIEPBbIX, 3a/Jal0T OCHOBBI IPABOBOTO PETYJIMPOBAHUS aAMUHUCTPATUBHOIO CY/I0-
MIPOU3BOJICTBA U, BO-BTOPBIX, ONPENEIISIOT YCJIOBUSI U OPUEHTHPbI MPABOIPUMEHEHUS TIPU OTCYT-
CTBUM KOHKPETHOM HOPMBI, PETYJIMPYIOIIEN COBEPLIEHNE KOHKPETHOIO MPOLIECCYATbHOIO JIEMCTBUSA
IIPU PACCMOTPEHUM aAMUHUCTPATUBHBIX JI€]1, IOMOIAI0T TAK:KE IMPaBUJILHO UCTIOJIb30BATh AHAJIOTHIO
1IpaBa U 3aKOHa.

C TOoukHM 3peHus KiaccuUKayu MPUHIMIIOB OOJBIIMHCTBO M3 HUX HOCHT MEXOTPACIeBOM
XapakTep, MOCKOJIbKY OHU JIEHCTBYIOT TaKke B cepe rpaxkJaHCKOro, KOHCTUTYLIUOHHOTO U YTOJIOB-
HOTO CYJOMPOU3BOICTB, OCOOEHHO MPU PACCMOTPEHUH JeJT CyJaMy OOIIel I0PUCAUKIIMU U apOUT-
PaXHBIMH CyIaMH B TIOPSIIKE TPAXKJAHCKOTO U apOMTPaKHOTO TpolieccoB. MHOTHE U3 MPUHITUIIOB,
MepEYrCIIEHHBIX B KOMMEHTUPYEMOM CTaThe, MEPBOHAYAIBHO 3aKPEIUIEHbl B CHJTy UX 0COOOrO 3Ha-
yenus B Koncrutyuuu P®, B yactHOCTH:

1) paBeHCTBO Mnepej1 3aKOHOM U cyoMm (cT. 19);

2) ocy1iecTBIeHUE MPAaBOCYIUsI TOJBKO cynoMm (cT. 118);

3) HE3aBUCUMOCTb CyJer U oJurHeHue ux Toiabko Koncturynuuu PP u denepanbHoMy 3aKkOHY
(ct. 120);

4) HecMeHseMocCTh cyeit (cT. 121);

5) TmacHOCTh cyaeOHOro pa3ouparenbcTa (cT. 123);

6) cocTsA3aTeIbHOCTh M paBHOIIpaBue cTopoH (cT. 19, 123).

Cratbs 7. He3aBucumocTs cyjaen

1. IIpu ocymecTB/ieHMH aJMHHHCTPATHBHOIO CyJONPOM3BOJCTBA CyAbH HE3aBU-
CHMBbI, MOAYNHAOTCS TOJabK0 Koncrutynmun Poccuiickoin ®enepauuu u ceaepajbHOMY
3aKOHY.

2. J/Iio60e BMemATEJbCTBO CO CTOPOHBI OPraHoOB roCyJapCTBEHHOH BJACTH, HHBIX
rocyJapCcTBeHHbIX OPraHOB, OPraHOB MEeCTHOI'0 CaMOYIpPaBJIeHNsI, THbIX OPraHOB, OPraHu-
3anMi, JOJKHOCTHBIX JIMIl M TPaK/aH B /1eATEJbHOCTD CY/1a 0 0CYIIeCTBJIEHHUIO IPABOCY-
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JHs1 3anpemaeTcs U BjeYeT 3a co000i OTBETCTBEHHOCTh, YCTAHOBJIEHHYIO (hbe/lepajbHbIM
3aKOHOM.

3. 'apanTuu He3aBHUCUMOCTH cyaell ycranaBanpawTcsa Koncruryumenn Poccuiickoi
Penepanun n perepajbHbIM 3aKOHOM.

4. Nucpopmanusi 0 BHENPOIECCYATbHBIX MUCbMEHHBIX MJIM YCTHBIX OOpalieHusx
rocy1apCcTBeHHbIX OPraHOB, OPraHOB MECTHOr0 CaMOYIIPaBJIeHNUsl, HHbIX OPraHoOB, Opra-
HM3aMi, JOJKHOCTHBIX JIMI] MM TPakJaH, MOCTYNMBIINX CYAbSIM IO aAMUHHCTPATHB-
HbIM JeJlaM, HaxoJsIMUMCS B HX NPOU3BOJCTBe, WU IpeJce]aTes]i0 Cyaa, ero 3aMe-
CTHTEJII0, MpPeAceJaTe/i0 CyeOHOro cocTaBa WJU IpeJceaaTesio CydeOHOIl KoJuiernu
0 aJJMHHHCTPATUBHBIM [ieJlaM, HaXOASAIUMCA B NPOM3BOACTBE Cy/Aa, MOJJIEKUT Ipe-
JIQHUIO TJIACHOCTH H JI0BEJIEHUIO 10 CBeJeHHsl YYACTHHKOB CyJAe0HOro pa3oupareibCcTBa
nyTeM pa3MenieHus JaHHON nH(opMannu Ha O0(pUIUAILHOM caiiTe cyJa B uH(opmaiu-
OHHO-TeJIEKOMMYHHKAIUOHHOM ceTH «IHTepHeT» U He SIBJIsIeTCS OCHOBaHUEM J1JIsI IPOBe-
JIeHH S POLeCCyaNbHbIX 1eCTBHI WM NPUHATHS NPOLeCcCyaIbHbIX PeleHHil 10 aJMIHH-
CTPATHBHBIM JieJIaM.

1. B naHHOI cTaTbhe 3aKpeIuIeH NpUHUUN HEe3aBUCUMOCU CYOel U NOOUUHEHUS UX MONbKO
3axony. OTmetuM, uto B KAC, kak u B AIIK, naHo pazzpenbHoe U3/I0KeHHe Ha3BaHHOTO MPUHIUIA
B JIBYX pa3HbIX CTaThsIX OTHOCUTEJIHO HE3aBUCUMOCTH Cy/Iel U 3aKOHHOCTHU. [IprHIIMI HE3aBUCUMO-
CTU sBJIsIeTCA KOHCTUTYUMOHHBIM (CT. 120 Koncturyuuu P®). CornacHo 1aHHOMY NPUHLIMITY CYIbU
MIPY OCYIIECTBJICHUU TIPABOCYIMS JOUKHBI MIPUHUMATh CyJeOHbIe aKThl 0€3 BIMSHHS KaKUX-JU00
APYrUX OPraHoB M JIMLI, OCHOBbIBasiCh TOJNBKO HAa KoHcTuTynmu P®, 3akoHax ¥ MHBIX HOPMAaTUBHBIX
aktax. Cieqyer moguepKHyTh, 4TO B cooTBeTCTBUU €O CT. 15 Koncrutyuu PO Koncruryuus PO
MMeEEeT BBICUIYIO IOPUIUYECKYIO CUITY, IIPSMOE JeMCTBUE U IPUMEHSETCsl Ha Bcell Tepputopun Poc-
cuiickoil ®eneparuu. [IpUHIKIT HE3aBUCUMOCTH Cy/Iel UMEEeT MEXKyHAPOIHO-TIPAaBOBOM XapaKTep,
MIOCKOJIBKY OTpaskeH B CT. 6 KoHBeHIIMM 0 3almre MmpaB 4eloBeKa U OCHOBHBIX CBOOOJI.

Kakum Obl HU OBUTO TOCTOpPOHHEE BO3/IEHCTBUE HA Cy/IEH, BMEIIATeIbCTBO B MX JIESTEIbHOCTD
MOOBIX TOCYAaPCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CAMOYIIPABJIEHHS M UHBIX OPraHOB, OPraHu-
3aIMid, IOJKHOCTHBIX JIMILL WJTM TPAKAaH HEIOMYCTUMO M BJIeYeT 32 COOOM YCTaHOBJICHHYIO 3aKOHOM
OTBETCTBEHHOCTb. | apaHTUM HE3aBUCUMOCTH Cy/Iell YCTaHABIMBAIOTCS 3aKOHOM, ITPEXkJIE BCEro 3aKo-
HOM O CTaTyce CyJei, a TaKke 3aKOHOJATEeJIbCTBOM O CyAOYCTPOICTBE U CYyIOIPOU3BO/ICTBE.

[Tpu 3TOM Cyabu HE CBOOOIHBI IPU OCYILIECTBICHUN CBOUX (DYHKIIMIA U BHIHECEHUH CYJEOHBIX
aKToB — OHU cBsA3aHbl KoHctutynmenn P® u denepanbHeiMu 3akoHamu, BKioyas KAC, kotopbie
OIpeaessiioT (hOpMBI U MPEIEIibl peayl3aliy IPe0CTaBIeHHBIX UM MoHoMouui. [Tostomy npouec-
CyaJIbHOE 3aKOHOJATENILCTBO MPY PEryIMPOBaHUM MTOJTHOMOUMH CYy/a UCIIOIb3YET B OCHOBHOM METO[L
MPEANUCaHUS C LEJIbI0 CHUKEHUSI BOBMOKHOCTEH 151 IPOSIBIIEHU S CYAENCKOTO YCMOTPEHUSI.

2. TapaHTUM HE3aBUCUMOCTU CyAEW MOAPA3JE/SAIOTCSA HA MOJUTUYECKHE, SKOHOMUUYECKUE U
npaBoBble. K noaumuueckum 2aparnmusim orHocutcs 3akpervienue B Koncruryuun PO npunnummnos
pazneneHus BIacTell U He3aBUCHUMOCTH CyA€OHOW BJIACTU OT BJIACTH MCIIONIHUTEBHOW M 3aKOHOJA-
TesbHOI. Kpome Toro, cynbsi He BIipaBe ObITh JEyTaToM, IPUHAIJIEKATh K TIOTUTUIECKUM MapTUSIM
Y JIBUKEHUSIM, OCYILIECTBIIATH MPEANPUHUMATEICKYIO IEATETIbHOCTD, 2 TAK)KE COBMEIIaTh padoTy B
JOJDKHOCTH CY/IbH C JIPYTOM OIUIauMBaeMol paboTOM, KpoMe HayYHOH, TTperiojiaBaTeIbCKOM, JIuTepa-
TYPHOU U MHOU TBOPYECKOW AEATEIbHOCTH.

IKoHomuueckue apanmuy HE3aBUCUMOCTU CYJEW 3aKJII0YaloTCsl B MPEOCTaBIEHUN CyAbe 32
CUET rOCy/IapCTBa MATEPUATIBHOTO U COLMATIBHOTO 0OECTIieueH sI, COOTBETCTBYIOILETO €ro0 BHICOKOMY
cTarTycy.

FOpuduueckue 2aparmuu HE3aBUCUMOCTH CyJIel 3aKJII0YAIOTCS] B 0COOOM MOpSIIKE HAJeTeHHs
MOJIHOMOYHSIMU (HA3HAYaeMOCTh CYJIel), OITPE/IEIEHHOM B 3aKOHAX O Cy/IeOHOM CHCTEeMe U O CTaTyce
cyaeit. HezaBrcMOCTb Cynipy 00ecrieurBaeTCsl TAKKE LEeJbIM PSIOM JPYTUX TapaHTUI: MPEeayCcMOT-
PEHHOI 3aKOHOM IPOLIEAYPOil OCYILLECTBIEHUS IPABOCY/S; 3alIPETOM, 0] yTPO30i OTBETCTBEHHO-
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CTH, Ybero Obl TO HA OBUTIO BMEIIATENILCTBA B ICATEIBHOCTD IO OCYIIIECTBJICHUIO MPABOCYIHS; YCTa-
HOBJICHHBIM TIOPAJAKOM ITPUOCTAHOBJICHUA W IMPEKPAIICHUA HOHHOMO‘II/IIZ CydbH; IIPaBOM CyAdbH Ha
OTCTaBKY; HETPUKOCHOBEHHOCTHIO CY/IbH; CUCTEMOM OPraHOB CYJEUCKOr0 COOOIIECTBA; HECMEH IEMO-
CTBIO cyfiel (TIOCKOJIBbKY TIOTHOMOYHS Cy/Iell He OrpaHMYMBAIOTCS KAaKMUM-JTOO CPOKOM) U APYTUMU
IOpUINIECKUMU TapaHTUSIMKA. MHOTHe npoueccyanvhvle 2aparmuy He3aBUCUMOCTH Cyel OTpaKeHbI
B niocsienytomux crathssx KAC, B yacTHOCTH B IpaBujiax 00 oTBofax cyaeu (1. 3), o0 oreHke JI0Ka-
3arenbeTB (cT. 81), 0 TaliHe coBenanus cyaew (ct. 175) u np.

Cratbs 8. PaBeHCTBO Bcex mepe/i 3aKOHOM H CyJI0M

1. IIpaBocyaue mo agMUHUCTPATHUBHBIM JieJIaM OCYIIECTBJISIETCSI HA OCHOBe NMPHUH-
[UIIa PABEHCTBA BceX Nepel 3aKOHOM H Cy/IOM: FPak/iaH — He3aBHCHMO OT I0Jia, pachl,
HAIMOHAJIbHOCTH, SA3bIKA, IPOHMCXO0K/I€HUsI, HMYI[eCTBEHHOT0 M JI0JKHOCTHOTO MOJO0XKe-
HHUS1, MeCTa JKUTEJbCTBA, OTHOLIEHHSI K PeJINIuu, yoexk/1eHuil, NPUHALJIEKHOCTH K 0011e-
CTBEHHbIM O0OBbeJHMHEHHsIM U JAPYrux 00CTOSITeJNbCTB; OPraHu3anuili — He3aBHCUMO OT
HX OPraHu3aIHOHHO-NIPAaBOBOM (popMbl, (POPMBI COOCTBEHHOCTH, NOTYMNHEHHOCTH, MECTa
HAXO0XK/I€HHS U IPYTUX 00CTOSITEIHCTB.

2. Cyn obGecnieunBaeT paBHYIO CyAeOHYIO 3alIUTy NPaB, CBO00/ M 3aKOHHBIX HHTEpe-
COB BCeX JHI, Y4aCTBYIOIIHX B JieJe.

1. CornacHO MPUHILIMITY PAaBEHCTBA YYACTHUKOB IMPABOCYIMS MO aJIMUHHUCTPATHBHBIM JIeJIaM
niepe]] 3aKOHOM U CY/IOM TPaBOCY/He OCYILECTBIISIETCS Ha HaYajlax paBeHCTBA OpraHn3alvid v Irpask-
JaH He3aBUCHUMO OT KaKMX-JTMOO NMPU3HAKOB M KpUTepueB. VI3 MpHUHIIMMA paBEeHCTBA MEpes 3aKo-
HOM U CYJIOM BBITEKAET, YTO MPABOCYME OCYILECTBIISIETCS] HE3aBUCUMO OT ITPABOBOIO CTAaTyCa y4yacT-
HHUKOB TIpoIiecca, X UMYIIECTBEHHOTO MOJIOKeHUs1, (POPMbl COOCTBEHHOCTH U JIPYTHX KPUTEPUEB;
MPOLIECCYANIBHOE MOJIOKEHNE YYACTHUKOB CYEOHOTO MPOIiecca Mo aJMUHUCTPATUBHBIM JIeJIaM Orpe-
nensiercst Tonbko KAC; mporieccyaibHbIN MOPSIIOK pa3pelieHus aJMUHUCTPATUBHBIX JIEJT, TIOJBEJOM-
CTBEHHBIX CyJaM OOIIel IOPUCIUKIINHI, ONPEICIAeTCS TPOIeCCYaTbHON (POPMOIL.

2. ObecrieueHue pasHoli cyoeOHOI 3auumspl BCEM JIMIIAM, YYaCTBYIOIIUM B Jiesie, SBJISETCS
OJTHOM U3 TIPOIIeCCYAJIbHBIX 00S3aHHOCTEN Cyaa, KOTOPBIH ISl STHX IIeJIel HaIeIsIeTCsl CAMbIMU pas3-
HBIMH TTOJTHOMOYMsIMH. Haripumep, nipu MOAroToBKe jena K cyaeOHoMy pazouparenbcTBy (1. 13
KAC) cynpst coBepIliaeT COOTBETCTBYIOIIME MPOIIECCyaTbHbIE TEUCTBUSI B OTHOIIEHUH 00X CTOPOH
1 T.1. B 3TOM 11aHe paBHas cyaeOHas 3aimra 00ecreunBaeTcs Takke akTHBHOW poJibio cyaa (1. 7 CT.
6 KAC).

Crarbs 9. 3aKOHHOCTD U CIIPABEINBOCTD MPU
pPaccMOTpPEeHNH U pa3penieHuH aIMUHUCTPATUBHBIX J1eJ

3aKOHHOCTb M CIPaBeJJIUBOCTH NPH PAaCCMOTPEHUH M pa3pelleHuH CyJAaMu agMu-
HHUCTPATUBHBIX JeJ 00ecneunBalTCA COOJIOJeHHEM MOJOXKEeHHIl, MPeayCMOTPEeHHbIX
3aKOHO/1aTeJbLCTBOM 00 aJMHHHCTPATHBHOM CYyIONPOHU3BO/ICTBE, TOYHBIM H COOTBET-
CTBYIOIIIUM OOCTOATENHLCTBAM AJMHHHCTPATHBHOrO Ji€Ja MPAaBHJIbHBIM TOJKOBAaHHEM H
NpUMeHeHHeM 3aKOHOB U MHBIX HOPMATHBHbLIX IPABOBBIX AKTOB, B TOM YHCJI€ PeryJjupy-
IOIUX OTHOIIEHNS], CBSI3aHHbIE C OCYIIECTBJIEHHEM IroCyJapCTBEHHBIX H HHBIX MyOJHIHbIX
MOJHOMOYMII, & TaK:Ke MOJIy4YeHHeM IpakJaHaMi U OPraHu3anusMi CyJeOHOH 3alUThI
MyTeM BOCCTAHOBJICHHSI UX HAPYIIEHHBIX MPaB U CB00O/I.

1. B KOMMEHTHUPYEMOI CTaThe PACKPBIT APYrod acreKT eJUHOrO MPUHIIMIA HE3aBUCUMOCTU
CyJel ¥ MOJYUHEHUS UX TOJIBKO 3aKOHY, KOTOPBI BKJIIOUAeT B ceOs IIpaBUIa OTHOCUTEIILHO IPHMe-
HEHMs1 HOPM KaK MaTepuasbHOTO, TaK U MPOLIECCYaIbHOrO MIPaBa, HAPaBJICHUS U COJEPKaHUSI ITPO-
1iecca mpaBopeajim3aiuu. JJaHHbIi MPUHIUI UMEET UCTOKU B 4. 2 cT. 15 Koncruryuuu PO, cornmacho

KOTOPOH OpraHbl rOCYIapCTBEHHOM BJIACTH (BKJTIOUAsl U OpraHbl CylneOHOM BIacT) 0Osi3aHbl COOMIO-
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natb Koncruryuuio P® u 3akonsl. Kpome Toro, B TaHHOH CTaThe 3aKperuieH MPUHIIUIT CIIPaBe/1JIH-
BOCTH IIPY PACCMOTPEHUH U Pa3pelieHNH CyJaMu aJMUHUCTPATUBHBIX JEJ1.

2. OO6s13aHHOCTH Cyliel 1Mo 00eCreYeHHI0 3aKOHHOCTH TIPY OCYIIECTBJIEHUU MPABOCYAUS T10
aIMUHUCTPATUBHBIM JIeJIaM OCYIIECTBIISIIOTCSI PA3HBIMU Ty TSIMU.

Bo-niepBbIX, 3aKOHHOCTh OOECIIEUMBAETCS MPABMIILHBIM MPUMEHEHHUEM 3aKOHOJATENIbCTBA B
YCJIOBUSIX OTCYTCTBUS IaBJICHUSI M HE3aBUCMOCTH CYJIel IPU OTITpaBJIeHny npaBocyaus. s ycrpa-
HEHUs CyIeOHBIX OIMOOK B CyIeOHOM IpoIiecce MMeeTCsl CrielUaibHas CUCTeMa CyIeOHbIX MHCTaH-
WA ¥ OPraHoB, OOECTIEUMBAIOLIHNX MIEPECMOTP CYJEOHBIX AKTOB.

Bo-BTOpBIX, 3aKOHHOCTH O0ECTIeunBaETCs COOMOICHUEM TTPABIIT CYIOTIPOM3BOICTBA, KOTOPHIE
HAXOJISIT CBOE BBIpaKEHHE B aJMUHUCTPATUBHO-CYIcOHOM MpolieccyaibHON hopMe Kak HOPMATUBHO
YCTAHOBJIEHHOM MOPsIIKE OCYIIECTBJIEHUs MpaBocyaus. [IpoueccyanbHol hopMe MPUCYIIU Cleay-
IoIMe TPU3HAKA: HOPMATUBHOCTh, HEMPEPEeKaeMOCTb, CUCTEMHOCTh U YHUBEPCAJIBHOCTh, KOTOPHIE
MIPY TPABOBOM PETYJIMPOBAHUU M TIPABOPEATU3aIK BHICTYIAIOT B €IMHCTBE. VIX pa3nenbHas Xapak-
TEPHUCTHKA BO3MOXHA TOJIBKO IS LieJield cyry0o TeopeTrueckoro aHamu3a. OCHOBHBIE MONOKEHHUS,
XapaKTepHBbIE ISl TPakIAHCKOM MPOIecCyaIbHOM (pOPMBI M apOMTPasKHOM MPOIeCCyaTbHOM (POPMBI,
B TOM e CTETIeHU MPUCYIIHU M aJMUHUCTPATUBHO-CYIeOHON MpoliecCyalbHON (popMe, UTO JIUIIHUMI
pa3 MoAUEpKUBAET TaKHE €€ Ka4eCTBa, KaK YHUBEPCATbHOCTh, CHOCOOHOCTH OBITh TPUMEHUMOM IS
Pa3pelleHus CaMbIX Pa3HBIX KATErOpUH Jie/l, BOHUKAIONIHX B c(pepe MpUMEHEeHHsI KaK YaCTHOTO, TaK
Y IyOIMYHOTO TIpaBa.

3. [IpuHIMDO CripaBeAIMBOCTH MPU PACCMOTPEHHWU U pa3pelleHnd CyAaMHu aJIMHHUCTPATHB-
HBIX JIeJT SIBJISIETCSl JOCTATOYHO OOBEMHBIM M OIIEHOYHBIM TI0 COIEP:KaHUIO MTPABOBBIM MOHATHEM. B
1IEJIOM B ME3K/IyHapOHOM 3aKOHOJATEIbCTBE 3aKPETJIEHO MPaBo Ha CIpaBeJINBoOe CcyneOHoe pa3ou-
paTesbCTBO, XOTS BOMpPOC O cepe nercTBus cT. 6 KoHBeHIMu 0 3aimuTe npaB 4eaoBeKa M OCHOBHBIX
CBOOO SIBIISIETCS] TUCKYCCMOHHBIM?. [TpolieccyalibHBIN aCTIEKT CIPaBEAJIMBOTO MPABOCYMsI, IO MHe-
Huto M. A. ®unaroBoit, ucxons u3 cr. 6 KoHBeHIIMU BKIIIOYAaeT B ceOs IPUHITHIT PaBEHCTBA CTOPOH
B UCIOJIb30BAHUM CPECTB 3aIlIUThI, COCTSI3ATENILHBIN XapaKTep CyIONPOM3BOACTBA, MOTUBHUPOBAH-
HOCTb CyIeOHOro aKTa, IACHOCTD (MyOJIMYHOCTh) CYAONPOM3BOCTBA, PA3yMHBI CPOK paccMOTpe-
HUS JieJ1a, HeJOIYCTUMOCTb IIPOM3BOJIBHON OTMEHBI BCTYIUBIIIMX B 3aKOHHYIO CUJTY CY[A€OHBIX pellie-
HUI, TIpaBoO Ha 6e3yCIOBHOE UCTIOJTHEHHE CyIeOHOro akTa?, T.e. MPaKTHUECKH BCe acleKThl IpaBa Ha
cripaBeyIuBOe cyfieOHoe pa3oupatenbeTBo. [Toatomy nipas [I.A. @ypcoB, MUACABIIHIA, UTO «CITPaBE/I-
JIMBOCTh — rOpas3zio Oosblliee, CaMOCTOSATENTbHOE OOIIENTPABOBOE SIBJICHUE, HE OXBATHIBAEMOE OT/IEIb-
HBIMH TIPUHLIMIIAMH 1 MHCTUTYTAMU TPAXJAHCKOTO MPOLIECCYaTbHOTO U apOMTPaKHOTO MPOIECCy-
QJILHOTO TIpaBa»°.

B sTOM miaHe cripaBeiIMBOCTh B acCTieKTe MPaBOCYIUS B IIEJIOM U MO aJMUHUCTPATUBHBIM
JieiaM B YaCTHOCTH MPeJICTaBIsieT co00i (pyHIaMeHTaIbHOE IOHSATHE, IIPOHU3BIBAIOIIEE BCIO CUCTEMY
MPOLIECCYAJIBHOTO TTpaBa TAKMM 3K 00pa30M, Kak MPHUHIMIT JOCTYyIa K MpaBocyauio. B ommmune ot
JOCTyNa K MPaBOCYAMIO, 0OpAIIeHHOTO OOJbIle K YCJIOBHUSAM €ro OCYIIECTBICHHUS, CIIPABEITUBOCTh
HarleJIeHa Ha ero pesyJsrar. MoxHo cornacutbes ¢ A.T. BoHHepoM, oTMeuaBIInM, 4TO «<IOpUIUYe-
CKasl CIIpaBeIMBOCTb» 3aKJII0YAeTCs B HAXOXK/ICHUU U BBIHECEHUH HanOoJiee ONTHUMAIbHOTO, B HaM-
OOMBIIIEN CTENeHN COOTBETCTBYIONIEr0 OOCTOSATEIbCTBAM JiejIa PEllleHUs], TIPUTOJHOTO ISl JAHHOTO
KOHKPETHOTO CIydasi»®.

[MpuHIMDO cripaBeUIMBOCTU OOpaIlieH B OCHOBHOM K CY[y, TOCKOJIBKY MOWCK CIPaBeJIUBOTO
pelIeHrs B YCJIOBHUAX COCTSA3ATEIBHOTO MPOIecca MOKET OBbITh Pean30BaH MOCPEICTBOM CyIeOHOM

SCwm., Harnpumep: Agpanacwves C.P. TIpaBo Ha cripaBeIsIMBOE CyneOHOE pa30rpaTesIbCTBO: O0Ias XapaKTepUCTHKA U €T0 peain3a-
LIMsI B POCCUHCKOM I'paxJaHcKoM cyaonpousBozcTe. Caparto, 2009. C. 18-25; Crangaprtsl cripaBeyiuBoro npasocyaus / Ilon pen.
T.I'. MopakoBoii. M.: Meicib, 2012. C. 37-40 (aBrop maBsl — M.A. ®umatoBa).

4 Cm.: Cranpaprsl cripaBegisoro npasocyaus / Iog pen. T.I'. MopimakoBoii. C. 40 (aBrop rmassl — M.A. ®unarosa).
5 Cm.: Dypcos [.A., Xapaamosa HU.B. Teopus npasocymus. T. I. M.: Craryt, 2009. C. 201 (aBTop rnasbl — [I.A. ®ypcoB).

Cm.: Bbonnep A.T. 3akOHHOCTb U CIIPaBEAIMBOCTD B IPABOIIPUMEHUTENBHON AesATenpHocTd. M.: Poccuiickoe npaso, 1992. C. 32.
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nesrenbHocTU. [loaToMy He cityyaiiHO, 4To corlacHo 4. 1 cr. 8 3akoHa O craryce cyaeu cyabs,
BIIepBbIe M30PaHHbIN HA JOJKHOCTD, IPUHOCHUT B TOPKECTBEHHON OOCTAHOBKE MPUCATY CIIELYIOIIETro
conepkanusi: « TOpKeCTBEHHO KJISIHYCh Y€CTHO ¥ JOOPOCOBECTHO MCHIOMHSATH CBOM 0OS3aHHOCTH, OCY-
IIECTBJIATD [TPABOCYIUE, MOAYMHSISICH TOJIBKO 3aKOHY, ObITh OECIIPUCTPACTHBIM U CIIPABEJIMBBIM, KaK
BeJIAT MHE JIOJT CY/IbU U MOSI COBECTh». B 11esiom psizie cyne6Hbix aktoB KC PO oOparieHo BHUMaHMe
Ha HEOOXOIMMOCTh OOECTIeUHTh CIPABEITMBOCTb Cy/IeOHOro pa3ouparesibCTBa Mpeskjie BCero yepes
AeATeNIbHOCTD Cy/a.

JIpyroil acrekT MpUHIMIIA CIPABEVIMBOCTA B aIMUHUCTPATUBHOM CYAOIPOM3BOJICTBE — ITO
TMOBBIIIIEHHAS 3AIIUTA HEBJIACTHOM CTOPOHBI CMOpa’, UTO OTPaKeHO B 11esIoM psife nonoxeHnid KAC.

Crarbsa 10. PazymHbIll CPOK aIMUHHCTPATUBHOIO
CYAONPOM3BO/CTBA U PA3YMHbIN CPOK UCIOJHEHUSI
CyAeOHbIX aKTOB M0 aIMUHICTPATHBHLIM J1eJIaM

1. AAMHUHECTPATHBHOE CYIONPOU3BO/ICTBO 1 NCHOJHEHHE CY/IeOHBIX AaKTOB M0 aIMH-
HHUCTPATHBHBIM J1€J1aM OCYIIeCTBJISIIOTCSI B Pa3yMHbIH CPOK.

2. Ilpu onpejesieHNH Pa3yMHOr0 CpoOKa aJMHUHHUCTPATHBHOrO CyJAONPOU3BO/CTBA,
KOTOPBII BKJIIYAET B ceOs1 Mepuo,I co JHSA MOCTYIJIEHHSI aJMUHUCTPATHBHOTO HCKOBOTO
3asBJIEHUSI B CyJ NMepPBOH MHCTAHIMH /10 JHS NPUHSATHS MOCJEJHEro cyae0HOro akra
no aJMUHHCTPATHBHOMY JIeJy, YYUTHIBAIOTCS TaKHe 00CTOSATENbCTBA, KAaK MpaBoBasi U
¢pakTHUECKAs CJOKHOCTH aIMUHHCTPATHBHOTIO /1eJia, IOBe/IeHHe YYACTHHKOB CyJIeOHOro
npouecca, 10CTaTouHoCcTh U 3(P(heKTUBHOCTDH JefCTBHIl Cy/1a, OCYIIECTBJAsSIEMbIX B LeJIsIX
CBOEBPEMEHHOr0 PacCMOTPEHHUsI a/IMUHUCTPATHBHOIO JIeJia, a TaK:Ke 00IIast mpo 0 K-
TeJbHOCTH CyJIONPON3BO/ICTBA N0 AAMUHUCTPATUBHOMY JI€JIy.

3. Pa3oupaTenbCcTBO aJMUHHCTPATHBHBIX JIeJ B CyJaX OCYHIECTBJSETCSI B CPOKH,
ycTaHoBJeHHble HacTosimuM Kogexkcom. IIpoajienne 3TuX CpoKOB JOMYCTUMO B CJIy4asx
U MOPsiIKe, YCTaHOBJIEHHBIX HacTosimuM Koaexkcom.

4. O0cTOATENLCTBA, CB3aHHBIE C OpPraHu3amueii padoThl cyaa, B TOM 4HCJIe Tpeay-
CMOTpeHHbIe MyHKTOM 2 yactu 3 crarbu 28 HacTtosimero Koaekca u Tpedyroniue 3aMeHbI
CyAbH, a TAKKe PaCCMOTPeHHe aJMUHUCTPATUBHOIO JieJia Pa3JMYHbIMHA HHCTAHI[USAMH He
MOKeT NPMHUMATHCSI BO BHUMAaHHUeE B Ka4eCTBe OCHOBAHMII /IJIsI MPeBbIIIEeHUsT PAa3yMHOT0
CpoKa aAMUHUCTPATHUBHOIO Cy10NIPON3BO/ICTBA.

5. IlpaBmiia onpejesieHlsi pa3yMHOI0 CpoOKa aJMUHUCTPATUBHOIO CyJONPOM3BO/I-
CTBa, NPeAyCMOTPEHHbIe YacTIMHU 2 1 4 HACTOsIIEell CTAaThbH, NPUMEHSIOTCA TaK:Ke MpH
ompejeJieHHN Pa3yMHOr0 CPOKAa HMCIOJHEHHS CyAeOHBIX aKTOB MO aJMUHHCTPATHBHBIM
JaeJiam.

6. B cayuae, ecan mocje NpUHATHS aJMHHHUCTPATHBHOTO MCKOBOIO 3asiBJIEHHS K
NPOU3BOJCTBY Cy/1a a/IMUHUCTPATHBHOE /1€JI0 JJINTEJbHOEe BpeMsi He pacCMaTpUBaeTcs u
CyaeOHBII MpoIecc IBHO 3aTATUBAaeTCs, MpeceaaTel b Cy/1a N0 cBOeil HHUINATHBE I HA
OCHOBAHHN COOTBETCTBYIOIIEro 3asiBJIeHHs 3aHTEPECOBAHHOIO JUIA 00 YCKOpEeHUH pac-
CMOTpPEeHHsI A/]IMIHICTPATUBHOIO Jiejla BIPpaBe BbIHECTH MOTHBHPOBAHHOE ONpe/eseHue
00 YCKOpEeHHHU pacCMOTPEeHHsI aIMUHUCTPATHBHOIO JeJja.

7. B 3asBjieHUH 00 YCKOPEHHH PacCMOTPEHUsI aIMUHHCTPATHBHOIO JeJa J0JLKHbBI
OBbITh, B YaCTHOCTH, YKa3aHbI 00CTOSITEJLCTBA, HA KOTOPBIX JIHII0, MOJAl0Iee 3asiBJIeHHE,
OCHOBBIBaeT cBOe TpedoBaHue. 3asiBjeHHe 00 YCKOPEHHH PacCMOTPEHHUsl aJIMHHUCTpAa-
THUBHOIO JieJia paccMaTpuBaeTcs nmpejicearejieM cy/a He Mo3/Hee CJIeAyIIero padoyero

7 Cw.: Oznesa K.O., Onanes P.O., Cmenanosa O.A. O6 ocHOBHBIX HoBentax Komekca a/IMIHUCTPATUBHOTO CYJOTPOU3BOICTBA
Poccuiickoit ®enepaunn // Cynpa. 2015. Ne 6. C. 6.
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JIHsI IocJie JHSI MOCTYIJIEHHsI 9TOr0 3asiBJIeHHUsl B €y 0e3 M3BelleHHs JHIa, N0JaBIIero
3asBJIeHHe, U MHBIX JIHI, ydacTBylomux B jgeJe. Ilo pe3yibratam paccMoTpeHusi 3asiB-
JIeHUsI mpejcefaTeib CyJAa BHIHOCUT MOTHBHPOBAHHOE ompe/eseHne 00 yq0BIeTBOPEeHUH
3asBJIeHHS U YCKOPEHHUH PACCMOTPEeHHs a/IMUHICTPATUBHOIO /1eJ1a WK 00 0TKa3e B 9TOM.

8. B onpenesenun 06 yI0BJeTBOPEHHH 3asiBJ€HHS U YCKOPEHHU PacCMOTPeHHUsI
a/IMUHHCTPATHBHOIO /1eJIa MOTYT ObITh YKa3aHbI JeHCTBUsI, KOTOPbIE CJeyeT COBEPIINTh
JUISI YCKOPEeHHUsI ero paccMOTpPeHHsl, a TaK:Ke YCTaHOBJEH CPOK, B Ipejejax KOTOporo
JI0JZKHO OBITh IPOBE/IEeHO cyle0Hoe 3ace/laHue.

9. Konusi onpejeJieHusi 00 y10BJIeTBOPEHNH 3asiBJIEHNUSI H YCKOPEHNH PACCMOTPeHHUsI
a/IMUHHCTPATHBHOIO JleJIa WJIH 00 0TKa3e B 3TOM HampasJisieTcsl JUIaM, y4acTBYIOIINM B
JieJie, He MO3/IHee CJeayIoIero pabouero JHs mocJje JHs1 BbIHECEHHsI ONpe/ieseHHsl.

1. KommeHnTHpyemas cratbsi CBsi3aHa B onpejieieHHoi crenien ¢ 1. 26 KAC, pernameHTupy-
IOl KOHKPETHBIE MpaBUJIa B3bICKAaHWSI KOMIIEHCAITMH 32 HapyIlIeHUe IpaBa Ha CYJOMPOU3BO/CTBO B
Pa3yMHBI CPOK MJIM ITpaBa Ha MCTIOTHEHHE CyIeOHOro aKkTa B pa3yMHBbIH CpoK. [JJaHHOe NoHsATHE TIpU-
IIJIO B POCCUICKOE MPOLIECCYaTbHOE 3aKOHOAATEICTBO U3 CT. 6 KOHBEHIIMM 0 3aIuTe mpaB 4eIoBeKa
1 OCHOBHBIX cBoOO. B 2010 r. 6611 pUHAT 3aKOH O KOMIICHCAIIUY 32 HapyIIIeHHe MpaBa Ha CyJI0-
MPOU3BOACTBO B Pa3yMHBIN CPOK, a Takxe BBesieHb! cT. 6.1 I'TIK u cr. 6.1 ATIK. YkazanHble HOpMBI
PEryJMPYIOT PUHIIMIIBI OTIpeesIeHNs pa3yMHbBIX CPOKOB PACCMOTPEHHUSI Jej1a M UCTIONHEeHUsI Cyae0-
HOT'O aKTa, a TAK)Ke MOPSIIOK PACCMOTPEHUsI COOTBETCTBYIOIIMX TPEOOBAHUI IPakaaH O MPUCYKIe-
HUHM JICHE)KHON KOMITEHCALIMH B CBSI3W C HApYIIEHUEM Pa3yMHBIX CPOKOB B TPaXKJaHCKOM U apOUT-
PaXKHOM TpoIeccax, a TakkKe B MCIOJHUTEIHPHOM IPOU3BOICTBE IO B3bICKAHUSIM 3a CUYET CPE/ICTB
OO KeTOB Or/IXKEeTHOU crucTteMbl Poccuiickoit @eneparvu.

[IpaBo Ha cripaBeaMBOe cyaeOHOE Pa3OMpaTeNbCTBO TPAKAAHCKHUX e B Pa3yMHBIA CPOK
SIBJISIETCS] OHUM U3 (DyHAAMEHTAJIbHBIX PUHIIUIIOB MPABOCYAMS], 3aKPETUICHHBIX B CT. 6 KoHBeHIIUM
O 3aIlIuTe TPaB YeJIOBEKA M OCHOBHBIX CBOOOJI, M OTPAXaeT ero peasibHylo JOCTYITHOCTh ISl BCEX
3auHTepecoBaHHbIX JuIl. [Ipn 3TOM rocygapcTBa — y4yacTHUKM KOHBEHIIMM HECYT IOJHYIO OTBET-
CTBEHHOCTb 32 OPraHU3AIIMIO IPABOBBIX CUCTEM TAKMM 00pa30M, YTOOBI CyIbl MOIJIA TApaHTHPOBATD
KaXJJOMY ITPaBO Ha MOJIyYeHUE B Pa3yMHBI CPOK CyIeOHOTO pelieH s, pa3pemiaioiiero crop o rpak-
JAaHCKMX MpaBax Win 00s13aHHOCTSIX . PasyMHBIe CPOKU CyIOIPOM3BOICTBA HATIPABJIEHBI HA TO, YTOObI
WCKJIIOYMTH 3aTATMBAHKUE CUTYallUH HEOIPEIEIEHHOCTH, KOTOPAasi MOKET IPUBECTH K OTKA3y B IPaBO-
cyaun’. CyiectByeT 10BOJIbHO Oonblniast npaktuka ECITY, B KOTOpO# OH pacKkpbIBaeT U KOHKPETU-
3UpYyeT MOJIOKEHHUSI O Pa3yMHOM CPOKE CYJOMPOU3BOCTBA MPUMEHHUTENIBHO K IPaKIaHCKUM JeiaM 0.

[NonsiTre pasymrozo cpoka He HaeTcs B 3aKOHOAATENbCTBE, OIHAKO O], HUM MOXHO TIOHU-
Marth TOT CPOK CyIeOHOT0 pa3OdUpaTeIbCTBa UM UCTIOTHEHHSI CyAeOHOTO aKTa, KOTOPHIN rapaHTUPYyeT
peasbHYIO 3alUTY MPaB, CBOOO/ UM 3aKOHHBIX MHTEPECOB 3aMHTEPECOBAHHBIX JvIl. He MokeT ObITh
MpPU3HAHA peasbHOM 3alliTa MpaBa B CPOKHU, KOIZA BCIIEACTBUE OOCTOSITENIBCTB Jiefia TMOO caMoro
XapakTepa npeameTa Criopa BhIHECEHHE PEllIeHusI U €ro MCIIOTHEHHE 3a Mpeie/laMy Pa3yMHOT'O CpPOKa
AenaloT ee Hea(p(HEKTUBHOM.

2. CoracHo 4. 3 KOMMEHTHPYEMOU CTaTbi Pa30upaTeIbCTBO B CYJax JOIKHO OCYIIIECTBIIATHCS
B CpoKH, yKkazaHHble B KAC, HO B TIOOOM ciTydae B COOTBETCTBUM C 4. | TaHHOU CTaThU OHU JOJIKHBI
OBITh Pa3yMHBIMH.

Bce meiictBus, coBepliaemMble B CyIeOHOM Mpoliecce, 0O0JeYeHbl B MPOIecCyalbHyo (opMy.
OpHUM M3 NPOSIBJIEHUI MpoLiecCyanbHON (POPMBI SABJISETCS COBEPIIEHUE AECUCTBUN B CPOKH, yCTa-
HoBJieHHble KAC, 1100 B CPOKU, YCTAHOBJICHHBIE CY/IOM, UTO SIBJISICTCS] OJJHOUM M3 FApaHTH cOOMIofe-

8 Cm.: Epemenko M.C. TIpaBo Ha cripaBeiJIuBoOe CyeOHOe pa30upaTesbCTBO B IPakKJaHCKOM Mpoliecce: npakTuka EBporeiickoro
CyJa o rnpaBam venoBeka // POCCUICKHI eKeroIHHUK rpakJaHCKoro 1 apoutpaxHoro mporecca. 2004. Ne 3. CI16., 2005. C. 638-639.

® Cm.: KommenTapmii kK KOHBEHIIMH O 3aIlATe NPaB YeIOBeKa M OCHOBHBIX CBOGOJ H MPAKTHKE ee IpiMeHern s / TTox oo, pex.
B.A. Tymanosa u JL.M. Duruna. M., 2002. C. 91.
10 [MonpoGuee cM.: Agpanacves C.P. Yka3s. cou. C. 225-252.
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HUS TIPUHITAIOB JOCTYITHOCTH MPABOCY/AMsI, CIIPABEIIMBOCTH MTPABOCY/IHS, a TAK)KE TapaHTHEN IpaB
Y 3aKOHHBIX MHTEPECOB YYaCTHUKOB aIMUHUCTPATHBHOTO cynornpousBonctBa. CyaeOHsIi mporiecc
HE MOXET TSHYTbCSI HeonpeeJeHHOe BpeMsl, IIO3TOMY €CJIY JJIsl COBEPIIEHHS] ONpeIeSIeHHOro Mpo-
LIECCYaJIbHOTO JIEUCTBUs He ycTaHoBJeH cpok KAC, TO 3TOT CpoK AOKEeH ObITh YCTAHOBJIEH CaMUM
CYIOM B COOTBETCTBUH C KPUTEPUSIMU Pa3yMHOCTH.

B yactHocth, cornacHo ct. 141 KAC anMuHUCTpaTUBHBIE [ejla pACCMaTPUBAIOTCS U pa3peliia-
1orcst BC P® 110 ucreueHus: Tpex MecsieB, a APyruMU CyJaMH — JI0 UCTEUEHUsl JBYX MECSIIEB CO
IHS TIOCTYTUICHUS aIMUHUACTPATHBHOTO MCKOBOT'O 3asIBJIEHHS B CyJ, BKJIIOYas CPOK Ha MOATOTOBKY
aIMUHUCTPATHBHOIO Jiefia K CyJeOHOMY pa3OupaTesbCTBY, €CJIM MHBIE CPOKM PACCMOTPEHUS U pas-
pelieHus aIMUHUCTPATUBHBIX Jes1 He ycraHoBJIeHsl KAC. T1o cioXHbIM aAMUHUCTPATUBHBIM JIeJIaM
3TU CPOKH MOTYT OBITh TIPOJICHBI TIpE/iceaaTeNeM Cya He Oosee yeM Ha oauH Mecsil. Mcuncnenue
CpOKa pacCMOTpPEHHMSI JieJia MTPOM3BOAUTCS TIO OOLIMM MPABIJIAM UCUMCIICHUST TTPOLIECCYATBHBIX CPO-
KOB, ycTaHOBJIeHHbIM II1. 8 KAC.

3. B u. 2 aHanmm3upyeMoi ctatbil C(OOPMYIUPOBAHBI KpUMeEPUlL, Onpedensiiouiie OUeHKY CPOKo8
KaK pasymusix. YKa3aHHbIe KPUTEPUU OTpeeIeHHs pa3yMHOI'O CPOKa, OTPaKEHHbIE B KOMMEHTHPY-
emoii cratbe U cT. 258 KAC, B niesiom cootBetctByioT npaktuke ECITY. Kak nummer M. ne Canbbua,
KpUTepusiMu, KoTopbiMU pykoBoacTByetcst ECITY, yToObl OIeHUTh MTPOAOIKUATETBHOCTD, PAa3yMHYIO
WM HET, Tpoliecca, SBISIOTCS: CJIOKHOCTD Jiesia (OTHOCUTEINIBHO €Tro MpeaMeTa); MOBeIeHne CTOPOH
(MCTIIOB ¥ OTBETYMKOB); TIOBE/ICHNE CYACOHBIX BJIACTEH (a TaKKe aAMUHUCTPATUBHBIX BJIACTEH, KOTO-
pble BMEIIAIUCh B IPOIIECC); BAXKHOCTH MpeMeTa pa30ouparesibCTBa I 3aMHTEPECOBAHHOTO JinIia ',

B 4. 4 kOMMeHTHPYeMOii CTaTbU YKa3aHbl 0OCTOSITENILCTBA, KOTOPBIE HE MOTYT TPUHUMATHLCS BO
BHUMaHWe MTPY OIPEe/ICIeHUH TOTO, Pa3yMHBIM OB CPOK CyI€OHOTO pa30upaTesbCcTBa Win HeT. YacThb
5 paccMaTpuBaeMoii CTaTbi OTHOCHT TTpaBMiia 4. 2 U 4 JTaHHOM CTaThy TaKXke K PEIISHUIO BOIpoca 00
OIpe/IeNIeHNU Pa3yMHOI'O CPOKa MCIIOJHEHUs CyIeOHOro akta. B oTHOIIeHU: HapylieHus mpaBa Ha
UCTIOTHEHUE CyieOHOro akTa B pa3yMHBIM CPOK CJIeyeT UMETh B BUAY, UTO MPABO Ha KOMIIEHCAIIUIO
BJIEYET HEWCIIOJIHEHUE PelleH s, TIPelyCMaTpHUBAIOIIero oopaleHne B3bICKaHHUs Ha CpelcTBa O10/-
kKeToB OrokeTHON cuctembl Poccuiickoit @eneparuu, T.e. KOrjaa JODKHUKAMU SIBISTIOTCs Poccuii-
ckas Penepans, ee CyObEKTHl WM MyHUIMIIAIbHBIE 00pa3oBaHus (CT. 1 3akoHA O KOMITEHCAIINH 32
HapyllleHre TpaBa Ha CYAOMPOU3BOACTBO B pa3yMHBIN CPOK). BBIXOI 3a mpenenbl pa3yMHOrO CpoKa
WCTIOTHEHU I TI0 YaCTHBIM B3BICKAHUSIM TIO CTIOpaM MeX/1y YUYaCTHUKAMU TPaXkJaHCKOro 000poTa He
co3[aeT OCHOBaHMI 1)1 oOpateHus B ¢y B opsiake 1. 26 KAC.

4. Yactn 6-9 KOMMEHTHPYEMOI CTaThbU ONPENESIOT CHELMAIbHbIA MOPSAAOK PacCMOTPEHUS
3asIBJICHUI yYaCTHUKOB Tpolecca 00 YCKOpeHMM paccMoTpeHus jaena. C TakuM 3asiBJIEHHEM 110
CMBICTTY 4. 6 JaHHOH CTaThu BIIpaBe OOPATUTHCS 3aMHTEPECOBAHHBIEC JIMIA, T.€. JIMIA, YYaCTBYIO-
1I1e B Jiesie. 3asBJIeHHs pacCMaTpUBAIOTCS MpeCceaaTesIeM COOTBETCTBYIOIIETO Cya: OT CyJa epBon
uHcTaHmu 10 BC P®, mockonbKy HapyileHre CpOKOB pacCCMOTPEHU s JIeT BO3MOXHO B CyJe JTI0O0ro
ypoBHS1. Pe3ynbraTroM paccMoTpeHuUsl 3asiBJICHUS SIBJISIETCS OIPeieNieHre, KOTOPOE BHIHOCUTCS TIPeI-
cenaresieM cyza. [TocKosbKy OHO He MPENATCTBYET JaJIbHENIIEMY ABUKEHUIO JIesa, TaKoe OIpeaese-
HHE B Cyjie MIepBOi MHCTAHIIUM He 00XKaIyeTcsl OTIEIbHO OT cyaeOHoro pemenus. [lonaraem, 4ro He
o0KaJyeTcst OTIEBHO OT 3aKTIOUUTENILHOTO CyIeOHOTO aKTa TaKoe OIPEe/IENICHNE U B BBILIECTOSIIINX
cyaax. Bmecrte ¢ Tem 3auHTEpecoBaHHbBIC JIMIA B CIy4ae HOBOW 3aJEpPKKU PaCCMOTPEHUS aJIMUHU-
CTPaTHBHOIO JieJIa BIpaBe 0OpaTUTHCsI BHOBb C 3asIBJIEHHEM 00 YCKOPEHUU €r0 PaCCMOTPEHUSI.

5. Psii BOpocoB nprMeHeHU s TOJIOKEHUH O pa3yMHOM CPOKE CYIOTPOM3BOICTBA M UCTIONHE-
HUS CyAeOHBIX aKTOB OoTpakeH B noctaHoByiennu [Inenyma BC PO, [Tnenyma BAC P® ot 23 nexabps
2010 r. Ne 30/64 «O HEKOTOpbIX BOIIPOCAX, BOBHUKILIUX NIPU PACCMOTPEHUHU €N O MPUCYKICHUN
KOMITEHCAIIMY 34 HAapyIlIeHUe MpaBa Ha CYIONPOU3BOACTBO B Pa3yMHBIN CPOK MJIM MpaBa Ha MCION-
HEeHUe CyIeOHOro aKkTa B pa3yMHBIN CPOK».

' Cm.: e Canveua M. ITpenenentsl EBporneiickoro cyna no npasam uesioeka. CII6., 2004. C. 461-462.
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Cratba 11. I'tacHOCTBb M OTKPBITOCTD CyJ€0HOI0 pa3ouparebCcTBa

1. Pa3zouparebCcTBO aIMUHHCTPATHBHBIX JIeJI BO BCeX CyJaX OTKPLITOe.

2. PazoupareabCTBO aIMHHHCTPATHBHBIX /1eJI B 3aKPBITOM CyAe0HOM 3ace aHuu 0Cy-
IIeCTBJIsIETCA B clIy4yae, eCJH MaTepHaJjbl pacCMaTPUBAeMOro aJMMHHCTPATHBHOIO JieJa
cofepKaT CBeJleHHs], COCTABJAIONINE IOCYJapCTBEHHYI0 HJIM HHYI0 OXPaHseMyI0 3aKo-
HOM TaiiHy. Pa3ouparebcTBO B 3aKPBHITOM Cy/1eOHOM 3aceJaHUHU JOMYCKaeTcsl TaK:Ke B
cJiyyae yJAOBJeTBOPEHHsI X0JAaTalCTBa JNIA, YYaCTBYIOIIEro B Jeje, CChbUIAIIerocsi Ha
HEOOXOJUMOCTh COXPAHEHUsI KOMMePYeCKOil UM HHOW OXPaHsAeMOil 3aKOHOM TaiiHbI, Ha
cofeprkamyecsi B aJMHHUCTPATUBHOM JieJie CBe/leHNsI KOH(pHIeHIHAJIbLHOI0 XapaKTepa,
HA HEMPUKOCHOBEHHOCTh YACTHOI KU3HH IPaK/JaH WIH HHbIE 00CTOSITEJbCTBA, IJIACHOE
00cy:k/1eHHe KOTOPBIX MOJKeT MOMelAaTh NMPaBWJIbLHOMY pPa30upaTe/bCTBY aJMHHUCTPA-
THBHOTO JieJ1a Ju00 MoBJeyb 3a co00i pa3riameHne YKa3aHHbIX TaliH 1 HapylIeHHe NpaB
1 3aKOHHBIX HHTEPECOB IrPpaskIaHNHA.

3. JInna, yuacTBylompue B JieJie, U JUIA, He YYaCTBYIOIIHMeE B JeJje, BOIPOC O NpaBax
1 00 003aHHOCTAX KOTOPBIX pa3penieH cyJl0M, He MOTyT ObITh OrPaHUYEHbI B IIpaBe Ha
noJiyyeHne HH(OpMAaIUH O JaTe, BpeMeH! U MeCTe PacCMOTPeHNsI aJMUHUCTPATUBHOIO
JieJia, YCTHON M NMHCbMEeHHOH MH(opManyu 0 pe3yJbTaTax pacCMOTPeHHUsl aJMUHHCTPAa-
THUBHOIO JIeJ1a M MPUHSITHIX M0 HEMY Cy/IeOHBIX aKTaXx.

4. Kaxxablil ”MeeT NMPaB0 3HAKOMUTHCS B YCTAHOBJEHHOM MOPsi/IKe CO BCTYNMBIINM
B 3aKOHHYIO CHJIY CyJeOHbIM pellieHHeM 110 PAacCMOTPEHHOMY B OTKPBITOM CyJe0HOM 3ace-
JJAHUM aJMUHHCTPAaTHBHOMY JeJy, 3a HCKJIYeHHeM CJy4aeB OrpaHMYeHUs1 3TOro npasa
B COOTBETCTBHH € 3aKOHOM.

5. JIuna, yuacTByomiue B jieJie, M HHbIE JNIA, IPUCYTCTBYIOIINE B OTKPHITOM Cy/1€0-
HOM 3ace/laHHH, UMEIOT NPaBo (PUMKCUPOBATH X0/ CYJAeOHOro pa3duparTebCTBAa MUCh-
MEHHO M ¢ NMOMOUILIO cpeAcTB ayauo3anucu. PorochreMKa cyqeOHOro 3aceJaHusi, ero
BH/1€03aMUCh, PAJHO- U TeJeTPAHCJIAIUA, TPAHCJIALNS ¢ HCI0Jb30BaHHeM HH(OpMaIu-
OHHO-T€JIEKOMMYHHKAIIMOHHOMN ceTu «IHTepHeT» JOMyCKAKTCSI C pa3pelieHns cyaa.

6. O pazoupaTeabCcTBe aIMIHUCTPATHBHOIO /1€J1a B 3aKPHITOM CyAe0HOM 3aceJaHuH
BBIHOCUTCSI MOTHBHPOBaHHOe onpee/ieHne cyfaa. OnpeaesjieHue BBIHOCUTCSI B OTHOIIEHUH
BCero cy/1e0HOro pa3ouparejbCcTBa WIH €ro YacTu.

7. Ilpu pa3zoupaTeabCcTBe aJMUHICTPATHBHOTIO J1eJ1a B 3aKPbITOM CyJAe0HOM 3ace/a-
HHUM PUCYTCTBYIOT JIUIA, Y94aCTBYIOIINE B Jiejie, X MPe/ICTABUTEH, a B HE00OX0IMMBIX CJIy-
yasix Tak’Ke CBHU/IeTeJIH, SKCNEPThl, CNIENNAJTUCTDI, ePeBOIYNKH.

8. B 3akpbITOM cyae0HOM 3aceJaHNU aJMUHHCTPATHBHOE [1€JI0 PacCMaTPHUBAETCS
U pa3pemaercsi ¢ co0JI0leHIeM BceX MPaBHJ aIMUHHCTPATHBHOIO CyI0NPOU3BO/ICTBA.
Hcnouab30BaHne cucTeM BHAEOKOH(pEePEeHI-CBSI3H B 3aKPHITOM CyJe0HOM 3aceJaHUH He
JIOIyCKaeTCsl.

9. JIuna, yyacTByomyue B JeJie, 1 HHbIe JUIA, IPUCYTCTBYIOI[HE NIPH COBepPIIeHUN
NMPOIEeCCYATBHOT0 IeCTBHUSA, B X0/1€ KOTOPOro MOTYT ObITh BHISIBJIEHBI CBE/I€HHs, YKa3aH-
Hbleé B YACTH 2 HACTOSIIEN CTaThbH, MPeIyNpeKJaI0TCs CyI0M 00 OTBETCTBEHHOCTH 3a HX
pasrianieHue.

10. Pemenusi cyioB mo ajMHHUCTPATHBHBIM JejJaM OOBSBJSIOTCS MyOJHYHO, 3a
HCKJIIOYEeHHEeM CJIydyaeB, eCJIi TaKHe pelleHHs] 3aTParuBaiT IPaBa H 3aKOHHbIe HHTePeChl
HecoBepuIeHHOJeTHHX. Eciin cyne0Hoe pa3oupaTebCTBO OCYIIECTBISAIOCH B 3aKPbITOM
cy1eOHOM 3aceJaHNH, €yl 00bSIBJsIET MYOJHUYHO TOJbKO Pe30JIOTUBHYIO YACTh PelIeHusl.

11. B cayuasx, npeaycMoTpeHHbIX HacTossmuM Kogekcom, pemennsi cy1oB o agmMu-
HHCTPATHBHBIM JieJIaM NO/JIe:KaT 00513aTeJTLHOMY ONMy0JIMKOBAHUIO.

29



. Komnekrtus aBropoB. «Kommenrtapuii k Kozekcy anMuHUCTpaTUBHOTO cynorpon3BocTa Poceuiickoit ®epeparium
(TocTaTeNHbBIN, HAYIHO-TTPAKTHUECKUT )»

1. B ommume ot I'TIK u ATIK B KAC 3akpernuieHsl iBa IPUHIMIIA — [IACHOCTU U OTKPBITOCTH,
O/IHAKO OTKPBITOCTb CKOPEE BCETO SIBJISIETCS OTHUM U3 aCIIEKTOB U XapaKTEPUCTUK INIACHOCTU. B coot-
BETCTBUM C TIPUHIIUIIOM ITIACHOCTH Pa30MpaTeIbCTBO aJMUHUCTPATUBHBIX JEJT SIBJISIETCS OTKPHITHIM,
oOecneynBaloIM MPUCYTCTBUE HA CIYIMIAHUSX Jiesia TIoOoMy Juity. [IpUHIU ITTaCHOCTH SIBIISIETCS
KOHCTUTYIIMOHHBIM (4. 1 cT. 123 Koncturynuu P®). Pa30ouparenbcTBO e B 3aKPHITOM CyeOHOM
3ace/laH|M JOIYCKAeTCs B CllyyasiX, KOrja BO3MOXKHO pasIvlallieHue roCcyJapCTBEHHOM TaliHBbI, a TAKkKe
MIPY yIOBJIETBOPEHHUH CY/IOM XOJaTalCTBA yYaCTBYIOIIETO B JieJie JINIIA, CChLIAIOIIErocsi Ha HeOOXOIu-
MOCTb COXpaHEHHsI KOMMEPYECKOH, CITy>KeOHOW M MHOH TaliHbl, U B IPYTHX CITyYasiX, yCTAHOBJIEHHBIX
3aKOHOM (4. 2 KOMMEHTHPYEMOI1 CTaThH).

JI71s1 TOHUMAaHUSI TIPEAENIOB U COIEPKAHUSI peaTM3aliy IPUHITUIOB IMTACHOCTH M OTKPBITOCTH
Npy pa30upaTesbCTBE AJIMUHUCTPATHBHBIX JIEJT CJIEAYeT OTMETUTD MPABUIIO Y. 5 paccMaTpUBaeMOi
CTaThH, 110 KOTOPOMY ITPUCYTCTBYIOLIHE B 3aJIe 3aCeIaHMs UMEIOT MPaBo (PUKCUPOBATH X0 pazoupa-
TEJIbCTBA MUCbMEHHO U C TMOMOIIBIO CPEACTB ayauo3anuch. PoTockeMKa cyneOHOro 3ace/iaHusl, ero
BU/IE03AITNCh, PAJVIO- U TEJICTPAHCIIAIMS, TPAHCIISIIUS C UCTIONb30BaHueM ceTu «VHTepHeT» moryc-
KaloTCSl C paspelieHus cyga. TeM caMbiM co3faioTcsl (pakKTUYECKUe U I0pUAMYECKUE MPENOChUIKN
IJIsSl peaJTbHOTO 00eCTIeueH s TIACHOCTH CyIeOHOTO TIporiecca B apOMTPaKHOM CyJIe.

I'macHoCTb IpaBOCYIMS, B TOM YHCIIE TIO aIMUHUACTPATUBHBIM JiejIaM, 00ecTieurBaeT ero BOCIHU-
TaTeJbHbIe U podrIakTuYeckue GyHKIru. Kpome Toro, macHOCTh CIOCOOCTBYET CHIKEHHIO CYOh-
eKTUBU3Ma Cy/Iell U TIO3BOJISIET BCEM JKENAIOIIMM YOeIUThCsl B COOMIONEHUH YCTAaHOBJICHHBIX TPO-
1IECCYaJIbHBIM 3aKOHOM IPABOBBIX MPOLIELYP pa3OrparesbCcTBa jiesa. B KOHEUHOM cueTe I7TaCHOCTh
oOecrnieurBaeT B HoJiee MUPOKOM IJIaHEe TPAHCIAPEHTHOCTh MPABOCY/IMS BO BCEX €€ acreKTax 2.

2. 3akpeimoe cyoedHoe 3acedarnue 0OA3aTETHHO TPOBOIUTCS B CIIy4asiX, €CIU MPU OTKPHITOM
pazOuparesbcTBe OyIeT pasrialieHa rocy1apcTBeHHasl TaiiHa, ¥ B MHBIX CITyYasixX, YKa3aHHBIX B (hejie-
pajbHOM 3aKOHEe. B TaHHOW cHUTyalluM TJIaBHBIM SIBJISIETCS MICTIONIb30BAaHKME B KAUECTBE JJOKA3aTellb-
CTBEHHOUN WMH(MOpMAIUU CBEJICHUI, OTHOCAIIUXCS K rocygapcTBeHHOH TaitHe. [loaTomy 3akpeiToe
cyaeOHoe 3aceaHue MPOBOAUTCS M0 MHUILIMATHBE KaK Cy/a, TaK U JTI0OO0ro U3 JIUII, yYacTBYIOIIUX B
nene. B octanbHBIX cilydasix IpoBeIeHHE 3aK PhITOTO 3aceJaHU s AOIYCKAETCs TOJIBKO 0 XOaTalCTBY
JIMLIA, YYACTBYIOIETO B JI€JIe, U B Cllyyae PUBE/ICHUS UM JJOKA3aTeJIbCTB TOTO, YTO B OTKPBITOM 3ace-
JOaHUK MOXKET OBITh pasryalieHa KoMMepUecKast, ClTykeOHast Ui MHasi OXpaHsieMasi 3aKOHOM (Harpu-
Mep, HOTapHuajibHasl) TallHA. Y/IOBJIETBOPEHUE XOJaTaiicTBa MPOU3BOAUTCS [0 YCMOTPEHUIO Cy/a.

3. CBenieHus1, OTHECEHHBIE K 20cyoapcmeeHHol matite, onpeeneHsl B ¢T. 5 3akoHa PO ot 21
utonist 1993 r. Ne 5485-1 «O rocymapcTBeHHOM TaiiHe».

4. Onpezenenue NOHATUSL MHGOPMALIMK, COiepXKalen Kommepueckyto maiiny, 1aHo B dene-
pasibHoM 3akoHe oT 29 utoiist 2004 r. Ne 98-93 «O kommepueckoil TaiiHe». B aToM ke 3akoHe ycTa-
HOBJIEH KPYT CBEJICHUIA, KOTOPbIE HE MOTYT ObITh OTHECEHBI K KOMMEPUYECKOM TailHe.

5. BaxHBIM 37I€MEHTOM COBPEMEHHOTO TMOHMMAaHUs IJIACHOCTH CyleOHOro pazOouparesbCcTBa
SIBJISIETCS] pa3MelieHre B ceTh «VHTepHeT» nH(pOopMaIy 0 CyIeOHbIX aKTaX U MHOM MH(pOpMAaIUH,
OTHOCSIIIIEWCS K BeJeHuIo Aena. B yactHoctu, Penepanbhbiil 3akoH oT 22 nekadps 2008 r. Ne 262-
®3 «O06 obecrieueHnn JOCTyNa K MHGOPMAIIAY O IesITeJIbHOCTH cylIoB B Poccuiickoit ®eneparur»
YCTAHOBWJT ITpaBWJIa pa3MellieHnsl CyleOHbIX aKTOB B ceTh «VIHTepHeT».

6. P BoripocoB oOecniedeHus: OTKPHITOCTH CYIOITPOM3BOJICTBA B Cyax OOMIEeH I0PUCANKIIUH
pasbsicied B noctanosnenun [Tnenyma BC P® or 13 pekadps 2012 r. Ne 35 «O0 OTKpHITOCTH |
I[JIaCHOCTHU CYJOIPOM3BOACTBA U O JOCTYIE K MH(POPMAIMU O JEATEIBHOCTU CYI0B».

12 Cm.: Cnuyun H.H. TpaHcnapeHTHOCTb B LIMBHIIMCTHYECKOM Ipouecce. M., 2013.
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Cratbs 12. A3bIK, HAa KOTOPOM BeeTCs
aJMHUHHCTPATHBHOE CYI0NIPOU3BOICTBO

1. AnMuHNCTPaTHBHOE CyJONPOHU3BO/CTBO BeJeTcs Ha PYCCKOM sI3bIKe — rocyaap-
cTBeHHOM si3blke Poccuiickoit ®enepanuu. AJMHHHCTPATHBHOE CYJIONPOU3BOACTBO B
denepaabHbIX cyaax oOulel HPUCAUKINN, HAXOASIHNXCSI HA TEPPUTOPUH PecHyOJnKH,
KOTOpasi BXoauT B cocTtaB Poccuiickoit ®enepanun, MoKeT BECTUCh TaKKe Ha rocyaap-
CTBEHHOM SI3bIKe 3TOil pecnyOJuK.

2. JIunam, y4yacTBYIOIIIMM B Jiejie U He BJAJEIOIUM SI3bIKOM, HQ KOTOPOM BeJ1eTCsI
a/IMUHHCTPATHBHOE CyJONPOM3BO/ICTBO, Cy] Pa3bsCHsIeT H oOecrevynBaeT NpaBo 3Ha-
KOMHTBHCSI C MaTepHaJaMH aJMIUHHCTPATHBHOIO J1eJ1a, y4acTBOBAaTh B NpoIecCyaJbHbIX
JieficTBUSAX, 1aBaTh 00'bsICHEHNs], BLICTYNIATh B Cy/e, 3asBJATHh X0/4aTalicTBa U M01aBaTh
’KaJo0bl HA POJHOM SI3bIKe WJIH CBOOOJHO BHIOPAHHOM sI3bIKe OOIIEHMSs], 0Jb30BaThCSI
ycJIyramMu nepeBoJuuKa B NOpPsi/IKe, yCTaHOBJeHHOM HacTossmuM Koaekcom.

3. PemieHue cyja u3Jiaraercsi Ha pyCCKoM si3bIKe, a IIPH X0JaTaiicTBe CTOPOHBI Iepe-
BOJNUTCS HA SI3bIK, HCIOJIL30BABIINIICS B X0/€ CyJe0HOro pa3ouparejbCcTBa.

1. B KoMMEHTHpYEeMO} CTaThe 3aKperyieH MPUHIIMIT TOCYAaPCTBEHHOTO SI3bIKA CYIOTPOU3BOI-
CTBa, COIVIACHO KOTOPOMY aJMHHUCTPATUBHOE CYJOIPOM3BOACTBO BEAETCS HA 20CYOAPCMBEHHOM —
PYCCKoM sA3blKe, A JIMIaM, He BJIAJCIOIIUM SI3bIKOM, HA KOTOPOM BEJIETCSl aIMUHUCTPATUBHOE CY/I0-
MIPOU3BOJICTBO, OOECTIEUNBACTCSI BO3MOHNCHOCHb NEepesoda ¢ LeNbl0 IOHUMAaHUsI MU COBEPIIAEMbIX
npoueccyasipHblx Aercteuid. B coorBerctBuM ¢ 4. 1 cr. 68 Koncturyuuun P® rocynapcrBeHHbIM
s3pikoM Poccuiickoit @enepaliiy Ha Bcell ee TEppUTOPUM SIBJISIETCSl PYCCKUM sI3bIK. BMmecte ¢ Tem
coracHo 4. 2 c1. 26 Koncturyuum PO kaxaplii mMeeT npaBo Ha MOJIb30BAaHUE POJHBIM SI3bIKOM, Ha
CBOOOIHBIN BHIOOP sI3bIKa OOIIEHNS. B pa3BuTHE 3THX KOHCTUTYLIIMOHHBIX MOJIOKEHHH B 4. 3 cT. 10
3akoHa 0 cy1eOHOM cUCTeMe YYaCTBYIONIMM B JIeJie JIUIaM, He BJIAJICIONINM SI3BIKOM CYHIOIPOU3BO/-
CTBa, 00ECIeurBaeTCsl MPABO BHICTYNATh U JaBaTh OOBSCHEHWS] HA POTHOM sI3bIKE JIMOO Ha JTI0O0M
CBOOOIHO M30pPaHHOM sI3bIKE OOINEHMS, a TaKXkKe TMOJIb30BaThCs yCIyraMu TiepeBogunka. [lostomy
JOTIOJTHATEIBHO B aIMHUHUCTPATUBHOM CYAOIPOU3BOACTBE B CylIaX, HAXOASIIMXCSA HA TEPPUTOPUM
pecnyOiuk B coctaBe Poccuiickoit @enepatinu, CyIonpon3BOICTBO MOKET BECTHCh HA TOCY/IapCTBEH-
HOM $I3bIKE 3THX PECITyOJHK.

2. Craryc nepeBoauurka 3akpervieH B cT. 52 KAC, a ycioBus OIu1athl €ro Tpyaa 1o nepeBoay
— B cT. 106, 108, 110 KAC. PoccuiickoMy 3akOHOIATEILCTBY HEM3BECTHA MPOdeccust TaKk Ha3blBa-
€MOTO TPHUCSKHOTO MEPEeBOAUMKA, CYIIECTBYIOIIAsi BO MHOTMX CTpaHax, e JIOMYCK K mpodeccru
MepeBOIYMKA M TIEPEBOy B Cy/laX CBS3aH C IEJIbIM PSJOM YCIOBUH M, KaK MPaBWIO, C HEOOXOIH-
MOCTBIO YJIEHCTBA B CleLMaIbHON camoperyinupyemon opranuzaiuu. [lostomy KAC He npeaycmat-
pUBaeT CrenraIbHbIX KBaTM(PHUKAIMOHHBIX TPEOOBAHUH K MepeBoAUYrKy. OUeBUIHO, YTO B JAHHOM
Ka4ecTBe BIPABE BHICTYIIATH JIUIA, UIMEIOIIUE CTIEIIMAIBHBIN AUTUIOM JIMOO KBATM(UKAIHMIO IEPEBOI-
YHKa WM BIAJCIONIHE S3bIKOM B CTETEHH, JOCTATOUYHON ISl OOecTieueHrst aIeKBaTHOTO MepeBO/a.

Cratbsa 13. HenocpeicTBEHHOCTD Cy/e0HOT0 pa30uparejbCcTBa

Cyn npu paccMOTpeHHH aAMHHICTPATHBHOIO JieJ1a 00513aH HeNoCPeICTBEeHHO HccJie-
JI0BaTh BCe JOKA3aTeJabCTBa 110 A/IMHHICTPAaTHBHOMY Jie.y.

1. IIpuHIUI HEMOCPEICTBEHHOCTH MCCIIEIOBAaHUs JJOKA3aTelIbCTB B CyIeOHOM IIpoLiecce I10
aJMUHHICTPATUBHOMY JIeJTy 3aKJII0YaeTcsl B 00SI3aHHOCTH Cy/la HETIOCPEJCTBEHHO MCCIIeI0BaTh U BOC-
NPUHATH BCE JI0KA3aTeJIbCTBA IO JIeITy, T.€. 3aciyllaTh OOBSICHEHHS JIMI], YYacCTBYIOIIUX B Jiefe,
MOKa3aHU sl CBUAETENIEN, 3aKJII0UEHN S SKCIIEPTOB, 03HAKOMUTHCS C MIMCbMEHHBIMU JOKA3aTeIbCTBAMM,
JIEKTPOHHBIMU JIOKYMEHTAaMH, OCMOTPETh BEIIECTBEHHBIE [OKA3aTeJIbCTBA, MPOCTYIIaTh U (MJIM)
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MIPOCMOTPETh BOCHIPOU3BEJECHHE ayAnuo- 1 BUAeo3anucy. Takum oO6pa3oM, oOecreunBaeTcs TMYHOe
BOCIIPUSAITHE CYIbsIMHU BCETO JJOKA3aTeJIb.CTBEHHOTO MaTepuaa.

B oTtnenbHBIX ciyvasix, KOrjaa, HampuMep, COOMpaHue JOKa3aTebCTB OCYIIECTBISIIOCH IyTeM
HarpaBJieHHsl CyJeOHOTO MOpy4eHHsI, HETIOCPEICTBEHHOCTh BOCHIPUATHS JOKA3aTENIbCTB 00ECTIeUn-
BaeTcs MyTeM O3HAKOMJICHHUS Cy/Iel U JIULI, yYacTBYIOIUX B J€JIe, C €ro pe3yJbraramu, 3aUKCHUpo-
BaHHBIMU B COOTBETCTBYIOIIMX JOKYMEHTaX.

2. Cornacno 4. 2 cr. 50 Koncruryuuu P® npu ocyiecTsiaeHU NpaBocyans He JOIMYCKAaeTcst
UCTIONIb30BAHUE [I0KA3aTeNIbCTB, MOIYUYEHHBIX C HapylleHueM (peaepalibHOro 3akoHa. [laHHoe mpa-
BUJIO OOPAIIEHO K CY/Ty, TOCKOJIBKY B OCHOBE PEIlIeHHsI MOTYT OBITh TOJIBKO T€ JOKA3aTesIbCTBA, KOTO-
pble ObLTM MCCIIeIoBaHbI B cyeOHOM 3aceqanun. B coorBerctBui co ct. 172 KAC, ecinu ¢y Bo BpeMs
WY TIOCTIe CYJeOHBIX TIPEHUH MTPU3HAET HEOOXOAMMBIM BBISICHUTh HOBbIE OOCTOSATENHCTBA, MMEIOIINE
3HAUYEHUE JJIl pACCMOTPEHHUS aIMUHUCTPATUBHOIO JIeJla, WIN KUCCIEJOBaTh HOBBIE JI0KA3aTe/IbCTBA,
OH BBIHOCHUT OIIpe/ieNIeHre O BO3ZOOHOBJICHUH PACCMOTPEHMSI A IMIUHUCTPATUBHOTO JIeJia 10 CYIIECTBY.
[Nocne okOHYaHUST pacCCMOTPEHUsI AIMUHUCTPATUBHOTO JIeJ1a TI0 CYIECTBY CyJeOHbIE TPEHH ST TPOUC-
XOIAT B OOIIEM MOPSIIKE.

Cratbs 14. CocTa3aTeJIbHOCTH U PABHONIPaBHE CTOPOH

1. AxMuHHCTpaTHBHOE CyJONIPON3BOACTBO OCYIIECTBJSIETCS HA OCHOBE COCTSI3aTe Ib-
HOCTH U PAaBHONIPABHSI CTOPOH.

2. Cyn, coxpaHsisi He3aBUCHMOCTb, 00 beKTHBHOCTh H 0€CIIPUCTPACTHOCTD, OCYIIIeCTB-
JisieT PYKOBO/CTBO Cy/1eOHbIM IIPOLIECCOM, PA3bSICHSIET KaK/10H U3 CTOPOH HX NPaBa 1 0051-
3aHHOCTH, NPeAyNpesKAaeT 0 NOCJAeCTBUSIX COBEPIIeHNsI WM HeCOBepPIIeHus1 CTOPOHAMU
NPoIeCCyaJbHBIX JefiCTBU, 0Ka3bIBaeT UM COJeliCTBHE B peajiM3alyu UX Mpas, coO3/1aeT
yCJI0BHSI 1 NIPHUHUMAaeET NpeaycMOTpeHHble HacTossmuM Kogekcom mepsbl 1Jis1 BCeCTOpPOH-
HEro M MOJIHOTO YCTAHOBJIEHUsI BceX (PAKTHUECKHX 00CTOATEJbCTB MO aIMUHHCTPATHB-
HOMY JieJIy, B TOM 4YucJie [Jisl BbISIBJIEHHSI U HCTPeOOBaHNsI 0 COOCTBEHHON MHUIMATHBE
JI0Ka3aTeJIbCTB, a TaKKe JJIs1 IPAaBUJIbHOr0 NPMMEHEeHHs1 3AKOHOB U MHBIX HOPMATHBHBIX
NPaBOBbIX AKTOB NIPU PACCMOTPEHNH U pa3pelleHuH aMUHICTPATHBHOIO JieJa.

3. CTopoHbI MOJB3YIOTCSA PABHBIMHU IIPAaBaMH Ha 3asiBJIeHHE OTBOJOB M X01aTalCTB,
NpeJCcTaBJeHle J0KA3aTeJbCTB, y4acTHe B HX HCCJIeJ0BaHNH, BHICTYIIEHHE B CyAeOHbIX
NpeHUsIX, Ipe/ICTaBJeHne CyAy CBOHX I0BOJIOB H 00'bsICHEHHH, OCyII[eCTBJIeHHe HHBIX IIPO-
1eccyajJbHbIX NpaB, npeaycMoTpeHHbIx HacTossmmuM Koaexkcom. Ctoponam odecnednBa-
eTCsl IPaBo NMPeACTABJISATh J0Ka3aTeJbCTBAa CyAy M APYroil CTOpPOHe N0 aJMHHHUCTPATHB-
HOMY J1eJiy, 3asIBJISITh X0JaTaliCTBa, BLICKA3bIBAaTh CBOU JI0BO/bI H COO0pakeHusl, 1aBaTh
00bsICHEHHsI 110 BCeM BO3HHKAIOIIUM B X0/le PacCMOTPEeHHsI aJMHHHCTPATHBHOIO jeJia
BOIIPOCAM, CBSI3AHHBIM C IIpe/ICTaBJIeHIEeM J0Ka3aTeJabCTB.

1. B koMMeHTHpYyeMOii cTaThe 0ObeTMHEHBI BMECTE JIBA MPUHIIHIIA — COCTS3ATEIbHOCTH U PaB-
HOIIPaBUsI CTOPOH, YTO cOOTBETCTBYET 4. 3 cT. 123 Koncruryuuu PO u nogxony cr. 12 I'TIK. B ATIK
JAHHBIE IPUHLIMIIBI — PABHOIIPaBHUE CTOPOH (CT. 8) M COCTA3ATENIBHOCTD (CT. 9) U3JI0KEHBI OTIEIIBHO.
[No npu3HaHMIO OONBITMHCTBA CIIEIUAIMCTOB, PUHIIMITB COCTSI3ATEIBHOCTH ¥ PABHOIIPABHSI CTOPOH
MIPY MX B3aMMOCBSI3M MMEIOT CAMOCTOSITEJIbHOE 3HAUEHHE M MOTYT PacCMATpPHBATBCS Pas3lesbHO 2.
Kpowme Toro, MoXHO Tak:ke TOBOPUTH O TOM, UTO JJI51 aAMUHUCTPATUBHOIO CYJOIIPOM3BOACTBA XapaK-
TepeH MPUHLMI CYEMCKOro pyKOBOJACTBA U B LIEJIOM aKTUBHOU POJIY Cy/a IPY OCYILECTBJIEHUH T1pa-
BOCYIMS MO IPakJIaHCKUM JEJIaM.

13 B coerckoit TporeccyanbHOl JOoKTpHHE npodeccop B.M. CemeHOB oTpulian caMOCTOATENBHBIN XapakTep MPUHLIUIIOB COCTS-
3aTeJILHOCTU U PAaBHOIPABHsl CTOPOH, 000CHOBAB CrelM(UUECKU OTPACIEBO MPUHIIUIT PABEHCTBA CTOPOH B NPOLIECCE TIPH COCTSA3a-
TebHOM (hopme cynonpoussoacta. Cum.: Cemernos B.M. TIonsTHE U cicTeMa IPUHLIMIIOB COBETCKOIO IPAXJAHCKOTO MPOLECCYaTbHOTO
npasa // C6opHuK yueHbIx Tpynos CIOU. Bein. 2. Cepmiiosck, 1964. C. 237.
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2. IlpyHIMI cOCTA3ATEIBHOCTH UMeET c(hepoyl JEeWCTBUS BCE BUJIbI CYAONPOU3BOACTB U MPO-
rieccoB. CornacHO JaHHOMY MPUHIIMITY 3aUHTEPECOBAHHbBIE B MCXOME JefIa JIMIA BIPaBe OTCTAaBATh
CBOIO TIPABOTY B CIIOpE IyTeM IPEJCTABICHHS J0KA3aTebCTB, YUaCTUsI B MCCIAECJOBAHMH JI0Ka3a-
TEJIbCTB, MPEACTABICHHBIX APYTMMHU JIMIIAMH, BBICKa3bIBAHUSI CBOETO MHEHUS MO BCEM BOIPOCAM,
TMOJIJIeKAIIUM PACCMOTPEHUIO B Cy/1eOHOM 3ace/IaHuy.

Cy1miecTBO Ha3BaHHOTO MPHHIUIA COCTOUT B TOM, UYTO CTOPOHBI COCTSI3AIOTCS TEpell CYAOM,
yOexast ero mpy MOMOIIM Pa3IUYHBIX JI0Ka3aTeJbCTB B CBOEH MpaBoTe B criope. [loatomy coctsi-
3aTelbHOe HAuyaJlo OTpakaeT NEWCTBYIONIYI0 MOJENb Mpoliecca U ompenesser co0oi MOTHBAIMIO
TMIOBEJICHUsI CTOPOH B Cye. B 3TOM cMBICIe cOCTA3aTeIbHOE HAYANIO SIBJISIETCS «IYIIOW» CylIeOHOro
nponecca. OT MOJEJH MpoLecca — COCTA3ATENIbHON WK CJIEJCTBEHHOM — 3aBUCUT BCSI CUCTEMA CYJI0-
MPOM3BOJICTBA U I0KA3aTEIbCTBEHHON aKTUBHOCTH CTOPOH.

CocTs13aTeTbHOCTD IIPEAToNaraeT BO3JIoKeHne OpeMeHH JOKa3bIBaHU I HA CAMU CTOPOHBI U CHSI-
THE TI0 00ITIeMy MPaBUJTY C Cy/la 00SI3aHHOCTU IO cOOpy AoKa3zaTeabcTB. OMHAKO B aIMUHUCTPATHB-
HOM CYZIOITPOM3BOJICTBE, B OTJIMUME OT IPakIAHCKOTO CYAONPOM3BOACTBA, CYI OTIMYAIOT OOJbIIIAsT
CyAeiicKasi akTHBHOCTb M HAJTMYHME CYIIECTBEHHBIX TIOTHOMOYMI MO YYaCTHIO B IOKA3aTeIbCTBEHHOU
nesrenbHocTU. B 3TOM mmane KAC cooTBeTCTBYeT TeM MpaBuiiam, KOTOpbIe ObLIM paHee 3aKperiieHbI
B I'TIK (ct. 246 u 249, yTpatuBime cuiy), a Takxke gercrByomuM nonoxenusam AIIK (cr. 65, 4.
5 cT. 66, cT. 189).

Hanpumep, cornacto 4. 3 cr. 62 KAC cyn npu ornpeieieHuu npeamera A0Ka3bIBaHUs He CBsl-
3aH OCHOBAaHMSIMU M JJOBOJIAMH 3asIBJIEHHBIX TPEOOBAHUI MO aJMUHUCTPATUBHBIM JiejaM 00 ocriapu-
BaHUM HOPMATHUBHBIX MIPABOBHIX aKTOB, PEIIeHUH, IeHCTBUI (Oe30eiCTBYST), COOTBETCTBEHHO ITPHUHSI-
THIX WJIM COBEPIIEHHBIX OPraHaMHU FOCYAAPCTBEHHOM BJIACTH, OPraHaMH MECTHOTO CaMOYTIpaBJICHHUS],
MHBIMU OpraHaM¥ U OpraHU3alMSAMU, HaJEJIeHHBIMHU OTIEIbHBIMH TOCYIAPCTBEHHBIMU WA MHBIMU
MyOTMYHBIMU TIOJTHOMOYHSIMH, JOJKHOCTHBIMU JIMLIAMHU, TOCYJAPCTBEHHBIMH W MYHUITATIATBHBIMU
CIyKallMMH, a TakKe M0 aJMUHUCTPATUBHBIM JieJlaM O 3allluTe M30MpaTelbHbIX MpaB U MpaBa Ha
yuyactue B pepepeHgyMe rpaxgad Poccuiickoit @enepanyu.

Kpowme toro, cornacHo 4. 2 komMmeHTHUpyeMoit ctathi U 4. 1 cT. 63 KAC B 1iesisix mpaBmjibHOTO
paspelieHust aIMUHACTPATUBHBIX JIeJN CyJ BIIpaBe UCTpeOOBaTh JOKA3aTeIbCTBA HE TOIBKO IO XOJa-
TaWCTBY JIMII, YYaCTBYIOIMX B JieJie, HO U 10 CBOEH MHUIIUATUBE.

WHave BHIIMISAAMT M pacripeesieHre 00s3aHHOCTEN MO JIOKAa3bIBAaHWIO B aJIMUHHMCTPATUBHBIX
nenax. CormacHo 4. 2 cT. 62 KAC 00s13aHHOCTb JJOKa3bIBaHUsI 3aKOHHOCTH OCTIApUBAEMbBIX HOpMa-
THBHBIX ITPABOBBIX aKTOB, PEUICHU, AeNCTBHI (Oe31elCTBHUSI) OPraHOB, OPraHU3aIMI U JIOJKHOCT-
HBIX JIUII, HaJIeJIEHHbIX TOCYAaPCTBEHHBIMU WJIM MHBIMH MTyOJTMYHBIMU TIOJTHOMOUYHSIMH, BO3/IAraeTcst
Ha COOTBETCTBYIOIIME OPraH, OPraHU3aIMIO 1 IOJKHOCTHOE JIUIIO. YKa3aHHBIE OPraHbl, OpraHU3allum
Y JOJDKHOCTHBIE JIMIIA 0OsI3aHBI TaKkKe MOATBEPKAaTh (DaKThl, HA KOTOPbIE OHM CCHUIAIOTCS KakK Ha
OCHOBaHMS CBOMX BO3PAKEHUIA.

3. IpuHLIMT IpoIecCyaabHOTO PaBHOIIPABHS CTOPOH 3aKJTI0UAETCS] B TOM, UTO 3aKOHOJATEIb-
CTBO 00 aIMHHUCTPATUBHOM CYJOIPOU3BOJCTBE 00ECIEUNBAET PABEHCTBO YYACTBYIOLIHX B J€J1€ JIHI
MIpy OOPAILIEHNH B CY/, B HUIMYMUU PAaBHBIX BO3MOKHOCTEW MUCTIONB30BAHUS MTPOLIECCYAIbHBIX CPE/ICTB
3aIlIUTHI CBOMX MHTEPECOB B Cy/Ie NePBOM MHCTAHIIMH, a TAK)KE B pAMKaX IMPOM3BOJICTB IO MEPECMOTpY
cyaeOHbIX akTOB. [Ipy 3TOM BaXXHBIM sIBJIsIeTCS] oOecriedeHre He TOJIKO I0PUIMUYECKOro, HO U (pak-
THUYECKOTO PABEHCTBA CTOPOH.

Cyn, BHITIONHSSI pOJIb OpraHa MpaBOCyAMs MO aIMUHUCTPATUBHBIM JIeJlaM, He MOXET M He J0JI-
KeH OTJAaBaTh MPEUMYIIECTBO OIHOM M3 CTOPOH B CyAE€OHOM IpOIEcCe, YTO OTPaKEHO B CaMOM
Moyiesiu CyAeOHOro Tpoliecca, rje MPaBoOBOM BO3MOKHOCTH OJHOW CTOPOHBI IPOTUBOCTOSIT MPOIIEC-
CyaJIbHbIe Mepbl 3aIUTHI JPYTOW CTOPOHBL.

3HAYMMOCTh MPUHIIUIIA PABHOITPABHS CTOPOH 3/IMUHHUCTPATUBHOTO CYJOMPOM3BOCTBA 3AKJTIO-
YaeTcsi B TOM, YTO 10 00I1IeMy IpaBuily B cpepe aIMUHUCTPATUBHBIX M MHBIX ITyOJMYHBIX IIPABOOTHO-
IIEHUI CyOBEKTHI HE SIBJISIIOTCS] PABHBIMU 10 CBOEMY TTOJIOKEHHIO, @ X B3AMMOOTHOIIIEHHSI CTPOSITCS
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Ha OCHOBE BJIACTU W TIOMUMHEHUs1, cydopauHanmu. OqHako B cpepe aqMUHUCTPATUBHOTO CYIOIPO-
M3BOJCTBA CyOBEKTHI IMyOJIMYHOTO MTPaBa TEPSIIOT CBOM BJIACTHBIE MOJTHOMOYHSI ¥ IPHOOPETAIOT CTaTyC
CyOBEKTOB IMPOIIECCYATbHBIX MPABOOTHOIICHNI, OCHOBAaHHBIN Ha PABEHCTBE MX YYaCTHUKOB, KpOMe
CyZa, MOCKOJIBKY TOJIBKO CY[, IS LeJIel OCYLIECTBIIEHUS MIPAaBOCYIUs HAJEAETCA BIACTHBIMHU I10JI-
HOMOYHSIMU.

4. TonoxeHust 4. 2 KOMMEHTHPYEMOIH CTaTbM OXBATBHIBAIOT COOOW TaKKe MPUHLIMUI CyJeu-
CKOTO PYKOBOJICTBA, BKJIIOYAIOIINI B ce0s1 caMble pa3Hble (DyHKIIMOHAIbHBIE TIOJTHOMOYHS CyAa MpU
paccMOTPEHUM aJAMUHUCTPATUBHBIX JIeJ1 U OTPAXaloIIMi €ro akTHBHYI0 poib. B yacTHOCTH, cyn
HaJIeJIeH PsJIoM MOJTHOMOYMHA, TTO3BOJISIOIINX eMy (DOPMUPOBATH IPEAMET AOKa3bIBaHUs, UCTpeOOo-
BaTh CAMOCTOSITEJIBHO JJOKa3aTe/lbCTBa, O0eCHeYnBaTh PABEHCTBO IPABOBBIX BO3ZMOXKHOCTEN CTOPOH
u T.4. Takoi BbIBOJ BhITeKaeT U3 popmyaupoBku 1. 7 c1. 6 KAC, rae noquepkHyTo, YTO MPUHLM-
IaMH aIMUHUCTPATUBHOIO CYIOITPOM3BOJICTBA SIBJISIIOTCS «COCTA3aTEIbHOCTb U PABHOIIPABUE CTOPOH
aIMMHUCTPATUBHOI'O CYIOIIPOU3BOICTBA NpU AKMUEHOU poau cyoa [BbIIEIEHO aBTOPOM. — B. A ]».

Crarba 15. HopmaTuBHbIEe IPaBOBbIE aAKThl,
NpPUMeHsieMble NIPU pa3penieHud aIMUHICTPATUBHBIX J1eJ1

1. Cyapl pa3pemarT aJJMHUHICTPATHBHBIE Jiejia Ha ocHoBannu Koncrutynuu Poccuii-
ckoil Penepanun, MexIyHAPOAHBIX J0roBopoB Poccuiickoit ®enepanuu, geaepajbHbIX
KOHCTUTYIIHOHHBIX 3aKOHOB, (pe/iepajbHbIX 3aKOHOB, HOPMATHUBHBIX MPABOBbIX AKTOB
IIpe3nngenta Poccuiickoit ®enepanun, IllpaBsurenabcrea Poccuiickon ®Penepamun, peae-
PaJbHBIX OPraHOB MCHOJHUTEJLHON BJIACTH, KOHCTUTYI[HH (YCTAaBOB), 3AKOHOB M HHBIX
HOPMATHBHBIX IPAaBOBBIX aKTOB Cy0beKTOB Poccuiickoii ®enepanuu, HOpMATHBHbBIX Npa-
BOBBIX aKTOB OPraHOB MECTHOI'0 CaMOYNPAaBJIEHUS, JOJKHOCTHBIX JIHIl, & TAKKe HOPMa-
THUBHBIX IPABOBBIX AKTOB OPraHU3anuii, KOTOPble B YCTAHOBJIEHHOM MOPSAKe HAaJeJeHbI
MOJHOMOYHMSIMH HA MPUHSITHE TAKUX aKTOB.

2. Ecaii npu pa3pemeHn aJMAHICTPATHBHOTO J1eJ1a Cy/] yCTAHOBUT HECOOTBETCTBHE
MO/IJIeKAIIero MpuMeHeHHI0 HOPMATHBHOIO MPaBOBOIr0 aKTa 3aKOHY WJIHM WHOMY HOP-
MaTHBHOMY MPaBOBOMY aKTy, HMeEIOIIEMY OOJILINYI0 IOPUINYECKYI0 CHIIY, OH MPUHNMAET
pelieHne B COOTBETCTBHHU ¢ 3aKOHOM WJIM HHBIM HOPMATHBHBIM MPaBOBbIM aKTOM, HMEI0-
UM OOJIBIIYI0 IOPUIUYECKYIO CITY.

3. Ecan npu pa3penmeHun aAMIHNCTPATHBHOTO JeJia Cy/ NPU/eT K BHIBOIY 0 HECOOT-
BETCTBHH 3aKOHA, IPUMEHEHHOr0 WJIH MO/JIe;KANlero NpuMeHeHHI0 B paccMaTprUBaeMoOM
agMuHuCTpaTUBHOM Aenae, Koncrutymuu Poccuiickoit ®enepamnuu, o oopamaercs B Kon-
crurynnonsblii Cya Poccuiickoin ®egepanum ¢ 3aipocoM 0 NpoBepKe KOHCTUTYHIMOHHO-
CTH 3TOro 3aKoHa. B 3Tom cijiyuae mnpou3Bo/1CTBO M0 aJMHHUCTPATHBHOMY JieJIy MPpHOCTa-
HABJIMBAeTCsl HA OCHOBaHNU MyHKTa S yactu 1 crarbu 190 nacrosimero Kogekca.

4. Ecan MexkayHapoaHbiM J0oroBopoM Poccuiickoit ®eepanyu yCTaHOBJIEHbI HHbIE
NpaBWJIa, Y€M MpeayCMOTPEeHHbIe HOPMATHBHBIM MPABOBLIM AaKTOM, HMEKIIUM PaBHYIO
WIN MEHBINYI0 IOPUINYECKYH) CHJIy MO CPAaBHEHHI0 ¢ HOPMATHBHBLIM MPAaBOBbLIM aAKTOM,
KOTOPBHIM BBIPA’KeHO CorJjiacue Ha 00513aTeJIbHOCTh JAaHHOT0 MeK/IyHAPO/IHOTO JIOTOBOPa,
npyu pa3pemieHHN aJMUHHCTPATHBHOIO JeJa MPUMEHSIIOTCS MPaBMJIa MeKIyHApOHOI0
JI0roBOpa.

5. Ilpu pa3pemeHnu aJMIHNCTPATUBHOTO JieJia Cy/l MPUMeHsIeT HOPMbI MaTepuajb-
HOT0 NMpaBa, KOTOPbIE AeiiCTBOBAJIN HA MOMEHT BO3HUKHOBEHHUS MPABOOTHOIIEHHS C y4a-
CTHEM a/IMHHHCTPATHBHOIO HCTIA, ecJiu u3 (pe/iepajbHOro 3aK0OHA He BHITEKAET HHOE.

6. B cayuae oTCyTCTBHUSI HOPM NPaBa, PeryJupyoIIX CIIOPHbIE OTHOIEHUS, K TAKUM
OTHOIIIEHUSIM, €CJIM 3TO He MPOTHBOPEYHUT UX CYIIECTBY, CyJ NPUMEHSIET HOPMBI NMpPaBa,
peryJimpyonme cxoJHble OTHOIIEHNS (AHAJOTHSI 3aKOHA), a IPH OTCYTCTBHH TAKUX HOPM
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npaBa pa3pemiaeT aMHHUCTPATHBHOE /J€JI0 UCXOAs U3 O0IUX HAYAJ U CMbICJIA 3aKOHO-
JaTeJbCTBA (aHAJOTHS NIPaBa).

1. B naHHOI1 cTaThe comep:karcsi mpaBuUja O BHIOOPEe HOPMATUBHOTO MPABOBOIO aKTa B MPABO-
MIPUMEHUTENBHOU JeSITEIBHOCTH U 00 MepapXvy HOPMAaTUBHBIX aKTOB B IIPOLiecCe MPUMEHEHU s MaTe-
PUAJIBHOTO 3aKOHOJaTe bcTBa. B 4. 1 KOMMeHTHpyeMOl CTaThi B MepeueHb MPUMEHSIEMbIX CYI0M
BKJIIOUEHBI IPAKTUUECKU BCE BO3MOXKHBIE UCTOYHUMKY IIpaBa. B 4. 2 paccmarpuBaeMoid cTaThy MOJ-
YEepKUBAETCS] HEOOXOIMMOCTh UCXOIUTh U3 MePapXUKM HOPMATHBHBIX AKTOB MPH BBISIBICHUM TIPOTH-
BOPEYMIA MEXAY AKTaMH Pa3HbIX YPOBHEM.

2. Koncrurynus P® kak 0OCHOBHOM MCTOUHUK TIPaBa MOAJIEKUT HEMOCPECTBEHHOMY TTpUMe-
HEHUIO B cyJieOHOI npakTuke. B cootBercTBM co cT. 15 Koncruryuun PO Koncrutynus PO umeer
BBICIIIYIO IOPUIMYECKYIO CUTTY, TIPSMOE JIEMICTBUE U MPUMEHSIETCSl Ha Bcell Tepputopun Poccuiickoi
®enepaunu. [Ipu BbisiBIEHNN IPOTMBOpEUni Me:xay HopMamu Koncrutyimu P® u 3akonom, npume-
HEHHBIM WJIH MOJIEXAIMM [TPUMEHEHUIO B PACCMAaTPUBAEMOM [IeJIe, CY/ B COOTBETCTBUH C Y. 3 KOM-
MEHTUPYEeMOU CTaThH JOJIKeH 00patuThes ¢ 3armpocoM B KC P® o mpoBepke KOHCTUTYITMOHHOCTU
3TOro 3aKOHA.

Paccmotpenue 3arpocoB Cy10B 0 MPOBEPKE KOHCTUTYLIMOHHOCTH (be/IepaIbHBIX 3aKOHOB OCY-
niecTBisercs B nopsiake, ycraHosiaeHHoM 1. XIII 3akona o Koncruryimonnom Cyne P®.

3. B cootBerctBUM C 4. 4 cT. 15 Koncrutynun PP oOmienpusHaHHble TPUHIMAITBI 1 HOPMBI
ME:XJyHApOJHOTO IpaBa U MeXIyHapoaHble Joropopbl Poccuiickort Penepanuy sBISIOTCSA COCTaB-
HOW YacCThIO €€ MPABOBOI CUCTEMBI, YTO OMPEAEIAET XapakTep UX MPABONPUMEHEHHU .

4. B 4. 5 KOMMEHTHPYEMOI CTaTbl pedb UJET O MPUMEHEHUM HOPM MaTepHUasbHOIO IpaBa
CYIAOM C TOUKH 3pEHHs IeUCTBUsI BO BpeMeHH. B yacTHOCTH, IOTYepKUBAETCs HEOOXOAMMOCTD TTPH-
MEHEHHs1 HOPM MaTepUasIbHOIO IpaBa, KOTOpbIE AEMCTBOBAIM HA MOMEHT BO3ZHUKHOBEHUS IIPABOOT-
HOUIEHUS C YYaCTHEM aJMUHUCTPATUBHOIO UCTLA, €CIIU U3 (pelIepabHOIO 3aKOHA HE BHITEKAET MHOE.
Crnenyer uMeTh B BUAY, UTO B psifie CIy4aeB Cy/bl MOTYT IIPUMEHSTh HOPMATUBHBIE AKTHI, TPEKpa-
THUBILIME CBOE JEVUCTBUE, IPY PACCMOTPEHMUU JIeJ1 B OTHOIIEHUU JUISIIMXCS MPaBOOTHOLIEHUI. Takoe
KayecTBO HOPMATUBHOTO aKTa HA3bIBAETCS «IIEPEKUBAHUEM» CTAPOrO aKTa, KOrAa «CTapblid HOpMa-
TUBHBIN aKT, OTMEHEHHBIA HOBBIM, B KAKOK-TO Mepe MPOA0JIKAET JEHCTBOBATh U TIOC/E YTPAThl UM
opuIndeckoi cuiibl. OH Kak Obl «IlepeXuBaeT» OTBEJICHHBI €My CPOK, B OMpe/IeIeHHON CTerleH!
MPOJOJIKAET JKUTh U TIOCIIe BBE/IEHUSI B IEMICTBIE HOBOI'O HOPMATHUBHOTO aKTa» !4,

5. B 4. 6 KOMMeHTHpYeMOl CTaTbu pedb UAET O IPUMEHEHHUHU I1paBa Mo aHAJIOTUU; 31eCh UMe-
eTcsl B BUIy MaTepuaibHOE IMyOIMYHOE TIPaBo, a He MpoleccyaibHoe (0 MPUMEHEHUH TI0 aHAIOTHU
nporeccyasibHoOro npasa cM. 4. 4 cr. 2 KAC).

6. CyoebHas npakmuxa TakxKe sIBJISIETCS] ICTOYHUKOM IIPAaBOBOTO PEryJIUpOBaHUS, U BaKHEU-
IIMe ee MOJIOKEHHUsI MOTYT OBITh MOJIOXKEHBI B OCHOBY CYJeOHBIX akTOB. B yactHocTH, B 4. 4 cT. 180
KAC npsmo cka3aHo, YTO B MOTUBMPOBOYHOI YaCTH PELLIEHU s MOTYT COIEPKAThCS CChUIKYM Ha IOCTa-
HosjieHus u perienust ECITY, pemenns KC P®, nocranosnenus [lnenyma BC P®, nocraHoBnenus
[Mpesumuyma BC P®, npunsarsie BC P® B niensax oOecrieueHus: eIMHCTBA CycOHON TTPAKTUKUA U
3aKOHHOCTH.

Uro kacaetcs opuanueckont cuibl perieHnii KC P®, To onu B cootBeTcTBUM €O CT. 79 3akoHa 0
Koncrurynmonaom Cyne PP okoHuUaTe1bHBI, 00’KAJIOBAHUIO HE TIOJIEXAT U BCTYMAIOT B CUITY HEME/I-
JIEHHO TIOCJIe UX MTPOBO3IJIAIIEHHS], JEUCTBYIOT HEMOCPEICTBEHHO U He TPEOYIOT MOATBEPKIACHUS APY-
T'MMU OpraHaMy U JOJKHOCTHBIMH JIUIaMu. [To3ToMy eciv o KakoMy-J1m00 BOIIPOCY, paccMaTpyBa-
eMOMY CyJoM, ecTb npaBoBasi nosuis KC PO, BeipakeHHast B ero penieHusx (Mo HUMU UMEIOTCS
B BUJly KaK MOCTAHOBJICHUSI, TaK U OMPEIeIeHusI), TO OHHM TaKkKe JOJKHBI OBITh TOJIOKEHBI B OCHOBY
CYJIeOHBIX aKTOB.

14 Cm.: Anexcees C.C. Obmas teopus mpasa. T. II. M., 1982. C. 246.
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[Ipu npumeHenuu u ucnionHenuu cygamu nocranosnenuii ECITY cnenyer yunteiBaTh npaBo-
Bbie no3uin KC P®, Beipaskennsie uM B [loctanosnenuu ot 14 utosnst 2015 1. Ne 21-IT «Ilo geny o
MIPOBEPKE KOHCTUTYLIMOHHOCTU NoNIokeHuil ctathu 1 denepanpHoro 3akona «O parudpukanuu Kon-
BEHIIMY O 3allUTe MPaB YeJI0BeKa U OCHOBHBIX cBOOOA U [IPOTOKOJIOB K Heli», MyHKTOB 1 1 2 cTaThu
32 depepanbHOro 3aKkoHa «O MeXyHapOaHBIX JoroBopax Poccuiickoit deneparum», yacteu nep-
BOI1 1 ueTBepToy cTaThu 11, myHkTa 4 yactu yerBepToil crarbi 392 I'pakJaHCKOTro MPOLECCYaIbHOTO
koaekca Poccuiickoit ®enepanuu, yacteit 1 u 4 cratsu 13, mynkra 4 yactu 3 cratert 311 ApOutpak-
HOTo IpolreccyaibHoro kogekca Poccuiickonn ®enepauun, yacreit 1 u 4 crateu 15, nmyHkra 4 yactu
1 crateu 350 Kogekca agMUHKUCTpAaTUBHOTO cyaorpousBoacTBa Poccuiickoit denepanum u myHKTa 2
4yacTu YeTBepToi crathk 413 YronoBHO-MpolieccyaibHOro Kogekca Poccuiickon deneparyu B CBs3U
C 3aIpOCOM IpYIIBI JenyTaToB [ 'ocynqapcTBeHHOM [LyMbl».

Crartbs 16. O0s13aTeIbHOCTD Cy/1e0HBIX aKTOB

1. BerynuBumue B 3aKOHHYIO CHIIY cy/JeOHble aKThl (pelieHusl, onpeaeJeHus), nocra-
HOBJIEHMSI) 10 aIMIHUCTPATUBHBIM JIeJIaM, a TaKKe 3aKOHHbIe pacnopsi:KeHusl, TpedoBa-
HHUS1, TOPYYeHHUsI, BLI30BbI H 00palleHUs1 Cy/10B SIBJSIIOTCSI 00513aTeJIbLHBIMH /JIsl OPraHOB
rocyJapcTBeHHON BJIACTH, UHBIX IOCyJapCTBEHHbIX OPraHOB, OPraHOB MECTHOI0 Camo-
ynpasJjieHHsl, H30UpaTeJbHbIX KOMHCCHII, KOMUCCU pedpepeHaymMa, opraHu3anuii, 00n-
eUHEeHHU, 10JLKHOCTHBIX JIHI, FOCYJapCTBEeHHbIX 1 MyHHIIUIIAJIbHBIX CJIY:KalNX, IPaKJ1aH
U NO/IeKaT NCIOJHEeHNI0 Ha Beell Tepputopun Poccuiickon ®epepanmn.

2. HencnosHeHue cygeOHBbIX aKTOB IO aJMHHUCTPATHBHBIM [iejlaM, a TaKKe
3a/lep:KKa UX HCHOJHEHHs BjeYeT 3a co00i NpuMeHeHne Mep, PelyCMOTPEeHHbIX HACTO-
ssmuM Kojiekcom, niim 0TBEeTCTBEHHOCTD, YCTAaHOBJIEHHYIO (hejepajbHbIMI 3aKOHAMM.

1. B cootBercTBUM cO cT. 6 3akoHa O CydeOHOU CHCTeMe BCTYNHBIINE B 3aKOHHYIO CHITY
MIOCTAHOBJICHUsI (hellepasIbHBIX CY/IOB, a TAKXKe MX 3aKOHHBIE PACTIOPSKEHUsI, TpeOOBaHus, Mopyye-
HUS1, BBI3OBBI U IpyTrue 0OpalieHus sBJSIOTCS 00s3aTeNIbHBIMU ISl BceX 0e3 MCKIIIOYEHHUs] OPraHoB
rOCyIapCTBEHHOM BJIACTH, MECTHOTO CaMOYITPaBJIeHH I, OOIIECTBEHHBIX O0BETUHEHUH, TOIKHOCTHBIX
T, Opyrux (PU3UYECKUX M I0PUIMYECKUX JIMI] M TMOAJIeRaT HEYKOCHUTETbHOMY COOMIONEHUI0 Ha
Bceil Tepputopun Poccuiickoit ®epeparmu. Vicxons U3 3TUX MOJOKEHUI aKThl OPraHoB CyIeOHOM
BJIACTH, B TOM YHCJIE TIO aIMUHUCTPATUBHBIM JieJlaM, 00s13aTeNIbHBI AJ1s1 BCEX OpraHu3aiuil U (hpusu-
YECKHUX JIUII.

O06s13aTeIbHOCT CyA€OHBIX aKTOB TI0 CMBICTY 4. | KOMMEHTHPYEMOM CTaThH MOHUMAETCS KaK
MIPaBOBOE JIEUCTBUE CyAeOHOTO aKTa B OTHOIIEHUM HEONpeaeIeHHOTro Kpyra JIiil, KOTOPbIE TaK HJIH
MHaYe OKa3bIBAIOTCSA B TOW cpepe, Ha KOTOPYIO paclipOCTPAHSIOTCS IIPABOBBIE MOCIIEACTBHS JAHHOTO
CyAeOHOro0 aKTa. 3/1eCh MPOSIBIISIETCS POJIb CYJEOHOTO aKTa KaK IPUAMYECKOro (pakTa B paMKax abco-
JIOTHOT'O MPABOOTHOIIEHU S, TIOCKOJIbKY YIIPABOMOYEHHOMY JIMILY, TPABO UJIA MHTEPEC KOTOPOTO MO/-
TBEP:K/IEHBI CYJIOM, IPOTUBOCTOUT O0SI3aHHOCTh HEOIPE/IEICHHOTO KPYTa JIUI COOMIOAATh, UCTIONHSTh
U B psijie CIy4aeB MIPUMEHSTh CylIeOHBIA aKT.

[Momo6HOe moHMMaHWe 00S3aTeIFHOCTH MPOKCTEKaeT U3 0cOO0ro CTaTyca OPraHoOB CyIeOHOM
BJIACTH Y BOBMOXKHOCTH aKTOB CyA€OHOM BJIACTH B 3aBUCUMOCTHU OT KOMITETEHIIUM KOHKPETHOTO CyAa
BJIMSATH KaK HA UCIIONHUTENBHYIO, TaK M HA 3aKOHOJATENIbHYIO BJIACTh, HA TIOBEJICHUE MPAKTHUECKH
BCEX CyObEKTOB IMPABOBBIX OTHOIICHHIA.

2. OmeemcmeeHHOCMb 34 HEUCNOAHEHUe CYOeOHBIX AKNO8 MOXKET ObITh MPOLIECCYyaTbHON (I
11 u 38 KAC), yronosnoii (ct. 315 VK), anmunucrparusnoii (ct. 17.3, 17.4, 17.8, 17.9 KoAll), B
UCTIONHUTEILHOM TIpou3BocTBe (cT. 113, 114 3akoHa 00 UCTIOTHUTEILHOM MTPOU3BOJICTBE).
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I'naBa 2. IlonBeJOMCTBEHHOCTD M
MOJICY/THOCTh aJ]IMUHHCTPATHBHBIX JIeJI CyJaM

Cratbs 17. IlogBe10OMCTBEHHOCTh aJIMUHICTPATHBHBIX /1eJI Cy1aM

BepxoBubiii Cyn Poccuiickoii ®enepamun, cyabl 00men IPHCINKIHA paccMaTpH-
BAIOT U pa3pemial0T a/IMUHUCTPATHBHbBIE /1€J1a, CBSI3aHHbIE C 3alIUTOI HAPYIIEHHbIX WU
OCIapuBaeMbIX NMPaB, CBO0O0/ W 3aKOHHBIX HHTEPECOB IPa’k/JaH, MPaB U 3aKOHHbIX HHTE-
pecoB OpraHmu3anmii, a Tak:kKe JApyrue aJJMUHICTPATHBHbIE JeJia, BO3HUKAIONINE U3 a/IMH-
HHCTPATHBHBIX HJIM HHBIX MyOJMYHBIX PABOOTHOIIEHUI 1 CBSI3aHHbIE C OCYIEeCTBJIEHHEM
Cy1eOHOT0 KOHTPOJS 32 3aKOHHOCTHIO H 00OCHOBAHHOCTBIO OCYIIECTBJIEHHSI rocyaap-
CTBEHHBIX HJIM HHBIX MYOJHYHBIX MOJHOMOYNI, 32 HCKJIIOUEHNEM J1eJl, OTHeCEHHBIX (hee-
panabHbIMH 3aKoHaMH K KomneTeHuu Koncrurynmonnoro Cyna Poccuiickoii ®enepanuu,
KOHCTHTYIIHOHHBIX (YCTaBHBIX) CyI0B cyObeKkToB Poccuiickoin ®enepanuu u apouTpak-
HBIX Cy/J0B.

CToUT OTMETUTH, UTO, HECMOTPSI Ha 3ByUaBIIIKE B CBS3U C 00BEIUHEHUEM BhICIIIUX CyIoB Poc-
CHH BBICKA3bIBaHUS O TOM, YTO MHCTUTYT MOJBEAOMCTBEHHOCTHY yTpaunBaeT cBoe 3HaueHue, KAC He
OTKa3aJICsl OT UCIIOIb30BAHUSI MOHSITUSI «TIOJBEJOMCTBEHHOCTb». Takoe 3aKOHOAATEeNIbHOE pellieHNe
MIPeCTaBIsIETCS BIIOIHE OMPaBAaHHBIM, TaK KaK MOHSITHE MOABEAOMCTBEHHOCTH ObLIIO pa3paboTaHO
B JJOKTPUHE MPOLIECCYaTbHOTrO MpaBa U 3(P(PEKTUBHO UCHOIb30BAJIOCh YUYEHBIMU U MPAKTUKAMU €111e
3aJI0JITO JIO TIOSIBJICHK S CUCTEMBI apOMTpaXxKHbIX cynoB 1 BAC P® 5. PasrpannueHue nmoaBejoMCTBEeH-
HOCTH Y MOJICYTHOCTH UMEET CYIIECTBEHHYIO TEOPETUUECKYIO U MMPAKTUYECKYIO LIEHHOCTh, TOCKOJIBKY
MO3BOJISIET OXapaKTepU30BaTh KPUTEPUU OTHECEHUS IOPUANYECKUX JeJT K KOMIETEHIIMM Pa3HOPOA-
HBIX (ITOABEIOMCTBEHHOCTb) U OIHOPOIHBIX (TIOICYIHOCTh) IOPUCAUKIIMOHHBIX OPraHOB, pa3rpaHu-
YHTH MOCJIE/ICTBUS HEHA e KX OOpaIleHU B CYJIBI.

Ha ceropusmnuii aenp 4. 1 cr. 47 Koncruryumu P® rapaHTHpOBaHO, YTO HUKTO HE MOXKET
OBbITh JIMIIIEH TIPaBa HA PACCMOTPEHUE €ro Jiejia B TOM CyJe U TeM CyIbel, K KOMIETEHIIMU KOTOPBIX
OHO OTHECEHO 3aKOHOM.

Cucrema cyfioB, neictByoiux B Poccuiickoit ®eneparuu, onpenesneHa B cT. 4 3akoHa o cyaeo-
Hou cucteMe. [ToHsiTHE cucTemMbl CydoB OOIIEH IOPUCAMKIIMY PacKpbiBaeTcs B cT. 1 3akoHa o cymax
OOIIel IOPUCIVKIIUY, a TIOHSATHE CUCTEMBI apOUTPAXHBIX CYIOB — B CT. 3 3aKOHa 00 apOMTpaKHBIX
cylax.

Kommentupyemas cratbss KAC city kUT pean3alyy Ha3BaHHOTO KOHCTUTYLIMOHHO-ITPAaBOBOT'O
3aKOHOMNOJIOkEHUS1. B Hell conep:kuTcs yka3aHue Ha To, YTO Aejia O 3aluTe IpaB, CBOOO v 3aKOHHBIX
MHTEPECOB, BHITEKAOIINX U3 AAMUHUCTPATUBHBIX U UHBIX MTyOTMYHBIX TPABOOTHOIIEHUA, HE MOfJIe-
xat paccmotpenuio BC PO, cynamu o01mieit I0pycAUKIMY, €CITM OHUM OTHECEHBI K KOMITETeHIIUH Opra-
HOB KOHCTUTYLIMOHHOM I0OCTULIMU, apOUTPAKHBIX CYJOB.

Tak, Hanipumep, cormtacHo cT. 3 3akoHa 0 Koncrutynmonnom Cyne PP KC PO:

1) paspemaer nena o coorBerctBur Koncruryum PO:

a) (peepasibHBIX 3aKOHOB, HOpMaTUBHBIX akToB IIpe3uaenta PP, Cosera Pepepaiu Pene-
panproro Codpanusi P®, [ocymapcrennoit Jymsr ®enepansHoro Cobpanus PP, [IpaBurenscrBa
P®;

0) KOHCTUTYIIUI pecnyO/vK, YCTaBOB, a TaKXke 3aKOHOB M WHBIX HOPMATHBHBIX aKTOB CYOb-
eKkToB P®, M31aHHBIX 1O BOMPOCAM, OTHOCSIIIMMCS K BEJEHHMI0 OPraHOB IOCY/IapCTBEHHOW BJIACTH

15 Cm. 06 910M: Ocunos FO.K. TIoBEOMCTBEHHOCTD fopuaudeckux gei. Ceepasioek, 1973.
37



. Komnextur aBropoB. «Kommenrtapuit k Konekcy aqmunmcTpaTuBHOTO cynonpoun3Boactsa Poccutickoit ®eneparm
(TocTaTeNHbBIN, HAYIHO-TTPAKTHUECKUT )»

Poccuiickoit ®enepaniy 1 COBMECTHOMY BE/IEHMIO OPraHOB TOCYIapCTBEHHOU BiacTu Poccuiickoi
depepatiiu 1 OpraHOB TOCYIAPCTBEHHOU BIACTH CyObeKTOB PD;

B) JOTOBOPOB MEX/Yy OpraHaMu rocygapcrBeHHol Biactu Poccuiickonn ®enepauyu u opra-
HAMU TOCYJapCTBEHHOM BJIACTU CYObeKTOB Pd, TOroBOpoB MeX 1y OpraHaMu rocy1apCTBEHHOW BIia-
ctu cyObeKToB PD;

I') HE BCTYNMBILIUX B CUJIy MEKAyHAapOIHbIX 10roBopoB Poccuiickon ®enepanyu;

2) pa3pelaer Cropbl O KOMIETEHLIMH:

a) Mexay (penepasbHbIMU OpraHaMu TOCY/IapCTBEHHOM BJIACTH;

0) MeXy opraHaMu rocyiapcTBeHHOM Biactu Poccutickoit depepaliniu 1 opraHaMu rocyaap-
CTBEHHOW BJIACTH CyOBEeKTOB PD;

B) ME/1y BBICIIIMMU TOCYIapCTBEHHBIMU OpPraHamMu CyObeKToB P®.

B cuity 4. 1 cr. 27 3akoHa 0 cyaeOHO# cucTeMe KOHCTUTYIIMOHHBIN (YCTaBHBIN) Cy CyObeKTa
P® moxer co3naBathest cyoObekToM P® 111 paccMOTpeHUsT BOIPOCOB COOTBETCTBUS 3aKOHOB CYOh-
exTa P®, HOpMaTUBHBIX MPABOBBIX AKTOB OPraHOB TOCYJAPCTBEHHOM BiacTH cyOobekTa Pd, opraHoB
MECTHOTO caMoyTpaByieHust cyobekta P koHctutynmm (ycraBy) cyobekta P, a Takxke [1s1 TONKO-
BaHMsI KOHCTUTYIMH (ycTaBa) cyobekta Pd.

Cornacno cr. 29 AIIK apOutpakHbie CyIbl pacCCMATPUBAIOT B MOPSAKE aIMHUHUCTPATUBHOTO
CYHAOTPOU3BOACTBA BO3HHUKAIOIIME M3 JIMUHHUCTPATUBHBIX M MHBIX MyOJUYHBIX MPABOOTHOIICHHUNA
9KOHOMMYECKHE CIIOPHI U MHBIE JIENIa, CBSI3aHHbIE C OCYIIECTBIEHUEM OPraHU3aLMsIMU U TpakIaHAMU
MpeANPUHUMATEIbCKON M MIHOM SKOHOMUYECKOH JeSATEIbHOCTH:

1) 00 ocniaprBaHMM HOPMATHUBHBIX MIPABOBBIX aKTOB (peJepaibHbIX OPraHOB MCTIOTHUTETLHOM
BJIACTH, €CJIM pacCMOTpeHue Takux Jen B coorBercTBuM ¢ AITK otHeceHo k komrmietenuuu Cyna mo
VHTEJUIEKTYaJIbHBIM IPaBaMm;

2) 00 ocniapvBaHMM 3aTPArMBAIOIIMX MpaBa W 3aKOHHbIE MHTEPECHl 3asiBUTENS B cpepe mpen-
MIPUHUMATENILCKON U MTHOM 9KOHOMMYECKOH JIEATEIbHOCT HEHOPMAaTHUBHBIX ITPABOBBIX AKTOB, pellie-
HUI U aeiicTBuid (Oe3AefCTBHS) rOCyIapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYITpaBJICHHUS,
MHBIX OPraHOB, OpraHW3aLui, HaIeJIEHHbIX (peiepabHbIM 3aKOHOM OT/IEIbHBIMU IOCY/1aPCTBEHHBIMU
WJIM MUHBIMH ITyOJTMYHBIMU TTOJTHOMOYMSIMH, JIOJKHOCTHBIX JIMII;

3) 00 aIMUHUCTPATUBHBIX MTPABOHAPYIIEHUSIX, €CIH (peepabHbIM 3aKOHOM MX PACCMOTPEHHE
OTHECEHO K KOMITETEHIIU apOUTPaKHOTO CY/Ia;

4) 0 B3bICKaHUH C OpraHU3alMi U T'paskaH, OCYIIECTBIISIOMMX TPeIIPUHIMATEIbCKYIO U MHYIO
SKOHOMHYECKYIO AESATESIbHOCTh, 00sI3aTEIIbHBIX IIJIaTeXel, CAHKIINH, el (peepabHbIM 3aKOHOM He
MPESYCMOTPEH MHOM MOPSJOK UX B3bICKAHUS;

5) apyrue jena, BO3HUKAIOIIME U3 aIMUHUCTPATUBHBIX M MHBIX MyOJIMYHBIX IIPABOOTHOIIICHUH,
ecu (eaepaIbHBIM 3aKOHOM MX PACCMOTPEHHE OTHECEHO K KOMIETEHIMH apOUTPaKHOTO CyAa.

Cratbs 18. AnMuHICTpaTHBHBIE [1€Jia, TOJCYAHbIe BOEHHBIM Cy/1aM

B cayuyasx, npeaycMoTpeHHbIX ¢hegepajbHbIMH 3aKOHAMH, aJMHUHHCTPATHBHbBIE
JieJ1a, CBSI3aHHbIE ¢ 3aMTON HAPYIIeHHBIX WJIH OCIAPpUBaeMbIX IPaB, CBO0O/1 U 3aKOHHBIX
HHTEPeCcOB rpakJaH, IPaB U 3aKOHHBIX NHTEPEeCOB OpPraHu3anuil B cpepe aJMHMHHUCTPA-
THBHBIX M HHBIX MYOJHYHBIX NPABOOTHOIIEHHI1, PACCMaTPUBAIOTCSI BOEHHBIMH Cy/1aMH.

B coorBerctBuM € u. 1 cT. 1 3akoHa 0 BOEHHBIX CyJax BoeHHbIe cyabl Poccuiickoit ®eneparmu
(manee — BOEHHbIE CY/IbI) ABISIOTCS (peJepaybHBIMK CyIaMK OOITIel I0PUCTUKIN, BXOAST B Cyne0-
Hylo cucteMy Poccuiickoin deneparu, oCymecTBIsIOT CyAeOHyI0 BiIacTh B BoopyxkeHHbix Cuiax
P®, npyrux Boiickax, BOMHCKUX (POPMUPOBAHUSX M OpraHax, B KOTOpbIX (peepabHbIM 3aKOHOM
MpeycCMOTpEeHa BOGHHAsI CITyk0a, ¥ WHbIE MOJTHOMOYMS B COOTBETCTBUM C (he/lepalbHBIMU KOHCTH-
TYLUMOHHBIMU 3aKOHaMU U (pe/iepaIbHbIMU 3aKOHAMM.
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B cuiny 4. 1 ct. 7 yka3zaHHOro 3akoHa BOEHHBIM CyJaM MOJACYJHbI CJEIYIOLINE A JIMUHUCTPATHB-
HBbIE JIeN1a:

1) agMUHHMCTpaTUBHBIC Jie1a O 3allyTe HAPYIIEHHBIX W (MJIM) OCHIapUBaeMbIX IpaB, CBOOOI U
OXPaHSEMbIX 3aKOHOM MHTEPECOB BOEHHOCTY:Xalux BoopyxkeHnHsix Cun PO, npyrux BoicK, BOMH-
CKuX (hPOPMHUPOBAHUI W OPraHOB, TPaXkIaH, MPOXOAAIIUX BOESHHbIE COOpPHI, OT AeWcTBUi (Oe3neii-
CTBUSI) OPTaHOB BOEHHOI'O YIPaBJIEHN S, BOMHCKMX JIOJKHOCTHBIX JIMILL M IPUHATBHIX UMU PEILEeHU;

2) nena 1o 3asIBJICHUSIM O NIPUCYKAECHUM KOMIIEHCALIMM 32 HapyllleHUe IpaBa Ha CyJOIPOM3-
BOJICTBO B Pa3yMHBII CPOK WJIH IpaBa Ha MCIIONHEHUE CyIeOHOTo aKTa B pa3yMHBIN CPOK TIO JIesaMm,
TIOZICYIHBIM BOEHHBIM Cy/IaM.

I'paxxnaHe, yBOJEHHBIE C BOGHHOM CITyKOBI, TpaxJaHe, MPOIIeAIe BOGHHbIe cOOpHI, BIIpaBe
o0ajioBaTh B BOCHHBIA Cy/l JedcTBUs (Oe31eiiCTBUE) OpraHoB BOGHHOTO YITPABJIECHMSI, BOMHCKUX
JOJKHOCTHBIX JIMIT M TIPUHSATHIE MU pellieHus1, HapyIIMBIIIME ITPaBa, CBOOO/IBI M OXpaHsieMble 3aKO0-
HOM MHTEpEeChl YKa3aHHbIX TPaXJaH B MEPHO]] MPOXOXKICHUS MU BOGHHOM CITY:KObI, BOGHHBIX COO-
POB.

CoracHo 4. 4 cT. 7 3akOHa 0 BOGHHBIX Cy/IaXx BOEHHBIM CyJaM, TUCJIOLMPYIOLIMMCS 32 IIpe/e-
namu Tepputopun Poccuiickoit ®enepaiyy, MOACYIHB BCE aIMUHUCTPATUBHBIE JIeNa, TOJIekKalye
paccMOTpeHHIo (hefiepalIbHBIMU CyJaMu OOITIEH I0PUCANKIINN, €CIIA MHOE He YCTAaHOBJICHO MEKIyHa-
poanbiM toroBopoM Poccuiickoit Peneparuu.

B cricteMy BO€HHBIX CyI0B BXOAAT OKPY:KHbIE ((PJIOTCKME) BOGHHBIE Cy/bl U TAPHU30HHbIE BOEH-
HBIE CY/IBI.

ITo cMmbiciy 4. 1 cr. 14 3akoHa O BOGHHBIX Cy/lax OKPYXKHOU ((pIOTCKUIA) BOEHHBIN CyJ pac-
CMaTpUBaET B NIEPBOI MHCTAHIIUY J€J1a, CBS3aHHBIE C TOCYAAPCTBEHHOM TallHOM, U Jiesa 1o 3asiBje-
HUSIM O MPUCYKJIEHUU KOMIIEHCAIIMU 33 HapylIeHUe MpaBa Ha CyAONPOU3BOICTBO B Pa3yMHBbI CPOK
WM TIpaBa Ha MCTHOJTHEHUE CyJeOHOrO akTa B Pa3yMHBIN CPOK IO AejaM, MOACYIHBIM FapHU30HHBIM
BOEHHBIM CYJaM.

CornacHo 4. 1 cr. 22 ykazaHHOro 3akoHa FApHU30HHBIN BOCHHBIN CYJ PACCMATPUBAET B IEp-
BOIl MHCTAHIIUM HE OTHECEHHBIE (peliepabHbIM KOHCTUTYLIMOHHBIM 3aKOHOM U (WJn) (beiepaibHbIM
3aKOHOM K KomrieTeHIuM CyneOHOM KOJIJIEruH 1o AenaM BoeHHocnyxammx BC P® umm okpyxHOro
(pmoTCKOr0) BOGHHOTO CyJa MOACY/AHBIE BOEHHBIM Cy/laM aIMUHHUCTPATUBHBIE JIEJIa.

3HauMTENbHBIA KPYTI BOIIPOCOB, BO3HUKAIOIIMX MPU PACCMOTPEHUU JEJ1 BOCHHBIMU CYAAMHU,
pasbsicHeH B noctaHoBieHnu [lnenyma BC PO or 29 masa 2014 r. Ne 8 «O mpakTuke rnpumMeHe-
HUS CylaMU 3aKOHOJATENIbCTBA O BOMHCKOW OOSI3aHHOCTH, BOGHHOW CITy’k0e U cTaTyce BOEHHOCTY-
JKamux» .

Cratbs 19. AnMuHICTpaTHBHBIE €Jia, OACY/AHbIe PAlOHHOMY CYyy

IloaBenoMcTBEHHBIE CyaM aJMHHHCTPATHBHbIE [eJia, 3a NCKJIIYeHHeM aJIMUHN-
CTPATHBHBIX JeJ, npeaycMoTpeHHbIX ctatbsamu 18, 20 u 21 nmacrossmero Koaekca, pac-
CMATPHUBAIOTCS PAllOHHBIM CYJIOM B KadecTBe CyJa NepBoi HHCTAHINH.

Kak u B rpaxxaaHckoM Cya0NpoOU3BOACTBE, B AJMUHUCTPATUBHOM CYAOIPOU3BOACTBE paliOH-
HbIE Cybl BBICTYIAIOT B KAY€CTBE OCHOBHOTO Cy/IeOHOro 3BeHa. PalloHHbIE Cy/Ibl pacCMaTpUBAIOT BCE
Jena, nojyiexaiye paccMoTpenuio no npasuiam KAC, koTopble He OTHECEHBI K MOJCYAHOCTH BOEH-
HBIX Cy/IOB, OOJIACTHBIX M PAaBHBIX M CYJIOB, a Takxke K noacyaHoctu BC P®.

Baxno ormetutsb, uto KAC 1oacyqHoCTh pallOHHBIX CYJI0B B cpepe aIMUHUCTPATUBHOTO CY/10-
MPOU3BOACTBA CYIIECTBEHHO pacIHIMpeHa. JTo CBSI3aHO ¢ TeM, 4To B oTruure ot [ TIK nanubiil Kogekc
HE MPeAyCMaTpUBAET BOBMOXKHOCTH PACCMOTPEHHS JIe]1 U3 aAMUHUCTPATUBHBIX U UHBIX MyOTMYHBIX
MPaBOOTHOIIIEHUI MUPOBBIMU CyabsiMu. Panee a6G3ary mectoit cr. 122 I'TIK npenycmarpuBan Bo3-
MOXKHOCTb BbIJAYM MHUPOBBIMH CYJbsIMHU Cy/IeOHBIX ITPUKA30B M0 TPEOOBAHMUSIM O B3BICKAHUM C I'PaK-
JaH HEIOMMOK TI0 Hajioram, cOopam U JIpyruM oOsi3aTelIbHBIM IIIaTekaM. B cBs3M C BBeieHHEM B
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nevictBue KAC ®enepanbapiv 3akoHOM OT 8 Mapta 2015 r. Ne 23-®3 cooTBeTCTBYOIIMIA a03a1] ObLT
MpU3HAH yTpaTUBLIMM cuiy. B cBoio ouepenps, KAC He copepXUT HU OIHOW HOPMBI O TIOJICYJHOCTU
aIMUHUCTPATUBHBIX JIE]l MUPOBBIM CY/IbSIM, 2 TaK:Ke€ O PACCMOTPEHHM TAKMX JeT B MOPSIIKE TPH-
Ka3HOro Mmpon3BocTBa. CleaoBaresbHo, CyIOM MEPBO MHCTAHIIMK, PACCMATPHUBAIOIINM YKa3aHHBIE
TpeboBaHusl B nopsijke, npegycMorpeHHOM KAC, BhICTyIaeT paiiOHHBIH CY/I.

Bwmecrte ¢ Tem oOpaTuM BHUMaHUe Ha To, 4To B 11. 3 cT. 48 HK ocranack Hopma, corjiacHO KOTO-
poii TpeboBaHUEe O B3BICKAHUM HaJiora, coopa, reHed, mrpacdoB 3a cyeT uMymiecTBa (hU3NIeCKOro
JIMIA MOXKET ObITh MPEABSIBICHO HAJIOTOBBIM OPTraHOM (TaMOKEHHBIM OPraHOM) B TIOPsIJIKE MCKOBOTO
MIPOM3BOJICTBA HE MO3IHEE IIIECTH MECSILIEB CO IHsI BHIHECEHHSI CYIOM ONpe/esieH s 00 OTMEHe cyoed-
HO20 npuKasa.

[Nonaraem, 4TO B JTaHHOM CJTy4ae CyLIECTBYET KOJUIM3HSI 3aKOHOB, KOTOpast JOJIKHA ObITh pa3-
pelieHa B MoJb3y CIEMATBHBIX TPABOBBIX HOPM, COAECPKAIIMXCS B HOPMATHUBHBIX MTPABOBBIX aKTaX,
npuHATEIX no3aHee, yeM HK, T.e. B momnb3y m. 6 cr. 16 ®enepanbHoro 3akoHa ot 8 mapra 2015 r.
Ne 23-@3, a takxe m. 3 4. 3 cr. 1 u cr. 19 KAC, npennonaraiomumx paccMOTpeHre TpeOOBaHUA O
B3bICKAHWH C TPpa)kJaH HEJOMMOK IO Hajloram, cOOpam M JIpyriuM 00s13aTesIbHBIM IIaTekaM paioH-
HBIMH CYJaMH B MOPSIIKE aJMUHUCTPATUBHOTO UCKOBOTO TIPOU3BO/CTBA.

AHaJIOrn4IHOM MO3UIIMY CTOUT MPUAEPKUBATHCS, HA HAII B3IJISA[, U TIPU Pa3pelieHNH KOJUTU3UH
MeXJy yKa3aHHbIMM HOpMaMu IpaBa U 4. 3 cT. 21 3akoHa O CTpaxoBbIX B3HOCAX, MO-IIPEKHEMY
MpeIyCMaTpUBAIOLIEH, YTO PACCMOTPEHHUE A€ O B3bICKAHUH CTPaXOBBIX B3HOCOB, MeHeH U mTpacgoB
3a CYeT MMYIIEeCTBa (PM3MUECKUX JIMI] IPOU3BOAMTCS B TIOPSJKE TPaKIAHCKOTO CYJOMPOU3BOICTBA,
B TOM YHCJIe B paMKaXx MMPUKA3HOTO MPOU3BOICTBA 'C,

Cratbs 20. AnMuHICTPATHBHBIE J1€Jia, O/CY/AHbIe BEPXOBHOMY CYLy
pecnyoJuKn, KpaeBoMy, 00J1aCTHOMY Cy/Ay, Cyy ropojaa peaepajabHOro
3HaAYeHMNsl, Cy/ly aBTOHOMHOI1 00J1aCTH U Cy/ly aBTOHOMHOI'0 OKpYyra

BepxoBHbIil ¢y pecny0JnKu, KpaeBoii, 00JIaCTHOMH ¢y, ¢yl ropoaa dreaepaibHOro
3HAYeHHsI, Cy/I ABTOHOMHOI1 00J1aCTH M Cy/I aBTOHOMHOT'0 OKpPyra paccMaTpuBalT B Kaye-
CTBe Cy/Ja NepBOil HHCTAHIIUN AMUHICTPAaTUBHbBIE JieJia:

1) cBsA3aHHBIE C TOCYAaPCTBEHHON TalHOM;

2) 00 ocnapBaHNU HOPMATHBHBIX MPABOBHIX AKTOB OPraHOB roCy/JapCcTBEHHOI Bja-
cti cyobekToB Poccuiickoit ®@egepanyi, npeacTaBUTEIbHBIX OPraHOB MYHHI[HIIAJIbLHBIX
oOpa3oBaHmii;

3) 06 ocnapuBaHuM penleHnil KBaJIU(pNKaNMOHHBIX KoJuIernii cyaeii cyoexkros Poc-
cuiickon Peepanun, 3a HCKJIYEHNEM PellleHHi 0 NPUOCTAHOBJIEHUH WU NP eKpaleHun
MOJTHOMOYMII Cy/ieil, 0 IPHMOCTAHOBJEHNH HJIU NMPEeKPAIeHNH UX OTCTABKH;

4) 00 ocnapuBaHNU pemeHnil u AelicTBuil (6e31eiicTBIS) YK3aMeHANMOHHBIX KOMHC-
cuii cyobekra Poccuiickoii ®egepanuu mo npueMy KBajan(puKaIHOHHOr0 dK3aMeHa Ha
JOJKHOCTh CyIbH N0 OCHOBAHUSIM HapylIeHHsI NMPoUeAypbl NPOBeJeHUus1 KBaau(uKaiu-
OHHOTI'0 3K3aMeHa U MHBIX PelleHnii 00 0TKa3e B JIOMYyCKe K ¢Jave KBaJaN(PUKAIHOHHOTO
3K3aMeHa Ha JOJLKHOCTH Cy[bH, a TaK:Ke 00 ocnmapuBaHNu JielcTBHil (6e3/1eficTBUS) yKa-
3aHHBIX IK3aMEHAIMOHHbIX KOMHCCHI, B pe3yJibTaTe KOTOPbIX KaHAUAAT HA JOJKHOCTh
CyAbH He OBLI JOMYyIIeH K cave KBaTu(hUKauOHHOr0 YK3aMeHa;

5) 0 IPHOCTAHOBJIEHUN /1ESITETbHOCTH WIH O JUKBU/IAINH PErHOHAJIbHBIX OT/1eJIeHN
Ju00 HHBIX CTPYKTYPHBIX MOJApa3jejieHHil MOJNTHYECKHX MaPTHil, MeKPernoHaIbHbIX
U PerdioHAJBHBIX 00IeCTBEHHbIX 00beIMHEHUIT; 0 JNKBHIANMHA MECTHBIX PeJUTHO3HbIX
OpraHm3anuil, eHTPAJIN30BAHHBIX PEJUTHO3HbIX OPraHu3anuil, COCTOSIIUX U3 MeCTHBIX

16 Cm. 06 310M TaKKe KOMMeHTapuii k cT. 287 KAC.
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PeJNIuo3HbIX OPraHu3anuii, HaXosAIMMXCsl B Npegeaax ogHoro cyobekra Poccmiickoit
Penepanun; o 3anpere JesiTeJJbHOCTH He SBJSIIONUXCS IOPUANYECKIMH JHI[AMH MeKpe-
INOHAJBHBIX U PernoHAJIbHBIX 00IIeCTBEHHBIX 00beJMHEHNII H MECTHBIX PeJUrHO3HbIX
OpraHu3anuii, HeHTPAJU30BAHHBIX PEeJUTrHO3HbIX OPraHN3anuii, COCTOSIIMUX U3 MECTHBIX
PeJNIruo3HbIX OPraHu3anuii, HaXosAIMMXCsl B Npeaeaax oaHoro cyobekra Poccmiickoit
Penepanum;

6) o mpekpaleHnn esiTeJbHOCTH CPeJACTB MaccoBON HMH(OpManuu, NPOXYKIHS
KOTOPBIX NpeHA3HAYeHAa /IS pacpoCTPaHeHHsI HA TePPUTOPHH OJHOro cyonekra Poc-
cuiickon Penepanuu;

7) 00 ocnapuBaHuy pemieHHil (YKJIOHEHHsI OT NPHHSATHS pelleHHil) M30MpareJib-
HbIX KOMHccHll cy0ObekToB Poccmiickoii Pefepanun (He3aBHCHMO OT YPOBHSI BbIOOPOB,
pedepenayma), OKpPYy:KHbIX H30HpaTeJNbLHBIX KOMHCCHIT 0 BhIOOpam aemyTtaToB L'ocynap-
creeHHoil /lymbl ®enepaasnoro Coopanusi Poccuiickoii ®enepanuu, OKpyKHbIX U30H-
paTeJibHbIX KOMHUCCHII 0 BbIOOpPaM B 3aKOHoJaTejbHble (IpeJCTaBUTeJbHbIE) OPraHbl
rocyJapcTBeHHOH BJacTH cy0bekToB Poccuiickoii ®enepanun, 3a HCKJIKYEHHEM pelle-
HHUIi, OCTABJSIOIMNX B CHJe PelleHHus HIKeCTOSAIMMNX N30upaTebHbIX KOMHCCHH, KOMUC-
cuil pecpepenayma;

8) 06 oTMeHe perucTpanuu Kangujaara B aenyrarbl locynapcrBennoii Iymbr ®ese-
paiabHoro Coopanusi Poccuiickoii ®eaepaniu, BbIABUHYTOr0 M0 OJHOMAHJATHOMY H30H-
paTeJIbHOMY OKPYTY;

9) 00 oTMEeHe perucTpanuy KaH/a1uaTa Ha JO0JKHOCTD BbICIIEro 10JKHOCTHOIO JIMIA
cyobexkTa Poccuiickoit ®enepanuu (pykoBoauTeJIsl BbICHIEr0 HCHOJHUTEJIHLHOIO OpraHa
rocy1apcTBeHHoil BaacTu cyobekra Poccuiickoii @eneparun);

10) 06 oTMeHe perucTpanuu KaHIuJ1aTa, B TOM YHCJ€e BKJIKYEHHOr0 B 3aperucTpu-
POBaHHBIN CNUCOK KAaHIHIATOB, 00 0TMEeHe perucTpaluu CNUCKa KaHH/1aToB Ha BbIOOpax
B 3aKOHOJaTeJibHbIe (MpeCcTaBUTeIbHbIe) OPraHbl rocyJapcTBEHHON BJIACTH Cy0ObeKTOB
Poccuiickoit ®enepanumn;

11) o pacpopmupoBannu n36MpaTebHbIX KOMHCCHIA, 32 HCKJIIOUEHNEM CJaydasi, yKa-
3aHHOro B myHkTe 10 crarbu 21 HacTosimero Kogekca;

12) 00 onpeaesieHNH cCPOKa HaA3HAYEHUsI BLIOOPOB B OpraHbl rocyJapcTBeHHOIl BJa-
cti cyobekToB Poccniickoii ®enepanun, a Tak:ke B OpraHbl MECTHOTO CaMOYNPAaBJIeHHST;

13) o npu3HaHUM HeNMPaBOMOYHBLIM COCTaBa 3aKOHO/IATeJbHOro (mpeJacTaBUTE]b-
HOr0) opraHa rocyJaapcTBeHHOIl BjacTu cyobekta Poccuiickoii ®enepanun, nmpejacTaBu-
TeJbHOI'0 OPraHa MyHHUIHNAJLHOT0 00pa30BaHMNs;

14) o npucy:kaeHNd KOMIIEHCAI[UM 32 HapylIeHHe MpaBa Ha CyJAONPOU3BOJACTBO B
Pa3yMHBbIil CPOK MJIM MIPaBa HA NCIOJHEHHE Cy1e0HOro aKTa B pa3yMHbIil CPOK MO JejaM,
NOJCYIHbIM MHPOBBIM CybsIM, PAllOHHBIM Cy/1aM;

15) 06 ocnapuBanuu pe3yJbTaTOB ONpeaeieHIsI KaJacTPOBOil CTOUMOCTH.

B onpeneneHHOI CBOEH YacTH HOPMBI O TIOICYTHOCTH aJMUHUCTPATUBHBIX JIe]l OOJIACTHBIM U
PaBHBIM UM CyJiaM BOCIIpoU3BOAAT paHee AericTBoBasive HopMbl [ TIK (cT. 26). Bmecte ¢ TeM MOKHO
OTMETHUTb LIEJIBIN PsAJl U3MEHEHUI peJakMi HOPM O MOJACYJHOCTH.

B uwactHOCTH, Iena 00 ociapuBaHUM HOPMATUBHBIX MTPABOBBIX aKTOB MPEICTABUTEIBHBIX Opra-
HOB MYHUIIUMATbHBIX 00pa30BaHUI ObLIIM MCKJIIOUYEHBI U3 KOMIETEHIIMM PAaHOHHBIX CYIOB U CTaJH
TMOJICYAHBI CyIaM 00JIaCTHOTO 3BEHA.

B ommnuue ot coorBercrByomeit Hopmbl ['TIK (11. 7 4. 1 1. 26) 11. 4 KOMMEHTUPYEMOI1 CTaTbU
MpeycCMaTpUBaeT OCMapUBaHUE B Cylax OOJIACTHOTO 3BeHa HE TOJIBKO PEIIeHUH SK3aMEeHAIMOHHBIX
KomHccHii cyobekTa PO 1o mpueMy KBaMpHUKaIMOHHOTO 9K3aMeHa Ha JJOJKHOCTh CYJIbH, HO U JIeH-
CTBMH (O€31eMCTBUS) HA3BAHHBIX KOMUCCHH.

K nozncyaHoctv 00/1acTHBIX ¥ paBHBIX UM CYZIOB PACCMATPUBAEMOM CTAaThel TaKKe OTHECEHBI:
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— Jena 00 ocrapuBaHWU pelieHui (YKJIOHEHHS! OT MPUHSATUS PellieHHid) OKPYKHBIX U30upa-
TeJIbHBIX KOMHCCHUH 10 BbIOOpaM JeryTatoB [ocynapctBenHoi [ymelr ®enepanbsHoro Codpanus PO;

— Jena 06 OTMEHe perucTpalyy KaHauaaTta B aenytatsl ['ocynapcrBenHoit dymbr denepas-
Horo CoOpanusi P®, BHIIBUHYTOrO MO OHOMaHAATHOMY U30UpaTeIbHOMY OKPYTY;

— ena 00 OTMEHe PerucTpayy KaHAnuAaTa Ha J0JKHOCTD BBICIIEro JOKHOCTHOTO JIUIA CyOb-
ekta P® (pykoBoauTeNsl BBICHIETO WCIOJIHUTEIBHOTO OpraHa rOCyJapCTBEHHOW BJIACTU CyObeKTa
P®D);

— ienia 00 OTMEeHe PerucTpaluy KaHAWAAaTa, B TOM YMCIIe BKJIIOYEHHOTO B 3aperrCTPUPOBAHHBIN
CIIMCOK KaH/U/ATOB, 00 OTMEHE PEerucTpalvy ClMcKa KaHAWAATOB Ha BRIOOpaX B 3aKOHOJATEIIbHbIC
(TpeACTaBUTEINIbHBIE) OPTaHbl TOCYAAPCTBEHHON BIACTU CyObeKTOB Pd;

— nena 0 pacpopMUPOBAHUM JIIOOBIX N30UPATETbHBIX KOMUCCHH, 32 UCKTIoueHrneM LleHTpab-
HOW M30MpartesbHON Komuccuu Pd;

— fena o0 orpeieieHHy CpOKa Ha3HAYEHUsI BHIOOPOB B OPraHbl FOCYIAPCTBEHHOM BIIACTH CyO'b-
eKkToB Pd, opransl MECTHOTO CaMOYITPaBJICHHUS;

— Jlesla O INPU3HAHUM HENPAaBOMOYHBIM COCTaBa 3aKOHONATEJIBHOIO (MPEACTaBUTEIBHOIO)
opraHa rocy1apCcTBeHHOMU BiiacTH cyobekTa PP, mpencraBuTebHOro opraHa MyHHITUIAIBHOTO 00pa-
30BaHUA.

[TyHKTOM 3 KOMMEHTHPYEMOH CTaTh! YCTAHOBJICHO, YTO CyAaM OOJACTHOTO YPOBHS TOACYIHBI
nena 00 ocriapuBaHUM pellieHUH KBaTM(pUKAIIMOHHBIX KOJJIETHi cyaer cyobekToB P®, 3a rckioue-
HUEM pEelLleHU O MPUOCTAHOBJIEHNHU WM MPEKPAIEHUU MOJHOMOYMIA CY[Iei, O IPUOCTAaHOBJIEHUN
WM TIPEKpaIlieHnH X OTCTaBKU. YKa3aHHOE MCKJII0UYEHHe 00YCIOBIEHO TeM, YTO B cuily 1. 3 cT. 21
KAC ocnapuBanve Ha3BaHHBIX PElIeHU KBATM(UKAIIMOHHBIX KOJJIETUl cyzeit cyobektoB PP ocy-
miectsisiercs: B BC PO.

Takum 06pa3om, MOKHO OTMETUTb, uTO0 KAC pacimpui U yTOYHMII paHee YCTaHOBJICHHYIO CT.
26 I'TIK moacyaHOCTh aAMUHUCTPATUBHBIX JIeT OOJIACTHBIM M PABHBIM UM CY/IaM.

Crartbs 21. AaMuHNCTpPaTHBHBIE J1€Jia, OACY/HbIe
BepxoBaomy Cyny Poccuiickoit ®enepanyu

Bepxosnbiin Cyn Poccniickoit ®enepanun paccMaTpuBaeT B KauecTBe CyJa NepBoil
HHCTAHINH AJMUHUCTPATUBHbIE [1eJia:

1) 06 ocnmapuBaHum HOpMaTHUBHBIX NpaBoBbIX akToB IIpe3maentra Poccuiickoii
Penepanun, IIpaBureancrBa Poccuiickonn Penepanuu, gegepajabHbIX OPraHoB HCHOJI-
HHUTeJbHON BJiacTH, I'enepanbHoil mpokypartypsl Poccuiickonn ®enepanuu, CieacrBeH-
Horo komurteta Poccuiickoii ®enepanuu, CyneoHoro nenapramenta npu Bepxosuom Cyne
Poccuiickoii ®enepamuun, [lenrpaabHoro 6anka Poccuiickoin ®enepanun, llenTpanbHoii
u3oupareabHoii komuccnu Poccuiickoit ®enepanuu, rocyapcTBeHHbIX BHEOIOAKeTHBIX
¢onaoB, B Tom uncie Ilencnonnoro cponaa Poccuiickonn ®enepamnu, Ponjga connajb-
Horo crpaxoBanusi Poccuiickoii ®enepanun, ®enepaabuoro ponia 00s13aTeJIbHOro Meu-
IHMHCKOI0 CTPaX0BaHUs, a TAKKe roCyJapCcTBeHHbIX KOPIOPaLmii;

2) 00 ocnapuBaHMM HEHOPMATHUBHBIX NpaBoBbIX akToB IIpe3maenta Poccuiickoi
®denepanun, Coera ®Penepamnu Pepepaannoro Codpanusi Poccmiickoit ®enepanumn,
T'ocynapcrBennoii Jlymbr @enepaibnoro Coopanust Poccuiickoit ®enepanuu, [lpaBureiin-
crBa Poccuiickoin ®enepanun, IIpaButesibcTBEeHHON KOMHCCHHM IO KOHTPOJIO 3a 0OCYy-
1eCTBJIeHUEM HHOCTPAHHBIX NHBecTHIUIl B Poccuiickoint ®enepanumn;

3) 06 ocnapuBannu pemeHuii Boicmeii kBaindukannoHHoi kojiernn cyaeii Poc-
cuiickoii Peepanuu U pemeHnii KBaIN(pPUKAMOHHBIX KoJulernii cyaeii cyorexkroB Poc-
cuiickoii Penepanuy 0 NPUOCTAHOBJIEHUH WJIH NPeKPalleHNH MOJHOMOYNH cynei Janoo
0 MPUOCTAHOBJIEHNN WJIH NMPeKPALeHNU UX OTCTABKHU, a TAK)Ke JPYrux pelieHnil KBaJu-
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(puKanMOHHBIX KOJIerui cynaeil, o0kanoBanne kotopbix B Bepxosublii Cya Poccuiickoii
®enepanun npeaycMoTpeHo eaepajbHbIM 3aKOHOM;

4) 00 ocnapuBaHuM pelneHuil u aeicTBUil (6e3aeiicTBusi) Boicieil 3Kx3amMeHaOH-
HOIl KOMHCCHH 10 TPpHeMy KBAJIN(PUKANMOHHOI0 K3aMeHa Ha JOJLKHOCTD Cy/JbH N0 OCHO-
BaHUSIM HAPYIIEHUS NPOIeyPHI MPOBeIeHNsI KBAJIN(PUKAIMOHHOT0 YK3aMeHa H ee pelle-
HHIl 00 OTKAa3e B JOMYyCKe K c¢/aue KBaJn(puKaIuOHHOr0 3K3aMeHa Ha JOJKHOCTh Cy/bH,
a Tak:ke 00 ocmapuBaHuM el cTBUIl (0e3/1elicTBHS) yKa3aHHOH SK3aMeHAI[HOHHO KOMHC-
CHH, B pe3yJbTaTe KOTOPBIX KAHHIAT HA T0JLKHOCTH CyJAbH He OBLI JOMYyIeH K ¢/1aue KBa-
J(pUKANMOHHOT0 YK3aMeHa;

5) o npuocTaHOBJIEHUH JAeATEJLHOCTH MOJUTHYECKUX MAPTHIl, 00IIEePOCCUIICKIX U
MEKIYHAPOHBIX 00IeCTBEHHBIX 00beUHEHNI, 0 JUKBUAUN MOJUTHYECKUX MAPTHi,
001ePOCCHIICKIX H MEKYHAPOHBIX 00I[eCTBEHHBIX 00beNHEeHHIl, 0 JUKBUAUH [[eH-
TPATU30BAHHBIX PEJUTHO3HBIX OPraHu3anuii, UMeINX MeCTHbIEe PeJNrio3Hbie OpraHm-
3ali HA TePPUTOPHAX ABYX U 0osee cy0ObekToB Poccuiickoii ®enepanum;

6) o mpekpameHNu JesITeJbHOCTH CPeJACTB MacCcoBOM HMH(opManum, MpOoayKIus
KOTOPBIX NMpeJHA3HAYEHA /IS PacHpPOCTPAHEeHUsI HA TEPPUTOPHUSIX IBYX H 0oJiee CyObek-
TOoB Poccuiickoit ®enepamnumn;

7) 06 ocnapuBaHuM pemeHuil (YKJIOHeHHsI OT NpuHsTHs pemennii) llenTpaabHoi
u3oupareabHoil komuccuu Poccniickoin ®enepanun (He3aBHCUMO OT YPOBHSI BHIOOPOB,
pedepenayma), 3a HCKJIOYEHNEM pPelIeHNH, OCTABJSAINUX B CHJ€e PelleHus HUKeCTOsI-
IUX N30MpaTeJbHBIX KOMHCCHIT, KOMUCCHI pedpepeHymas

8) 006 oTmeHe perucTpanun KaHaujgata Ha ao/ekHOCTh Ilpesuaenta Poccuiickoii
denepanun, perucrpanun peepasbHOro CNUCKa KaH U/IaTOB, perncTpanuu Kanamaara,
BKJIIOUEHHOT0 B 3aperucTpupoOBaHHbIN (heqepaibHblil CIHCOK KAHIAUJATOB, a TaK:kKe 00
HCKJIYEeHIH PerioHaJLHON rPynnbl KaHIUaTOB U3 (peiepajbHOro CucKa KaHau1aToB
npu npoBeaeHun BbI0OopoB aenyratoB [ocynapcrBennoii ymol @enepaabHoro Codpanust
Poccuiickoit ®enepanumn;

9) 0 npeKpalneHnu 1esITeJJLHOCTH HHUIIUATHBHOM IPYNILI M0 MPOBe/IeHuI0 pedepeH-
ayma Poccuiickoii @enepanuu, HHUIMATHBHOI aruTallMOHHOM IPYIIIbI;

10) o pacdopvupoBanun IlenrpaiabHoii m30uparTeibHOI Komuccun Poccuiickoi
Penepanumn;

11) o pazpemiennu cnopoB Me:kay peiepajbHbIMI OPraHaMM rocy/1apcTBeHHOM BJIa-
CTH M OpraHaMM rocyJapcTBeHHON BjacTu cyobekToB Poccuiickoii ®denepanuu, Mexay
OpraHamMu rocyJiapcTBeHHOI1 BjacTu cy0beKkToB Poccuiickoii ®enepanuu, nepejaHHbIX HA
paccmotpenue B BepxoBubiii Cyn Poccuiickoit ®egepanun Ilpesngenrom Poccuiickoit
®enepanun B cooTBeTcTBHM €O cTaTtbeil 85 Koncrurynuu Poccuiickoin ®enepanumn;

12) o mpucykjaeHun KOMIIEHCAI[UM 3a HapylleHHe NMpaBa Ha CyAONPOM3BO/ICTBO
B pa3yMHbIl CPOK WJIH MpaBa HA HCIOJHEHHE CyJeOHOro akTa B Pa3yMHBI CPOK IO
JeJjiam, moJAcCyIHbIM heepanbHbIM CcyJamM o0mIel IOPUCIUKIHN, 32 HCKJIKYeHneM paioH-
HBIX Cy/I0B U TAPHU30HHBIX BOEHHBIX CY/10B}

13) 00 ocnapuBaHNH HEHOPMATHBHBIX MPABOBBIX aKTOB MHUHNCTEPCTBA 000POHBI
Poccuiickoit ®enepanun, HHbIX (pegepabHbIX OPraHOB HCIOJHUTEJIbHOU BJIACTH, B KOTO-
pbix peiepaibHbBIM 3aKOHOM NMpPeyCMOTPEeHAa BOeHHAasl CJaykK0a, Kacarluxcsi NpaB, CBO-
060/ 1 OXpaHsIeMbIX 3aKOHOM HHTEPECOB BOEHHOCIYKAINX, IPaK/aH, MPOXOASINX BOEeH-
HbIe cOOPbI;

14) 06 ocnapuBaHuM HEHOPMATHBHBIX MPABOBBIX aKTOB I'eHepaLHOM NPOKYPATYpPhI
Poccuiickoit ®enepannu u CaeacrsenHoro komurera Poccniickonn ®enepanun, Kacarw-
UXCsl MpaB, cBOOOJ M OXPaHsSeMbIX 3aKOHOM HHTEPECOB BOEHHOCJY:KAIUX OPraHoB
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BOCHHOH NPOKYPATYPhI M BOCHHOCJIYKAIUX BOCHHBIX CJ1eCTBEeHHbIX opranos Ciie1cTBeH-
Horo komutera Poccuiickoinn ®enepanuu.

B BC P® B nopsake, npegycMorpenHoM KAC, agMuHHMCTpaTUBHBIE A€j1a 110 IpaBujiaM cyna
MIepBOM MHCTAHIMM PACCMATPUBAIOTCS B OJHOM M3 Tpex cyaeOHbIX Kosuiernid: CyneOHON KOJUIeruu
10 a/IMUHHUCTPATUBHBIM Jes1aM, CyneOHOM KOJIIEruH 10 JieiaM BOSHHOCTYKaluX, JuciunimHapHoi
KOJUIETUH.

[Tockonbky nmomHomouusi BC P® no paccMoTpeHuio aiMUHUCTPATUBHBIX JIEJI B KAUECTBE Cyda
MIEPBOU MHCTAHITUY OBUTH YCTAaHOBJIEHHI 4. 4 cT. 2 3akoHa o BepxosHoMm Cyne P®, a mpu pazpadoTtke
u npuHsATUU KAC BHeceHre u3MeHeHU! B JaHHBIA 3aKOH He IIPeyCMaTpPUBaJIOCh, KOMMEHTUpYyeMast
CTaThsl MOJIHOCTHIO BOCIIPOM3BOIUT COMIEpKaHue 4. 4 CT. 2 yKa3aHHOTO 3aKOHa.

[Tpu stom cnenyer ormeTuth, uto nocranoieHneM KC P® or 31 mapra 2015 r. Ne 6-IT «Ilo
JeJTy O IPOBEpKe KOHCTUTYLIMOHHOCTY IyHKTa 1 yactu 4 crareu 2 PenepanbHOro KOHCTUTYLIMOHHOTO
3akoHa «O BepxoBHom Cyne Poccuiickoit ®eneparmm» 1 ad3ara TpeTbero noanyHkra 1 myHkra 1
cratbu 342 HamoroBoro kozekca Poccuiickoit depepalinu B CBSI3M € KaJI0OOH OTKPHITOrO aKIIMOHEP-
Horo oomectBa «['a3npom HedTh»» nonoxkenue M. 1 4. 4 c1. 2 3akoHa o Bepxosanom Cyne PP npu-
3HaHO He cooTBeTCTBYIOIIMM KoHctuTyiu PO B Toii Mepe, B Kakoii JaHHOE IOJI0KEHHUE 0 CMBICITY,
MIPUIAHHOMY €My CyAeOHBIM TOJIKOBaHHMEM, B CHCTEME JICHCTBYIOIIETO ITPABOBOTO PETYJIMPOBAHMS HE
JOITyCKaeT pa3pelleHre Cya0M aIMHUHUCTPATUBHBIX Je1 00 OCMIapUBaHUM TaKMX akToB PesepaibHOi
HAJIOTOBOM CITyXObI, KOTOpbIE HE COOTBETCTBYIOT (POPMaJIbHBIM TPeOOBAHUSM, MPEIbBIAEMbIM K
HOPMATHBHBIM MTPABOBBIM aKTaM (peJiepabHbIX OPraHOB MCTIIOTHUTEIBHOM BJIaCTH, 10 (popMme, CyOb-
eKTYy W MOPS/IKY MPUHSATHS, PETUCTPAIIY U OMYOIMKOBAHUS, HO TIPH 3TOM COIEpKaT 00si3aTesIbHOe
11 BCEX HAJIOTOBBIX OPTaHOB pa3bsiCHEHNUE (HOPMAaTUBHOE TOJIKOBAHUE) HAJIOTOBBIX 3aKOHOIOJIOXKE-
HUI, KOTOPOE MOXET MPOTUBOPEUUTh UX JIEHICTBUTEILHOMY CMBICIY ¥ TEM CaMbIM HapyllaTb ITpaBa
HaJIOrOIIATEJIbIIMKOB.

Bripenp 10 BHeceHU s B AEMCTBYIOLEE IPABOBOE PETYIMPOBAHUE HAJIEKAIMX U3MEHEHUI pac-
CMOTpEeHHe JieJ1 00 OCTIApUBAHUM TaKUX aKTOB DesiepatbHON HAJIOrOBOM CITyKObI I0JKHO OCYIIECTB-
JISTBCSL B TIOPsIZIKE, MTPEAYCMOTPEHHOM 3aKOHOAATEILCTBOM 00 aMUHUCTPATUBHOM CYJOMPOU3BO/-
CTBE JJIs1 OCTIapMBaHMsI HOPMATHBHBIX ITPABOBBIX aKTOB.

B nacrosmee Bpemsa MuHuctepcTBoM ocTiiu PP coBMECTHO ¢ IpyrMMyU MUHHUCTEPCTBAMU
1 BegoMcTBaMu, a Takxxe BC P® paspabarbiBaeTcst TEKCT 3aKOHOIIPOEKTa O BHECEHUU M3MEHEHMI
B KAC, Kacaomuxcst pacCMOTpEeHHs1 aJMUHUCTPATUBHBIX JIeJ1 00 OCIIapUBaHUU aKTOB, COAEPIKAIIINX
Pa3bsCHEHUs JENCTBYIOIIETrO 3aKOHO/ATENILCTBA U 00JIAJAIONIMX HOPMATUBHBIMU CBOMCTBAMHU.

Cratbs 22. ITogauya aJMUHHCTPATHBHOIO HCKOBOT'0 3asIBJIEHUSA 110 MECTY
JKUTEJbCTBA, MECTY HAXO0K/IeHHsI A ]MUHUCTPATUBHOIO OTBETYNKA

1. AAMUHHCTPATHBHOE HCKOBOE 3asiBJeHHEe K OpPraHy rocyJapcTBEHHOI BJacCTH,
HHOMY roCyIapCTBEHHOMY OpraHy, OPraHy MeCTHOIO caMOYIpaBJieHUusl, H301paTeJbHOI
KOMHCCHH, KOMHCCUH pedpepeHymMa, opraHu3aiuu, HaJeJJeHHOH OTAeJbHbIMH rocyaap-
CTBEHHBIMU WJIH HHBIMH MyOJUYHBIMH MOJHOMOYHSIMH, MOJAETCSA B CyJd MO MeECTy HX
HAXO0K/1eHHs, K JOJKHOCTHOMY JIMILY, FOCY1apCTBEHHOMY HJIM MYHHIIMIAJIbLHOMY CJIy:Ka-
1eMy — [0 MeCTy HaXO0K/IeHHsI OPraHa, B KOTOPOM YKa3aHHbIe JHIA UCIIOJHSIOT CBOU 0051-
3aHHOCTH.

(6 ped. @edepanvrozo 3axona om 30.12.2015 Ne 425-P3)

2. B ciyuae, ecJii MeCTO HAX0:K/I€HUsI OPraHa rocyJapcTBeHHOIl BJacTH, HHOTO rocy-
JIAPCTBEHHOr0 OpraHa, OpraHa MeCcTHOro CamMoOyNpaBJeHHs], OPraHNu3anuy, HaJeJeHHOH
OTJIeJbHBIMH T'OCY/IaPCTBEHHBIMH WM WHBIMU MYOJUYHBIMU MOJHOMOYHUSIMH, HE COBIA-
JIaeT ¢ TePPUTOPHEN, HA KOTOPYIO PACIPOCTPAHAIOTCS UX MOJTHOMOYNSI WJIH HA KOTOPOIl
HCMOJIHSET CBOH 00S3aHHOCTH JOJKHOCTHOE JIUII0, TOCYIap CTBEHHbII HJIM MYHHUIIUNAJb-
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HBII CJyKaluil, aJMUHUCTPATHBHOE MCKOBOE 3asiBJieHHe MOJAaeTcs B CyJ TOro paioHa,
HAa TEPPUTOPHIO KOTOPOr0 PAacHpOCTPAHAIOTCA NOJTHOMOYNSI YKAa3aHHBIX OPraHoB, Opra-
HU3AIUH WIH HA TEPPUTOPHH KOTOPOTO HCIOJHAET CBOUH 003aHHOCTH COOTBETCTBYIOIIIEE
JOJZKHOCTHOE JIMI0, TOCYap CTBEeHHbIN WJIH MYHHIIUNIAJbHBIA CIy KA.

3. AAMHHICTPAaTHBHOE HCKOBOE 3asiBJeHNe K I'PaKJaHMHY HJIM OPraHu3anum, KOTo-
pble B CHOPHBIX MyOJMYHBIX NMPABOOTHOLIEHUSIX BBICTYNAIOT B KayecTBe Cy0beKTa, He
o6saaero aJMUHNCTPATUBHBIMHE HJIM WHBIMH NMYOJHYHBIMH NMOJHOMOYMSIMH, MOAa-
eTCsl B CyJl 10 MeCTYy ’KUTeJIbCTBA I'Pa’kJaHUHA WJIH 10 MeCTY HAXO0K/1eHHsI OpraHu3anum,
eCJIM HHOe He YCTaHOBJeHO HacTossmuM Kogekcom.

1. B u. 1 KoMMeHTHpYeMOil cTaTbil C(POPMYIMPOBAHBI OOLIHE TMpPaBUIa TEPPUTOPHATHLHOM
MOZICYTHOCTH aJMUHUCTPATUBHBIX JI€JI, COIJIACHO KOTOPbIM aIMUHUCTPATUBHOE UCKOBOE 3asIBIICHHE
TI0/1a€TCs 110 MECTY HAXOKAEHUS a/IMUHUCTPATUBHOIO OTBETYMKA — OpraHa BJIACTH, a B CIIy4ae Ipelb-
SIBJIEHUS] QJIMUHUCTPATUBHOIO MCKA K JIOJDKHOCTHOMY JIMILY, TOCYJApPCTBEHHOMY WJIM MyHULIMIIAJIb-
HOMY CITy’allleMy — 10 MECTYy HaXOXJEHHUs OpraHa, B KOTOPOM yKa3aHHBIE JIMIIA UCIIOIHSIOT CBOU
OOSI3aHHOCTH.

2. B 4. 2 KOMMEHTHPYEMOIl CTaThi pellieHa aKTyasibHasi mpodieMa MeperpykeHHOCTH CY/IOB,
MECTO HaXOK/IE€HHUSI KOTOPBIX COBMAJAET C MECTOM COCPEIOTOYEHHUSI UMEIOIIUX pa3Hyl0 TEPPUTOPH-
AJIbHYI0 KOMITETEHITVIO OPraHOB TOCY/IaPCTBEHHOU BJIACTH, PEllIeHU s, NeUCTBHS (Oe3/1efiCTBIE) KOTO-
pbIX yacTo ocrapuBaiotcs. CoryiacHoO OOIIM MPaBUIIaM TEPPUTOPUATTBHOM TIOJCYAHOCTH, 3aKpeTlyieH-
HbeM B cT. 28 I'TIK u cr. 35 AIIK, 3asBieHus 06 ocriapuBaHUK pEIeHUN, AeHCTBUH (Oe31eriCTBUS)
TaKUX OPraHOB paccMaTpHUBAJIUCh (PACCMaTPUBAIOTCS) CYI0M, PACTIONIOKEHHBIM 10 MECHY UX HAXOMHMC-
Oenusi. HanipoTus, B cuily 4. 2 aHAJIM3MPYEMOM CTaThbM B Cllyyae, €CJIM MECTO HaXOXIEHUsl OpraHa
rOCYJApCTBEHHOHN BJIACTH, MHOIO TOCYIapPCTBEHHOIO OpraHa, opraHa MECTHOTO CaMOYITPaBJIEHUs,
OpraHU3alvy, HaJIeJIEHHOW OT/IEIbHBIMU I'OCY/IaPCTBEHHBIMH WJIA UHBIMU ITyOJIMYHBIMU ITOJTHOMOYH-
SIMM, HE COBIA/Ia€T C TEPPUTOPUEN, HA KOTOPYIO PAaCIIPOCTPAHSIOTCS MX MOJTHOMOYMS WM HA KOTO-
POH UCHOJNHSET CBOM OOSI3aHHOCTU JOJDKHOCTHOE JIMIIO, TOCYJAPCTBEHHBIN WJIM MYHUIIAIATbHBIN
CITy’Kalllii, aJMUHUACTPATUBHOE UCKOBOE 3asIBJIEHUE TIOZIAETCS 8 CYO Mo20 PAlioHa, HA MeppUmopuro
KOMOopo20 pacnpocmpansitomcsi NOAHOMOYUSL YKA3AHHBIX OP2AH08, OP2AHUAUUU UAU HA MEPPUMOPUL
KOMOPO20 UCNOAHSEN C80U 0OA3AHHOCMU COOMBEMCMBYIoWee OONHCHOCHHOE AUUO, 20CYOAPCIBEH-
Hblll UNU MYHUUUNANbHBIL CAYICAUAULL.

[Tonaraem, 4yTo 1O CMBICITY 4. 2 KOMMEHTUPYEMOM CTaTbH B CIIy4yae, €ClIv MOJTHOMOYMS OpraHa
BJIACTU PACIIPOCTPAHSIOTCS HA HECKOJIBKO PAallOHOB, a/IMUHUCTPATUBHOE UCKOBOE 3a5IBJIEHUE MOXET
OBITH IMOIAHO B CYJI TOTO palioHa, Ha TEPPUTOPUM KOTOPOTO HETIOCPEACTBEHHO OCYIIECTBIISUIMCH OCTIa-
pUBaeMble aJMUHHUCTPATUBHBIM UCTIIOM AeWCTBUS (Oe3aeiicTBhe) MO0 Ha TEPPUTOPUM KOTOPOTO
UCTIONIHSIETCS] OCIIApUBAEMOE pPEIlIEHHE.

3. Ilo oTaenbHBIM KaTeropusiM aJIMMHUCTPATUBHBIX [ (Halpumep, Mo JejaM O B3bICKaHUU
00sI3aTeNIbHBIX TIJIaTeXEeH W CAHKIMK) aJMHUHUCTPATUBHBIMHA OTBETUYMKAMHM SIBJSIIOTCS IpakaaHe U
OpraHU3aly, KOTOPbIE B CHOPHBIX MyOJIMYHBIX TPABOOTHOIIEHUSIX BBHICTYMAIOT B KAUECTBE CyObeK-
TOB, HE OOJIA/IA0IIUX aJMUHUCTPATUBHBIMUA WJIM UHBIMUA MyOJIUYHBIME TOTHOMOYMsMU. YacThio 3
KOMMEHTHPYEMOI CTaThbl YCTAHOBJIEHO OOIlee MPaBHJIO, COIJIACHO KOTOPOMY B COOTBETCTBYIOIIMX
cllyyasix a]MUHUCTPAaTUBHOE UCKOBOE 3asIBJICHUE MTOAAETCS M0 MECTY UX KUTEJIbCTBA (HAXOXKICHUS).

Cratbs 23. UckiaunTeJabHaA MOJACYJHOCTh

1. AI(MI/IHI/ICTpaTI/IBﬂoe HCKOBO€ 3adBJICHUEC 0 NOMCINCHUN MHOCTPAHHOI'O rpaxkaa-
HHUHaA, MoAJIeKallero aemoprainum Uil peaMucCim, B ClicliiajJbHO€ YIPEKACHUE WIN O
MpoAJIEHUU CPOKa HpeﬁbIBaHI/IH HHOCTPAHHOI'0 I'pakaHnHa, NoJieKalero Jjenopranuu
HJIK peagMuCCui, B CIICIMUAJTBbHOM YUIPECKACHUN MIOAAETCA B CyA 110 MECTY HAXO0KACHHUSA CIIC-
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IHAJBHOIO YUperK/JaeHHsI, B KOTOpOe NMOMellleH HHOCTPAHHBI IpakJaHuH, MOoJIeKamni
JIeNOPTAlHUN WU PeaMHCCUH.

2. AAMHHHCTPATHBHOE HCKOBOE 3asiBJIEHHEe O rOCIHUTAIN3AIMNI IPaXKJaHUHA B MeIu-
IUHCKYI0 OPraHH3alHI0, OKA3bIBAIOIIYI0 NMCHXHATPHYECKYI) NMOMOIIb B CTAIHOHAPHBIX
YCJIOBHUSIX, B HeJOOPOBOJHLHOM NOPSi/IKe WIH O NPOJAJeHNH CPOKA rOCHUTAJIN3AIUN I'PaK-
JIAHUHA B MeJUIHHCKYI0 OPraHU3alHI0, 0KA3bIBAIONIYIO ICHXHATPHYECKYIO IOMOIIb B CTa-
[HHOHAPHBIX YCJIOBHSX, B HeJOOPOBOJILHOM NMOPsIAKe MOJaeTcsl B Cy/ 10 MEeCTy Haxo:xKae-
HHS MeJUIHHCKO OPpraHn3anuy, B KOTOPYIO MOMelleH rpaK/JaHuH.

3. ATMMHHCTPATHBHOE HCKOBOE 3asiBJieHHE 0 NMCHXUATPHYECKOM OCBHETeJbCTBO-
BaHHUH IPak/IaHUHA B HeJ0OPOBOJLHOM MOPsAKe MOJAeTcsl B Cy/ 0 MeCTy *KHTeJbCTBA
rpakJaHuHa.

4. AAMUHNCTPAaTHBHOE HCKOBOE 3asiBJIeHNEe O IOCIHUTAIN3AlNN IPaXkJaHUHA B MeIu-
IUHCKYI0 IPOTHBOTY0€ePKYJI€3HYI0 OPraHUu3aIiio B HeJ00POBOJbHOM NOPsIAKe M0JaeTcs B
Cyl IO MeCTy HAXO0K/1eHHsI MeJMIINHCKOH MPOTHBOTY0epPKYJIe3HO0il Oprann3amnmum, B KOTo-
POJi rpak/IaHUH HAXOUTCS MO/ AUCIIAHCePHbIM HA0JII0/1eHHEeM.

B KoMMeHTHpyeMo# cTaThe 3aKperyieHbl MpaBuia UCKITIOUUTENIBHON TOJCYIHOCTH, COTJIACHO
KOTOPBIM OIpesieisieTCsl, B CyJ KaKOoro paiioHa (ropona) MoJaloTcsl aAMUHHCTPATUBHbBIE MCKOBBIC
3asIBJICHUSI TI0 ONpeJeIeHHbIM KaTeropusaM aJIMHUHUCTPATUBHBIX AeN. YKa3aHHbIEe MpaBHIa UMEIOT
MPEUMYILE-CTBO Mepe/l MHBIMU NPABIJIAMHU TEPPUTOPUATBHON TOACYAHOCTH, T.€. TOJIBKO (MCKITIOUH-
TEJIbHO) JIaHHBIE TPaBIJIA TEPPUTOPUAIBHON TMOACYAHOCTH TOJIEKAT MPUMEHEHUIO B OTHOLICHUM
aJIMUHUCTPATUBHBIX MCKOBBIX 3asiBlieHUN, HazBaHHBIX B CT. 23 KAC; npasuna cr. 22, 24 KAC B
OTHOILICHUH COOTBETCTBYIOIINX aJMUHUCTPATUBHBIX UCKOBBIX 3asIBJICHUI HE TPUMEHSIIOTCSI.

Crnemyer OTMETHUTb, UTO Psiji HOPM, MPEeTyCMaTPUBAIOIINX UCKTIOUUTENIBHYIO TIOACYAHOCTD T10
OTIEJIbHBIM KaTeropusiM aMUHUCTPATUBHBIX Jiel, coaepkutcs Takxke B Ocodennon yactu KAC (4.
3 cr. 251, 4. 5 cr. 270). TlonoxeHue 4. 1 KOMMEHTHPYEMOW CTaTbU BOCIIPOM3BOAUTCH B 4. 2 CT. 266
KAC, nonoxenue 4. 2 paccMaTpuBaeMoil ctatbu — B 4. 2 cT. 275 KAC.

Crarbs 24. IloacyqHocTh 0 BHIOOPY aIMUHUCTPATUBHOIO HCTHA

1. AnMuHHCTPAaTHBHOE HCKOBOE 3asiBJIeHHE K IPaK/IaHHHY, MECTO KHTEJIbCTBA KOTO-
POro HeM3BECTHO WJIU KOTOPbIil He NMeeT MecTa *KuTeJbcTBa B Poccniickoin ®Penepanuu,
MOKeT OBITh IOJAHO B CY/l 10 MECTY HAXO0K/IeHHSI €ro HMYIeCTBA HJIH 10 ero nocJjeqHeMy
HU3BECTHOMY MecCTy :KuTejbcTBa B Poccuiickoii ®enepanuu.

2. AAMUHECTPaTHBHOE HCKOBOE 3asiBJieHNe K (hpe/lepajbHOMY OPraHy MCIOJHHUTEJIb-
HO BJIACTH, BbITEKAKOIIIee U3 J1eITeJbHOCTH €ro TEPPUTOPHAILHOT0 OPraHa, MoXKeT ObITh
MOJAHO TAK Ke B Cy/] 0 MECTY HaX0K/IeHUsI TEPPUTOPHAIBLHOIO OpPraHa.

3. AIMUHHCTPATHBHOE HCKOBOE 3asiBjeHHEe 00 OCHAapyMBaHHUH pelleHMil, JelicTBUI
(0e3/1eliCTBUSI) OPraHOB ToOCYJapCTBEHHON BJIACTH, MHBIX TOCYapCTBEHHBIX OPraHoOB,
OPraHoB MEeCTHOr0 CaMOYNpaBJIeHUsI, OPraHU3aIUil, Ha/IeJeHHbIX OT/1eJbHbBIMH rocyaap-
CTBEHHBIMHU HJIM MHBIMH MYOJHYHBIMH NOJHOMOYHSIMH, 10JLKHOCTHBIX JIHI (32 NCKJIIOYe-
HHEM CyJeOHbIX NIPUCTABOB-NCIOJHHATEJIel), rOCy1apCTBEHHBIX H MyHHIIUNAJIbHBIX CJIy:Ka-
IUX MOXKET NMOJABaThCSI TAK:Ke B Cy/ [0 MeCTY *KHTeJbCTBA I'PakJaHNHA, SIBJSIIOLIErocsi
a/IMUHHCTPATHBHBIM HCTIIOM, a B CJy4yasx, NpeJycMOoTpeHHbIX HacTossmuM Koaekcom, —
[0 MeCTY HAXO0K/1eHHsI OPraHUu3aIiH, SBJsIOmecs: a AMUHICTPATHBHBIM HCTIIOM.

4. IIpaBo BbIOOpa MeXK /Ay HECKOJIBKHMH Cy1aMH, KOTOPbIM COIVIACHO HACTOsIIIEeH cTa-
The MOJICY/IHO aIMHHUCTPATUBHOE /1€J10, IPUHAJIEKUT aJMIUHUCTPATUBHOMY HCTILY.

KommeHTHpyeMast cTaThs MOCBSIIEHA TPABUIIAM MOICYJHOCTH 0 BBIOOPY aIMUHUCTPATUBHOTO
ucTHa (aIbTepHATUBHOW NofCcyaHOCTH). COrIacHO MpaBWJIaM aTbTePHATUBHOM MOACYJHOCTH 10 TEM
KaTeropusaM aJMUHUCTPATUBHBIX JIeJ, ISl KOTOPBIX OHA YCTAHOBJIEHA, aIMUHUCTPATUBHBIN HCTEIl
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BIIpaBe BHIOpaTh, B KAKOW M3 YKa3aHHBIX B 3aKOHE CY/IOB Oy/eT MOJaHO aIMUHUACTPATHBHOE MCKOBOE
3asBieHre. OHaKo Mocie peanu3alyy MpaBa Ha MpeAbsBIeHUE aJMUHUCTPATUBHOIO UCKA MCTELl
y’k€ HE MOXET 10 CBOEMY YCMOTPEHMIO U3MEHUTH CY[, B KOTOPOM IMOMJIEKUT PACCMOTPEHHUIO aIMU-
HUCTPATUBHOE JIEJIO C €T0 YYACTHEM.

Cratbs 25. IIpaBnia noacyJHOCTH aJIMIHUCTPATUBHbBIX
JieJI ¢ ydacTHeM HHOCTPAHHBIX JIHI]

IMoacyaHoCTh A AMUHUCTPATHBHBIX /1€JI C y4acTHEM HHOCTPAHHBIX JIHUII OMPe/1eJisIeTCs
o 00IUM NPaBWJIaM, YCTAHOBJIEeHHBIM HacTossmuM Koaekcom, eciiu nHoe He MpeycMOT-
PeHO MeKAyHapoaHbIM JoroBopoM Poccuiickon ®enepanun.

KAC, B otmnuue ot I'TIK u ATIK, He comepKuT CrieliuaIbHOM TJ1aBbl, PEryIUpYyIoIIel 0COOeH-
HOCTH PacCMOTPEHUsI JIeJI C YJacTUEM MHOCTPAHHBIX JIMII, MO, KOTOPbIMU corsiacHo 4. 4 cT. 4 KAC
MOHUMAIOTC MHOCTPAHHBIE TpakaaHe, Juiia 0e3 rpaXJIaHCTBa, WHOCTPAHHBIE W MEeXIyHapOIHbIC
opraau3auyu. [Tpyu mpu3HaAHUM MHOCTPAHHBIX JIUI] TPABOCTIOCOOHBIMU B COOTBETCTBUHM C ITPABUIAMU
ct. 5 KAC Ha HUX pacnipoCTpaHseTcsl HalMOHAJIbHBIN MPOIIeCcCyaTbHO-TIPAaBOBOM PEXMM, B TOM YUCIIe
T10 BOIIPOCaM TOJICYTHOCTH MPEIbSIBIISIEMbIX TAKUMU JTULIAMH TpeOoBaHui. FIHOEe MOXeT OBITh TIpe/Ly-
CMOTPEHO MeXAyHapoaHbIM goroBopoM Poccuiickoit deneparym.

Kak ykazano B u. 4 ct. 4 KAC, nHOCTpaHHbIe JIMI]Aa UMEIOT MPaBO OOPAIaThCs B CY/IBI 32 3aIIH-
TOUW CBOMX HAPYIIEHHBIX WA OCIAPUBAEMBIX IPaB, CBOOOJI M 3aKOHHBIX HHTEPECOB B chepe aIMUHU-
CTPATUBHBIX U UHBIX MYOJIMYHBIX TTPABOOTHOIIIEHHW, OCHOBAHHBIX HA BJIACTHOM TOYMHEHUH OTHOU
CTOPOHBI APyroi. ITHOCTpaHHBIE JIMIA MOIB3YIOTCS MPOIIECCYaTbHBIMU MPABAMK U BBITIOTHSIOT ITPO-
1ieccyasbHble 00513aHHOCTH HapaBHE C POCCHICKUMM TPaKIaHAMH U OpraHU3allUusIMHU.

Cratbs 26. IToacyqHOCTh HECKOJIbKUX CBSI3aHHBIX
MesKIy c000i aIMUHUCTPATUBHBIX 1€

1. AaMuHHCTpPaTHBHOE HCKOBOe 3asiBjJeHHe K HeCKOJbKHM aJMHHHCTPATHBHBIM
OTBETYNKAM, NPOKUBAIOIINM WJIH HAXOASIIMMCS B Pa3HbIX MecTax, 0JaeTcs B Cyl Mo
MECTY KHTeJbCTBA HJIM MeCTy HAXO0K/IeHHsI OJHOI0 U3 HUX MO BbIOOPY aJIMUHHCTPATHB-
HOTI'0 HCTHA.

2. BecTpeuHblil aAMMHUCTPATHBHBIN HCK 0 3aUeTe U3JUIIHE YIJIAUeHHBIX PaHee CyMM,
BBITEKAIOIIUI U3 a/IMHUHICTPATHBHBIX JeJI 0 B3bICKAHUH 00513aTeIbHbIX IJIaTeKell U CaHK-
Mil, NpeabsBJsIeTCA B CyJ 10 MeCTy PacCCMOTPEHHsI NePBOHAYAJIbHOI0 aMUHHCTPATHB-
HOT'0 HCKOBOTIO 3asIBJICHMSI.

1. Hopmbl KOMMEHTHPYEMOM CTaTb!l PEryIUPYIOT OCOOEHHOCTH MPEIbSIBJICHHU ST B3aUMOCBSI3aH-
HBIX 3/IMUHUCTPATUBHBIX UCKOBBIX TpeOoBaHuil. YacThb 1 JaHHOW CTAThH 1O CYTH YCTAaHABIIUBAET aJlb-
TEPHATUBHYIO MOJICYAHOCTD O TPEOOBAHUSM, TPEIbSIBISEMbIM K HECKOJIBKUM aJMUHUCTPATUBHBIM
OTBETYMKaM. AJIMUHUCTPATHBHBIN MCTEI] BIPaBe MPEeIbsIBUTh TaKUe TPEOOBAHUS 10 MECTY HaXOX-
nenus moooro u3 Hux. [lonaraem, uto nonoxenue 4. 2 ct. 22 KAC npumMeHsieTcsi B COBOKYITHOCTH C
HOpMOI 4. 1 paccMaTpuBaeMoit ctatbi. CrieioBaTesIbHO, B CIydae, eClid MECTO HaX0KJIEHUs OJIHOTO
U3 COOTBETYMKOB HE COBIAJAET C TEPPUTOPUEN, HA KOTOPYIO PACHPOCTPAHSIOTCS €ro MOJHOMOYMS
(TeppuTOpHEl, Ha KOTOPOW OH KCHOJHSIET CBOM JOJKHOCTHBIE OOS3aHHOCTH), aJMUHUCTPATUBHOE
HCKOBOE 3asIBJIEHHE MOJKET [10JaBaThCS B CY/l TOrO pailoHa, Ha TEPPUTOPUIO KOTOPOT'O PaclipoCTpaHsi-
0TCSI TIOJTHOMOYHS JAHHOTO COOTBETUYMKA (HA TEPPUTOPUU KOTOPOTO UCIIONHSET CBOU OOSI3aHHOCTH
JAHHBII COOTBETYHK ).

2. Crarpeit 131 KAC npeaycMOTpeH MHCTUTYT BCTPEUHOI'O aJMUHUCTPATUBHOIO McKa. [Ipu
9TOM yKa3aHHasl CTaThsl HE OIPAaHUYMBAET KPYr BCTPEUYHBIX aJIMUHHUCTPATUBHBIX MCKOB HMCKaMH O
3a4eTe M3JHIIHE YIUIAYeHHbIX 00sI3aTeIbHBIX IJIaTeXel 1 caHKIuid. BMmecTte ¢ TeM 4. 2 KOMMEHTH-
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PYEMOIi CTaTbil YCTAHOBJIEHA MOJICYAHOCTH M0 MECTY PACCMOTPEHMsI IEPBOHAYAIBHOTO aJMUHHUCTpPa-
THUBHOTO MCKOBOTO 3asIBJICHHUSI JIMIIb BCTPEYHBIX UCKOB O 3aueTe M3JUINHE YIUIAYeHHbIX 00s13aTelb-
HBIX TUTaTeKeH M CAHKIIMH, YTO MOXET CBHIETELCTBOBATH O MpoOesie MPaBOBOTO PeryIMpPOBAHUS
TMOJICYAHOCTH WHBIX BCTPEYHBIX aJIMUHHUCTPATHBHBIX TPEOOBAHUH, €CJIM TAaKOBbIE OYAyT BBISBJICHBI
CyaeOHOM MPAKTUKOM.

IMonaraem, 4TO NpK BO3HUKHOBEHHHU MOJOOHBIX BOITPOCOB CY[aM ClelyeT UCXOOUTh U3 CaMOM
CYTH BCTPEYHOT'O MCKa, KOTOpasi 3aKJII0YAETCs] B COBMECTHOM PacCMOTPEHUH JaHHOTO MCKa C NepBO-
HAYaJIbHBIM MCKOBBIM TPEOOBaHMEM, M IPUMEHSTH Y. 2 aHAJM3UPYEeMOM CTaTbi K HE HA3BaHHBIM B
HEll BCTPEYHbIM aIMUHHUCTPATUBHBIM MCKaM T10 aHAJIOT UM MTPoLiecCyaslbHOTO 3aKkoHa (4. 4 cr. 2 KAC).
Takum 00pa3oM, Ha Halll B3IVIsA], JI0Obe BCTPEUYHBIE aIMUHUCTPATUBHBIE UCKH IOJIIEKAT PAcCMOT-
PEHMIO IO MECTY pacCMOTPEHHUsI IEPBOHAYAILHOTO aIMUHUCTPATUBHOTO HCKA.

Cratbs 27. Ilepejaya afMMHICTPATUBHOTO JeJia,
NPUHATOTO CYJ0M K CBOeMY NPOM3BOIACTBY, B JIPYrou cy/

1. AxMUHECTPATHBHOE [1€J10, IPHHSATOE CYA0M K CBOeMYy IIPOU3BOJICTBY ¢ co0.I0/e-
HHEM NPaBUJI NOACYTHOCTH, JOJKHO ObITH pa3pelieHo UM IO CyIIeCTBY, XOTsI ObI B JaJib-
HelIlleM OHO CTAHET MOACYAHbIM APYroMy CyAdy.

2. Cyn nepexaetr agMHHHCTPATHBHOE /1€J10 HA PAaCCMOTPEHHE APYroro cyjaa, ecJu:

1) agMUHMCTPAaTUBHBIN OTBETYHK, MECTO KUTEJbCTBA WM MeCTO HAXO0KIeHUsSI KOTO-
poro He ObLIO M3BECTHO paHee, 3asABHT XOJaTaiiCTBO O mepejade aJMHHHCTPATHBHOIO
Jies1a B CyJ 110 MECTYy €ro >KHTeJIbCTBA HJIM MECTY ero HaxXoKAeHHs;

2) npu paccMOTpPeHHH aJMUHHCTPATHBHOIO JieJia B JAHHOM Cy/Jie BbISICHWIOCH, YTO
OHO OBLIO NPHHSITO K MPOM3BO/ICTBY ¢ HAPYIIEeHNEM MPABUJI MOICYAHOCTH;

3) nocjie 0TBOJAA OJJHOTO MJIM HECKOJIbKHX Ccy/eil 100 1o APYruM NPpUYHHAM 3aMeHa
cyaedl MM paccCMOTPeHNe aJMHHHCTPATHBHOIO [eJla B JAaHHOM CyJe CTaJd HeBO3MOXK-
HbeiMu. Ilepenaya agMUHHCTPATHBHOIO /€J1a B 3TOM CJIy4ae OCyIIeCTBISETCS BbIIIECTOS-
UM CYO0M.

3. O nepenaye aAMHHHCTPATHBHOIO JeJia B IPYroil cyq Win o0 oTKase B nepegaue
aJIMHHHCTPATHBHOIO J1€J1a B APYIro CyJ BLIHOCHTCSI olpe/esieHue CyAa, KOTOpoe MOXKeT
ObITH 002kajoBaHo. Ilepenaya agMUHICTPATHBHOIO /Aejia B APYroi €y OCyIIeCTBJISIeTCS
0 MCTeYEeHHH CPOKa 00:KaJIOBaHHs STOr0 omnpejelieHHs, a B ciaydae MOJAa4l YaCTHOM
7KaJI00bI — IoCJIe BbIHECEHHUsI ope/ieJieHNs cyJa 00 0CTaBJeHHH »KaJa00bl 0e3 y10BJ1eTBO-
peHusl.

4. AfMUHHCTPATHBHOE [1€J10, HANIPaBJeHHOe U3 OJHOI0 Cy/1a B APYroii, JOJKHO ObIThH
NPUHATO K PACCMOTPEHHIO CYJI0M, B KOTOPBIiI OHO HampasJjeHo. Cropbl 0 NOJACYIHOCTH
Mexay cynamu B Poccniickoinn ®enepanyu He JOIYCKAIOTCA.

1. HOI[Cy,IIHOCTb AIMHUHHUCTPATUBHOI'O UICKOBOI'O 3aABJICHUSA YCTAHABJIUBACTCA cym)eﬁ Ha CTaaun
BO30Y:KJIeHUS TPOU3BOACTBA 110 jeiy. [Ipu 3ToM HecoOmoaeHre NpaBul MOICYAHOCTH P oOpaitie-
HUH B Cy CIIYKUT OCHOBAHUEM JI BO3BpAIICHUA aAMUHUCTPATUBHOI'O NICKOBOI'O 3aABJICHUA aIMU-
HuctparuBHomy uctiy (1. 2 4. 1 ct. 129 KAC). B cBoio ouepeib, aiIMUHUCTPAaTUBHOE UCKOBOE 3asIB-
JIeHUe, TPUHSTOE K ITPOU3BOCTBY C COOMOIEHUEM MTPABIII MTOACYJHOCTH, JOJIKHO OBITh PACCMOTPEHO
IO CYILIECTBY, Ja’Ke ECJIU B JAJIbHENIIIEM OHO CTAHET MOJICYAHBIM IPYTOMY CyAY, B YACTHOCTH B CBSI3U C
HU3MCHCHHUEM aIMUHUCTPATUBHBIM UCTLIOM ITPpEAMETA A AMUHUCTPATUBHOI'O NCKA WUJIN B CBA3U C U3MEC-
HEHUEM IIPABOBOTO PETYJIMPOBAHKA MOACYIHOCTH COOTBETCTBYIOIUX JIEIL.

2. Yactb 2 KOMMEHTUPYEMOH CTaTbl MPEe1yCMaTPUBAET UCKIIIOUUTENBHbIE CITyYau, B KOTOPbIX
BO30YKJIEHHOE C COOIOACHHEM NPABUII MOACYAHOCTU aJIMUHUCTPATHUBHOE €0 MOXKET ObITh Iepe-
JIaHO Ha PacCMOTpeHHe B Apyrou cyl. K Takum ciryyasm OTHOCATCS yHOBJIETBOPEHUE XOIATaliCTBa
a/IMUHUCTPATUBHOIO OTBETYMKA, MECTO KUTEIbCTBO WJIM MECTO HAXOXKAEHHS KOTOPOro paHee He
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ObLJIO U3BECTHO, O PACCMOTPEHHH JIeJ1a TI0 MECTY €ro KUTEJIbCTBA (MECTy HaXOXJCHUs) U HEBO3MOXK-
HOCTbh PAaCCMOTPEHUs JIe/la B JAHHOM CyJie BBUJly OTBO/Ia BCEX padOTaoIIMX B HEM cynei. B mocnen-
HEeM cllyyae repeava Jiejia OCyIeCTBIISIETCS BBIIIECTOSIIMM CYJOM, OTHAKO KOMMEHTHpyeMasi CTa-
Thsl HE YCTAaHABJIMBACT KPUTEPUU JIJIsI OTIPEICNICHUs Cy/Ia, B KOTOPBIH MepeaaeTcsl COOTBETCTBYIOIee
aJIMUHUCTPATUBHOE ej10. Ha Hai B3misi1, B TOMOOHBIX CUTYAIIUSIX BBIIECTOSIIUI Cy/I BIIpaBe repe-
JaTh JEJI0 B OIMH U3 Cy/IO0B, yKa3aHHbIX B HopMax cT. 24 KAC. Yactb 4 ynomsiHyTOM CTaThy NpU
9TOM He MPUMEHSIETCS.

B ciyuae, ecim neno 6bUT0 BO3OYKIEHO C HApyIIEHUEM MPABHJI MOACYTHOCTH, YTO YCTaHOB-
JIEHO CY/IOM TIepBO MHCTAHIIUY JIUIIH TIOCJIE €r0 BO30YKIEHUSI, OHO JIOJIKHO OBITh MepeIaHO TaHHBIM
CYAOM B CY[, KOTOPOMY [JI€JIO TIO[ICY/THO B COOTBETCTBHHU C 3aKOHOM.

3. IlporneccyanbHOE pellieHre o nepeaade aesia B Jpyrou cya oopMIsieTcs: IyTeM BhIHECEHU S
OTIEJIFHOTO OMpeJiesieH s, KOTOPOe TOUIEKUT caMOoCTosATeTbHOMY oOxasioBaHuio. [Ipu aTom nepe-
Aava aAMUHUCTPATUBHOTO JIeJIa B APYTOM CYJl OCYIIECTBIISAETCS TOJIBKO MO UCTEUEHUM CPOKa 00kKaso-
BaHUSI 9TOTO ONpeJie/ieHNs, a B ClIydyae MoJauyl YaCTHOM JKaJIoObI — MOCTIe BBIHECEHU ST Ope/IeICHUS
CyJia BHILIECTOSAIIEH WHCTAHITUN 00 OCTABJICHUM KaI00bl 6€3 YIOBJIETBOPECHUS.

4. Cyz, B KOTOPBI A€JI0 MepeiaHo MO MOJACYJHOCTH, HE MOXKET OTKa3aThCsl OT PACCMOTPEHUSI
7iena, He COMIACHBINUCH C BHIBOJAMH HAMPABUBIIIETO JIEJI0 Cy/la OTHOCUTEIBHO €r0 MOICYAHOCTH. DTO
CBSI3aHO C TeM, UTO MPOIIECCYaJIbHOE PellieHre O Tiepeade Jena 1o MOICYAHOCTH MOXET OBbITh OMpo-
BEPrHyTO JIMIIIb CYJOM BBIIIECTOSIIIICH WHCTAHIIMU, HO HE CYJIOM TOTO ke ypOBHS (3BeHa). Pa3Hbie
BBIBOJIBI O TIOZICY/THOCTH OJIHOTO U TOTO K€ JIeJia CO CTOPOHBI OJIHOYPOBHEBBIX CYJIOB HE JTOITYCKAIOTCS.

I'naBa 3. CocraB cyna. OTBOabI

Cratbs 28. PopmupoBaHue cocTaBa cyaa

1. CocraB cyna ajst paccMOTpeHHsI aAMUHNCTPATUBHOTO Jeja hopMupyeTcs ¢ yde-
TOM HArpy3KH U CHeNUAJU3anHN CcyAeil B MOpsiiKe, HCKJIKYAIOIIeM BJaNsiHHe HA ero ¢op-
MHPOBaHHeE JIHI, 3aHHTEePECOBAHHBIX B CXO0/1€ CyAe0HOro pa3oénpareibcTBa, B TOM YHCJI€
€ HCIOJIb30BaHHEM AaBTOMATU3HPOBAHHON HH(POPMALIMOHHOH CHUCTEMBbI.

2. AAMUHHCTPATHBHOE [1€JI0, PACCMOTPEeHHE KOTOPOro HAYaTO OJHHUM Cyabeil W
COCTaBOM Cy/ia, T0JKHO OBITH PACCMOTPEHO STHM >Ke Cy/Ibell NN STHM K€ COCTABOM Cy/a.

3. 3ameHa cybU WM HECKOJbKHUX Cy/ell BO3MOKHA B cJyyae:

1) 3asABJI€HHOr0 M YJOBJETBOPEHHOr0 B MOPsJAKe, YCTAHOBJEHHOM HACTOSIINM
Koaekcom, caMooTBO1a WM OTBOJIA CyJbH;

2) NJIATEJHLHOI0 OTCYTCTBHS CyIbH BBHY 00JIe3HH, OTIYCKA, y4€Obl, CJIy:KeOHOI
KOMaH/UPOBKH;

3) npekpaleHus1 HJIHd NPHOCTAHOBJIEHHUS OJHOMOYHII CyIbH IO OCHOBAHUSIM, NIPeay-
CMOTpPeHHBbIM (pe/IepajJbHbIM 3aKOHOM.

4. B ciayyae 3aMeHBI CyJAbH WJIH HECKOJBKHX Cy/eil B Ipoiecce pacCMOTPEHHUs aIMU-
HHCTPATHBHOTO JieJia cy/ie0HOe pa30upaTeJbCTBO NPONU3BOJAUTCS C CAMOT0 HAYaIa.

1. CornacHo ct. 6 KoHBeHIwu 0 3anure MmpaB YejIoBeKa U OCHOBHBIX CBOOO]I IIPOBO3IJIAIIICHO
MPaBO KaXJOro Ha CrpaBe/JUBbINA cyl. YacTh | yKa3aHHOW CTaThU 3BYUHT CJICAYIOIIUM OOpa3oM:
«Kaxpiii B citydyae criopa o ero rpaxaaHCKUX MpaBax v OOSI3aHHOCTSIX WM TPH TIPEIbSIBICHUN EMY
MOOOTr0 YrOJIOBHOTO OOBMHEHMSI IMEET IPABO Ha CIPaBeJIUBOE U MyOINYHOE pa30MpaTesIbCTBO Jesa
B Pa3yMHbI CPOK HE3aBUCUMBIM U OECHPUCTPACTHBIM CYIOM, CO3/IaHHBIM HAa OCHOBAaHHMHU 3aKOHa».
HecMmoTps Ha TO YTO B MPHUBEICHHOW HOPME He YKa3bIBAIOTCS aIMUHUCTPATUBHBIC TIpaBa v 00s3aH-
HOCTH, TEM He MeHee COofiepKaHue JIaHHOTO TIOJIOKEHUsI OXBAThIBAET BCE CTOPOHBI MPOIIECCyaTbHOM
JeSITeIbHOCTH Cy/A.
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[TpaBo Ha paccMOTpeHue Jesa CIpaBeIMBBIM U OECITPUCTPACTHBIM CYJJOM O3HA4aeT coOmoe-
HHE TIPe/lyCMOTPEHHBIX 3aKOHOM TpeOOBaHUH, B TOM UYHcCiIe K (DOPMUPOBAHMIO cocTaBa cyaa. MHaue
rOBOPs1, KaK OTMEYEHO B cT. 6 KoHBeHIIMY 0 3a1yTe MpaB 4eI0BeKa U OCHOBHBIX CBOOO, CY/I IOMKEH
ObITH C(OOPMHUPOBAH HA OCHOBAHUM 3aKOHA.

Yactb 1 KOMMEHTHpPYEMOW CTaThbU 3aKpeIuIseT Clelylolue MNPUHLUIB (POPMUPOBAHUS
COCTaBa CyJa AJisl PACCMOTPEHHSI AAMUHUCTPATUBHBIX JET:

1) uckimovyenue BAMSIHUS HA (DOPMUPOBAHKE COCTaBa Cy/a JIUI], 3aMHTEPECOBAHHBIX B UCXOME
CyIeOHOro pa3ouparelibCTBa;

2) y4erT crienuaiv3aliuy cyen;

3) y4er Harpy3KH cyziel 110 pacCMOTPEHUIO JEJ1.

AHanoruuHsIM 00pa3omM (hOPMHPYIOTCSI COCTaBbl CyJa Uil PaCCMOTPEHUs TPAkKTAHCKUX U
apOUTPAXHBIX JEJ1.

Hckmovenne BausiHAS Ha (POPMUPOBAHUE COCTaBA CyJa JIMII, 3aMHTEPECOBAHHBIX B HCXOME
CyaeOHOro pa3OuparesbcTBa, MpEAnonaraeT TaKylo CHCTEMY paclpefie/ieHust jel, MpU KOTOpOou
IeN0 JOJDKHO pachpenessiTbcs He3aBUCMMO OT BMENIATeNbCTBA JII0OOTO CyOBEKTHBHOIO (hakTopa
(mTpocbObl 3aMHTEPECOBAHHBIX B UCXOJIE JIeJia JIUI], a TAKKe YCMOTpEeHue Cyel, pelceaaTenei CyaoB
WK CyeOHBIX KOJJIETMA U COCTaBOB, PAOOTHHMKOB ammapara cyda u mp.). OObeKTUBHOCTh B pac-
MIpe/IesieHn  Jiefla MOXeT ObITh OOecrieueHa MCIOMb30BAaHUEM aBTOMATH3MPOBAHHOW CHUCTEMBI pac-
npefiesieHrs e, KOTopasi akTMBHO NIPUMEHSIETCs] B apOUTPaKHBIX cyax. Takue aBToMaTu3upOBaH-
HbIE CUCTEMbl YUMTHIBAIOT U HArPY3Ky, U cHeluaam3anuio cyaeid. OgHaKo BO MHOTHX Cylax OOIei
IOPHCIIUKITUM OCTAETCsl TaK Ha3bIBaeMOE PyUHOE paciipesie/ieHue e, IPOU3BOAMMOE JOIKHOCTHBIM
JIMLIOM.

CornacHo 1. 6.10 MHCTpyKIIMY 10 CyeOHOMY JeJIONPON3BOICTBY B BEPXOBHBIX CyllaX pecityo-
JIMK, KPAeBbIX U OOJIACTHBIX CYAaX, CyJaX rOpoAoB (he/iepabHOrO 3HAYEHU S, Cy/laX aBTOHOMHO# 001a-
CTU Y aBTOHOMHBIX OKPYTOB, YTB. nprka3om CyaeOHoro aenapramenTa npu BepxoHom Cyne P® ot
15 nexadpst 2004 1. Ne 161, Bce mocTynuBIIME B CYJ] MICKOBBIE 3asIBJIEHH S, 3asIBJICHUS TI0 JIeJIaM 0CO-
©0ro MPOM3BOJICTBA U MO JelaM, BO3HUKAIOIIUM U3 IMyOJIMYHBIX PABOOTHOIIEHUH, KaJIOObl, TTpe-
CTaBJICHUSI, IPOTECTHI, YTOJIOBHBIE U IPAXAaHCKHE Jiefa, Aeia 00 aqMUHUCTPATUBHBIX MPaBOHAPY-
[IEHUSIX MOC/Ie perrcTpalnyy B 6a3e JaHHBIX aBTOMATU3UPOBAHHOTO CyAeOHOTO JeIONpPOU3BOICTBA
(6a3e manHbIxX [TU «CyneGHoe Aeonpon3BOACTBO» | T.1.) U (POPMHUPOBAHUS B JKypHaJIe BXOAAIIEH
KOPPECIOHAEHIINY TIepealoTCsl MpeceaaTeNo cyaa OO0 Uy, UM YIIOTHOMOYEHHOMY, OO pac-
MIPE/IENISIIOTCS] C UCTIOJIb30BAaHUEM CIEMATM3MPOBAHHBIX AaBTOMATU3MPOBAHHBIX MH(OPMAIIMOHHBIX
cuctem (Hanpumep, noxacuctemsl IAC «IIpaBocyaue» «Monynb pactipesiesnienus nen»). He mo3anee
CIeyIOIEero paboyero AHs Jejla NepeJaloTcs sl pacCMOTpeHusI cyabe. B cynax oOmiei IopucIuKImm
ypoBHS cyObekToB PO uacto sena pacripesensiorcs: mpeceaaTesieM COOTBETCTBYIOIIEH CyneOHO
koyuterur. CornacHo 11. 3 cT. 31 3akoHa o cygax oO1el IpUCAUKIN MpeaceaaTesb CyaeOHOM Kouie-
T'MU HaJieJIeH MOJTHOMOYHEM 1O (POPMUPOBAHUIO CYIEOHBIX COCTABOB CYy/Ia ISl PACCMOTpPEHHS Cyaeo-
HBIX Jies. CregoBarenbHO, YKa3aHHas IIPAKTHUKA CYIOB OOIIEH I0pUCANKIIMI COOTBETCTBYET 3aKOHY.

B cynax cyobektoB PP neiicTBYIOT mpe3nanyM Kak KaccalliOHHas MHCTAHIIMS M TPH CyIeOHbIe
KOJUIETHHM: TIO TPaXJAaHCKUM, aIMUHUCTPATUBHBIM M YTOJIOBHBIM JeaM. B KpymHBIX cyaax mocre-
TIEHHO BBOJIUTCS CIIEIIMATU3AIIMS U CYJeOHbIX COCTABOB B paMKax CyJAeOHOI KOJIerny (Harpumep, B
CBepaioBCKOM 00IaCTHOM CyJe U JIp.).

Crenmanusanus cyfei B palloHHBIX CyJax J0Jroe BpeMs MoApas3/eisiiach Ha MPeAMETHYIO 1
TeppuTOpHaIbHy0. [IpenverHast crienain3anys 3aBrUcesia OT KaTeropuil paccMaTpyuBaeMBbIX Jel, a
TeppUTOpHAJIbHASI — OT TOTO, Jefia (TpakJaHCKKe, YTOJIOBHBIE, aIMIUHUCTPATUBHBIE) KAKOW TEPPUTO-
pun paccMmatpuBaeT cyaps. Cerogs npeoOnagaer mpeaMeTHas Crelnuaan3alus, eciii pedb UAeT o
MHOTI'OCOCTaBHBIX CyJax. B MajocoCTaBHBIX pallOHHBIX CyJax, a TaKke Y MUPOBBIX Cy[el CrieuaIu-
3a1|sl OTCYTCTBYeT. B oTimume ot apOUTpaXHBIX CyHOB, IJie JABHO CYIIECTBYET AeTabHas Crielya-
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JM3aIMs CyIel, Cyabl OOIIer IOPUCAUKIIMY TTOCTETIEHHO TaKke BBOIAT CIIEHMATM3AIINIO0, OCOOEHHO B
cynax cyobekToB PD.

Harpyska, cymiectyioras B cyfe, 1 CrielMaIn3alis CyIei — 1Ba B3aMMOCBSI3aHHBIX (haKTopa.
Harnpumep, nocne nepepaur B BeJjeHHE CyI0B OOIIe IOPUCIUKITNN [IeT TIO CIIOpaM O KaJacTpOBOM
CTOMMOCTH 3€MeJIbHbIX YUaCTKOB, C OJHOW CTOPOHBI, MOSIBIJIACH HOBAst KATETOpHs JIeN, a C APYrou —
HECKOJIbKO YBEJIMUMJIAach Harpy3ka B oonmx cyaax cyobektoB P®. CornmacHo 1. 1.1 cT. 6.2 3akoHa
O cTaTyce cyJey mpejceaTesib paifOHHOTO CyJa B IEJIsAX o0ecreyeHus paBHOMEPHOCTH HAarpy3KH Ha
MHUPOBBIX CyJel B Cllydyae, el Harpy3ka Ha MUPOBOTO CYIbIO IIPEBBIIIAET CPEAHIOI HArpy3Ky Ha
MHPOBOTO CYIIBIO TIO CYJeOHOMY PaiioHy, BIIpaBe MOTUBHUPOBAHHBIM PACTIOPSIKEHUEM TIepeAaTh YacTh
YTOJIOBHBIX, TPAXKIAHCKHX JIeJ, e 00 aAMUHUCTPATUBHBIX MPABOHAPYIIEHUSX W UCKOBBIX 3asBIle-
HUA, TOCTYNUBIIMX K MUPOBOMY Cy/b€ OJIHOTO CyA€OHOTO Y4acTKa, MUPOBOMY CYIb€ JPYroro cyaeo-
HOT'O y4acTKa TOro ke cyl1eOHOro paioHa.

2. CornacHo 4. 2 KOMMEHTUPYEMOU CTaThi aIMUHUACTPATUBHOE JIEJI0, PACCMOTPEHHE KOTOPOTO
HAYyaTo OJJHUM CYJbEl I COCTABOM CY/Ia, IOJKHO OBITh PACCMOTPEHO STUM K€ CYAbEH WM TUM Ke
coctaBoM cyrna. JlaHHas Hopma — MpOosiBJIEHHUE TIPUHITANA HEM3MEHHOCTH cyieOHoro cocrasa. [pun-
IIUIT JEWCTBYET BO BCEX OTpacisX mpoleccyanbHoro mpasa. Cyn, paccMarpuBasi 1ejio, Hermocpe[-
CTBEHHO MCCJIeIyeT JOKa3aTelbCTBa, (DOPMHUPYET CBOE BHyTpEeHHee yOekIeHNEe KaK OCHOBY OIIEHKU
BCE COBOKYITHOCTH JIOKA3aTeJIbCTB 110 Aey. B CBs3M ¢ 9TUM 3aMeHa Cyabi UM U3MEHEHHE CyIeOHOTO
COCTaBa B NIEPHOJ] PACCMOTPEHHUSI Jiesia He TOJIbKO HeXeaTesIbHbI, HO M1 HEBO3MOKHBI 0€3 paccMOT-
peHus Jiena cHavana. B mpoTUBHOM citydae cyIecTByeT siBHasl yIpo3a HeOObEKTUBHOTO pacCMOTpe-
HUS Jlesia BBU/y HapyIIeHUs] PUHIIUIIOB HEM3MEHHOCTH CYJeOHOTO COCTaBa M HETIOCPEICTBEHHOCTH
UCCIIEIOBAaHMSI JOKA3aTEIbCTB.

BasxHblii BOITPOC MpH pacCMOTPEHUH IPUHIIMIIA HEU3MEHHOCTH CyIeOHOTO COCTaBa — MOMEHT,
C KOTOpPOTO JaHHBIA MPUHIMI JIOJKEH JEeWCTBOBaTh: C MOMEHTa BO3OYKIEHHUs Jeja B Cyle WIH C
HavaJsia cyaeOHOro pa3orparebCcTBa.

B nocranosnennu ECITY ot 9 okTts6pst 2008 r. o nenmy «Mowucees ripotus Poccuiickoit Pene-
paru» 00CykJaJcsi BOIIPOC O TOJKOBAaHWY MPUHITUIA HEU3MEHHOCTH cyieOHOro coctaBa. HecMotpst
Ha TO YTO JIAHHOE JIEJIO KacaeTcsl KajaoObl 10 YrOJIOBHOMY eIy, BO BCEX OTPAC/sX MPOLECCyallb-
HOTO IpaBa AENCTBYET MPUHIIUIT HEM3MEHHOCTH COCTaBa Cy/a, pacCMaTpHUBAIONIEro aeso. [1o MHeHHIo
ECITY, 3akoHOmaTenbcTBO TpeOyeT, 4TOOHI Mocie pachpeneeHus aeia U Hadaia cyaeOHOro pa3ou-
paTesbCTBa JIENI0 OCTAaBAJIOCh 32 TEM K€ COCTABOM Cy/a 0 BRIHECEHUSI OKOHUYATEJIBHOTO pelieHus (T1.
178 BeimenasBanHoro IlocranoBnenust). Ananornunsiil nogxon npunst B AIIK (ct. 18). B yronos-
HOM TIpoliecce HECKOIbKO MHOM moxon: « TpedoBanue ct. 242 VIIK P® o Hem3MeHHOCTH cocTaBa
CyAa OTHOCHTCSI JIUIIIb K CTAJIMM CylIeOHOTro pa3oupaTesbCcTBa, MO3TOMY, €CIU CyAbsl, IPOBOJVBIIHIA
MpeIBapuTeIbHOE CIyIIaHKe, 10 KaKOW-IMO0 MpUurHe (B CBSI3M C BPEMEHHOW HETPYJOCIIOCOOHO-
CTBIO 10 OOJIE3HU, HAXOXKJEHUEM B OTITYCKE U JIp.) JIUIIIEH BO3MOKHOCTH MPOIOJIKATh YIaCTHE B pac-
CMOTPEHHUH YTOJIOBHOTO Jiefia, CyAeOHOe pa30upaTtesbCTBO B Cye MEepBOM MHCTAHIIMM MOXET OBITh
MIPOBEJICHO APYTUM CYyAbEH, a MpeIBapUTeIbHOE CITyIIaHUEe TIOBTOPHO HE IPOBOAUTCS» |7 (cM. manee
1. 4 koMMeHTapus K aaHHo# cratbe KAC).

3. He siBns10TCA HapylleHMeM MPUHIIMIIA HEM3MEHHOCTH CyAeOHOrO COCTaBa Te CIydau, Koraa
HeoOXoIMMa 3aMeHa CyIbU WJTH HECKOJIBKHX CYJIel, pacCMaTpPUBAIOIIMX AEJI0, TOCKOIBKY B 9TOM CUTY-
alliy PAaCCMOTPEHHUE JieJia IOJKHO OBITh HAYaTO CHaYasIa. 3aKOH MpeycMaTprUBaeT JIMIIb TP ClTydas,
MPY HAJTMYUU KOTOPBIX BO3MOKHA TaKasi 3aMeHa:

1) yooBIE€TBOpPEH CaMOOTBOA, UM OTBOJ, CYJbH (CM. KoMMeHTapui K cT. 31-35 KAC);

2) cynbsi BBUAY OOJIE3HH, OTITyCKa, y4eObl, CIy:KeOHOW KOMAaHAWPOBKHU [UIUTEIbHOE BpeMs
OTCYTCTBYET. 3aKOH He OIpeJessieT MOHATUE JJIUTEeJIbHOCTU OTCYTCTBUs cyabu. Kak mokasbiBaer

17 ITynkr 21 nocranosnenust [nenyma BC P® or 22 nexabpst 2009 r. Ne 28 «O npuMeHeHHH CyiaMi HOPM YTOJIOBHO-TTPOLIECCY-
QJIBHOTO 3aKOHOJATENBCTBA, PETYJIMPYIOLINX TIOATOTOBKY YrOJIOBHOTO Jie/a K CyAeOHOMY pa3OUpaTesibCTBY».
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OMBIT pabOTHI CYJJOB, HAXOXICHUE CybH Ha yueOe (0OBIYHO JBe Helenn) wim B otiycke (30 nHei) He
MIPUBOJIUT K €ro 3ameHe. Borpoc o HeoOXOAMMOCTH 3aMeHbI Cy/IbM BO3HUKAET MPU €ro BpeMEHHOM
OTCYTCTBHH OOJIee OTHOTO Mecsitia (00JIe3Hb U Tp.).

B KoMMeHTHpyeMoi HopMe HEeT OTBETa Ha BOIPOC, Kak CJIeAyeT MOCTYIUTh, €ClIU, K IIpUMepy,
Cybsl HAXOAUTCS B OTITyCKE, HO TIOCTYITHJIO XOJIATaCTBO, TpedyIoliee CPOUHOTO pearupoBaHusl. To
MOXeT ObITh 3asiBlieHne 00 oOecniedyenun ucka. CormacHo 4. 5 cr. 18 AIIK B mogoOHBIX ciydasx
APYToM CyJbsi pACCMAaTPUBAET U COBEPIIIAET TaKMe CPOUHbIE JEWCTBUS, YTO B CUITY MPSIMOTO YKA3aHUS
3aKOHA He MPUBOJMT K 3aMEHe CYIIbU 0 paccMaTpuBaeMomy aeiy. CyaeOHo-apOuTpaxHasi MpakTUKa
BBIPabOTaIa MOAXO0, COINIACHO KoTopoMy 4. 5 cT. 18 AIIK npumeHsieTcsi B UCKITIOUUTETbHBIX CUTYa-
IUSIX, KOT/IA JUIsl PACCMOTPEHUsI 3asIBJICHUS] 3AKOHOM YCTaHOBJIEH COKpPAIEHHbIN CPOK.

B cuity BO3MOXHOTO MpUMEHEHH S aHAJIOTUH TPOLECCYaIbHOTO MpaBa, BUAMMO, MOKHO TIpe/l-
TMOJIOXKHUTb, YTO U B CyJax OOIIEH I0pUCANKINK JOMYCTUM YKa3aHHBIN ITOAXO;

3) MOJTHOMOYHMSI CY[bU MPEKpPAIIeHbl I MTPUOCTAHOBJICHBI 0 OCHOBAHUSIM, MPEIyCMOTPEH-
HBIM (pefiepaibHbIM 3aKOHOM. B 3TOM ciydae B 1eJIsIX pacCMOTpeHUsI [iefia JOIKHA ObITh MPON3Be-
JIeHa 3aMEHa Cy/IbU.

JlaHHBII TIepedeHb OCHOBAHUI 1J1s1 3aMEHBI CY/IbH BPSIJL JIM MOKHO CUMTATh UCUEPITBIBAIOIINM.
Harnpumep, 3ameHa cyapu OyaeT Hen30eKHO NMETbh MECTO BBUY CMEPTHU CYAbH.

KAC ne yperynupoBai mponeaypy 3aMeHbl Cy/IbU, XOTsI 3TO OU€Hb BaXKHbII BOITPOC, BIUSIONIUT
Ha orpe/esieHre 3aKOHHOCTH CyIeOHOTO COCTaBa.

B INocranoenenun ECITY no neny «MowuceeB npotus Poccuiickoii Peaeparyin» ObU10 OTMe-
YEHO, YTO UCTIOTHSIONINI 00sI3aHHOCTH TipefceaaTesnss MOCKOBCKOTO rOpoJCKOTO Cylia Jajl yKa3aHue
00 U3MEHEHNH COCTaBa Cy/a CO CCHUTIKOM Ha JJIMTEJIbHOE OTCYTCTBUE MO OOJIE3HU CYIbU U Mepea
eJI0 IPYTOMY CyIIbe M HOBBIM HAPOJHBIM 3ace/IaTesisiM (B TOT NEPUOJ MHCTUTYT HAPOAHBIX 3aceare-
Jielt IeiicTBoBasT). B OTBeT Ha OBOIBI CTOPOHBI BHOBb HA3HAYEHHBIN JIJIS1 PACCMOTPEHHUSI JIeJ1a CYbsI
TOSICHWJT, YTO HUKAKMX TPOLECCYaIbHBIX PEIIeHUi 10 3aMeHe CyAbH He J0JKHO BRIHOCUTBCS (T1. 26,
27 nazBanHoro Ilocranosnenus). Ilo muenuto ECITY, ananus nena «Mowucees npotus Poccuiickoit
depnepaunu» MO3BOJISET CKa3aTh, UTO «OTCYTCTBUE MpeICcKa3yeMOCTH B npumeHeHuu ct. 241 VIIK
BBIPa3WJIOCh B TOM, YTO Ipejceaareab MOCKOBCKOTO TOPOJICKOTrO Cy/a MOJb30BaJICsl HEOIPaHUYEH-
HBIM YCMOTPEHHEM B BOIIPOCE 3aMEHBI CyAbU U Nepeaadn aenax» (1. 182 ynomsnyroro [locranosie-
HUSA).

[TpakTHKa cynoB JEMOHCTPUPYET, YTO 3aMeHa CYJbU MPOU3BOJUTCS M0 PACTIOPSKEHUIO TIpel-
cemarens cyaa U B Hacrosiee Bpems. [Ipu 3Tom HeT npsiMoro TpeGoBaHMs O TIMCbMEHHOW (hopme
TaKoro pacniopsikeHusi. HapepHoe, npaBuiibHee ObUT0 Obl 0DOPMIISITH 3aMEHY CYAbH MPOLIECCYATBHO,
oTpaxas B omnpezesienud, 4. 1 cr. 16 KAC He Ha3bpIBaeT pacropsikeHue npecenaresis cyia B Kadye-
cTBe cyaeOHoro akta. Kpome Toro, JO/KHBI OBITH TPUBEICHBI OCHOBAHMSI /7151 3AMEHBI CY/IbU, KaK 3TO
clielyeT U3 colepkaHusl KOMMEHTHUpYeMo# ctaTbu. HeBaxkHO, UTO onpeesneHne o 3aMeHe Cy/Ib1 He
TMIOJIJIEXKUT CAMOCTOSITETIbHOMY 0OXanoBaHuio. OJHAKO HAJIMUUe B MaTepraiax Aejia OnpeiesieHus O
3aMeHe Cy/Ipbd ¢ 0OOCHOBAaHMEM HAJIWYMS HA TO OCHOBAaHWMH JIOKa3bIBaeT 3aKOHHOCTh COCTaBa Cy/a,
PacCMOTPEBLIETO U Pa3peIUBLIErO IaHHOE JIEJIO.

4. Tlocne 3aMeHBI CY/IbM PACCMOTPEHME Jie/la HAauMHAeTCsl CHavasa. B cyneOHON MpakTrke He
BCEI/la OIHO3HAYHO TOJIKYETCS MOJIOKEHME 3aKOHA O pACCMOTPEHUHU JieJa CHavyasIa: Ha4yaJloM CJleyeT
CUUTATh TO JIM HAYAJIO Cy/IeOHOrO pa3dupaTesbCcTBa, TO JIU TIOTOTOBKY Jiesia K cyaeOHOMY pa3oupa-
TEJbCTBY. B 3aKOHe HET OTBeTa Ha JaHHBIK BONpPOC. TPaJUIIMOHHO CUMTAETCS, YTO MPUHLIMII JIeil-
CTBYET C MOMEHTA MPUHSATHS CyJbel 3asBJIeHUS K MPOU3BOACTBY U IO BBIHECEHHUs CyleOHOro aKTa,
3aBEpILIAIOIIET0 COOTBETCTBYIOLIYIO CTa/IMIO Ipoliecca (paccMOTPEHUE efa 10 NEPBOil UHCTAaHLIMH, B
aneJUISIIIMOHHOM, KacCAllMOHHOM TOPsi/IKe, IO HOBBIM WJTM BHOBb OTKPBIBIIUMCS OOCTOSITEILCTBAM,
B TOpsizike Haa3opa). [1py 3TOM eciu BhIIEeCTOsIIas MHCTAHIMS OTMEHIIA Cy1eOHBI aKkT M Harpa-
BWJIa [IEJI0 HA HOBOE PACCMOTPEHUE, TO 3TO COBCEM HE O3HAYaeT, YTO MMEHHO TOT € CaMblii COCTaB
CyHey WU Cy/ibsl JOJDKEH pacCMaTpuBaTh JeJ10, TaK KaK MPUHITUI HEM3MEHHOCTH Cy/IeOHOTo CocTaBa
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3aKaHYMBAET CBOE JEWCTBUE BBIHECEHHEM CyaeOHOro peleHus. Brpouem, B cuiy cr. 32 KAC He
3ampenieH0 PaCCMOTPEHUE TAKOTO JIeJia U TeM e COCTABOM CYJIeH WM TeM Ke CyIbeil.

Bo mMHorux cymax oOiei 10prCAUKIIMYA HOBBINA Cy/Ibsl, IPUCTYIHBIINN K PACCMOTPEHUIO Jiesia
B pe3yJIbTaTe MPOM3BE/ICHHON 3aMeHbl, BHIHOCHUT OIpe/ie/ieHHe O MOJArOTOBKE Jieia K CyieOHOMY pas-
OupartenbCTBY. BuanTCs, 9TO TaKOW MOAXOJ HE BCErZa OMpaBlaH, TaKk Kak HEepelKO 3aMeHa CYIbH
MOXET COCTOSIThCS JIaKe TIOCIIe MCCIIEIOBAHUS BCEX JIOKA3aTelIbCTB B CyIeOHOM 3aceiaHuu. B cBszn
C 9THM, NIOJIaraeM, MpaBUjIbHee ObUIO Obl CYUTATD, YTO PACCMOTPEHHE JIeJIa CHaYaJIa — 3TO OTJIOKEHUE
CyIeOHOro pa3dupareabcTBa U BO30OHOBJICHHE €r0 ¢ CaMOro Havdajia, YToObl 00eCTIeUnTh TIPUHITHIL
HEMOCPE/ICTBEHHOCTH CYIeOHOTO pa30rpaTe/ibCTBa.

PaccmoTpeHue fea He3aKOHHBIM COCTaBOM CyJel sIBJIsieTcst Oe3yCIIOBHBIM OCHOBAHUEM JUISI
oTMeHHl cyfiebHoro perrenus (. 1 4. 1 cr. 310 KAC).

Crartbpa 29. EqnHoJNYHOE H KOJLJIETHAJbHOEe
paccMoTpeHne aJMUHICTPATUBHBIX J1eJI

1. AAMUHHCTpPaTHBHBIE JIeJla B Cy/Je MepPBOil HHCTAHIIMH PacCMaTPUBAIOTCS CyAbei
€IMHOJIUYHO, €CJU KOJUIErHajJbHOe paccMOTpeHHe aJMUHHCTPATHBHBLIX JeJ He Mmpeay-
cMOTpeHo HacTosimel crarbeil. KoJuternajabHoe paccMoTpeHne aIMUHICTPATHBHBIX 1]
B Cy/le MePBOil HHCTAHIUH OCYIIeCTBJISIETCS B COCTaBe TPeX cy/eil.

2. B cyne nepBoil HHCTAHIMM PACCMATPUBAIOTCS KOJUIETHAJIBHO:

1) agMuHNCTPaTHBHBIE J1eja 00 ocapiBaHNU HOPMATHBHBIX NPaBoBbIX akToB Ilpe-
3uaenta Poccuiickoit ®enepanun u [lpasurenscrsa Poccniickon Penepannu;

2) agMUHHCTPATUBHBIE /1eJia 0 pachopMUPOBaHUH H30HUPATEJIbHBIX KOMUCCHI;

3) agMuUHHCTPATHBHBIE Jeja 00 ocnapuBaHUM pemieHuil (YKJIOHEHHs OT NMPUHSTHS
pemenuii) llearpanbHoii uzdupareannoii komuccuu Poccuiickoii ®egepanuu o pe3yabTa-
Tax Bb1OOpoB IIpe3uaenta Poccuiickoii ®enepannu, 0 pe3yabTatax BLIOOPOB JAeMyTaToOB
T'ocynapcrBennoii [lymol ®enepaabnoro Coopanusi Poccuiickoii ®enepamnuu, o pe3yjabTa-
Tax pecepenayma Poccuiickoint Penepamnun;

4) anMUHUCTPATHBHBIE /1€J1a, HANTPABJeHHbIE B Cy/1 NePBOil HHCTAHI[UH HA HOBOE pac-
CMOTpeHHE ¢ YKa3aHHEeM Ha X KOJUIErHaJbHOe PACCMOTPEHHE;

5) aaMuHHCTpaTHBHBIE J1€Ja, PelleHNs] 0 KOJJIETHAJILHOM PacCMOTPEHNH KOTOPBIX
NPUHATHI NPe/IceaTeNieM CyJla B CBA3HU € HX 0C000M CJI0KHOCTHIO HA OCHOBAHUHN MOTHBH-
POBAHHOIO 3asIBJIEHUS CY/IbH;

6) agzMuUHHCTpaTHBHBIE JeJa, paccMaTpuBaemble /lncoummmHapHoii kosuterueii Bep-
xoBHOro Cyna Poccuiickoinn ®enepanuu.

3. AAMUHHCTPaTUBHBIE JIe]ia B Cy/1e aneJIsIiHOHHON HHCTAHIINU PacCcCMaTPUBAIOTCS
KOJLJIETHAJBHO B COCTaBe TPeX cy/eil.

4. CocraB cyaa npu Npou3BoOJICTBE M0 aJJMUHUCTPATHBHBIM JIeJIaM B CyJax Kaccaiu-
OHHOM M HAJ30PHOI HHCTAHIMI ONpe/esieTcss B COOTBeTCTBUM ¢ riiaBamu 35 u 36 Hacro-
amero Konekca.

5. Ilpu KoJJIerHaJJbHOM PAacCMOTPEHHH aJJMHUHUCTPATHBHOIO JeJia OJUH U3 cyaeil
npejceaaTeJbCTBYET B CyJeOHOM 3aceJaHHN.

1. Bo Bcex oTpaciisix mpolieccyaabHOro MpaBa 3aKkperuieH MPUHITUI COYSTAaHKS eJMHOTMYHOTO
1 KOJUIETMAILHOTO PAaCCMOTPEHUs JeJ, B COOTBETCTBUM C KOTOPBHIM OOJBITUHCTBO /I TI0 TIepBOM
WHCTAHIIMU pacCMaTpUBAeTCs AMHOIMYHO CyIbeH, 32 MCKIIIOUCHUSIMH, YKa3aHHBIMU B 3aKOHE, a
MIEPECMOTP CYAEOHBIX aKTOB OCYIIECTBIISETCS KOJIJIETHAIBHO.

B kauecTBe cyna nepBoii MHCTAaHITMY aJMUHHUCTPATUBHBIE JeJ1a MOTYT PacCMaTpUBAThCS BCEMU
3BEHBSIMU CYJIOB OOIIEH IOPUCIUKITUN B COOTBETCTBUM C OMPe/IeIEHHON 3aKOHOM TIOJICYJHOCTHIO.
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2. B aAMMHUCTPaTUBHOM CYy/IONPOU3BOICTBE aIMUHUCTPATUBHBIE [IeJIa B Cy/ie IEpPBOI MHCTaH-
UM 110 OOIIeMY MpPaBWIIy pacCMaTPUBAIOTCS CyAbe €IMHOINYHO. 3aKOHOM (4. 2 KOMMEHTHpYe-
MOW CTaThu) MPELyCMOTPEH UCUEPIIBIBAIOLIMI NIEPEYEHb CIYYaeB pacCMOTPEHUS €1 B Cy/ie NepBO
MHCTaHLIMYU B KOJJIETMAJIbHOM COCTAaBE.

Bo-niepBbIX, 3TO aIMUHUCTPATUBHBIE Jiela, OTHECEHHBIE 3aKOHOM K BesieHuio BC PO:

1) agMuHHMCTpaTUBHBIE Jie1a 00 OCTIapMBaHUKM HOPMATHBHBIX MPaBOBbIX akTOB [1pe3unenta PO
u IIpaBurenscrBa P®;

2) aIMUHUCTPATHBHBIE Jiefia 00 OCTIapMBAHUM PeleHUI (YKJIOHEHUsI OT IPUHSATHS PEIleHUH )
LentpaspHoi n3dupatenpHoli komuccuu PP o pesynbrarax BeiOOpoB IIpesunenta PD, o pesysb-
Tarax BBIOOpOB JienyTaToB ['ocymapcrBenHon Iymer ®depepanbroro Cobpanust PP, o pesynbrarax
pedepengyma Poccuiickoit denepanum;

3) aAIMMHUCTPATUBHBIE Jiesa, paccMaTpuBaeMble JuctmmmuHapHoi kosteruein BC PO.

Bo-BTOpBIX, 3TO MHBIE KATETOPUU [JIEJT, IPSIMO YKa3aHHbIE B 3aKOHE, — HAIIPUMEp, aIMUHUCTPa-
THBHBIE JieJ1a O pachOpMUPOBAHUN U3OMPATETLHBIX KOMUCCHUT.

B-Tperbux, 310 aIMUHUCTPAaTUBHBIE /I€J1a, HAIIPaBJIEHHBIE B CYJl IEPBOW MHCTaHIIMM Ha HOBOE
paccMOTpEeHHUE C YKa3aHUEM Ha MX KOJUIETMAJIbHOE PAacCMOTpPEHHE. B MOITHOMOYMS BBILIECTOSIIIUX
MHCTAHIIUI BXOIUT MIPABO MPY OTMEHE CYJeOHOTO aKTa C HAIpaBJIeHUEM Jiejia Ha HOBOE pACCMOTPEHHE
B CY/l IEpBOM MHCTAHIIMM yKa3aTh Ha €r0 pacCCMOTPEHUE B KOJIJIETHATIbHOM COCTaBe.

B-ueTBepTHIX, 3TO AMUHUCTPATUBHBIE [IEJ1a, PEIIEHUS O KOJUIETHaJIbHOM pacCMOTPEHUH KOTO-
PHIX MPUHSATHI TpeJCceiaTeNieM Cylla B CBS3HM C MX OCOOOM CIOXKHOCTBIO HA OCHOBAaHUM MOTHUBHPO-
BAaHHOTO 3asIBJIEHUsI CylpH. B maHHOM ciydae TpeOyercsi 3asBieHHe CYIbU, B YbeM IPOU3BOICTBE
HaxoguTcs feno. TpeboBaHue 0 MOTMBUPOBAHHOCTU TAKOTO 3asIBIEHUS] O3HAYAET, UTO CYIbsl HOJ-
eH 0OOCHOBaTh CJIOKHOCTD fAena. IIpy 3TOM MOHSATHE CIIOKHOCTU €A MOXET BKJII0YATh OTCYT-
CTBUE CyIeOHOI MPAKTUKW, HEOAHO3HAYHOCTh CKJIA/IBIBAIOIIEHCS] CYAeOHON MPAKTHKH, CIOXKHOCTD
Aena ¢ Mo3uiuK (PakToB (MHOKECTBEHHOCTb JIMII, yYACTBYIOIIUX B JieJie, OOJIBIIOE KOMNYECTBO JOKa-
3aTeJIbCTB 1O JIeNy, HEOHO3HAYHOCTh (DAKTOB U JI0KAa3aTesIbCTB) U TIp.

3. AAMMHUCTpaTUBHBIE [IeJIa B Cy/le alesUISLIMOHHON MHCTaHIIMU PAcCMAaTpPUBAIOTCS KOJUIETHU-
aJIbHO B COCTaBe TpeX cy/el. B kauecTBe anesuIsiliMOHHON MHCTAHLIMU MOXET BBICTYNATh PallOHHBIN
Cyl IPUMEHUTENIBHO K CYJeOHbIM TMOCTAHOBJIEHHUSIM MHUPOBBIX CyJeW WM CyJ OOIIel IOpUCTUKIN
cyobekta PO oTHOCHTENBHO CyIeOHBIX aKTOB PalfOHHBIX CyI0B. CyIecTByeT aneuIsiiuoHHast KO-
nerus v B ctpykrype BC P® npumeHuTenbHO K epecMOTpy TeX CyneOHBIX aKTOB, KOTOPbIE ObLIH
BbiHeceHbl BC P® B kauecTBe cyna nepBoil MHCTAHIUU.

4. CocraB cyaa npy IpOU3BOACTBE M0 aAMUHUCTPATUBHBIM JieJlaM B CyJaX KacCalMOHHOH U
HA/I30PHOM MHCTAHIUK ONPEAEISAEeTCs B 3aBUCUMOCTH OT TOTO, KaKO€ CTPYKTYPHOE MOJpa3iesieHHe
KaKOro CyJla pacCMaTpUBAET /IO B KACCAILIMOHHOM IOPSI/IKE.

Hampumep, kaccanimoHHbIe kajio0a, mpeacTaBieHne Ha CyJeOHble aKThl M0 aJMUHUCTPATUB-
HBIM JIeJIaM pPacCcMaTpUBAIOTCS IPE3UIMYMOM Cyfia oO1Ie Iopucaukimy cyobekta P®, mocraHose-
HUS BBIHOCSITCS] OOJIBIIIMHCTBOM T'OJIOCOB CYy/IeH, yUacTBYIOIIMX B pacCMOTpeHut feia. KBopym numeert
MECTO MPH HAIMYMKU OOJBIIMHCTBA WieHOB npe3uauyma. B CyneOHoi Koleruu mno aaMuHHUCTpa-
tuBHBIM JesiaM BC P®, CynebHoii kosuieruu mo nejsaM BoeHHocTykamux BC P® kaccanoHHbe
*kanoba, Mpe/ICTaBJIeHNe pacCMaTPUBAIOTCS TpeMst TPOECCUOHATIBHBIMU CYIbSIMHU.

B HayiBopHOM nopsiike aAMUHUCTpaTUBHBIE Jea nepecMarpuBaiorcs [Ipesunnymom BC PO,
MOCTAHOBJICHHE BBIHOCUTCS OOJIBITTHCTBOM T'OJIOCOB CY/IEH, YYaCTBYIOIIMX B PACCMOTPEHUH Jea.

B KoMMeHTHpyeMO#i cTaThe HEe TOBOPUTCS O COCTaBE CyAa MPH MEPECMOTpE [N 10 HOBBIM
WJTA BHOBb OTKPBIBIIMMCs 0O0cTosATeIhcTBaM. CornacHo cr. 345 KAC BCTYNUBIIME B 3aKOHHYIO CHUTY
CyAeOHBIN aKT MOXET ObITh MEPECMOTPEH MO HOBBIM WJIM BHOBb OTKPBIBIIMMCSI OOCTOSTEIbCTBAM
cyaoM, ero nmpuHABIIMM (4. 1). [lepecMOTp 10 HOBBIM WJIM BHOBb OTKPBIBITUMCSI OOCTOSITEILCTBAM
CyAeOHBIX aKTOB aneJUIAIIMOHHON, KaCCAIIMIOHHOW WJIM HAI30pPHOM MHCTAHIIMK, KOTOPBIMH M3MEHEH
00’KaJIOBaHHBIIA Cy/eOHbIN aKT WM MPUHST HOBBIN CyA€OHBIN aKT, IPOU3BOOUTCS CYOM, U3MEHHB-
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UM CyAeOHBIN aKT WM NMPUHSBIIUM HOBBIM CyneOHbIA akT (4. 2 Ha3BaHHOU cTaThM). [TOCKOJBKY
TIOJIHOMOYHS 10 TIEPECMOTPY CYACOHBIX aKTOB IO HOBBIM UJTM BHOBb OTK PBIBIIMMCSI OOCTOSITEILCTBAM
niepeJaHbl COOTBETCTBYIOIMM CyAaM, OHM PacCMaTpUBaIOT JAaHHOE 3asBJIEHHE B TOM K€ COCTaBe, B
KOTOPOM OOBIYHO PAacCMaTPHUBAETCS AEJIO B JAaHHOM MHCTaHIUU.

5. Ilpu kosulernaabHOM PacCMOTPEHUM aJMUHUCTPATUBHOIO J€jia OfIMH U3 CyAey Ipeace/a-
TEJIbCTBYET B CcyeOHOM 3acefanuu. [1py 3ToM B cynax oOmeit IpUCIUKLINY TPEACEIATeIbCTBYONIUI
CyIbsl HE BCErJa ABJISAETCS JOKJIAIUUKOM IO JIeIy.

Crarbs 30. ITopsiiok pa3penieHnsi BONPOCOB Cy0M NPH KOJJIerHajbHOM
paccMOTpeHNu aAMUHICTPATHBHLIX j1eJ. Oco00e MHEeHHE CyIbH

1. Bonpochl, BO3HUKAIOIHE NMPH KOJLJIETHAJIbHOM PacCMOTPEHHH aIMUAHHCTPATHB-
HOTO Jiejia, pa3pemaKnTcs CybsMH 00JbIIMHCTBOM rojiocoB. HUKTO U3 cyaeil He BpaBe
BO3/Iep>KaThCsl OT rosiocoBanusi. Cyabsi, npeaceaaTeibCTBYIOIMI B Cy/1e0HOM 3ace/IaHuH,
roJIOCYET MOCJeTHIM.

2. B cayuae, ecJii Cy/ibsi He COIJIaceH C MHEHHEM OOJILIIMHCTBA Cy/l€eil, F0JI0COBaBIINX
3a NPUHATHE CY/IeOHOr0 aKTa, WJIH roJI0COBaJ 32 NPUHATHIN CyJeOHbIN aKT MO CYIIeCTBY
paccMaTpuBaeMoro Cy/JioM BOINPOCa, HO OCTAJCSA B MEHbIIMHCTBE NPHU roJOCOBAaHHH IO
KaKOMY-JI100 JpyroMy BONPOCY WJIH 0 MOTHBHPOBKE MPHHSTOrO CyJe0HOr0 aKTa, Cy/abs
00513aH MOANUCATh TOT CyAeOHBIN aKT M BIPaBe M3J0KHTh B MICbMeHHOI popMe CBoe
0oco00e MHEHHE.

3. Cyabs 10JKeH H3JI0KUTH CBO€ 0c000€e MHEHHE B CPOK, He NMPEeBbIAIINNA MATH
JIHEe €O JHSI PHHSATHS PellleHns M0 aJMIHUCTPaTHBHOMY Jejy. Oco0oe MHeHHE Cy/IbH
NpuoOIIaeTCs K MaTepuajaM aJMHHUCTPATHBHOIO /1€J1a, HO NIPH 00'bsSIBJI€HHH NPUHSATOTO
0 aJIMIHHCTPATHBHOMY JIeJIy pellleHHsI He OIJIallaeTcs, a TaKKe He MO/JIEKHUT OImy0Jiu-
KOBaHHIO.

1. IIpoueccyasipHble KOIEKCHI €AMHBI B TIOAXOIE K MOPSAAKY pa3pelleHus BOIPOCOB IIPUA KOJI-
JIETHAJIBHOM PacCMOTPEHHUH aJIMUHUCTPATUBHBIX JIeN. 3/1eCh JICHCTBYET HECKOJIBKO MPABUII, OIpejie-
JICHHBIX 3aKOHOM:

— BOIPOCHI, BO3HUKAIOIIKE ITPU PACCMOTPEHHH JIeJIa, B KOJUIETHaIbHOM COCTaBe BCerjia pa3pe-
IIAI0TCsT OOJBIITMHCTBOM TOJIOCOB;

— HUKTO U3 CyJIeil He BIIpaBe BO3JEPKATHCS OT TOJIOCOBAHMUS;

— KaXJIOMy CY/Ib€ TIPH FOJIOCOBAHUU MPUHAJICKUT OMH TOJIOC;

— Cy/Ibsl, TIPE/ICEIaTeIbCTBYIONINI B CY€OHOM 3aceIaHKH, FOJIOCYET MOCICTHUM. DTO MPABUIIO
06BHCHHGTCH TEM, 4YTO HpeIICC)IaTCJIbCTBYIOHII/Iﬁ HE JOJIKCH OKa3bIBaTb BJIMAHWUC HA PEHICHHUC IPYTHUX
cynen.

Cne)lyeT OTMETUTD, UTO U3JIOKEHHBIN BBIIIIE noaxod MpruMEHMUM HE TOJIBKO ITPHU OKOHYATCJIbBHOM
paspelieHn  e1a, HO U MPH pa3pellieHUH XOIaTalCTB, 3asiBJICHUH, PACCMAaTPUBAEMbIX KOJIJIEIHallb-
HBIM COCTaBOM CY/IEH.

2. He Bcera cyjipH, paccMaTpUBAIOIIUE 110, PUXOIAT K €JMHOMY MHEHUI0. PelieHue B Takom
ciydae OyfeT MPUHATO OOJBIIMHCTBOM royiocoB. Cyjibsi, HECOTJIACHBIN ¢ MHEHUEM JIPYTHX CyIed U
OCTaBIIIMICS B MEHBIIIMHCTBE, BCE PABHO 0OsI3aH MOANKMCATH CyAeOHbIN akT. Bo3MOXHa U Ipyrasi CUTY-
anyst: Cyabsi ObUI COIIACEH C pa3pelleHreM Jieia TIO CYIIECTBY, MPOrojocoBal BMECTE C JIPyTHMHU
CYIbsIMH, HO OCTAJICSI IPX CBOEM MHEHMH TIPU PEIICHUH JIPYyroro BOMpoca — paciipeiesieHue cyaeo-
HBIX PAcXOOB, MPUBEJICHUE PElIeHUsI K HEMEUICHHOMY MCIOJHEHHUI0 U Tp. B 3TOM ciydae Takoit
Cydbs TaAKKC MOAIMMUCHIBACT Cyﬂ€6HOC pemcHuE. CyIII)H, OCTABIIIUICS B MEHBIIINHCTBE ITpH TOJIOCOBA-
HUH 110 BOIIPOCY, BXOAAIIEMY KdK B PE30IOTUBHYIO, TaK U B MOTUBUPOBOYHYIO YaCTHU IIPHUHATOIO
CyaeOHOro aKkTa, 00si3aH MOAIKMCATh STOT CYJeOHBIM aKT U BIIPaBe U3JIOKUTHh CBOE 0COOOE MHEHHE.
[TomyepkHeM, YTO ITO MPABO, @ He OOA3AHHOCTD CYIbU — U3JIOKHUTH 0co00e MHeHUe. Ho ecim cyapst
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peIIII HanrcaTh 0c000e MHEHHE, TO OHO JOJKHO OBITh M3TOTOBJICHO B IIMCbMEHHOM (hopMe B CPOK,
YCTQHOBJIEHHBII 3aKOHOM.

3. Cynps JOJKEH M3JI0KHUTh CBOE 0CO00e MHEHHUE B CPOK, He TIPEBBIINAIONTAI TSATH JHEH CO JIHS
NPUHSTUS PelIeHHs] 10 aIMUHUCTPATUBHOMY Jielty. JJaHHOe NpaBuUiio 0OYCIIOBJICHO YCTaHOBJICHHBIM
KAC cpokoM Ha M3roToBJIeHHE CyIeOHOro akTa B MOJHOM oObeme (msATh AHei). Ocoboe MHeHue
Cy/IbH TIPUOOIIAETCS K MaTepraiaM aJIMUHUCTPATUBHOTO JieJia, HO TIPU OOBSBJICHUH MTPUHSTOTO T10
aJMUHUCTPATHBHOMY JIeJTy PEILICHHsI He OIJIaIlIaeTcsl, a TAKKe He MOUIeKUT omyonkoBanmio. Ocodoe
MHEHHE TTOAIIMBAETCS B MAaTepHaIbl JieIa.

Cratpsa 31. OTBOJ cyabu

1. Cyabps He MOKeT y4acTBOBATh B PACCMOTPEHNH a/IMUHUCTPATHBHOIO JieJ1a ! 10/1-
JIEZKHT OTBOJY, €CJIH OH:

1) yuacTBOBaJ B nIpebIAylIeM PACCMOTPEHUN JAHHOTO a/IMUHUCTPATHBHOIO JieJa B
KayecTBe CyJbU H B COOTBETCTBUH ¢ TpeOoBaHusiMu HacTosero Kogekca ero mosropaoe
y4yacTue B pacCCMOTPEHHH aJIMUHHCTPATHBHOIO JeJa SIBJSAeTCS HeJ0IyCTHMbIM;

2) yyacTBOBAJ B IpeAbIAYyIIeM PACCMOTPEHHH JAHHOI0 a/IMUHICTPATUBHOIO /ieJia B
KayecTBe NMPOKYPOpa, ceKpeTaps cyae0HOro 3aceJaHusl, peAcTaBUTeNs1, SKCIePTa, cie-
IHAJNCTA, IePeBOYNKA WM CBH/IeTeJIs;

3) siBJsIeTCS YJIE€HOM CeMbH, POACTBEHHHKOM WJH POJACTBEHHHMKOM CyNpyra Koro-
JIH00 U3 JIKII, yYaCTBYIOIINX B jeJie, JU00 UX NpeCcTaBUTe ei;

4) TM4YHO, IPSAMO WM KOCBEHHO 3aHHTEPECOBAH B MICX0/le aAMIHUCTPATUBHOIO JeJa.

2. Cyabst He MOJKeT y4aCTBOBATh B PACCMOTPEHHH aIMUHUCTPATUBHOIO JieJia U NoJ-
JIEZKHT OTBOJY, €CJIM HMeIOTCSI MHble, He NMpeJyCMOTPeHHbIe YacThio 1 HacTosen cra-
ThH 00CTOSATEJNLCTBA, KOTOPbIEe MOTYT BbI3BaTh COMHEHHE B €r0 00beKTHBHOCTH U Oecnpu-
CTPACTHOCTH.

3. AIMUHHCTPATHBHOE €JI0 0 NIPUCYK/1eHNN KOMIICHCAIH 32 HapylIeHne NpaBa Ha
CyAONIPOM3BO/CTBO B Pa3yMHbII1 CPOK He MOKeT PAaCCMaTPUBAThLCA Cybell, ecJid OH paHee
NPUHUMAJI yYacTHe B PAaCCMOTPEHNH [1eJia, B CBSI3H ¢ KOTOPBHIM BO3HUKJIM OCHOBAHUSA J1JIsI
npexbsiBJIeHNs] TAKUX TPeOoBaHMIl.

4. B cocraB cyga, paccMaTpuBawInero aJMUHUCTPATHBHOE JeJ10, He MOTYT BXOJUTh
JINIA, KOTOPbIE COCTOSIT B POJICTBE MEK/1y CO00N, SABJISIOTCS YJIeHAMH OJJHOI ceMbH, POJ-
CTBEHHUKaMH WJIH CYIIPYTH KOTOPBIX SIBJSIOTCS POJACTBEHHHKAMH.

1. Kaxnapiii mporieccyanbhblil Kogekc, Bkioyas KAC, periameHTUpyeT Kak OCHOBaHUS s
OTBOJIa ¥ CAMOOTBOJA CY/Ie, IPyruX JIL, TaK U MPOLEypy pacCCMOTPEHUs OTBoAA. B cuity mpsiMoro
MPEINUCaHUS CY/Ibsl HE MOKET Y4aCTBOBATh B pACCMOTPEHUH aIMUHUCTPATUBHOIO J1€/1a U TIOJIEKUT
OTBO/LY, €CJIM UMEIOTCSl OCHOBAHUSl, YKA3aHHbIE B 3aKOHE. DTHU K€ OCHOBAHUSI OTHOCATCSA U K CaMo-
otBoy. KoMMeHTHpyeMasi CTaTbsl HE CONEPKUT UCUEPIBIBAIOILIETO NEPEYHs] OCHOBAHUM JIs1 OTBOJA
cyabu. bonee Toro, B CHily OTHOCHTENBHOM ONPEAEIEHHOCTH HOPM I0J, KaXJA0€ OCHOBAHUE MOTYT
TO/INIA/1aTh CaMble pa3HbIe ;KU3HEHHBIE CUTYallU. BmMecTe ¢ TeM 9TH jke OCHOBaHUS C ONPeIeIEHHBIMU
U3BSTUSAMY, YKa3aHHBIMHU B 3aKOHE, OTHECEHBI M K OTBOJY MHBIX CyOBEKTOB. Pa3Hbie mpoleccyaiib-
HBbIE KOJIEKChI IEPEUNCIISIOT CXOHbIE OCHOBAHHUS 1Sl OTBOJA CyAbH, HO, K ripuMepy, AITK HazbiBaer
ceMb OCHOBaHMM 151 oTBoAa cyapu. KAC mpakThuecku MoBTOPSIET OCHOBAHMSA ISl OTBOAA, Iepe-
yucnennsie B ['TIK.

Bo-niepBhIX, Cyabs HE MOXKET pacCMaTpuBaTh JEJI0 U MOIJIEKUT OTBOAY, €CIU OH y4acTBOBAJI
B MPe/BbIIYIIEM PAaCCMOTPEHUH JAHHOTO aJIMUHUCTPATUBHOIO Jie/la B KAYECTBE CYy/IbU U B COOTBET-
crBuM ¢ TpeboBanussMu KAC ero moBTopHOE y4yacTue B pacCCMOTPEHUM aJIMUHUCTPATHBHOTO Jejia
SIBJISIeTCSl HeloyCcTUMBbIM (1. 1 4. 1 KomMeHTupyemon cratei). [laHHas HOpMa OTCBUIAET K CT. 32
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KAC, pernamentupyolei ciayyad HEAOIMYCTUMOCTY TIOBTOPHOTO YYacTHs Cy[AbU B PAaCCMOTPEHUU
a/IMUHUCTPATUBHOIO JeJa.

Bo-BTOpBIX, OCHOBaHMEM J1J151 OTBO/IA CY/bH SIBJISIETCS €r0 Y4acTHe B MPEIbIIyLIEM PacCMOT-
PEHUM IAHHOTO /IMUHHUCTPATUBHOTO JieJIa B KA4eCTBE MPOKYpPOpa, CeKpeTapsi CyaeOHOro 3ace/laHusl,
MpeJCTaBUTeNIsA, IKCIEPTa, ClEMaINCTa, IepeBoAUMKa win cBuierens (1. 2 4. 1 aHaimsupyeMon
CTaThH).

BaxHO OTMETHTB, UTO B yKa3aHHBIX [IByX CIIydasXx 3aKOHOJATENIb TOBOPUT O TOM K€ CaMOM
nene. Hepenko nuia, ydyacTByomye B JieJie, 3asBISI0T OTBOJ CyJb€, €CJIM OH PaHEee y4acTBOBAJ B
PAacCMOTPEHUH JIeNl MEXKIy TEMH e CTOPOHAMU WJIM aHAJIOTMYHBIX jes. B cyneGHON crcteme ecTh
TIOHSTHE CEPUIHBIX [IeN, T.€. AN, CXOAHBIX IO MpeaMeTy TpeOOBaHusI, OOCTOSTEILCTBAM Jiefia, HO,
KaK MPaBUJIO, OTIIMYAIOIIMXCS TI0 CyOBEKTHOMY COCTaBYy CHOPSIIMX CTOPOH. BripoueM, MoOxeT ObITh
COBMaZIeHNE 1 B CYObEKTHOM COCTaBe. B MprBeIeHHBIX CITyJasiXx He UMeeTCsl OCHOBAHUM ISl OTBOAA
CyIbU IIPY YYACTHH B PACCMOTPEHUM aHAJIOTMYHBIX WJIM CEPUMHBIX A€

B-Tpetbux, cynps MOAJIEKUT OTBOAY, €CJIU OH SIBJISIETCS YWIEHOM CEMbH, POJCTBEHHUKOM WY
POICTBEHHUKOM CYIpyra KOro-imoo 13 Jivll, y4acTBYIOIIUX B [ieJie, TMO0 UX npeacraButene (1. 3 4.
1 KOMMEHTUPYEMOW CTaTby).

HerpynHo 3aMeTuTh, 4TO 3aKOH HE YTOUHSET, O KAKMX MMEHHO POJCTBEHHUKAX WJET peyb.
3aKOH TOBOPHUT O POJACTBEHHUKAX KaK TAKOBBIX, B CBS3M C 3THM Ji00asl CTENeHb POJCTBA U CBOM-
CTBa JI0JKHA TIPUHUMATBCS] BO BHUMAaHUE, TaK Kak caM (pakT pOICTBAa MOXET BbI3BaTb COMHEHUE B
O0OBEKTHBHOCTHU Cy/IbH. [103TOMY IpY TOJTKOBAHMH PACCMATPUBAEMOro OCHOBAHHUS [JIsl OTBO/IA CYIbU
HETPUMEHNMO MMOHUMaHKe OJIM3KUX POICTBEHHBIX OTHOIIEHHH, UCTIONIB3YeMOe B CEMEHOM TipaBe. B
TIOCJIE/IHEM OTHOIIEHUS POACTBA UMEIOT 3HAYEHHUE /1JIs1 YCTAHOBJIEHUSI CEMEMHO-TTPABOBBIX OTHOILIE-
HUI, HAITOJTHEHHBIX MPaBaMH 1 0OSI3aHHOCTSIMHU UX CYOBEKTOB JIPYT K Apyry. [IpuMeHUTeIbHO K Mpo-
1IeCCYaJIbHOMY MHCTUTYTY OTBOJIA POJICTBO HECET B ceOe Jpyroe 3HaueHue — BO3MOKHOCTb BOHUKHO-
BEHMsI COMHEHHsI B OECIIPUCTPACTHOCTH CYJIbU B CBSI3M C YYaCTHEM B IPOLIECCE €T0 POJICTBEHHUKOB,
POZICTBEHHUKOB ero cynpyra. He umeer 3HaueHus u T0, HOLAEPKUBAIOTCS POICTBEHHbBIE OTHOIIEHUS
WIN HeT.

PoncTBO mim CBOKMCTBO CybH C JIIOOBIM JIMIIOM, YYaCTBYIOLIMM B JieJie, WM C €r0 MpeacTaBu-
TeJIEM SIBJISIETCS] OCHOBAaHUEM J1J151 OTBOAA U CAaMOOTBO/IA.

[Ipu HanMuMKM POACTBEHHBIX OTHOLIEHUI MEXAY CyIbed U MpeICTaBUTENIEM JIULA, YIACTBYIO-
HIETO B JIeJie, OTBOLY MOAJIEKUT CY/Ibsl, @ HE IIPEJCTABUTEIb.

Heo06xonumo Takske oTMeTuTh, uto Konekc cynevickoit atuku, yTB. VIII Beepoccuiickum ches-
nom cyzeit 19 nexadps 2012 r., Takxke peryaupyeT oTBof cyaeit: «Cy/ibsi TOJKeH OTKa3aThCsl OT pac-
CMOTpPEHHUS [IeJIa, €CIIU eCTh MPEeAyCMOTPEHHBIE 3aKOHOM OCHOBaHHMSI JJIsI OTBOJA CYIbU JIMOO eciu
MOXET BO3HUKHYTh KOH(DIMKT HHTEPECOB, JTMOO MOKET BOSHUKHYTh CUTYallWs1, CTABSIIIAs O] COMHE-
HHEe OECIPUCTPACTHOCTh CYJJbY, B TOM YHUCJIE B CIEAYIONIHX CITyJasx:

a) cynpyr(a) Cyapy WM JIUIO, sSIBJIsIOeecs OJM3KUM POJCTBEHHUKOM OJIHOTO W3 HUX, SIBJIS-
eTCsl JIUIIOM, YYacCTBYIOUIMM B JieJie, WM WHBIM YYACTHHKOM Tpoliecca B JaHHOM CyleOHOM Mpou3-
BOJICTBE;

0) Cynbsl WM €T0 CYIpyr(a), WK JIUIIO, SBJISIoNIeecs OJMM3KUM POICTBEHHUKOM OJHOTO W3 HUX,
MMeeT 3aMHTEePECOBAHHOCTh B pACCMATPUBAEMOM JeJie, MOKET CYIIECTBEHHO MOBJIUSATH HA XOJ1 Cye0-
HOT'O TIPOM3BOJICTBA, WM PaOOTAeT B OPraHM3aIy, SBJISIONIENCS YYaCTHUKOM TPOIIecca, UK pellie-
HUE Cy/la MOXET CYIIECTBEHHO 3aTparuBaTh UX UHTEPECHI;

B) Cy/bsl pacoJiaraeT CBeJEHUSIMHU, COIJIACHO KOTOPBIM OH MOKET CTaTh CBUAETEJIEM IO CyIlie-
CTBY JAHHOT'O CIIOpa;

I) Ha CYIbl0 WJM 4WIEHOB €ro CEMbU OKAa3bIBAETCS [aBJIEHHE, BBICKA3bIBAIOTCS YIpO3bl WU
OKa3bIBAETCSl MHOE IIOCTOPOHHEE BO3/IEIICTBUE, CTABSAIIME MO/l COMHEHUE BO3MOKHOCTh BBIHECEHUS
Cyabell 0ObEKTUBHOIO CyIeOHOTO aKTa 1o Aey» (4. 4 cT. 9).
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[Tostomy npu pelieHun BoIlpoca O TOM, Kakasi CTENeHb POJCTBA JIOJDKHA YUUTHIBATHCS MPU
YIOBJIETBOPEHUH OTBOAA, CJIEYyeT UCXOAUTh U3 CaMOI'0 IIMPOKOrO MOHUMAaHUs, TaK Kak He JI0JKHO
BO3HHMKATh HUKAKUX COMHEHHUI B OECITPUCTPACTHOCTHU CY/ABH.

Koznekc cyneiickoil 3TUKM Takke BBOAUT MOHATHE KOH(IMKTa UHTEPECOB, HAJIMYKUE KOTOPOTO
pacLeHrBaeTcs Kak BO3MOXHOE OCHOBaHME IJisi OTBojA CyiabpU. [ToHATHE «KOH(IMKT MHTEPECOB»
packpeiTo B 4. 1 cT. 19 3ak0oHa 0 rocyapcTBeHHOM IpakIaHCKOU CITykOe.

B niporieccyanbHbIX KOEKCaX CONEPKUTCS OMM3KOE TONKOBaHUE KOH(IMKTA MHTEPECOB: HAJU-
YyKhe POICTBEHHBIX CBS3EU CyIbU U JIML, YYACTBYIOLIUX B J€J€, a TaKKe JIMYHOM, NPSAMON WM KOC-
BEHHOU 3aMHTEPECOBAHHOCTH CYIbU B PACCMOTPEHUU Jienia 'S,

B-uerBepThIX, CyAbsl NOAJEKUT OTBOLY, €CJIM OH JIMYHO, IIPSMO UM KOCBEHHO 3aMHTEPECOBAH
B UCXOJI€ 3IMUHUCTPATUBHOIO Jiej1a. AHAJIOTMYHOE OCHOBAaHUE JJIs1 OTBOJA CYJbU HA3BaHO B I1. 3 4.
ler. 16 TTIK, . 5 u. 1 ct. 21 AIIK, 4. 2 cT. 61 VIIK.

It0 Hamubosee obiee OCHOBAHME [T OTBOJA CYJbU. 3aKOHOATEILHO HE ONpeJIeNIeHO TOHSI-
THUE JIMYHOU, MPSIMON UM KOCBEHHOM 3aMHTEPecOBAaHHOCTU. O/IHAKO B HAYYHOU JIUTEPATYPE MHEHUSI
YUEHbIX MpaKTHUUecKu equHbl. Ilon npsMoil 3aMHTepecOBaHHOCTBIO TIOHUMAIOTCS T€ CIyvau, KOrjaa
CYbsI BBICTYIAET VI MOXKET BBICTYNATh CTOPOHOM 10 JIENTy, TPETHUM JIMLIOM JIHOO TIOTyIUTh KaKyIo-
TO HENOCPEJCTBEHHYIO BBITOAY OT OJ1arornoixyqHoro ucxoaa aena'®. KocBeHHasi 3aMHTEPEeCOBAaHHOCTD
MMeeT MHOW XapaKTep: He caM Cy[bsl, HO ero OJIM3Kue, 3HAKOMBIE MOTYT MOJYYUTh BBITOAY OT pac-
cMoTpeHnus ena. K mpumepy, cymbsi paccMaTpuBaeTt J1esio 00 OCTiapuBaHuM Oe3/1efCTBUS PETUCTPH-
PYIOILIETO OpraHa, B pe3y/IbTaTe ero 3HaKOMBII MOXET PHOOPECTH OIpe/ie/IeHHbIe TIPaBa. YJyacTue B
Ka4yecTBE OJJHOI U3 CTOPOH IO JIeJTy pPOACTBEHHUKA WJIM 3HAKOMOTO CyAbY O3HAYaeT HAIMYMe KOCBEH-
HOW 3aMHTEPECOBAHHOCTU CY/IbU: BBIHECEHUE PEIIEHUSI MOXKET PUHECTU BBITOJY €r0 POJICTBEHHUKY
WK 3HaKoMoMYy. JIMuHasi 3aMHTEpecCOBAaHHOCTb, OYEBUJHO, O3HAYAET BAXKHOCTH Jiesa ISl CaMOTO
cyabu. K mpumepy, poncTBEHHUK CyIbU padoTaeT IOPUCKOHCYIBTOM OpraHU3aI|H, CIIOP C Y9aCTHEM
KOTOPOW paccMaTpUBaET CY/bSI.

2. B 4. 2 KOMMEHTHPYEMOI1 CTaTbu MPUBEJEH PACIIMPUTENbHbBIM MOAXO] K OCHOBAaHUAM IS
OTBOJA CY[bU: Cy[bsl HE MOKET Y4aCTBOBaTb B PACCMOTPEHUU aJMUHMCTPATUBHOIO JieJia U TOJJjIe-
XKUT OTBOAY, €CJIM MMEIOTCS MHBbIE, He TIPElyCMOTPEHHbIE Y. 1 TaHHOM CTaTbll 00CTOSATEbCTBA, KOTO-
pble MOT'YT BBI3BaTh COMHEHHS B €0 0OBbEKTUBHOCTH M OecripuctpacTHOCTH. [isi cpaBHeHust: B AIIK
MIPUBEIEHHOE OCHOBAHUE ISl OTBOJA CYJbU YIIOMUHAETCS KAaK OJHO M3 HUX B TOM K€ psALy, YTO U
yKa3aHHbIE B Y. | aHAIM3UPYEMON CTaTbH.

OTtHOocuUTeNTbHAs HEONPE/IEIEHHOCTD ITPABOBOM HOPMBI ITO3BOJISIET CTOPOHAM IO/IBECTH TOJ] HEe
MHOTHE 0OCTOSITEILCTBA, KOTOPBIE Yallle BCEro He CBUIETENbCTBYIOT O HAJIMYMK 3aMHTEPECOBAHHO-
CTH CyIbH WY O HAIMYUU OOCTOSITEIIbCTB, CHOCOOHBIX BBI3BATh COMHEHHUSI B €70 OECIIPUCTPACTHOCTH:
CyIbsl YK€ paccMaTpuBaj APYrue CIopbl C Y4aCTHEM TeX k€ CTOPOH U BBIHOCHJI PElIeHUs MPOTUB
3asBUTENS OTBOJA, CYJbsl HE YIOBJIETBOPUII XO/IaTaliCTBa CTOPOHBI, Hapyimi HopMbl KAC, ynenun
CJIMIIIKOM MHOTO BHUMAaHUs1 JOBOAAM IIPOTHUBOIOJIOKHOW CTOPOHBI U 11p. BMecTe ¢ TeM Te ke camble
(bakThl MOTYT KOCBEHHO CBHJIETENILCTBOBATh 00 OTCYTCTBUH OecIIpUCTpacTHOCTHU cyabh. K mpumepy,
CyIbsi HBOOOCHOBAHHO OTKJIOHSIET XOATaliCTBA OJHOM CTOPOHBI (00 MCTPeOOBAHMH OKA3ATEIBCTB, O
JONIpPOCEe CBUAETENIS U ITP.), B Pe3yJIbTaTe Yero JaHHasi CTOPOHA OKA3bIBA€TCsl HE B COCTOSIHUY BBIIIOJI-
HUTh BO3JIOKEHHOE Ha Hee OpeMsl JOKa3bIBaHWsSI U B MTOTE MOKET «IIpOUrparh aeno». Haodoport,
0€30CHOBaTE/IbHOE YJOBJIETBOPEHNUE XOAATANCTB APYrod CTOPOHBI MOXET MPHBOOUTH K 3aTSIrMBa-
HUIO TIpoliecca (0ecCKOHeUHbIe OTJIOKEHH ), BHIHECEHHIO HE3aKOHHOTO ¥ HEOOOCHOBAHHOT'O CY/I€OHOTO
aKTa.

18 cwm. nogpobHee: Peuwtemnurosa U.B. Jleno nomano K 3aMHTepecoBaHHOMY cyabe. Korna i kak Jydirie 3assBUTh 0TBOA // ApOuT-
paxHas npaktuka. 2014. Ne 6.

9 Cm.: I'paxxpanckoe npoleccyaisHoe 3akoHozateberBo: KommenTapuii / Ilox pen. MLK. I0koBa. M.: FOpua. nur., 1991. C. 28.
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3. B 4. 3 KOMMEHTHPYEMOH CTAaTbU TPUBEAEH YaCTHBIN CIIy4ail HEBO3MOKHOCTH YYaCTHS CY/IbU
B PACCMOTPEHUH JIeJ1a: AIMUHUCTPATHUBHOE AEJI0 O IPUCYKICHUH KOMIIEHCAIUY 32 HapyIlIeHHe TTpaBa
Ha CYAONPOU3BOACTBO B Pa3yMHBII CPOK HE MOKET pacCMaTpUBAThCS CYAbEeH, €CIM OH paHee MPUHU-
MaJl yJacTHe B PACCMOTPEHHH JeJ1a, B CBSI3M C KOTOPBIM BOZHHMKJIM OCHOBAHUS /IS TIPEAbSIBICHUS
TaKMX TpeOOBaHUU. B 3T0li cuTyaluy HET MOBTOPHOCTH PACCMOTPEHHUS Jef1a, TI03TOMY 3aKOH Bbljle-
JMJ JaHHBIA cydait oco0o, a He mpuBen ero B cT. 32 KAC. Ho soruka 3akoHomartesnsi O4eBU/IHA:
CyIbsl HE MOXET pacCMaTpUBATh 3asIBJIEHHE O MPUCYKICHUN KOMIIEHCAIINY 32 HapyIlleHue MpaBa Ha
CYJOITPOM3BOJICTBO B Pa3yMHBII CPOK, TaK KaK MMEHHO €ro JeUcTBUs (Oe3/1efiCTBUE) ABISIOTCS 00b-
eKTOM CyIeOHOro pa3orparebCcTBa.

4. B nenax oOecniedeHus: 0OBbEKTUBHOCTH M OECIIPUCTPACTHOCTU CYIbU TMPU PACCMOTPEHUM
7ieNa 3aKOHOM BBEJICH 3allpeT Ha BKJIIOYEHHE B COCTaB Cy/a, pacCMaTPUBAIOIIETO aIMUHUCTPATUBHOE
1eJ10, CyJield, KOTOPBIE COCTOSIT B POJCTBE MKy COOOM, SBJISIOTCS YJIeHAMU OTHON CeMbH, POJCTBEH-
HUKaMU WY CYTIPYTY KOTOPBIX SIBJISIIOTCSI poICTBeHHMKaMH. [1oj1 cocTaBoM cyja MOHUMAIOTCSI CY/IbH,
paccMaTpHBalolIye JaHHOE JIeJI0 B KOJUIETMaJIbHOM cocTaBe. Tak, B amnesuISIMOHHOM TOPSIAKE 3TO
TPU MPO(ECCUOHAIBHBIX CY/IbHY, B KACCAIIMOHHOM TOPs/IKE Ha YpOBHE cyaa cyobekta PP 310 uieHs!
npe3uIMyMa JAaHHOTO cy/la. YKazaHHOe TpeOOBaHUe NMPeAbSABIISAET 0COOBIH MOAXOM U K OTOOPY Cyaeu
B WIEHBI IPE3UAMyMa Cy/ia AJIsl TOTO, YTOObl B AajbHEWIeM n30exaTh HEBO3MOKHOCTH pacCMOTpe-
HUS JIe)T BBULY CAMOOTBO/IA WJIM OTBOJIA CY/IEH, SIBJISIONIMXCS YWIEHAMH MPE3UIMyMa COOTBETCTBYIO-
IIEro Ccyza.

Crarbsa 32. HejonmycTumMoCTh NIOBTOPHOTO Y4ACTHS
CyAbH B PACCMOTPEHUN AAMUHUCTPATHBHOIO JeJia

1. Cyapbsi, npuHEMAaBIINI yYacTHE B PACCMOTPEHUH a/IMIHHCTPATHBHOIO /1eJia B cy/1e
NepBoH HHCTAHINH, He MOKeT y4acTBOBATh B PACCMOTPEHHUH 3TOr0 JieJia B Cy1ax aneJuisi-
IMOHHOM, KACCAIIMOHHON U HA30PHOI NHCTAHIHIL.

2. Cynps1, 1pMHUMABIINH yYacTHe B PACCMOTPEHNH a/IMHHUCTPATUBHOTIO J1eJia B Cye
aneJUISIIMOHHON HHCTAHINH, He MOKeT Y4aCTBOBATh B PACCMOTPEHHH 3TOr0 JeJa B cyJax
NMepBoil, KACCAIMOHHOI U HAI30PHOM MHCTAHIIUI.

3. Cyaps1, (pMHUMABIINH yYacTHe B PAaCCMOTPEHNH a/IMHHUCTPATUBHOTIO JIeJia B Cye
KacCaMOHHOH MHCTAHINHU, He MOKeT y4acTBOBaTh B PACCMOTPEHHH 3TOrO0 JeJa B CyAax
NepBoil, aneJJISIIUOHHON U HA/I30PHOM MHCTAHIIUIL.

4. Cynps1, 1(pMHHMABIINH yYacTHe B PAaCCMOTPEHNH a/IMHHUCTPATUBHOTIO J1eJia B Cye
HAA30PHON HHCTAHINH, He MOKeT y4acTBOBAaTh B PACCMOTPEHNH 3TOr0 JieJia B CyJax nep-
BOI, aneJUIIIHOHHON U KAaCCAIHOHHO MHCTAHIIH.

1. CornacHo ct. 6 KoHBeHIIMM O 3aI1UTe MpaB YelI0BeKa U OCHOBHBIX CBOOOIT «KaKIbIH B CITydae
CIIOpa O €ro IPakJAHCKUX MPaBax v 0OSI3aHHOCTSIX WK TIPU MIPEABSIBICHUH eMY JI0O0T0 yrOJOBHOTO
OOBMHEHHsI UMEET MPABO Ha CIIPaBEIMBOE U MyOIMYHOE pa3OMpaTeIbCTBO Jiesia B Pa3yMHBIM CPOK
HE3aBUCHMBIM M OECIIPUCTPACTHBIM CYJIOM, CO3JaHHBIM HAa OCHOBaHHMHM 3aKOHa». B mporeccyanbHOM
MpaBe CyIIeCTBYET KOMILIEKC Mep, 00eCcrIeurBaIONINX OOBEKTUBHOE U CIIPABEITIMBOE PACCMOTPEHHUE
AeJl, OQHUMHU U3 HUX SBJISIOTCS MPOLECCYaIbHO-TIPABOBOM MHCTUTYT OTBOJA M NPSIMOM 3alpeT Ha
ydacTue CyJb1 B pACCMOTPEHUH OJJHOTO U TOTO Xe Jiesia B Pa3HbIX CyAeOHbIX MHCTaHIUsAX. COBpeMeH-
HBI MOJIXO]1 MPOILIecCyaIbHOTO 3aKoHoaaTebcTBa (B ToM uncie KAC) kacaercs 3arpera paccMarpu-
BaTh TO K€ JIEJI0 B IPYTUX MHCTAHIMSAX, HO HE COIEPKUT 3alpeTa Ha IOBTOPHOE pacCMOTPEHHE Aeia
cyabel (COCTaBOM cCyjiei) Mo TOW ke MHCTAHIIMU B CTydae OTMEHBI CyIeOHOTO aKTa BBIIECTOSIIMM
CYIOM U HarlpaBJIeHHs ero Ha HOBOE pacCMOTpEeHHUe Oe3 CreMaIbHOW OTOBOPKH O PACCMOTPEHHH B
MHOM CyieOHOM COCTaBe, TOYHO TaK ke KaK JieJia 10 HOBBIM MJIM BHOBb OTKPBIBIIMMCS] OOCTOSITEIb-
CTBaM MOXET [IEPEeCMaTPUBATh TOT K€ CY/Ibsl, YEH aKT NIepecMaTpUBAETCSI.
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IlepBeiil 3anper kacaercs Cy/pH, IPUHUMABIIETO yYacTUE B PACCMOTPEHUN aJMUHUCTPATHB-
HOT'O JieJIa B Cy/ie NepBOil MHCTaHUMK. Takol cy/ibsi HE MOXET y4acTBOBaTh B paCCMOTPEHUM ITOTO
Jefa B CyJax amneJUISIMOHHOM, KacCallMOHHOW M HaA30pHOM MHCTaHimil. Eciu neno mo meppoit
MHCTaHIMU OBUIO PACCMOTPEHO KOJUIETHAIbHO, TO HM OJMH M3 TPEX Cy/Iel He BIIpaBe y4acTBOBATH B
MEPEeCMOTPE JAHHOT'O iej1a B aleJUISILIMOHHOM, KacCalluOHHOM M HaJ30pHOM Mopsakax. VckioueHne
CHeIaHO TOJIBKO TSI IEpeCcMOTpa JeJ1 10 HOBBIM MJTA BHOBb OTKPBIBIIMMCSI OOCTOSITEIbCTBAM, KOTO-
pble IIepecMaTprBaeT, Kak MPaBUIIO, TOT K€ CY/Ibs, KOTOPbI paccMaTpuUBall Jiesia Mo MpaBuiam mnep-
Boii uHcTaHImu. CornacHo 4. 2 c1. 345 KAC nepecMoTp 10 HOBBIM MJTH BHOBb OTK PBIBIIIUMCSI 0OCTOSI-
TEeJILCTBAM CY/ICOHBIX aKTOB aneJUISIIIMOHHON, KACCAIIMOHHOW VJTH HAJI30PHOWM MHCTAHIIVH, KOTOPHIMU
M3MeHEeH 00KaJIOBaHHBIN CYIeOHBIN aKT WM MPUHSAT HOBBIM CyleOHBIA aKT, MPOU3BOAUTCS CYAOM,
M3MEHUBIIINM Cy/eOHBIA aKT WM MPUHSIBIIAM HOBBIN Cy/IeOHbIN aKT.

B npuBeneHHo cTaThe FOBOPUTCS O TOM, UTO JIEJI0 TIO HOBBIM MJTM BHOBB OTKPBIBIIMMCS 00CTO-
SITEIbCTBAM IEPECMATPUBAETCS TEM K€ CY/IOM, KOTOPBIil BHIHEC PEIlIEHHE, a He TeM ke cyapeil. [1pu
cucteMHOM TosKoBaHuU cT. 345 KAC u 4. 1 KOMMEHTUpYyeMOl CTaTbl CTAHOBUTCS MOHSITHO, YTO
TaKOE JEJI0 MOXKET ObITh MEPECMOTPEHO TEM ke CYIbEH.

TpeOyeT yTouHeHus ACUCTBHE aHAIM3MPYEMOTO 3allpeTa B Cllydyae y4acTHsi CyIbH He BO BCEM
CyaeOHOM pa3OMpaTeNbCTBe, a MPH COBEPIIEHUH HEKOTOPHIX MpollecCyalbHbIX AedcTBuid. K mpu-
Mepy, BIIpaBe JM CYIbsl, pACCMATPUBABIIMI aMUHUCTPATUBHOE JEJI0 B MPEIBAPUTEILHOM CyIe0-
HOM 3ace/IaHNM Cy/ia MePBOW MHCTAHIIMK, PACCMATPUBATh JIEJIO B COCTaBe Cy/Iel apOUTPaXHOTo Cyaa
aneJUTSIMOHHON MHCTaHMK? OTBET Ha JaHHBIA BOMPOC ObUT JaH MPUMEHHUTEHHO K apOUTPaKHBIM
cyaam: «B cooTBercTBUM ¢ "acThio 1 ctathyt 22 ApOUTpaXHOTO MpolieccyalbHOro koaekca Poccmii-
ckoil denepaniiul Cy/bsi, IPUHUMABIIHIA yUacTHe B pACCMOTPEHHUH Jiesia B apOUTPaKHOM CyJe EpBOM
VHCTaHLIMY, HE MOXKET Y4aCTBOBaTh B PACCMOTPEHHMHU 3TOT'O €A B CyJaX ane/UISIIMOHHON U Kaccalu-
OHHOW MHCTaHLMH, a TaKXKe B MOPAJKE Haq30pa. B cBsA3M € 3TUM Cyabsi, pacCCMaTpUBABILUI B COOT-
BeTCTBUM ¢ YacThio 1 cratb 136 Kozekca zieno B npeaBaputesbHOM CyneOHOM 3aceJaHum apOuT-
PaXKHOTO CyJa MepBOM MHCTAHIMM, HE BIIPABE pacCMaTpUBATh €r0 B COCTaBE CyAeH apOUTPaKHOIO
CyJa anesuISILIMOHHON MHCTaHIMW» (1. 1 nHpopmanmonHoro nucema Ipesnguyma BAC P® ot 22
nexadpst 2005 1. Ne 99 «O0 oTaenbHBIX BOMPOCAX MPaKTUKK MPUMEHEHHs] ApOUTPaKHOTO MPOIECCy-
aspHOTO Koziekca Poccmiickoit depeparnyn»). AHAJIOTHYHBIM 00pa30M «Cylibsl, IPUHUMABIIAN y4a-
CTHE B PACCMOTPEHHH JieJia B apOUTPaKHOM CyJie TIepBOM MHCTAHIINH, HE MOKET y4acTBOBaTh B pac-
CMOTPEHMHU 3TOTO JieJia B CyJlaX aneIsMOHHON U KAaCCAllMOHHOM MHCTaHIIMM, a TaKKe B MOPSIJIKE
Hagzopa. ClienoBaresibHO, CY/Ibsl, BHIHECIIUI OIpe/ieieHre apOUTPaXHOTO Cyia TIepBOM MHCTAHIIUH
00 obecrieueHny UcKa Win 00 OTKase B 00ECTIeYeHNH UCKa, He MOXET Y4aCcTBOBATh B PACCMOTPEHHU
7ieNa B COCTaBe Cy/iei apOMTPakHOTO Cy/a aneJUIsIIIMOHHON MHCTaHIMU» (1. 2 yromsiHyToro MHgop-
MAIIMOHHOTO MuchbMa). OUeBUIHO, YTO OOIIME TOJIOKEHUsI MOTYT OBITh UCTIONb30BAHbI IIPU MPUMe-
Henun KAC.

2. Bropoii 3arpet OTHOCUTCS K CyAbe, IPUHUMABILIEMY yYacTHE B pACCMOTPEHUH aIMUHUCTpa-
TUBHOTO JIeJIa B CyJle aneJUILIMOHHON MHCTaHIIMU. Takoi cy/ibsl He MOXET Y4acTBOBAaTh B PACCMOT-
PEHMM ITOTrO Jiesia B Cy/ax MepBOid, KaCCAIMOHHOM U HaJ30PHON MHCTAHIIUI.

3. Tpetwnii 3ampet KacaeTcs CyJby, IPUHUMABILIETO Y4acTHe B pACCMOTPEHMH aIMUHUCTPATUB-
HOT'O JieJla B Cy/le KaCCAlMOHHOM MHCTaHUMU. Takol Cy[bs HE MOKET Y4acTBOBAaTh B PACCMOTPEHUU
9TOrO Jiesia B Cy/lax MMepBOu, aneUIsIIIUOHHON U HAI30PHON MHCTAHIIUM.

4. YeTBepThlil 3alIpeT OTHOCUTCH K CyAbe, IPUHUMABIIIEMY YYacTHE B PACCMOTPEHUHU aJMUHU-
CTPaTUBHOIO JIeJIa B Cy[€ HaJ30pHOM MHCTAHIIMU. Takoi cyabsi HE MOXKET y4yacTBOBaTh B pacCMOTpe-
HUU 3TOTO JieJia B CyJax MepBOy, aneuTISIIIMOHHON M KaCCallMOHHOW UHCTAHIIUT.

B cnyvasx, npuBeieHHbIX B 4. 2—4 KOMMEHTUPYEMOU CTaTbu, UMEETCS B BUAY KaK ydacTue
CyIbH B Ka4eCTBe IMpeJIcelaTelIbCTBYIOIIETO, JOKIIUMKA WIH «OOKOBOTO CyIbU» (B Cydae pa3ou-
paresibCTBa Jiesla B COCTaBe TpeX NpoeCcCUOHAIbHBIX CYJel), TaK U Y4acThe Cy[bU B PACCMOTPEHUU
JieJ1a B COCTaBe Mpe3uJuyMa COOTBETCTBYIOIIETO CY/a.
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KAC npenycmarpuBaet IOMOTHATEBHOE OCHOBaHUE 1J1s OTBOAA CY/IbM IIOMUMO CIIy4YaeB, yKa-
3aHHBIX B cT. 31 1 32 nanHoro Kogekca: uien JJUCIUITIMHAPHON KOJIJIETMH HE BITPaBe paccMaTpuBaTh
aJIMUHUCTPATUBHOE JIEJIO TI0 MOCTYMUBINEHN B JIUCIUTUIMHAPHYIO KOJUIETHIO kajio0e (0OpaIlieHno) B
ClTyyasix, €CJId OH yYaCTBOBaJI B PACCMOTPEHUH JAHHOTO aIMUHUCTPATUBHOTO JIeJ1a B KAYEeCTBE YJIeHa
KBaJIM(PUKALIMOHHOM KOJUIETHH cyneit (cT. 232).

Crarbsa 33. OTBO IPOKYpopa, ceKpeTapsi CyJ1e0HOro
3ace/IaHNsl, YKCIEPTa, CIENHAJTUCTA, lePeBOUNKA

1. IIpoxkypop, cekpeTapb cyaeOHOro 3aceJlaHus1, IKCNEPT, CHEIHATUCT, IePeBOINK
He MOTYT Y4acTBOBAaTh B PACCMOTPEHHH aMHHUCTPATUBHOIO /1eJ1a U MOJIeKAT OTBOIY
10 OCHOBAHUAM, peycMOTPeHHbIM cTaThell 31 HacTosmero Konekca.

2. dKcHepT U CHeNUATUCT TaK:Ke He MOTYT y4acTBOBATh B PACCMOTPEHHH aMHHU-
CTPATHBHOIO J1eJ1a, eCJIM OHU HAXOAWJIUCH JHO0 HAXOASTCS B CJIyKeOHOM Wi HHOI 3aBH-
CHMOCTH OT KOro-Jn0o u3 Jimll, yY4aCTBYIOIIUX B Jiejie, H UX MpeICTaBUTeJIeli.

3. YuacTtne npokypopa, cekpetaps cyae0HOro 3aceJaHusi, JKCIePTa, CNENHAJNCTA,
nepeBOJUYHKA B MPeabIAYIeM PACCMOTPEHHH CYJI0M JAHHOI'0 a/IMUHICTPATHBHOIO /1eJia B
KayecTBe COOTBETCTBEHHO MPOKYPOPa, CEKpeTapsi CyeOHOro 3aceaHusi, SKcIepTa, cie-
UAJUCTA, IePeBOJYHKA He SIBJISIETCSI OCHOBAHNEM /IJIs NX OTBOJA.

1. ITpu paccMOTpeHUM aJMUHUCTPATUBHBIX JIEJT OTBOJ MOXET OBITh 3asIBJIEH HE TOJIBKO CYAbE,
HO M JIpyTMM CyObeKTaM, a UIMEHHO IPOKYpPOpY, CEKpeTapio CylaeOHOro 3aceaHus, IKCIepTy, crie-
[IUAJIMCTY, TIEPEBOAUUKY. [IJIs1 mepeuncIeHHbIX CyObeKTOB AEHCTBYIOT T€ K€ OCHOBAHUsI AJIs1 OTBOJA,
KOTOpBIE YCTaHOBJIEHBI I cynert (cM. komMeHTapuid K cT. 31 KAC). YkazaHHble CyObEKTBl OTHO-
CATCS K Pa3HBIM Ipynram cyObeKTOB aJMUHUCTPATUBHO-TIPOIECCYaTbHBIX IPABOOTHOIIEHUI: TIPO-
KypOp BKJIIOUEH B YKCJIO JIMII, YIaCTBYIOIIHX B A€JIe; IKCIEPT, CIEIUATNCT U MEPEBOIYMK — ITO JIUIIA,
COIEUCTBYIOIIHE OCYILIECTBICHUIO TIPABOCYMsI; CEKPETaphb Cyla — COTPYAHUK cyaa. [loueMmy UMEHHO
JaHHBIEC JIMIA BBIICICHBI 3aKOHOM B KauecTBe CyOBEKTOB, KOTOPHIM MOXET OBbITh 3asiBJICH OTBOA?
Takoli mozxox 3akoHoaTes sl 00yCIOBJIeH TeMHU (DYHKIIMSMU, KOTOPbIE KaXKAbIA U3 MePeUnCIeHHBIX
CyOBEKTOB BBHIMIOJHSET B Tpoliecce CyAeOHOro pa3ouparenbeTBa. TeM, HACKOIBKO OHU HE3aBHCHMBI
OT MHBIX YYACTHHMKOB IPOIIeCca, OMpeesseTcsi BO3MOKHOCTb JJ0OPOCOBECTHOTO BBHIIIOIHEHUSI MU
CBOUX (PyHKLMH.

[Tpokypop HazieneH MpaBoM OOpPaTUTHCS B CYJl C aIMUHUCTPATUBHBIM HCKOBBIM 3a5IBJICHUEM B
3aIIUTY TpaB, CBOOOJ U 3aKOHHBIX MHTEPECOB T'PaXkJaH, HEONpeJeJIEHHOTO KpyTa JIUI] MJIH HHTEPECOB
Poccuiickoit ®enepanun, cyobekToB PO, MyHUIMIIAIBHBIX 00pa30BaHUIA, a TAKKE B IPYTUX CIyYasiX,
MIPEyCMOTPEHHBIX (he/lepabHBIMU 3aKOHaMH. Takke MPOKypop BCTyMaeT B CyAeOHBIH Mpoliece
JIaeT 3aKJTI0YeHUe TI0 aJIMUHUCTPATUBHOMY JieNy B ciyvasx, npeaycMorpeHHbx KAC (c1. 39 KAC).
[Tpu BBIOTHEHUH BO3JIOKEHHBIX TIOTHOMOYMH IPOKYPOP JAOKEH ObITh HE3aBUCUM OT APYTUX y4yacT-
HUKOB ITPOIIecca, UMEHHO M0 STOM MPUYKMHE OH MOAJIEKUT OTBOAY IMPH HATMIUU OOCTOSATEIBCTB, YKa-
3aHHbIX B cT. 31 KAC.

DKCnepT, CeNUaTUCT U MEPEBOIYMK BHITOTHSIOT B CYJeOHOM pa3oupaTebCcTBe BaKHbIE (DyHK-
. Ha ocHOBaHMM TIPOBEAEHHOTO MCCIIEI0BAHMS SKCTIEPT MOATOTABIMBACT 3aKTIOUEHUE, KOTOPOe
SIBJISIETCS] IOKA3aTeIbCTBOM MO Jieny. Hasmume 3amHTepecoOBaHHOCTH KCIEepTa MOXKET NPUBECTH K
HEOOBEKTUBHOMY OTHOILIEHHUIO K MIPEIMETY €ro JesATeIbHOCTU. B uTore B OCHOBY CyleOHOro perie-
HUSI MOXKeT OBITh TIOJIOKEHO HeJIOCTOBEPHOE WM JIaxke chatbcUUITMpOBaHHOE 3aKmoueHue. Keratu,
OIHUMHM U3 OCHOBAHUI JIs1 TIEpecMOTpa CyeOHOrO aKTa 1o BHOBb OTKPBIBIIMMCS OOCTOSATEIHCTBAM
SIBJISIIOTCSI YCTAHOBJICHHBIE BCTYIUBIIUM B 3aKOHHYIO CHJIy MPUTOBOPOM CyJa 3aBEIOMO JIOKHOE
3aKJII0YEHHE IKCIIePTa, 3aBeIOMO HEMPaBUIIbHBIN MepeBol, (haibCudUKaIMs T0Ka3aTenbCTBa, KOTO-
pble MOBJIEKJIM 32 COOOM MPUHATHE HE3aKOHHOTO UM HEOOOCHOBAHHOTO CYIEOHOTO aKTa 110 JAHHOMY
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aMUHUCTpaTUBHOMY zieny (1. 2 4. 2 c1. 350 KAC). KoHcynbTaiiys 3auHTepecOBaHHOTO CIIEIUAIACTA
TaK’Ke MOKET HEraTUBHO OTPa3UThCs HA pa3pelieHHOM JeJie.

CexkpeTtapb CyaeOHOTo 3ace/IaHusI:

1) ocyiecTBisieT HarpaBJieHUe CyAeOHbIX BHI30BOB U M3BEIICHUIA;

2) mpoBepsieT SIBKY B CY/I JIUII, KOTOPbIE JIOJKHBI YIaCTBOBATh B Cy/IeOHBIX 3ace/IaHMAX, BBIsC-
HsIeT IPUIHMHBI UX HESIBKY U JIOKJIAIBIBAET 00 9TOM MpeJICeIaTeIbCTBYIOIIEMY B CY/IeOHOM 3ace/IaHNH;

3) obecrnieurBaeT KOHTPOJb 32 (PUKCHPOBAHMEM XOJa CyJeOHOTo 3aceJaHusl TeXHUYSCKUMHU
CpeACTBaMu;

4) BeieT MPOTOKOJI CyAeOHOTO 3ace/IaHus;

5) ocdopmiisieT MaTepuaibl AAMUHUCTPATUBHOTO J€N1a;

6) BHINIOJHSACT WHBIC MOPYUYCHUS TPE/ICENATeNIbCTBYIOMIEr0 B cyaeOHOM 3aceqaHuu (cT. 53
KAC).

3HAYMMOCTh TMePEUNCIICHHBIX MTOJTHOMOYUIA, BO3JIOKEHHBIX 3aKOHOM Ha CeKpeTapsi CyleOHOro
3ace/laHus, TaKXe TOTIePKUBAET HeOOXOAUMOCTh OTCYTCTBHS €ro 3aMHTEPECOBAHHOCTH B MCXOJIE
aena.

2. IIpuMeHUTENTHHO K SKCHEPTY U CHEMATUCTY YCTAHOBJICHBI JIOTIOJIHUTEIbHbIE OCHOBAHUSI /111
OTBOJIa: OHM HE MOT'YT y4aCTBOBaTh B PACCMOTPEHUU aJMUHUCTPATUBHOIO JIej1a, €CIU OHU HaXOIU-
JIMCh JIMOO HAXOMATCS B CITyKeOHOU MM MHOW 3aBUCHMOCTH OT KOTO-JIMOO U3 JIMII, yYaCTBYIOIIUX B
nene, U ux npeacrapuresiend. Hamuure Takoi 3aBUCMMOCTH (KaK B HACTOSIIEM, TaK U B IIPOIILIOM)
MOJET OKa3aTh OTPHIIATEeJIbHOE BO3IEHUCTBHE HA OOBEKTUBHOCTh BBIBOJIOB.

3. 3aKOHOM YCTaHOBJIEHO OIpeie/IeHHOEe MCKITIOUeHUE: yJacThe MPOKypopa, ceKperaps cyaeo-
HOTO 3aceJlaHusl, SKCIepTa, CIIeUaINCTa, EPEeBOAYMKA B MPEIbIIYIIIEM PACCMOTPEHUU CYIOM JIaH-
HOT'O aJIMMHUCTPATUBHOTO JIeJIa B KA4eCTBE COOTBETCTBEHHO IMPOKYPOpa, CEKpeTapst CyaeOHOro 3ace-
JaHUs, SKCTePTa, CHEeIUaIUCTa, IEPeBOIUMKA He SIBJISETCS] OCHOBAaHUEM JUIsl UX OTBoja. [laHHBI
TMO/IXO]T 3aKOHOATe ST 0OOCHOBAH TEM, UTO TIEPEUMCIICHHbIE CYOBEKThI BBITIOHSIIOT CBOM TTpodeccH-
OHAJIbHBIC ¥ JIOJUKHOCTHBIC OOSI3aHHOCTH KaK B TIPEAbIAYIIeM, TaK W B HACTOSIIIIEM CyJIeOHOM 3ace-
JAHUU.

Crartbsa 34. 3agaBieHuda 0 caMOOTBO/€e H 00 OTBO/I€

1. Ilpu HaaMyuM OCHOBaHMWII, MpPeayCMOTpPeHHbIX crarbsiMu 31-33 HacTosIero
Koaekca, cyabsi, IPOKYpOp, CeKpeTapb CyJeOHOro 3aceJaHusi, SKCHEpPT, CHeNUaJNCT,
nepeBOJUYHK 00513aHbI 3asIBUTH caM00TBO/. I1o TeM ke 0CHOBaHHSIM OTBOJI MOXKET ObITh
3asiBJIeH JUIaMH, Y4aCTBYIOIIUMH B JieJie, WIH PACCMOTPEH 110 HHUIUATHBE Cy/a.

2. Camo00TBOJ WJIH OTBOJ J0JLKeH ObITh MOTHBHPOBAH M 3asIBJIEH [0 HaYaJja pac-
CMOTPEeHHsI aJMUHUCTPATHBHOIO JeJa [0 cylecTBy. B Xxoe paccMoTpeHusi aiMHUHUCTPA-
THBHOIO JieJia 3asiBJeHHe 0 CaMOOTBO/e WIH 00 OTBOJe I0IYCKAeTCsl TOJbKO B ciydae,
€CJIH OCHOBaHHE CaMOOTBO/JA WJIH OTBOJA CTAJ0 M3BECTHO JHLY, 3aABJSIOIIEMY CAMOOT-
BOJ WIH OTBOJ, 00 Cyay NocJjie Ha4yaja pacCMOTPeHHsl aMHHUCTPATHBHOIO jeJia Mo
CyLIleCTBY.

3. B cayuyae oTka3a B yJ0BJeTBOPEHUH 3asiBJeHHsI 00 O0TBO/Ie M0/1a4a NOBTOPHOIO
3asBJIeHHsI 00 OTBO/Ie TeM >Ke JIMIOM H 10 TeM *Ke OCHOBAHUSIM He JONyCKaeTcs.

1. O0mumMK TpaBWJIaMH, MPU3HABAEMBIMUA BCEMH POCCHUICKMMU IMPOIECCYATbHBIMU KOJEK-
caMH, ABJIAIOTCA CIEAYIOLUE:

1) mpy HaMMYUKM OCHOBAHWM JJIsS OTBOAA CYIbU U JIPYTHX CYOBEKTOB TakHe CyOBEKTBI 00si-
3aHbI 3asBUTh cCaMo0TBOA. Hopma cpopMynrpoBaHa Kak 00si3pIBaIONIast CyObEKTOB, KOTOPHIM B CHITY
3aKOHA MOXET OBITh 3asiBJIEH OTBOJI, MIPY HAJMYUHM HA TO OCHOBAHWU 3asBUTH camooTBol. B KAC
K Ha3BaHHBIM CYOBEKTAM OTHOCSITCS Cybsl, IIPOKYPOP, CEKpeTaph CyIeOHOTO 3aceaHusl, IKCIepT,
CMIELUAJIICT, IEPEBOUHUK;
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2) Tpy HAJTMYUK TeX K€ OCHOBAHWI OTBOJ MOXET ObITh 3asBJICH JIMI]AMU, YIACTBYIOIIIUMU B
JeJie, WIM pacCMOTPEH MO MHUIMATUBE cyaa. Jliis ul, y4acTBYIOIIUX B Aejie, HopMa cpopMyupo-
BaHa Kak JVCIO3UTUBHAS: 3asBJIATH OTBOJ — 3TO MPABO, a He 00sI3aHHOCTh. [TOMUMO JIUTI, y9acTBY-
IOIUX B JIeJie, OTBOJ MOXET ObITh 3asiBJIEH W 10 MHWIIMATUBE WX Tpencraputens. Benen 3a I'TIK B
KAC 3akpermieHO mpaBUjio O BO3MOKHOCTH PacCMOTPEHHsI OTBOJIA 110 MHUIMATUBE cynaa. B nienom
9TO HOBOE MOJIOKeHue 3akoHa, BriepBble BBeeHHOe B I TIK B 2002 r. (u. 1 ct. 19). Ilpu komteruasb-
HOM PacCMOTPEHUH JieJia OTBOJ [0 MHUITUATUBE Cya MOKET UCXOIUTh OT JII0OOTO Cy/IbU WU CyJen
13 KOJUIETMAJIbHOTO cocTaBa. TOYHO TaK ke Cy/bsl WJIM KOJUIETHAJIbHBINA COCTAB CyAed MOKET UHUITH-
MpOBaTh OTBOJ MPOKYPOPa, CEKpeTaps CylaeOHOro COCTaBa, KCIepTa, CrielaIcTa, iepeBoaunka .

2. KAC BOCIpou3BOIUT HOPMY, 3aKPEIJICHHYI0O B COBPEMEHHBIX MPOLIECCYAIbHBIX KOAEKCaX,
0 BpeMeHH, KOrIjIa MOXeT ObITh 3asIBJICH OTBOJ, WK camMoOoTBO. [To ob1ieMy mpaBUiTy OTBOJ U CaMo-
OTBOJ JOJIKHBI OBITh 3asIBJICHBI JI0 HAYaJla pACCMOTPEHUsI aIMUHHUCTPATUBHOIO JeJia TIO CYIIECTRY.
Ha npakTuke He BO30paHseTcst 3asIBUTh OTBOJ M CaMOOTBOJI paHee. Harpumep, miio, ydacTByioiiee
B JieJie, BIIpaBe MMOJIaTh MMMCbMEHHOE 3asBJICHUE B Cyl 00 OTBOJE CYAbH JIO Hadajda pacCMOTpPEHUS
nena. Cynpsi PU TIOATOTOBKE Jiela K CyAeOHOMY pa3OMpaTebCTBY MOXKET OOHAPYKUTh OCHOBAHUS
ISl CaMOOTBO/Ia. 3asIBJICHHBIE paHee CyIeOHOT0 3aceJaHusI OTBOJIBI M CAMOOTBOJIBI PACCMATPHUBAIOTCS
Takxke B nmopsiake cT. 35 KAC. OqHako B OOJBIITMHCTBE CBOEM JIMIIA, yYACTBYIONIUE B JeJie, 3asBIISIOT
OTBOJIbI HA TIOITOTOBHUTENILHOM CTaIM CyIeOHOro pa3oupaTesbCTBa, KOTjIa CTAHOBUTCS] OYEBU/IHBIM,
KTO MPUHUMAET yJacTUe B pACCMOTPEHHUU Jiesia — IPOKYPOP, CeKpeTaph CyleOHOTro 3aceJaHus U TIp.
KAC rakske mpemycMaTprBaeT BO3MOKHOCTD 3asIBJICHUSI O CAMOOTBOJIE WJIM 00 OTBOZE B XOJE pac-
CMOTpPEHHUs a/IMUHUCTPATUBHOTO Jejia, HO MIPU YCJIOBUHU, YTO OCHOBAaHME CaMOOTBOAA WJIM OTBOJA
CTaJI0 U3BECTHO JIUITY, 3asIBJISIIOIIEMY CAMOOTBO]] MUJTK OTBOJL, JIMOO CY/y MOCIe Hauajla pacCMOTPEHUS
aJIMUHUCTPATUBHOTO JIeJ1a 0 CYIIIECTBY.

3aKkoH NpeAbsABIAET TpeOOBaHUE K M3JIOKEHHUIO OTBOJA M CAMOOTBO/A — MX MOTHBHPOBAHHE.
MoTHuBHpOBaHUE OTBOJA — 3TO HE TOJBKO CChUIKA Ha OOCTOSITEIbCTBA, TIOATBEPKIAIOIINE HATNINE
OCHOBaHWI JIJIs1 OTBOJIA, HO U MPUBEICHUE HEOOXOIUMBIX ISl 9TOTO JI0KA3aTeNIbCTB. TpedoBaHue O
MOTUBUPOBAHHOCTU 3asIBJIEHHOTO OTBOJIA 3AIUIIAET CYIbI0 U JPYTUX JIMll, B OTHOIIIEHUH KOTOPBIX
9TOT BOIMPOC MOXKET OBITh BO30YXkJIEH, OT TOJIOCTIOBHBIX OTBOMIOB. K cokasieHHIO, HEKOTOpBIE JIUIIA,
yUYacTBYIOIIIUE B JieJie, 3I0YNOTPeOISI0T CBOUM IPABOM Ha 3asiBJIeHUE OTBOJIOB, MBITAsICh 3aMEHUTD
HEYTOJIHOTO CYJbI0 UJIU 3aTSHYTh paccMoTpeHue jena. [loaromy 11jis yIoBJIETBOPEHUsI OTBOJA Tpe-
OyeTcst Tipe/iCTaBIeHue A0Ka3aTeIbCTB HAMM4KS (haKTOB, MOATBEPKAAIONINX CYIIECTBOBAHUE OCHO-
BaHMi 17151 oTBoza. Cy/ibsi, MTHOE JIUIIO, 3asBJIsISI O CAMOOTBOJIE, TAKKe 00s3aHbI 0OOCHOBATH HAJIMUKE
OOCTOSITENILCTB, MEPEUYNCIIEHHBIX B Ka4eCTBE OCHOBAaHWU ISl OTBONOB. M3 comepkaHus 4. 2 KOM-
MEHTHUPYEMOU CTaThU CJIEYET, UTO OTBOJ MOXET OBITh 3asIBJICH KaK B YCTHOMW, TaK U B TUCbMEHHOM
dbopwme. [Ipu 3asBIeHNM OTBOAA, CAMOOTBOJIA B YCTHOU (hopMe MH(pOpMAITHs T0JKHA ObITh 3aHECeHA
B ITPOTOKOJT Cy/IeOHOTO 3aceaHus.

3. KAC BoCnpou3BOIUT CYIIECTBYIOIIEE MPABUJIO O 3alpeTe MoJauy MOBTOPHOTO 3asIBJICHUS
00 OTBOZIE TEM e JIMIIOM U TIO0 TeM e OCHOBAaHHSIM B ClIyyae OTKa3a B YIOBJIETBOPEHNUH 3asIBICHUS
00 oTBOzie. BBeneHue NaHHOW HOPMBI TIOJTHOCTBIO COOTBETCTBYET MPUHIIHMITY MTPOIECCYaTbHOM KO-
HOMUU M HAIPaBJIeHO Ha OOphOy CO 3/I0yrnoTpedIeHneM PAaBOM C IIEJIbI0 3aTATUBAHKS CylIeOHOTO
pazobuparenbcTBa. [Ipy MOBTOPHOM MOCTYIUIEHHUH 3asIBJICHUS 00 OTBOJE CY/I JIOJIKEH MIPOBEPUTS ISITh
00CTOATEILCTB:

1) umern Jiu paHee MECTO OTKa3 B YAOBJIETBOPEHUH 3asIBJIEHHOTO OTBOJIA;

2) UCXOIMT JIM 3asiBJICHUE 00 OTBOZE OT TOTO K€ CAMOro JIUIIA;

3) 3asBJIEH JIM OTBOJ TOMY K€ CAMOMY JIMILY;

4) SIBNSAIOTCS JIU OCHOBAHUSI JIJIs1 OTBOJ/IA TEMHM K€ CAMBIMU, UTO U B MPEAbIIYIIEM CTyvae;

20 Ccm.: Kommenrapuii k ['paxkaanckomy IpoueccyaabHoMy Kozekey Poccuiickoit @eneparuu / OtB. pen. M.C. Ilakapss. M.:
IMpocnext, 2003. C. 52-53 (aBTop KOMMeHTapus — A. T. Bonnep).
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5) ABJISIOTCS JIM JIOKa3aTeIbCTBA, MOATBEPIKAAIoIe 0O0CHOBAHHOCTD 3asBISIEMOTO OTBOJIA,
TEMU K€ CAMBIMU?

[Tpu MOOKKUTEILHOM OTBETE Ha BCE YKa3aHHBIE BOIPOCH Cy/I HE pacCMaTpUBaeT TaKOW OTBO],
0 YeM JOJKHA OBITh C/IelaHa OTMETKA B TIPOTOKOJIE CyAeOHOTO 3ace/IaHuSl.

Crarbs 35. Ilopsiiok pa3pelneHus 3asiBJIeHHsI 0 CAaMOOTBO/e U 00 OTBO/€e

1. B ciyuae 3asBJeHNsI 0TBOJA Cy/J 3ac/IylIMBaeT MHEHH JIMI], y4aCTBYIOIINX B JieJie,
a TakuKe JIMIA, KOTOPOMY 3asiBJIeH OTBO/I, €CJIH OTBOJMMBIIi JKeJIaeT 1aTh 00 bsICHEHUsI.

2. OTBOA, 3asBJEeHHBIN CyJbe, pACCMAaTPHBAKIIEMY aJMUHHCTPATHBHOE J1€JI0 eIU-
HOJIMYHO, pa3pelaeTcs TeM Ke cyabeil.

3. Eciim agMUHHCTpPaTHBHOE [1€JI0 PAacCMaTPHUBAETCS CYAOM B KOJIETHAJbLHOM
cocTaBe, OTBOJ, 3asBJEHHbIN Cy/lbe, pa3pemiaeTcs THM Ke COCTaBOM cyJaa OOJIbIINH-
CTBOM r0JI0COB B OTCYTCTBHE CyAbH, KOTOpOMY 3asiBjieH oTBo/. IIpn paBHOM 4ucae rogao-
COB, IOJAHHBIX 32 OTBO/ M IPOTHB O0TBO/A, Cy/ibsl CYNTAETCS OTBEJeHHbIM.

4. OTBOA, 3as1BJICHHBIN HECKOJBbKHM CYJAbsSIM WJIH BCEMY COCTaBYy Cy/Ja, pacCMaTpuBa-
01eMy aIMHHICTPATHBHOE J1eJ10 KOJIeTHAJbHO, Pa3peliaeTcs 3THM Ke CyI0M B II0JIHOM
cocTaBe NPOCTHIM OOJIbIINHCTBOM I'0JIOCOB.

5. OTBOJ, 3asBJIeHHBbIIl MPOKYPOPY, CEKPeTapIo CydeOHOro 3aceqaHus, SKCIEPTY,
CIeHAJNCTY WM NlepPeBOIYNKY, pa3pelaeTcsi COCTaBOM Cy/1a, pacCMaTPUBAIOMINM a M-
HHUCTPaTUBHOE JeJI0.

6. Cam00TBOJ, 3asIBJIEHHBII Cy/beil, MPOKYPOPOM, CeKpeTapeM cyleOHOro 3aceja-
HHS1, DKCIIEPTOM, CIEeNHAINCTOM HJIH MepPeBOYNKOM, WJIH 3asBJEeHHbIII UM OTBOJ pa3pe-
maetcs B copemareabHoin komHaTte. Ilo pe3yabTaram paccMoTpeHHsi BOIIpoca 0 CaMOOT-
BOJie WJIH 00 0TBO/Ie BLIHOCUTCSI MOTHBHMPOBAaHHOE ONpe/ieJeHHe.

1. B cimyyae 3asBiieHHs OTBOJA CY/ 3aC/IyLLIMBAET MHEHUS JIMLI, YYaCTBYIOIIMX B €€, a TaKKe
712, KOTOPOMY 3asiBJIEH OTBOJI, €CJIM OTBOJMMBIN XKeJlaeT AaTh OObsICHeHUs. B mpoTokoin cynedHoro
3ace/laHus 3aHOCATCS CBEIEHUS 10 IIPOLIEAYPEe PACCMOTPEHH S OTBOJA.

2. INpouenypa paccMoTpeHHsl 3asBieHust 00 oTBoze, ¢ ogHoit croponsl, B I'TIK u KAC, a ¢
npyroui — B AIIK cymectBerno paznmuyaercs. AITK n36pan agAMUHUCTPaTUBHBIN Ty Th PACCMOTPEHUS
OTBOJIa TIPY €JMHOJIMYHOM PAcCMOTpEeHUH Jiena. Tak, mpejacenaresb apOMTPakKHOTO Cy/a, ero 3ame-
CTUTEJIU U TIpe/iceaTesn CyJeOHbIX COCTABOB Pa3pelaloT BOIPOCH 00 OTBOJE CYIbH, pacCMaTpHBa-
IOIIETO JeJ10 €AMHOIMYHO, U 00 OTBOJE, 3asIBJIGHHOM HECKOJIBKMM CYIbsIM WJIM BCEMY paccMaTpuBa-
IOIIEMY JIeJI0 COCTaBy CyJa MPH KOJUIETHAIBHOM paccMoTpeHuu Aena. CoctaB apOMTPakHOTO Cya,
paccMaTpUBaIOLLIMIA 1610, pa3pellaeT OTBOI, 3asiBJIEHHBI OJHOMY CYIb€ IPU PAaCCMOTPEHUHU Jiesa B
KOJUIETHaIbHOM COCTaBe, a TaKke BOIPOC 00 OTBOJIE MOMOIIIHUKA CYJIbU, CEKpeTapsi CyAeOHOro 3ace-
JaHusl, SKCIIepTa, NepeBOJUMKA.

B cynax oOmieii 10pUCIUKIMK OTBOJ, 3asIBJIEHHBIN Cy/be, paCCMATPHUBAIOIIEMY aJMHHHUCTpA-
TUBHOE JIEJI0 €AMHOJIMYHO, Pa3peIaeTcsl TeM ke Cyabeil. Takoil e MoAXo[ CYIIECTBYET B Ipak/iaH-
CKOM TMipotiecce. Bpsi i1 MOXHO TIPU3HATh TaKOW CIOcoO pa3pelieHrs] 0TBOJa OOBEKTUBHBIM, TaK
KAaK 3as1BJIEHHbII OTBOJ] pacCMaTpUBAET caM ke OTBOIMMBIN. [Ipy 3TOM 3aKOH He npesycMoTpest BO3-
MOXXHOCTU 00aJIOBaHusI ONpe/iesieHnst 00 OTKa3e B YIOBJIETBOPEHUH OTBOJIA.

3. Eciu agIMUHUCTPATUBHOE JEJI0 PACCMATpPUBAETCS CY/IOM B KOJJIETMAJIbHOM COCTaBE, OTBO/,
3asIBJICHHBIA Cyllbe, pa3pelaeTcsi 3TUM K€ COCTaBOM cyra OOJIBIIMHCTBOM TOJIOCOB B OTCYTCTBHUE
CyIbU, KOTOPOMY 3asiBjieH 0TBOJ. [Ipy paBHOM uucCIie TOJI0COB, MOAAHHBIX 3a OTBOJ M IIPOTHB OTBO/A,
CyIbsI CUMTAETCS] OTBEJEHHBIM. TaKoi MOIXO COOTBETCTBYET TPeOOBAHHIO OOBEKTUBHOCTH, TaK KaK
caM CyIbsi, KOTOPOMY 3asiBJIeH OTBOJl, HE NPUHUMAET y4acTUs B pa3pelleHUM 3asiBIEHHOTO €My
OTBOJA.
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4. OTBOM, 3asIBJICHHBIA HECKOJBKUM CYAbSIM WJIM BCEMY COCTaBy Cyja, pacCMaTpUBAIOIIEMy
aIMUHUCTPATHBHOE JIEJIO KOJUIETHAJIbHO, PAa3pEIIaeTCsl ITUM K€ CYJOM B TIOJTHOM COCTaBe MPOCTHIM
OOJBIIIMHCTBOM TOJIOCOB. YKA3aHHBIN TMOPSIIOK PaCCMOTPEHHsI OTBOIA COOTBETCTBYET IO CBOEMY
XapakTepy pacCMOTPEHUIO OTBOJA CyAbe MPU €AMHOIMYHOM paccMOTpeHuu aeia. HecMotpst Ha To
YTO PacCMOTPEHHUE 3asiBJICHHOTO OTBOJA OCYIIECTBIISIETCS KOJUIETHATIbHO (BCEM COCTaBOM CyAa), B
HEM IMPUHUMACET y4aCTHUC U OTBOHHMLIﬁ Cydbd WK CyAbH, YTO BpAd JIM MOKHO ITPU3HATL IIpaBUJIb-
HBIM.

5. OTBOA, 3asBJICHHBIN TPOKYPOPY, CEKPETapI0 CyAeOHOTO 3ace/IaHu s, SKCIIePTY, CIIEIUATIICTY
WY TIEPEBOJUMKY, Pa3pelIaeTcsi COCTAaBOM Cy/a, paCCMaTPHUBAIOIIMM aIMUHUCTpaTrBHOE Aeno. Eciu
IeJI0 paccMaTpUBAETCs KOJUIETHAIBHO, TO M OTBOJ] PACCMATPUBAETCSI BCEM COCTaBOM cyna. Eciu neno
paccMaTprBaeTCsl eMUHOIMYHO, TO OTBOJL TAKXKE pacCMaTPUBAETCS €AMHOIUYHO.

6. B 4. 6 KOMMEHTHPYEMOI CTaThbl MPEAYCMOTPEHO MPABWIO O PACCMOTPEHUM CaMOOTBO/IA,
3asIBJICHHOTO CyAbEH, IPOKYpOPOM, CEKpeTapeM CyneOHOro 3aceiaHusi, SKCIEPTOM, CIIEHUATICTOM
WM TIEPEBOJUMKOM, WJTH 3a5IBJIEHHOTO MM OTBOJA B COBEUIaTeIbHON KoMHaTe. Ha3zBaHHOE 1paBmiio
JOJKHO 00eCTieunBaTh HE3aBUCUMOCTD CYy/IeH, pa3peliaomX JaHHbI Boripoc. Bmecte ¢ Tem yka-
3aHHOE TIPABIJIO O3HAYAET, YTO BHE CYIeOHOrO 3acelaHus BOIIPOCH! OTBOJA M CAaMOOTBOA HE pac-
CMaTPHUBAIOTCSI.

o pesynpraTamMm paccMOTpeHHs BOIMpOca O CAMOOTBOJE WJIM 00 OTBOIE BBIHOCUTCS MOTHBU-
POBaHHOE OIpe/IeieHne, KOTOPOe He MOJIEKUT CaMOCTOSITEIbHOMY 00KaJIOBaHHUIO, HO MOXET OBbITh
00’KaJIOBAaHO COBMECTHO C PeIlleHHeM Cy/a o JIeIy.

B nmpotokone cyneGHoro 3acenanusi (PMKCUPYIOTCSI OCHOBHBIE JCHCTBUS [0 yAAJIEHHS Cyla B
COBEIaTeIbHYI0 KOMHATY, a TaK)Ke Pe3y/IbTaT paCCMOTPEHHs OTBOIA UM CAMOOTBOIA.

Crarba 36. IlocieacTBust y10BJIeTBOPEeHUSI
3asBJeHHsI 0 CAMOOTBO/e HJIu 00 0TBO1e

1. B cayuyae yqoBjeTBOpeHus1 3asiBJE€HNsI 0 CAMOOTBO/ie I 00 0TBOJAE CyabH, 100
HECKOJILKHX cyJieil, 1100 Bcero cocraBa cyja aJIMHHICTPATHBHOE JeJI0 paccMaTpuBaeTcsi
B TOM ’Ke Cy/ie HHBIM Cy/beill HJIFl HHBIM COCTaBOM CyJeil.

2. Ecan B pe3yJbTaTte yI0BJETBOPEHNS 3asiBJeHUI 00 0TBO/Ae cy/Aeil UM M0 NPpuYu-
HaM, YKa3aHHbBIM B cTtathbe 32 HacTosmero Kogekca, HeB0O3M0kHO ¢(hopMHPOBAaTH HOBBIN
COCTAaB cyAa JJisl PACCMOTPEeHHUsI JAHHOT0 a/IMUHHCTPATHBHOIO /1eJIa B TOM :Ke cyJie, aJMHu-
HHCTPATHBHOE [1€J10 NepeIaeTcs BhIIIECTOSIIHM CYJI0OM B JAPYroil cyJ TOro ke ypOBHS B
nopsi/ike, yCTAaHOBJEHHOM cTaTbheil 27 HacTosero Koagekca.

1. Ecnu B ynoBiIeTBOpEHHH OTBOJA WJIM CAaMOOTBOJA OTKA3aHO, JeJI0 Oy/leT paccMaTpUBAaThCS
najee TeMU K€ CaMbIMU CyAbsIMH. B ciydae ymoBJIeTBOpEeHUs 3asiBIEHHUS] O CAaMOOTBOAE WM 00
OTBOJIE CY/IbH, TMOO HECKOJIBKUX CY/Iel, TMOO BCEro cocTaBa cyna aIMUHUCTPATHBHOE JIEJI0 paccMat-
pUBaeTcsl B TOM ke Cy[e MHBIM CyIbel MM MHBIM COCTaBOM cyzeil. [Ipu 3ameHe cyapu Wid cynaei
paccMOTpeHHe fela HauMHAETCs CHavala C LeJblo 00eCTIeUunTh COOMOIeHNE HEeTOCPeICTBEHHOCTH
CyneOHOro pa3oupareibCTBa.

2. BOo3MOXHBI Tak¥Me CHTYalluM, KOTJa MoCie YIOBJIETBOPEHHsI 3asBIeHHs] 00 OTBOJE WU O
CaMOOTBO/IE HEBO3MOKHO C(hOPMUPOBATH HOBBIM COCTAB CyJa IS pACCMOTPEHH S TAHHOTO aJIMUHU-
CTPaTHBHOIO JIeJ1a B TOM e cyzie. B Takom cityyae amfMUHUCTpAaTUBHOE JIEJI0 MEPEeIaeTCsl BHIIIECTOsI-
UM CY/IOM B JIPYroM CyJ] TOTO ke YPOBHS B mopsijike, ycraHoBjeHHOM cT. 27 KAC. Tlepenava nena B
APYroil ¢yl BO3MOXKHA U TOT/A, KOrja Mo MpUuYMHaM, yKkazaHHbIM B cT. 32 KAC, HeBo3MOXHO cop-
MHUPOBATh COCTaB Cy/1a [UIsl pACCMOTpeHus iena. MOXHO MPUBECTH CAEAYOIIUI TpuMep.

B MockoBckHiA TOPOZICKOH Cy/1 OCTYIUJIO IPakAaHCKOE AeN0, HA3HAYEHHOE
K PaCCMOTPEHUIO B are/UISIMOHHOM MOPsAKE MO YaCTHOM kano0e Ha orpe/esieHre
[TpeoOpaxeHCKOro pailoHHOro cyaa r. MOCKBBI, KOTOPBIM 3asiBUTEIO ObLIO
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OTKa3aHO B TIEPECMOTpPE MO BHOBb OTKPBIBIIUMCS OOCTOSITENILCTBAM pEIIeHUs
[TpeoOpakeHCKOro paioHHOTO cyfa . MOCKBHI.

Jlo paccMOTpeHus1 YaCTHOM KasloObl 10 CYIIECTBY 3asiBUTEIEM ObLJIO TIOJAHO
3asiBieHMe 00 OTBOIE Cyded cyaeOHOW KOJUIeTMM W O Iiepefadye jena s
PacCMOTpEHUS B aneJUILIMOHHOM TIOPSIIKE B APYTOM CYI.

BricymaB npokypopa, o0cyauB 3asiBieHue, cyaeOHast KOJUIerHsl MpUIIIa K
CJIE/lyIOILIEMY BBIBOJLY.

HckoBble TpeGoBaHst ObUTH 3asiBJIeHbI K MOCKOBCKOMY TOPOJICKOMY CYIIY.

Cynp MOCKOBCKOTO TOPOJCKOTO Cyla SIBJISIIOTCSI JOJDKHOCTHBIMH JIAIIAMU
OpraHa, y4acTBYIOIIIETO B JieJie B KaYeCTBE OTBETYMKA, U HAXOIATCS B CITyKEOHBIX
OTHOILIEHUSIX CO CTOPOHOM MO JIeny.

B cootBetctBum ¢ 4. 1 c1. 47 Koncturyimu P® HUKTO HE MOKET ObITh JIMIIIEH
IIpaBa Ha PACCMOTPEHME €TI0 JIeNIa B TOM CYJIe U TEM CYy/beH, K MOACYIHOCTH KOTOPbIX
OHO OTHECEHO 3aKOHOM.

OnmHako B JIaHHOM CJlydae pacCMOTpPEHHe jena IO YacTHOM xkajobe ¢
cOOIONEHUEM MPABUIT TOACYTHOCTU CTAHOBHUTCSI HEBO3MOKHBIM 110 OOBEKTUBHBIM
MPUYMHAM, TIOCKOJIBKY OTBETUMKOM IO Jiedy sIBJsieTcsi MOCKOBCKMI TOpOACKOM
Cyl, IOKHOCTHBIMHU JIMIIAMU KOTOPOTO SIBJISIIOTCSA CYyIbHM CyAeOHON KOJUITHH
[0 TPaXAAHCKUM [IeJlaM, Ha pacCMOTPEHME KOTOPOH MepeAaHa JaHHas 4YacTHasi
kanoba Ha ompeneleHue 00 OTKa3ze B IEPECMOTpPEe MO BHOBb OTKPBIBIIMMCS
00CTOATENILCTBAM PEIleHUs CY/a.

[Mpu Takux OOCTOSATENBCTBAX JEJO MO YaCTHOHM kajoOe Ha onpenesieHue
[TpeoOpaxeHCKOro pailoHHOTO cyfga I'. MOCKBBI HE MOKET ObITh PacCMOTPEHO B
MOCKOBCKOM T'OPOJICKOM CYZ€ U TOIKHO OBITh Nepenano B Bepxosubiii Cyn PO ms
OTpeZIeNieHHsI Cy/la, B KOTOPOM OHO OyIeT pacCMaTpUBaThCs, TAK Kak 0Opa3oBaHKe
HOBOT'O COCTaBa cyfia u3 cyneil MOCKOBCKOTO TOPOICKOTO Cya HEBO3MOKHO?!.

I'naBa 4. JIuna, yaacTBymwouiue B jJeJjie, U
Ipyrue y4acTHUKH CyJeO0HOro mpoiecca

Cratpsa 37. JIuna, yuacTBywIue B jieJe

JIumamm, y4acTBYIOIIUMH B JieJje, sIBJSIIOTCS:

1) croponbl;

2) 3anHTepPeCcOBaHHbIE JIUIIA;

3) nmpokypop;

4) opranbl, OpraHu3anuM 1 JUIa, 00pamamiuecs B Cy/1 B 3alIUTy HHTEPeCOB JAPYrux
JIMI WJIM HeolpeeeHHOr0 Kpyra Jiuil.

1. HeoO6x0oauMoCTh BBIIETIEHUS TAKOTO POJOBOTO MOHATHS, KaK «JIMIIA, YIACTBYIOIIHE B Jeje»,
00yCIIOBJIEHA TeM, YTO BCe CYObEKTHI, BXOASAIIUE B Ty I'PYIITy, UMEIOT MaTePUAIbHBIN U (WJIH) TIPO-
1IeCCYaJIbHBIM MHTEPEC B OIPE/ICIEHHOM pa3pellieHnu cyaedHsoro nena. Hammauem sToro nHtepeca
00yCIIOBJIEHBI OOIIHE /IS BCEX JIMII, YIACTBYIONIMX B JieJie, MPOIecCyasibHble MpaBa U 0O0SI3aHHOCTU
(cM. kommeHTapui K cT. 45 KAC). B 1o e Bpems paBa, CBSI3aHHBIE C TaK HA3bIBAEMBIMU PACIIOPSI-
OUTENIbHBIMU AEUCTBUSMMU, IPUHAJIEKAT HE BCEM JIMIIAM, YYaCTBYIOIIMM B jiesie (CM. KOMMEHTapui
K cT. 46 KAC).

2 Onpepnenenre MocKkoBCKOro ropogckoro cyaa ot 6 anpens 2015 r. o gemy Ne 33-11192/2015.
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Hcrnonb3oBaHueM MOHSTHUS «JIMIIA, YYACTBYIOIIME B JIeJie» PEIIAOTCS U ONpe/eieHHbIE Mpo-
OJieMbl 3aKOHOZIATENILHON TEXHUKU: 3aKOHOJATENI0 He HY)KHO BCSKHMI pa3 MOMMEHHO MEpeumCIisTh
KOHKPETHBIX TPOIECCYaTbHBIX CYOBEKTOB.

Jluramu, y4acTBYIOIIMMHU B JieJie, SIBIISIIOTCS:

1) CTOPOHBI — aJIMUHUCTPATUBHBIN MCTEI] U aIMUHUCTPATUBHBIM OTBETUMK (CM. KOMMEHTApPUIA
K cT. 38 KAC);

2) 3anHTEepecoBaHHbIe Juia (cM. kKomMmeHTapui K cT. 47 KAC);

3) mpokypop (cMm. kommeHTapuii K cT. 39 KAC);

4) opraHsl, OpraHU3aIMy 1 JIAIA, OOpAIAONIMecs B CY/ B 3aIIUTy UHTEPECOB APYTHX JIUI] WIH
HEOIpeAeIeHHOro Kpyra Juil (cM. kommeHTapuil K cT. 40 KAC).

Heo6xoaumo 00patuTh BHUMaHHUE Ha TO, YTO, HECMOTPSI HA MAaCIITAOHbIN EPEHOC MHCTUTYTOB
WICKOBOW 3aIIUTHI B aIMUHUCTPATHBHOE CYIOIPOU3BOICTBO, HEKOTOPbIE MPOLIECCYaTbHbIC KOHCTPYK-
1I1H, BbIpaOOTaHHBIE IUBUIMCTUYECKOM MpOoLiecCyaIbHON HayKo#, TeM He MeHee B KAC He momnasm.
K umciy TakoBBIX OTHOCHUTCS MHCTUTYT TPETHHX JIUII, 3asIBJISIOIIMX CAMOCTOSITE/IbHbIC TPEOOBAHUS
OTHOCHUTEJIBHO TIpeiMeTa criopa. Jloruka nogoOHOro 3aKOHOJATEIbHOTO PellleHusl, BOSMOXKHO, 00b-
SICHSIETCSI TEM, UTO CHTYaIlMHU, KOT/IA ITPeIMET MyOJIMYHOTO CIIOpa CTAHOBUTCSI OOBEKTOM MPUTSI3AHUS
WHOTO JIMIIA, JIOBOJIHO PeIKH. Mekly TeM, BUAUMO, COBCEM MCKJIIOUUTh X HEJIb3sl.

PaccmoTpum cutyanmio, Korjaa, K MpUMeEpy, B3bICKaTelb O0OkamyeT Oe3NeicTBre CylaeOHOro
NPUCTABA-UCTIOJIHUTEJIST; TIPU 3TOM TpeOOBaHKE B3BICKATEJIs HAIMIPABJICHO HE TOJBKO Ha KOHCTATa-
U0 HEMIPAaBOMEPHOCTH Oe3/IeHCTBYS, HO U Ha 00si3aHMe Cy/IeOHOro MPUCTaBa-MCIIOHUTEISI COBEp-
IIUTh KOHKPETHBIC NEHCTBUSI, KOTOPBIE MPEILYyCMOTPEHBI 3aKOHOAATEILCTBOM 00 WCIOIHUTEIBHOM
npou3BOACTBE. JIOJUKHUK B TAKOW CHTYAIlMU Yallle BCETO 3aHUMAET COJUAAPHYIO C CYAeOHBIM MpHU-
CTaBOM-UCTIOJIHUTEIEM MO3uIui0. OIHAKO BO3MOKEH BapHaHT, KOrJa U AOJDKHMK Tojaraet Oesjieit-
CTBHE CyIeOHOTO TIPUCTABA-MCIIOJHUTEISI HEIPABOMEPHBIM. B TO ke Bpemsi TpeGoBaHKe B3bICKATEIsI
B YacTH 00s13aHMsI CyAeOHOrO MPUCTaBA-UCTIONHUTENISI COBEPIIUTh OIpe/ie/ieHHbIe ICHCTBUS JIOIK-
HHK CUMTAET MPOTUBOPEYAIIIM 3aKOHOATEILCTBY 00 MCIIOHUTEIFHOM MTPOU3BOJICTBE; C €r0 TOUKU
3peHwsl, CyIeOHBI MPUCTaB-UCTIOTHUTEIb JIOJKEH COBEPIIUTh PUHIMITHATLHO UHbIe neficTBust. Kak
MOCTYIAaTh B MOJOOHON CUTYallMK JOJDKHUKY, €CIM aIMUHUCTPATHBHOE JIeNI0 00 OcriaprBaHuu Oe3-
IEHCTBUS CyIeOHOTO MPUCTABA-UCTIONHUTEIS yke BO30YK/ICHO O 3asiBJIeHHIO B3bickaTesisi? Ha Hai
B3MJIsA, HanoOosee 3(hPEeKTUBHBIM MPOIECCYaATbHBIM MEXaHU3MOM B 3TOW U TIOJOOHBIX CHTYaIMsIX
OBLIO OBl UCTIOIb30BAHKE KOHCTPYKIMU TPETHETO JIUIIA, 3aSBIISIIONIEr0 CAMOCTOSITE IbHBIC TPEOOBAHHUSI
OTHOCHTEJIHO TIpeMeTa criopa. VIMeHHO OHa Mo3BoJMIIa Obl JOJUKHUKY 3asIBUTh CAMOCTOSITESIBHOE
(uckmoyaroiiee TpeOOBaHKME B3bICKATEIsT) IPUTS3aHUE, a CYJ] Obl B paMKaXx OIHOTO JIeJla pacCMOTpeN
Y BOIIPOC O 3aKOHHOCTH Oe31efCTBHS CyIeOHOTO MPUCTABA-UITOIHUTEIS, U BOIIPOC O TOM, KaKue JIeH-
CTBHSI HEOOXOJIMMO COBEPIIUTSH (B CITyvae YIOBICTBOPSHUS aJMUHUCTPATUBHOTO MCKa) JJIs1 BOCCTa-
HOBJICHUS HAPYILICHHBIX TIPaB, CBOOOJI M 3aKOHHBIX HHTEPECOB.

C 9TUX MO3UIMIA OTCYTCTBUE CPE/IH JIETAJIbHOTO TIEPEYHS JIUII, YYACTBYIOIIMX B JIeIe, TPEThUX
JIUIL, 3asIBJISIIONIMX CAMOCTOSITENIbHBIE TPEOOBAHKSI OTHOCUTEJIBHO TPEMETa CIopa, CeayeT KBaJIu-
(bUIMPOBATh KaK 3aKOHOJIATEINIbHYIO HEIOPAOOTKY.

2. Craryc Jmiia, y4acTBYIOIIEro B Jiejie, BOSHUKAET JIMOO ¢ MOMEHTA TMOJIaui COOTBETCTBYIO-
IIero 3asiBjieHUs (HanpuMep, MoJavu aJIMUHUCTPATUBHOTO MCKOBOTO 3asIBJICHUs), JINOO C MOMEHTa
NIPUBJICYCHHMSI JIUIA CYIOM K YYACTHIO B Jielie.

Crarba 38. CToponsbl

1. CtopoHaMu B aJMUHUCTPATHBHOM JieJie SIBJSIOTCS aJIMIHUCTPATHBHBIN HCTEIl U
a/IMIHHCTPATHBHBIN OTBETYHK.

2. [lox aAMAHHCTPATHBHBIM HCTIIOM MOHNMAETCSI JIUII0, KOTOPOEe 00paTHIIOCh B CY/I
B 3alIUTy CBOMX NPaB, CB000/1, 3aKOHHBIX HHTEPECOB, JIHOO0 JIHMI[0, B HHTEPecax KOTOPOro
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NOJaHO 3asiBJIeHHE MPOKYPOPOM, OPraHoM, OCYIeCTBJISIOIHUM NMy0JUYHbIe TOJTHOMOYHS,
JI0JIZKHOCTHBIM JIMI[OM HJIM IPaKJaHUHOM, JIN00 MPOKYPOP, OPraH, ocylleCcTBISIONUN my0-
JINYHbIE MOJHOMOYMS, WU 10JCKHOCTHOE JIMI0, OOpaTUBIIMECS B CyJ sl peaju3aiuu
BO3JIO:KE€HHBIX HA HUX KOHTPOJbHBIX WJIH HHBIX MyOJHYHBIX (DYHKIUH.

3. AIMHHHCTPATUBHBIMH HCTHAMH MOTYT OBITH rpakaane Poccuiickoii ®enepanun,
HHOCTPaHHbIE IpakjiaHe, Juna 0e3 rpa:kJaHcTBa, poccHiickue, HHOCTPAHHbIE U MEXKIy-
HApO/JHble OPraHU3aluH, 00IeCTBeHHbIe 00beJHHEeHHsI M PeJUTrHo3Hble OpraHu3aIuu,
a Tak)ke 0o0uIeCTBeHHbIe 00beJUHEHUS] H PeJUTMO3Hble OPraHN3anuy, He SIBJSIIOLIUeCs
opuaudeckumu Junamu. B ciayuyasx, npegycmorpennbix HactosimuMm Koaekcom, agmu-
HHCTPATHBHBIMH HMCTLHAMH MOTYT OBITH OPraHbl rocyJapCTBeHHOIl BJAcTH, HHbIE TroOCy-
JlapCcTBeHHbIE OPraHbl, OPraHbl MECTHOTO caMOyNpaBJeHHsl, H30upaTejJbHble KOMUCCHH,
KoMHccHHU pedrepeHayMa, HHbIE OPraHbl M OPraHU3AIUH, HA/leJIeHHbIe OT/AeJbHbIMU IoCcy-
JIapCTBEHHbIMHU WJIH HHBIMH MYOJHMYHBIMI NOJTHOMOYHSIMY, J0J2KHOCTHBIE JIHIA.

4. ITox aAMHHNCTPATUBHBIM OTBETYHKOM MOHUMAETCSI JIMI0, K KOTOPOMY Npe/IbsIB-
JIeHO TpeOoBaHHe MO CNOPY, BO3HUKAIOIIEMY U3 a/IMHUHHCTPATUBHBIX WJIH UHbIX My0JH4-
HbIX NMPaBOOTHOUIEHHUIi, JM00 B OTHOIIEHHU KOTOPOro aJMHHHCTPATHUBHBII HCTeL, OCY-
I[eCTBJISIOIHI KOHTPOJIbHbIE HJIN NHbIE My0JNYHbIe (PYHKIUH, 00paTHJICA B Cy/.

5. AAMUHUCTPATHBHBIMYI OTBETYHMKAMH MOTYT ObITh OPraHbl rocyJapcTBeHHON BJia-
CTH, MHbIE FOCY/1aPCTBEHHbIE OPraHbl, OPraHbl MECTHOTO CaMOYIIPaBJeHUs1, N30UpaTeIb-
Hble KOMHCCHH, KOMHCCHH pedpepeH/ymMa, HHble OPraHbl U OPraHu3anuy, HaJeJeHHbIe
OTJeJbHBIMH IOCyJapCcTBEHHbIMU MM MHBIMH NMYOJHYHBIMH IOJHOMOYUSIMH, JOJKHOCT-
Hble JIMIA, FOCyJapcTBeHHbIe 1 MyHUIIMNAJbHbIE cIyamue. B ciaydasix, ycTaHOBJIeHHBIX
HactosmuM Koaekcom, aiMUHHCTPATHBHLIMHE OTBETYHNKAMH MOTYT OBITh IpakjaHe, UX
00beIMHEeHNs U OPraHu3aliu, He 00JaJal0lue rocyJapcTBeHHbIMI WJIH HHbIMU IyO0JIu4-
HbIMH [IOJJHOMOYHSIMH B CIIOPHBIX MPAaBOOTHOIIEHUSIX.

1. CTOpOoHBI B aIMUHUCTPATHBHOM JIeJie — 3TO JIUI[A, MaTepPUAIbHO-TIPABOBOM CIIOP KOTOPBIX
CTAHOBUTCS TTPEeMETOM CYJeOHOTrO pa3OuparTeibCTBa.

MO>XHO BBIIETUTD CIAEAYIOIIUE 00s13aTeIbHbIE TPU3HAKKM CTOPOHBI B A IMUHUCTPATUBHOM JIEJie:

1) ctopoHO# MOXeT OBbITh JIUIIIb CyObeKT MpaBa. ClieqoBaTesbHO, TpeOOBaHNE A IMUHUCTPATHB-
HOT'O MCTIIa BCEraa JOJKHO ObITh OOpAILEHO K OMnpeesieHHOMY CyObeKTY; CTOPOHOM B aMUHKCTpa-
THBHOM JIeJIe He MOXKET ObITh OOBEKT (KaK 9TO MMEET MECTO B HEKOTOPBIX CIIydasiX B IPakAaHCKOM
CYJIOTPOU3BOJICTBE — CM., Hanpumep, 11. 3 cT. 1175 I'K);

2) HaM4Ke y cyObeKTa MpolecCyaIbHOM MPaBOCIOCOOHOCTH (CM. KOMMEHTapui K 4. 1, 5, 7-9
cr. 5 KAC). IporieccyanbHas 1eecriocOOHOCTh TPU3HAKOM CTOPOHBI He SABJISAETCS (CTOPOHON MOXET
OBITH M MAJIOJIETHUN peOEHOK, 1 JII000e NHOE HelIeeCrIOCOOHOE JIHIIO);

3) cyOBEeKT JOJIKEeH ObITh 3aMHTEPECOBAH B OMPEIEICHHOM pa3pelleHny MaTepUabHO-TTPaBO-
BOTO CIIOpa. JTa 3aMHTEPECOBAHHOCTh MOKET HOCUTDb HETIOCPEICTBEHHBIN XapakTep JIMOO BHITEKATh
u3 (pakTa Ha/leNleHns KOHKPETHOTO CYOBEeKTa BJIACTHBIMU (ITyOTMYHBIMU) TIOJTHOMOYMSIMU, peain3a-
1151 KOTOPBIX CBSI3aHA CO CIIOPHBIM MyOJIMYHBIM MPAaBOOTHOIEHHEM. [10 3TOMyY KpHUTEpHIO OT aIMU-
HUCTPATUBHBIX MCTLIOB OTIMYAIOT MHBIX JIMILI, OOPATUBIIMXCS 32 3AIIUTON YyKUX MyOJIUYHBIX UHTE-
pecoB (cM. KoMmMeHTapuii K cT. 39, 40 KAC).

KommeHTHpyeMasi cTaTbsl BIIEpBbIe Ha JIETAJIbHOM YPOBHE 3aKperUIsieT ABa HOBBIX Il OTeyve-
CTBEHHOT'O MPOILIECCYaTTFHOTO 3aKOHOJATENILCTBA TIOHATHS — «aJMUHUCTPATUBHBIN UCTEI» U «aMHU-
HUCTPATUBHBINA OTBETUMK». TakuM oOpa3zoM, 3akoHozaTesnb oTkasaics ot npunaTor B I'TIK u AIIK
IJIs1 [IeJ1, BO3HUKAIOIIMX U3 IyOJIMYHBIX TPABOOTHOLIEHUI, TEPMUHOIOTHH («3asSBUTENIN» U «3aUHTE-
peCcoBaHHbIE JIMIa»). B To ke BpeMsl MOHATHE «3auHTepecoBaHHbIe Juiia» moayuymio B KAC cosep-
IIEHHO HOBOE CMBICJIOBOE HamnojiHeHue (cM. kommeHTapuii K cT. 47 KAC).

2. AIMUHUCTPATUBHBINA UCTEIl — 3TO:

a) JIUI0, KOTOpOe 0OpaTUIIOCh B CY/ B 3alIIUTY CBOMX IPaB, CBOOO/, 3aKOHHBIX UHTEPECOB;
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0) 7110, B MHTEpecax KOTOPOTro MOAAHO 3asiBJICHUE IIPOKYPOPOM, OPraHOM, OCYIIIECTBIISIIONIIM
MyOIMYHBIE TOJTHOMOYH S, JOJKHOCTHBIM JIMLIOM WJTH I'PaKIaHHUHOM;

B) MPOKYPOP, OpraH, OCYHIECTBIISIONIMI MyOIMyHbIe TIOTHOMOYMS, WM AOJDKHOCTHOE JIUIIO,
oOpaTuBIIMECs B CYJ JJIsl peaji3aliy BO3JIOKEHHBIX HA HUX KOHTPOJBbHBIX WM MHBIX MyOJINYHBIX
pyHKIMIA.

Cnenyer 0O6paTiTh BHUMaHMUE Ha TO, YTO Y. 2 KOMMEHTUPYEMOW CTaThu B KAYEeCTBE IJIABHOTO
MPU3HAKa, KOTOPHIY MO3BOJISIET KBATU(DUIIMPOBATH OOPATUBILETOCS B Cy/l CyOBEKTa B KAUECTBE a/IMH-
HUCTPATUBHOTO KCTLIA, UCTIONB3YeT MperoaaraeMyio MpUHAIEKHOCTh 3TOMY CYOBEKTY TOTO IyO-
JIMYHOTO TPaBa UM MHTEpPeca, KOTOPhIE BBICTYMAIOT OOBEKTOM CyIeOHOM 3alUThl. VIMEHHO TO3TOMY
IJIs1 HaJIelleHnsl CyObeKTa CTaTyCcoOM aJIMUHHMCTPATUBHOTO UCTIA COBEPIIEHHO HEBAaXHO, OOpaTHJICS
JI1 B CYJ] OH CaM, ero MpeCTaBUTENb UM ke KaKOK-TO MHOU CyOBeKT. [lake ecv rpu pa3penieHun
7iena 1o CYIIEeCTBY OyAeT YCTaHOBJIEHO, YTO KOHKPETHOE MyOIMYHOE MPaBO CyOBEKTa He HApyIIEHO,
TO 9TO HUKOMM 00pa30M He MOBJIMsIET Ha CTaTyC aAMUHUCTPATUBHOTO UCTIIA — CyAeOHOE pelieHue 00
OTKa3€ B y/IOBJIETBOPEHUH aJMUHUCTPATUBHOIO UCKA TAKOU CTAaTyC HE MPEKPATUT U HE U3MEHMUT.

[TpumenuTenpHO K ciyvasiM, KOraa CTaTycoM aJIMMHUCTPATUBHOIO MCTLA HANEJNSIOTCs Mpo-
KypOp, OpraH, OCYIIECTBIISAIONINNA MyOIMYHbIEe TIOTHOMOYHS, WK JIOJHDKHOCTHOE JIUIIO, OOPaTHBIIH-
ecsl B Cy/ JJIsl peasTN3alii BO3JIOKEHHBIX Ha HUX KOHTPOJIbHBIX MJIM MHBIX MyOJIUYHBIX (DYyHKIIUH,
HEoOXOIMMO UMETh B BUJLY ClleAyolee. YKa3aHHbIe CyObeKThl, 00paIasch B Cyl, Bceraa AefiCTBYIOT,
OCYIIECTBJISISI T WM WHbIE BO3JIOKEHHBIE HA HUX KOHTPOJIbHBIE WM MHBIE MyOJIMYHbIe (DYHKIIUH.
[TosToMy 4TOOBI OTTPAaHUYUTH B MOAOOHBIX CUTYAIMSIX aIMUHUACTPATUBHOTO KCTIIA OT BHEIIHE CXO-
KHX, HO COJepKaTeIbHO UHBIX IIPOLIECCYaJIbHBIX KOHCTPYKIIMI (MMEIOTCS B BUly KOHCTPYKIIMH, yKa-
3aHHBIe 3aKoHoAateneM B cT. 39, 40 KAC), HeoOXOIMMO BBISICHUTb, CYIIECTBYIOT JIM KaKKe-JIU00
KOHKPETHBIE YaCTHbIE UM MyOINYHbIE CYOBEKThI, KOTOPBIE UMEIOT HEMOCPEICTBEHHYIO 3aUHTEPECO-
BaHHOCTh B MaTepHaJIbHO-TIPABOBOM paspenieHnu criopa. Ecim takue cyObeKTHl ecTb, ecm oOpa-
IIIEHKe B CyJ 3aTParuBaeT X MHTEpecC, TO TOIJIa MMEHHO OHU U JOJDKHBI ObITh HaJEJIeHbI CTaTYCOM
aIMUHUCTPATHBHOIO KCTIIA, & TIPOKYPOP M MHBIE OpraHbl B 3TOM Cliy4yae OyayT y4acTBOBaTh B Jejie
B nopszke cT. 39, 40 KAC. Ecnu ke, HanmpoTuB, peanu3aius myoandHoi (DYHKIMH TTPOKYPOPOM
Y VHBIMHM OpraHaMu He CBsi3aHa C 3allUTOM MHTEPECOB APYIUX JIMLI, TO 3/1€Ch KaK pa3 U BO3HUKAET
HEOOXOIMMOCTh B HA/IEJICHUH CTaTyCOM aIMHUHUCTPATUBHOIO UCTIIA.

3. YacTtb 3 KOMMEHTHPYEMOI CTaThU ONpe/ielisieT KOHKPETHBIH MepeueHb CyObeKTOB, KOTOphIe
MOTYT UMETb CTaTyC a/IMUHUCTPATUBHOIO UCTLIA.

VCII0BHO BCEX 9THX CYOBEKTOB MOXKHO Pa3[eUTh Ha IBE IPYIITIbL:

1) cyOBeKTHI, [1s1 Ha/IeNIeHUsT KOTOPBIX CTATYCOM aIMUHHUCTPATUBHOTO MCTIIA He TpeOyeTcs crie-
LMAJIBHOTO YKa3aHUS B 3aKOHE:

— rpaxaane Poccuiickoit @enepaiiuy, THOCTpaHHBIE TpakiaHe, JINIa 6e3 rpak/I1aHCTBa;

— poccuiicK¥e, THOCTPAHHBIE U MEXIyHAPOIHBIC OpraHU3aIu, OOIeCTBEHHbIe O0BEJMHEHUS
Y PEJIUTMO3HBIE OpPraHU3aliH;

— oO1IecTBeHHble OOBEAVHEHUsI M PEIUTMO3HbIE OPraHM3alY, He SIBIISIONIMECs 0puanyie-
CKUMH JIUIIAMU;

2) cyOBeKTHI, BOBMOKHOCTh HaJIeeHHsI KOTOPBIX CTATyCOM aMUHHCTPATUBHOTO WCTIIA CBS-
3aHa ¢ npsAMbIM ykazaHueM KAC: opranbl rocy1apcTBEHHOW BJIACTH, UHBIE TOCY1aPCTBEHHBIE OPTaHbl,
OpraHbl MECTHOTO CaMOYIIpaBJIeHUs, U30MpaTesibHble KOMHUCCHUU, KOMUCCUU pedepeHiymMa, WHbIe
OpraHbl ¥ OpraHU3alNM, HaJeJeHHbIe OTICIbHBIMUA IOCYIAPCTBEHHBIMU WJIM MHBIMH ITyOTMYHBIMUA
MOJIHOMOYHMSIMH, TOJKHOCTHBIE Jinia. Hanpumep, ITpencenarens BC P® npu obpamenun B Juciu-
IUIMHAPHYIO KOJIJIETHMIO 110 BOIIPOCY O JOCPOYHOM IPEKpallleHUH MOJTHOMOYMM Cy[bU 3a COBEpILe-
HHUE UM JUCHUIUTMHAPHOTO MPOCTYNKA OyleT HaJleJieH CTaTyCOM aMUHUCTPAaTUBHOTO UCTIIA B COOT-
BeTCTBUU C 4. 2 cT. 229, 4. 2 c1. 230 KAC. Opransl rocygapcTBEHHON BJIACTH, OpraHbl MECTHOTO
CaMOYTIpaBJIeHHsI ITPY OOpaIlieHNH B CYJ C aAMUHUCTPATUBHBIM MCKOBBIM 3asIBJIEHHEM 00 OCTiaprBa-
HUM Pe3yJIbTaTOB ONpeesIeHNs] KaJacTPOBOM CTOMMOCTH B OTHOIIEHHH OOBEKTOB HEIBMKMMOCTH,
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HAaXOJAIIMXCS B TOCYTAPCTBEHHOW MJIM MYHMIIMIATbHON COOCTBEHHOCTH COOTBETCTBYIOIIETO CYOh-
exTa PO nmm MyHunmnaabpHoro oopasoBanusi, o cMeicay 4. 2 cT. 245 KAC Takske OyayT sBIATbCSA
aIMUHUCTPATUBHBIMH UCTIIAMHU.

4. AIMUHUCTPATUBHBIN OTBETUMK — ITO:

a) JIMI0, K KOTOPOMY TMpPEABSIBIECHO TPeOOBaHUE TIO CHOPY, BO3HUKAOIIEMY U3 aAMUHHICTpa-
TUBHBIX WJIM UHBIX MTyOJIMYHBIX MIPABOOTHOIICHUIA;

0) JM110, B OTHOIIEHNH KOTOPOTO aIMUHUCTPATUBHBIH MCTEIl, OCYIECTBIISIONINIA KOHTPOJIbHBIE
WM VHBIE MTyOUYHble (DYHKIIUH, OOpaTUIICS B CYI.

OOBIYHO aIMUHHUCTPATUBHBIM OTBETYMKOM CTAHOBUTCS TOT, KTO YKa3aH TAaKOBBIM B aJMHUHU-
CTPaTMBHOM MCKOBOM 3asiBieHud. COOTBETCTBEHHO, CTATyC aAMUHUCTPATUBHOTO OTBETYMKA BOZHH-
KaeT y)Xe Ha CTaJuu BO30YkJIeHUsI cyneOHOro mpon3BoacTBa. OqHAKO JMI0 MOKET MPHOOPECTH STOT
CTaTyC IIPU PacCMOTPEHUH Jiesia CYJOM TepBOM MHCTAHIMM U TI0 MHBIM OCHOBaHUsM. Tak, 4. 5 cT.
41 KAC ycTaHOBJIEHO, UTO B Clly4ae, eciii 00s13aTeIbHOe Y4acTue B aIMUHUCTPATUBHOM JIeNie JIpY-
TOro JIMIIA B KAYeCTBE aIMUHUCTPATUBHOTO OTBeTYMKA npeaycMoTpeHo KAC nim ecim HeBO3MOKHO
paccMOTpeTh aIMUHUCTPATHUBHOE /IEJI0 O€3 y4acTHs TAKOTO JIMIA, Cy/ MPHUBJIEKAET ero K y4acTHIO
B JIeJie B KayecTBe aJIMUHUCTPAaTUBHOIrO cootBeTunka. Kpome Ttoro, cr. 43 KAC npenycmarpuBaet
BO3MOXKHOCTh 3aMEeHbl HEHA/IJIeKAIIIEro aJMUHUCTPATUBHOTO OTBETYMKA, 4 TAKXKE MIPUBJICUCHUS] BTO-
POro aIMUHUACTPATUBHOTO OTBETUHKA.

5. Yactb 5 KOMMEHTHPYEMOM CTaThH OIpeAesieT KOHKPETHBIN MepeveHb CyObEeKTOB, KOTOpPhIE
MOT'YT UIMETh CTaTyC aAMUHUCTPATUBHOTO OTBETYMKA.

VCII0BHO BCEX 9TUX CYOBEKTOB MOXKHO Pa3[e/MTh HA IBE PYIIIbL:

1) cyOBeKTBI, TSI Ha/IeIeHU s KOTOPBIX CTATYCOM aIMUHHUCTPATUBHOTO OTBETUYHKA He TpeOyeTcs
CTIEIIMAJIBHOTO YKA3aHUsI B 3aKOHE:

— Oprabl TOCyJJapCTBEHHOM BJIACTH, MHBIE TOCYIAPCTBEHHbIE OPraHbl, OPraHbl MECTHOTO CaMO-
yIIpaBJICHHS;

— u30uparesibHbie KOMUCCHU, KOMUCCUU pedepeHmyma;

— VHBIE OpraHbl ¥ OPraHU3alliy, HAJIeJICHHbIE OTAEIbHBIMU TOCYAAPCTBEHHBIMH WJIA WHBIMU
MyOMTMYHBIMU TTOJTHOMOYHSIMH;

— OJDKHOCTHBIE JIMILIA, TOCYAAPCTBEHHbIE M MyHHUIIUTIATBHBIE CITyKaIlHe;

2) cyOBEKTbl, BO3MOKHOCTh HAJ/IEJIEHUsI KOTOPBIX CTATyCOM aJIMHHUCTPATHMBHOIO OTBETYMKA
cBsi3aHa C npsiMbiM ykazanueM KAC: rpaxaaHe, ux oObeIMHEHHS ¥ OpraHu3aliy, He 00J1aJalole
roCy/1apCTBEHHBIMHU MJTM MHBIMU ITyOJIMYHBIMU TTIOJTHOMOUYHSIMH B CIIOPHBIX TTPABOOTHOIIEHUSIX. Tak,
Mo cMeiciy cT. 266, 4. 3 cr. 268 KAC MHOCTpaHHBIN I'pax/IaHUH, MMOJJIeKAIIUN JAeTOpTalluy UK
PEaIMUCCUH, TOJIKEH MPUBJIEKATHCS B KAYECTBE aAMUHUCTPATUBHOTO OTBETUMKA TIPH MPEIbSIBICHUM
TpeOOBaHUsI O ero MOMEIIEHUH B CIelMaIbHOe YUPekICHUE UK O MPOJICHUH CPOKa ero mpeObiBa-
HUS B CHICIUAJIBHOM YUPEIKICHUU.

6. O mpaBax 1 00 0OSI3aHHOCTSX aJIMUHHUCTPATUBHOTO MCTIA M OTBETUMKA KAaK JIUII, y4aCTBYIO-
IUX B Jejie, CM. KomMeHTapuii K cT. 45 KAC.

O pacnopsaMTeNbHBIX MpaBax M OOSI3aHHOCTSX 4JAMUHHUCTPATUBHOTO MCTIA U OTBETUMKA CM.
KoMMeHTapuil K cT. 46 KAC.

Crarbsa 39. YuacTue npokypopa B a/IMUHICTPATHUBHOM JieJie

1. ITIpokypop BnpaBe 06paTUTHLCA B Cy/1 ¢ A AMUHUCTPATUBHBIM HCKOBBIM 3asiBJIEeHHEM
B 3alIUTy NpPaB, CB000/] U 3aKOHHBIX NHTEPECOB I'Pak/JaH, HeOlpeaeJeHHOT0 Kpyra JIi|
wi uHtepecoB Poccuiickoii Penepanuu, cyonoekroB Poccuiickoin ®enepanuu, MyHHI[H-
naJbHBIX 00pa30BaHuii, a TaKKe B JPYruX CJydasx, MpeJaycMOTPeHHbIX (heaepanbHbIMU
3aKOHaMH. AIMHHUCTPATHBHOE HCKOBOE 3asiBJIeHHE B 3alUTYy MPaB, CBO00/ U 3aKOHHBIX
HHTEPECOB rpakJIaHUHA, SIBJSIOMIErocs Cy0beKTOM aIMUHICTPATUBHBIX H HHBIX IMy0JIM4-
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HBIX MPAaBOOTHOIIEHUI, MOKET ObITh OJAHO MPOKYPOPOM TOJILKO B cJyuae, ecJu rpax-
JIQHUH 10 COCTOSTHUIO 3/10POBbs, BO3PACTY, He/1eeCOCOOHOCTH U PYTHM YBaKUTEJIbHbIM
NpPUYNHAM HEe MOKeT caM 00paTuThCs B Cy/l.

2. I'enepaabHbiil poKypop Poccuiickoin ®enepanyun u 3amecturenb ['enepaabHoro
npokypopa Poccuiickoit ®enepanuu Bnpase ooparurbesi B Bepxosusbiit Cyn Poccuiickoii
denepanun, BepXoBHBII Cy/1 pecny0JnKu, KpaeBoi, 00J1acTHOII ¢y, cyl ropoja gpeaepaJb-
HOT0 3HAYeHMsl, CyJl aBTOHOMHOMN 00J1aCTH, Cy/I aBTOHOMHOI'0 OKPYra, BOEHHBbIIi cy[, paii-
OHHBII1 cya; NpoKypop cyobekTa Poccuiickoii Penepaiun, 3aMmecTuTe b NPOKYPOpa cyonb-
ekta Poccuiickoii ®eepanuu U NnpupaBHeHHble K HUM NPOKYPOPbHI U UX 3aMeCTUTeJH —
B BEPXOBHBII Cy/ pecny0JHKH, KpaeBoii, 00J1acTHOI ¢y, cya ropojaa ¢eiepajbHOro 3Ha-
YyeHHus, Cy/Jl aBTOHOMHOI1 00J1aCTH, Cy/l ABTOHOMHOI'0 OKPYra, OKpYkHOH ((p10TCKMIiT) BOEH-
HBII Cy/l, TADHU30HHbIN BOCHHBIN Cy/l, PAHOHHBIN CyJ; NPOKYPOP ropoja, pailoHa M NpHu-
PaBHeHHbIEe K HUM NPOKYPOPbI — B TADHU30HHbIN BOEHHBII Cy/1, pailOHHBI CyI.

3. AIMUHHCTPATHBHOE HCKOBOE 3asiBJeHHE MPOKYpPOpa J0JKHO COOTBETCTBOBATH
Tpe0OBaHUAM, NPeyCMOTPEHHBIM YacThIo 6 ctaTbu 125 Hacrosimero Kogekca.

4. IIpokypop, oOpaTuBIIHiicSI B €y ¢ aAMHHUCTPATUBHBIM HCKOBBIM 3asiBJIEHHEM,
N0JIb3YeTCsI NMpoLeccyaJbHbIMU IPAaBaMHU M HeCeT NpolieccyajbHble 0013aHHOCTH aIMIUHHU-
CTPATHBHOIO MCTHA (32 HCKJIIOYEHNEeM NIPaBa Ha 3aKJII0YeHHe COIJIalleHUus1 0 MPUMHPeHHI
U 00SI3aHHOCTH MO yIUIaTe CyJeOHBbIX PAcXo/I0B), a TaK:Ke 00sI3aHHOCTH MO YBe0OMJIEHUIO
rpakJJaHNHA WJIH ero 3aKOHHOTO0 NPe/ICTABUTEJISI 0 CBOEM O0TKa3e OT MOJaHHOr0 M B HHTe-
pecax rpaxJIanHuHa aJMHHUCTPATHBHOI0 HCKA.

5. B cayuyae oTka3a npokypopa OT aJJMUHHCTPATHBHOIO HCKAa, MOJAHHOI0 B 3aIIUTy
npas, cB000/] U 3aKOHHBIX HHTEPECOB HeOIpe/eJeHHOT0 KPyra Jiull, SABJSIOIHXCS Cy0b-
eKTaMH a/IMHUHICTPATHBHBIX U HHBIX MyOJIMYHbIX IPABOOTHONIEHUI1, PACCMOTpEeHHE a/IMHU-
HHCTPATHBHOIO J1eJia N0 CYyI[eCTBY NpooJrKaeTcsi. B ciryuae, eciim oTka3 npokypopa ot
aIMIHHCTPATHBHOIO HCKA CBSI3aH C YJI0BJEeTBOPEHHEM a/IMUHHCTPATUBHLIM OTBETUYHKOM
3asBJIEHHBIX TPeOOBaHMIl, Cy/l NPMHUMAET TAaKOil 0TKa3 U NMpeKpalaeT Npou3Bo/ICTBO MO
a/IMUHHCTPATHBHOMY JeJIy.

6. B caiyuae oTka3a npokypopa OT aJJMUHHCTPATHBHOIO HCKAa, MOJAHHOI0 B 3aIIUTY
npaB, cBO0O/ U 3aKOHHBIX HHTEPECOB IPaKJaHUHA, CY/I OCTaBJIsIET COOTBETCTBYIOIIEe
3asBJIeHHe 0e3 pacCMOTPeHHsI, eCJIH IPAaKIaHIH, 00J1aJa0IUil A JMHUHICTPATHBHOI NPO-
[eccyajJbHONl /1eecnocoOOHOCTbI0, €ro MNpeJCTABHUTEJb HJU 3aKOHHBIH MpeJICTABHTEJb
rpakJJaHuHa, He 00J1a/1aI01ero aAMIUHUCTPATHBHON NpoLecCyaJlbHOMH /1eeCoCOOHOCThIO,
He 3asIBUT 00 OTKa3e OT aAMHHUCTPATUBHOIO ncka. B ciaydae oTka3a 3THX JIMIl OT aJMH-
HHCTPATHBHOIO MCKA Cy/ NPHHUMAaET 0TKAa3 OT HEero, ecJiy 3TO He IPOTUBOPEYHT 3aKOHY U
He HapylmiaeT npaBa, cCB00OIbl M 3aKOHHbIE HHTEPeChI APYIruX JHUIl, U NpeKpanaeT Npous-
BOJICTBO N0 aJMHUHUCTPATHBHOMY JieJy.

7. IIpokypop BcTynaeT B cyeOHBIH Mpolecc U JaeT 3aKJIYeHHe M0 aJJMUHHCTPA-
THBHOMY JieJIy B CJIy4asx, npeaycMoTpeHHbIx HacTossmuM Koaekcom. Ilpokypop He naer
3aKJI0ueHne 10 aJMHHUCTPATHUBHOMY JieJly, €CJId aJMIHUCTPATHBHOE 1€JI0 BO30YXK/1eHO
HA OCHOBAaHHHM €ro a[MHHHUCTPATUBHOI0 HCKOBOI'0 3asiBJ€HHSI.

1. B naHHOH cTaThe 3aKperuieHo MpaBo MPOKypopa Ha ydyacTue B aIMUHHUCTPATHBHOM CYHO-
MIPOM3BOJCTBE B JIBYyX (hopMax: ImyTeM OOpalleHus ¢ aAMUHUCTPATUBHBIM MCKOBBIM 3asIBICHUEM U
MyTeM JIauu 3aKJIioueHus 1o jaeny. Takue hopMbl yuacTHsi IPOKypopa B aIMHUHUCTPATUBHOM CYHO-
IIPOM3BOJICTBE COOTBETCTBYIOT B LiesioM Tak:ke npasuiaM ct. 45 I'TIK u cr. 52 AIIK. Bonee Bcero
KOMMEHTHpyeMas cTathsi cooTBeTcTBYeT CT. 45 I'TIK, nostomy cnoxkusiimecs rnpaBuia IpUuMEHEHUs
YKa3aHHOH CTaThU NIPU YYaCTUU MPOKYPOpPa B IPAKIAHCKOM CYIOITPOM3BOICTBE MOTYT OBITh B MOJI-
HOH Mepe MCIOJIb30BaHbI U B aIMUHUCTPATUBHOM CYIIOIPOU3BO/ICTBE.
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BaxHoli i1 IOHUMaHUsL PO TIPOKYpopa B CyaeOHOM Iporiecce siBiisieTcs cT. 35 3akoHa
O TIPOKYpaType, COIIACHO KOTOPOH NPOKYpPOp y4YacTBYeT B PACCMOTPEHMHU [eJl CylaMHu B CIly-
yasix, peJyCMOTPEHHBIX ITPOLIECCyaIbHBIM 3aKOHOAATENLCTBOM Poccuiickoi denepaniuy U Apyrumu
(penepanbabIME 3aK0OHAMU. [TpOKYpPOpP B COOTBETCTBUU € MPOIIECCyaTbHBIM 3aKOHOAATEILCTBOM Poc-
cuiickori desiepaliuy BIpaBe 0OOPaTUTHCS B CYJI C 3asBJICHUEM WUJIM BCTYIUTH B JIEJIO B JTIOOOU CcTaauu
poliecca, €CIM 3TOro TpedyeT 3aluTa MpaB rpakaaH U OXPaHsAeMbIX 3aKOHOM MHTEPECOB O0IIeCTBa
WJIA TOCYAApCTBA.

Takum 0Opa3oM, cTaTyc MpOKypopa MposIBIISIETCsI B HECKOIBKUX KadecTBax. Bo-nepBbix, mpo-
Kypop B aJIMUHHCTPAaTUBHOM CYIONPOU3BOJCTBE 3AIHINAET TOCYIAPCTBEHHbIE U MyOIUYHbIE UHTE-
peckl B (hopMax u 1o OCHOBaHUSM, KoTopslie rpegycMoTpensl KAC. Yyactre npokypopa B aIMUHU-
CTPAaTHBHOM CYJIOIIPOU3BOJCTBE MIPE/ICTABIISIET COOOM OHY M3 (POPM 3alUTHI MyOINIHO-TIPABOBBIX
MHTEPECOB Hapsily C 3aIllUTOM TaKMX MHTEPECOB I'OCYAAPCTBEHHBIMM OpraHAMU U JIOJKHOCTHBIMU
muiamu. [Tpy 9ToM 3ammmTa rocyaapcTBEHHBIX M OOIIECTBEHHBIX MHTEPECOB MPOKYPOPOM HE O3Ha-
YaeT, YTO OJHOBPEMEHHO MPOKYPOPOM HE MOTIYT 3allMINATbCS U WHBIE MHTEPECHI, YTO BHITEKAET
MpSIMO U3 4. 1 KOMMEHTUPYEMOM CTaTbu. Bo-BTOPBIX, TPOKYPOP B CyA€ HE OCYIIECTBIISIET (DyHKIUI
HaJ30pa, a BHICTYNAET B KAUECTBE OHOTO U3 JIUI], yYacTBYOIIUX B Jeie. OO 3TOM mpsMO CKa3aHo B
cT. 35 3aKkoHa 0 MPOKypaType, COracHO KOTOPOH MOTHOMOYHSI ITPOKYpPOpa, YIacTBYIOIIETO B Cyieo-
HOM PAacCMOTPEHUH A1, OTPEEIISIOTCS MPOLIECCYaIbHBIM 3aKOHOATEILCTBOM.

OoparieHrie MpoKypopa ¢ aAMAHUCTPATUBHBIM MCKOBBIM 3asIBJIEHHEM BO3MOXHO B TIOpSIIKE
YHUBEPCAJIbHON KOMITETEHIIUH B 3aIUTY CJSAYIOIIUX CyObEKTOB POCCHICKOTO MpaBa:

— MpaB, CBOOO]] ¥ 3aKOHHBIX UHTEPECOB TPaXkJaH;

— HEOMNpe/IeIEHHOTO Kpyra JIMLI;

— untepecoB Poccuiickoit @eneparyu, cyobekToB PP, MyHUIMIIATBHBIX 00pA30BAHMA.

Kpome Toro, oOpariienre npokypopa ¢ aAIMUHUCTPATUBHBIM MCKOBBIM 3a5IBJIEHHEM BO3MOKHO
B paMKax ero CreluaJbHOil KOMIETEHIIMU B APYIUX CIydasx, MPelyCMOTPEHHbIX (eaepabHbIMU
3aKOHAMH.

[Tpu nmprMeHeHnr yKa3aHHBIX MOJOKXEHUI BaXXKHO 0OpaTUTh BHUMaHUe Ha crieayiomniee. OcHo-
BaHMsI 11 OOpaIlleHrs B CyJ JUTsI TPOKYpOpa HOCAT JBOSIKMIA XapakTep.

Bo-niepBbix, 4acTh OCHOBaHHMI HOCUT OLICHOYHBIN XapaKTep U OpeIelisieTCss HEOOXOTMMOCTHIO
3aIlUTHI PaB rPakAaH, HEOMPEAEISHHOTO Kpyra JIUI, MHTEPECOB MyOINYHO-TIPABOBBIX CYOBEKTOB.
[Tpu 3TOM NPOKYpPOP cam ONpeAeiseT XapakTep U CTeNeHb UHTepeca, MOJIEKAILEro 3alluTe, C rpa-
BOM OKOHYATEJIbHOU OLIEHKU CO CTOPOHBI CyJa.

Hanpumep, B coorserctBuu ¢ 11. 6 nocranosyieHusi [lnenyma BC P® ot 30 utons 2015 r. Ne 28
«O HEKOTOPBIX BOITPOCAX, BO3HUKAIOIIMX IPH PACCMOTPEHUH CyIaMH1 JieJT 00 OCTIaprBaHUU pe3yJIbTa-
TOB OIpe/IeNICHNs] KaJaCTPOBON CTOMMOCTH OOBEKTOB HEBIKMMOCTH» TIPOKYpPOP B CIIydae, Mpemy-
CMOTPEHHOM KOMMEHTHPYEMOU CTaThel, BIpaBe OOPaTUTLCS B CY C 3asBJICHUEM 00 OCTIapUBaHUU
PEe3yJIbTAaTOB OMpeesieH s KaJaCTPOBOM CTOMMOCTH B 3alIUTY MPaB, CBOOO ¥ 3aKOHHBIX HHTEPECOB
rpaaas, uHTepecoB Poccuiickoit ®eneparun, cyobekToB PO 1 MyHUIIMIIANIBHBIX 00pa30BAHUIA.

[Tpu oOpariieHny B Cy/1 B 3aIIUTY MPaB IpaskiaH HEOOXOIMMBIM YCJIOBHEM SIBJISIETCS] HEBO3MOXK-
HOCTb IS TPaKIaHWHA TI0 COCTOSTHHIO 3[I0POBbsI, BO3PACTY, HEJEECIIOCOOHOCTH U IPYTMM YBaKH-
TEJIbHBIM MIPUYMHAM CAMOCTOSITEJIbHO 00paTuThes B cya. [109TOMy COOTBETCTBYIOITHE OOCTOSITENb-
CTBA JIOJKHBI OBITh TIPUBEJECHBI B 3IMUHUCTPATUBHOM MCKOBOM 3asIBJIEHUU TIPOKYPOPA.

OopariieHrie B 3alIMTY HEOIPEISICHHOTO Kpyra JIMI] MOKET ObITh CBSI3aHO C OCMAapUBaHUEM
HOPMATUBHOI'O WJIM HEHOPMATHBHOIO IIPAaBOBOI'O aKTa, KOTOPBIM HAPYILAET [TpaBa STUX JIULI, HAIIPH-
Mep, B cepe OpraHu3alvy TOpoACKOrO 1 KOMMYHAJIBHOTO XO35ICTBA, CTPOUTENBCTBA U T. 1.

OOparierre B 3amuTy MyOnuMuHbIX oOpa3oBanuil (Poccuiickas ®Peneparus, ee CyObeKTH U
MYHUIIMNIATIbHBIE 00Pa30BaHus1) OCYILECTBIISIETCS B CIIy4asix 0COOOH COMATbHON 3HAYMMOCTH U BaK-
HOCTH (Hampumep, B CBSI3U ¢ U31aHneM cyobekToM P® mpaBoBOro akra, HapyIaoIero npaBa MyHH-
[UMAJTBHBIX 00pPa30BaHUI).
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Bo-BTOpBIX, IpeAbsIBIICHNE AIMIUHUCTPATUBHOTO MICKOBOTO 3asIBJICHUsI BO3MOXHO B CITyYasix,
MIPEYCMOTPEHHBIX (hefiepabHbIM 3aKOHOM. B 3To# cuTyaruu mpokypop umMeet 6e3ycJIOBHOE MPaBO
Ha oOpaleHue B Cy/l B MOPs/IKe aIMUHUCTPATUBHOTO CYAOIPOU3BOCTBA, TOCKOJIBKY 3716Ch HET HE00-
XOAMMOCTH, B OTJIMYKE OT OOpaIeHus B 3aIUTY NPaB Ipak/laH, HEOIPEIEICHHOTO KpyTa JIUI, UHTe-
pecoB MyOIMYHBIX 00pa30BaHMIA, OOOCHOBBIBATh HAJTMUKE UHTEpeca B BO3OY:KICHUM Jieia TPOKYpO-
poM.

Lenblii psit TAKUX OCHOBAHUU [UIsl 0OpaIieHus MPOKypopa ¢ aJMUHUCTPATUBHBIM HMCKOBBIM
3asiBjieHreM TpeaycmorpeH B camoMm KAC, Harpumep:

— O MPU3HAHUY HOPMATUBHOTO MTPABOBOTO aKTa, B TOM YHCIIE TIPUHSTOTO pedepeHayMoM cyOb-
exTa P® wim MecTHBIM pedepeHayMOM, He JAEHCTBYIOLIMM MOJIHOCTBIO WM B Yactu (4. 3 cT. 208),
MOCKOJIbKY TIPUHSATHI HOPMATUBHBIN MTPABOBOM aKT HE COOTBETCTBYET MHOMY HOPMAaTUBHOMY ITpa-
BOBOMY aKTy, UMeIOIIeMy OGJIBIIYIO IOPUINYECKYIO CHITy, HApYIIAeT MX KOMIIETEHIIMIO WM TpaBa,
CBOOO/IbI M 3aKOHHBIE MHTEPECH IPaK/IaH;

— O IIPU3HAHUM HE3aKOHHBIMU PElIeHU, JercTBUl (Oe3eWiCTBUS ) OpraHOB, OPraHU3aIIUH, JIHII,
HaJIeJIeHHbIX TOCYIApPCTBEHHBIMH WJIM MHBIMU ITyOJIMYHBIME TIOTHOMOUUSIMH, B 3aIIUTY TIPaB, CBOOO
Y 3aKOHHBIX MHTEPECOB MHBIX JIUII, ECJIM TPOKYPOP MOJIAraeT, YTO OCTIApUBAEMBIE PEIICHU S, IeHCTBUS
(Oe3neiicTBrE) HE COOTBETCTBYIOT HOPMAaTUBHOMY IPAaBOBOMY aKTY, HapYIIAOT MpaBa, CBOOOAB U
3aKOHHBIE MHTEPECH! T'PaK/IaH, OPraHU3aIiA, MHBIX JIUI, CO3JAIOT MPENSATCTBHS K OCYIIECTBICHUIO
UX TpaB, CBOOO M pean3aliii 3aKOHHBIX MHTEPECOB WJIM HA HUX HE3aKOHHO BO3JIOKEHbI KaKue-
6o obs13aHHOCTH (4. 4 cT. 218);

— B 3aIIMTy U30MpaTeNIbHBIX MIPaB U MpaBa Ha yJacTue B pedepenayme rpakian Poccuiickoi
®eneparuu (4. 6 ct. 239);

— 00 onpeeeHnH CPOKa, He MO3JHee KOTOPOro YINOJIHOMOYEHHBIN OpraH, JOJKHOCTHOE JIUIIO
WM n30uparesbHasi KOMUCCHS JOJKHBI HA3HAYMTh BBIOOPHI (32 UCKJTI0UeHeM BbioopoB [IpesnaenTa
P® u BriOGOpOB senytaroB ['ocynapcrennont dymbr @enepansHoro Codpanust P®) (u. 7 cr. 239);

— 0 Ha3Ha4YeHUU MecTHOTrO pedpepenayma (4. 8 ct. 239);

— 00 ocriapriBaHUHM PEIIeHHsI O TPOBEJCHUHI MECTHOTO pedpepeHIyMa, pellieHusl, IPUHSATOro Ha
MecTHOM pedeperayme (4. 9 cr. 239);

— 00 OTMeHe perucTpalvy KaHauaaTa, crucka kKanauaato (4. 11 cr. 239);

— 00 oTMeHe pelieHusT N30UPaTeTbHON KOMUCCHUY, KOMUCCHU pedpepeHyMa 00 UTorax rojo-
COBaHMs, O pe3y/IbTarax BHIOOPOB, pepeperayma (4. 15 c1. 239);

— 0 IOCPOYHOM IPEKPAICHUH aIMUHUCTPATUBHOTO HA/I30pa WJIM O YACTUYHOW OTMEHE aMU-
HUCTPATUBHBIX OIPAaHWYEHUH [Tl 3aIMTHI MPaB M CBOOO TOJHAA30PHOIO JIMIA TIPH YCJIOBHHU, YTO
TIO/THAJ30PHOE JIUIIO M0 COCTOSTHHIO 3[J0POBbsI JIMOO IO JPYTUM YBaKUTEIbHBIM IIPUYMHAM HE MOXKET
camo oOpatuThes B cyn (4. 4 cr. 270).

2. CornacHo 4. 2 KOMMEHTHUPYEMOU CTaTbil B COOTBETCTBHHM C TpPaBUJIaMHU CyOOpAMHALIUM B
paMKax cucteMsl pokypartypbl Poccuiickoit dezepariy oOpaliieHre B Cyj1 COOTBETCTBYIOIIETO 3BEHA
CyaeOHOM CUCTEMBI BO3MOKHO TOJIBKO IIPOKYPOPOM OMpPeeSIEeHHOTO YPOBHSI.

3. CoracHO 4. 3 KOMMEHTUPYEMOM CTaTbu aJMUHHMCTPATUBHOE WCKOBOE 3asIBJIEHUE MPOKY-
popa JIOKHO COOTBETCTBOBAThH CHEIMABHBIM TpeboBaHusAM. B dactHoctH, B 4. 6 cT. 125 KAC
YCTaHOBJICHO, YTO B Cly4ae OoOpalleHHsl MPOKypopa B 3alMTy MpaB, CBOOOI M 3aKOHHBIX WHTe-
pPECcoB TpakJaHWHA B AJMUHUCTPATMBHOM HCKOBOM 3asIBJIEHUM TaKXke [OJDKHBI OBITh YKa3aHbI
MIPUYMHBI, UCKITIOYAIOIIE BO3ZMOKHOCTD MPEIbsBICHNS aIMUHUCTPATUBHOTO MCKOBOTO 3asIBJICHUS
caMuM rpaxaaHuHOM. OO 5TOM MOTYT CBUJIETENILCTBOBATh BO3PACT, COCTOSTHHE 3[J0POBbsI (HATMUKe
IPyINITbl THBAJIMIHOCTH), HEJIEeCIOCOOHOCT JIMIA U T.. Hannune ykazaHHBIX 0OCTOSITEIbCTB OyeT
OLICHMBATBCSI Cy/Ibe TIPH PEeLIeHUH BOIIPOCa O BO30YKIEHUH aIMUHUCTPATHBHOTO JeIa.

4. CornacHo CJIOXHBIIEMYCS] B JOKTPUHE TOJIKOBAHUIO MPOKYPOP SABJISIETCS OCOOBIM HCTIIOM,
TIOCKOJIBKY He SIBJISIETCS] CyObEKTOM CIIOPHOTO MAaTEPUATLHOTO IPABOOTHOIIEHU S, 2 00paIaeTcs B Cy/L
B 4y’KOM WJIH MyOIMYHOM uHTepece. ClieoBaTesibHO, IPOKYpPOpa MpaBUjIbHEE XapaKTeprU30BaTh KakK
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MIPOLIECCYAJIHOTO UCTLIA, PA3rPAHUYMBAsi IOHSATHE CTOPOHBI B ITPOLIECCYAIBHOM M MaTepUaIbHO-TIpa-
BOBOM CMBbICTIE?2.

[Toatomy cornacHo 4. 4 KOMMEHTUPYEMOM CTaTbU MPOKYPOP MOJIB3YETCsl MPOLECCYaIbHBIMU
MpaBaMU U HECET MpolieccyabHble 00s3aHHOCTH aJIMUHUCTPATUBHOTO MCTIIA, & TAKKe 00S3aHHOCTh
I10 YBEIOMJIEHUIO I'PaKJAHUHA WM €70 3aKOHHOTO TIPE/ICTABUTENISI O CBOEM OTKa3€ OT IOJAHHOIO UM
B MHTEpecax IpaxAaHuHa aIMUHUCTPATUBHOIO Mcka. OJJHaKO MPOKYpOp HE MMEET IIpaBa Ha 3aKJI0-
YeHUe COMVIAIICHUsI O TIPUMUPEHUH, OH OCBOOOXK/IEH OT 0O0SI3aHHOCTH TIO yIUIaTe CyAeOHBIX Pacxo-
noB. Kpome Toro, cornacHo 4. 5 1 6 KOMMEHTHPYEMOW CTaThbH OTKa3 MPOKYypopa OT MOJAHHOTO UM
aIMUHUCTPATHBHOI'O MICKA HE SIBJISIETCsI Oe3YCIIOBHBIM OCHOBAHUEM [IJ1s IPEK PAIlleHUsI IPOU3BOJICTBA
o aeny. Perienrie Bompoca 0 mpeKpaieHur MPOU3BOACTBA T10 JIey WM MPOAOIKEHUH CyIeOHOTO
pa3OuparesibcTBa B COOTBETCTBUM C Y. 5 U 6 KOMMEHTHPYEMOW CTaThU 3aBHCUT OT CAMOU CTOPOHBI B
MaTepuaIbHO-TIPABOBOM CMbICTIE, B MHTEpecaxX KOTOPOU 1 ObUT MPEAbSIBICH aIMUHUCTPATUBHBIN UCK
MIPOKYPOPOM, & TaKKe OT OLIEHKU CYIOM CTENEeHH OOIIECTBEHHON 3HAYMMOCTH M OTCYTCTBHS Hapy-
IIEHUs1 3aKOHA TAKMM OTKa30M IIPOKypopa OT €ro HUCKa.

Io 37011 ke OTHKE K MPOKYPOPY HE MOXKET OBITh MPEABSIBICHO BCTPEYHOE aIMUHICTPATUBHOE
uckoBoe 3aspieHue (ct. 131 KAC). Xorsa 00 3TOM mpsiMO HE CKa3aHO B 3aKOHE, TaKoe pellieHHe
JAaHHOTO BOIIPOCA CBSA3aHO C OCOOBIM CTaTyCOM ITPOKYPOPa KaK CTOPOHBI B ITPOLIECCYAIBHOM CMBICIIE
1 OCHOBaHO Ha TpakTuke npuMeHenrst HopM ['TIK u ATIK 06 yvactuu mpokypopa B rpa)JaHCKOM
1 apOUTPaKHOM TpOIIeccax.

5. Bropoii ¢opmoi1 yyactusi B aAIMUHUCTPATUBHOM J€Jie POKYpOpa SABISETCS BCTYIUIEHUE B
y’ke€ HauaThlid 110 THULIMATYBE JPYTHX JIUILL IIPOLIECC C LIENbIO 1auu 3aKkjIoueHus. Vcronb3oBaHue 1aH-
HOT'O TTOJTHOMOYHMS! IIPOKYPOPOM IO €ro MHULIMATUBE HEBO3MOXKHO, ITOCKOJIbKY COIJIACHO Y. 7 KOM-
MEHTHPYEMOW CTaThU IPOKYPOP BCTYMAET B CyA€OHBII MPOLIECC U JaeT 3aKTI0UeHHe M0 aAMUHHUCTpa-
TUBHOMY JIeJly B Cilyyasix, npegycMoTpeHHbix KAC.

[Tpokypop He JaeT 3aKII0ueHre N0 AIMUHUCTPATUBHOMY A€y, €CJIM aIMUHUCTPATUBHOE JIEJI0
BO30YyX/JEHO Ha OCHOBAHUM €r0 aIMIUHUCTPATUBHOTO UCKOBOT'O 3asIBJICHUSI, TIOCKOJIbKY B TAKOM CJTy-
yae OH BBICTYIAET B KAYECTBE aJMUHUCTPATHBHOIO UCTIIA U €r0 MPOLIECCYaIbHBIN CTaTyC ONpeies-
ercsl uHayve.

B KAC onpenesnieH psii OCHOBaHUM AJIsI 1a4X 3aKTI0YEHUS IPOKYPOPOM, HAIIpUMep:

— a/IMMHUCTPATUBHOE JIEJIO O NMOMEIIEHUN MHOCTPAHHOIO IPak/I1aHUHA, NOJIeKAIIEro AeNop-
TallUM WIN PEaJMHUCCUU, B CIIEIMAIBHOE YUPEKASHUE UM O TPOAJIEHUH CPOKa MpeObIBaHUs UHO-
CTPaHHOTO IpaXkJaHUHA, MOJIEKAILETO AeNOPTAlY WM PEeaMUCCUH, B CTIELUAJIbHOM yUPEkICHUN
(4. 3 cT. 268);

— a/IMMHUCTPATUBHOE JIEJIO 110 BOIIPOCY, CBI3AHHOMY C a/IMUHUCTPATUBHBIM HaA30pOM (4. 3 CT.
272);

— aJMMHHUCTPATUBHOE JIEJIO O TOCITUTAIM3AIMY TPakJaHNHA B HEJOOPOBOJILHOM TMOPSI/IKE WU
O TIPOJIJICHUH CPOKA TOCITUTATIM3AINY TPakKAaHUHA B HEJOOPOBOILHOM mopsiake (4. 3 cr. 277);

— aIMUHHCTPATUBHOE JEJI0 O NCUXUATPUIECKOM OCBHUIETEIbCTBOBAHMY I'PakIaHUHA B HEI00-
poBosibHOM Topsifike (4. 4 ct. 280).

XoTs HesiBKa B cyneOHOe 3acefaHue MPOKypopa He SIBJISETCS MPENsTCTBUEM Il PacCMOT-
PEHUS U pa3pelieHusl aJMUHUCTPATUBHOIO A€ja, TaKUe ClIyyad JIOJKHBI HOCUTh MCKJIIOYUTEIbHBIN
XapakTep B CUIIy YCTAaHOBJIEHHOW 3aKOHOM OOSI3aTeJIBHOCTH YYacTHsl MPOKYPOpa [UIsl 3aIUTHI ITy0-
JIMYHBIX UHTEPECOB.

2 Cwm.: Hlaxapsin M.C. CyObeKTbI COBETCKOTO I'paX/JIaHCKOTrO npoleccyajibHoro npasa. M., 1970. C. 295.
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Cratbsa 40. O0panieHue B ¢y B IIeJIsIX 3al[UThI IPaB, CBO0O,I 1
3aKOHHBIX HHTEPECOB JAPYrUX JHI UJIHA HeolpeaeJJeHHOro Kpyra Jmi

1. B cayuasx, npeaycMoTpeHHbIX (peiepajbHbIMH KOHCTUTYIIHOHHBIMH 3aKOHAMM,
HacrosuM Kogexkcom u apyrumvu chegepaibHbIMA 3aKOHAMH, TOCY/1apCTBEHHbIE OPTaHbl,
JIOJLKHOCTHBIE JINIA, YIIOJJHOMOUYEHHBIH 10 npaBam yejoBeka B Poccuiickoii ®enepanmu,
YIOJTHOMOYEHHBII 10 MpaBaM YejoBeKka B cyobekTe Poccuiickoii ®eaepanuu MoryT oopa-
TUTHCSI B Cy/l B 3aIUTY MPaB, CB000,1 1 3aKOHHBIX HHTEPECOB HEONMPe/1eJIEHHOr0 KPyra JIuil,
NnyO0JHYHBLIX HHTEPECOB.

2. B cayuasx, npeaycMoTpeHHbIX HacTosmuM Koaexkcom u gpyrumu ¢heepanbHbIMuU
3aKOHAMMH, OPraHbl, OPraHN3aId U rPpa’kjaHe MOTYT 00paTUTHLCA B Cy/ B 3alIUTy Mpas,
CcBO0O/] M 3aKOHHBIX HHTEPECOB JAPYrux JIHII.

3. O6mecTBeHHOEe 00beIMHEHNEe MOKET 00PaTUTHCS B CyJ B 3alUTYy OOIINX NpaB,
CBO0O/ 1 3AKOHHBIX HHTEPECOB BCEX YWIEHOB 3TOr0 00IMECTBEHHOT0 00 beJUHEHHS] B CJIy-
yasix, NpeJycCMOTPeHHbIX (heepanbHbIM 3aKOHOM.

4. AAMUHICTPaTUBHOE HCKOBOE 3asiBJIeHHE, I0JJaHHOEe HA OCHOBaHuM yactu 1,2 nim 3
HAaCTOSAIIEH CTAaThbH, 10JLKHO COOTBETCTBOBATH TPEOOBAHUSIM, PEAYCMOTPEHHBIM YaCThIO
6 crarbu 125 Hacroamero Konekca.

5. Opranbl, opranu3aium 1 rpaxcjane, 00paTuBIIHecs B Cy/1 B 3aIUTY MPaB, CB0001 1
3aKOHHBIX HHTEPECOB APYTruX JUII WJIH HEoNpeeJIeHHOr0 Kpyra Jiiil, oJb3YI0TCsI PoIec-
CyaJbHBIMH MPAaBaMH M HECYT MPoIleCcCyaJbHbIe 00I3aHHOCTH a/IMUHUCTPATHBHOIO UCTHA
(3a HCKJIIOUEHHEM MPaBa Ha 3aKJII0UYEHHE COIJIAleHNsl 0 MPUMHPEHNH U 00SI3aHHOCTH MO
ymjiare cyaeOHbIX Pacxojo0B), a TaK:Ke 00SI3aHHOCTH MO YBEJOMJIEHHIO IPaKJaHUHA WU
€ro 3aKOHHOT0 MPeJCTABUTENS 0 CBOEM OTKa3e OT MOJAHHOr0 B MHTepecax rpak/JIaHuHa
a/IMHHHCTPATHBHOIO HCKA.

6. B cayuyae oTkaza opraHoB, OpraHu3aIuil U rPak/aaH OT AAMUHUCTPATHUBHOIO MCKA,
MOIAaHHOTO B 3aIUTY MPaB, CBO0O/ 1 3aKOHHBIX HHTEPECOB HEONPEAeJeHHOT0 KPyra Juil,
SIBJISTIOMINXCS CyObEeKTaMH aJMHHHCTPATHUBHBIX W MHBIX MYOJUYHBIX MPABOOTHOIIEHMI,
paccMOTpeHne aJIMHHUCTPATHBHOIO JieJia MO CYIIeCTBY Npojojrkaercsa. B ciayuae, ecan
OTKa3 OT aJMHHHCTPATHBHOIO HCKA CBS3aH C YJAOBJETBOPEHHEM aJIMUHHCTPATHBHBLIM
OTBETYNKOM 3asBJI€HHbIX TPeOOBaHUIi, Cy/l IPHUHUMAET TAKOIl 0TKAa3 U MpeKpamaeT npo-
HU3BO/ICTBO MO a/IMUHUCTPATHBHOMY JI€JIy.

7. B ciyuae oTKa3a OpraHoB, OpraHu3amuil ¥ rpa’kJaH OT aAMIHUCTPATHUBHOTIO MCKa,
MOJAaHHOTO B 3aIUTY MPaB, CB000/1 H 3AKOHHBIX HHTEPECOB IPYroro Juia, cyJ ocTaBJsieT
a/IMHHHCTPATHBHOE MCKOBOE 3asiBJieHHEe 0e3 paccMOTpeHHs, eCJu rpa’kJaHuH, 00jaaa-
OIUH aJMUHUCTPATHBHON MPOIECCYaJbHOI /1eeC0COOHOCThI0, B HHTEPECaX KOTOPOro
ObLIO MOJAHO COOTBETCTBYIOI[EE MCKOBOE 3asiBJ€HHE, €ro MpeJaCcTaBUTE]b WJIH 3aKOH-
HBIIl MPeJICTABUTE]b FPakJaHNHA, He 00JaJalomero aJMIHUCTPATHBHON MpoIeccyalib-
HOIi J1eecrnoCcoOHOCTHIO, He 3asABUT O TOM, UTO OH MO/I/IeP>KUBAET A IMUHUCTPATHBHBIN HCK.
B ciayuyae oTrka3a yka3aHHBIX IpakKJaHHHA, MPEJICTABUTEJISI WJIH 3aKOHHOIO MpeJICcTaBU-
TeJIsl MOJ/IeP>KaTh a[IMUHUCTPATHBHBIN HCK Cy/l IPUHIMAET 0TKAa3 OPraHoB, OpraHu3amuii
U rpakaH, ecJH 3TO He MPOTHBOPEYNT 3aKOHY H He HapylIaeT mpaBa, CBO0OIbI U 3aKOH-
Hble HHTEPEeCHI JPYrux JHIl, i MpeKpamaeT Npou3Bo/ICTBO M0 aJMUHUCTPATHBHOMY JI€Jy.

1. KomMmMeHTHpyeMast cTaThbsl TIpeycMaTprBaeT MPaBO pa3HBIX JIMI[ HA oOpalleHue B CyI B
MOpS/IKe aJIMUHUCTPATUBHOTO CY/IONTPOM3BOJICTBA B 3AIUTY «UyXKUX» UHTEPECOB.

B kauecTBe sui1, KOTOpBIe 00JIAJAIOT TPABOM Ha OOpaIlieHre B Cy[ B 3aLIUTY «9IyKUX» UHTEpe-
COB, Ha3BaHbI TOCYIAPCTBEHHBIE OPTraHbl, JIOJDKHOCTHBIE JIMIIA, YTIOJTHOMOYEHHBIH 10 TTpaBaM 4elio-
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Beka B Poccuiickoit ®eneparyu, yoTHOMOYSHHBIH 10 MpaBaM 4ejioBeka B cyObekTe PP, opraHsl,
OpraHu3allvy, BKJII0Yasi OOIIECTBEHHbIE OOBEMHEHHSI, M TPaKIaHe.

[Tpu sTOM Kaxas rpymmna cyObeKTOB BIIpaBe OOPaTUTHCS B CY/ B 3aIUTY NIPaB U MHTEPECOB
APYTUX JIUII, YIEHOB OOBEJMHEHN I, HEOIIPEAEICHHOTO KpyTa JIUII MK MyOINYHBIX HHTepecoB. Kom-
menTupyemas cratbsi KAC, kak u cr. 53 AIIK (B ommmuue ot cr. 47 I'TIK), He npenycmarpuBaet
TaKOU (POPMBI yUaCTHsI TOCYJAPCTBEHHBIX OPTaHOB M OPraHOB MECTHOTO CAMOYTIPABJICHHM s, KaK Java
3aKJIIOYEHHS 110 Jey.

B ommume ot yuactusi mnpokypopa oOpaiieH’e Bcex JIUI, EPeurcIeHHbIX B KOMMEHTHPYEMOI
CTaThbe, B 3AIIUTY «UyKUX» UHTEPECOB BO3MOKHO TOJIBKO B CITydasiX, MPeIyCMOTPEHHBIX (peaepaib-
HBIMH KOHCTUTYIIMOHHBIMH U (W) (befiepaibHbIMU 3aKkoHaMU. CyObeKThl, HA3BaHHbBIE B TJAHHOM CTa-
Th€, HE HAJIEJICHBI TIOJTHOMOYHEM 10 OOPAILIEHUIO B CYIl TONBKO UCXO/IsI U3 BBISIBJIEHHOW MU HEOOXO-
JAMMOCTH 3aIUTHl «UyKUX» UHTepecoB. OOs3aTeIbHBIM YCJIOBHEM SIBJISIETCS HaJeJIeHNe UX 3aKOHOM
MIPaBOM Ha OOpaIeHre B CyJ B TIOPsKe aIMUHUACTPATHBHOTO CYJONPOU3BOACTBA. B 3TOM CMBICIe
OCHOBaHWUSI, YKa3aHHBIE B pACCMAaTPUBAEMON CTaThe, HOCAT OJIAHKETHBIN XapaKTep, MOCKOJIBKY He0O-
XOIMMO TIPAaBOBOE OCHOBAHME MCKa B BU/IE HAJIEJICHUsI MICTIIA IPABOM Ha OOpaIlleHre B Cy/ B 3aIUTY
«qyXHUX» AHTCPECOB.

2. B 4. 1 KOMMEHTHpYEeMO} CTaThy MPEAYCMOTPEHO MPABO FOCYAAPCTBEHHBIX OPraHOB, JIOJIK-
HOCTHBIX JIMII, YIIOJHOMOUEHHBIX MO MpaBaM uesioBeKa (pefepabHOro M PerMoHaIbHOTO YPOBHEH
Ha oOpalleHue B Cy/l B MOpPsiIKe aIMUHACTPATHBHOTO CYIONPOU3BOJCTBA B 3AIIUTY MPaB, CBOOO U
3aKOHHBIX MHTEPECOB HEOMPeIeIeHHOTO Kpyra JIUIL MO0 IMyOIMYHbIX HUHTEPECOB.

3amuTa TpaB, CBOOOA M 3aKOHHBIX WHTEPECOB HEOINPEIEIeHHOro Kpyra JIMIl Ipearnosna-
raeT OTCYTCTBHME KOHKPETHOTO BHITOAOMPHOOpETATENs M0 MCKY U OyayleMy CyJeOHOMY peIIeHHIO,
MOCKOJIBKY 3aIlMINAETCs] TIOTEHIMAIBHO OOJBIION KPYTr JIMI, OKA3aBIIUXCS B OJMHAKOBOH IOpH-
IUKO-(paKTUIECKOW CUTYallMY, HAIPUMEp JIMII, IpaBa KOTOPBIX HAPYILEHbl U3/IaHUEM HE COOTBET-
CTBYIOIIIETO 3aKOHY aKTa OpraHa MeCTHOTO CaMOyIpaByieHusl. TakiuM 00pa3om, NCKOM O 3allUTe Mpas,
CBOOO/] M 3aKOHHBIX MHTEPECOB HEOMPEIEICHHOTO Kpyra JIMI] 3alUIIAeTCsl TOJIBKO X OOIIMIA MHTe-
pec, UHTEPEeChl OTAETbHBIX JIUII JOJDKHBI 3aIIMIIATHCS C TIOMOIIBIO OTAEIBHBIX UCKOB KakKI0TO IpaskK-
JaHMHA, BXOASIIETO B HEOIPE/ICICHHBIN KPYT JIUII.

[Tpu oOpateHny B 3alUTy MyOIUYHBIX MHTEPECOB TOCYAAPCTBEHHBIE OPraHbl, JOKHOCTHBIE
JMIa, YIOJTHOMOYEHHbIE TI0 TpaBaM YeJIOBEeKa Pa3sHOrO YPOBHsSI PEeaM3yloT CBOI0 KOMIIETEHIIUIO U
nonHoMouust. [1pr 3ToM oOpaTuBIIMECs B Cy/ JIMIA He SIBJSIOTCS HEMOCPEACTBEHHBIMU BBITOOIPH-
oOpeTartesisiMY IO PEIISHUIO CY/Ia, TOCKOIBKY MPeIbsBICHHbBI MU aIMAHUCTPATUBHBIN UCK HAITPaB-
JIeH Ha 3aluTy MyOJuYHBIX MHTepecoB. OMHAKO 3anmTa MyOIMYHBIX MHTEPECOB BIIOJHE MOXKET
COBIACTH C 3aIIUTON MHTEPECOB KOHKPETHOTO MCTIIA KaK YYaCTHUKA CIIOPHOTO MaTEPUATBHOTO Ipa-
BOOTHOIIEHUS (KOTOPBIN M OyeT B JaHHOM Cly4yae BHITOIONPUOOpETaTesieM B cliydae YIOBJIETBOpe-
HUS UCKA), OJHAKO TSI IAHHBIX JIUI] TIPEIbSIBIICHUE MICKA MOKET ObITh OOYCJIOBJIEHO TOJIKO 3aIUTOM
MyOTMYHBIX UHTEPECOB.

[NoHsATHE MyOIMYHOrO MHTEpeca SIBJISIETCs OLIEHOYHBIM, HO HE TOXJIECTBEHHBIM MOHATHIO ITyO0-
JIMYHOTO TipaBa. Peub uuer o 3ammre myOIMYHOTO MHTEpECca, BHIPAKAIOIIETOCS B HEOOXOIMMOCTH
3aIIUTHl THTEPECOB BCEro OOIIECTBA, ONPEAEICHHBIX TPYII MPakAaH U OpraHu3aluid UCXOMs U3 pa3-
JIMYHBIX MTPU3HAKOB — TEPPUTOPUH, MECTA TTPOKUBAHUS, POJIA 3aHITUH U T.1.

Hanpumep, cormnacho 4. 1 ct. 286 KAC opranbsl rocygapcTBEHHOM BJIaCTH, MHBIE TOCYIaPCTBEH-
HbIE OpraHbl, OpraHbl MECTHOTO CaMOYIPaBJICHUsI, Ipyrvie OpraHbl, HaJeJeHHbIe B COOTBETCTBHU C
(dbenepatbHBIM 3aKOHOM (PYHKIIMSIMUA KOHTPOJIS 32 YIUIATON 00s13aTesIbHbIX IUIaTekel, BIpaBe oopa-
TUTBCSI B CYJ] C IMUHUCTPATUBHBIM UCKOBBIM 3asIBJICHUEM O B3bICKAHUU C (PUBNIECKUX JIUIT JEHEK-
HBIX CYMM B CYET YIUIAThl YCTAHOBJIEHHBIX 3aKOHOM OOsI3aTeJIbHBIX IUIATeKed M CAHKIWH, eCd y
STUX JIUI] UMEETCs 3a0JKEHHOCTB 10 00sI3aTeIbHBIM I1J1aTeXam, TpeOOoBaHNe KOHTPOILHOTO OpraHa
00 yruiate B3bICKMBAE€MOH JIEHEXKHOW CYMMBbI HE UCIIONHEHO B J0OPOBOJILBHOM TMOPSI/IKE WM TIPOITY-
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I1IeH YKa3aHHBII B TAKOM TPeOOBAHUM CPOK YIUIATHI JCHEKHON CYMMBI U (peiepaibHbIM 3aKOHOM He
MPEyCMOTPEH MHOW TOPSIOK B3BICKAHUS 0OSI3aTENIbHBIX TUIATEKEN U CAHKLIUH.

B manHOM cityuae 3amuImaiTcs myOInYHbe HHTEPECH BCEro 0OIIEeCTBa, CBSA3aHHbIe C HE0OOXO-
JAMMOCTBIO UCTIOTHEHHSI HAJIOTOBOTO 3aKOHOJATEIIbCTBA U MPUHYKAEHUEM K MCTIOJTHEHHIO 00s13aHHO-
CTel MO yIiare ruiaTeke U CaHKIUi.

3. CornacHo 4. 2 KOMMEHTUPYEMOM CTaTbM B ciyvasix, npegycMorpeHHbix KAC u gpyrumu
(benepaabHBIMU 3aKOHAMH, OPTaHbl, OPraHU3ALUK U TPakIaHe MOTYT OOpaTUTHCS B Cyl B 3aIUTY
npaB, CBOOO] M 3aKOHHBIX MHTEPECOB JIpyrux juil. [IpaBo opraHu3anuii ¥ rpaxJaH Ha oOpaleHue
B Cy/ B 3alIUTY MpaB, CBOOO M 3aKOHHBIX UHTEPECOB JIPYIHX JIUIl MOKET ObITh PEATM30BAHO TPH
HAJTMYUY CHEUAIbHOTO YKa3aHUs B (pefiepaibHbIX 3aKOHAX, HO 0e3 CIIeIMaIbHOTO YIIOTHOMOUESHHUSI
CO CTOPOHBI JIMII, B MIHTEpecaxX KOTOPBIX MOJAETCS aIMUHUCTPATUBHBIN HCK.

Takoli MOPsIIOK CBSI3aH C TEM, YTO B CUJTY IPUHIIMIIA JUCTIO3UTUBHOCTHY MTPABOM Ha OOpallieHue
B Cy/ 00J1a/1al0T TOJIBKO CaMy 3aMHTEPECOBAHHBIE JIMIA, a MHBIE JIUIA — TOJIBKO B CIIydasiX, Mpemy-
cmotpeHHbIX KAC (u. 1 c1. 4 KAC). IToatomy cormnacHo u. 2 cr. 128 KAC B npuHATUM aIMAHUCTPA-
THUBHOTO MCKOBOTO 3asiBIeHUsI OyJeT 0TKa3aHO, €CJIM OHO TIOJAaHO B 3aIlIUTY MpaB, CBOOOM M 3aKOH-
HBIX MHTEPECOB JIPYTroro JIMIa OPraHOM roCYJapCTBEHHOM BIACTH, MHBIM FOCYAapPCTBEHHBIM OPraHOM,
OpPraHOM MECTHOTO CaMOYIpaBJICHUsI, OpraHU3aIfel, JOKHOCTHBIM JIMIIOM JIMOO TpaKJaHUHOM,
kotopbiM KAC mmm apyrumu eaepaabHbIMUA 3aKOHAMU HE TIPEIOCTABIIEHO TaKOe MPaBo.

4. B OTHOIIEHNY aJMUHUCTPATUBHBIX UCKOB OOIIECTBEHHBIX OOBEAMHEHUH B 4. 3 KOMMEHTH-
pyeMoii CTaTbU YCTaHOBJICHBI JIBa orpaHuueHus1. OOIecTBeHHble 00beTUHEHUS MOTYT 0OPATUTHCS
B CyJ B 3aIIUTy OOIIMX IpPaB, CBOOO M 3aKOHHBIX MHTEPECOB, BO-TIEPBBIX, TOJBKO B OTHOIICHUU
BCEX WIEHOB 3TOTr0 OOIIECTBEHHOTO OOBEJUHEHUS M, BO-BTOPBIX, TAKXKE TOJIBKO B CIydasiX, Mpemy-
CMOTpPEHHBIX (he/iepabHbIM 3aKOHOM. [T03TOMY 0011IecTBeHHOE 0O BEJMHEHNE HE BIIPABE MPEIbBUTD
aIMUHUCTPATUBHBIN UCK B 3aIIUTY MHTEPECOB YaCTU WIEHOB O0BbEAMHEHHsI JIMOO B OTHOIIEHHUH JIUII,
KOTOpbIE HE SIBJISIOTCS €r0 YIeHAMHU.

5. CornacHo 4. 4 KOMMEHTUPYEMOM CTaTb A AMUHUCTPATUBHOE UCKOBOE 3asIBJICHUE CYOBEKTOB,
yKa3aHHbIX B 4. 1-3 IaHHOW CTaThu, JOIKHO COOTBETCTBOBATh TPEOOBAHUAM, TPEAYCMOTPEHHBIM Y.
6 c1. 125 KAC. B vactHOCTH, 1151 yKa3aHHBIX CYOBEKTOB HET TpeOOBaHUsI 00 yKa3aHUH B UCKOBOM
3asIBJICHUM CBEJECHUI O COOJIOICHNH JOCYAEOHOTO TIOPSIKA YPEryIMpOBaHUsI CIIOpa, €CId JaHHBIH
MOPSIIOK YCTAHOBJIEH (befiepabHbIM 3aKOHOM, a TaKKe CBEAECHHI O Tofjaue kKajao0bl B MOPSIKE MO/-
YMHEHHOCTU M pe3yJIbTaTax ee pacCCMOTPEHHUs MTPU YCIOBUM, YTO TaKas kajnoOa rmogaBasach.

B ocranpHOM BeeHue Jena B cyjie mpoucxoauT rmo oonmwm rnpasuiaM KAC ¢ yaeTom ocoOeH-
HOCTEH, YCTaHOBJICHHBIX B 4. 5—7 KOMMEHTHUpYeMoii cTaTbu. Ha 3asBuTesns Bos3naraercst Opems JoKa-
3bIBaHMS 3a5IBJIEHHBIX TpeOoBaHuil. JIUIo, mpenbsBUBIIee aJMUHUCTPATUBHOE UCKOBOE 3asIBJICHUE,
HeceT 00sI3aHHOCTH U TIONIb3yeTcsl paBamMu UcTia. OTKa3 aIMUHUCTPATUBHOTO MCTIIA U3 YMCIA JIUII,
YKa3aHHBIX B 4. | -3 KOMMEHTHPYEMOM CTaTbH, OT MPEIbSIBICHHOTO MM aJMUHUCTPATUBHOIO MCKA He
BCerJa BJIeYeT OKOHYaHUE PACCMOTPEHHM S Jef1a, MOCKOBKY B JeJax O 3alliTe MpaB, CBOOOI U 3aKOH-
HBIX MHTEPECOB JAPYTHX JIMII (DAKTUYECKH J]BA UCTIIA — UCTEI B ITPOIIECCYATLHOM CMBICIIE, BO30YIUB-
IIAI [Ie710, U UCTEl] B MATEPUATBHO-TIPABOBOM CMBICIIE, YbM MHTEPECHI 3alIUIIAIOTCS B CY/e, TaK KakK
MMEHHO OH U SIBJISIETCS] CyOBEKTOM CIIOPHOTO MaTepraibHOTO MPABOOTHOIIEHHUS.

Cratbs 41. YuacTue B aAMMHICTPATHBHOM J1eJie
HECKOJbKHX aJIMUHMCTPATUBHBIX HCTI[OB MJIHN
HECKOJbKHX aJIMUHMCTPATHBHBIX OTBETYUKOB

1. ATMIHHCTPATHBHOE HCKOBOE 3asiBJIeHHE MOKeT ObITh MOJAHO B Cy/J COBMECTHO
HECKOJbKHMH aMHHHCTPATUBHBIMH HCTIAMHU WIH K HECKOJbKHM aJIMHHHUCTPATHBHBIM
OTBeTUYMKAaM (mpoleccyajbHOe coydyacTue).

2. [IpoueccyajbHoOe coydyacTue JONMyCKaeTcs, eCJIu:
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1) npeameToM crnopa, BOZHHUKIIEr0 W3 aJMHUHHCTPATHBHBIX MJIM HHBIX MyOJHMYHBIX
NPaBOOTHOLIEHNH (A AMHUHICTPATHBHOIO CIIOPA), ABJSAIOTCS 001ue NpaBa u (1) o0s3aH-
HOCTH HECKOJbKHX aIMUHHCTPATHBHBIX HCTIOB JIH0O HECKOJLKHX aJJMHHHCTPATHBHBIX
OTBETYNKOB;

2) mpaBa u (MIM) 00SA3aHHOCTU HECKOJBKHX CyObeKTOB aJMHHHUCTPATUBHBIX WJIH
HHBIX NYOJMYHBIX NPABOOTHONMIEHH (HECKOJLKUX AJMUHHCTPATHBHBLIX HCTIOB JHOO
HECKOJILKHX a/IMIHHCTPATHBHBIX OTBETYHKOB) HMEIOT OJJHO OCHOBAaHHE;

3) npeagMeTOM aJJMHHUCTPATHBHOIO CMOPA SIBJSIOTCSI OJJHOPO/IHbIE NMPaBa WJIH 00sI-
3aHHOCTH CY0O'bEKTOB aIMUHICTPATHBHBIX HJIH HHBIX MyOJUYHBIX PABOOTHOIIIEHUH.

3. Kaxaplii U3 aJMUHHCTPATUBHBIX HUCTIOB WJIH aJMHHHCTPATHBHBIX OTBETYHKOB
[0 OTHOLIEHUIO K JAPYroil CTOPOHE BBLICTYNAET B CyJleOHOM Mpoliecce CaMOCTOSTEJNbHO.
Coy4yacTHHKHM MOTYT HOPYYUTH BeJleHHe aJMUHICTPATHBHOIO J1eJ1a 0JHOMY WJIH HeCKOJIb-
KHM M3 COYYACTHHKOB (2[IMUHHCTPATHBHBIX COUCTIIOB WJIH a/JMHHHCTPATHBHBIX COOTBET-
YHKOB).

4. AIMUHUCTPATUBHbIE COMCTIHI MOTYT BCTYNHTh B aJJMHHHCTPATHBHOE [€JO 10
NPUHSITHS CYy0M NEePBOii HHCTAHIUHU CY/1e0HOr0 aKTa, KOTOPbIM 3aKAHYHUBAETCSI PACCMOT-
peHne aJMHUHUCTPATHBHOIO /1eJ1a N0 CyIIeCTBY.

5. B cayuae, eciin o0si3aTeJibHOE ydyacTHe B aJIMUHICTPATHBHOM JieJjie Jpyroro Jmia
B KauecTBe aJIMIHHCTPATHUBHOI0 OTBETUYHKA NMpeaycMoTpeHo HacTossmuMm Kogekcom niaun
€CJIH HEBO3MOKHO PacCMOTPeTh aMHUHUCTPATHBHOE J1eJ10 0e3 y4acTusl TaKoro JMIa, cyj
NepBoil HHCTAHIUH NPHUBJIEKAET €ro K y4acTHIO B Jiejie B KauecTBe a/IMUHHCTPATHBHOIO
COOTBETYHKA.

6. O BcTyIUIeHHH B Q/IMHHICTPATHBHOE /1€J10 aIMIHHCTPATHUBHOTO COMCTIA (2 IMUHH-
CTPATHBHBIX COMCTI[OB) NJIH 00 0TKa3e B 3TOM, O NPUBJIeYeHUH K YYaCTHIO B aIMHUHUCTPA-
THBHOM JeJie aJMHHUCTPAaTHBHOIO COOTBETYHMKAa (aJMHHHUCTPATUBHBIX COOTBETYHKOB)
WM 00 0TKa3e B 3TOM CyJ0M BHIHOCHTCSI MOTUBHPOBaHHOeE onpeejenne. B ciaydae oTkaza
JINIA BCTYIUTH B aIMIHUCTPATHBHOE /1€J10 B KauecTBe a/[IMUHICTPATHBHOIO COMCTIIA OHO
MOZKeT CAMOCTOSITEJNbLHO 0AATh B Cy/l AMHUHICTPATHBHOE HCKOBOE 3asiBJIeHHE, €CJIH HHOe
He npeaycMoTpeHo HactosmuM Kogekcom.

7. Ilocne BCTymJieHNsI B aIMHUHHCTPATHBHOE /1€JI0 a[IMUHHCTPATHBHBIX COMCTI[OB H
1ocJie NpUBJIeYeHHs K YYACTHIO B [IMUHICTPATHBHOM JieJie a[IMUHICTPATHBHBIX COOTBET-
YHKOB MOJArOTOBKA a/IMUHICTPATHBHOTIO JIeJia K cyJe0HOMY pa30uparejbLCTBY U pa3oupa-
TeJbCTBO aIMUHHCTPATHBHOIO JeJia MPOU3BOASITCS C CaMOro Ha4aJa, 3a NCKJIYeHneM
cJiyuyasi BeJIeHHsI 9TOro JeJia yepe3 eJMHOr0 NpejACcTaBuTe s U Yyepe3 YIOJHOMOYEHHOe
JINIIO, JeHCTBYIOIIHUX OT MMEHH BCeX aJMUHUCTPATHUBHBIX HCTI[OB WJIH BCeX aIMHHHUCTPAa-
THUBHBIX OTBETUYHKOB.

1. IHCTUTYT TIpOLIECCYalTbHOTO COyYacTHsI MPEATNoaracT OMHOBPEMEHHOE yJacTHe B aJMUHU-
CTPAaTHBHOM JieJie Ha CTOPOHE aIMUHHUCTPATUBHOTO UCTIIA U (MJTM) OTBETYMKA HECKOMBKUX Jinil. COOT-
BETCTBEHHO, B MTPOIIECCE OHM MMEHYIOTCS aIMUHUCTPATUBHBIMU COMCTIIAMU M COOTBETUMKAMH.

Heo6xonMmocTh UCTIONB30BaHUSl JAHHON MPOLIECCYasIbHOW KOHCTPYKIIMM BBI3BaHA TEM, UTO
HEKOTOpbIe MaTepHraIbHO-IIPABOBbIE HOPMBI JOMYCKAIOT (IIPeyCMaTPUBAIOT) MHOKECTBEHHOCT JIUI
B IyOJIMYHOM TMPaBOOTHOIICHHUH.

OTnmyre aAMUHUCTPATUBHBIX COYYaCTHUKOB OT 3aMHTEPECOBAHHBIX JIUII (CM. KOMMEHTapU K
ct. 47 KAC) cocTout B TOM, 4TO MOCTIeAHUE HE ABJIAIOTCS CYOBEKTaMU CIIOPHOTO ITyOIIMIHOTO TIpa-
BOOTHOIIEHUSI, COOTBETCTBEHHO, B aIMHUHUCTPATUBHOM JIeJie OHH HE MPEABSIBIISIOT MaTePUATbHBIX
TpeOOBaHUII U B CBOIO OUepe/lb C HUX HUYEro He B3bICKUBAETCS, HA HUX HE BO3JIaraeTcsl Kakasi-Jmoo
nyonuYHast 00sI3aHHOCTb.

2. Yacth 2 KOMMEHTUPYEMOW CTaTh MCYEPITHIBAIOIINM 00pa30M 3aKpernia OCHOBAHHS PO-
HeccyajbHoro coyvactus. IporieccyaibHoe coydacTue AOImycKaeTcsl, eCu (aIbTepHATUBHO):
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1) mpenmeToM cropa, BO3HUKIIETO U3 aJMUHUCTPATUBHBIX WA MHBIX MyOJIUYHBIX MPABOOT-
HOIIEHUH (aAMMUHUCTPATUBHOIO CIIOPa), ABJSIOTCS OOIIMe TpaBa v (M) 00SI3aHHOCTH HECKOJIBKUX
AIMUHUCTPATUBHBIX MCTIIOB JTMOO HECKOJIBKUX aJMUHUCTPATUBHBIX OTBETYMKOB.

Haripumep, ecnv 3eMesbHBIA Y9aCTOK HAXOAUTCSI B COBMECTHOM COOCTBEHHOCTH HECKOJIBKHX
JIMLL, TO TIPU OOPAILIEHUH B CYJI C AIMUHUCTPATUBHBIM HCKOBBIM 3asIBJIEHHEM 00 OCTIAPUBAHUU PE3YITb-
TATOB ONpe/esIeHUs KaJaCTPOBOM CTOMMOCTHU TaKMe COCOOCTBEHHHKH JOJIKHBI y4acTBOBATh B /IMU-
HUCTPATUBHOM [IeJIe B KAUeCTBE a/IMUHUCTPATUBHBIX COMCTIIOB;

2) mpaBa u (W1) 00s13aHHOCTH HECKOJIBKMX CYObEKTOB aIMUHUACTPATHBHBIX MJIM MHBIX ITyOIMY-
HBIX TIPABOOTHOIIIEHUH (HECKOJIBKUX aIMUHUCTPATUBHBIX UCTLIOB JTMOO HECKOIBKUX aIMUHHUCTPATHB-
HBIX OTBETYMKOB) UMEIOT OTHO OCHOBAHHE.

ITyHKT 2 4. 2 KOMMEHTUPYEMOM CTaThbU CONEPKUT, HA HAll B3[JIsA[l, BECbMa CIOPHYIO HOPMY:
3aKOHOJATeNb, IO CYTH, YTBEPK/IAET, YTO COBIAJEHUE OCHOBAHUI, U3 KOTOPBIX BO3HUKJIM KOHKPET-
HBle MyOIMYHBIE TTpaBa (00S3aHHOCTH) aJIMUHUCTPATUBHBIX UCTIIOB (OTBETUMKOB), SIBJISIETCS JIOCTA-
TOYHBIM YCJIOBUEM [1J1s1 BOSHUKHOBEHUSI MHCTUTYTA MpoLieccyaibHoro coyyactus. [lonaraem, 4ro ato
He Tak. Hanpumep, onpenesneHHOe pelieHre oprada rocyAapcTBEHHOM BJIACTU MOKET MOBJIeYb BO3-
HUKHOBEHUE Pa3JIMUHbIX NPaB U 00S3aHHOCTEN Cpa3y y HECKOJIBKUX cyObeKTOB. Eciu Takue cyon-
eKTbl 00paTATCcs ¢ TpeOOBaHUSMH 00 OCTIAPUBAHMH PEIeHUs, TO MOXKHO TOBOPUTH O COBIMAACHUU
OCHOBAHUIL: KAkl U3 aJMUHUCTPATUBHBIX MCTIIOB OYyJET CChUIATHCSI HA OWH U TOT Xe Iopuande-
ckuil paxT (pakt npuHATHA perieHus). OHaKO 3TO He BEZIET K MTPOLIECCYaIbHOMY COyYacTHIO: Kax-
ObliA U3 aIMUHUCTPATUBHBIX UCTLIOB MTPEIbSBIISIET CBOW CAMOCTOATEIIbHBIN aIMUHUCTPATUBHBIN UCK,
1 JJake TO, YTO TAKHeE JieJia MOTYT OBbITh OObEIMHEHBI B OTHO MPOU3BOICTBO (CT. 224 KAC), onATh xe
HE «TIOMeIaeT» aMUHUCTPATUBHBIX MCTLIOB B OIHO MHOTOCYOBEKTHOE MyOJIMYHO-TIPABOBOE OTHO-
LIEHUE;

3) mpeaMeToM aJIMHHUCTPATHBHOTO CHOpA SIBJISIOTCS OMHOPOAHBIE MpaBa MM OOSI3aHHOCTU
CyOBEKTOB aIMUHUCTPATUBHBIX WM MHBIX IMyOJIMUYHBIX PABOOTHOIIEHHIA.

JlaHHOE OCHOBaHME IMPOIECCYATbHOTO COYYaCTHsl BBI3BIBACT €Ille OOJNBIINE BO3PaKEHMUS,
MOCKOJIBKY OJJHOPOIHOCTH aJIMUHHCTPATUBHBIX JIEJ JOMYCKAeT UX 00ObeMHEHUE B OJHO MPOU3BO/-
ctBO (4. 1 c1. 136 KAC), HO cama o ceGe HUKaK He BJeYeT MmpolieccyaabHoro coydactus. OT Toro,
YTO MPOU3OILIO 00beIMHEHNE aIMUHUCTPATUBHBIX JIeT B OHO MPOU3BOJCTBO, aIMUHUCTPATUBHBIC
UCTLBI (AIMUHUCTPATUBHBIE OTBETUYMKH) HE HAUMHAIOT IPYIIIMPOBATHCS — KAXKAbIA U3 HUX COXPaHsET
CBOM MPOLIECCYaIbHO-ITPABOBOM CTaTyC.

3. Yactp 3 KOMMEHTUPYEMOI CTAaThU YCTAHABJIMBAET MPABUJIO O MPOLIECCYATbHOM CaMOCTOS-
TEJILHOCTH KaK/I0TO U3 COYYaCTHUKOB. B IpakTHueckoM IUlaHe 3TO 03HAyaeT, YTO MCIOJIb30BaHKe
MOOBIX TPOLIECCYaATbHBIX MPaB HE CTABUTCS B 3aBUCHMOCTb OT BOJICU3BSIBIICHUSI JPYTOro COydacT-
HUKa. Hanpumep, oiMH U3 aqMUHUCTPATUBHBIX COOTBETYMKOB MOXET XOJAaTalCTBOBATh 00 UCTPedo-
BaHUM JIOKa3aTeNIbCTBA, a IPyrou, HalpoTUB, BO3paxarh. Ha KOHCTpyKLMIO poLieccyaibHOIO coyva-
CTHS ¥ Ha BOBMOXHOCTb peajli3allii KOHKPETHOTO MPOLIECCYATIbHOIO MpaBa 3TO HUKAKOTO BJIMSHUS
HE OKa3bIBaeT; Cy AOJDKEeH OyJeT pa3peluTh YKa3aHHOE XOaTalCTBO HE3aBUCUMO OT BOJIEU3bSIBIIE-
HUS APYrOro COy4yacTHHKA.

OpnHako Mpy MpUMEHEHNH TPaBUJIa O MPOIECCYaTbHON CaMOCTOSTEILHOCTH HEOOXOIUMO YUH-
THIBaTb XapaKTep MpPOLIECCYaJbHO-ITPABOBBIX MOCIEICTBUN pealn3alui HEKOTOPbIX U3 Pacropsiau-
TEJIbHBIX TIOJIHOMOYUIL: K IPUMEpPY, U3MEHEHNE OCHOBAHMS WJIU ITPeAMETa aIMUHUCTPATUBHOIO MCKa
OIHUM W3 aJIMUHUCTPATUBHBIX COMCTIIOB, MO CYTH, BJI€YET U3MEHEHUE aJMUHUCTPATUBHOIO MCKA.
[Toatomy, Ha Halll B3IV, peayin3alusl YKa3aHHbIX paclopsAUTEIbHBIX TIOTHOMOYMI JOJIKHA BJI€Yb
M3MEHEHHUE MPOLIECCYaIbHOTO CTaTyca aMUHUCTPATUBHBIX COMCTLIOB: MOCJIE TOTO, KAK CYJ IPUHSI
TaKOe U3MEHEHHE UCKa, aIMUHUCTPATUBHBIX COMCTIIOB MTPABUJIBHEE CUNTATh «OOBIYHBIMI» aJMUHU-
CTPaTUBHBIMU UCTLIAMU, KK bl U3 KOTOPBIX NPEIbSIBIII CAMOCTOSITE/IbHBINA aIMUHUCTPATUBHBIN UCK
K aJMUHUCTPATUBHOMY OTBETYMKY. COOTBETCTBEHHO, CY/l IOJKEH Pa3pelInTh 110 CYLECTBY KaxkJ10e
u3 TpeOOBaHUI. B TO ke Bpems eciu cyj CouTeT, YTO pasJebHOe PacCMOTpEeHHe aJIMUHHUCTPATHB-
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HBIX UCKOB OyZeT 11eJ1ecO00pa3HbIM, TO HUUTO He MPEMsATCTBYET UCTIONb30BAHUI0 MHCTUTYTA BhIjIEIIE-
HUs TpeOOBaHMIA B OT/IeIbHOEe Mpou3BoaCcTBO (4. 2 cr. 136 KAC). Kpome Toro, npu coBepiiieHUN
TAaKOTO MPOIIECCYAILHOTO ACHCTBH S, KaK yTBEPKACHHE COIIAIICHUsI O TPUMHUPEHUH CTOPOH, CYIT A0JI-
’KEH MPOBEPUTD, HE HAPYIIAET JIM TaKOE COIVIAllleHUe MpaBa COyYaCTHUKA, He SIBJISIONIETOCs] CTOPO-
HOU B comialieHny o npumupenuu (4. 5 cr. 137 KAC).

[Nonaraem, 4TO MOJNIOXKEHUE O MpaBe COYYACTHUKOB MOPYUYHUTh BEICHHUE [iefla OJHOMY WJIH
HECKOJIbKUM M3 COYYaCTHHKOB CJIeyeT pacCMaTpUBaTh B paMKax MHCTUTYTa JOrOBOPHOTO MpeJICcTa-
BuTeNbCTBA. ClleoBaTENIbHO, BIIOJHE JIOMYCTUMA CUTYAIMsl, KOTJa OIMH CyObeKT OyJIeT COBMeNIaTh
B OTHOM CYJE€OHOM [ieJie HECKOJIBKO IMPOIIeCCyalbHbIX CTaTyCOB — K MPUMEpY, CTaTyC aAMUHKCTpa-
THBHOTO COMCTIIA M CTAaTYC JOTOBOPHOTO MPE/ICTABUTENSI OCTATbHBIX aIMHUHUCTPATUBHBIX COMCTIIOB.
OdopmieHre MOJIHOMOYMI COYYaCTHUKA, KOTOPOMY MOPYYEHO BeIeHHE aJMUHUCTPATUBHOTO Jiejia
B MHTEpecax APYIUX COyYaCTHUKOB, MPOM3BOAUTCS 1O npaBuiaM ct. 57 KAC.

4. TToTpeGHOCTh BO BCTYIUICHUU COUCTIIOB B YK€ BO30YKAEHHOE APYTUM UCTIIOM JIeJI0 OOBbeK-
THBHO CYIIECTBYET B TeX CIy4Yasix, KOrjaa, K mpumepy, MpH aKTUBHOW WJIM TTACCUBHON MHOKECTBEH-
HOCTH B MaTepHajbHOM MPABOOTHOIIEHUH OUH U3 CYyOBEKTOB CBOEBPEMEHHO HE JIOBEJN JIO APYroro
MH(POPMAIHIO O HAMEPEHUH MPEIbSIBUTH aJMUHUCTPATUBHBIN HCK, a MOCIIETHUN TAKKe Ipearoara
00paTUTHLCS 32 CYJeOHON 3aIUTOM.

B cuiy npuHIMna quCno3uTUBHOCTY CyJl He BIpaBe 0e3 COOTBETCTBYIOIIETO 3asIBICHUS 3a1H-
TEPECOBAHHOTO JIMIIA TIPUBJIEKATh €0 K YYaCTHIO B Jielie B KaYeCTBE aJMUHUCTPATUBHOTO COMCTIIA .
B T0 ke BpeMst 3akOHOJaTe b He yKa3all, KaKue MpOoIeccyalbHble JOKYMEHTHI JOJKHO TPEICTaBUTh
B CyJ1 3aMHTEPECOBAHHOE JIIIO [UIsI peaIn3aliy MPEeJyCMOTPEHHOTO B 4. 4 KOMMEHTUPYEMOH CTaThbH
npasa.

Jloruka nmoackasplBaeT, 4To OT MOTEHIMAIBHOTO 8 IMUHUCTPATUBHOTO COUCTIIA TPeOyeTCst COOT-
BETCTBYIOIICE XOIaTaliCTBO, OOpaIlieHHOe B TOT CY[, B KOTOPOM yxke Bo30yxkaeHo jeno. Tem Ooree
yro u caMm KAC ynomuHaet 00 «0TKa3e B 3ToM» (4. 6 KOMMEHTUPYEMOH CTaThi), OYEBUIHO, UMesI
B BUJIy OTKa3 B y/IOBJIETBOPEHUH XofaTaicTBa. OJJHAKO JOCTATOYHO JIM JIMIIIb YKa3aHHOTO XOAaTai-
cra? He 1o/KHO 1 NTUIIO, MIIyIiee CyAeOHOM 3allUThI, OMHOBPEMEHHO UCIIOb30BaTh U aJIMUHU-
CTPaTHBHOE MICKOBOE 3asiBJiCHUE?

JI71s1 OTBETa Ha MOCTaBJIEHHBIE BOIPOCH HEOOXOIMMO BEPHYTHCSI K OCHOBAHHSM IPOIIECCyalb-
HOT'O cOy4acTus (4. 2 KOMMEHTUPYEMOM CTaThu).

Ecnmu npenmeTom criopa sIBJISI0TCs 0O1IMe paBa U (M) 00sS3aHHOCTH HECKOJIBKUX CYOBEKTOB
B MaTepUAILHOM IMPAaBOOTHOIIEHNH (1. 1 4. 2 paccMaTpuBaeMoi CTaTbi), TO HAIOOHOCTh B TIofaye
ele OIHOrO aJIMUHMCTPATUBHOTO HCKOBOTO 3asiBJICHUsI OTCYTCTBYeT. OOBSCHSETCS 3TO TeM, 4TO
BCTYMNAIOIIUI B MPOLECC aAMUHUCTPATUBHBIA COUCTEI] COIJIaceH ¢ M30paHHBIM CIIOCOOOM 3allUTHI,
C TeMHU JIOBOAAMH, KOTOPHIMU OOOCHOBBIBAETCSI MaTepUaJIbHO-TIpaBoBoe TpedoBaHue. U riaBHoe —
MIPOM3BOJCTBO TIO aJIMUHHUCTPATUBHOMY UCKY C T€M K€ MPEJMETOM U IO TeM XK€ OCHOBAHUSM YKe
BO30YK/ICHO.

CrnoxHee 00CTOUT A0 CO BCTYIUICHMEM aIMUHUCTPATUBHBIX COUCTIIOB 0 OCHOBAHUSIM, YKa-
3aHHBIM B 11. 2, 3 4. 2 KOMMEHTHpYeMoy CTaTbl. PaHee Mbl yke oOpaliiaiiv BHUMaHKe Ha TO, YTO COB-
MECTHOE pPacCMOTpPEHHE aJMUHUCTPATUBHBIX UCKOB HE CIIEYeT OTOKAECTBISTH C HHCTUTYTOM IPO-
LIECCYAJILHOTO COy4acTHsl (CM. KOMMEHTapHi K 4. 2 TaHHOM cTaTbi). BMecTe ¢ TeM 3akoHOAaTe/bHbIe
MIPOTUBOPEUHS HE CHUMAIOT ITOCTABJIEHHOTO BOMPOCA — MOTEHIMAIbHBIE «KBA3HCOUCTIIBI» B JIIOOOM
CIy4ae JIOJKHbl UMETh BO3MOXHOCTb 3allIUTUTh CBOM CYOBEKTHBHBIE MIpaBa M OXpaHseMble 3aKO-
HOM MHTepechl. [lofaraem, 4to B ciydasix, KOrja aAMAHUCTPATUBHBINA UCK, TPOM3BOJICTBO 1O KOTO-
pomy yike BO30YKAEHO, U aIMUHUCTPATUBHBIN UCK, TPEABSIBISIEMBII BCTYNAIOIIAM B EJI0 aJMUHU-

23 Nlanub1id BHIBOI HAXOHT noaznepxkky u B nnpaktike KC P®. Cwm. onpenenenne KC PO or 4 anpestst 2006 r. Ne 99-O «O6 orkaze

B IIPUHATUM K paccMoTpeHuio 3anpoca HoBoockosbekoro paifoHHoro cyaa Benropozckoit o6actit 0 NpoBepKe KOHCTUTYIIMOHHOCTH
nosioxeHui crareit 43, 148, 150 u 327 I'paxkjaHckoro mpoueccyaitbHoro kogekca Poceniickoit deneparym».
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CTPATUBHBIM COWCTIIOM, HE COBMAIAIOT (He UMEeT 3HAYeHU s, TI0 KaKUM JIEMEeHTaM), JIUIIO, UIIyIIee
CyaeOHOM 3allIUThI, TOJKHO TIO/IaBaTh CAMOCTOSITEIbHOE a/IMUHUCTPATUBHOE CKOBOE 3asiBiieHre. B
MIPOTHBHOM cJTy4dae Oy/IyT HapyIIeHbl He TOJIbKO OOIIe MPaBUJIa MPEIbSIBICHHUS aIMUHUCTPATHBHOTO
WCKa, HO TaKXe W TpaBa aIMUHKUCTPATUBHBIX OTBETYMKOB (TIPOLIeypa MOIauy aIMUHUCTPATHBHOTO
WICKOBOTO 3asIBJICHUsI COJCPKUT OIpeieIeHHbIE MPOLIeCCyaTbHbIe TApAHTUM 1T HUX ), U (PUCKATBHBIN
uHTepec (10 HOBOMY aJIMUHUCTPATUBHOMY UCKY CJIeAyeT YIUIATUTh FOCYJapCTBEHHYIO MONUIMHY).

OOparyM BHUMaHWE Ha 3aKOHOJATENIbHYI0 HETOYHOCTh. YKa3aHWe O BO3MOXXHOCTH aJMHUHU-
CTPATUBHBIX COMCTIIOB BCTYIUTH B J€JIO JIO MIPUHSITUS CYIOM TIEPBOM WHCTAHIIUM CylIeOHOrO aKTa,
KOTOPBIM 3aKaHUYMBAETCSI PACCMOTPEHUE JIeJia IO CYIIECTBY, MPU OyKBaJIbHOM TOJTKOBAaHMH O3HAYAET,
YTO XPOHOJIOTUYECKH BO3MOKHOCTh BCTYIUICHHS B TIPOIECC aIMUHUCTPATHBHBIX COMCTIIOB OTPaHU-
YeHa MOMEHTOM MIPUHSATHS CyIeOHOTO perieHns (TOBKO OHO pa3peliaeT Crop Mo CymiecTBy — 4. 1 CT.
175 KAC). OaHako npou3BOICTBO B Cy/e MEPBOM MHCTAHIIMM MOXKET 3aBEPIIUTHCS U HA OCHOBAHUU
WHBIX CyAeOHbIX akTOB. [109TOMY MOJIOKEeHUS U. 4 KOMMEHTHUPYEMOW CTaThH CJIe/IyeT TOJIKOBATh pac-
IIUPUTETLHO, KCXOAS U3 TOTO, YTO MUCTIIBI MOTYT BCTYIHTH B JIEJIO JIO TIPUHSATHS:

a) 100 CyIeOHOTO pereHus;

6) 6o orpeneneHus cyaa 00 OCTaBJIeHUH aJIMUHUCTPATUBHOTO HCKOBOTO 3asIBJICHUs Oe3 pac-
CMOTpEHWS;

B) JINOO ompezesieHus Cya O MpeKparieHny IPOU3BOACTRA 110 A JMUHUCTPATUBHOMY JIETTy.

5. YacTb 5 KOMMEHTUPYEMOI CTaThbU COIEPKUT MPABUJIO, CMBIC]I KOTOPOTO CBOJIUTCSI K TOMY,
YTO 10 HEKOTOPBIM KaTErOpHUsAM JeJI CY/l 00s13aH MPUBJIEYb B KAYeCTBE a/IMUHUCTPATUBHOTO COOTBET-
YHKa OINpeeeHHOE JIUIIO, TaXe eCIM aIMUHUCTPATUBHBIN KCTEI] 00 3TOM He IPOCHII JIMOO BOOOIIE
MIPOTHB 3TOTO BO3pakKaer.

B nporieccyanbHO#M Hayke CTy4au, KOrjaa UMeeT MeCTO HEBO3MOKHOCTh pacCMOTpeHus Jiena 6e3
y4acTus APYroro JMIA B KAYECTBE COOTBETUYMKA, IPUHITO UMEHOBATh 00S3aTe/IbHBIM COYYaCTHEM.

[TpuBneueHre aIMUHUCTPATUBHOTO COOTBETYMKA B 0OsI3aTeIbHOM TOpsiiKe (HE3aBHCUMO OT
BOJIM CTOPOH) BO3MOKHO B JIBYX CITydasix:

1) eciim umeetcs npsimoe ykaszanue B KAC;

2) eclii HEeBO3MOKHO PacCMOTPETh AIMUHHUCTPATUBHOE JIEJI0 03 yJacThsl aJMUHUCTPATUBHOTO
COOTBETYHKA.

31ech UMEIOTCSA B BUJLY CITydYau, KOrja XapakTep CIIOPHOTrO MyOJIMYHOTrO MPaBOOTHOIIIEHHS (C
y4eToM U30PaHHOT'0 UCTIIOM CIIOCO0a 3aIUTHI) HEOOXOAMMO MPEAINoNaraeT BO3MOKHOCTb BRIHECEHU S
CyIeOHOro aKkTa, KOTOPBIA HETMIOCPEICTBEHHO 3aTPOHET MpaBa M 0OSI3aHHOCTHU OJTHOTO U3 CYOBEKTOB,
HE YKa3aHHOTO aJMUHUCTPATUBHBIM UCTIIOM B Ka4eCTBE aJMUHUCTPATUBHOTO OTBeTUnKa. Harpumep,
€CJIM IyOIMYHBINA aKT ObUT TPUHSAT COBMECTHO HECKOJIBKMMHM FOCYIapCTBEHHBIMU OPraHaMHU, TO B CITy-
yae MpeIbaBIeHUs] aIMUHUCTPATUBHOTO MCKAa 00 OCMapUBaHUM TAKOTO IMPABOBOTO aKTa B KauecTBe
aJIMUHUCTPATUBHBIX COOTBETYMKOB JIOJKHBI OBITH TTPUBJICUCHBI BCE TIPUHSBIIME aKT opranbl. Eciu
e aJIMUHUCTPATUBHBIN UCTEIT YKa3aJl B KAueCTBe a/IMUHUCTPATUBHOTO OTBETYMKA TOJIHKO JIUIIIb OUH
opras, cya 00s13aH 0 CBOEW WHUIMATHBE MPHBJICYb JAPYTOM OpraH B KAYeCTBE aIMUHUCTPATHBHOTO
COOTBETYHKA.

OOparuM Takke BHMMaHHE Ha TO, YTO TMpPUBJICYCHUE AJMUHHCTPATHMBHOTO COOTBETUYHMKA B
MOPS/IKE 9. 5 KOMMEHTHPYEMOU CTaThH CJIeyeT OTIpaHMYUBATh OT BHEIIHE CXOXeH, HO TeM He MeHee
OTJINYHOM TTPABOBOM KOHCTPYKIIMU — MIPUBJICYCHUST BTOPOTO a/IMUHUCTPATUBHOTO OTBETYHUKA B PaM-
Kax MHCTHTYTa 3aMEHbl HEHAJIeXKaIIero aIMUHUCTPATUBHOIO OTBETYMKA (CM. KOMMEHTApHU K Y.
1 cr. 43 KAC). [lesio B TOM, UTO MpUBJIEYEHHE BTOPOTO a/IMUHUACTPATUBHOTO OTBETYMKA CBUJIETE -
CTBYET O BO3MOKHOM HAJIMUMU JPYroro cyObeKTa KOHKPETHOU MyOIMYHO-TIPABOBOM 00SI3aHHOCTH,
B TO BpeMsI KaK HaJIM4Yue aJIMUHUCTPATUBHOTO COOTBETYMKA, HATIPOTUB, MPE/IIOIaracT MHOXECTBEH-
HOCTh OOSI3aHHBIX CYOBEKTOB B OJHOM ITYOJIMYHOM MPABOOTHOIIEHUH. BTOpPOI aJIMUHUCTpAaTUBHBIN
OTBETYMK TaKKe OTJIMYACTCS OT aJMUHHUCTPATUBHOTO COOTBETYMKA TE€M, UTO €r0 MHTEePEChl U UHTe-
pechbl IepBOHAYATIBHOTO aJMIUHUACTPATUBHOTO OTBETYHMKA B3AaMMHO MCKJIIOYAIOT APYT ApPyTa.
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6. Yacth 6 KOMMEHTUPYEMOU CTaThbU OOSI3BIBACT CyJ IO MTOraM PAacCMOTPEHHUsI BOMPOCa O
BCTYIUICHUH B 2IMHUHUCTPATUBHOE €10 aIMUHUCTPATUBHOTO COMCTIIA (O MPUBJIECYEHUU K yUaCTHIO
B Q/IMUHUCTPATHBHOM JIeJie aJMUHUCTPATUBHOTO COOTBETUMKA) BEIHECTH MOTHBUPOBAHHOE OMpe/ie-
JIEHUE.

B cootBetrctBuu ¢ u. 1 c1. 202 KAC omnpezeneHue cyna nepBoi MHCTAHIIMKA MOKET ObITh 00Xka-
JIOBaHO OTIEJILHO OT OOKAaJIOBaHUs pelieH s cy/a, eciu 3t1o npeaycmorpeHo KAC mibo ecnm onpe-
JeJeHre Cy/ia MpernsTCTBYET AajbHEUIIEMY JBIKEHHIO aIMUHUCTPATUBHOTO fefa. [TockonbKy omnpe-
JeJeHHs], IPUHATHE KOTOPBIX MPOU3BOAUTCS 1O MTOraM PACCMOTPEHUs BOIPOCA O BCTYIUICHUH B
aIMUHUCTPATUBHOE JIEJI0 aIMIUHUCTPATUBHOTO COUCTIIA (O MPHUBJIEYCHUH K YYaCTHIO B a/IMUHUCTPA-
THUBHOM JIeJie aIMUHUACTPATHBHOTO COOTBETUMKA), HE TIPEMATCTBYIOT AaIbHEUIIIEMY IBUKSHUIO aIMU-
HUCTPATUBHOTO JieJla ¥ BOBMOXHOCTh MX OOKAJIOBaHMS OTAENBHO OT 00XKaJIOBaHUS pEIleHUs CyAa
KAC He npenycMoTpeHa, cieayeT MPUATH K BBIBOAY, UTO TaKWe ONpeIesieHUs] He MOTYT ObITh 00b-
eKTOM CaMOCTOSITEIbHOTO 00XaIOBaHUSI.

[Nonaraem, 4To TakoW MOIXOA 3aKOHOJATENsl ClEIyeT MOABEPrHYTh KPUTHKE. 3/1€Ch MbI ObI
oOpaTviii BHUMaHUe Ha CIydYail BBIHECEHHMsI TaK Ha3blBAEMbIX OTKA3HBIX OMpenesieHui — coaepika-
TEJIbHO TaKue Cy/ieOHbIe aKThl KOHCTATUPYIOT OTCYTCTBHE OCHOBAHUH ISl TPUBJIEYEHHS COYUYACTHHKA.
Ho kakue npaBoOBbI€ MOCIEACTBUSI HACTYISAT B Cydae, eciu cya aomyctui ommoky? [lynkrom 4
4. 1 cr. 310 KAC npeycMOTpeHO, UTO pelieHus cyla MepBoi WHCTAHIIMYU TOfJIekKaT Oe3yCIOBHOM
OTMEHE B areJUISLIMOHHOM TOpPsIJIKE B Cly4ae MPUHSTUS CYIOM pEelIeHHs O TpaBax v 00 00s13aHHO-
CTSIX JIUI], HEe TIPUBJICUCHHBIX K YYACTHIO B a/IMUHUCTpATUBHOM Jeiie. [lomydaercs, uyTo gaxe mpa-
BWJILHOE TIO CYIIIECTBY pellleHre TIOIEKUT OTMEHE, €CITU Cy/l HEBEPHO OMPEesIiI COCTAB CHOPSAIINX
CTOpOH. B 3T0ii cuTyaryu 1151 MUHUMU3AIMK BO3MOKHBIX CYA€OHBIX OIIMOOK CJIeI0BajIo ObI Ipeio-
CTaBUTh BO3MOKHOCTh 3aMHTEPECOBAHHBIM JIMIIAM MHHUIIMMPOBATH MIPOBEPKY OTKA3HOTO OMperese-
HUS B anieJUIIMOHHOM ropsiike. COOCTBEHHO, UMEHHO TaK MOCTYIUII 3aKOHOAATE b B apOUTPAKHOM
niporiecce (cm. 4. 7 ct. 46 ATIK).

Bropoe npeyioxenre 4. 6 KOMMEHTUPYEMOM CTaThU peryIaMEHTUPYET MPaBOBbIE TTOCIIEACTBUS
OTKa3a JINIA BCTYMUTh B aIMUHUCTPATUBHOE JIeJI0 B KAYeCTBE a/IMUHUCTPATUBHOTO couctia. Odpa-
THM BHUMaHKe Ha TO, YTO pedb 371eCh UIET He 00 OTKA3HOM OIpe/iesieHnH (orpeaeieHny o0 OTKase
B YJIOBJIETBOPEHUH XOJATAlCTBA O BCTYIUICHUHU B aJIMUHHUCTPATUBHOE JIEJIO B KAUECTBE aIMUHKCTpa-
THUBHOTO COMCTIIQ), @ MCKJIOUUTENIBLHO O Oe3[eCTBUM JIMIA, KOTOPOE MOIJIO BCTYIHUTh B YK€ BO3-
OyXIeHHOE aIMUHUCTPATUBHOE JIEJI0 B KAYeCTBE aIMUHUCTPATUBHOTO coucTiia. [IoHsITHO, uTO (pop-
MAaJIBHO TaKoe Oe3/IefiCTBUE MOXET HUKaK He (PMKCHPOBATHLCS, UTO, OJIHAKO, HE MCKJTIOUAeT CUTYalluH,
KOTJa 3aMHTEPECOBAHHOE JIMIIO BBIPAXKAET CBOE HEXeJIaHMe BCTYIHUTh B aJIMUHHUCTPATUBHOE JIEJIO B
Ka4ecTBe aIMUHUCTPATUBHOTO COMCTIIA B YCTHOM WJIA MIMCBMEHHOM 3asIBJICHHH.

[IpaBo nviia, HE BCTYMUBILETO B aJIMUHHUCTPATHUBHOE €10 B KAUECTBE aJMHHUCTPATUBHOIO
COMCTIIA, «CaMOCTOSITENIBHO TIOJATh B Cy/ aJMHUHUCTPATUBHOE UCKOBOE 3asIBIEHHUE» CJIEAyeT MOHH-
MaTh KaK MpPaBO OOpATUTHCS K TOMY K€ aJMUHUCTPATUBHOMY OTBETUMKY C aJMUHUCTPATUBHBIM
MCKOM, MUMEIOIUM TOXK/IECTBEHHBIE OCHOBAHME M IMpeAMET. DTO MpPaBO rapaHTUPYET pean3aliuio
KOHCTUTYIIMOHHOTO TIpaBa Ha CyIeOHYIO 3aIUTy — ITPYA MHOM TOIXO/IE MOTy4aioch Obl, UTO Hexera-
HHE BCTYNUTh B BO30YKAEHHOE M0 MHUIIUATHBE APYTOro JIMIA aIMUHUCTPATUBHOE JIEJIO UCKITI0YAEeT
caMy BO3MOXKHOCTb Cy/eOHOUM MPOBEPKH aHAJIOTMYHBIX MPUTSA3aHUA. B TO ke Bpems 3akoHOAATEeN b
JOITyCKaeT CydYau, KOrja Takoe MpaBoO MOXET ObITh mapanuioBaHo. Hanpumep, m. 4 4. 1 cr. 128
KAC mnpemycMOTpeHo, 4To Cyj OTKa3blBaeT B MPUHATUM aIMUHUCTPATHBHOTO MCKOBOTO 3asIBJICHUS
00 oCriapMBaHUU HOPMATUBHBIX PABOBBIX AKTOB, PELIEHU, AeHCTBHI (6e3eHCTBI), HApYIIAOIINX
npaBa, CBOOO/Ibl ¥ 3aKOHHbIE MHTEPEChl HEOTIPeIeJIEHHOTO KpyTa JIMI], €CJIM UMEeTCs] BCTYITUBIIIEE B
3aKOHHYIO CHJTy pellieHUe Cy/ia, IPUHSTOE M0 aAMUHUCTPATUBHOMY MCKY O TOM ke npeamere. Crieno-
BaTeJIbHO, JIMIIO, 3AMHTEPECOBAHHOE, K NPUMEPY, B OCTIAPUBAHMN KOHKPETHOTO HOPMATHUBHOTO TIpa-
BOBOTO aKTa (ECJM AaHHBIM aKT YKe OCMapuBaeTcsl B CyAeOHOM MOpsiAKe), IS 1eiell pean3alum
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CBOETO TIpaBa Ha CyIeOHYI0 3allUTy BBIHYKAEHO OyIeT MCHOJb30BaTh MHCTUTYT MPOIECCYaTbHOTO
COYYacTHsl.

7. C TOYKM 3peHusI MPOLIECCYATbHBIN 11e71eCO00Pa3HOCTH BOIIPOC O BCTYIJICHUU B aAMUHKCTpA-
THBHOE JIeJI0 COYYACTHHUKOB JIOJKEH OBITh pa3pelleH Kak MOKHO paHbiiie. COOCTBEHHO, UMEHHO Ha
3TO U OPUEHTUPYET CyJ 3aKOHOJarTesb, ykaspiBas B 1. 3 4. 3 cr. 135 KAC Ha 10, 4TO yX€ Ha cTa-
JIMY TIOATOTOBKY CyAy CJIElyeT pa3pellarsb BOIPOC O BCTYIUIEHUU B aIMUHUCTPATUBHOE JIEJIO IPYTUX
AIMHUHHUCTPATUBHBIX UCTHOB U aIMUHUCTPATUBHBIX OTBCTYUKOB. Tem He MeHee 1O CMLICITY 4. 4, 5
KOMMCHTI/IpyeMOﬁ CTaTbU Cy[ HCpBOfI WHCTAaHIIUHA BIIPABC OOIMYCTUTH K YUaCTUIO B A AIMUHHUCTPATUB-
HOM JIeJie COYYaCTHUKA U TIo3/JHee (BIUIOTh O MOMEHTA YJaJeHUsI B COBEIIATEIbHYI0 KOMHATY ISl
MIPUHSATHS PEeLIeHUs TI0 aAMUHUCTPATUBHOMY Jenty). [lyist ofoOHbIX CilyyaeB 3aKOHOIATENh YCTAaHO-
BWJI UMIIEPATUBHOE TMPABUJIO Y. 7 aHAIM3UPYEMOU CTaThH, COIJIACHO KOTOPOMY IIOC/Ie BCTYIUICHUS B
AIMHUHHUCTPATUBHOEC OEJI0 aIMUHUCTPATUBHBIX COMCTHOB U IOCJIC MPUBJICYECHUA K YYACTUIO B aIMU-
HUCTPAaTUBHOM J€JIE AAMHWHHUCTPATUBHBIX COOTBETYUKOB IMOAIOTOBKA aIMHUHUCTPATUBHOIO A€Ja K
cyaeOHOMY pa3OUpaTesbCTBY M pa30MpaTebCTBO aAMUHUCTPATUBHOTO JeJ1a IIPOU3BOASTCS C CAMOTO
Havana. [To cMbICiTy TaHHON HOPMBI Cy/l 0OsI3aH MOBTOPHO COBEPIIUTD JEWUCTBUS, YKa3aHHBIE B CT.
135 KAC, nocrie 4ero yke 3aHOBO TIEPEUTH K CTauU CyJeOHOTrO pa3OupareibCTBa.

EnuHCcTBEHHOE MCKITIOUeHHe 4. 7 KOMMEHTHPYEMOH CTaThi YCTAaHABJIMBAET UIsl CIydasl Befie-
HUS aIMUHUCTPATUBHOIO JIefla «4epe3 eAMHOTO MPeCTaBUTENs] UM Yepe3 YIOIHOMOYEHHOE JIUIIO,
HCﬁCTBymIﬂHX OT UMCHHU BCEX aAMHUHHUCTPATUBHLIX UCTHOB WJIN BCEX aAMHUHHUCTPATUBHLIX OTBETYU-
KOB». HonaraeM, YTO ITPU TOJIKOBAHUH STOI'O U3BATUA HGO6XO)II/IMO YUYHMTBIBATh CJICAYIOLICC. Hammuwe
«€IMHOTO MPEICTABUTEISI WM YIIOJTHOMOYEHHOTO JIUIIA, JeHCTBYIOIIMX OT UMEHH BCeX a/IMUHUCTPA-
THUBHBIX UCTHOB HUJIN BCEX AIMUHUCTPATUBHBIX OTBETYUKOB>», KOHCUHO, JCJIaCT HCHYKHbIM IIYGHI/IPO-
BaHHE HEKOTOPBIX YK€ COBEPIIEHHBIX ITPOLIECCYaNIbHbIX AEUCTBUN (3a4€M, K IPUMEPY, EMY IIOBTOPHO
riepeaBaTh KOMMU paHee MepeaaHHbIX JOKYMEHTOB, B KOTOPBIX COZIEPKATCs I0Ka3aTebCcTBa, 000C-
HOBbIBAIOIINEC (baKTI/I‘ICCKI/IC OCHOBAaHU S aIMUHUCTPATUBHOI'O UCKOBOTI'O 3aHBHeHI/IH?). B 10 %e BpEMA
BCTYIUJIGHHE B JIEJI0O HOBOTO COYYaCTHHKA MOXET TOBJIEUb 32 COOOM psiJl XOJATalCTB ¥ 3asiBJICHUIL:
HOBBII COYYaCTHUK MOXKET TIPOCUTH Cy 00 UCTpeOOBAaHUU JOKA3aTeIbCTB, XOAaTalCTBOBATh O MPH-
OOIIIEHNM HOBBIX [TOKA3aTeIbCTB, U3JIAraTh CBOK MO3UIMIO MO Jiely (OTIMYAIONIyIoCsi OT TO3UIMU
APYroro COy4acTHHUKa) U T.1. [IoHATHO, 4TO OyKBaJIbHOE CJIeI0BaHKE MTPABUITY 4. 7 KOMMEHTHPYEMOM
CTaThM CO3/1aJ10 OBl IPENSATCTBUS AJIs1 peai3alliy IpaBa Ha CyJeOHYIO 3alllMTy HOBOTO COyYaCTHHKA.
[TosToMy curMTaeM, YTO MPU TOJIKOBAHUM Y. 7 pacCMaTpUBAEMOM CTaTbH HEOOXOAMMO HUCXOOUTh U3
HAJIMYMS B IaHHOW HOpMeE CyleOHOM TUCKpENWu: Ui Ciiydasl BeJeHUsl aIMHUHUCTPATUBHOIO Jesia
«4epe3 eIMHOTO MPEACTABUTES WM Yepe3 YIOIHOMOYEHHOE JIUIIO, IEHCTBYIONMX OT UMEHU BCEX
AIMHUHHCTPATUBHBIX UCTLOB WM BCEX AAMHUHUCTPATUBHBIX OTBETUYMUKOB», CY/ BIIPABC BEPHYTHCA Ha
CTQ/IMIO TOJrOTOBKYM aJMUHUCTPATUBHOIO Jiesia K CylneOHOMY pa3OMpaTeibCTBY, €ClId 9TO He0OX0-
JMMO TS TeJIed peaii3aliiy IpoLecCyalbHBIX MPaB BCTYMHBIIETO JTUOO MPUBJICYEHHOTO K yYaCTHIO
B a/IMUHUCTPATHBHOM JIeJie COyYaCTHUKA.

Crartbs 42. O0pamenne B cyJ rpynnbl JHIL €
KOJLIEKTUBHBIM aIMUHHCTPATUBHBIM HCKOBBIM 3asIBJI€HHEM

1. Fpablc)laﬂe, ABJAIOIUECHA YIACTHUKaAaMU aJMUHUCTPATUBHLIX WUJINA HHBIX l'[y6JII/I'—I-
HBIX HpaBOOTHOIHeHI/Iﬁ, HHbIE JIHIa B cCJlydasaX, YKa3daHHbIX B (beﬂepaJIbHOM 3aKO0H¢,
BIIpaBe OﬁpaTI/ITbCH C KOJUIEKTUBHBIM a/IMUHUCTPATHBHBIM HCKOBbLIM 3aABJECHUEM B CY
B 3alIMTy HAPYHICHHLIX WJIH OCHIapUBAa€MbIX IIPAaB U 3dKOHHBIX HHTEPECOB rpynibl JHII.
OcHoBanuem AJIA TAKOIro 06pameHnﬂ ABJACTCS HAJINYIHUE CIECAYIOIUX yCJIOBI/Iﬁ:

1) MHOTI'OYUCJICHHOCTb TIpPYyIIIbl JHII WUJNU HEONPEACJECHHOCTH 4YUCJIa €€ YJICHOB,
3aTPpyaAHdAomue paspemeHue Tpeﬁonannﬁ MNOTEHIHAJbHBIX YWICHOB I'Pylnbl B THAUBUAY-
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aJbHOM MOPSI/IKE U B MOPsI/IKE COBMECTHOM MOJa4i aIMUHUCTPATHBHOIO HCKOBOTO 3asiB-
JieHHsI (coy4acTusi) B COOTBeTCTBUH cO craTheil 41 HacTrosmero Kongekca;

2) OAHOPOJHOCTH MpeaAMeTa CHopa M OCHOBaHUIl [Jisl NpPeIbSABJICHUS YIeHAMH
rpynmbl COOTBETCTBYIOMINX TPeOOBaHMIl;

3) HaJim4ue O0Iero aMUHICTPATHBHOIO OTBETUYHKA (a/IMUHUCTPATUBHBIX COOTBET-
YHKOB);

4) nucnoab30BaHNe BCeMHU YWIEHAMH TPYNNbl OJUHAKOBOIO Croco6a 3amuThl CBOHUX
Nnpas.

2. AAMUHHCTpPaTHBHbBIE /1eJIa 0 3aIMTe HAPYIIEHHbIX H 0CNIAPUBaeMbIX IIPaB 1 3aKOH-
HbIX HHTEPECOB IPYNIbI JIUI] PACCMATPUBAIOTCS CYJ0M B CJIy4ae, eCJH KO JHIO 00panieHnst
B Cy/l JINIa, BLI/IBUHYBIIIEr0 TPeOGOBaHUE O 3alUTe MPaB H 3aKOHHBIX HHTEPECOB I'PYNIbI
JIMI], K YKQ3aHHOMY TPe0OBaHHI0 MPHCOEIUHIIOCH, He MeHee naBaaunatu Jjun. [Ipucoenn-
HeHHe K TPeOOBAHUIO OCYIIECTBJISIETCSA MyTeM MOJANUCAHUS TEKCTa aJIMHHUCTPATHBHOIO
HCKOBOT0 3asIBJICHHS JU00 M0Ja4i B MICbMEHHOI (popMe OTIeTbHOr0 3asiBJE€HNsI O MPHU-
coe/JUHEeHUN K a]IMUHICTPATUBHOMY HCKOBOMY 3asIBJI€HHUIO.

3. B K0LJIEKTHBHOM aIMUHICTPATHBHOM HCKOBOM 3asIBJIEHHH JI0JZKHO OBITH YKa3aHO
JIMII0 WU HECKOJILKO JIMI, KOTOPHIM OPYY€HO BeleHHe COOTBETCTBYIIEero aMUHUCTPA-
THBHOIO Jeja B HHTepecax rpynnbl Jul. [Ipm 3TOM Takme Jnnmo uiau Juna AeiCTBYIOT
0e3 J0OBEePEeHHOCTH, MOJb3YIOTCSI IPaBaMi M HECYT MpoleccyajbHble 00sI3aHHOCTH aaMMu-
HHCTPATHUBHBIX UCTIOB.

4. B cryuae, ecan noJJaHHoe B CyJl aAMUHUCTPAaTHUBHOE NCKOBOE 3asiBJieHHe He OTBe-
yaeT TPpeOGOBAHHSAM, MPeJIYCMOTPEHHLIM YacThbio 1 HacTosmel CTaTbH, CyJ OCTAaBJSsIET
3asiBJieHHE 0e3 pacCMOTPEeHUsl, Pa3bACHSIET JUIaM, MOJABIINM 3asiBJIeHHE UM MPUCOeTU-
HUBIIUMCSI K 3asIBJIeHHBIM Tpe0OBaHMsIM, X NMPaB0 HA HHAUBHAyaJbHOE OOpalleHue B
Cy/l ¢ aAIMHUHUCTPATHUBHBIM HCKOBBIM 3asiBJIeHHEM B IOPsKe, yCTAHOBJIEHHOM HACTOSIIIAM
Koaekcom, u pa3bsicHsieT poueccyajbHble MOCJHAeCTBUS TAKNX 1eiCTBHIL.

5. B cayuae oOpameHusi B Cyj emie OJHOro JHUa ¢ aJJMUHUCTPATUBHBIM HCKOBBIM
3asiBJIeHHEM, COJePrKaluM TPeOGoBaHue, KOTOPO€e AaHAJOTHYHO TPeOOBAHUIO, YKA3aAHHOMY
B KOJUIEKTUBHOM aIMHUHHUCTPATHBHOM HCKOBOM 3asiBJI€eHUH, HAXOASAIEMCSI B IPON3BO/I-
CTBe CyJa, Cy/] Nnpejjaraer eMy NPHCOEJUHUTHCSA K YKa3aHHOMY KOJUIEKTUBHOMY 3asiB-
Jenuio. Ecim o, odpaTuBineecst B Cyj ¢ aJJMUHUCTPATUBHBIM HMCKOBBIM 3asiBJIEHHEM,
NPUCOEeTMHUIOCH K 3asIBJ€HHOMY IPYIIOii JUIl TPeOOBaHMIO, CY/I COeHHSIET 3asiBJIEHHOE
TpeGoBaHHe ¢ paHee NPUHATHIM. Ecjin ykazaHHoe JHMI[0 0TKA3aJ0Ch MPHCOETUHUTHCS K
3asiBJIEHHOMY T'PYNION JHI[ TPeOGOBaHUIO, Cy/] NMPHOCTAHABJIUBAET NMPON3BOJACTBO MO €ro
aJIMIHHCTPATUBHOMY HCKOBOMY 3asiBJIEHHIO 10 IPUHATHS PelleHUus 10 aJJMIHNCTPATHB-
HOMY JleJIy O 3aIIiTe MPaB M 3aKOHHbIX HHTEPEeCOB I'PYNIbI JIHII.

6. B cayuyae, ecan B pe3yibTaTe BCTYIUIEHHSI B a/JIMUHHCTPATHBHOE [1€J0 aJIMHHH-
CTPATHBHBIX COMCTI[OB OY/J€T YCTAHOBJEHO HAJUYHE 00CTOATENLCTB, MPEIyCMOTPEHHBIX
yacTtbio 1 HacTOANIEl CTAaThH, CyJ N0 X01aTaliCTBY JHIIA, YYaCTBYIOIIEro B jJeJje, 1 ¢ yJe-
TOM MHEHHSI CTOPOH BIIPaBe BLIHECTH OIpe/ieJieHne 0 pACCMOTPEHNH aIMUHUCTPATHBHOTO
JieJia B OPsi/iKe, MPeJyCMOTPEHHOM HACTOsIel CTaThbel, 1 paCCMOTPeHUe aJJMUHUCTPa-
THBHOTIO JIeJla HAUMHAETCs CHavaJa.

1. B KOMMEHTHpYeMOUi CTaTbe COAEPKUTCS CYIIIECTBEHHAS! HOBEJLJIA /171l POCCUMCKOTO aIMUHU-
CTPATUBHOT'O CYIONPOU3BO/CTBA B Cy/Iax OOIEl I0PUCTUKIINN — IPYIIOBON UCK. [lo HelaBHero Bpe-
MEHH POCCHUICKUH MPOIeCC B paMKax rpaxJIaHCKOTO M aJIMUHUCTPATUBHOTO CYJOITPOM3BOICTBA ObLI
MOCTPOEH B OCHOBHOM Ha MOJIEJIM, OCHOBAHHOW Ha CIIOPE OJHOTO KpeauTopa (UCTIA) C OIHUM JIO0JIXK-
HUKOM (OTBETYMKOM). Mexk/ly TeM MHOTHe TTPaBOBble KOH(IUKTHI BOBJICKAIOT B CBOIO OPOUTY OOJTh-
I10€ KOJTMYECTBO JIWII, TIOCKOJIbKY OHO JIUIO CIIOCOOHO CBOMMU JEWCTBUSIMHM HAPYIIIUTh UX IMpaBa.
B 3TOM 11aHE rpynmnoBOi UCK COOTBETCTBYET IIPUHIIMITY paBEHCTBA TMepe]] 3aKOHOM U cyjoM (cT. 17
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Koucruryuuu P®, cr. 8§ KAC), mo3Bosisiss O0IBIION rpynie rpakiaH, OKa3aBIIMXCS B CXOXKEH 0pH-
JTMKO-(haKTUYECKOM CUTYAlluU BCJIEICTBUE HEMPABOMEPHBIX JIEMCTBUM OJHOTO OTBETUMKA, MTOTYUUTh
MPABOBYIO 3AIUTY B paMKax €JMHOTO CyAeOHOro mpoliecca, a He MHOXECTBA OJIHOTHITHBIX OT/EIb-
HBIX CylIeOHBIX JIell.

['pynmoBoii UCK B paMKax CHUCTEMbl MCKOBOH 3alUTHI BBIAEIISAETCS MO KPUTEPUIO 3aluIIae-
MBIX MHTepecoB**. OCHOBaHMEM [Isl €ro0 0COO0M KJIacCU(pUKAIMU SBISIETCS BOIPOC O BBHITOIOIPH-
oOperaresie 0 COOTBETCTBYIOIIIEMY MCKY, T.€. JIMIIE, YbM TpaBa W MHTEPECH! 3AIHUIIAIOTCS B CYIE,
M XapakTepe 3alluinaeMoro nHrepeca. Ha 3Toii oCHOBE MOXKHO BBIIETUTH OCOOEHHOCTH MPOIECCY-
QJIBHOTO perjiaMeHTa, CBsI3aHHbIE C BO30OYkKJIEHUEM JIeNa, €r0 MOArOTOBKOM, TOHATHEM Ha/IJIekKaIuX
CTOPOH, MOJTHOMOYMSIMU UCTIA-TTPE/ICTABHUTEISI, CyACOHBIM Pa30MpaTeIbCTBOM, COAEpKaHUEM Cyeo-
HOT'O pelIeHUs, €r0 UCIIOIHEHUEM U [Ip.

Takum 06pa3om, paloOHAIFHOE HavYasI0 UCTIONb30BAHUS MHCTUTYTA I'PYIIIOBBIX HCKOB MPHMe-
HUTEJIBHO K aIMUHUCTPATUBHOMY CYAONPOU3BO/CTBY 3aKJI0YaeTCs B ciaeyonieM. Bo-nepBoix, oHu
9KOHOMST BpeMsl CyJIell, MOCKOJIbKY MO3BOJISIOT B OJHOM IPOLIECCE pacCMOTPETh MACCy OHOTHII-
HBIX TpeOOBaHMI, HarOOJIee MOJTHO BBISIBUTH KPYT BCEX MOCTPAJABIIUX M YPABHSTH MX IIAHCHI HA
MPABOBYIO 3AIIUTY; BO-BTOPHIX, 3AIUINAIOTCS MyOINYHbBIE MHTEPECHI, TIOCKOIbKY TMpeceKaeTcs mpo-
THBOIMPABHAS ESTEILHOCTh KAKOTO-TMO0 OpraHa, JIMIiia; B-TPEThUX, 3aIIUINAITCS PaBa U UHTEPECHI
OOJBIIIOTO YKCNIa TPak[IaH, KaXJOMY M3 KOTOPBHIX HET HEOOXOAMMOCTH OOpAIleHUs C OTAEIbHBIM
aIMUHUCTPATUBHBIM UCKOM; B-4€TBEPTHIX, KOHCOJMMPOBAHHOE PACCMOTPEHUE OTHOPOIHBIX Tpe©o-
BaHMU MMO3BOJISIET N30€kKaTh BHIHECEHH I TPOTUBOPEUMBHIX CYAEOHBIX AKTOB, UTO OBLIIO Obl BOBMOKHO
MIPY PACCMOTPEHUM OTAEIbHBIX WHIUBHUIYaTbHBIX HCKOB.

[pouenypa cynedHOro pa3dmparesibcTBa Mo rpynioBOMY HCKY, CBSI3aHHASI C HEOOXOIMMOCTHIO
BBISIBJICHUS BCEX YUACTHUKOB I'PYIIIBI, IO3BOJISIET CHEJIATh HEOMPEIeIeHHbI COCTaB IPYIIIbI MOTep-
MEBIIMX HA MOMEHT BO30Y:KI€HUSI JieJ1a BIOJHE OIPE/IeNICHHBIM U TIEPCOHU(UITMPOBAHHBIM K BbIHE-
CEHUIO Cy/IeOHOTO peleHusI.

Cyns 1o TeKCTy KOMMEHTHPYEMOU CTaThU, MPH €€ TIOATOTOBKE ObUTH MCTIONIb30BaHbI AEHCTBY-
omas pepakuus . 28.2 AIIK; npoekt 1. 38.1 «PaccMoTpenue Aen o 3auure rnpaB U 3aKOHHBIX
untepecoB rpynmsl jmi» ['TIK, noaroroenennsiii B 2011 r. Ha Kadeape rpaxaaHCKoro rnporecca
YpI'HOY?; mpoekT 1i1. 22.2 «PaccMoTpenue e 0 3aluTe IpaB U 3aKOHHBIX MHTEPECOB I'PYIIIThI JIUI»
I'TIK, nonroroienHsiii MunucrepctBoM 1octutiui P B 2012 r. Bo UCMIOTHEHUE MOMIT. «T» U «X» T1.
2 ykaza [Ipe3unenta PO ot 7 mass 2012 1. Ne 601 «O06 OCHOBHBIX HAITPaBJIEHUSIX COBEPIIEHCTBOBAHUS
CHCTEMBI FOCYJApPCTBEHHOI'O yIipaBiieHus» U 1. 18 u 21 nopyuenus Ilpeacenarens [IpaBurtenscrBa
P® or 24 masa 2012 r. Ne IM-I116-2906.

BnepBbie rpynnoBbie MCKU ObLTM BBE/IEHBI B apOMTPaXKHBIN Mpoliecc B cooTBeTcTBUM ¢ Dejie-
pasibHbIM 3aKOHOM OT 19 wmiong 2009 r. Ne 205-P3. K coxajieHuIo, OnbIT IPUMEHEHUsI TPYMIIO-
BOTO MCKa MOKa3aJl ero HeOOJIBIITYI0 BOCTPEOOBAHHOCTD B CY[€OHOM MPAKTUKE apOUTPAKHBIX CYJOB B
CBSI3U C OCOOCHHOCTSIMH MOJISJTU TPYIIIIOBOTO MCKa, peanmn3oBaHHOM B 1. 28.2 ATIK. TlpuuuH Tomy
HECKOJIbKO, BBIIEJTIM TOJIbKO OCHOBHBIE. BO-TIEpBBIX, KOHIIENIIMS «3TOrO e MPaBOOTHOIIEHUS» (CT.
225.10 ATIK) noHumaetcsi B cyieOHOM MpaKTHUKe MPaKTHYECKH Kak coydyacTre. Bo-BTOpbIX, Tpymmo-
BOM MCK CTaJl IOHUMAThCS KaK JIOMYCKAIOIIUI TPeIbsBICHUE TOIBKO TPeOOBAHUMIA O MPU3HAHUM, HO
He 0 mpucykaeHnn>®. Takoe TOIKOBaHUE IPUBEJIO K KpailHe OrpaHUYEHHOMY MCIIONb30BAHUIO TPYTI-
MIOBOTO UCKa B apOUTPAKHOM IPOIIECCe, B CBSA3U C YEM MHOTHE €r0 XapaKTEPUCTHUKHU ObLTH OLIEHEHDI
JOCTATOYHO KPUTHUECKU>'.

2 om: Apros B.B. HoBble (hopMBbI MICKOBOH 3allIUTHI B I'PakIaHCKOM Ipoliecce (rpyrnmnoBble 1 KOCBeHHbIe UcKku) // TocynapcTBo
u npaso. 1999. Ne 9. C. 32-40.

% ITpoexT GbuT OMYOIMKOBaH B KypHasle «ApOUTPaXKHbIIA U rpaxaaHckuil mporece» (2012. Ne 8. C. 16-19;2012. Ne 9. C. 16-19).

2 Cm: Ezopoe A.B. BeonHble cooOpakenusi o padorax BoimyckHIKOB PIITUIT 2009 rona // AkTyasnbHbIe MPOOIEeMBI TpaskJAHCKOTO
npasa. Beim. 14. M.: Crartyr, 2012. C. 77-80.

2 Cwm., Harpumep: Xoowikur P.M. HexoTopble BOIpOCk pUMeHeHus HOBbIX nonoxenuit AIIK o rpyrnmnosom npoussonctse //
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B rpaxnanckom miporiecce B cr. 46 I'TIK oTpakeHa KOHCTPYKIIMSI MCKA O 3aIIMTeE MPpaB, CBOOO]
Y 3aKOHHBIX UHTEPECOB HEOIPEJEIEHHOIO Kpyra JIMLl, KOTOPBII SIBJISIETCS] pA3HOBUAHOCTBIO IPYIIIO-
BOI'O MCKa, HO HE MpelyCMaTpUBAET BOZMOKHOCTH 3aIUTHI IEPCOHU(PULIMPOBAHHOTO KPYTa JIMII.

2. B 4. 1 KOMMEHTUPYEeMOIl CTaTbU OIpeesieHbl BO3MOXHbIE aIMAUHUCTPATUBHbBIE UCTIIBI U
YCJIOBUSI KBATM(PUKAIIMY aIMAHUCTPATUBHOIO MCKA KaK KOJUIEKTUBHOTO. B KauecTBe MCTIIOB Ha3BaHbl
JBE TPYIIIBI JIUILL:

1) rpaskiane, ABJISIOMIMECS YIACTHUKAMU aIMUHUCTPATUBHBIX WM UHBIX MTyOJIMYHBIX MPABO-
oTHo1eHni. CrienuaabHOro NepeyvHs el aAIMUHUCTPATUBHOTO CY/IOTPOU3BOICTBA, KOTOPBIE MOIIN
Obl BO30YXAATbCsl TIPEIbSBICHUEM KOJUIEKTUBHOTO aJMHUHUCTPATHBHOIO HCKOBOTO 3asIBJICHHUS, B
JaHHOW cTaThe He comepxutcsa. Takum oOpazom, B KAC BocnpunHaT nomxon cr. 225.11 AIIK,
JOIYCKAIOILEH BO3MOKHOCTb ITPEIbsBJICHNUS IPYIIIOBOrO MCKa 10 HEOIPAaHUUEHHOMY KPYTry MaTepH-
QJIbHO-TIPABOBBIX OTHOIIEHMIA;

2) uHble JTMLIA B CIyYasX, YKa3aHHBIX B (peepasbHOM 3aKOHE.

Kak cnenyer u3 tekcra 4. 1 paccmarpruBaeMoi CTaTby, IpakJAaHe MOTYT MPEIbSIBUTh KOJUIEK-
TUBHOE a/IMUHUCTPATUBHOE MCKOBOE 3asIBJIEHNE B CYJl B 3aIlIUTy HAPYLLEHHBIX WM OCTAPUBAEMbIX
IIPaB Y 3aKOHHBIX MHTEPECOB I'PYIIIIBI JIUL HE3aBUCUMO OT YKa3aHUs B (peJiepaibHOM 3aKOHE.

Wubie nuiia, Harpumep MpoKypop, FOCyIapCTBEHHbIE OpraHbl, OOIIECTBEHHbIE OObEIMHEHM S,
MOTYT IIPEABSBIIATH TPYIIIOBbIE UICKU TOJIBKO B CIIy4asiX, IPeAyCMOTPEHHBIX B (peiepabHOM 3aKOHE.
Hanpumep, coracio 4. 1 cr. 218 KAC He TO/NbKO rpa/iaHuH, OpraHv3aliysi, HO U UHbIE JIMIa
MOTYT OOpaTUThCA B Cyl C TpeOOBaHUAMM OO OCIAPUBAHUM PEICHUM, NeWCTBU (Oe31eriCTBUS)
OpraHa rocyapcTBEHHOH BJIaCTH, OpraHa MECTHOTO CaMOYIIPaBJIEH!sl, THOTO OpraHa, OpraHu3alyy,
HaJIeJIEHHbBIX OT/AEIBHBIMU OCYAAPCTBEHHBIMU VT MHBIMU ITyOJTMYHBIMU TIOTHOMOYHMSIMU (BKJTIOYAST
perenus, nercTBus (6e3aeicTrre) KBATM(UKAIIMOHHON KOJIJIETUH Cy/Iel, 9K3aMEeHAIIMOHHON KOMHUC-
CHUHM), JOJKHOCTHOI'O JIMIIA, TOCYIaPCTBEHHOTO WJIM MYHHLIMIIAJIBHOTO CITYXKalllero, ecJiv 1oJaraor,
YTO HApYIIEHbI WA OCHIOPEHBI UX MPaBa, CBOOO/IBI M 3aKOHHbIE MHTEPECHI, CO3/aHbI MPETIATCTBUS K
OCYIIIECTBJICHHIO UX ITPaB, CRBOOOM M peasn3aliy 3aKOHHBIX NHTEPECOB WM HA HUX HE3aKOHHO BO3-
JIO’KEHBI Kakre-JIM00 00sS3aHHOCTH.

3. Takxke B 4. 1 KOMMEHTHPYEMOW CTaTbU OINpEIENIEHbl YEThIPE YCJIOBUS IJIsl NIPEAbSBICHUS
aIMUHUCTPATUBHOTO KOJUIEKTMBHOTO MCKOBOTO OOpaIleHusl. YKa3aHHbIE YCIOBUS SIBJISIOTCS] KPUTe-
PUSIMHU, TTO3BOJISIIOIIUMH OTJIMUUTh CIIOP, KOTOPBIF MOXKET ObITh PACCMOTPEH IO NPaBHJIaM aHATU3H-
PYEMOIi CTaThu, OT CIIOpPa, MOAJIeKAIIEr0 PACCMOTPEHHIO TOJILKO B OOIIIEM IMPOLIECCYaTbHOM HOPSIIKE,
KaK cOy4acTue.

VcxonHoii mochUIKON [T IPUMEHEHUST YKa3aHHbBIX YCJIOBHIA JOKHO OBITh MOHMMaHUE WHOM
JIOTMKHU MPaBUJI PETYJIMPOBaHUS U paccMoTpenus e 1o cT. 42 KAC, nockosbKy I71aBHBIM B IPYIIIO-
BOM HCKe SIBJISIETCSI CTPEMJICHHE K KOHCOTMIAINK TPeOOBAHUI BCEX JIUII, KOTOPbIE MOTJIM Obl BOWTH B
IpyMITy MOTEPIEBIINX OT JEUCTBUI OTBETUMKA, Il yPABHUBAHUS UX IIAHCOB Ha TIOJy4YeHHe cyaeo-
HOM 3aIIUTHI M KOHCOJMAAIMH UX TPeOOBAHUI KaK B TPYIIIOBOM, TaK U B UICIIOTHUTETBHOM IPOU3BO/I-
crBe. VIHOW Moaxo, MOCTPOEHHBIN Ha JIOTHKE KJIACCUYECKOTO UCKOBOTO MPOM3BOACTBA U OCHOBAH-
HBII Ha B3aMMOJIEVICTBUM «OIUH MCTEI] — OMH OTBETYUK», KaK MPECTaBIISAETCS, 371eCh HEIPUMEHHUM.

A. Mnozouucaennocmo 2pynnel AUY, UAU HEONPEOEAEHHOCb YUCAA €€ YNEHO8, 3aMPYOHIOUlUe
paspeuterue mpeoo8anuLi NOMEHYUANbHBIX YAEHO8 2PYNNbl 8 UHOUBUOYANLHOM NOPSOKe U 8 NOPsIOKe
COBMECMHOI N0Oa4U AOMUHUCIPAMUBHO20 UCKOBO20 3AA6NEHUSL (COYHACMUS) 8 COOMBEMCMBUL CO
cm. 41 KAC. CorylacHO 4. 2 KOMMEHTUPYEMOM CTaTbu MOJAHHBIN UCK KBATU(PULIMPYETCS B COOTBET-
ctBum co cT. 42 KAC, ecnu ko HIO oOpallieHusl B Cy[I JIMIA, BHIIBUHYBIIIETO TPeOOBAHUE O 3aIlUTe

Becrauk PAC Ypassckoro okpyra. 2010. Ne 1. C. 132— 150; Anexura C.A., Tymaros /. A. TIpoOieMsl 3allIUTHl HHTEPECOB IPYIIIbI
JmI B apoutpaxkHoM rnpouecce // 3akonsl Poccun: onbit, aHanmm3, npaktuka. 2010. Ne 1. C. 38-43; Cmpenvyosa E.I'. O HEKOTOPBIX
CJIOXKHOCTSIX TMpakTuyeckoro npumeHenus ri. 28.2 AIIK P® // I1paso u nomuruka. 2010. Ne 4. C. 718-733; fpxoe B.B., Tumogpees
FO.A., Xoovikurn P.M. O npoekrte rassl 38.1 I'TIK «PaccmoTpenue fen o 3amuTe IpaB U 3aKOHHBIX MHTEPECOB I'PYIIbl JUL» //
ApOuTpaxHblii 1 rpaxkaanckuii nmporecc. 2012. Ne 8. C. 16-19;2012. Ne 9. C. 16-19.
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MpaB ¥ 3aKOHHBIX MHTEPECOB TPYIIIBI JIUII, K YKa3aHHOMY TPeOOBAHUIO MPUCOSTUHMINCH HE MEHee
20 s, IToaToMy MUHUMAJIBHOE YMCIIO OOPATUBIIMXCS B CYJI JIUI TOJKHO COCTaBIIATH 21.

Tako# moaxoy AJis TPYNIOBOro Mcka OoJiee OmpasiaH, MOCKOJIBKY COIIacHO 4. 2 cT. 225.10
AITK MMHMMAaBHBINA MpesieN YUCAEHHOCTH YYaCTHUKOB IpyIIbl S5 + 1 mpejcraBiisieTcs SBHO 3aHU-
JKEHHBIM Y IPUBOJMT K CMEIIEHUIO MPOIIEAYP PACCMOTPEHH I MHAUBUIYAIBHBIX MICKOB C COYYaCTHEM
Ha CTOpPOHE MCTLIA Y IPYNIOBBIX UCKOB. [IJIsh UCTIIOB B KOJIMYECTBE LIECTU JIMIL M OoJiee MpuemiieM
VMHIMBUIYAJbHBIA CIIOCOO 3alIUTHl HAPYIIEHHBIX MPaB, MOCKOJIBKY TPYMIIOBOM WMCK HArlpaBjieH Ha
3aIIUTY MpaB OOJIBIIMX IPYII CYOBEKTOB OT OHOPOJHBIX HAPYIIEHU! UX MTPaB M MHTEPECOB.

Takum 06pa3oM, MHOTOYMCIIEHHOCTD I'PYIIbI TOHUMaeTcs o kputepuio 20 + 1. Heorpene-
JIEHHOCTb YKCJIA YWIEHOB TPYIIIBI O3HAYAET, YTO HA MOMEHT OOpaIlieHHsI B CyJ IPYIIa JIAI] HACUUTHI-
BaeT 21 yenoBeka, OJHAKO XapaKTep MpeAMeTa U OCHOBAHWI CIOpa, BOZMOXKHOCTU OTBETUMKA IO
HAPYIIEHUIO MPaB MOTEHIINAIBHO OOJIBIIIOTO Kpyra JIHil, HAJIMYUe IPYruX YCIOBUM, MPEILyCMOTPEH-
HBIX Y. | KOMMEHTHPYEMOI1 CTaThH, IO3BOJISIIOT CAEJIATh BHIBOJ O TOM, YTO B ITPOLIECCE PACCMOTPEHUS
7ieJ1a MOTYT TIOSIBUTHCSI HOBBIE WIEHBI JAHHOU TPYIIITBI C OAHOPOIHBIMHU 10 XapakTepy TpeOOBaHUAMU
Y OCHOBaHMSIMHM CIIOpa.

b. Oonopoonocmo npeomema cnopa u ocrnoéanuii 0nst NPeOvsBNEHUS UNEHAMU 2PYNNbL COOM -
eemcmeyrouux mpeoosanuii. ITo OIVH U3 CaMbIX BaXKHBIX U 3HAYUMBIX KPUTEPUEB IPYIIIOBOTO UCKA
OLICHOYHOTO XapaKTepa, MOCKOJIBKY OH OIpe/ielisieT Coco0 AEHTU(DUKAIMH AeNa KaK OTHOCSIIIErocs
K IPYIIIOBOMY IIPOU3BOJCTBY.

BriepBbie npakTHKa ¢ HUM CTOJIKHYJIaCh IPU pUMeHeHnu Kputepues 1. 28.2 AIIK, korja B CT.
225.10 AIIK 6bUI0 3aKpEIUIeHO MPABUIIO O TOM, YTO BCE YIEHBI TPYIITBHI JOIKHBI ObITh YYaCTHUKAMU
MIPaBOOTHOIIIEHHSI, U3 KOTOPOTO BO3HUKJIM CIIOP MM TpeOoBaHKe. B mpakTrke apOUTpaKHBIX CYI0B
BO3HMKJIM CIIOXKHOCTU C MACHTU(HUKALIMEN TPeOOBAHUI I'PYIITIBI JIMI] KAK BO3HUKAIOIIUX U3 €UHOTO,
CBSI3BIBAIOIIETO BCEX YUYACTHUKOB TPYIIIBl M OTBETUMKA MPaBOOTHOIIEHUS?S. TIoCKOMBbKY MOHSATHE
«1paBooTHouieHue» B AIIK orcyTcTByer, mpaBonpuMeHUTEIbHAS TPAKTUKA TTOIIA TT0 ITyTH Y3KOrO
TOJIKOBAHM I 9TOTO MOHSATHS, YTO (DAKTHUECKH TPHUBEJIO K BECbMa HE3HAYMTEILHOMY HCTIOIb30BAHUIO
IPYMIIOBOTO MCKAa. ApOUTpaKHBIE CyAbl HCXOAAT U3 MOHMMAHUS €IMHOTO OTHOIIEHHS KaK aHaJIora
00513aTeJIbHOTO MPOIIECCYATHFHOTO COYYACTHs HA CTOPOHE MCTIIA >, YTO He OTBEYaeT 1eJIsIM BBEJCHU S
JAHHOT'O MPOLIECCYaTbHOIO UHCTUTYTA.

[MosToMy B KauecTBe aJbTEPHATUBBI ObUIO MPEJIOKEHO B MPOEKTe Kadeapbl IPakIaHCKOTO
nporiecca YpI'HOY wcnons3oBaTh OMHOPOAHOCTH MpeIMeTa TPeOOBAaHUS U eIUHBIA CIIOCOO 3aIUTHI,
a B KauecTBe OOIIMX BOIMPOCOB MpaBa CJIeAyeT 3aKPEnUTh OQHOPOAHOCTh (PAKTUIECKUX OCHOBAHUI,
13 KOTOPHIX BO3HHKJIM TpeOoBaHus1>’. BBeneHue 1aHHOTO KpUTepus ObUIO MOQIEPKAHO PSAIAOM CIie-
uamcToB?!, a Takxke Obi10 BocnpuHsaTo B KAC.

OnHOPOAHOCTH IPEAMETA CIIOpa M OCHOBAHUMI KaK KPUTEPUI 03HAYAET, YTO BCE UJIEHBI IPYIIITBI
MMEIOT COBIAJAIOIINE 110 XapaKTepy TPeOOBaHMSI, OAHAKO 3TO HE 3HAYMT, YTO BCE OHU CBSI3aHBI C
OTBETYMKOM €AWHBIM MpaBooTHoIeHnueM. Harpumep, cornacHo 4. 1 ct. 245 KAC rpax/jiaHe Bripase
00paTUTHCS B CYJl C AIMUHUCTPATUBHBIM MICKOBBIM 3asIBJIEHHEM 00 OCTIApUBAHUM PE3YJIbTaTOB OIpe-
JeJIeHus1 KaJlaCTPOBOI CTOMMOCTH B Cllyyae, €ClId pe3yJbTaTaMu OIpelesIeHUs] KagacTpOBOM CTO-
MMOCTH 3aTPOHYTHI UX INpaBa W oOsi3aHHOCTU. Ecim rpynma rpaxgan 6onee 20 yesioBeK BiageeT
00BEKTaMHU HEJIBWKMMOCTH B OIHOM M TOM e 3[aHHMH, OHH BIIPaBe MOIATh KOJJIEKTUBHOE UCKOBOE
3asiBJieHHe 00 OCTIApPUBAHMH KaJaCTPOBOM OLIEHKH ITUX OOBEKTOB. XOTs KaXblil U3 TPaXJaH sIBJIs-
eTCs1 CAMOCTOSITEJIbHBIM CYOBEKTOM TpaBa, YIUIAUYMBAIOIIMM HAJIOT HA HEIBU)KUMOCTh, TEM HE MeHee

28 Cw.: Xoowikur P.M. Ykas. cou. C. 139.

¥ Cwm., Hanpumep, nocraHoeienne ®PAC 3amanHo-Cudupcekoro okpyra ot 26 mas 2011 r. Ne A45-5540/2010.

30 Cm.: Apxoe B.B., Tumogbees FO.A., Xoovikun P.M. Yka3. cod.

31 Cm.: Honzanuues B.B. K nipoGiieme 06beKTHBHOTO YCIOBUS BO30YKI€HHS I'PYHIIOBOIO TPOM3BOJCTBA // APOUTpPakKHBII U Ipak-
naxckuil npouecc. 2013. Ne 9. C. 47-48; Yepnwui /.C., Xusynosa A.H., Pyceyxuii I1. K. I'pynnoBoii uck B Poccuu: «BTopoii maHe» 1o

Konuenuuu // BectHuk rpaxaanckoro npouecca. 2015. Ne 1. C. 88-112 (CIIC «KoncynsrantlLmoc»).
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MOCKOJIBKY TIPUHA/AJIekKAIIMEe UM OOBEKTH HEIBUKMMOCTY HAXOAATCS B OJHOM 3/IaHUH, KaK UX Tpe-
OOBaHMSI, TAK ¥ OCHOBaHUS TPEOOBAHUI HOCAT OJHOPOIHBIN XapakTep. Takoe COBMECTHOE pacCMOT-
peHue MHOXecTBa TpeOOBaHWIA B OTHOIIEHUH OJHOTO M TOTO ke TMpeaMeTa Criopa B paMKax Ipolie-
Iyp KOMMEHTUPYeMOH cTaThk OyaeT Oonee 3(pPeKTUBHBIM, YeM MPEAbSIBICHNAE KaXIbIM U3 I'Pak1aH
OTIEJIFHOTO aIMUHUCTPATUBHOTO MCKOBOT'O 3asIBJIEHHS 00 OCMApPUBAHUU PE3y/IbTATOB OMpee/eHus
KaJIaCTPOBOW CTOMMOCTH.

B. Haauuue obuyezo aomunucmpamuerozo omeemuuxa (AQOMUHUCMPAMUBHBIX COOMBEMUUKOR)
TaKKe SIBJISIETCS] KpUTEpUeM /sl KBaTupuKay TpedoBaHUs KaK KOJUIEKTUBHOTO aIMUHHUCTPATHB-
HOT'O ICKOBOTO 3asIBJIEHHs1, IOCKOJIBbKY MO3BOJISIET KOHCOJIMIMPOBAHHO PACCMOTPETh BCE TPEOOBAHUS
COBMECTHO.

I'. Hcnonvzosanue écemu unenamu epynnvl 00UHAK08020 CROCOOA 3AUiUMbL COUX NPAE O3HA-
YaeT, YTO BCe YYACTHUKM TPYIITH M30pav OWH U3 CIOCOOOB 3aIlUThI, yKa3aHHbBIX B cT. 124 KAC,
a IMEHHO:

1) o nmpu3HaHMM He AEHCTBYIOIIMM IMOJHOCTHIO MM B YaCTH HOPMATHUBHOTO MPABOBOIO aKTa,
MPUHSATOTO AIMUHUCTPATUBHBIM OTBETUHKOM;

2) 0 MPU3HAHUM HE3AKOHHBIM TOJTHOCTHIO WIIM B YaCTH PEIlleHHUs], IPUHSITOTO aIMUHHUCTPATHB-
HBIM OTBETYUKOM, JTMOO COBEPIIEHHOrO UM JIeicTBUS (Oe30erCTBuA);

3) 00 00s3aHHOCTH AJIMHHUCTPATHBHOTO OTBETUYMKA MPUHSATH PEIeHUE MO KOHKPETHOMY
BOIPOCY WJIM COBEPIIUTDH ONpe/esieHHbIe JeUCTBUS B LIENIAX YCTPAHEHHS AOMyIIEHHbIX HapyIIeHUI
npaB, cBOOO/ M 3aKOHHBIX MHTEPECOB IMUHHUCTPATUBHOTO HCTIIA;

4) 00 0053aHHOCTH aJIMUHHUCTPATUBHOTO OTBETUYMKA BO3JEPKAThCSI OT COBEPILEHHUs OIpeie-
JIEHHBIX JENCTBUI;

5) 00 yCTaHOBIEHWM HAJIW4YMsI WM OTCYTCTBUs TMOJHOMOYMI Ha pellieHre KOHKPETHOTO
BOIPOCA OPraHOM TOCYJapCTBEHHOM BJIACTH, OPraHOM MECTHOTO CaMOYIIPABJICHHUsI, UHBIM OPTaHOM,
OpraHu3alyen, HaJeJIeHHBIMHU OTIEJIbHBIMU FOCYAaPCTBEHHBIMU MJIM MHBIMU Iy OJIMYHBIMH ITOJTHOMO-
YHUSIMH, JIOJDKHOCTHBIM JIUIIOM.

KonnekTuBHOEe aAMUHUCTPaTUBHOE MCKOBOE 3asIBJIEHME MOXET COIEpKaTh MHbIE TpeOOBaHMS,
HarpaBJIeHHbIE HA 3aIUTY TpaB, CBOOO M 3aKOHHBIX MHTEPECOB B chepe MyONUIHBIX MPABOOTHO-
LIEHUH, OCKOJbKY nepeyeHsb cT. 124 KAC He siBisieTcsl 3aKphIThIM.

4. B KOMMEHTHPYEMOI CTaThe OMpe/IesIeHbI IOTIOIHUTEIbHbIE TPEOOBAHMUS K TIOJJABAEMOMY KOJI-
JIEKTUBHOMY aJIMUHHUCTPATUBHOMY HMCKOBOMY 3asiBjieHH0. COrylacHO 4. 2 aHAJIM3UPYEeMOU CTaThbu
MPUCOEJVHEHNE K TPEOOBAHUIO OCYILIECTBIISETCS MyTeM IMOAMUCAHUS TEKCTa aJMHUHUCTPATUBHOTO
MCKOBOT'O 3asIBJICHUSI JIMOO MOJIau B IMCbMEHHOW (hOpMe OTAEIBHOTO 3asiBJICHUS O IIPHUCOEANHEHUH
K a/IMUHHCTPAaTUBHOMY UCKOBOMY 3asIBJICHUIO.

Kpome Toro, cornacHo 4. 3 KOMMEHTHPYEMOH CTaThbi B KOJUIGKTUBHOM aJIMUHHCTPATUBHOM
VICKOBOM 3asIBJICHUH JIOJKHO OBITh YKa3aHO JIMIIO MJIM HECKOJIBKO JIMII, KOTOPHIM TTOPYYEHO BeJCHUE
COOTBETCTBYIOIIEr0 aIMUHUACTPATUBHOIO JIejia B MHTEpecax Ipymiisl juil. [Ipu 3ToM Takue JUIo uin
JMIa AENCTBYIOT 0e3 JOBEPEHHOCTH, MONb3YIOTCS IPAaBaMU U HECYT IMPOIECCyalbHble 00S3aHHOCTH
aJIMUHUCTPATUBHBIX UCTIIOB. DT MpaBUIa COOTBETCTBYIOT MOJIOkKeHUsIM cT. 225.12 u 225.13 ATIK.

Jluto, koTOpOMy TIOpy4aeTcst BeJieH!e Jela OT UMEHH TPYIIIbl, B JOKTPUHE Ha3bIBAETCs UCT-
HoM-TipefcTaBuTesieM. OT Hero 3aBUCHT JJOCTATOYHO MHOTO, B YaCTHOCTH MPaBUJIbHOE OOOCHOBAHHUE
TpeOOBaHus U MoJava UcKa, paboTa 1o 0ObeJUHEHHIO BCEX 3aMHTEPECOBAHHBIX JIUII B €IMHYIO TPYIIITY
WCTIIOB U CBSI3b C HUMH B T€UEHHE MIPOLIECCA, TI0 JIOKA3bIBAHHIO OOCTOSTENILCTB Je1a U T. 1. [IoCKOJbKY
paccMarpriBaemasi CTaTbst OOJIBIIMHCTBO BOIIPOCOB O CTATyCe MCTIA-NIPE/ICTABUTENsI HUKAK HE Orpe-
JeNsieT, 31eCh BIIOJHE BO3MOKHO HCIONMb30BaTh Kak ooime nonoxeHnss KAC, tak v 1o aHajioruu
npasuia . 28.2 AIIK, Hanpumep 0 3amMeHe MCTLA-NIPEACTaBUTENS APYTUM oM (cT. 225.15) B
cllydae TpeKpalieHus ero MoJHOMOYHUH.

CornacHo 4. 4 KOMMEHTUPYEMOI CTaThbl B CJyyae, €C/id MOJAHHOE B CYJ aJMUHUCTPATUB-
HOE MCKOBOE 3asiBJIEHHE He OTBEUYaeT YCJIOBHUAM Y. | JaHHOW CTaThbu, CyJ OCTaBJIseT 3asBieHue Oe3
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PacCMOTpeHU s, pa3bsICHSIET JIUIAM, MO/IABIIUM 3asIBJICHUE WA PUCOSAUHUBIINMCS K 3asIBJICHHBIM
TpeOOBaHUsIM, UX MPABO HAa MHIVBUAYyaJTbHOE OOpallleHHue B CyA C aJMUHHCTPATUBHBIM HCKOBBIM
3asBJIEHUEM B Mopske, ycraHoBieHHOM KAC, 1 pa3bsiCHSET MpoleccyalbHble MOCIEACTBUSA TaKUX
nevicrBuil. Tem cambiM B KAC pertieH BaxkHbIN BOIIPOC O KBATU(PUKAIIMY UCKA B KAYECTBE KOJUIEKTHUB-
HOT'O aJIMUHHCTPATUBHOTO 3asIBJICHUS Ha CTAWU Cyl1eOHOro pa3ouparesibcTBa M MPUMEHEHUH COOT-
BETCTBYIOINX IPABOBBIX MOCIIE/ICTBHUIA.

Opnnako B KAC He peltieH BOIpOC O MpeABapUTeIbHON KBAIM(UKAIIMY UCKOBOT'O 3asIBJICHUSI HA
cTaguy BO30YKICHUS Jesa C TOUYKU 3peHUs] KpUTeprUeB KOMMEHTHPYEMOM CTaThu: KTO KBAIU(UIIH-
PYET MCK B Ka4ecTBe I'PyIIOBOro, MOAMA/IAIOIIETO Mo/ JaHHYI0 cTaThio? Ha nepBoM sTame 31o aenaet
ucrell. MoXeT JIn cyabsi aTh MHYI0 KBaJM(HUKALMIO UCKA, HE YCTAHOBHB MPH3HAKOB I'PYIIIOBOTO
ucka? Ilo cmeicity ct. 130 KAC cyapst MOXET TOJNBKO OCTaBUTh MUCKOBOE 3asIBJIEHUE 10 TPYIIIOBOMY
UCKy 0e3 IBMKEHUS MPH OTCYTCTBUH MTPU3HAKOB, YKA3aHHBIX B aHAJIM3UPYEMOM CTaThe.

5. B 4. 5 KOMMeHTHpyeMOi CTaTbi ONpeesieHbl TPOLECCYalIbHbIE IEMCTBUS CyAbU B CIIydae
oOpallieHus1 B CyJl C OTHOPOTHBIM TPeOOBaHMEM, TT0 KOTOPOMY yke BO30Y:KIEHO JIENIO B COOTBETCTBHUU
C TaHHOM cTaTheil. [IpaBoBBIE MOCIIEACTBYS TAKOTO COBIAICHUSI (TOUHEE CKa3aTh — OMHOPOAHOCTH, HO
HE TOXJECTBEHHOCTH MCKOB) OMpe/esieHbl NCXO/s U3 1eiell KOHCOIU/IAIMY BCEX OJIHOPOIHBIX Tpe-
OOBaHMI1 U 11eJIeCO0OPA3HOCTH UX PACCMOTPEHHUsI B paMKaX OIHOTO M TOTO K€ aAMUHHUCTPATUBHOTO
aena.

[Tostomy B citydae oOpallieHus B Cy/ ellie OIHOTO JIUIA C aAMUHUCTPATUBHBIM CKOBBIM 3a51B-
JIEHWEM, COoIepKaliM TpeOoBaHKHe, KOTOPOEe aHATIOTMYHO TPEeOOBAHUIO, YKA3aHHOMY B KOJIJIEKTHB-
HOM a/IMHHUCTPATHBHOM HCKOBOM 3asIBJICHUH, HaXO[SIIEMCsl B TIPOU3BOICTBE CyAa, CyH Mpejyia-
raeT eMy MPHUCOEIMHUTHCS K YKa3aHHOMY KOJUIEKTMBHOMY 3asiBieHuio. Eciu nuno, oOparuBineecs
B CY/] C aIMUHUACTPATHBHBIM MCKOBBIM 3a5IBJIEHHEM, PUCOEIUHUIIOCH K 3asIBICHHOMY T'PYIIION JIUI]
TpeOOBaHUIO, Cy/l COEOUHSIET 3asBIEHHOE TpeOOBaHUE C paHee NMPUHATHIM. Ecim ykasaHHOe JHIIo
OTKA3aJI0Ch NIPUCOEMHUTLCS K 3asBJICHHOMY TIPYMIION JIMII TPeOOBAHMUIO, CYIl MPUOCTAHABIMBAET
MIPOM3BOJICTBO TI0 €r0 AJIMUHUCTPATUBHOMY MCKOBOMY 3asIBJICHUIO JI0 IPUHSATHS PELIeHUS 110 a/IMU-
HUCTPATUBHOMY [JIeJTy O 3aIllUTe MPaB U 3aKOHHBIX MHTEPECOB T'PYIIIHI JIMII.

Takum 06pa3oM, B KOMMEHTHPYEMOH CTaThe peaM30BaHa TaK Ha3blBaeMasi MOJEJb TPYIIIO-
BOTO UCKa «opt-in». J1Jis MOHUMaHKsI OTMETHM, UTO TPYIIIOBbIE UCKY TaKKe MOAPa3IeIsIoTCs 10 Mpa-
BWJIAM BOBJICUCHHsI YYACTHUKOB TPYIIIIBI B IPYNIIOBOE IMMPOM3BOICTBO HA IPYNIIOBbIC UCKU «Opt-in» U
«opt-out»*?. B iCKax «opt-in» y4aCTHUKH I'PYIIbI TPHOOPETAIOT JAHHBIN CTAaTYC MO TPYIIIOBOMY HCKY
TOJILKO B TOM CJTydae, eCJid Ha T0 Oy/IeT MPsAMO BeIpakeHa UX BOJIs (MOJIEIb aHTJIMHACKOTO TpaBa). B
IPYMIIOBBIX UCKAX «Opt-Out» BCE MOTEHIMATbHbIE YYaCTHUKY I'PYIIIbI IPEIIONAraloTcs B €e COCTaBe,
€CJIM OHH He 3asBST O HeXeJJaHUH ObITh yYaCTHUKaMHU rpynisl (Mozenb npasa CIIA).

[No npaBuiam 4. 5 KOMMEHTHPYEMOW CTaThid KOHKPETHOE JIIIO HEJTb3sl IPUHYAUTD K y4acTHIO
B IpyIe U B KOHCOMUAMPOBAHHOM PAacCCMOTPEHMH OHOPOIHBIX TpeboBaHuil. OqHako BO n30exa-
HHUE MPOTHBOPEYMI MEKAy CylAeOHBIMM aKTaMM Ha TMEPUOJ PACCMOTPEHUsI KOJUIEKTMBHOTO MCKO-
BOTO 3as1BJICHU I Cy[IeOHbIE IIPOM3BOACTBA 10 UHAMBUYaJIbHBIM TPEOOBAHHUSIM IPHOCTAHABIIMBAIOTCS.
TToCKOJIBKY HUKTO HE MOKET OBbITh JIMIIIEH WM OrPaHUYEH B MpaBe Ha CyAeOHYIO 3allUTY IyTeM pac-
CMOTPEHHS U pa3pellieHus 10 CYIIECTBY ero MHIUBHIYaJIbHOTO TPeOOBaHMSI, TTOCIIE PACCMOTPEHUS
KOJUIGKTUBHOTO WMCKOBOT'O 3asIBJICHUSI 10 aHAJM3MPYEMOM CTaThe MPOM3BOACTBO MO MHAWBUIYaIIb-
HOMY TpeOOBaHMIO BO30OHOBIIsieTCs. TeM cambIM oOecrieurBaeTcst peasm3aius cr. 46 Koncrurynum
P®, rapantupyomieit Kaxxaomy cyaeOHyI0 3allUTy ero MmpaB U CBOOO]I.

[Tpu 3TOM B Cilyyae JaJIbHEHMIIIETO PACCMOTPEHUSI MHAWBU/IYAIBHOTO UCKOBOTO 3asIBJICHUS 110
3aBepIIeHNN pa3OMpaTeIbCTBA MO KOJUIEKTMBHOMY 3asIBJIEHMIO COOTBETCTBYIOIIMI CYJIEOHBIN aKT,

2 com. nonpodHee: /[36uc C. I'pynmnoBble UCKU: «CrAcaTesbHBIA KIIET» I MTHBECTOPOB M aKIIMOHEPOB WJIM BEPHBIN MyTh K
karacTpode 11151 OOLIECTBA U «30J10Tas xkuia» 1 opuctos? // Becruuk ®AC Ypansckoro okpyra. 2010. Ne 1. C. 144-150; Xoovikun
p P p Py
P.M. Yxas3. cou. C. 132-150.
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BBIHECEHHBIN B TIOPsIJKE KOMMEHTHPYEMOM CTaThH, OyleT MMETh MpeloAnIaibHOe 3HAYSHUE IS
nocyieayomux mporeccoB. Kak ykaszano B 4. 2 ct. 64 KAC, 0o6cTosATehCTBA, YCTAHOBJICHHBIE BCTY-
NUBIIMM B 3aKOHHYIO CHJIy pEllIleHHEM Cyja MO paHee PacCMOTPEHHOMY UM aJIMUHUCTPATHBHOMY
ey, He JIOKa3bIBalOTCs BHOBb M HE TMOAJIEkAT OCTAPUBAHUIO MPU PACCMOTPEHHUU CYJOM JPYroro
aIMUHUCTPATHBHOIO Jiejla, B KOTOPOM YYacTBYIOT JIMIA, B OTHOLIEHUH KOTOPBIX YCTAHOBJIEHBI 9TU
00CTOSITENIbCTBA, WM JIUIIA, OTHOCSIIMECS K KaTerOPHHU JIUII, B OTHOIIEHUH KOTOPOW YCTaHOBJICHBI
9TU 0OCTOSITENILCTBA.

Ha ocHoBaHuM 1aHHON HOPMBI MOKHO C/IENATh BBIBOJ O TOM, YTO OOCTOSITENIbCTBA, YCTAHOB-
JIEHHbIE BCTYIUBIIIUM B 3aKOHHYIO CHJTy PEIIEHUEM Cy/Ia IO paHee pacCMOTPEHHOMY JIeJTy T10 IPYIIo-
BOMY HCKY, HE JJOKa3bIBAIOTCSI BHOBb IIPU PACCMOTPEHUH CY/IOM JIPYTOro Jejia 1o 3asBJISHHIO yJacT-
HUKa 9TOW K€ TPYIIIbI, HE MPUCOETUHUBIIIETOCs paHee K 00IIeMy 3as1BJICHHIO, K TOMY K€ OTBETUYHKY.

6. B 4. 6 KOMMEHTHPYEMOH CTaThbHl YPEryJIMPOBaH BaKHBIA BOMPOC O TOM, MOXKET JI Cyaeo-
HOE TMPOU3BOJICTBO B MOPSIAKE OOBIYHOTO MPOIECCYATbHOTO COYYacTUsI ObITh «TPaHC(OPMHUPOBAHO»
B I'PYNIIOBOE MPOM3BOJCTBO, HAIIPUMEP, €CJU JIeJI0 HAYaTO KaK UCK OIHOTO MCTILA K OJJHOMY OTBET-
YHKY, HO B ITPOIIECCE PACCMOTPEHUs JieJia ObUIO MPHUBJIEYEHO OOIBINOE YMCIO COUCTHOB. Cyl B TAKOM
CIIy4ae MOXET CTOJIKHYThCSI C CUTYallel, T/ie U3-3a MPHBJEYEHUsT OONBIIOr0 YHUCIa COYYaCTHUKOB
paccMoTpeHHe Jefla B Mopsike OOBIYHOTO COYYaCTHsl CTAHOBUTCS KpalHEe 3aTpyIHHUTESIbHBIM HJIH
HerieecooOpa3HbIM. [laHHBIN BOITpOC He Haren pasperneHus B r1. 28.2 AIIK, HO B TOKTpuHe Mmof-
X071, TIO3BOJISIIOIIMI IEPEUTH U3 UCKOBOTO B TPYIIIOBOE MPOU3BOJCTBO ITyTEM BHIHECEHUSI CYIeOHOTO
OIpe/ieNieHrst HA OCHOBaHMHM XOJATaliCTBa JIMIIA, yYaCTBYIOIIETO B jiese, Obl1 00ocHoBaH P.M. Xompi-
KUHBIM ™,

[TosTomy B u. 6 aHAIM3UPYEMOI CTAThH YKA3aHO, YTO €CJIM B pe3yJIbTaTe BCTYIUICHUS B aIMUHU-
CTPaTHBHOE JIEJIO aIMUHUCTPATUBHBIX COUCTIIOB OYIET YCTAHOBJIEHO HAJIMUKME OOCTOSATEIbCTB, MTPEy-
CMOTPEHHBIX 4. | TAaHHOM CTaThH, CyI [0 XOIATAICTBY JIUIIA, YYACTBYIOIIETO B JIeNie, ¥ C yIYeTOM MHe-
HUSI CTOPOH BIIPaBe BBIHECTH OIPEIEJICHE O PACCMOTPEHMH aJMHUHUCTPATUBHOIO Jiefia B TIOPsIIKE,
npegycMotrpeHHoM cT. 42 KAC, u paccMoTpeHre aIMUHUCTPATUBHOIO Jiela HAYMHAETCSl CHavasIa.
Takoli moaxon sIBJIsIETCsI BEPHBIM U HAIpaBJIeH Ha pellieHre 3aa4 KOHCOJIUIAIMY BCEX OHOPOJHBIX
TpeOOBaHUII 1JIs1 PACCMOTPEHHSI B paMKax OJHOTO CyleOGHOro mporecca.

Kak yxe oTmMeuanock, 3HauMTeNIbHAS YaCTh IIPOLIECCYATbHBIX BOIIPOCOB IPUMEHEHH I KOMMEH-
TUPYEMOM CTaTbH SIBJISETCS HEYPETryJIMPOBAHHOM: HAIIPUMED, O ClelM(pUKe MOATOTOBKU U PaCCMOT-
pEeHus Jiesia Mo KOJUIEKTUBHOMY aJIMUHUCTPATUBHOMY UCKOBOMY 3asIBJICHHIO, 00 M3BEIIEHUH MOTEH-
[IMAJIbHBIX YIEHOB I'PYIIIIbI, O B3AUMOJCVUCTBUH WICHOB T'PYIIITBI M UCTIA-TTPEICTABUTEIISI, OPSIIKE €ro
BBIOOpA M 3aMeHe JIMOO MPEKPAIEHUH ero TOJTHOMOYMH, TPABOMOYHSIX YISHOB TPYIIIH HA JIMYHOE
ydacTue B CyaeOHOM 3acelaHuH, 00 0COOEHHOCTSIX (POPMYIUPOBAHUS PE30IIOTUBHON YacTH Cye0-
HOT'O aKTa U T.4. 3[1€Chb MOKHO PEKOMEHI0BAaTh MCIOJIb30BaTh M0 aHAIOrMu npaswia 1. 28.2 AIIK
M0 PACCMOTPEHMIO I'PYIIIOBBIX UCKOB.

Crarbs 43. 3amMeHa HeHaJIeKaIero a/IMUHACTPATUBHOTO OTBETUYMKA

1. B cayuae, eciu npu MoAroToBKe aJMHHICTPATHBHOTIO /1eJIa K cyJAeOHOMY pa3ou-
pPaTeJbCTBY HJIH BO BPeMsI Cy[e0HOro pa3ouparebCcTBa B Cyj€e NEePBO HHCTAHIIUHA OyIeT
YCTaHOBJIEHO, YTO a/IMHHHCTPATHBHOE HCKOBOE 3asiBJIEHNE MO/IaH0 He K TOMY JIUIY, KOTO-
poe JOLKHO OTBEYaTh MO 3asiBJEHHBIM TPEeOOBAHUSIM, Cy/l C COIJIacHsl a/IMHHUCTPATHB-
HOTO MCTHA 3aMeHsIeT HEeHA/JIeKAllero aJMHHICTPATHBHOIO OTBETYHKA HAJIEKAIINM.
Ecyim agMHUHNCTPATHBHBIN UCTEI] HE COIJIACEH HA 3aMeHYy aJIMUHICTPATHBHOIO OTBETUHKA
JIPYTUM JIHIIOM, CyJI MOKET 6e3 coriacusi aIMUHICTPATHBHOIO UCTIA MPUBJEYDb ITO JHIO
B KaueCTBe BTOPOro a/IMUHUCTPATHBHOIO OTBETYHKA.

33 Cm.: Xoowixun P.M. Vkas. cou. C. 140.
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2. O 3aMeHe HeHa/JIeKaero aAMIUHUCTPATUBHOI0 OTBETYHKA HA/JIeKalUM WU O
NPUBJIEYEeHNH K YYACTHIO B JieJie PYroro Ha/ijieKaimero aJMUHUCTPATHBHOT0 OTBETYNKA
Cyl BLIHOCHUT OIpe/esieHue.

3. Ilocaie 3aMeHbI HEHA/LJIEKALEr0 aAMHHICTPATHBHOIO OTBETYNKA HAJIEKAIUM
WIH MOcJie MPUBJIeYeHNs] K YIaCTHIO B aIMUHICTPATHUBHOM JieJie JPYroro Ha/jeKaiiero
a/IMUHHCTPATHBHOIO OTBETYHMKA MOArOTOBKA K CyleO0HOMY pa30upaTeJbCTBY U cyaeOHoe
pa30uparTeibCTBO A MHUHUCTPATHBHOIO /1eJ1a HAYHHAKTCS CHAYaJja.

1. KoMmMeHTHpYyeMast CTaThsl IOMYCKAET UCKJIIOUUTEIBHO 3aMEeHYy aJIMUHUCTPATHBHOTO OTBET-
ynka. CremoBartesbHO, MO JEWCTBYIONIEMY 3aKOHOAATENBCTBY 3aMeHa KaK aJMHHUCTPATUBHOIO
UCTIIA, TAaK ¥ 3aMHTEPECOBAHHOTO JIMIA HeJJOIMyCTUMA (O BOZMOKHOCTH TIPEeKpallieHus1 y KOHKPETHOTO
CyOBEKTa CTaTyca 3aMHTEPEeCOBAHHOIO JIUIA CM. KoMMeHTapui K cT. 47 KAC).

OO0 oTIMUMsAX 3aMeHbl HeHA/IJIeXKAIEro OTBETYMKA OT MPOLIECCYaIbHOTO TIPABOIPEEMCTBA CM.
KoMMeHTapuil K cT. 44 KAC.

JI71s1 3aMeHBl aJIMUHUCTPATUBHOTO OTBETUMKA TpedyeTcst Oe3yCIOBHOE COIIacue Ha 3TO aMU-
HUCTpaTUBHOTrO uctia. Ecnu Takoe coracue OT Hero He MOMy4eHO, TO Cy 00s13aH pacCMOTPETh T10
CYIIECTBY IMPEIbsBICHHbIA aAMUHUCTPATUBHBIN UCK.

OcHoBaHMeM /17151 3aMEHBl aJMUHUCTPATUBHOTO OTBETUMKA SIBJISICTCS MpearoiaraeéMoe OTCyT-
CTBUE MyOIMYHON MaTepPUAIbHO-TTPABOBOM OO0SI3aHHOCTH aIMHUHUCTPATUBHOTO OTBETUYHKA IO Tpedo-
BaHUAM, 3asBJICHHBIM aIMWHUCTPATUBHBIM UCTLHOM.

[Tpu 3amMeHe He WCKJIIOYEH ClTydYail KOJIMYECTBEHHOTO M3MEHEHUs TTACCMBHOW CTOPOHBI: TaK,
BMECTO OJTHOTO HEHAJJIeXKAIero aJMUHUCTPATUBHOTO OTBETUMKA aJIMUHUCTPATUBHBIA UCTEI] MOXKET
IMPOCUTD O IMPUBJICYCHHUHU B IMTPOLECC HECKOJIbKHUX O6H3aHHLIX CY6T>€KTOB (a}IMI/IHI/ICTpaTI/IBHbIX COOT-
BETUYHKOB).

XpOHOJIOFI/I‘IeCKI/I BO3MOXHOCTb 3aMC€HbI aIMUHUCTPATUBHOI'O OTBETYMUKA, a4 TAKIKE IMPUBJICYC-
HUA BTOPOro aAMUHUCTPATUBHOIO OTBETYMKA OI'paHUYCHA MOMEHTOM ITPpUHSATHUA CYIIC6HOFO aKTa,
KOTOPBIM 3aKaHYMBAeTCs PACcCMOTpeHHe aJIMUHUCTPATHUBHOTO jiejia B CyAe TepBOW WHCTAHIIUM.
Takxumu CYIIC6HBIMI/I aKTaMU ABJIAIOTCA:

a) cynebHoe pelieHue;

0) ompeeneHue cya 00 OCTaBJICHUN aIMUHUCTPATUBHOTO UICKOBOT'O 3asiBJIeHUsT Oe3 paccMOT-
peHus;

B) oInpejesieHre CyAa O peKpanieH!nH IPOU3BOCTRA M0 AIMUHUCTPATUBHOMY JIEIy.

OO6parriM BHUMaHKe, YTO KOMMEHTH pyeMasi CTaThsI (B OTJIMYKE OT aHAJIOTUYHBIX HOPM B apOUT-
PaXXHOM M TpakAaHCKOM mporieccax — cM. 4. 1 cr. 47 AIIK, u. 1 crt. 41 I'TIK) He cogepxuT yrnomu-
HaHUA O XO)IaTaI./JICTBe AIMHUHHUCTPATUBHOIO UCTLA, IO CYTHU, OIrPaHUYUBAACH JIMIb CIIy4YacM, KOra
Cy caM MHUIIUMPYET 3aMeHy. Takoi Moaxo/ 3aKOHOIaTe s CJeAyeT MOABEPrHyTh KPUTHKE.

Bo-niepBbix, Jomyckaemasi KOMMEHTHPYEMOM HOPMOM BO3MOKHOCTh Cy/la CAMOMY MHUIIMHUPO-
BaTh 3aMEHY HEHAJJICKAIIErO aJMUHUCTPATUBHOTO OTBETYMKA HE COOTBETCTBYET MPUHITUITY COCTSI-
3aTeJIHOCTH: XOTS B 3aKOHE U YIIOMHHAETCsI 00 akTUBHOM ponu cyaa (1. 7 ct. 6 KAC), Tem He MeHee
TaKasi akTMBHOCTh HOCUT OI'paHMUYEHHBIN XapaKTep, €e PAHUIIbl YETKO OIpeesIeHbl 00IIell HOpMOi
4. 2 c1. 14 KAC.

BO-BTOprX, XO0TA 3aM€HA AAMUHHUCTPATUBHOIO OTBETYMKA U JOJIZKHA IMTPOU3BOJUTHCA C COIJIa-
CHsl aJIMAHUCTPATUBHOTO UCTIIA, caM (haKT OOpaIlieHus Cyla K aIMUHUCTPATUBHOMY HCTILY C TIpe/i-
JIO)KEHHEM O 3aMeHe aJMUHHCTPATUBHOTO OTBETUYMKA O3HAYAeT, YTO eIl 10 pas3pelleHus aesa
IO CyHIECTBY CYJ BBICKA3bIBACTCA 06 OTCYTCTBUM Y aIMUHUCTPATUBHOI'O UCTLA IMPABOBLIX OCHOBA-
HUH TpeOOBaTh OT AAMUHUACTPATUBHOTO OTBETUMKA UCTIOTHEHU I IyOIMIHON MaTepHaTbHO-TTPABOBOM
O6H3aHHOCTI/I. O‘ICBI/I,HHO, YTO IMPH HECOIIACUH AIMUHUCTPATUBHOIO UCTHA C TAKKUM HPEAJIOKEHUEM
BCSIKOE JaJIbHENIIee COCTSA3aHUe TePSIET CMBICTT.

[Tonaraem, 4yTO Npy TOJKOBAHUM Y. | KOMMEHTHPYEMOI CTaThU CJIEyeT HE TOJbKO YUUTHIBATh
HEJJOMYCTUMOCTb BBICKa3bIBAaHHI CyJa O HA/JIeKaIIeM CyObeKTe CIIOPHOTO MyOIMYHOTO MPaBOOTHO-

91



. Komnekrtus aBropoB. «Kommenrtapuii k Kozekcy anMuHUCTpaTUBHOTO cynorpon3BocTa Poceuiickoit ®epeparium
(TocTaTeNHbBIN, HAYIHO-TTPAKTHUECKUT )»

LIEHUs1, HO U UICXOUTh U3 MPUHLIMITUAIBHON BO3MOKHOCTH aIMUHUCTPATUBHOTO UCTLIA CAMOMY MHU-
LMUPOBATh 3aMEHY HEHaJIeKAILEero aJIMMHUCTPATUBHOIO OTBETYMKA. COOTBETCTBEHHO, POJIb CyAa
B 3TOM BOIPOCE JOKHA OBITh (POPMATBHO-TIPOIECCYATbHON — BOJIEM3bsIBICHHE JIMIIA, UIIYIIEro
CyAeOHOM 3aIlUThl, JOJDKHO TOBJIeUb (hOpMaIbHOE M3MEHEHHe CyObeKTa, IPUBJIEKAEMOro K OTBETY,
MHaye TOBOPsl, CyJ JOJIKEH JIMIIb JIETMTUMUPOBATh MPOUCILIEIIIYIO 3aMEHY ITOCPEICTBOM BbIHECEHU S
COOTBETCTBYIOIIIETO Cy/IeOHOTO OIpe/Ie/ICHHS.

Haxkonern, camasi pajukaibHasi HOBeJIa, cofepkaimiasicss B 4. 1 KOMMEHTHpPYEeMOW CTaTbH,
COCTOMUT B TOM, YTO IIPY HECOIJIACUM AJIMUHUCTPATUBHOIO MUCTLIA HA 3aMEHY aJIMUHHCTPAaTUBHOTO
OTBETYMKA APYI'UM JIMLIOM CYJI MOXET IIPUBJIEYb 3TO JIULO B KAYECTBE BTOPOrO aIMUHUCTPATUBHOTO
OTBEeTYMKa Oe3 Ccoracusi aAIMUHUCTPATUBHOTO HCTIIA.

[Nono6Hoe 3akoHOAATEIbHOE HOBOBBEAEGHHE OUYEBUIHO MPOTHBOPEUYUT U KOHCTUTYLIMOHHOMY
MpaBy Ha CyIeOHYIO 3alUTy, U OXHOMY M3 Oa30BBIX MPUHIMIIOB MPOIECcca — MPUHILUITY JHCIIO-
3UTUBHOCTH, TOJI KOTOPHIM MOHUMAETCSI BO3MOKHOCTb CTOPOH M MHBIX YYAacCTBYIOUIMX B JI€JI€ JIMLL
pacrnopskaThCsl MPEJOCTABICHHBIMH MTPOLIECCYAIbHBIMU MPaBaMH M0 COOCTBEHHOMY YCMOTPEHHMIO.
[Nonyyaercs, 4To Cyl HE TOJBKO IMpEApeniaeT MTOTOBBIA BBIBOA O HaJIekKalleM CyObekTe Iyo-
JIMYHO-TIPABOBOM OOSI3aHHOCTH, HO ¥ TIOJy4aeT BO3MOKHOCTb, IO CYTH, CAMOCTOSITEIbHO (TTOMHMO
BOJIM IMUHHMCTPATUBHOTO UCTHA!) MHULIMMPOBATh HOBBIM UCK — UCK aJMUHUCTPATUBHOIO MCTIA KO
BTOPOMY a/IMUHUCTPATUBHOMY OTBETUHKY.

[Nonaraem, uto pazpadotunku KAC He B TOJTHOM Mepe y4in BCe MPOIeCCyaTbHbIe TOCTIEACTBUS
CTOJIb PAAMKAJIBHOTO HOBOBBEAEHUS. MeXIy TeM 3[€Ch BOZHUKAET cpa3y LIeJIblii KOMIUIEKC BOIIPO-
coB. Harprimep, MOXXHO JIn «aBTOMAaTUYECKW» MIEPEHECTH MPeJMET U OCHOBAHUE aIMUHUCTPATUBHOTO
UCKa, Pe/IbsBIEHHOIO K HEHa IeXkKalleMy aJMUHUCTPATUBHOMY OTBETUHMKY, HA aIMUHUCTPAaTUBHBIN
UCK K JIAILLY, IPUBJIECYEHHOMY B KaU€CTBE BTOPOI0 aIMUHUCTPATUBHOTO OTBETYMKA? MOKET i1 aqMu-
HUCTPATUBHBIN UCTELl peaIN30BaTh PACHIOPSIUTEIIbHBIE IOJITHOMOUMSI B OTHOLIEHUH aIMUHUCTPATHUB-
HOT'0 MCKa KO BTOPOMY a/IMUHUCTPAaTUBHOMY OTBETUMKY — OTKA3aThCsl OT TAKOI'O aIMUHUCTPATUBHOTO
MCKa, U3MEHUTh €ro npeaMer uiu ocHoBaHue? Mnm cyq oTkakeT B TaKOW BO3MOXKHOCTH, OISATh ke
WCXOJSl U3 TOTO, YTO OH yXKe AJisl ceOsl pelini, YTO IMEHHO BTOPOW aJMUHUCTPATUBHBIA OTBETUYMK
SIBJISIETCS] HAJUIEKAIM CYOBEKTOM IMyOJIMYHO-TIPaBOBOM 0Osi3aHHOCTH? Kakoe mpaBoBoe 3HaueHue
OyleT UMeTh 3as1BJIeHHe aIMUHUCTPATUBHOTO UCTIIA O TOM, YTO OH HE MOJIEPKUBAET aJIMUHUCTPA-
TUBHBIA UCK KO BTOPOMY aJMUHUCTPATUBHOMY OTBETUMKY (1. 2 4. 3 c1. 135, u. 1 c1. 156 KAC)?
Nmeer m kakoe-mbO0 3HaueHue (pakT HeCOOMONEHUSI aJMUHUCTPATUBHBIM UCTIIOM B OTHOILICHUM
TpeOOBaHuUsI KO BTOPOMY aIMUHHCTPATUBHOMY OTBETUMKY JOCYAEOHOTO MOpsAKa yperyIMpOBaHUS
a/IMUHUCTPATUBHBIX CIIOPOB, €CJIM JAHHBIN MOPSIOK YCTaHOBJIEH (heiepalibHbIM 3akoHOM? W cyn
¥ 371eCh CMIOCOOEH 3aMEHUTh AAMUHUCTPATUBHOTO UcTa? Kak ObITh ¢ CyIeOHBIMH pacXxoiaMu, eI
B /IMMHHUCTPATUBHOM MCKE KO BTOPOMY aIMHHUCTPATMBHOMY OTBETUHMKY BCe€ ke OyJeT OTKa3aHO
(Hey’KeM aIMUHUCTPATUBHBINA UCTEIT I0JKEH HECTH OpeMsi 3THX PacXofIoB — OH Belb M3HAYATILHO HEe
ObLJT COITIACEH C MPHUBJICYCHUEM BTOPOTO aJMUHUCTPATUBHOTO OTBETUYMKA)?

B 31011 cutyaruy xouercsi HaAeAThCs, YTO 3aKOHOATENb ONEPATUBHO UCIPABUT AOMYILIEHHYIO
OIMOKY, a BbICIIAs cyaeOHast MHCTAHIUS (O MOMEHTa, TMOKa TaKas KOPPEKTUPOBKA IMPOU30M/IET)
OTCTYNHT OT OYKBAJBHOTO TOJKOBaHMS Y. | paccMaTrpMBaeMoOW CTaThbU M Pa3bsICHUT, YTO C yUETOM
0a30BbIX MPUHIIMIIOB aAMUHUCTPATUBHOTO CYIOMPOM3BOACTBA CYIbl JOJKHBI BO3/IEPKUBATHCS OT
pea3ayy MOJTHOMOYHSI 110 MPUBJIEYEHUIO BTOPOTO aJMUHUCTPATUBHOTO OTBETUMKA O€3 COracus
a/IMMHUCTPATUBHOIO UCTLIA.

2. YacTp 2 KOMMEHTHPYEMOM CTaTbU MIPEANUCHIBAET CYAy IPY 3aMEHE HEHAIJIeKallero aJiMu-
HUCTPATUBHOIO OTBETYMKA HaJUIeKAIUM (TIPUBJICYEHUH JIMLIA B KAUECTBE BTOPOrO aIMUHUCTPATHUB-
HOT'O OTBETUYMKA) BHIHECTU COOTBETCTBYIOLIEE OIpeesIeHHE.

C MOMeHTa BbIHECEHU I IAHHOTO OIpeesIeH s IPUBJICYEHHBIN B IPOLIECC A JIMUHUCTPATUBHBIN
OTBETYMK IIPUOOpETAET CTATYC JIMIA, yYaCTBYIOILETO B [ieJie (M COOTBETCTBEHHO BCE MPOIeCCyasbHbIe
npaBa U 0OSI3aHHOCTU aIMUHUCTPATUBHOTO OTBETUHKA).
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ITockoneKy orpesieeHusi, MPUHIATAE KOTOPBIX MPOU3BOAMTCS IO HTOTaM pPACCMOTPEHUS
BOIPOCA O 3aMeHE HEHaJJIeKAIero aMUHUCTPATUBHOTO OTBETUMKA HajiekKaluM (TIPUBJICYCHUM
JIMIIA B KAYeCTBE BTOPOTO aJIMUHUCTPATUBHOTO OTBETUMKA), HE TIPETISITCTBYIOT AaIbHEHIIIEMY JBUXKE-
HUIO aJMUHUCTPATUBHOTO JIeJIa ¥ BO3MOKHOCTh MX OOKaJIOBaHHUsI OTICJIBHO OT 00XaIOBaHUS pellie-
uus cyna KAC He npeaycMOTpeHa, ClieyeT MPUATH K BBIBOLY, YTO TaKKe OMpEIe/eHUsI He MOTYT
OBITH OOBEKTOM CAMOCTOSATETLHOTO OOKAJIOBAHUS.

3. Yactb 3 KOMMEHTUPYEMOM CTaThU OMPEEIseT MPABOBbIE MTOC/ICICTBIS 3aMEHbI HEHA e Ka-
I1IEr0 aIMUHUCTPATUBHOIO OTBETYMKA (TIPUBJICUCHHS JIMIIA B KAUECTBE BTOPOT'O a IMUHUCTPATUBHOIO
OTBETYMKA). B 3THX ciTydasx MOArOTOBKA K CylneOHOMY pa30upaTesbCTBY U CydeOHOe pa3OupaTesb-
CTBO a/IMUHHMCTPATUBHOTO JIe/Ia HAYMHAIOTCS CHavaIa.

[pexcraBiseTcss Takke, YTO MPH MOSBJICHUHA HOBOIO CYObEKTa, MPUBJIEKAEMOTO K OTBETY, IO
aHasioru ¢ 4. 7 c1. 125 u . 1 u. 1 cr. 126 KAC cyn gomkeH npejioKuTh aIMUHUCTPATUBHOMY
UCTILy MCIIOJIHUTh OOSI3aHHOCTD IO HAIPaBJIeHHIO (IIPEJICTABJICHUI0 B Cy/) KOMUN aJMUHUCTPATUB-
HOT'O MCKOBOT'O 3asIBJICHHS M MTPUJIOKEHHBIX K HEMY JJOKYMEHTOB, KOTOpbIE Y BHOBb IPUBJICUYCHHOTO
K yYaCTHIO B JieJIe aIMHUHUCTPATUBHOIO OTBETUYMKA OTCYTCTBYIOT.

4. Tlocse 3aMeHbl HEHAJIEKAIIIEr0 aJMUHUCTPATUBHOTO OTBETYMKA HAJIJIEXKAIIUM WU TIOCIIe
MPUBJICYCHHS K YYACTUIO B aJMMHUCTPATUBHOM JIeJie APYroro HaJjIexkalero aqMUHUACTPATUBHOIO
OTBETYMKA TEPMHHOJIOTHS, UCTIOJIb3yeMasl B paMKax MHCTUTYTA 3aMeHbI («HEHA/IJIeXKAIIUi aIMAHK-
CTPATMBHBIN OTBETYMK» ), IIPU TOCIEAYIOIIEM PACCMOTPEHUU aJMUHUCTPATUBHOIO Je/1a HE MCIIO/b-
3yercsl.

Cyn ripu pa3pelieHnH Criopa 1o CyIIeCTBY He CBSI3aH paHee BbICKA3aHHBIM CYKICHUEM O He0O0-
XOJMMOCTHY 3aMEHbl HEHA JIeKAIIEro aIMUHUCTPATUBHOIO OTBETUYMKA. PaBHBIM 00pa3oM je-iope He
npejipeniaeT pa3perieHre cropa 1 MpUBJICUYCHHE BTOPOrO aIMHUHUCTPATUBHOIO OTBETYMKA 110 MHU-
[[MaTHBE CyJa.

Cratbs 44. ITponeccyajibHOE NPaBOINPeeMCTBO

1. B cayuyae, eciiu B mepuoj pacCMOTpPeHHsI aIMUHUCTPATUBHOIO JieJia OPraH rocy-
JJApCTBEHHOH BJIACTH, HHOI rOCyJapCTBEHHbIH OPraH WJIH OPraH MeCTHOI0 CamMoOyNpaB-
JIEHHS1, SIBJISIONINECS CTOPOHOH B aJJMHHHUCTPATHBHOM JieJie, peOPraHu30BaH, Cyj Mpo-
W3BOUT 3aMeHY 3TOIl CTOPOHBI €ro nmpaBonpeeMHukoM. B caydae, ecan kakoi-jiu6o u3
YKa3aHHBIX OPraHoB JH00 OpraHu3aius, HajJeJIeHHAs rocyJapCTBEHHbIMU WM WHLIMU
NyO0JHYHBLIME OJTHOMOYHSIMH, YIIPa3HEHbI, Cy/] MPOU3BOIUT 3aMeHY TOI CTOPOHBI Opra-
HOM HJIM OpraHu3anuei, K KOMIeTeHINH KOTOPHIX OTHOCUTCSI yYacTue B MyOJUYHBIX pa-
BOOTHOIIEHUSAX B TOM ke cpepe, UTO U paccMaTpUBaeMble Cy/I0M CIIOPHbIE€ MPaBOOTHO-
eHUs, JN00 K KOMIETEeHIHN KOTOPHIX OTHOCHTCS 3aliTa HAPYIIEHHbIX MPaB, CB000 1
3aKOHHBIX HHTEPECOB a/IMUHUCTPATHBHOIO HCTIA.

2. B cayuae, ecid B mepuoj pacCMOTpPeHHsI aJMIHUCTPATHBHOIO J1eJia JOJLKHOCT-
HOE JIUIN0, SABJISIIOIIEECs] CTOPOHOI B aJIMHHHCTPATUBHOM Jiejie, OyJeT 0CBOOOK/I€HO OT
COOTBETCTBYHOIIEN 3amMelaeMoi (3aHUMAaeMOoil) JOJLKHOCTH, Cy/1 IPOU3BOJIUT 3aMeHY ITOM
CTOPOHBI PYTrUM JIMI[OM, 3aMEIAIINM (3aHIMAKIIUM) 3Ty J0JKHOCTH HA MOMEHT pac-
CMOTpeHHsI aJIMHHHUCTPATHUBHOIrO JeJjia, Ju00 HHBIM JIOJKHOCTHBIM JIHIIOM HJIH COOT-
BETCTBYIOIIHM OPraHoM, K KOMIETEHIIMH KOTOPBHIX OTHOCHUTCSI y4yacTHe B MyOJHYIHBIX
NPaBOOTHOLIEHHUSX B TOM Ke cpepe, YTO U paccMaTpUBaeMble CyJIOM CIIOPHbIE MPABOOT-
HOIEHHS], TN00 K KOMIETEHIINHA KOTOPHIX OTHOCUTCSI 3alI[UTA HAPYIIEHHBIX MPaB, CBO0OO/]
1 3aKOHHBIX HHTEPECOB a/IMUHUCTPATHBHOIO HCTIA.

3. B cayuyae cMepTH rpa’kJaHuHAa, SIBJSABIIErocs Cy0ObeKTOM CIOPHOro Ju6o ycra-
HOBJIEHHOT'O Cy/I0M aJIMHHHCTPATHBHOr0 HJIH HHOTO MyOJUYHOr0 MPABOOTHOIIEHNSI U CTO-
POHOI1 B aIMUHUCTPATHBHOM J1eJie, Cy/J MPOU3BOJUT 3aMeHy 3TOW CTOPOHBI €€ MpaBomnpe-
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€MHHUKOM, €CJIH B JJAHHOM a/IMUHHCTPATHBHOM HJIM MHOM NyOJUYHOM NPABOOTHOIIEHHH
JIoIycKaeTcsl PaBoNpeeMCTBO.

4. B cayyae peopraHu3anuy IPUIMYECKOro JHIA, SIBJSBIIErocsi Cy0beKTOM cnop-
HOTr0 JIH0O0 YCTAHOBJIEHHOrO CYJI0M a/IMUHHCTPATUBHOI0 WU HHOIO My0JNYHOr0 PaBoOOT-
HOIIIEHNSI M CTOPOHOM B aIMUHHCTPATHBHOM JieJie, CyJ NPOU3BOANT 3aMeHYy 3TOil CTOPOHBI
ee NMpaBoIpeeMHNKOM, €CJIM B JAaHHOM aIMIHUCTPATHBHOM HJIM HHOM IyOJUYHOM NPaBo-
OTHOIIIEHUH 10IyCKaeTCs1 IPaBoIpeeMCTBO.

5. O 3ameHe CTOPOHBI €€ IPABONPEeEeMHHKOM IJIH 00 0TKa3e B 3TOM CyJ0M BHIHOCHTCS
COOTBETCTBYIOIIlee OIpe/ieieHne, HA KOTOPOe MOXKeT ObITh N0JaHa YacTHAas *Kajno0a.

6. Bce neiicTBUs, cOBeplIeHHbIE B CyleOHOM Mpoliecce 10 BCTYIJIEHHs MPaBOIpeeM-
HHKA B a/IMUHHCTPATHBHOE /1€JI0, 00s13aTeJIbHbI [JIsl HEro B TOi Mepe, B KAKOW OHH ObLIU
00s13aTeNIbHBI 15 JHIAa, KOTOPOe NPaBoNpPeeMHUK 3aMeHIIL.

1. IIporeccyanbHOE MPABONPEEMCTBO MPEACTABISIET COOOM TIepexo]] MPOLECCYabHBIX MPaB 1
00sI3aHHOCTEH OT OJIHOTO JIMIIA K JIPYTOMY B CBSI3U C MaTepHasIbHBIM MPABOIPEEMCTBOM.

[IpaBonpeemMcTBO cieqyeT OTIMYarh OT 3aMEHbl HEHA/IJIeKAIEro aIMUHUCTPATUBHOTO OTBET-
yuka (ct. 43 KAC):

a) TIpY 3aMeHe CyJl UCCIIeyeT, Kak MPaBuiio, Pyroe CropHoe MyOIMyHOe MaTepuaibHOe Tpa-
BOOTHOIIIEHHE, MTPY MIPABOIIPEEMCTBE — TO k€ (B HEM JIUIIb TIPOUCXOOUT U3MEHEHNE B CyObEKTHOM
coCTaBe);

0) Tpy 3aMeHe HeHaIeKaIIero aJMUHUCTPATUBHOTO OTBETYMKA BO3HUKAET HOBOE MPOIIECCY-
aJIbHOE TIPABOOTHOIIIEHUE, TIPU TPABONPEEMCTBE MPOIOIKAETCS CYIIECTBYIOIIEe C HOBBIM CyObeK-
TOM;

B) IPOLIECCYaJIbHOE MTPABOIPEEMCTBO UMEET MECTO JIMILb B TOM Clly4yae, €CJI MaTepuabHOe
MPaBOITPEEMCTBO BO3HHUKJIO MOCIIE BO30Y:KAEHHS aIMUHUACTPATUBHOIO Jiesa. 3aMeHa ke HeHa | IexKa-
IIEr0 aJMUHUCTPATUBHOIO OTBETYMKA, TPOM3BOAMMAsI [0 OCHOBAHUSIM MAaTepUaJIbHOTO IPaBOIIpe-
eMCTBa, JIOIYCKAETCsl UCKJIIOYUTEIIHHO TIPH MTPABOIPEEMCTBE, BO3HHKINIEM JI0 €T0 BO30YKICHUS;

I') €C/IY MPY 3aMEHe HEeHaJIeKAILero aIMUHUCTPATUBHOTO OTBETYMKA PACCMOTPEHUE aAMUHU-
CTPaTHBHOTO JIeJIa MPOU3BOAUTCS ¢ camoro Hadyaua (4. 3 cr. 43 KAC), To npu npaBonpeeMcTBe Mpo-
1IeCC MPOIOIIKAETCS (32 UCKIIOUEHHEM CITydaeB 00s13aTeIbHOTO U (DaKyIbTaTUBHOTO MPUOCTAHOBIIE-
HUS1 IPOM3BOJCTBA M0 aAMUHUCTPATUBHOMY Jeay —I. 1 4. 1 c1. 190 u . 1, 2 4. 1 ct. 191 KAC);

1) TIpY 3aMEHe HeHa/JIeKallero aJMUHUCTPATUBHOIO OTBETYMKA BO3ZMOKHA CUTYallUsl, KOra B
JeJI0 TIPUBJIEKAETCS BTOPOY (Ha[uieKalluil) agMUHUCTpaTuBHBIN oTBeTuMK (4. 1 c1. 43 KAC). Ipo-
LieccyabHOE MPaBOIIPEEMCTBO, HAIPOTUB, MCKJII0OYAET OJIHOBPEMEHHOE Y4acTHe B jiene (B paMKax
KOHKPETHOTO a/IMUHUCTPATUBHOTO UCKOBOTO TPeOOBaHMsI) U MPABOIPE/IIIECTBEHHUKA, U TIPaBOIpe-
€MHHUKa;

€) MpaBONPEEeMCTBO BO3MOKHO Ha JIIOOOH CTaauu Mpoliecca, B TOM YHCIIe HA CTaaud Iepe-
CMOTpa BCTYNHBIIMX B 3aKOHHYIO CUJTY CYA€OHBIX aKTOB 110 HOBBIM HJTM BHOBb OTKPBIBIIMMCS 0OCTO-
STENILCTBAM, A TAKXKe Ha CTAIUM WCTIOMHEHHS CyIeOHbIX aKTOB. 3aMeHa ke HEeHaIeKallero aJiMu-
HUCTPATUBHOIO OTBETUMKA OrPaHUYEHA MTpeJelaMy pacCCMOTPEHMU Sl aIMUHUCTPATUBHOTO JieJia B Cy/Ie
nepBoil nHctaHuuu (4. 1 cr. 43 KAC).

Yactb 1 KOMMEHTHPYEMOU CTaThbl perJlaMEHTUPYET IPAaBOBbIE TIOCIIEICTBUS pEOPTraHn3aluu U
yIIpa3JHEH!s MyOIMYHbIX OPTaHOB.

B tex ciyuasx, korga myOIMYHBIN OpraH HaJielieH paBaMu I0pUMUYECKOro JIMLA, PeOpraHn3a-
1M OJIKHA TIPOBOJIMTHCS B COOTBETCTBUM C TpeOoBaHUsAMU CT. 57, 58 'K 34,

#*0 peopranuzauiy ¢eepajbHbIX OPraHOB UCIIOIHUTEIBHON BJIACTU cM. IHcbMo MuHduna Poccuu ot 16 mapra 2003 r.
Ne 03-01-01/08-176 «O nopsike NpoBeJeHUs pPeOpraHu3aluy U JUKBUAALMY (belilepajbHbIX OpPraHOB WCIIOJHUTEIbHOW BIACTH U
(penepabHBIX YUpEKASHUI U OTPAKSHUM YKa3aHHBIX MTPOLEAYDP M UX Pe3yJIbTaTOB IIPH KCTIONHEHNH (heiepaibHOro OlofpkeTa 1 B OyX-
TJITEPCKOM y4eTe U OTYETHOCTH YUPEKICHUI».
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B Ttex ciyyasix, korga myOJUYHBIA OpraH MpaBamMH I0PUAXYECKOro JIMIa He 00NaIaeT, Takxke
MOXHO TOBOPHUThH O MPUMEHUMOCTH OOIIMX TMOAXOAOB, PEATM30BAHHBIX B I'PaKJIAHCKOM 3aKOHOJA-
TEJIbCTBE. B TO ke Bpemsi caMu aKkThl, HA OCHOBAaHMH KOTOPBIX IMPOBOANTCS PEOPraHU3aIisl Onpesie-
JIEHHBIX MTyOJIMYHBIX OPraHOB, MOTYT HE TOJIBKO COZIEpKaTh YKa3aHUE HA U3BECTHbIE (hOPMBI peopra-
HU3alWH (CIMSIHYE, IPUCOSAMHEHUE, pa3/ie/ieHre, BhlIe/IeHre, peoOpa30BaHue), HO M BBICTPAUBATh
Oosiee croxkHbIe MojieNd. B mo6oMm citydae ISl onpe/iesieHrs HajjleKallero mpaBolpeeMHKa Heo0-
XOIUMO YCTAaHOBUTb, KAKOW KOHKPETHO IyOIMUHbIA CyOBEKT OKa3ascs HaJesIeH B UTOre IMyOImuHOM
dbyHK1IHEH, MMEIOITIel HeTTOCPECTBEHHOE OTHOIICHUE K CIOPHOMY ITyOJIMYHOMY ITPABOOTHOIIICHHIO.

VrpazgHeHre myOIUYHBIX OPraHOB MO CBOEW MPAaBOBOM MPHpPOJie OMM3KO K IpakaaHCKO-TIpa-
BOBOMY MHCTHUTYTY JIMKBUJIAIIMY I0PUIMYECKOro JIa. B TO ke BpeMs eciu JUIsl YaCTHOTO MPaBo-
OTHOILICHU I JIMKBU/IAIMSI OJHOTO U3 CYOBEKTOB BJICUET MPEKpalleHHue ero mpaB U 00s3aHHOCTEN K
APyruM JIMIaM 0e3 repexoa B opsijike YHUBepcaapHoro nmpasonpeeMctra (1. 1 cr. 61 I'K) u, kak
CIIeZICTBHE, ITPEKpaIlleHUe TIPOU3BO/CTRA IO JIEITY, TO AJIS IyOIMYHBIX TPABOOTHOIIEHHUI TAaKOM MO~
XOZI TIPUHIMITUATIBEHO HerpuemyieM. OueBHIHO, YTO 3(PPEKTUBHOCTD CYJeOHON 3aIlUThl HE MOXKET
OBITH IMOCTABJIEHA B 3aBUCUMOCTD OT JJMCKPELIMOHHOTO MOJIHOMOYHS IyOJIIMYHOTO CyObeKTa 1o co3/a-
HUIO U YITPA3JHEHHIO ONpeIeIeHHbIX MyOIMYHBIX OpraHoB. MIMEHHO 1M03TOMY B aIMUHUCTPATUBHOM
CYHOIPOU3BOJCTBE 3aKPEIUICHO CIIEIMAIBHOE MPABUIIO, COITIACHO KOTOPOMY YIpa3aHEHue myOonny-
HOTo opraHa (OpraHu3alvy, HaJeJIeHHOW roCyJapCTBEHHBIMH WJIM WHBIMU ITyOJMYHBIMUA TIOTHOMO-
YHMSIMH) BJIEUET TMPOLecCyabHOE MpaBonpeeMcTBO. [Ipu 3TOM MpaBornpeeMHUKOM Oy/IeT BBICTYIATh:

a) €C/M yNpas3IHeH aAMUHUCTPATUBHBIA OTBETUYMK — IMyOJMYHBIA OpraH WM OpraHu3aius, K
KOMITETEHIIMM KOTOPBIX OTHOCHUTCS Y4acThe B MyOJMYHBIX IPABOOTHOIIEHUSIX B TOH ke cepe, uTo
Y paccMaTpuBaeMble CYIOM CIIOPHBIE TPABOOTHOIICHHS;

0) ecu yrpasIHeH aJMUHUCTPATUBHBIA UCTEl] — MyOJIMYHbIA OpraH WK OpraHu3aiusl, K KoM-
METEHIIUA KOTOPBIX OTHOCUTCS 3aIlUTa HAPYIIEHHBIX MPaB, CBOOOM M 3aKOHHBIX MHTEPECOB aJMUHU-
CTPAaTHBHOTO UCTIIA.

3akoHO/ATEIbHBIM TTPOOEJIOM SIBJISIETCSI OTCYTCTBUE TPABOBOTO PETYJIMPOBAHUS MPUMEHU-
TEJIbHO K CHUTYalluM, KOrJa yIpa3IHeHUe MyOIUYHOro opraHa (OpraHu3alvy, HaJleJIeHHOM Trocy-
JOAapCTBEHHBIMU WJIM WHBIMHU IMYOJTMYHBIMHU TMOJTHOMOYMSIMU) OBLIO BBI3BAHO OTKAa30M OT rocynap-
CTBEHHOTO PEryJIMpOBaHUsI (KOHTPOJIsI) TOM WM MHOW cpepbl MyOqMUHbIX OTHOIEHUH (Hampumep,
3aKOHOZIATEeNb OTKA3aJICs OT JIMIEH3UPOBAHUS OMPEeSICHHOTO BUIA AesATeIbHOCTH). [IOHATHO, YTO
HaJIM4ue CyJeOHOro MPOM3BOICTBA HE MOKET OrPaHMUYMBATH BOJIO 3aKOHOJATENISI B YACTH OIpe/iesie-
HUS TOTO, KaK JIOJDKHA PEryIMpoBaTrhcs onpeeeHHas cepa oOImecTBeHHBIX OTHOIEHU . B To ke
BpeMsl BCTaeT Cyry0o MPaKkTUUECKUI BOMPOC: KaKUe MPOIECCyaTbHO-TTPABOBbIE TIOCAEACTBUS IOTKEH
BJIeYb OTKa3 OT Takoro perynmipoBanus? [lomaraem, 4to 31ech HEOOXOAUMO YUUTHIBATH ClEIyIONIee.

Cyn, paccmarpuBasi aIMUHUCTPATHBHBIN MCK, YCTaHABIMBAET (PaKT HApyILIEHHUs MpaB, CBOOO
Y 3aKOHHBIX MHTEPECOB PETPOCHEKTUBHO. ECiin afMIUHUCTpAaTUBHBIN HCTEI] 3aMHTEPECOBaH B KOHCTA-
Tl HE3aKOHHOCTH KOHKPETHOTO MyOJIMYHOTO aKTa, AeHCTBUS (Oe3/1eCTBYs), TO OTKA3bIBATh EMY
B Cy/1eOHOH 3aIUTe TOJIBKO JIUIIIb [0 PHYMHE TOTO, YTO 3aKOHOATEIh B KAKOU-TO (XPOHOJIOTMUECKH
6osee O3HMI) MOMEHT PEIlvJI UCKIIIOYUTh TOCYAAPCTBEHHOE peryarupoBaHue (KOHTPOJIb) TOH Win
MHOM cepbl MyOTMYHBIX OTHOIIEHHH, ObUTO OBl KpaiiHe HecrpaBeAnBo. TeM Oosee uTo Takasi KOH-
craTanysi MOXeT SIBUThCSI OCHOBAaHMEM JIJIsl BO3MEIICHHUsI Bpe/la B TIOPSIJKE, YCTAHOBIEHHOM T'pax-
JAHCKUM 3aKoHOmaTeabcTBOM (cM. cT. 1069 I'K).

o aTM cooOpakeHHsAM Aaxe eciy YIpasAHeHre MyOIMYHOro opraHa (OpraHu3alvu, Hajie-
JIEHHOM TOCYJApCTBEHHBIMU WJIA MHBIMH MYOJTMYHBIMHU MOJTHOMOYMSIMU) OBUIO BBI3BAHO OTKA30M
OT TOCYIAPCTBEHHOTO PEeryiMpoBaHus (KOHTPOJIs) ONpeaeieHHON cepbl MyOIUYHBIX OTHOIICHUH,
Ja’Ke €CJIM ONPeeNIUTh HaJIeXKaIlero MpaBoIpeeMHUKa HEBO3MOXKHO, TO U B 3TOM CJIyyae pacCcMOT-
peHue aIMMHHUCTPATUBHOTO Jiefia JOKHO MPOAO/KaThCsl. [TIaBHBINA BOIPOC 3[€Ch COCTOHUT B TOM,
KaKOW KOHKPETHO CyOBEKT JOJIKEH 3aHSTh MECTO YIPa3JHEHHOTO opraHa. Bo3MOXHO, U4TO BHIXOIOM
U3 MOI00HOM CUTYalluK ObUIO ObI MTPUBJICYEHNE B KAYeCTBE aIMUHUCTPATUBHOIO OTBETUYMKA MIPOKY-
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popa, TeM HoJiee YTO B POCCHICKOM CYAOIPOU3BOACTBE MOAOOHBIN OIBIT MMeeTcs (cM. cT. 1343, 1345
VYcraBa rpaxxJaHCKOro cyaonpousBojacTsa 1864 r.).

[TpeoOpazoBanue WM yrpa3aHEHNE OpraHa rocyIapCTBEHHOU BJIACTH, OpraHa MECTHOTO CaMo-
yIIpaBJIeHHs], HTHOTO OpraHa, Ha/IeJIeHHBIX TOCYAAPCTBEHHBIMH WJIM MHBIMH ITyOJINYHBIMH TTOTHOMO-
YMSMH, JAeT CyAy IPpaBoO MPUOCTAHOBUTH MPOU3BOICTBO 10 aJMUHUACTpaTUBHOMY Aeiy (1. 1 4. 1 cT.
191 KAC).

2. YacTp 2 KOMMEHTUPYEMOM CTaThU PerJiaMeHTHPYeT MOCIEICTBHS OCBOOOKACHHS OT 3aMe-
1aeMoy (3aHMMaeMOoM) JOIKHOCTU KOHKPETHOTO J0JKHOCTHOTO JIMLIA, KOTOPOE SIBJISIOCH aIMUHU-
CTPaTMBHBIM UCTLIOM WJIM JMUHUACTPATUBHBIM OTBETUYMKOM. 3/1€Ch 3aKOHOAATE b IPEIyCMOTPE 1B
BapuaHTa. M XOTd B TEKCTe CTaTbl OHU NEPEYMCIIEHbl aIbTEPHATUBHO, M0JIaraeéM, YTO YCJIOBHO MX
MOKHO pa3JeUTh Ha:

— OCHOBHOU — 3aM€Ha IIPOU3BOJUTCS Ha APYroe JIMLO, 3aMellalolee (3aHMMAIOILEE ) JOJKHOCTh
Ha MOMEHT PaCCMOTPEHHUSI aJMUHUCTPATUBHOIO JIEJIa;

— (pakynbTaTUBHBIA (MCHOIB3yEMBbII IPU HEBO3MOKHOCTH ITPUMEHEHMSI OCHOBHOI'O) — 3aMeHa
MIPOU3BOJUTCS] HA MHOE JIOJKHOCTHOE JIMLIO WJIA OpraH, K KOMIIETEHLMH KOTOPBIX OTHOCUTCS yya-
CTHE B IMyOJMYHBIX MTPABOOTHOIIEHHSIX B TOH *ke cepe, UTO U pacCMaTpuBaeMble CYJJOM CIIOpHbIE
MIPABOOTHOIIIEHHUS], JTMOO K KOMIIETEHIINH KOTOPbIX OTHOCHUTCS 3all[UTa HAPYIIEHHBIX TIPaB, CBOOOI 1
3aKOHHBIX MHTEPECOB aIMUHUCTPATUBHOIO UCTLA.

3. Ecnm nocne cMepTH rpakiaHuHa, SBJISABIIEIOCS CTOPOHOUM MO aJMUHUCTPATUBHOMY A€y,
NMyOMMYHOE MaTepUaIbHOE MPABOOTHOIIIEHNE HE JIOMYCKAeT MPaBOIPeeMCTBa, TO MPOU3BOICTBO I10
aJIMUHUCTPATUBHOMY [IEJTy MOJIeKUT Mpekpatienuio (1. 5 u. 1 cr. 194 KAC).

Ecnu nmocie cMepTy rpakaHuHa, sIBISBIIET0Cs CTOPOHOM MO aIMUHUCTPATUBHOMY JIelTy, ITyO-
JIMYHOE MaTepUajIbHOE MPABOOTHOLIEHUE JOMYCKAET MPABOIPEEMCTBO, TO MTPOM3BOJCTBO IO aMU-
HUCTPATUBHOMY /€1y MPUOCTAHABIMBAETCS A0 onpeAeseHus npasonpeemHuka (m. 1 4. 1 cr. 190
AIIK).

CwMmepTh rpaxJaHrHa, SIBJISBILETOCs 3aMHTEPECOBAHHBIM JIMIIOM, HAa IBUKEHUE aJMUHHUCTpA-
TUBHOTO JIeJIa BJMSAHUSA HE OKa3bIBaeT. B To ke BpeMs eciii MaTepuasbHO-IIPaBOBasl CBSI3b C JIMLIOM,
Ha CTOPOHE KOTOPOTrO 3aMHTEPECOBAHHOE JIMIIO BHICTYMAJIO, AOMYCKAET IPaBOIPEEMCTBO, TO B IPO-
1IecC OJKeH ObITh MTPUBJICYEH MTPABONPEEMHHK TAKOTO 3aMHTEPECOBAHHOTO JIUIIA.

4. Peopranuzanus 10pUIMYECKOro Juua (CausiHue, MPUCOEIMHEHNE, Pa3ie/ieHre, BblIEIeHHE,
npeoOpa3oBaHNe) MOXET OBbITh OCYIIECTBJICHA MO PEIICHUI0 ero ydupeauTenei (y4acTHUKOB) WM
OpraHa IpHIN4YECKOro JIMLA, YIIOJIHOMOYEHHOTO Ha TO yUpeIUuTeIbHbIM JoKyMeHToM (11. 1 cr. 57 T'K).

[Ipu cnusiHAM, TPUCOEVHEHNU U TPeoOpa30oBaHUM IOPUIMUYECKOrO JIMIa HUKAKOW Heorpe-
JEEHHOCTH OTHOCUTEJIBHO CyOBbEeKTa, SIBJISIOIIErocs: MPaBOMPEEeMHUKOM, HE BO3HUKAET BBUIY €rO
enuHUYHOCTH. [loaTOoMy monaraem, 4To mpu 3THX (POpMax peopraHM3aluM sl MPOLECCYaIbHOTO
MIPABOMPEEMCTBA IOCTATOYHO MPE/ICTABIECHUS JOKA3aTeIbCTB rOCYIapCTBEHHOW PErMCTPAllid BHOBb
BO3HUKIIMX I0PUANYECKUX JIUL] UM BHECEHUSI U3MEHEHUI B YUpeIUTE IbHbIE JOKYMEHTHI CYIIECTBY-
IOLIMX IOPUIUYECKUX JIMLI.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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