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[IpencraBienHoe yueOHOe MOCOOME COOTBETCTBYET YUeOHOM MporpaMme Kypca
I'pak JAHCKOTO ITpaBa U HAIMCAHO aBTOPaMU B TPAAWIIMOHHOM aKaJIeMUYeCKOM
CTHJIE, B KOTOPOM TIOAPOOHO ¥ CHCTEMHO PACKPBIBAIOTCS BCE pa3/esibl U MHCTUTYTHI
I'pak JAHCKOTO IIPaBa C yYETOM JIOKTPUHAJIbHBIX BBIBOJIOB KJIACCUKOB POCCUNCKOMN
IIUBUJIMCTHKY, HBIHE 3[IPaBCTBYIOINMX COBPEMEHHBIX YUCHBIX, a TaKKe MHECHUM

U CYXKJICHUN MPAaKTUKYIOIIMX CIICIUATUCTOB B chepe NMBUIMCTUKY. [Tpn
OCBEIICHUY Y PACKPBHITHH KakKI0M TeMbl U naparpada yuyeOHOro nocooust aBTOphI
PUMEHUIA KOMIUIEKCHBIH ITOIX0, TAPMOHUYHO COYETAOIINNA TEOPETUIECKHE
BBIBOJIBI C IPAKTUYECKMMHM ITPUMEpaMH, OCHOBAaHHBIMM Ha TIOJIOKEHUSIX HOPM
I'pak JAHCKOTO 3aKOHOJIATEILCTBA, OTPAKAOIINE COBPEMEHHbIEC TeHICHIIUN
Pa3BUTHSI TPAKIAHCKOTO 3aKOHOAATENbCTBA. B yueOHOM mocooun riryOoKo 1
BCECTOPOHHE OCBEIICHbI ITPUHIIMIIBI I'PasKAAHCKOTO IIpaBa U 0a30Bble MHCTUTYTHI
I'Pak JAHCKOTO TTpaBa: OOBEKTH M CYOBEKTHI IPaXk/IaHCKOTO MpaBa, KOPIOPATUBHBIC
OTHOIIICHHUS], BEIITHBIE M 00s13aTeIbCTBEHHBIE TTpaBa. [1ogpoOHO pacKphITH TaKXkKe
OCHOBHBIE TIOJIOKEHHS JIOTOBOPHOTO ITpaBa, BKJIIOYAsH MOPSIJIOK 3aKJIIOUCHMS,
UCITOJTHEHUS ¥ TTPEKpaIlieHH s JIOrOBOPOB, OCHOBAHMSI BO3HMKHOBEHUSI I'PakIaHCKO-
IIPaBOBOM OTBETCTBEHHOCTH M ee Tpeeiibl. [1py HarmcaHny yu4eOHOro mocooust
ABTOPBI UCITOJIL30BAJIM OOJIBIIION MACCUB TEMAaTHUECKOW I0PUINYECKON JIUTEPATY PhI
Y IPaKJIaHCKOTO 3aKOHOJIATeIbCTBA. YUeOHOe MocoOre MpeHa3HAYeHO IS
CTYAEHTOB, IIperoJaBaTe/ieli ¥ aCIMPAaHTOB BBICIIIMX U CPEAHUX YIeOHBIX
3aBeJICHUI C OPUINYECKMM YKJIOHOM U IIPEACTaBIISIET IPAKTHUSCKUI UHTEPEC

VTSI IPAKTUKYIOIIMX YACTHO IOPHUCTOB, KOPIOPATUBHBIX IOPUCTOB M aJBOKATCKOTO
cOOO0IIIECTBA.
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B.1IO. Aopamos, I0.B. AbpamoB
IToJsHBIN Kypc rpakagaHckoro npasa Poccun
Yueonoe nocooune Yacrtr I: O061maa gyacrto

IIpuHsiTHIE COKpAIlleHUsI HOPMATHBHO-IIPABOBbIX aKTOB

1. Koncrurynus P® — Koncturyuus Poccuiickoit @enepaiivu (MpuHATa BCEHAPOAHBIM I'OJIO-
coBanueM 12 gexadpst 1993 r.) // CoOpanue 3akoHonaTenbcrBa Poccuiickon eneparmu. 2009. Ne 4.
Cr. 445.

2. AIIK P® — ApOutpaxHbiil mpolieccyanbHblil Konekce Poccuiickoit ®enepanuu ot 24 utonst
2002 r. Ne 95-®3 // Cobpanuie 3akoHomarenbctBa Pocemiickont ®eneparun. 2002. Ne 30. Cr. 3012.

3. BK P® - Bromxernsiii konekc Poccuiickort Penepariuu ot 31 wmions 1998 r. Ne 145-93 //
CoOpanue 3akoHoaaTenbeTBa Poccuiickont @enepanun. 1998. Ne 31. Cr. 3823.

4. TK P® - I'paxganckwuii koneke Poccuiickoit ®eneparmn: Yacts nepsast ot 30 HosiOpst 1994
r. Ne 51-®3 // Cobpanue 3akoHonatenbcTBa Poccuiickoit Pepeparmu. 1994 Ne 32. Cr. 3301; Yacts
BTOpas ot 26 suBaps 1996 r. Ne 14-®3 // Cobpanue 3akoHomarenbcTBa Poccuiickoit deneparum.
1996. Ne 5. Cr. 410; Yactb Tpethst ot 26 Hos10ps1 2001 1. Ne 146-P3 // CobpaHue 3akoHOIATETLCTBA
Poccuiickoit ®epepauuu. 2001. Ne 49. Ct. 4552; Yacts yerBepras ot 18 nekadpst 2006 r. Ne 230-
@3 // Cobpanue 3akoHomatenbcTBa Poccuiickont ®eneparun. 2006. Ne 52 (vacts I). Cr. 5496.

5. THK P® - I'paxpaHcKuii mporieccyaibHbiil Koneke Poccuiickoii ®eneparun ot 14 HOSOpst
2002 r. Ne 138-®3 // Cobpanue 3akoHoaaTenbcTBa Poccuiickoit @enepainuu. 2002. Ne 46. Cr. 4532.

6. I'pK P® — I'panocrpoutenshblii kogeke Poccuiickoit ®enepanyu ot 29 nekadps 2004 r.
Ne 190-®3 // Cobpanue 3akononarenberBa Poccuiickoit @epeparmu. 2005. Ne 1. Cr. 16.

7. KK P® — Xwmmmneiii konekc Poccuiickoit @eneparmu ot 29 nexadps 2004 r. Ne 188-
@3 // Cobpanue 3akoHOomaresbcTBa Poccuiickoit ®eneparun. 2005. Ne 1 (wacts I). Cr. 14.

8. 3K P® — 3emenbhbiit konekc Poccuiickoit ®enepatmu ot 25 okts16pst 2001 r. Ne 136-D3 //
Co0Gpanue 3akoHozaatenbeTBa Poccuiickont @enepanyn. 2001. Ne 44. Cr. 4147.

9. KTM P® - Konekc Toproporo MoperuiaBanusi Poccuiickoit @eneparun ot 30 anpesns 1999
r. Ne 81-®3 // Cobpanue 3akoHoaatenbctBa Poccuiickoit depepanuu. 1999. Ne 18. Cr. 2207.

10. HK P® - Hanorosbslit konekc Poccuiickoit ®eneparun ot 31 utonsa 1998 r. Ne 146-D3 //
CoGpanue 3akoHozaaTenbeTBa Poccuiickoit ®epeparun. 1998 r. Ne 31. Cr. 3824.

11. CK P® — Cewmeiinbiii koiekc Poccuiickoit @eneparun ot 29 nexadpst 1995 r. Ne 223-93 //
CoOpanue 3akoHozaatesnbeTBa Poccuiickont @enepanyn. 1996. Ne 1. Cr. 16.

12. TK P® — Tpynosoii konekc Poccuiickoit ®eneparmu ot 30 aexkadps 2001 r. Ne 197-03 //
CoGpanue 3akoHoaatenbeTBa Poccuiickoit ®epeparun. 2002. Ne 1. Cr. 3.

13. 3akoHn 00 aBTOHOMHBIX yupexxaeHusix — PenepanbHbiii 3akoH oT 3 HOs1Opst 2006 T.
Ne 174-®P3 «O06 aBTOHOMHBIX yupexkaeHusix» // CoOpanue 3akoHonarenbera Poccuiickoii ®enepa-
mun. 2006. Ne 45. Cr. 4626.

14. 3akoH 00 aKTax rpa’kJaHCKOro cocTosinust — OeepanbHblii 3aK0H OT 15 Hos10ps 1997
r. Ne 143-903 «O06 akrax rpaxkaaHckoro cocrosiuusi // CobpaHue 3akoHomaTenscTBa Poccuiickoi
®enepanun. 1997. Ne 47. Cr. 5340.

15. 3akon 00 AO — PenepainbHbiil 3aK0H OT 26 1ekadpst 1995 1. Ne 208-D3 «O06 akIMOHEPHBIX
obmecTBax» // CoOpanue 3akoHonareabcTBa Poccuiickoit ®eneparm. 1996. Ne 1. Cr. 1.

16. 3akon o 6ankax — PenepabHbiil 3aK0H OT 2 ekadps 1990 r. Ne 395-1 «O Gankax u 6aH-
KOBCKOM JiesitesibHOCTH» // Benomoctu cbe3na HapoaHsix genytatoB PCOCP u Bepxosrnoro Cosera
PC®CP. 1990. Ne 27. Cr. 357.
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17. 3akon o 6ankpotrcTBe — PenepanbHbiii 3akoH 0T 26 oKkTsI0ps 2002 r. Ne 127-03 «O
HecocTosITeNbHOCTH (OaHKpOTCTBe)» // Poccuiickas razera. 2002. Ne 209-210, 2 Hos6. 2002.

18. 3akoH 0 OJaroTBopuUTeJbHON AesATeabHOcTH PenepanbHblii 3akoH oT 11 aBrycra
1995 1. Ne 135-®3 «O 61arorBOpUTEIbHON JIEATSTBHOCTH U OJTArOTBOPUTEITBHBIX OpraHU3aIusax» //
CoOpanue 3akoHOoatenbeTBa Poccuiickoit @eneparym. 1995. Ne 33. Cr. 3340.

19. 3akon o dyxyuerte — Penepanbhbiii 3akoHa OT 6 gekadps 2011 r. Ne 402-P3 «O Oyxrai-
TepckoM yuere» // Poccuiickas razera. 2011. Ne 278, 9 nek.

20. 3akoH 0 BaaMIOTHOM peryiaupoBannu — Penepanpubiii 3akoH oT 10 gexadps 2003 .
Ne 173-®3 «O BaTIOTHOM pEryJMpPOBAHUM U BUTIOTHOM KOHTpoJie» // CoOpaHue 3aKOHOJATeIbCTBA
Poccuiickoit ®epeparuu. 2003. Ne 50. Cr. 4859.

21. 3akoH 0 rocy1apcTBEHHOI rpa*kJaHCKOM cayk6e — PenepanbHbIi 3aKOH OT 27 UI0Ns
2004 1. Ne 79-®3 «O rocyaapcTBeHHOM rpaxkaaHckoi cyxkoe Poccuiickoit ®eneparyin» // CoOpaHue
3akoHofaresnbcTBa Poccuiickont @eneparmu. 2004. Ne 31. Cr. 3215.

22. 3akoH o rockopnopanun—Pocarom — OenepanbHblii 3akoH oT 1 gekadpst 2007 r. Ne 317-
®3 «O I'ocygapcTBEeHHON KOpIOpAIyy Mo aToMHO# aHeprun «Pocatom» // Cobpanue 3akoHOgaTe b-
crBa Poccuiickoit ®eneparun. 2007. Ne 49. Cr. 6078.

23. 3akoH o rockopnopanun—Pocrexnonorus — GenepanbHblil 3akoH oT 23 HOs1Opst 2007
r. Ne 270-®3 «O TI'ocymapcTBeHHON KOPIIOPAIIUY 110 COACUCTBUIO pa3padOTKe, IPOU3BOJICTBY U IKC-
MOPTY BBICOKOTEXHOJIOTMYHOU MPOMBIIIIEHHOH MponyKuun «Poctex» // CobpaHue 3aKOHOIATEIb-
crBa Poccuiickoint deneparu. 2007 r. Ne 48 (vacts II). Crt. 5814.

24. 3akoH o rockopnopanun—Coun — ®enepanbhbiil 3akoH oT 30 okTsa0pst 2007 1. Ne 238-
@3 «['ocygapcTBEHHOM KOPIOPAIMY IO CTPOUTENBCTBY OJIMMITUCKUX OOBEKTOB M Pa3BUTHIO rOpOAa
Coun Kak TOpPHOKJIMMATHYeCcKoro Kypopra» // CoOpanue 3akoHopaTebcTBa Poccuiickoit denepa-
. 2007. Ne 45. Cr. 5415.

25. 3aK0H 0 rocy1apCcTBeHHOI perucTpaniu puandeckux Jun — OenepanbHbliil 3aKOH
ot 8 aBrycra 2001 r. Ne 129-®3 «O rocygapCcTBeHHOM perucTpaluy I0pUuAMYECKUX JIUL U UHAUBU-
OyaJibHBIX NTpeanpuHuMaresneid» // Poccuiickas rasera. 2001. Ne 153, 10 apr.

26. 3akoH o roc3akynkax — Genepanbubiii 3akoH o1 S anpenst 2013 r. Ne 44-03 «O koH-
TPAKTHOM cUCTeMe B chepe 3aKyIoK TOBApOB, padoT, YCIyT i 0OecrieueHrs] TOCyJapCTBEHHbBIX U
MYHUIIMNATBHBIX HYX1» // Cobpanue 3akoHomaTenscTBa Poccuiickoit Pepeparmu. 2013. Ne 14. Cr.
1652.

27. 3akoH 0 3amuTe KOHKypeHuuu — ®eepanbubiii 3akoH o1 26 uiosnist 2006 r. Ne 135-D3 //
Cobpanue 3akoHopatebcTBa Poccuiickoit @epeparun. 2006. Ne 31 (wacts I). Cr. 3434,

28. 3akoH o 3amuTe NpaB noTpeodureaei — 3akoH Poccuiickoii Penepanmu ot 7 eBpaist
1992 r. Ne 2300-1 «O 3armure mpaB noTpedutenein» // Benomoctu che3na HApoaHBIX AemyTatoB Poc-
curickorl denepanun u Bepxosnoro Cosera Poccuiickoit denepauum». 1992. Ne 15. Cr. 766.

29. 3akon 00 nnoreke — OenepaybHbiii 3aK0H OT 16 wmonsg 1998 1. Ne 102-P3 «O6 unoteke
(3astore HegBMXXUMOCTH)» // Cobpanue 3akoHoaaTebeTBa Poccuniickont @eneparu. 1998 Ne 29. Cr.
3400.

30. 3akoH 0 kpeauTHOI Koonepanun — OenepanpHblii 3akoH oT 18 uiong 2009 r. Ne 190-
@3 «O kpenutHO# Koonepauun» // CoOpanue 3akoHogatenbcTBa Poccuiickoit Peneparpm. 2009.
Ne 29. Cr. 3627.

31. 3akoHn o JusuHre — OerepanbHbiil 3aK0H OT 29 oKTAOps 1998 1. Ne 164-P3 «O ¢unHaH-
coBoii apeHpie (Jiuzunre)» // Codpanue 3akoHonatenbeTBa Poccuiickoi ®eneparym. 1998. Ne 44, Cr.
5394.

32. 3akoH o Junen3upoBanun — Genepanbupiii 3akoH oT 4 Mast 2011 r. Ne 99-93 «O nurien-
3UPOBAHUM OTHEJIBHBIX BUJIOB JiesiTesbHOCTH» // CoOpaHue 3akoHoAaTeNbcTBa Poccuiickoit denepa-
muun. 2011. Ne 19. Cr. 2716.
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34. 3ak0oH 0 HeKOMMep4YeCcKux opranusanusix — GegepanbHbiii 3akoH OT 12 siHBaps 1996
r. Ne 7-03 «O HeKoMMepuecKux opranuzanusx» // Coopanue 3akonopatenscra Poccuiickoit depie-
pauuu. 1996. Ne 3. Cr. 145.

35. 3akon 00 OO0 — denepanbhbiii 3ak0H OT 8§ deBpayss 1998 1. Ne 14-03 «O6 oOie-
CTBaxX C OIpaHMUYEHHOW OTBETCTBEHHOCTHIO» // CobOpaHue 3akoHopaaTebcTBa Poccuiickoit denmepa-
uu». 1998. Ne 7. Cr. 785.

36. 3akoH 00 00mEeCTBEHHBIX 00beMHEHUAX — PenepanbHblid 3aKkoH OT 19 Mas 1995 r.
Ne 82-®3 «O6 obrmiecTBeHHBIX 00beqUHEHUIX» // CoOpaHue 3akoHOMaTeNIbcTBa Poccuiickoit Pene-
parmu. 1995. Ne 21. Cr. 1930.

37. 3akoH 00 omneke U nonevynuTeabcTBe — Deepanbhbiii 3akoH oT 24 anpestst 2008 1. Ne 48-
®3 «O06 oneke u noneuntenbcTBe» // CoOpanue 3akoHOaTebcTBa Poccuiickoit @eneparm. 2008.
Ne 17. Cr. 1755.

38. 3akoHn 00 opranu3oBaHHbIX Toprax — Penepanphbiii 3akoH oT 21 HOs10ps 2011 T.
Ne 325-®3 «O06 oprann3oBaHHbIX Toprax» // Codpanue 3akoHomaTenbcTBa Poccuiickoi ®eneparum.
2011. Ne 48. Cr. 6726.

39. 3akoH 00 opraHm3anuu CTPaAxXoBOro aeaa — 3akoH Poccwuiickoirt Peneparyu ot 27
HOs10ps1 1992 1. Ne 4015-1 «O06 opranuszanuu ctpaxoBoro aena B Poccuiickoit ®eneparyin» // Beno-
Mocti Cheszia HapoaHbix AenytaroB Poccuiickonn ®enepanun u BepxoBnoro Cosera Poccuiickoit
Penepaunn.1993. Ne 2. Cr. 56.

40. 3aKoH 0 MepCOHAJTbHBIX JaHHBIX — Denepainbhblii 3aK0H OT 27 utons 2006 r. Ne 152-P3
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(uacts I). Ct. 3451.

41. 3akoH 0 NPpOU3BOACTBEHHBIX KoonepaTnuBax — PenepaibHblil 3aKkoH OoT 8 Mas 1996
r. Ne 41-®3 «O npou3BoACTBEHHBIX KooreparuBax» // CobpaHue 3akoHOAATENbCTBA Poccuiickoit
®eneparum». 1996. Ne 20. Cr. 2321.
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Ne 3085-1 «O nmoTpeOuTeILCKOM Koomepaluu (MoTpeOrTeIbCKUX 00IecTBax, ux cow3ax) B Poccuii-
ckoil Penepaunn» // Benomoctu Cresna HapoaHbix Aenyrtaro Poccuiickonn ®enepaunu u Bepxos-
Horo Coseta Poccuiickoit ®epeparu. 1992. Ne 30. Cr. 1788.

43. 3aKkoH 0 NPOTUBOAEIICTBUN OTMbIBAHMIO 10X010B — DenepasbHblil 3aKOH OT 7 aBry-
cra 2001 r. No 115-®3 «O npoTUBOAEUCTBUM JieTaau3alui (OTMBIBAHUIO) JOXOJOB, MOMYUYEHHBIX
MIPECTYITHBIM MyTeM, ¥ (PMHAHCUPOBAHUIO Teppopr3Ma» // CoOpaHue 3akoHoxaTeIbeTBa Poccuiickoit
®eneparuu. 2001. Ne 33 (vacts I). Ct. 3418.

44. 3aKoH 0 perucTpamnum NpaB Ha HeJABMKUMO€e UMYIecTBO — PejiepasibHbIN 3aKOH OT
21 mona 1997 r. Ne 122-®3 «O rocynapcTBEHHOU perucTpalyy npaB Ha HEABUKMMOE UMYIIIECTBO
U cenok ¢ HuM» // Cobpanue 3akoHonatenbcra Poccuiickoit @epeparmu. 1997. Ne 30. Cr. 3594.

45. 3aKoH 0 peJuruno3HbIX 00beuHeHnsAX — PeaepanbHbIi 3aKoH OT 26 ceHTsiops 1997 r.
Ne 125-®3 «O cBoboze COBECTH U O PEIUTHO3HBIX 00beANHEHUsIX» // CoOpaHue 3aKOHOJATeIbCTBA
Poccuiickoit ®epepariuu. 1997. Ne 39. Cr. 4465.
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Cr. 1918.
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«O xpecThsiHCKOM ((hepmepckom) xo3stiicTBe» // CoOpanue 3akoHoaTebcTBa Poccuiickoit ®enepa-
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Yacto I: 001maga yacthb

Pasznea I. Oonue moJioxxeHust

I'naBa 1. IlonsiTHe rpakJancKoro npasa

§ 1. 'ene3uc 1 nNpeanoOChUIKA BOZHIKHOBEHHUS IPAaKJaHCKOr0 Npasa

TIpuzosem Boza 6 nomouip ycmpoenuro Hautezo zocyoapcmea! Ilycmo
ycaviuum OH HAC U CHU3OTOem K HAM MUAOCMUBO U OAA20CKAOHHO, UMOoObl
COBMECHO C HAMU YROPSOOUUMb HAULe 20CYOapCmEo U €20 3aKOHbl!
Haamon (60-40 22. IV 6. 0o H.3.)!

Hcropusi BOSBHUKHOBEHMSI IPAKJAHCKOTO MPpaBa Kak OIMpeesIeHHON CUCTEMbI OOIIECTBEHHBIX
MIPaBOOTHOIIIEHUI OEpeT CBOe HAYaJlo B TIIyOOKOW JPEBHOCTH. [lepBbie MPU3HAKU TpaskIaHCKO-TIpa-
BOBBIX OTHOIIICHUH, CBA3aHHBIX C IPHOOPETEeHUEM, UCTIONL30BaHUEM, 0OMEHOM U ITPUCBOCHUEM 00~
€KTOB MaTepUaIbHOr0 MUpa, MOTPeOIsIEMBbIX JIOIbMHU, CTATH MOSIBIIATLCS HA PaHHEN — IOUCTOpUYe-
CKOM CTaIu¥ BOZHUKHOBEHHs YesioBeuecTBa. B amoxy nepBoOBITHO-OOUIMHHOTO CTPOsi, KOTAA JIIOAU
BeJIM TUIEMEHHOW W POIOBOHM 00pa3 KU3HM, IJie TOCMOACTBOBAJIA MOJIMIaMUs B CEMENHBIX OTHOIIIe-
HUSX, YK€ CYILIECTBOBAJIM ONPEJE/ICHHbIE MMYILIECTBEHHbIE OTHOLIEHHA. OHY BO3HUKAJIX MO TIOBOLY
COBMECTHOW — KOJUIEKTMBHOW JNOOBIYM M TIOTPeOJICHUsI TPOAYKTOB NMHUTaHUsI ((KMBOTHBIX, MTHIl U
PBIObI), U3TOTOBJIEHHSI KAMEHHBIX OPYAUH Tpy/a, IPEIMETOB OXOThI, MX MOCIIEAYIOIIEro repepacrpe-
AeJieHus Ui oOMeHa MeX /1y WieHaMH oOImuHbL. Kpome Toro, K psijly UMYyIIECTBEHHBIX OTHOIIICHUI
clielyeT MPUYKUCIUTh TaKXkKe OTHOILIEHUSI, CBSI3aHHBIE C COBMECTHBIM MTPOKMBAHUEM YJICHOB POIOBOM
OOIIMHBI B OJIHOM XXWJIUIIIE, — XWKUHE WX Tieniepe, UX 00yCTPONCTBO U MPUCHIOCOOIEHHE /IS pa3-
BEJICHUsI OTHS, TPUTOTOBJICHHS MTUIIN, 0OPaOOTKH IIKYP | T.II.

OO0111eii uepTol TaHHBIX OTHOIIEHUI SIBJISIETCS] MX UMYIIECTBEHHBIN XapaKkTep; AeUCTBUS JIIoIeH
COBEpIIAIOTCSI He Ha CO3HATEJIbHOM, a HA MHCTUHKTUBHOM YPOBHE, T.€. He CYOBEKTHBHO, a OOBbEK-
TUBHO, B LEJISIX KOJJIEKTUBHOTO BBIKMBAHUS B CYPOBBIX MPUPOAHBIX U KIUMATUYECKUX YCIOBHSIX,
TaK KaK HU3KWI yPOBEHb MBIIIUIEHUS M CO3HAHUS JIOJIEN HE TO3BOJIST UM BBIKUThH B OMHOYKY.

310 OBUIO BpeMsi, KOTJa 3aKOHBI TTPUPOIBI TOCTIOACTBOBAIM HAJl 3aKOHAMH YEJIOBEYECKUMH,
KOTOPBIX IMOMPOCTY He ObLIO U HEe MOIIO ObITh B TOT MCTOpUYecKuil nepuof. [loatomy neitcTBus
NIepBOOBITHBIX JIIOJICH TIO CO3/IaHMIO U TIepepacrpeie/IeHUI0 MaTepUaIbHBIX OJ1ar ObLITA 00YCIIOBJICHBI
TOJIbKO OJIHOM 11EJIbI0 — COMPOTUBJIEHUE CUJIaM MPUPOJIBI B 1IEJISIX BIKMBAHU S, JATbHEHNIIEro MpUuMHU-
peHUs ¢ Hell ¥ MOCTEeNEHHOro MOJAYNHEHUs €€ CBOMM MOTPEOHOCTSIM.

[Tpupona moxer 3aBepOOBaTh YeIOBeKa, yreepxaas Pynonsd don Uepunr, nist ocyriecTsiie-
HUSI CBOMX LIEJIEH, TOJIbKO 3aTPOHYB €ro COOCTBEHHbIN MHTEpEC. DTOT MyTh HAYEPTAH €10 CAMO: eciu
Obl OH HEe BXO/IWJI B €€ pacyeThl, OHa JIOJKHA ObUla MHaYe co3/aTh yenoBeka. Co3/aB ke ero Takum,
KaKOB OH €CTh, OHa He OCTaBuJIa cebe MHOTO CPeACTBa 3aCTaBUTh €r0 CIYKUTh CBOUM LEJIsIM, KpoMe
Kak 00paIasch K ero CoOOCTBEHHOMY MHTepecy?.

Takum 00pa3zoM, NiepBOHAYAJIbHBIE UMYIIECTBEHHBIC OTHOIIEHHS, KOTOpPBIE CKJIAIbIBAJINCh B
POIOBOY OOLITMHE MEKAY €€ YJIeHaMH, ObLTM HEOCO3HAHHBIMU, XaOTUYHBIMU M BHECCTEMHBIMH, T.€.

! Mramon. Ouanorn. Kunra Bropas. M., 2008. C. 868.

2 Hepunez P. 36pannsie Tpynpl. T. 1. CI16., 2006. C. 117.
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HE pPeryJupyeMbIMH, 4TO He MO3BOJISET pacCMaTpUBaTh UX B KauecTBE MPABOBBIX, HECMOTPS HA TO,
YTO OHM BBI3BaHbI JKM3HEHHOW TOTPEOHOCTHIO. [10M0OHBIE UMYIIIECTBEHHBIE OTHOIIICHUS XapaKTepH-
30BaJIUCh TEM, UTO OPYIMs M PE3y/IbTaThl TPYAA MPUHALIEKAIN BCEM, TaK KaK B TVIEMEHHOW U POJIO-
BOU OOIMHE OHM OBUTH 00E3JTMYeHBI, BO BCAKOM Cllyyae, B TIOHUMAHUM U CO3HAHWU JIIONCH, YeMy
CIIOCOOCTBOBAJIA TIOJTUTAMMUSI.

B panbHeiiiem, B mpoliecce BOMIOLMOHHOTO Pa3BUTHUsI OOIIECTBA, ITIABHBIM OOpa3oM TpH
riepexoie OT MOJIUTaMHU K MOHOTaMHOH ceéMbe, T.€. KOrja B OOIIHOCTH JIIOAEH BO3HHUKJIA MapHast
CeMbsl, CTaJIM MPOSIBIIATHCS MEPBble POCTKH U MPEANOCBUIKA K 000COOIEHMI0 UMYILIECTBA B PaMKax
onHOM ceMbH. Tereph AOMaIIHUE KMBOTHBIE MPUPYYAINCh WIEHAMU OJHOW CEeMbH, BCSl OBITOBas
yTBapb, OPYAUs Il TOOBIBAHUS M TIPUTOTOBJICHUS MUIIH, a TAK)Ke OBITOBBIC M JINUHBIE YK PAIICHUS
TaKKe CTAIM NPUHAJICKATh OJHOW CeMbe. DTO MOPOKAATI0 HOBbIE OTHOILIEHUS B 0OIIECTBE, TPeOo-
BaBIIIEe 0CO3HAHHOE 000CcO0IEHNe UMYITIECTBA B paMKaxX OTHOM ceMbH, 00YCJIOBIEHHOE BBIKMBAaHHEM
yXke He BCeM TUIEMEeHEeM WJIM OOJIBIITNM POJIOM JIIO[ICH, a OT/IENIBHO B3SITON cemMbell. IMEHHO B 3TOT
MIEPUOJT CTAJIM BO3HUKAThH MEPBbIe POCTKH U MPOSABIATHCS MPU3HAKN YACTHOI COOCTBEHHO-
CTH, T.€. B paMKaX OJIHOW B35ITOI CEMbH, HO MOKA €1le HE UHIUBUIA.

C nosiBIeHMeM MOHOTaMHOHM CEMbH, & UMEHHO Ha pyOeske MeKIy CpeqHel U BBICIIEH CTyTie-
HBIO BApPBAPCTBA, MPOU30IILIA, Kak oTMedan P. DHrenbc, OKOHUYaTeIbHas odea MapHoW CeMbH, YTO
CBHJICTEJILCTBOBAJIO O HACTYIIJICHUY STIOXU [TUBWIIN3AIUN, U, KaK CJIC/ICTBUE, HOBBIX OOIIECTBCHHBIX,
B TOM YHCJIe ¥ UMYIIIECTBEHHBIX, OTHOIIICHUH.

Takum 0Opa3oM, mHepBOi NPeaN0ChLIKON JJIs1 3aP 02K/ 1eHUS FPaKIaHCKUX OTHOIIeHUI
B 00111€eCTBE CTAJ0 BOZHUKHOBEHHE MOHOTaMHOI CeMbH .

OpHako yTBEepKAaTh, YTO B ITY UICTOPUUECKYIO TOXY MOSBUIIMCH YUCTO TPk IAHCKO-TIPABOBBIE
OTHOILICHU I, TIPEKIEBPEMEHHO, TaK KaK He CYIIECTBOBAJIO HU OTIETBbHO B3ATOTO rOCYIapCTBa, HU
MpaBa, T.e. He ObLIO IIMBUJIM30BAHHBIX FOCYJAPCTBEHHBIX HMHCTUTYTOB PETyJIMPOBAHUS OOIIECTBEH-
HBIX OTHOIIEHHI 1O TIOBOJLY TIPOM3BOJICTBA U MepepacrpeaeieHusl MaTepUaIbHbIX OJ1ar.

IIponecc nepexoaa OT pooOBOro K rocy1apcTBEHHOMY CTPOIO COITPOBOXKIAJICS pa3BUTHEM IIPO-
W3BOJIUTEIIBHBIX CHJI, 3aPOXKICHUEM HOBBIX MMYIIECTBEHHBIX OTHOIIICHHIA, KOTOPbIE B KOPHE MEHSIIU
COIMAJILHOE TIOJIOKEHHME IpakaaH B oOmecTBe. JJaHHBIN MPOLIECC XapaKTepu3yeTcss HEPAaBHOMEPHO-
CTBIO M CKAYKOOOPA3HOCTHIO B 3aBUCMOCTHU OT YPOBHS Pa3BUTHS KYJIBTYPhl M TPAMOTHOCTH JTIOJEH
TOTO WJIM MHOTO Hapopa. Tak, y Haubosee pa3BUTHIX M IIMBUIM30BAHHBIX HAPOJOB IMOCTPOEHHE IrOCY-
JapcTBa OCYLIECTBIISIIOCh 3HAYUTEHHO OBICTpee, YeM Yy MEHee Pa3BUTHIX.

Takum 00pa3oMm, BTOPOIl HCTOPUYECKOI MPEANOCHUIKON JisSI BOSHUKHOBEHHS CO0-
CTBEHHO I'Pa’k/IaHCKO-NPABOBBIX OTHOLIEHU B 001IIeCTBeE SIBJIsIETCS epexoj] OT POI0BOro
CTPOS K rOCy1apCTBEHHOMY CTPOIO.

Hcropus cBUIeTeIbCTBYET O TOM, UTO TIEPBBIC JJOKYMEHTAIbHbIC TTAMSITHUKY PETyTUPOBAHUS
MMYIIECTBEHHBIX OTHOIIICHUH B 00IIeCTBE MOSIBUINCH B cTpaHax peBHero Bocroka, Muauu, [pes-
Heii ['petnn u B [Ipesaem Pume. Ho HanOosbIiee pa3BuTHe U COBEPIICHCTBO B HAMMCAHUHU I'PAKAaH-
CKHMX 3aKOHOB OBLJIO IOCTUTHYTO B [IpeBHeM Pume, B 0cOOEHHOCTH B MepHoL CyllecTBOBaHUS PrM-
CKOM JIEMOKPATUYECKON PeCITyOIUKH.

[lepBoHavanbHBIE HOPMBI I'PAKJAHCKOTO IIpaBa MOIYYMIN CBOE IOPUINYECKOE 3aKpEIIEHNE B
CBojie 3aKOHOB BaBUJIOHCKOTO Tapst Xammypanu (3akonsl Xammypanu) (X VIII B. 1o H.3.). UMeHHO
B JIAHHOM MCTOPUYECKOM JIOKYMEHTE BIEpBbIe YIIOMUHAETCS O clesKax Kyrum-mipogaxu (§ 10, 12,
35, 37 3akoHOB), OoTHOIIeHUsIX apeH bl (§ 45, 46), 3aitma (§ 102), ccynsl (§ 48, 89), 3anora (§ 54),
xpadenus (§ 120, 122, 124). 3nauutenpHoe Mecto B CBOJIe 3aKOHOB XaMMYypaIi 3aHUMAIOT OpavHO-
cemeliHble oTHOMCHUS (§ 128—192)%,

3 Buzenve P. [poucxoxkaeHe ceMbH, YaCTHOW COOCTBEHHOCTH U rocynapcrBa. M., 1985. C. 69.

4 XpecromaTus o UCTOPUY TOCYapCTBa U MpaBa 3apyOexkHbIX crpaH. M., 1986. C. 12-25.
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WNutepec npeacTaBiser Takke 3aKOH JAPEBHEETUIIETCKOTO 1apsi ACUXKca, KOTOPBIN B TIEPUOJT
CBOETO IAPCTBOBAHUSI, B CUJIy HEXBATKU JIEHET, M3/l TPAKJIAHCKUIA 3aKOH O TOM, UTO OepyIiuii
JeHbI'Y B 3aiMBbI 00sI3aH OCTABJISATH TIO]] 3aJI0T MYMHUIO OTIIA. DTOT 3aKOH ObLJI JIOTIOJTHEH IPYTHUM 3aKO-
HOM, TI0 KOTOPOMY JAIOIIUI JIeHBI'M B3alMbl CTAHOBHUTCSI BJIJe/blieM BCero (haMIIBHOTO CKJIeTa
JOJDKHUKA, a 3aeMIIHK, B3ABIIHUH MO/ TAKOH 3aJI0T ICHbIY, MOJBEPrajicsl HAKA3aHWIO B BUJIE HE3aX0-
pOHEeHUs HU B (DAMUJIBHOM CKJIeTie, HU B KaKOW-JIMOO APYroi TpoOHHMIIES.

Benukuii npeBnerpeueckuii pepopmarop Conon (VII-VI B. 10 H.3.), KOTOpBIA XOTeN ycTpa-
HUTh HEPABEHCTBO MEKIy OOraTbIMU M OSTHBIMH, B CBOMX 3aKOHAX TaKXke MPeTyCMOTpE Psiji TOJIO-
JKEHUH, TOCBAIICHHBIX TPaXJaHCKUM, T.€. UMYIIECTBEHHBIM, OTHOIICHUsAM. Tak, MEPBHIM CBOMM
MOCTAHOBJICHHEM, TTOCBAIICHHBIM 3a€MHBIM OTHOIIICHUSIM U OTHOIICHUSIM KYIUTU-TIPOIaXU, OH YHU-
YTOXWJI CYIIECTBYIOIIME OITM U 3alpeTH BIpedb 3aKJIaAbIBaTh JIOJIEH, OJHAKO YMEHBIIIEHHEM
JIMXBBI (TIPOIIEHTA C OTJIAHHOTO B3alMbI KaIlUTAaJIa), 2 He YMEHBIIIEHHUEM JIOJITOB ObLITH JIOBOJILHBI Oe/1-
HBIE, KOTOpPBIE ¥ Ha3BaJIM OOJIErYeHUEM YEeIOBEKOTIOOMBOE 9TO TIOCTAHOBJIEHHE, PABHO KaK M YBEJIH-
YeHHe 3eMeJTbHBIX Mep, MO0 MUHA, CTOUBIIIAS Mpeke 73 Apaxmsl, olieHeHa Obi1a M Bo 100, Tak uTo,
TUJIaTS] YUCIIOM CTOJIBKO e, HO IIEHOI MeHee, JOJDKHUKH TIOTyYald BEJIMKYIO BBITOTY, a 3aMMO/IABIIbI
HUYEro He Tepsum®.

IMo3aHee ApHCTOTENTh BIIEPBBIE TIPEANTPUHSIT MOMBITKY JaTh MPABOBYIO XapaKTEPUCTUKY TPaBy
COOCTBEHHOCTH, TIPEyCMOTPEHHOMY B JISICTBOBABIIIHX B TO BpeMs 3akoHax KimcdeHa — rpeyeckoro
pedopmatopa. Criocod Mmonb30BaHusI COOCTBEHHOCTBIO, OTMEYal ApPUCTOTENb, COBMENIaeT B cede
XOpOIIIKE CTOPOHBI 0OOMX CIOCOOOB — MMEHHO 00IIel COOCTBEHHOCTH M YaCTHOW COOCTBEHHOCTH.
CoOCTBEHHOCTD JOJKHA OBITH OOIIEN TOJIBKO B OTHOCHUTEILHOM CMBICIIE, a BOOOIIE — yacTHOM. Beap
Koryia 3a60Ta o Heli Oy/ieT rojieieHa MeX Iy Pa3HbIMU JIIOABMU, CPEM HUX UCUE3HYT B3aUMHBIE ITpe-
TEH3WU; HA00OPOT, TIOYYUTCsT OOJIBbINAS BBITOA, TIOCKOJIBKY KaKIblid Oy/IeT ¢ ycepaueM OTHOCUThCS
K TOMY, YTO eMy [TPHHAJICKUT .

Ecnmu ApucTtoTenb B CBOMX pacCyXJICHUSIX W BBIBOJAX ObUT IPUBEPKEHIIEM YACTHOW COOCTBEH-
HOCTH, B TOM YHCJIe ¥ 3eMeJIbHBIX HaJleIoB, TO [11aToH, HAPOTHB, HE OTPHUIIAsi HEOOXOIUMOCTH Pa3-
JeJ1a TOCYJapCTBeHHBIX 3eMelb MeXIy T'pakaHaMK, BMECTe C TeM TOJIara, YTo Kaxk bl MOy IrB-
I 110 KPpeOUIo HaJea JOJKEH CUMTATh CBOW Hajes oOIel COOCTBEHHOCTBIO BCEro rocyaapcraad.
JlaHHOE pa3nuyre BO B3IVIAAAX JABYX Tpeueckux (puiocodoB, IpuiyeM IMOUTH COBPEMEHHUKOB, Clie-
JyeT pacCMaTPUBATh KaK OJTHO U3 TIEPBBIX B UCTOPUH I'PAKJAHCKOTO MPaBa TEOPETUUECKUX UCCIIE/I0-
BaHMI MHCTUTYTA MpaBa COOCTBEHHOCTH.

3HaunTeNbHOE BIMsIHUE Ha (DOPMUPOBAHKE I'PakJAHCKOTO MpaBa OKa3aiv 3aKOHOAATEIbCTBA
Mouces, koTopblil B cBoeM [ IATUKHMKNY NTpeycCMOTpe psiji TPakAaHCKUX 3aKOHOMOoNokeHul. Tak,
no onucanusam Mocuda ®PnaBust, Moncell NOCTAHOBWI: KTO MOJYYUT B3alMbl JIEHBI'M WM KaKUe-
HUOY/Ib TUIO/IBI, CYIIIEHBIC U CHIPbIE, 0OsI3aH ¢ YYBCTBOM OJIarOIapHOCTH BO3BPATHUTH 3aHATOE COO-
CTBEHHHMKaM, Korja mo Muioctu ['ocrioiHed ero Jeyia onsATh MONPaBATCS; TAKUM 00pa3oM, BO3Bpa-
111ast aKKypaTHO CBOH JIONT, OHU caMU ceOe CO3al0T BOZMOXKHOCTh M B IPYTOW pas, B ciydae HYXIbl,
MOJTYYUTh B 3alMBI’. 3/1eCh MPOCICKUBAIOTCS HEKOTOPhIe MPU3HAKY, TIPUCYIIKE JOTOBOPY 3aiima, a
MMEHHO €ro JIBYCTOPOHHOCTH M BO3BPAaTHOCTH. OCOOEHHOCTBIO 3aeMHBIX OTHOIICHUI TI0 3aKOHAM
Mouces sBsIeTCSl yCTAaHOBJICHHE B OINPEJEJICHHBIX CITydasx 0e3BO3ME3HOTO XapaKkTepa 3aima.

VuuTeIBasi, 4T0 JONTOBBIE 00s3aTebcTBAa B MOMCEEBOM TOCYIapCTBE BBHI3BIBAUCH TEKYIIEH
Hy)100, otMevan A.I1. JIomyxuH, TO 3aKOHOAATEILCTBO BCEMH MEPaMU CTapasioch OOJIerduTh TU
oOs3atenbcTBa. Tak, OHO 3amperiaeT 0ObIYHOE TIPU ITUX 00s3aTeSIbCTBAX B3MMaHHe MTPOIICHTOB WJIN

ST epooom. Uctopus. M., 2008. C. 226-227.

6 Iaymapx. CpaBHuTesIbHBIE XU3Heonucanusa. M., 2007. C. 136.
7 Apucmomens. TTonruruka. M., 2008. C. 709.

8 Maamon. 3axonm. M., 2008. C. 898.

® @aasui Hocugh. Nynevickue npesroctu. M., 2007. C. 168.
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pocta 1 BooOIe Besikre KopbicTHbe 1en!’. Hanpumep: «Ecnu Opat TBoW oOeqHeeT U MpUeT B
yIaJoK y Te0si, TO MOJJIePKH €ro, IPUILeNIel] JIM OH WK TIoCceJIeHel, YToObI OH KUl ¢ ToOo1. He Gepu
C Hero pocra M puObLUTH, U Ootics Bora TBoero. CepeOpa TBoero He OTJaBaii eMy B poOCT, U XJieba
TBOETO HEe OTJIaBail eMy JJIsl OTy9IeHUs TPUObLTI» !,

HemanoBaxHyio poib B (pOPMUPOBAHUM I'PaKAAHCKOTO MpaBa Kak cepbl UMYIIECTBEHHBIX
OTHOILICHUH CHIrPAIo PUMCKOE MPaBO, KOTOPOE B TEOPUH ITPaBa o CIPABEAJIMBOCT UMEHYETCS Kak
PUMCKOE KJIACCMYECKOe MPaBO, BOHUKIIIEE B TIEPUOJ] CTAHOBJIEHHS TIepBOM PUMCKOI pecryOimK.
10 OBbLT UCTOPUYECKUI TEPUOJ, KOTZA «IPaBy» MPUIABAIOCh BaXKHOE rOCYJapCTBEHHOE 3HAYCHUE,
B OCOOEHHOCTH COUYMHEHHSIM U KOHCYJIbTAIIUSIM OCHOBOIIOJIO)KHUKOB PUMCKOM TEOPETHUECKOU 1MBH-
muctuky: [Manmany, [asny, Yaenuany, [ato, Mopectuany, CueBone, Cadbune u FOnuany. [TpaBoBbie
3aKJIIOYEHHS 1 KOMMEHTAPUH STUX BBIAAIOIIMXCS PUMCKHX IOPHCTOB HAPSTY C ACHCTBOBABIIMMH B TOT
NepHo]] TPAXKJAHCKUMH 3aKOHAMH MIMENU I0PUIMUYECKYIO CHTY B TIPABOIIPUMEHUTEIBHON MTPAKTHKE,
TaK KaKk UM MPUAABAIOCH TOCYIAPCTBEHHOE 3HAYCHHUE B LIEJISIX MPUHSTHS TOTO MIIM MHOTO CyIeOHOTO
petenusi. Kpome Toro, cOuMHeHMs pUMCKUX IOPHCTOB CJIeAyeT pacCMaTpuBaTh Kak MepBble CIelH-
aJIbHbIE HAyYHbIE TEOPETUYECKUE TPY/IBI MO IPAXKAAHCKOMY MPaBy, KOTOPBIX IO PUMCKOTO IIeproaa
MPAKTUYECKH He OBLIO, eClIM He CUUTaTh (PUI0COCKIE Pa3MBIIIUIEHUS TpeuecKux (pumocodos.

B 3T0T e mepuon ocymecTBisercss KoquduKaus puMckoro npasa B 3akoHbl XII tabmmil,
KOTOpbIE CTaJIM HOBATOPCKMM 00pa3LioM ISl pEelernii, T.e. (POPMUPOBAHMS U MTOCTPOSHUSI TPaK-
JaHCKHMX 3aKOHOB JIPYTMMH T'OCYAApPCTBAMHU MUPA, IPUYEM HE TOJBKO B TOT UCTOPUYECKUI TIEpHUOL
(V B. 10 H.3.), HO U B NIOCJIEAYIOLIUE TIEPUO/IBI.

Hcropuueckoe 3HaueHne 3akoHOB XII TaOMuUIT 1151 CTAHOBJIEHU ST TPaKAAHCKOTO TTpaBa 3aKJIio-
YaeTcsi B TOM, YTO 3TH 3aKOHBI BIIEPBbIE YKa3add HA HEOOXOAUMOCTb KOTU(UKAIIUU U CUCTEMATH-
3aI1K OTPe/IENICHHBIX MMYIIIECTBEHHBIX OTHOIIEHUI B CAMOCTOSITENIBHYIO OTPACIIEBYIO IPYIIITY TpaskK-
naHckux oTtHomreHwid. Kpome Toro, B 3akoHax XII TaOmuil BriepBble OBUIO MPOBEICHO MPABOBOE
pasieneHue UMyIIecTBa Ha JBIKMMOE M HEeIBUKUMOE. Bbiio BBEIeHO MONoKeHne 00 OCHOBAHUSIX
BO3HMKHOBEHHUSI [TPaBa COOCTBEHHOCTH, 2 UMEHHO Ha OCHOBAHMH JJOTOBOPA MJTH 3aBOEBAHUsL, TIOCIIE -
Hee MMEHOBAJIOCh KaK aHTMYHasi COOCTBEHHOCTh. [Ipu 3TOM YacTHasi COOCTBEHHOCTh pacHpocTpa-
HSJTaCh TOJIBKO HA JBMKMMOE UMYINECTBO. [1OSIBIII€TCS MHCTUTYT JAaBHOCTH BJIaJ€HHS, a UIMEHHO:
B OTHOILICHUH HEIBMKMMOTO MMYIIECTBA (3eMEJIbHOTO y4JacTKa) — Ba TOAa U B OTHOIICHUH JIBUKH-
MOTo UMyIrecTBa — onuH rof (ct. 3 Tabmuma V).

B 3akonax BriepBbie ObUT BBEJIEH CEPBUTYT Ha 3eMesIbHbIN yuacTok (Tadmuua VII), mpenycmar-
puBaJICcs Tak:Ke (PMKCUPOBAHHBIN MIPOLIEHT 10 3aiiMaMm, TO €CTh MPO0OPa3 COBPEMEHHOM CTaBKH pehu-
HaHcupoBanus (cT. 18a, Tadmuua VIII), BiepBbie ObUTH BeJeHB HHCTUTYThI XpAHEHU I, OTIEKH U TTOTIe-
yurtenbcrBa (cr. 19, 206 Tadmuma VIII). Bmecte ¢ Tem crieyeT oTMeTHTh, uTo 3akoHbl XII Tadmmil,
I7Ie COZIEPKAIUCh TaK:Ke MONTOKEHHUs] 00 MMYIIIECTBEHHOM COCTOSIHMM I'pakJaH He ObLT UIeaTbHBIM,
HO JUUISl TOTO MCTOPUYECKOTO TMepHoa BPEMEHH BIOJIHE MPOrPECCUBHBIM MCTOUYHUKOM IpaBa, ChIr-
PaBIIMM BaXHYIO POJIb B YIOPSIOYEHUH CUCTEMbl MMYIIECTBEHHBIX OTHOIIEHUN B OOINECTBE U UX
MIPAaBOBOM PETYJIMPOBAHUY.

dopmupoBaHKe U CTAaHOBJICHHE I'PaKJIAHCKOTO MpaBa KaK CBOJA 3aKOHOB M KaK HAyKH ObLIH
3aBepIIIEeHbI TOJIHKO B TIEPHOJ] TIOCTPOCHUS B OOIIECTBE FOCYAAPCTBEHHOIO CTPOsi, B KOTOPOM CTaJIH
(byHKIIMOHMPOBATh TPH OCHOBHBIX TOCYJAPCTBEHHBIX MHCTUTYTA BJIACTU: 3aKOHOMAATENIbHAS, UCTION-
HUTEJIbHAS U cyieOHast. DTo ObLI IEPUOLL PACcaia POAOBOTO CTPOsI M HACTYTIICHH S 3Pl IUBUIM3ALIUH,
MpUYEeM MTPAKTHUECKH OTHOBPEMEHHO Y BCeX HapoaoB, a uMeHHO B XII-XV B. H.3. 160 TobKO rocy-
JAapCTBEHHBIH CTPOI CO BCEMU MPUCYIIUMU eMy (PYHKITUSMH YIIPaBJIEHUsT OOIeCTBEHHBIMH MTPOIIeC-
caMu CriocoOeH co3/1aTh U 00eCIIeYnTh TIOTHOIIEHHBI MEXaHU3M MTPABOBOTO PETYIMPOBAHUS TPaXK-
JaHCKO — TPABOBBIX OTHOIIEHUH B oOmiecTBe. Tem Oosee B MOXY pa3BUTHUS TOPrOBIIH, TOSBICHUS

10 Jlonyxun A.Il. 3akoHonarensctBo Mowuces. M., 2005. C. 122.

" Bu6nus. Jesur. 25: 35-37.
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ACHET, paCuBETa TOBAPHO-ACHEKHBIX OTHOH.[@HPIIZ, POcCTa MPOMBIINIJICHHOCTH, TOABJICHUA MalllUH U
MTPOU3BOJICTBEHHBIX 00OPYIOBAHUM, a TIIABHBIM 00Pa30M YKPEIJICHUsI M PaCIIUPeHUsI 00bEKTOB COO-
CTBEHHOCTH y TPaKIaH.

dopmrpoBaHKe rocyJapcTBEHHOM BJIACTH MO3BOJIIIO CUCTEMAaTH3UPOBATh ISHCTBUS I'Pak1aH
M0 UMYIIECTBEHHOMY 00OpOTY, KOTOPBIT MIPEBPATHIICS U3 HEOPraHM30BAHHOTO B OPraHM30BAHHBIM.
910 npuaajaoc MMyHIECTBEHHbIM OTHOIICHUAM ITPABOBBLIC ITPU3HAKU ITIOBEACHU A, HECMOTPSA Ha TO, YTO
MTPOU3OIILIO OrpaHUYEHNE MHIVBHyaIM3Ma B BBIOOPE MOJIEITN MTOBEACHUS M COBEPITICHUS JISICTBUIA,
HAaIpaBJIeHHBIX HAa pacropspkeHne MaTepUaibHBIMU Onaramu. TeM He MeHee WHIUBHYaJIi3M U CBO-
6oma, ormedan C.A. MypoMIIeB, BRIUTPHIBAIOT B JPYrOM, T.e. B TPeoOpa30BaHUM «ITOJUIIEHCKOT0»
roCcyIapcTBa, KOTOPOE CBOMCTBEHHO OOIUHHO-POJOBOMY OBITY, B «IIPaBOBOE» 2.

Takum 00pazom, TpeThel MpeanoChLIKON /ISl BOSHUKHOBEHHS IPaskJJaHCKOro npaBa
KaK CaMOCTOSITeJbHOI 0TPac/i HMYIIIeCTBEeHHbIX OTHOIIEHHUI MOCJIY>KUJI HOBBII 3Tam pa3-
BUTHSI 00I[eCTBEHHbIX OTHOIIEHHI B cpepe TOBAPHO-IEHEKHOTO 0OpaleHnsl U yKpen-
JIeHUsI HHCTUTYTa coOcTBeHHOCTH. TeM 0osiee B 3M0Xy 3aBeplleHHs] rOCyJapCTBEHHOTO
CTPONTEJbLCTBA, YTO BHOJHE o0ecneuynBajo (PyHKIHHM rocyJapcTBa M0 HOPMAaTHBHOMY
PeryJiMpoBaHUI0 HMMYIIECTBEHHBLIX OTHOIIEHHH B oOmecTBe. VIMEHHO 3TH MpoIecchl
BBbI3BAJI HEOOXOJMMOCTDH CO3/1aHHsI HOBBIX, 00Jiee MPOrpecCUBHBIX, a INIABHOE COOTBET-
CTBYIOIINX BeJIEHHI0 BPEeMEHH rPakJaHCKNX 3aKOHOB, B BH/Ie OT/eJbHbBIX, T.€. CAMOCTOSI-
TeJIbHBIX H CHCTEMATH3HPOBAHHBIX, CBOI0B IPaXKJaHCKUX 3aKOHOMOJI0KEHHUI .

§ 2. I'pazxjaHCcKoOe MpPaBoO KaK 4YaCcTHOE NMPaBo

Bompoc o ToMm, sIBIIsieTCs 7 Tpak/IaHCKOE TPAaBO MUCKITIOYUTENHHO YaCTHBIM IIPABOM HJI OHO
IIMpe, YeM TOJIbKO YAaCTHOE MPaBO M COBMEIIAeT B cebe MPU3HAKY MTPeIIPUHAMATENBCKOTO, X035H-
CTBEHHOTO WJIM TOPTOBOIO IpaBa C JIEMEHTaMH ITyOJIMYHOTO TpaBa — OMH U3 HEMIPOCTHIX B HAYKe
IPakIaHCKOro MpaBa BorpocoB. CII0KHOCTh M B TO ke BPeMsl aKTyaJIbHOCTh JAHHOTO BOIPOca 00y-
CJIOBJICHBI TAKJKE Pa3IMIMEM TTOIXOIOB K ONpe/IeSIeHHIO TPaK/IAHCKOTO IpaBa: Kak YacTHOTO TpaBa,
KaK HAayKH, KaK OTpacCjii IpaBa, KakK CUCTEMbl UMYIICCTBEHHbLIX OTHOH_IGHI/Iﬁ, KaK CHUCTEMBI I'paik-
JIAHCKOTO 3aKOHOJATENbCTBA. [IpeicTaBiisercs, 4YTo pacCMOTPEHHEe JaHHOTO BOIPOCaA C OTPACIIEBOH
TOUKM 3peHHUsl SIBJISCTCS] HauOojIee ONTUMAJILHBIM, MO3BOJISIONIMM OIPEIe/IMTh IPakJaHCKOE TIPABO
Y CHCTEMY I'PaXkaHCKOTO 3aKOHOAATEIIbCTBA KaK YaCTHOIPABOBBIE KATETOPHHL.

JI71s1 onpenenieHust CyITHOCTH TPakAAHCKOTro MpaBa Kak YacTHOTO IpaBa HEOOXOAMMO 00pa-
THUTHCA K UICTOPHUU BO3BHUKHOBCHUSA U HA3HAYCHU A IIaHHOIjI KaTeropu1u I1pasa.

Hcropruecky BO3HUKJIM M CYIIECTBOBAJIM IJIABHBIM 00pa30M TOJIBKO JIBE BETBU IpaBa: Myo-
yomaHoe M vyactHoe. [Togo6GHoe neneHue mpaBa MOMyYHyIo IOpPUIMUYECKOe 3aKperyieHne BO BpeMeHa
(bopMHPOBaHKSI PUMCKOTO KJIACCHUYECKOTO MPaBa PUMCKUMHU I0PUCTAMU, KOTOPBIE CYUTAIIHU, UTO MTyO-
JIMYHOE TIPABO CIYKHT K TTOJIb3€ PUMCKOTO IOCYAApCTBa, @ YaCTHOE — K MOJIb3€ OTAEIbHBIX Juil. [Tpu
9TOM KpI/ITepI/II;'I OEJICHUA O6H_[€CTB€HHI)IX OTHOIIIEHUH Ha Hy6HI/I‘IH])I€ M YaCTHBIC OIIpEACIAICA BO3-
MOXXHOCTBIO TOJIyYEHHsI TOCYIAPCTBOM WJIH I'PaKJIAaHUHOM MOJb3bl. OOBEKTOM M3BJICYECHHS TTOJTb3bI
B 3TOM CJTy4ae ObUIO MMYIIECTBO MJIM MHOE MaTepHaIbHOe OJ1aro.

COOTBETCTBEHHO YeM OOJIbIIIE B IPOLIECCE PA3BUTHSI YeTIOBEUECTBA TPOU3BOIUTCS MaTepUaib-
HBIX OJ1ar, TeM OTYeTIMBee I'PaHb MeX/1y MyOJIMYHBIM M YaCTHBIM IIPABOM TIO MOBOJIY Tepepaciipe-
JeeHns] M IPUCBOCHUST MaTepuaibHbIX Onar. [Ipu 3ToM OONBIIMHCTBO TaKMX Ofar COXpaHseTcs 3a
rpaxiaHaMy, a He 32 TOCYAapCTBOM, TaK Kak IepBble TPOU3BOIAT 3TH Onara. VIMeHHO 1o 3Toi mpu-
yrHe cdepa YacTHOro mpasa Bce Oosblle 000COOIseTCs] OT MyOJIMYHOrO MpaBa B CAMOCTOSITEIb-
HYIO 00J1aCTh NMYIIECTBEHHBIX OTHOIHGHPIﬁ, HMCHYCMBIX I'PAXKIAHCKO-ITPABOBBIMU, UJIU KaK TEPMHH
«TPaXIAHCKOE MPABO».

12 Mypomues C.A. I'paxpanckoe npaso dpesrero Puma. M., 2003. C. 379.
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Wtak, mepBbIM 3JIeMEHTOM YACTHOr0 NpaBa sIBJsIETCSI MMYIIECTBO (Bellb), KOTO-
poe J0JKHO MPUHAJIeKATh KOMY-I100, 3/1eCh He HMeeT 3HaueHHe KOMY — rocy1apcTBy
(jus publicum) nau Juny (jus privatium), Tak Kak onpeaeasOIUM (PaKTOPOM SABJSIETCS
NOTPeOHOCTH B 3TOIl BelllH, T.e. HHTEPeC K Bellld, NOPO:K AU He00X0AUMOCTh BO3HHK-
HOBEHHS IPaBa HA Bellb.

[NoposkeHrem mpaBa B TaHHOM Clly4ae sSIBJISIETCSI He MMYIIECTBO, a MHTEepeC JMla K UMyIIie-
CTBY, T.€. €0 OTHOIIEHHE K UMyIIecTBy . Ho mpu 3TOM He MHTepec yIOBJIETBOPSIET JTMUYHbIC UMY-
IIIECTBEHHBIE MOTPEOHOCTH JIMIIA, a CTIeIMaIbHbIe 1 IieJIeHalIpaBIeHHbIE JeCTBUS Ha IPHOOpETEHUE
JIMIIOM KeJlaeMoH Belli. B 3ToM mpoliecce MHTepec MOpOsKAaeT Y JIMIIA BOIO K MOy YEHHIO JKeTaeMOi
BellM B YaCTHOE oOJalaHKe, KOTopasi cooOIaeT eMy 0 HeOOXOIMMOCTH OCYIIECTBICHUST aKTUBHBIX
AENCTBHI CTIEIIMAIBHBIMU CIIOCOOAMU U CPEACTBAMHU, MTPEAYCMOTPEHHBIMA HOPMaMH TIPaBa.

JI71s1 oy YeHr st UMYIIeCTBa B CBOIO TIOJIB3Y, JIUIO — CYOBEKT mpaBa 00s3aHO BHIOpATh HEOOXO-
AUMYIO MOJIEJTb TIOBEJICHUS [UTsI COBEPILECHU S CIIEUAIbHBIX JEHCTBHIA, HAIPABJIEHHBIX HAa YCTaHOBJIE-
HHUE UM TMPABOOTHOIIEHHS C APYTUM JIMIIOM B LEJSX MPHOOPETeHHs y Hero uMyIecTsa. B qanHom
Clly4ae BaKHOE 3HAUCHHE MMEET COBIIA/ICHUE BCTPEUHBIX HAMEPEHU, T.€. B3aUMHbIX JKEJIaHUH JIBYX
YUYACTHUKOB CJIEJIKY, CBS3aHHBIX C TiepeJadyedl v MpUHSATHEM MMYyIIecTBa Oe3 HapylleHus OajaHca
B3aMMHBIX MHTEpecoB. JlocTUraercst 3To myTeM YCTAHOBJIEHHS] PABHOTO TOJIOKEHUS JIMII B BO3HHK-
IIeM MEeXy HUMH OTHOIIIEHHUH TI0 TTOBOJY UMYIIIECTBA.

Cremyer OTMETHTD, YTO BOSHUKHOBEHHIO TOU WJTM MHOU TPYIIITBl UMYIIECTBEHHBIX OTHOIIICHUI
MIPE/IIeCTBOBAJ HAKOTUICHHBI YeI0BEYECTBOM OITBIT TI0 MX YCTAHOBJICHUIO, HTHUIIUATOPOM KOTOPOTO
BBICTYIAJIM CYOBEKTHI IIpaBa. B 3ToM ciydae rocyaapcTBeHHasi BnacTb, ormevat M. A. TTokpoBckuid,
MIPUHIIUITNATIBHO BO3AEPKUBACTCS OT HEMOCPECTBEHHOT'O M BIACTHOTO PETYJIMPOBaHMS OTHOIIICHUH;
3[€Ch OHA HE CTaBUT Ce0sl MBICJICHHO B TMOJIOXKEHHE €AMHCTBEHHOTO OINpEAeNsIOero meHTpa, a,
HAIpOTUB, MPEJOCTABIISIET TAKOE PEryJMpPOBaHNE MHOXKECTBY MAJICHBKUX IIEHTPOB, KOTOPBIE MBIC-
JISITCA KaK HEKOTOPbIE CAMOCTOSITENTbHBIE €IMHUIIBI, KAK CYOBEKTHI 3.

[NonoGHbIe BHIBOIBI HE CHUMAIOT C TOCyJapcTBa (PyHKIIMH IPABOBOTO PEryJsTOpa YaCTHOIPa-
BOBBIX OTHOIIEHWH. HanmpoTuB, peub UIeT O MPeArnochuIKax U MPUYMHAX BO3HUKHOBEHUSI HEOOXO-
IUMOCTH B TOCYIAPCTBEHHOM PEryJMpPOBAaHUU JAHHBIX OTHOIIEHUM, KOTOpPbIE OOYCIOBJIEHBI BOJIEH
Y VHTEPECOM OJIHOTO WJIM HECKOJIBKHMX CyOBEKTOB IpaBa, oOpasylomux coOou, mo cioBam M.A.
[TokpoBckoro, MasieHbKUH 1eHTp. 100 rocynapcTBo He MOXET HPEeINHCHBATh CYyOBEKTY MpaBa 00si-
3aHHOCTb 110 BCTYIUICHUIO B YaCTHOIIPABOBOE OTHOIIIEHHE BOIIPEKH €r0 BOJIE, HAIPUMEp — MPUHSTD
HACJIE/ICTBO, CTaTh COOCTBEHHUKOM, BCTYIIUTh B Opak, MOAAPUTH BEIllb U T.I.

Takum 00pa3oM, BTOPHIM KPUTEPHEM, XapaKTePU3yIOIHM YacTHOE NMPaB0 KaK rpax-
JIAaHCKOe MPaBOo, sIBJISIETCSI ero 000co0/eHne OT My0JIMYHOro NIPaBa, ero JeleHTPaIn3anusl,
XapakTepusyomascsi cB000/10i1 B peaan3anuu cy0’beKToM IPaBa cCB0ero MMyIecTBeHHOT 0
uHTepeca. IHbIMH c10BaMH, HHUIHATHBA MO YCTAHOBJEHHIO YaCTHONMPABOBBIX OTHOIIIE-
HHUI1 B 001I[eCTBe He 32 rocyJapcTBOM, a 3a JHIIOM, He 32 IPaBOM, a 3a Cy0'bEKTOM IpaBa.

Hanueiii BeiBOA cienyer u3 1. 2 cr. 1 'K P®, kotopeiii onpenesnser, 4to rpaxaade (¢pusznye-
CKHE JIMIA) W I0PUAMYECKUE JIMIA TPHOOPETAIOT U OCYIIECTBISIIOT CBOM I'PakJIaHCKUE MpaBa CBOU
BOJIeH U B cBoeM nHTepece. OHM CBOOOHBI B YCTAHOBJICHUM CBOMX TPaB M 0OS3aHHOCTEH Ha OCHOBE
JOTOBOpA U B OMpe/eIeH!H JTI0ObIX He IPOTUBOPEYAIIMX 3aKOHOIATEILCTBY YCIOBUM TOTOBOPA.

Kpome netieHTpanu3aiuy 4acTHOMY TpaBy CBOWCTBEH ellle psii OCOOEHHOCTEH, KOTOpbIE B TOJI-
HOH Mepe XapaKTepu3yIOT ero Kak COCTABHYIO YacTh TPakJAHCKOTo IpaBa. Peub ueT o BHyTpeHHeM
COIepKaHUM YaCTHOTO TpaBa, KOTOPOE JNEJIMTCS Ha JIBE IPYMITbl OTHOIIEHHIA: aOCOMIOTHBIE U OTHO-
CUTEJIbHBIE.

K a6co0THBIM OTHOCSITCS OTHOIIIEHH ST, BO3HUKAIOIINE 10 TIOBOAY:

1) UCKTIOUNTENBHBIX TIPaB (COOCTBEHHOCTH);

13 Iokposckuii M. A. OcHOBHBIE ITpoOJIeMBI rpaxaaHckoro npasa. M., 2003. C. 43.
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2) BEIIHBIX IPaB;

3) JIMYHBIX MpaB (aBTOPCKOE MPABO, MPABO HA MPOMBIIIITIEHHOE N300peTeHre U T.1I.).

Kpome Toro, 1o noBojiy UCKJIIOUUTEIbHBIX, BEIHBIX U IMYHBIX IIPAB MOTYT BO3HUKATH JIBYCTO-
POHHME OTHOCHUTEJIbHBIE OTHOIIICHUSI MEXTy ABYMs U Oojiee CyObeKTaMu MpaBa, IMEeHyeMble 00s13a-
TEJIbCTBEHHBIMU OTHOIIICHUSIMH.

B yacTHOM mpaBe aOCOMOTHBIE MTpaBa SBJISAIOTCS OCHOBOIOJATAOIIUMH, MTPEA0CTABISIOIIUMU
JIMITY TIOJTHYIO CBOOOMY IO PACTIOPSIKEHUIO MPUHAIEKAIEMY eMy Ha TpaBe COOCTBEHHOCTH UMYIIIe-
CTBY. DTH IpaBa 00ECICUMBAIOT JIMILY 3aIUTy OT HE3aKOHHOTO MPUCBOCHUS M MCIIOIb30BAHUSI €T0
MMYIIECTBA WJIM MHOTO TMOCATATENbCTBA HA €r0 UMYIIECTBO CO CTOPOHBI IPYrHX JIUI. AOCOTIOTHBIE
IpaBa, Kak orMeyasl M.M. Arapkos, nperpaxJaioT IyTb BCAKOMY U KaXJI0OMY BO3MOXHOCTb BTOP-
KEHUS B olpeie/IeHHYI0 cepy, MpeIoCTaBIeHHYI0 CBOOOTHOMY YCMOTPEHUIO CyOBeKTY TpaBa !4,

NmymectBeHHasi cBOOO/IA MO PACTIOPSIKEHUI0 COOCTBEHHOCTBIO €r0 TUTYJIbHBIM BJIa/ICNIbIIEM,
MpeIocTaBisieMasi CUCTEMOU aOCOMIOTHBIX MpaB, B MOJHOM 00beMe OTpakaeT CYIIHOCTb 4aCTHOTO
MpaBa, ero UICTUHHO I'PaKIAaHCKUI XapaKTep, OCHOBAHHBIN UCKITIOYMTEIBHO TOIBKO HA CBOOO/IE BOJH
u nedcTBuil. IMEHHO 9TH MPU3HAKU XapaKTepU3YIOT YaCTHOE MPABO KaK IPaskJAaHCKOE TPaBo.

OTHocCHTeJbHbIE PaBa, TPOU3BOIHBIE OT a0COTIOTHBIX MPaB, XapaKTEPU3YIOTCsl CBOOOION
BOJI B COBEPIICHUM I0PUANIECKH 3HAYMMBIX JISHCTBUI C MIMYIIIECTBOM WJIM UMYIIIECTBEHHBIMH T1pa-
BamH. VIMyIIIeCcTBO B CUJTy CBOEH OTPEOUTENILCKOM 3HAYMMOCTH HaXOAUTCS B IOCTOSTHHOM 000pOTe,
T.€. TPAKIAHCKOM OOpAIlleHNH, HAUMHAsl C MTPOoIIecca MPOU3BOICTBA U MOCIEAYIONIEH peaTn3aliy B
BUJIE TOTOBOM mpoayKimu. KpoMe Toro, UMyIecTBo rnepeiaercsi B 3aJ1or, ccyay, apeHay u T.1. OHo
SIBJISIETCS] TAaKKe OOBEKTOM 3aBeIllaHusl, 3aKJIaa, XpaHeHU s, IEPEBO3KH, CTPAXOBAHUS U T.[I.

Takum oOpa3oM, MepevrcieHHbIe ONepaluy ¢ UIMYIIeCTBOM, KaK ABWKUMBIM, TaK U HE/IBU-
KAMBIM, TIO3BOJISIOT TIepepaciipeiesisiTh UMYIIECTBO MEK/1y JMIIAMUA B 3aBUCUMOCTH OT MX TOTPeO-
HOCTEM, T.€. €CTECTBEHHBIM ITyTeM, TEM CaMbIM MOPOKAasi CBOOOAHBIN IPaXJaHCKUI UMYIIECTBEH-
HbII 0O0POT C MOMOIIBIO OTHOCHTEJIPHBIX OTHOILIEHHUH, BO3HUKAIOIMX MEKy CYyObEKTaAMU IpaBa Mo
MIOBOJLY OTUYKJICHUS U TIPHOOPETCHUS MMYIIIECTBA.

JlaHHBIe IPU3HAKKM YaCTHOTO TpaBa MpPeJOCTABISIIOT JIMI[aM CBOOOIY M BO3MOKHOCTh IPOSIB-
JIEHWS] MHAMBHUyaJ3Ma B BHIOOPE ONpeNeSIeHHOr0 MMYILECTBEHHOTO OTHOIIEHHUsI M HEOOXOIUMOM
MoyIeNu TIOBeIeH!s1 Oe3 HaBs3bIBAHUsI U3BHE HOPM IyOJIMYHOTrO paBa. Mtak, 0CO0eHHOCTh 4acT-
HOr0 NMpaBa 3aKJ4YaeTcs B CBOOOJHOM BbIOOpe Cy0ObeKTOM NpaBa He0oOXOQuMOIl mpa-
BOBOI1 Mo/1eJI1 MOBe/IeHUsI M0 BJIA/IEHHIO, MI0Jb30BAHNIO U PACOPSIKEHNI0 UMYIIIeCTBEeH-
HbIMH 0JIaramu.

KoHIleHTpupysl MHAMBUIYaIbHBIE, T.€. JIEIEHTPATU30BAHHBIC, AOCOMIOTHBIC M OTHOCHUTEIIb-
Hble UMYILECTBEHHBIE OTHOIIIEHHUs, YaCTHOE MPaBO (POPMHUPYET MOIIHYIO, IIEJIOCTHYIO U CTPOMHYIO
CHUCTEMY OOIIECTBEHHBIX OTHOIIEHUH, 00Pa3yIOIIUX «MUP I'PaXAaHCKOTO IPaBa».

[TpaBo cBOOOAHOTO BBHIOOpA JIUIIAMK HEOOXOAMMOM MPABOBON KOHCTPYKIMU TSI peaTi3ariuy
HMMYIIECTBEHHBIX MIOTPEOHOCTEN B paMKaX OTHOCHUTEJIbHBIX OTHOIICHUI CIIOCOOCTBYET (hOpMHUPOBa-
HUIO ¥ YKPEIUJICHUIO B OOIIECTBE MUPHBIX U COIIACUTENIBHBIX OTHOLIEHHWH B Tpoliecce mepepacrpe-
AeJeHNs] UMYIIIECTBEHHBIX OJ1ar OCPEeICTBOM MHCTUTYTOB YaCTHOTO TpaBa.

[To3TOMY OCHOBHBIMM TMPUHIIMIIAMU YACTHBIX IPABOOTHOINCHUI SIBJISIOTCS: M30paHKe I10
COIJIAIICHUIO MEX /Iy €ro y4acTHUKaMH OCHOBaHMI BOSHMKHOBEHHU I, N3MEHEHMSI U PEeK pallieHusl B3a-
MMHBIX 00513aTeIbCTB, HEIOMYCTUMOCTh OJJHOCTOPOHHETO OTCTYILJIGHHS OT JOCTUTHYTOM JIOTOBOPEH-
HOCTH, a TaK)Xe IOCTOPOHHEro BMEIIATE/IbCTBA B TH OTHOIICHMSI, TPUMUPUTENIBHBIA XapakTep pas-
pelieHnsi KOHQUIMKTOB MEXIy YYaCTHUKAMH U BO3MOKHOCTb NMPUHYIUTEILHOTO BO3JICHUCTBHS MTPU
paspelieHn KOH(IMKTOB JIMIIb Ha UMYIIIECTBEHHBIE, 2 HE HA JITYHOCTHBIE OJ1ara yesnoBeka .

14 Azaprxos M.M. V36paHHBIe Tpyasl 10 TpaxkaaHckomy npasy: B 2 1. T. 1. M., 2002. C. 73.

1S Bacun FO.T. W36pannbie Tpyas o rpaxaanckomy mpay. CIT6., 2003. C. 85.
17



B. 10. AGpamos, F0. B. A6pamos. «ITomHblii Kypc rpakaanckoro mpasa Poccun. Yacts 1. O01as yactp»

JlnHaMUKa pa3BUTHSI YACTHOMPABOBBIX OTHOIIEHUIN PACKPHIBAET UX OOBEKTUBHYIO CTOPOHY,
T.€. BHEIITHEE IBWKEHUE 00s13aTeNIbCTBA, KOTOPOE IMOIIAroBO PErIaMEeHTUPYETCs ClIeUaIbHBIMUA HOP-
MaMH{ TPakJaHCKOTO TpaBa, OTpaXkasi BHEIIHIO CTOPOHY YAaCTHOTO MpaBa, T.e. e IOPUAMYECKYIO
dbopmy. B naHHOM ciTydae MpOMCXOIUT rAPMOHMYHOE COUYETAHUE BHEIITHEH — OO BEKTUBHOM CTOPOHBI
IPaKIAaHCKOTO TIpaBa M BHYTPEHHEH — CyObEeKTHBHOM, T.€. BOJIEBOM, — YaCTHOW CTOPOHBI MPABOOT-
HomeHuid. [ToqoOHas TapMOHMYHOCT TPOSIBISIETCSl B MpaBe CBOOOJHOTO, a HE MPUHYAUTEIBHOTO
BBIOOpA yYACTHUKAMU 00sI13aTeIbCTBA (POPMBI IOPUAMUYECKON KOHCTPYKIIUH, MTPETYCMOTPEHHOU HOP-
MaMU MpaBa, U B MOCJIEAYIOIEM 100pOCOBECTHOM pean3aliiy BIOPAHHOTO «ITPABOBOTO MAPIIPYTa»,
YTO SIBJISIETCS] CYOBEKTUBHOW CTOPOHOM 0053aTeNIbCTBA.

YacTHoe mpaBo — 3TO YacTb OOBEKTUBHOIO MPaBa, MPU3BAHHOTO PEryIMpPOBaTh B3aUMOOTHO-
IIIEHNS YaCTHBIX JIMI, OCHOBAaHHBIE HAa MX MHTEpecax W peajim3yeMble K uX mojb3e. [Ipuuem Takoe
peryaupoBanue, kKak cuutaer E.A. CyxaHoB, OCyIIECTBIISIETCS TJIAaBHBIM 0OPa30M C TIOMOIIBIO Tpa-
BUJT JUCTIOBUTUBHOTO, & He UMIIEPAaTUBHOIO XapakTepa '°.

JlioOple mpaBMIIa MOBECHNsI, yCTAHABIMBAEMble HOPMaMH TIpaBa, Jaxke eCd OHU MpeaycMar-
PUBAIOT JUCMIO3UTUBHBIA XapakTep, T.€. MPaBO CBOOOIHOTO BHIOOpa yYaCTHUKAMU YaCTHOIIPABOBOTO
OTHOILICHU I TIOBEJICHU s U JISVCTBU, SIBJISIOTCS JIEMEHTaMU ITyOIMYHOCTH, YTO OOBSICHSIETCSI MeXa-
HU3MOM MPUHSTHS HOPM TpaBa MyOJIMYHBIMU OpPraHaMy TOCYIapCTBEHHOU BiacTu. I1pu atom posb
rOCY/IapCTBEHHOM (PYHKIIMM IO MPUHSATHIO I'PAXAAHCKO-TIPABOBBIX HOPM HHCKOJIBKO HE yMalseT
CyOBbEKTUBHBIE TIPaBa ¥ CBOOOIIBI YACTHBIX JIMI] IO BBIOOPY MPABOBOTO CIIOCO0A pacopsKEHHUsI CBOUM
umyIiecTBoM. Takum oOpa3om, CyOBEKTHBHOE MPABO BbIOOpa IOpHAUYECcKor (hOpMBI OCTaeTcs 3a
JIMIIOM, T.€. CyOBeKTOM TpaBa. B cBsi3u ¢ 3tum mnipaB Obul B.B. YepenaxuH, koraa yTBepxaal, 4To
YaCTHOE MPABO €CTh COBOKYITHOCTh MPABOOTHOIIEHU! MOAJAHHBIX TOCYAapCTBa MEKIy COOOM, T.e.
MIPABOOTHOIIEHUI MEX]y JUIAMH, TOAYNHEHHBIMHU CTOSIIEH HaJl HUIMHU BJIACTH U B 3TOM CMBICIIE
paBHBIMH APYT Apyry'’.

Oripenienisisi pOCCUICKOE TpakJaHCKOe MpaBo Kak yacTHoe mpaBo, C.C. AjiekceeB BbIIETUII
PSIIT OCHOBHBIX MTPU3HAKOB, MOJUYEPKUBAIOIINX CAMOCTOSTEILHOCTh U HE3aBUCUMOCTD TPk IaHCKOTO
mpasa oT ImyonmuyHoro. Mtak, poccuiickoe rpak JaHCKOe MPaBo MPECTABIISAET COOON YaCTHOE TPaBo,
BBIPAXAIOIIEe €r0 OCHOBHBIE XapaKTEPUCTUKU, MPUHLUIBI U KOHCTPYKIUHM — AEHEHTPAIU3AIMIO
(KOOpAMHALIMIO) B IOPUANYECKOM PEryJMpPOBAHUM, AUCTIO3UTUBHOCTb, PABEHCTBO CYOBEKTOB JIPYT
niepes] IpyroM 1 rocyJjapcTBOM, UMYIIECTBEHHYIO CAMOCTOSITENIbHOCTh ¥ aBTOHOMUIO BOJH '8,

W3noxeHHble KPUTEPUH U MTPU3HAKU POCCHIICKOTO YACTHOTO IMPaBa MO3BOJISIIOT XapaKTepH30-
BaTh YaCTHOE MPaBO KAaK HAyYHYIO KaTeropuio, Kak 000COOIEHHYIO CHCTEMY T'PakJaHCKOTO 3aKOHO-
JaTeIbCTBA U KaK CUCTEMY YacTHOro mpasa, uto cieayeT u3 cr. 1 'K P®, ycranapnuBaoriei, 4ro
IpakIaHCKOE 3aKOHOJATEIbCTBO OCHOBBIBAETCSl HA MPU3HAHUM PABEHCTBA YYACTHUKOB PEryimpye-
MBIX MU OTHOIIIEHHU, HEPUKOCHOBEHHOCTH COOCTBEHHOCTH, CBOOO/IBI IOTOBOPA, HEIOMYCTUMOCTH
MIPOM3BOJIBHOTO BMEIIATEIbCTBA KOTO-JIMO0 B YAaCTHBIE Jiesia, HEOOXOIMMOCTH OeCIpensITCTBEHHOTO
OCYIIECTBJICHHSI TPaKIAHCKUX IPaB, 0OECTIeUeHrs] BOCCTAHOBJIEHHS HAPYIIIEHHBIX MpaB, UX Cyaeo-
HOWU 3alllATEL.

§ 3. CooTHoOIIEHHE YACTHOTO M MyOJHYHOT0 MpaBa

OOo111ecTBEHHBIE OTHOIICHUSI YCTPOSHbI TAKUM 00pa30M, UTO OHU PETyJIUPYIOTCS ABYMsI HOpMa-
THUBHBIMH CHCTEMaMH PaBa, 2 IMEHHO HOPMaMH IyOJIMYHOrO MpaBa 1 HOpMaMH YacTHOTO rpasa. B
LIeJISIX HOPMaTUBHOTO PETYJIMPOBaHUS I'PaskIaHCKO-TIPABOBBIX OTHOIIEHUI TaK ke TPUMEHSIOTCS pa3-

16 Cyxanos E.A. O nipo0GneMax CTaHOBJICHHsI U Pa3BUTHSI POCCHICKOTO YacTHOTO TpaBa // LIUBUITHCTUYECKHE 3aiCK: MekBYy3.
¢0. Hayd. Tp. Boim. 3. M., 2004. C. 27.

17 Yepenaxur b.5. Tpynpl o rpaxasckomMy npasy. M., 2001. C. 105.

18 Anexcees C.C. I'paxxpanckoe npaso. M., 2009. C. 7.
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JIMYHBbIE METO/IbI MPABOBOIO PETyIMPOBAHUS, @ UMEHHO JAUCIIO3UTUBHBIN 1 UMIIEPATUBHbIN METOIbI,
yCTaHABJIMBAEMblE HOPMAaMH YaCTHOTO U IyOJIMYHOTO paBa.

I'pasknaHckoe npaBo, paBHO Kak I'PakAaHCKO-IIPaBOBbIE OTHOIIEHUSI, TPOHUKHYTO JyXOM 4acT-
HOTO TIpaBa, TeM 6osee uto nevicTBytomnmii 'K P® oTBeyaeT yacTHOIIPABOBBIM HHTEpECaM CYObEKTOB
rpaxaaHckoro npasa. OJJHAKO JaHHOE MOJIOKEHNE HE MCKJII0YAeT BO3MOXKHOCTH PUMEHEHUS] HOPM
MyOIMYHOTO MpaBa B MPOILECCe peaTn3alliy IPakIaHCKMX PABOOTHOIIECHUH.

PasrpannyenueM B rpak/1aHCKOM TpaBe MyOIMYHO-TIPABOBBIX U YACTHOIIPABOBBIX HAYAJ SIBJISI-
eTcsl COBOKYITHOCTb HECKOJIbKMX (pakTopoB. Ecim paHee, B HeJaBHEN UCTOPUU COBETCKOI'O I'paXJaH-
CKOTO TpaBa, MyOIMYHOE MPABO IIABHBIM 00pa30M IMPUMEHSIIOCh TOJIBKO B MHTEPECcax rocyaapcTna,
TO B HAaCTOsIIee BpeMsl IyOIMYHOE MPaBO MPUMEHSIETCS B IIEJISIX 3alIUTHl YACTHBIX MHTEPECOB CYOb-
eKTOB TpaBa. [laHHoe nosioxkenue npeaonpeaesneHo 1. 2 cr. 1 'K P®, ycranapauBaionmm, 4to rpax-
JaHCKHeE MpaBa MOTYT ObITh OTpaHUYEHbI HA OCHOBAHUH (DeAepabHOTO 3aKOHA M TOJIBKO B TOU Mepe,
B KaKOW 3TO HEOOXOAMMO B IIEJISIX 3AIUThl OCHOB KOHCTUTYIIIOHHOTO CTPOsi, HPAaBCTBEHHOCTH, 3710-
POBbsI, TIPaB ¥ 3aKOHHBIX MHTEPECOB JPYTUX JIUII, 0OecreyeHrsi 0OOPOHBI CTPaHbI M OE30MaCHOCTH
rocyJapcTBa.

[IpaBoBoOe peryianpoBaHre HEKOTOPBIX YaCTHOIPABOBBIX OTHOIIEHHWI 3a4aCTyI0 COIPOBOXKAA-
eTcsi HoOpMaMH MyOJIMYHO-TIPABOBOTO XapakTepa. Peub uuer o0 OTHOIIEHWSX, BO3HUKAOIIMX Ha
CTBIKE JBYX MPABOBBIX HAYaJl: YACTHOTO U MyOJMYHOTO, KOTOPbIE B COBOKYITHOCTU OOpa3yloT KOM-
TUIEKCHYIO CHCTEMY MpaBoBOro oopasoBanus. Hanpumep, oTHomeHus B cdepe okazaHus OaHKOB-
CKHUX WUJIM CTPAXOBBIX YCIIYT, PETryIMpyeMble CTIEUAIbHBIMU U 3apaHee YCTAaHOBJIEHHBIMU [TPaBUJIAMH,
MIPEyCMOTPEHHBIMU MPAaBOBBIMU aKTaMU. Tak, MPOLEHTHas CTaBKa MO KPEAUTHO-3aEMHBIM OTHO-
HIEHUSIM BCerjia MpuBsizaHa K ycraHoBjieHHou 1Ib P® craBku pedpuHaHcMpoBaHMsI, paBHO Kak CTpa-
XOBBI€ TapuBbl TIO 0OSI3aTEIBHBIM BHJAM CTPAXOBAHUS CTPOTO YCTAHABIMBAIOTCS TOJIBKO (hefiepalib-
HBIMU 3aKOHAMH 00 00s13aTeJIbHBIX BUAX CTPAXOBAHUS.

Kpome Toro, mis ocymiectBieHnsi GaHKOBCKOM WJIM CTPaxOBOM JESITEIBHOCTA HEOOXOIMMO
MMETh COOTBETCTBYIOIYIO JIMIICH3UIO, BHIABAEMYIO B MYOIMYHO-TIPABOBOM TMOPSIIKE COOTBETCTBY-
IOIIMMHU TOCYAAPCTBEHHBIMM OpraHaMH MCHOJHUTENbHON Biactu, HanpuMmep LIb P®. B nanbueit-
11eM, B MPOLIECCE OCYILECTBIIEHUS YKa3aHHbIX BUI0B NIPEANPUHUMATENBCKON JESATEIbHOCTH MEXKILY
KOMMEPYECKUMH OaHKaMH, CTPAaXOBBIMU OPraHM3alMsIMA U TOCYJAPCTBEHHBIMH OpraHaMH HCIIOJ-
HUTEJIbHOM BJIACTU COXPAHSIOTCS aJMUHMCTPATUBHO-IIPABOBBIE OTHOILIEHUS MPU OCYIIECTBIEHUN
VMU HAJI30PHBIX ¥ KOHTPOJIbHBIX (DYHKITHIA 32 COOJTIOIEHNEeM YKa3aHHBIMU CYObEKTaMU MPeIITPUHU-
MAaTe/IbCKOW AESITEeIbHOCTA HOPMAaTUBOB (PMHAHCOBOU YCTOMYMBOCTH, YCTAHOBJIEHHBIX MPaBOBBIMU
aktamu. Heo6Xo1mmMocCTh B IONOOHBIX MyOIMYHBIX OTHOIIEHHSIX OOYCIOBJIEHA MPEk/Ie BCEro 3ally-
TOM UMYILIECTBEHHBIX, T.€. YACTHBIX, UHTEPECOB JIPYTHUX JIUL. YKa3aHHbIE OTHOLIEHHU I MOKHO YCJIOBHO
0003HAYNUThH KaK YaCTHO-ITyOJIMYHbIC WM KOMITIEKCHBIE OTHOIIICHH S, TPUMEHSIEMbIe B TTPEAIPUHU-
MAaTeJIbCKOM JIeATEIbHOCTH.

JI1s 3aIUThl YaCTHBIX UHTEPECOB I'Pak/iaH BO B3aMMOOTHOILEHUSIX ¢ KOMMEPYECKUMHU Opra-
Huzarusamu cT. 426 'K P® npenycmarpuBaeT cieliiaibHyI0 pa3HOBUIHOCTH MTyOJIMYHOTO JOTOBOPA,
KOTOpasl 3alpeiiaeT KOMMEpYeCKUM OpraHU3alisaM OKa3bIBaTh IIPEATNIOUTEHUE OIHOMY JIMILY NIepest
APYTUM TPU TIPOAAXe TOBAPOB, BBIIOIHEHUH Pa0OT MM OKA3aHUMU YCITYT.

Wrtak, Bo3HMKawmue B cpepe HMyIIeCTBEHHBIX OTHOLIEHHI My0JUYHbIe HAYaJIa BHO-
CAT KOPPEKTHBBLI B HEKOTOPbI€ YACTHONPABOBbIE OTHOWIEHUS B IeJsIX 3alUTHI UMYyIIIe-
CTBEHHBIX HHTEPECOB IpakJaH Kak 0oJiee cjaadoil CTOPOHBI B IPaKJaHCKUX PABOOTHO-
HIEHHUSIX C y4acTHeM Cy0'beKTOB NpeANpPUHUMATEIbCKOI 1esITeTbHOCTH .

ITpu 3TOM coxpaHsieTcs: KOHCTPYKIMS I'PakAAHCKOTO MPAaBOOTHOILLIEHUS U MIPUCYILUE €l MTPU-
3HAaKH, T.€. BOBME3AHOCTh, SKBUBAJIICHTHOCTh, CUCTEMA TIPaB M OOSI3aHHOCTEH, a TaKXe OCHOBHBIC
MIPUHIIMIIBI TPAXKJAHCKOTO MpaBa — CBOOOA JOroBOpa M JAMCIIO3UTUBHOCTh B OTHOIICHUsIX. B yact-
HOCTH, 3TO Pa3IMYHOIo pojia MpaBa YYaCTHUKOB JIOTOBOpA, HAIPaBJICHHbIE HAa PEaIU3allUI0 YCIOBUN
JOroBOpa, BKJII0YAsl MPAaBO HA U3MEHEHHE U JOCPOUHOE MTPEKpallieHUe JOroBopa.
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O0603HaYEeHHBIN TyaJIU3M, MPUCYIIUI HEKOTOPHIM YaCTHOIPABOBBHIM OTHOIIECHUSIM, TpeOyeT
rapMOHU3AIIMHY YaCTHBIX MHTEPECOB CYOBEKTOB MPEIPUHUMATENTLCKON IETETbHOCTH U ITyOTMYHBIX
MHTEPECOB TOCYIApCTBA, KOTOPasi JOCTUTAETCS MyTeM CO3AaHMs HEOOXOIUMOTro MPaBOBOTO MeXa-
HHU3Ma 10 3allMTe UMYIIECTBEHHBIX MHTEPECOB YACTHBIX JIMII. I 1aBHOE, YTOOBI 3[€Ch COXpaHsLICS
MPAaBOBOM MApHUTET, UCKTIOYAIOIINI TpaHC(OopMaIrio MyOIMYHO-TIPABOBBIX HA4Yasl B YaCTHONPABO-
BbI€, MO0 OIPEISIISIONIMM B STHX OTHOIIEHHSX JOJIKEH ObITh MPUHIIMIT IEPBEHCTBA UMYILIECTBEHHOTO
MHTEpeca YaCTHOTO JIULA.

Takum 06pa3oM, B3aMMHOE TIPOHUKHOBEHHE MyOJTMYHO-TIPABOBBIX HAYasl B YaCTHOIPABOBBIC
JOJKHO OBITh HACTOJIBKO TAPMOHMYHBIM, YTOOBI HE HAPYIIUTH OajlaHC SKOHOMUYECKOM KU3HU 00I1Ie-
crBa. V6o moboi, naxe He3HAYMTETbHBIN TIepeBeC MOKET MOBJIEUb 3HAUUTENIbHbIE COLTUAIIBHBIE TIPO-
O1emMbl B 9KOHOMHKe. Tem Oosiee 4To cucTeMa HaKOIUIEHHs OOIIECTBEHHO-COIMAIBHBIX JIEHEKHBIX
(boHIOB (OIOIKETHBIX ¥ BHEOIOIKETHBIX CPEICTB) (POPMUPYETCS TIOCPEACTBOM Pa3IMUHBIX MEXaHU3-
MOB TPaBOBOTO PEryJIMPOBaHMUsI OOLIECTBEHHBIX OTHOIIEHU. DKOHOMUYECKUE 3aKOHBI YCTAaHABIIH-
BAIOT, YTO HAIIMOHAJIBHBIH BaJIOBOM MPOAYKT (10x0M) hopMupyeTcs B OOJIbIIIEH CTENIeHH, B pe3yJIbTare
OCYLIECTBJIEHUS TPEIIPUHUMATENILCKON JEATEIbHOCTH, TO €CTh UCKJIIOUUTEIBHO YaCTHOIIPABOBBIM
METO/IOM, OIHAKO (DOPMHUPOBaHKE OOIIECTBEHHOTO COIMAIBHOTO AEHEKHOTO (DOH/A U €ro JaIbHEeN-
11ee rnepepacrpeeseHre Cpey rpakaaH OCyIIeCTBIISETCS MyOIMYHO-TIPABOBBIM METOIOM.

B KoHE4YHOM cueTe 1 B IepBOM, ¥ BO BTOPOM CiIyuae MpeBaIMpyeT YacTHbIN uHTepec. [1yomny-
HBIH, T.€. TOCYJapCTBEHHBbI, UHTEPEC B JAHHOM CIlyyae 3aKJI04aeTcs B cO3AaHUM 3P(PEKTUBHOTO
MPaBOBOTO MEXaHMU3Ma, CIIOCOOHOTO YHAOBJIETBOPUTH YACTHBIE MHTEPECHl BCEX COLMAIBHBIX CJIOEB
o6mectBa. [To Mbiciiu M.M. ArapkoBa, BJIacTh, IOCTPOEHHAs Ha Havas1ax OOMECTBEHHOTO CITyKEeHUS,
Oosee coBMeCTUMA ¢ MHIMBUAYATbHON CBOOOIOM, YeM JIMYHO-CBOOOIHAS (TOCIIONICKAs) YacTHOIpa-
BOBasi Bi1acThb. [loaToMy HamboJbllee MPaBOBOE BHIPAKEHUE JIMYHOW CBOOOBI omnpenesnsiercs: Gop-
MYJIOW: MUHIMYM TIPaB BJIACTH — HEOOXOAMMAs BJIACTh — MO MPUHIIUITY COIUATIBHOTO CITyKeHus '°.

Crnenyer Takke OTMETUTh, YTO B CUCTEME [IPABOBOrO PETYJIMPOBAHUS I'PaXAAHCKO-TIPABOBbBIX
OTHOILICHUH YaCTHOE MPaBO HE JIOJKHO MPOTUBOIIOCTABIISATHCS MyOIMIHOMY MPaBY, TaK KaK Kax bl
U3 3THX CMOCOOOB MPABOBOTO PEryIMPOBAHUS BHITONHSET CBOM (DyHKIIMOHAJIbHBIE 33/1auu. Tem He
MeHee B JIOKTPUHE [TpaBa UMEETCs psiJ] HAYYHbIX BO33PEHUI U TEOPETUUECKUX TOJIOKEHUI O POTH-
BOIOCTABJIEHUN YKa3aHHBIX CIIOCOOOB MPABOBOTO PETYIMPOBAHUS M IPEMMYIIECTBE OTHOTO CIIoco0a
niepes JpyruM Win 00 X paszielieHnu 0e3 B3aMMHOTO MPOHUKHOBEHHU I M TAPMOHMYHOTO COUETAHMUS.
Peub uaeT o ByX OCHOBHBIX TEOPETHMUYECKUX HAINPABJICHUIX: MaTepPUAIbHOW TeOpry 1 (hOpMabHOM
TEOPUHU.

[TpencraBurenu matepuaibHoit Teopun P. Uepunr, H.JI. [TioBepuya, C.A. Mypowmiies, JI.W.
[Nerpaxunkuii, b.b. YepenaxvH BeIABUTaIN UIEIO O TOM, YTO MHOKECTBEHHOCTbh YaCTHBIX MHTEPECOB
3alUIIAIT OO ITyOIMIHBIA UHTEPEC, U, HAOOOPOT, HOPMBI ITyOJIMYHOTO TIpaBa CIIyKaT MHTepecaM
OTIEJIbHBIX YaCTHBIX Jinil. Harprimep, eciti cyObeKT cunTaeT ceOst ypaBOMOYEHHBIM B OOIIIEM HHTe-
pece, Ha OJ1aro MOJBIACTHBIX WM COLUAJIBHOM TPYIIIBI, MBI UMEEM JIEJI0 C COIMATBLHO-CITYKEOHBIM
MIPaBOM; €CJTU € B CBOEM JIMYHOM MHTepece — Nepe/l HaMH JIMIHO-CBOOoHOe TTpaBo?’. OTciona clie-
IyeT, 9TO CyObEKT I'PakIaHCKO-IIPAaBOBOrO OTHOIIEHHSI B 3aBUCUMOCTH OT €TI0 BOJIEHAIIPABIEHHOCTH
Y MHTepeca MOXET MOMacTh B 00JIaCTh MyOIMYHOTO MM YacTHOro mpasa. IlogoOHoe pasnuyue 1o
BOJICHAITPABJIEHHOCTH MHTEPECOB pa3rpaHIMUMBAET YACTHOE MIPABO M MYOIMYHOE, BO BCSIKOM CIIydae,
10 METOY IPAaBOBOI'O PETyJIMPOBAHMUS.

[No HameMy MHEHHI0, BOAOPA3AEIOM MEXIY YaCTHBIM U ITyOTMUHBIM IIPABOM B IAaHHOM CJTydae
SIBJISIETCS JIMYHBIN, TOYHEE, YACTHBIN UHTEPEC, OTPAKAIONIHIA BOJIIO M UMYITIECTBEHHYIO MOTPEOHOCTD
TOJIBKO OJJHOT'O JIUIIA. YJOBJIETBOPSsl IMUHBIN MHTEPEC, JIULIO0, TEM CAMBIM HE PACILIEIISIET €r0 Ha MHO-
’KECTBO YaCTHBIX MHTEPECOB JIPYTHX JIMII, KOO €ro BOJIS B STOM CJIydae HalrlpaBjieHa Ha YJOBJIETBOpE-

19 Azapros M.M. VI36paHHBIe Tpyap! 0 TpaxaaHckomy npasy: B 2 1. T.1. C. 93.

20 Yepenaxun b.5. Tpyapl no rpaxgaHckoMy npasy. C. 98.
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HHE TOJIbKO JIMYHBIX TIOTPEOHOCTEM, a He OOIIECTBEHHBIX, UTO SBJISIETCS KPUTEPHEM UCKITIOUUTEIBHO
YaCTHOTO TpaBa, HO He myOnuyuHoro. [losaToMy uaes MaTepuauCTOB O BOZMOXXHOM B3aMMOIIOTJIO-
IIIEHWX YaCTHOTO M MyOJIMYHOrO MHTEpeca W, Kak CIE/ICTBUE, paBa HUBEIUPYET, T.e. (DaKTHUECKH
yIpa3qHseT, MHOKECTBO YaCTHBIX HHTEPECOB, MOPOKAAsi TEM CaMbIM OJJMH OOIIECTBEHHBIN MHTEPEC.

Croponnuku opmaibaoi Teopun nipasa l0.C. 'ambapos, I'.®. lllepmenesuy, 1.A. [Tokpos-
CKMI1 BO IJIaBYy yIJIa CTaBST CaMO MPABOOTHOIIIEHHE, & UMEHHO MPaBOBOE MOJIOKEHHUE JIUI] B 00s13a-
TEJIbCTBE — JIOJUKHMKA, T.€. 00S3aHHOTO JIMIA W KPEAUTOPa, IIPABOMOYHOTO TPeOOBaTh UCTIOTHEHUS
y JIOJDKHUKA. B 3TOM cilyyae mpaBOMOYHOE JIMIIO ISl 3aIMThl CBOMX MMYIIECTBEHHBIX MHTEPECOB
BITpaBe MpUOETHYTh K TOCYJapCTBEHHON (hOpMeE 3aIUThl CBOMX MHTEPECOB Ha OCHOBE HOPM ITyOJIMY-
HOTO IpaBa B LEJIsIX MPUHYIUTEBHOTO BO3IEUCTBUS Ha 00s13aHHOE JTUTIO. [1pr 9TOM He yunThIBaeTcs,
YTO TOCYJAPCTBEHHASI BJIACTb YCTAaHABIMBAET U MPEJOCTABIISIET YYaCTHUKAM TPk JAHCKOTO MPaBOOT-
HOIIIEHHsI paBHbIE MPaBa 110 3aIUTe CBOMX UMYIIECTBEHHBIX MHTEPECOB OE30THOCUTEIBHO, SIBIISIETCS
JIMIO KPEJUTOPOM UJIH JIOJKHUKOM.

[Tostomy B Teopumn (popMaIbHOTO CBOKMCTBA HE YUUTHIBAIOTCS OA30BbIe MPUHIIUIBI TPaXJaH-
CKOTO ITpaBa, a IMEHHO PaBHOIIPABUE CTOPOH B 00513aTEJIbCTBE, B TOM YHCIIE U B LIEJISIX 3AIUThI CBOUX
MHTEPECOB, HE3aBUCHMO OT IPABOBOTO MOJIOKEHHUS JIUIA B 00S3aTENIbCTBE, a TaKke CBOOOIA BOJH
Y JISVCTBUS TP peaii3alliyl MPaBOOTHOIIEHU S, HO B Tpefesiax HOpM YacTHOro rnpasa. Mtak, ¢op-
MaJIbHAsI TEOPUSI HE YUUTHIBAET 0A30BBIX MPUHIUIIOB YaCTHOT'O TpaBa, TeM OoJiee MPOBO3IJIAIIIEHHBIX
B HOpMax IpaJaHCKOTO MpaBa, O3TOMY B MPAKTUYECKOM KU3HU JaHHASI TeOpeTHUYecKasi KOHIIE-
s MasiodddekTuBHa. DPPEKTUBHOCTD 3/IECh MOKET ObITh JOCTUTHYTA TOJBKO MPU COYETAHUU U
B3aMMOCBSI3M MaTepUaIbHON Teopuu ¢ hopMasbHON Teopuer. [Ipu 3ToM 0003HaYeHHOe coYeTaHue
JOJKHO OBITh HE OJIHOBPEMEHHBIM, a MOCIIEI0BATEIbHBIM B 3aBUCMOCTH OT UCTOYHMKA BO3HUKHO-
BEHMsI [TPaBOOTHOIIeH!. Harpumep, eciii TaKiM UCTOYHUKOM SIBJISIETCS. UMYILIECTBEHHBIN HHTEpEC
YaCTHOTO JIMIA, TO B TIEPBYIO O4Yepe.ib MOJIeKAaT MPUMEHEHUI0 HOPMbI YaCTHOTO TPaBa, a B MOCIe-
AYIOIEM, B LIEJISIX 3aIUTH UMYIIECTBEHHOTO MHTEPECa YaCTHOTO JIUIA, MOTYT MPUMEHSTHCSI HOPMBI
MyOIMYHOTO MpaBa.

B Tex ciyuasix, Korja ICTOYHUKOM BO3HHUKHOBEHUsI PABOOTHOLIEHUS SIBJISIETCS] OOIIECTBEH-
HBIl UHTEpEeC, HAIPHMEp BHITIOIHEHUe padoT, OKa3aHWe YCIyT WM MOCTaBKa TOBAPOB LIS TOCyaap-
CTBEHHBIX HYX[, T.e. C y4acTUEM TOCYIapPCTBEHHBIX MPEANPUITUNA, OPraHU3ALUN U yUPeKICHUH,
AEATeTBHOCTh KOTOPBIX CTPOrO perjiaMeHTHPYeTCsl MMIePaTUBHBIMI HOPMaMH TIpaBa, [UIsl UX pea-
JIM3aIUK pelalnee 3HaYeHue UMEI0T UMIIepaTUBHbIE HOPMBI IyOJIMYHOTrO MpaBa. B nocneyormem,
B IIPOLIECCe Pean3aliy TPakJAHCKOTO MTPABOOTHOIIEHH S, JOJKHBI IIPUMEHSATHCS HOPMBI YaCTHOTO
npasa.

Cremyetr OTMETHTD, YTO B COBPEMEHHOW TEOPUH I'PaKAAHCKOTO IPaBa MMEETCs ellle OJHa KOH-
HETIHS O pa3rpaHUYEHNUH ABYX MPABOBBIX METO/IOB PETYJIMPOBAHUS MO OOBEKTUBHOMY TpaBy. OCHO-
BOTOJIOKHUKAMHU JTAHHOW KoHIermuu siBisiiorcss B.A. BenoB u A.B. BaGaeB, KoTopble 3aHUMAIOT
0OpaTHYIO TOUKY 3peHHUs], B OTVINYME OT «MATePUAIUCTOB» U «(OPMAJIMCTOB», Moiaras, 4Yro MHTe-
pec HUKaK He MOXeT ObITh KpUTEpUeM KJIacCU(UKAIIMM HU HOPM IpaBa (IpaBa B OOBEKTUBHOM
CMBICJIE), HU CYyObEeKTUBHBIX MpaB?!. OCHOBHas M/esl CTOPOHHUKOB «OOBEKTUBHOTO MPaBa» 3aKJIO-
YyaeTcs B OTPUIAHUM MHTepeca KaK MCTOYHWKA M CyOCTaHIIMU BO3HUKHOBEHUs MIPABOOTHOIIICHUS B
TOJI3Y TOTO, YTO TAKOBBIM SIBJISIETCSI HOpPMA TPaBa, T.€. TPaBO B 00bEKTUBHOM cMbIcie. IHbIMHU cT10-
BaMM, He MHTEPEC JIMIIA, a MPaBO SIBJISIETCS] OCHOBHBIM KPUTEPHEM pa3rpaHUYEHHs YaCTHOTO IpaBa
Y IyOIMYHOTO TpaBa.

He cyObekTHBHOE MpaBO CTAHOBHUTCS YACTHBIM OT TOT'O, UTO, Oy/Iy4YH HApyIIEHHBIM, OHO 3aIlIy-
I[aeTcsl 0 MHUIMATHBE YaCTHOTO Jiviia, cuntaeT A.B. babaeB, a poBHO HAOOOPOT: YACTHOMY JIHILY
JaeTcsl MHUIIMATHABA 3alUThI JIMIIb TAKUX TPaB, KOTOPBIE TIO MPUPOJIE CBOCH SBJISIOTCS YaCTHBIMH.

2! Bubaes A.B., Beaos B.A. OcHoBHOE paszeneHue npasa // I'paxaaHckoe paBo. AKTyaJIbHbIE ITPOOIEeMbl TEOPHU 1 TIPAKTHUKY /
ITox o6wr. pex. B.A. Benosa. M., 2008. C. 46.
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Hapyiienue npaBa, fajiee yTBEpKIAI0T «0ObEeKTUBUCTBI», HEM30EKHO CIIEYET MOC/Ie €r0 BOZHUKHO-
BEHMS M HUKOT/IA He TIPE/IIIIECTBYET MY, a 3HAYUT, ObITh IEPBONPUIMHOM, OIPEICIISIONIEH IPUPOTY
PEryJIsSTUBHOIO IpaBa, sIBHO HUKAK He MoxeTr??. JlaHHAs KOHIEIIMSA BeChbMa MpHBJeKaTeIbHA /IS
UCCIIeIOBaHKMST HCTOYHUKOB ITpaBa, a MMEHHO UCTOPUM WX BO3HMKHOBEHHS M Ha3HAuUCHHUs IpaBa B
oO1ecTBe.

OpnHaKo /151 OTpe/iesieHUsI KPUTEPHUEB, YCTAHABIMBAIOIIMX IPaHb MEXIY YAaCTHBIM M MyOIMY-
HBIM IIPABOM, CYIIIECTBEHHOE 3HAYEHNE UMEIOT TEPMHUHBI «9aCTHOE» M «ITyOJTMYHOE», & UMEHHO 3TH-
MOJIOTHSI ¥ TEHE3UC X TIPOUCXOKICHHUS.

M3BeCTHO, YTO YEJIOBEUSCKUIA TP/ SIBJISCTCS MICTOYHUKOM CO3JaHuUsI MMYIIECTBA (ToBapa WK
BeIIN), KOTOPOe SBJIAETCS OOBEKTOM I'PakJAHCKOr0 000poTa, 0OYCIOBICHHOTO MOTPEOHOCTHIO, T.€.
3aMHTEPECOBAHHOCTBIO MHIMBK/IA B TIOJyY€HHH JAHHOTO UMYIIIECTBA BO BJIAJICHUE, ITOJIb30BAHUE WJIH
pacniopstkerue. [Ipy 3ToM HEOOXOAMMO YYecCTb, UYTO YelIOBEKa K TPyAy MOOyKIaeT Mpekie BCEro
MaTeprasibHas MOTPEOHOCTb, T.€. UMYIIECTBEHHbIM HHTEPEC, KOTOPHIN XapaKTepu3yeTcs: WHIUBUIY-
QJIBHOW MOTPEOHOCTHIO JIUIA B UMYILIECTBE, JKEJAIOIIEr0 YCTAHOBUTH a0COMIOTHYIO BJIACTD HA/l STUM
MMYIIIECTBOM C TIPAaBOM CBOOOIHOTO pacropsikeHust uM. [locienHsss moTpeOHOCTh BiieveT 3a co0ou
APYryI0 MOTPeOHOCTh, @ UMEHHO (hOPMATU3ALIMIO OTHOIICHUS JIMIIA K CBOEMY MMYIIECTBY B BUJIE
IOPUINYECKON PeryIaMEeHTAIMU UCKITIOUUTEIFHOTO MJTA HEMCKITIOYUTEILHOTO TIpaBa Ha UMYILECTBO, a
TaK’Ke PerjiaMeHTAIMIO 3alUThl THX MPaB.

IOpunnueckas popManuzaiysi yKka3aHHBIX MPaB OCYIIECTBIISAETCS MyTeM MPUHATHS ToCyIap-
CTBOM HOPMAaTHMBHBIX AKTOB, ONPEJICIISAIONIMX TMPABOBOM MEXaHWU3M YCTAHOBJICHHS IOPHUIMUYECKON
CBSI3M JIMILIA C IPUHAJUICKAIIMM €My UMYIIECTBOM, a TAKKe MOPSJIOK BJIajIeHNsI, ITOJIb30BAHMUSI U pac-
MOPSUKEHHUST STUM MMYILIECTBOM B OTHOIICHUSIX C JIPYTMMH JIMIIAMU, YTO SIBJISIETCS YaCTHOIMPABO-
BOW periaMeHTariei OOIIeCTBEHHBIX OTHOMICHUI. A MPOLEAYPHI 10 3aIllUTe UMYILIECTBEHHBIX IPaB
CYOBEKTOB TPakJAHCKOTO MIpaBa peryarpyloTcss HOpMaMH IyOIMYHOTO MpaBa.

Wtak, mpeanochUIKOl Jisi NMPUHATHS TOCyJIapCTBOM YaCTHONPABOBBIX WJIM MyO-
JIMYHO-NIPABOBBIX HOPM SIBJISIIOTCS BO3ZHUKAIOIHE B 00I[eCTBE OTHOIIEHHUsI NMYIIIECTBEH-
HOT0 XapaKTepa, MOPOo’KJAeHHbIe HHTEPECOM, BoJieil B /IefiCTBHSIMH Pa3JNYHbIX Cy0ObEKTOB
npasa, n30paBUINX Ty HJIM HHYIO IPAaBOBYK) MO/IeJIb TOBE/IEHNsI 10 CBOEMY YCMOTPEHHIO H
NpeaycCMOTPEHHYI0O HOpMaMu NIpaBa.

JIs1 yCTaHOBJIEHWS] KPUTEPHEB pasrpaHUYEHUs] MEKIYy HOPMaMHM YacTHOTO W IyOJUYHOIO
NpaBa WM YCTAHOBJICHUS] KX COYETAHUsI M COOTHOLIEHHS MEXK]ly COOOH BOBCE He 00S13aTeIbHO MPH-
AEpKUBATbCS TOM WM MHOM TEOPETUYECKOW KOHLEeNUUu. i rpakaaHCKO-IIPaBOBbIX OTHOILIEHUI
oIpeiesisiolIee 3HaYeHue UMeeT BO3MOKHOCTb TPUMEHEHH I, IPUYEM 110 Mepe HeOOXOIUMOCTH, Kax-
IOV U3 HA3BaHHBIX CUCTEM MPABOBBIX HOPM. TOJIBKO B 3TOM Cilydae MPOMCXOIUT FAPMOHMYHOE COYe-
TaHUEe CYOBEKTUBHBIX WHTEPECOB JIMIA ¢ OOBEKTUBHBIMU BO3MOKHOCTSIMH POCCHIICKOTO TIPABOIIO-
psiIKa, TIO3BOJISIIONIETO HApsIy ¢ HOPMaMK YaCTHOTO MpaBa Py HEOOXOAMMOCTH MTPUMEHSATh HOPMBI
myonaHoro mpasa. Moo mo mepe pa3BUTHS OOIIECTBEHHOM KU3HU, OCOOCHHOCTE SKOHOMWKU B
YCJIOBUSIX MHIYCTPUAIBHOTO U MOCTHHAYCTPHATIBHOTO OOIIECTBA IPOUCXOIUT YCUIIEHHE B3aUMOJICH-
CTBUSI MEK/Ty YaCTHBIM U ITyOJIMYHBIM [TPABOM U Ja’ke MX B3aMMOITPOHUKHOBEHHE 23,

§ 4. IlonsiTHE IPAa’XKAAHCKOT0 NIPaBa

K Bormpocy o MoHATHM TpakJAHCKOTO TpaBa TEOPETUKAMU U CHeIUATUCTAMH B JIAHHOM 0071a-
CTHU npaBa HpI/IMeHHIOTCH caMbIE pa3HbIe IIOAXO0Obl, JOBOAbI U Cy)K,HeHI/IH. HpI/I 9TOM HE HpOCHC)KI/I-
BaACTCAd KaKaH-JII/I6O onpeneneHHaﬂ I/IIICfIHElH KOHIICHIINVA IMOHATUA Fpa)K)IaHCKOFO npaBa. O‘JCBI/I,Z[HO,
YTO «I'PaXkJAHCKOE» TIPOUCXOANT OT PUMCKOTO Civilis, 0003HaYaIoNIHiA I'pak JAHCKUI, PABHO KaK BCEX

22 Tam xe. C. 48.

2 Anexcees C.C. I'paxxpanckoe mpaso. C. 9.
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0O0beIMHSET OIpe/ie/ieHNe TPaXKJAHCKOro MpaBa KaK YacTHOro mpasa. Bo BceM oCTaJIbHOM B3IJIS/IbI
Ha CyTb IPaIaHCKOTO IIPaBa M €r0 TEOPETUYECKOE ONpe/ieiEeHUE Pa3INnYaloTCs.

Cy1iuecTByolye B IOKTPUHE IpaBa B3IVIA/1bl HA IOHATUE I'PakIaHCKOIO IpaBa MOKHO YCIIOBHO
pa3feauTh Ha TPU TEOPETUUYECKUE KOHLICTIIUM:

1) KoHUENIMA OTOXKIECTBIEHUS I'PaXIaHCKOI'O IIPaBa C YaCTHBIM IIPABOM;

2) KOHIENIIUS UMYIIECTBEHHOTO PEryJIMpOBaHUS;

3) KOHIIENIIM 1, OCHOBaHHASI HA CAMOCTOSITEJTLHOM, OTPACIeBOM CUCTEMATU3AIIUU I'PAXKAAHCKOTO
3aKOHOJATENIbCTBA, PETYJIUPYIOLIETo Bee chepbl UMYILECTBEHHBIX OTHOIIEHHI, BOZHUKAIOIIAX MEXK LYy
rpakJIaHaMH ¥ I0PUAMIECKMMH JIMIIAMU WITH, TaK Ha3biBaeMasi Teopusi 000COOIeHUsI.

[Mpeobnanatomeii sBAsSETCS TOYKA 3PEHUs] O TOKAECTBE TPaXKTAHCKOTO IMpaBa M YacCTHOTO
npaBa, KOTOPOH MPHUIEPKUBAIOTCS OOJNBIIMHCTBO IUBUIMCTOB, KaK KJIACCUKOB, TaK U COBPEMEH-
HukoB: ['.®. lllepmenesuy, E.B. BacbkoBckuii, B.W. Cunaiickuii, E.A. CyxaHoB. [Ipennocbuikoit
JUIs1 TIOCTPOEHUSI TAHHOW TeOPETUYECKON KOHIENIIMU TOCTYKUJT YCTOSIBIIUIACS CO BPEMEH PUMCKOTO
KJIACCMUYECKOTO TpaBa Jyau3M B JIeJICHUH MTpaBa HA YaCTHOE U MyOJIMYHOE.

B3r1sip1 CTOPOHHMKOB OTOXKIECTBJICHUSI TPaKIAHCKOTO MPpaBa M YaCTHOTO MpaBa 0a3upyIoTcs
Ha TOM, YTO YaCTHOIPABOBBIE OTHOIIEHHUS] OCHOBAHBI Ha UMYIIIECTBEHHOM MHTEpece JIUIa, CBOOO/E
BOJIM U JIEVCTBUI 10 pacIOpsKEHUIO IPUHAUIEKAIIMM €My UMYIIECTBOM BO B3aMMOOTHOIIEHUSIX C
apyrumu unamiu. 1o cyTy JaHHas XapakTepucTUKa MpeaonpeaeseT MpeaMeT I'PakAaHCKOro IpaBa.

I'paXkJaHCKMM WM YacTHBIM TPaBOM B OOBEKTMBHOM CMBICIIE HA3bIBAETCS COBOKYIHOCTb
HOPM, OTMpEIeNSONUX B3aMHbIE OTHOIIEHUS JIOICH B MX YaCTHOW KW3HHU, & B CYyOBEKTUBHOM
CMBICJIE — Mepa BJIACTH M CBOOO[IBI, MPEIOCTABJICHHAS OTACIBbHBIM JIMIaM B 3Tol cepe?. OToxk-
JECTBJISIS TPaXAAHCKOE NIPaBO C YyacTHbIM, E.B. BacbkoBCKMi1 pacKpbIBa€T TeM CaMbIM JJBa OCHOBO-
TMOJIaraloMX MPU3HAKa TPakJIaHCKOTo TpaBa. [lepBelii MpU3HAK — OOBEKTUBHBIA, KOTOPBIM aBTOP
XapaKkTepu3yeT IpakJaHCKOe IIPaBO KaK COBOKYIHOCTb HOPM, OIPENEIISIOIUX CUCTEMY B3aUMHBIX
OTHOILIEHUIN YaCTHOW XW3HU JIOJEH, IPU 3TOM HE YTOUHSsI, KAKUX UMEHHO OTHOIIEHUI: UMYIIe-
CTBEHHOT'0, HEMMYITIECTBEHHOTO XapaKTepa WM UHBIX OTHOIeHWA. BTOpol mpu3Hak — cyObeKTHB-
HBII, XapaKTepHU3yIOIUil BHyTPEHHEE, T.€. IMMaHEHTHOE, COCTOsTHUE CYObeKTa IpakAaHCKOTO TpaBa,
OTpa’Kalollee ero BOJIIO K YCTAHOBJIEHUIO B3aMMOOTHOUIEHUH ¢ ApyruMu Junamu. [1pu atom aBTOp He
MpeyCMaTpUBAET BO3MOKHOCTb PUMEHEHHSI K YaCTHOIPABOBBIM OTHOIIEHUSIM HOPM ITyOJIIMYHOTO
— MPaBOBOI'O XapakTepa IJisl 3allIMThl UMYIIECTBEHHBIX TPaB CyOBEKTOB.

Kpome Toro, aBTop He pacmmprit 001acTh MPUMEHEHHS YaCTHOIPABOBBIX OTHOILICHUI MEXIY
(puznyeckuMu 1 IOPUINIECKUMU JIULIAMHU WA TOJBKO MEXKY MOCTISTHUMU, IIPU STOM OrpaHUYMBasI
JAHHBIE OTHOLLIEHHUS TOJIBKO MEXY TpakJaHaMU. ABTOPOM HE YTOUHSIETCS TaKkKe CUCTeMa OTHOILe-
HUIA, BOBHUKAIOIIUX MEXIy CyObeKTaMH I'PakIaHCKOTO MIpaBa, a UMEHHO, BKJIIOYAET JI OH BEIIIHBIE,
HACJIECTBEHHbIE U ABTOPCKME MpaBa B JaHHYI0 CUCTEMY OTHOLIEHUI WM OrPAaHUYMBAETCS UCKIIIO-
YUTEILHBIMU TTPaBaMU B CHITY UX TTPUBATHOCTH M aOCOTIOTU3AIINH, YTO CYIIIECTBEHHO OIPAaHUYUBACT
cdepy NpUMEHEHU s TPaXkJaHCKOTO TpaBa.

I'.®. IlepieHeBny, ABIAAC, CTOPOHHUKOM TOXIECTBA I'PaXJAHCKOrO IpaBa M 4YaCTHOIO
npasa, rmojarai, YTo rpakaaHCKOe MPaBO MPEICTaBIseT COOON COBOKYITHOCTh I0PUANYECKUX HOPM,
OIPE/ICNISIIONINX YacTHbIE OTHOIIEHUS OTAENbHBIX JHIl B oOmectBe. [Ipu 3TOM, OT™Meuan aBTop,
00J1acTh TPk JAHCKOTO MpaBa OMpeessieTcs: IByMs JaHHBIMU: 1) YacTHBIE JIMIIA KaK CyObeKT OTHO-
IIeHUs], 2) YaCTHbIE MHTEPECHI KakK cofepxkanue oTHoieHus1. Ciofla BXOAAT JUYHbIE U UMYIIECTBEH-
HbI€ OTHOIIIEHUSI CEMbH, OTHOIIIEHHUS TIO BJIA/IEHUIO, MOJb30BAHUIO U PACTIOPSIKEHUIO ABMKUMBIMU U
HE/IBUKUMBIMHU BEIlIaMU, TTPUHAJICKAIIIMMU OT/IEIbHBIM JIUIAM, 1IeJIbIi Psii OTHOIIEHUH, BO3HUKA-
IOIIMX M3 Pa3HOOOPA3HBIX JOTOBOPOB, a TaKKe BCJECTBHE MPUIMHEHHU S Bpea 1yKUM UMYIIIeCTBEH-
HBIM MHTEpecaM, OTHOIIEHH I, BOHHUKAIOIIHE Ha TIOUBE HACJIeJOBAHU I UMYILIECTBa .

24 Bacoxoscxuii E.B. YaeOunk rpaxpaHckoro mpasa. M., 2003. C. 46.

% Hlepweniesuu I'.@. YueOHUK pycckoro rpaxaanckoro npasa. T. 1. M., 2005. C. 27.
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B cBoux BeiBoax I'.®. IllepuieHeBrY pacKpbul BCE OCHOBOIOJIATAIONIME KATETOPUX I'PaXk1aH-
CKOIO IpaBa, a UMEHHO IpeIMET, METOJ, CUCTEMY OTHOLIEHUH, XapaKTEepU3YIOIIMe I'PakIaHCKOe
MIPaBO KaK CAMOCTOSITEJIbHYIO MPaBYI0 OTPACIIb, PEryIUPYIOLIYI0 UMYIIECTBEHHbIE U UHbIE YaCTHO-
IIPABOBBIE OTHOILIEHHUSI, COXPAHUB TOXIECTBO I'PakAaHCKOIO MpaBa ¢ YacTHbIM NpaBoM. Kak BujiHO,
I".®. lllepmeneBny, Tak xe kak 1 E.B. BacbkoBckuil, He ycMaTpyBaeT B IpaxJIaHCKOM IpaBe cove-
TaHUE YaCTHOIPABOBBIX HAYaJ C MyOIMYHO-TIPABOBBIMH, (PAKTUIECKU UCKITIOYAs] TIPH STOM JIEMEHTHI
MyOIMYHOCTH B TPaXKJAHCKOM IIpaBe.

OrpannumBasi rpaxJaHCKOE IPaBO YACTHBIMU MHTEpecamu oTaebHbIX jul, ['.®. Illepmene-
BUY OINOCPEIOBAHHO OTPAaHUYMBAET Takxke cepy ero NpUMEHEHHsS B OTHOIIEHUSX TOJIBKO MEXIY
rpaskJIaHaMK UCKJTI0YAsl TTPY TOM U3 CYOBEKTHOT'O COCTaBa JAHHBIX OTHOIICHUN I0PUANIECKUX JIUII.
Bo Bcem ocranmpbroM BbiBOabl .. IllepmieneBnua sIBASIOTCS BCEOOBEMITIOIIMMHE, TaK KakK aBTOP
BBILIET 32 PAMKU TPAJULIMOHHBIX 11 TOTO IIEpHOia BPEMEHU B3[JISIIOB Ha IPak/IaHCKOE IPaBo KaK Ha
PUMCKOE YaCTHOE MPaBo. DTO MPOSBISIETCS ITTABHBIM 00Pa30M B pa3rpaHUUEHNUH TP JAHCKO-TIPaBO-
BBbIX OTHOLIEHUI HA JIBE OCHOBHBIE I'PYIIIIBI: UMYILECTBEHHbIE U JIMUHBIE HEMMYILIECTBEHHbIE. Kpome
TOTO, B CAMOCTOSITEJIbHBI MHCTUTYT BBIICISIOTCS BHEJIOTOBOPHBIE ([EMKTHBIE) 00s3aTe/IbCTBA, A
TaKke Pa3InIHOrO pojia 00s13aTe/IbcTBeHHbIe OTHOIIEeHH. Chepa UMYIIECTBEHHBIX OTHOIIIEHHUI pac-
IIMPEHA TAKKe CEMEMHBIMU U HACJIEICTBEHHBIMU OTHOLIEHUSIMU.

E.A. CyxaHoB, npuiepkHBasiCh TPAAULIMOHHBIX, T.€. KJIACCUYECKHX, B3IJISI/I0B HAa IPAKIAHCKOE
MPaBoO, CYMTAET €r0 MPABOM I'PaXkJaH, MOCKOJIbKY OHO MPU3BAHO PETYJIMPOBATh MOAABISIONIEe OO0Tb-
IIMHCTBO MX B3aMMOOTHOIIIEHUH KaK MMYIIECTBEHHOTO, TAK M HEMMYIIIECTBEHHOrO Xapakrepa. [1pu
3TOM JIIOIM PYKOBOZACTBYIOTCSI CBOMMH COOCTBEHHBIMY, YACTHBIMI MHTEPECAMHU, KOTOPbIE TAKUM
00pa3oM 1o 00I1IeMy MPaBUITY BCEIIENIO ONPEAESIOT U COAePKaHNe CKJIAIBIBAIOIINXCS MKy HUMU
OTHOILICHUI*®.

CTOpPOHHMKH JPYrofl TEOPETUUECKON KOHLENIMHA — KOHUENIMU UMYIIECTBEHHOIO Peryyimpo-
BaHUS [IPU ONpeIeIEHNH I'PaXJaHCKOrO MTPaBa BILUIM 32 PAMKHU TPAAULIMOHHBIX B3[JISIOB HA HETO
KaK Ha CyOBEKTUBHOE MPABO YAaCTHOTO JIMIIA, BHIIEISIS] B TPAXKJAHCKO-TIPABOBBIX OTHOIIEHUSIX 00b-
eKTUBHOE HayaJso, T.€. TO, Ha YTO HAPaBJIEHbl BOJIS U MHTEPEC JIULA, — UMYILECTBO.

OTHoIIeHNe K BeIly, BJIacTh HaJl BEelblo, TOTPEOHOCTh B BEIllM, paCHIOPsIKEHHE BEUIbIO B BUIE
ee OTUYKASHUs JPYTUM JIMIAM SIBJISIOTCS] 0a30BBIMH MPEIIOCBUIKAMU BOSHUKHOBEHHSI B OOIIIECTBE
MMYIIECTBEHHBIX OTHOIIIEHUI MEKAY CYyObEKTaMH MpaBa, MPHUYeM He3aBUCUMO OT TOTO, (PU3NIECKHUe
3TO JIMLA WK Iopuandeckue. [JJaHHas KOHLEeNusl, 1o CyTH, Hapsiy C YaCTHBIM COJEp:KaHUEM Ipaxk-
JAHCKOT'O IIPaBa, OCHOBHBIMU KPUTEPUSAMH KOTOPOT'O SIBJISIIOTCS ABTOHOMUSI BOJIY M HMYII[eCTB eH-
HbIIl HHTEPeC, PAaCKpbIBAET €1Ie OAUH KPUTEPUI I'PakJaHCKOrO IpaBa, XapaKTepU3yeMbIil 10 TIPe/-
METY PeryJMpoBaHusl, — 3TO UMYIIECTBEHHbII XapaKTep OTHOIIEHUMH, PETYJIMPYyEMbIX HOpMaMU
IpaskIaHCKOTO TpaBa. VIMeHHO MMYILECTBO, SBJISASCH MOTPEOUTETHCKOM 11ETbI0 U OObEKTOM BHUMA-
HUS CyOBEKTa MpaBa, MOPOKAAET PA3IMUHOTO POjia IPaXkJaHCKO-TIPABOBbIE OTHOIIEHHS U, KaK Cle]-
CTBUE, Pa3/IMUHbIe UMYIIIECTBEHHBIE TPaBa, KOTOPbIE MOTYT ObITh BEChbMa Pa3HOOOPA3HBIMU B 3aBH-
CUMOCTH OT BHIOPAHHOTO UMYITIECTBEHHOTO OTHOIIECHHUSI.

NmymecTBeHHble ITpaBa, 0TMEYasl OAMH U3 IPEACTABUTENEN TEOPUU UMYILIECTBEHHOTO PeryJiu-
poBaHus B rpaxgaHckoM npase [.M1. Meiiep, UMEIOT CaMOCTOSITENIbHBINA XapaKTep, pe3KO OTINYalo-
IIUA MX OT APYTUX MpaB, U, CIEA0BATEIBbHO, JOIKHA OBITh 0CO0Ast CAMOCTOSITENIbHAST HAyKa 00 UMYy-
IIIECTBEHHBIX MTPaBaX, KOTOPYIO Mbl HA3bIBa€M I'PasKJaHCKUM NMPaBoM~’.

K.. KaBenuH, sBnsschk croponHukom [I.M. Meiiepa, aOCOMOTU3NPOBAT UMYIIECTBEHHYIO
HAaIlpaBJICHHOCTh I'paxJaHCKOro npasa. OH OoTMeuall, YTo I'pakAaHCKOMY IIpaBy IpUHAIEkKaT BCe
1paBa U IOPUJMYECKUE OTHOILEHMS, KOTOpble UMEIOT MpeaMeTOM (PU3MYECKUE BEIlM, YCIYyTH M,

% I'paxxganckoe npaBo: Yuebnuk: B2 1. T. 1/ Iog pen. E.A. Cyxanosa. M., 2000. C.1.

2 Meiiep /].H. Pycckoe rpaxaHckoe npaso. M., 2003. C. 43.
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BOOOIIIe, BCSKME MaTepHasbHble, BEIECTBEHHbIE LIeHHOCTHS. [laHHOE orpeneneHue sIBIsSeTcs, 0
HalleMy MHEHHUIO, OJHUM U3 BBIPA3UTENIbHBIX, KPATKUX U TOYHBIX ONpeJeeHHd B JOKTPHHE Tpak-
JaHCKOTO IPaBa, OTMEYAIOIINX I'PakJaHCKoe NPaB0 KAK NPaBO MMYIIeCTBEeHHbIX OTHOLIEHNH .

Cremyer OTMETUTD, YTO HAPSIYy C YaCTHOIPABOBBIMHU MHTEPECAMH UMYIIECTBEHHbIE OTHOIIIE-
HUSI BO3HUKAIOT TaKke C YYeTOM IyOJMYHBIX MHTEPECOB. DTO OTHOLICHHS IO YIUIaTe HAJIOTOB,
Pa3IMYHBIX MOILIMH, COOPOB, aKIIM30B M MHBIX BUIOB 00s3aTEIbHBIX TOCYJAPCTBEHHBIX IIATEKEH.
Oo6nazast CBOMCTBOM UMYIIIECTBEHHOTO XapaKTepa, STH OTHOIIEHHsI, O€3yCJIOBHO, MOPOKAAIOT OIpe-
JIeJIeHHOEe MMYIIECTBEHHOE TpaBO, HO HE YacTHoe, a MyOnuyHoe — (puHaHcoBoe mpaBo. [eno B
TOM, YTO HCTOYHUKOM (POPMHUPOBaHUS OOIIECTBEHHBIX MaTepHaIbHBIX OJ1ar, B TOM YKCIIE JEHEKHbIX
(hOHIOB 1151 TOCYIAPCTBEHHOM Ka3HBI SIBJISIETCS] YaCTHOMPABOBAs, T.€. TPakJaHCKO-TIPaBoOBasi chepa
AeATeTbHOCTU CYyOBEKTOB MpaBa, KOTopasi MoMyvyaeT CBOe Pa3BUTHE B MyOIMYHO-TIPABOBBIX UMYIIIE-
CTBEHHBIX OTHOIIEHUSIX. TakiuM 006pa3om, KpoMe YaCTHOITPABOBBIX, UMYIIIECTBEHHBIX 00S3aTE/IbLCTB
y CyOBEKTOB I'PaskIAaHCKOTO TpaBa BO3HUKAIOT TaKke ONpe/esieHHbIe MyOIMYHO-TTPABOBbIE UMYIIIE-
CTBEHHBIE 00513aTeIbCTBA MEPEl TOCYIAPCTBOM, SIBJISIIOIINECS POU3BOJHBIMU OT YaCTHOIPABOBBIX
00s13aTEJIbCTB.

HemebicnMo oTBIeYeHHE OT UMYILIECTBA TaM, T/ie He TOJIBKO rOCYJapCcTBO B OTHOIIEHUY OTAEb-
HBIX JIMI, HO W OT/EJIbHBIE JIMIA B OTHOIIEHWH TOCYIapCTBA OOS3BIBAIOTCSA K Psily MUMYIIECTBEH-
HbIX JeiicTBuil. [Tosatomy, yrBepskaan FO.C. 'amOapoB, Kak MPOTUBOIOJIOKEHHE YaCTHOTO MHTEpeca
00IIeMy 1 rOCYIapCTBEHHOTO CyObeKTa MHIUBHUYaJIbHOMY, TaK U TPOTHUBOIIOJIOKEHE UMYIIIECTBEH-
HOTO MHTepeca HeMMYILIECTBEHHOMY He JIaeT MpU3HAaKa, COCOOHOTO PasrpaHduyvuTh MyOJIMYHOE U
rpaskIaHCKoe TpaBo®. Beijiesisisi 3HAUMMOCTh MMYIIECTBA U UMYIIIECTBEHHOTO MHTEpeca B IpakaaH-
ckoM mipaBe, 0.C. 'amOapoB Hapsi1y ¢ STHM OOOCHOBAHHO pacIupuI cpepy pacripoCTpaHEeHUS UMY-
IIIECTBEHHBIX 00s13aTeIbCTBEHHBIX OTHOILIEHUI B OOLIECTBE, MPUCOSIVMHUB K HUM U MyOJINYHO-TIpa-
BOBbIE OTHOIICHHUSI.

Tpetbsi TeopeTrdecKasi KOHIENIHUsI SBJISIETCS JIOTMUECKUM TPOIOKEHUEM U JIOTIOJTHEHUEM
ABYX mpenplaymux. KoHmenTyanisHO OHa OCHOBaHA Ha Mjee OTPacieBOro 00OCOONEHUs IpaxaaH-
CKOTO TpaBa OT JIPYTMX OOIIECTBEHHBIX OTHOIIEHUH, HE OTHOCSIIIMXCS K YaCTHOMPABOBBIM.

[NepByio ynauHyIo MOMBITKY OMPEAEIUTD IPaXAaHCKOE MPABO MO OTPACIEBOMY ITPU3HAKY TIpe/l-
npunst B.M. Cunaiickuil. SBisisicb CTOpDOHHUKOM TOXAECTBA I'PakJIaHCKOTO U YAaCTHOTO IIpaBa, OH
pacimpuIt 001acTh MPUMEHEHHU S TPk JAHCKOTO MpaBa, OTMevast, YTO MOHSATHE YACTHBIX OTHOIIICHUI
IIMpe MOHSATHS TPAKIAHCKUX OTHOIIEHWH. [Ipr 9TOM YacTHbIE OTHOIIEHHS SIBJISIIOTCSI OTHOIIECHU-
SIMU HE TOJIBKO I'PaskIAaHCKOTO TpaBa, HO ¥ TOPrOBOTO, M YaCTHOTO MEXJyHapOJHOTO IPaBa, IO3TOMY
Ha3BaHME I'PpaJaHCKOro MpaBa Kak YacTHOE MIPaBO HE COBCEM TOYHO JIsl COBPEMEHHOI'O Ipa/1aH-
CKOTO TIpaBa, TaK Kak rpakIaHCKOE MPABO PEryIMPYeT OTHOIIEHHS HE OTHHUX TOJIBKO TPakJaH, HO U
MHOCTPAHIIEB, HAXOAIIMXCS HA TEPPUTOPUH TOCYJApCTBA, KPOME TOTO, OHO PETYJIMPYeT OTHOIIEHUSI
HE TOJIBKO rpax/iaH ((pU3MUECKUX JIMII), HO U COI030B U YUPEKICHUN (IOpUANIECKUX JIUIT)>.

Kpome M31M0XeHHBIX MPU3HAKOB B MOHATHIHOM COACPKAHUM I'PAXAAHCKOTO MpaBa AOJKHBI
OBbITh TPU3HAKHM, YKA3bIBAOIIME HA OOIIECOIMAIbHbIE MHTEpEChl OOINECTBA, OXBATHIBAIOIIUE BCE
cepbl SKOHOMHUUECKOH KU3HEACATETBHOCTH TOCYIaPCTBA, ITIaBHBIM 00Pa30M CBSI3aHHBIE C TOBAPHO-
JEHEKHBIMU OTHOIIEHUSIMU, TTOCKOJIbKY TPaXJaHCKOE MPAaBO OXBAThIBAET BaKHEHUINYIO (OCHOBOIMO-
JIaraoIiyo) 001acTh KU3HA COBPEMEHHOTO OOIIECTBA, KOTOPYIO HEPEIKO UMEHYIOT SKOHOMUYECKUM
6asucom. [Tosromy rpaskaanckoe npaso, ormevaet C.C. AsiekceeB, peryarpyeT coaepkaHue U OCHOB-
HbIe BUJIbl COOCTBEHHOCTH, OCHOBAHHS U MOPSJIOK €€ OCYILIECTBICHHUs], OTHOIICHUsI TPakIaHCKOTO
000poTa U APYTrre UMYIIECTBEeHHBIE OTHOIIICHUS BO BCeX chepax IKOHOMUIECKOM KU3HM oO1iecTBa’!.

28 Kasenun K./]. I36panHble Ipou3BeeHrs Mo rpaxaaHckomy mpasy. M., 2003. C. 170.
2. amoapos FO.C. Tpaxpanckoe npaBo. O6mias yacts. M., 2003. C. 51.
39 Cunaiicruti B.H. Pycckoe rpaxpanckoe npaso. M., 2002. C. 56-57.

31 Anexcees C.C. I'paxxpanckoe mpaso. M., 2009.
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Y‘{I/ITLIBaH, qTo 0603Ha‘~IeHHbI€ 9KOHOMMNUYECCKUEC N I/IMyH_IGCTBGHHLIC OTHOIIICHUA B O6HICCTBC
JOJKHBI PETYJIMPOBATHCS CHEIIUATIBHON CUCTEMOU MPABOBBIX HOPM, T.€. TPaKAAHCKUM 3aKOHOIATEe b~
CTBOM, YTO HE OTMEYEHO B OIpe/Ie/IEHUH I'Pak JAaHCKOTO 1pasa, mpeyiokeHHoM C.C. AsiekceeBbIM, TO
JAHHOE OITpEeIEJICHNE MOKHO JIONOJTHUTB BeIBoAaMH A.A. BiacoBa 0 TOM, YTO rpaxJJaHCKOE ITPaBo BO
BCEX CHCTEMax MpaBa OIpeJIessieTCs Kak CUCTeMa MPAaBOBBIX HOPM, PETYJIMPYIOIIUX TOBAPHO-IEHEXK-
HBbIC OTHOIIICHUSA W MHBIC OCHOBAHHBLIC HA paBeHCTBC y‘IaCTHI/IKOB HCI/IMYHIGCTBCHH])IG OTHOIIICHU A
(MMs1, YeCTh, TOCTOMHCTBO, aBTOPCTBO)?2.

Jlorndeckoe U moceIoBaTelibHoe 00beMHEHNE YKa3aHHBIX TEOPETUISCKUX BBIBOIOB M KOH-
LENIUI TO3BOJISIET ONpPEIeIUTh IPaKJAaHCKOE MPAB0 KAK CHUCTEeMY NMPaBOBbLIX HOPM, peryJiu-
PYIOIIHNX 00IIeCTBEHHbIE OTHOIIIEHUS , OCHOBAHHbIE HA PABEHCTBE, aBTOHOMMMY BOJIU H IMY-
IeCTBEHHOI CaMOCTOATEJILHOCTH , BO3HHKAIOIINE MeXKy Cy0OhbeKTaMu NMpaBa mo moBojy
HMYIIeCTBEHHBIX U JJMYHBIX He-UMYIIeCTBEHHbIX HHTEPECOB .

§ 5. I'pazxjaHcKoe MpaBo Kak OTpac/b NpaBa

Bce oOmiecTBeHHbIE OTHOIIEHUSI, BOSHUKAIOIINE MEky CyObeKTaMu MpaBa, JeJsATCs Ha caMo-
CTOSITE/IbHBIE TPYMIIbl OTHOIIEHW, KOTOPbIE PETYIMpPYIOTCS CIEUUAIbHBIMU OTPAacAEeBbIMU MPaBO-
BbIMHM cucteMamu. 1o mpeaMery MpaBOBOTO PEryJMpOBaHUS 3TO Pa3MyHble MPABOOTHOIICHHUS,
3aTparuBarOve rocyqIapCTBEHHBIC, O6HI€CTBCHHBIG N 9YaCTHBIC UHTCPECHI, YTO U MPEOONPEACTIACT UX
000co0sIeHre B CaMOCTOSITEIbHBIE TTPABOBBIE OTPACIIH.

Kaxnast n3 0603HaYeHHBIX OTpaciiell MpaBa peryyimpyeT MoJIMTHIYECKUe, COLUMAIbHbIE U 9KOHO-
MHWYECKHUE OTHOHICHU A, KOTOPBIC ITO CBOEMY COACPKAHUIO ABJIAIOTCA CHCHI/I(I)I/IIIHHMI/I H CTPOro UHAN-
BUAyaIM3MpoBaHHbIMU. [10 3TO MpruKHE Kaxgas rpymnma JaHHBIX TPAaBOOTHOIIEHUH PEryIupyeTcs
CMelUaTbHON CUCTEMOU MPAaBOBBIX HOPM, MHBIMH CJIOBAMU, CAMOCTOSITEIbHOW IMPABOBOW CUCTEMOM.
Pasrpannyenyie pa3inyHbIX TPABOOTHOIIEHUH 11O IPABOBBIM CUCTEMaM CJIEIyeT pacCMaTpUBaTh Kak
OTpacyieBOe pa3rpaHUUYCHHE.

Takum 06pazoM, Borrpoc 06 000co0IeHHH OOIIECTBEHHBIX OTHOIIICHUI PaBHO3HAYEH BOITPOCY
OTPACJIEBOTO Pa3rpaHUYEHHsI PABOBBIX CHCTEM.

CymiectByioipe 0OIIeCTBEHHbIE OTHOIIEHUSI MOKHO Pa3AeUTh 10 TPeIMeTy U METOAy Tpa-
BOBOI'O PETYJIMPOBAaHUA Ha ABE OCHOBHBLIC ITPABOBBIC OTPAC/IN: YaCTHOIIPABOBYIO U Hy6JII/I‘IHO-HpaBO-
BYIO, KOTOpbIe OOBETUHSIOT BOKPYT ceOs KOHIIEHTPHUECKMMHU KPYraMH MHbIE TIPABOBBIE OTPACIH U
nogoTtpaciau. K nepBoil rpyrine OTHOIIEHUI OTHOCSITCSI UMYIIIECTBEHHbIE OTHOIIEHUS], 2 KO BTOPO
rpyIIe — OTHOIIEHUSI, OCHOBaHHbIE HA aJMUHUCTPATUBHO-TIPABOBOM METOJIE PEryIHMPOBAHMS.

HMy1iecTBEHHbIE OTHOIIEHUS PETYJIMPYIOTCS HOpMaMH T'PaXJAaHCKOTO MPaBa, a UHBIE HE CBS-
3aHHBIC C UMYIICCTBOM OTHOIICHUSA W HE OTHOCAIIUECA K YaCTHOIIPABOBLIM OTHOILICHUSAM, PETYJIN-
PYIOTCSl pa3IMYHBIMM HOPMaMH IyOJIMYHOTO TpaBa, HAPHMEpP YTOJOBHBIM, aJMHHHUCTPATUBHBIM,
(bMHAHCOBBIM MM TIPOLIECCYATTBHBIM MTPABOM.

B rpynmny umyniecTBeHHBIX (Ipask/AaHCKO-IIPABOBBIX ) OTHOIIEHUI BXOAAT TaKXke IPyrue OTHO-
IIIeHU s, HAXOAINeCs Ha CThIKE YAaCTHOTO M MyOaudYHOro mpaa. OJHAKO MX OTpacijeBas MpUHAI-
JIEKHOCTb 000COOMSETCS HE TI0 TIPEIMETY PEeryIMpyeMbIX UMYIIIECTBEHHBIX OTHOIIEHHH, a TI0 METOLY
[IPaBOBOI'O PEryJIMpOBaHUs.

B nensx cobmonenns mpaBoBoro 0ajaHca Mekay I'PakJaHCKUM (YacTHBIM) MPAaBOM U ITyO-
JIMYHBIM TPABOM, BXOASIIMM B UMYILIECTBEHHYIO I'PYIIIY OTPACIeBON MPUHALJIEKHOCTU, JEUCTBYIO-
umm ['K PO nipenycmMoTpeH HOpMAaTUBHBIN pa3fiell MO METOAY MPaBOBOIO PETYJIMPOBAHUS pas3iny-
HBIX UMYHICCTBCHHBIX oTHolIeHui. B YaCTHOCTHU, K UMYIIECTBEHHBIM OTHOHICHHUAM, OCHOBAHHLIM
Ha aAMUHUCTPATUBHOM WJIM KHOM BJIACTHOM NOAYUMHCHHUU OIIHOfl CTOPOHBI prI‘Oﬁ, B TOM 4YUCJIE K

32 Bracos A.A. I'paxnaHckoe npaBo. O6mast yacts: Kypce jeximit. M., 2008. C. 10.
26



B. 10. AGpamos, F0. B. A6pamos. «ITomHblii Kypc rpakaanckoro mpasa Poccun. Yacts 1. O01as yactp»

HAJIOTOBBIM U JPYrUM (PMHAHCOBBIM M Q/IMUHHUCTPATUBHBIM OTHOIIEHUSIM, TPaKIaHCKOE 3aKOHO/A-
TEJILCTBO HE MPUMEHSIETCS, €CJIM MHOE He MPelyCMOTPEeHO 3akoHoaaTeabcTBoM (11. 3 cr. 2 'K P®D).

I'pax JaHCKO-TIPaBOBbIE HOPMBI YUUTHIBAIOT OCOOEHHOCTH MPEIIPUHAMATETHCKON AesATEeIbHO-
CTH, KOTOpasi He oOxomutcsi 6e3 MyOJIMYHBIX OTHOLIEHWH C OpraHaMH TOCYJapCTBEHHOW BIJIACTH,
Y KOTOpasi YCTAaHABJIMBAET ISl HUX CIIEIMAJIbHbIE TPaBUJIa, HATIPABJICHHbIE HA 3allIUTY MHTEPECOB
NoTpeduTeNel U CHIKEHUE TIPeI PUHIMATENILCKOTO PUCKA.

I'pa’kjaHCKO-IPAaBOBbI€ OTHOWIEHHUS B YCJIOBHUSIX PHIHOYHOI S9KOHOMUKH CTAHOBSATCS
0oJiee 3HAYUMBIMH JIJIs1 00IIECTBA, TAK KAK OHH BO3HUKAIOT 110 MOBO/1Y CO3JaHMs U mepe-
pacnpe/iejieHs1 0011eCTBEHHOr0 BajJoBoro npoaykra . [loaromy qanHbie OTHOIIEHUsI FPYII-
NHPYIOTCS B €IHMHYI0 NMPABOBYK) CHCTEMY H COCTaBJISIIOT CaMOCTOSITEJbHYH) INPaBOBYIO
0Tpac/ib, 0CHOBAHHYIO B 00JIbIII€el CTeNeH! HA JUCTIO3UNTHBHOM MeTo/1e IPaBOBOr0 peryJiu-
POBaHMsI, KOTOPBIA npeaonpejesier cnenuduyeckue 0COO€HHOCTH M TOHKOCTH IOpHIN-
YeCKOro MHCTPYMEHTapHsl PeryjiupoBaHusl YaCTHONPABOBBIX , HMYIIeCTBEHHbIX OTHOIIE-
HH.

Crnemyer OTMETHTh, YTO YaCTHOIPABOBBIE OTHOIIEHHUsI MIPOHUKAIOT M B MHBIE OTPACIU OOIIle-
CTBEHHBIX OTHOIIIEHWH, KOTOpbIE B TOW WJIM MHOW Mepe CBSI3aHbl C UMYIIECTBEHHBIMU OTHOIIIEHH-
SIMU, HATTPUMEP ITO CEMEWHbIE, TPYIOBbIE, 3eMeNIbHbIE U IPUPOIHO-PECYPCHBIE OTHOIIEHHS. 3aKOHO-
MepHOCTb JJaHHBIX TTporieccoB 0.I". BacuH 060CHOBBIBAI HEOOXOAMMOCTBIO TII00ATTBHOTO pa3/Ie/ieHHUs]
MIPaBOBOM CHCTEMBI TOCYJapCTBA Ha MyOIMYHOE U YaCTHOE MPABO, 3aIIMINAIOIIME TOCYJAPCTBEHHBIE
1 oOIecTBeHHble HHTepech>®. [109ToMy YacTHOE MpaBO HANPaBJICHO HA YIOBJIETBOPEHUE YACTHBIX,
MMYIIECTBEHHBIX MHTEPECOB, a IMyOIMYHOE — Ha 3aIUTYy STUX UHTEPECOB.

J1s1 perynmupoBaHUs HEKOTOPHIX IPABOOTHOIIEHWHA MOTYT OJHOBPEMEHHO MPUMEHSThCS
HOPMBI Pa3IMYHBIX OTpaciield MpaBa, HapuMep JUIsl 3allUThl YeCTH U JEJIOBOM peryTaluu padoT-
HHKa, BO3MEIIIEHUsI Bpelja pabOTHUKY B Cllydyae MOTepr KOPMUJIbIIA WM B3bICKaHUs C paOOTHUKA B
NOpsIZIKE perpecca yiepoa, BOMELIEHHOro padboToaTeieM TpeTbeMy 3a JeUCTBUS paOOTHHKA, TTO/-
JIeXkaT MPUMEHEHMI0 HOPMBI TPYIOBOTO M TPakJaHCKOro mpasa. Vnu apyro mpumep, ceMeiHbie
OTHOILICHUsI TIO Pa3ziely COBMECTHOTO MMYILIECTBA CYIPYTrOB HA JIOJM, a PAaBHO BJIAJIEHUE, MOJIb30Ba-
HHE 1 PACTIOPsKEHUE STUM UMYILIECTBOM TaKKe PEryIupyloTcsi OTHOBPEMEHHO HOPMaMH CEMEMHOTO
Y TPakIaHCKOTO TpaBa.

Kpome m3noxeHHOro oTpacieBoe 060codeHre rpax JaHCKOro MpaBa OT MHBIX OTpacyiel paBa
TMIO3BOJISIET PACKPBITh €r0 MHAWBUIyaJIbHbIE TIPU3HAKU, XapaKTepU3YIOIIHe OCOOEHHOCTh MPABOBOTO
PEryJIMpOBaHUsI MMYIIECTBEHHBIX OTHOIIIEHWH, OCHOBAaHHBIX Ha PABEHCTBE M ABTOHOMHUH BOJIU CTO-
POH. 31ech BrojiHe MOXHO cortacuthesi ¢ yreepxkaeHueM O.C. Modde o Tom, 4to rpakaaHckoe
MPaBO Kak OTpacjb eAMHOTO NpaBa eCTh CUCTEMa HOPM, PEryJIMPYIOIIUX Ha HaYaJlax paBeHCTBA UMY-
IIIECTBEHHBIE OTHOIIEHUS B UX CTOUMOCTHOM (DOpMe M CBSI3aHHBIE C HUMH JINYHbIE HEUMYIIIECTBEH-
HBIC OTHOIIICHUSI >,

[ToaToMy OCHOBHOI 3a/1aueii OTpacaeBOro 000COONEHHs IPakIAHCKOTO MpaBa SIBJISIETCs Orpe-
JeNieHre ero MecTa B MPaBOBOM CHUCTEME TOCyJapcTBa, TAe T'PakJAaHCKOE MPaBO TMOMJIEKHUT pac-
CMOTPEHHIO Kak 06a30Basi OTPACIIb MPaBa, PEryIupyoniasi UCKIIOUUTEIHHO TOIBKO YaCTHOIPABOBBIE,
T.€. UMYILIECTBEHHbIE, OTHOIeHUs1. [Ipy 3TOM crcTeMa YacTHONPABOBBIX OTHOIIEHUH PEryIrpyeTcs
CTIEIMAIBHOW CUCTEMOM TI'PaXJAaHCKOTO 3aKOHOAATENbCTBA, UTO SIBJISETCS ellle OJHUM KpUTEpUeM
000Cc00IeHH s IPAXAAHCKOTO MPaBa, Kak CaMOCTOSITESTbHOM IMPABOBOM OTPACIIH.

TakuM 00pa3oM, OCHOBHBIMU OTJIMYUTEILHBIMU MPU3HAKAMH, XapaKTePU3YIOIIUMH 000c00-
JIEHHOCTh I'PaKIAHCKOTO MPaBa KaK CaMOCTOSITENIbHOW MPaBOBOW OTPACiIH, SIBJISIIOTCS:

— CaMOCTOATEJIFHOCTD TpeMeTa U METOa MPABOBOTO PEryIMPOBAHUS;

— CaMOCTOAITETIbHOCTh (DYHKIIUI I'PaskIaHCKOTO MPaBa;

3% Bacun FO.T. W36pannble TpyAw! Mo rpakaanckoMy mpasy. C. 32.

34 Hoggpe O.C. 36pannsie Tpyasl: B 4 1. T. 2. CII6., 2004. C. 27.
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— I0PUINYECKOE COYETaHUE C IPYTMMU — CMEXKHBIMU OTPACIIsIMU I1paBa;
— HaJIMYMe CTPOMHOM, NepapXUUYeCKO CUCTEMBI I'PaXkJAHCKOIO 3aKOHOAATEIbCTBA.
Takum 00pazoM, 0Tpac/b rpakJaHCKOro NpaBa MOKHO ONpedeJUTh Kak 000c00.1eH-
HYIO I'PYIIIIY YaCTHONPABOBBIX OTHOLIEHMUII, peryJipyeMbIX ClIeHaabHON CHCTEMOM IPaxk-
JJAHCKOT0 3aKOHOJaTe/IbCTBA, KOHIENTYaJbHO 00beJMHEHHbIX B €IMHYI0 CAMOCTOSITe/Ib-
HYI0 OTPAacJib NIPaBa.

§ 6. XapakTepHCTHKA COBPEMEHHOI0 I'Pak/IaHCKoOro npasa Poccun

CoBpeMeHHOe I'pak/IaHCKOE MTPABO XapaKTepU3yeTCsl YaCTHOIPABOBOM CUCTEMOU OTHOIIIEHUH,
KOTOpbIE SIBJISIOTCS OINPEASSIIONIMMHA B SKOHOMHUYECKOU KU3HU OOIIECTBA B YCIOBUSX PHIHOUHOM
9KOHOMHUKM. [Ipy 3TOM YacTHOE MpaBO SBJISIETCS ONPEEIISIOIIUM HE TOJbKO JJIs1 SKOHOMUKH I'OCy-
JapcTBa, OHO BIIMSET TAKKE HA COLUAIIBHYIO, TIOIMTUYECKYIO M HBIe chepbl )KU3HH olImecTBa. Tak,
COIMaJIbHAsI )KU3Hb OOIIECTBA OIPEeNsIeTCs YPOBHEM OJIarOCOCTOSTHUS Tpak/aH, a MOJUTHYecKast
— BO3MOXXHOCTBIO YYaCTHsI M BJIMSIHUS TPakJaH Ha SKOHOMUYECKYIO chepy OOIIECTBEHHBIX OTHOIIIE-
HUH, B YaCTHOCTH uepe3 JenyTaTtckuil kopiyc. [loaTomy coBpeMeHHOe IpaxIaHCKOe IMPaBO XapaKTe-
pU3yeTcsi TeM, UTO peryampyeTr 6a3oBble, T.e. SKOHOMUYECKUE, OTHOIIEHHS B OOIIECTBE, OCHOBAHHBIE
Ha MpaBe COOCTBEHHOCTH.

YcraHoB/IeHME B HOPMax T'PakJAHCKOTO IMpaBa MHCTUTYTa COOCTBEHHOCTH, €rO IPABOBOTO
peknMa, a Takke MPaBOMOYMI COOCTBEHHUKA SIBJISIETCS OCHOBOIIOJATAIONIM COBPEMEHHOTO TpaskK-
naHckoro npasa. ClienyetT OTMETUTh, YTO HUKAKOE MHOE MIPABO He HAJeNsIeT JIMIO — CyObeKTa ImpaBa
CTOJTb UCKJTIOUMTEIbHOW M a0COJTIOTHOM BJIACTBIO, KOTOPOU HAJIENSIeT ero MpaBo COOCTBEHHOCTH. ITO
BJIACTh HAJl 3aKOHHO MPHUOOPETEHHOH Bellblo (MMYILECTBOM) WJIM UMYIIECTBEHHBIM ITPABOM, KOTO-
pasi MO3BOJISIET COXPAHSTh M 3alMIIATh ITU MpaBa 3aKOHHBIMH CIIOCOOAMU U CPEICTBAMU 3aIUTHI C
MOMOIIBIO TOCYIAPCTBEHHOTO MPABOIOPsAKA U €ro IPABOOX PAHUTENIBHON CUCTEMBI.

OCHOBOTIOJIATAIOIIMMHY TPUHIUIIAMYI PETU3AIMY ITPaBa COOCTBEHHOCTH SIBJISIOTCSI:

a) 3aKOHHOCTb MPHOOPETEHU S TUTYJIa COOCTBEHHHKA;

0) paBo Ha 3aIUTy 00bEKTa COOCTBEHHOCTH.

[NonHoneHHast peanm3alysi JAHHBIX MPUHIMIIOB O0OECTIEYMBACTCS MyTEM UX 3aKperUIeHUs B
HOpPMAax COBPEMEHHOIO I'Pas/1aHCKOIO MpaBa.

Jpyroii 0COOEHHOCTBIO COBPEMEHHOTO TPaKIAHCKOTO IpaBa SIBJISIETCS HAJIMYUE CIelHalb-
HOM, 000COOJICHHON CUCTEMBI I'PaKAaHCKOTO 3aKOHOIATENILCTBA, MpeaycMoTpeHHou B cT. 3 'K PO.
Oo60cobenre 1 BblIeNIeHne HOPM I'PaskIaHCKOTO TIpaBa B €IMHYI0 CTPOMHYI0 HOPMATUBHYIO CUCTEMY
C €e BHYTPEHHEH MepapXW4yeCcKOl COMOJYMHEHHOCTBIO TOBOPST O CYBEPEHHOCTH YaCTHOIIPABOBBIX
OTHOILICHUH, BO3HUKAIOIIUX B OOIIECTBE.

XapakTepHON YepTOll COBPEMEHHOIO I'paXJaHCKOTO MpaBa SBJISETCS TaKkKe AWCIIO3UTUBHBIN
XapakTtep OOJBIIMHCTBA HOPM I'PaKIaHCKOTO 3aKOHOAATEIbCTBA. [{UCTIO3UTUBHOCTD B JAHHOM CJTy-
Yae sIBJISIETCS BOIUIOMIEHUEM MTPUHITUIIA CBOOOIB M aBTOHOMHHM BOJIM YYaCTHUKOB TPk IaHCKO-TIpa-
BOBBIX OTHOIIeHHH. Ellie oqHOi 0COOEHHOCTHI0 COBPEMEHHOTO TP JAHCKOTO MpaBa sIBJISETCS BO3-
MOKHOCTb TPUMEHEHU S K I'PaXKJaHCKO-ITPABOBBIM OTHOIIEHUSIM B YCTAHOBJIEHHBIX 3aKOHOM CJTy4asix
AHAJIOTMH TIPaBa, aHAJOTHH 3aKOHA M 00BbIYaeB J1eoBoro ooopora. [Ipaktiueckas peanusanus yka-
3aHHOTO MPABOBOTO MHCTPYMEHTAPHS MOKET ObITh OCYIIECTBJIEHA TOJIBKO MPH COOMOICHUM CYOBhEK-
TaMU IPaKIAHCKOTO MpaBa MPUHIIMIIOB T00POCOBECTHOCTH, Pa3yMHOCTH U CIIPABEIJTUBOCTH.

B ycnoBusiX ppIHOYHOI SKOHOMHUKH 0CO00€ 3HAYEHHE ITPUOOPETAET TAKOW MHCTUTYT COBPEMEH-
HOT'O I'PaskIaHCKOTO 1paBa, Kak MpeJIpUHUMATEIbCTBO, OTYUYMBIIMNA CBOE IPABOBOE 3aKPEIIEHUE B
cr. 2 'K P®. B yactHOCTH, Irpax)/1aHCKOE 3aKOHOJATEIbCTBO PErYJIMPYeT OTHOIIEHUE MEXTY JIUIIAMHU,
OCYLIECTBIISIIOIIMMY MTPEAIPUHUMATENBCKYIO IEATEIbHOCTD, WU C UX yYaCTUEM, UCXO/Is U3 TOTO, UTO
MpeANPUHUMATEIbCKON SIBJISIETCS] CAMOCTOSITENIbHAS, OCYIIECTBIISIEMAst HAa CBOM PUCK JIESTEbHOCTD,
HarpaBJieHHAasl HA CUCTEMaTUYeCKOe MOTyYeHre MPUOBUTH OT MOJIb30BaHUs UMYIIIECTBOM, MTPOJAKH
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TOBApOB, BHITIOJIHEHHUsI pa0OT MM OKa3aHUsl YCIIYT JIMIIAMH, 3aPETUCTPUPOBAHHBIMU B 9TOM KayeCTBe
B YCTaHOBJIGHHOM 3aKOHOM TOpsiiKe. BaskHbIM (pakTOpOM SIBJISIETCS TO, UTO MPEANPUHUMATEILCKOM
JESTeIbHOCTBIO BIIPABE 3aHUMAThCSl HE TOJIBKO MPEANPUATHS U OPraHU3alli, HO TPaXKAaHe, 3aperu-
CTPUPOBABILIMECS B KAYECTBE MPEANPUHUMATEIIEN B YCTAHOBJIEHHOM 3aKOHOM IOPSJIKE.

[IpaBoBas xapakTepuCTHKa IOPUIMUECKOTrO JIMLA, OCHOBHBIE PU3HAKK KOTOPOT'O 3aKJII0YAI0TCS
B HAIMYUU 000COOJIEHHOTO UMYIIIECTBA, CIIOCOOHOCTH OTBEYATh IO CBOMM 00sI3aTENILCTBAM U OT CBO-
ero UMEHU MPUOOpeTaTh M OCYILECTBIIATh IPAXKJAHCKHIE MPaBa U HECTU I'PakJAaHCKUE OOSI3aHHOCTU
(mpaBocyOBeKTHOCTB) JaHa B 11. 1 cT. 48 'K P®. [1pu 3TOM MMyI1IeCTBEHHBIE OTHOIIEHHS y YYaCTHH-
KOB (yupeauTesiei) I0puInYecKoro JMIa OCHOBaHbl Ha JBYX pa3/IMYHbIX [TPABOBBIX OCHOBAHUSX: Q)
Ha BEIIHOM I1paBe (roCyJapCTBEHHbIE M MyHUILIMIIAIIbHbIE YHUTAPHBIE MPEANIPUSTHS, a TAKKE yupe-
kJeHus1); 6) Ha KOPIOPaTUBHOM TpaBe (KOpropaTuBHbIE opranu3anun). Ha atoit 6ase opuanveckue
una no cdepe AesTeNbHOCTY NOAPa3/IesIoTCs HA KOMMEPUYECKME U HEKOMMEPYECKHE.

I'paxpanckum konekcom P® ompezesieHbl OpraHU3aIlMOHHO-TIPABOBbIE (hOpMBI 0Opa30BaHUS
IOpPUJIMYECKOTO JIMIA. B 4acTHOCTH, KOMMEpUecKue OpraHuM3aluy MOTYT CO3[aBaTbCsl B (hopme
XO3SIICTBEHHBIX TOBAPUIIIECTB U OOIIECTB, KPECThSIHCKUX ((hePMEPCKUX) XO3AMCTB, XO3SMCTBEHHBIX
MApTHEPCTB, MPOU3BOJICTBEHHBIX KOONEPATUBOB, FOCYJAPCTBEHHBIX U MYHUIIMIIAIBHBIX YHUTAPHBIX
MPEANPUATHIL. A HEKOMMEpUEeCKre OpraHM3allid MOTYT CO3JaBaThCs B (DOpMe MOTPEOHTETbCKUX
KOOIEPaTHBOB, OOIIECTBEHHBIX OPraHU3allfii, aCCOLMAIINI COI030B, TOBAPHIIECTB COOCTBEHHUKOB
HEJBIKMMOCTH, Ka3a4buX OOIIECTB, OOIINH KOPEHHBIX MAJIOUMCIIEHHBIX HAPOJIOB, TOCYIApPCTBEHHBIX
yupexaeHuid T.1. B cBolo ouepesib, KOMMEpUYECKUe XO3SIMCTBEHHbIE OOIIECTBA MOAPA3ALIAIOTCS Ha
NMyONMMYHbIE W HEeMmyOIMYHbIe, OCHOBHOE Pa3fMuhe KOTOPHIX 3aKJII0UaeTCsl B CIOCOOE pa3MelleHusI
SMHUTHUPYEMBIX [IEHHBIX Oymar, IMeeTcsl B BUJY IyTeM OTKPBITON MOAMUCKH (ITyOIMvHbIe 00IIecTBa)
Y 3aKPBITOH MOAMUCKU (HEMyOIMYHbIe OOIIECTBA).

Crnemyer OTMETHTh TakXke, YTO COBPEMEHHOE TPaK/IaHCKOE MPaBO OOYCJIOBIEHO HMCKIIOUH-
TEJIbHO PIHOYHBIMH OTHOIIEHUSIMU, OOPa3yIOIIMMHU CAMOCTOSITEIbHYIO TPYIITy 00513aTeIbCTBEHHBIX
OTHOIIEHUH, PEryJUpPYyeMbIX CIELMaIbHBIMU HOPMAMU TPakJIaHCKOTO 3aKOHOJATENILCTBA. DTO pas3-
JIMYHOTO POJIa UMYIIECTBEHHBIE OTHOIIEHHU I, BOSHUKAIOIIKE B OOIIECTBE 10 TIOBOJLY IPOU3BOACTBA U
riepepacripe/ie/ieHrsi MaTepUaIbHBIX OJiar IyTeM Mpojaky, MEHBI, TapeHNs] HacJeJOBaHus1, epeJayun
BO BPEMEHHOE I10JIb30BaHKE U T.II.

Hexotopble umyIiecTBEHHbIE OTHOILIEHUS, MPEIYCMOTPEHHbIE COBPEMEHHBIM I'PaXkJaHCKUM
3aKOHOZIATEILCTBOM, paHee He ObLIM IPEIMETOM PEryJIMpOBaHIs OTEUECTBEHHOW IIMBUIIMCTHKH, TaK
Kak He ObUIM BOCTpeOOBAaHBI SKOHOMHUYECKMMM OTHOILICHHUSIMH, CYIIECTBOBABIIMMH B OOIIECTBE,
BBU/1y FOCYAapCTBEHHON MOHOIIOJIMY HA YaCTHYIO0 COOCTBEHHOCTh. OJJHAKO B COBPEMEHHBIX YCIIOBHUSIX
PBIHOYHOW SKOHOMUKH, OCHOBAaHHOW Ha CBOOOIHOM Pa3BUTUH YaCTHOW COOCTBEHHOCTH, CyIIECTBYET
HEOOXOIMMOCTh B MPUMEHEHUH HOBBIX MMYIIIECTBEHHBIX OTHOIIEHUNA. DTO OTHOIIEHHUS], BOZHUKAIO-
1€ IO MOBO/ly PEHTHI, (ppaHYaii3uHra (KOMMEPUYECKO KOHLIECCUM), & TAKKE TPACTOBBIE, JIU3UHIO-
BbI€ U [TPOYME OTHOIIEHHUS.

HoBoe 3HaueHue npuoOpenu Takxke TpaJulMOHHbIE BUIbI OTHOIIIEHHUA: KPEAUTHO-PACUETHBIE,
CTpaxoBble, apeH[Hble, MOAPsIHbIE, 3eMeJIbHbIE U JApyrue oTHouleHus. VHoW NpaBoBOW pexuM
MPEyCMOTPEH TaKke AJIsl IOTOBOPOB MOCTABKH, KOHTPAKTAINH, SHEPrOCHAOKEeHH 1, KOTOphIE COBpe-
MEHHBIM I'PAKJAHCKMM MPABOM PacCMaTPUBAIOTCS KaK Pa3HOBUIHOCTH JOTOBOPA KYILIU-ITPOIAKH.

PackpbiBast 0COOEHHOCTH COBPEMEHHOT'O TPaXJaHCKOTO TpaBa, ClefyeT BhIACIUTH ele OIUH
MHCTUTYT, 03 KOTOPOro MPaKTHYECKH HEBO3MOXHA pean3alivsi HEKOTOPHIX BUIOB YaCTHONPABO-
BBIX OTHOUICHWI, peub UJeT 00 MHCTUTYTE PErrCTpallii UMYILIECTBEHHBIX npaB. Hampumep, rocy-
JapCTBEHHAs] PErucTpalysi mpaBa COOCTBEHHOCTH Ha HEIBMKUMOCTb WJIM TOCYAApCTBEHHAs! peru-
CTpalys cTatyca IpeAlpuHUMATENsl, perucTpauus mpasa 3ajorofepkareiis Ha MPUHATYIO B 3aJ10T
HEJBIKMMOCTD, ITpaBa JepKaTesis aKIMi WM MpaBa SMUTEHTA [IEHHBIX OyMar, perucTpanus UCKITo-
YHUTEJBHBIX MPaB Ha Pe3y/bTaThl MHTEJUIEKTYAIbHOM COOCTBEHHOCTH U T.J. [lepeuncieHHble mpasa
MPUOOPETAIOT IPUANYECKOE 3HAYEHUE TOJBKO TOCIIE UX TOCYJAPCTBEHHOW PEruCTpaIiu, YTo MPSMO
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MPeyCMOTPEHO HOPMaMHU I'paXJaHCKOTO MpaBa. HeoOXoqMMOoCTh B IJaHHOW PEruCTpaliii 0O0OCHOBBI-
Baercst IByMs (paKTOpaMU: rOCYAApPCTBEHHBIM (ITyOJIMYHBIM) MTPU3HAHMEM MIMYIIECTBEHHOIO IpaBa
3a OMpe/Ie/IEHHbIM JIMIIOM M 3alllMTa JAaHHOTO MpaBa OT HECAHKLIMOHUPOBAHHOIO NOCATaTeIbCTBA Ha
HETO JAPYT¥M JIULIOM.

Bo mHoOrux ciayyasx peanusanysi IpaxJaHCKO-IIPAaBOBbIX OTHOIIEHUWI B YCJIOBUSIX PHIHOUHBIX
OTHOILICHUI He 00XOOUTCs Oe3 yJacTHs TPETHUX JIUII, KOTOPbIE MPUCYTCTBYIOT MPAKTUYECKH BO BCEX
MMYIIECTBEHHBIX OTHOILIEHUAX. B yacTHOCTH, peanu3alys CTpaxoBbIX OTHOUIEHUI BO MHOTOM OCY-
IIECTBJISIETCS C YYaCTUEM B HUX TPEThHX JIMILI BBITOIONIPUOOpETATENel M 3aCTPaxOBaHHBIX JIHIL. Vu
ApYrod mpuMmep, MPaKTUYECKU BCE KPEIUTHBIE 00SI3aTeNIbCTBA 3AEMIIMKOB 0OECTIeUMBAIOTCS Tpe-
THUMH JIMLIAMH — 3JIOTO/IATENISIMU, TIOPYIUTEIISAMH WM TapaHTaMu (OaHKaMH, CTPAXOBIIUKAMH).

Cy1ecTBeHHO U3MEHEHBI 3aJI0T0Bble OTHOLIEHUSI B YaCTU pacUIMpPeHHs IpaB 3ajlorojep:xare-
neid. BBeeH MHCTUTYT co3asiorofiepikaresiei, T.e. HECKOJIBKUX JIML, Y KOTOPBIX MOXET HaXOOUThCS
B 3aJI0T€ MTPEeMET 3aJI0ra U KOTOpble UMEIOT Ha HETO paBHbIE IpaBa 10 CTAPIIMHCTBY IIpaBa 3aJI0ro-
nepikaresis. VI3MeHeH B yacTH yTOUHEHHU s OPsi/IKa TOCYAAPCTBEHHOM perucTpauyy NpeaMeT 3a1ora,
OIpe/ieIeHUs] ero CTOUMOCTU. BBEICHO MOHSATHE «CTAPIIMHCTBO 3aJ10ra» B LIEJISIX YTOYHEHUs COOT-
HOIIIEHHSI TTPEIECTBYIOIIETO U MOCIeMYIONIero 3aaora. Pacimmpen u yTouHeH NopsIoK oOpalieHust
B3bICKAHUS Ha 3aJI0)KEHHOE MMYILECTBO, B TOM YMCJIE MOPSIOK peaM3aliii 3aJ10KEHHOIO UMYILe-
CTBA MpH OOpAIEHNU Ha HEro B3BICKAHUS B CyleOHOM IMOps/IKE, B TOM YHUCTIE MyTeM MPOBEICHUS
TOPrOB IIPY pPean3aliiy 3aJ10KEHHOT'O UMYILECTBA, HE OTHOCSIETOCs K HEJBM)KMMBIM BElllaM.

Bonee toro, B O6mieit yactu 'K P®, a umenHo B ct. 430 'K P® npegycmorpena crienaibHast
HOpMa, YCTAaHABJIMBAIOILAs1 MTOPSI0K 3aKJIIOUEHUSI IOTOBOpa B MOJIb3Y TPETHETO JIMLA. AHATIOTMYHOW
HopMmoit siBisiercst ¢T. 310 'K P®, npenycmarpuBaroriias BO3MOXHOCTb BO3JIOKEHUS AOTKHUKOM
WCTIONTHEHUsI CBOETO 00s13aTesIbCTBA Mepel KPEeAUTOPOM Ha TPEThE JIUIIO, He SIBJISIOIeeCs] YIaCTHU-
KOM 00sI3aTeJIbCTBA, YTO TaKKe OTKPHIBAET OOJIbIIME BO3MOKHOCTH /151 BOBJICUEHHS B UMYIIIECTBEH-
HbIe OTHOIIICHUSI JTIOOBIX 3aMHTEPECOBAHHBIX JIMII.

CyluecTBeHHOE 3Hau€HUE JJI UMYILECTBEHHbIX OTHOILUEHWN MMEET MHCTUTYT MOCpeIHUYe-
CTBa, MOJYYMBIUMI CIIEIMAIbHYIO MPABOBYIO PEIAMEHTALMI0 B HOPMaX COBPEMEHHOIO I'paxJaH-
CKOTO TIpaBa C Y4€TOM IMOTPEeOHOCTE! PhIHKA MMYIIECTBEHHBIX OTHOIICHUI U (DUHAHCOBBIX YCIIYT.
1o uHCTUTYTH nopydenusi (r1. 49 I'K P®), komuccuu (rn. 51 'K P®), arentupoBanus (ri. 52
'K P®), KoTOpBIE MO3BOJISAIOT BOBJIEKATh B 00513aTe/IbCTBEHHbIE OTHOIICHUS JIUII, CIICIHATT3UPYIO-
IIMXCS HA OKa3aHWUU Pa3IMYHOIO poia MOCPeJHUUECKUX YCIyT, Kak UMYILIECTBEHHOTIO, TaK U (p1HAH-
COBOTO XapakTepa. 3Hau€HHe MHCTUTYTA MOCPEIHUYECTBA B I'PakJaHCKO-TPABOBBIX OTHOILEHUSIX
COCTOUT B TOM, 4TO C ITOMOIIIbIO TIOCPEJHUKOB, IPUYEM B OOJIBIIIEH CTETIEHH, OCYILIECTBIISIETCS TOBA-
POOOOPOT B roCyAapCTBe, a TAKKE pean3alivs pa3IudHOro pojia YCIyT, B TOM YKcie U (PUHAHCOBBIX
yciyr. VIHpIMuU clloBaMu, TIOCPEIHUKUA CTUMYJIMPYIOT pa3BUTHE TOBAPHO-AEHEKHBIX OTHOLIEHUN B
o01IecTBe, YeMy CIocOOCTBYET MPABOBOE MOJIOKEHNE TOCPETHUKOB, PErlaMeHTHPOBAHHOE HOPMaMU
COBPEMEHHOTI'0 I'PaKJAHCKOTI'0 IpaBa.

Kpome paznuvHOro posja J0rOBOPHBIX OTHOIIEHUH B OOIIECTBE BO3HUKAIOT BHEIOTOBOPHBIC
00s13aTeNIbCTBA: BCJIEACTBUE MPUYMHEHHS Bpeda UMYIIECTBY, KU3HU WM 3I0POBBIO JIMIA, BCIEA-
CTBUE HEJJOCTATKOB TOBAPOB, padOT UJIM YCIIYT, BCJIEACTBUE MPUUMHEHHS] MOPaJIbHOTO Bpena. Heoo-
XOAMMOCTb B CIIEIIMAIBHOM ITPABOBOM YCTAHOBJICHUH OT/EIbHOTO MHCTUTYTa BHEJOTOBOPHBIX 00sI3a-
TEJIbCTB 0OYCJIOBJIEHA pellieHueM MpooyieM, CBSI3aHHBIX C TPABOBBIM OOeCTIeYeHneM UMYIIeCTBEHHOM
3aIUTHI JIUIL], TOHECIIMX MaTepUaIbHbIN Bpe[l B pe3y/IbTaTe MPOTUBOMPABHBIX ¥ BUHOBHBIX JICUCTBUIA
Apyrux juy. Jpyroil npeanocbulKoi Jisl BBEIEHUS] B COBPEMEHHOE IPak/IaHCKOE IPaBO MHCTUTYTA
BHEJJOTOBOPHOTO 00s13aTeJIbCTBA SIBUJIOCh aKTUBHOE Pa3BUTHE B OOIIECTBE MHCTUTYTa COOCTBEHHO-
CTH, TpeOYIOIIero 3aKOHHOM 3aIlUTHl TPaB COOCTBEHHOCTH OT TOCSTaTebCTBa CO CTOPOHBI APYTUX
JIMIT B TIPOLIECCE peaTn3alii MPaBOMOYU COOCTBEHHHUKA.

B nocnenHee BpeMs akKTMBHO Pa3BUBAIOTCSI MEXYHAPOAHbIE MHTEIPALlMOHHBIE SKOHOMUYE-
CKH€ TPOLIECChl, B KOTOPbIX yuyacTByeT Poccus, B yacTHOCTH B pamkax BcemupHo# TOproBoii opra-
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Huzauuu (BTO). MexayHapoiHble SKOHOMUUYECKHE OTHOIIEHHUSI, B OCHOBE KOTOPBIX YaCTHOIPABO-
BbI€ UMYIIIECTBEHHbIE OTHOIIEHU S, PETYIUPYIOTCS ONPeIeIEHHON CUCTEMON HOPM MeXTyHapOJHOTO
YaCTHOTO MpaBa. B 1ies1s1X ycTaHOB/IEHUs MpaBa, MOJyIekKAIIEero MPUMEHEHUIO K TPakAaHCKO-TIPaBO-
BbIM OTHOIIEHUSIM C YYaCTUEM MHOCTPAHHBIX I'PaXk/JIaH WM MHOCTPAHHBIX IOPUINYECKUX JIUIL HA Tep-
putopuu Poccum, B COBpeMEHHOM IpaskAaHCKOM IIpaBe MpelycMOTpeH cretraibhbiid pazjaen 'K PO
— Pazpen VI. MexayHapogHoe 4acTHOE IpaBo.

JlaHHBIN pa3jien peryampyeT psifi CYIIECTBEHHBIX BOIPOCOB, CBSI3AHHBIX C KBaIM(UKalUEn
IOpUANYECKUX TIOHSITHUI MPY ONpe/ie/IeHUH MpaBa, MOJIeKaIIero NpUMEeHEHUIO K OTHOIIIEHUSIM C yJa-
CTHEM MHOCTPAHHOT'O JIEMEHTA, C peau3allieil MPUHIIUIA B3aUMHOCTH TPUMEHEHHU I ”THOCTPAHHOTO
npaBa B Poccum, mpuHIma oOpaTHON OTCHUTKHA K MHOCTPAaHHOMY IpaBy. HOBEIION ABISIOTCS Takke
HOPMBI, YCTAaHABJIMBAIOIIIME TTOPSIJIOK OINpe/IeIeH s MpaBa, MoJjIeKallero MpUMEHEHUIO P onpee-
JIEHUU TTPABOBOT'O MOJIOKEHUS JIUIL MHOCTPAHHOTO WJIA POCCUICKOTO IPaskaHCTBA.

Ocoboe 3HaueHWe WMEIT HOPMbI COBPEMEHHOIO TPaKJaHCKOTO IpaBa, yCTAaHABIWBAIOIINE
0OIII1e TIOIOKEeHU T O BOSHUKHOBEHHUH U TMPEKPAIIICHUH BEIITHBIX MTPaB, a TAKKe MOJIOKEHH S, yCTaHaB-
JIMBAIOIIME CPOKU MCKOBOM JIABHOCTY K OTHOIIEHUSIM C y4acTHeM MHOCTPaHHOTo ieMeHnTa. [Iporpec-
CUBHBIMHU SIBJISAIOTCSA NoNokeHus pasn. VI 'K P®, ycraHapnuBaoiye nopsaok onpeaesieHus npasa,
TMO/IJIesKAIIEro MPUMEHEHHIO K JIOTOBOPY MPH OTCYTCTBUM COIJIAIIIEHHSI CTOPOH O BHIOOpE MpaBa. 3Ha-
YeHUe JIaHHOTO TMOJIOKEHUSI 3aKJII0YaeTCsl B TOM, UYTO OHO PacKpbIBaeT MPUHIIMITEI BHIOOpA IpaBa,
MOJIeXKAIIErO MTPUMEHEHUIO K JIOTOBOPY MPHY OTCYTCTBUU COTJIAIIEHUs CTOPOH. AHAJIOTUYHBIN MTOPSI-
JIOK OIpejiesieHusl TIpaBa MPUMEHSIETCS U K OTHOIIEHUSIM, BOSHUKAIOIIUM BCJI€JCTBUE MPUYUHEHUSI
BpeJa THOCTPaHHBIM JIEMEHTOM, 4 TAKKE K OTHOILLIEHUSM IO HACJIEIOBAHUIO.

Beenenue B Poccun B koHIle XX B. MHCTUTYTa YaCTHOM COOCTBEHHOCTH TOCTYXHUIJIO TIpeji-
MOCBUTKON K BOBHUKHOBEHHUIO Pa3IMUHBIX OOBEKTOB COOCTBEHHOCTH, CPEI KOTOPHIX 3HAUUTEIFHOE
MECTO 3aHUMAIOT OOBEKTH HEMATEPUATLHOM, TAK Ha3bIBAEMOW MHTEJJICKTYaIbHOM, COOCTBEHHOCTH.

B a110xy coBpeMeHHBIX TEXHOJIOTUI ¥ aBTOMATU3alIMU MHOTUX KU3HEHHBIX ITPOIIECCOB BO3pac-
TaeT MOTPEOHOCTh B HOBBIX HAYYHBIX Pa3pabOTKaX M PEIICHUSIX 0 COBEPIIIEHCTBOBAHUIO TTPOU3BO/I-
CTBEHHBIX ¥ ITPOMBIIIJICHHBIX ITUKJIOB. [Ipy 3TOM pa3paboTKa HOBBIX HAYUHBIX PEIIEHHI M0 aBTOMA-
TU3AlIMU ¥ TTPOrPaMMHUPOBAHUIO )KU3HEHHBIX MPOIIECCOB SIBJISIETCS] PE3Y/IbTATOM UHTEJUIEKTYATbHOM
JeSITeIbHOCTU YeJIOBeKa U MPUPABHUBAETCS K UMYIIIECTBEHHOMY IPaBY JIMIIA, [TOTYUYUBIIIETO Pe3yJib-
TaThl B 9TO cepe AesTeabHOCTA. COOTBETCTBEHHO MMYIIECTBEHHBIE TpaBa MOAJIEKAT MPaBOBOM
3allUTe U OXPaHe CIeUaIbHBIMU CPECTBAMU MPABOBOM 3allIUTHI, KOTOPBIE YCTAHOBJIEHBI HOPMAMU
IpaXxJIaHCKOTO TIpaBa.

B uactHOCTH, B cHUCTEME COBPEMEHHOIO I'PakJIaHCKOTrO IpaBa, MPeayCMOTPEH CIEIUaIbHBIT
MHCTUTYT TIpaBa MO OXpaHe Pe3yJIbTaTOB MHTEJUIEKTYaJIbHOU JNEeSATEIbHOCTU U CPEICTB UHIMBUIYA-
JIM3aIH, KOTOPBIN TOMYYrI CBOe HOPMAaTUBHOE 3aKkperuienre B yacti yerseptoil 'K P®. Ocoben-
HOCTBIO JIAHHOTO TMOJIOKEHUsI TPaKJAHCKOTO 3aKOHOAATENILCTBA SIBJISIETCS TIOSIBJIEHUE HOBBIX, paHee
HE W3BECTHBIX IPaXJAHCKOMY TpaBy OOBEKTOB MHTEIJIEKTyaJbHOM COOCTBEHHOCTH: 0a3a NaHHBIX,
(poHOrpamMma, TOMONOrMsI, UHTErPAJIbHbIE MUKPOCXEMbI, CEKPET MTPOM3BOACTBA (HOY-Xay), KOMMEp-
Yyeckoe 0003HaueHHe U T.11.

Hogesutoii B IpaBOBOM peryJMpOBaHUN MCKIJIIOUUTEIBLHBIX TMPaB HA WHTEJUICKTYAJIbHYIO COO-
CTBEHHOCTb W CPEJICTB UHIMBUIYAJIM3ALIMU SBJISAIOTCA Takue noyiokeHus: 'K PO kak HopmaTtuBHOE
MOHSATHE UCKJTIOYUTEIBHOTO MPaBa, CPOK €ro JIEHCTBUSI, paclopsKeHUE UCKIIOUUTEILHBIM IPABOM,
OCHOBAaHME OTUYKACHUs UCKIIOUUTENILHBIX MPaB U MOPSIOK MepeJadd UCKIIOUUTEIbHBIX MPaB Mo
JIMIIEH3MOHHOMY JIOTOBOPY. BBe/leHO Takke HOBOE MIPABOBOE MOHSITUE — «CIIOKHBIN OOBEKT UHTEJI-
JIEKTyaJTbHOM COOCTBEHHOCTH», BKJTIOUAIOIIVIA B ce0s1 HECKOJIBKO OXPaHsSIeMBIX Pe3yJbTaTOB UHTEJI-
JIEKTyaJTbHOM JIeITeJIbHOCTH, a TaKKe OIpe/IesIeH MPAaBOBOM PEKUM MTPUMEHEHH I CJIO)KHOTO OOBEKTA.
YcraHoBIeHbl MEXaHU3MBI TOCY/IAPCTBEHHOTO PETyJIMPOBAHUST OTHOIIIEHUH, BOHUKAIOIIUX B cepe
MHTEJUICKTYaJIbHOW COOCTBEHHOCTH, & UMEHHO TOCYJapCTBEHHAsI PErUCTPaIisl JaHHBIX MPaB M Mpa-
BOBBIE CPE/ICTBA 3AIUTHI UCKJIIOUUTEbHBIX MTPaB.
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B coBpeMeHHOM TpakJaHCKOM TpaBe HECKOJIBKO PACIIMPEHbl aBTOPCKHE IMpaBa, B KOTOPHIE
BKJIIOYEHBI TIPaBa Ha Bce BUJIBI Mporpamm yisi DBM, ux rocynapcTBeHHasi perucTpaiusi, OXpaHa u
CBOOOJHOE BOCIIPOU3BEACHHE U T.[I.

Bce uznoxeHHble HOBEJTBI U OCOOEHHOCTH COBPEMEHHOTO I'PaKAaHCKOTO MpaBa MOAYepKU-
BaIOT €ro 0COOEHHOCTh, KOTOPast XapaKTepPU3yeTCsl PHIHOUYHOM HAMPABIEHHOCTHIO, PA3BUTUEM KOHO-
MUYECKUX OTHOIIEHUU B O6HICCTBC M IOBBIIIECHUEM COLIMAJIBHOIO YPOBHA KU3HU I'pakJaH IIYTEM
MPeJOCTaBJIEHHSI TIPABOBOM BO3MOKHOCTH Ha MPUOOpPETEHNE W MCIOIb30BaHNe OOBEKTOB YaCTHOM
COOCTBEHHOCTH, UTO SIBJISIETCS TJIABHBIM JTOCTHKEHMEM COBPEMEHHOT'O I'PaskIaHCKOTO MPaBa.
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I'napa 2. IIpeamet rpakjanckoro npasa

§ 1. I'pasxkjaHckuii 000pOT U BHIABI IPaKJJaHCKHX NMPaB

BoccranosieHHbI B KoHIle XX B. HOBEHWIIINM rpaxaaHCKUM IMIpaBOM Poccun HWHCTUTYT YacCT-
HON COOCTBEHHOCTH IO3BOJIMII KapAUHaJIbBHO U3MCHUTb HUMYLIECTBEHHOC IIOJIOKECHUE I'PAKIAH B
06H_ICCTBC, B TOM YHMCJIE U B PE3YJIbTATE MEPEPACIPECACIICHUSA 0OBEKTOB FOCYHapCTBCHHOﬁ coOCTBEH-
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HOCTHU OBIBILIETO COIO3HOTO TOCYIApCTBa MEXYy IpakJaHaAMU M IOPUIMYECKIMU JIMIIAMU B paMKax
npuBaru3aimy. YactHast COOCTBEHHOCTb Jlasia CBOOOY Tpask/laHaM M I0PUAWYECKUM JIMIAM B TIPH-
OOpeTeHNU Pa3INYHBIX OOBEKTOB COOCTBEHHOCTH, HE 3allpellieHHBbIX 3aKOHOMATELCTBOM B 000-
pote. Bo3aMOXHOCTh TTpUOOPETeHHsI B COOCTBEHHOCTh PA3IMUHBIX MATEPUATBHBIX OJlar HeU30e:KHO
TIOBJIEKJIO 32 COOOM aKTUBU3AIMIO TPAXJAHCKOTO 000pOTa B OOIIECTBE IyTEM COBEPILIEHUsI MHOTO-
0Opa3HbIX C/ICJIOK UMYIIECTBEHHOTO XapaKTepa.

[TpaBy cOOCTBEHHOCTH CBOMCTBEHHA TUHAMMKA, T.€. JBHKEHHE OOBbEKTOB YaCTHOW COOCTBEH-
HOCTH OT OJIHOTO JIMIa K JApyromy. [ToaToMy 0OBEKTbI COOCTBEHHOCTH HAXOISATCS B HEMPEPHIBHOM
rpakIaHCKOM 000pOTe, TIEPeXosl OT OHOTO JIMIA K JPYrOMy Ha OCHOBAHUM pean3aliiii COOCTBEH-
HUKOM CBOMX MTPAaBOMOYMIA MO pacrOpsKEHHMIO UMYIIecTBOM. HerpephiBHBIN UK 000paYrBaeMo-
CTH TIPEIMETOB U OOBbEKTOB COOCTBEHHOCTH OOYCJIOBJIEH PETYJISIPHOM MOTPEOHOCTHIO I'Pask/IaH U I0pH-
IWYECKUX JIUI B ONpeeIeHHON IpyTIe IBHKUMOTO MITH HEJBMKMMOTO TOBAPOB M UMYILIECTBA.

OcoOeHHOCTBI0 MYIIIECTBEHHOTO 000pOTa SIBJISIETCS] €T0 COOTBETCTBUE TPAKIAHCKOMY 3aKO-
HOJIATEeNILCTBY. B TaHHOM cily4yae peub HJET He TOIBKO O TOPrOBOM 000POTE, HO M O TPaskIaHCKO-TIpa-
BOBOM 00OpOTE, OXBATHIBAIOIIIEM TaKWe CIEJKHU, KaK JapeHre, 3aBelllaHne U UHble Oe3BO3ME3/IHbIC
WM OJHOCTOPOHHHE C/ICJIKH, OCYIIECTBIIsSIEMbIe ITPaBOCIIOCOOHBIM JIUIIOM. BmecTte ¢ TeM rpaxaaH-
CKHMi1 000pOT, TaK e Kak M TOProBbIii 0OOPOT, BKJIIOYAET B CeOsl MEHOBBIE C/ENKU, B TOM YHUCTIe
CHEJIKY KYTUTA-TIPOJIAXKH, B CBS3U C YEM MEK/1y TOPrOBBIM U IPakIaHCKUM 0O0POTOM UMEEeTCsI HEKO-
TOPOE MPABOBOE CXOJICTBO.

V4yacTHUKaMU rpakIaHCKOTO 000poTa ABJIAIOTCS MPABOCIOCOOHBIE U JIeecliocOOHbIe (hr3nde-
CKHe JIMIIA, a TaKXke MPaBOCYObEKTHBIEC I0PUINYECKIE JIMIIA, KOTOPbIE JOKHBI UMETh: &) TPAaBOBYIO
CBSI3b C UMYIIIECTBOM, OCHOBAHHYIO Ha 3aKOHE (TUTYJI COOCTBEHHHKA), JOTOBOPE UM MHOM MPAaBOBOM
akTe; 0) UMYIIECTBEHHBI MHTEpEC B IPUOOPETEHUH UM OTUYKJICHUH UMYIIEeCTBa U T.1. M3noxen-
HbIe TIPU3HAKU, XapaKTePU3YIOIIMe TPABOBOM CTATYC JIMIA, YUYACTBYIOIIETO B IPakAaHCKOM 000poTe,
MPeyCMOTPEHBl HOPMaMH TPakJAaHCKOTO 3aKOHOJATEJIbCTBA, YTO TMO3BOJISIET PEryIMpOBaTh Ipak-
JaHCKO-TIPaBOBbIE OTHOIIEHHS HA YCIOBUSIX PaBHOIIPABHUsSI M CBOOOIBI BOJIEM3bSIBICHHS CTOPOH. B
YacTHOCTH, B 1. 1, cT. 2 'K P® ycTraHOBJI€HO, YTO rpaskAaHCKOE 3aKOHOAATEILCTBO ONpEIeseT mpa-
BOBOE TMOJIOKEHNE YYACTHUKOB TPakJAHCKOT0 000pOTa, OCHOBAHHUSI BOSHUKHOBEHHUSI M TIOPSIJIOK OCY-
IIECTBJIEHHS MTpaBa COOCTBEHHOCTU M JIPYTHX BEIIHBIX MPaB, NMPaB Ha pe3y/lbTaThl MHTEIUICKTYallb-
HOH JIeSITeIbHOCTH Y IPUPAaBHEHHBIE K HUM CPE/ICTBA MHAWBU/IYAIN3AIMY (MHTEIUIEKTYaJIbHBIX TIPAB).
[Tpu 3TOM yyacTHUKaMH PEryJrpyeMbIX IPakIaHCKUM 3aKOHOATEILCTBOM OTHOILICHUH SIBIISIOTCS
rpaxiaHe, IOpUIMIECKHe JIUIA, a Takxe Poccuiickas Peneparus, cyobekTsl Poccuiickoit @enepa-
[IMM ¥ MyHUIMIIAIbHBIE 0OPa30BaHUSI.

Takum 00pazoM, rpaxcJaaHCKHil 000POT cjeayeT pacCMaTpUBaTh IpeK/e BCero Kak
peryJjupyemMblii 3aKOHOATeJbCTBOM HMYIIECTBEHHbI 000POT 00BEKTOB YAaCTHOW CO0-
CTBEHHOCTH, OCYIIeCTBJIsIEMbIil Cy0beKTaMH IpakJaHCKOro npaBa Ha NPHHIMNAX aBTO-
HOMHY BOJIM U JefiCTBYIOIIIMX B CBOEM HHTepece B PaMKax MPaBOOTHOLIEHHSI U B COOT-
BeTCTBHH C HOPMaMH IPakKJaHCKOI0 3aKOHOJATeJbCTBa, ONpeelsomUMU NPaBoBoe
NOJIO’KEeHNEe YYaCTHUKOB I'PakJaHCKOro o0opoTa.

Tutyn coOCTBEHHUKA HAJEIISIET JIUIIO UCKJIIOYUTEBHBIM IIPABOM BJIACTH M KOHTPOJIS HAJ UMY-
IIIECTBOM WJIM MMYIIECTBEHHBIM IIPABOM. B IpakTHueckoM 3HaUYeHUH TO MPABO BHIPAKAETCS B CBO-
OOIHOM BHIOOpPE M COBEPIICHUH 3aKOHHBIX AEHCTBHIA TIO PACTIOPSIKEHUI0 OOBEKTOM COOCTBEHHOCTH.
dopma 1 pUANYECKOe CofiepKaHue STHX IEUCTBUI 00pa3yIoT ClIeLyIONIHe BUIBI I'PakJAHCKHX ITPAB:
00s13aTeNIbCTBEHHOE, BEIIIHOE, HACIIE/ICTBEHHOE, aBTOPCKOE U CeMerHOe. DTH IpaBa ONpeAesiioTCs
HAITPaBJIEHHOCTHIO BOJIM JIMIIA HAa COBEPIIEHUE IOPUIMUECKH 3HAYMMBIX AEHCTBHIA 110 MTPUOOPETEHUIO
MMYyIIecTBa (BEly) WM UMYIIECTBEHHOTO IIpaBa IyTeM BCTYIUIEHHSI B 00513aTeIbCTBEHHbIE OTHOIIIE-
Hus. [Ipyr 9TOM OCHOBHBIMH pasjiesiaMy TPaXJAHCKOTO TpaBa sIBJISIOTCS BEIITHOE U 00513aTeIbCTBEH-
HOE TIPaBo, a TaKXke JIpyrue BUIbI IIPaB, IPOU3BOIAHBIE OT HUX.
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Bemineie mpaBa OTIMYAOTCS OT OOA3aTENILCTBEHHBIX TEM, YTO OHM OTHOCSATCS K Paspsdy
Cy0O'beKTHBHBIX IPaskJaHCKHX NMPAaB, IOATBEPKIAIOIIUX TPUHAJICKHOCTD BEIH ONPeIeICHHOMY
nvity. Bemib (MMyIIecTBo), SBJISACH OOBEKTOM TPaKAaHCKOTO 000pOTa, He MOXKET ObITh OECXO3HOM,
MO3TOMY JIOJKHA MTPUHAJJIEKATh OMPEICICHHOMY JIMITY — OOJIa/IaTelTio BEIH Ha ONpe/IeIeHHOM Belll-
HOM TpaBe. OTcioga 060paurBaeMOCTh BElH JOJKHA OCYIIECTBIATHCS TOJIBKO 110 BOJIE U B PE3YJib-
TaTe aKTUBHBIX JEUCTBUI 3aKOHHOTO oOnaiatess Beuy. FIMeHHO Mo 3TON MpUYMHE MEk/1y BEIlbio
1 ee oOnagaresieM JOJKHA OBITh TIPABOBAsl CBSA3b, MO3BOJISIONIAS, C OHOW CTOPOHBI, JIUIYy — 00Ja-
JaTeJTio Belld PACIoOPsIKaThCA €0 0 CBOeMY YCMOTPEHUIO B TIpejiesiaX MPaBOMOYMIA Ha Belllb, a C
APYTroi — Belllb MPUOOPETAET CBOIO TOTPEOUTENTLCKYI0 3HAUUMOCTH JIJISI €€ Biajesblla M CTAHOBUTCS
O0OBEKTOM MPABOBOI OXPAHBI.

IIpaBoBasi cBsA3b JHIIA ¢ BEN[bI0 YKA3bIBACT HA JIBA KJIIOUEBBIX MPU3HAKA, XapaKTEePU3Y-
IOIUX BelHoe TpaBo. [lepBhlii — pacKpbIBaeT CTETeHb TOCIIOCTBA JIUIA — 00JIagaTeliss Bely Hajl
BeIIbI0, & UMEHHO IMOJTHOE, YaCTUIHOE MJIM HUKAKOTO TOCIIOJCTBA; BTOPOU — YKa3bIBaeT Ha OTHOIIIE-
HUe aOCOIOTHOTO OOJBINIMHCTBA JAPYTUX JIMII K UyXOW Belld. B mepBoM ciiydyae mpaBo Biajelibiia
BeIIM U ero OTHOIIICHUE K Hel SIBJISETCS OTHOCUTEIbHBIM ITPABOM, HAXOASIIUMCS B COCTOSIHUM CTa-
TUKH; BO BTOPOM CJTy4dae — a0COMIOTHBIM ITPaBOM, 0003HAYAOIIM BO3MOKHOCTD JIMIA — 00IaaaTess
BeIIM 3aIlUIIaTh CBOE BEIIHOE MPABO OT MOCATATeIbCTBA M HE3AKOHHOTO TIPUTSI3aHMS BCEX JIPYTUX
oIl K Bery. [TpaBo rocrocTBa HaJl BEIIbl0 pacCMaTpPUBAETC ellle U KaK BO3MOKHOCTh TTPOSIBICHUS
BJIACTH HaJl BEIIbIO.

B cBoe Bpems E.B. BacbkoBckMii Takke MPUIEPKUBAJICS MHEHUS O CTPOTOM pa3rpaHUYeHUN
OTHOITIEHUH K BEIY, KOTOPbIe BO3HUKAIOT, C OTHOM CTOPOHBI, Y BJIaJIENIbIIa BEIIH, C IPYyrof — y BCeX
OCTAJIbHBIX JIUII, HE SIBJISIONINXCS TAKOBBIMU. B IepBoM cilyuyae pedb UJIET O BJIACTHOM U FOCTIONCTBY-
I0II[EM OTHOIIICHUY TUTYJIBHOTO WJTM MHOTO 3aKOHHOTO BJIaJIeJTbIIa K BEIU, 2 BO BTOPOM — O TIACCHB-
HOM OTHOIIIEHUH K BEIIY CO CTOPOHBI JPYTHX JIAI>,

WNuon touku 3penus npuaepxusaics B.W. Cunaiickuii, nosaraBluii, 4To CTpOro 0puanye-
CKU BEelTHOE IMPaBO He eCTh OTHOIIIEHHE TOCIIO/ICTBA JIUIIA HAJT BEIbiO, & OTHOIICHUE MEX/Iy YIpa-
BOMOYEHHBIM JIUIIOM M BCEMH TPETHUMH JIMIIAMH TI0 TIOBOY BEICH; 9TO OTHOIICHUE BBIPAXaeTCs
B BO3MOXHOCTH HETIOCPEJCTBEHHO U MCKJTIOUMTEIHHO MPOSIBIISITh BO3JCHCTBIE HA Belllb C YCTpaHe-
HUEM BCeX TPEThUX JIUI. ApryMeHTaIluen 3/1eCh CIIyXKUT Te3KC O TOM, UTO IOPUAMUECKUE OTHOIIIE-
HUS MOTYT BO3HUKATh TOJILKO MEXTy JIUIIAMH, & He MEXIY JIUIIOM U BEIIbIO.

N3noxeHHbIe pacXokICHUS B CYKICHUSX TP OIPeIeJICHUU IPABOBOM CYIIIHOCTH OTHOIIICHHH,
BO3HUKAIOIIHMX B MPOIIECCe pealn3allii BEeIHBIX MpaB, SABJISIOTCS OTTOJIOCKOM JIaBHO CYIIECTBYIO-
HIero B JOKTPUHE MpaBa AyaJiu3Ma MHEHUN Mo JaHHOMY Bornpocy. CTOPOHHUKM MEePBOU TOUKH 3pe-
HUS PacCMaTPUBAIOT BEIIHOE MPAaBO KaK TOCIOACTBO JIMIA HAJl BEIIbl0, OCHOBAHHOE Ha MPABOBOM
CBSI3U JIUIIA C Bellbio. [Ipyrue, HApOTHB, TIOJTHOCTHIO OTPHUIIAIOT BOZMOKHOCTh HAIMYHS KAKUX-JTUOO
OTHOITIEHUI MEX Iy BEIIbIO U ero BIaesblIeM, TIPY 3TOM CTPOTO MPUIEPKUBASICH MHEHHS O TOM, YTO
OTHOITIEHUS TI0 MOBOJTY BJIAICHUS, ITOJIb30BAHUS U PACTIOPSI)KEHUS BEIIbI0 BOSHUKAIOT TOJBKO MEXKIY
BJIaJICJIbLIEM BEIU U APYTUMU — TPETHUMU JIUIAMH.

Tak, Hanpumep, ['.®. IllepiieHeBUY BEIHOE MPABO PacCMATPUBAI KAK HEMOCPEICTBEHHOE
OTHOITIEHHE JIMIIA K BEIIH, Jiejiasi IPA STOM OrOBOPKY, UTO HETOCPECTBEHHOE OTHOIIICHUE K BEllIU B
BEII[HBIX TTPaBax HeJIb3sl IOHUMATh B TOM CMBICJIE, YTO OTHOIICHUEM JIMIA K BEIY UCUEPITBIBACTCS
BCsI CYIITHOCTh BEIITHOTO MTPaBa, — BCSIKOE I0PUINIECKOE OTHOIIICHHUE €CTh OTHOIIEHUE MEX Ty JTIOIbMH,
Y TIOTOMY CYITHOCTb BEIITHOTO IpaBa XapaKTepU3yeTcsl He TeM, YTO CYOBEKT MpaBa MOXKET JIe/aTh C
BeIIIbIO, a TeM, Yero cyObeKThl 0OSI3aHHOCTH HE JIOJIKHBI JIeiaTh C TOU ke Bemibio’’. B mocneqaem
clty4yae pedb ueT 00 aOCOMIOTHBIX MpaBax BJIaJiesiblia BEII B COOTHOIIIEHUH C OTHOCUTETbHBIMU TTpa-

35 Bacvrosckuii E.B. VaeGHuk rpaxgaHckoro mpasa. M., 2003. C. 209.
3% Cunaiicxuii B.H. Pycckoe rpaxpanckoe mpaso. M., 2002. C. 196.

37 Hlepwenesuu I'.@. YueOHUK pycckoro rpaxkaanckoro npasa. T. 1. M., 2005.C. 237.
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BaMU JIMI[A K Bellyd. AHAJIOTUIHOM TOUKM 3penus npuaepxuaics u K.I1. TlobegoHoctes, nonaras-
IIUH, YTO 1ACHIb UEeN0BEKA HAO BEULBIO COOEPAHCUM 8 cebe NPaso; TPEOOBAHNE JIUIIA K JIUITY OCHOBBI-
BaeTcs TOXe Ha npase. Kak B TOM, Tak U B APYTOM CJIydae MHTEPEC MpaBa 3aKI0uacTcs B geui, oo
1 TpeOOBaHMS I'PaKJAHCKOTO TpaBa OOJIBIIEH YaCThI0 BOHUKAIOT TIO MOBOMY seuiu. Ho oTHOIICHME
JIMIIA K BEIH, B TOM U APYTOM CIydae, HeOAMHAKOBO™®,

Otmerum, 4To (haKTUIECKOe HAXOXKJICHUE BEIlM B 3aKOHHOM BJIAJICHUM JIMIA aBTOMATHUECKU
BJIeYeT 3a cCOOOM BOBHMKHOBEHUE y HErO OMPEJIeICHHOTO UMYIIECTBEHHOTO MpaBa, KOTOPOE MOXKET
OBITh peajM30BaHO TOJBKO B PaMKax MPaBOBOM KOHCTPYKIIMHU. B I0pUINYECKOM CMBICIIE pean3a-
IUs1 UIMYIIIECTBEHHOT'O TIpaBa MoJpa3yMeBaeT COBEpIICHUE MPABOMOYHBIM JIUIIOM JICHCTBUI C 00b-
€KTOM TIpaBa — BEIIbI0 B OTHOIIEHUH CaMOro ceOs MyTeM BIIAJICHHS, TMOJb30BAHUS WM PACIIOpsI-
JKEHUS Bellplo (OTHOCUTEIbHOE MpaBo). Kpome Toro, BemHoe mpaBo CO3/1aeT U JPYrylo MPaBOBYIO
KOHCTPYKIIHIO, OTTpe/Ie/IeHHYI0 3aKOHOM, 10 YCTAHOBJICHUIO OTHOIIIEHHWIA MEX Ty JTUIIOM — BJIaJIe/IbIIeM
Bl ¥ BCEMU OCTAJILHBIMH JIMIIAMH, HE CBSI3AHHBIMH C BEIbl0. DTO KaTeropvsi MaCCUBHBIX OTHO-
IIIEHUH, 3ampeliaiX COBepIIaTh HECAHKIIMOHUPOBAHHbIE JICHCTBHUS B OTHOIIIEHUM 9YKUX Bellen
(abcomoTHOE TpaBo OOIaAaTeNs BElIn).

OTpuriaHre WM OTCYTCTBHE TIEPBOTO BUJIa — OTHOCUTEIBHBIX OTHOIIICHU B PaMKax BEIHOTO
TpaBa MOBJIEKJIO Obl 32 COOOM aBTOMATUYECKOE UCKJII0YEHUE BTOPOroO BUIa — aOCOMIOTHBIX OTHOIIIE-
HUH, KOTOpbIE HAMPABJICHBI TOJILKO HA 3alUTY M OXPaHy OTHOCUTEIBHOIO BEIHOTO Mpasa. MiMeHHO
M03TOMY CTOPOHHUKH a0COTIOTHOTO BEIITHOTO MPaBa He OTPHUIIAIOT HAJTMYNE OTHOCUTEITbHBIX BEIITHBIX
TIPaB JIUIA, BOSHUKAIOIIUX B paMKaX HMYIIECTBEHHBIX OTHOIIEHUI ME3K/Iy BEIIbIO U €0 BIIA/ICIbICM.

OO6mas opuandeckas CyIIHOCTh BeIIHBIX mpaB, otMeuan M. A. TIOKpOBCKHIA, COCTOUT B TOM,
YTO MEXIY JIUIIOM U BEIIbI0 YCTAHABIIMBACTCS HEKOTOpas WjcasibHasl (IopuaudecKast) U Herocpe/-
CTBEHHAs CBS3b: BEIlb MPEJIOCTABIISCTCS TOCIOACTBY U3BECTHOTO JIMIA, OTAAETCS B €r0 BOJIIO, MTPH-
HaJIIeRHUT eMy. Bmecrte ¢ Tem, 1aiee oTMeJaeT aBTop, BCeM APYTMM JIMIIaM BO3OPAHSIIOTCS BCSAKHE
JeWCTBUSI, CIIOCOOHBIC HAPYIIMThH 3TO TOCTIOICTBO, BCJIEACTBHE YEro BEIHbIE MpaBa HANPABJISIOTCS
MIPOTUB BCEX, SABJISAIOTCS B 9TOM CMBIC/IE aOCOMIOTHBIMU TpaBaMu .

[MpuzHak myanr3ma BEIIHOTO MpaBa MPOSIBIAETCS HE CTONBKO B PA3HOBUHOCTSX BO3HUKAIO-
X OTHOIIIEHUH IO TIOBOJY BEIH, CKOJILKO B CUCTEMe CYOBEKTHBHBIX ITPaB JIMIA, TIOPOKIAIOIINX
9TH OTHOIIIeHUs. EcJin 0THOCUTE/IbHBbIE MPaBa B U3BECTHOM CTeNeHN YKa3bIBAIOT HA BO3MOXK-
HOCTH y/IOBJIETBOPEHHSI JIMI[OM CBOHUX HMYIIeCTBEHHBIX MOTPEeOHOCTEN B OTHOIIEHHH TOM
WM HHOH BelId, TO a0COJTIOTHBIE MPaBa 00€eCnevYnBalT 3Ty BO3MOKHOCTD IyTeM 3arpeTa
HAa He3aKOHHOE OCYIIEeCTBJIEHHEe 3THX MpaB ApyrumMHu Juiamu. [losromy abcooTHbIe TpaBa
SIBJISTIOTCS TIPABOBBIM MEXaHMU3MOM 10 peaTu3aliiy CyObeKTUBHBIX BEIIHBIX TIPaB.

Crenyer OTMETHTh, UYTO CHCTeMa OTHOIICHUH, BO3HUKAIOIINX B paMKaX aOCOIOTHOTO BEIIHOTO
MpaBa, Mojipa3yMeBaeT He TOJBKO MacCUBHOE TMOBE/ICHUE JIUI] B OTHOIIIGHUM YyXKOW BEIH B BUJIE
BO3JICpKaHUS OT COBEPITIEHUS TPOTUBOIPABHBIX IEWCTBUI, HO M AKTUBHOE TOBECHNUE, HAPaBJIeH-
HOE Ha HEeMPaBOMEPHOE 3aBJIaJIcHUE Belblo. PaKTUUYECKOE OTHOILIEHUE JIMIIA K Bely, otMevan .M.
Meiiep, MOeT BOBHUKHYTh HE3aBUCHMO OT BOITPOCA O MPABE €ro Ha BJIaJICHKE; OHO MOXET ObITh Jaxke
HapyIlieHueM Ipapa. Korma Bop MoxuIaeT Belb, OH BJIAJIEET €10, HO 3TO BJIaJeHUe HapyIiaeT MpaBo
7M1, y KOTOPOTo Belllb noxuieHa*'.

Mupivu cioBaMu, aOCOITIOTHOE BEIITHOE MPABO HAJE IsSeT OJHUX JIWII — BIaAesIblIeB UMYIIECTBA
MPaBOM Ha 3aKOHHYIO 3aIUTY MPUHAJICKAIIETO UM UMYIIECTBA OT BHEIITHETO MOCSTaTe/IbcTBa (TJL.
20 TK P®), a npyrux Jiui| — 00sI3aHHOCTBIO COOMIONATE ITO MPABO MyTeM BO3ACPKAHUS OT COBEpIIIe-
HUS1 HE3aKOHHBIX JICFICTBUI B OTHOILIIEHUH UYXOro umyinectBa. [1oaTomMy abcomoTHbIE MTpaBa 3aliu-

38 IMoGeoonocyes K.I1. Kypc rpaxpanckoro npasa. Ilepsas yacts. M., 2002. C. 82.
39 Hokposcruii U.A. OcHOBHBIE TPOOIEMSI rpakJaHcKoro npasa. M., 2003. C. 192.

40 Meiiep /1.1. Pycckoe rpaxgaHckoe npaso. M., 2003. C. 329.
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MIAITCA OT BCAKOI0, KTO UX HApyHIaCT UJIK HE c06mo;1aeT, XOTA 6bI JIMYHO OH HUYEM HE 6I>UI CBsA3aH
c obnagarenem rpasa’!.

Hapsiny ¢ n3noxeHHbIM a0COJMIOTHOE MPABO OTJIHYAETCSI OT OTHOCHTEJLHOTO U 10 KPYry
Jmiy. Eciy oTHOCHTEIbHBIM BEIIHBIM [PABOM HAJIENISIETCS TOJIBKO CTPOrO OpaHUYEHHBIN KPYT JIMII,
MMEIOTCS B BUJly 3aKOHHBIE BJIAJIETIbIIbI BEIIH, TO IPUMEHHUTENLHO K a0COIIOTHOMY BEITHOMY IPaBY
KpYT JIMIl HEOTpaHWYeH M 3apaHee He ompelesieH. B JaHHOM ciydae rmojpa3ymeBaeTcsi Kpyr JIuIl,
00sI3aHHBIX BO3JEPKUBATHCS OT MOCATATeIbCTBA HA Uy)KOE UMYIIIECTBO ITyTEM MAaCCMBHOTO OTKa3a OT
BJIa/IEHMs], TIOJIb30BAHMSI WJIM PACTIOPSIKEHHS STUM UMYIecTBOM. OTHOBPEMEHHOE COYeTaHUue OTHO-
CUTEJIbHOTO BEIIIHOTO MpaBa ONpeJIeNICHHOTO JIMIA B KOPPECTIOHICHITNH C YKA3aHHOW OOSI3aHHOCTBIO
HEOrpaHMUYEHHOTO KPyra JIMI] COCTAaBJIsIeT 3aBEPIICHHYIO IMPABOBYI0 KOHCTPYKIIHIO, 2 IMEHHO a0co-
JIOTHOE TpaBOOTHOIIeHHe. OIHAKO JaHHOE MPABOOTHOIIEHHE CYIIECTBEHHO OTJIMYAETCS OT Tpalu-
IIMOHHOTO JIOTOBOPHOTO 00513aTeIbCTBEHHOTO OTHOIIEHH S, B KOTOPOM YYaCTBYIOT KPEAUTOP U IOJIK-
HUK.

OcCHOBHOE pa3iuyMe 3aKJTI0YaeTcsl B MPABOBOM CBOMCTBE aOCOMIOTHOTO MPABOOTHOIIEHHUS,
XAPaKTEPUIYIOHICTOCA MACCUBHBIM ITOBCACHUEM HEOIPAHNMYCHHOI'O Kpyra O6H3aHHbIX JIM, KOTOPOE
BbIpaxaercsi B Oe37efCTBIM B OTHOILICHUH UYXOro numyinectsa. [1o09ToMy qaHHOE MpaBOOTHOIICHUE
ABJISETCS CTaTUYHBIM. BMecTe ¢ Tem YYaCTHUKH O6H33T6JIBCTB€HHOFO MMPpaBOOTHOLICHHW A, B TOM YHCJIC
n O6H3aHH])I€ B HEM JIMlia, OOJUKHBI COBEPIIATL aKTUBHBIC HCﬁCTBHH, TaK KakK JOrOBOPHOC O6H3aTCJIb-
CTBO SIBJISICTCSI TUHAMUYHBIM M aKTBHBIM TIPABOBBIM oOpa3zoBaHueM. Kpome Toro, ciemyeT corma-
cuthbes ¢ ALH. JlaTbieBBIM B TOM, UTO 00513aTe/IbCTBEHHOE ITPABOOTHOIIICHHE HE OKa3bIBACT HEMOCPE/I-
CTBEHHOI'O IOpUANYECKOIrO BO3IICI;'ICTBI/IH Ha IIpaBOBOC ITOJIOKEHUE TPETbUX, HC YUACTBYIOIIIUX B HEM
mui*?. B To BpeMs kKak abCOTIOTHOE TTPABO KOPPECTIOHAUPYETCS ¢ 0OSI3aHHOCTSIMU HEOT PAHMUEHHOTO
Y 3apaHee HEM3BECTHOTO Kpyra JIvIl, T.e. a0COIIOTHOrO OOJBIIMHCTBA JIMII.

WTtak, oTHOCHTEIbHOE TIPaBO 1 aOCOMIOTHOE MPABO, COCTABJIAIONINE CTPYKTYPY BEITHOTO MpaBa,
OIPE/IENISIIOT BelHOe MPaBO0 KaK Cy0ObeKTHBHOE MPABO JIHMIA HA 3aKOHHO NPHHA/IJIEXKAILYI0
eMy Belllb, 00ecevynBaolee 3auTy JAHHOTO NPaBa B OTHOIEHUSIX C TPEeTHUMU JHIAMHU .

B teopuu npaBa 1o 3Tomy MoBOAY UMEETCsl BECbMa JIAKOHMYHOE U B TO K€ BPEMsI eMKOe OITpe-
ACJICHUE BEHIHOI'O ITpaBa KakK OTHOIICHUE JIMAa K BEIIW WX OTHOICHUEC MECXKY JIMLIaMU I10 IIOBOAY
Berm®.

Kpome BeriHOro npapa B clcTeMe TpakJaHCKUX MTPaB UMeeTCs1 00s13aTeJIbCTBEHHOE NPaBo,
SIBJISTIONIEECs] IMHAMUYHON 1 O0Jlee aKTMBHOW YacThiO TPakJAHCKOro mpapa. Takasi OolleHKa o0si3a-
TEJIbCTBEHHOMY TIpaBy JaHa B CHJIy TOTO, YTO OHO SIBJISIETCSl IBUTATENIeM I'PakJaHCKOro oOopoTta,
o0ecneyrnBaloIIero MoJTHOLEHHOE (DYHKIIMOHMPOBAHUE TOBAPHO-/ICHEKHBIX OTHOIIIEHUH B OOIIIECTBE.

JI1s1 ocyIecTBiIeH!s BOCIPOM3BOJACTBEHHOIO IMKJIA TMPOIECChl 0OpalieHusl U pacrpesese-
HUSI HEOOXOAMMO OOpasyloT CIOXKHYIO IeTlb OTHOIIEHWH, KaX[0e 3BEHO KOTOPOH, YKa3bIBalollee
Ha TIOBEJCHUE OTIEbHBIX YYACTHUKOB 3THX IPOIECCOB, MOMyYaeT 00s3aTebCTBEHHOE MPAaBOBOE
oopmnenue**. I[IpaBoByio (popMy JaHHBIE OTHOIIEHUS IPUOOPETAIOT B BUAE CIEMATIBHOMN, CAMO-
CTOAITEJIbHOM TPABOBOW KOHCTPYKLIMM — I'PakAaHCKO-TIPAaBOBOro odsi3atenbcTBa. [loatomy o0bs13a-
TEJIbCTBEHHOE MTPABOOTHOIIEHHE MOKHO PACCMATPHBATh KaK CAMOCTOSITENIBHOE 3BE€HO B OOIIEH I1eH
TOBApHO-JICHEKHBIX OTHOIIEHHUI, 0OPa3yIOIINX IPakIaHCKIIA 000POT.

CyOcranmmeil 00s3aTeJIbCTBEHHOTO MPABOOTHOIICHUS SIBJISIETCS BOJISL JIMIIA HA COBEpIlle-
HUE IOPUIUYECKU 3HAYUMBIX JEUCTBUI B LIEJISAX YAOBJIETBOPEHHUs OMpPEAESICHHON HUMYIIECTBEH-
HOH MOTpPeOHOCTH. [IBMKYINEH CHIION JIAaHHOTO Tpoliecca SIBJISETCs MPaBo JIMIA HAa YCTAaHOBJICHUE
I'PaXJAHCKO-IIPABOBbIX OTHOLIEHMI B PaMKax TeX IPAaBOBBIX KOHCTPYKLMIA, KOTOPbIE YCTAHOBJIEHBI

4 Mazaszunep .M. 36pannsle Tpys o obmiei Teopuy mpasa. CII6., 2006. C. 177.
42 lamvies A.H. K BOIPOCY 00 a0COMIOTHOCTH BelHbIX npaB // LluBuinctuyeckue uccnenoBanus. Boim. 2. M., 2006. C. 447.

3 Pese AT. K BOIPOCY 00 OmpezeaeHUH IPUHIUIOB BEIIHOTO MpaBa // AKTyaJIbHbIE TPOOIEMBI TpakJAHCKOTO MpaBa. Brim. 9.
M., 2005. C. 250.

* Acknasuii C.H. OcHoBHBIE BOIPOCHI TEOPUH COLMATUCTUYECKOrO rpaxkaaHckoro npasa. M., 2008. C. 591.
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IPaKIaHCKUM 3aKOHOAATEIbCTBOM. B MpaBOBOM 3HauYeHNMU MOJOOHOE MPAaBO pacCMATPUBACTCS KAk
CYOBEKTHBHOE TPaBO JIMIa — cyObekTa mpaBa. [IoaTomMy 00s3aTesTbcTBEHHOE TIPABO TOJICKHT pac-
CMOTPEHHMIO KaK CYOBEKTHUBHOE IPABO.

OtmeruMm, 4TO B 00SI3aTeIbCTBE BCErJa MPHUCYTCTBYIOT IBE CTOPOHBI KPEAUTOP M JIOJKHUK,
KOTOpBIE, KaX/Ibli B CBOEM HMHTEpece, HaJlelieHbl OMpe/ieieHHBIMUA CYObeKTUBHBIMU ITpaBaMU Ha
COBEpIIICHNE IOPUINIYECKHA 3HAYMMBIX JIEUCTBUI B paMKax 00s3aTeIb.CTBEHHOTrO OTHoIIeHus. [Tpu
9TOM Ha CTOPOHE KPEeIUTOPpa WU JOIKHUKA MOTYT YY4aCTBOBATh OJJHO WJIM OMHOBPEMEHHO HECKOJIBKO
sl B cootBercTBuM ¢ 1. 21 'K P®.

[TpeamockuTKOl K peanu3anuu CyObeKTUBHOTO — 00s13aTeIbCTBEHHOTO TTpaBa SBJISACTCS UHTE-
pec, BO3HHMKAIOIINK Y JIMI]A B OTHOIICHUU OIpPeAeIeHHOr0 UMYIIECTBEHHOTO OJ1ara, sIBJISIONerocst
00BEKTOM ero BHUMaHUSI. [IposIBIIsis 3aMHTEPECOBAHHOCTH B MPHOOPETEHUH Yy KOTO UMYIIECTBA UIH
B OTYYXJEHUM CBOETO MMYIIECTBA, JIUIIO 3apaHee BbIOMpaeT cede Mojiesb OyayIlero MoBeAeHHs B
OTHOITIEHUSX ¢ Apyrumu Juramu. CTPyKTypa TaHHOW MOJET MOXKET pacCMaTPUBATLCS B KAUeCTBE
MIPABOBOW KOHCTPYKIIMH TOJIBKO B TOM CJIy4ae, €CJIM B Hell CofIepkarcs He TOJIBKO MpaBa, HO M 00sI-
3aHHOCTH Jinna. Hanpumep, 00si3aHHOCTH 10 Tiepeaye Belld, Oruiate UMYIIEeCTBa WM OKA3aHUIO
ycnyr u T.J1. [Ipu 3ToM cyObeKTUBHOE MPABO JIMIIA B 0053aTeIbCTBEHHOM OTHOIIEHUU JOJI)KHO OBITh
IIEJICBBIM, QIPECHBIM, HAJIEJISIONIM €TI0 BO3MOKHOCTBIO BO3JIOKEHHSI HA IPYTrOro yYaCcTHUKA MIPaBO-
OTHOITIEHU I 0OSI3aHHOCTH IO UCTIOJTHEHUIO ero ycyioBrid. COOTBETCTBEHHO 0OS3aHHOE JIUIIO, BCTYTIas
B MPABOOTHOIIIEHHUE, 3aBEAOMO COIJIAIIAETCS C MPaBaMU APYroro JIMIa, TeM CaMbIM BbIpaxasi CBOIO
TOTOBHOCTh K COOJTIOIEHMIO UMYIIIECTBEHHBIX TIPaB JIPyroro juiia. B JaHHOM ciiydae mpaBa OHOTO
y4YaCTHUKA 00513aTeIbCTBA KOPPECTIOHIUPYIOTCS C OOSA3aHHOCTAMU JIPYrOro JIUIA.

Koppecnonaupyioiiee CBOHCTBO B3aHMHBLIX MPaB H 00SA3aHHOCTENl YYaCTHHKOB
rpakJaHCKOro MPaBOOTHOIIEHUSI YKa3bIBAeT HA X MPABOBYIO CBSI3b U B ONpeAeJeHHOT
CTeNeHH HAa B3aMMO3aBHCHMOCTh B paMKaxX MPaBOOTHOIICHUs. MOXHO CKa3aTh, YTO CHUCTEMaA
MIpaB OJIHOTO JIUIIA B MPABOOTHOIIIEHUU COOTHOCHUTCS C CUCTEMOU 00SI3aHHOCTEH JPYroro JIIa, T.e.
00513aHHOCTH BOZHUKAIOT OTHOCUTEJILHO YK€ CYIIECTBYIOIIUX MPaB.

Takum 0Opa3oM, mpaBa MePBUYHBI, 3 00SA3aHHOCTH BTOPHYHBI, MPOU3BOJAHbI OT MPAaB.
[To 3T0i nprunHe 00A3aTeTLCTBEHHOE MPABO SIBJISIETCS] OTHOCUTEJIBHBIM, TaK KaK OHO TIPUMEHSIETCS
B OTHOIIICHUH 3apaHee U3BECTHBIX JIUI] — YIACTHUKOB MPABOOTHOIIICHUS.

§ 2. OTHOMIEeHHUSI, peryJupyeMble rPaKJaHCKUM IIPaBOM

S¢ddekTrBHOE pa3BUTHE SKOHOMHUKHU JOOOrO TOCYIApCTBA BO MHOTOM 3aBHCHT OT CTETEHH
pa3BUTHA B O6I_HCCTBG TOBApPHO-JACHECKHBIX OTHOHICHI/II';I, BO3HUKAIOMIMX I10 MOBOAY IMPOU3BOACTBA,
niepepacrpesie/ieHdst U MoTpediIeHns] MaTepuasibHbIX Onar. [IMHaMuKa pa3BUTHS TAHHBIX OTHOIIIE-
HUI 00ycJIoB/IeHa JAByMs (haKTOpaMH: YPOBHEM MOTpeOsieHus] OOIIECTBOM MaTepUaIbHBIX ONlar u
HAJIMYMEeM HeOOXOIUMOTO MPaBOMOPsIIKa, 00eCIIeUMBAIONIETo a/IeKBaTHOE PEryIMpoBaHUE TOBAPHO-
JEHEKHBIX OTHOIIEHUH B odmecTBe. [Iporecc mpon3BoICTBa U NepepacnpeeieHu sl MaTepUaIbHbIX
Omar TpeOyeT OT ero YJacTHMKOB YCTAaHOBJICHHSI HEOOXOIUMBIX MMYIIIECTBEHHBIX OTHOIIEHWHA TO
MIOBO/IY MOCTAaBKU CHIPbsl, MAaTEPHAJIOB, 00OPYIOBAaHUS, OKa3aHUs OAHKOBCKUX, CTPAXOBBIX, TPAHC-
MOPTHBIX U TIPOYMX BUAOB YCIYT U BBIOJTHEHUS padoT.

B niesiom manHHBIA mporiece o0pa3yeT UMYIIIeCTBEHHBI 000POT, BKJIIOYAIONIHUN B ce0s J1Ba BUIA
OTHOILIEHUIA.

[NepBblii BUA — 3TO UMYIIeCTBEHHbIE OTHOIIEHHS, BO3HUKAIOIIUE MeKAy JUIAMH 110
NOBO/Y NPHOOPeTEeHNsI U HCI0JIb30BaHNs MaTepPHAJbHbBIX 0Jar .

Ko BTOpOMY BHIY OTHOCATCS JIMYHbIE HEMMYIECTBEHHbIE YaCTHONPABOBbIE OTHOIIIE-
HHUSI, He CBSI3aHHbIE C MMYIIECTBOM. Peub MIeT 0 HeOTUykKJaeMblXx HeMaTephasbHBIX OJarax,
HETIOCPE/ICTBEHHO CBSI3aHHBIX C JITYHOCTBIO MX cO3/aTesield, KOTOPbIM HeOOXOIMMa IPaBoBasi OXpaHa.
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Hanpumep, 310 aBTOpCKOE MTPaBO, YECTh, JOCTOMHCTBO WM AEJI0Basl peryTalys rpaxiaH, IpaBo Ha
UMsl, TaHY JIMYHOM KU3HU U NIPABO HA TEJIECHYIO HEPUKOCHOBEHHOCTD.

Kaxjoe u3 ykazaHHBIX YaCTHOIIPABOBBIX OTHOLIEHUH SIBJISIETCS CAMOCTOSITEIbHBIM BUJIOM UMY~
IIIECTBEHHBIX WJIM HEMMYIIECTBEHHBIX OTHOIIEHUH, 00MaJalolye cBoer crielupuKon U 0OCOOEHHO-
CTBIO peaTU3allii, HECMOTPSI Ha TPYIIOBYI0 OTHOPOTHOCTh STHX OTHOLIEHHH, TPEOYIOIINX eAMHOTO
TMOJIX0/1a B MPAKTUYECKON peanu3aimu. EquHooOpasve B JaHHOM CiTydae 3aKJIiouaeTcsi B IpUMeHe-
HUM €IMHBIX METOJOB, CIOCOOOB M MPUHIIMIIOB PETyIMPOBAHUS OIPEAEICHHON TPYIIITH YaCTHOMpa-
BOBBIX OTHOIIIEHUI1, KOTOPBIE YCTAHABIMBAIOTCS HOPMaMU I'PakAaHCKOTO MpaBa.

Takum oOpa3zoM, IpeIMETOM PeryJIipoBaHus IPaKJaHCKOr0 MPaBa sIBJSIIOTCS YaCTHO-
NPaBoOBble OTHOLIEHNSI, 0OCHOBHYIO YACTh KOTOPBIX COCTABJISIIOT MMYIIleCTBEeHHbIE OTHOLIe-
HHUS1, BOZHHKAOIINeE N0 NOBOAY NPHOOPeTEeHNsI, HCIIOJb30BAHMS HJIH PACIOPSIKEHUSI UMY-
IeCTBOM IIyTeM ero nepeaadu B IOCTOSIHHOE WM BO BpeMeHHOe BJIaJieHHue JIPyromMy JIMILy .

O.A. KpacaBuukoB oT™MeYaJs1, YTO MOJ PeIMETOM MPABOBOTO PEryJIMPOBAHUS TOU WM MHON
OTpac/iy MpaBa MPUHSATO MOHUMATh OMNPE/EIEHHYI0O COBOKYIHOCTb €AMHBIX B CBOEH CYIIIHOCTH U
npupoe OOLIeCTBEHHBIX OTHOIIEHUH, KOTOPbIE PEryIUpyIOTCsi HOpMaMH JIaHHOW OTpaciu mpasa®.
3acnyXuBaeT BHUIMAHUS TE3UC aBTOPA, 0OOCOONSIOMIMI Ty MM UHYIO OTpacib MpaBa Mo IpeaMeTy
peryJmpyemMbIX OTHOLIEHUH. [IpuMeHUTENbHO K IpakJaHCKOMY IpaBy 3TO OJHOPOJAHBIE MO CBOEW
CYIIIHOCTH OOIIECTBEHHbIE OTHOIIEHUSI, BOZHHUKAIOIIHE T10 MOBOJY MepepacipeiesieHusl MaTepuaib-
HBIX OJar Mexay wieHaMy rpaxkaaHckoro ooOmiectBa. COOTBETCTBEHHO MPHU3HAKOM 000COOTCHUS
HOPM I'PakKJaHCKOTI'O [TpaBa B €JUHYIO IPABOBYIO OTPACb SBJISIOTCS TPYIIIOBOE POACTBO U €UHCTBO
PEryJIupyeMbIX MU OTHOLLIECHUH.

Kputepusmu rpynnoBoro poacTsa 4aCTHOIIPABOBBIX OTHOLIEHUH SIBJISIIOTCS aBTOHOMUSI BOJIU
Y UMYIIECTBEHHAsl CAMOCTOSITEIbHOCTb €ro y4acTHUKOB. [Ipu 3TOM mocneHuii Kputepuil siBisieTcs
©a30BbIM, TO €CTh ONPEEIAIONINM, TAK KAK B YACTHOITPABOBBIX OTHOILICHUSIX ABTOHOMUSI BOJIU JIUIIA
MPOSIBJISIETCS B OTHOLIEHUH ONpE/IeIEHHOro MMyniecTBa. B cBsi3u ¢ yem MHTepec K UMYILECTBY U
MOTPeOHOCTh B HEM OIPEAEISIIOT BOJIO JIMIIA HA COBEPIICHUE I0PUANYECKU 3HAYUMBIX JIEHCTBUN B
OTHOIIIEHUH 3TOro umyiectsa. Ho 1151 coBepilieHrst 3TUX AENCTBUI OIHOTO KeJIaHWs U MHTepeca B
MMYIIECTBE HEJJOCTATOYHO, TaK KaK JIMIO JOJIKHO KOO 001a1aTh COOCTBEHHBIM UMYILIECTBOM JIIsI
ero MCHoJIb30BaHMs B UMYIIIECTBEHHOM 000pOTe, JIMOO UMETh MaTepUaJIbHYI0 BOZMOXHOCTb TIPHO0-
pETEeHH s UHTEPECYIOLIETO €ro MMYILECTBA Y IPYroro Jivua. Peaimzanus yka3zaHHbIX MMYILIECTBEHHBIX
MHTEPECOB OCYILECTBIISAETCS IyTeM BCTYILIEHUSI OJHOTO JIMLA B UMYIIECTBEHHbIE OTHOLLIEHHUS C JIpY-
T'MM JIMLIOM, YTO SIBJISIETCS IPEIMETOM I'PaXkJaHCKOTO MpaBa.

Oomnactp rpaxaaHckoro npasa, ormevan ['.®. [lepiieneBuy, onpenensieTcst ByMs TaHHBIMH:
1) JacTHbIe JIMIAa KaK CyObEKThl OTHOIIECHUS, 2) YaCTHBII MHTEpEC KaK COAep:KaHhue OTHOIICHUs .
OpHako 3TMMM JaHHBIMU HE UCYEepIIbIBaeTCs cpepa rpakaaHCcKoro npasa, Tak kak [.d. [lepiene-
BUY HE OTMETHJI ellle OJJH CYIIECTBEHHbIN JIEMEHT I'PaKJIaHCKOTO MpaBa — OOBEKT UMYIIECTBEH-
HBIX OTHOILIEHWH, T.€. TO, HA YTO HAIPABJIEHBl BOJISI M MHTEPEC JIMLIA — UMYILLECTBO WM UHOE UMY-
IIECTBEHHOE IPaBo.

Takum 00pa3oMm, rpakaaHCKO-TIPABOBbIE OTHOIIEHHsI, BOZHHUKAIOIIHE IO TIOBOLY MMYIIECTBA,
XapaKTepU3yITCs HUKECIEYIOIMMH OTIIMYUTEIbHBIMU [TPU3HAKAMHU.

Bo-niepBbIx, OHM UMEIOT YACTHONPABOBOIl XapaKTep, Tak Kak OOBEKTOM 3THX OTHOIICHUI
SIBJISIETCS] IMYIIIECTBO, MPUHAJIEKAIEe er0 YIaCTHUKAM Ha MpaBe YacTHOI COOCTBEHHOCTH.

Bo-BTOpBIX, OH OCHOBAHbI HA AaBTOHOMMY BOJIM H PABHOIIPABUH €r0 YYaCTHUKOB NPH
omnpe/jeJieHHN YCJAOBUI MCIIOJHEHNsI 3TUX OTHOIIEeHUH . B JaHHOM cilyyae NOJHOCTBIO UCKJTIO-
YaeTcst Kakoe-JIMOO0 BJIaCTHO-TIOBEJMTEbHOE OTHOILIIEHHE OIHOTO YYaCTHUKA B OTHOLIEHUH JPYTOro.

= Kpacasuuros O.A. Kareropun Hayku rpakjaHckoro npasa. M36pannsie Tpymst: B 2 1. T. 1. M., 2005. C. 28.

46 Hlepwenesuy I'.@. YuebHUK pycckoro rpaxaanckoro npasa. T. 1. C. 27
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[ToaToMy YacTHOMPABOBBIE OTHOIIEHHSI B OOJIBIIMHCTBE CBOEM OCHOBAHbI HA AUCTIO3UTUBHOM METO/IE
MIPAaBOBOTO PEryIMpPOBAHUSI.

B-Tperbux, HEpeMEHHBIM U 00s3aTeIbHBIM MPU3HAKOM TI'PakIaHCKO-TIPABOBBIX OTHOIICHUI
SIBJISIETCSI MMYII[eCTBEHHAasi 000CO0JeHHOCTD JIMIA B OTHOLICHUH MPHHA/ICKAIIETO eMy UMY-
IIECTBA, YTO MO3BOJISIET JIMILY PACTIOPSIKATHCS UM IO CBOEMY YCMOTPEHHIO M HECTH CAMOCTOSITENTbHYIO
MMYIIECTBEHHYIO OTBETCTBEHHOCTb IO 0053aTEILCTBAM BCEM MPUHAIEKAIIMM €My UMYIIIECTBOM.

B-ueTBepThIX, OHU SIBJSIIOTCSI OTHOCUTEJIbHBIMH, T.€. BO3HUKAIOIIMMHU MEK]Ly ONpe/esieH-
HBIMHM YYaCTHHKAMHU 3THX OTHOIICHHWI MO MOBOAY MpPHOOpETeHus, nepenayn, OOMeHa, BIaJIeHHUs,
TOJIL30BAHUS MJTH MHOTO pacliopsiKEHHsI UMYIIIECTBOM. B ornpesie/ieHHbIX 3aKOHOM CITyJasix rpaaaH-
CKO-TIPaBOBbIE OTHOIIECHUS, CBA3aHHbIE ¢ HMYIIECTBOM HMEIOT a0COJIOTHBIN Xapakrep, ycra-
HABJIMBAIOIIMI 3alpeT Ha HE3aKOHHOE BJIAJICHUE, MOJb30BAHME M PACTIOPSDKEHUE YyKUM UMYILe-
CTBOM.

B-maThiX, TpakIaHCKO-TIPABOBBIE OTHOIICHWS, BO3HUKAOIIKME IO IOBOJY HMYIIeCTBa,
HMEIT 00513aTeIbCTBEHHbIN XapakTep 1 0a3upPyIOTCs HAa B3aUMHOIN OTBETCTBEHHOCTH YYaCTHH-
KOB 9TUX OTHOIIEHHW JAPYT Tepe pyroM 3a HaJylexallee UCIOMHEHHe MPUHSTHIX Ha cedst 00si3a-
TEJIbCTB, a TaKKe 3a COOMOEHUE JOTOBOPHBIX MIPAB M MHTEPECOB IPYT Apyra.

B-1iecTbIx, rpax1aHCKO-TTPAaBOBbIE OTHOIIEHH 1, BOSHUKAIOIIKE MO TIOBO/Y UMYIIIECTBA, B OOIb-
IIIMHCTBE CBOEM HOCSIT BO3MEe3/HbIil XapaKTep 1 OCHOBAHBI HA B3AaIMHOM, T.€. BCTPEUYHOM, UMY-
IIIECTBEHHOM YJOBJIETBOPEHUM YYAaCTHHKAMHU CBOMX MAaT€pPUAIbHBIX MOTpeOHOCTel. B HeKoTOphIX
CIIyYasix MIMYIIECTBEHHbIE OTHOIIEHUsI HOCAT O€3BO3ME3/IHBIN XapaKTep, KOIjia JIMIO NPy Tepeaave
MMYIIECTBA WM OKAa3aHUU YCIIyTH He TpeOyeT 3a 3TO IJIaTy UM MHOE BCTPEYHOE YIOBJIETBOPEHHE 1
neficTByeT 6e3B03Me3/IHO. [JaHHbIE OTHOIICHHUSI BOHUKAIOT MPH JAPEHWH, BO MHOTUX CIIydasix MpH
HACJIE/ICTBE, MPU Nlepeade UMYIIEecTBa B 0€3BO3ME3THOE TIOJIb30BAHKE U T.[I.

C TOuKM 3peHus MpeaMeTa MPaBOBOrO PEryJIMPOBAHUS UMYILECTBEHHbIE OTHOIIEHUSI MOKHO
pa3aenuTh Ha IBE OCHOBHBIE KaTETOPHH.

[NepByio KaTeropuio COCTaBISIOT 00s3aTeIbCTBEHHBIE, & UMEHHO OTHOCUTEJIbHBIE OTHOIICHMS,
BO3HMKAIOIIHE B CBS3HM C 000PAYMBAEMOCTHIO MMYIIIECTBA IyTEM Tepexoia OT OIHOro BIajesblia K
Apyromy.

BTopyio kaTeropuio cocTaBisliOT OTHOIIEHUSI, BO3HUKAIOIIME B CBS3M C 3AlUTON MPHHAJLIE-
Kallero JIMIy UMYILIECTBa, — 3TO aOCOMIOTHbIE OTHOIIEHUsI MEXAY COOCTBEHHMKOM MMYINECTBA U
HEOrpaHMUYEHHBIM KPYTOM JIMII 110 TTOBOJY 3aKOHHOMW 3aIUTHI TIPaBa COOCTBEHHOCTH.

Kpome TOro, BOZHHKAIOT OTHOIIEHHMS], CBSI3aHHbBIE C COAEPKaHMEM COOCTBEHHMKOM IPHHA/I-
nexarero emy umyiecta (ct. 210 'K P®) u puckom ero ciyuaitnoit rudenu (ct. 211 'K P®).
[MocepHsis rpynIa OTHOMICHUN SIBJISIETCS OCOOSHHOM, Oa3UPYIOIIeNcs TOJbKO Ha IMPABOBOM CBSI3U
JIMIA ¢ UIMYIIECTBOM.

JlaHHBIE OTHOILIEHUsI TIOJTHOCTBIO UCKJIIOYAIOT MPUMEHEHWE K HUM aJIMHUHUCTPATHBHBIX WJIH
BJIACTHBIX METOJOB PETyIMpPOBaHUSs, HE OTHOCAIIMXCS K TIPEIMETY TPakJaHCKOTO MpaBa.

§ 3. HemmymecTBeHHbIE€ OTHOIIIEHMS,
peryjupyembie rpakIaHCKUM PaBOM

HenmyiniecTBeHHbIE OTHOILIEHUS COCTABJISIIOT BTOPYIO I'PYIIY YaCTHONPABOBBIX OTHOILEHUH,
PEryJiupyeMbIX IpaXJIaHCKUM IPaBOM. [laHHbIE OTHOILEHUSI OTVIMYAIOTCS OT UMYILIECTBEHHBIX TEM,
YTO, BO-IIEPBBIX, OHU BCET/1a CBA3aHBI C OMPE/IENIEHHOMN JIMYHOCTBIO, BCJIEICTBUAE ITOTO UX M Ha3bIBAIOT
JIMYHBIMU HEMMYILIECTBEHHBIMU OTHOIIEHUSIMU; BO-BTOPBIX, JaHHBIE OTHOLLIEHHUSI CBSI3aHbI C MATEpH-
aJIbHBIMU LICHHOCTSIMU, T.€. C pe3yJIbTaTaMU TBOPUYECKOTO TPyAa KOHKPETHOIO JIMLIA, I03TOMY OHU
PEryJIMpPYyIOTCs HOPMaMU T'PaskIaHCKOTO MpaBa.

JIuuHBle HEMMYILECTBEHHbIE OTHOIIEHUSI BO3HMKAIOT BCErZa MO IOBOAY OIPEIeIEHHOTO
pe3yJibTaTa MHTEJUIeKTyaIbHOro Tpyaa. Hanpumep, npousseneHus iuteparypbl UM UCKYCCTBA, HAayY-
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HOE OTKPBITHE, pa3paboTKa MporpamMmmbl JaHHBIX it DBM, pa3paboTka TOBapHBIX 3HAKOB WJIM 3HA-
KOB 00CITyKMBaHHsI, IIPOMBIITUICHHBIX 00pa3IioB U T.J1. HemocpeacTBeHHO MHTEIIEKTYabHBIN TPYIT
HE MaTepUaIn30BaH, TaK KaK OH SIBJISIETCS MPOILYKTOM MBICIMTEBLHOTO Mpoiiecca. B qanHom ciydae
MaTepUaIM3YIOTCSl TPOU3BOACTBEHHBIE MIPOIECCHl CO3AHUS PE3YJIbTATOB MHTEJIEKTYaIbHOTO TPpyda
MyTeM ITPUMEHEHUSI ChIPbsi U MAaTEPUAJIOB /151 U3TOTOBJICHU S PE3Y/IbTATOB MHTEJUIEKTYaIbHOTO TPYy/Ia.
Otciona ¥ CKJIA/IBIBAIOTCS TMYHbIE HEMMYIIIECTBEHHbIE, HO CBS3aHHbIE C UMYIIIECTBOM OTHOIIIEHUSI,
BO3HUKAIOIIKE B CBSA3U C pean3alven pe3y/ibTaToB MHTEJUIEKTYaJIbHOTO TPy/a.

NHTennekTyaapHblil TPy SBJSIETCS HEOThEMJIEMON 4YacThlo JIMYHOCTH M HE OTUYXJAeTcs,
MO3TOMY He SBJISIETCS OOBEKTOM I'pa)kJaHCKOro 00OpOTa M, COOTBETCTBEHHO IMPEIMETOM TI'pak-
JAHCKO-TIPAaBOBOTO peryJimpoBaHus. VIMEHHO JaHHBIN MPU3HAK XapaKTepU3yeT paccMaTpuBaeMble
OTHOILIEHUSI KaK JIMYHbIE HEMMYIIECTBEHHBIE, TIpeBpalliasi B UMYIIECTBEHHbIE OTHOIIEHUS TOJBKO
pe3y/bTaThl MHTEJUIEKTYAIbHOUN JEeSTeIbHOCTH, T.€. KOHEUHBIN MPOAYKT MBICIIMTENILHOTO IMpoliecca,
TpeOyOIINI CIIEIMATBHOTO MPABOBOTO PEKUMA U PEryIUPOBAHUS.

Heo6xonquMocTh B TPaBOBOM PEryJMpPOBAHUY JIMYHBIX HEMMYIIIECTBEHHBIX OTHOIIIEHUIN 00Y-
CJIOBJIMBAaeTCS ABYMSI puuruHaMu. [1epBoii MPUUUHON ABJISIETCS TOTPEOHOCTD JIUIA — ABTOPA Pe3yJib-
TaTa UHTEJJIEKTYAJIbHOM AeSITeJIbHOCTY B U3BJICUEHUH JI0X0/1a OT UCTIONb30BaHM S JAHHOTO pe3yJibTaTa
MyTeM Tiepefayu ero B MOJb30BaHUE APYTUM JIMIIaM, UHBIMHU CJIOBaMH, Mepe/layd B TPakJaHCKUA
000poT. BTOpoil mpuunHO# sIBJIsieTCs MOTPeOHOCTh aBTOPA MHTEJUICKTYAIbHOTO PEIIeHH S TN N300-
peTeHHs B UX 3allUTe, T.e. PABOBOM OXpaHe CrelUaIbHBIMU I0pUANIeCKUMH cpeacTBamu. [1onoo-
Hasl IPaBOBasl OXpaHa HEOOXOIUMa ISl 3aIUThl HCKITIOYMTEILHOTO TIpaBa aBTOpa Ha M300peTeHHOe
YM TIPOM3Be/IeHNEe WA MHTEJUICKTYaJIbHOE PEIlicHUe B eJIAX PaCIopsKeHUsT OOBEKTaMU MHTEIIICK-
TYaJIbHON COOCTBEHHOCTH TI0 CBOEMY YCMOTPEHHMIO.

HckmounTenpHOE TIPaBO SIBJISETCS OCOOBIM M CITEIIUATbHBIM 3JIEMEHTOM T'PaskIaHCKOTO TTPaBa,
MPUMEHSIEMBIM TOJIKO B JIMUYHBIX HEUMYIIIECTBEHHBIX OTHOIIIEHUSIX, HO CBSI3aHHBIX C UMYIIIECTBOM.
NmenHo uCKITIoUMTENTbHOE TTPaBO KaK IOpUIMYEcKas KaTeropus MpUIaeT HeUMYIIIECTBEHHBIM OTHO-
HIEHUSIM UMYILIECTBEHHBI!, T.€. CTOMMOCTHON M TOBAPHO-JICHEKHBIN XapaKkTep, KOTOPbI onpeess-
eTCs CTEeTIeHbI0 HaJJOOHOCTH M TIOTPEOHOCTH APYTUMU JIHLIaMU. VICKITIoUnTeIbHOE TTPaBO BO3HHUKAET
y JIAIIAa C MOMEHTA MaTepUaTM3allii UM UHTEJUIEKTyaIbHOTO petieHrst. OTHaKO OObEKTOM Ipask/1aH-
CKO-TIPAaBOBBIX OTHOIIEHUI UCKJIIOUUTEbHOE MPABO CTAHOBUTCS MO (haKTy MPU3HAHUS €r0 TAKOBBIM
B ITyOJIMYHOM TIOPSIJIKe, a UMEHHO TIOCJIe TOCYJapCTBEHHON PEerucTpaiiy aBTOPCKOTO MpaBa Ha Tpo-
W3BEJICHUE JIUTEPATYPhI, UCKYCCTBA, HAYYHOTO M300PETeHUs U T.]1.

HecmoTpst Ha TO 4TO MCKJIIOUMTESIbHOE MPABO HE OTHOCUTCS K MMYIIECTBY, TEM He MeHee
OHO SIBJISIETCS TIPEIMETOM T'PaXJAHCKO-ITPABOBOTO PEryJIMPOBAHUS B KaueCTBE OOBEKTA MPABOBOM
OXpaHbl OT MOCSATATENILCTBA CO CTOPOHBI JPYTruX JnIl. JlaHHas mpaBoBask oxpaHa sBIsieTcs: a0COMOT-
HOM, TaK KaK paclpoCTpaHsIeTCsl Ha BCEX JIMII, MOCATAIONIMX HA YyX)KOe UCKJIIOUUTEILHOE TTPaBO.

JInvHble HEUMYIIIECTBEHHbIE OTHOILEHUSI, CBSI3aHHBIE C UMYIIIECTBOM, HE TOJBKO MOPOXKIAIOT
aOCONMIOTHBIE 00SI3aTEIbCTBEHHBIC OTHOIICHU I, YCTAHABJIMBAIOIIVE 3aIIPeT Ha HE3aKOHHOE UCTIONB30-
BaHNE OOBEKTOB MCKJIIOUMTENILHBIX TIPAB, OHU SABJISAIOTCS TaKKe MPeJIMETOM OTHOCUTEIBHBIX 00s13a-
TeJIbCTBEHHBIX OTHOIIICHUH. B mocneqHeM ciiydae peds ujieT 00 OTHOIICHUSIX, BOSHUKAIOITIX MEXTy
aBTOPOM — 00J1a/1aTesieM UCKJTIOUUTENTbHBIX TIPaB U APYTUMU JIMIIAMU TI0 TTIOBOLY BPEMEHHOT'O UCTIONb-
30BaHMS OOBEKTA MCKIIIOUUTENILHBIX MIPaB, HATPUMED MPOU3BEICHUS JIUTEPATYpPhl, UCKYCCTBA, TIPO-
MBIIIJICHHOTO 0Opasiia, TOBAPHOrO 3HAaKa WJIM 3HaKa OOCTYyKWUBaHUS U T.0. Mexay yKazaHHBIMU
JIMIIaMU BO3HMKAIOT B3aMMHBIE KOPPECTIOHIUPYIOINIUE MpaBa U 0OS3aHHOCTH, CBSI3aHHBIC, C OTHOU
CTOPOHBI, C TIepeaueiil aBTOPOM pa3pelieHrs WM MTUCbMEHHOT'O COIIacusi Ha BpEMEHHOE UCTIONb30-
BaHWE aBTOPCKUX MPaB JPYyroMy JIMILy Ha ONpeesIeHHbIX YCIOBUSIX, C APYTON CTOPOHBI, BPEMEHHBII
TOJTb30BaTe b MPUHUMAET Ha ceOs1 00SI3aTeIbCTBO IO BBHITIOHEHUIO YCJIOBUN U MOPSIKA UCTIONB30-
BaHUsI 00BEKTA UCKTIOUMTEIIBHBIX MpaB. [laHHbIe OTHOIIEHUSI MOTYT OBITh KaK BO3ME3/IHBIMU, TaK U
©€3BO3ME3/IHBIMH.
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[TpaBoBOIi 3aIUTH U OXpaHbl TPEOYIOT HE TOJIBKO JIMYHbIE HEUMYIIECTBEHHBIE OTHOIICHMS,
HEMOCPEICTBEHHO CBSA3aHHBIE C UMYIIIECTBOM, HO U MHBIE JIMUHbIE HEMMYIIECTBEHHbIE OTHOLIECHUS,
HO HE CBSI3aHHBIE C UMYILECTBOM. DTO OTHOILLEHHUS 10 3AILUTE HEOTAESIMUMbIX OT JIMYHOCTHU KU3HEH-
HBIX OJ1ar, HaIprMep KU3Hb, 3I0POBbE, UECTh, IOCTOMHCTBO, T0OpOE UM, JeJI0Bast peryTaius, Td-
Has TaiiHa U T.J1. B rpask/1aHCKOM ITpaBe JaHHbIe KU3HEHHbIe O1ara IMEHYIOTCSI Kak HeMaTepuaibHble
Omara, onpezieJIeHHbIe U PeryJaupyeMble CrieluaibHoM 11aBoit — 1. 8 K PO.

[TpeaveToM rpaxaaHCKO-TIPaBOroO PEryIMPOBAHUS HEMaTepHaIbHbIX OJ1ar sIBIETCs X MPaBo-
Basl 3alllUTA B T€X CIy4asix U Mpejesiax, B KAKMX UCIONb30BaHUE CIIOCOOOB 3AIUTHI IPaXAaHCKUX
IIPaB BBITEKAET U3 CYIIECTBA HAPYILIEHHOTO HEMATEPUAJILHOTO [TpaBa U XapakTepa MOCIeICTBUI ITOTO
HapyUIEHUSI.

[Nepeuensb crocoOOB 3aIUTHI IPpakAaHCKUX MpaB ycraHosseH cT. 12 'K P®, cormacao koto-
PO /17151 3aIIMThl HEMaTepHaTbHBIX OJ1ar MOTYT MPUMEHSTHCS MTPAKTHUECKH BCE MPEAYCMOTPEHHBIE
nanHoit HopMmo# ['K P® criocoObl 3a1uThl, 32 KCKITIOYEHUEM TeX CIIOCOO0B, KOTOPbIE MOJIekKAT IPH-
MEHEHMIO CTIEIIMAJIBHO JIJIS1 3alUTHI TIPAB YYaCTHUKOB 00S3aTeIbCTBEHHBIX UMYIIECTBEHHBIX OTHO-
HICHU.

[IpakTryeckas peanuzalys MPaBOBOW 3alllUThl HEMAaTEPUAJIbHBIX IIPAaB OCYIIECTBISETCS B
CyaeOHOM TMOPsIIKE TTyTeM BOCCTAHOBJIEHHS JOOPOTrO MMEHH, TPeOOBaHUs MPEKpaIlleHnsT TeCTBU,
HAPYIIAIINX JUYHYI0 TailHy WM WHOE JUYHOCTHOE OJaro, a Takke TpeOOBaHUs KOMIICHCAIIUH
MOPAJILHOTO BpeAa.
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I'naBa 3. MeToa 1 MeTO0J10THSI IPAK/JAHCKOr0 NPaBa

§ 1. OcoO6eHHOCTh MeT0/1a IPaK/IaHCKO-NPABOBOr0 PEryJNpOBaHNs

Oo6nacTe NPUMEHEHUS I'PakJaHCKOIrO MpaBa paclipoCTpaHsAETCsl Ha UMYIIECTBEHHYIO cepy
OOIIECTBEHHBIX OTHOIIEHMH, UMEIOIINX SKOHOMUUECKOE COMepKaHUe ¥ BO3HUKAIOIINX B OCHOBHOM
0 TIOBOJY TOBapooOopoTa B odmecTBe. OCOOEHHOCTh JaHHBIX OTHOIIEHUI TPeOyeT CrienraaIbHOTO
U CaMOCTOAITEJIbHOTO MEXaHM3Ma IPaBOBOrO PEryJMpOBaHMs, Oa3upylolerocss Ha 000COOIeHHOM
CHUCTEMEe HOPM IpaBa, BbIIEJIEHHON B CAMOCTOSITE/IbHYIO IIPABOBYIO OTPAC/Ib.

Takum 00pa3zoM, HEOOXOIUMOCTb B 000COOIEHIHY IIPABOBOTO PETYIMPOBAHUS HMYIIIECTBEHHbIX
OTHOLLEHUI Mpeaonpeaensercs cueuugUKON 3TUX OTHOIIEHUH, XapaKTepU3yIOILencss SKOHOMUYE-
CKMM COZIEpP)KaHUEM U PA3JIMUMEM 0 CyObEKTHOMY COCTaBY YYACTHUKOB ITHX OTHOILEHUH, a TaKkKe
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0COOEHHOCTBIO TIPUOOPETEHUS 1 TIPEKPaIlieHHs paBa COOCTBEHHOCTH, U IPYTUMH aCIIeKTaMU 4acT-
HOIIPABOBBIX OTHOIIIEHUA.

CucreMHOe ¥ eTUHOOOPa3HOE PEryIMpPOBaHUe ITUX OTHOIIEHUI BO3MOKHO ITyTEM UX MPABO-
BOH perjiaMeHTallMy B CHelUaIbHbIX HOpMaX IPakJaHCKOTO 3aKOHO/ATEIbCTBA, YCTAHABIMBAIOIINX
MPaBOBYI0 KOHCTPYKIMIO OMPEJeIEHHOIO MMYIIECTBEHHOIO MPABOOTHOIIEHUS] U OINpPeIesIOnInuX
MO/IEJIb BO3MOKHOT'O MOBE/IEHHUsI YYaCTHUKOB JAHHOTO OTHOIIEHUSs. [Ipy 3TOM HOpMa rpask JaHCKOTo
paBa He ABJISAETCS CyOCTaHIIMEeH rpak IaHCKO-TIPABOBOTO OTHOIIICHHUSI, PABHO KaK He SIBJISIETCS TTpe/l-
TMOCBUTKOH JJIs1 €0 BO3HUKHOBeHM . [IpaBoBasi HOpMa yKa3bIBaeT MyTh U CIIOCO0 peasu3alivu mpe/-
T0JIaraeéMoro K yCTaHOBJICHUIO T'PakJaHCKO-TIPABOBOTO OTHOIIICHUSI.

NcTouHUKOM BO3HMKHOBEHUSI PacCMaTpUBAEMOTrO MPABOOTHOIIEHUS! SIBJISIETCS BOJISL U UMY-
IIIECTBEHHBIN MHTEpeC JIMia — CyObeKTa MpaBa, MoOYKIAIOIINE ero K COBEPIICHUI0 aKTUBHBIX JIeH-
CTBUI TIO YCTAHOBJICHUIO IPaXJIaHCKO-TIPABOBOrO OTHOIIeHUs. [Ipy 3TOM BOJISI AIBJIsIeTC a0CTPAKT-
HOW KaTeropuiel, oTOMY He BJleueT 3a COO0W BOSHUKHOBEHHE I0PUANYECKUX (haKTOB, MOJISKAIIUX
PeryJMpoBaHUIO UCTOYHMKAMM TPaKIaHCKOro mpasa. Bosist Bcero v, BO3AEUCTBYET Ha CO3HAHUE
CYOBEKTa MpaBa U CIIOCOOCTBYET BO3HMKHOBEHHIO I'PakJAHCKO-TTPABOBOTO 00s3aTENILCTBA, & TaKKe
OTBETCTBEHHOCTH 32 €ro HeHa/IJIexallee UCTIOTHEHUE, TO SIBJISIETCS MPEMETOM ITPaBOBOI'O PeryJiu-
poBaHMs. B maHHOM ciTydae HCTOYHUKOM BO3HUKHOBEHUSI TAKUX IOPUINIECKUX (PaKTOB, Kak 00s13a-
TEJILCTBO M OTBETCTBEHHOCTh 3a €r0 HEHa/IJIeKallee UCTIOTHEHUE, SIBJISIOTCS I0PUANYECKA 3HAYUMble
JeNCTBUS CyObeKTa rpaXJaHCKOTO TpaBa.

Wtak, npeanochLIKoOil BO3HNKHOBEHHSI IOPUINYECKH 3HAYUMBIX JeifiCTBH MO ycTa-
HOBJICHHI0 YACTHONPABOBOT0 OTHOIIEHNSI SBJSIOTCA BOJISI U MMYIIeCTBEHHbIII HHTEpec
cy0O'beKTa rpak/IaHCKOro mpasa. A CJe[ICTBUEM JaHHBIX JEWCTBUN SBJISETCS YCTAHOBJIEHUE KOH-
KPETHOrO MPAaBOOTHOIIIEHUSI, TIPEIYCMOTPEHHOr0 HOpMOM TpaBa. B pesysbTate OCyIIeCcTBISIOTCS
MpaBoOBasi MHTErPallvs U CBSI3b MEXKAYy MPABOOTHOIIEHMEM M HOPMOM IpaxJaHckoro mpasa. Eciu
BOJIsI, THTEPEC U JICWCTBUE JINIIA SBJISIOTCS JIeMEHTaMU CYOBEKTUBHOTO MPaBa, TO IPABOOTHOIIICHHE
¥ HOpMa TIpaBa SIBJISIOTCS JIeMeHTaMu OObEeKTUBHOTO TTpaBa.

XapakTepHOH 4epToil 000N HOPMBI TIpaBa, UMEETCS B BUY HE3aBUCHMOCTh OT OTpPAC/ICBOM
MIPUHAJJICKHOCTH TIPeIMETa PEryIMpyeMbIX OTHOIIIEHUH, SIBJISIETCS €€ BO3/IENCTBUE Ha 3TU OTHOIIIE-
HUS pa3IMYHBIMU ITPABOBBIMU CITIOCOOaMU U cpeficTBaMu. OCYIIECTBIISAETCS 3TO B LIENSIX PEryaupo-
BaHUS PA3JIMIHOTO POJia MPABOOTHOIICHU!, BO3HUKAIOIINX B OOIIECTBE IMyTeM HOPMATUBHOTO YCTa-
HOBJICHUSI JO3BOJIEHUI WJIM 3alIPETOB Ha COBEPILIEHNE I0PUINYECKH 3HAUMMBIX JAEHCTBUI.

I'paxkjaHCKOE MPaBO B 3TOM CMBICTIE HE SIBJISIETCS UCKJIIOYEHHEM, HECMOTPsI Ha CBOOOAY ycTa-
HOBJICHHsI YaCTHOIIPABOBBIX OTHOIIEHHUH, TaK KaK MIMEHHO HOPMBI I'PakJAHCKOTO TpaBa MpeIorpe-
JeJISIOT JUCTIO3UTUBHBIN METOJ] TIPAaBOBOTO PEryJMpPOBAaHUs JIAHHBIX OTHOIICHUH. YUWTBIBAs, 4TO
OCHOBHBIMU MPUHITUTIAMU I'PAKAAHCKOTO MTpaBa sIBJISIOTCS: aBTOHOMMUSI BOJIA, PABEHCTBO CTOPOH, CBO-
Oona NefcTBUM MPH PACTIOPSIKEHUU COOCTBEHHBIM UMYIIIECTBOM, PETYJIMPOBAHUE YAaCTHOITPABOBBIX
MMYITIECTBEHHBIX OTHOIIIEHHUH TOJKHO OCYIIECTBIATHCS MyTeM MTPUMEHEHH S CIIITMATbHOTO — JIUCTIO-
3UTUBHOTO METOJIA MPABOBOTO PETYJIMPOBAHMUS, YUUTHIBAIOIIETO OCOOEHHOCTH TPk IAHCKOTO TIPaBa.

MeToa npaBoBOro peryjJinpoBaHus — BO3/IeliCTBHE HA ONpe/ieeHHYI IPymnmmy ooie-
CTBEHHBIX OTHOIIEHHII MOCPEACTBOM CHENHAJbLHBIX MPHEMOB HX PeryJupoBaHHs, ycTa-
HOBJIEHHBIX HOPMaMH CHelUaJbHOH oTpacan mpaBa. COOTBETCTBEHHO METO IPABOBOIO
PeryMpoBaHUs I'PaxkIaHCKO-TTPABOBBIX OTHOILEHUI OIpeessieTCss HOpMaMU I'PaIaHCKOTo TpaBa,
YCTaHABJIMBAIOIIMMU IPUEMBI, CIIOCOOBI ¥ CPEJICTBA PETyIMPOBAHUS YACTHOIIPABOBBIX OTHOIIICHHI.

OcoOEHHOCTBIO METO/Ia MPABOBOTO PEryIMPOBAHUS T'PaKAaHCKO-TIPABOBBIX OTHOIIICHUN SIBJIS-
eTcsl IPU3HAHKUE PABEHCTBA YYACTHUKOB PETYJIMPYEMBIX UM OTHOIICHUH, HEIIPUKOCHOBEHHOCTH CO0-
CTBeHHOCTH U cBOOOIBI noroBopa (cr. 1 'K P®). [Tostomy rnaBHON XapakTepHOUM 4epTol MeTona
peryJiupoBaHUs TPaKAaHCKO-TIPABOBBIX OTHOIIIEHUH SIBJISETCS OOecIieueHre ero yJYacTHIUKaM He3a-
BHUCUMOCTH Y PAaBEHCTBA B MX IMPABOBOM MOJIOKEHUU, YTO JOCTUTAETCS IMyTeM MPeAOCTaBICHUS UM
MpaBa BHIOOpA JEWCTBUI TIO PACTIOPSIKEHUIO UMYIIIECTBOM WUJIM MHBIMU MMYIIECTBEHHBIMY ITPaBaMu
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CBOEH BOJIEH, T.€. M0 CBOEMY YCMOTPEHHUIO. DTO U €CTb OCHOBHOE IPEUMYIIECTBO I'PakJIaHCKOTO
npaBa MpU PeryJMpPOBAHUU YACTHOIPABOBBIX OTHOLIEHW, a UMEHHO IyTeM [I03BOJICHUsI BBHIOOpa
HEOOXOIMMON MOJIEeNH TOBEAEHHS B MPABOOTHOIIEHUH, YTO OMpefesseT XapakTep AUCHO3HTHB-
HOr0 METO0/a peryJupoBaHusi. B omiure oT myOJIUvHOro rpaBa, OCHOBAHHOTO Ha OTHOIICHUSX
BJIACTU U IOAYUHECHHUA ITYTEM BBCACHU S 3aIIPpETa HA COBCPUICHUEC 3apaHee OIPEACTICHHBIX IIGI';ICTBI/IP'I,
B I'paXXIaHCKOM IIpaB€, HAITPOTUB, OCHOBHbBIMU CHOCO6E].MI/I PETYIMPOBaHUA ABJIAIOTCSA paBEHCTBO U
cB0OO/a AEUCTBHI B Mpeesiax, yCTAHOBJIEHHBIX 3aKOHOM, a He aJIMUHUCTPUPOBAHKE 1 3aITPETHL.

TakuM 00pa3oM, OCHOBOMNOJIATAIIMM KpHTEpPHEM MeTOoJa IPakKJaHCKO-IPaBOBOro
peryJupoBaHusi YaCTHONMPABOBBIX OTHOWIEHUI SIBJISIETCS JUCIIO3UTHBHOCTD , peaju3yemMast
NyTeM YCTAaHOBJIEHHSI B HOPMAX IPa:kKJaHCKOIo NpaBa [03BOJIEHHH HA OCYyIIecTBJEeHHE
JHIOM IOPUINYEeCKH 3HAYNMBIX 1eliCTBUI N0 CBOEMY YCMOTPEHHIO, T.€. CBOel BOJIel U B
CBOEM HMYII[eCTBEHHOM HHTepece.

Jpyroit 0COOEHHOCTBIO METOA I'PaXAaHCKO-TIPABOBOTO PETyIMPOBAHUS SIBJISETCS HOPMATHB-
HOC YCTAaHOBJICHUE NPUHLUIIA paBEHCTBA IIPAaBOBOI'0 IMOJIOKECHHUA YUYACTHUKOB JAHHBIX OTHOMGHHﬁ,
0e3 Kakux-JIMOOo MPerMyIIeCTB U JOMUHUPOBAHUS OJHOTO YYACTHUKA HaJ APYyruM. [JaHHBI MeTox
MO3BOJIACT YYaCTHUKaAM HMMYIICCTBEHHBIX OTHOIIIEHUH IMPOTUBOIIOCTABJIATH IIPpaBO OI[HOﬁ CTOPOHLI
00sI3aHHOCTH Jpyroi U HaoOopoT. Kpome Toro, paBHOMpaBue B JaHHOM CJIydae MPOSIBISAETCS He
TOJIBKO B pPaBHOM IIOJIOKCHUH YYACTHUKOB IMPABOOTHOLICHUA, HO TAKXKE B BbI60pC CHOCO6OB n
CpeICTB MPABOBOW 3aIIUMTHI B CITy4yasX BbISBJICHUS HapylIeHUs] CyObEKTUBHBIX MPaB JIIOOOTO y4acT-
HHUKa UMYILECTBEHHOTO OTHOIIEHUS. 3/1eCh UMeeTCsl B BUY PaBHOE MPABO Ha CyAEOHYIO 3aIUTy U
paBHOE MpoIecCyaIbHOE MOJIOKEHNE B CyIeOHOM CIope.

§ 2. Incrno3uTHBHBIN 1 UMIIEPATHBHBINA CIIOCOOBI
peryJMpoBaHus IPAKJaHCKO-IIPABOBbIX OTHOIIEHUI

I'pasknaHCKO-TpaBOBBIE OTHOIIEHUS PETYJUPYIOTCS HOPMAMHU I'PaXAAHCKOIO IpaBa, BO3JEH-
CTBYIOIIMMH HA 3TH OTHOIIEHUS Pa3TMUYHBIMU CIIOCOOAMU U CPEICTBAMH.

Cnoco0 npaBOBOTO BO3/IEUCTBHS OTPakaeT OCOOEHHOCTh U CIELM(MUKY OTpacaeBOi IMpHHA/-
JIeXKHOCTH PEryJMpyeMbIX HOPMaMH TIpaBa OOIIECTBEHHbIX OTHOMIEHHIA. OCOOEHHOCTBIO I'pask/laH-
CKO-TIPaBOBbIX OTHOUIIEHUH SIBJISIIOTCSI pABHOIIPABUE M aBTOHOMM I BOJIM €0 YYaCTHUKOB, YTO U TIPeJl-
oIpezieNisieT Crocod MPaBOBOTO PEryJIMPOBAHUS JAaHHBIX OTHOIIEHWH, TO €CTh BO3JEHUCTBHUS HOPM
1paBa Ha 3TU oTHoIeHus. Crenrduka rpax/IaHCKO-IPaBOBbIX OTHOILLIEHUI OIpelessieTcs npeame-
TOM JAHHBIX OTHOIIEHHIA, TPEOYIOIIUM CHEIHAIBHOTO CrIoco0a peryInpoBaHHUs.

Crnoco6 peryMpoBaHus TPakJaHCKO-TIPABOBBIX OTHOIIEHHI OTpakaeT SKOHOMUYECKYIO CYIII-
HOCTh MMYIIECTBEHHbBIX OTHOIIEHUH, TPEOYIOIMX CHEUAIbHBIX IIPHEMOB BO3JCHUCTBUSI HOPM IpaBa
Ha MOBEJICHVEe YYaCTHUKOB JIaHHbIX OTHOIIEHUN. EciM yuecTh, 4To yCI0BUS UMYIIECTBEHHBIX OTHO-
LIEHUI ONpeaessIioTcsl 0 YCMOTPEHUIO CTOPOH, C YYETOM PaBHOIPaBUs M aBTOHOMHUM MX BOJIU, TO
BIOJIHE OOBSICHUMO, UTO OOJIbINIAS YaCTh JAHHBIX OTHOILIEHUI PEryIupyeTcsi AUCTIO3UTUBHBIMU HOP-
MaMu npaBa. Takum oOpa3oM, cocod peryanpoBaHusl TPaX/JaHCKO-NIPABOBLIX OTHOIEHHIT
BO3/1eHICTBYeT HAa XapaKTep HOPM IPak/JJaHCKOro Npasa, T.e. Ha NX JMCNO3UTHBHOCTDH WJIH
HMIIEPATHBHOCTD.

[TpumeHeHre AMCIIO3UTHBHOTO CIIOCO0a PEerylIMpoBaHUsI YaCTHOIIPABOBBIX OTHOIIEHHWH 00Yy-
CJIOBJIEHO HEOOXOIMMOCTBIO PA3BUTH I TOBAPHO-/ICHEKHBIX PHIHOYHBIX OTHOIIEHHH, TPEOYIOIINX CBO-
©01bl AEHCTBUII €T0 YUaCTHUKOB, YeM 00eCIIeYrBaeTCsl SKOHOMHUYECKOE Pa3BUTHE OOILECTBA, a TAKKe
pa3sBUTHE MUHUIMATUBBI Y YYACTHUKOB UMYILECTBEHHbIX OTHOLIEHUH. [oaTtomy 3aiadeii npaBoBOro
PeryJIMpOBaHUsI UMYIIIECTBEHHBIX OTHOIICHUH SIBJISIETCS Pa3BUTHE SKOHOMHUYECKOW CBOOObI yyacT-
HHUKOB OTHOIIIEHUH IyTEM YCTAHOBJIEHHSI B HOPMax MpaBa JUCIIO3UTUBHOTO CIIOCO0a PEeryIMpPOBAHHUS.

JIMCTIO3UTHBHOE PEryIMpoBaHNE YaCTHOMPABOBBIX OTHOIIEHHI TOMKHO OBITh COaJTaHCU POBAH-
HBIM, TADMOHUYHO COYETAIOIINM B ce0e, C OJHON CTOPOHBI, JIEMEHTHI CBOOO/IBI I03BOJIEHHU ], C IPYTrof
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— 3JIEMEeHTHI COOMTIOIEHHS] YCTAHOBJIEHHBIX HOPMaMHU I'PaKAaHCKOTO TpaBa JeUCTBUI B paMKax KOH-
KPETHBIX JIOTOBOPHBIX OTHOLIEHUH. JlocTUraercst 3To myTeM NprUMeHEHUs K IaHHBIM OTHOIIEHHSIM B
MPEyCMOTPEHHBIX 3aKOHOM CITy4asiX UMIIEPATUBHBIX HOPM.

VimniepaTuBHBIN CrIOCOO peryIMpoBaHuUs TPaXkJaHCKO-TIPABOBBIX OTHOICHUI TPUMEHSIETCS B
OOMBIIIEH CTETIeHN B MHCTUTYTaX OOsI3aTeNIbCTBEHHOTO IPaBa, a AMCIIO3UTUBHBIE HOPMBI IPEBAJIH-
PYIOT B chepe BEITHOro MpaBa, BKJII0Uask PaBO COOCTBEHHOCTH, UTO OOBCHSETCS CIieI(UKON 00sI-
3aTeJIbCTBEHHBIX OTHOIICHHH, XapaKTePU3YIOIIUXCS TEM, UTO MTPaBY OJHOTO JIUIIA TPOTUBOCTOUT 00sI-
3aHHOCTb APYIOro JIULA.

[TpaBoBOE MONOXKEHNE YUYACTHUKOB 00S3aTEeIbCTBEHHOTO OTHOIIEHUS OIpeielisieT UX MpaBo-
CIIOCOOHOCTbH, OOYCIIOBJIEHHYIO PABHOIIPABHEM, IT0 KOTOPOMY ITPABO OJJHOTO YYaCTHUKA JI0JIKHO Orpa-
HUYMBATHCSI KOPPECTIOHAUPYIOIIUMU 0OS3aHHOCTSIMU JIPYrOr0 YYaCTHUKA OTHOIIEHUSI, HO HE JIOJIKHO
3aTparuBath ero ooIee MpaBoBOe MOJIOKEHUE, YCTAHOBIEHHOE 00513aTeIbCTBOM HJT HOPMaMH I'pask-
JAHCKOTO IpaBa.

JIMCTIO3UTHBHBIN CMOCOO PEryJMpOBaHMs MPEAOCTABIISET JIMIIAM paBHBIE NpaBa Ha 3allUTy
MMYIIECTBEHHBIX MHTEPECOB, B TOM YHCJIE M B MCKOBOM mopsiike. OIHAKO sl TIpecevyeHust 3710-
yroTpeOIeHns JaHHBIM ITPABOM 3aKOHOAATENb OIPe/IesisieT BpeMEHHbIE PAMKH ISl €T0 pea3allum
MyTeM YCTaHOBJICHUSI TIPABIJT UCUUCIIEHHS CPOKOB MCKOBOM aBHOCTH (Ti1. 11 'K P®). Jlioboe orpa-
HUYEHUE JVCIIO3UTUBHOCTH UMIIEPATUBHBIMU TIPEANMCAHASMU HOPM I'PaKAaHCKOTO 3aKOHO/ATEIb-
CTBa HAIPaBJICHO MPEeXk /i€ BCEro Ha cOATAHCMPOBAHHOE COUYETAHHE JO3BOJICHHUN B TPk JAHCKOM IpaBe
C IOITyCTUMBIMU OTPAHMUEHUSIMHU, YTO TIO3BOJISIET FAPMOHM30BATH METOJI IIPABOBOTO PETy/IMPOBAHUS
MMYIIECTBEHHBIX OTHOILICHUI.

Takum 06pazom, MeX 1y AUCTIO3UTUBHBIMU U UMIIEPATHBHBIMI HOPMaMH I'PakIaHCKOTO TIpaBa
CYILIECTBYET B3aMMOCBSI3b M B OMpeIe/IeHHON Mepe B3aMO3aBUCHMOCTb. [1onoOHoe coueTanue pas-
JIMYHBIX CIIOCOOOB PEryIMPOBAHMUSI YACTHONPABOBBIX OTHOILIEHUI MO3BOJISET YYUTHIBATH UMYILE-
CTBEHHBIE MHTEPECHI BCEX YUACTHUKOB JAHHBIX OTHOIIECHUI, IMEETCsI B BULy HE TOJIBKO KPEAUTOPOB,
HO U JOJDKHUKOB, PABHO KaK HE TOJILKO COOCTBEHHUKOB, HO M MHBIX BJIaJIEJIbIIEB UyKOTO UMYILIECTBA,
UCTIONB3YIOUIUX €r0 Ha 3aKOHHOM OCHOBAHUMU.

§ 3. MeToxo10rHsI rPaK/JaHCKOr0 MpPaBa

Hmy1iecTBEeHHBbIE OTHOIICHUS SIBJISTIOTCS TIPe00IaaioniuMu B cpepe 0OIIeCTBEHHBIX OTHOITIe-
HUH, TaK KaK OHM OXBATBIBAIOT SKOHOMHUECKYIO ¥ COIMAIBHYIO JKU3Hb OOIIeCTBA U rOCyJapcTBa B
LIEJIOM.

Pa3BuTre uMyIiecTBEHHBIX OTHOIIIEHUH B OOIIECTBE 3aBUCHUT OT ABYX (PaKTOPOB: a) CTEIICHU
AKTUBHOCTH T'PAKAAHCKOrO OOIecTBa M O) COBEPIICHCTBA IPAKAAHCKOrO 3aKOHOaTebCTBa. [1pn-
YeM MePBbIN (PaKTOp HAMPSMYIO 3aBUCUT OT BTOPOTO (pakTopa, TaK KaKk UMYITIECTBEHHBIE OTHOIIICHUSI
YCTaHABJIMBAIOTCS U PETYIUPYIOTCS IO MPaBWIaM U MPUHIUIAM, YCTAHABIMBAEMbIM I'PAKAAHCKUM
3aKoHOJaTeIbcTBaM. [103TOMy Mek/1y YaCTHOIPABOBBIMU, T.€. UMYIIIECTBEHHBIMU, OTHOIIEHUSIMU U
HOpMAaMHU I'pakJaHCKOTO IpaBa CYIIECTBYET IIpsiMasi ¥ HENOCPEACTBEHHAs! B3aUMOCBSI3b U B3aUMO3a-
BHUCHMOCTB B TIpoliecce Ux peanu3auuu. [Ipy 3ToM HOpMBI IpakJaHCKOTO MIpaBa CYIIECTBEHHO BJIM-
SIIOT Ha pa3BUTHE UMYIIECTBEHHBIX OTHOIIEHUI B OOIECTBE U CIIOCOOCTBYIOT COBEPIIICHCTBOBAHUIO
IPaKIAHCKOTO 3aKOHOJIATENILCTBA /IJIs1 IPUBENICHUsI €70 B COOTBETCTBUE C BOHUKAIOIIMMH B OOIIIe-
CTBE YaCTHOMPABOBBIMU OTHOILIEHUSIMHU.

Takum 00pa3oM, HOPMBI TPaXJAHCKOTO TIpaBa MpeJHa3HAYEHBI [T TIOJTHOLIEHHOTO ¥ BCEOODb-
eMJTIOIIETO PEeryJIUpOBaHMSI OOIIECTBEHHBIX OTHOIIIEHHIA, BOSHUKAIOIIHUX B chepe IKOHOMHKU. B aToM
Y 3aKJTI0YaeTCsl OCHOBHAS 3a/1a4a IVUBIJIMCTUKU, KOTOpast 000COOISeT OTAEbHbIE IPYIITHl UMYIIE-
CTBEHHBIX OTHOIIIEHUI B CAMOCTOSITEJIbHbIE MHCTUTYTHI IPAKAAHCKOTO MpaBa, ONpeaesss UX MecTo
Y pOJib B OOIIel CHCTeMe YaCTHOIPABOBBIX OTHOIICHUH.
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CBsI3b I'pakIaHCKO-TIPABOBBIX MHCTUTYTOB C 9KOHOMUKOW HE YTPauMBaeTCs U B TEX CIIydasix,
ormeuan C.W. AckHa3uil, Korja pa3BUTHE SKOHOMUKHU B IAHHOUM CUCTEME OCYIIECTBIISIETCS B paLlio-
HAJILHOM TIpOLIecCe TOCYAaPCTBEHHOTO BO3/ICHCTBHS HA COOTBETCTBYIOIIME OTHOIIEHHS, KOT/Ia TOCY-
JapCTBO, OCO3HAB HAa3peBINUE MOTPEOHOCTU CHUCTEMBI, CO3/1a€T HOBbIE YKOHOMHUUYECKUE SIBICHUS,
UCTIONB3YS IS 3TOr0 MHOTOOOpa3HbIe METO/Ibl BO3JCHUCTBUSI, B TOM YHCJIE U METOIBI ITPaBOBbIE ™.

[TpuHATHIO TOCYJAPCTBEHHBIMH OpraHaMH 3aKOHOJATEIbHON BJIACTH HEOOXOOMMBIX U BOCTpe-
OOBaHHBIX OOILIECTBOM HOPM I'paXJaHCKOTO MpaBa MpeIIiecTBYeT UCCleJOBaHNE U HAyYHOe TMO3Ha-
HHE YaCTHONPABOBBIX, UMYILIECTBEHHBIX OTHOIIEHUH, CYIIECTBYIOIIMX B OOIIECTBE. DTO CIieraIIb-
Has — Hay4Has ¥ TIO3HaBaTeNIbHasl AEATEIbHOCTD, UCCIIEAYIONas SKOHOMUYECKUE 3aKOHOMEPHOCTH B
o0IIecTBe, peryaMpyemMble HOpMaMM I'PaskIaHCKOTO MpaBa MyTeM NMPUMEHEHHs! CIIeHMaTbHbIX TIPUH-
IIUIIOB, METO/IOB U CIIOCOOOB PEryIMPOBAHUS, a TAKKE CIHEIHaTbHBIX MPABOBBIX MOHATUI B 00IACTH
IPakIaHCKOTO MTpaBa, HAIpUMep: CyOBEeKT MpaBa, 0ObEKT MpaBa, BEIIHOE MPaBO, JOTOBOPHOE MPABO
U T.JI.

W3noxeHHbIN MOAX0] K UCCIIEI0BAHUIO BOIPOCOB BO3/IEHCTBUSI HOPM TPk JAHCKOTO MpaBa Ha
MMYIIECTBEHHBIE OTHOIIEHUSI ¥ HA0OOPOT MPECTaBIsAeT COOOM METOIOJIOTUIO TPk JAHCKOTO TpaBa,
MMEIOIITYI0 CBOM CTIOCOOBI, CPE/ICTBA, LIEJH, 3aa41 U IyTH KUCCIeioBaHusl. MeToloNMornueckuii moj-
XOJ1, IPUMEHSIEMBIA B TIPOLIECCE MCCISIOBAHUS TPAKIAHCKOTO MTPaBa, MO3BOJISIET BHISIBIIATH 3aKOHO-
MEpPHOCTH BO3HUKHOBEHHSI M YCTAHOBJICHHSI UMYITIECTBEHHBIX OTHOILICHUH, MX Pa3BUTHE, a TAKKE UX
COOTBETCTBHE HOPMaM I'pakAaHCKOTO MpaBa. MeToqoIornyecKril oIXo/ MO3BOSIET TAKKe CUCTe-
MaTU3UPOBATh UMYITIECTBEHHbIE OTHOIICHUSI 1O BU/IAM M UHCTUTYTaM JJIsI IPUMEHEHHSI K STUM OTHO-
[IEHHUSIM CHEeUAIbHBIX I0PUINIYECKUX TOHSITUHN U TIPABOBBIX KOHCTPYKIIUM.

[MpakTrueckasi peanu3aiys METOJOJIOTMIECKOro Mmpoliecca MO3HAHUS U UCCIIEIOBaHKST HOPM
IPaKIAHCKOTO TIPaBa ¥ UMYIIIECTBEHHBIX OTHOLIEHHUI B LIEJISIX UX Pa3BUTHUS OCYILIECTBIISETCS IyTEM:

— cbopa nHpOpMAIH 1 CBEICHUH O (PaKTHIECKH BOZHUKAIOIIHUX B OOITIECTBE MMYIIIECTBEHHBIX
OTHOILICHUSIX

— BBISIBJICHUS] IPEATNIOCHUIOK U MIPUYMH YCTAHOBJIEHHS STHX OTHOIICHHIA;

— BBISIBJICHUS TPETIOCHUIOK ISl BOBJICUEHHSI B UMYIIIECTBEHHbIE OTHOIIECHUS Pa3JIMUHbIX CyO'b-
eKTOB I'PaXAaHCKOTO MpaBa — IPUINMYECKUX U (PU3UIECKUX JIUII;

— BBISIBJICHUS HAaOOJIee paclipOCTPAaHEHHBIX UMYIIIECTBEHHBIX OTHOIIEHUN M YacTO MPUMEHSI-
eMbIX HOPM T'PaXkJAHCKOTO TIPaBa, PaBHO KaK BBISIBJICHUE PEIKO MPUMEHSEMbIX HOPM I'PaXJaHCKOTO
MpaBa, U YCTAHOBJICHUS] TPUYMH 3THX SIBJICHUN;

— BBISIBJICHUsI HAMOOJiee TUITUYHBIX ¥ HEOOXOIMMBIX CBOWCTB TIOBEJICHUsI YUYaCTHUKOB OIpejie-
JICHHOU TpyNIibl UMYIIIECTBEHHBIX OTHOIIIEHUA;

— WCCJIe/IOBaHMS IOPUIMUECKUX TIOHSATHM, UCTIONb3YyeMbIX U MPUMEHSEMBIX B TPakKJAHCKOM
3aKOHO/IATENILCTBE, JEHCTBYIOIIEM Ha OMpeesieHHOM STare SKOHOMHUYECKOTO pa3BUTHsI OOIIECTBa,
151 BBISIBJIEHU ST HEOOXOIMMOCTH U3MEHEHH 1 VT BBEIEHH ST HOBBIX IIPABOBBIX MIOHSITUH B LIEJISX AJTb-
HEWIIIEro SBOMIOIMOHHOTO Pa3BUTHsI UMYIIIECTBEHHBIX OTHOIIICHUI B OOIIIECTBE.

Peanuzanysi M3MOXEHHBIX M JPYIUX METOJOJOTMYECKMX 3a7a4 I'paXJAaHCKOro MpaBa Mo3BO-
JISIeT:

a) OLICHUBATh COCTOSIHUE I'PaKIaHCKOTO 3aKOHOAATEIbCTBA HA MPEMET €r0 COOTBETCTBUS HIIH
HECOOTBETCTBHSI CYIIECTBYIOIIMM B OOILIECTBE UMYILIECTBEHHBIM OTHOIICHHSIM;

0) BBISIBIISITH aKTyaJIbHBIE IIPABOBBIE TPOOJIEMBI, CYIIIECTBYIOIINE B MEXaHU3ME IPABOBOT'O Pery-
JIMPOBAHUSI UMYIIIECTBEHHBIX OTHOILICHUH;

B) pa3pabareiBaTh HAyYHO-TIPAKTUYECKHE PEKOMEH/IAIMY 0 COBEPIIEHCTBOBAHUIO I'PAXKIaH-
CKOI'0 3aKOHO/IATEJIbCTBA.

7 Acknasuii C.H. OcHOBHBIE BOIPOCHI TEOPUH COLMATUCTUYECKOrO rpaxkaaHckoro npasa. M., 2008. C. 100.
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W3noxeHHble criocoObl TPUMEHEHHUST METOIOIOT MU TPk AAHCKOTO IPaBa B LIEJIOM OIPeIesIsAIoT
BEKTOP ero pa3Butus B oomectse. [Ipy 5TOM OHOM 13 IPUOPUTETHBIX 3a/1a4 METOIOTIOTHH I'PaKAaH-
CKOTO TIpaBa SIBJISIETCSI HAYYHBIN TTOUCK TyTeH Pa3BUTHS UMYIIECTBEHHBIX OTHOIIEHUI B OOIIECTBE.

JIuteparypa

Acxnaszuii C.H. OCHOBHBIE BOIIPOCHI TEOPUU COLIMAIIMCTUYECKOTO I'pakJaHCKOro Imnpasa. M.,
2008.

I'naBa 4. ®ynkunuu, 312491 ¥ NPUHIIATIBI
POCCHIICKOTO IpakJaHCKOro nmpana

§ 1. ®yHKIIUM rpakIaHCKOro mpaBa

['pasknaHckoe MpaBo Kak cCaMOCTOSTENIbHASI OTPACIb MpaBa XapaKTepU3yeTCsl pa3IMYHbIMU MTpa-
BOBBIMH KaTerOpUsIMU, 2 IMEHHO KaK Hay4Hasi KaTeropus, OTpaciib MpaBa, CUCTEMa IPakIaHCKOTO
3aKOHOJIATENIbCTBA, CIIIIUATBbHBIN METO IIPABOBOT'O PEryIMPOBAHUS IPYIIITbl YACTHOIIPABOBBIX OTHO-
IIEHWIA, MEXaHNU3M TIPABOBOTO PETYJIMPOBAHUS I'PaKIaHCKO-TIPABOBBIX OTHOIIEHWH U T.1. OO0benu-
HSIET JIaHHbIE MTPABOBbIE KATETOPUU TMpPeAMET PeryJupyeMbIX I'PaskJaHCKUM MPaBOM OTHOILIEHUN —
YaCTHOMPABOBbIE OTHOIIEHUSI.

YacTHONPABOBBIC OTHOIIECHUS SIBJISIOTCS HauOoJiee pacrpoCTpaHEHHBIMU OOIECTBEHHBIMU
OTHOIIIEHUSIMHU, B KOTOpPBIE BOBJICUEHBI MPAKTUYECKU BCE TpaskaaHe U opuandeckue guna. [1o atoi
MIPUYMHE JaHHbIe OTHOIIEHUsI TPeOyIoT 0cOO0ro MPABOBOIO MOpPsAKA, MPeayCMaTPUBAIOIIETO KOM-
TUIEKC I0PUANYECKUX Mep M0 UX PEryJIMpPOBAHUIO B pAMKax CHEeMaIbHON U CAMOCTOSITEILHOM ITPaBO-
BOIl OTpaciv — IpaskJAaHCKOTrO MpaBa, I1aBHOM (DYHKIMEW KOTOPOro SIBJISIETCS PeryJIMpoBaHKe 4acT-
HOIIPABOBBIX OTHOIIEHUIA.

PerynsTuBHas (pyHKums rpakJJaHCKoOro npasa 3aKJI04aeTcs B YCTAHOBJIEHUH B HOpMax
IPaXJaHCKOTO MPpaBa OCHOBAHMI BO3HUKHOBEHUS TPAkKIAHCKUX IPaB M 00S3aHHOCTEN U IMpeesioB
MX OCYHIECTBJIEHHUS, YTO MPsAMO 3aKkperieHo B cT. 8—10 m1. 2 'K P®. B vactHocty, B cT. 9 Kogekca
OIpeJeSIeHO, YTO Tpak/laHe U I0PUINYEeCKHe JIUIA TI0 CBOEMY YCMOTPEHHIO OCYIIECTBIISIOT IPUHA/I-
JieKalyie UM rpakaaHckue rnpasa. [Ipy 3ToM 0TKa3 rpak/iaH v I0pUANYECKUX JIULL OT OCYILECTBICHUS
MPUHA/JIeKANINX UM TpaB He BJeYeT MPeKpalleHus ITUX MpaB, 32 UCKJIIOUEHUEM CIIy4yaeB, Tpeay-
CMOTPEHHBIX 3aKOHOM.

Kpome Toro, perynsaruBHast (pyHKIMSI TPakJIaHCKOTO MpaBa CO3[aeT MPaBOBbIE YCIOBUS U
MIPEATIOCHUTKH TSI HOPMAJIBHOTO M HETIPEPHIBHOTO TOBAPHO-JEHEKHOTO0 000pOTa B 00IIECTBE, JOCTH-
raeMoro MmyTeM HOPMaTUBHOTO YCTAHOBJIEHU I €IUHBIX MTPABUJI U TPOLIEAYP MO OCYILECTBICHUIO UMY-
IIECTBEHHOTO 000poTa B oOmecTBe. OCHOBHBIMU MTPUHIIMIIAMU OCYIIECTBIICHUS JaHHBIX TPOLIETYP
SIBJISIIOTCS] aBTOHOMHUSI BOJIM YYaCTHUKOB TPk AaHCKO-TIPABOBBIX OTHOILIEHUIA U CBOOO/IA B 3aKJII0Ue-
HUU U OTIpe/Ie/IeHU YCJIOBUI I0rOBOpa.

Takum oOpa3oM, peryisaTHBHasi (pYHKIHS IPa’KJaHCKOr0 MpaBa oOeclieunBaeT Herpe-
PBIBHBII UMYIIIECTBEHHBII 00OPOT B OOIIECTBE: MO3BOJISIET YIOPSIIOYUTh BO3HUKAIOIINE B OOIIECTBE
IPaXJaHCKO-TIPABOBbIE OTHOIIEHUST; CUCTEMATU3UPYeT UX MO IPYIMIaM 1 BUAAM U T.I1.

Jlsl TOMTHOLEHHOW pealn3alui T'PaXJaHCKO-TIPABOBBIX OTHOILIEHUN OIHOW PpEryisiTUBHOU
(pyHKIIMM MCTOUHUKOB IpaBa HEJIOCTATOYHO, TaK KaK CrelU(UKON AAHHBIX OTHOIIEHUI SBJSETCS
ABTOHOMMUSI BOJIM M CBOOO/IA JISWCTBUI MX yJacTHHUKOB. [laHHas crierduka TpedyeT OT YIYaCTHUKOB
IPaXJaHCKO-TIPABOBBIX OTHOIIEHHUI JOOPOCOBECTHOTO MOBEACHUSI MIPU 3aKII0UEHUH, UCTIOJTHEHUH U
MpeKpalieHuy JIOTOBOPa, BKJII0YAsT I0OPOCOBECTHOE UCIIONIHEHUE TIPUHSATHIX Ha ce0s1 0053aTesIbCTB
1o oropopy. HopMamu rpaskiaHcKkoro rnpaBa YCTAaHOBJIEHBI CIIEIIMAIbHBIE MPaByia, MPU3bIBAIOIINE
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CyOBEKTOB TpaBa K HEJIOMYIIEHHUIO JeUCTBHUI M0 PUYMHEHHUIO BPe/ia IpyroMy JIMILY; HaJuieKaleMy
UCTIOJTHEHHUIO CBOMX JOTOBOPHBIX 00SI3aTENILCTB; BO3MEIIEHUIO IIPHUYMHEHHOTO YOBITKA WIJIM UMYILIe-
CTBEHHOTI'O Bpe/ia U BHIIOJHAIOLINE UHbIE OXPAHUTENIbHbIE (DYHKIIUH.

Takum 00pa3zoM, /17151 TOITHOIIEHHOTO U 3(p(HEKTUBHOTO PeryIMpPOBaHUsI UMYIIECTBEHHBIX OTHO-
IIIEHNI, BO3HUKAIONIUX B OOIECTBE, HAPSLY C PErYISTUBHBIMUA (DYHKIIUSMHU HOPMBI TPk IaHCKOTO
IIpaBa BBIMOJHSAIOT TaKKe OXpaHWTeJbHble (DYHKIMH, HE [OIYCKAOIIMe U MpeloTBpallalome
HapylIeHUe UMYILIECTBEHHBIX ITPaB YYaCTHUKAMU I'PakIaHCKO-TIPABOBBIX OTHOLIECHUH.

CocraBHOIl 4acTbI0 OXPAHUTEJbHOH (PYHKIMH TpPaXJaHCKOro IpaBa sBJsIeTCS
3amUTHAas (PYHKIMSI, KOTOpasi HapsAQy ¢ NpO(pUIAKTUYECKUMHU 3aadyaMy IPEe0oCTaBIIsIeT ydacT-
HUKaM MMYILIECTBEHHBIX OTHOIIEHWI MpaBa Ha CyAeOHYIO 3alllUTy, YTO MPSIMO MPETYyCMOTPEHO CT.
11 TK P®, ycraHapnMBaroieii, 4To 3aliUTy HapyLLEHHbIX WK OCIIOPEHHBIX IPaXkJaHCKUX IIPaB OCy-
LIECTBJISIET B COOTBETCTBUU C MOJBEIOMCTBEHHOCTBIO JI€JI, YCTAHOBJIEHHOM MPOLIECCYaJIbHBIM 3aKO-
HOJIATeJIbCTBOM, CYII, apOMTPAKHBIA Cy/I WM TPETEHUCKUI Cyl. 3aluTa rpaXkIaHCKUX TpaB B aJMH-
HUCTPATUBHOM TOPSJIKE OCYIIECTBIISETCS JIMILb B CIy4asiX, PeLyCMOTPEHHbBIX 3aKOHOM.

Ecmu perynsatuBHas (pyHKUMS IpakJaHCKOrO IpaBa OCYILECTBISAETCS IMyTEM IPUMEHEHUS
YYaCTHUKAMM IPaBOOTHOLIEHUSI HOPMBI T'PaskIaHCKOTO MpaBa, TO 3alUTHAs (PyHKLUS peanu3yercs
MyTeM MPHUBJIEYECHHUsI OPraHOB TOCYAPCTBEHHOW BJIACTH, B OCOOEHHOCTH Cy/eOHOM BJIaCTH, YTO yKa-
3bIBaeT Ha MyOJMYHBIA XapaKTep 3alMTHON (DYHKIIMH TpakIaHCKoOro npaBa. MiMeHHO naHHast pyHK-
S JUCHUIUTMHUPYET YYACTHUKOB I'PAXKAAHCKOTO MPABOOTHOILIEHUSI M CIIOCOOCTBYET MPOSIBICHUIO
I0OPOCOBECTHOCTH C MX CTOPOHBI IPU UCTIOTHEHUH MTPUHSATHIX Ha ceOs1 00s3aTeIbCTB.

Kpome peryassTMBHOM M OXpaHUTENbHON (PYHKLMN TPakJIaHCKOE IMPAaBO BBHIIOIHSET TaKke
KOOPAMHHUPYOIIYI0 (DyHKIHIO B CiIydasx, KOrjJa IpakJaHCKO-IPAaBOBblE OTHOLIEHUS peryju-
PYIOTCSl PA3IMYHBIMU IO OTPAC/IEBOM TMPUHAJIC)KHOCTH HOPMaMH IpaBa, 00pasys TeM CaMbIM
KOMITIEKCHbIE OTHOIIEHUsI. DTO OAaHKOBCKME, WHBECTUIIMOHHbBIC, 3€MEJIbHBIE, CTPAXOBBIE CTPOU-
TEJILHO-TIOAPSHbIE U IPYTUE OTHOLIEHHUS, B KOTOPbIX OJHUM M3 YYaCTHUKOB SIBJISIETCS JIMLIO, A€s-
TEJILHOCTh KOTOPOTO MOAJIEKUT JIMLIEH3UPOBAHUIO MJIM KOHTPOJTIO CO CTOPOHBI OPraHOB I'OCY/1apCTBEH-
HOM BJIACTHU B IIEJISIX MPEJOTBPAIIEHUS C €ro CTOPOHbI HAPYILIEHUH MPaB NOTPeOUTENIEH.

[Tpu 3TOM IMTyOMMUHBIA XapaKTep MOJAOOHBIX OTHOIIEHUH HE yMaJseT X YaCTHOIPABOBYIO MTPH-
POy, KOHEYHOM IIeJIbI0 KOTOPBIX SIBJISIETCS YAOBJIETBOPEHUE MMYIIECTBEHHBIX MOTPEOHOCTEN JIUII,
BCTYNAIOIIMX B JaHHble OTHOLIEeHUs. KoopavHupyomas (yHKIMsA rpaxIaHCKOro MpaBa B JAHHOM
CITy4ae BBITOMHSET 00bEANHSIIONIYIO POJTb ITyTEM rapMOHMYHOTO COYETAHUS U COOTHOIIICHU S pa3iny-
HBIX 10 OTPAC/IEBOM MPUHA/IJIEKHOCTY IIPABOBBIX HOPM, PETYJIMPYIOLIMX KOMILJIEKCHbIE OTHOLIECHUS.
C rpax1aHCKMMM PAaBOOTHOLLIEHUSIMU COIIPUKACAIOTCS HAJIOTOBbIE, TAMOKEHHBIE, TPY/IOBbIE U UHbIE
MIPaBOOTHOIIIEHHSI, B PE3YyJIbTaTe Yero BO3HUKAIOT KOMIUIEKCHBIE TIPABOBBIE 0OPA30BaHUS CO CBOEH
crienUKOi B Kaxk10M chepe SKOHOMUUECKOU JesITeIbHOCTH 00IIeCcTBa (B IPOMBIIIEHHOCTH, CEJlb-
CKOM XO3IICTBE, TOProBJI€, Ha TPAHCOPTE U T.A.). OTHAKO IJIaBEHCTBYIOLIYIO POJIb B HUX BHIITOJIHSAIOT
HOPMBI TPk JAHCKOro TpaBa*s.

§ 2. 3a1auu rpakJaHCcKoro npasa

J1s1 3¢ppeKTUBHOTO pa3BUTHS SKOHOMUYECKUX U COLIMANIBHBIX chep rocyJapcTBa B yCIOBUSIX
PBIHOUHBIX OTHOILIEHUI BaKHOE 3HAUE€HUE UMEET IIPAaBOBOM MEXaHU3M, PETYJIUPYIOLIUI 3T OTHOLLE-
Husl. B poccuiickoM npaBonopsiike, Kak 1 BO MHOTUX APYIMX MUAPOBBIX ITPABONOPSIKAX, PhIHOYHbIE
OTHOIIIEHUS PEryIUPYIOTCS CHELMAIbHON OTPAC/IbIO — IPaXKIaHCKUM IIPaBOM, KOTOpas pelaer J1Be
OCHOBHBIE 32/Ia4M — YACTHOTO ¥ MyOJIMYHOTO XapakTepa.

3agauyn 4acTHOro XapakTepa pemarTcsl IyTeM Pa3sBHTHS M COBEPHICHCTBOBAHUS
HHCTUTYTA YACTHOH COOCTBEHHOCTH B IPaK/JIaHCKOM IIpaBe, B 0COOEHHOCTH ee (hopM — KOJI-

8 Bracos A.A. I'paxnaHckoe npaBo. O6mast yacts: Kypce jeximit. M., 2008. C. 18.
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JIEKTUBHOW M MHIUBHUIYaJIbHON COOCTBEHHOCTU. JlOCTHraeTcs 3T0 IMyTeM MPOBO3IJIAIIEHHS MPaBO-
BBIX TIPUHIIMIIOB, TPE3yMITIMIA W TIPABIJI B HOPMaxX IpakJaHCKOTO MpaBa, YCTaHABIMBAIOIINX COEp-
’KaHWUe, OCHOBaHME MPHOOPETEHHS 1 NIPEeKpaleH s MpaBa COOCTBEHHOCTH UJIM MHBIX BEIIHBIX IPaB.
Pa3BuTHe MHCTUTYTA YaCTHON COOCTBEHHOCTH BO MHOTOM 3aBUCHUT OT CTETIEHU Pa3BUTHSI B OOIIECTBE
Pa3IMYHBIX 0053aTEILCTBEHHBIX OTHOIIEHUH, BO3HUKAIOIIMX IO TIOBOLY BJIaJAEHHS, TOJIb30BAHUS U
pacrnopsikeHrst 00beKTaMU YaCTHON COOCTBEHHOCTH WJIM MHBIMH BEIIHBIMU TIPABAMHU.

Hannuue B HOpMax rpaaaHCKOro Mpasa IMUPOKOTo CIIEKTpa MHCTUTYTOB JIOTOBOPHBIX U JIPY-
TUX 00513aTeNbCTB SBJSAETCS OIarogaTHOM MOYBOM AJIs1 Pa3BUTHSI YACTHOIIPABOBBIX UMYIIECTBEHHBIX
OTHOILICHUH M, KaK CJIE/ICTBUE, pa3BUTHUsI TOBAPOOOMEHHBIX orepanuii B odmectse. B nanHOM mpo-
ecce 3aJavya TpakJIaHCKOro IMpaBa 3aK/II0vyaeTcs B CO3JaHUM a/IeKBAaTHOIO MEXaHM3Ma IPaBOBOTO
PeryJIMpOBaH I UMYIIIECTBEHHBIX U JINYHBIX HEMMYIIIECTBEHHBIX OTHOILICHUH B OOIIECTBE IyTEM HOp-
MaTUBHOTO YCTAHOBJICHHUS:

a) IPABOBOTO TOJIOKEHUST YYaCTHUKOB TPk JAHCKOTO 000pOTa;

0) OCHOBaHMI1 BOSHUKHOBEHHUSI U TIOPSIKA Pean3aliy MpaBa COOCTBEHHOCTU U JIPYTHX Belll-
HBIX TIPaB, a TaKkKe MpaB Ha Pe3y/IbTaThl MHTEIIEKTYaJIbHOM JEATEIbHOCTU U MIPHPABHEHHBIE K HUM
CpencTBa WHAMBHUYaTH3alInH;

B) MPABOBOT'O PETyJIMPOBAHUS JOTOBOPHBIX OTHOIIEHUI M JPYTUX 00S3aTeIbCTB, OCHOBAHHBIX
Ha paBEHCTBE, AaBTOHOMUM BOJIM M UMYIIIECTBEHHOM CAMOCTOSITEIbHOCTH YUYACTHUKOB JTAaHHBIX OTHO-
HICHU.

C nmoMonipio HOpM MyOJIMYHOTO XapakTepa peranTcsl TAKUe BOIPOCH, Kak (POPMUPOBAHUE U
MOCTPOEHUE Ha TOCYAAPCTBEHHOM YPOBHE CHUCTEMbI T'PakKJAHCKOTO 3aKOHOATENICTBA, PEryIupylo-
el Bce 9KOHOMUYECKHE, T.€. UMYIIIECTBEHHbIE OTHOIIEHHS, & TaKXe JMYHbIe HEUMYIIECTBEHHBIE
OTHOILICHUsI B OOIIECTBE.

I'paxxjaHcKoe MpaBo COCOOCTBYET PA3BUTHUIO TIPEANPUHUMATEILCKOW MHUIIMATUBBI Y CyObeK-
TOB I'Pa’KIAHCKOT'O TIPaBa, a TaKKe Pa3BUTUI0 SKOHOMUYECKMX OTHOIIEHHUH B OOIIECTBE ITyTeM CO3/1a-
HUSI IPABOBBIX YCJIOBHUI U MTPEANIOCHUIOK TS PETy/IMPOBaHUS JaHHBIX OTHOIIEHHA. To ecTh rpaxaaH-
CKOE IPaBO SIBJISETCS] B HEKOTOPOM POZIe MHAUKATOPOM, OTpeIeISIONIM HEOOXOIUMOCTh M3MEHEHU I
WM KOPPEKTUPOBKH CYIIECTBYIOIINX SKOHOMHYECKHX, T.€. UIMYILECTBEHHBIX, OTHOILICHUI B 0OI1Ie-
cTBe. B TaHHOM ciyvae rpaxJaHCKOe MPaBO BHITIOMHSET (DYHKIIMIO «IIPAaBOBOrO KAMEPTOHA», HACTpa-
MBAIOIIIETO W a/IANITUPYIONIEr0 BO3HUKAIOIIKE B OOIIECTBE SKOHOMUUYECKHE OTHOIICHUS K IEHCTBYIO-
IeMY IPaXXJaHCKOMY 3aKOHOJATEIbCTBY.

N3noxeHHble (DYHKIMY TPk JAHCKOTO MPaBa CIIOCOOCTBYIOT TaKKe Pa3BUTHIO IIPOU3BOCTBEH-
HBIX MOIITHOCTEW B JIETKOM M TSIKEJION MPOMBIIIJIEHHOCTH TOCYAAPCTBa, CO3/IaHUI0 HOBBIX padOvMx
MECT, YJIyUIIIeHHIO COIMAIBHON c(pepbl KU3HU HACEJICHNS, a TAKKE YAOBJIETBOPEHUIO MATEPUATLHBIX
noTpeOHOCTe! rpakaaH. 31ech BIoiHe yMecTHO yrnomsaHyTb cyxkaenus O.C. Modde, nonarasiiero,
YTO YIOBJIETBOPEHUE KYJIbTYPHBIX OTPEOHOCTEN I'PaskIaH OMMPAETCs Ha TOCTOSTHHOE TIOBBIILICHUE UX
MaTepraIbHOTO OJIArOCOCTOSIHUS M 3a4acTyI0 Peasu3yeTcsl yCTAaHOBJIGHUEM MMYIIECTBEHHBIX OTHO-
IIIEHWH, KaK ¥ B CBOIO OYepe/Ib Pa3BUTHE TBOPYECKOW MHUIIMATUBBI, HAIPUMED, B OONACTH TEXHUKH,
COZIEHICTBYET TEXHUUYECKOMY TIPOTpeccy, a TeM CaMbIM OOITIeMY MOAbeMY SKOHOMUKH Y,

§ 3. IIpuHIUNBI TPA’KIAHCKOT0 MpaBa

PerynipoBanue UMyI1eCTBEHHBIX OTHOILIEHUI OCYILECTBJISETC 10 [TPaBUjIaM, PeJyCMOTPEH-
HBIM HOPMaMU I'PaXkJaHCKOTO 3aKOHO/IATEIbCTBA, BHINOIHSIOIIMMUI OCHOBOIIOJIArAIOIIYIO POJIb B ITpa-
BOBOM DPEryJIMpPOBaHUH IAHHBIX OTHOIIEHHUIA. OIHO U3 MEPBBIX M CAMBIX CYIIIECTBEHHBIX TPEOOBAHUIA,
MPEABSABISEMBIX K TPaBy Pa3BUBAIOIIEICS YeIOBEYECKON JIMYHOCTH, SIBJISIETCS TpeOOBaHKe onpejie-

* Hogpbe O.C. N36pannsie Tpynsi: B 4 1. T. 2. CII6., 2004. C. 38.
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JIEHHOCTH MpaBoBbIX HOpM>. [T03TOMY B HOpMaXx rpaXIaHCKOTO TpaBa JOJKHA YETKO U SICHO OTpa-
XKaTbCsl MOJIETTb OYIYyIIIero MoBeIeHUsI CyObeKTa IPaskIaHCKOTO MPaBa, KeJAIIIEro BCTYIUTh B UMY-
IIECTBEHHBIE OTHOIIEHU 1. Takas sCHOCTh HEOOXOMMA C 11eJIbI0 OCO3HAHUS CYyOBEKTOM IPaBa MOTHBA
CBOETO MOBEJEeHU S, MOOYKIAIOIIETO €r0 K COBEPILEHHUIO TeX WM MHBIX JICHCTBUI B paMKax BbIOpaH-
HOTO UM MMYIIeCTBEHHOro otHomeHus. [To stomy nosogy H.JI. [lloBepHya oTMeva, 4yTo o Mepe
TOrO, KaKk Hapoj Bce Oojiee 1 6ojiee co3HaeT MOTPeOHOCTh YIIPOUYCHHUsT HAuaJl ITpaBa U CIIPaBeJINBO-
CTH, 00bIYaM yCTYMAOT MecTo 3akoHaM>!'. COOTBETCTBEHHO Ha3HAUYEHUEM TPk JAHCKOTO IpaBa SBJIsI-
eTcsl orpe/iesieHre IMHUM OyIyIIero mopeaeHus (IefcTBrsI) CyObeKTa rpaAaHCKOTO MPaBa, a TaKkkKe
peau3aiys IM CBOETO MpaBa B COOTBETCTBUH C MPEIITUCAHUSIMU ITPABOBON HOPMBI.

JI1s1 IpUHATHST TIPAaBOBOW HOPMBI C LIEJIBIO €€ TOCTEAYIONEro MPaKTHIECKOTO MPUMEHEHHUSI
JOJKHA OBITh 00O3HAYECHA IIPUYMHA (MUTH TIPETIOChIIKA) — IBHIKYILAs CHJIa, 0OOCHOBBIBAIOIIASI HEOO-
XOIMMOCTb, 1IeJIECOOOPA3HOCTh MPUHSATUS TTPABOBOM HOPMBL. Takod MpeIrnoChUIKON MOXKET ObITh
PYKOBOASIIAS Uesl.

PykoBoasimasi ujest oTpaxaer CyIecTBEHHbIE CBOMCTBAa OOIIECTBEHHBIX SIBICHUH W OOIIie-
CTBEHHBIE OTHOILCHUSI, U HAIIPABJISIET MOBEJIEHHUE JIIOJIE B COOTBETCTBUU C OOBEKTUBHON 3aKOHOMEP-
HOCTBIO UCTOPUUYECKOTO pa3BUTHs.>? [I03TOMY pyKOBOIAIIME UAEH MOTYT OBITh pEaTM30BaHbI TOJIHKO
MOCPE/ICTBOM MX BO3BEAEHMS B 3aKOH, T.€. B HOPMY ITpaBa.

Bwmecre ¢ Tem, yrBepxaaer T.I'. TamassaH, NpUHIMIIBI IIpaBa comepkar IOJIOKEHUS CaMOIo
o01ero xapakrepa, 00JIaaloT BHICOKOH CTENeHbI0 aOCTPAKTHOCTH, HAXOIAT MPEJIOMJIEHHE B HOPMax
MpaBa U ONpeessaioT IPpUMEHeHHe BceX HOpM oTpaciv. OHHM He YCTaHABIMBAIOT KOHKPETHBIX MPaB 1
00s13aHHOCTEN CYyOBEKTOB COOTBETCTBYIOIIUX IMPABOOTHOIIECHUI >, VIHYI0 TOUKY 3peHHs BHICKA3bIBAII
C.H. Bparych, yTBepXIaBIIMiA, YTO MPUHITUI — ITO 3aKOH, OTHOCSIIIUICS UMEHHO K JAHHOU IpyTIIe
OTHOPOIHBIX corasbHbIX sBienuii™. I1o cyrtu, C.H. Bparych xapakTepu3yeT MpHHIUIT KaK PyKOBO-
ASIIIYIO0 TPABOBYIO HJIEI0, BOIUIOIIEHHYIO B HOPMY 3aKOHA.

[TpeaMeToM rpaxaaHCKO-TTPABOBBIX OTHOIIEHHUH SIBJISIOTCS] MIMYIIIECTBEHHbIE OTHOIIIEHH I, BO3-
HUKAIOIIFe ME3K/1y JIMIIAMU TI0 TIOBOLy TPUOOPETEHH I M ICTIOJIb30BAHMSI MATEPUATBHBIX OJ1ar, a Takke
JIMYHbIE HEMMYIIECTBEHHbIE OTHOIIECHUS, HO CBSI3aHHBIE C MMYIIECTBOM, a B IIEJIOM YaCTHOINPABO-
Bble OTHOIIEHUS. [Ipy 3TOM POJIb MPABOBBIX MPHUHIUIIOB 3aKJII0YAETCS B TOM, YTO OHU OINPEACISIIOT
OCHOBHOE€ COfIEpXKaHME, XapaKTep TOJKOBAaHWS M MPUMEHEHHs] HOPM JTaHHOW CHUCTEMBbl, OTPACIH U
MHCTHUTYTA IIpaBa’.

Takum 0Opa3zoM, poJib MPABOBBIX MPUHIIMIIOB B TPaKJAHCKOM TIpaBe 3aKJII0YAeTCsl B TOM, UTO
OHHU cojiepkar B ceOe MAeoIornuecKie Havaia, B TIOJTHOM Mepe COOTBETCTBYIOIIHE IIEJISIM U 3aJa4aM
IPaKIaHCKOTO TMPaBa, MpeaAMETY, METOY U CUCTEME PEryJIUpyeMbIX UM OTHOIICHHIA.

0O.C. Nodde nonaras, 4To NPUHLIMIIE — TO, HA YTO ONKUPAETCS] COBETCKOE I'PakAAHCKOE IPaBo,
YTO COCTaBIISIET €ro OcCHOBHBIe Havyasa>. }0.I'. Bacun mmpe paccMaTprBaeT poib ¥ 3HAUYEHUE TTPHH-
IIUIIOB TPaXXJAHCKOTO TpaBa, OMpeesss UX Kak OCHOBHbIE Havyasa, T.e. OCHOBOIOJIAraloIre UIeH,
chOpMyIMPOBAHHBIE 3AKOHOM HJTH BHITEKAIOIIHE U3 CMBIC/IA €r0 TIPeINICaHU, COAEHCTBYIOIIHUE Ipa-
BWJIBHOMY TOHMMAHMIO COJIEPKaHUsI M TEKCTYaJbHOTO BBIPAKEHUsI TPakJAHCKO-TIPABOBBIX HOPM,
UX aJIeKBaTHOMY TOJIKOBAHHUIO, Pa3pelieHHIo MPOTUBOPEYMI MEKIy HUMH, TIOMOTAIOIINE 3arOHSTh
rpoOeJbl 3aKkoHoAaTebcTBa’’. Ocodoro BHUMaHuUs 3acaykuBaet Te3uc FO.I'. Bacuna o ponu u 3Have-
HUM [TPUHIIAIIOB B pa3pelieHu: MTPOTUBOPEUNA MEX/1y HOPMaMH I'PakKAaHCKOTO 3aKOHOIATENTbCTBA,

0 Tokposcruii M. A. OcHoBHBIE POOIEMBI rpakaaHcKoro mpasa. M., 2003. C. 91.

31 [osepnya H.JI. Vicrounnku nipasa u cyn B Ipesneit Poccru. CII6., 2004. C. 35.

52 leiinonun B.B. CymiHocTs coBetckoro npasa. JI., 1959. C. 65.

33 Tamazsn T.T. Ipe3ymnuyu B crpaxoBoM npase: duc.... kaua. iopug. M., 2004. C. 46.

4 Bpamycv C.H. ITpuHIMITBL COBETCKOTO rpaskaaHckoro npasa // [IpaBosenenue. 1960. Ne 1. C. 48.
3 pubaroe B.I1. OcyniecTBIeHre U 3alIUTa rpaxaaHckux mpas. M., 2001. C. 217.

% Hogpghe O.C. N36pannsie Tpyms:: B4 1. T. 2. C. 38.

57 Bacun FO.T. W36panHbie Tpyas! o rpaxaanckomy mpay. CI16., 2003. C. 34.
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a TaK)Xe B yCTPaHEHUH MPOOEJIOB, CYIIECTBYIONMX B IPaXJaHCKOM mpase. B nanHom ciyyae, 10.T.
BacuH packpbul mpakTUuecKkoe 3HaYeHe MPUHIIMIIOB I'PakKJAHCKOTO MpaBa.

A.A. BiacoB Takxe CUMTAET, UYTO €CIM KaKoe-JIMOO OOIIECTBEHHOE OTHOLIEHUE, BXOJSAIIEE
B IIpeIMET I'PaXkIaHCKOTrO MpaBa, He YPeryJupoBaHoO JAEHUCTBYIONIMM 3aKOHOIATEILCTBOM U K HEMY
HEBO3MOKHO MPUMEHUTb CXOJHBIN 3aKOH WJIM UHOW MPABOBOM aKT, TAKOE OTHOIIIEHUE pa3pelaeTcs
WCXOJISI U3 OOIIMX HAvYal U CMbICTIa TIPUHITUITOB TPk IaHCKOTO TIpaBa’.

VKazaHHBIE T€3UCHI BITOJTHE aKTYaJIbHBI JIJIsI TPaKAAHCKOTO MpaBa, MO0 HU OJIHO APYroe oTpac-
JIeBOE TIPABO He SIBJISIETCS CTOJIb COJIepXKaTeIbHBIM U MHOTOOOPA3HBIM B PETyIMPOBAHUU OOIIECTBEH-
HBIX, T.€. UMYIIIECTBEHHBIX, OTHOIIIEHUH, KaK IpaxjaHcKoe MmpaBo. OAHAKO HEBO3MOKHO MPEIyCMOT-
pPeTh BCE HIOAHCHI U TOHKOCTU PA3IUYHBIX MUMYIIECTBEHHBIX M TOBAPHO-/IEHEKHBIX OTHOIIEHUI B
HOpMax IpakJAaHCKOro rpasa. [103ToMy /1151 MOJIHOLIEHHOTO PEryJIMPOBAHUS JAHHBIX OTHOILIEHUN U
MpeJOTBpAIIeHHST KAKUX-JIMOO CIIOPHBIX CUTYAIlUi B TIPOIIECCe MX pea3allid BOSHUKAET HEOOX0-
JIVMOCTh B TIPUMEHEHUH TIPABOBBIX MIPUHIIWIIOB, OMPEISISIONIMX OOIIUe HavYala U CMBICIT TPak/IaH-
CKOI'0 3aKOHOJIATE/IbCTBA.

NmenHo nosToMy B HOpMax IpakJJaHCKOTO 3aKOHOAATENILCTBA COAEPKATCS TIOJIOKEHU S, TPSIMO
yKa3bIBaOIIE Ha HEOOXOOUMOCTh IPUMEHEHUS B TPaKIaHCKO-TIPABOBBIX OTHOIICHUSX CIICIAITh-
HBIX UJICOJIOTUIECKUX HAYal, OTPEISISIIONINX OOIIMe Hauala U CMBICI TPk IAHCKOTO 3aKOHOIATE Th-
crBa. B vactHoctu, B . 2 cr. 6 'K P® onpeneneno, uto npyu HEBO3MOXKHOCTU MCIIOIb30BAHUS
AHAJIOTMU 3aKOHA MpaBa M 00S3aHHOCTU CTOPOH OIPEESIIOTCS UCXOS U3 OOMUX HAdal M CMBIC/IA
IpakJAHCKOTO 3aKOHO/IaTeIbCTBA (aHAJIOTHS TTPaBa) U TpeOOBaHMIA JOOPOCOBECTHOCTH, Pa3yMHOCTU
u crnpasemBocTu. bonee toro, B 1. 1 c1. 8 'K P® Takske onpezeneHo, 4ro rpaxIaHcKue Mpasa u
00513aHHOCTH BO3HHUKAIOT U3 OCHOBAHUM, ITPEyCMOTPEHHBIX 3aKOHOM Y MHBIMU TTPABOBBIMU aKTAMHU,
a TakXe U3 JeMCTBUN I'paxJaH U I0PUANYECKUX JIUI], KOTOPBIE XOTS U HE MPeLyCMOTPEHbl 3aKOHOM
WA TaKUMHU aKTaMH, HO B CHJTy OOIIMX HAYaJl MU CMBICTA TPAKAAHCKOTO 3aKOHOJATENILCTBA ITOPOK-
JAI0T TPakAaHCKUE MpaBa U 0OSI3aHHOCTH.

Conepxanue OOIIMX HAavaldl M CMBIC]A TPAkIAHCKOTO 3aKOHOJATEIbCTBA B BUJIE TTPUHITUIIOB
IpaxJIaHCKOro IpaBa MOJyYWId CBOE HOpMaTUBHOE 3aKkperuieHue B ¢T. 1 I'K P®:

a) PABEHCTBO YYACTHHKOB I'PaKJAHCKO-IIPABOBBIX OTHOIIEHHIT;

0) HENPUKOCHOBEHHOCTH COOCTBEHHOCTH;

B) CBO0O/JA /I0OroBOpa, T.e. MIPHOOpPETEHNE U OCYIIECTBJIEHHE CBOMX
rpakaaHCKHX IPaB TOJLKO CBOEI BoJIeil H B CBOEM HHTEPECE;

I) HEJOMyCTHMOCTH NPOM3BOJLHOI0 BMENIATEJIHLCTBA KOro-imoo B
YacTHLIE [1eJ1a;

1) OecnpensATCTBEHHOE OCYI[ECTBJIEHHE IPaskJaHCKHX MPAaB;

€) 3aKOHOJaTeJbHOE oOOecleYeHHe BOCCTAHOBJEHHS HAPYIIEHHBIX
NMpaB U UX cyJeOHas 3aluTa.

Pasencmeo YuacmHuKkoe zpamc&aucxo—npaeoeblx OTHOILICHUI OIpeacidAeT UX HE3aBUCU-
MOCTb ApYyT OT ApyTra IIpU peainu3aluun 00513aTeJIbCTBEHHBIX OTHOI.HCHPIfI, B KOTOPBIX OTCYTCTBYET
Kakas-JInoo COIIOJYNHEHHOCTb MEXKAY €ro Y4aCTHUKAMH, PABHO KaK OTCYTCTBYIOT aIMHUHHUCTPATUB-
HBIE U UHBIE BJIACTHBIC OTHOILIECHU A. HOSTOMy pU peaJin3aliui I'pak JaHCKUX IPpaB YYAaCTHUKH I'PaAXK-
JaHCKHUX HpaBOOTHOI_HCHI/Iﬁ JOJIDKHBI O6JI8.IL8.TL PaBHBIMU IIpaBaMH: Ha BbI60p MOACIN MMOBEACHUAA,
Ha y4aCTU€ B CHCJIKE II0 PACIHOPANKECHHUIO CBOUM HUMYIICCTBOM. Ho cambim CYHICCTBCHHBIM IIpU-
3HAKOM, XaPAKTCPUIYIOIIHUM ITPUHIUII PABEHCTBA YYACTHUKOB I'pAKAAHCKO-IIPABOBBIX OTHOH.ICHPIfI,
ABJIACTCA PABHO3HAYHOC PACIIPOCTPAHEHUE HOPM I'PAKIAHCKOI'O ITpaBa Ha BCEX YYACTHUKOB YKa3aH-
HBIX OTHOIIEeHUH. HukTo u3 YYaCTHUKOB UMYIIECTBEHHbLIX OTHOIIICHUI He HOJIKEH UMCTb 3apaHee
HUKAKUX IMPEUMYHICCTB B MPABOBOM IOJIOKECHUU TIEpEN APYI'UMU YUYACTHUKAMU NAHHBIX OTHOIIC-

38 Baacos A.A. I'paxnanckoe npaBo. O6mast yactb: Kypc neximit. C. 13.
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Huit. [TooOHbIe paBHBIE BOZMOKHOCTH 00ECTIEUMBAIOT MOIHOIEHHYIO peaTn3alvio I'pak IaHCKO-TIpa-
BOBOBIX OTHOILIEHUA.

Henpukocroeennocmuv codcmeeHHOCmuU SIBIISICTCS] OMHUM U3 Oa30BBIX MPUHIIMIIOB TPaX JaH-
CKOTO TpaBa, MPEeAOCTABISAIONIAM ero CyObeKTaM pactopsKaTbCsl CBOEH COOCTBEHHOCTBIO TOJBKO
M0 CBOEMY YCMOTPEHHIO, O€3 Ybero-1md0 MpUHYAUTETBHOTO UM aJMUHUCTPATUBHOTO BMEIIATEIb-
CTBa, 4TO MpsAMO TpeaycMOoTpeHHO T1. 2 cT. 209 'K P®. JlaHHBII NPUHIIMIT MOXKHO pacCMaTpUBATh
KaK MMPaKTUUYECKOe BOIUIOIICHUE CIeMAIbHBIX MmojioxkeHnid Konctuytiymu P® o rpaBe 4acTHO#M cO0-
crBeHHOCTH. Kax[plii BipaBe MMETh MMYIIECTBO B COOCTBEHHOCTH, BJIAJIETh, TIOJIb30BAThCS U pac-
MOPSIKATHCSA UM KaK eIUHOJIMYHO, TaK U COBMECTHO C Apyrumu Jimmami (1. 2 ct. 35 KoHncrurynun
P®). Bonee Toro, HEMPUKOCOBEHHOCTh COOCTBEHHOCTU OXPAHSIETCS] 3aKOHOM M HUKTO HE MOXET OBbITh
JIMIIIEH CBOETO MMYIIECTBA MHAYE KAK IO PEIICHUIO Cy/a.

3aKoH IpeycMaTprBaeT 0coOble Cilyyar NpeKpaleHus mpaBa COOCTBEHHOCTU. B yacTHOCTH,
coracHo M. 1 c1. 235 'K P® npaBo cOOCTBEHHOCTH MpEK paIaeTcs:

a) IPU OTUYXAEHUH COOCTBEHHUKOM CBOETo MMYILECTBA JPYTUM JIUIIaM;

0) mpu OTKa3e COOCTBEHHMKA OT MpaBa COOCTBEHHOCTH;

B) MU TMOEJIN WM YHUYTOXCHUH UMYIIIECTBA,;

I') IpY yTpare mpaBa COOCTBEHHOCTH Ha IMYILIECTBO B MHBIX CIyYasix, PeJyCMOTPEHHBIX 3aKO-
HoM. Kpome Toro, B 1. 2 cr. 235 'K P® 3akoHOzmaTeneM yCTaHOBJIEH 3allpeT Ha MPUHYIUTEIbHOE
U3BSITHE UMYIIECTBA y COOCTBEHHMKA 32 UCKJIIOUEHUEM CIIy4aeB, CTPOTO OIPAaHUYEHHBIX 3aKOHOM
(c1.237-243, m. 4 cr. 252, 1. 2 ct. 272, ct1. 282, 285, 293, 11. 4, 5 c1. 1252 TK PD).

Cremyer OTMETUTD, YTO HE Bce OOBEKTHI TPk JAHCKUX MIPAB MOTYT HAXOAUTHLCS B YACTHOU COO-
CTBEHHOCTH M COOTBETCTBEHHO XapaKTePU30BaThCs MPU3HAKOM HETTPUKOCHOBEHHOCTH. B yacTHOCTH,
OOBEKTHI I'PaXJAaHCKUX TPaB, U3bSATHIE U3 000POTa, HE OONAAAI0T CTaTYyCOM HENPUKOCHOBEHHOCTU
IJIs1 TOCYJAPCTBEHHBIX OPraHOB, 32 UCKJIIOUEHUEM CITy4aeB, KOTJa HEeKOTOPbIe BUJIbl OOBEKTOB IpaskK-
JAaHCKMX TPaB MPHHAJIEKAT OMPEICICHHBIM YUYaCTHUKaM 000poTa JMOO0 HAXOAATCsl B 000pOTe 110
CIIEIUATTIHBHOMY pa3peleHrio (0ObeKThI, OrpaHMUEeHHO 000poTOCOocOOHbIe). [lopsanok obopaurBae-
MOCTHU TaKUX OOBEKTOB YCTAHABIIMBAETCS CTICIIMAIBHBIMU 3aKOHAMH.

Cs0000a 0ozo08opa sBjsieTcs: Ga30BbIM IMPUHIIMTIOM I'PaXJAHCKOTO MPpaBa, HA/IENSIONIUM ero
CyOBEKTOB MPAaBOM CBOOOTHOTO, T.€. CBOEW BOJIEH M B CBOEM HMHTEpece, Y4acTusl B I'PakJaHCKOM
obopore. JlaHHast cBOOOA BHIpaKaeTCsl B HECKOJIBKUX 3HAUCHUSIX:

a) B BBIOOPE BHUJA TPakJAHCKO-TIPABOBOM C/IEJIKU, KOTOPYIO JKeJIaeT 3aKTIOUUTh CyObEKT Ipask-
JaHCKOTO TIpaBa;

0) B BBIOOpE KOHTPAreHTa;

B) B OIpe/IeIeHNU YCIIOBHIA JIOTOBOPA;

T) BEIOOpE MOJIe/IH MOBEJCHHUs B OMpejieieHHON caenke. [Ipr 3ToM KaXIbplil yIaCTHUK BIIpaBe
OrPaHMYUTH CBOM BEIIHBIE MPaBa IO JIOTOBOPY, MPEIYyCMOTPEB B HEM COOTBETCTBYIOIIEE YCIOBHE.
Harpumep, coOCTBEHHUK MMYIIIECTBA, MIEPeAaB UMYILIECTBO B apeH/ly WM B JIU3UHT HA ONpe/esieH-
HBII CPOK, HE BIIPaBe PacropsiKaThCsi JAHHBIM UMYIIIECTBOM B T€UEHHE CPOKA apEH/Ibl WJIH JIN3UHTA,
€CJIM B IOTOBOpE HET UHBIX ycnoBui. [1oqo6HOe orpaHnveHue SIBJISIETCsl YCIOBHBIM, UM YYaCTHUKU
IPakIaHCKUX TIPaB caMH HAJEJISAI0T ceOs1 B paMKax cBOOOJIBI IOTOBOPA.

[Tpu BHIOOpPE BUIA I'PaskIaHCKO-TIPABOBOTO JOrOBOPA CTOPOHBI MOTYT 3aKJIIOUUTh JIOTOBOP KaK
MPEyCMOTPEHHBIH, TaK ¥ HE MPEyCMOTPEHHBIN 3aKOHOM MJIM MHBIMH ITPABOBBIMU AKTAMHU.

Crnemyer OTMETHTh, YTO MPUHIMIT CBOOOBI JIOTOBOPA MMEET HEKOTOpbIe 3aKOHOIATESTbHBIC
OrpaHMYeHM s, KOTJa MPaBOOTHOILIEHUS 110 IOTOBOPY YCTAHABJIMBAIOTCS HE TOJBKO MO COIIAIICHUIO
CTOPOH, HO ¥ C YU4ETOM 00513aTeNIbHBIX JJIsI CTOPOH MPABWJI, YCTAHOBJICHHBIX 3AKOHOM M MHBIMU T1pa-
BOBBIMHM aKTaMH (MMIIEPATUBHBIMA HOPMaMH ), ISUCTBYIOIMMY B MOMEHT 3aKJIIOYEHHS JoroBopa (1.
1 ct. 422 TK PD).

B HeKOTOpBIX ciyyasx 3aKOHOAATE b 0OSI3bIBAET CYObEKTOB IPaKAaHCKOTO MIpaBa 3aKJI0vaTh B
00s13aTEJIBHOM TOPSIJIKE TPaKIAaHCKO-TIPABOBBIE JOTOBOPHI. DTO TaK Ha3bIBaeMble MyOIUYHBIE JOTO-
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BOPBI, 3aKJII0YaeMble KOMMEPUYECKON OpraHU3alliell U YCTaHABIMBAIOIIME 0OS3aHHOCTH TI0 TPOJIAKE
TOBApPOB, BHIMOJHEHHIO paOOT WJIM OKa3aHUIO YCITYT, KOTOPBIE TaKasi OpraHU3allis 1o XapaKkTepy CBOeH
AeATeTbHOCTU JOJKHA OCYILECTBIIATh B OTHOIIEHWH KAXAOro, KTO K Hell oOparutcsi (po3HUYHAs
TOPIOBJIsI, IEPEBO3KA TPAHCIIOPTOM OOLIETO MOJIb30BaHUsI, YCIYTU CBSI3U, SHEProcHAOKeHUe, M-
[IUHCKOE, TOCTUHUYHOE 00CITy’)KMBaHUE U T.II.). B KauecTBe npumMepa MOXKHO MPUBECTH CTPAXOBYIO
OpraHu3aIMI0, KOTOpasi B 00s3aTeJIbHOM MOPSIIKE AOJDKHA 3aKIIOYUTh JOTOBOP JIMYHOTO CTPaxoBa-
HUsI, €CJIM K Hell 0OpaTuTcs cTpaxoBatesib. mu apyroii nmpumep, JiioOoi OaHK Takke 00si3aH 3aKJII0-
YHUTH JOTOBOP OAHKOBCKOT'O CUeTa WM BKJIAJA, €CIU K Hell oOpatutcst KimeHT. [1pu aToM Kommepue-
CKH€ OpraHu3allM He BIIPaBe OKa3blBaTh IPEJNIOYTEHUE OHOMY JIMILY ME€pe]] IPyTUM B OTHOILIEHUN
3aKJIIOYEHHS MTyOJIIMYHOTO JOroBOpa, KpOMe CIy4aeB, MPeyCMOTPEHHBIX 3aKOHOM U MHBIMH TTPaBO-
BbIMU akTamu (11. 1 cT. 426 'K P®).

Heodonycmumocmo npou360avH020 8meulamenbcmea Kozo-auoo  wacmuvle oeaa. Jlan-
HBIF IPUHLIMT TPU3BaH 3alUTUTh JIMYHbIE MIMYIIIECTBEHHbIC 1 HEMMYILIECTBEHHBIE TIPaBa CyOBEKTOB
IPaXJAHCKOIO MTPaBa, B TOM YHUCJIE U IIpeANpUHUMATENIEel. YUacTue B UMYIIECTBEHHBIX OTHOILIEHUSIX
SIBJISIETCS JIMYHOW Y KOMMEPYECKOUM TalHON yUaCTHUKOB TPk IaHCKOTO 000OPOTa, U HUKTO HE BITpaBe
BMEIMBATHCSA Y TOMy4aTh WH(GOPMAIMIO W CBEICHUsI 00 MMYIIECTBEHHOM TOJIOKEHUH CYOBEKTOB
IPakIaHCKOTO TIpaBa. B GosbIlieli CTeNeHr 3TO OTHOCUTCS K TOCYAAPCTBEHHBIM OpraHaM M ero mpe-
CTaBUTEJISIM, KOTOPBIE BIpaBe MoaydaTh WH(GOPMAIMIO 00 UMYILIECTBEHHOM MOJIOKEHUU CYyObEKTOB
IPaXJAHCKOIO MpaBa TOJbKO B CIy4asiX, IPeAyCMOTPEHHbIX 3akOHOM. Kpome Toro, 3akoHonmarennb
MpeaycMaTpPUBAET CIIEIUATTbHBIN TIOPSIIOK, 00eCIIeYMBAIOIINE Pa3HOBUHOCTh KOMMEPUECKON TalHBbI,
HarpumMep O6aHKOBCKOU TaiHBI (cT. 857 'K P®) unwm taiinsl crpaxoBadus (cT. 946 'K PO).

B cnyvae npuumHeHus1 yOBITKOB I'pakIaHUHY WM I0PUAMYECKOMY JIMILY B pe3yJibTaTe He3aKOH-
HBIX JIeHcTBUM (Oe3/1efiCTBHS) TOCYIapPCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CAMOYTIPABJICHH S HJTH
JOJIKHOCTHBIX JIMLL 9TUX OPraHOB, B TOM YMCJIE U3/1aHUS HE COOTBETCTBYIOLIETO 3aKOHY WJIM UHOMY
[IPABOBOMY aKTy aKTa I'OCYAApCTBEHHOIO OpraHa WM OpraHa MECTHOTO CaMOYIIPaBJI€HUs, 1aHHbIE
yOBITKHM TOIesKaT Bo3MeleHuio Poccuiickoit deneparyeil, COOTBETCTBYIONMM cyObekToM Poccuii-
ckoit desrepaltuyl UM MyHUITUTIATBHBIM 0Opa3oBaHueM (cT. 16 'K PD).

Becnpensamcmeennoe ocyuiecmenenue 2paxcOaHCKux npae Kak TPUHLMI T'PaKIAHCKOTO
npaBa Moapa3yMeBaeT CBOOOJHOE yJacTe, T.e. 0e3 BO3/EHCTBUsI BHEITHUX TIOMEX W MPETsSITCTBU,
B OCOOEHHOCTH CO CTOPOHBI TOCYAApPCTBEHHBIX OpraHoB. [1og00HbIEe MPEnITCTBUSI BO3HUKAIOT, KaK
MPaBWIIO, Y CYOBEKTOB MPEeIIPUHUMATENILCKON AEATEBHOCTH, KOT/IA TIPEICTABUTEIA TOCY1apCTBEH-
HBIX OPraHOB YPE3MepHO (POPMaIM3YIOT IPOLIECCHI JIULIEH3UPOBAHUS TOM WJIM MHOH MpealpuHuMa-
TEJIbCKOM JeSITENIBHOCTH, JOMYCKAIOT HEOOOCHOBAHHBIE TPOBEPKHU M U3JMIITHUAN KOHTPOJb 32 Mpe[-
MpUHUMATENISIMU. B OTHOIIEHNH (PU3NYECKUX JIUI TOOOHBIE IPEMSTCTBUS MOTYT JIOITYCKATh OPraHbl
rOCyAapCTBEHHON PErMCTpaliy [PY PETUCTPALIMU CAEJIOK C HEBMKMMBIM UMYIIECTBOM, UYpE3MEPHO
OI0pOKpATU3UPYS MPOLEAYPY PETUCTPAMK UMYIIECTBEHHBIX MPaB IPaskIaH U T.J.

Bwmecre ¢ TeM criesyeT OTMETUTb, UTO MOJTHOE OTCYTCTBUE I'OCYAAPCTBEHHOIO PEryIUpOBaHUS
MpEeANPUHUMATEIbCKON JIEATENIBHOCTH, a TaKKe TOCYIapCTBEHHOW PErMCTpaliMd MMYIIECTBEHHBIX
MpaB MOXET MPUBECTH K 3JIOYMOTPEOICHUIO CO CTOPOHBI CYOBEKTOB I'PAKAAHCKHUX IPaB, MOHOIO-
JIM3alMM pbIHKA HEKOTOPBIX BUOB YCIYI M HApYUIEHUIO UMYILLIECTBEHHbIX NIpaB rpaxaH. [lostomy
CHUCTEMa TOCYIApPCTBEHHOTO PEryIMpOBaHuUs PEPUHUMATEILCKON AEATETBHOCTU B 00SI3aTeIbHOM
MOpSIIKE I0JKHA (PYHKIIMOHMPOBATh, HO B Pa3yMHBIX Mpefenax, T.e. 3(p(eKTUBHO U LIeJIecO0Opa3HoO.

3akonooamenvhoe odecneueHue G0CCMAHOBNEHUSI HAPYUIEHHLIX NPA8 U UX CYOeOHast
3awuma. TloTHOUIEHHAs! peanu3alysl ITPakJaHCKUX, T.e. UMYILECTBEHHBIX, IIPAaB MOXET ObITh OCY-
IIECTBJIEHA TOJBKO MPU HAJIUYMM U (PYHKUIMOHUPOBAHMHU CIELUUAJIBHOTO MPABOBOIO MEXaHWU3Ma,
00ecneynBaloIIero 3alyTy STUX MpaB, MPOMUCAHHOTO B HOPMax I'PakJaHCKOro MpaBa B BUJE Mpa-
BOBBIX IPUHIIMIIOB, OOECTICUMBAIOIINX 3AlIUTY TPaXIAHCKHUX IPaB CHENUATBHBIMU CIIOCOOAMU |
MPaBOBBIMU cpejcTBaMU 3alUThL. C 3TOU 1e/IbI0 TpakJaHCKOE 3aKOHOAATeIbeTBO B €T. 12 'K P®
MIpeIyCMaTpUBAET CIIEIMATIbHBIE CIIOCOOBI 3aIIUTHI IPAXKAaHCKUX ITPaB, KOTOPbIE MOTYT IPUMEHSThCS
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CYOBEKTaMU TPakAaHCKOTO MpaBa JjIsl 3alIUThl CBOUX MMYIIECTBEHHBIX NIPaB B CIyvae UX Hapylie-
HUsA. B 4acTHOCTH, 3TO TakMe CriocoObI 3aIUThI, KaK: MPU3HAHKE MPaBa; BOCCTAHOBJIEHHE MOIOKESHUS,
CYIIIECTBOBABIIIETO /IO HAPYILIEHUsI TTpaBa, U MpecevyeHure IeNCTBUN, HAPYIIAIOIIUX MMPaBO UM CO3/a-
IOIIMX YTPO3y €ro HapyllleHus; IPU3HAHUE OCIIOPUMOU CAEKU HEIEUCTBUTEILHOW U TIPUMEHEHHE
MOCJIE/ICTBUI €€ HeJJIeUCTBUTEIbHOCTU, TPUMEHEHHE TTOCTIeICTBUN HEIECTBUTEILHOCTH HUUYTOXKHOM
CHICJTKW;, TIPU3HAHUS HEJICHCTBUTEILHBIM PEIlicHUs] COOpPaHUsT; MPU3HAHNE HEIEHCTBUTEIbHBIM aKTa
rOCYJIJapCTBEHHOI'O OpraHa WM OpraHa MeCTHOTO CaMOYIpaBJIEHUs; CaMO3alllUTa MpaBa; MPUCYKIe-
HUE K WCIIOJIHEHHUIO OOSI3aHHOCTH B HAType; BO3MEIICHHE YOBITKOB; B3bICKAHNE HEYCTOMKM; KOMITCH-
calusi MOPaJbHOTO Bpe/a; MPEeKpallieHue Wik U3MEHEHUE TTPABOOTHOIIIEHUST; HETPUMEHEHUE CyIoM
aKTa roCcyJapCTBEHHOIo OpraHa Wi OpraHa MECTHOTO CaMOYITpaBJieHUs, TPOTUBOPEYAIIETO 3aKOHY,
a Tak’ke WHbIe CIIOCOObI, IPETyCMOTPEHHbBIE 3aKOHOM.

OCOOEHHOCTBIO YKAa3aHHBIX CIIOCOOOB 3aIlUTHI TPaKAAHCKUX MPAB SBJSETCS MX JUCIO3UTUB-
HBI XapakTep, YKa3blBAOIIUNA HA CAMOCTOSATENIBHOCTh BBIOOpAa CyOBEKTOM I'pa)JaHCKOrO IpaBa
OJTHOTO WJTM HECKOJIbKUX CIMOCOOOB 3aIlUTHI BHIIICTIEPEUNCICHHBIX I'paXkIaHCKuX mpas. [Ipu atom
HanOosee 3 PeKTUBHBIM U JISHCTBEHHBIM CIIOCOOOM 3aIlIUTHI SBJISETCA CyaeOHas 3alluTa.

Crenyer OTMETHTD, UTO Cy/ieOHast 3alluTa SIBJISIeTCS MyOIMYHBIM CIIOCOOOM 3aIlUTHI TPakaaH-
CKUX TIpaB, T.e. C MPHBJICUEHHEM CYJIcOHBIX OPraHOB, K KOTOPOU ClieqyeT 0OpaIiaThCcsl B KpaHUX
ClTy4asix, KOrja Ucueprianbl BCe CIIOCOOBI MUPHOTO YPeryJIMpOBaHUs UMYIIIECTBEHHOTO CIIOpa, TeM
Ooiee 4o cyieOHBIE MPOLIECCHI, KaK MPABWJIO, JJTUTENIbHBIE 110 BpeMeH!. [109ToMY y CyOBeKTOB Ipaxk-
JAHCKOTO MpaBa MMEIOTCS aJIbTEPHATUBHBIE CITOCOOBI 3aIUTH CBOMX UMYIIIECTBEHHBIX HHTEPECOB, a
MMEHHO BO BHECYJICOHOM IMOPSIKE MyTeM JOCTHKEHHS B3aMMHOTO COTJIAIICHUSI 110 CIIOPHBIM BOIIPO-
caMm MMYIIECTBEHHOIO XapakTepa. JJaHHbIN IUCIO3UTHUBHBIA METOJ YPEryJIMpOBaHUsI SIBJISIETCS Hau-
6ornee 3(pHeKTUBHBIM U MMPAKTHUYECKU ICHCTBEHHBIM YPETYJIUPOBAHUEM UMYIIIECTBEHHBIX CIIOPOB.
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I'naa S. Cucrema poccHiiCKOro rpaxkJaHcKoro npasa

§ 1. Cucrema oTpacju rpakJJaHcKoro npaBa

I'paxkjaHCKOe MpaBoO sBJSAETCS caMblM €MKHMM, MHOI'OCTOPOHHHM M BCEOXBAaTHIBAIOIIMM 10
cpepam 0OIIIECTBEHHBIX OTHOIIEHUI OTpaciiel mpaBa. MHOrooopasue 1 CJI0KHOCTh IMYIIIECTBEHHbIX
OTHOILIEHUH, BO3HUKAIOLUIMX MEXAY CyObEKTaMH I'PakJAaHCKOro MpaBa, TpeOyeT JIOTUYECKU BBICTPO-
€HHOM CHCTEMBI HOPM IpaBa, B LIEJIOM COCTABJISIIOIINX €AUHYIO CUCTEMY TPk JAHCKOIO MpaBa, OCHO-
BaHHYIO Ha I'Pak1aHCKOM 3aKOHO/IaTeJIbCTBE.

Panee cucrema rpaxaaHckoro 3akoHozaatenscrBa Poccuiickoil uMnepun Obula MOCTPOEHA 110
MOJIeJIM PUMCKOTO T'pakJJaHCKOro rpasa. B ocHoBe 3101 cucteMsl, Kak yrBepskaan I'.d. Hlepene-
BUY, JIEKUT COBEPLIEHHO BEPHAas1 MBIC/Ib, YTO BCE MCKM BO3HUKAIOT U CYLIECTBYIOT MEX 1y JTULAMH T10
TIOBOJLy BeIleH, ClieoBaTeIbHO, CHCTEMa MMEET B BUY TPH CYIECTBEHHBIX JIEMEHTa MpaBa: CyOb-
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eKT, 0OBEKT U OXpaHEHHOE CYIeOHON 3aIUTON OTHOIIeHUE. Y Ha3pIBaeTCs MHCTUTYIIMOHHOW CHCTe-
Mo TipaBa®.

B nanpHeiiiem, ¢ pa3BUTHEM B FOCYIapCTBE MMYIIIECTBEHHBIX OTHOIIEHMIA, a TJIaBHOE, C UX pac-
[IMPEHUEM, KOTOPbIE OXBATHIIM MTPAKTHUECKH BCE C(pephl YeTOBEYECKON KU3HH, JaHHbIE OTHOIICHUS
noTpedoBaM OoJiee YETKOrO U CUCTEMHOTO MPABOBOTO PETYJIMPOBAHMUSI, Pa3eeH s UX Ha TPYIIIbL.
Kaxmast U3 3THX rpyIin coCTaBrIa CAMOCTOSITENIbHbIE HHCTUTYThI OTHOILIEHUH, KOTOPbIE CTAJIU TPOITH-
ChIBaThCs1 B HOPMax I'pakIaHCKOTo 3aKoHoaTesibeTBa. Ha 3Toit ocHOBe Oblla MOCTpoeHa repMaHcKas,
WIM TaK Ha3blBaeMasl MaH/AEKTHAsI CUCTeMa IpaBa, KOTOpast M MOJy4rsa CBOE pa3BUTHE BO MHOTHX
eBPOIIEHCKUX CTpaHax Mupa, B ToM uucie u B Poccu B XVIII-XIX BB. OcoOEHHOCTh TaHHOM CUCTEMBI
IPaKIAaHCKOTO TpaBa 3aKJII0YaeTcss B TOM, YTO OHA COCTOMT U3 OOIIel 1 0OCOOEHHOW YacTel, BKJIIO-
YAIOIMX YEThIPE IPYMIbl OTHOIIEHUI: BEIIHbIE, 0053aTeIbCTBEHHbIE, CEMEWHbIE U HAC/IeICTBEHHBIC
OTHOILICHUSI.

JlanpHeliee UCTOPUYECKoe pa3BUTHE OOIIECTBEHHBIX, B TOM YMCJIE ¥ UMYITIECTBEHHBIX OTHO-
IIIEHUI TTOKA3aJI0, YTO MPABOBOTO PEryJIMPOBAHMUS TOJBKO YKA3aHHBIX UETBIPEX I'PYIIT OTHOLICHUI
HEJJOCTAaTOYHO, YTO MOTPeOOBATIO HOPMATUBHO-TIPABOBOTO PACIIUPEHUS] MHCTUTYTOB MUMYIIIECTBEH-
HBIX OTHOILEHUI B paMKaXx €MHOW CUCTEMBI I'PakIaHCKOTO IpaBa. JlaHHOE pacIIvpeHre OCyeCTBU-
JIOCh B COBPEMEHHOM TI'pakAaHCKOM TipaBe Poccru, KoTopoe nproOpesno HOBYIO CUCTEMHYIO TPYIIITH-
POBKY MHCTUTYTOB M HOPM I'PaKIaHCKOTO MpaBa, CTPOro pa3/eieHHYIO Ha YeThIpe YacTu:

1. O6uryIo 9acThb.

2. Oco0eHHYI0 YacTh, COCTOSIIIYIO 3 OT/IeJIbHBIX BH0B 00513aTeJIbCTB HJIH CAMOCTO-
SITeJIbHBIX HHCTUTYTOB I'PaKIaHCKOI0 NMpaBa.

3. HacaeacTBeHHOE NPaABO.

4. IlpaBa Ha pe3yJbTaThl HHTEJUIEKTYAJIbHOI 1eITeJIbHOCTH U CPeJCTBAa HHAUBH/Y-
aIn3anum.

1. O6mas yacThb rpaxJaHCKOTO MpaBa COCTOMT W3 OCHOBHBIX TOJIOKEHUH T'Pa’kIaHCKOTO
3aKOHOZIATENIbCTBA, NPaBa COOCTBEHHOCTH, APYTMX BEIHBIX MPaB, a TAKKe OOIIei YacTu 00s13aTe -
CTBEHHBIX 1paB. [TonoxeHus 0O1el YacTh yCTaHABJIMBAIOT OCHOBHbIE HavYasIa rpaaaHCKOrO 3aKOHO-
JaTeIbCTBA; OCHOBAHMSI BOSHMKHOBEHMSI TPAKIAHCKUX MPaB U 0OS3aHHOCTEH; Mpeesbl OCYIEeCTB-
JIEHUS TPaKTAHCKUX TIPaB U CIOCOOBI MX 3aIIUTHI; TPABOBOE MOJIOKEHUE CYObEKTOB I'PakIAaHCKOTO
npaBa, UX MpaBa U 00S3aHHOCTH; OOBEKTHI IPAKAAHCKHUX TPaB U UX 000POTOCIIOCOOHOCTD; CACIKH
Y TIPEJICTaBUTEIILCTBO; MCKOBYIO TAHHOCTh M CPOKM MCKOBOH JTaBHOCTH. Oco00e MeCTO B CTPYKTYype
o0IIel YacT! rpakJaHCKOTO MpaBa 3aHMMaeT pas/el, OCBSILEHHBIN MTpaBy COOCTBEHHOCTH Y MHBIX
BEIIHBIX TPaB, COCTABJISIONIMIA (DYHAAMEHT 4acTHOro Mpapa. B "yactHOCTH, 001as 4acTh rpaxaaH-
CKOTO TpaBa yCTAaHABJIMBAET COJIEpKaHUe TpaBa COOCTBEHHOCTH, OCHOBAHMSI €r0 BO3HUKHOBEHUS U
npekpaiieHusi, opMbl COOCTBEHHOCTH, a TaKkKe 3allUTy MpaBa COOCTBEHHOCTH U JPYTUX BELTHBIX
npas.

JI1s1 IpaKTHUYEeCKOW peanu3aluy CyObeKTaMu T'PakJaHCKOTO MpaBa CBOMX MMYIIECTBEHHBIX
MpaB B paMKax IMPABOOTHOIICHHUSI B CUCTEMY I'PaXJIaHCKOTO MpaBa BKJIIOUEH pasjiesl — 00s13aTellb-
CTBEHHOTO TpaBa, YCTaHABJIMBAIOIIMI: MOHATHE 00SI3aTe/IbCTBA U OCHOBAHHS €0 BOZHUKHOBEHUSI;
00I11[1E TTOJIOKEHNA 00 UCIIOJIHEHNU 00S3aTeNIbCTBA;, CIOCOOBI 00ecIIeueHns 00A3aTeIbCTBa;, OCHOBA-
HUS ¥ TIOPSZIOK TIepeMEeHbI JIUI] B 00sI3aTeNIbCTBAX; OTBETCTBEHHOCTD 32 HapyIlIeHHe 00s3aTe/IbCTBA;
OCHOBaHWMS TPeKpaIlieHus1 00s13aTe/IbCTBA; 00IIIee MOJIOKEeHUe O JIOroBope — (hopMe 00s3aTelIbCTBA,
a TaK)ke OCHOBAHMSI U3MEHEHMSI U PACTOPKEHH S TPaKIaHCKO-TIPABOBBIX JJOTOBOPOB.

3nauenne OOIIEN YacTH 3aKJII0YAETCs B TOM, YTO B HEH OIpe/esieHbl OCHOBHBIE MOHATHUS U
3JIEeMEHTHI TPaXKJAHCKOTO TpaBa, MPUMEHsIeMble B €IMHON JIOTUYECKOH CBSI3M BO BCEX MHCTHUTYTAX
00s13aTeNILCTBEHHOTO TpaBa. Kpome Toro, monoxeHus: oOIei 4acTi onpeesisioT eIuHble paBiia,
CTaHIAPTHI, (POPMBI U MPOIEAYPHI 3aKJIIOYEHH S, UCTIONHEHUSI U TIPeKpalleHnsi 00s3aTeIbCTBEHHBIX

» Hlepwenesuu I'.@. YueOHUK pycckoro rpaxaanckoro npasa. T. 1. M., 2005. C. 94.
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otHomeHuil. Ocoboe 3HaueHne umeroT nosoxenus cr. 422 'K P®, ycranaBiuBaomye mopsiiok mpu-
MEHEHU s1 UMITEPATUBHBIX HOPM KO BCEM MHCTUTYTaM 00s13aTeJIbCTBEHHBIX OTHOIIEHUH IPak TaHCKOTO
npasa.

2. Oco0eHHAss YaCTh — OTAEJAbHbIE BHIALI 00513aTeJIbCTB — SBJISIETCS CAMOM OOBEMHOM
YaCThIO CUCTEMBI TPAKIAHCKOTO TIPpaBa, COCTOSIIEH U3 OT/IEIbHBIX MHCTUTYTOB I'PaXJAHCKOTO MPaBa,
MPECTABIISIONINX COOOM CaMOCTOSITEIbHOE 00SI3aTeIbCTBEHHOE MPABOOTHOIICHUE, PETYIMpyeMoe
HopMamu 4yactu Bropord 'K P®. B yactHOCTH, 3TO Takue MHCTUTYTHI, KaK: KyIUIs-poAaka, MeHa,
JapeHue, peHTa M MOXKW3HEHHOEe CoJiepXKaHue C MKIMBEHUEM, apeH/la, HAeM KHJIOTO TOMEIICHUS,
0e3B03Me3/IHOe TI0JIb30BaHMe, TOAPS/, BHITOJTHEHHE HAYYHO-HUCCIIEOBATEIbCKUX M OMBITHO-KOH-
CTPYKTOPCKHUX PadOT, BO3ME3JHOE OKa3aHWE YCIIyT, MepeBO3Ka, 3aeM U KpeauT, (prHaHCHpOBaHKE
IO/ YCTYTIKY JICHeKHOTo TpeOOBaHMs, OAHKOBCKUI BKJIaJ, OAHKOBCKUU CUET, pacyeThl, XpaHEHHE,
CTpaxoBaHMe, MOpyUYeHHE, ISUCTBHSA B UyXKOM HMHTepece Oe3 MopydYeHHs, areHTUPOBAHUE, TOBEPH-
TeJIbHOE YIIPaBJIeHUe UMYIIIECTBOM, KOMMepUYeCKast KOHIIECCH S, POCTOE TOBAPHUIIIECTBO, IMyOIMYHOe
oOeraHue Harpapl, MyOIUYHbBIH KOHKYPC, TIPOBECHUE UTP U TIapH, 0053aTeIbCTBA BCIIC/ICTBUE ITPH-
YUHEHUS BpeJa U 0053aTeIbCTBA BCJISCTBUE HEOCHOBATEIFHOTO OOOTaIleHHS.

Kaxpiii 13 epedrclieHHbIX 0053aTeTbCTB, 3a UCKITI0YeHUEM 0053aTe/TbCTBA BCJISICTBUE TTPH-
YMHEHUS BpeJja 1 HEOCHOBATEIbHOTO 0OOTaIleHH S, IIPEJICTABIISIET COOOM CAMOCTOSITETbHBIA MHCTUTYT
MMYITIECTBEHHBIX OTHOITICHUH, peaTM3yeMblid ITyTeM 3aKJII0UeHUsI U UCTIOTHeHUsI Joropopa. [IpakTu-
Yyeckas peaan3aiysi 0003HaUeHHBIX HHCTUTYTOB 0053aTe/IbCTBEHHOTO ITPaBa B COBOKYITHOCTH COCTAB-
JIIeT MMYIIECTBEHHBI 0OOPOT, OCYIIECTBIISIEMBI B COOTBETCTBUHM CO CIEIUAIBHBIMUA HOpPMaMU
rpakJaHCKOrO TpaBa. [Ipu 3TOM HOPMBI TPAKAAHCKOTO MPaBa, PEryIMPYOIIUe OTHOIIICHHUS, BO3HU-
Kalollye BCJIeICTBUE PUIMHEHHS Bpe/ia MJIM HEOCHOBATEILHOTO OOOTAIICHN S, TAKXKE SIBJISTIOTCS 00sI-
3aTesIbCTBEHHBIMU, HO OHM HOCSIT He 000POTOCIIOCOOHBIN, a OXPAHUTEIbHBIN XapaKTep, HapaBJieH-
HBIT Ha 3aIUTy UMYIIECTBEHHBIX TIPaB CYOBEKTOB IPakIaHCKOTO MTpaBa.

3. TpeTbeii 4acThIO TPaKAAHCKOTO IIpaBa SABJISACTCS HACJeJCTBEHHOE MPaBO, peryampyloiiee
MMYITIECTBEHHbIE OTHOIIICHUS], BOSHUKAIOIIHME B CBS3M CO CMEPTHIO JIUIa. DTO CTPOrO peryiaMeHTH-
pOBaHHbIC OTHOIIICHUS, TIPEAYCMATPHUBAIOIIUE CIIEIMATBHYIO TIPOIIeAypY Mepexona UMyIIecTBa Win
MMYITIECTBEHHBIX TIPaB OT YMEPIIIero JIMIIa K ero HacJIeAHUKAM I10 JBYM OCHOBAHUSIM: 11O 3aKOHY WU
IO 3aBelIaHUIO.

VuuThIBas BO3pacTaOIIe MHTETPAIMOHHBIC MMPOIIECChl ¢ MHOCTPAHHBIMU JIMIIAMH, KOTOPbIS
B MOCJIeJHee BpeMsI MPHOOPETAIOT BCEOOBEMITIONINI XapaKTep, B CUCTEMY COBPEMEHHOTO Tpak1aH-
CKOT'0 TpaBa BKJIIOYEH CIIEIUAIbHBIN pa3ziel — MeXKAyHaApo/HOe YacTHOe mpaBo. Hopmel Mex1y-
HApPOJHOTO YaCTHOTO IMPaBa YCTAHABIMBAIOT MPABOBOE MOJIOKEHNE WHOCTPAHHBIX JIUII, BCTYMAIOIIUX
B UMYIIECTBEHHbIE OTHOIICHUS C POCCUICKMMHU JIMIIAMU, a TaKXke TPUMEHUMOE MPABO K JaHHBIM
OTHOITICHUSIM.

4. CaMOCTOATEIbHOM YacThio IPaXkJaHCKOTO IpaBa sIBJISETCS CUCTEMa HOPM, PErYJIUpYIOLIUX
OTHOITICHUSI, CBSI3aHHbIE C BOBHUKHOBEHHUEM MMYIIECTBEHHBIX MPaB HA Pe3yJbTaThl HHTEJJIEK-
TYaJbHON eSITeJIbHOCTH M CPEeACTBAa MHIAMBUAYAJIN3ANMNU . DTO 3HAYUTEIILHBIA U CAaMOCTOSI-
TEJIbHBIN Pa3/iesl CUCTEMBI TPk IAHCKOTO IMPaBa, MOCBSIICHHBIN MTPUOOPETCHUIO M OXpaHe (3aIluTe)
Pe3yJIbTaTOB UHTEJUICKTYaJIbHOM COOCTBEHHOCTU. BHYTPEHHIOI CTPYKTYpPY JAHHOTO pa3jiesia COCTaB-
JISTIOT Pa3JIMYHBIC BUJIBI IPAB HA MHTEJIEKTYaTbHYI0 COOCTBEHHOCTb.

[Ipesx e Bcero crieyeT BBIACTUTH aBTOPCKOE MIPABO Ha MPOU3BEICHUS HAYKH, JIUTepaTyphl U
UCKyccTBa. [IpyruMu pasHOBUIHOCTSMU WHTEJUICKTYAIbHOW COOCTBEHHOCTH SIBJISIOTCSI CMEXKHOE C
ABTOPCKUM TIPABO HA Pe3yJIbTaThl UCTIOMHUTEILCKON NEeATeTPHOCTH (MCHONHEHHUsI), (DOHOTPAMMBI,
cooOreHus B 3Up WM 1o Kabemo paayo- U Tesernepenad (3¢pupHoe 1 KadellbHOE BellaHue), Cofiep-
kKaHue 0a3 JaHHBIX, a TaKXkKe MPaBO HA MPOM3BE/ICHUS HAYKH, JIMTEPATyphl U UCKYCCTBA, BIIEPBbIC
0OHApOIOBAHHBIE MTOCTIEe UX TIepexoia B O0IIECTBEHHOE JIOCTOSTHUE.

Eite omHOM pa3HOBUIHOCTBIO MPaB HAa Pe3YJIbTaThl MHTEJIEKTYaTbHOM COOCTBEHHOCTH SIBJISI-
eTcsl MaTeHTHOE MPaBO, YCTAaHABJIMBAIOIIEE TIOPSIIOK CO3/IaHKS U UCTIONIL30BAHUS UCKTIOUUTETBHBIX
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MpaB Ha M300peTeHusl, MOJIe3HbIe MOJICM Y TIPOMBIIIIEHHbIe 00pa3iibl. B mpaBonpuMeHNTeIbHOM
MPaKTHKE JJAHHOE MMPaBO 3a4aCTyI0 UMEHYIOT KaK MPOMBIIILJIEHHOE MPABO, PEryaupyolee OTHOIIEHUSI
0 CO3/IaHUI0 OOBEKTOB MHTEJIEKTYaIbHOM COOCTBEHHOCTH, KOTOPBIE UCTIONB3YIOTCS TOIBKO B TIPO-
MBIIIJIGHHOCTHU U Ha Mpou3BoAcTBe. K psily aHaJOrMUHBIX MTpaB MOKHO MPUYUCIUTH TaKKe MTPaBoO Ha
CEJIEKIIMOHHOE JOCTUKEHUE, ITPABO Ha TOTIOJIOTHI0 MHTET PAJIbHBIX MUKPOCXEM, IPaBO Ha CEKPET Mpo-
M3BOJICTBA (HOY-Xay), MpaBa Ha CPe/ICTBA MHIVUBUIyATU3ALN IOPUINIECKHX JIWII, TOBAPOB, padoT,
YCIIYT ¥ MPeanpuaTuil (paBo Ha (pUpMEHHOEe HaMMEHOBaHKe, TOBAPHBINA 3HAK U 3HAK OOCITYKUBA-
HUSI) ¥ TIPaBO HA MUCMOJIb30BAHUE PE3Y/IbTATOB MHTEJIIEKTYAJIbHOM AEsITEIbHOCTU B COCTaBE €UHOU
TEXHOJIOTHH.

NMenHO Mo TakoMy MPUHIMUITY U B TAKOM XPOHOJIOTMYECKOM MOPSi/IKE MOCTPOeHa CUcTeMa
IpakJAHCKOTO 3aKOHOAATeNbcTBa, TouHee, [ K P®, cocrosimas uz Oobiieit yacty, T.e. 0OIUX MOJIOo-
xeHnit 1 OcoOeHHON YacTu, BKJTIOYAIONICH B ceOs1 OT/Ie/IbHbIC BUJIbI 0053aTe/IbCTBA — UHCTUTYTHI

§ 2. Cucrema yueOHOro Kypca rpak/;Ianckoro npasa

I'paxkjaHcKoe MpaBo MPECTaBIsET COOOM HE TOJBKO CTPOMHYIO CHCTEMY MOAOTPACel, paszie-
JIOB Ml IHCTUTYTOB ITpaBa, OCHOBAaHHBIX HA IPaXJaHCKOM 3aKOHOATENIbCTBE, HO M 3HAUMTEIbHBIN TEO-
PETUUYECKU MaTepUaJl, paCK pbIBAIOIINI U OCBEILAIONTUH MTPeIMET U METO]| PETYIMPYEMBIX I'PaKIaH-
CKMM TIPAaBOM OTHOIIEHWI. MHOTrMe MMYILECTBEHHbIE OTHOICHHSI, CKJIaJbIBAIONINECS B OOIIECTBE,
HE YperyJIMpoBaHbl HOPMaMH T'PakJaHCKOTO 3aKOHOAATEIbCTBA OO YpEerylIupoBaHbl HE B TIOJTHOM
Mepe. [TonoOHbIe OTHOIIEHNS CTAHOBATCS MPEIMETOM M3Y4eHHs M CCIIEIOBAHUS B paMKax CIelH-
QJIBHOTO y4eOHO-METOMUYECKOr0 Kypca, a UMEHHO Y4eOHOro Kypca IpakJIaHCKOro MpaBa, OCBella-
IOIIEr0 MHOTHE I'PaXAaHCKO-TTPABOBbIE MOHATHS, HE HaIlIe/IIMe CBOE OIPe/Ie/ieH e B HOPMaXx Ipask-
JaHCKOTO 3aKOHOJIATEIbCTBA.

Crnemyer OTMETUTh Tak’ke, YTO B HOPMax TPakJaHCKOTO 3aKOHOJATENbCTBA 3aKPerlISIOTCS
JUIIb OOIIME TOHSTUSI HEKOTOPBIX 3JIEMEHTOB, TEPMUHOB, MHCTUTYTOB M 0053aTEJIbCTB I'PaXAaH-
ckoro mpasa. OJHAKO B HUX HE OCBEIIAIOTCS U HE PACKPBIBAIOTCSI METO/IBI M CIIOCOOBI X peaTn3aliu
MIPUMEHUTENIBHO KO BCEM MHCTUTYTaM I'PaKAaHCKOTO IMPaBa, YTO MOPOKAAET MHOKECTBO MpodieM
B IIPABOIIPUMEHUTENILHON TMpakTUKe. B TO ke Bpems B paMKax yueOHOH JUCIMIUIMHBI pa3padaTbiBa-
0TCSI ¥ U3YYAIOTCSI TTOAXObI, CIIOCOOBI M TIPUEMBI IIPUMEHEHH S OTAETbHBIX HOPM I'PaKIaHCKOTO IpaBa
B €IMHOH JIOTUYECKOU YBSA3KE C JPYTMMH HOPMaMH BCEW CHUCTEMBbI I'pakaaHcKoro npasa. [lostomy
nipaB ObuT C.C. AJsiekceeB, YTBEpKIABIIUI, YTO B yUeOHOW AUCIUTIIMHE TPk IAHCKOTO TIpaBa 4acTu
JOJDKHBI PACTIONaraThCs Tak, YTOObl OCYIIECTBIISUTUCH TTOCIIEI0BATEIbHOCTh U JIOTHYHOCTh B U3yYe-
HUM STOW OTPAC/IH MpaBa, COOMONAIOCh COOTBETCTBUE €T0 YacTe (pa3/iesioB) ISHCTBYIOIIEMY 3aKOHY
B Poccun — 'K PO,

Ha mepBbiii B3DJISIT MEkIy CHCTEMOW Y4eOHOro Kypca TPakJaHCKOrO TpaBa M CHCTEMOM
OTPACJIH IPAXAAHCKOTO TMPaBa, a TAKKE CUCTEMOM I'PakIaHCKOTO 3aKOHOATETbCTBA MPOCIICKUBACTCS
HeKoTopoe cxoAcTBo. Ho (hakTriyeckn Mexay JTaHHBIMH MTPAaBOBBIMU OOPAa30BaHUSMU CYIIECTBYET
OIpe/IeNIeHHOE PA3nyKe B UX IEJIEBOM Ha3HAUYEHWH, B PEIIEHNH MPAKTUYECKUX 3324 U B UCCIIE/I0-
BaTeJIbCKOM Matepuajie. TO COBEpILEHHO pa3Hble MPAaBOBblE 0OPA30BaHMUsI, C Pa3HBIMU LIEJSIMU U
3agadamu. OObeIMHSET UX JIMIIb TPEAMET PEryJIUpPYeMbIX IPaKAaHCKUM ITPABOM OTHOIICHHUH U TIPH-
MEHHMMOE K JaHHBIM OTHOIICHUSAM I'pakJIaHCKOe 3aKOHOJATEIbCTBO. TeM He MeHee oTnuue y4yeo-
HOT'O Kypca I'pakIaHCKOTO MpaBa OT MHBIX CMEKHBIX MPABOBBIX 0OPAa30BaHMI 3aKJIOYAETCSI B TOM,
YTO CHUCTeMa Kypca I'paskJIaHCKOro MpaBa MpeaHazHadeHa Jiisi Haubosee ryOOKoro M MPHUKJIAAHOTO
ero YCBOCHHUSI.

C 371011 1IenbI0 KYypPC I'PaKJaHCKOro NMpaBa MpeJICTaBJsIeT co00 cnenualbHbIi yuyeo-
HbIil MaTepHaJ, KOTOPbIil MO3BOJIsAET CHCTEMHO YCBAMBATh INOJIOKEHHSI IPa’KJaHCKOro

60 Asexcees C.C. I'paxxpanckoe mpaso. M., 2009. C. 21.
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3aKOHO0/1aTeJbCTBA . YUeOHbIl KypC TaK Ke BKJIKYaeT OCBElleHe MHOTUX MTPo0iieM, He Hallle-
KX CBOECTO OTPAXKECHHUA B 3aKOHOHATEJ/ILCTBE, aHAJIU3 cyne6H0171 MPAKTUKU JIA TIOMCKA U IMTPUMEHEC-
HUS HanOoJIee ONTUMAJIBHBIX ITyTel pelIeHus] MPOOIEMHBIX 30H IPakAaHCKOTO 3aKOHOJATEIbCTBA.

JL71s1 JTydiero ycBoeHusi y4eOHbI Kypc Ipask/IaHCKOTO MpaBa JIeTUTCS HA Pa3ebl:

1. Pa3gen nepBblil — rpakJaHCKOE MPaBO — OOIIUE TIOJIOKEHUS, & UMEHHO: TIOHSITHE TPaX-
JAHCKOTO TIPaBa U €ro XapaKTEePUCTUKA; PEIMET PEryTUPYeMbIX TPk IaHCKUM MIPABOM OTHOIIICHHIA;
OIpe/ieNieHre TPaXkJaHCKOTO MpaBa KaK CaMOCTOSTESIbHOM OTPAC/M IpaBa; METOA U METOHOJIOTHUS
IpakJAHCKOTO MpaBa; (PyHKIMSA, 3a/1a494 ¥ PUHITUIIBI I'PakJAHCKOTO MPaBa; CHCTeMa IpakIaHCKOTO
MpaBa; HayKa IpakIaHCKOTO MpaBa.

2. PazfieJ1 BTOpPOIl — rpa:kJaHCKOe MPABOOTHOLIEHNE, — B KOTOPOM M3Yy4aeTcsl rpaxkiaH-
CKOE 3aKOHOJATENIbCTBO; CYOBEKTHl IPakJaHCKOTO MpaBa; OOBEKTHl T'PAXKIAHCKOTO IMPaBa; CAEIKH,
MIPEJCTABUTENILCTBO U CPOKU MCKOBOM JIaBHOCTH.

3. PazfieJ TpeTHil — IpaBo cOOCTBEHHOCTH U HHbIE BEl[HbIE MPaBa — OOIIHe MOJIOKEHUS
0 TIpaBe COOCTBEHHOCTH U €ro COAep:KaHhe, OCHOBAHMsI MPUOOPETEHUsI U TPEKpaIleHHs], a TaKkKe
CITOCOOBI €T0 3aIHTHI.

4. Pa3fieJ1 4eTBePTHIil — 00111asi 4ACTh 00513aTeJIbCTBEHHOT0 NMPaBa, U3yJalolnas oomme
NOJIOXKEeHUsT 00 00s3aTeNNbCTBAX, & MIMEHHO: TIOHSTHE M CTOPOHBI 0053aTeNIbCTBA; MEPEMEHa JIUII B
00s13aTeIbCTBE; UCTIOJTHEHUE W OCHOBAHUSI TIPeKpallleHus1 00sI3aTeNIbCTBa; oOecrieueHre 00sa3aTeb-
CTBA; OTBETCTBEHHOCTh 32 HApYILIEHUE 00sI3aTeNIbCTBA; OOIIMe MONoXKeHUs 0 (hopMe 00s13aTesbCTBA
— JIOTOBOpE.

5. Pa3 e nATHI — OT/JeJIbHbIE BU/IbI 00513aTeJILCTB 110 IIepeadye UMYIIEeCTBa B COOCTBEH-
HOCTh WJIM B MHOE BEIIHOE MPABO, BHIOJTHEHUIO OTAEIBbHBIX Pa0OT U YCIYT, B TOM YHCIie (PHHAHCO-
BBIX M TTOCPETHUUECKHX YCIIYT. 3/IeCh jKe U3Y4aloTCs BHEOTOBOPHBIE 00s13aTeIbCTBA, BOSHUKAIOIINE
BCJIE[ICTBIE IPUYMHEHUS Bpe/la 1 HEOCHOBATEIBHOTO 0OOTAIICHHSI.

6. Paznen mecroii — HacJieICTBEHHOE NIPABO — COIEPXKUT OOIIME TIOJIOKEHUsI O Hacle0-
BaHWMM, OCHOBAHMSI BOSHUKHOBEHUsI HACJIENICTBA, TIPOLIEAYPhI U MPABUIIA PHOOPETEHUS U IPUHSTUS
HACJIe/ICTBA.

7. Paznes cebMoil — Me:KIYHAPOHOE YACTHOE MPABO M3YYaeT IPaBo, MOjJIekallee Mpu-
MCHCHMUIO TP BO3HUKHOBCHWU UMYIICCTBCHHBIX OTHOIIIEHUH C Y4aCTUEM UHOCTPAHHBLIX JIWLI.

8. PazieJ1 BOCbMOI — MPaBO HHTEJLIEKTYAJIbHOM COOCTBEHHOCTH — IMTOCBSIIEH U3YYCHUIO
Pa3IMYHbIX BUAOB HHTGHHCKTyaHLHOﬁ CO6CTBCHHOCTI/I — ABTOPCKOMY IIpaBy U CMEKHbLIM C HUM IIpa-
BaM, [IATEHTHOMY IIpaBy Y IIPOMBIIIUIEHHBIM IIPaBaM.

JIuteparypa

Aunexcees C.C. I'paxnanckoe npaso. M., 2009.
Llepuernesuu I'.®. YueOGHUK pyccKoro rpaxaanckoro npasa. T. 1. M., 2005.

I'naa 6. Hayka rpa:xaanckoro npasa Poccun

§ 1. IlonsTue, NpeaMeT U 3a7a4a HAYKU I'PakIaHCKOro npasa

CI)YHILB.MCHTOM IrpaxaaHCKOro IipaBa ABJIACTCA TI'PAXKIAHCKOC 3aKOHOAATEJIBCTBO, KOTOPOEC
HaxoguTcs B IIOCTOSSHHOM PAa3BUTUUN U COBEPHICHCTBOBAHWU B 3aBUCUMOCTHU OT PA3BUTUSA IKOHOMU-
YeCKMX OTHOIIEHUN B 06H_ICCTBC. PazButne I'pa’XAaHCKOro 3aKOHOAATEJ/IbCTBA OCYIIECTBIIACTCA HE
Xa0TUYHO, a CUCTEMHO U JIOTUYHO, Ha OCHOBE CIICLIUAJIbHBIX HAYYHBIX I/ICCJ'IC,ILOBaHI/Iﬁ rpaxaaHCKOro
3dKOHOAATEJIbCTBA U UMYIIIECTBEHHBIX 0THOI.HCHHfI, BO3HHUKAIOIIINX B O6IJ_ICCTBC.

Haquin/’I Ioaxoa K pa3pa60TI<e 1 COBEPHICHCTBOBAHUIO I'PAKAAHCKOI'O 3dKOHOAATEILCTBA ITPHU-
MCEHAJICA U3[1aBHA, €I CO BPEMCH PUMCKOI'O KJIACCUYECKOI'O IIpaBd, CTABHICTO BIIOCJICACTBUA 0azo-
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BOU OCHOBOW ISl pa3pabOTKU M TIOCTPOEHUSI CUCTEMbI IpaxJaHCKOro rpasa Poccuu B cepenuine
XVIII B. Hayunsle ogxoapl, IPUMEHSBIINAECA B TO BPEMs1, CBOAWIUCH B OCHOBHOM K CUCTEMHOMY
TOJIKOBAHMIO 1 KOMMEHTApUAM HOPM T'pa)kIaHCKOro 3akoHonaresbeTBa. [losxe, B konue XVIII —
Hauasie XIX B. Hay4HBIN MOAXO[ K U3YUYEHUIO IpakIaHCKoro npasa Poccuu cyiecTBeHHO MeHseTcs,
OCYIIECTBJISIETCS TIEPEXO] OT YACTHOCTEH K 00IIeMy, TPUMEHSIETCS] CHCTEMHBIH TMOAXO0[ K pa3padoTke
Y HAITUCAHUIO TIOJIHOOOBEMHBIX YISOHUKOB TI0 TPk IAHCKOMY TIPaBYy.

B y4yeOHMKaX rpak/IaHCKOTO TIpaBa CTaJIM OCBEIIATHCS He TOJLKO TOJKOBAHMUS MJIM KOMMEHTA-
PUM HOPM TPaKAAHCKOTO 3aKOHOJATEIbCTBA, HO U UCTOPUSI BOSHUKHOBEHUSI IPAKAAHCKUX OTHOIIIE-
HUl Ha Pycu, MpoeKThl 3aKOHOMOMOKEHHI 00 UMYITIIECTBEHHBIX OTHOIICHUX. VccienoBacs Takxke
YACTHOIMPABOBOW XapaKTep JAaHHBIX OTHOIIEHUH, (DYHIaMEHTOM KOTOPBIX SIBJISIETCS MHCTUTYT YacT-
HOU COOCTBEHHOCTH.

VMeHHO B yKa3aHHBIN TIEPUO]T CTAJIH MTOSIBJISITHCS MEPBbIe HAYYHBIE KOHIISTIIIAY U Pa3pabOTKH O
HEOOXOIMMOCTHU COBEPIIIEHCTBOBAHMSI TPaKIAHCKOTO 3aKOHOATENILCTBAa Poccru, B TOM Yucye yTeM
AKTUBHOTO KCIOJIb30BaHUS UCCIIEI0OBATEILCKOTO OMbITA 3aMa/IHOEBPONEUCKUX YUYEHBIX — IUBUJIH-
CTOB.

Cranu nosiBNATHCS NepBble HAy4YHbIE OMpeAeSeHUs MHCTUTYTOB U JIEMEHTOB IPakKJaHCKOTO
npaBa, X B3aUMOCBSI3b C JAPYTUMH MPAaBOBBIMH 0Opa3oBaHMsMU. Ha OocHOBe aHanM3a W MCCIeno-
BaHUs c(popMHUPOBaBITIENCS CyeOHON MTPAKTUKK pa3padaThIBATMCh MPEIIOKESHUS] M KOHIISTIIAY TI0
COBEpIIIEHCTBOBAHMIO HOPM TI'PakJJaHCKOTO 3aKOHOJIATeIbCTBA TOTO Meprojia BpeMeHu. B yactHocTH,
K.IT. [To6enoHoCIeB B cBOEM BesruaiiiieM Tpyje — «Kypc rpak1aHcKkoro rnpasax», KOTOPBIH 10 IIPpaBy
CUUTAETCS TIEPBBIM B UCTOPUM POCCHICKOW ITUBMJIUCTUKU (PYHIAMEHTATBHBIM YUeOHUKOM IO I'pak-
JAHCKOMY TIPaBY, BBISBUAJI M 0OO3HAYMIT MPOOJIEMHBIE BOMPOCHI, TIOCBAIICHHBIE OOBbEKTAM T'PakIaH-
CKOTO IpaBa — BelllaM U WHBIM MPeIMeTaM UMYIIECTBEHHOTO 00maaanuss!.

[Mocenorarenem K.IT. [TobenoHocCIeBa B BOITPOCAX HAYIHOTO TOAXOAA K M3YUSHHIO I'PaXJaH-
ckoro mipaa O0bu1 F0.C. 'amOapoB, BriepBbie pa3padOTaBIINIA CIICIIMATIbHBIC HAyYHBIE METOMIbI, CIIO-
cOOBbl ¥ TIPUEMBI MCCJICIOBAHUS CUCTEMBI TpakJIaHCKOro npaa Poccuu. [laHHBIe HaydHBIE pa3pa-
OOTKY MO3BOJIIIU MOCIIEAYOIIAM TTOKOJIEHUSIM ITMBUJIMCTOB BBISBIISATH HAOOJee MPOOJIEMHbIE 30HBI
B CHCTeMe IpaXkJJaHCKOro TpaBa Poccuu, BRIpaOOTATh MpeIoKeHUs 0 PElIeHUI0 3TUX pooieM, B
TOM YHCJIE U ITyTeM BHECEHMSI U3MEHEHUI B IPaKAaHCKOE 3aKOHOIATEIbCTRO.

HeoOxonumoe yciioBre HayqHOTO U3yYeHUs MpaBa, Kak W BCAKOTO JPYroro mpeaMeTa, OTMe-
yai FO.C. N'ambapoB, ecth «00padOTKa ero TeMH ke METOIaMH, UCXOISIIIIUMH U3 OMbITa U HAaOTo/e-
Hul. biarogapsi cpaBHUTEILHO-UCTOPUYECKOMY M3YUEHHIO MTPABOBEJICHNE, B CBOEM TEOPETUUECKOM
oT/iesie, OABIMAETCSI HA CTENIeHb HAYKH, CTPEMSIIENCS OTKPBITh MOBTOPSIEMOCTb B U3BECTHBIX YCIIO-
BUSIX, U3BECTHBIX SIBJIEHUI MpaBa W MPUYUHHYIO CBSI3b TUX SIBJICHUW B MX OTHOIIEHUSX KaK YT
K JIpyTy, TaK ¥ K SIBJICHHSAM OKpyXaiomen cpeap» 2. Kak BUIHO, B KauecTBe (hyHIAMEHTATBHOTO
MeTtoza HayyHoro uccienoBanus 10.C. ['amOGapoB BeIIBUTAET MeTO/I CPABHEHMUSsI, 03B OJISIIOIINI
COBEPIIEHCTBOBATh 3aKOHO/1ATeJIbCTBO .

Hayka rpaxaaHckoro npaBa uccieiyeT He TOIbKO HOPMBbI IPakJAHCKOT'O 3aKOHOJATENIbCTBA, HO
Y UMYIIIECTBEHHbIE OTHOIIIEHUSI, PEryIUpyeMble TaHHBIM 3aKOHOATEIbCTBOM, SIBJISIIONIUECS] OCHOBO-
ToJiararoiieil YacTblo 0ObeKTa MCCIIeOBAHMUS, YTO OOOCHOBBIBACTCS 3HAUMMOCTHIO JAHHBIX OTHOIIIE-
Hui. OpraHnYHON U AMHAMUYHOM YacCThlO IPAXkIAHCKOTO MpaBa SIBJSIOTCS YACTHONPABOBBIE, UMY-
IIECTBEHHBIE OTHOIIIEHHU I, KOTOPbIe HAXOASATCS B MIOCTOSTHHOM Pa3BUTHM U BujoM3MeHeHnn. Kaxaas
CTYyIIeHb Pa3BUTHS OOIIECTBA COMPOBOKIACTCS MPEXKIE BCETO Pa3BUTUEM TOBAPHO-/ICHEKHBIX, UMY-
IIECTBEHHBIX OTHOIIIEHUH, BCEr[a OIEePeKaloMX JEHCTBYIOIIME HOPMBI, PEryJIUpYyIOLIUe TaHHbIE
OTHOIIIEHUSI, KOTOPBIE HEOOXOAMMO MPUBONTH B COOTBETCTBHE CO CKJIA/ILIBAIOIIMMUCS B OOIIECTBE
HMMYIIIECTBEHHBIMU OTHOIIICHUSIMHU.

o1 Io6eoonocyes K.I1. Kypc rpaxaanckoro mpasa. M., 2002. C. 80.

2 amoapos FO.C. T'paxpanckoe npaso. O6mias yacts. M., 2003. C. 35.
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Pemienvie cTonb BaXHBIX Ui OOIIECTBA M TOCYAApCTBa 3a7ad BO3JIOKEHO Ha HAYKy Ipak-
JAHCKOTO I1paBa, UCCIEAYIONYI0 TEHACHIIMY Pa3BUTHUS WM CTarHallMK Pa3jIMYHbIX UMYLIECTBEHHBIX
OTHOILICHUH, a TaKKe MPEANOChUIKH, CIIOCOOCTBYIONINE U3MEHEHHUIO JaHHBIX OTHOIeHui. Hapsmy ¢
3TUM HayKa I'PakJaHCKOTO IIpaBa UCCIIedyeT COLUAIbHbIE MPOLECChl, POUCXOAAIINE B OOIIECTBE,
HETIOCPEICTBEHHO CBSI3aHHbIE C MMYIIECTBEHHBIM 00OPOTOM; Ci1abble 3BEHbsl B JAHHOM IIPOLIECCE;
MIPUYMHBI UX 0OPa30BaHMsI; CUCTEMY IPABOBOTO PETYJIMPOBAaHMS TOBAPHO-AEHEKHBIX OTHOIICHUN;
MPOTUBOPEUH s U KOH(PIMKTHI, BOHUKAIOIIHE MTPU UX PETYIMPOBAHUN; CYICOHYIO TPAKTHKY, Pa3Iny-
Hble MHEHUSI, TOUKH 3pEHHUs], TEOPETUUECKUE KOHIETINHA U pa3pabOTKU B MCCIAEAYEMBbIX 001acTsX
IpaXJIaHCKOro IPaBa.
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B. 10. AGpamos, F0. B. A6pamos. «ITomHblii Kypc rpakaanckoro mpasa Poccun. Yacts 1. O01as yactp»

KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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