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AHHOTaAIMA

B  Hacrofiylo KHHWTYy, KOTOpas MpeicTaBiisieT — coOou
coOpaHNe COUYMHEHWI BBIIAOIIETOCS POCCHHCKOTO U TOJBCKOTO
LMBUINCTA U mpoueccyamcra E.B. BacbkoBCKOro, BKJIIOYEHa €ro
(pyHnamenTanbHass paboTa B 0oOJNacTU TpakJAHCKOTO Mpolecca —
«Kypc rpaxmanckoro mporecca». JTO NpPOU3BEIEHUE, B OTIMYUE
OT MHOTHMX JPYrMX ero pa0oT, B aJalTHPOBAHHOM BHJE M3/aeTCsI
BrepBble. KHura mnpenpapsiercs Ttpems OuOmuorpadudecKkumMu
OYepKaMH, KOTOPBIE TT0 CYTH OTPAKAIOT TP BaKHEHIIHX JTara KU3HH
Y TBOpYECTBa Mpoeccopa: OeCCKUi, Ka3aHCKUN U MONbCKUI.

[pencrapneHHoe u3gaHue OyAeT HHTEPECHO  CTYJEHTaM,
npoeccopcKo-NpenoaaBaTebCKOMy COCTaBy I0PUIMYECKHX BY30B U
(pakynbTeTOB, IOpHCTAM-TIPAKTUKAM, & TAKXKE BCEM, KTO HHTEpECyeTcs
UCTOpHUEN pa3BUTHS POCCUIICKOTO 3aKOHONATEIHCTBRA.
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BacbkoBckun E.B.
Kypc rpak1anckoro
nponecca CyobeKThbl
1 00LEKTHI MpoIecca,

npolieccyajabHble
OTHOIIIEHUS U NeNCTBUSA

BerynureasHoe CI0BO

Hoporue untareJin!

B Bammx pykax TpeThsl KHATA M3 HOBOM cepru padot «Kiac-
CHKa I'pakIaHCKOro mpotiecca» — Tpyabl npod. Erenns Bragu-
MupoBHYa BacekoBcKoro.

E.B. BacbkoBckUId — U3BECTHBIN I0pUCT Havana XX B. B ero
TPyAax paccMaTpUBaJIMCh BOITPOCH! U3 Pa3HbIX oOnacTell Iopuay-
yeckoil Hayku. OH Hanucasl y4eOHUKH MO TPakJIaHCKOMY Ipa-
BY, 110 IPaXJaHCKOMY ITPOLIECCY, 10 MOPCKOMY TOPrOBOMY ITpa-
BY, pabOTBI IO OPraHU3aAIMK U MIEPCHIEKTUBAM Pa3BUTHS PYCCKOM



a/IBOKATYpbl, PYKOBOJCTBO IO IOPUINYECKON ITHUKE, I0pUIUYe-
CKOW TEXHMKE U TOJKOBAaHHWIO mpaBa. EBrenuii Braaumuposuu
U3BECTEH TaKXke KakK PellakTop MepeBOJOB HEMEIIKOTO MU3JaHMS
10 «Teopuu BiajeHus» Pynonbda ¢on Mepunra u u3ganus no
(ppaniy3ckon punocoduu neppoit nonosunsl XIX B.

Knauru E.B. BacbkoBckoro nepeusgatoorcs 10 cux nop. Op-
HAaKo OffHa u3 ero (hyHAaMeHTaJIbHBIX padoT, «Kypc rpaxmaH-
ckoro mporiecca. T. 1»!, He mony4unsa JOKHOM OLIEHKH CO CTO-
POHBI HAYYHOTO COOOIIECTBA U uMTaTee. Bo3MoxkHO, 1o ToM
MPUYMHE, YTO 3TO MO CYyTH HE3aBEPIIEHHBIN TPy, KOTOPHIH Aa-
€T pa3BepHYyTOE MpeCTaBJICHUE JIUIIb 00 OOIIel YacTH rpax-
JAHCKOTO MPOLECCYaIbHOTO IPpaBa AOPEBOMOLIMOHHON Poccun.
Knura, nznannas B 1913 r., He nosyuunsia CBOEro mpoaoIKeHUsI
U JTOJDKHOW OLIEHKW BBWLY BBIIIEMIIEro criegoM B 1914 r. One-
CTAIIETO « YUeOHUKA I'PakJAHCKOTO MPOIIECCa», PETEPIICBINETO
BIIOCJIE/ICTBUM MHOTOUYMCIIEHHbIE MEPEen3JaHus1’> U MOTyYHBIIIe-
T'O BEJIMKOJIETTHbIE OT3bIBBI COBPEMEHHUKOB KaK JIYUIIUN y4eo-
HUK TIO TpakIaHCKOMY miporieccy’. B takux ycnoBusix y «Kypca

! Cm.: Bacwkosckuii E.B. Kypc rpaxganckoro npounecca. M.: U3n. bp. Bammako-
BbIX, 1913. T. 1: CyObeKThl M OOBEKTHI IPOLIECCa, TPOLIECCYaIbHbIE OTHOILEHUS 1 eHi-
crBus. X1, 691 c.

% Cm.: Bacwvkoscruii E.B. VaeOHUK rpaxpaaHckoro npouecca. M.: M3n. bp. bauma-
KOBBIX, 1914. 571 c.; On sice. Y4eOHUK TPaXaHCKOTO Ipoliecca. 2-¢ u3l., mepepao.
M.: U3a. Bp. BammakoBbix, 1917. 429 c.; On dice. YUeOHUK rpakIaHCKOTO mporiecca /
IMon pen., ¢ npeauci. B.A. TomcuHoBa. M.: 3epuaio, 2003. 464 c.; On sice. YaeOHUK
rpaxaaHckoro npouecca. Kpacnonap, 2003. 528 c.

3 Cm.: Byeaesckuii A.A. Peuensus Ha kuHry E.B. BacbkoBCckoro «Y4eOHHK rpax/iaH-
ckoro rnporecca» // IlpaBo. 1914. Ne 10. Cti6. 803; SAonouros T. PelieH3ust Ha KHUTY



I'PakIaHCKOTO TpoIiecca» MOYTH He ObLIO IAHCOB. . .

[TosTOoMy HaM OY€Hb IPUATHO BHOBb IPE/ICTABUTDH YNUTATEISAM
9TO (PyHJAMEHTAJIbHOE MPOU3BEACHUE [I1s1 JAJIbHEHILIEro ero mne-
peocMbICiieHHsT U OoJiee aKTUBHOTO BBEAECHUSI B HAyUYHbI 000-
pot. «Kypc rpaxpaaHckoro mpoiiecca», B OTIMYME OT MHOTHMX
Apyrux padoT yBakaemoro mpodpeccopa, BIEepBbIe W3JAaeTCs B
a/IafITUPOBAHHOM BUJIE B COOTBETCTBUU C COBPEMEHHBIMU Ipa-
BUJIAMHU PYCCKOTO SI3BIKA.

[Nepensnanne padotsl E.B. BackkoBckoro npeasapsieTcs Tpe-
Ms1 OMOMOrpaUIeCKUMH OYepKaMH, KOTOpbIe TI0 CYTH OTpa-
KAIOT TPU BaXHEWIIINX JTara ero sipKod U HerpOCTON XU3HU U
TBOPUYECTBA: HOBOPOCCUICKUI, KA3aHCKUI U MOJIbCKUM. OUyepku
CHelXaTbHO MOArOTOBJIEHBI 151 JAHHOTO U3aHUsI HAILIMMU KOJI-
Jeramu cooTBeTcTBeHHO u3 Opecchl, Kazanu u Bapiuasbl.

OrpomHasi padoTa 1Mo ajanTalui U CUCTeMaTU3aluy TPYIOB
E.B. BacbkoBCcKOro u ux usjaHue Obutd Obl HEBO3MOXKHBI Oe3
yuyacTusi ¥ IOIAEPKKU JIpy3ert u koyuter. OcoOylo mpu3HaTellb-
HOCTb XOUETCsI BHIpa3uTh pabOTHUKAM u3faresbcTBa «CTaryTs:
aupekTopy Anekcanapy I'eHHanbeBuuy [JonroBy, MCIOTHUTENb-
HoMy nupekTopy Kupuny MBanoBuuy CamoisIOBY, IJTAaBHOMY
penaktopy uznarenbctBa Bepe IOpreBHe CTaHKOBCKOM, pelak-
TOpPaM M KOPPEKTOpaM M3/aTesbCTBa, a Takxke npod. SApocnaBy
TypiykoBckomy (BapiiaBckuil yHuBepcuTeT), JoueHTy Bragu-
mupy 3ydapio (Onecckas opuandeckasi akaaeMusi) U JOLEHTY

E.B. BacbkoBckoro «Y4eOGHHUK rpaxkIaHCKoro mporiecca» // FOpuaudecknii BeCTHHK.
1914. Ku. V(I)-VI(I). C. 294-296.



['yzenu Baneesoii (Kazanckuii yauBepcuter). Kpome Toro, 3a
UJICI0 ¥ BCSUECKYIO TIOIIEPXKKY XOTEIOCh OBl OTAEBHO MOOJIaro-
naputb A.P. CynraHoBa.

Haneemcs, uyTo mpeacTaBieHHOe M3JaHue OyAeT MHTEPEeCHO
CTy/IeHTaM, IpoeCCOPCKO-TIPENoAaBaTeIbCKOMY COCTaBy I0pH-
JIMYECKUX BY30B M (PaKyJIbTETOB, IOPHCTAM-TIPAKTUKAM, a TAKXKe
BCEM, KTO UHTEPECYeTCs UCTOPUEH Pa3BUTHSI POCCUIICKOTO TPO-
LIECCYaJIbHOTO 3aKOHOATEThCTRA.

OmeemcmeenHulli pedaKxmop cepui
Aamup Banees



EBrenuin BnagumMupoBuu
BacbkoBckuii

(omecckuil mepmox)

E.B. BacbKOBCKMil SIBISIETCS OJHUM U3 CaMbIX SIPKUX Tpel-
CTaBUTEJIEN OJECCKOM IIKOJbl IIMBUIUCTUKU. Bosblas yacth
KU3HU yuyeHoro cBsizaHa ¢ Opeccoil 1 HoBopoccuiicKUM (HBbI-
He OpecckuMm) yHuBepcuteroM. Poauscs on 8 ¢eppans 1866
r. B I. AKkepMmaH (HbIHe T. benropon-/InecrpoBcknii Onecckon
oOnact) B oOe[IHEBIIEH MOJILCKOW CEeMbe IBOPSIH-KATOIUKOB.
Ero mare MasnbBrHa NPOMCXOAWJIA U3 U3BECTHOIO IOJILCKOIO
nBopsiHckoro poma YexoBckux (Czechowskich). Oteny Bnanu-
mup Hukonaesuu BacekoBckuil ( Wiodzimier Waskowski) ciy-
KW MPUCSIKHBIM MMOBEPEHHBIM Mpy KHIIMHEBCKOM OKPY)KHOM
cyne. B cembe Taksxe 6biti goub FOnust u erie oguH cbiH AHaTO-
JIMI, KOTOPBII BIIOCJEICTBUU CTAJ IPUCSKHBIM TOBEPEHHBIM.

OkoHuMB ¢ 30510TON Meaabio [lepBylo 01ecCcKyl0 Ka3eHHYIO
T'MMHA3UI0, TPABOMPUEMHUILY 3HAMEHUTOrO PUIIIeIhbeBCKOro Jin-
uest, EBrenuii BacbkoBckuil B 1884 r. moctynuii Ha opuanye-
ckuit pakynprer MMnepatopckoro HoBopoccuiickoro yHuBep-
cureta. K coxasnenuio, Mbl He pacriojiaraéM BOCIOMUHAHUSIMU
E.B. BacbkoBCKOro 0 CTyaeHuYecKo )u3Hu. M3BecTHO, 4TO 3TO



ObLJT CJIOKHBIM MIEPHO]] B PA3BUTUH I0PUANYECKOTO (PaKyJIbTETA, O
JyeM rucaiv coppeMeHHUKU*. Ha (bakysbreTe yxe He mpenoaBa-
JIM MHOTHE yUeHbIe, PUHECIIINE CJIaBy OJIECCKOM IIIKOJIE ITUBUIIH-
ctuku (A.B. Kynuupin, M.. Manunaus, [1LI1. [utoBuy, 10.C.
['ambapos, H.JI. TroBepHya u ip.). OqHako, 6€3 COMHEHUH, JieK-
i JI.U. AzapeBuua, W.I. TabamHnKkoBa (pUMCKOE U Tpax-
JaHckoe npaso), .. JleoHToBUYa (MCTOPHS PYCCKOTO MPaBa),
M.IO. Yuxoa (punocodus npasa), B.H. ITanayzosa (yronos-
HOE MPaBO M YTOJIOBHBIN MPOIIECC) OKA3aIu OOJBINOE BIUSHHE
Ha Oymymiero ydaeHoro. B 1888 r. oH OKOHYMJ YHUBEpPCHUTET U
ObUT YIOCTOGH CTENEeHU KaHauaTa’.

Hurnnomuas pa6ora E.B. BacbkoBckoro Obla MOCBsIIIEHa
npoOJieMe BUHIUKAIIUK B IPaKIaHCKOM ITpaBe’.

[Tocne okoHvyanus ynusepcurera E.B. BacbkoBCcKuUM cTas rmo-
MOIITHUKOM TIPUCSI’KHOTO TIOBEPEHHOTo oKkpyra Onecckoi cyied-
HOM manathl, a B 1893 r. OblT IPUHSAT B COCTAB MPUCSKHBIX T10-
BEPEHHBIX ITOTO k€ OKpYra.

[NapasienbHo ¢ OesITeNbHOCTBIO B KAYECTBE MPUCSI’KHOTO T10-
BEPEHHOI0 W HamucaHuem HayuyHbiX pador E.B. BacbkoBckuit
AKTUMBHO 3aHUMAJICS JIMTEPATYpPHOH AesaTenbHocTho. [lon neen-
BOHUMaMU Maestro 1 MaptbiH Bopysisi OH nucan My3bIKaJIbHbIE

* Oneccknii Bectauk. 1885. 10 gek. Ne 273. Hexkponor M./1. ManuHuHa.

3 Mapxesuu A.HU. [Isanuarunsatuierve mneparopckoro HoBopoccuiickoro yHu-
BepcuteTa: Mcropuueckas 3anucka. Opecca, 1890. C. LXIX.

6 Redzik A. Eugeniusz Waskowski (1866-1942). W siedemdziesigciolecie Smierci
wybitnego uczonego i adwokata // Palestra. 2012. Nr. 9-10. S. 256.



pelieH3ur, (PeTbeTOHbl U Pa3IuyHble CTaTbM O KU3HU ropoja
B raserax «Onecckue HOBOCTU» U «OIECCKUN BECT-HUK», IIE-
PEBOUII MPOU3BE/IEHUSI MTHOCTPAaHHBIX MO3TOB «M3 mecen [eii-
He» (1885 .). B 1891 r. oH u31an KHATY OpUIMHAJIBHBIX U [IEpe-
BE/IEHHBIX CATUPHUKO-IOMOPUCTUUECKUX CTUXOB «AJIHOOM IOMO-
pucTryeckux cruxoB MaptbiHa Bopyian»’. B TeueHue Hekoto-
poro BpeMeHu EBrenuii BnaguMupoBu4 MCHONHSIT 0OS3aHHO-
CTU pepakTopa raserbl «Onecckre HOBOCTU». VIHTEpecHO, Kak
cam E.B. BacbkoBcku#l xapakTepru30Bajl CBOIO AesTeJIbHOCTh. Bo
BpeMs ouepeiHoU nepenecu Hacesienus B Opecce B rpade aHke-
ThI «POJL AEATEJIBHOCTH» OH YKa3aJl «[TPUCSKHBIN TIOBEPEHHBIN»,
a B rpade «xo00u» — «mureparop». [1o HalmeMy MHEHHMIO, JTUTe-
parypnoe Hacieaue E.B. BacbkoBcKoro HeorpaBaaHHO 3a0bITO
Y KJET CBOUX MCCIIEA0BATEIICH.

B 1o xe Bpemsa E.B. BacbKOBCckMi1 CTayl 3aHMMAaThCsl Hay-
koil. [TepBoii ero HayyHo# padoToii Obu1a Opormopa « TunaHbIe
rpaxaaHckue nena» (1893 r.), HancaHHast B COAaBTOPCTBE C OfI-
HOKYpcHHKOM A.A. Byraesckum®. B 3T0oM *e romy Obiia ormyomm-
KOBaHa ellle ofiHa ero padbora — «byayinee pycckoi agBOKaTyphi:
K Bonpocy o npeacrosieit pepopme»’. OgHAKO OOJBIIYIO W3-
BECTHOCTh aBTOpY IpuHecia myonukamus B Cankt-IlerepOypre

7 Ams6om foMopuctrueckux cruxos / Cou. MaprbeiHa Bopyiu [niceBn. ]. Opecca: Tur.
«Opec. BecTH.», 1891. 262 c.

8 Bacvrosckuii E.B., Byezaescxuii A.A. TunuuHble rpaxiaHckue aena. Opecca,
[1893].

¥ Bacvkosckuii E.B. Bynymee pycckoii anBokarypsl: K Bonpocy o npencrosiiei pe-
dopme. CII6.: 3a. H.K. Mapteirosa, 1893. 20 c.



JBYXTOMHOTO counHeHUs1 «Opranu3anusi anBokarypsi» 0. [Tocne
ero m3yanus B Tom ke 1893 r. E.B. BacbkoBckuit oOpatwics B
Cankr-IlerepOyprckuil yHUBEPCUTET € TPOCHOOM JOMYCTUTD €T0
K 3alIMTe HA COUCKAHUE YYEHOU CTENIEHU MaruCTpa rPak AaHCKO-
ro npaga. [IpocsOa MOIOIOro yueHoro He Oblla YIOBIETBOPEHA
BBUJIy TOTO, YTO OH HE MIMEJ JPYTMX HAyYHBIX pabOT M HE IMpo-
IIIeJT CTAKMPOBKY B 3apyOeKHBIX YHHBEpcUTeTax !!.

KoHeyHO e BO3HMKAET BOIPOC: NOYEMY MOJIOJOM YUEHBIN HE
oOpatuicsi B HOBOpoccKuil yHUBEpPCUTET, TJie €ro 3allluTa Bbl-
risigesna Obl 6oree onpaBAaHHOW M pasyMHON? JIuIbs rofs! ciy-
CTsl CTAJIO U3BECTHO, YTO OIpEJesIeHHasl YacThb MpenojaBaTesib-
CKOTO COCTaBa YHUBEPCTUTA C HEMPUA3HBIO OTHOCUJIACh K CBOE-
MY BBIITYCKHUKY. BO3MOXHO, 3TO ¥ CTaJI0 MPUYMHON ero oopa-
mennst B Cankt-IletepOyprckuil yHUBEpCHTET.

E.B. BacbkoBCKOMY YIanoch 3apy4yMTbCsl MOJJICKKOM TEp-
cnekTuBHOro npenoxaasatenss HMwmneparopckoro KazaHckoro
yaupepcurteta ['.®. [llepiieHeBrya, KOTOPbIA MOMOT MOJIOAOMY
O/IECCKOMY YYE€HOMY MOJYUYHUTh AOIMYCK K MarMCTEPCKOMY 9K3a-
MeHy ¥ komaHaupoBky B EBpony. C nera 1894 no nera 1895
r. E.B. BacbkoBckuid noceman Jekiuu no gpuyiocogpuu u npa-
BY B yHUBepcuTeTax ['epmanuu u @paHimu, uMes BO3MOXKHOCThb
TI0JIb30BAThCS1 OMONMMOTEYHBIMH (POH/IAMH STUX YHHUBEPCUTETOB.

19 Bucviosckuii E.B. Opranusanus agBokarypsl: B 2 4. CI16.: 3a. H.K. MaptbiHO-
Ba, 1893. 621 c.
! Beaos B.A. «Boiaommiics PYCCKUi1 yYeHBII-I0pUCT. . .» // Bacvkosckuii E.B. 11u-

BIITUCTUYECKAs] METOIONOTUsSI. YUeHHe O TOJKOBAHWU W TPHMEHEHUH TPakJaHCKUX
3akoHOB. M. : AO «Llentp FOpUudoP», 2002. C. 18.



[Tepuon ¢ 1894 o 1897 r. ctan omHUM U3 camMbIX TUIOIOTBOP-
HbIX B TBOpuecTBe E.B. BacbkOBCKOro, 0 yeM CBUIETENILCTBYET
oudorpacdus ero padot 3Toro BpemeHu. MM 6b110 O1myOmmKo-
BAHO HECKOJIbKO JIECATKOB CTaTeld MO BOIPOCAM I'PakJAaHCKOIO
IpaBa v TPakIaHCKOTO CyA0Npou3BoaACTBa. OCOOEHHO XOTEI0Ch
ObI BHIIETIUTH €10 KHUTH «OCHOBHBIE BOMPOCHI 3/IBOKATCKOM STH-
Ki»'? 1 «Y4eOHUK TPakJaHCKOTO TipaBax» 3.

Becnonn 1897 r. npu nongepxke I'.®. Hlepmenesnya E.B.
BacbkoBckuii 3amuTiil B Kazanckom yHUBEpcuTeTe mMarucrep-
CKYIO TUCCepTaluIo Ha TeMy «OpraHu3aius aBOKaTypbl».

B oktsa6pe 1897 r. E.B. BacbkoBckuil ObLT TpUHAT Ha
JOJIKHOCTb IpuBaT-aoueHTa Mmneparopckoro HoBopoccuiicko-
ro YHUBEpCUTETa Ha Kadeapy rpaxaaHckoro npasa. B coorser-
CTBUM C YHUBEPCUTETCKUM ycTaBoM 1884 r. 3Ta IOJIKHOCTH HE
ObLIa ITAaTHOM, ¥ MOJIOZIOMY MPUBAT-JOLEHTY HEe TIOPYYIIIU uTe-
Hue jekuuid. Cyns no Bcemy, EBrenuii BnaaumupoBuu mpo-
JOJIKaJl 3aHUMATbCSl aIBOKATCKOM MPAKTUKON U3-32 OTCTYCTBUS
yueOHOW Harpy3KH B YHUBEPCUTETE.

28 okts6pa 1901 r. E.B. BacekoBckuii 3amutui B KazaH-
CKOM YHUBEpCUTETE JOKTOPCKYIO AuccepTaluio Ha Temy «LuBu-
JIMCTUYECKAsl METOJ0JIOTMsI. YUYEeHHUE O TOJIKOBAHUU U IIPUMEHE-
HUM TPAXKJIAHCKUX 3aKOHOB» U TOTYYMWJ YUEHYIO CTENEeHb JOK-

12 Bacorosckuii E.B. OcHOBHBIE BOIPOCH anBoKaTckoi stuku. CII6.: M3a-e H.K.
MaprtsiHOBa, 1895. 46 c.

13 Bacwroscruii E.B. YueGHuk rpaxngaHckoro npasa. CII6., 1894-1896. Bem. 1:
Beenenvie u o6mias yactb. 1894. 176 c.; Boi. 2: Bennoe npaso. 1896. 190 c.



Topa mnpaBa. B kaudectBe onmnoHeHTOB E.B. BachbKOBCKOro BbI-
crymui nipodpeccop I'.®. IllepmeneBny u npusar-noneHT Ka-
3aHcKoro yHusepcutera A.B. 3aBanckuii (1873-1915). 3amu-
Ta AUCCEPTAIIK CO CTOJIb HEOOBIYHOM TEMOH BbI3BasIa OOJIBIITYIO
JUCKYCCHUIO B IIUBWJIMCTUYECKOU JUTEparype. BecbMa KpuTHy-
HeiMU ObuTH perieHsuu .. [llepmeneBnua, A.B. 3aBaackoro,
B.A. Boropoauiikoro. OcoOeHHO OcTpasi TUCKYyCCHsl BO3HHMKIIA
mexay E.B. BacbkoBckum 1 opauHapHbiM nipoeccopom Nmrie-
paropckoro HoBopocwuiickoro ynusepcutera no kadeape rpax-
naHckoro mpaBa A.M. 3aropoBckum !4, KOTOpbIli He IPU3HABAT
Hay4HyI0 HOBU3HY B uccnenoBanuu E.B. Bacbkosckoro. B 1903
r. A.M. 3aropoBckuii nucani, yro E.B. BacbkoBcKui He mony-
YW1 MPUIJIAIIEHUE HU OT OHOIO YHMBEpPCUTETa, HECMOTpPsI Ha
NOTPeOHOCTh B YUEHBIX-ITPABOBE/IAX, & OPUINYECKHN (DaKyIbTeT
Nmneparopckoro HoBopoccuiickoro yHuBepcuTeTa, B KOTOpOM
OH yuWJICS, HE J1aJ1 EMy HU OJIHOTO MOPYYEHM S, HECMOTpS Ha TO,
yt0 E.B. BacbkoBCKuUi1 HAXOAWICS B JOJKHCOTU TTPUBAT-IOIIEH-
Ta y’e MHOTO JIET.

B 1904 r. EBrennii BnagumupoBid omyOIMKOBasI OTBET MPO-
(peccopy A.M. 3aropoBckoMy, B KOTOPOM JETAJIbHO W3JIOKUI
CBOIO apPryMEHTAIIMI0 OTHOCUTENILHO MPEIMETa IUCKYCCUH 5.

14 3azoposckuti A.H. OuieHKa COUMHEHMI NTpUBaT-A01ieHTa BacbKoBCKOroO, cienan-
Hasl B OT3bIBE, COCTABJIEHHOM II0 TIOPYYEHHIO IopuandecKoro akynsrera iMneparop-
ckoro HoBopoccuiickoro yHuBepcuTeTa opauHapHbiM nipodeccopom A.U. 3aropos-
ckum. Opecca, 1903. 76 c.

15 Bacvroscruii E. [epn yueHoit kputuku: orBeT npod. A.M. 3aropockomy. 2-¢
u3g., u3M. u jor. Opecca: Tun. I'.H. Kapanra, 1904. 72 c.



B suBape 1904 r. E.B. BacbkoBckuil Obl1 Ha3HaueH Mu-
HUCTEPCTBOM HApOJHOIO MPOCBEIIEHUS HA JOJKHOCTb KCTpa-
OpIMHAPHOTO Mpogeccopa Mo Kadenpe rpaxJaHCKOro IMpasa
U rpaxaaHckoro cyarnpoussoacTBa Mmneparopckoro HoBopoc-
CUICKOTO YHUBEPCUTETA.

Pesomormionnsie coObitust 1905 T. MOBMUSAIN HAa CHUCTEMY
yIIpaBJieHHUs] YyHUBEpCcUTeTaMu. B 4yacTHOCTH, Obl1a BO30OOHOB-
JieHa BBIOOPHOCTh PEeKTopa M jieKaHOB (hakynbTeToB. XoTs E.B.
BacpkoBckuii B 1905 1. He ObUT M30paH JIeKaHOM IOPUIUYECKOTO
(bakynpreTa u ycrynui Ha BeIOOpax cBoemy omroHety A.U. 3a-
T'OPOBCKOMY, KOTOPbIA B AaJIbHEHIIIEM OTKa3aJICs OT AOIKHOCTH,
B 9TOM T'OJly OH MOJTYYMJI YMH KOJIE)KCKOTO COBETHHUKA.

B okTts16pe 1906 r. E.B. BacbkoBcKuil 3aHST IOTKHOCTD Op-
JUHApHOro mpodeccopa no Kadeape IrpaxkaaHCKOro npasa U
I'PakJJAHCKOTO CYIAOMPOU3BOACTBA, a B HOsiope 1906 r. ero us-
O6payin npopekropom Mmmneparopckoro HoBopocuiickoro yHu-
BEpCUTETA IO padoTe CO CTyACHTAMHU.

B ynusepcrute E.B. BacbkoBCKMI 4nTAJl JIEKIMU 110 CIIEAY-
IOUIUM TMpeAMeTaM: YYEHHUIO 0 KOMMEHTHPOBAHUIO U ITPUMEHe-
HUIO IPAKAAHCKUX 3aKOHOB; TPk IAHCKOMY IIPaBY; CYJOYCTPOM-
CTBY.

B utone 1907 r. ykazom nmriepatopa E.B. BacbkoBcbkuii Obu1
BPEMEHHO OTCTPaHEH OT JOJKHOCTU MPOPEKTOpa YHUBEPCUTE-
Ta. Ero 0OBUHSUIM B TOM, YTO OH HE OCYIIECTBJISLT HaOMoIeH e
3a TeM, YTOOBI CTyIEHUeCKUE COOpaHUSI UMETH UCKTIOUUTETbHO
aKaJIeMUYEeCKUI XapakTep U 4ToObl B CTEHAX YHUBEPCHUTETA HE



MIPOXOIMIIM COOPHUITIA C yYacTHeM MOCTOPOHHMX JIMII, HE TIPUHSLI
MEpBHI 110 3alpeTy CTYJeHYECKON opranu3anuu «OoiecTyaeHye-
CKUU CyI».

B despane 1909 r. E.B. BacbkoBcKkuil IO peLLIEeHUIO YTOJIOB-
HOTro KaccamoHHoro jaenapramenra [IpasurenscrBenHoro Ce-
HaTa ObUT OTCTPAHEH OT JAOJKHOCTH MPOPEKTOPA YHUBEPCHUTETA C
3aIpeTOM HaXOXKAEHUS Ha TOCYIapCTBEHHOW Ciyk0Oe B TeueHHue
Tpex JIET, a B Mae 3TOro e roja oH ObUT YBOJIEH U3 YHUBEPCH-
tera. OOBUHEHUS CTPOUJIVICh HA MOKA3aHUSIX CBUAETENIeH, cpe-
I KOTOPBIX OBUTH €ro KOJJIerd — mpogeccopa yHUBEPCUTETa, a
TaK)kKe TIOMOIIHUKHM MHCIEKTOPOB, CTYIEHThI, YHUBEPCUTETCKHE
CIIyKUTEJIU Y TIPOYUE JIULIA.

OkazaBmmch 3a mnpeaenamu yHuBepcurera, E.B. Bacbkos-
CKUH MPOIOJIKAIT M3/1aBaTh CBOM padoThl. Tak, B 1913 r. Bbum
nepBbiil ToM «Kypca rpaxaanckoro npouecca»'® u «PykoBon-
CTBO K TOJIKOBAHHMIO Y IIPUMEHEHUIO 3aKOHOB [1J151 HAUMHAIOIINX
IOpUCTOB» 7.

B 1914 r. E.B. BacbkoBckuii mpuHMMal yJyacTue B padbore
HaJl KOJUTEKTUBHOW MOHOTpadueii '8, nmocesmenHon SO-netHeMy

16 Bacwroscruii E.B. Kypc rpaxnanckoro mponecca. M.: U3a. Bp. bamvakoseix,
1913. T. 1: CyOBeKTHl 1 OOBEKTHI IpoLecca, MpoleccyaIbHble OTHOIICHHS W JIeH-
crBu. 691 c.

7 Bacvrosckuii E.B. PykoBoACTBO K TOMKOBaHMIO ¥ MPUMEHEHUIO 3aKOHOB [IJIs1 Ha-
yrHawoImux opucros. M.: U3a. bp. bammakossix, 1913. 152 c.

18 Bacwroscruii E.B. Anpokarypa // CyneGHble yctaBbl 20 HOs10ps 1864 1. 3a AATD-
necar jer. IIr., 1914. T. II. C. 250-280.



1oowieo cyaebHoi pedopmsl B Poccuiickoit ummnepuu °.

[Mocne coobiTuit PeBpanbckoit pesommoryu B mae 1917 r. E.B.
BacpKoBCKMiA ObLT BOCCTAaHOBJIEH B JOJDKHOCTH Tpogeccopa Ka-
(penpbl rpaxaaHCKOro MpaBa M IPakJAAHCKOrO CYIOIPOU3BO/-
crBa. 12 okTsa0ps 1917 r. oH ObUT U30paH IeKaHOM IOPUIUIECKO-
ro ¢akynprera mMneparopckoro HoBopoccuickoro yHuBepcu-
TeTa. Ty JOKHOCTh EBrennii BrnagumupoBud 3aHUMalt 10 Mast
1920 r. Kpome 3T0ro, HenponoKUTEIbHbIN NIEPUO]] BPEMEHU —
¢ Havana deBpaist 1o 17 mapra 1920 r. — OH UCHONHSLT 00sI3aH-
Hoctu pekTopa Mmneparopckoro HoBopoccuiickoro yHuBepcu-
TeTa.

[locne 3akpeitus B mae 1920 r. Umneparopckoro Hoeopoc-
CHIACKOTO YHHMBepcUTeTa Ha 0a3ze ero ryMaHWTapHBIX (aKysib-
TeToB ObUT co3aaH OnecCKuil T'yMaHUTapHO-OOIIECTBEHHBIN WH-
CTUTYT, KOTOPBIA MPOCYINECTBOBAN JiBa rofa U ObLT Mpeodpaso-
BaH B IHCTUTYT HapOIHOTO XO351CTBA.

B rymanurtapHo-oOmectBeHHOM uHCcTUTyTe E.B. Bachkos-
CKMi1 paboTas B TEYEHHUE Tof1a B JOJDKHOCTH MTpodeccopa U Mmpo-
pekropa, a B IHCTUTYTe HApOAHOTO XO3S5IICTBA €r0 HAa3HAYMIU
Ha JJOJKHOCTh IMPOPEKTOPa, KOTOPYIO OH 3aHuMa Ao 1924 r.%

B nampueinimem npod. E.B. BacbkoBckuii nepeexan B lle-

19 Kopnienko I.B. HaykoBa criaguusa €. B. BacbkoBCbKOTO 3 IUTaHb aIBOKATYpH //
IMpaBo Vkpainu. 2012. Ne 9. C. 425-430.

20 Kanzagpaposa H.C. OpnunHaphsiii ipopeccop Mmmeparopckoro HoBopoccuii-
ckoro yHusepcutera E.B. BacbkoBckuil (k 145-netuio co aHa poxaeHus) // BicHuk
Opecpkoro HanioHanbHOro yHiBepcuteta. 2011. Cep. «IIpaBo3naBctBo». T. 16. Bum.
9.C. 13-14.



HpasibHYy10 EBpony, rje npoaosrkain miogoTBOpHO TpyauThes. K
coxasieHnIo, B Oneccy OH yke He BEpHYJICH.

Baaoumup 3yoape,
Kano. topud. Hayk, OoueHm  Kagheopvl  2pANCOAHCKO20
npasa Hayuonanvroeo ynusepcumema «QOdecckas opuoueckas
axkademus», coyupedumens Llenmpa uccredoeanus npaea um.
D.K. gpon Casurvu
(Ooecca, Yxpauna)



EBrenuin BnagumMupoBuu
BacbkoBCKuM 1
Ka3zaHckuil yHUBEPCHUTET

(kazaHCKUI IepUo.)

Berynuienne

CornacHo cripaBke, conepxareiica B HalimonaipHOM apxuBe
Pecnyomuku Tarapcran, EBrennii Bnagumuposudu BacbkoBcKuid
NOTOMCTBEHHBIN JBOPSHUH, POIWIICS B I'. AKKepMaH 8 ¢eBpajis
1866 r. B 1876 r. moctynui B OECCKYI0O TMMHA3MI0, KOTOPYIO
okoHYUJT B 1884 1. ¢ cepeOpsiHHON Menanbio. B aTom ke romay
OH OBLT 3aYKCIIeH Ha IopuaudYeckuil hakyasTeT Mimmeparopcko-
ro HoBopoccuiickoro ynusepcurera. E.B. BacbkoBckuil OKOH-
g Kypc B 1888 r. co crenenblo kanauaara npas. [Io okoHua-
HUM YHUBEPCUTETA MOCTYNWI B YKUCJIO MMOMOIIHUKOB IPUCK-
HBIX TIOBEPEHHBIX OKpyra Onecckont cynebHoit nanarsl v B 1893
r. OBUI IPUHSAT B YUCIIO TIPUCSKHBIX TIOBEPEHHBIX TOTO K€ OKPY-
ra?l.

21 LlenTpassHEIl TOCynapcTBeHHBbIN apxuB Pecnyommkm Tarapcran, ¢oun 977,



I. Marucrepckas auccepramnusi

B 1893 r. Esrenuii BragumupoBud 3aBepiiaer padoTy Haj
OJIHUM M3 CBOMX OCHOBHBIX UCCJIEJOBAHUN, HE ITOTEPSABIIMX aK-
TyaJbHOCTh ¥ TOHBIHE. DTa I00aTbHasi BO BCEX OTHOIICHUSX
padoTa noayumnia HazBaHue «OpraHu3anys aaBoKaTypbl».

Hannbiil Tpya 6bi1 n3naH B Cankt-IlerepOypre u cocTosit u3
JBYX TOMOB, B KOTOPBIX IIOCJIE€IOBATENILHO U3JIAraeTCsd UCTOPUS
MHCTUTYTA aJBOKATYPbl U MPOOJIEMbl C KOTOPIMU JIaHHbIA MH-
CTUTYT CTAJIKMBAETCH B IIPOLIECCE CBOETO CYILECTBOBAHUSA U Pa3-
BuTus. B TOT xe rog BackkoBckuil oOpamaercs B CoBer opu-
aaeckoro gakynprera Cankt-IletepOyprckoro yHuBepcuTeTa ¢
IIPOLIEHUEM O JIOIYCKE €r0 K 3allUTE 3TOr0 COYMHEHUS B Kaye-
CTBE JIUCCEpTALlMM Ha CTENEHb MarucTpa rpaxaaHCKOro Ipasa,
HO nosy4daer otkas. I[Ipodeccopa yHuBepcuTeTa HE MOIIM [10-
IIYCTUTBH K 3aIIUTE NEPCHEKTUBHOIO MOJIOAOIO yYEHOIr0, KAKUM
SBIISTICA K ToMy BpeMeHu E.B. BacbkoBckuid, Tak Kak K Oymy-
MM MarucTpam rpasa MpeabsBIsUIUCh CEpbe3Hble TPEOOBAHUS:
3TO M HAIMYME HAy4YHBIX paOoOT, M CTAKMPOBKU B 3arPaHUYHBIX
YHHUBEPCUTETAX.

Ho, nonyuus otka3 ot Cankr-IletepOyprckoro yHuBepcure-
Ta, MOJIOJION YUEHBIN HE OTYASUICA U PELLWII NTONbITATh CYACThs
Ha opuandeckoM ¢akyibrere KasaHckoro yHuBepcurera.

31ech eMy NOCYACTIMBUWIOCh BCTPETUTH MOJIOAOIO, HO YKE

omnucsk 1op. Pak., a. 920.



aBToputeTHoro npenogaparens I'.®. [lepreneBnya. ["abpuaib
®emkcoBny crain w1t E.B. BacbkoBCKOro HaCTaBHUKOM U ITOJI-
JIepKUBAJI €r0 B HAyYHBIX U3bICKaHUX. IMeHHO Omaromapsi ['a6-
pyammio PenrKcoBUYY yUEHOMY BCE k€ ylaeTcs MOTyYUTh Hay4-
HYI0 KOMaHJIUPOBKY B 3anaaHyio EBpony, rie B Te4eHne 1esioro
roza, ¢ 1894 no 1895 r., oH ciyman jekuuu no ¢unocopun u
IOPUCIIPYCHIIMM BEYIIIMX EBPONENCKUX MTPAaBOBE/IOB B YHUBEP-
cuterax ['epmanuu u ®pannum, padotan B OMOIMOTEKaX, 3aHU-
MaJicsl IepeBOIaMU MHOCTPAHHBIX COUMHEHUI Ha PYCCKUI SI3bIK.

[Mocne ycremHoO#M craxupoBku 3apyOesxkom Eprenwmii Bma-
qumupoBud 1ipu nioaaepxkke [.®. IlepineHeBUYa aKTUBHO
TOTOBUJICS K 3alllUTe MarucTepCcKoM aucceprauuu. s roro 4ro
Obl MOJIyYUTh JIOMYCK K 3al[UTe MArucTepCKOU AuccepTaiuu
NPe/IBAPUTENILHO TPeOOBAIOCH CIATh MATUCTEPCKUE SK3aMEHHI,
KOTOpBIE TTPOXOJMIA B HECKOJIBKO 3TANOB M BKIIIOYATH B cels
YCTHbIE Y TUCbMEHHbIE TMCbMEHHBIE OTBETBHI.

W3 mporokona 3acenanusi MiMneparopckoro yHUBEpCUTETA:
«[IpomsBeneHo ObUIO WICMIBITAHME Ha CTENEHb MArvcTpa Tpaxk-
JAHCKOro IpaBa KaHauaaty npaB EBrenuio BacbkoBckoMy 1o
NpeaMeTy TpaxJaHCKOro Impasa. lcnbiTaHWs MPOU3BOIMI B
npucyTcTBUM (pakynbTeTa opauHapHbiii mpogeccop .. Ilep-
nieHeBUY. VcnpiTyeMbll OTBEYal MO YTBEP:KIACHHOW (PaKyJib-
TETOM MPOrpamMMe Ha CJIEAYIOLIME BOIPOCH!: 1) Aylenpruka3un-
YecTBO U 2) 0 3aime U ccyne. OnpeneneHo eAUHOINIACHO MpU-
3HATh YCTHBIM OTBET UCIIBITYEMOTO MO PYCCKOMY I'PAkKIaHCKOMY
IIPaBY YIOBJIETBOPUTEIBHBIM, 4 IPOU3BOCTBO IIMCbMEHHOT'O UC-



TIBITAHKS IO TPaKAAHCKOMY IPaBy Ha3HAUMTh HA CyO0OTY 8 Map-
Ta. [lopyunTs HabMOAEHNE 32 U3rOTOBJIEHNUEM MMCbMEHHOTO OT-
BeTa Jiekany akynbreta v opil. ipod. I'.®. [llepimeneBruay» 2.

[Mucemennbiii otBeT EBrenus BrnagumupoBuya Obl1 Ha Te-
My «lOpuanyeckoe MOJIOKEHUE HE3AKOHHOPOXKIEHHBIX». U3
[Iporokona 3acenanuss Mmneparopckoro KazaHckoro yHuBep-
cuterta ot 12 mapra 1897 r.: «CornacHo otBety opa. npod. I'.®.
[lepiieHeBnya €AMHOINIACHO OIPENEIEHO MPU3HATh MUChMEH-
HBII OTBET I'. BaCbKOBCKOIo BechMa Y10BJIETBOPUTEIbHBIM. [le-
KaH opuamaeckoro ¢akyasrera I'. JlopMumnoHTOoB» 2.

N3 Toro xe IIporokona 3acenanua Mmneparopckoro Kazan-
ckoro yHuBepcuteta ot 12 mapra 1897 r.: «IIpousBeneHo Obl-
JIO UCTIBITAaHWE Ha CTENeHb Marucrpa rpaxjaaHckoro rnpasa EB-
reavio Bragumuposrudy BacbkOBCKOMY IO PUMCKOMY IpPaBy U
0 TPaXJAHCKOMY CYOIPOU3BOJCTBY. VcribITaHMe TPON3BOAMI
B nipucyTcTBUMU (pakynbreTa opi. pod. I'.®. Illepienesuy. Mc-
NBITYEMbII OTBEYA MO YTBEP:KACHHBIM IpOrpaMMaM Ha cJie-
JYIOIME BOMPOCHL: 1) IO pUMCKOMY MpaBy — O JABHOCTU Kak
crocode mproOpeTeHusi COOCTBEHHOCTH; 2) TIO TPakJIaHCKOMY
CYJIOIIPOU3BO/ICTBY — 00 YIPOIIEHHOM INpou3BoAcTBe. EanHo-
[JIACHO OMNpeJIeieHO MPU3HATh OTBET UCIBITYEMOro Mo 00OuM

2 IleHTpanbHbIi rocylIapcTBeHHbI apxuB Pecryonmuku TatapcraH, donm 977,
omnucsk 1p. Paxk., a. 920.

3 LlenTpasbHeIil TocynapcTBeHHBbIN apxuB Pecnyommkm Taraperan, dorn 977,
omnucsk 1op. Pak., a. 920.



npeMeTaM BeChbMa yI0BJIETBOPUTEILHBIM» 24,

12 mapra 1897 r. enuHornacHo pemeno npusHats E.B. Back-
KOBCKOI'O BBIICP/KAaBIIMM Y/IOBJIETBOPUTEIbHO MCIIBITAHUS HA
CTEINeHb MarucTpa rpaxJaHCKOro Mpasa.

14 mapra 1897 r. BacbKOBCKOI'O IPUKA30M PEKTOPA TOIYCTH-
JIM K 3aI0UTe JUCCEPTALMM Ha CTENIEHb MAruCTPa IPpakJaHCKOro
npaBa.

Pacnopsixenue aekaHa opuanudeckoro akynsrera I'. Dop-
mugoHToBa OT 20 ampensa 1898 r.: «CormacHo orBery oOp.
npod. I'.®. IllepuieHeBnya npu3HATh COYMHEHUE T. BachkoB-
CKOT'O Y/IOBJIETBOPHUTENIBHBIM, H IOIYCTUTD €T0 K MyOIMIHOM 3a-
HIMTE AUCCEPTALIMY Ha CTENIEHb Marucrpa rpaxJaHCKOro Mpasa.
Ortger lllepemneneBnya HareyaTaTh B yYeHBIX 3aMUCKax». 2

N3 Ilporokona 3acenanusi Kazanckoro Mmmeparopckoro
yausepcureta ot 20 anpensa 1898 r.: «Mmero yectb M3BECTUTH
npoceccopoB u npenogasaresnen Mimneparopckoro KazaHcko-
IO YHUBEPCUTETA, UTO 27 ampesisi B BOCKPECEHUE B 4ac AHS B
aKTOBOM 3ajie YHHBEpCHTETa MMeeT ObITh MyONMMYHOE 3aceia-
HUE I0pUINYECKOTO (PaKyJIbTETA HA KOTOPOM KaHIUAAT IOPUIN-
yeckux Hayk E.B. BacbkoBckuii OyeT 3anuinarh npeacTaBlieH-
HYIO MM J1J151 [TOJTyY€HUs1 CTETIEHU MarucTpa rpaxaaHcKoro npasa
AMCCepTaluio Mo/ 3ariaBueM «Opranu3anys aaBoOKaTypbi»» 2.

Beigepxka n3 nporokosna 3aceganusa Kaszanckoro Mwmne-

24 Tam xe.
2 Tam xe.

26 Tam sxe.



paropckoro yHuepcurera ot 27 amnpens 1898 r.: «IIpusHarp
3aIIUTy OUccepTaiuu I. BaCbKOBCKMM yOOBJIETBOPUTEIBHON U
YAOCTOUTDH T. BaCbKOBCKOIO CTENEHW MarucTpa rpaxJaaHCKOro
1paBa, 0 4YeM U npeacraBuTh B CoBeT YHUBEpCUTETA HA YTBEP-
KIeHUe» .

Takum oGpazom, B 1897 1. EBrenuit Brnamumuporuu
YAOCTOWICS CTENEHW MarucTpa rpax/IaHCKOro mpasa.

I1. lokTOopckas auccepranus

Cniycrst Bcero yerbipe roga, B 1901 r., Bblgamomuics yde-
HBII MOJIy4aeT CTeNeHb JIOKTOpa IPakAAHCKOro MpaBa 3a CBOM
Tpya «lluBmincTuyeckass MeTOIOJIOTHsI. YUeHHe O TOJIKOBa-
HUM Y TIPUMEHEHWM TPakJIaHCKUX 3aKOHOB». [laHHas pabota
Tak:ke ObLJIa 3alluilieHa B cTeHax KazaHcKkoro yHuBepcuTeTa rnoj
pykosoacteoM I'.®. [llepienesnya. MccnenoBanre nocBAIEHO
METOAaM I'Pak JAHCKOT'O MPABOBEICHUS 1 MIOUTU HE OTHOCUTCS K
IpaXJaHCKOMY IPOIIEeCCY.

E.B. BachbkOBCKMM HanmMcaHO MHOKECTBO pabOT MO IpakIaH-
CKOMY IpOLIECCY, CPEAU HUX MOKHO OTMETUTh Takue, Kak «by-
Jyliee pyccKoM anBokarypbl: K Borpocy o mpeacrosiuen pe-
dopme» (1893 r.); «Henocrarku YcraBa rpa)IaHCKOro CyHo-
npousBoacTBa» (1894 1.); «O pa3dOpUMBOCTH TIPU MPUHATHU
nen k 3amute» (1894 r.); «3Hauenue anBokatypbl» (1895 r.);

27 LlenTpasbHeIil TocynapcTBeHHBbIN apxuB Pecnyommkm Taraperan, dorn 977,
omnucsk 1op. Pak., a. 920.



«OCHOBHBIE BOIPOCHl aJABOKATCKOM 3TUKW» (1895 T.); «Kypc
rpaxaanckoro nporecca. T. 1: CyObeKTs 1 00bEKTHI Ipoliecca,
NpolIeCCyalIbHBIE OTHOIIEHUS U OeUcTBUsI» 2 (1913 1.); «Yueb-
HUK rpaxkJaHCKoro nporuecca» (1914 r.).

Ero «Yue6Huk rpaxaIaHCKOro mporecca», CO3JaHHbBIA B IPO-
IIJIOM BEKe, M CETO/IHsI HAa3bIBAIOT OJHUM W3 JIyUIlIUX Y4eOHH-
KOB 10 IpakJaHCKOMY Mpotieccy. MHOTMe MBIC/IM YYE€HOTO, Bbl-
CKa3aHHbIE B JAHHOM TpY/[Ie, HAIILTK OTPakeHUe B yUeOHUKAX 1O
IpakIaHCKOMY TPOIIECCY APYTUX aBTOPOB.

III. O6 opranm3anum aJBoOKATypPbI

OCHOBHBIM MJAEVHBIM TPYAOM PAaHHETO NEPUOAA TBOPUYECTBA
npod. E.B. BacbKOBCKOro crieiyeT Npu3HaTh UCCIIE0BAHUE, 32
kotopoe Eprenuii BnaguMupoBuy nojryuusi cTereHb Marucrpa
npaBa, — Tpyn «O0 opraHu3anum aBoOKaTypbi» 2.

Bri0op TemaTHK# McCCIeoBaHUS, IO-BUIMMOMY, OOBSICHSIET-
cqa TeM, yro EBrenuit BiagumupoBruy BecbMa paHO MPUCTYIIHIL
K IIPAaKTUYECKOM AeATENbHOCTU. [IpUUMHBI TOr0 MOKHO MCKaTh
BO MHOT'OM: U B HEIOCTaTKE JEHEKHBIX CPEICTB, U B IOHOLIECKOM
MakCUMaJI3Me, 1 B J1I00BU K nipopeccunt. Ho 111 Hac BakHBI He
NIPUYMHBIL, & CIIEJICTBHE, BE/Ib UMEHHO Oarofapsi CBOei KporoT-

28 JTannas paGoTa M MpeUIAraeTCs BHUMAHMIO YMTATEIS B HACTOSIIEM M3JAHHH.

2 Opranmsanus aasokatypsl. Y. 1: Ogepk BceoOmeit nuctopuu agsokarypst. CII6.:
Uzn-e H.K. MaptsiHoBa, 1893. 396 c.; Y. 2: HccnenoBanue NpUHIMIIOB OpraHW3aliu
amBokarypsl. CIT6.: Mzn-e H.K. MaprtemoBa, 1893. 213 c.



JMBOY paboTe OH M CO3/1aJT 3TOT OECCMEPTHBIN TPYII.

Ero nccnenoBanne «O06 opraHn3ayy aaBOKaTypbl» MPOHUK-
HYTO, €CJI1 MOHO TaK BBIPA3UTbCs, OOJIbIO U TOPEUbIO 32 MPO-
(eccuio anBokara. B naHHO# paboTe BhIpakeHa BCs CYIIHOCTb
a/IBOKATCKOM eSITebHOCTH. TO, UTO HE BUTHO HEBOOPYKEHHBIM
IJ1a30M, TO YTO BCEI/Ia OCTAeTCs 3a KaIpoM, 371€Ch 0OIMIaeTCs 1
JEMOHCTPUPYETCHL.

Pabora EBrenuss BnagumupoBuua HamucaHa OuYeHb SIPKO,
SMOITMOHAIBHO U TMO3TOMY CHOCOOHA 3aMHTEPECOBATh U JIIOJE
HE CBeJyIIMX B IopuctipyaeHuun. M cpa3y cTaHOBUTCS SICHO, UTO
BCSl )KMBOCTb M OPraHUYHOCTb JAHHOTO MPOU3BEJCHHUs JaJIUCh
yuyeHoMy Hesierko. HaunmHas cBOI0 Kapbepy C MaJblX JOJKHO-
creil (kak Mbl yxe nucanu, Eprenmii Bnagumuposuu padorai
MOMOIITHUKOM TPUCSIKHBIX TMOBEPEHHBIX), OH MPOYYBCTBOBAJ
BCIO 3Ty HecnpaBeIMBOCTh Ha cebe. [1oaTomy Tak mpocto u
JOXOJYMBO YUEHBII OMKCAJl BCE TEHEBbIE CTOPOHBI aJBOKATCKOM
JesITeIbHOCTU TOTO BpeMeHU B KHure «O0 opraHu3aiiu ajiBo-
KaTypbl».

«CoBpeMeHHas OpraHu3alys pyccKoi aiBOKaTyphbl, — MUIIET
E.B. BacbKkOBCKMi1, — OCHOBBIBAETCS HA CIEAYIOUIUX TPUHLIMIIAX:
1) coBMeIneHny MpaBo3acTyITHUYECTBA C CY/IeOHBIM MPEICTaBH-
TETLCTBOM; 2) OTCYTCTBUM TMPOYHOM CBSI3U C CyA€OHOW Maru-
cTpaTypoi; 3) oTHOcUTeNIbHOU cBOOOIe TTpodheccuu; 4) cocaoB-
HOW OpraHu3aluu (B MEHBIIMHCTBE OKPYTOB) U AMCUUIUIAHAD-
HOW MOJTYMHEHHOCTH CyJiaM (B OCTaJIbHbIX OKPYyrax U B YaCTHOM



a/IBOKaType) u 5) onpeiesieHuy TOHOpapa Mo CoryIaleHuo» .

Hecmotpst Ha TO 4TO AaHHBIA Tpyd ObLT co3gaH Oosee 100
JIeT Ha3aJ ¥ BOIPOCHI, IOCTABJIEHHbIE B HEM, CUATAIIUCH aKTY-
aJbHBIMU Ha TOT MOMEHT, MOXHO C YAMBIIEHUEM WJIM COXaJje-
HUEM 3aKJIIOYUTh, YTO Bce onucaHHbie E.B. BacbkOBCKHM NpUH-
[IUIIBl OPraHM3alIMKY a[JBOKATYPbI aKTYaJIbHBI U certvac. J[lefcTBu-
TeJIbHO, YMTasl JaHHBIA TPy, OPOW 3a0bIBACIb, YTO OH HATIM-
CaH B IPOIIIOM BeKe 1 OTpakaeT coObITUsI TOro BpeMeHu. Cxof-
CTBO aJIBOKATyphl B opeBosonionHon Poccun n Poccun Ha-
HIMX JHeW nmopaxaet u myraet. EBrenuii BrnaaumMupoBud nuiner,
YTO eMy CTpamlHo 3a OymyIiee agBOKaTypbl, & MBI MO IPOIIie-
ctBuM 122 5ieT moHNMaeMm, K YeMy IpuBev poOIeMbl TOTO Bpe-
MeHHU U, OoJiee TOro, YTO OHU /IO CHX TOp He HAILIM JIOJIKHOTO
3aKOHOJATEJIHOTO PETYJIMPOBAHHUS.

[Tpocnenum HUTH paccykAEeHUI aBTopa.

OcHoBHYyI0 ITpO0IEMY PYCCKO# aJBOKaTypbl BachkoBCKMii BU-
JUT B HEBEPHOM pacIpelesieHU PO ecCuoOHaIbHON Harpys-
KU B paboTe aJBOKaTtoB. AABOKaTH B Poccnu coueraior B ceOe
(byHKIIMM 1 CyneOHBIX OpaTOpoB (OCHOBHAsI a/JIBOKATCKas Jes-
TEJIHOCTb, [I0 MHEHHUIO aBTOPA), U JIIOJIEH, KOTOPBIE JOJIKHBI 3a-
HUMATbCS1 HEMOCPEICTBEHHO MOATOTOBKOM I'PakKAAHCKOTrO Jiea:
cOOpOM J10Ka3aTesIbCTB, O3HAKOMJIEHHEM C JIEIOM U T.JI.

[To aTomy noBofy oH nutiieT: «Pycckue npucsikHbie TOBEpeH-
Hble COBMEIIAIOT B ce0e /iBe 00sI3aHHOCTH: MTPABO3ACTYITHUKOB U
cyneOHbIX nipesicTaBuTeseil. OHU SIBJISIIOTCS HE TOJIBKO IOPUCKOH-
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CYJIbTaMH M CYJIeOHBIMHM OpaTOpamH, OAOOHO (PpaHITy3CKUM U
AHIVIMICKUM aJJBOKaTaM, HO ¥ BMECTE C TEM UI'PAIOT POJIb IMOBE-
PEHHBIX (CTPSIMYUX ), TOPyUEHHYIO BO PpaHIuu U B AHIIIUU d8y3
U ammopHesM W 3aKJII0YAIoLYIoCcs B XOJaTalCTBe 10 Jeny, T.€.
UCTIOJTHEHUU BMECTO TSDKYIIMXCSI BCEX PELIMTENbHO JEUCTBUM,
KOTOpbIe HEOOXOJMMBI NP BeJIeHUHU Tporiecca. [lesTenbHoCTh
HaIllei aIBOKaTypbl, TAKUM 00pa30M, HE OTPAaHUYUBAETCSI OJJHON
YMCTBEHHOM, YMCTO IOPUANYECKON paboTOM, a OOHMMAaeT CoOoM
Y BECh YepHOBOM, pEMECIICHHBIA TPy, HAuMHAsI OT COOMpaHMS
Martepraia 1o Jey 1 KOH4Yasi NCIIOJHEHUEM pelIeHusI» 3!,

E.B. BacbkoBckuil ejlaeT OCHOBHOM aKIIEHT Ha TOM, UTO KakK-
JbI JOJDKEH 3aHUMATbCs CBOMM JIeIOM. AJBOKAT, pa3 yXk OH
MOJTyUYMJ TAKOHM CTaTyC, AOJKEH COCPEIOTOUYMTh OCHOBHOE BHU-
MaHUe Ha Cyl1eOHOM TPE/ICTABUTEILCTBE U HE 3aHUMAThCSI TIPO-
Yel OKOJIOQBOKATCKOM AESTEeNIbHOCThI0. B CBsI3M C Tem, 4To
azBokatel B Poccumn He MMEIOT Takol BO3MOKHOCTH M BCIO Yep-
HOBYIO pa0OTy BBHIMIOJIHSIIOT CAMH, 3TO OTPaXaeTcsi Ha KauecTBe
UX OCHOBHOW paOOTHI — BBICTYIICHUSI B Cy/IcOHOM 3ace/IaHWH.
E.B. BacbkOBCKMU OTMEYaeT, YTO JIMIIb HEMHOTHE M3 aJIBO-
KaTOB UMEIOT BO3MOKHOCTb 3aHUMAThCS UCKITIOUUTENBHO Cy1e0-
HBIM TIPE/ICTABUTEIHCTBOM, JIMIIH T€, KOTOPbIe TOOMIUCH OOJIb-
IIMX YCIIEXOB B CBOEM IOIPHUILIE.

DTO 3aMeuaHue aKTyaJIbHO U Ui Haiero Bpemenu. U cerop-
Hsl TOJIBKO OIpeJie/IeHHOE KOJMUYECTBO aJJBOKATOB MOXET cebe
MO3BOJIUTh COCPEAOTOUUTHCS Ha (POPMYIUPOBKE MO3UIMM 11
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3alIUTHI B CYJIE.

EBrenunii BiaguMupoBrd Takoe NoJioxkeHre Berel OO bsACHSIT
TeM, UTO U3-3a TOTO, YTO PHIHOK IOPUAUYECKUX YCIYT MEPEroi-
HEH M B CpeJle I0pPUCTOB CYIIECTBYET OOJblllasi KOHKYpPEeHIIHs,
a/IBOKaThl HEe Y4yparoTcs 000U «4epHOBOM» padboThl. OT 3TOrO
Ka4eCTBO MPEAOCTABIISEMBIX IOPUANYECKUX YCIYT €CTECTBEHHO
CHMIKAETCs, HO aJJBOKATOB TO He OECIMOKOUT.

Jlasiee OH 3aKJI0YaeT, YTO «EJUHCTBEHHBIM CTUMYJIOM, IO-
OyKJTAIOIIMM HaIIMX aJJBOKATOB K JIESTEJIbHOCTH, CITYXKHUT KeJia-
HHe pa30oraTeTh; eqMHCTBEHHOW HArpaIoi 3a CTapaTesbHOe UC-
NoJIHeHHe MPOheCCUOHATBHBIX O0sI3aHHOCTEH SIBJISIETCS KPYII-
HBI 3apab0TOK; €AMHCTBEHHAs 1eJib, K KOTOPOW OHU MOTYT
CTPEMUTHCS, 3aKJTI0YAETCSI B MAaTePHAIbHON BBHITOJIE» 2.

V3ke MHOTO JIeT B IOpUIMUECKON HayKe 0cO00e BHUMAaHUE yjie-
JISIETCSI BOMPOCY 00 «aJBOKATCKON MOHOMOINU». MHEHUs BbI-
CKa3bIBAIOTCS pa3Hble: KTO-TO 32 BBEJEHUE MOHOIIOJIMH, KTO-TO
MPOTUB, KTO-TO MPEANOYNTaeT HAOMOAaTh 3a CIIOPaMU OTHOCH-
TEJIbHO TJAHHOTO BOIPOCA KaK ObI CO CTOPOHBI, TIOAMEYast JIUIIIb
TIOJIOKUTEJIbHBIE WJTU OTpPUIIATEIIbHbIE CTOPOHBI 00EUX MO3UIIUN.

Takas xe mpoOnema crosiia u mepen lopuctamu XIX B.
E.B. BacbkOBCKUI Takke oOpaTw BHUMaHWE Ha JaHHBIA BO-
npoc: «CBOOOHBINA NOCTYN K TIpodeccuu, He CTeCHSIEMbIA HU-
KaKMMU MCKYCCTBEHHBIMU TperpajamMmu, HEMUHYEMO TPUBEJIET,
KaK 3TO yXke CIIy4yusIoCh Ha 3amnaje EBpombl, K NepernoyHeHUIO
cocnoBus. CneacTBueM MepenoHeHUsl SIBUTCS OKeCTOYEHHAast
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KOHKYPEHIIUsI, KOTOpasi 3aCTaBUT aJIBOKATOB HE TOJIBKO Mpuode-
rath K pa3HbiM 0oJjiee Wiv MeHee HeOIaroBUAHBIM U TTPEI0CY/IH-
TEJIbHBIM YJIOBKAM C IIeJIbI0 TPUBJIEYb KJIMEHTOB, HO U OpaThcs 3a
MOCTOPOHHME 3aHSTHUS, TaK KaK OJIHA aIBOKATypa He B COCTOsI-
HUM OyET TOCTABJISATh UM HEOOXOIMMBIE CPEACTBA K KU3HU» 32,

Jns perieHusi TaHHOW TPOOIEMbl MHOTUMU YUEHBIMUA TOTO
BpPEMEHM Ipe]larajioch BBECTU COCJIOBHYIO OPraHU3alMIo a/IBO-
KaTyphl, T.€. CO3/1aTh Y3KUI KPYI' TaK HAa3bIBAEMBIX TOBAPHILIEH,
KOTOpbIE, AYIIOH 1 cepAtieM 0oJiesi 3a aBTOPUTET CBOei mpodec-
cnd, (hopMUPOBAIM OBl aJJBOKATCKYIO THUKY, MPaBUJIa TOBEE-
HUs (uro-To Bpoae Konekca yectu nmupara), yToOsl podeccust
«HE U3MeJbyallach M OMOILISIIACH.

Kpowme toro, E.B. BacbkoBckuii oOpaiaeTr BHUMaHue Ha To,
YTO «COCJIOBHOE CaMOYIPaBJIEHUE W TUCLUUILUIMHAPHAS BJIACTb
TOBapHIIer CIIOCOOHBI TIPUBECTU K OJIATOTBOPHBIM Pe3yJibTaTaM
TOJIBKO TIPY TOM MPENINOOKEHNH, YTO Mpeodiagaoiiee 00b-
IIMHCTBO YJIEHOB COCJIOBUSI CTOUT BITOJIHE HA BBICOTE HPABCTBEH-
HBIX TpeOOBaHMIt cBOero fnoJjra. Torma AefdcTBUTEIbHO KOpropa-
TUBHAS IUCIUIUIMHA B COCTOSIHUM MPEAOXPAHUTh COCJIOBUE OT
JeMopanu3aiyu. [pyrumu cioBaMu, KOPIOPAaTUBHOE YCTPOU-
CTBO HE B CHJIaX 00J1aropouTh Mpodeccuy 1 BIOXHYTh OoJiee
BO3BBIILIEHHbIE UCAJIB B CEPIIa aJBOKATOB; OHO MOXKET TOJb-
KO TOAJepXKaTh yXke CYILECTBYIOIEe JOCTOMHCTBO M MPEAOT-
BpATUTD MajIeHUe CTOSIIIEro BEICOKO cocnoBus. KopropartusHoe
YCTPOWCTBO — 3TO 3aIpy/ia: OHA YAEPKUBAET MOJTHOBOJIHYIO PEKY
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Ha TpeOyeMOM YPOBHE, HO HE B COCTOSIHUM OCTAaHOBUTH OOMeJie-
HUSI €€ UCTOKOB» 4,

Crout ormeruTh, uTo EBrenuii BragumupoBud OOJbIIOE
BHUMaHue B pa®oTe yaensy MIMEHHO MOpaJibHO-HPAaBCTBEHHO-
My KpUTEpHIO OIIeHKH afBokartoB. [Tocie 3ammrel auccepranuu
UM OblIa HarmvcaHa MOHorpacdus Ha TeMy aIBOKATCKOUW STUKH,
B KOTOPOH OH TaKXke MPU3bIBAT aJBOKATOB K MPOSIBJICHUIO TY-
MaHHOCTH B cBoell nmpodeccur. HeogHokpatHo npogeccopom
B pa0oTax, KacalIuxcsl aJIBOKaTypbl, TPOBOAUIIOCH CPABHEHME
npodeccuu agBokara ¢ nmpodeccuert Bpaya. OH He nepecraBal
NO/TYEPKUBATH BAXKHOCTh paOOTHI aIBOKaTa. [ OBOPMII O TOM, UTO
JesITeIbHOCTD a/IBOKaTa He MeHee cephe3Ha U IpuMevaresibHa B
KU3HU IpaxjaH, yeM npodeccus Bpada. B ero paborax Bceraa
CJIBIIIUTCS MPU3BIB K MEPEOIIEHKE IIEHHOCTEN a/IBOKaTaMH, KOTO-
pble B CBOE IeSITETbHOCTU JOJIKHBI CTPEMUTHCS] TIOMOYb TPaXK-
JlaHaM, a He 0000paTh uX.

Elle ogHUM CIIOpHBIM B HayKe IUBIJIMCTHYECKOTO TMpoIiec-
ca sIBJISIETCSl BOMPOC O BKJIIOYEHUU B JOTOBOP MOJIOXKEHUS O
«roHopape ycrnexa». [1o 3ToMy MoBOIy BEAyTCs OKUBJIEHHBIE
JMCKYCCUU YKe JIoJiroe Bpemsi. U 10pucThl ISl «ONpaBIaHUs»
rOHOpapa ycriexa HaxofsIT BCe HOBbIE U HOBBIE TOBOJIBI, CTAPASICh
clieNaTh €ro 3aKOHHBIM.

HevictButensHo, B 2012 r. Ilpesunuym BAC P® B cBoem
[TocranoBnenun ot 4 npexadps 2012 r. Ne 10122/10 paspe-
AT TIPY pacrpeie/ieHud PacXo/IOB Ha MPEICTABUTENSI BKIIIO-
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yaTtb U «TrOHOpap ycnexa». OJHAKO, HECMOTPS Ha 3TO, MHO-
THe CYy[IbM €rO HE YUMTBIBAIOT, BO3MOXHO, IIOTOMY, YTO OHH,
Tak ke Kak u E.B. BacbkoBcKMi, CUMTAIOT, YTO OH MPUBEAET K
«IIPOU3BOJIY a/IBOKATOB, TOPrallleCTBY U BHIMOTATEIbCTBY KPYII-
HBIX TOHOPApOB».

EBrennii BragumupoBu4 yKa3blBa€T B CBOEM TpyHE, YTO
«TOHOPAp ycrexa» BOBCE HEJOIYCTHM B aJBOKAaType, Tak Kak
«COCJIOBUE a[JBOKATOB BCETAA OTIIMYAJIOCH BBICLIEW CTENIEHBIO JIe-
JIMKATHOCTH U OeCKOPBICTUS». OTHOCUTEIBHO «TOHOpapa ycre-
xa» EBrennii Bragumupoud o6ocHOBaHHO oTMedaeT: «CTpe-
MSCh K HaKUBE, aJBOKAThl CTAaHYT, C OJJHOM CTOPOHBI, BbICACHI-
BaTh BCE COKU U3 CBOUX KJIMEHTOB, & C APYTOU — OTKPBITO IIPEA-
NOYUTATh U JAEPKaTh CTOPOHY OOTaThIX TSKYIIMXCS, OTKa3bIBast
B CBOEW TIOMOIIM TeM OeIHSKaM, YbM KapMaHbl HEIOCTATOYHO
00BEMUCTBI /17151 YIOBJIETBOPEHUS MX BOJYbUX alIETUTOB» >.

37ech Takke MPOBOJUTCS CpaBHEHUE ¢ paboToi Bpauen. Uro
€CJIY B UX JIeATEIbHOCTh BKJIIOUUTh «TOHOpap ycrexa»? B takom
CIyJae Bpayd MPOCTO MepecTaHyT OpaThcs 3a OOTBHBIX, HE MMe-
IOIIUX CPEJCTB ISl OIUIaThl CBoero JsieueHus. [logoOHOe moso-
’KEHME BElIEeN KOHEUHO k€ HEMPUEMJIEMO I NPOgeccuu Bpa-
ya. Ho Torga nouemy e OHO CUATAETCA BIIOJHE BO3MOXKHBIM B
npogeccnn aaBokara? Benp 3tu npoeccun AEMCTBUTENIBHO BO
MHOI'OM OY€Hb CX0XHU. V1 Bpay, ¥ aIBOKAT criacaroT KU3HU JIIO-
neii. Ho ecv B 0AHOM cilyyae I'yMaHHOCTB — 9TO IPaBUJIO U JIIO-
60e OTCTYyIUIEHHE OT HEero CYMTAeTCsl HEKOMIIETEHTHOCTBIO pa-
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OOTHHKA, TO B IPyrOM — T'YMaHHOCTb CKOpee UCKJIIOUEHUE, YeM
MIPaBUJIO.

Kak 3T0 HM NMPUCKOPOHO, HO Ha CETOAHSIIHUI JE€Hb MHO-
TYe aJBOKAThI, TOHSCh 32 MATE€PUALHBIMU IIEHHOCTSIMH, 3a0bl-
BAaIOT O BBICOKOW JYXOBHOCTH CBOE€M MPOgeCCU, O BbIAAIOIINX-
Csl IOPUCTAX, CTOSIIIUX y €€ UCTOKOB. A Belb UX JOJIKHA Tepe-
MOJIHATH TOPAOCTh OT OJHOW TOJIBKO MBICIIM, YTO OHH, TaK Xke
kak u J[I.1. Meiiep, E.A. Hedenpen, I'.®. Illepmenesuy, E.B.
BacbkoBckuii, u3dpanmu npodeccuo, 1eib KOTOPOH cllaceHue
YEJIOBEYECKUX KA3HEH.

TI'yzenv Baneesa,

KaHO. UCM. HayK, OOUeHm
Kaszanckoeo (Ilpusonsicckozo) ¢pedepanvrozo yHusepcumema



EBrenuin Bnagumup BacbkoBckuii
(Eugeniusz Wlodzimierz Waskowski):
JIB€ JKHU3HHU — OJJHA HayKa

(moabCKuil Mepuosx)

B coBpemMeHHOM MUpe, K COXaJeHUI0, MHOTO BOEHHBIX JeU-
CTBUU U MU3MEHEHUI TI'paHull, HO, HABEPHOE, CIOKHO HAWTH Ka-
TacTpody, CPABHUMYIO IO CBOEMY MaciITady ¢ TAaKOW T€OIOJIH-
TUYECKOU KaTacTpooy, Kak KpyleHue Poccuickon nMIiepuu.
Ha cmeHy crapoMy pexumy MPUILLIIO HOBOE BpeMsl, HE IPU3HAI0-
11ee NPAKTUYECKM HUKAKKX LEHHOCTE!, UCTIOBEAYEMbIX «CTapO-
PEKUMHBIMU JTIOIbMU». MUJUTMOHBI OKA3aJI0Ch B CUTYallUU, KO-
IJa HEBO3MOXKHO CTaJIO CIIy)KE€HHE Jely, KOTOpOMY MHOIAA IO-
CBALIAIACH BCS KM3Hb, [Ja U CaMa KU3Hb 4acTO HAXOOWJIACh B
ornacHoctH. To 1 Aeso Takoe BOOOIIEe OKa3bIBAJIOCh HEBOCTPE-
OOBaHHBIM B HOBOW PEaJIbHOCTH, TO JIM HOBasl BJIACTh HE JIaBajia
HUKAKOM BO3MOXHOCTHU JJIs1 JAJIBHEUILIETO CYIECTBOBAHUS.

O Tpareuu MHTEJUIMTEHLIMU HApPOIOB apckoi Poccun Hanm-
CaHO MHOI'0, HO TEM HE MEHee OCTAeTCsl MHOI'O HEUCCJIeI0OBaH-
HBIX ACMEKTOB CBSI3aHHBIX C TEMH, KTO HaBCerja MOKUHYJ Tep-
putopuio ObiBIel nmnepur. He Bcerna yaaBanoch HaTu ceds



B TOH JIPYroil )KU3HHM, OISTh HAYaTh 3aHUMAThCS JIIOOUMBIM Jie-
JIOM, HE TOBOPA YK€ O 3aHATUM IPEKHETO BBICOKOTO IOJIOKE-
HUsl. MHOTMe SMUTPaHThl OKa3bIBAHUCh CIIOMJIEHHBIMH, HE MO-
T'YIIMMU NIPUHATH O KOHIIA HOBOW CTPaHbl, UHBIX YCJIOBUM CY-
11ecTBOBaHM . Takoe MoJioKeHue BEILEn ceayeT, KOHEUHO, BOC-
NPUHUMATh KaK TPAaru4eckylo UCTOPUUYECKYI0 3aKOHOMEPHOCTb.
Tem He MeHee OCOOBI MHTEpEC MPENCTaBISIOT Te YYeHbIe W3
Poccuiickoii nMniepun, KOTOpblE CyMeNIX MPOJOKUTh HAYaTOE
€710, HaIMcaTh HOBBIE TPY/Ibl, OCTABUTh MOCIE ce0s1 yueHUKOB. K
TaKUM yYeHbIM-IopUcTaM Oe3 COMHEHHs CIIeAyeT OTHECTH Ipo-
(peccopa Eprenust Biagumuposruya BacbkOBCKOT0, KOTOpPBIN BO-
1I€J1 B MOJIbCKYIO IOPUIMYECKYIO HAayKy Kak EBrenun Bnagumup
BacekoBckuii (Eugeniusz Wiodzimierz Waskowski)*®. Kak u MHo-
TAe Jpyrue MpecTaBUTEIM NOJIBCKOM HAUWU (CJIEAyeT BCIOM-
HUTH XOTsA Obl JL.U. TleTpakuikoro), mocyie yCrelHou Kapbe-
pbl B POCCUICKUX YHHUBepcuTeTax npod. BacbkoBckuid poaos-
KaeT Hay4yHylo IeATesbHOCTh B Ilosbiie. Drta mepBas KU3HbB
E.B. BacbKOBCKOro (pakTU4EeCKM 3aKOHUYMJIACH ITOCTIE TOrO, Kak
OOJIBIIMHCTBO TeppUTOpUi ObIBIIEN Poccuiickoil umMnepun oka-
3aJIMCh OXBAYEHBI KPACHBIM MATEKOM.

KoneuHo, ommO0YHO ObUTO OBl yTBEpXKAaTh, YTO O TPOd.

36 CornacHo mo/bCKO# TPAIMLIA MHOTHE TIOJISIKH HMEIOT Ba MMEHH (He UCTIONb3y-
ercs pycckoe otdecTBo). B ciyuae ¢ E. BacbkoBCKMM MMeET MECTO COBNAJEHHUE — €r0
oTua 3Baii BiaguMup, oTciona COOTBETCTBEHHO M OTYECTBO, HO U €ro BTOPOe MM
OBbLTO TaKke Braaumup, COOTBETCTBEHHO B MOJIBbCKOM TPAAUIMM y4eHoro 3Baiu EBre-
Huit Bagmvup. [aHHbE 0 ponuTensx cp., Hanpumep: Srodka A. Uczeni Polscy XIX—
XX stulecia. T. IV, S-Z. Warszawa, 1998. S. 447.



BacbkoBCckOM He 3Hasia MOJILCKOSI3bIYHAS I0pUIMYEcKasl HayKa,
KOTOpasi CyLIECTBOBAJIA, HECMOTPSI Ha OTCYTCTBHE CYBEPEHHOIO
NoJIbCKOro rocygapersa. Tak, eme B 1909 r. C. Ilochep Ha cTpa-
HMLax «BapiaBckoil cyneOHOi ra3ers» IiTyOOKO COKpyILacs,
YTO MHOKECTBO TIOJISIKOB TI0 HAITMOHATIBHOCTU padoTaloT (hakTH-
YecKM Ha oOoramieHne 4yXoi HayKH, CO3Jal0T padOThl HA WHO-
CTPaHHBIX sI3bIKAaX, HA CJIOBAa HE MUINYT Ha moiabckoM®’. Kpo-
Me u3BecTHeuiux B To Bpems I'. Illepmenesuya u JI. Tletpa-
JKUIIKOTO yOMSIHYT ObLT Takxke E. BacbkoBckuit. CremyeT mop-
YEepPKHYTh, YTO KOHTEKCT 9TOM CPAaBHUTEJILHO HEOOJIBIIION U Ya-
crruuHO nosiemuyeckon cratei C. [TocHepa BO MHOTOM SIBJISIET-
Csl CUMBOJIMYHBIM [UJIsl TIOHUMaHMSI TOTO, KakK TMOJIbCKOE 0OIIe-
CTBO, pa30/IpaHHOE MEXY pa3HbIMU cTpaHamu 10 1918 r., Boc-
MPUHUMAJIO HE TOJIbKO TIOJILCKUX I0PUCTOB, padoTaBmmx B Poc-
CHICKOI MMITIEpUH, HO U BOOOIIE TOMSKOB 3aHATHIX B HEMOJb-
ckoui Hayke. Paktruecku C. [TocHep npoBe fesieHre NoNbCKUX
YUEHBIX-IOPUCTOB C TOUYKHU 3PEHUS CIY)KEHUSI MHTEpecaM MOJIb-
CKOH HaIlNH, a TaKXke uaeanam A00pa U CripaBeInBoCcTh. Tak, K
«3JIBIM» U TEMHBIM IOpUCTaM ObUTH OTHECEHBI Te MOJISIKU 110 Ha-
LIMOHAJIBHOCTH, KTO, 10 MHeHuIo C. [locHepa, cauikoM pajen
00 obmeumniepckux uHtepecax. Ciona, Hanpumep, ObUT 3a4uC-
nieH ripocp. Mpouek-/Ipo3noBckuii®®. K 4ucTeim, TATaHTIMBBHIM U

37 Posner S. W obcej szacie // Gazeta Sadowa Warszawska z dnia 12 czerwca 1909
1., 24, rok. XXXVII. S. 361-363. XapakTepHo Ha3BaHUE CTaTbU, KOTOPOE MOKHO Ile-
peBecTH Kak «B uyxom Hapsie».

38 Ihid. S. 362.



YECTHBIM, YYACTBYIOIIUM B IIPOrPECCUBHBIX NOJMTUYECKUX Nap-
THSAX ObUTM B CBOIO ouepenpb oTHeceHwl JI. Tlerpaxuikuii u T
[Mlepmenesny. K mpod. BacbkoBCKOMY aBTOp OTHOCHUTCS KaK Obl
BCKOJIb3b, [IO3UTUBHO, XOTSI Y HECKOJILKO HACTOPOKEHHO.

[onbckuil nepuop, )KM3HU YUYEHOTO He [0 KOHIIA OCBEIIEH B
POCCUICKON I0pUIYECKON JuTeparype’?, o0coOeHHO B TOM, UTO
Kacaercs uzganus TpyaoB E.B. BacbkOBCKOro Ha IojIbCKOM fA3bI-
Ke. ABTOp JaHHOTo OMOrpaUUecKoro odepka, He MpeTeHAyIo-
mero Ha 3BaHue TojHon Oouorpaduu E.B. BackkoBckoro, cra-
BUT Tiepe] cOOOM HECKOJIBKO 3a/1a4. Bo-mepBhix, MOKa3aTh poc-
CUICKOMY YMTATENIO «MOJbCKYIO YaCTh» HAYYHOM KU3HU NTPOQ.
BacbkoBckoro. Bo-BTopbIX, 0OpaTuTh BHUMaHUE Ha €ro IOJb-
CKOSI3bIUHBIE HAY4YHbIE paOOTHL. B-TpeThrx, 1Mo Mepe BO3MOKHO-
CTH, OOpaTUTh BHUMAHUE Ha HETOUHOCTH, HEOTHOKPATHO JIOITY-
nieHHsle pu ocBenienun ouorpacuu E.B. BacbkoBckoro. Yun-
ThIBasi BBIIE MOCTABJIEHHBIE 3a/1a4d, TOJbKO B OTIEJIbHBIX CITY-
Jasx OyIyT 3aTparuBaThCsl aCMeKThl )KU3HU U TBopuecTBa E.B.
BacbkoBCKOrO.

39 Crenyer otmeTuTh Guorpacpudeckuii ouepk B.A. TomcuHoBa «EBrennii Biamu-
mupoBuY BacbkoBckmii (1866 — nocie 1928 r.)» (Bacvkosckuii E.B. YIeOHUK Tpax-
naHckoro rporecca. M., 2003. C. XI-XIX) u kpatkywo o6uorpaduio apropcrea O.1O.
IunoxBocra B usnanuu: lusoxeocm O.FO. Pycckue nuBuamctsl: cepeausa X VIII —
Hadasio XX B. Kpatkuit 6morpacpuueckuii ciosaps. M., 2005. C. 28-29. K coxare-
HUIO, B CBETE MOJILCKUX UCTOUHHUKOB BHIINIETIEPEUNCIICHHbIE PAOOTHI He JINIIEHB U3b-
STHOB.



Bo3Bpamenne Ha poJuHy HJIH MOOer
E.B. BacbkoBckoro B I[loabunry

Jlo CerofHsAIIHEro AHA HE yNajJoCh YCTAHOBUTH TOYHYIO ATy
niepeesna B.B. Bacbkosckoro B [lonbiiny. bosnee Toro, B psae pa-
00T, U3JAHHBIX HA TIOCTCOBETCKOM IPOCTPAHCTBE, JIaXe YKa3bl-
BAIOTCS pa3Hble CTpaHbl, Kyaa nepeexan E.B. BacbkoBckuii. H-
TEPECHO B CBSI3U C 3TUM OTMETUTb, UYTO B YKPAMHCKOU IOpUIN-
YyecKko JuTepatype npod. BacbkoBCKU MpUUMCsIeTCs K yKpa-
WHCKMM IMBWIMCTaM*’, a B OJHON M3 CaMbIX KPYITHBIX IOpU-
JUYECKMX SHUMKJIONEANN Aaxe yTeepxkaaercs, yto E.B. Bace-
KOBCKHUU SIBJISIETCS] YKPAUHCKUM, MTOJIbCKUM, IMATOBCKAM U pyC-
cKuUM TipaBoBeiom»*! . C Takoi (popMyIUpPOBKOM BPsII JIU COTJIa-
cuics Obl ipod. BackkoBCKMiA, OymyuH MOJSKOM 11O HAIJOHAITb-
HOCTH U IIperofaBas B BUIIBHIOCCKOM yHHUBEpPCHUTETE, KOTOPBIU
10 Bropoii MupoBoii BOWHBI ObLT OJHUM U3 IJIABHBIX YHUBEPCH-
TeToB. [103TOMYy OIIMOOYHBIM SIBJISIETCS TaKKe YTBEPXKJIECHHUE O
nepeesne BacbkOBCKOro B pasrap rpaxJIaHCKON BOWHBI B JIut-
By*2. BusnibHO, v BusibHIOC, HE BXOIWIJIO B COCTaB TOTJAIIHEH
JIutoBckoii pecriyomuku co cronuiiei B KosHe.

40 cwm., Hanpumep: Pomoscoka 3. YKpailHChKe IIMBIJIbHE MPaBO. 3arajibHa YacTHHA.
Kuig, 2005. C. 108.

4l IOpunnuna ennmksonenis. T. 1. Kuis, 1998. C. 311.

2 Tam xe. C. 312. CMm. Takke: AHTONOTis YKPaIHCBKOI 10puauyHOl gyMku. T. 6:
Hugineae npaso / 3a pex. F0.C. Hlemmyuenko. Kuig, 2003. C. 332.



Bo3MokHO, myTaHuIa C MPOMCXOXICHUEM BO3HUKAET W3
(pakta, uro ropog, rae poauics E.B. BacbkoBCKMIT HEOQHOKpAT-
HO W3MEHSUI CBOE Ha3BaHUE. B MOMEHT poXJeHUs OymyIlero
y4eHoro — AKKepMaH, B JaHHbII1 MOMEHT — besropon-/Inectpos-
ckuit Oniecckoii 00JIacT! He3aBUCUMOM YKpauHbI*. B momyssip-
HOM BapIlIaBCKOM W3aHUM CBOEOOPA3HOTO CIPABOYHUKA JIaH-
HBIX COBPEMEHHBIX yUeHbIX, MUcaTesiel, XyJOKHUKOB U T.1. 3a
1938 r. B kauecTBe Mecta poxaeHus E.B. BacbkoBckoro ykazaH
AKKepMaH, HO C IPUIKMCKOM: «B aHHBIA MOMeHT Cetatea Albd,
Pymbians»#4. Koneuno, u3-3a storo E.B. BacbkoBckuit He ctan
BEJIMKMM PYMBIHCKMM y4YeHBIM. B 9TOM ke u3JaHnu yKa3aH ak-
TyaslbHBIN afpec npodeccopa 3a 1938 r.: r. BunbHo, yi1. Benbka
(B mepeBojnie «bonbIasn»), 1. 17, kB. 3. B cBsa3u ¢ 311M, 110 BCei
BUAVMOCTH, HEMTPABUJILHOU SIBJIsIETCS] MH(OPMAaIIUs O Tiepee3/ie
BachkoBCKOro Ha MOCTOSIHHOE KUTENILCTBO B BapiaBy B 1936 .

B nonbckoit Mteparype U apxuBax He HaXOAWUT TaKKe IMOJ-
TBEPK/IEHUSI BEPCUSI BbIIBUHYTAs! PSJOM POCCUMCKUX YUYEHBIX O
niepee3e BacbkoBCKOro B YeXOCIIOBAKHIO ¥ YTEHUU TaM JIEKIIUA
no KpaiHeit mepe 10 1927-1928 rr.#

$B POCCHICKHMX UCTOYHMKAX MHOI/IA KAK MECTO POXJIeHHUs yKa3biBaetcs r. Onecca
(cm., nannpumep: Tomcunos A. EBrenuii Bnagumuposuy BacekoBckuii (1866 — nocie
1928 1.). C. XI; 3anuna M. A. B: IlpaBoBas Hayka 1 opuandeckas uieonorus Poccun:
DHIMKJIONeauYecKuil cinoBaps ouorpaguid. T. I/ OTB. pen. B.M. Coipbix. M., 2009.
C. 112).

M Czy wiesz kto to jest? / Pod. ogdlna redakcja S. Lozy. Warszawa, 1938. C. 781.

45 Cwm., Hanipumep: 3anuna M.A. Yka3. cou. C. 113; Tomcuros B.A. Eprennii Bna-
numupoBud BackkoBekuil (1866 — nocne 1928 r.). C. XVIIL. B.A. TomcuHOB, Kak



[To Bceit BUAMMOCTH, CIIeAyeT CUMTATh YCTAHOBJIEHHBIM (haK-
tom nipeObiBanme E.B. BacbkoBckoro B Opecce 1o kpaiiHel Mepe
70 1919 r. B nonbckon aMreparype MOKHO BCTPETUTD YTIOMUHA-
HusA, uTo BackkoBckuii ¢ 1919 mo 1926 r. ObL1 171aBOM TOPOICKO-
o Cche3/a MUPOBBIX cyaei *°. COOTBETCTBEHHO, ClIeyeT Mpe/IIo-
Jarath o ero npeosiBaHNK B BuibHe x0Ts1 ObI ¢ KoHIa 1919 1. B
Jpyrux padoTax ykasblBaeTcs, uto BacekoBckuii ObuT mipodec-
copom B Busnbhe HaunHas ¢ 1921 r.#7 [To muenuto O.10. uno-
XBOCTa, Mpod. BaCbKOBCKUI HAXOIWJICS B SMUTPALIMM HAYMHAS C
1920 r.*8 Tem He MeHee Takas nHGOpMAaIHs B 00jiee HOBBIX pa-
00Tax MoaBepriiach KPUTHKE, KaK MPOTUBOpeYalasi apXuBHbIM
nanabiM. [To mHenuio A. Pensuka, BackkoBckuii ObLT Tipesce-
JatesieM che3fla MUPOBHIX cyaeu, Ho B Opnecce u o 1920 r.,
KOTJ]a MUPOBBIE Cy/Ibl OBLIH JIMKBUAMPOBAHBI OOJBIIIEBUKAMH *°.
[To MHeHuUIO 3TOTO Xe aBTopa, BackkoBckmil nmpedwiBai B Opec-

MHe KaXeTCsi, 0TKa3aJICs OT 9TOM BEPCUM B CBOMX MOCTIEAYIOMINX padoTax, IPaBUIILHO
ykasbiBas Ha nepees] BacbkoBcekoro B IToneiny. Cp. Ha 3Ty TeMy: On dice. Poccuiickue
nipaBoBepbl X VIII-XX BeKoB: OYepKH KM3HU U TBOpYECTBa. 2-€ u3A., gom. T. 3. M.,
2015. C. 85-86.

46 Srédka A. Op. cit. C. 447.

47 Schiller J. Universitas Rossica, Koncepcja rosyjskiego uniwersytetu 1863—-1917.
Warszawa, 2008. C. 347. ABrop manHoi padotsl U. Illniep ykassiBaeT Ha cyiie-
CTBEHHBIC PACXOXJICHHS MEXKIy POCCHICKMMHE M MOJBCKUMH HAyYHBIMH pabOTaMu.
Hanpumep, cornacHO poCCHHACKMM MCTOYHMKaM BachbKOBCKHMIA MPOMCXOIMI U3 00e/I-
HEBILIEro MOJIbCKOrO ABOPSHCKOTO POJA, & B COOTBETCTBHHU C MOJIbCKMMH UCTOYHHKA-
MH, HA00OPOT, €ro OTell ObLT 3AKUTOYHBIM YETOBEKOM.

8 I1lunoxeocm O.FO. Vkas. cou. C. 28.

¥ Redzik A. Eugeniusz Waskowski (1866—1942). W siedemdziesigciolecie §mierci
wybitnego uczonego i adwokata // Palestra. 2012. Nr. 9-10. C. 261.



ce no kpaiHeil mepe 10 1923 r., yeMy NOATBEPKIACHUEM CITy-
KWT coxpaHuBIvecs nmuckMo mpod. Kapomns Jliotocranckoro >,
U3 KOTOPOT'O BBITEKAET, YTO BacbKOBCKUI TUIAHUPYET Mepees]] B
[Moneiy u pykoBogut B Opecce [lomom nonbckum®!. Teopetnye-
CKU MOKHO MTPENONI0KHUTh, UTO JJOM MOJIbCKUM (TOUHBIX TaHHBIX
HeT) ObUT HEKOEeH TOJIbCKOW KYJIbTYPHO-SI3bIKOBOM OpraHN3allu-
€y, 3aHUMAIOLIENCs MOAJEPKKON U PA3BUTUEM TMOJIBCKOM KYJIb-
TYpbl U SI3bIKA 3a rpaHulel. Takue Ha3BaHUs 10 CErOAHSIIHE-
IO JIHSI BCTPEYAIOTCs 32 IPaHUIIel B MeCTaX MPOXKUBAHUS MOJb-
cKkoro Hacenenus. A. Pensuk B cBoeil pabote, IUTHPYs MTUCHMO
Kapons Jliotoctanckoro?, HazBaHUe «/{oM MOJbCKUI» MUIIIET C
60JIBIIION OYKBBI, UYTO, COOCTBEHHO TOBOPS, U Ja€T HAM OCHOBA-
HUs U1l AOTQ/I0K, YTO TO HeKasl KyJbTypHas opranu3aius. Ho
B Bepcuu nucbMa JII0TOCTaHCKOro, HalIeHHOW MHOM B JIMTOB-
CKOM LIEHTpaJIbHOM IOCy/IapCTBEHHOM apxuBe ( Lietuvos centrinis
valstybés archyvas) (Kak MHE KaXeTcsl, 3TO TO K€ MUCbMO), KOH-
TEKCT BBIIVISAUT COBEPIICHHO UHAYE.

[NepeBon nmocieanero ad3ara U3 MMCbMa, Kacaomerocs mpod.
BacbKOBCKOTO, BHIMJISITUT CIIEAYIOIIUM 00pa3oM:

0 IIpoceccop Kaponp JlioToctaHbckM (B JOPEBOMIOLMOHHBIX IOKYMEHTaX Ha pyc-
ckoM s3bike — Kapn JTiotocranckuii (1880—1939)) okonunn Mmneparopckuii Bapias-
CKHI YHHBEPCHUTET, ObUT TPO(eccopoM BO3POKAECHHOr0 BapIiaBckoro yHuBepcuTeTa
¢ 1919 r. Oxkazan pesarensHylo noguepkky E.B. BacbkoBckomy npu niepeesyie B [Tosnb-
ury. Cp.: Profesorowie Wydziatu prawa i administracji Uniwersytetu Warszawskiego
1808-2008. Warszawa, 2008. C. 102-103.

31 Redzik A. Op. cit. C. 261-262.
52 bid. C. 263.



K nekany ¢axynbrera mpasa

[...]

B T0 %€ Bpemsi To3BoJIs10 ceOe BHIIBUHYTh KAaHIUIATYPY
npod. Opecckoro yHuBepcutera E. BackkoBckoro,
OJHOIroO H13 HaWJIydlliuX HIUBUIMCTOB, pa6OTaBH_II/IX B
naBHell Poccum, monsika, BeAyliero JA0M TMOJbCKUM,
JKEJAIONIEr0 BO3BPATUTHCS B CTpaHy. MHe M3BECTHO, YTO
OH BBICKa3bIBAICS [B JAaHHOM KOHTEKCTe — BBIOHMpAU,
nognepxxuBat. — A.7.] 3a [omeiny u B Onvkaiiiee BpeMst
OXMIAETCA €ro BO3BpalleHue. BricmpammBan OH, MOXET
JIM PaCCUMTHIBATh HA COOTBETCTBYIOIIEe 3aHsTHe B [Tosblie.
ITpodeccop BacbKOBCKMiI NpPEKpacHO OCBEJOMJIEH He
TOJIBKO B POCCHIICKOM IIpaBe, HO U B IpaBe (hpaHIy3CKOM
¥ BOOOIIIE B 3aMaHOEBPOINEHCKOM, TaK YTO MPUOOpeTeHNe
ero st BuibHO OBUTO OBl TIEPBOKJIACCHBIM TpodeeM.
[Mpodeccop BacbkoBckuidi  00/MafaeT  BBIIAOIIUMUCS
NeJarOrMueCKUMU CIIOCOOHOCTSIMH.

Kapone Jliomocmanckuil,
npogheccop  epadxcoanckozo  npasa  akyivmema — npasa

Bapwasckozo Yuueepcumema >3

TpyaHoniepeBoguMoe BoipaxkeHue prowadzi dom polski, 4to
NPUOTM3UTENILHO TIEPEBOAUTCS KaK «BEIYITHA JOM MOTbCKU»,
HeoOs3aTeNIbHO 03HavaeT opraHu3anmio. CI0BO «JI0OM» JI0 Cero-
JHSITHETO THS B MOJBCKOM SI3bIKE MMEET TaKKe 3HAUEeHUE «Ce-
MbsI», OTCIOJIa BBIPAKEHUE «OH U3 XOPOIIIETro I0Ma», T.€. U3 XO-
polIer cemMby, NOMy4Yrns Xopoliee BocnutaHue. COOTBETCTBEH-

3 LCVA, 175. 2 (VI B), 200.



HO, CJIe/1yeT NPEANOJIIOKUTh, YTO B MUCbME TOJIBKO MOAUYEPKUBA-
eTcs1, uTo BachbKOBCKMIA 3HAET MOJILCKUMA, YIOTPEOJISET ero B ce-
MEWHOM KpyTy, BO3MOXHO, COOJTIOIaeT MOJIbcKKe Tpaauimu. Ko-
HEYHO, JJaHHasl Bepcusi TpeOyeT MOATBEPKIeHUsI, HO, HABEPHOE,
ere 60yiee COMHUTEIIBHO TO, YTO MPodeccop, MUPOBOU CYIbs C
1920 r. 3aHs1Cca MHOM AesaTebHOCThI0. C IPYroM CTOPOHBI, pe-
BOJTIOLIMOHHBINA Xa0C MOT TPUHYAUTH YYEHOTO K ITOMY.

HatuposanHoe 30 okts6ps 1923 r. nucbmo K. JlioToctancko-
IO SIBJISIETCS] OTHOM M3 XapaKTePUCTHUK, KOTOPbIe ObLIM BBICIAHBI
u3 pasHbix yacter [losbiim N3BECTHHIMU IIUBUJIUCTAMU U PEKO-
MEH/IOBJIA Pa3HBIX yUEHBIX, TTOCKOJIBKY PYKOBOJACTBO (haKyb-
TeTa NIPaBa U COLIMAJIbHBIX HAYK BO3POXKIEHHOIO YHUBEPCUTETA
Credana baropust B BuibHO ycTpomsio cBoeoOpa3Hbiid KOHKYPC
(B 1919 r. B BunbHO ObLT BOCCTAaHOBJIEH YHUBEPCUTET, Ha3BaH-
HbIA B 4YecTb cBOero ocHomarensi koponsi Credana batopus).
EcrecTBeHHO, TpoLiecc BO3POKACHUSI YHUBEPCUTETA, HECMOTPS
Ha JIaBHUE MCTOPUYECKUE TPAAULIMU, CTOJIKHYJCS C HEXBATKOM
KaJpOB.

Kak ykasbiBaeT M. TapkoBCKMi, B CBSA3U CO CJIOKHOCTSIMU
NpaBoBOM cuctemsl [lonpim TOro BpeMeH! BUJIbHOCKUE 1IUBU-
JIUCTBI PEIUIU OPraHM30BaTh ABE Kadeapbl I'pakJaHCKOro Impa-
Ba’*. He mepeuncrisisi BceX OCTaILHBIX KaHAWUAATOB U TPUYNHBI,
10 KOTOPBIX OHU HE MOTyYUId HOMUHAIIUY, B KOHIIE KOHIIOB BbI-

5% Tarkowski M. Poczatki wydziatu Prawa i Nauk spotecznych uniwersytetu Stefana
Batorego w Wilnie. Aspekt organizacyjno-personalny // Spoteczeristwo a wiladza.
Ustrdj, prawo, idée / Pod. red. J. Przygodzkiego i M.J. Ptaka. Wroctaw, 2010. C. 687.



6op nai Ha E.B. BacbkoBCKOro, X0Ts1 M3HaYaIbHO TTpeyIarajrch
Jpyrue KaHauaarypsl. Komuccus no ykoMIuieKToBaHuIo Kage-
pbI TPaXkJIAHCKOTO TpaBa, JEUCTBOBaBINEH B ObiBIIeM KoHrpec-
coBoM KoponesctBe, cocrosmas u3 pekropa Asbgonca Ilap-
YeBCKOro, fiekana B. 3aBaackoro u npod. ®panimiinka boccos-
ckoro (kcraru, nepeoquuka I'.®. IllepmeneBrnya Ha NOIbCKUA
SI3bIK ), TOCTAHOBUJIA PEKOMEHI0BaTh Ha 3Ty Kadenpy A-pa Ere-
HUs1 BackkoBckoro, ObIBILIEro mpodeccopa u MpopekTopa YHH-
Bepcuteta B Opecce™. OKOHYATEIPHO KOHKYpPC OBUT 3aBEpIIeH
B 1924 r. B o0mmpHO# MOTHBHPOBOYHON YacTH pEIIeHHs KO-
MUCCUM CPeJu TPoumX 3aciyr u nomkHocTer E.B. BacbkoBckoro
ObLIO YKa3aHo, uTo B 1918 r. oH ObuI iekaHOM (paKysbTeTa Mpa-
Ba (cnenyeT noHumarh, B Onecce), HOYETHBIM MUPOBBIM Cy/Aben
M TJIaBOM Che3la MUPOBBIX cyaed B Onecce, HOKHOCTH ObLIH
3aHMMAaEeMbI JI0 JIUKBUAAIIMU MUPOBBIX CYIOB OOJbIIIEBUKAMU B
1920 r.>° B cBsA3M ¢ 3TUM, YUMThIBasI TAKKE COACPKAHUE MTPOITH-
TUPOBAHHOTO BbiIe nuchbma K. JII0TOCTaHCKOro, COMHUTENBHO,
yro BacekoBckuil nosswica B BuibHe wim B [Tosbine BoooOIe
panbiie 1923 r.5” 3auatus B BunbHe npogeccop Haua He paHb-
e yeM B 1924-1925 akagemuueckom roay. B cBs3u ¢ Bbliiie-

3 LCVA, 175. 2 (VI B), 200, Zatacznik do L.630-1923/24.
3 LCVA, 175. 2 (VI B), 200, Zatacznik do L.630-1923/24.

37 Tak, A. Pei3uK ToXe CKJIOHSETCS K MBICITH, 4TO 10 1923 r. BacbkoBcKuil mpeObl-
Bas B Opnecce (Redzik A. Op. cit. C. 261). Xorts, 10 MOeMy MHEHHIO, HEJIb3$1 C TTOJTHOU
YBEPEHHOCTBIO 3TO yTBepkJaTh. He uckimoueHo, uyro ¢ koHua 1920 r. 1o ero npuesna B
Moy oH HaxoAMIICs BOOOIIIE B Apyroii crpane. K coxaneHuo, Ha JaHHBIH MOMEHT
CJIOKHO OTBETUTH Ha 3TOT BOIPOC.



CKa3aHHbBIM, T10 BCEH BUAMMOCTH, HETOUHOM sIBJIsIeTCS MH(popMa-
1us1, yTo BachkoBCKMiA ObLT 3aBeAyOMM Kadeapon rpaxk/IaH-
CKOro mpasa u nporiecca B 1921-1924 rr.

Cnenyer Takxxe OTMETUTb, YTO Npod. BacbKOBCKMIT W3Ha-
YaJIbHO MOJTy4Yr1 Ha3HauUeHue Ha Kadeapy rpaxJaHCKOro mpasa,
a He rpaxxganckou npouenypsl. CornacHo M. Tapkockomy, NH-
CTUTYTOM I'pa)JIaHCKOM IpoLeaypsl B nepuos ¢ 1923 no 1928
r. pykoBogus1 Kazumex IleTpyceBud U TOJBKO IOCTIE OCTaBJIe-
HUs HUM (pakysbTeTa ero Mecto 3aHsut E. BacbkoBckuii*®. Ha 3a-
cenanuy 21 HOs0pst 1928 r. coBeT (hakysmbTeTa MpaBa u 0OIIe-
CTBEHHBIX HAayK MPUHSII PELIEHUE B CBSA3U C YXO/IOM 3aMeCTUTE-
as npog. K. IlerpyceBrya nopy4uTs JIEKLIIMU MO TPAKAAHCKON
npouenype npod. BacbkoBckoMy. CoBeT MpoCHil ceHaT YHUBEP-
cuTeTa OJOOPUTH TO PEIlieHUE U MPEICTABUTH €ro B MUHUCTEp-
ctBo®.

Apocnas Typaykosckuli,
npoghbeccop pakyrvmema npaea u aomuHucmpayuu Bapuiaecikozo
ynusepcumema (Ionvwia)

Jopozomy omuy k 40-remuio e2o0 ad8oKAMCKO
oesimenvHoCmu

38 Iunoxeocm O.1O. Yka3. cou. C. 28.
3 Tarkowski M. Op. cit. C. 689-690.
0L CVA, 175.2 (VI B), 201.



IIpeaucaoBue

['maBHO¥ M HeNocCpeICTBEHHOM 3aavell aBTopa Oblla JJorMa-
THUYeCcKasi 00pabOTKa HAIIEro JEeWCTBYIOIIETO 3aKOHOIATEILCTBA
B 00JIACTH T'PaXAaHCKOrO Tpoliecca. DTUM OIPEASTINCh KaK
METO]] UCCIIEJOBAaHU s, TaK M OOIIMIA XapaKTep Kypca.

Wcropuyeckuil 3/1eMeHT, KOTOpbIii BOOOILE SBIsSETCA MPH
JOTMAaTHYECKOM M3yUYeHUH TpaBa TOJBKO OIHUM U3 CPEACTB K
YACHEHUIO CMbICTIAa JEUCTBYIOIIMX HOPM, B JAHHOM CIIydae J0J1-
’KeH ObLT OTCTYNHUTh COBEPLIEHHO Ha 3aJHUU IJIaH BBUIY TO-
ro, uto CyneOHble ycTaBbl 1864 T. — I1aBHBI HCTOYHMK HaIlle-
o CyaeOHO-TPOLIECCYaTBHOTO MPaBa — MOYTH HE UMEIOT KOpPHEH
B IIPE/LLIECTBOBABIIEM 3aKOHOJATENIbCTBE. bosbllie Mecta npu-
IIJIOCh OTBECTH CPAaBHUTEJILHOMY JIEMEHTY, 2 UMEHHO U3JI0Ke-
HMIO TIOCTAHOBJIEHUI COBPEMEHHBIX MTPOLIECCYAIbHBIX KOJIEKCOB
Hambosee BaXHBIX rocynapctB 3amaaHoi EBponbl: ®pannmmy,
I'epmanum u ABctpo-Benrpun. 13 31X KOOEKCOB (ppaHIly3CKUAN
NPE/CTaBJISIET MHTEPEC BBU/LY TOTO, YTO OH MOCITY:KUJI 00pa3lioM
IJIs1 LIeJIOTo psijia pOLIeCCyalIbHBIX YCTaBOB, B TOM YHCJIE OTYa-
CTU M JJIs1 HAIlIeTO, a FePMaHCKUIA, aBCTPUIICKUI U BEHT€PCKUM —
KaK HOBEHINNE U JIydIre 00pasibl KOAU(MUKAIN ITPOIIECCyaThb-
HOro npaea Ha 3anaje. Uto kacaercss AHIIIUM, TO €€ CyA0yCTPOii-
CTBO U CYJONPOU3BOJCTBO OTJIMYAIOTCS TAKUMHU CBOEOOPA3HBI-
MU, UCTOPUYECKH BBIPAOOTABIIMMUCS OCOOEHHOCTSIMH, UTO CO-
MIOCTaBJICHUE MX C KOHTUHEHTAJIbHBIMU TOPSAKAMU MOTJIO OBITh



TMOJIE3HBIM TOJIBKO B PEIKMX CIIydasiX.

Ene 6osbinie BHUMaHMST OOpAIIeHO Ha CEHATCKYIO TPAKTHKY U
IOPUIMYECKYIO JIMTEPATYPY — PYCCKYIO U MHOCTpaHHYI0. Pe3yb-
TaThl, K KOTOPbIM OHU MPUIILIM B BAXKHEUIIIMX BOIPOCAX MPOLEC-
CYaJILHOTO TpaBa, ObLTM KPUTUYECKH TTPOBEPEHBI M BHOCUJIHCH B
KypPC, HACKOJIBKO 3TO MPEICTABIISIOCh BO3MOXKHBIM 0€3 OMacHoO-
CTU NPU/IaTh MY YpE3MEPHYIO POMO3IAKOCTb.

Hapsiy ¢ aTOM 171aBHOM, 1IOrMaTUYeCcKo 3a/layeit aBTop Ipe-
CJIeIoBaJl U JIPYIYIO LieJib — TEOpeTUUecKylo. [leo B ToM, 4TO
HayKa I'pa)kJaHCKOro Ipolecca NepeKMBaeT B HACTOSILEEe Bpe-
Msl KPU3HC B IBOSIKOM OTHOIIEHUH. C OIHOW CTOPOHBI, TIOJIBEP-
ralTCcsl MPOBEPKE HEKOTOPbIE U3 OCHOBHBIX NMPUHIIMIIOB, SIBJISI-
IOLIUXCS1 KPAaeyTroJIbHBIMU KAaMHSIMU COBPEMEHHOTO CYJJ0yCTPOM-
CTBAa U CyAONPOU3BOJCTBA, KAKOBbl MPUHLMIIbBI KOJJIETHAJIBHO-
CTH, JIByX MHCTaHLMH, COCTSA3aTeNbHOCTH, YcTHOCTU. C pyroi
CTOPOHBI, IEPECMATPUBAIOTCS U 3aHOBO CTPOSITCSI OCHOBHBIE T10-
HATHS UCKOBOT'O MPOILIECca, B YACTHOCTH MOHSATHS UCKa U Ipa-
Ba Ha MCK, KOTOPbIE MPUIILJIOCh PACIIMPUTDh C BBEAEHUEM B T€O-
pHUIO Tpolecca TaK Ha3blBAEMbIX MCKOB O NMPU3HAHUM U O TIpe-
00pa30BaHUU IOPUINYECKUX OTHOIIEHUM, U JIENIAI0TCS MOMBITKU
MIOCTPOUTH OOI1Iee YUeHHUE O MPOIECCyaIbHbIX IeUCTBUSIX. B oc-
HOBE BCEX 3TUX pePOPMATOPCKUX HAYMHAHUM JIEKUT, KAK MOXK-
HO yOemuThCs Tpy ONvKaiiieM 03HaKOMJIEHUH C HUMH, MHOT/IA
SICHO CO3HaBaeMasi, HO ropasio yaiie Oecco3HaTeIbHO MPOBO-
JvMasi TeHAEHIMS K OCBOOOKIEHHIO TEOPUM Tpoliecca OT BIIU-
SIHUSI LIMBUJIMCTUYECKUX BO33peHui. Tak, B HacTosIlee Bpems



SIBJISIETCS yKe OOIIENPU3HAHHBIM, YTO MPOIECCYATbHOE MPABO
— BETBb MyOJIMYHOTO, a He YaCTHOTO TpaBa; BHIIBUHYTOE Bioso-
BBIM BO33pEHHUE Ha MPOIECC, KaK Ha MyOJIMYHO-TIPABOBOE OTHO-
IIIeHHE MEe/1y CTOPOHAMM U CYIOM, MOy4yaeT Bce Oobliiee pac-
MPOCTpaHEeHKE; [IMBIIIMCTUYECKOE TIOHSTHE MCKa KaK TpeOoBa-
HUSI, OOPAIIEHHOTO UCTIIOM K OTBETYMKY, 3aMEHSIETCS IPOIIeC-
CYaJIbHBIM TIOHSITUEM MCKa Kak TpeOOBaHMS MCTIA K Cymy (CM.
§ 72); IMBUIIMCTUYECKOE TIOHSTHE TTpaBa Ha UCK KaK MPUCYITIen
CYOBEKTHMBHOMY T'PaJIAHCKOMY TIPaBY BO3MOXHOCTH TIPUHY/IM-
TEJILHOTO OCYIIIECTBJICHUSI TIPU TTOMOIIH Cy/Ia 3aMEHSIeTCSI TIOHSI-
THEM IyOJIMYHOTO «ITPpaBa Ha CyIeOHYI0 3aIlUTY>», HAPaBJICHHO-
ro MPOTHUB Cy/a WK rocyiapctsa (cM. § 74); K mporeccyalbHbIM
JEUCTBUSM CTOPOH IEPECTAOT MPUMEHSTH IPaBUIIa MaTepPUab-
HOT'O TPk JIAHCKOTO MTPaBa OTHOCUTETBHO IOPUINIECKUX CIETIOK,
UX JEUCTBUTEILHOCTU U HEIECHCTBUTEIbHOCTH, BJIUSHUS OIIMO-
KM, OOMaHa, MpUHYXIeHUS, CUMYISn U T.4. (cM. § 80). Heko-
TOpPBIE TIPOIIECCYATIMCTHI YKe MPSMO U PELIUTENHHO 3asIBIISIOT,
9TO TIpOIIeCCyabHAsl TEOPHUsl JIOJDKHA COPOCUTH C CeOs OKOBBI
IUBWJIUCTUKY, CTaTh HA COOCTBEHHBIC HOTU M CTPOMUTD IPOIIEC-
CyaJIbHbIE TIOHATHS CAMOCTOSITEJILHO, Ha YHCTO MPOLIECCYATBHOM
ynmamenTe!.

BBujy Takoro nosnoxeHus COBpEMEHHOW HayKH I'PaKJaHCKO-
O Tpoliecca MPeCTaBIsAIOCh Oe3yCIIOBHO HEOOXOAMMBIM TTOJI-

61 Rosenberg, Stellvertretung im Process, 1908, 57. Cp.: Stegemann, Die Parteien
im Process (Zeitschrift fiir deut. Civilpr., 17 B., 343, 386-386); Franck (ib., 13 B.,
220) u np.



BEPrHyTh MOJPOOHOMY HCCIIEIOBAHUIO OCHOBHbBIE MTPUHIUIBI U
obmue moHsaTHs mporiecca. C 3TO0 IENbI0 aBTOp, BBIIEIVB
npuHLUIBL cypoycrpoucTsa (§ 10 u 15) u cynonpoussoacTsa (§
36), paccMOTpeJl 3HAYeHHE KaXJ0r0 U3 HUX MTOPO3Hb, a 3aTEM BO
B3aumoyerictum (§ 36 u 51). B utore oOGHapyXuI0OCh, YTO CH-
cTeMa IpaxJaHCKUX CYy/I0B U MOPSAAOK MPOU3BOJCTBA B HUX TO-
CTpOeHHI cyieOHbIMU ycTaBamu 1864 1. Ha pallMOHATBHBIX OCHO-
BaHUSIX U HYK/IAI0TCS TOJIBKO B IETAJIbHBIX MTONpaBKax. Bmecre ¢
TeM BBISICHUJIOCH U TO HAIpaBJIeHNE, KaKOe JKeJIaTeJIbHO ObUIO Obl
NPUATh CTOSIIEMY Ha OYepeIy MpeoOpa30BAHUIO HAINIEH MeCT-
HOW IOCTHULIAN®Z.

B TO Xe Bpemsi mepecMOTp OOLIMX MOHSATHH TI'Pa)KIaHCKO-
ro Mpoliecca MPUMEHUTENILHO K TOCTAHOBJIEHUSIM COBPEMEHHBIX
MIPOIIECCYaIbHBIX YCTABOB IMPHUBEJT aBTOpa K YOEXKICHUIO B Tpa-
BUJIBHOCTU TYTH, U30paHHOTO HOBEWIIIMM HaIlpaBJieHHEeM IpO-
LIECCYaIbHOW TEOPUM, CTPEMSILMMCS K IOCTPOEHUIO CUCTEMBI
MpoLECcCa HAa CAMOCTOSITENIBHOM (DyH/IaMEHTE HE3aBUCUMO OT 1IU-
BUJIMCTUYECKUX MpeArnochulok. C TaKOW TOUKM 3pEHUs] aBTOP
Jajt od1ee orpesesieHue NCKoBoro mporiecca (§ 1 u 34) u usjo-
KUJT yueHre 00 UCKe U O MPOLECCyaIbHbIX OTHOIICHHUSIX.

Uro Kacaercst CUCTeMbl U3JI0KEHMS, TO aBTOP CTPEMUJICS K
HAUOOJIBINIEN eCTeCTBEHHOCTH, MPOCTOTe W HarisaHoCTH. Jls
STOrO UM BBEJICHO JICJICHHE UCKOBOTO TTPOM3BOICTBA HA OOIIYIO

62 Korga 3akanumBazoch nedaranue Hactosimel kaurd, ['ocynapcrBennas yma u
TocynapcreenHsiit CoBeT IPUHSIIH MPOEKT pechOPMBI MECTHBIX CY/IOB, BHIPAOOTAHHBIH
COTJIACHTEIIbHON KoMuccrel. 3oxkeHne ero cogepkanus OyIeT caeslaHo BO BTOPOM
TOME Kypca.



u ocobeHHywo vactu (§ 35), a B 0COOEHHOM YacTu cHavasla m3-
JIOXEHO JIBUKEHHE MTPOCTOr0, HOPMAJIBHOTO TpoIiecca B 00ImeM
TIOpsIJIKE TIPOM3BOJICTBA, 3aTeM OCJIOKHEHHUs Imporiecca (Coeau-
HEHUE MCKOB, BCTYIUICHUE TPEThUX JIMI M TIP.) ¥, HAKOHEII, 0CO-
Oble (DOPMBI U TTOPSIAKU MPOU3BOJICTBA.



OO0bsicHeHHe COKpalleHun

Becmn. I1p. = Bectnuk Ilpaga.

I'pasico. 3ak. = rpaxJIaHCKHUE 3aKOHBI, IOMELIAIIIMECS B Y.
I 1. X CBona 3aKOHOB.

KypH. epadsico. np. = KXypHan rpaxJaHCKOro U yrojJlOBHOTO
1paBa.

Kypn. FOpuo. Oow. — XKypuan C.-Ilerepbyprckoro IOpunu-
geckoro OO1iecTsa.

Kypu. M. 10. = Xypnan Munucrepcrsa IOctrnmn.

FOpuo. Becmn. = FOpunnyeckuii BecTHUK.

Arch. civ. Pr. = Archiv fiir die civilistische Praxis.

Gruchots Beitr. = Beitrdge zur Erlduterung des deutschen
Rechts, begriindet von Gruchot.

Griinh. Zt. = Zeitschrift fiir das privat- und 6ffentliche Recht
der Gegenwart, herausgeg. von Griinhut.

Jahrb. f. Dogm. = Jahrbiicher fiir die Dogmatik des heutigen
rom. und deut. Rechts.

Zt. Zp. = Zeitschrift fiir deutschen Civilprocess.

V4eOHUKH, Kypchl, KOMMEHTApUU U TOCOOHS, YKa3aHHBIE B
§ 3—6, muTUpyIoTCA 1O (PaMWIKAAM ABTOPOB, PUYEM PUMCKHE
dpbl O3HAYAIOT TOMA, a apadckue Oe3 MpulaBlieHUs] 3HaKa §
— CTpaHMLIBL; pelieHus [ pakJaHCKOro KaccallMoOHHOrO Jienapra-
MeHTa CeHaTa LMTUPYIOTCS YKa3aHUEM roja U HoMmepa (Hamp.,
75, Ne 6 = pemienue ['paxn. kaccan. gern. 3a 1875 r. Ne 6), a pe-



IIEHUS IPYTUX JIENapTaMEHTOB OTMEUAIOTCS UX COKPAIEHHBIM
Ha3BaHueM (Yroi. = YronoBHoro aenapramenta, Cyn. = Cyneo-
Horo, O. c. = O6mero codpanus).



BBenenune

§ 1. Odoracmw epasicoanckozo npouecca *

FOpuanyeckrie HOpMBI, OTIpe/IeNisisi OTHOIICHUS MEX/IY I'Pax-
JaHAMW U TIPEAOCTaBJIsIsl OJJHAM U3 HUX IPaBa, a Ha JIPYTUX Ha-
Jarasi 0OsI3aHHOCTH, JICJIA0T 3TO B OOIIEH U OTBJIeYeHHOU (hop-
Me. B 3akoHax He roBopurcs 00 OTAETbHBIX Juiax — 00 MBa-
HoBe, [lerpose, [1aBioBe — 1 00 MX B3aUMHBIX OTHOIIICHHUSIX, &
UJIeT pedb BOOOIe O MOKYMATelsx, MpojiaBIax, HaHMMaTeIsX,
COOCTBEHHHUKAX, BJIAJIENIbIIAX, O YXOBHBIX 3aBEIIaHHUSX, JIOTOBO-
pax, MpaBOHAPYIIEHUSAX — CJIOBOM, O LIEJIbIX KATErOpHsIX JIMIL U
OTHOIIIeHHH. BeieacTBre 9Toro Kaxkaoe OTAeIbHOE JIUIO HE MO-
KET HAWTHU B 3aKOHAX HETOCPEICTBEHHOTO TIePEUNCIICHUsT CBOMX
1paB 1 0OSI3aHHOCTEMH, a YTOOBI Y3HATh WX, JIOJKHO JIeJ1aTh JIOTH-
YeCKHe BBIBOJIBI U3 IOPUINYECKUX HOPM, MOABO/S CBOE (haKTH-

63 Hegpeoves, Vuenne o0 wucke, Boi. I, 1895; Ipedeckyn, K yuenmo 00
ocymectsieHuy npaea, 1900; Pozan, Ilpouecc kak ropuauueckas Hayka (JKypH.
Mun. KOcr., 1910, Ne 8); Maavuues, 1, § 1-5; Azapesuu, 1, 1-21; I'onomcmen, 1—
12; Bueenvman, § 3, 4, 6; Hegpeowes, Kype, § 1; Yuebnuk, § 1. Drechsler, Ueber die
Begriffe Civilprocess und Rechtsstreit (Arch. civ. Pr. 62); Wetzell, § 1; Bayer, § 1;
Renaud, § 1; Menger, § 1-3; Birkmeyer, § 1, 4; Wach, § 1-6; Hellwig, 1, § 1,7, 8, 12;
Schmidt, § 1; Weismann, § 1-6; Kleinfeller, § 1; Kohler, § 2; Canstein, § 1; Schrutka, §
1; Pollak, § 14, 16; Balasits i Fierich, § 1-3; Garsonnet, § 1; Glasson, § 1; Chiovenda,
52 ss., 244 ss.; Simoncelli, Capo 1.



YecKoe MoJIoKeHHe Toj] aOCTpaKTHBIE Orpeze/ieHusl 3akoHa. Jla-
Ke B TeX CIIydasix, KOrjia OTHOIIEHHS TPaX/IaH OTPEJIeIISIOTCS B
KOHKPETHOH (pOopMe HApOYHO ISl STOTO COBEPIIAEMbIMH ClIEN-
KamH (JJOroBOpaMu, 3aBellaHusIMH ), BCe-TaKu (DOPMBI COBEpIIIe-
HMS CIIEJIOK, YCJIOBHS MX JCHCTBUTEIBHOCTH U I0PUAMYECKHUE TIO-
creacTBHsl 0OCYKAAI0TCS HA OCHOBAHMM MOCTAHOBJICHUH 3aKO-
HOJATEIbCTBA.

Takum 06pa3oM, KOHKPETHBIE MpaBa U 003aHHOCTH OT/IEIb-
HBIX T'PaXJaH MO3HAIOTCS UMM TOCPEICTBOM BBIBOJIOB U3 a0-
CTPAKTHBIX MPENUCAHUN IOPUAMUECKIX HOPM U (PaKTHUECKUX
00CTOSITENILCTB KAXJOro Ciydasi, T.e., TOBOpPSI KOpOde, IyTeM
KOHKpETHU3aIi HopM®,

B rpomaiHoM GOJIBIIIMHCTBE CITy4yaeB Ipak/aHe JIeIaloT Ofiu-
HAKOBBIC BBIBOJIBI U3 IOPUAMUYECKUX HOPM U JTIOOPOBOJILHO TPH-
BOJAT WX B ucniosHeHue. OIHaKO HepeaKo OBIBAET, UTO MEXIY
HYMU BO3HMKAET pa3HOIIACHe U YTO JIMIA, KOTOPHIE SIBIISIOTCS,
B CHJIy 3aKOHa, OOSI3aHHBIMU K COBEpIIIEHUI0 KaKUX-JTHOO JNEeH-
CTBUH B TOJIB3Y JIPYTUX JIMII, YKJIOHSIIOTCS OT MCTIOJIHEHUSI TUX
00513aHHOCTEH, TIOTOMY JIM, YTO HE XOTAT, WIU XKe IMOTOMY, YTO
HE MOT'YT WCIOJHUTh UX. B TakKX cllydasix mosiBisieTcsi He0OXO0-
JVMOCTh B KaKUX-JTMOO CrOco0ax pa3pelieHust ClIOPOB MEk1y
rpakjIaHaMU ¥ TIOHYXJICHUS UX K UCIIOJTHEHUIO OOSI3aHHOCTEH.
ITHX cOCOOOB HECKOJIBKO.

CaMbIM MPOCTBIM U €CTECTBEHHBIM IPECTABISIeTCS Ha Tep-

64 Hegpeoves, Yuenne o6 ucke, 27-30; Kype, 11-13; I'pedeckya, 71 u cn., 87 u e,
94 w1 cn.; Po3un, 25-26.



BBl B3[JISIi CAMOCTOSITESIbHOE OCYILECTBJIEHHE CBOMX IpaB C
NpPUMEHEHHEM, B Cllydae HaJoOHOCTH, (PU3UYECKON CHIIBI, T.€.
CamMonomousb B ee ABOsIKOM hopMe: camoynpascmea i camoooo-
ponbl. Tak M OCYHIECTBIIAINCH MPaBa B IEPBOHAYAJIbHBIE STOXH.
Io 3ameuannio Mepunra, «caMmOyIpaBCTBOM M MECTBIO, TUM JIU-
KUM BUJIOM MPABOCYMs, KaK Beipaxkaercs: bakon Bepynamckuii,
HAUMHAIO KakAoe mpaBo»*. OHaKO MPUMEHEHHUE ITOTO CIIOCOo-
6a cTajno OrpaHUYMBATHCS MO Mepe Pa3BUTHS IUBWIN3AIMUA U
YKpeIIeH!s FOCYIapCTBEHHO! BIACTH BBUAY €r0 HEHAIEKHOCTU
U HerenecooOpa3HocTu. B camom ferne, caMmoroMolib, ¢ OTHOM
CTOPOHBI, CTPAJIAET TeM ke KOPEHHbIM HeJOCTaTKOM, KaKOU BO-
o0I11e PUCYIIT MPUMEHEHUIO (PU3UUYECKOIN CUJIBI K pa3pelieHuIo
BCSIKMX CIIOPOB: MaJjiKa O JIByX KOHIIAX, ¥ MOOETUTEIEM MOXET
OKa3arbCs BOBCE HE TOT, KTO npaB. C Jpyrou CTOpoHbI, CaMOMO-
MOIIIb JIETKO MPUBOAUT K HACWIUIO HAJ YY:KOW JUYHOCTHIO, Ha-
PYILIEHUIO OOITIECTBEHHOTO MOPSKA U CTIOKOWCTBUS U K APYTUM
MIPECTYIHBIM JIEUCTBUSIM, TaK UTO B OJ1aroyCTpOEHHOM Tocyaap-
CTBE OHAa MOXET OBITh TEPITUMA TOJILKO B BU/IE UCKTIOUEHHU S, TTPU
HAJTMIHOCTH OCOOBIX YCIIOBUIA®,

65 Hepune, yx pumckoro mpasa, I, 1875, 102-103.

66 Bomnpoc o mpenenax 1 ycloBHAX AOMYCTUMOCTH CaMOIIOMOIIY MOJIEXKUT HCCIIe-
JIOBaHMIO HAyK I'pa’kJaHCKOrO M YTOJIOBHOTO TpaBa. B obimem, oH mpomkeH ObITh pas-
pelleH B TOM CMBICIIE, YTO TIACCHBHAS CAMOTIOMOIIIb (CaMOOOOpoHa) JoImycTMa 6e3-
YCJIOBHO, a aKTHBHas (CaMOYIPAaBCTBO) — MOCKOJIbKY HE BBIPAKAeTCsl B 3alpelleH-
HBIX YTOJIOBHBIMU 3aKOHAMU JEHCTBHSIX MJIM ONPABABIBAETCS] HEBO3MOKHOCTBIO 0Opa-
TUTHCSA 32 MIOMOUIBIO K OopraHam rocygapcrseHHoit Bnactu ( Windscheid, Pand., 1, §
122-123; Heyer, Die Selbsthilfe (Arch. fiir biirg. R., 1901, 19 B.); Friedemann, Die
Selbsthilfe, 1898). Bonee TecHble Ipeebl MOCTaBIEHbl CAMOIIOMOILU B PYCCKOM Jeii-



Jpyroit crmocod COCTOMT B TOM, UTOOBI CHIOpSAIIHE U30paiy,
0 B3aUMHOMY COIJIAIIIEHUIO, IOCTOPOHHEE JIUI0, KOTOPOMY OHHU
00a JIOBepSIIOT, ¥ TIOITPOCUJIM €70 PEIUTh, KTO U3 HUX ITPaB, 00sI-
3ysICb TOQUUHUTBHCS €r0 PEeHIeHUI0. TO — TaK Ha3bIBAEMbIN mipe-
metickuti cyo. Ho, Bo-1-X, OH MperosaraeT HaTMIHOCTh 000K0/I-
HOT'O COTJIACHsI COPSIIIUX U TOTOBHOCTh IOAUYMHUTHCS PELLIEHUIO
U30paHHOTO Ccyabu. Bo-2-X, MHOIIAa Mek/1y TpakjaHaMy HUKa-
KOro criopa HeT: o0e 3auHTEepPEeCOBAaHHbBIE CTOPOHBI OIMHAKOBO
MMOHMMAIOT 3aKOH U JENA0T M3 HEro OJWHAKOBBIE BHIBOABI, HO
CTOpOHA, 00sI3aHHAST MCTIOTHUTh KaKOe-JIMOO JIEHCTBHE B IOJTb-
3y JAPYrOil CTOPOHBI, YKJIOHSIETCSI OT 9TOrO, BOBCE HE OTpHIlas
CyIIIeCTBOBaHMS CBoel oOsi3aHHOCTH. HakoHer, B-3-x, Heorpa-
HUYEHHOE JOMYIIEHUE TPETENCKOIo Cy/la CBSI3aHO C OMACHOCTHIO
37I0yNOTPEOICHUI: BXOJISI B COIJIAIIIEHHE C TPETEUCKUMU CYIbsI-
MHU, TpaxJaHe MOTYT BECTU (PMKTUBHBIE CIIOPHI U TTOTyYaTh (PUK-
TUBHBIE PEIIeHHS C 1eJIbl0 00X0/Ia MOCTAaHOBJIGHUI 3aKOHA, KO-
TOpBIE JJISI HUX TIOYEMY-JIMOO HEBBITOIHBI WM CTECHHUTEIIbHBI.
BBury 31010 TpETEMCKUM Cyl XOTS ¥ JOITYCKAETCs AJIs pa3perie-
HUS IOPUJUYECKUX CIIOPOB MEX/1y TpakAaHaMu, HO HE MOXKET
MMETh 3HAYUTEIbHOTO IPUMEHEHUSI.

Ocraetcst TpeTuil crocod — odpaieHre K MOMOIIM rocyaap-
crBeHHOU Biactu. OH sIBJIsieTCs Hanbosee YIOOHBIM M BEPHBIM

cTByIOIIEM TipaBe (AHHenkog, CucteMa pycckoro rpaxj. npaea, I, 1910, 621 u cn.;
Byuxoeckuii, JeicTBYIOIMIA 3aKOH O caMoymnpaBcTBe U Hacuuu (KypH. rpaxn. mp.,
1873, Ne 1); Taeanues, Pycckoe yronoBHoe npaso, I, 1902, 616). [IpoekT rpaxa. yaox.
(xH. 1, onoxeHus odiye, ¢ oobsicHeHusaMH, 1903, 260 u cJ1.) 3HAYUTENBHO PACIIIH-
PSIET ST MpeIelTbl 1o 00pasity ['epMaHCKOro yIoKeHUsI.



JUIs1 JIALIA, JKEJAIOUIETO OCYIIECTBUTh CBOE MPABO. 3/1ECh YKE He
HYKHO COITIaCH€ NMPOTUBHUKA U HE ONACHO €0 COMPOTUBJICHUE:
rOCyIapCTBEHHAsI BJIACTh 00Ja/IaeT JOCTATOUYHBIMU CPEICTBAMHU
IUIsI TOTO, YTOOBI CIOMUTh YIOPCTBO OTAEIBHOTO I'paXJaHWHA U
MPUHYAUTH €r0 K MOBUHOBEHUIO.

[Ipu 3TOM, OAHAKO, rOCYJAPCTBEHHAS BJIACTh HE MOXET OKa-
3bIBaTh CBOIO MOMOIIb BCSIKOMY, KTO oOparmaercsl 3a Heid, Oe3
pazbopa. Hepenko Beab momoIy NpocuT TOT, KTO ee BOBCE He
3aCITyKUBAET, KTO B IEVCTBUTEIbHOCTU HE IMEET TOr'O MpaBa, Ka-
koe cebe mpucBanBaeT. [loaTomy, mpexae yem B3STh MO CBOIO
3aLIUTY TPOCUTEINS, TOCYAAPCTBEHHAsA BJIACTb JOJDKHA IPOBE-
pUTh MTPABOMEPHOCTH 3asIBJISIEMOrO0 MM TpeOOBaHUs, T.e. Ipa-
BUJIBHOCTh CIEJIAHHOTO MM BbIBOJIA U3 IOPUAMYECKHUX HOPM M
(bakTHUECKMX 0OCTOSITENTHCTB.

Takum 06pa3oM, Korja 4acTHOE JIMLIO OOpallaeTcs K rocyaap-
CTBEHHO! BJIACTU 3a COAEMCTBUEM IPU OCYILIECTBJIEHUN CBOMX
TIpaB, ei PeJCTONT: 1) MPOBEpUTh TPABOMEPHOCTh TPEOOBAHMS
MPOCUTEJNISI M 2) OCYIIECTBUTD €0, €CJIU OHO OKAXETCS MPABO-
MEPHBIM.

[NepBas 3agaua siBisieTcsi, roBOpst BOOOIIE, HECPAaBHEHHO 0O-
Jiee CJIOKHOM U TPYIHOM, YeM BTopast. UToObI TPOBEPUTH IPaABO-
MEPHOCTh TPeOOBAHUS IPAKAAHIHA, T.€. PABMILHOCTD CIEJIaH-
HOTO MM JIOTUYECKOTO BBIBOJA M3 (PAKTUIECKUX OOCTOSATENHCTB
Jie71a 1 HOpM OOBEKTUBHOT'O ITPaBa, HEOOXOAMMO YCTAaHOBUTh ITU
0OCTOSITENILCTBA, OTHICKATh MOAXO/SIINE HOPMBI U UCTOJIKOBATh
ux. Bee 310 npenmnonaraer 3HaHue JEUCTBYIOLIETO ITpaBa, OIbIT-



HOCTh B MPHMEHEHWU €ro, YMEeHHe pa30MparbCsl B IOpHIAYeE-
CKUX OTHOIIIEHHSIX — CJIOBOM, TpeOyeT CO3JaHust 0COOBIX Opra-
HOB BJIACTH, KOTOpbIe 001a1anu Obl HaJIeKaIel MOArOTOBKOM
¥ JIEICTBOBAJIY TIPU YCJIOBUSX, 00ECIIEUHBAIOIINX IMPABUILHOE U
OecrprcTpacTHOE paspelieHue aei. BeieacTBue 3Toro B CoBpe-
MEHHBIX KYJBTYpPHBIX TOCYIapCTBaX MPOBEPKA MPABOMEPHOCTU
NPeAbSABIISEMBIX IPaXIaHAMH APYT K APYry TpeOOBaHWA B 00-
JIACTU X YaCTHBIX TIPABOOTHOIIIEHUH TIOPyYaeTcst ClIeUaTbHBIM
OpraHaM BJIACTU, UMEHYEMBIM ZPANCOAHCKUMU CYOAMU , A JITTS Jie-
SITEILHOCTU UX YCTAHABJIMBAIOTCS OMpe/iesieHHbIe (hOPMBI U TTpa-
BWJIa, 0Opa3yollie OPraHu30BaHHOE MPOW3BOICTBO, Ha3blBae-
MO€ 2PANCOAHCKUM NPOUECCOM B TECHOM CMBICTIE CJIOBA, a TAKKe
CNOPHBIM CYOONPOU3BOOCMEOM — BBUIY TOTO, YTO OHO IIPOUCXO-
IMT B (hopMe criopa Mekay IpakJaHaMU Mepe CYJoM, WK UC-
KO8bIM — BBUJIy TOTO, YTO OHO HAYMHAETCS TIOCPEJICTBOM 3asiB-
JIEHWS1 OTHAM JIMIIOM MCKa (TpeOOBaHusI) MO OTHOIIEHUIO K Jpy-
TOMY JIHILY.

Bropas 3amaya cBOIMTCS K MPUMEHEHUI0 Mep (PU3UIECKOrO
NPUHYKICHUS: OTHSATHIO UIMYIIIECTBA Y HE3aKOHHOTO BJIaJICITbIIA
¥ Tiepejiaue ero HacTosIIeMy COOCTBEHHUKY, BBICEJICHUIO KUJTb-
1a U3 KBapTHPhI 32 MCTEYEHHEM CpPOKa HaliMa WU BCJIC/ICTBUE
HEyIIaThl KBAPTUPHBIX JEHET, YHUUTOKEHHUIO MTOCTPONKH, BO3-
BEJICHHOW Ha YyXOW 3emiie, U T.I. Bce Takoro poma aktuye-
CKHe JICUCTBUsI, COBEpIIaeMble C IIeJIbI0 OCYIIECTBICHHS TPH-
3HAHHBIX CY/IOM ITPAaBOMEPHBIMU TPEOOBAHUI TpaxkIaH, 00pasy-
0T MPOU3BOJICTBO IO UCTIOTHEHUIO CY/ICOHBIX PEIIeHWIA, HJTH UC-



HIOJIHUTEJIbHBIN MTPOLECC. DTU JEUCTBUSA HACTOJIBKO MPOCTHI, YTO
C YCTIEXOM MOTYT OBITh BBIIIOJHSIEMBI JIIOOBIM OpPraHOM BJIACTH,
XOTs1 Obl ¥ HEe OOJIAJIAIOIIMM TEMU CHEeIUATbHBIMU KauecTBaMH,
KOTOpPblE HEOOXOAVMBI ISl YIOBJIETBOPUTEIBHOTO pa3pelieHUs]
NIEpBOY 33/1a4 — [IPOBEPKU [TPABOMEPHOCTH I0PUANYECKUX TPE-
6oBanmii. [loaTomy rcnonHeHne cyneOHBIX peleHri mopyJaeT-
Cs1 He CaMHM CyJiaM, a IpyTUM, HU3IIMM OpraHaM BiacTH (cyaed-
HBIM IIpPUCTaBaM, MOJIULUK), AEUCTBYIOIIUM I10J, KOHTPOJIEM CY-
J0B.

BzaumHOE OTHOLIEHHWE MEXAY WCKOBBIM M HCIIOJHUTEIb-
HBIM [TPOM3BOJCTBAMH, HECOMHEHHO, TAKOBO, YTO NIEPBOE JOJIK-
HO TIPEAIIECTBOBATh BTOPOMY M CJIYKUTb JJI1 HETO OCHOBOW:
NpeXkAe YeM OCYIIECTBIIATh I0pPUANYECKUe TpeOOBaHMS Ipak-
JaH MPUHYIUTETBHBIM ITyTeM, He0OXOAUMO HX MpoBepuTh. Ho B
MICTOPMYECKOM Pa3BUTHUH TpoIiecca HaOMOAaeTcsl Kak pa3 mpo-
TUBOIOJIOKHOE sBJIeHNUE. [lepBOHAYaIbBHO I'paXkJAHCKUE Ipa-
Ba OCYLIECTBIISUTUCh UX 00JaAaTeNsIMUA MyTEM CaMOIIOMOIIH, U
TOJIBKO TOT/IA, KOIZIa MPOTUBHASA CTOPOHA OKA3bIBaJIa COMPOTUB-
JIEHVE€ UJIM OTPULIAJIA IIPABO, K OCYILECTBJIEHUIO KOTOPOro JIeJa-
JIMCh MONBITKU, MPOTUBHUKH 0OpallaIiCh K TpeTerckomy cyay ¢’

67 Heyer, 42; Hepune , Ilyx pumckoro mpasa, I, § 11 u 12. CyiecTByoT gaHHbE,
CBUICTENTLCTBYIOIINE, YTO YTOJIOBHBII MPOIIECC BO3HHUK PAHBINE MPakJAHCKOTO U UTO
OCYIIIECTBIICHHE I'PakaHCKO-TIPABOBBIX TPEOOBAHMI ITyTeM CAMOIIOMOIIA MOTJIO CO-
MIPOBOXJAThCSl EPBOHAYAIBHO OOpallieHUEM K Cyay TOJIBKO IPH TOM YCJIOBUM, €CJIH
00s13aHHbIE JIMI[a OKAa3bIBAJIM COMTPOTHUBIIEHHE B TAKOH (hopMe, KOTOpast ObLi1a MPecTyI-
HOMH: TOrJa rpakAaHCKO-TPaBOBOE TPpeOOBaHME MPEBPAIIATIOCH B YTOJIOBHO-TIPABOBOE
(Post, Grundriss der ethnologischen Jurisprudenz, II, 1895, 453). IlocnenoBarensHoe
OrpaHUYEHUE CaMOTIOMOII B PUMCKOM M TeépMaHCKOM rpaBe 3eiiddepT n3odpaxa-



[MposiBasitolieecss B TAKOM TOPSIJIKE Pa3Mule MEX/Iy OYeBH/I-
HBIMH, OECCTIOPHBIMU TPEOOBAHUSIMU | COMHUTEIIBHBIMU, CIIOP-
HBIMU COXPaHWJIO CBOE 3HAuUeHHWe 1Mo HacTosiee Bpems. U te-
niepb B 3aaJHOCBPOICHUCKUX MPOIIECCYaTbHBIX CUCTEMaX Ipak-
JTAHCKO-TTPAaBOBbIE TPEOOBaHM I, OCHOBAHHBIE Ha OECCITOPHBIX JI0-
KyMEHTaX, & UMEHHO Ha aKTaX, COBEPIICHHBIX MIPU yYaCTHH HO-
TApUYCOB WJIA CYIOB, OCYIIECTBIISIOTCS MPUHYIUTEIBHBIM ITy-
TeM, 6e3 MpeJBapuTeIbHON CyAeOHON MTPOBEPKU, KOTOpast Mpo-
U3BOJIUTCS TOJILKO B TOM CJTy4ae, KOr/Jia IPOTHUBHUK 3asIBUT CIIOP
B 00IIIeM ICKOBOM TOPSIIKE MMPOM3BOAICTBA.

Kpome yka3zaHHBIX (PYHKIIUET — MPOBEPKH IOPUINIECKUX Tpe-
OOBaHUIA, IPEABSABIISEMBIX TPAXKJAHAMU IO OTHOIIECHUIO JIPYT K
APYTY, ¥ KOHTPOJISl HAJl ACATEIBHOCTHIO OPraHOB, UCTIOHSTIONIMX
pelieHus1, — Ha TPakIaHCKKE CY/Ibl BO3JIAraeTcsi B COBPEMEHHBIX
rOCyIapCTBaX OCYIIECTBJIEHHE eIlle HEKOTOPBIX APYTMX 331a4 ro-
CYAApCTBEHHOT'O YITPaBJICHHUS.

XoTs B 00JIaCTH I'PaskIAHCKOT'O ITPaBa YaCTHBIM JILIAM IPeJI0-
CTaBJIeHbl CBOOOJIHAS WHWIIMATABA M CAMOJIESATESIbHOCTh, XOTS
OHHU MOT'YT OIPENESIAThH CBOM B3aMMHbIE IOPUIMUECKUE OTHOIIIE-
HMS TI0 COOCTBEHHOMY YCMOTpPEHHIO, TeM He MEHee U 31eCh BO
MHOTHX CJTydasix TpeOyeTcsl y4acTue OpraHoB rocyIapCTBEHHOM
Biactid. OHO HYXKHO TIpEXkJie BCEro ISl TOro, 4ToObI TPUIATh

eT Tak: 1-s crajusi — HeorpaHMYEHHOE T'OCIIOZICTBO CAaMOIIOMOIIIH, 2-51 CTa/iusl — Orpa-
HUYEHHUE ee MPaBOM 0OKaIOBaHUA, 3-51 CTausI — IPUMEHEHHUE €€ C MPeIBAPUTETbHO-
r0 pa3peuieHus BiIacTu, 4-s cTaus — yCTAaHOBJICHUE KOHTPOJIS HaJl Hewo, S5-51 craaus
— Tepexo]] MPUHYAUTEIBHOTO OCYIIECTBIIEHHUS IIPaB B PyKH FOCYIapCTBEHHOM BJIACTH
(Seuffert (Griinh. Zt., XII, 624-626)).



IOPUAMYECKUM CIeNIKaM HeoOXO/IMMbIe B MHTEpecax Kak camMux
COBEPLIAIOIIMX 3TU CAEJIKM JIMLI, TaK U JPYruX rpakaaH Mpoy-
HOCTb U 10CTOBEPHOCTh. C 3TOM LEJbI0 CAEIKU, UMEIOLIIE Hau-
Oosiee BakHOE 3HaueHUE B 000POTE, 3aKJIIOYAIOTCS MPU COAeH-
CTBUM OPraHOB I'OCY/IapPCTBEHHOW BJIACTH M 3aHOCSATCS B 0COOBIE
KHUTU, KOTOPbIE BELyTCS] STUMU OpraHaMu. TakoOBBI CAEJIKH, Ka-
caloluecs BEIHbIX MpaB Ha HEABMKMMbIE UMYILECTBA, 3aKJII0-
YyeHue Opaka, y3akOHEHUe U YChIHOBJIEHUE AeTel, U Ap. 3ateMm,
roCyapCTBEHHAs BJIACTh JIOJKHA 3a00TUTHCS, YTOOBI JIMIIA, KO-
TOpBIE JIMIIEHBI IeeCIOCOOHOCTH, MOTJIM YYacTBOBaTh B Ipak-
JaHCKOM 00OpOTE U C 3TOH IeJIbI0 Ha3HAYaTh K HUM OTEKYHOB
¥ TIONEUYUTEJIEN; JOJKHA IIPUHUMATh MEPBI OXPaHbl 10 OTHOLIE-
HUIO K MMYIIECTBY JIMII, BRIOBIBIIMX M3 TPAkJAHCKOT0 060poTa
BCJIEJICTBHE CMEPTH, JIMIIEHHU S TIPABOCTIOCOOHOCTH UJTH Oe3BECT-
HOT'O OTCYTCTBHUSI.

J1J151 BBITIOJIHEHU A HEKOTOPBIX U3 3TUX (PYHKIIMIA CYLLECTBYIOT
ocoOble yupexaeHus: (HoTapuasbHble, ornekyHckue, B LlapcTee
[Mombckom u [TpubanTuiickux ryOepHHUsIX — UIIOTEYHBIE); APY-
rie (PyHKLIMY PacIpelesisioTCs MEXAY TyXOBEHCTBOM (3aKJIIO-
YeHHUe U pacTopkeHne OpakoB), OOIMMU aAMUHUCTPATUBHBIMU
YUPEXKIEHUAMH ¥ OPraHaMy MECTHOT'O CaMOyTIpaBJieHUs (ropoj-
CKMMH, MEUIAHCKUMHU, KYNEYECKUMH YIPaBaMM); YacTh ke UX
BO3JIOJKEHA Ha rpaxJaHcKue cydpl. Tak, y Hac cynamu Mpous-
BOJIATCS y3aKOHEHNE BHEOpAuHbIX JIETEH, YChIHOBJIEHNE, YTBEp-
KJIEHUE JyXOBHBIX 3aBEIaHUI, OXpaHa HACJEJCTBEHHbIX MMY-
IIECTB U TIP.



JlesITeNIbHOCTh CYZIOB MO BBIMOJHEHUIO 3TUX (PYHKIMIA HO-
CUT Ha3BaHUE OXPAHUMENbHO20 CYOONPOU3B00CHEA , HA3BIBAEMO-
IO TaKXe HEMCKOBBIM, UM OECCIIOPHBIM, B OTJIMYHME OT UCKOBO-
IO, CIIOPHOTO.

WTak, rpaxIaHCKUI IIporiece B OOIIMPHOM CMBICIE CJIOBA 00-
HUMAaeT TPU MOPsiIKa MPOM3BOJCTBA JIeN B TPAXIAHCKUX CYIaX,
WM TPY BUJA CYJAONPOU3BOACTBA: 1) MCKOBOE (TpakJaHCKUU
NpOIIeCC B TECHOM CMBICJIE CJIOBA), 2) UCIOJIHUTEIbHOE® 1 3)
OXPaHUTEJBHOE.

COBOKYITHOCTb IOPUINYECKUX HOPM, ONPENEIAIOIIMNX YCTPOU-
CTBO U JIEATEILHOCTb IPAKAAHCKUX CYJIOB M COCTOSIIIMX MTPU HUX
BCIIOMOTATE/IbHBIX OPraHOB B TPEX YKa3aHHBIX HANPABJICHUSX,
00pasyeT 2panicOancKo-npoueccyarbHoe npaso , A Hayka, 3aHuma-
IOLIAsICS MCCIIEIOBAHUEM ITOTO I1PaBa, UMEHYETCsl HAYKOW 2padic-
0aHCcKo20 npouecca.

Tpu cocraBHbIE YacTU TPakJAaHCKOTo IMpoliecca B OOLIMp-
HOM CMBbICJIE HACTOJIBKO PA3HOPOJHBI, YTO OOHATh WX COfEp-
JKaHWe OHUM OOIIMM OIpeeIeHHEM PEIINTEIbHO HEBO3MOK-
HO. [To3TOMY MOMBITKY AaTh TaKOe OOIIee ONpeie/ieHne OKa3bl-
BaJICh HEYIAYHbIMU. Tak, HEPEJKO BCTPEYAIOILEeCs ONpeee-
HUE MPOLIECCa KaK <«IPUHYIUTETBHOTO OCYULeCMENeHUs: TPax-
JAaHCKMX TIpaB MY TIOMOIIM Cyaa» % xapakTepusyeT TOJbKO HC-

8 B pamem JEWCTBYIOIeM YCTaBe TePMUH «UCTIONHUTEILHOE TTPOU3BOIICTBO» YIIO-
TpeOJIsAeTCsl B APYrOM CMbICIIE — 1)1 0O03HAYEHU S TAK HA3BIBAEMOT'O PACUYETHOTO MPO-
W3BOJICTBA IPH B3bICKAHUM YOBITKOB, IOXOIOB U M31epkeK (cT. 896 u ci1.).

69 Wetzell, 2; Wach, 3; Drechsler, 407; Birkmeyer, 26; Menger, 20; Kleinfeller, 2;
A3zapesuu, 11.



MOJIHUTEJTbHOE MTPOU3BOJICTBO, HO HE OOHUMAET HA UCKOBOTO, HU
OXPaHMTENTLHOTO ¥ BIOOABOK IMPUITHUCHIBAET Cy1y (PYHKITUIO, BbI-
NOJIHSIEMYIO APYTYMH OpraHaMU BJIACTH, KOTOPbIM MOPYYEHO 3a-
KOHOM HCIIOJTHEHUE CyIeOHBIX peleHui.

[To ngpyromy BecbMa pacHpOCTPAaHEHHOMY OIpeAesIeHHIO,
CYIIIHOCTb T'Pa’k/JaHCKOIO MPOLIECCA COCTOUT B «IOPUINYECKON
3allMTe, OKa3blBAMOW TpakiaHam cyaamu» °. Ho mox Takoe
orpeesieHre MOAXOAAT TOJMbKO Te Cydau, Korja oOpalleHue
YaCTHOTO JIMIA K CYy/y BBI3bIBAETCS HAPYIIEHUEM €ro MpaB U KO-
I71a OT cyaa TpedyeTcst o(puiuaibHO MTPU3HATH, YTO HAPYIIIEHHOE
NPaBO MOMJICKUT 3aujunie. [la U B TaKUX CIIy4asix camas 3aIura
MIPOU3BOAUTCS HE CY/IOM, 2 OpraHaMH UCTIOJTHEHU S CY/IeOHbIX pe-
IIEHUH, KOTOpble (PaKTUYECKH BOCCTAHABJIMBAIOT HApPYIIEHHbIE
npasa. Bo Bcex ke mpoumx ciydasix, Korjaa rpakaane ooparma-
I0TCS K CYJly MPOCTO C LIEJIbI0 BHIECHUTH CBOU IOPUANYECKUE OT-
HOIIIEHU 1, 3ACBUJIETENILCTBOBATh UX O(PUIIMAILHO, PU3HATH CY-
IIECTBYIOIIMMU WA TIPEKPATUBIIMMUCS U T.[I., JEJIO UAET elle
HE O 3alllUTe MPaB, a TOJBKO O paclioO3HaBaHUM UX, KOHCTaTUPO-
BaHWH, TIOATBEPKACHUM, OTPaKJICHUU OT OYAyIIUX HAPYIIICHWH.

BcnencrBue HEBO3MOXKHOCTA OOOOIIUTh U OXBATUTh OIHOM
(opmysoi Bce Tpu BUIA IeSATETBHOCTH, OOpa3yIoIIue Coaepka-
HHE TPakKIaHCKOTO TMPOIIEeCca, CIeI0BATI0 Obl OMPEETUTh Kak-
JIbI U3 HUX TIOPO3Hb, & 3aTeM COEIMHUTDH BCE TPU OIpe/IeIeHUs
1 00pa3oBaTh U3 HUX OJHO — cloxkHoe. Ho u 9Ta 3amaua HeBbI-
MOJIHUMA, TIOTOMY 4TO (DYHKIIUM, BO3JIOXKEHHbIE HA Cy/d B IO-

70 Schmidt, 1-2; Hellwig, 1, 1; Simoncelli, 1, 11-13; Maavuues, 1, 1; Sneenvman, 24.



pSIJIKE OXPAHUTETBHOTO TTPOU3BOJICTBA, HE MOIAIOTCS, TIO MPH-
YIHE CBOETO Pa3HOOOpasusl M pa3HOXAPaKTEPHOCTH, TIOOOHOMY
0000IIIEHUIO.

BBuj1y 3TOr0 HEKOTOpHIE MPOIIECCYATUCThI COEIUHSIIOT BMECTe
oTpe/ie/IeH! si HICKOBOTO Y UCTIOJTHUTETbHOTO TIPOU3BOJICTB, OTrpa-
HUYMBAsCh OTHOCUTEIILHO OXPAaHHUTENIBHOTO 3aMEeYaHUeM, UTO U
OHO OTHOCHUTCSI K BEICHUIO IpaxkaaHcKux cymoB’!. Jlpyrue xe,
JaBasi OnpejeieHre Ipolecca, MPUypPOUMBAIOT €ro UCKIIIOUH-
TeJIbHO K UCKOBOMY TPOU3BOJICTBY 2.

Cronb ke HeyJayHbl TOMBITKA ONPENeNUTh TI'PakIaHCKUT
IPOIIeCC He C TOUKH 3PEeHUsT CyObEKTUBHBIX MPaB, KOTOPbIE CO-
CTaBJISIIOT MPEeJMET HCCIIeIOBaHUs Cy[a B MpoIiecce, a ¢ TOUKU
3peHusi HOpM OOBEKTHBHOTO MpaBa, MPUMEHSIEMbIX CyIOM TIpU
9TOoM. C 3TOM CTOPOHBI IPAKAAHCKUAN IIPOLIECC XapAKTEPU3YeET-
cs1 Kak «(hopma cyeOHOro OCYIIECTBICHUSI 00bEKTUBHOTO IPaX-
JAHCKOTO MpaBa B IPUMEHEHHUH K OIpeesssieMOMY UM KU3HEH-
HOMY OTHOIIEHUIO C IIEJIbI0 3alUThl YaCTHOIPABOBBIX WHTEPE-
coB»’?, OIHaKO B UCKOBOM ITPOU3BOJICTBE eJI0 UJIET ellle He 00
OCYIIECTBJICHMA HOPM, a 00 YCTAaHOBJICHUW COOTBETCTBHS WU
HECOOTBETCTBUSI STUM HOpMaM TpeOOBaHMI rpax[JaH, T.e. He O
(pakTHUECKOI1, a TOJILKO O JIOTUYECKON KOHKPETU3ALIUU JIENCTBRY-
IOITIEeTr0 3aKOHOATEIIbCTBA, TOJIBKO 00 MHTEJUIEKTYaJIbHOM PacIio-

71 Weismann, § 1, II; Engelmann, § 1; Kohler, 1; Canstein, 1.
2 Schrutka, 2; I'orbmcmen, 2.
3 Wach, 3; Schmidr, 1-2; Pollak, 101; Chiovenda, 54—56; Hegbeowes, Kype, § 1.



3HaBaHWM IpaBa’*.

Tpu Buga CyIoNpoOM3BOACTBA, OOpa3ylolue TpakIaHCKUN
MPOIIECC B OOLIMPHOM CMBIC/IE CJIOBA, MPECAEIYIOT pa3MYHbIe
1EJI ¥ OTJIMYAIOTCS KX bl 0cOOBIM XapakTepoM. [ToaTtomy oHn
JOJDKHBI OBITh M3y4aeMbl Opo3Hb. Ho Tak Kak Bce OHM Mpeq-
CTaBJISIIOT 00010 (DYHKIIUU TPAKIAHCKHX CY/IOB, TO U3JIOKEHUIO
UX JIOJDKHO TMPEAIIeCTBOBATh MCCJIEIOBAHUE YCTPOMCTBA ITUX
cynoB. Takum 06pa3om, U3 CaMOro CofiepsKaHMs TPakJAaHCKOTO
IpoLIecca BBITEKAET CUCTEMA Kypca.

I. YcrpoicTBo rpakJaHCKUX CYIOB.

II. ickoBoe cynonpou3BOACTBO.

[II. McnonauTensHOE CyI0IPOU3BOICTBO.

IV. OxpanutenbHOE CyqONPON3BOICTBO.

" pedeckyn, 229-230. Dto npuzHaeT 1 npod. Hedenper B npyrom mecre: Yuenue
00 ncke, 29-30, 40.



§ 2. Ucmounuxku
npoueccya.irbHoz20 npasa

[NepBeHcTBYIOIIIEE TIONIOKEHNE CPeIi NICTOYHUKOB TTPOIIECCY-
QJILHOTO TIpaBa 3aHMMAIOT B COBPEMEHHBIX KYJIBTYPHBIX TOCY-
JapcTBax 3aKOHOMATebHbe HOPMBL. Kak ycTpoyicTBO CcyneOHbIX
YUPEKJIEHHUH, TaK U IEATEIBHOCTh MX MO OOJBINEH YacTu orpe-
JensoTcs 3akoHaMu 6. OOBIYHOE TIPAaBO B COOCTBEHHOM CMBICTIC
CJIOBa HE MOXET B HACTOsIIIee BpeMsi CBOOOJHO Pa3BUBAThCS B
00JIaCTH IOCTUIIMY HU CPEIM TpaxaH, BEAyIIMX Jeia B Cylax,
MOTOMY YTO WX IPOIIECCyalibHasl IeATEeIbHOCTh COBEPIIIASTCS B
BUJIy ¥ TIOJ] KOHTPOJIEM CYy/IOB, HA B CAMHUX Cy/aX, MOTOMY UTO
OHH 00513aHbl PYKOBOJICTBOBAThCS B CBOMX JCHCTBHSIX 3aKOHAMHU
Y TIOCTAQHOBJICHUSIMU KOMITETCHTHBIX BiacTeid. Jlaxke B Tex ciy-
Yasix, KOrja Ha MpaKTUKe BO3HUKAIOT BOMPOCHI, HE TPEITyCMOT-
PEHHBIE MTPSIMO HUKAKMMH I0PHIMYECKIMU HOPMAMH, CYIIBI 0051~
3aHbl pa3peniaTh UX MO OOIMEMY CMBICTY HAIMYHBIX HOPM, TIO-
CpPEeNCTBOM JIOTUYECKOTO Pa3BHUTHS HX.

s Manvuues, 1, § 9-10; Azapesuu, 1, 64-99; I'onbmcmen, 12-26; Sneeavman, §
1; Hegpeoves, § 23. Obuiee yueHne 00 MCTOUHHMKAX IMpaBa Haubosee OOCTOSTENIBHO
paszpaborano npod. IlepmeneBnyem (Kypc rpakmanckoro mpasa, I, 1901, . 5;
Oo61mas Teopus npasa, I, 1911, r. 6). Wetzell, § 2, 3; Osterloh, § 43—44; Renaud, § 4;
Menger, § 5, 6, 8; Wach, § 10-17; Planck, § 1, 2; Hellwig, 1, § 2-5; Schmidt, § 5-18;
Weismann, 1, § 7-8; Kleinfeller, § 4; Canstein, 1, § 2; Schrutka, § 6-8; Pollak, § 16.

76 BenencTere 9T0ro GONBIIMHCTBO MPOLIECCYATUCTOB, TOBOPSI 00 NCTOYHMKAX Tpa-
Ba, HA3bIBAIOT TOJILKO 3aKOHBI.



Ho 3akoHbI He OXBATBHIBAIOT BCEX JIETasIel U TIOIPOOHOCTEN Cy-
JeOHOTo YCTPOUCTBA U MPOU3BOACTBA. OHUM pacCUUTaHBI HA TIPO-
JOJKUTEJIBHOE CYIIIECTBOBAHUE Y PUMEHEHUE; IPUTOM OHU HO-
CAT OO XapaKTep U PACHPOCTPAHSIIOTCS HAa BCE CYAbl WM TIO
MEHbIIIeld Mepe Ha BCE Cy/Ibl OHOM W TOM ke Kareropuu. [lo-
9TOMY B HUX YCTaHABJIMBAIOTCSI OCHOBHbBIE MOJIOKEHU S, HEU3MEH-
HbIE ¥ HEHapyILIMMbIe; IIPaBUJIa ke, Kacaloluecs criocoO00B 0Cy-
IIECTBJICHU I 3TUX OCHOBHBIX MOJIOKEHUH CyJaMU, CIIOCOOOB, KO-
TOPbIE MOTYT U3MEHSIThCSI B 3aBUCUMOCTH OT YCJIOBHI BpEMEHU
U MecTa, BhIpaOaThIBAIOTCS KaK BHICIIUMH OpPraHaMH CyAeOHOTO
yIpaBjieHusl, TaK U CAMUMH CYIEOHbBIMU YUPEXKICHUSIMU. DTU
npaBuiia 00pa3yloT 0coObIl MCTOYHMK MPOLIECCYATbHOTO IMpa-
Ba, HO MICTOYHUK BCIIOMOTATeJIbHBIN, POU3BOIHBIN, HOO NMEIOT
00s13aTeNIbHYI0 CHITy TIPY HAJIMYHOCTH JIBYX yCJIOBUM: 1) eciu He
MPOTUBOPEYAT OCTAHOBJIEHUSIM 3aKOHOB U 2) €CJIM UCXOASAT OT
KOMITETEHTHBIX OpraHoB BiacTu. IIpaBo m3gaHus Takux ods3a-
TeJIbHBIX MTOCTAHOBJIEHUH MO CyAeOHOMY BEIOMCTBY MPEIOCTaB-
JIeHO y Hac 1) camum cygam U 2) MAHUCTPY IOCTULIVHN.

CynebHoe Be1IOMCTBO MOJIb3YeTCsl B HEKOTOPOW Mepe MTPaBoOM
CaMOYTMPABJIEHHS: 3aKOH MPEIOCTABIISIET CyJaM CaMOCTOSITEIbHO
YCTaHABJIMBATH MPABUJIA, KACAIOIINECs «BHYTPEHHETO PaCopsi/I-
Ka JIeJIONPOM3BOACTBA», MO/l HA3BaHUEM Haka3oB (cT. 166 Yup.
CY[. YCT.) WA MHCTPYKIUH (00bsicH. B 168 cr.). [1pn uznanum
cyleOHbIX ycTaBoB 1864 T. mpemnosaragock, 4Yro OyayT COCTaB-
JIeHBI: OOIIHIA HAKa3 — JIJIs1 BCEX CYI0B U 0COOBIE — JIIsT KX A0TO
cyna B otaenbHocTH. HO 001IuMil Haka3 He ObUT COCTaBJIeH, U €T0



3ameHs0T «Bpemennbie nmpaBuia 15 mapra 1866 r., oTHOCAIIN-
€csl IO BHyTPEHHETO PacIiopsiIka B HOBBIX Cy/IEOHBIX YCTAHOBJIE-
HUsIX». OcoOBIe ke HaKa3bl COCTABJISUTUCH M M31aBasuCh. O HUX
Oyzet peusb B § 29.

MUHHCTpP IOCTULIMA MOXET JIelaTh U3MEHEHUs] B MpaBuIiax,
KacaloIuXcsl BHYTPEHHETO Paclopsijika B CyAeOHBIX YUpexke-
HUSIX, 70 COCTaBJICHHS TIOCJETHUMU OCOOBIX HAKa30B (ITPUM.
K cT. 173 Yup. cya. ycT.); UBMEHSATh CAeJIaHHOE BPEMEHHbIMU
HITaTaMy CyJeOHbIX MaaT U KaCcCAllMOHHBIX JernapraMmeHToB Ce-
HaTa pacrpe/ie/ieHre YNHOB KaHTESIPUIA ITUX CYIeOHBIX yupe-
KJIEHUM U CYyMM Ha ux coaepxanue (mpum. K cr. 120 Vup.);
U3/1aBaTh MpaBUIa OTHOCUTENIBHO CITYKEOHBIX 3aHSATHIA KaHIU-
JIaTOB Ha Cy/eOHble NOKHOCTH, MOPSAKA BHIIAYU MM CBHIIE-
TEJIbCTB, paclpee/IeHUst MeX, Iy HUMU OKJIaZIOB M MOCOOUH, CO-

CTaBJICHUsI OTYETOB 00 UX JeATeIbHOCTH (CT. 419 1) u nip. Hanee,
MUHUCTP IOCTULIMH, 110 COMJIAIIEHUI0 C MUHUCTpamMu (DUHAHCOB
Y TOCYIaPCTBEHHBIM KOHTPOJIEPOM, U3JA€T MPaBUIa O MOPsIKE
npueMa, XpaHeHHUsI U PacXOJOBaHUs JICHEKHBIX CyMM, MOCTYyTa-
I0IIUX B Cy/IeOHbIC YUPEXKICHHS, OTUETHOCTU M CUETOBOJICTBA 110

YKa3aHHbIM CyMMaM (CT. 75!, 183"), a no cornamenmo ¢ MuHu-
CTpoM (PMHAHCOB YCTaHABJIMBAET TAKCY BO3HAIPAXKICHUS IMPH-
CSIKHBIX TIEPEBOIUMKOB (CT. 426).

K uncny BcriomoraTenbHbIX MCTOUYHUKOB IMPOLIECCYAIBHOTO
MpaBa MPUHALJICKUT Yy HAC TaKxke cydeOHas MpaKkTUKa BCIE-
cTBUe TOro, 4yto CeHat pu3HaeT 32 CBOMMHU pa3bsiICHEHUSIMH, Ja-
BAEMbIMHU TIPY pa3pelieHuy el B KACCAIIMOHHOM TOpsiJIKe, 00sI-



3aTeJIbHOE 3HAUCHHUE Uil BCEX CyNeOHBIX YUPEkJICHUH, MOJIBe-
JOMCTBEHHBIX eMy. X0Ts1 3T0 MHeHue CeHara OTHOCUTENILHO CH-
JIbl CBOMX PEIlICHUI He BHITEKAeT U3 JIEUCTBUTEILHOTO CMBICTIA
3aKOHOB, omnpejensonmx kommereHmio CeHata (00 3TOM CM.
§ 26), TEM HE MEHEE C HUM HEOOXOAMMO CUMTAThLCS, TAK KaK OHO
NIPUHUMAETCS K PYKOBOJICTBY HUBIIVMHU CYJAMHU.

Takoe e 3HaueHUE, KaK pelleHus [ paxaaHCKOro Kaccaru-
OHHOI'0 JIelapTaMeHTa 10 OT/ICJIBHBIM CY/ICOHBIM JIejIaM, UMEIOT
pelleHHMs ero ke, a Takke OO0Iero coOpaHus KacCallMOHHBIX Je-
MApTaMEHTOB C y4acTreM 1-To JienmapraMeHTa u 6e3 Hero, 1mocTa-
HOBJISIEMbIE TIO TPEJIIOKEHUSIM MUHUCTPA IOCTUIIUY WA TIEPBO-
MPUCYTCTBYIOIIETo B 001mux coopanusix CeHara C 11eJIbI0 pa3bsic-
HEHHsI BOIPOCOB, KOTOPbIE HEOAMHAKOBO Pa3pelIalTCs pa3Hbl-
MU Cy/laMH WK BO30YKIAl0T COMHEHUS Ha TPAaKTHKe. JTH pe-
IIEHUS B TOM ciTyvae, ecii CeHat pu3HaeT HyKHbIM, TyOJInKY-
I0TCS «Ha OOIIIEM OCHOBAHMUW», T.€. TaK K€ M C TOIO K€ ILIEJIBIO,
KakK ¥ OObIKHOBEHHbIE KaCCAlIMOHHbIE PEIICHHS],  IMEHHO YTO-
OBI CITy)KUTh «PYKOBOZICTBOM K €IMHOOOPa3HOMY MCTOJIKOBAHHIO

Y NMPUMEHEHUI0 3aKoHOB» (cT. 117, 160, n. 14, u cT. 259! VYup.
CyJ. YCT.).

CyneOHast IpakTHKa, YCTAaHOBHBIIASICA B KAKOM-JTMOO OTpe-
JIeJIEHHOM Cyjle, Ha3bIBAETCSl OYEHb YacTO Cy/l1eOHbIMU OObIYas-
mu (usus fori, Gerichtsgebrauch). Ho Mexay stumu oObldassMu
Y HACTOSIIIIUM OOBIYHBIM IPABOM B COOCTBEHHOM CMBICTIE CJIO-
Ba MMeeTCs CYIIECTBEHHAas pa3HuUlla: OObIYHOE MPABO MPEACTaB-
JsieT coOOM CaMOCTOSTENIbHBI UCTOYHUK IpaBa, 3aMEHSIONHIA



IUIsI OTIPEIeNIeHHOTO Kpyra OTHOIIEHUI 3aKOHO/IaTeIbHbIe HOP-
MBI, TOT/Ia KaK Cy/neOHasi MPaKTUKA TOJBKO Pa3BUBAET ITH HOP-
MBI ¥ YCTaHABJIMBAET CIIOCOO UX MpUMeHeHusl. BenenctBue 31o-
ro 0OBIYHOE [TPABO MOKET ObITh OTMEHEHO MJIM 3aMEHEHO TOJIBKO
OOBIYHBIM K€ TIPABOM WJIM 3aKOHOM, a CyaeOHas MPaKTUKa Me-
HSIETCSI KaK CAMUM CYJIOM, KOTJIa OH yOeTUTCsI, YTO OHA OCHOBAaHA
Ha HEeMPaBUJIbHOM TTOHMMAaHWH 3aKOHOB, TaK Y BBICIIIUMU Cy/1e0-
HBIMH WHCTaHIIUSIMU.

Ocoboe 3HaYeHue MpUIaeT Hallle 3aKOHOJATETbCTBO MPAKTHU-
K€ KOMMEPUYECKHUX CY/IOB, pa3pelasi UM PyKOBOJICTBOBATHLCS TTPU
OTCYTCTBHMH SICHBIX U TOUHBIX 3aKOHOB KaK TOPrOBBIMU OObIYAsI-
MU, TaK ¥ CBOUMHU COOCTBEHHBIMU PEIIEHUSIMU [0 OAHOPOAHBIM
nenam (cr. 327 Ycr. cya. Topr.).



§ 3. Pycckoe 3aKOHOATENbCTBO

[MaBHBIM ¥ OCHOBHBIM MCTOYHHMKOM HAIIIETO COBPEMEHHOTO
cyaeOHO-TpolieccyanbHOro rnpasa sipistiorcsi CyneOHble yCTaBbl
20 Hos10ps 1864 .77 [lo m3aaHus UX IeHCTBOBAJIM ITPOIeCcCyab-
HBIE 3aKOHBI, TTOMeIIaBirecs: Bo Bropor yactu X toma CBona
3aKOHOB, a BIIOCJIEICTBUY IIEPEHECEHHBIE BO BTOPYIO YacTh X VI
ToMa. OHU TIPEACTaBISAIN COOOI0 MO OOJIbIIe YaCTh MEeXaHU-
YECKOE COEIMHEHNE PA3HOBPEMEHHO U3JJaHHbIX Y3aKOHEHUM, OT
Vnoxenusi 1649 r. BILoTh 10 nmo3aHeuiero Bpemenu. Heyno-
BJIETBOPHUTENILHOCTh UX OblJIa OCO3HAaHA BCKOpe 1o n3aanuu CBo-
JIa 3aKOHOB, TaK YTO BMECTE C COCTaBJICHUEM YIIOKEeHHSI O HaKa-
3aHusX 1845 r. HauanmMch pabOTHI MO MOATOTOBJICHHIO pepOpMBI
CYIeOHBIX M MPOIECCYATbHBIX TTOPSIIKOB.

Vixe B 1843 r. maBHoynpasisiommii Kanuensipuenn Ero Be-
mudectBa rpad biaynoB BeipaGoTam Ha OCHOBAaHWU JOCTABJICH-
HBIX EMY 3aMeUaHUil YMHOB CyIeOHOTO BEIOMCTBA OTHOCUTEJIHHO
HEJIOCTaTKOB IPOLIECCYAIbBHOTO 3aKOHOJATEIbCTBA MPOEKT 4Ya-
CTUYHBIX yydilieHui. BeieacTBue npoTuBoaencTBUS CO CTOPO-
HBI TOTJAITHEr0 MUHUCTpA IocTuiuu Tp. [laHnHa, He cornarias-
IIErocsl HM Ha KaKkKe «HOBIIEeCTBa», Tp. BiiynoB ncxomaraictBo-

7 Hcropus cocTaBiieHus CyqeOHbIX YCTaBOB 1864 r. u3joxkeHa B CJief. COYMHEHHH:
Locaruues, OcHoBH cyne6HO pedpopmer, 1891; W3 smoxu Bemukux pedopm, S5-€
u3n., 1894, 365 u cin.; l'eccen, Cynednas pecdopma, 1905; burwmox, K ucropuu cy-
ne6Hou pedpopmsl (Pyce. Bor., 1894 ., Ne 11-12).



Ba1 B 1850-1852 rr. yupexieHue ocoObIX KOMUTETOB ISl CO-
CTaBJIEHUS IPOEKTOB YCTABOB I'Pa’KJAAHCKOIO M YrOJIOBHOIO CY-
JONPOU3BOACTBA. []e0npOn3BOIUTENEM I'PakKIaHCKOTO KOMUTE-
Ta ObuT HazHaueH C.U. 3apyansiii. Ha paboty komuTeTa okasa-
JIM Ype3BbIYANHO OJNAronpusTHOE BIWSHUE MMPOUCHISIIUN T0-
cne KpbIMCKO# BOMHBI TIEPEIOM B PYCCKOM KMU3HU U HEOOBIKHO-
BEHHBII MoAbeM Ayxa B oOmiecTBe. He orpaHnumBasich yactuy-
HBIMU NI€peIeJIKaMUi, KOMUTET BCTYITUII Ha ITyTh KOPEHHOTO TIpe-
00pa30BaHMsI M COCTaBHJI MTPOEKT HAa HOBBIX Havasax, I1eIeco-
00pa3HOCTh KOTOPBIX ObLIA yKe MPU3HAHA 3aIaJHOEBPOIIEHCKOM
HAyKOW M 3aKOHOJATEIbHOM NpakTUKou. Ho Tonbko ¢ oTMeHou
KPEerocTHOro mnpasa B 1861 r., npeBpaTuBIlieil MHOTOMUWJIJTUOH-
HYI0O Maccy OecrpaBHBIX paOOB B CBOOOIHBIX I'pakAaH, cO3/a-
JIach HaJUIeKaIasi movBa AJIsl MPOBEJCHST KOPEHHOH CyneOHON
pedopmbl. B Tom ke 1861 r. cocrosinock Beicovaitiiee nose-
nenue o BosnoxeHnu Ha 'ocynapcrBennyio Kanuenspuio o0s-
3aHHOCTHM U3BJIeYb U3 COCTaBJIeHHbIX Mpu rpade baynose mpo-
€KTOB OCHOBHbIE Havasa. B nomouip Kannenspuu, riae riaBHyo
pOJIb Urpasl ONsATh-TaKU 3apyaHblid, ObUIM MPUIJIALIEHBl HAOO-
nee Bolatomuecs opuctsl (Bynikosckuit, CTossHOBCKkMiA, POBHUH-
ckui, [To6enonocues, [TnaBckuit). Bckope, oqHako, oOHApyXKH-
JI0Ch, YTO MPOEKTHI TP. BiIyIoBa He cormacoBaHbl MEXAy coO0Io,
TaK 4TO NMOHAI00MIIACh MOJTHAS TiepepadoTka ux. B 1862 r. 1o xo-
JataicTBy KH. ['arapuHa, KOTOpbId cMeHW Ip. biynosa B 10K-
Hoctu npeaceaarens ['ocynapcrsensoro Cosera, ['ocynapcreeH-
Hoil Kanuenspru Obiia mpenocraBieHa Boicoyaiiimmm mosesne-



HHUeM TOJIHAs1 CBOOO/IA IEHCTBUI MPH BHIPAOOTKE OCHOBHBIX Ha-
JaJi MpeJICTosIBINeH cynebHor pedopmbl. Bot uto rmacumi stort
NePBOCTETIEHHBII [J1s1 UICTOPUM PYCCKOTO Ipoliecca U nmporpecca
JOKYMEHT: «...U3JIOKUTb B OOIIMX YepTax coodpakeHus [ocy-
JnapcTBeHHOU KaHiiensipuu 1 NpuKOMaHIMPOBAHHbIX K HEW I0pU-
CTOB O TeX IVIABHBIX Hayaslax, HECOMHEHHOE IOCTOMHCTBO KOMX
NPU3HAHO B HACTOsIIIEE BPEMsI HAYKOIO M OMbITOM €BPONENCKUX
rOCY/IapCTB U MO KOUM JOJIKHBI OBITh Pe00pa30BaHbl CyAeOHbIe
yactu B Poccun»’®. Yepes yerbipe Mecsnia OCHOBHBIE Hauaia
OBbLI TOTOBBI, 3aTEM PACCMOTPEHHI U 0H00peHsbI ['ocynapcTBeH-
HeiM CoBetoM u 1o Beicovaiiiiem yTBepxkaeHuu 29 ceHTI0ps
1862 r. onyonukoBanbl B CoOOpaHUY Y3aKOHEHHMI U pacIiopsike-
HUIA PaBUTENTLCTBA, YTOOBI JaTh BO3MOKHOCTD JKEJIAIOIIIM BbI-
CKa3aThC M0 MOBOAY npeacrosmen pepopmsl. Kenawomux oka-
3aJ10Ch OOJIbIIIE, YeM MOKHO OBUIO OKMIATh: TIOCTYITUJIO CBBIIIE
440 3amevaHuil OT CyeOHBbIX fesATelNel, TpodeccopoB U JPyrux
JMLl. DTU 3aMe4YaHUsl COCTABUJIM ILLECTh MEeYaTHbIX TOMOB. [l
NoIpPOOHOTO Pa3BUTHSI OCHOBHBIX Hadasl OblTa 00pa3oBaHa OCo-
6ast KoMHcCHs TIOJL MpeJiceaTeIbcTBOM byTkoBa M ipu Onnokaii-
meM ydactuu 3apynHoro”. C rnopa3uTesbHON ObICTPOTOM, B Te-
yeHue Bcero 11 mecsirieB, KOMUCCHS TIPU COACUCTBUM TIPUIJIA-
IIEHHBIX CIEIMATUCTOB U3rOTOBIIIA MPOEKTHl YUPEKACHUS CY-

78 Licanunos, OcHOBBI, 47.

79 HearensHomy ydactuio C.J. 3apynHoro Bo Bcex pazucax padoT Hemasio 0Os3aHa
cyaeOHas pechopMa CBOUM OBICTPBIM U YOAYHBIM OcyIiecTBIeHueM ( Joicanuues, 3a-
PYIHBIA 1 cyne6Hast pechopma, 1888).



JeOHBIX YCTAaHOBJIEHUH U YCTaBOB I'PAKIAHCKOTO M YTOJIOBHOTO
CYIOIIPOM3BOICTBA C OOIMMPHBIMY OOBSCHUTETBHBIMU 3aITUCKA-
mu. [To uctpeboBaHNM 3aKTIOUEHUI OT YNHOB Cy/IeOHOTO BEIOM-
CTBa IIPOEKTHI Niepenuiv B iekadpe 1863 r. Ha paccmoTpenue ['o-
cynapctBeHHoro CoBeta U 1o 0l00peHUuM UM MoIyunid Brico-
yaiiee yrBepxkaeHue.

20 Hos10ps1 1864 T. cocrosuics Beicovaimii yka3z Cenaty 00
OIyOTMKOBaHUM HOBBIX YCTaBOB. B 3ToM Ykaze ObLIO cKazaHo,
MeXIy TIPOYUM: «... PACCMOTPEB CHU MPOEKTHI, MbI HAXOINUM,
YTO OHM BIIOJTHE COOTBETCTBYIOT KEJIAHUIO HAIIIEMY BOJIBOPUTH B
Poccuu cya ckopblil, MpaBblil, MUJIOCTUBBIN U PaBHBIM ISl BCEX
MO/IJAHHBIX HAIIMX, BO3BBICUTH CY[€OHYIO BJIaCTbh, JaTh €il HA/l-
JIeKAITYI0 CAMOCTOSITEIbHOCTh U BOOOINE YTBEPAUTH B HApOJe
HaIlleM TO yBaKeHHE K 3aKOHY, O3 KOero HeBO3MOXKHO OOirie-
CTBEHHOE OJIarocOCTOSIHME M KOTOPOE JOJKHO OBITh MOCTOSIH-
HBIM PYKOBOJIUTENIEM JEHCTBUIA BCEX U KaKA0T0, OT BBICILIETO JI0
HU3IIIET0».

Srtumu crnoBamu Llaps-ocBoboauTeNs Kak HeJlb3s sipye oxa-
PaKTepU30BaHO BeJIMKOE 3HaYeHue cyneOHou pedopmsbl 1864 .
HeiictButensHo, CyneOHble YCTaBbl MPECTABISIN COO0M CTOMb
K€ TMTAaHTCKUI Iar Brepe B 00JacT CyAeOHOTO yIpaBJeHuUs,

80 Bce MaTepHaIb o CyIeOHOM pechopMe cocTaBsoT 74 ToMa «Jlena o mpeodpaso-
BaHUM CyIeOHON YacTu». TTofHble 9K3eMILIApBI 3TOro «Jlea» Oblin nepenans B Ile-
TepOyprekyio myoanyHyio 6uoaMoTeKy, B apxuB I'ocynapcrsertoro CoBera u B O1O-
smoteky 2-ro otnenenus Kanuenspuu Ero BenmnvectBa. Onuch «Jlena», cocraBieH-
Hast 3apyAHbIM, HanleuaTana B Kuure Joicanuuesa: OCHOBHI CyaeOHON pedhopMsI (TTpH-
JIOK.).



KakiM ObLJIO B 00JIACTH BCEro BOOOIIIE IPaXJAHCKOTO ObITa YHH-
YTOXEHHUE KperocTHOro nmpasa. CyneOHble YCTaBbl He OTPaHUIH-
JIUCh TIOTBITKON YIyYIIUTh MPEKHUI MTPOTHUBIINK U pa3jiaras-
HIUIACS CyAeOHO-TIPOLIeCCyalIbHbII CTPOM, a CO3/1aJIM COBEPIIIEH-
HO HOBBI, IOPBaB BCSKYIO CBsI3b C MpouuibiM. OHU TTpou3Be-
JIM CBOETO POAiA TEOJIOTMYECKUM NIEPEBOPOT, BBIIBUHYBIIUN HO-
BYI0 (pOpMaIIMIO, MOJIOKUBIIMKA HAYaJI0 HOBOU 3Pbl B I0pUANYE-
ckoM pazBuTur Poccun. Maso toro, cyae6Hoto pecpopmoit 1864
r. Poccus onepenuia naxe HEKOTOPbIE 3araJHOEBPOIENICKIE T0-
CymapcTBa B 0OJIACTH MPOIECCYaIbHOTO TIpaBa. Te Havasa, Ko-
Topble JiexkaT B ocHoBe CydeOHBIX YCTaBOB, MOJTYYMJIU TOBCE-
MECTHOE NPUMEHEHUE B TEPMAHCKUX IOCYJapCTBaX TOJBKO 4Ye-
pe3 nonropa necarka et (B 1877-1879 rr.), mocie oOpa3oBa-
Hus ['epmaHcKol nmniepuy, a B ABCTPHH — B 00JIaCTH TPpaxkaaH-
CKOTO Tpoliecca — enie nosaHee, B 1895 r. BrionHe npaBuiibHO
MOSTOMY BBIPA3WJICSI OJIMH aBTOP, UTO «HAIlle HOBOE CyrneOHoe
3aKOHOJIATEJILCTBO BO BCEH CBOEH COBOKYITHOCTH, KAKOBBI ObI HU
ObLTM €r0 TeXHUUYECKHe HEIOCTATKU, €CTh 3aKOHONATENIbHBINA U
YMCTBEHHBIN TAMSATHUK, TOJKEHCTBYIOIIUH CITYKUTh B OT/IAJICH-
HOM MOTOMCTBE BEJIMYAMIIIEI0 YECThIO HAIlIero BpeMeHu» 8. Ecte-
CTBEHHO Tak:ke, uTo Cy/neOHble YCTaBbl ObLITM BCTPEUEHBI MHTE-
JIMTEHTHBIM OOIIECTBOM C BOCTOPIOM U BBI3BAJIH JIECTHBIE OT3bI-
BBl KaK B PYCCKOM, TaK ¥ B MIHOCTPAHHOM TevaTu®?,

81 bezo6pazoe, Mbiciu 1o noBoy MupoBoi cyaeOHol Baactu (Pyc. Becru, 1866,
Ne 10, 373).

8 Omu nipuBeziensl B Kyp. M. 10. (1862 ., nek.; 1863 r., peBp., anp., maii), a Takxe



CynebOHble ycTaBbl ObUTH BBe/ieHbI B TeueHue 1866 r. B Ile-
TepOyprckoit 1 MOCKOBCKOM TyOepHHUSIX, a 3aTeM IMOCTETIEHHO UX
JEWCTBUE PaCHpOCTPAHSLIOCh HA APYTUe MECTHOCTH, ¢ OoJiee Uin
MeHee 3HAUMTeIbHBIMU U3MEHEHUSIMU, BIUIOTh 10 Cubupu, Typ-
KecTaHa 1 3aKacruickoi oomact. OKOHYATETbHO 3aBEPIUIACh
cyneoHas pedopma B 1899 r. Takum o6pa3om, B HacTosIIIee Bpe-
Msi CyneOHble ycTaBbl 1864 1. neiicTBYIOT Ha BCEl pOCCUICKOM
TepPUTOPUH, 32 UCKTIOUEHHEM TOIbKO PUHISIHINM, T1e coXpa-
HUWJIA CHJTy CTApUHHBIE IIIBEJICKKME 3aKOHBI M 00bIYan®?.

Ho npiHe CyneOHbie ycTaBbl MMEIOT yKe JTaJIeKO He TOT BHJI,
B KakoM ObUIM TepBOHAYAIBHO M3aaHbl. [locnenylomue y3ako-
HEHHsI BHECJIM B HUX HEMaJlo U3MEHEHUM, MHOTAA YTy UIlaBIIuX,
HO Yallle MCKaKaBIIUX MEPBOHAYATIBHYIO peJakiyio. OcoOeHHO
TSDKKUE ynap Obut HaneceH CyneOHbIM ycTaBam 3akoHOM 1889
r., IepeJaBIIuM HU3IIYIO Ye3AHYIO IOCTUIIMIO B PYKU YAHOBHU-
KOB MUHMCTEpCTBAa BHYTPEHHUX e (3eMCKHUX HAYaIbHUKOB).

BBu1y HEOOXOIUMOCTH COTTIACOBATh U MTPUBECTU B €MHCTBO
BECh ITOT 3aKOHOMATEJIbHBIM MaTepuasl, Hakonusiuucs 3a 30
net®, B MUHUCTEPCTBE I0CTUIIMM BO3HUKJIA MBICIIb O IEPECMOT-

y Ixanmmesa (M3 snoxu, 393-395, 416 u ci.).
83 Iunosckuii, O cyne6Hou cucreme ®unnsaauu (Pyc. Becru, 1903, Ne 8).

84 TMepeuens ero cocrasin kuury B 102 crpaHuIB: 3aKOHONONIOKEHNS, W3IAHHBIE
B M3MEHeHue, AonojHeHne wim nosicieHue Cyne6Hbix ycraBoB 20 Hos10ps 1864 1. (1
ToM [loaroroButenbHeIX MaTepuaios Komuccun a1 nepecMoTpa 3aKOHOMONIOKEHUI
no cyaeOHoi dacty, 1895). XapakTeprCTHKa 3THX Y3aKOHEHHI B CBSA3M C OOIMMHU
ycioBusiMH xku3HN caenana IleitHom (3ameTku 1o Borpocy o nepecMoTpe CyneOHbIX
ycraBos, 1900).



pe ero. Ha ocHoBannu nocnenosasiero 7 anpens 1894 r. Beico-
JaiIIero rnosejieHus Oblia 00pa3oBaHa o]l Mpe/ce1aTeIbCTBOM
MUHHCTPA IOCTUIIMYA KOMHUCCHSI 7151 IEPECMOTPA 3aKOHOIIOJIOKE-
HUI1 110 cyneOHOM YacTu, mpuYeM IpejceaaTesio OblIo Mmpeo-
CTaBJIEHO TIPABO MPUIJIANIATE «JIUII, YYACTHUE KOUX B TPyJax KO-
MUCCHY Oy/IeT PU3HAHO TOJIE3HBIM T10 UX CITyKeOHOMY TMOIOXKe-
HUIO, HAYYHbIM 3HAHUSIM WJIM MIPAKTUYECKOUN OMBITHOCTU». 3a-
HATHS KOMMCCUM MPOJOJKAINCH MATh JIET M 3aKOHUMUJIUCh CO-
CTaBJIEHHEM ITPOEKTOB HOBOH PEAAKIINN YUpeKAeHH CyeOHbIX
YCTaHOBJIEHUM, YCTaBa IPaJaHCKOro M YCTaBa YroJIOBHOTO Cy-
JONPOU3BOJICTBA, C OOBSCHUTEHBIMU K HUM 3aITUCKaMU (BCETO
16 neyarHbix TOoMOB). Kpome Toro, komuccuen usnansl [logro-
TOBUTEJIbHbIE MaTepuasbl B 12 ToMax, He MOCTYIUBIINE B MPO-
JaKy.

[TpoekTpoBaHHbIE KOMHCCHEN U3MEHEHHS B JAEHCTBYIOLIMX
3aKoHax OyIyT yKa3aHbl U pa300paHbl B COOTBETCTBYIOIIMX Me-
CTax Kypca. 31ech MOKHO OTMETHTh JIMIITb, YTO B OOIACTU IPax-
JAHCKOIO Ipolecca KOMHUCCHSI MPeJIoKuIa HEKOTOpble JeH-
CTBUTENILHO TOJIE3HBIE M3MEHEHHMSI; B OONACTH e CYAO0yCTpOM-
CTBa OHa cJieJlajia J1ajibHEMIIIKE 1Iaru B CTOPOHY YKJIOHEHUS OT
ocHOBHBIX Havyanl CyneOHbIX YCTaBOB U, HE PEIIMBIIACH TOCST-
HYTb Ha MHCTUTYT 3€MCKUX HAuaJbHUKOB, MPENOJIOKUIA J10-
HIOJIHUTD €T0 e1Ba JIU He CTOJIb K€ HEY/IOBJIETBOPUTEIbHBIM MH-
CTUTYTOM cyneii-cieoBareneii . HezaBucumo ot oOiiero nepe-

85 y y
OO6mas oneHKa paboT KOMUCCUM CHENIaHa B CIIeA. COUMHEHUsAX: Muxaiinoeckuil,
OCHOBHbIE IIPUHIMITBI OPraHU3alMU YTOIOBHOIO cyaa, 1905, 278 u ci.; leccen, Cy-



cmotpa CyneOHBIX YCTaBOB M TOCHE TOrO, KaK OH ObUI YXe 3a-
KOHYEeH, MUHUCTEPCTBO IOCTUIMH BHIPAOOTAJIO MPOEKT pedop-
MbI HU3IIeH MecTHOH octutii. O Hem Oynet peus B § 30.

Cyne6Has pedopma 1864 r. He 3aTpOHYJIa CYIIECTBOBABIINX
70 Hee CHelUAIbHBIX COCJIOBHBIX CYJOB (KPECThSIHCKMX, TOp-
TOBBIX, IyXOBHBIX, HHOpOIUYecKuX). VIX yCTpOICTBO U JesITeNb-
HOCTb /IO CUX TOpP ONpeesIIoTCs 3aKOHAMU, U3/IaHHBIMU /10 CY-
neOHOi pehopMbl U MIOCTPOSHHBIMU IO OOJIBIIIEH YacTU Ha CO-
BEPIIEHHO WHBIX MPUHIIUTIAX.

I/I3,ﬂaHl/IH npomeccyajJbHbIX 3aKOHOB

L. Yupesrcoenue cyoednvix ycmaroenenuii . [locnennee opuiim-
anpHOe n3ganue B T. X VI CB. 3ak., u3n. 1892 r. IlocienoBas-
e 3aTeM u3MeHeHus1 BHeceHbl B [Iponomkenus CBoma 3aKko-
HOB 1895, 1906, 1908 u 1909 rr.

W3 nipexxHux OoUIIMATBHBIX W3IAHUI COXPaHsIeT 3HAauYeHue
nepBoe usganue B coctaBe CyneOHbIX ycTaBoB: CyeOHbIe ycTa-
Bbl 20 HOs1Ops1 1864 T., ¢ M3JIOKEHUEM pacCykJIeHUH, Ha KOMX
OHU OCHOBaHbl, u3aanue l'ocynapcrennoi Kanuensipuu, 1866
r., T. III.

DT0 U3JaHUE MPEJICTABISAET OOJMBIIYI0 BAXKHOCTh TIPU U3YyUe-
HUM YCTaBOB, TaK KaK B HEM MPUBEICHBI BBIIEPKKU U3 OOBSACHU-

nebnast pepopma, 1905, 220 u cn.; J.J1. Tlepecmotp cyne6Hbix ycraBos (Pyc. Bor.,
1901, Ne 2, 3, 5); A.C. IIpoeKTsI CyeOHBIX YCTAaBOB, BEIpaOOTaHHEIE KoMuccHer 1894
r. (Pyc. Meiciip, 1912, Ne 2).



TEJIbHOM 3alucKu, U3 paccyxaenuid I'ocynapcrsennoro Coperta
U U3 JPYTuX MOArOTOBUTEIbHBIX MaTepHAJIOB, MPEAIIECTBOBAB-
X BHIPAOOTKE MPOEKTa CYAeOHBIX YCTaBOB *°.

II. Yemae epasicoarickozo cyoonpouzeoocmea. OdpuninanbHbie
U3JIaHUS T K€, UTO W Il YUpexkIeHus CyleOHbIX YCTaHOBJIE-
HUn®,

II1. Ilpasuna 06 ycmpoiicmee cyoeoHol uacmu u 0 NPOU3800-
cmee CYOeOHbIX 0en 8 MEeCMHOCMSAX, 8 Komopwvlx esedero [lono-
JiCEHUe O 3eMCKUX YUaCMKOBbIX HauaabHukax, om 12 urons u 29
oek. 1889 2. Ilocnennee opunmanbHoe n3gaHue B cocraBe X VI T.
Csopna 3akoHOB, 3. B 1892 r. [To3gHenive n3MeHeHN s BBeIe-
Hbl B [Iponomkennsx k Coxay 3akoHoB 1906, 1908 1 1909 rr. 88

8 Yacmmvie usoanus: Tumarosckui, COOpHHK TOIKOBaHMH pyccKuX I0prUCTOB K Cy-
JNeOHBIM ycTaBaM 3a 25 JieT. YupekJieHue Cyl. yCTaH. U YCTaB yroi. cyi., 2-e u3ll.,
1892; I'pomauesckuii, Yup. cyn. ycrad. CBoJ] 3aKOHOB, IPaBUJI U pacriopsikeHund, 1897,
Llpetibep, Yup. cya. ycr., 1910 (¢ pa3bscHEeHUSAMY U3 3aKOHOJATEIbHBIX MOTHUBOB, Ce-
HATCKO¥ MPAKTUKH U IUPKY/IsIpoB MUHUCTEPCTBA I0CTUIMN); Leznoeumos, Yap. cyq.
ycT., 1910 (T0 *)e).

8 Yacmuvie usoanus: Tiompiomog, YcTaB rpaxi. Cyld. ¢ 3aKOHOAATEIBHBIMUA MO-
TUBaMHU, paszbsicHeHussMu [IpaButenbeTBylomero CeHaTa 1 KOMMEHTAPUSMU PYCCKHX
IOpMCTOB, U3BJICYEHHBIMU U3 HAYUYHBIX U MPAKTHUYECKUX TPYAOB IO I'Pa/. MpaBy U
CYAONPOU3BOACTBY, M3M. 2, 1910; I'opdon, YcT. rpaki. cyq., ¢ MO3HEHIINME y3aKo-
HEHHSIMU, 3aKOHOAATEIbHBIMUA MOTHBAMU U pa3bsCHEHUSIMH 110 perienusiMm CeHara, 5-
e 3., 1911; Boposuxosckuti, YCT. Tpax. cyll. ¢ 00bscHeHUsIME 110 peniieHusiM Ce-
Hara, 6-e u31., UcrpasJieHHoe U JonosHeHHoe ['yccakoBckumM, 1908; Pomernbepe, YcrT.
Tpax. Cy/I. C TIO3IHEHIINMH y3aKOHEHUAMU U 00bsCHEHU MM 110 pereHusm CeHara,
3-e u3f., 1909 (kapmaHHOe U3IaHUE).

8 Yacmmwie uzoanus: Yaeun, [paBuia 06 ycTpoiicTBe cyq. 4. U T.A., CO BKJIIOUEHH-
€M TIO3/IHEHIIINX N3MEHEHHH, ITUPKYJISIPOB MUHUCTPOB BHYTP. €I U IOCTUIIMHU U Pa3h-
sicHenuil Cenara, 7-e u3n., 1911; Apegha, Ilonoxenue u rpaBuia o 3eM. yd. Had., rop.



IV. Ionoorcenue o 3emckux yuacmxogvix HauaavHukax om 12
urons 1889 a. Ilocnennee ogunmanbHoe uzgaHue B cocrase [1o-
JIOXKEHUSI 00 YCTAaHOBJICHUSIX, 3aBEAYIONIUX KPEeCThbsIHCKUMHU Je-
navu (4. III TTomoxk. o cebCKOM COCTOSIHMM, 0CO00€ TIPUJIOXK.
K IX 1. (B. 3aK., u3a. 1902 r.)%).

V. Ilpasuna o 6onocmuom cyoe Kak AJisl T€X MECTHOCTEM, Ij1e
BBe/IeHO [ooxeHne 0 3eMCKUX HauaIbHUKAX, TaK U JJISI APYTUX
MecTHoCTel eBporierickoit Poccun nomeinaorcs B [onoxenuu o
celbckoM coctostHand (Tipui1. K IX 1. CB. 3ak.)%.

VI. Yemae mopeosoeo cyoonpozsoocmea . Ilocnennee opuiin-
aJibHOE n3ganue Bo 2-i yactu X1 1. CBoma 3akoHoB 1903 r.°!

VII. Yemas oyxoenwix koncucmoputi 1841 2. Tlocnennee ogu-
uagpHOe u3ganue caenano B 1903 r. (mepenevaraHo ¢ u3iaHus
1883 1.)%2.

VIII. Ceo0 yupesxcoenuii u ycmasos ynpasneHusi Oyxo8Hvix 0en
urnocmparnwix ucnogeoarnuti (1 4. XI 1. Cs. 3ak., uzg. 1896 r.).

IX. 3axornbr omnocumenvho Kazaubux u UHOPOOUECKUX CYO08 ,

CYIIbSIX ¥ BOJL. CYJI€, C CEHATCKUMU Y MUHUCTEPCKMMHU Pa3bsICHEHUsIMH, S-€ u3., 1903.

8 OrnenbrOro yacTHOro M3aHMs 00K, O 3eM. HAY. HET; OHO M3/IABAIOC B COCTA-
B€ 3aKOHOB O CEJIbCKOM COCTOSIHMU: Boskog, COOPHUK MOJIOKEHHI O CEbCKOM COCTO-
SHWUH, 2-€ u3l., 1910; Abpamosuu, TlonoxeHue o cenbckom cocrostuus, 4. 111, 1903;
T'opemvixur, CBOZ y3aKOHEHHI M pacniopsikeHui [IpaBuTenscTBa 06 yCTPOHCTBE Cellb-
ckoro cocrostaus, 1903. Ipu Brinoyenun [lonox. o 3em. Hau. B CBoj 3aK. Hymepauus
HEKOTOPBIX CTaTel MOBEPINIach HM3MEHEHHIO.

9 Yacrupie u3naHus 3toro [onoxeHus yka3aHsl BbIIIIE.

o1 Yacraple wsmanus c pasbsicHeHusAMHU 1o pemieHusiM CeHata: Jo6pogonbckozo
(1911 r.) m Hocenxo (1910 1.).

2 Yacrhoe w3nanue: Haauouna (1900 r.).



a TaK’Ke KPECTbSIHCKUX CY/IOB B a3uaTtckor Poccum HaxoasiTest BO
IT Tome CBona 3akoHOB, u3a. B 1892 r. (YupexaeHue rpaxm.
yIpaBJieHus Ka3akoB nepensaano B 1903 r.).

X. Boaocmuoti cyoebmnwlii ycmas Ilpudbanmutickux 2yoepHuii
oT 9 miong 1889 r. Ilocnennee n3panue 1908 r.



§ 4. Pycckast auTeparypa

CyneOHble ycTaBbl 1864 r. mpou3Besy CTOIb KOPEHHOM Tiepe-
BOPOT B 00JIaCTH CyA€OHO-TIPOLIECCYATBHOTO MIPaBa, uTo Mpe-
IIECTBOBABIIIME UX U3/IaHUI0 HEMHOTOUHMCIIEHHbIE COYMHEHUSI TIO
IPakJAaHCKOMY TPOLIECCY®? yTpaTHIIv ¥ TO HEOOJIBIIOE 3HAYECHHE,
Kakoe UMenu. BBelileHre HOBBIX CY/IOB € ITIACHOCTBIO TPOU3BO/-
CTBa, YCTHBIM COCTSI3aHMEM CIelMaTUCTOB-aIBOKATOB, TIPU OT-
KPBITHIX JJIs1 IOCTyMA MyOJIUKY U TIpeJCTaBUTENel MPECCHl IBe-
PSIX OKUBWJIO PYCCKYIO IOPUIMYECKYIO XHU3Hb U CO3/1aJI0 Oojee
OJIaronpusITHBIC YCJIOBUS TS pa3paOOTKU MPOIIECCyaTbHBIX BO-
IIPOCOB, KOTOpasi BCKOpE ¥ Hayasiach Kak B (popme KypcoB, yueo-
HUKOB 1 MOHOrpadui, Tak ¥ B BUjie CTaTell B BOSHUKIIIMX TOI/IA
K€ CHelMATbHBIX KypHaIaXx.

Bonee win meHee 3HAUMTENIbHbIE COUMHEHUSI 10 OTJEIbHBIM
BOIpocam Oy/1yT yKa3zaHbl B COOTBETCTBYIOIIMX MecTax. [TomHblii
niepevyeHb ux caesad B Tpyae [ToBopuHckoro *4. B HacTosiem me-

%3 leeaii, YueOHasi KHUTa POCCUHCKOTO Ipask[l. CYJOMPOM3BOICTRA, 3-€ n3l., 1846;
Kambex, OnpIT HauepTaHus Ipak[. CyIONp. MO pocc. 3aKoHaM, 2-¢ u3l., 1859; Baa-
ducnaenes, OOIIMIE OCHOBAHUSA Tpax. cygonp., 1857, u ap.

%4 THosopunckuii, CUCTeMaTHYECKNI yKa3aTelb PYCCKOW JIMTEpPaTyphl MO CYHO-
YCTPOWCTBY U CYAOIPOU3BOCTBY IPaXkJAHCKOMY M YroloBHOMY, T. I, 1896; 1. 11, 1905.
370 MPEeBOCXOIHOE M3aHKE, TIOTOOHOrO KOTOPOMY HET B MHOCTPaHHOM JIMTEeparype,
OOHMMAET KHUTH, OPOIIIOPHI, KypHaJIbHbIE U Ta3eTHbIE cTaThu (Oomee 125 nmepuomu-
YEeCKUX M3JIaHWi1), BKJII0Yasl pelieH3UH 1 OT3bIBH, ¢ Hayasia X VIII B. mo centsiops 1904
r. [Tocnenyomas muteparypa (pycckasi U MHOCTpaHHasl) TIEPUOJMIECKU CBOIUTCS B
Kypnane Mun. IOctuuum.



CTe HeOOXOIMMO TMEPEYUCITUTh TOJIBKO COUMHEHHMSI, OXBAThIBAIO-
IIIMe BCE COIEPKaHUe JISWCTBYIOIIETO PYCCKOTO MPOIEeCCYaIbHO-
ro mpasa.

Kypcsi

Manvuues, Kypc rpaxkaaHcKoOro CyJonpou3BOACTBA, 3 TOMa,
1874—-1879 (nepBble 1Ba TOMA BBIIILIM BTOPbIM U3AaHKEM B 1876
u 1879 rr.).

3t10 — Haubosee OOIMIMPHOE TEOPETHYECKOE PYKOBOJCTBO M3
CYILECTBYIOIIMX HAa PYCCKOM f3bIKE. B NEpBBIX IBYX TOMAax W3-
JIaraloTcsl Cy/IOYCTPOWCTBO U OOBIKHOBEHHBIN MOPSIOK POU3-
BOJICTBA B OOIIMX Cy/ax; TPETUH TOM TMOCBSIIEH 0cOObIM (hop-
MaM MPOU3BOACTBA, B TOM YKCIIE POU3BOJICTBY B MUPOBBIX, BO-
JIOCTHBIX M KOMMEPUYECKUX CyJax. SICHOCTh N3/10keHNsT 1 OOUJIb-
HbIE YKa3aHMs Ha MHOCTPaHHBIE 3aKOHOAATEIbCTBA, HA PYCCKYIO
Y MHOCTPAHHYIO JIMTEPATypy M CEHATCKYIO MPAKTUKY MPUAAIOT
Kypcy OoJblIIyo IleHHOCTh. HejoctaTkamul ero sIBJISII0TCS HepaB-
HOMEpHas pa3paboTKa yacTeil U He BCer/ia BIIOJIHE TOYHOE OT/ie-
JIEHHe TOCTaHOBJIEHUI HAlllero JIEMCTBYIOIIEro paBa OT Teope-
TUYECKUX B3VISI0B aBTOPA M MPAaBUJI MHOCTPAHHBIX 3aKOHOJA-
TesbCcTB. Kpome Toro, Kypc B HacTosiiee BpeMs CUJIbHO YCTapell.

A3zapeguu, CynoycTpolCTBO U CyAONPOU3BOIACTBO IO Tpaxk-
JAHCKUM JienaM: YHuBepcuteTckuii kypc, 1, 1891; 1I, 1894—
1896.

[epBblil TOM, rae u3naraercs CyIOyCTPOMCTBO U yYEHHE O



CyOBeKTax Iporecca, U3J0KeH OOCTOSITENbHO, ¢ OOIMIMPHBIMU
CCBUIKAMH Ha WHOCTPAHHBIE 3aKOHOJIATENLCTBA W JIUTEPATypy.
JanpHelmme yactu Bce Ooliee u Oosee MpHOOPETaIoT KOHCTIEK-
THBHBII XapakTtep. HarmucaH Kypc XOpOIuM S3bIKOM.

KommenTapun

Annenkoe, ONpIT KOMMEHTapus K YcTaBy Ipaxk/. CyJOIPOU3-
BOJCTBa, 6 TOMOB, 2-¢ u3M., 1887-1888.

ABTOp pa3bsCHSIET MMOCTAHOBJIEHUsI YCTaBa B MOPsIKE CTa-
TeM, MOJIb3YSIChb PYCCKOUM U OTYACTH (ppaHIly3CKOM JIUTepaTypou,
a TaK)Ke PyCCKOM KacCallMOHHOM MPAKTUKOM.

Hcauenko , I'paxjaHCKUM MPOLIECC, TPAKTUYECKUA KOMMEH-
Tapyvil Ha BTOPYIO KHUTY YCTaBa Ipak. CyIONpPOU3BOACTBA, 6
tomoB (I-IV Toma Bo 2-mu3a., Vu VI-B 3-mu3n.), 1893-1911.

[Tpu pa3bsAcHeHUM cTateid YcraBa aBTOpP IIMPOKO MOJIb3YeET-
cs cyneOHOM MPaKTUKOW, HO OYeHb MaJl0 BHUMAHUs 0Opariaer
Ha PYCCKYIO JIUTepaTypy, COBEPLIEHHO HE KacasiCh MHOCTPAHHOM.
Ycrynas B nocieiHeEM OTHOUIEHWM KOMMEHTapui0 AHHEHKOBA,
TpyA McayeHKo MpeBOCXOAUT €ro UCUEPIbIBAIOIIAM U3JI0KEHU-
€M CEHATCKOM MPaKTUKH U SICHOCTBIO CTUJIA.

YuyeOHUKH

T'onvmcmen, YI4eOHUK PYCCKOTO T'PakJIaHCKOTO CYIOMPOU3-



BOJICTBA, 4-¢ u3a., 1907.

Sneenvmar, YUeOHUK PYCCKOTO TPaXAaHCKOTO CYIOIPOU3-
BOJICTBA, 2-€ 3., 1904.

Heghedwves, YaeOHUK PyCCKOTO TPaKJAHCKOTO CYOITPOU3BO/I-
cTBa, 3-e u3x., 1910.

Hbnouxoe, YAeOHUK PyCCKOTO TPakAaHCKOTO CYJONPOU3BO/I-
cTBa, 1912.

Bacvkoesckuii, Y4eOHUK PYyCcCKOTO TpakJaHCKOTo Tpoliecca,
1912 (nevaraercs).

HeokoHn4yeHHbIe KypChl H y4eOHHKH

Adamosuu, TTocodue K JIEKIUAM PYCCKOTO IPaXJaHCKOTO CY-
JIONPOU3BOJICTBA, Y. 1, 1891.

Aodamosuu, OUepK pycCKOro rpakaaHCKoro npoiiecca, Bbil. I,
2-e u3n., 1895.

Hegpeoves, Kypc rpaxkaaHCKOro CygoNpOU3BOICTBA, BbII. I,
1902; mo6asnenue, 1903.

TI'opoon, CuctemMa pycCKOro Tpa)JIaHCKOTO CYyAOIPOU3BOI-
ctBa, B I, 1902 (Haneu. Bo «BpemeHHuke [JemuaoBckoro
IOPUJNYECKOTO JIULIEST» ).

IIpakTHueckne nocoous

Ilobedornocues, CynedHoe pyKoBOACTBO, 1872.



Beponosckuii, [IBuxeHne pyccKoro rpaxJIaHcKoro mporecca,
M3JIOKEHHOE Ha OAHOM INpUMepe, 2-e u3f., 1889.

Hcauenxo , Pycckoe rpaxgaHckoe cyaonpous3BoacTBo: [1pak-
TUYECKOE PYKOBOJICTBO 151 CTYJEHTOB M HAUMHAIOIIIKX IOPUCTOB,
T. | (Cynonpoun3BoacTBo UCKOBOE), 3-€ u3l., 1910; . I (cynormp.
OXPaHMUTEIBHOE U KOHKYpPCHOE), 3-¢ u3A., 1910-1911.

Iobeduncruii, I'paxxgaHCKOE CYIONPOU3BOACTBO B OKPYKHBIX
cynax, 2-e uzfl., 1911 (o6pasipl mpoiieccyaibHbX Oymar u hopm
JIEJIONTPOU3BOACTBA).

Bacvkosckuii, 3anaun no rpaxaaHckomy mpoteccy, 1907.

3ameopruykuti, IIpakTYecKue 3aHATHS MO TPAKIAHCKOMY
CyonpousBoAcTBy, 1904.



§ 5. UHOCTpaHHbIE 3aKOHOJAaTeJILCTBA

Dpanyusi. YCTPOUCTBO I'PaXJAHCKUX CY/IOB OCHOBBIBAETCSI BO
dpaHIK Ha OTAEBHBIX, B Pa3HOE BpeMs U3/IaHHBIX 3aKOHAX .
[Topsinok MpoM3BOICTBA B IPak/IAHCKUX Cylax ONpeesieH Ycra-
BOM T'PaXJaHCKOTO Cy/IONPOU3BOCTBA, W3/1aHHBIM B 1806 1.% 1
MMEIOIIAM B CBOEW OCHOBE OpIoHaHC 1667 T., HEKOTOpBIE MOCTa-
HOBJICHUSI KOTOPOTO BOCITPOM3BEICHbI OYKBaJIbHO. XOTsI OH KaK
TI0 COZIEP)KaHUI0, TaK ¥ N0 (hOpMEe 3HAYUTEIIHHO YCTYIAEeT rpax-
JAHCKOMY KOJIEKCY, HO, Oy/lydd OCHOBAH Ha parlMOHAJIbHBIX Ha-
yaJiax, 11eJ1ecoo0pa3HOCTh KOTOPBIX OINpaBAaiach Ha MpPaKTUKE,
OH OBbLT MPUHSAT LIETMKOM WJIM C U3MEHEHUSIMU MHOTUMU TOCY-
napcreamu (benbrueit, I'omnanaueit, baapueit, Utanueit, Mcna-
Hued [lopryranueii u ap.), a Takxke CITyXKWJT OTHUM U3 00pasIioB
MIPU COCTABJIGHUH HAIIEro YCTaBa rpaxJIaHCKOTO CyJ0ITPOU3BO/I-
CTBA.

I'epmanus. 1o cyne6noit pecpopmel 70-X r. cynedOHO-TIporiec-
cyasibHbIH cTpoid ['epmaHuu rpeacTaBisii OYeHb ECTPYIO KapTh-

% Oun cenens B cremyomux n3nanusax: Riviere, Codes francais et Lois usuelles,
1911; Carpentier, Codes et Lois pour la France, Algérie et les Colonies, 1911.

% Jlyuue uzoanus: Tripier et Monnier, Code de procédure civile, 1911 (c ykazanu-
€M UCTOPUYECKUX MCTOUHHKOB); Riviére, 1911 (c Te3ncamu U3 KacCallMOHHOM MpaK-
THUKH 1 MUHUCTEPCKUX LIUMPKYIAPOB); Sirey, 2 vis., 1905-1906 (c pa3bscHEHUSAMU U3
JMTepaTypsl U cyneOHol npaktukn); Tissier, Darras et Louiche-Desfontaines, 3 Vis.,
1901-1908 (c ucTOpuYECKUMU, TEOPETUUECKUMU U IPAKTUUYECKUMU Pa3bsCHEHUSAMMU,
CCBUIKAMHM Ha JINTEPATypy U CyIeOHYIO IIPAKTHKY ).



Hy. EnuHOro 3akoHozatenbCcTBa He ObUIO, M B KaXKJIOM U3 TOCY-
JapcTB, oOpasyomux ['epMaHCKy0 UMIIEPHIO, IEHCTBOBAJIO OCO-
60e npaBo. B HEKOTOPHIX MPUMEHSTUCH HOPMBI TaK HA3bIBAEMO-
ro HeMeIKoro ooiero rnpotecca (gemeiner deutscher Process),
MPE/ICTABJISABIINE COOOI0 CMECh PEIUITUPOBAHHBIX PUMCKOTO U
KaHOHMYECKOT'O MpaBa ¢ HEeMEIIKUMHU 3aKOHAMU, OOBIYHBIM TTpa-
BOM U CcyfieOHOM MpakTukoii; B [Ipyccru coxpansin crry Oormii
cyneOHblit ycraB (Allgemeine Gerichtsordnung) 1793 r., nonosn-
HeHHbII 3akoHaMu 1833 u 1846 IT.; B HECKOJIBKUX MECTHOCTSIX
yaepxaiics co BpeMeH Hanosneona ®@paHily3ckuil mpoLeccyab-
HBII KOJIEKC, @ B TIPOYMX TOCYIApCTBaX ObUIA M3JaHBI OCOObIE
npolieccyasibHble YCTaBbl, HOCUBIIIME Ha cebe Oosee Wi MeHee
3HAUYUTENbHBIE CIie[bl BIUsAHUSA paHily3ckoro npouecca (I'an-
HoBepckuii 1850 1., bagenckuii 1864 r., BiopremOeprckuii 1868
r., baBapckuii 1869 r.). I3 atux ycraBos I'anHOBepckuii OblT B
BUJ/Y Y COCTABUTEJIEN HAIIErO YCTaBa.

C oOpazoBanuem [epmaHCKON uMMepuu TMOMyYHIa OCYy-
IIECTBJICHUE JIABHO BO3HUKIIIAS UJesl O CO3JIaHUU OOIIerepMaH-
CKOTO cyaeOHO-TIpoliecCyabHOTO 3aKkoHomaTebcTBa. B 1877 .
ObLTM yTBepkIeHbl, a ¢ 1 okTsaOps 1879 r. BcTrymuiam B cH-
ny: YcraB cynoycrpoiictBa (Gerichtsverfassungsgesetz) n YcraB
rpaxaaHckoro cynonpousBoactsa ( Civilpocessordnung), cokpa-
meHHo uurtupyembie GVG u CPO. Hekotopbele M3MEHEHUS B
HUX craenansl HoBeutamu 1898, 1909 u 1910 rr.*” lonomne-

o7 Jlyume uzoanusi: Sydow und Busch, CPO mit GVG und den Einfiirungsgesetzen,
13. Aufl., 1911 (c pazwsichenusimu 1o pemienusim mnepckoro cyna); Warneyer, CPO



HUEM K 3TUM JBYM YyCTaBaM SIBJISIIOTCSI AJIBOKATCKUH YCTaB
(Rechtsanwaltsordnung = RAO) m ycTaBbl O CyJeOHBIX IOILIN-
Hax (Gebiihrenordnung).

Aecmpo-Benzpusi. YCTPOUCTBO aBCTPUUCKUX CYIOB OCHOBbI-
BaeTCs Ha 11eJIoM psiie pasHOBpeMeHHO (¢ 1850 r.) m3maHHbIX
3aKOHOB. B 1895-1896 r1T. BMecTe ¢ m3gaHueM HOBOIO YCTaBa
I'PaXIaHCKOTO CYJIONPOU3BOJICTBA ObLIIH CIe/IaHbI HEKOTOPbIE U3-
MEHEeHHUS ¥ B 3aKOHAX O CYAOYCTPOWCTBE, OTHAKO OOJBITUHCTBO
UX COXPaHWUJIO CUJIY TIO HacTosiiee BpeMs %8,

['paxxaHCKOE CyHOITPOU3BOJCTBO OCHOBBIBAJIOCh B ABCTPUHU
6osnee cronetusi Ha Ycrase 1781 r. u ero BTOpo# penakiuu 1796
I., MPECTABISABIINX COOO0I0 KOAU(PUIIMPOBAHHBIA T€PMAHCKUT
oOmmwmii Tporiecce Toro BpeMeHnu. KopeHnHas pedopma mporiecca
ObLIa TIpOM3BeieHa TOJbKO B KoHIle XIX B., Korma ObLT yTBEp-
KJeH cocTaByieHHbI PpaniieM KiieiiHoM mpoeKT ycTaBoB 00 OT-
MpaBJIeHUY MPABOCY/IMSI, O IPAKIAHCKOM CYIOIPOU3BOJCTBE U

erlautert durch die Rechtssprechung, 3. Aufl., 1910; Kayser, Die Reichsjustizgesetze,
7. Aufl., 1910. TToarotoBuTe bHbIE MaTepHabl K cyaeOHoM pedopme 1877—-1879 rr.
W mo3aHenmM Hoesulam: Hahn, Materialien zu den Reichsjustizgesetzen, 1-VIII,
1883-1898 (k cynoycTpOICTBY OTHOCUTCS IIEPBBI TOM, K IPaXJIaHCKOMY IIpPOLIEC-
cy — Bropo); Materialien zu den Reichjustizgesetznovellen, I-II, 1898; Materialien
zu den Novellen v. 5/y1 1905 und 1/yy 1909 (Beihefte zur Rechtssprechung der
Oberlandesgerichte, herausg. v. Mugdan und Falkmann); Friedldnder, Kommentar zur
RAO, 1908; Siegel, Materialien zur RAO, 1883.

%8 Schauer, Die Gerichtsorganisationsgesetze. Mit Erldauterungen aus den
Materialien, 3. Aufl.,, 1909; Klein, Schauer und Friedlinder, Die Gesetze und
Verordnungen iiber die Civilgerichtsverfassung, 1903 (¢ pa3bsiCHEHUAMU 110 PELLEHU-
siM BepxoBHoro Vmmiepckoro cyzna).



00 UCITOJTHEHUH PEIeHMI .

Pedopma rpaxmaHckoro mpoiiecca npeanpuHsta u B Ben-
rpun: B 1911 r. u3aH, HO ellle He BBe/IeH HOBbIH ycTaB'®,

Hmanusi . CoBpeMeHHOE YCTPONCTBO CyAeOHBIX YUpeskAeHUN
onpenensercs YcraBom 1865 1. ! 1 HEeKOTOPHIMU O3 THEHIITUMU
3aKOHAMM, a TPaXJaHCKOE CYIOMPOU3BOACTBO — YcTaBoM 1865
1—‘.102

OcmanwHvie zocyoapcmea. JIecTByIOIIME B IPOYMX Tocyaap-
CTBax MpolleccyaibHble 3aKOHBI YKa3aHbl B cOOpHUKe Jlecke u
JleBengenpaa (cMm. crien. naparpad).

9 Schauer, Die CPO und Jurisdiktionsnorm, v. 1. Aug. 1895. Mit Erlduterungen
aus den Materialien, 4. Aufl., 1906; Die Executionsordnung, 4. Aufl., 1908; Klein,
Schauer und Friedldnder, Jurisdiktionsnorm und CPO, 1898; Die Executionsordnung,
1903. IMogroToBuTeIBHBIE MaTepUaIIbl K 3aKoHaM 1895—1896 rr.: Materialien zu den
neuen oesterreischischen Civilprocessgesetzen, I-11I, 1896.HoBble aBcTpuiickue 3aKo-
HBI TIepeBe/IeHbl Ha PYCCKUM s13bIK: Typ, ABCTpUICKMIA ycTaB rpaxi. cyponp. 1895 r.
B COMNOCTABJIEHUH ¢ HAMM YcraBoM, 1896 (u B mpuiox. k Ne 10 Xypu. M. IOcr.,
1896); Typ, ABcrpuiickuii 3aKkoH 27 mast 1896 r. o mopsiake B3bICKaHHsI U 0Oecreye-
HUS, C YKa3. COOTBETCTB. IIOCTAHOBJIEHUI Haiero Ycrara, 1897 (u B mpuiiox. k Ne
2 Kypu. M. IOcr., 1897.); Typ, ABcTpuiickue 3aKkoHbI: 1) 00 OTIpaBJIeH!H Cyaa U O
HOJCYAHOCTH TPaKJIaHCKUX JieT oommM cyaam (1 asr. 1895 r.) u 2) 06 yupexneHnn
cynoB (27 Hostopst 1896 1.), ¢ yKa3. COOTBET. MOCTAHOBJICHUH HaIllero YcTaBa rp. Cyl.,
1897 (u B npmioxk. Kk Ne 4 Kypu. M. IOcr., 1897).

100 Hewmenkuii nepeson;: Gottl, Ungarische CPO, 1911 (c koMMeHTapusiMu).
101 Legge sull’ordinamento giudiziario, 6 dic. 1865.

192 Bruno, 11 codice di procedura civile, illustrato con le principali decisioni delle
corti del regno, 1911.



§ 6. UnocTpanHas juTeparypa

Kparkoe uznoxkeHue rpaxIaHCKOro mporecca ILejaoro psjaa
rOCYJapCTB C/AEIAHO Pa3HBIMU ABTOPAMHU B KOJUIEKTUBHOM TPYy/Ie
Jlecke u JleBendenpaa!®. Tlepeunu 10puauIecKol TUTEPATYPHI
Ha MHOTHX SI3bIKaX MOKHO HalTW B 31aHusIx MiombOpexra!®s.

Teopust rpaxkgaHCKOro Iporecca Hanbdosee ycepaHo U IUIo-
JOTBOPHO pa3palaThiBaeTCsl B TEPMAHCKON U aBCTPUNCKON JIH-
Teparypax: Bax, Bionos, I'esuibur, Puxapa [lmuar, Baiicman,
®p. Hlreitn, Konep, Kneitndemnep, Kanmreitn, Ckeans, Ilon-
a5k, lpyTtka ¢on Pextenmramm — BOT Kopridhen COBPEMEHHOM
MPOIECCyaTbHOM HAyKH, TPYAbl KOTOPHIX MUMEIOT 3HAUEHUE He
TOJIBKO JJIs1 IOTMAaTUKU TY3€MHOI'O ITPOLIECCYaIbHOTO MpaBa, HO
u Jyist 00IIIel Teopuu rporiecca. Uto Kacaercst IMuTepaTypsl Ipy-
rux crpal (®panimu, Utammm, AHIIMK), TO OHA OTJIMYAETCS, 3a
HEMHOTUMU U3BSITUSIMU, TPAKTUUECKUM, KOMMEHTATOPCKUM Xa-
pakTepom; OoJbllle BHUMAHUS yleneHO (DpaHIly3CKUMH U UTa-
JIbTHCKUMU I0PUCTaMU TEOPETUYECKOMY MCCIIEAOBAHUIO OCHOB-
HBIX HayaJl CyJOyCTPOMCTBA.

MoHorpadgudeckas aurepatypa OyIeT YKa3biBaThCs B COOT-

103 Leske, Loewenfeld, Die Rechtsverfolgung im internationalen Verkehr, -1V,
1895-1904 (o4epk pycckoro mporiecca HarnvcaH npod. DHreabMaHoM).

104 Miihlbrecht, Wegweiser durch die neuere Literatur der Rechts-
und Staatswissenschaften, I, 1893; II, 1901; Uebersicht der staats- und
rechtswissenschaftlichen Literatur d. J., 1898-1908; Allgemeine Bibliographie der
Staats- und Rechtswissenschaften (;xypnau).



BETCTBYIOIIUX Naparpadax. 34ech HyKHO NEPEYUCIUTh BaKHEH-
IIMe W3 COYMHEHUH OOIIero XapakTepa.

1. 'epmanckas Jureparypa

Kypcobl

Wach, Handbuch des deutschen Crvilprocessrechts, I, 1885.

[Inpoko 3agyMaHHBIN U OecTsIe BHITOTHEHHBIN, HO, K CO-
JKAJICHUIO, JAJIEKO HE 3aKOHUYEHHbIN Kypc. JIoNoTHEHneM K HEMY
CIy’XaT JIEKIIMH, TIPOYUTAHHBIE aBTOPOM YMHAM CyneOHOro Be-
JOMCTBA M a[JBOKATAM:

Vortrdage iiber die Reichs-Civilprocessordnung, 2. Aufl.,
1896.

Hellwig, Lehrbuch des deutschen Civilprocessrechts, I-III,
1903-1908. B Tpex BhIIEOMIMX JO CUX MOP TOMax aBTOP AAET
00CTOSITENIbHOE U TITyOOKOE MCCIIEIOBAHUE TTPOIIECCYaTbHBIX MH-
CTUTYTOB B CBSI3U C MaTepUAJIbHBIM I'paxkJaHCKUM ITpaBoM. Kypc
MIOKa JIOBEJEeH O KOHIIA YUeHHUs O CyObeKTax mporiecca U Tpe-
THUX JIUI[AX.

Rich. Schmidt, Lehrbuch des deutschen Zivilprocessrechts, 2.
Aufl., 1906. ITpoueccyanbHble NOHATUSA U TPUHLMIIBI aBTOP BbI-
SICHSIET M3 WX WCTOPUH, M3 OOIIEro XapakTepa IpakJaHCKOTO
npoliecca, Kak BETBU TOCYJAPCTBEHHOTO YIIpaBJIeHM s, 0Oparias



B TO K€ BpeMsl BHUMAHUE U Ha UX MpakThyeckoe 3HaueHue. Kyp-
CY TMpe/IIIecTByeT OOMMPHOE UCTOPUIECKOE BBEJICHUE.

Planck, Lehrbuch des Civilprocessrechts, I-II, 1887-1896.

['naBHOE BHMMaHUE yAEJIeHO aBTOPOM UCTOPUYECKOMY Pa3BU-
THIO ITPOLIECCYaIbHBIX MHCTUTYTOB FT€PMAHCKOI'0O MpaBa.

Engelmann, Der Zivilprocess, Geschichte und System, I:
Allgemeiner Theil, 1889; II: Geschichte, 1890-1895; III: Der
deutsche Zivilprocess, 1901.

Xopoiio, XOTs 6e3 JeTaIbHOTO UCCIIeIOBAHUS OTAETbHBIX BO-
IIPOCOB, HANMCAHHBIA KYPC, PE3IOMUPYIOLIMU BBIBOIBI COBPE-
MEHHOH MpOoIleCcCyabHON HAYKHU.

Weismann, Lehrbuch des deutschen Civilprocessrechts, I-II,
1903-1905.

Kleinfeller, Lehrbuch des deutschen Civilprocesses, 2. Aufl.,
1910.

Heilfron und Pick, Lehrbuch des Civilprocessrechts, I-II, 2.
Aufl., 1910.

[MTpucmoco6iieH 1is1 HAYMHAIIUX IPUCTOB-TIPAKTHKOB.

YueOHUKH

Fitting, Der Reichs-civilprocess, 13. Aufl.

Haubonee ynorpeOuTesbHbIA YUeOHUK, COAEPXKAILMA Ypes-
BBIYAITHO SICHOE U B TO K€ BPEMsI CKATOEe U3JIOKEHHE AEUCTBYIO-
IIIEro TePMAaHCKOTO CyAeOHO-TIPOIIECCYaTBHOTO MpaBa.

Hirschfeld, Der Reichscivilprocess, 4. Aufl., 1905.



Stein, Das Civilprocessrecht (B Birkmeyer’s Encyklopédie der
Rechtswissenschaft, 2. Aufl., 1904).
Kohler, Grundriss des Civilprocesses, 2. Aufl., 1909.

KomMmenTapuun

B Hemerkoi uteparype UMeeTcsi HECKOJIBKO TPEBOCXOTHBIX
KOMMEHTApUEB, B KOTOPBIX MOCTAHOBJIEHUSI YCTaBa COMPOBOXK-
JAIOTCSI TEOPETUUECKMMU U TTPAKTUUECKUMU PA3bCHEHUSIMU U
KPUTHYECKOU OIEHKOM JINTepaTyphl U CylneOHOW MPaKTUKH. Ta-
KOBBI:

Gaupp, Commentar zur CPO, bearb. v. Stein, 10. Aufl., 1910.

Seuffert, Commentar, 11. Aufl., 1910. Struckmann und Koch,
9. Aufl., 1910.

Ho cyne6Hoit pedopmbl Teopus Tporecca pa3padaThiBaiach
TepMaHCKMMHU I0PUCTAMH TIPUMEHHUTEIBHO K FeépMaHCKOMY 00-
uiemy rpoteccy. I3 MHOrOUMCIIEHHBIX COUMHEHH, U3/1araloImx
9TOT MPOLIECC, 3aCTYKUBAIOT BHUMAHUS CIIEAyIOIIHe:

Bethmann-Hollweg, Civilprocess des gemeinen Rechts in
geschichtlicher Entwickelung, 1864-1874, IV-VL.

Gonner, Handbuch des deutschen gemeinen Processes, -1V,
2. Aufl., 1804-1805.

Wetzell, System des ordentlichen Civilprocesses, 3. Aufl.,
1878.

Renaud, Lehrbuch des gemeinen deutschen
Civilprocessrechts, mit  Riicksicht auf die neueren



Civilprocessgesetzgebungen, 2. Aufl., 1873.

Bayer, Vortréage liber den gemeinen ordentlichen Civilprocess,
10. Aufl., 1869.

Osterloh, Lehrbuch des gemeinen deutschen ordentlichen
Civilprocesses, 2 B-de, 1856.

bub6aunorpacdus. CrenuanbHele yKa3aTelqw IPOIecCyaib-
HOW JIUTEpaTypbl cocTaBiieHbl bupkmenepom, CunoBeiM, KieniH-
ennepom u ap.'%"

ABcTpuiicKas JuTeparypa

Kypcsi

Skedl, Das oesterreichische Civilprocessrecht, 1, 1900.

31ech THIATENBHO WCIOJIb30BAaHA HOBEUIIAS aBCTPUMCKAS U
repMaHCKasl uTeparypa.

Canstein, Das Civilprocessrecht, 1, 1905.

105 Birkmeyer, Grundriss und Materialien zur Vorlesung iiber den ordentlichen
Civilprozess, I, Einleitung und allgemeiner Theil, 1886; Zusammenstellung der
gesamten bis jetzt zur Reichs — CPO erschienen Literatur geordnet nach der
Reihenfolge der Gesetzes-Paragraphen, 1884 (u3 28-ro toma Gruchot’s Beitriige
zur Erlduterung des deutschen Rechts); Sydow, Literaturbericht, 1880-1883.
Gerichtsverfassung, Civilprozess, Konkurs (Centralblatt fiir die Rechtswissenschaft,
1883, Nr. 1-2); Kleinfeiler, Die Literatur des deutschen Prozessrechts, 1884 bis
1894, 1896. ExeromHbie 0030pbI MPOIECCYATHHOM TUTEpaTyphl moMeniaoTces ¢ 1888
I. B KypHaie «Zeitschrift fiir deutschen Zivilprozess».



Klein, Vorlesungen iiber die Praxis des Civilprocesses, 1900.

Pollak, System des oesterreichischen Civilprocessrechts, I-1I,
1903, 1906.

Balasits i Fierich, Nauka o sadach cywilnych i procedura
cywilna, I-II, 1898-1905.

YueoHuKn

Schrutka  Edlem von  Rechtenstamm, Grundriss des
Civilprocessrechts, 1909.

Canstein, Das neue oesterreichische Civilprocessrecht (B
coopuuke Leske und Loewenfeld, Die Rechtsverfolgung im
internationalen Verkehr, Bd. III, Th. 1, 1901).

Schuster v. Bonnot, Oesterreiches Civilprocessrecht, 4. Aufl.,
1907.

Trutter, Das oesterr. Civilprocessrecht, 1907.

N3 kypcoB gopedopMeEHHOT0 aBCTPUICKOIO MPOoLIEcca coxXpa-
HSIOT 3HAYEHNE B TEOPETUUECKOM OTHOILIEHUH:

Menger, System des oesterr. Civilprocessrechts, I, 1876: der
allgemeine Theil.

Canstein, Lehrbuch des oesterr. Civilprocessrechts, 2. Aufl.,
I-1I, 1893.



KommenTapun

Horten, Die Jurisdictionsnorm, 1898.

Horten, Oesterreichische CPO, I, 1898.

Neumann, Kommentar zu den Civilprocessgesetzen, I-1II, 2.
Aufl., 1907-1908.

Neumann, Kommentar zur Exekutionsordnung, 2. Aufl,
1910.

bu6anorpadus. Jluteparypa, OTHOCSIIASACSA K HOBOMY aB-
CTPUICKOMY MpoliecCyallbHOMY TIpaBy, cBeaeHa lllnepiem u
['pyBe!%.

dpaniy3ckasi Jureparypa

Kypcsbi

Garsonnet, Traité théorique et pratique de procédure, 2 éd.,
par Cézar-Bru, 8 vol., 1898-1904.

Hawnbonee oOmMpHBIN TEOPETUISCKHMIA M MPAKTUIECKUH KypC.

Boncenue et Bourreau, Théorie de la procedure civile, 2 éd.,

106 Sperl, Systematischer Grundriss der Rechtsquellen, Literatur und Praxis der
oesterr. Civilprozess- und Executionsrechtes, 2. Aufl., 1903; Gruwe, Judizielle
Supplemente, Rechtsquellen, Literatur und Praxis auf dem gesammten Gebiete des
oesterr. Justizgesetzgebung, 1906.



7 vol., 1837—- 1863.

Boitard, Lecgons de procédure civile, 15 éd., par Glasson, 2
vol., 1900.

Glasson et Colmet Daage, Précis théorique et pratique de
procédure, 2 éd., par Tissier, 2 vol., 1908.

YueoHuKn

Garsonnet et César Bru, Précis de procédure civile, 6 éd.,
1909.

Garsonnet et César Bru, Voies d’exécution, 4 éd., 1907.

Camuzet, Eléments de procédure civile, 24 éd., 1904.

Foignet, Manuel élementaire de procédure civile, 4 éd., 1910.

Bonfils, Traité élémentaire d’organisation judiciaire, de
compétance et de procédure en matiere civile, 3 éd., 1901.

KommenTapun

Carré et Chaveau, Lois de la Procédure civile et commerciale,
5 éd., avec un supplément, alphabétique et analytique, par M.
Dutruc, 13 vol., 1880-1888.

OOmMpHBIT KOMMEHTApUI, BHIBOJBI KOTOPOTO PE3OMUPOBA-
Hbl [{ioTprokoM B «JloOaBjieHUM» ¢ yKa3aHUeM M3MEHEHH, KO-
TOPHIM OHU TTOIBEPIJIMCH B IMTO3IHEHIINEH JIUTEpaType U CyneOHON
MPAKTHKE.



Rogron, Les codes frangais expliqués, Code de procédure, 11
éd., 2 vol., 1891.

IIpakTnueckne nocoous

Boresseau et Laisney, Dictionnaire théorique et pratique de
procédure civile, commerciale etc., 2 éd., 10 vol., 1886—1896.

Recueil périodique de législation, de doctrine et de
jurisprudence en matiere de procédure civile, criminelle et
administrative (¢ 1881 r.).

buoumorpacdusi. CrenpaibsHoro ykasatess (paHIly3CKOU
JIMTEPATYPBI TIO TPAXKTAHCKOMY TTporieccy HeT. OHa MPUBOIUTCS
B Kypce ['apcoHH?, B KOMMEHTHPOBAHHBIX U3JJAaHUSIX YCTaBa U B
OOIIEIOPUINYECKUX YKa3aTeassx KHUr 7.

HNraabsiHckasn Jureparypa

Mattirolo, Trattato di diritto giudiziario civile italiano, 6 vol.,
5ed.

Manfredini, Corso di diritto giudiziario civile, I, 1898.

Garsonnet, Trattato teorico e pratico di procedura civile
tradotto e arricchito di note italiane da C. Lessona (Hauaj u3ga-
BaTbCS).

107 Bibliographie générale et complete des livres de droit et de jurisprudence, 1911,
Revue bibliographique des ouvrages de droit, de jurisprudence, d’économie politique
etc. (exXeMeCSYHMK, BhIxoasmmi ¢ 1894 r.).



Chiovenda, Principi di diritto processuale civile, 1906.

Simoncelli, Lezioni di diritto giudiziario civile, 1905 (-
TOr'P.).

Mattirolo, Istituzioni di diritto giudiziario civile, 2 ed., 1899.

Lessona, Manuale di procedura civile, 3 ed., 1906.

Mortara, Manuale di procedura civile, I-11, 3 ed., 1906.

Cavalieri, Diritto giudiziario civile, 1905.

Mortara, Principii di procedura civile, 5 ed., 1904.



(meperieu. Bo 2-M ToMe cou. Jeanvrot, La magistrature, 1883); Henrion de Pansey,
De Tautorité judiciare dans les gouvernements monarchiques, 1810; Meyer, Esprit,
origine et progres des institutions judiciares des principaux pays de I’Europo, I-VI,
1819-1823; Bonnier, Elements d’organisation judiciaire, 1853; Bordeaux, Philosophie
de la procédure civile, 1857; Lavielle, Etudes sur la procédure civile, 1862, Rousset,
La magistrature frangaise et ses détracteurs, 1870; Od. Barrot, De l'organisation
judiciaire en France, 1872; J. Favre, De la réforme judiciaire, 1877; Jousserandot, Du
pouvoir judiciaire et de son organisation en France, 1878; Engelhard, La réforme de la
magistrature, 1880; Picot, La réforme judiciaire en France, 1881; Humbert, Essai sur
la réforme judiciaire, 1881; Vavasseur, Essai sur la réforme judiciaire, 1881; Vraye, La
réforme judiciaire, 1882; Jeanvrot, La magistrature, I-II, 1882—1883; Eslande, Etude
sur le recrutement de la magistrature, 1897; Malepeyre, La magistrature en France et
projet de réforme, 1900; Pépin, Réforme de la magistrature civile et judiciaire, 1909;
Coumoul, Traité du pouvoir judiciaire, de son rdle constitutionnel et de sa réforme
organique, 2 éd., 1911; Garsonnet, Traité, 1, 1 partie; Boncenne, 1; Boitard, 1, 3-78;
Glasson, 1, § 5-24.Fredl, Pro judice, 1896; Schellhas, Was fordert unsere Zeit vom
Richterstande und Rechtspflege, 1898; Schrutka Rechtenstamm, Ueber die Stellung
des Richters nach heutigem oesterr. Rechte, 1900; Ulrich, Die Bestellung der Gerichte
in den modernen Republiken, 1904; Goldmann, Der Richterstand und die socialen
Aufgaben der Gegenwart, 1906; Holtgreven, Vorschlige zur Justizreform, 1906;
Adickes, Stellung und Thitigkeit des Richters, 1906; Grundlinien durchgreifender
Justizreform, 1906; Zur Verstindigung tiber die Justizreform, 1907; Stein, Zur
Justizreform, 1907; Niedner, Zur Frage einer durchgreifenden Justizreform, 1906;
Bozi, Die Angriffe gegen den Richterstand, 1906; Schwartz, Erneuerung deutscher
Rechtspflege, 1908; Kisch, Unsere Gerichte und ihre Reform, 1908; Gerland, Die
englische Gerichtsverfassung und die deutsche Gerichtsreform, 1908; Volkmar,
Reformvorschlige zum GVG, 1908; Wagner, Justizgesundung, 1908; Burckhard, Der
Richter, 1909; Kade, Der deutsche Richter, 1910; Zacharias, Ueber Personlichkeit,
Aufgaben und Ausbildung des Richters, 1911. Werzell, § 36-42; Menger, § 17, 18;
Wach, § 25-45; Planck, 1, § 29-36; Hellwig, 11, § 73— 106; Schmidt, § 31-49;
Weismann, 1, § 10-15; Kleinfeller, § 13-36; Canstein, § 7-10; Schrutka, § 13-65;
Pollak, § 34—73; Balasits i Fierich, 1. Manfredini, 1, 2, p. 371 ss., Mortara, Istituzioni
di ordinamento giudiziario, 1890; Chiovenda, 322 ss.; Simoncelli, 128 ss.; Piola-
Caselli, La magistratura. Studio sull’'ordinamento giudiziario nella storia, nelle leggi
straniere, nella legge italiana e nei progetti di riforma, 1907 (3nech yka3aHa ocTasbHas
UTAJIbSIHCKAS! JINTEPATypa).



Otnea I
YceTponcTBO rpaskJaHCKHX Cyd0B

§ 7. 3HaueHHne cyga

Xopommii cyn MMeeT HeM3MepHMO BEIMKOe 3HAaueHue s
HOPMAJIbHOTO pa3BHUTHs rocyaapcTBa. OH sIBIIsSIETCs OMOPOH mpa-
BOBOT'O MOPSIJIKA; OH IMPOBOIUT 3aKOHHI B )KM3Hb; OH BOCCTAHAB-
JIMBaeT HapyIlIeHHbIE TIpaBa U KapaeT HapyImTesel; onarogaps
eMy rpakJaHe MOTYT CIIOKOMHO IMOJIb30BaThCs CBOMM MMYyIIe-
CTBOM H TJIOJAMH CBOMX TPYIOB.

«CyneOHast BIIACTh SIBJISIETCSI OPraHOM 3aKOHOJATEIbHOM, Ja-
€T eii )KU3Hb ¥ IPUBOJIUT €€ B OCYIIIECTBIICHUE; 3TO OHA, IOCTaB-
715151 IpaBaM OoJiee c1aboro TOPKeCTBO HAJl MPUTSA3aHUAMU O0-
Jiee CUIIBHOTO, 0OecriedrBaeT Kak rOCHOCTBO 3aKOHa, TaK ¥ MUP
B Cpelie rpak/iaH; 3TO OHa 00pasyeT MOJUTUYECKYIO CBSI3b, KIIeH-
MsI HEUECTHBIE MTOCTYIKH 1 YIaJIsisl U3 O0IIecTBa MPECTYTHUKOB,
CJIOBOM, 3TO OHAa — Ta MOKPOBUTEIbCTBEHHAsI BJIACTh, KOTOpas
BHYIIIAeT KakJJOMY MBICIIb O CBOE 0€30MacHOCTH 1 €3 KOTOpO
YeJI0BeK, TPEBOXKACh 32 CBOI0 CBOOO/IY, 32 CBOE MMYILIECTBO, J1a-
e 3a CBOIO )KU3Hb, HE CTAHET 3a00TUTHCS O IPUOOPETEHUH Ye-
ro-moo, 10O He yBepeH B BO3MOXKHOCTH COXPaHUTh 3TO U OY-
JeT cuuTaTh ceOsl UyKeCTpaHIIEM B CBOEM COOCTBEHHOM OTeue-



cTBe» ',

Cnenyer naxe NpU3HATH CIIPaBEAJIUBBIM U3pedeHue [lnaro-
Ha, YacTO MOBTOPSIBILEECS U IPYTUMHU, YTO JIydllle UMETh XOPO-
HIUX CyAey MpH IJIOXUX 3aKOHAX, YeM, Ha00OpOT, XOpOoIIlHe 3a-
KOHBI IIPU IJIOXMX CYbsIX. [JefICTBUTENBHO, XOPOILIUH CY/Ibs1, KaK
BEPHO NOSICHUJ MbICIIb [11aToHa [{on3H, MOXeT, pU U3BECTHOM
cB0oOO/E AEHCTBU, C/IeaTh MHOTO JOOpa, HECMOTPS Ha TJIOXHUE
3aKOHBI, TOIJ]a KaK IJIOXOHM Cy/ibsi OyJeT 310ynoTpednsiTh U X0-
pOIIMMHM 3aKOHamMu '1©,

Maro Toro, mpumepsl pecnyOnMKaHcKoro Puma u coBpemen-
HOUM AHIJIMM TIOKa3bIBAIOT, YTO TPaXJAHCKO-TIPABOBOM OBIT MO-
’KE€T HOPMaJIbHO Pa3BUBAThCS U MPU OTCYTCTBUU WIIUA CKYIOCTH
KOTU(PHUIIMPOBAHHOTO TIpaBa, O1arogapst TOJIHKO TBOPUYECKOH Je-
SITEJILHOCTU CYJEU, CTOSAIIMX Ha BBICOTE CBOEM 3aAauu: B Pume
MCTOYHMKOM TpaBa ObLI MPETOPCKUM IMUKT, B AHIJINU UM SIBJIS-
I0TCSl PELLEHMs CYIOB.

Be3 npeyBennueHns: MOKHO MOITOMY CKa3aTb, YTO XOPOLIUI
Cy/l — OCHOBa TOCYJIApCTBEHHOrO CTpos (justitia fundamentum
regnorum). SlcHoe oco3HaHue 3TON UCTUHBI TOOyaII0 FOMa or-
METUTb OTHOCUTEJIbHO CBOErO OTEYECTBA, YTO «BCS MOJIUTHYE-
CKasl CMCTeMa M KaX[Ibli M3 ee OpraHoB — apmus, piot, ooe ma-
JIaThl — BCE 3TO TOJBKO CPEICTBA K JOCTUKEHUIO OJHOW-€/IMH-

199 Henrion de Pansey, 72-73.

110 Bordeaux, 66. Takoro MHeHUs1 IPUAEPKUBATUCH U cocTaBuTeny CyaeOHbIX ycTa-
BOB. B OCHOBHBIX MOJNOXEHUSIX CYJOYCTPOICTBA TOBOPHUTCS: «. .. yAOBIETBOPUTEILHOE
OTMpaBJieHHe TPABOCYVSI 3aBUCUT OoJiee OT JOCTOMHCTBA CYIEH, YeM OT COBEpIIeH-
crBa 3akoHOB» (Cya. ycr., uzg. [ocyn. Kan., 1866, 111, c. XXX VI).



CTBEHHOM I1eJTM — OXPaHEHHUI0 CBOOO/IBI IBEHA/IIIATH BEPXOBHBIX
cyneit AHrmum» L,

BBuy cBO€l BaXHOCTH [IJ1s1 TOCYAApPCTBA, OTIIPaBJIEHUE Tpa-
BOCYJIMsI HE MOXET OBbITh MPEAOCTABJICHO YACTHBIM JIUIAM WU
oOI1iecTBam, a JIOJKHO COCTABJIATh U B HACTOSIIIIEE BpeMsI TIOBCIO-
Jly COCTaBJIsIeT MPEPOraTUBY rOCYJAPCTBEHHOM BJIACTH, KOTOpast
NOpyyYaeT BHIIOJHEHUE 3TOH (PyHKIMM O0coObIM opraHam. Bce-
CTOPOHHEE MCCIIE0OBAHNE UX YCTPOMCTBA COCTABIISIET 3a]ja4y TON
HayKU, KOTOpasi U3y4aeT OpraHu3aluio U JesiTeIbHOCTb FOCyap-
CTBEHHOW BJIACTU BOOOIIE, T.e. HAYKU TOCYJIAPCTBEHHOTO Ipa-
Ba'2, Hayka e rpaxJIaHCKOro Iporecca MOXeT, He Kacasich 00-
IMX HaYaJl FOCYIapCTBEHHOM CITyKObI, OJMHAKOBO MPUMEHUMBIX
KO BCEM JIOJKHOCTHBIM JIMIIaM, OTPaHUYUTHCS PAaCCMOTPEHUEM
TeX 0COOEHHOCTEN, KOTOPBIE CBOWCTBEHHBI CYIEOHBIM YUpeKIe-
HUSIM KaK CyObeKTaM I'paskIaHCKOro mporiecca'!s.

" 11yt B cratve: Duc de Noailles, Le pouvoir judiciaire aux Etats-Unis (Rev. de

2 Mondes, 1888, t. 48, 598).

"2 L aband, Das Staatsrecht des deut. Reichs, 4. Aufl., III, 1901, 344-345. Cyzo-
YCTPOKMCTBO M3JIaraeTcst TaKKe B HAyKe YrOJIOBHOTO IPOIIECCa, a TaK KaK OpraHu3alius
FPaKAAHCKUX U YTOJOBHBIX CYJOB BO MHOIOM OOUHAKOBA, TO TPYAbI II0 YTOJOBHOMY
nponeccy UMEIOT 3HAUYCHUE U IS TPAXIAaHCKOIO.

"3 Wach, § 25, 1.



§ 8. Cucrema rpak JaHCKHX
cyaoB Poccun

CyneOHast (pyHKIIMSI OCYIIECTBIISIETCS B COBPEMEHHBIX T'OCY-
JapcTBax HE OOHUM JIMIOM WM yUpekJeHHeM, a 1IeJIbIM psi-
JIOM YUPEekJAEHUW, HOCSIIMX Ha3BaHUE CYO08, CYOeCOHBIX Ycma-
HoeneHull U cyoebHbix mecm''*. Kaxxaomy U3 HUX IpeocTaBiie-
Ha M3BECTHAs OOJlee WM MEeHee 3HAYMTEbHAS YacTh CyIeOHOM
BJIACTH, U JESATEIbHOCTb KaXXA0r0 COIIACOBAHA C JESITETbHOCTBIO
octasibHbIX. [ToaTOMy rpakaaHckue cyipl J000ro rocyaapcrsa
00pas3yIoT B CBOEH COBOKYITHOCTH OfIHY CHUCTEMY.

CymecTByioliasi y Hac B HacTosilliee BpeMs CHUCTEMa CY/IOB
OTJIMYaeTCs Ype3BbIUANHON cokHOCThI0. OHA 00pa3oBaiach U3
LIEJIOTO PsAZia PAa3HOBPEMEHHBIX HACTIOEHUM.

I. OcHOBHYI0 IpyMHITy CYJOB COCTAaBJISIOT CyeOHbIe YUpesk/e-
Hus, co3nannbie CyneOHpiMu yeraBamu 1864 r. Onu moapasse-
JIAI0TCA Ha MUpoevle, paspeliaoniye aena MajoleHHble, U 00-
ujue, K BEIJOMCTBY KOTOPBIX OTHECEHBI BCE OCTaJIbHBIE Jeia. Kak
B TE€X, TAK U B APYIUX UMEIOTCS TPU CHeneHu, WA UHCIMAHUUU:
NIepBOY SIBJISIIOTCSI MUPOBbIE CYJJbU M OKPY:KHBIE CY/Ibl, BTOPOH —
MUPOBBIE Che3/Ibl U Cy/IeOHBIE MajaThl, a TpeTbhel — [ pak1aHCKUid

114 B gammix 3akonax yHOTpeOIISAIOTCS TEPMUHBL: «CYABL», & TAKKE «CyIeOHBIE yCTa-
HOBJIEHUs1» (YUPEKI. Cyll. YCTAHOBIL, CT. 2, 5,9, 174 u ip.) u «cyaeOHbie MecTa» (Tam
xe, cT. 8, 11, 123, 130, 137, 139, 141, 150 u ap.). B muteparype xe Oomee ynorpe-
OUTEJICH TEPMUH «CYIeOHbIC YUPEKICHUSD» .



KaccarroHHbIH nenmaprameHT CeHaTa. Takum oOpa3oMm, cucreMa
cynoB 1o CyneOHbiM yctaBam 1864 1. umeeT ceayronmi BUI:

Cenar

CyneOHble ManaThbl Muposslie Che3mbl

OKpYKHBIE CVIBI MupoBsie cyIbn

I1. ITo TakoMy ke TUIaHy OpraHU30BaHbI CyJeOHbIE YUpeK/e-
Hus B [{apctse [losbCckoM, € TOIO pa3HULIEW, YTO HU3IIAS IOPUC-
JUKIMA paslelieHa MeXAy MUPOBBIMU CyAbsIMU (B ropojax) u
IMUHHBIMU CyJamMH (B Ye3ax), COCTOSIIMMU U3 TMUHHBIX Cy/Aen
1 3acegaresiel (JJaBHUKOB).

II. ITpu pacnpocrpanenun aeiictBusi CyneOHBIX YCTaBOB
1864 r. Ha 3akaBKa3be, ApXaHTeJIbCKYI0 I'YOSpHHIO M a3UaTCKYI0
Poccuio nepoHavasbHas cucTeMa CyJoyCTPONCTBA ObliIa U3Me-
HEHa B TOM OTHOLLIEHUH, YTO BTOPOW MHCTaHLMEN C/ENaHbl 171
MHPOBBIX Cy/Iei OKPYKHBIE Cy/IbI, @ TPEThEH — CyAeOHBIE TajIaThl
(MO OTHOWIEHUIO K ApPXaHTebLCKON T'YOepHUU OCTalICs TpeTbhei
uHctaHiuend CeHar), Tak 4TO MOJTY4YWJIach B 3TMX MECTHOCTSX

JIBOMCTBEHHAs CUCTeMa Cy/leOHbIX yupexkaeHui (ct. 444, 461 5,



612, 635, 659 Yup. cyn. ycr.):

Cenar CyneOHble manaThl
CynedHble rnanarbl OKpyXKHBbIE CYbI
OKpyXHBIE CY/IBI MupoBbIe CYIbU

IV. B 1889 r. MHCTUTYT MUPOBBIX Cyaeil ObUT yHpasaHEeH
BO BHYTPEHHHMX T'yOepHHsIX eBporeiickoi Poccum, a 3atem u B
HECKOJIbKUX Jpyrux. BmecTo Hero BBedeHbl CyaeOHO-aIMUHU-
CTpPaTHBHBIE YUPEKJIEHUsI, CYILECTBYIOIIME B HACTOSIIIIEE BPEMSI
B 43 ryGepuusx. !5 Jlena, mpeaocTaBieHHbIE BEACHIIO MAPOBBIX
Cylei, pacripefesieHbl MexXJy 3eMCKMMHU HayaJlbHUKaMHU U TO-
POICKUMU CYIbSIMU, C OJHOW CTOPOHBI, U Ye3JHBIMU YJI€HAMU
OKPYXHBIX CYJIOB — C Ipyroil. Bropoil uHcTaHIMen AJ1sl 3EMCKUX

13 ActpaxaHckoii 6e3 r. Actpaxanu, Beccapabcekoit 6e3 r. Kumnesa u 6e3 Mzma-
WIIbCKOTO ye3aa, BuneHckoii Ge3 r. BunbHo, Butebckoi, Bragumupcekoi, Bomoroz-
ckoit, Boponesxckoi, Bsatckoii, I'pognenckoii, ExarepunocnaBckoi, Kazanckoit 6e3
r. Kazann, Kanyxckoii, Ko-senckoii, Kocrpomckoii, Kypckoit, Munckoii, Morunes-
ckoit, MockoBckoii 6e3 T. Mocksbl, Hrkeropockoii 6e3 Hikaero Hoeropona, Hos-
ropogckoii, Ononerkort, OpeHOyprckoii, Opnosckoii, [TenseHckor, Iepmckoi, TTon-
TaBckou, TIckoBckol, PsizaHckoit, Camapekoit, CaHkT-IletepOyprekoit 6e3 r. Iletep-
Gypra u yesna, Caparosckoit 6e3 r. Caparoa, Cum6upckoii, Cmonenckoi, CtaBpo-
nonbekor, TaBpudeckoit, TamboBckoi, TBepckoi, Tymnbckoi, Yumckoii, XapbKoB-
CcKoli 6e3 r. XapbKoBa, XepcoHcko# 6e3 r. Onecchl, YepHHUTOBCKOM 1 SIpociaBcKoi.



HAYQJILHUKOB U TOPOJICKUX CyAEH C/IeaHbl ye3HbIe Che3/Ibl, 00-
pasyeMble U3 HHUX K€ C y4aCTHEM ITIOYETHBIX MHUPOBBIX CYIEH,
KOTOPBIE COXPAHEHBI MOBCIONY, a /Il YE3[HBIX YWIEHOB OKPYXK-
HBIX CYJIOB — OKpY:XHbIE Cy/abl. TpeTbeil MHCTAHUMEN SBIISIOTCS
IUTsI TIEPBBIX TYOepHCKUE TIPUCYTCTBUS, a sl BTOpbIX — ['paxk-
JAHCKMM KaccauMoHHbIM AenapramedT Cenara. Kpome Toro, no
YCMOTPEHHUI0 MUHHUCTPA I0CTHIINH, €A U3 IYOepHCKHUX MPUCYT-
CTBUI MOTYT OBITh MEPEHOCHMbI B YETBEPTYIO MHCTAHIIMIO — B
CoennnenHoe npucyrcreue Ilepsoro u ['paxaanckoro kaccanu-
OHHOTO AenaprameHToB CeHara.

Cxema cyneOHBIX YUpexJeHul 1o 3akoHy 1889 r.:
['paxm. Kacc. aer. ceHaTa Coenun. [1pHcyT. ceHaTa

['yOepHCKHE TIPUCYTCTBUS
OKpyXKHBIE CYIbI
VesnHble Chesiibl

VesmaHble YIeHBI 3eMCcKHe Ha9aIlbHUKH
OKPYXKHBIX CY10B U TOPOJICKHME CY/Ib1

V. O6ume, MUpOBbIE U CyIeOHO-aIMUHUCTPATUBHbIE yUupe-
KIEHUS ABJISIOTCS 0ObIKHOBEHHBIMU, VA HOPMANbHbIMU, CYTIA-
MU B TOM CMBICJIE, YTO UX BJACTh PACIPOCTPAHSETCS Ha BCEX
BOOOIIIE TPaXkJaH U Ha BCE IPakJAaHCKUE Jieia, TOCKOIBKY B 3a-
KOHE He YCTAaHOBJIEHO KaKuX-1100 u3bsatuil. Kpome 3THx 0OBIK-



HOBEHHBIX CYJIOB, CYIIECTBYIOT €lIE CHeyUaNbHble, U OCODEH-
Hble, KOTOPble BBEJEHBI ISl ONpPEeSIeHHbIX KaTeropuii Juu 1
IUIsl OMpeNIeNIeHHbIX pa3psiioB JeJl, Kak, Hampumep, Ijs Kpe-
CTbsIH, IJIS1 TOPrOBBIX Aed U T.4. K unciy Takux crieruaibHbIX
CYIIOB y HAC MpUHAJJIekaT: KOMMEPUECKUE, TyXOBHbIE, BOJIOCT-
Hble, TMUHHbIE, THOPOJYECKHE.

Kommepueckue cypl, cymiectByiomue B cronunax u Onecce,
UMEIOT TOJIbKO OJJHY BbICITYIO MHCTaHIMIO: Cy/neOHbli nenapra-
MeHT CeHara. BapiaBckui xe KOMMepUeCKUi cy/ IpUpaBHEH K
OKPYKHBIM Y TIOAYMHEH BapIIaBCKOM cyneOHo nmaarte u [ pax-
JAHCKOMY KaccallMOHHOMY jenaprameHnTty CeHara.

JlyXOBHBIE CyIbl 1J151 JIUL] pa3JIMUHbIX BEPOUCIIOBEJAaHUN pa3-
b6, [l MpaBOCNIAaBHBIX JTyXOBHBIMU CYJAMU SIBJISIIOTCS
JIyXOBHBIE KOHCUCTOpHHU, apxueper U CHHO.

BosoctHble cyapl, yupexkIeHHble AJis1 pa30opa IpakaaHCKUX
Jesl MeX]ly JIMLIaMU, MTPUHAJIEKAIMMHA K CEeJIbCKOMY HaceJe-
HUI0, OPraHU30BaHbl HE OIMHAKOBO. B MecTHOCTSX, I/ie BBEAe-
HBbI 36MCKH€ HauyaJbHUKHU, BTOPON MHCTaHLIMEN /JIs1 BOJOCTHBIX
CYJIOB CITy)aT ye3[JHble Cbe3[Ibl, a TPEeTbel — ryOepHCKHUe MpH-
cyTtctBUS; B [IprOantuiickux ry0epHUsiX OHU MMOJYMHEHBI BEPX-
HUM KPECThSIHCKAM CYJIaM B Kau€CTBE BTOPOW MHCTAHIIUU U MU-
POBBIM ChE3/1aM — B KA4eCTBE TpeTheli!!’; B MpOYnX MECTHOCTSIX
OHU TIOMYMHEHBI YUPEKAECHUSAM, 3aBEIYIOIIUM KPECThbIHCKUMU
JenamMu (Ye34HbIM Che3/1aM MUPOBBIX IIOCPEAHUKOB, I1I€ OHU CO-

16 yer, uHocTp. ucros. (4. 1 1. XI CB. 3ak.).

17 Bonocr. cyn. yer. [pubanr. ry6., kH. I, ct. 27, 43.



XPaHWINCh, Che3[]aM KPECThSIHCKUX HAYaJIbHUKOB, TYOePHCKUM
10 KPECThSTHCKHMM JIeJIaM TIPUCYTCTBUSIM | T.1.) '8,

['MUHHBIE Cymbl 3aMEHSIOT coOol BojocTHhie B LlapctBe
[onbckom. Bropoit MHCTaHLIMEN CITyKaT /17151 HUX MUPOBBIE ChE3-
Ibl, a TpeTbelt — CeHar!'!°,

CraHnuHbIe Cyabl CYIIECTBYIOT B Ka3aubHX CTaHMIax 2.

NHoponueckue cyapl pa3anyHbIX TUIIOB COXPAHWINCh Y KaB-
Ka3CKHX TOpIieB, KOYEeBbIX U Opoasunx uHopoaieB Cubupu, ca-
MOE/IOB A PXaHTeJIbCKON TyOepHUM U JPYTvX UHOPOJIIEB a3UaT-
ckoit Poccrn!?!.

VI. Yactb rpaxaaHcKol IOPUCAUKIIMK MTPEIOCTaBIEHa HEKO-
TOPbIM aJIMMHUCTPATUBHBIM YMHOBHMKAM B a3uarckon Poccun,
a UIMEHHO KPECThsIHCKMM, MOIPaHUYHBIM U MHOPOIYECKUM Ha-
JaJibHUKaM 122,

VII. CamocrosTenbHasi cucteMma CyjoB cyliectsyeT B PuH-
JISIHIIMU: paTyiy (repBasi UHCTaHIMs ), roppathl (BTOpasi) U cy-

"8 O, nomox. o KpecT., cT. 174—176; Iomn. 06 ycr., 3aB. KpecT. e, CT. 244, 245,
384, 488, 489 u np.

19 VYup. cyn. ycras., cr. 462 u ci.

120 Vup. rpaxa. ynpasi. kazak. (II T. CB. 3ak., u3n. 1903 r.), npui. k cr. 542, 587
U CIL.

2lyer. rpaxn. cyn., cT. 1463, m. 2; ct. 2099, 2122, 2152, 1. 2; [Tonox. 06 uHOpoIL.
(Cs. 3ak., 1. II, w3a. 1892 r.), cr. 75 u cn., 277 u cin., 429 u cn.; Yupexn. ynpasi.
KaBka3. kpas, ct. 220, npum.; [Tonox. 06 ynpasi. Typkect., ct. 118, 211; TTosnox. 06
yIpaBJ. cTenH. o0i., cr. 107 u ci. O630p Beex (12) THUMOB HUBIIUX CYIOB CAENTaH B
Gpotuiope: Anuukos, MUpOBO#i cy M TIpeoOpasoBaHue HU3IIKX cya10B, 1907,

22 yer. rpaxn. cym., cr. 2152, m. 3; ct. 2122, . 3; Ionox. 06 ycTaH., 3aB. KPecT.
nen., cr. 440-442.



NeOHBIN lenapTaMeHT (PUHJISTHACKOTO ceHarta (TpeThs) 23,

123 Lunosckuii, O cynebHon cucrteme ®unnsaauu (Pyc. Bectu, 1903, Ne 8, 559—
561).



§ 9. I'paxxnanckue cyabl
HHOCTPaHHBIX IOCy1apCTB

CucreMbl IpaXIaHCKUX CYIOB BaXXHEWIIMX KOHTUHEHTAJIb-
HBIX TocygapcTB 3amagHoi EBporbl cXoXu ¢ TO, Kakas Obl-
na BBeAeHa y Hac CyneOHbIMU yctaBamu 1864 1. Bo ®panmmu,
B I'epManuu u ABCTpUM CylamMu NEPBOM MHCTAHLIMU SIBJISIIOT-
cst: 1) uIst e MaJIoleHHBIX U TPeOYIONMX OBICTPOro pa3pelre-
HUS — €JUHOJIMYHbIE CY[IbM, Ha3blBaeMble BO PpaHIIMA MUPO-
BbIMM (juges de paix), a B I'epmanuu u ABCTpUU — YYaCTKOBBI-
mu (Amtsrichter, Bezirksrichter) n 2) 1yisi mpouux jAei — KOJ-
JIeTHaJIbHbIe Cy/Ibl TIEPBOM MHCTaHIIMU — BO PpaHIIMU UMEHYe-
MBIE ITPOCTO cyaamu (tribunaux), B I epMaHuM — 3eMCKUMHU Cy/ia-
mu (Landgerichte), B ABCTpuH B IJIaBHBIX TOPOJaX — 3eMCKUMU
(Landesgerichte), a B ocTaJibHbIX — OKpYXHbIMU (Kreisgerichte).

Bropoi1 nHCTaHIMEN city:KaT JUisl EJUHOJIMYHBIX CyAeU KOJLIe-
TMaJIbHBIE CYJbl IEPBOM MHCTAHIIMU, a JIJI1 KOJUIETUAJIbHBIX CY-
JIOB TIEpBOI MHCTaHIIMU — KOJUIETUAJIbHBIE K€ CYJbl BTOPOU MC-
TaHLIMMU, HOCSIIME Ha3BaHUe BO DpaHIMM aneUIsSIUOHHBIX CY-
1oB (cours d'appel), a B 'epmanny u ABCTpUM — BBICIIUX 3€M-
ckux (Oberlandesgerichte).

Bepimny cyneGHOU nepapXuu 3aHUMAeT B KaXIOM U3 3THX
rocyaapcTB BblclMi cya: BO @panuuu — KaccaumoHHsii (cour
de cassation), B I'epmanuun — mniepckuid (Reichsgericht), B AB-
crpuu — BepxoBHbliil (oberster Gerichtshof). KoMmmneTeHius 3Tux



CYJOB pacIlipOCTpaHsIeTCs Ha BCIO TEPPUTOPUIO JAHHOTO TocyAap-
crBa!?%. Paznuma cocrout B ToM, 4T0 BO Ppaniium v B ABCTpUH
Boicive cyabl (KaccanmoHHbl 1 BepxoBHBIN) SABISAIOTCS Tpe-
TheW MHCTAHUMEN KaK JUIS1 KOJUIETUAJIBHBIX, TaK U [ €IMHOJINY-
HBIX CYJIOB, TOr/1a KaKk B [ epMaHNny — TOJIBKO [151 KOJJIETAJIbHBIX.

Mo ¢ppaniry3cKOMy 00pa3ily OpraHM30BaHbl Cyabl B benbruy,
WUranuu, Ucnanuu u [opTryraium — ¢ HEKOTOPHIMU OTJIMYUSMU
B JIETAJISAX.

Tak, B UTanuu eIMHONUYHBIE CY/IbU Pa3/ICIISIIOTCS Ha JIBE Ka-
TErOpUU: Ha MPETOPOB (pretori), COOTBETCTBYIOIIUX (PpaHILy3-
CKMM MHPOBBIM CYyAbsIM, U Ha COOCTBEHHO MUPOBbIX (giudici
conciliatori), pemawomux meikue naena (no 100 nup) u sBis-
IOUIMXCA TPETEMCKUMU CYIbSIMM, IO KEJAHUIO TSKYIIMXCA, B
ocrayibHBIX Jenax. Kpome toro, B Utanuu He oguH, a ATh Kac-
caliMoHHbIX cyn1oB (B Pume, Typune, Bo @nopenuuu, B Heanorne,
[Tanepmo).

B Mcnianuu posib MUPOBBIX CyAEH UCTIONHSAIOT «MYHULMIIAb-
HbIe», M30UpaeMble OOmUHaMu. VIX JTOKHOCTB cuuTaeTcst 00-
IIECTBEHHOW MOBUHHOCTHIO; OHU CITyXkKaT 03 KaJIOBaHHUsI, HO TIO-
JIy4aloT roHOpap 1o Takce. [pyras 0coOeHHOCTb UCIIAHCKOTO CY-

124 Tonbko repMaHckuil VIMrepckuil cyj cocTaBiisieT HEKOTOpoe UCKJioueHue. [le-
JIO B TOM, 4TO TpH cyAeOHO# pedpopme 1877 1. ObUIO MPeIOCTABICHO COIO3HBIM TOCY-
JapcTBaM, 00J1a/IAI0NIMM HECKOJIbKUMH e UISIIMOHHBIME CYIaMH, ITPABO UMETh CO0-
CTBEHHBIH CYJ] TPEThel MHCTAHIIMK. DTHM pa3pellieHueM BOCIIONb30BaIOCh OaBapcKoe
MPaBUTENBCTBO, TAaK YTO TPEThel MHCTAHIMEH AJ1s1 0aBapCKUX CYIOB sIBIsIeTCs] MIOH-
XEHCKHI BEPXOBHBIN 3eMCKHi cyn. OfHaKO IpH BBEAEHNH oOIIerepMaHcKoro I'pax-
naHckoro ynoxeHus: 1900 r. Bce aena, OCHOBaHHbIE



JOYCTPOICTBA Ta, YTO BCE CY/bl NIEPBOM MHCTAHIIUM €AUHOINY-
HBIL.

Kpome o0iierpak1aHCKuX CyJJ0B, B 3aaJIHOEBPOIICHCKUX TO-
CylapcTBax CYyILIECTBYIOT U HEKOTOpPbIE CeldajbHble. MeHblle
Bcero ux Bo PdpanHimu, CyaoycTpoOCTBO KOTOPOM OTJIMYAETCS
HAUOOJIBINEN MTPOCTOTOM W €IMHCTBOM. 3/1eCh UMEIOTCS JIUIIIb
KOMMEPYECKHUE CyAbl [/Is1 TOPTOBBIX JIEJI U TpeTercKue cyasl ( les
conseils de prud’hommes) 1jis1 pacCCMOTPEHUsI CIIOPOB, BO3HUKA-
IOIIMX U3 JJOTOBOPA JIMYHOTO HaiiMa B 0OJIACTH IMPOMBIIIUIEHHO-
ctu u Toproiau. Ho 1 kommepueckue, u TpeTecKue Cy/ibl pu-
OOIIIEeHBI K CUCTEMe OOIIMX CYJIOB Oylaroiapst TOMy, 4TO BTOPOW
WHCTaHIIMEW CIIy)aT JJIsi KOMMEPUYECKUX CY/IOB — aleJUISLMOH-
HBIE CyIbl, & AJIsI TPETEUCKUX — CY/bl IEPBOM MHCTAHIIUM.

B I'epmannm Hapsagy ¢ OOIIMMH CylaMH JIEHCTBYIOT IPO-
MBIIIIeHHBIE cyabl (Gewerbegerichte) nist pa3dopa CIliopoB Mex-
oy paOouyMMM M XO3sieBaMM B OOJNACTH MPOMBIILUIEHHOCTH, a
TaK)Xe MEkIy pabOuMMU OIHOTO XO35MHA; KyINeyeCKHe CyJIbl
(Kaufmannsgerichte) nyist pa36opa CriopoB, BHITEKAOIINUX U3 JI0-
TOBOPOB JIMYHOTO HaiiMa Wi OOyYeHUs] MeXAy KyNiaMu U MX
NpPUKa3YMKaMU WIM yUYEHUKaMU; TPETEUCKUE Cyabl U1l pa3pe-
IIEHUSI CIIOPOB, BO3HUKAIOIIMX W3 CTPAaXOBaHUsI PadOYMX OT
HECYACTHBIX cyvaeB (Schiedsgerichte fiir Arbeiterversicherung),
Y B HEKOTOPBIX MECTHOCTSIX eIIle OCTaTKU CTAPUHHBIX OONTUHHBIX
cynoB (Gemeindegerichte), a Takke crielMaJIbHbIE CY/Ibl J1s1 pa3-
060pa MCKOB K IJIaBaM HEMEIIKMX TOCYIapCTB U WIEHAM HX Ce-
MENCTB. ATNEJIAIMOHHON MUHCTAHIIUEN ISl TPOMBIIUIEHHBIX U



KYyIEYECKUX CYIOB SIBJISIIOTCS OOIIME CYIbl NMEPBOM MHCTAHITHU.
Tperelickue ke Cyapl caMM Ha ITOCTAHOBJIEHUAX ITOTO YIIOKe-
HY$1, OBUTH OTHECEHBI K KoMITeTeHITnH MIMmepckoro cyza, Tak uTo
B HACTOSIIIEE BPeMs BEIOMCTBO MIOHXEHCKOIO Cy/ia CBEIEHO A0
MuHUMYMa (Schmidt, 197).

NPEJICTABISIOT COOOI0 BTOPYI0 MHCTAHIMIO /7Sl TIPaBJICHUMA
CTPaxOBbIX yUpEkACHUM. JINUHBIN COCTAB TPOMBIIUIEHHBIX, KY-
MIEYECKUX U TPETEUCKUX CYAOB OJUHAKOB: NIOCTOSIHHBIM ITpejce-
Jatesib U JBa BHIOOPHBIX 3aceqarelisi, U3 KOMX OfIMH OT pabodrx
WIM HAeMHBIX CITyXallluX, a JPYrod — OT padoTomareneil wim
KynuoB. OcoObIx kKOMMepueckux cyaoB B ['epmanuu Her. s
pa3bopa TOProBhIX Jies1 00pa30BaHbl TOPrOBbIE OTJEICHHUS B 3eM-
CKHUX CyAaXx.

B ABcTpuM CymiecTBYIOT Kak KOMMEPYECKHE CYIbl, TaK M
KOMMEPYECKHE U T'OPHBIE OTIEJIECHUSI B OKPYXKHBIX Cydax Uis
PACCMOTPEHHM S CIIEIIMATBHBIX TIPOIIECCOB, KACAIOIIMXCS 001acTU
TOPrOBJIM U TOPHOTO Aefia. 3akoHOM 1896 r. BBeIeHBI IPOMBbIIII-
nenusblie cyanl (Gewerbegerichte), o o0pasily (ppaHITy3CKHUX Tpe-
TEUCKUX CYHOB, [JIsl pa3pelleHns CIOPOB Mekly paboToaressi-
MU U paOOuMMH, a TakkKe cpeau caMux padounx. OHU cOCTOAT
U3 TIOCTOSTHHOTO TIpeJiceNiaTesisi ¢ IOpUANIECKUM 00pa30BaHUEM,
HA3HA4YaeMOr0 MUHMCTPOM IOCTUILIMH, Y U3 3aCeaTesied B YMC-
ne He MeHee 10, u36upaeMbix Ha YeThIpe roja, MOPOBHY CO CTO-
poHbI padoTojaTesiel 1 padounx. ANeUISIMOHHON HHCTaHIIue!
CIIyKaT OKPYKHBIE CYHbI.

Kpome Toro, B ABCTpMHM COXpaHWIICS OCOOBIA CYA



(Obersthofmarschallamt), cocTosui Mo MpeaceIaTeIb,CTBOM
JIMpEeKTOpa 00eproMapiaibCKOl KaHIENSIPUN W3 YeThIpex
YjieHOB BEHCKOro OKpy:KHOTO Cy/ia M pacCMaTpUBAIOIIUI UCKHU K
YyJeHaM UMIepaTopcKor (haMuIMKU U HEKOTOPbIM JPYTUM IOJIb-
3YIOIIMMCS IPUBUJIETMPOBAHHON MOACYAHOCTBIO JviaM. Perre-
HUSI TOTO Cy/a TOAJIekKaT 0OKAIOBAHHIO B OOIIHE CY/Ibl BTOPOA
Y TPEThEN MHCTAHIIMHU.

B IIIBeiiuapuu Cy10ycTpOMCTBO €llle HEe MOJIYyYrJIO MOJTHOIO
0ObEMHEHMSI: CUCTEMA CYJIOB HE BO BCEX KAHTOHAX OJMHAKOBA.
Hwusiieit nHCTaHIMEN SBIISIOTCS 110 OOJIbITeN YaCTH MUPOBBIE CY-
Il (B HEKOTOPBIX KAHTOHAX €IMHOJIMYHBIE, B JPYTUX KOJUIETH-
aJIbHBIE); 3aTEM IOBCIOlY CYIIECTBYIOT OKPYXKHbIE aAlEJISLIMOH-
HBIE Cy/Ibl, 4 B MSATH KAHTOHAX — CAMOCTOSITEJIbHbIE KACCAIIMOH-
Hble cy/Ibl. OObeIMHSIONINM JI0O HEKOTOPOU CTENIeH! 3BEHOM CITy-
KUT BBICIINIT COIO3HBIN Cy/I, SBJSIOMIUIACS 111 HEKOTOPBIX JeJT
BTOpOW MHCTAHLIMEMN, a JJis ApYrux — Tperbeil. OH coctouT u3 19
n30MpaeMbIX HA IIECTh JIET YIECHOB.

CynoycTpoiicTBO AHIVIMM OTJIIMYAETCS] CBOE0Opa3HBIM XapaK-
Tepom. [IepBoii MHCTaHIME! /1)1 pa300opa IpaskIaHCKUX JIE CITy-
’kart cyasl rpadcTB (county courts) U Tak Ha3plBaeMbli Beicimi
cyn B Jlonnone (High Court), KOTOpoMy MOJABEIOMCTBEHHBI JI€1a,
BBIXOJISIIIME 32 TIPeesibl KOMIIETeHIIMU cya0B rpagctB. OH sB-
JISI€TCS TaK)Ke BTOPOUM MHCTAHIIMEN ISl CYJI0B Irpad)CTB U COCTO-
uT U3 Tpex otaeneHuit: Kaniyiepckoro cyaa, Cyna KOpojaeBCKOn
ckampi U OTneneHusi pa3BOJOB, 3aBELIAHUI U MOPCKUX [Ell.
Bropyio nncrannmio 11 Beiciioro cyna cocrasiseT Anesuisiny-



OHHBI CYJI, KOTOPBI COCTOUT U3 JIOpAa-KaHIyIepa, npejaceaaTe-
JIeW BTOPOT'O U TPEThETO OTIAEJIEHUU BhICIIero cyna u HECKOJIb-
kux cyneil. Tpetbst uncranuus — cyq [anarst topnoB, oOpasye-
MBI U3 JIOpAa-KaHIIepa U HECKOJIbKUX JIOPIOB-CY/IEH.

Eme crnoxnee u pasHooOpasHee cyneOHas cucrema Coenu-
HeHHbIX IlItaToB AMepuku. Ty3eMHbIe Cylbl pacnaJaloTcs Ha
JIB€ TPYNIIbL: HAa Cy/bl COI03HBIE ((heaepabHbIe) U CYIbl OTIEb-
HBIX LITATOB. DTU JBE TPYIIIbI CYJOB OTYACTH JEMCTBYIOT CaMO-
CTOSITEJTIHO Y HE3aBUCUMO JIPYT OT JIpyra, OTYaCTU K€ CBSI3aHbI
TaKUM 00pa30M, UTO TIepBbIe MTOUYMHEHBI BTOPBIM. Bo ri1aBe co-
I03HBIX CYJIOB CTOMT BepxoBHbBIN (hefepaibHbIi cya B BammHr-
TOHE, HU3IIYI0 MHCTAHIMIO 0Opas3yloT Ye3[Hble Cyibl, a Cpei-
HIOI0 — OKpyxHble. Kpome Toro, cymecrtsyer Boicimii dene-
pasbHBIA ¢y B KomyMOMiiCKoM OKpyre U 0COObIE Cy/IbI IS TEp-
PUTOPHIA, HAXOISIIMXCS B HETTOCPEACTBEHHOM 3aBE/IOBAHUU CO-
I03HOTO TpaBuTenbcTBa. CyneOHble CUCTEMBI B OT/IENIbHBIX I1ITA-
Tax HE OJMHAKOBHL. B OOJBIIMHCTBE UMEIOTCSI MUPOBBIE CYIIbH,
Cylibl rpa)CTB, BBICIIUE CY/Ibl, alleJUISIIIUOHHBIE CYJbl U BEPXOB-
HBIE Cy/bI IIITATOB.



§ 10. 3agaun panuoOHaJIbHO
rocy0ycTpoicTBa

CyliiecTBOBaHUE CYJOB BBI3BAHO HEOOXOAUMOCTHIO KOHKPETH-
3UpOBaTh AOCTPAKTHBIC HOPMBI TpaBa JJis MPUMEHEHHUsI K 4acT-
HBIM cydasM. Cynbl SBISIOTCS, TAKUM 00pa3oM, MOCpEeTHUKA-
MU MKy 3aKOHOM U KU3HBIO, IOCPEHUKAMU, HEOOXOIUMBbIMU
MIOTOMY, YTO 3aKOHBI HE MOTYT NIPUMEHATh caMux ceOsi. Ycra-
MU cyziedt riacuT 3akoH. «Cynbsi, — roBopuT MepuHr, — gomkeH
OBITh, TAK CKa3aTh, BOILJIOIIIEHHBIM, TOBOPSIIMM 3akoHOM. Eciu
ObI CITPaBE/IJIMBOCTb MOTJIA CITYCTUTHCS C HeOa M HAuUepTaTh 3aK0-
HBI CTOJTb SICHO, TOYHO Y TIOIPOOHO, YTOOBI TPUMEHEHHUE UX CTAJIO
pocTo padoToit Mo madIoHy, TO HUYero 60Jiee COBEPIIIEHHOTO
HEJTb3s1 ObLIO OBl TPUAYMATh JIJIs1 OTIPABJICHUs TIPABOCYIMs: Ha
3eMJIe BOZHUKJIO Obl MJIeaJTbHOE 1IAPCTBO CIPABEJIMBOCTI» 125,

Ho cnpaBenmMBOCTh ¢ HeOa HE CXOOUT; OTHOIICHUS MEXTY
JIOABMU OMPEJEIISIOTCS 3aKOHAMU, HE BCET/1a YOBJIETBOPUTEIIb-
HO HalMCAHHBIMU; (PaKTHUYECKHe OOCTOATENLCTBA KaXJIOro OT-
JeJIbHOTO cliyvasl TOXKE 3a4acTyl0 HEJIeTKO YCTAaHOBUTh; BCIIE/-
CTBHE BCEro 3TOrO 3a/lauya MPOBEIEHUsI 3aKOHOB B KU3Hb SIBJISI-
eTcsl BeChbMa TPYIHOM, CJIOKHOW U TpeOyeT OT Cyel 11eI0ro psijia
CIIeLIMAJIbHBIX KaueCTB.

1. IlepBoe U rIaBHOE Ka4eCTBO XOPOLIOTO CyAbH — 3TO Oec-

125 Ihering, Zweck im Recht, I, 1884, 387-389.



npuctpactue. Cynbsi, Oyaydn OJMIIETBOPEHUEM 3aKOHA, JIOJIKEH
OBITH OECTIPUCTPACTEH Y HEJTUIIETIPUSTEH, Kak abcTpakTHast pop-
mysna nipaBa. CyIpH, COTIaCHO TEKCTY CYAEHCKON MPUCSITH, 00sI-
3aHbl «UCTIOJHAThH CBSTO 3aKOHBI VIMIiepri U TBOPHUTH CYJ TIO
YHCTON COBECTH, 0€3 BCSAKOTO B UbIO-THMOO O3y JIUIIEIPHsI-
s> (mpuit. IV k c1. 225 Vup. cyn. ycr.).

2. YTtoOBI OBITH XOPOIIUM CYbel, HYKHO ITOJTyYUTh HaJIexKa-
Y0 IOPUINYECKYIO MTOATOTOBKY, KOTOpAasi JaeTcsl TOJIBKO BbIC-
MM, CTIEIUATIbHBIM 0Opa3oBaHueM. [1pu coBpeMeHHOM pa3Bu-
THM KYJIBTYPBI, KOIJIa BO BCEX OTPACIAX NEATETBHOCTU HIMPO-
KO MPHUMEHsIETCsI pa3jieieHue TPy/a, Korja B 001acT UCKYCCTB,
HAyK U TEXHUKU TOCIIOJICTBYET CIIEIMATU3AIINS U ISl YCTIETITHO-
IO 3aHATHS MU TpeOyeTCs CrielMaibHask IOrOTOBKA, 3HAHHUE U
pUMEHEHHe Ha IPAKTUKE 3aKOHOB HE MOT'YT COCTABJISATh UCKJTIO-
YeHUs 1 ObITh IOCTYITHBIMU KaXIOMY UeJIOBEKY, XOTsI ObI U TIOJTY-
YMBIIIEMY JOCTaTOYHOE odIriee oOpazoBaHue '2°. B 3akoHax mpo-
BOJIAITCS] HAYaJIa MpaBa, pa3padaTbiBacMble IOPUIMUSCKUMU HaY-
KaMU, U3 KOUX HEKOTOPbIE CYIIECTBYIOT YK€ COTHU JIET i UMe-
10T OTPOMHYIO JiuTepatypy. MIHas cratbsi coBpeMeHHOro I'pax-
JaHCKOTO KOJeKca MPEJICTABIISIET COO0I0 Pe3y/IbTaT MHOTOBEKO-
BOU I0pUINYECKOM IBOIIIOINK 7 W OTpaxkeHue O0pbObI Teope-

126 Ulrich, 156-157.

127 Briitt, Die Kunst der Rechtsanwendung, 1907, 161: «OcHOBHBbIE MOHATHS BPOZIE
MPOCPOYKH, HEBO3MOKHOCTH, IOPUIUIECKOr0 OCHOBAHUS U JIP. HE SIBJISIOTCS MTPOLYK-
TOM YMCTBEHHOM JESITENbHOCTU OIHOTO JvIla. HanmpoTuB, OHM MpPeNCcTaBiIsioT coO00
pesynbrar 6onee 1000-JIeTHEr0 IPUIMYECKOTO OMbITA YEJIOBEYECTBA B CAMOW CKOH-
HEHTPUPOBAHHOM (hopMe».



TUYECKUX B3MJISAIOB OoJiee WM MEeHee OTIAaIeHHOTO MPOIILIOro.
Jlpyrve HOpMBbI, HAITPOTUB, HE UMest KOPHEH B TIPOIILJIOM, SIBJISI-
I0TCS1 BRIPAXKEHUEM MTPOrPECCUBHBIX CTPEMIICHHI 3aKOHO/IATE Th-
CTBa B 00JIACTH 9KOHOMHUYECKHUX WM KaKUX-TMOO UHBIX COLU-
aNbHBIX OTHOIIeHU#. [TpaBrIIbHOE MOHUMAHKE BCEX TAKUX HOPM
TOTO U JJPYTOro pojia HEBO3MOKHO Oe3 MpeaBapUTEIbHOTO HCTO-
PUKO-IOPUIMYECKOr0 0Opa3oBaHus 28,

Hanee, u3ydeHne IOpUANIECKUX HAYK HEOOXOAUMO ellle U T0-
TOMY, YTO OHO MPUYYaeT K MPABUIHHOMY MBIIUICHHIO, K IOpHU-
JIMYECKOMY aHaJIM3y; Pa3BUBAET CIIOCOOHOCTh HAXOIUTh B KaXkK-
JIOW IOPUIMYECKON HOpME TPOsIBJIEHHE OOIIUX Havall pasa, OT-
IEJATh CYIIECTBEHHbIE EMEHThI OT CIIyYalHBIX 1 TOOOYHBIX U
HPUBOJIUTH OT/ENbHbIC TOCTAHOBICHHsI 3aKOHA B CBSI3b C 0011
crcTeMou TipaBa'?’.

128 Hackonbko Heo6Xx0mMMO opuarYecKoe 0Opa3soBaHKe sl CYIbU JaXKe MPU pas-
PEIIeHNH YTOJIOBHBIX Jell, Oonee JOCTYIHBIX TIOHUMAaHHUIO U CYXAESHUIO U1 Oe3 crie-
[MATLHOM MOITOTOBKH, BUHO U3 CEAYIONIEro npuMepa. B BOeHHBIX cyaax, rae 3ace-
JIAl0T OOBIKHOBEHHBIE cTpoeBble odutiepst n3 2000 e ObITO perreHo MPpaBUIIbHO BCe-
10 5%, B OCTAJIbHBIX ke 95% ObLIH JOMYIIEHBI CYIECTBEHHbIE HAPYIIIEHHSI YTOJIOBHBIX
3aKOHOB M MpaBuJj npousBoactBa (Llepememesckuii, O nonkoBeix cynax (FOpun. ne-
Tom., 1891, Ne 6, 441), uur. Jocanuuesvim, 3aKOH U CIPABEIMBOCTh HA HOBOM Cy/ZIe
Uy 3eMCKUX HayasibHUKOB (Pyc. Mbicib, 1893, Ne 5, 96)).

129 Muxatinosckuii, 148: «[1j11 npakTrKa-pyTHHEPA KAk 10€ SIBJICHUE MPEICTaBIIsET-
Cs1 M30JIMPOBAHHBIM; HAyYHO 00Pa30BaHHBIH IOPHCT Ceifuac HAXOAUT eMy HaJJIeKalree
MEeCTO B OOIIel cucTeMe; Mpel KakIbM HOBBIM CJIy4yaeM, paHee He BCTPeyaBIIM-
csl, IPAKTHK-PyTUHEP CTAHOBUTCS B TYIHUK, HAyYHO-O0OPA30BAHHBINA IOPUCT OTOPOCUT
HECYIIECTBEHHBIE YEePTHI SIBJICHH I, OTKPOET €ro I0PUANYECKYIO CYIITHOCTb ¥ IOCTABUT
€ro B CBSI3b C CHCTEMOIi; MPAKTUK-PYTHHEP TPUET B YKAC, €CIM Ha KaKOM-HUOYIb
aKTe He CIeNIaHO YKa3aHHO! B 3aKOHE OTMETKH, HayYHO-00pa30BaHHbIN IOPHCT CyMe-



Kpome Bcero atoro opuanyeckoe o0pa3oBaHHe UMEET BaX-
HOE 3HA4YeHUe ellle U B PyroM OTHomeHuu. [IpuMeHsis 3aKkoH,
CYIIbsl MOKET B M3BECTHOM CTETIEHU MPOSIBJISITH TBOPUECKYIO JIe-
SITeIbHOCTh, UMEHHO KOT/1a €My NMPUXOIUTCS MOMOMHSThH Mpode-
JIbI B 3aKOHAX, TIPU Pa3pelleHnH CydaeB MpsMO UMY He TIpemy-
CMOTPEHHBIX, VI TOJIKOBAaTh JIBYCMBICIICHHBIE TTOCTAHOBJICHU S,
JOMYCKAIOIIMe pa3InYHbIe CIIOCOOBI TOHMMAaHU . 3/1eCh OH IOJTy-
YaeT BO3MOKHOCTb IMPOBOIUTH CBOM IOPUANYECKHE BO33PEHUS,
CBOM ujeasbl. BeipaboTaTh ke Takue BO33PEHUsI U UeasTbl MOX-
HO TOJIBKO TEOPETHUYECKUM M3ydeHreM mpasa ',

3. Ho TeopeTrueckoe n3ydeHre IpUCIIPYICHITUN caMo TIO ce-
0e ToKe HeJOCTATOUHO JJIs1 CY[bU: OH JIOJKeH 00NafaTh v Mpak-
THUYECKOW MOATOTOBKOM K cBoel neAatenbHOCTU. Cyibsi, HE TIPO-
IIE/IIIHIA MPAKTUYECKOU IIKOJIBI, TO00EH Bpady, He padoTaBIIe-
MYy MpeBApUTEIbHO B KJIIMHUKE; TOT U IPYToi OyAyT OKaHYMBaTh
cBOEe 00pa30BaHuUe 3a CUeT OOPAIAIOIIUXCS K HUM 3a I0puande-
CKOW Y MEUITMHCKOW TIOMOIIIBIO JIUII, ¥ STUM JIUIaM TPHUIETCS

€T OTJIMYUTDH ITyCTYIO (1:)OpMaJ'[I/ICTI/IKy, MOTEPABIIYIO BCSIKMIA CMBICJI, OT CYIICCTBCH-
HbIX (1)0pM, MpeACTaBIAIINX co0010 HCOéXOI[I/IMbIG TapaHTUU; IUIA IIPAKTUKA-pPyTUHE-
Ppa BbICHIMM aBTOPUTETOM BCETAa 6yz[eT MNpeneacHT, Kak OBl HEJIET OH HU 6LIH, IOpUCT-
TEOPETHUK CO3HATEIIbHO OTHECETCA K MPEUECACHTY U CYMEET U3BJI€Yb U3 HET'O J]eﬁCTBPI-

TEJIBHO LICHHOEC» .

1
30 «MHoronetHee H3YyUYCHHC B y‘le6HOM 3aBE€ICHNU HAYKH, B IIPAaBUJIbBHOM, CUCTE-

MAaTHUYECKOM BHUJIE, MOKET HE TOJIBKO 00OTATHTh YeIOBEKa OCHOBATEIIbHBIMU TEOPETH-
YeCKUMH MO3HAHUSMM TIpaBa, HO BMECTe C TEM CO3/aTh B JyIle €ro ujeas 3Toro mpa-
Ba, Meall, K KOTOPOMY HAIpaBJIEHbI BCe ITPOrPECCHBHBIC CTPEMJICHHUS YeJIOBEUeCTRA.
IMpuarast mOTOM MPABO K XU3HHU, TEOPETHK HEBOJIBHO U MOYTH OECCO3HATENHHO MPO-
BOJIUT UJIeaN B KU3Hb U, TAKUM 00pPa30M, TEOPUsI CTAHOBUTCS ITPAKTHKOIO, HAYKa CTa-
HOBUTCSA XU3HBIO» (Puaunnoe, 1, 212).



pacIiagyMBaThCs 3a X OIMIMOKH 3!,

4. Ilomumo 3HaHMA NIPaBa, IOMUMO TEOPETUYECKOU U ITpaK-
THYECKOW TIOATOTOBKY B CIIEIMAIbHON OOJIACTH MPABOBEICHUS
CYIbs IOJIKEH ellle 3HaTh T€ KU3HEHHbIE OTHOIIEHHUs, KOTOPbIe
OTIpeIeNISIOTCS HOpMaMHU TIPaBa. A 3TU HOPMBI OXBAaTHIBAIOT BCE,
KaCaloTCs BCEX CTOPOH KHU3HU, BCEX MTPOABJICHUNA YEJIOBEUECKON
KU3HU U JieAaTesibHOCTH. CeMbsi M Opak, HayKa M HCKYCCTBO,
TOPrOBJISI U TIPOMBIITUIEHHOCTh, 3eMJIEACINE U peMeciia — Bce
9TO HOPMHUPYETCS TTPABOM, M B KaXJIOM U3 ITHX 00JacTe BO3-
HUKAIOT CIIOPHI, pa3pelieHre KOTOPBIX COCTABISAET 00S3aHHOCTD
cyapu. UToObl BHITIOMHATH CBOIO 3a/1a4y C yCIIEXOM, eMy HeoO-
XOOUMO 00J1a7aTh HIMPOKUM 00IMM oOpazoBaHueM. KoneuHo,
3HATh BCEro, BCEX HAYK, UCKYCCTB U MPOUYMX OTpacier YesoBe-
YEeCKOU JIeATETHHOCTH OH HE B COCTOSTHHH, J]a 9TO U HE HYKHO,
TaK Kak JIJIsl pa3pelieHusl CrieIMaIbHbIX BOITPOCOB CY/Ibsl MOXET
00paTUTKLCS 3a MOMOIIBIO K IKcnepTaM-crieranucram. Ho ans
TOrO, YTOOBI MPABUIBHO CTABUTh TU BOITPOCHI, COZHATENILHO OT-
HOCHUTBCS K 3aKJTIOUEHUIO KCIIEPTOB U JIaBaTh €My TTPABUIIbHYIO
OLICHKY, OH JIOJDKEH OBITh IOCTAaTOYHO OOPa30BaHHBIM UeIOBe-
kom!*2, «IIpu orcyTcTBUM 00IIEro 0Opa3oBaHMS AESATETHBHOCTh

131 .
3! Vavasseur, 49-50: «3nanue HayKH €IlEe HE CO3JACT CyIbH; CBEKEHCIIEYEHHBIN

JOKTOP TIpaB, CORJIS CO MIKOJIBHOM CKaMbH, He IPHOOpPETaeT 3a OIHY HOYb KAUeCTB XO-
pomiero cynpu. OTBJIeUeHHAs HAyKa JOJKHA OBITh OMJIOAOTBOPEHA MPOhECCHOHAT-
HOW MPaKTHKOHN; MHAUe OHAa PUCKYET CO3/1aTh, MO BhipakeHHIo JKions PaBpa, TOIBKO
KacTy MaHJapuHOB, OYeHb CHJIbHYIO, OBITh MOXET, B MeTa(u3NKe MpaBa, HO HECIO-
COOHYIO pa3OuparhCs B 3aITyTAHHBIX CTOJIKHOBEHHSIX YACTHBIX HHTEPECOB».

132 zacharias, 131 f£.; Bozi, 13-14; ®uaunnos, I, 210-211.



CyIIbU TIO HEOOXOAMMOCTH MPHOOpETaeT MEXaHUIECKUI Xapak-
Tep. OH CTAaHOBUTCSI PEMECTICHHUKOM, KOTOPBIN MPUMEHSIET KO
BCEMY, C UEM €MY MPUXOIUTCS UMETD JIEJIO, 3ayYEHHBIE IPUEMBI,
U BCE pa3HOOOpasue KU3HU U3MepsieT MaciiTadoM cBoux op-
MYJISIpOB U Tiaparpadgon» 33,

5. He meHee BaxHO /17151 Cy/ib¥ 00J1aJaTh KUTEUCKUM OITBITOM,
3HaTh OOBIICHHYIO JKM3Hb, OBITOBYI0O OOCTAHOBKY, CpEI KOTO-
PO KUBYT OOpaIlaloIUecs: K ero MOMOIIM JIMIIA, 3HATh JIOJEH,
MOHUMATh MOTHBbI, KOTOPHIMU OOYCJIOBJIMBAIOTCS YeJIOBEUECKHE
noctynku. MiHaye oH He B COCTOSIHUM HU YCTAHOBUTDH MPABUJIb-
HO BCEX KOHKPETHBIX OOCTOSITEJIbCTB pa3OupaeMbIX A€, HU JaTh
HaJlJIeKalllel OLIEHKU 3asIBICHUSM TSKYLIUMXCSA U MOKA3aHUSIM
CBUJIETEJIEN, HEPEAKO MPOTUBOPEYAIIM OIHO Apyromy. [Toarto-
MY XOPOIIIUM CyIbel MOKET ObITh TOJBKO 3PEJIbIA, UCKYIIIEHHBIN
’KU3HBIO YeJIOBeK 34,

6. B kauectBe mpencraBUTENEl TOCYIaPCTBEHHOW BIIACTU

133 Schellhas, 59. Cp. Malpeyre, 231, 232.

134 Ch. Comte, 66-67. «Hn ona HayKa, — TOBOPUT 3TOT aBTOP, — HE YCBAUBAETCS TaK
JIOJITO U C TAKUM TPYAOM, Kak npaBosesieHue. Ciydanock, uto moau 20—-24 et omiu-
YaJIMCh Ha MOMPHILE UCKYCCTB, MATEMATHUKH, (pu3ndyeckux Hayk. Ho eciu Obl KTO-HU-
OyIIb B3AyMaJl 3arOBOPUTH 00 yUEHOM IOPUCKOHCYJIBTE 25 JIET, TO OH BBI3BAJT ObI JIMIIIH
VIBIOKY CoXasieHHs. B 9Toii HayKe BhIpakeHHe «MOJIOJOH YUeHbIH», YacTO MTPUMEHSI-
Ioleecst B IPyruX HayKax, COBEPIICHHO He YIOTPEONSETCS: OHO ObUIO ObI CMEIITHBIM.
TpyaHOCTh YCBOEHMsI MIPABOBE/ICHUS 3aBUCUT HE TOJILKO OT TOTO, YTO OHO MeHee 3a-
KOHYCHO, YeM JPyrue HayKu, ¥ YTO OHO OOHMMAET OOJIbIliee KOMMIECTBO MIPEJMETOB,
HO [JIABHBIM 00Pa30M OT TOTO, YTO OHO TpeOyeT BEPHOIO OT MPUPOLIbI CYK ICHHUS, TAKTA
WM 9yBCTBA CIPABEIMBOCTH, & TAKKe TIOHSATHI, KOTOPBIE JAI0TCS TOIBKO BO3PACTOM
u pgonrum onbitom». Cp.: Favre, 47; Vavasseur, 49-50; Pépin, 68—69; Zacharias, 17 ff.



CyabU 00JIa/1aI0T U3BECTHHIM BHENTHUM aBTOpuTeToM. HO Bechma
BA)XHO, YTOOBI OHH TIOJIb30BAJIMCH B I71a3aX HACEJIEHWS U BHYT-
PEHHUM aBTOPUTETOM, T.€. YTOOBI TpakJaHe OTHOCHIIUCH C TIOJI-
HBIM JIOBEpMEM K HUM BBUJY MX JIMYHBIX Ka4ecTB, «UOO yBa-
JKEHHMe HapoJa K CBOMM 3aKOHAaM U Cy/bsSIM — camasi BepHas ra-
PaHTHUs €ro MOCTYIIaHUs U TPOYHOCTH OOIIECTBEHHOTO MOPSII-
Ka»'33. ]l 3TOro cymp AO/DKHBI OBITh Oe3ymnpeuHbl B HpaB-
CTBEHHOM OTHoOIIeHUH. VX pernyTanus He JOMKHA ObITh HUYEM
3ansATHaHA. [ pakiaHe He MOTYT OTHOCUTBCS C YBAKEHUEM K CY-
Ibe ¥ C JOBEPUEM K €r0 pelleHusIM, €CJTM UM M3BECTHO, UYTO OH
ObLIT OCY’K/IEH paHblile 33 KaKOK-JIMOO MPOCTYIOK, SBJISIONIMIACS
B IV1a3ax o0l1ecTBa npeaocyauTeabHbiM. HezaBrucumocTs 1 yecT-
HOCTb CyJIeH IOJKHBI CTOSITh BBIITIE BCSIKMX Mof03peHnid. «Korma
MHEe HY)XKHO Ha3HaYMTh Cy/Iblo, — cKaszaj jopa Jluuaaropcer, — s
Iy DKEHTIbMEHa», ¥ 9TOMY MPaBUITy, CTPOTO COOJTIOIAeMOMY
B AHIIIMU, 00s13aH Cy/IEHCKUIA NIEPCOHAI CBOUM BBICOKMM HPaB-
CTBEHHBIM ypOBHEM %6,

Urak, Gecnipuctpactue, oolee 1 crenraabHOe I0PHIIMIEcKOe
KaK TEOPETUYECKOe, TaK M MPAKTUIECKoe 0Opa3oBaHue, KUTEH-
CKUH OMbIT U Oe3yrpeyHasi HpaBCTBEHHOCTh, — BOT T€ Ka4ecTBa,
KOTOPBIMH JIOJKEH 0071a1aTh KaX bl Cy/bsl, YTOOBI OBITH HA BbI-
coTe cBoero npu3Banusa. O0ecnednTh HATMYHOCTh ITUX KaYeCTB
y Ccyded — 3aJada CyJl0yCTPOMCTBA. 3aKOH JIOJIKEH, BO-1-X, J0-
MYCKaTh K MCHOJHEHUIO CYIEUCKUX O0S3aHHOCTEN TOJIbKO JIMII,

135 Henrion de Pancey, 73.
136 Franqueville, La systeme judiciaire de la Grande Bretagne, I, 1893, 369-370.



00JIaIA0NIMX YKA3aHHBIMU Ka4eCTBAMU, U, BO-2-X, 00CTaBUTh UX
B CJIy’K€OHOM OTHOIIIEHWU TaK, YTOOBI OHU MOTIJIM OECIIpertsiT-
CTBEHHO M 0e300s13HEHHO TMPOSIBJIATh 9TH KadecTBa. pyrumu
CJIOBaMU, 3aKOH JIOJKEH YCTAHOBUTH 11€JIECOOOPA3HBIN CIIOCO0
KOMIUIEKTOBAHUS CYAEUCKOrO MEPCOHANa U MOCTaBUTh CYlEd B
HaJyIexalee ciyxeOHoe mosoxenue 7.

37 Muxaiinosciuii, 64. K 5Tim TpeGOBaHIAM OGBIKHOBEHHO PUCOCIMHSIOT IIe
JBa: 4TOOBI CyIbH He CTpafaiy (DU3MIECKMMI HEAOCTATKAMH WX TyLLIEBHBIMH O0JIe3-
HSIMH, MELIAIOIIMMA UM HCTIONHSTh CBOU OOS3aHHOCTH, M YTOOBI OHHM OBLTH MOAAH-
HBIMH TOTO TOCYIapCTRa, r1e ciyxat. Ho To u gpyroe TpeGyercst OT BCeX 8000ue v,
MOCTYTIAIOIINX Ha TOCYJaPCTBEHHYIO CIIyKOY, 1 He TIPEZICTABIIAET COO0I0 HIYETO HE0O-
XOIMMOTO MCKJTIOUUTENIBHO JULSl CyIei.



§ 11. Iloozomoska K
cyoeticKum 00AHCHOCMSAM 8
UHOCMPAHHBLX 20cyoapcmeax **

Bormpoc 0 KOMITIEKTOBaHUM JIMYHOTO COCTaBa CYJIOB CllaraeT-
Cs1 U3 JIByX BONPOCOB: 1) KeM MOTYT OBITh 3aMeIlacMbl CyJICH-
CKHe JTOJDKHOCTH U 2) KaKMM 00pa3oM JO0JKHO MPOMCXOIUTh 3a-
mererre? [1epBbiii BOITPOC KacaeTcs MOArOTOBKU Cy[AeOHbIX Jie-
SITeNeld, BTOPOH — croco0a 3aMeIeHu s CyICHCKUX JIOTKHOCTEH.

PasperieHre TepBoOro BOIpoca He TPEACTABISAET OCOOBIX
TpyaHocTel. Eciiv 1151 MpaBUJIbHOTO OTIIPABJIEHUS PABOCY/IUS
HEOOXOIMMO, YTOOBI CyIbY 00JIa AT U3BECTHHIMU KaYeCTBAMH,
TO caMO COOOI0 TIOHSITHO, YTO Ha CyleHCKHe JOIKHOCTH MO-
ryT ObITh Ha3HAYaeMbl TOJILKO TaKKe JIMIA, KOTOPBIE 9TH Kade-
CTBa JEMCTBUTEJILHO MMEIOT. DTO TOJIOKEHHE SIBJISIeTCsA OOIIIe-
MIPU3HAHHBIM U MPOBOJUTCS C OOJBINEI0 WM MEHBIIEI0 TOCTe-
JIOBATEJIbHOCTBIO 3aKOHOJATEIbCTBAMU ITOUYTH BCEX BaXKHEHIIIMX
rocynapctB EBporibl. [ToBciory OT KaHIUIAaTOB B CY/IbH TpeOyeT-

138 Zitelmann, Die Vorbildung der Juristen, 1909; Ausbildung und Fortbildung der
Richter, Bericht iiber die Verhandlungen d. 2. preuss. Richtertages, 1910; Hellwig, Die
Vorbildung der Juristen (Zt. Zp. 40 B.); Grueber, Die Vorbildung der Juristen und ihre
Reform, 1910; Waller, Rechtsstudium und Referendariat, 1910; Gerland, Die Reform
des juristischen Studiums, 1911; Vierhaus, Ueber den praktischen Vorbereitungsdienst
(Zt. Zp. 41 B.); Abpawxesuu, O moarotoke cyneOHbx aesreneii B [Ipyccun (BecTH.
npasa, 1900, Ne 9); Eslande, passim; Ulrich, pass.; Piola-Caselli, pass.; Kade, Der
deutsche Richter, 1910, pass.



sl IOCTWKEHHME M3BECTHOTO BO3pacTa (He Hyke 2425 Jier), CBU-
JETETbCTBYIONIEr0 O HEKOTOPOM KUTEHCKOM OIMBITHOCTH, 00Ja-
JJaHe HPAaBCTBEHHBIM 1I6H30M, BHIPAXKAIOIUMCS B TOM, YTO KaH-
JU/IaT B CY[IbU HE TIOIBEPrajiCs MO30PSIIMM HaKa3aHUsIM, HE CO-
BepIla NPeOCYIUTEIbHBIX IOCTYIIKOB U HE 3aHUMAETCsl TaKU-
MU OTpacisiMU JESITeIbHOCTU, KOTOPble TPU3HAIOTCS HECOBMeE-
CTUMBIMHU C CYJEUCKOU JOIKHOCTHIO, U 00JIa/laHNe YMCTBEHHBIM
LIEH30M, COCTOSIIIIMM B CITeLIMAJIbHOU MOATOTOBKE K UCIIOJIHEHUIO
CYIEUCKMX 00si3aHHOCTel. Paznuue Mex 1y 3aKOHO/IATeIbCTBA-
MU OTJEJIbHBIX FOCY/IapPCTB KACAeTCsl MPEUMYIIECTBEHHO CHUCTe-
MBI 3TOU CHELUAILHOM MOATOTOBKH.

B I'epmanum 17151 iprodpeTeHus mnpaBa ObITh HA3HAYSHHBIM
Ha JIOJDKHOCTb CY/bY HYKHO MPOWTH TPEXTOAUYHBINA KYpC I0pU-
JUYECKUX HAyK B YHHUBEPCHUTETE, IPUUEM HE MEHEe MOJIOBUHBI
9TOTr0 BpeMeHH JIOJDKHO OBITh MPOBEJCHO B OJHOM M3 IepMaH-
CKMX YHUBEPCUTETOB; BbIJIEPKATh MEPBbI TOCYJaPCTBEHHbIN K-
3aMeH, 3aTeM He MeHee TpeX JIET MPOCIYXUTh B CyJeOHOM Be-
JIOMCTBE WJIM 3aHUMAThCsl y aJJBOKAaTa U, HAKOHEI, BbIAEPKATb
BTOpOM 3k3aMeH. OT 3K3aMEHOB U CITyKObI 130aBJICHBI IIITATHBIE
MpenojgaBaTe/iv PUINYECKUX HaAyK B TePMAaHCKUX YHUBEPCUTE-
Tax'%*. B HEKOTOPBIX TepMaHCKUX TOCYJAPCTBAX CPOK MPaKTHIe-
ckou noarotoBku yavHeH (B Ilpyccum — no 4 ner, B baaene,

BpaynmBeiire, MeksieHOypre u ip. — 10 3 > rona); B JPyTUX Tpe-
Oyetcst Oosee MPOAOJIKUTENIbHOE MPeObIBAaHUE B YHUBEPCHUTETE

139 yer. cynoycrp., § 2-5.



(B bagene, Bioprembepre, ['eccene — 3 1/2 roga). CocTaB UCIIbITA-
TEJIbHBIX KOMUTETOB 1 MOPSIIOK IMPOM3BOACTBA IK3aMEHOB OIlpe-
JIeJIeHBl B KaXJIOM rocyapcTBe ocoosimu rpaBuiamu 40, Tlo BbI-
JepkaHUM BTOPOTO 9K3aMeHa KaHJUaT MOIydaeT 3BaHue acec-
copa ¥ MpaBo MOIYyYUTh HU3IIYIO CYIEHCKYI0 10 KHOCT. Ho Ha-
3HA4YeHHE 3aBUCHUT OT YCMOTPEHMSI MUHUCTPA IOCTHIIUN, KOTOPBIN
PYKOBOJICTBYETCSI JIOCTaBJISIEMBIMU EMY TMpeJIce1aTesNsIMU MOf1j1e-
KalUX CyJOB CBEIEHUSMU O JIMYHBIX CIOCOOHOCTSIX W HpPaB-
CTBEHHBIX KauecTBax Kanauaaros 4!, Hemocrarkamu 310 cucre-
MBI SIBJISIOTCS, TIO MPU3HAHWMIO HEMEIKUX IUcaTeliel, MaTepH-
aJIbHasi He0OEeCTIEeYeHHOCTh KaHTUJIATOB, CJIUIIIKOM JIOJTHIA CPOK
TIO/ITOTOBUTENILHOM CITyKOBI O€3 OMpeJieIecHHOTO BO3HArPaXKIe-
HUsA (10 Ha3HAYEeHHUSI Ha IITaTHYIO JOIKHOCTb TIPOXOAUT OT 6 10
9 51eT) 1 HEAOCTaTOUHOCTb TEOPETUUECKOM MOArOTOBKH, MMOJTyda-
emoii B yauBepcuterax 42, Cioa Hy)KHO TPUOABHTB €1lie TTOTHBIN

140 Kade, 99 ff.
Y48 Sehmidt, § 35, 11; Kade, 107, 125, 208, 217 ff., 255.

142 A6pawresuu, 97 u ci.; Bericht iib. Verh., 15 ff., 36 ff., 48 ff.; Adickes, Zur
Verstindigung, 100 ff.; Waller, 21 {f.; Vierhaus, 263 ff.; Hellwig, 519 ff.; Zitelmann,
1. c. B HemenKoii IuTepartype mpeiaraloTcs pasHble CIOCOOb! YCTPaHEHH s 9THUX HeJo-
cTaTKoB. Me:xay npouum, npod. Llurensman BHICTYNII C HPOEKTOM pPa3eUTh Teope-
THYCCKYIO U IMTPAKTUYICCKYIO IIOATIOTOBKY HAa YE€THIPE CTaJUU TaK, ‘ITO6BI TOCJIC MTOJIYTO-
parogu4Horo l'lpe6bIBaHI/IH B YHUBCPCUTETE U BHIACPKAHU A 9K3aMEHA, CTYACHTDI OT6LI-
BaJIM JABYXJIETHIOIO MNPAKTHYECKYIO IOATOTOBKY ITPH Cyﬂe@HLIX U aJMUHHUCTPATUBHBIX
yqpemneﬂmﬂx, 3aT€M BO3BpalllaIuCh B yHI/IBepCl/ITeT, B TEYCHUE OBYX C HOJIOBI/IHOﬁ JIeT
HpOXOIII/II[I/I CIIEMUAJIBHO OTOECJIbHBIC IOpI/IILI/I‘IECKI/Ie HayKI/I ", HAKOHEN, I10CJIE TOOanY-
HOﬁ HpaKTH‘ICCKOﬁ TIOATOTOBKHU JOITYCKAJIMCh K 9K3dMEHY Ha cyneﬁcxne JOJIKHOCTHU.
ITo MOBOAY 9TOr0 OPUIrMHAJIBHOI'O ITPOEKTA HEJIb3A HE 3aMETUTh, YTO CTYACHT-IOPUCT,



MPOU3BOJI MUHUCTPA IOCTUIIMM MPY HA3HAUYEHUM HA CyHEWCKue
JOJKHOCTH.

B ABcTpum uMMeIOT MpaBO Ha 3aHSATHE CYIEHCKUX JIOMKHO-
cred: 1) mITaTHBIE MpEnoAaBaTes OPUANYECKUX HAyK B aB-
CTPUICKUX YHHUBEPCUTETAX; 2) JIMIA, BbIAEPXKABIIUE aJBOKAT-
CKHMM 3K3aM€H, W 3) Jula, BbIACPKABIINE CYICUCKUNA SK3aMEH.
K cynelickoMy 3K3aMeHy JOIYCKAIOTCS JIMIIA, TIPOIIeIIe Kype
IOPU/IMUECKMX HAYK B YHHUBEPCHUTETE, BbIACPKABIIME YCTAHOB-
JIEHHBIE TEOPETUYECKHUE IK3aMEHbI W OTOBIBIIME TPEXJIETHIOI
TIO/ITOTOBUTEITBHYIO CITYXOy TIpU Cy/lax, MPOKyparype, a oT4a-
ctu 1ipu (PMHAHCOBOW MPOKYpaType WU B KaHIEISIPUU a/IBOKA-
ta. Hagzop 3a kaHAuaTaMu, MMEHYEMbIMU ayCKYJIbTaHTaMHU, Jie-
KUT Ha TMpeacearesiX KOJUIETHaabHbIX Cy/I0B IEPBOM MHCTaH-
. [Ipy cygax ycTpawBaloTCst Kypehl JUIsl KaHAUAATOB, YTOOBI
MPUYYUTH UX K HAYYHOU pa3padOTKe MPAaKTUIECKUX BOIIPOCOB U
COJICHICTBOBaTh MX TeopeTudyeckomy obpazoBaHMio. CymencKuit
9K3aMeH MPOUCXOJUT B KOMUCCUU U3 TIpeiceiaTesl, TOBAPUILA
npejcearesisi cyJa BTOPOMl MHCTAHWU, KOMUCCApOB, Ha3HAvYae-
MBIX MUHHUCTPOM IOCTHIIMH U3 YUCTA CYJIEH, MPOKYPOPOB, aBO-
KaToB, IPO(eCccopoB, €M B MECTE HAXOXKJICHUS alEJIISLIMOH-
HOT'O Cy/la BTOPOl MHCTaHIIMA UMEETCs] YHUBEPCUTET, U APYTUX
CBEYIIMX JIAI. YCTHBIN 9K3aMEH MPOU3BOIUTCS MATHIO IEHA-

NPOCITYIIABIINI JIEKIIMM TOJNBKO IO OOIMM BOIPOCAM ITPABOBEJICHHUSI, CTOJIb JKe Ma-
JIO TIOATOTOBJICH K CO3HATEIBHOMY O3HAKOMJICHHIO C MPAKTUKOM, KaK U CTYIeHT-Me-
VK, IOMYIIEHHBI K 3aHATUSM B OOJIBHHULIE TTOCIIE MOJTy TOPArOANYHOIO [TPeObIBaHUS B
yHUBepcutete. [IpakTiyeckast MoAroToBKa Hem30e:KHO MPEBPATHTCS B MEXaHUIECKOe
WCTIOJTHEHNE UYKUX YKa3aHWUI M KaHIIENAPCKYIo padoty ( Hellwig, 522; Grueber, 9-10).



MU KOMUCCHH, U3 KOMX TPe/ICeIaTelb U OIVH WIEH OJKHBI ITPH-
HaJIeXKaTh K CyIeOHOMY BEIOMCTBY, & OJMH — K aJIBOKATCKOW
koproparuu. [TucbMeHHbII 9K3aMeH COCTOUT B M3TOTOBJICHUU
Hay4HOM pabOThI HA IOMY U IBYX paOoT MO I'PakAaHCKOMY U YTO-
JIOBHOMY TpaBy B IoMelieHny komuiccnu. [Tpeameramu ucnbita-
HUSI SIBJISIIOTCS HE TOJIbKO IPaXK/IAHCKOE U YTOJIOBHOE MPABO, HO
Y HEOOXOIUMBbIE [J151 OTIIPABJICHU s CYJEUCKUX 00SI3aHHOCTEN OT-
JeJIbl TOCYJapCTBEHHOr0, aJIMUHUCTPATUBHOIO U (PUHAHCOBOTO
npaBa'*’. Belgep:kaBilie 3TOT 9K3aMeH He Ha3HAYAITCS CY/Ibs-
MHU cpazy, a MPOXO/IST ellle HECKOIbKO MPOMEKYTOUHBIX HUBIINX
JOJDKHOCTEM: MOMOIIIHUKOB CYJIEH, 3aMECTUTEJIEN TPOKYPOPOB U
Ilp-144

Bo ®pannmu 1151 Ha3HAUSHM S TOMOIIHUKOM CY/IbU WJTH 4Jie-
HOM Cy/a TIepBOM MHCTAHIIUN HeoOXomumo: 1) o0agars TUIio-
MOM JIMIIEHIIATa TpaB (COOTBETCTBYIOIIMM HAILIEMY TUTLIOMY
BTOPOW CTereHM); 2) 3aHUMAThCs CyAeOHOW MPAKTUKON B Teve-
HUE BYX JIET IIPY aneJUISIIMOHHOM CYJIe MJT B Ka4eCTBE TTOMOIII-
HUKa aJIBOKata M 3) BBAEPKATb KOHKYPCHBIM 3K3aMEH, ITUCh-
MEHHBIW U YCTHBIN, B KOMUCCUU, COCTOSIILIEN MO/ ITPEICEAATENb-
crBoM wiieHa KaccarmonHoro cyna u3 nupekropa MuHucTepceTsa
IOCTHIIVY, BYX WIEHOB aneJUISIIIMOHHOTO Cy/la M OTHOTO 4JieHa
[Mapwkckoro cyma nepBoi UHCTaHIuK 43, JIjist Toro 9YroOb! OBITH

143 3akoH 06 yupeskeHnn cynoB ot 27 Hostops 1896 r., ct. 4-17.
144 Schrutka von Rechtenstamm, Die Stellung des Richters, 78.

195 Manaraemplit OpAIOK HA3HAYEHUS HA CyIEIiCKME JOIKHOCTH YCTAHOBIEH BO
®pannuy 3akoHoM 0T 13 despasia 1908 r. lo u3naHusA 3TOro 3aKOHa OT KaHAU[a-



JOMYIIEHHBIM K 9K3aMEHY, HY>KHO BBITIOJIHUTH €I1lle OHO 0c000e
YCJIOBHE: MPOBECTU IOl B MPAKTUYECKUX 3aHATHUAX Npu MuHU-
CTEpPCTBE I0CTULIMM WA TIPOKYPOPCKOM Ha/30pe€ KacCallMOHHO-
ro, aneJUISIIIMOHHOTO UM OKPYKHOTO CyAa, TMOO jKe 3aHUMAThCs
JIBa rojla B KOHTOpe noBepeHHoro. Kpome Toro, o Kaxaom xe-
JIAIOIIEM TOIBEPTHYTHCA 9K3aMEHY CTapIIvy MpecenaTesb Cy-
J1a TOTO OKpYTa, TJie OH OTOBIBAJ MOATOTOBKY, JIe/IaeT Crelraib-
HBII JIOKJIQ/1 HA OCHOBAaHUM COOPAHHBIX O HEM CBEJICHUN MUHHU-
CTPY IOCTULIMH, OT KOTOPOr'O 3aBUCHUT JIOMYCTUTDb €r0 WU HE J10-
MyCTUTh K 3K3aMeHy. VcnbITarenbHass KOMUCCHSL UMEET MPABO
yKa3arh MATh HAMOOJIEe BBIJAIOINUXCS KAHIUIATOB ISl HEMe/I-
JICHHOTO Ha3HAY€HMs Ha JIOJUKHOCTM MOMOIIHUKOB CyIe WiId
YIEHOB CyJa nepBor MHcTaHuuu. [Ipoune BbiaepxkaBIIMe K3a-
MEH HA3HAYaI0TCs HA MECTA MOMOIIHUKOB CyAEW WA TPUIHCIIS-
I0TCSl K MUHUCTEPCTBY C TEM, YTO MOCHIE ABYX JIeT 3aHsaThil 10
U3 HUX, BHECEHHbIE B CIMUCOK JIOCTOMHBIX IMOBBIILIEHHS, MOTYT
ObITh HA3HAYEHBI YIEHAMM CyAa WM MOMOIHUKaMu cyaeid. Ho
MUHHUCTP I0OCTULIMY MOJIb3YETCS MPABOM 3aMENIATh YaCTh BAKAHT-
HBIX JIOJKHOCTEU IPYTUMU JIMLIAMU, IPEAIIECTBYIONIAS JeSATEb-
HOCTbh KOTOPBIX JEJA€T U3IUIIHUMU 3K3aMEH U MPaKTUUECKYIO
MOATOTOBKY, KakoBbl: 4ieHbl ['ocynapcrBenHoro Cosera, mpo-
(peccopa 1 JOLEHTHI IOPUINYECKUX HAYK (TIOCJIEHNUE 10 UCTEYe-
HUM TpeX JIET NMpernoaBaHusl), ObIBIIUE WIEHBI CYIOB, MUPOBBIE

TOB Ha CyeOHbIe JI0JDKHOCTH TPeOOBAIKCH TOJIBKO JUIUIOM JIMLEHIMATA U JABYXJICTHSIS
IIPaKTHKa IIPY aleJUIALUOHHOM Cye B KauecTBe anBokata ( Garsonnet, Précis, No. 36,
37).



Cy/IbY, UMEIOLLIME JUIUIOM JIMLICHIIMATA ITPaB, NIOCJIE IBYXJIETHETO
UCTIOJTHEHWSI CY/IEHICKUX OOSI3aHHOCTE, CEKpeTapu CY/0B, ITOBe-
peHnble ocie 10 JieT mpakTUKY 1 HeKoTopbie apyrue !4, s Ha-
3HA4YeHsI MUPOBBIM CY/Ibell KOHKYPCHBII 9K3aMeH He TpeOyeTcs,
JIa ¥l Ipyrue YCIOBUS OOIErYeHsl: AUIJIOM JIUIIEHIIMATa ITPaB MO-
KeT ObITh 3aMEHEH JUIJIOMOM OaKaslaBpa UM CBUIETETHCTBOM
O 3HAHWHU MPaBa, HO B TAKUX CIIy4yasXx CPOK MPAKTUUYECKOU MOJI-
TOTOBKHM JIOJDKEH OBbITh JoJbilie. OT MPaKTUIeCKOW MOArOTOBKU
n30aBJIeHbl OBIBIIIFIE MUPOBbBIE CY[IbU, & OT MPEICTABJICHUS M-
IJIOMA — M3Pbl, WIEHBI KOMMEPUYECKUX CYHOB, TOMOIIHUKA MU-
POBBIX Cy€i, HOTAPUYChl, COBETHUKH MPEPEKTYPbl U HEKOTOPBIE
Jpyrue Jiuiia, 3aHMuMaBliuecs: He MeHee 10 JIeT Takoil JesiTeb-
HOCTBIO, UTO MOTJIM TIPUOOPECTH 3HAHKUE 3aKOHOB '+,

B Utanuu my1st mpuHATHS B YUCIIO KAHIUIATOB HA CylIeOHbIe
JOJDKHOCTH HEOOXOMMO MPOCIYIIaTh KYPC I0PUIUIYECKUX HAYK
B YHHUBEPCUTETE U BbIJIEPKaTh KOHKYPCHBIA 9K3aMeH, MPOU3BO-
JUMBIA €XEeTromHo B PuMe, B MCIIBITaTeIbHONM KOMHCCHH, COCTO-
SIIIeN U3 CeMH YIEHOB, KOTOpble M30MPAIOTCSI MUHUCTPOM H0C-
TUIMU U3 YUCJIA CYJIEN aneUISIIIMOHHBIX CylI0B U PUMCKOro Kac-
CaIIMOHHOTO cyjJa, MpogeccopoB IOPUANYECKOro (akyabTeTa U
MPAKTUKYIOLIUX a/IBOKATOB. Bhigep:kasiivie yCTHbI U MMCbMEH-
HBI 9K3aMEHBI BHOCSTCS B CHHMCOK B MOPSAKE, OMPEAEISIEMOM
oO0I1Ie10 CyMMO# MOJIyYeHHBIX KaXJIbIM OTMETOK. B TakoMm xke

146 Henpa ne MIPU3HATD, YTO TIEPEUEHb ITUX UIbATUIN CIUIIKOM AnuHeH (Coumoul,
420-421).

147 Mo Baxony 1905 r. (Garsonnet, No. 37-2).



MOpSIAKE OHM M HAa3HAYAIOTCS MMUHUCTPOM IOCTULIMM Ha MECTa
KaHIMOATOB. 3aHATUSl KAaHJUAATOB COCTOSIT B MOCEIICHUH CY-
NeOHBIX 3aceaHuil U MCIOJHEHUN paboT, OPyYaeMbIX UM CY-
IbsIMU ¥ TIPOKYPOpPaMH, K KOTOPHIM OHU NMPUKOMAHAVPOBAHBI.
Yepes nonrona KaHAUIATHL MOTYT ObITh KOMaHIUPYEMbl MUHH-
CTPOM IOCTHUIIUH JIJIsI ICTIOTHEHUSI TTPOKYPOPCKUX 0OSI3aHHOCTEN
B HU3IIUX Cy/ax (MpeTypax) U pa3dopa MeJIKUX YrOoJOBHBIX JeJT
B TOPOJICKMX IMPETOpCKUX yuyacTtkax. Ilo ucredyeHuu roga mosj-
TOTOBKHM KaHIIU/IAT MOXET ObITh Ha3HAUEH CYIEeWCKUM TOMOIII-
HUKOM, ecJi Oy/IeT MPU3HAH TOIHBIM K UCTIOJTHEHUIO CYAEeHCKUX
00513aHHOCTEN COBETOM Cy/ia IepBOM MHCTaHIIMU, COCTOSIILIUM U3
npejcenaresns cyia, IpoKypopa U IByX WIEHOB CyAa. TOT COBET
COCTABJISIET €KETOIHO CITMCOK CYAEUCKUX MOMOIIHUKOB CBOETO
OKpyTa M0 CTEeTIeH! X JJOCTOMHCTBA, OMPEIEIIEMOrO IO CIIoco0-
HOCTSIM, 3HAaHUSIM, AESATEIbHOCTU U MOBEJCHUIO KaXkJI0TO U3 HUX.
CorlacHO 3TOMY CIKCKY MO MOPSAJKY CTapPIIMHCTBA 3aMEIaloT-
s’/ 5 OTKPBIBIIUXCS] BAKAHCUM JOJKHOCTEW 4JIEHA Cy/1a MEepBOi
MHCTaHIIMK WM TOBAPUILIA IPOKYpOpa M0 MPEACTABIEHUN COBE-
TOM aIeJJIALMOHHOTO Cy/A 3aKJII0YEHN S OTHOCUTEJIBHO BO3MOXK-
HOCTH TaKOTO MOBBIIIEHUS JAHHOTO JIMIIA C yKa3aHUEM, CIIEAYET
JI €ro Ha3HAYMUTh MO Cy[AeOHON Marucrparype Uiu MpoKypop-

ckomy Haazopy. OcrajibHbie 2/5 BAKaHCUW 3aMENIAIOTCS 10 KOH-

KypCHOMY 3K3aMeHY, K KOTOPOMY JIOITYCKAIOTCSI CYJIeHCKUe T0-
MOIITHUKH, UCTIOTHSIBIIIE CBOM OOSI3aHHOCTH HE MEHee TPex JieT
¥ yIOCTOEHHbIE OJIarONMpHATHOTO OT3bIBA CO CTOPOHBI COBETA CY-



Jia TIepBOM MHCTAHITIH 48,

Cxopgnas cucrema cymecrsyer B Mcnanum ¢ 1870 r. Ha-
YaJibHbIE JOKHOCTH CyI€OHOrO BEOMCTBA 3aMEIAl0TCs JIUIa-
MM, UMEIOIMMU CTEleHb JIMIIEHIMaTa MpaB, BbIIEPKABIIMMU
KOHKYPCHBII 9K3aMeH U OTOBIBIIMMHM MTPAKTUYECKYIO TOATrOTOB-
Ky Ipu cynax. 3aMelleHue J0JDKHOCTEH, a TaKkKe W IOBbIIIe-
HIE 110 CITY)0e MPOU3BOAATCS IJIABHBIM 00pa30M Ha OCHOBAHUM
KOHKYPCHBIX CITUCKOB, IJle KaHAWAAThI pacnosaraloTcs Mo noiy-

YEHHBIM OTMETKaM, CTETIEHH! MOATOTOBKH U CTAPIINHCTBY CITyX-
ObI1!4,

AHrmiickoe 3dKOHOAATCJILCTBO HE COACPKUT B cebe CToNb
HOJIpO6HI>IX MTOCTAHOBJICHUM OTHOCHUTEIBHO yCHOBHﬁ, KOTOPbBIM

48 o1 nopsinok BeedeH B Urtamuu 3akoHoMm 1907 r., mepeBeJeHHBIM B CTaThe
npod. Jhobaunckoeo, Pecopma cyne6roro crpos B Uramu (Kypa. M. 10., 1908,
Ne 2, 256 u cn.). Panpiie B Utamu pevictBoBan 3akoH 1890 r., cortacHO KoTopomy
JIWIIA, CTPEMSIIHecs K CyIefCKON Kapbepe, JTOMKHBI ObUIM BbIIEpXaTh KOHKYPCHBIN
9K3aMeH, 110 OKOHYaHUH YHUBEPCUTETA, HA CTETIeHb KaHUJaTa, 3aHUMAaThCsl IPAKTH-
KO IIpU Cy/lax OT MOJIYTOpa JI0 YeThIpeX JIET, BbIAEPKaTh BTOPOM, IPAKTUUECKHIA, K-
3aMeH Ha CTeTleHb CYyIEeHCKOro MOMOIIHUKA U MO UCTEUEHUH JBYX JIET CITyKObI MOJTY-

2 o
YaJIU IIpaBO Ha 3aHATUE JOJUKHOCTHU Cy[bH. Haznauenue IMPOUCXOANJIO TaK: / 3 Cyacu

Ha3HAYAJIMCh TIO CTAPIIMHCTBY M KaYeCTBY CIIYXOBI, a l/3 0 KOHKYPCHOMY 9K3aMeHy.
CrycKY KaHJUAATOB MPECTABIISUIUCH MUHUCTPY IOCTUIIMN KOMUCCHEH 13 CEMU Cy/Ier
U JABYX MPOKYpPOpPOB PUMCKOro KaccalimoHHOro cyfa, KoTopast pacipeensiia KaHJu-
JIaTOB 110 TPeM paspsfam: 1) Xopolux, 2) ONIMUHbIX U 3) Beialommxcs ( 3asadckuii,
Kannupatel Ha cyneOHble gomkHocTH B Mtamuu (Kyph. M. 10., 1896, Ne 6); Piola-
Caselli, 282-292).

149 [Nopsok 3amMeltieHnst CyIeUCKUX TOTKHOCTEN onpejielieH B Micnanuu 3akoHamMu

1879 u 1882 rr. (Mypasves, Hooe cynoycrpoiicto Mcnanun (YOp. BectH., 1879, Ne
7); Piola-Caselli, 205-206).



JOJKHBI YIOBJIETBOPATD JIMIIA, HA3HAUYaeMble cyabsimu. Ho 1o
WCKOHM YCTaHOBUBIIIEMYCSI OOBIYAI0 BCE CY/IEHCKUE JOIKHOCTH,
KPOME JJOJKHOCTEM MUPOBBIX CYJIEH, HE UMEIOIUX I'PAKIAHCKOU
IOPUCIUKIIAY, 3AMEIIAITCS aJBOKATaMU, KOTOPbIE MTPAKTUKOBA-
JI1 B TEYEHUE ONpPeJesIeHHOro MUuHUMasbHoro cpoka (7, 10, 15
JIET, CMOTPSI 10 BXKHOCTH AOJDKHOCTEN) ¥ IPHOOPENU MOYETHYIO
U3BECTHOCTH' ",

B Benbrun oT KaHIuIATOB B CyabM TpeOyeTcsi YHUBEpCHU-
TETCKOe 0Opa30BaHUE U MPAKTUYECKAs! TIOJrOTOBKA, TTPOIOIIKH-
TEJILHOCTh KOTOPOM TOKE COPA3MEPSIETCS C BAXKHOCTBIO JI0JIKHO-
creit (ot 2 no 10 niet)'>!. B l'onnanauu cuutaercs Mo 3aKOHY J10-
CTAaTOYHBIM [1JI1 HA3HAUEHUS HA JOJDKHOCTD CY/IbU JIUILIOM JIOK-
TOpa MpaB (AaHAJIOTMYHBIA HALIEMY JIUILIOMY JOKTOpa MEOULIM-
HBI), HO OOBIKHOBEHHO KaHIUJIATHI ITPEIBAPUTETHFHO 3aHUMAIOT-
cs1 Cy/ieOHOM MTPAKTUKOM B KAYeCTBE TIOMOIIIHUKOB CYJIeH, CeKpe-
Tapey, aJBOKAToB | T.1. '

CoBepiiieHHO 0cOo00€ MOJIOKEeHUE 3aHIUMAIOT B BOITPOCE O Tpe-
OyeMBbIX OT Cy[el KauecTBax JBe JeMOKpPATHYECKUe PecIyOsm-
KM, I7Ie B IIUPOKUX pa3Mepax MpUMEHSETCS cUcTeMa U30paHus
Cyaell HaceleHreM M OOIIETIONUTUYECKUMU TPeICTaBUTEIbHbI-
mu yupexaenusmu: [Isennapus u Coenqunennsie [Itater Ame-
pukH. TOMBKO B HEKOTOPBIX KAHTOHAX M HITATaX YCTAHOBJIEHBI
orpeJie/IeHHbIe TpeOOBaHMSI KacaTeJIbHO BO3PACTa, CIIeIUaTIbHON

150 Eslande, 85.
S Eslande, 245-246; Piola-Caselli, 197.
152 Waller, 17-18.



NIOJITOTOBKH, PEJIMIMO3HOCTH (HE JIOMYCKAIOTCS B CY[bU aTeu-
CTBI), TIOJIa, CBETCKOTO 3BaHUSI; HO B OOJILIIMHCTBE CITy4aeB Kak
B COIO3HBIC CY/IbM, TAK U B CYIbU INTATOB M KAHTOHOB MOTYT
OBbITh N30MPaeMBbl BCE TOJIb3YOIIUECs MTOJTMTUIECKUMU TPaBaMU
rpaxiaane’?.

153 Ulrich, 35, 50, 72, 122-123.



§ 12. Iloozomoska K cyoeiicKum
oondxicnocmsam 8 Poccuu '

HammmM  feiicTByIOIIMM  3aKOHOZIATEIbCTBOM  YCTAHOBJIEHBI
HEOJIMHAKOBbIE TPEOOBAHUS 1J1s1 3aMEleHU s Pa3IMYHbIX KaTero-
pUll CYIEUCKUX JOIKHOCTEN. B 9TOM OTHOIIEHMM pa3nnyaiTcs
JOJIKHOCTH: 1) 4JIEHOB OKPYXHBIX CYJJOB, B TOM UHMCJIE YE3/IHBIX;
2) npeacearene U TOBapUILEH NpeaceaaTes el KOMMEPYECKUX
CYIOB; 3) TOPOJICKMX CyA€d U MUPOBBIX Cy/Iel B TeX MECTHOCTSIX,
I7Ie OHU Ha3HAYAITCS NIPABUTEILCTBOM (KPOME HECKOJIBKUX Ty-
OepHuii); 4) MUPOBBIX Cy/lell B MPOYMX MECTHOCTSX, a TaKxke
npejcearesie BEPXHUX KPECTAHCKUX CYHOB; 5) 3€MCKMX Ha-
YaJIbHUKOB U HEMPEMEHHBIX YJIEHOB I'yOepHCKUX MPUCYTCTBUIA;
6) rmuHHbIX cyned B Llapcte TlonbckoM; 7) TaBHUKOB Tam ke
1 8) BOJIOCTHBIX CyAEH.

1. HanGornee crporue TpeOOBaHUS MPEIbSBISIOTCS 3aKOHOM

154 Mypasves, Kannunathl Ha cyneOHble nomkHOCTH, 1886; Xpyaes, Kanounarst
Ha JOMKHOCTH O cyaeOHoMy BemoMcTBY (KypH. rpaxn. mp., 1891, Ne 4);
CoBelllanue cTapimx mpenaceaareneid ¥ MpoKypopoB CyAeOHBIX MajiaT 1Mo BOMPOCY O
KaHIUaTaX Ha JIOJDKHOCTH 110 cyneOHoMy BegoMcTBy (JKypH. M. 10., 1895, Ne 10);
Kawkapes, K Boripocy 00 ylydIlieHUH CITy)XeOHOTro ObITa KaHAWAATOB Ha CyneOHbIC
nomkHoctn (Kyph. FO. O., 1896, Ne 1); 3ozoposckuii, K Bompocy o nepecMorpe
Haiero cyaeoHoro mpaesa (tam ke, Ne 5); Tiompromos, Kannunatel Ha cyneOHbIe
nomwkaoct (JKypu. M. 1O., 1896, Ne 10); Heproswcurckuii, CyneOHbie aesitena 00
YHUBEPCUTETCKOM INOATOTOBKE MOJOAbIX 0pUCTOB (Tam xke, 1902, No 7); Lesxos,
Kannupate! Ha cyneOHble gomkHocTH (ITpaBo, 1901, Ne 28, 29).



K JIMIIAM, JKEJAIOLIUM 3aHATh CYAEUCKUE I0JKHOCTH MEepPBOid Ka-
TErOpUU.

OO0pazoBaTesbHbIN 1IEH3, KOTOPOMY OHU JIOJIKHBI YIOBJIETBO-
PATh, OOHMMAET CHeIUaTIbHYI0 TEOPETUUECKYIO U TPAKTUYECKYIO
TIO/ITOTOBKY.

CocraBurteny CyneOHBIX YCTaBOB IIOHUMAJTH, YTO B IPaK/IaH-
CKUX JIeJlaX «CyIOb€ HeNlb3sl cAefaTh HU OIHOrO Imary 0e3 oc-
HOBAaTEJIbHOTO M3Y4YeHHs 3aKOHOB U Oe3 OINpe/ie/ieHHBIX CBefle-
HWIi B IOPUIVUYECKUX HAyKaxX» M UYTO «CYIbsl JOJDKEH HE TOJb-
KO 3HaTh XOPOIIO 3aKOHBI, HO, CBEPX TOTO, UMETh JIOCTATOUHYIO
OIBITHOCTh B TTPUMEHEHUH UX», IPUOOpeTaeMylo «He B CTEHaX
YHUBEPCUTETA WM I0PUIMYECKOro YUMIIUINA, 2 Ha CaMOM Jiejie,
B MPUJIOKEHUH 3aKOHOB K JKMBOM TpakTHKe» '3, Mcxons u3 Ta-
KX cooOpaxkeHui, cocraButesii CyaeOHbIX YCTaBOB MPEAToia-
rajJid MOCTAHOBUTH, UTO JOJKHOCTH YJIEHOB OOIIMX CYJOB MO-
T'YT 3aMelaThCsl «He WHaue KakK JUIAMH, UMEIOIMMH aTTecTa-
Thl YHUBEPCUTETOB WU JPYIMX BBICHIMX y4eOHBIX 3aBEICHUN
00 OKOHYAHWH Kypca HayK WM O BBIIEPKAHUM IK3aMEHA B CHUX
HayKax M, CBEPX TOrO, MPOXOAMBIIUMHU CIIykO0y MO CyaeOHOMY
BEJIOMCTBY B YCTaHOBJIEHHOM TOPsIIKE». XOTSI OHU U TPEIBU-
JeJv, YTO JJIsl TIOTIOJTHEHUS CYJEUCKOTrO TepcoHaia He XBaTUT
JIVIIT C BBICIIAM IOPUIUIECKUM OOpa30BaHUEM WM UTO TTOHEBOJIE
HYXXHO Oy/ieT Mpu3BaTh Ha CyXOy B HOBBIE CY/IbI JIUII, HE OKOH-
YMBIIMUX YHUBEPCUTETCKOTO Kypca, HO MIPUOOPETIINX BO BPeMs
MIPE/IIEeCTBYIONIEN CITykKObl «OCHOBATENIbHBIE TIO3HAHUS TIO CY-

155 O6wsch. k cr. 202 VYup. cyn. ycr.



neOHOM YacTW», OJHAKO MOHUMAJIU, 4TO «TaKasd HEOOXOIMMOCTb
MOXET BCTPETUTHCS TOJILKO B HavaJse, Py BBEJIGHUH HOBOTO CY-
JOYCTPOKCTBa» U UTO, CJIeOBATEIbHO, BHECTH B TEKCT 3aKOHA
paspellieHre Ha3HaYaTh Ha CyAENUCKUe JOIKHOCTH JIUIL Oe3 BbIC-
IIero IOPUINIECKOro 00pa30oBaHMs 3HAYMIIO ObI IIPHUIATh Bpe-
MEHHOW, BRI3BAHHOU KpaiHe0 HeOOXOAMMOCTHIO Mepe XapakTep
MIOCTOSTHHOTO ¥ HOPMAJILHOTO MocTaHoBJIeHUs1. Ho 1o Hem3BecT-
HBIM NpUYMHaM B cT. 202 Bce-Taku ObLiIa BHECEHA OTOBOPKA OT-
HOCUTEJIBHO TIpaBa 3aMeIeHMs] CYIENCKUX JTOHKHOCTEW JIMIia-
MM, «IOKa3aBIIMMH Ha CITyX0e CBOM MMO3HAHUS TI0 CYJeOHOM Ya-
CTW». JTa OrOBOPKA JABHO YKe CJiesiaiaCh aHaX POHU3MOM, TaK
KaK YMCJI0 MOJIOZIBIX IOPUCTOB C YHUBEPCUTETCKUM 00Opa30BaHU-
€M BCKOpe TOocjie BBeIeHUs CyAeOHbIX YCTABOB HAYAJIO MPEBbI-
IIaTh CIIPOC HA HUX B Cy/ieOHOM MarucTparype '>°. OmgHako oHa 10
CHIX TIOpP COXPAHWJIACh B 3aKOHE U MPEIOJIOKEHa K OTMEHE TOJTb-
KO B TIPOEKTE HOBOU pe/IaklIMy YUpexkIeHUs Cy1eOHbIX YCTAHOB-
neHui (ct. 252, 258, 261).

Wtak, 1o AedcTByIOIMEMy TpaBy OT JIMI], Ha3HAYaeMbIX Ha
JOJDKHOCTH WIEHOB OKPYXKHBIX CYHOB, TpeOyercsi oOnajaHue
TEOPEeTUUYECKON 1 MpakTUUYecKoi noarotoBkou. [lepsas cocrour
B TOM, YTO OHHU JIOJDKHBI TTOJTYYUTh BBICIIIEE I0pUANYECKOe 00pa-
30BaHUE WM Ke «JI0Ka3aTh Ha CIy:KOe CBOW TMO3HAHUS IO CY-
ne6Hoi yactu» (ct. 202), a BTOpasi — B TOM, UTO OHU JIOJIKHBI
NPOCTYXUTbh HE MEHee TpeX JIeT B JAOKHOCTSIX He HUKe CeK-
perapsl OKpy:xHOro cyna (cr. 203) win ke 3aHUMaThbCs aJJBOKa-

156 Mypasves, 6; Kawxapes, 70; Tanvoepe, 1, 160.



TYpod B KayecTBE MPUCSKHBIX MOBEpEeHHbIX He meHee 10 jer
(ct. 204). UckmoueHne caejlaHo I 3aKaBKasbsl M a3UaTCKOMN
Poccun: BBULy TPYJHOCTH 3aMelIEHUs CyIeHCKUX AOJIKHOCTEN
B 3TUX MECTHOCTSIX KaHIWAAaTaMH, BIIOJHE YHIOBJIETBOPSIOIIN-
MU TpeOyeMbIM YCJIOBUSIM, MUHUCTPY IOCTUINH MPEIOCTABIEHO
NPaBO JOMYCKaTh HEOOXOIMUMBIE OTCTYTUICHHSI OT OOIIHMX MPABUIT
3aKkoHa (cT. 448, 642, 666 Yup. cya. ycT.).

Heinb3s HE OTMETUTh, UTO YCTAaHOBJIEHUE OIMHAKOBOIO CPO-
Ka Jyis TpeObIBaHUsI BO BCEX JIOJDKHOCTSIX HE HUKE CEeKpeTa-
psl OKPYKHOTO Cya HeleaecooOpa3sHo BBUAY CYIIECTBYIOLIETO
ME:XAy HUMU Pa3IMyus 10 CTENEHN UX CAMOCTOSITEIbHOCTH U IO
Xapaktepy TpeOyeMoi UMHU JIeATETbHOCTH: MEXAY CeKpeTapsMu
CyIeOHBIX MECT, HECYIITMH YHCTO KAHIIENSIPCKUe 00S3aHHOCTH,
Y MUPOBBIMH WJIA TOPOJICKUMHU CYIbsIMH, CAMOCTOSITEJIBHO Pa3-
pelanImuMe cyaeOHble 1ena, Oomnbinas pasauna. [losromy cra-
BUTb BCE ITU JIOJKHOCTY HA OJHY JIMHUIO B KAYE€CTBE MOATOTOBU-
TEJIbHBIX CTYIIEHEH K 3aHATHIO TOJKHOCTH WiIEHa OKPY:KHOIO CY-
Ja HenpaBwibHO. Ellle MeHee 0CHOBaTeIbHO OTPOMHOE pa3inyue
B CPOKax IMOATOTOBKM, YCTAHOBJICHHBIX JIsI CIYKObl B HU3ILUX
CYIEeOHBIX JOJKHOCTSIX U JIIs 3aHSATUS aIBOKATCKON MPAKTUKOM:
B TO BpeMsI KaKk CEeKpeTapb Cy/1a UM HOMOIIIHUK CeKpeTapsl rnaja-
ThI, TOBAPUIII IIPOKYPOPA M TOPOIICKOM CyIbsI MOTYT OBITh Ha3HA-
YeHbI YWIEHAMH CY/a IOCIIe TPEX JIeT CITyKObI, OT MPUCSKHBIX TIO-
BepeHHbIX TpeOyercs 10 JeT NpakTUKY, He CUMTast MATUIeTHe!
MOATOTOBKY B KQUECTBE OMOIITHUKOB MPUCSKHBIX IOBEPEHHbBIX,
T.€., 3HAUMT, B o0meM 15 jer. Oba 9T1 HeAOCTaTKa UCTIPABIICHBI



B IPOEKTEe HOBOW PEHAKIMN YUpeKIACHUs CYIeOHBIX YCTaHOB-
JICHWW, TAE [UIA YYaCTKOBBIX CYJIEM W TOBapuUIIEW MPOKYPOPOB
YCTAHOBJIEH TPEXJIETHUI CPOK CITYKOBI, ISl OCTAJIBHBIX JTOJIKHO-
CTel He HUXKe CeKpeTapsi OKPYKHOIO CyJa — MSATUJIETHUM, a IJIs1
MPUCSIKHBIX TTOBEPEHHBIX — IecTuieTHu. Kpome Toro, rnmpaBo
OBITh HA3HAYAEMBIMU HA JTOJDKHOCTH YYACTKOBBIX CyIEH U dJie-
HOB OKPY’KHBIX CY/IOB (a TaKe TOBapuIllel MPOKYPOPOB) MPeIo-
CTaBJIeHO TpodeccopaM IOPUANUYECKUX HAyK BBICIIUX yUeOHBIX
3aBe/IEHUI TI0CTIe MIEeCTUIETHETo npernofgaBanus (ct. 251, 252).
Ha Bce momkHOCTH, CiyXalllie HAyaJIbHBIMU CTYMNEHSIMHU
CITyKOBI TIO CY/IcOHOMY BEJJOMCTBY, MOTYT ObITh HA3HAYaE€MBI JIV-
11a KaK C BBICIIMM IOPUANYECKUM 0O0pa3oBaHUEM, TaK U MPOCTO
3aHUMABIIHeCs CyJeOHON MPAKTUKOW M «JIOKa3aBIIIFe CBOM T10-
3HaHWS O cyaeOHou vactu» (cr. 205, 210, 211, 300 u ap.).
Ho no Oosbliiel 4acT 3TH JOKHOCTHA 3aMENIAI0TCS MOJIO/BI-
MU JIIOIbMU, OKOHYMBIIIMMHU I0PUIUYECKUNA (DAKYIBTET WM Bbl-
JEpKaBIIMMH K3aMeH I0 I0PUINYECKUM HayKaM P BBICIIIEM
y4eOHOM 3aBEJICHUU Y MOy YMBIIIMMU MTPAKTUYECKYIO TTOATOTOB-
Ky IPU CyJIaX B KAUYECTBE KAHOUOAMO8 HA CYOEOHbBIE OONHCHOCIU .
WHCTUTYT cyneOHOM KaHAUIaTyphl ObLT CO3[aH COCTABUTEISI-
mMu CyeOHBIX YCTaBOB C TOIO I1eJIbI0, YTOOBI MOJIO/IbIE JTIONIU TIO
OKOHYAHWH BBICITIETO IOPUINIECKOT0 00Pa30BaHMSI «MOTJIU MPH-
TOTOBUTBCS K 3aHSITUIO CYAEOHBIX JOJKHOCTEW» (OOBSICH. K CT.
202). OH noimkeH ObUT CITYKUTh PacCaaHUKOM Cy/IeOHBIX JiesiTe-
JIeU ¥ CTaJl UM B IeWCTBUTENIbHOCTU. Ho mepBOoHavaibHas ero op-
raHW3aIusi, TOMUMO TOTO, YTO ObLIa ONpe/e/ieHa 3aKOHOM TOJTb-



KO B OOIIMX YepTax, cTpajaia JAByMs HemocTaTtkamu. Bo-1-x,
3aKOH HE YCTAaHOBWJI HM CPOKa MpeObIBaHWS B 3BAaHUU KaH[IW-
Jara, HA croco0a yJI0CTOBepeHHs B IPHOOPETCHUN KaHIHIaTa-
MU HEOOXOIUMOM MPAKTUYECKOU MOArOTOBKH, OIPAaHUYUBIIMCDH
[JTyXUM MPeUCAHUEM: «KaHIUAAThl, 3aHUMABIIIKECS C YCIEXOM
CITy’k00I0 B C€M 3BaHUH, MOTYT OBITh OIPEeIIsSIeMbI K IIITATHBIM
JOJDKHOCTSIM IO CyIcOHOMY BEIOMCTBY» (CT. 417 nepBoHau. pe-
Jakuum). Bo-2-x, KaHAUIATHI XOTS U CYUUTAIIUCH COCTOSIIIIMMHU Ha
rOCY/IapCTBEHHOM CITyx)0e, HO *KaJoBaHbs He roydanu (cT. 412
MEPBOHAY. Pe/l.) «KaK MOTOMY, YTO OHU MOTYT CUMTAThCSI TOJBKO
TOTOBSIIIIUMHUCS K CITy’KO€, HO He COCTOSIIIIMMU Ha OHOU JICHCTBH-
TEJIbHO, TaK U TIOTOMY, YTO Ha3HauY€HUE UM COJEpPKaHUsl, B BU-
Jie IOCOOMsI, B UCKJTIOUMTEINTBHBIX CITyYasiX, U3 OCOOEHHBIX UCTOY-
HUKOB, MOXKET IOCJIEAOBATH [0 PACHOPSAKEHUI0 MUHHUCTPA I0CTH-
ur» (00bsICH. K CT. 412). Biarogapst 3Tomy npaxkTudeckas rnoj-
TOTOBKA K CYJIEMCKUM JOJKHOCTSM OKa3aJlaChb HEYJOBJIETBOPHU-
TesbHON. OrpoMHOE OOJBIIIMHCTBO MOJIOJIBIX IOPUCTOB, MPUHA/-
Jexa K HeoOecredeHHOMY KJIaccy, CTaJIo CTPEMHTBCS K 3aHSATHIO
IUIaTHBIX JOJKHOCTEW CEKpEeTaps M IOMOIIHUKA CEKpeTaps Cyaa,
najatel UM Ipokypopa. Ho kaHuenspckas pabora, K KOTOpoii
CBOAUTCS AESATEIbHOCTb ITUX JIUII, HE MOTJIa CITY)KUTh HaJIexka-
el MIKOJION it OyAyluMX CliefoBarelieid, TOBApUIIEH MPOKY-
POpOB M cynen. Bmecrte ¢ Tem 4MCI0 KaHIUMAATOB IPY IPOBUH-
IMAJIbHBIX Cy/ax Bce Oosiee u 6ojiee yMEHbIIAI0Ch, TaK KaK MO-
JIOTBIE JTIOJIV CTPEMUJIUCH KUTh B OOJIBIIIUX IIEHTPAX, TJIe UM JIeT-



Ye ObLJIO HAalTH KaKoW-JT100 3apadoTok 7. B o01ieM xe, rmojioxe-
HIE BCEX KAaHAUAATOB OBbLIO OeACTBEHHBIM. XOTs ¢ 1875 1. cra-
JIa OTITYCKAaThCs B pacriopsikeHre MUHUCTpPA I0CTUIIMY Ha BbIIa-
4y mocoomii Kanauaaram ocodas cymma (68 400 py0.), HO Helo-
CTATOYHOCTD €€ C KaKIbIM TOJJOM OOHApYKUBAJIach BCe penbed-
Hee. B 1890 r., xoraa 4ncino KaHauJaToB BO BCEX OKPyrax BO3-
POCJIO TIOUTH JIO THICSIUM YEJIOBEK, Ha KaXKI0ro MPUIILIOCHh Obl U3
9TON CyMMBI Kakux-HuOya» 70—80 py6. B ron '8, HeymoBneTBo-
PUTETLHOCTh MOCTAHOBKY MHCTUTYTA KAaHAUAATYPHI U IT€YaIbHOE
TIOJIOKEHUE KaH/IUAATOB CTATU MTPEeIMETOM OOCYKICHUS B JIUTE-
patype'®, npudyemM ObUTM TIPEIOKEHBI TPOEKTHI pechopm 1%, mo-
Jy4YMBIIIME 3aTeM YaCTUYHOE OCYIIEeCTBIeHue B 3akoHe 1891 r.,
Ha KOTOPOM IJIABHBIM 0Opa30M M OCHOBaHA COBpPEMEHHasl opra-
HU3AIM OJTOTOBKY K CylIeOHOM CITy)Oe.

Kanaunarel Ha cyaeOHble JOKHOCTH COCTOSIT TIpU Cyaeo-
HBIX MajlaTaX ¥ OKPYKHBIX cyaax. OHM Ha3HAYAIOTCS CTAPIIMMU
npejiceiaTe sIMU TaJiat, Mo COMIANIEHUIO C TPOKYPOPaMHU Tasar,
HETOCPEICTBEHHO WJIM Ha OCHOBAHWU TIPE/ICTABJICHUI Tpejice-
Jartesyieid OKPYKHBIX CyHOB. [IJist IPUHATHS B YMCIIO KaHAUIATOB
HYKHO UMETb TUTIOM BBICIIIET0 Y4eOHOrO 3aBeJieHUsI 00 OKOH-

157 Xpynes, 108 u ci.

158 Tam xe, 113.

159 Kanmnnaros wa cyneOHble TOMKHOCTH HA3bIBAIM «IAPUSIMK M M3TOSIMU Cyaeo-
Horo mupa» (Cyx. ras., 1883, Ne 4; Ha6mon., 1886, Ne 3, 42), «unotamu cyneo-
Horo BegoMctBa» (JKypH. rpaxn. np., 1883, Ne 7), «MHTE/UIMTEHTHBIM [IpOJIETApUa-
tom» (FOpwun. ras., 1885, Ne 14) u t.1m.

160 Mypasves, ykas. cou., 143 u cin.; Xpyaes, yK. CT.



YaHUM Kypca IOpUANYECKMX HAyK WA O BBIIEPKAHUU dK3aMe-
Ha 10 3TM Haykam (cT. 407). O06muwme npaBuia OTHOCUTENIBHO
CITY’KeOHBIX 3aHATUN KaHAWAATOB W3/IAI0TCS MUHUCTPOM IOCTH-

yn (CT. 4191)161; pacripefie/ieHle uX 151 3aHATUI MeXy pas-
JIMYHBIMU CYJICOHBIMU MECTAMH Y JJOJDKHOCTHBIMH JIUTIAMH TTPO-
W3BOJIUTCS MpeceaTeNIsIMU CYIeOHBIX MECT TIO COTJIAIIEHUIO C
npokypopamu (cT. 414); pyKOBOJICTBO 3aHATUSMU M HAJI30p 3a
KaHJUIaTaMy MPUHAJIekKAT TOXKE IMpeceaTessiM U MpOKypo-
pam (cr. 413). Kanaupaarsl pa3aessioTcss Ha MIIAAIINX, TPUPAB-
HUBAEMBIX B CTy’KeOHOM OTHOIIIEHUU K ITOMOIITHUKAM CeKpeTa-
peil MUPOBBIX ChE3[I0B, M CTapIIUX, MOJb3YIOIIMXCS MpaBaMu
NIOMOUIHUKOB CEeKpeTapeil OKpyKHbIX cyloB (cT. 409). 3ansarus
MJTAIIIUX KaHJUIATOB OTPaHIMUUBAIOTCS PAaOOTOK0 B KAHIIEIISPH-
SIX Cy/IeOHBIX MECT M IOJKHOCTHBIX JIUII C 11EJTbI0 TPAKTUYECKOTO
O3HAKOMJICHHSI C JIEJIONTPOM3BOACTBOM %2, CamocTOsATEIbHBIE TIO-
PYYEHHSI HAa HUX HE BO3JIAraloTcs, 3a UCKJIIOUEHUEM TOJIbKO MPO-
W3BOJICTBA MTPEIBAPUTENLHBIX CJIEICTBUM MO OT/AEIBHBIM YTOJIOB-
HBIM JIeJIaM, KOTOPOE MOKET OBITh MOPYYaeMO OKPYKHBIMU Cy/1a-

MM HauOoJIee OIBITHBIM M3 MJIAAIINX KaHIuaaToB (cT. 415 1). Ilo
WCTEYEHUU NOTYTOPAroJuYHOM MPaKTUKKU MJIAIIINE KaHAUIaThl
MOTYT TIOJBEPTHYTbCS IK3aMEHY Ha 3BaHUE CTAPIIMX KaHIAUa-
TOB (CT. 409). DTOT 3K3aMEH MPOU3BOAUTCA B KOMUCCHSIX, TIEPU-
OMYECKHU COCTABJISIEMBIX MTPEICEAATENSIMU CYJIOB, IO COIJIAIIIEe-

1o Sy [IpaBUJIa YCTAHOBJIEHB! B LIUPKYJIsApe oT 9 sHBaps 1892 r. M3eneuenus us

HETO NPUBEACHBI B U3JaHUAX qu cya. FpOMa‘ICBCKOFO u H_IGFHOBI/ITOBB..

162 yas. uupkysap (I’ pomauesckuii, 239; llleznosumos, 216).



HUIO C TIPOKYPOPaMHU, U3 TPEX JIMIIL: TTPEACeIaTe sl WM TOBAPUINA
npeziceiaTeNsi CyaeOHOTO MecTa, OJHOTO 4jieHa CyleOHOro Me-
cTa ¥ TpejiceaaTens MpoKypopcKoro Hamzopa. OT 3K3aMeHyo-
mmxcs Tpedylorcsi: 1) ycTHOe U3NoKeHue 0OCTOSTENbCTB U JIBU-
JKEHUSI OTHOTO TPAKJIAHCKOTO U OJTHOTO YTOJIOBHOTO Jefia C To-
SICHEHHEM W TPYIITMPOBKON JAHHBIX, CIYKAIUX K VX pa3periie-
HMIO; 2) TaKOE K€ MUCbMEHHOE M3JI0KEHHE OTHOTO TPaXJaHCKO-
IO ¥ OJHOTO YTOJIOBHOTO Jiena; 3) coCTaBlieHHe Mo MpPeJIoKeH-
HBIM JIEJIaM TIPOEKTOB MOTMBUPOBAHHOTO ITOCTAHOBJICHU I Cy/1e0-
HOTO CJIe/IoBaTeNsi, OOBUHUTEIIBHOTO aKTa, 3aKJIIOYEHHS MTPOKY-
popa ¥ MPUroBOpa WJIM PEIliEeHUs B OKOHYaTeJIbHOU hopme U 4)
YCTHOE U3JI0KEHNE COOOPaKEHUI 1 3aKTI0UEHHS TTO MPe/I0KEH-
HOMY BOIPOCY MPOIIECCYaTbHOTO WJIM MaTePUAIbHOTO Ipasa 6.
Muaimvie KaHIUIaThl, He BhIAEPKABIIE STOTO WCIBITAHUS, T10-
clie IByXJIETHEro NpeObIBaHMsI KaHIUIATaMH, HOJDKHBI TIOIATh
npollieHre 00 OTYUCIIEHHUH, a €CIIU He TIOJI/1yT, TO OTUYUCIISIOTCS
6e3 mporeHus. [1o yBaKUTEIbHBIM MPUYMHAM 3TOT JBYXJICTHUN
CPOK MOXeT OBbITh TPOJJICH, HO He OoJiee YeM Ha IO, CTapIIM
npeJiceaaTeNieM NajaThl 10 COIVIAIEHUIO C TIPOKYPOPOM ee (CT.
410).

Ha crapmmx KaHIuIATOB BO3JAraercsl UCIOJIHEHWE OTBET-
CTBEHHBIX MopyueHuit. OO1me coOpaHust OKPYXKHBIX CYIOB MO-
TyT MOpydYaTh UM UCTIOJHEHUE OO0S3aHHOCTEN CYIeOHBIX CIeI0-
BaTeJsiell U TOPOACKUX CYJeH, a CTapile npeceJaTey najiar, no
COIIAIIEHHIO C MPOKYPOpaMH TaJiaT, — KOMaHIUPOBATh KaHIIM-

163 yas. uupkyisap (I'pomauesckuii, 239; llleznoeumos, 214-215).



JIATOB JIJIsI ICTIOJTHEHUsI OO0SI3aHHOCTEH TOBapUIIel MPOKYPOPOB
OKpYXHBIX cyz0B (cT. 415). Kpome Toro, B TeX MECTHOCTSIX, I/ie
CYIIECTBYIOT MUPOBBIE CY/JbY 10 HA3HAYEHUIO OT IPABUTENIbCTBA,
CTapLIMe KaHIUJaThl, COCTOSIIME ITPU MUPOBBIX ChE3/1aX, MOTYT
OBbITh KOMaHANPYEMBI ChE3/1aMH /17151 UCTIONHEHU I OOSI3aHHOCTE!

MUPOBBIX cyaew (cT. 415 1). Hakonen, npu HegocTatke npucsx-
HBIX [MOBEPEHHBIX Ipe/ceIaTesNs M CyA0B MPEeJOCTaBIIsIEeTCs MO-
pyyarh CTaplIUM KaHAMJATaM 3allIUTy B YTOJIOBHBIX Aejax, a B
TeX OKpYrax, IJie HET COBETOB IMPHUCSKHBIX MOBEPEHHBIX, BO3-
JlaraTh Ha HUX BeACHUE JIeN JIMII, TIONb3YIOIUXCS MpaBoM Oejl-
HOCTH (CT. 416)'%4, Crapmm KaHAauIaTaM, YCepaHO UCTIOTHSIO-
UM CBOM OOSI3aHHOCTH, Ha3HAYaeTCs MpeAce/iaTe/sIMU TaJiar,
IO COMJIAIIEHUIO C TPOKYPOPAMU UX, IITATHBINA OKJIA]] KaJTOBAHbS
B pazmepe 900 p. (ct. 411). Mnaamuim kaHauaaTaM, cCOrjlacCHO
3akoHy 1891 r., MOIyIM OBITH BbIJABa€MBI €IMHOBPEMEHHBIE T10-
cobus B pazmepe He Oonee 400 p. B rox (cT. 411, pum., 412).
3akoH ot 21 anpens 1910 r. 3aMeHWI 3TH MOCOOUS ITATHBI-
Mu okJagamu B pasmepe 300 p., MpenocTaBuB pacrnpeesieHre
9THUX OKJIAI0B MEX/ly MJIaJIIMMHU KaHAUJATaMU TOXe Mpeaceaa-
TeJIsIM CYIeOHBIX MECT 10 COIJIAIIeHHIo ¢ Mpokypopamu. Kpo-
Me TOro, Ha3BaHHBIM 3aKOHOM YCTaHOBJIEH MAKCUMAJIbHBINA CPOK
(TpexjieTuil), B TeUeHHEe KOTOPOrO CTapIlie KaHIUAAThl MOTYT
NoJIyyaTh Ha3HAYeHHbIE UM OKJIAJIbl, 1 BMECTe C TeM N00aBJe-

1645 HEKOTOPBIX OKPYKHBIX CyIaX YCTPAHBAIKMCh HAYYHO-[IPAKTHYECKHE COOeCce10-
BaHUsI KAHIUJIATOB TO]] PyKOBOJCTBOM IpeCeaTeNsl WJIH WieHa cyla. DTH codeceno-
BaHM OKa3aJIMCh OYEHb 1oJie3HbIMU (I opoducckuii, 40).



HO, YTO MJIQJIIIME KaHIUAAThI, TIOTyYalolie MTaTHbIe OKJIa/Ibl,
COXPAHSIOT UX, C/IENABIINCH CTAPIIMMU KaHIUAATAMU, B TOM ke
pazmepe, eCJii HeT CBOOO/IHBIX OKJIAJIOB ISl CTAPIIMX KaH/IU/Ia-
TOB, /IO TeX IMOp TMOKa TaKKre OKJIabl He OCBOOOAATCS 195,

JucuuriimHapHasi BIaCTh HaJl KaHIWAAaTaMU TPUHAJJICKUT:
1) npencenarensaM CyaoB U JOJKHOCTHBIM JIMLIAM, K KOTOPBIM
KaHJUIaThl TPUKOMAHIMPOBAHBl U KOTOPbIE MMEIOT MpPaBo fe-
JlaTb UM MPEAOCTepeKeHUs1, 3aMeUaHusl U BHITOBOPHI, U 2) cTap-
UM TIpeJICeAATeNsAM TajiaT, KOTOpble MOTYT, MO COTJIAIIEHUIO C
MPOKYpOpaMH TaJiaT, HajaraTh Ha KaHAWAATOB Oojiee CTporue
HAaKa3aHUs: BBIYETHI U3 XKaJOBaHbsI, APECT 0 CEMU JIHEN U JIU-
IeHue mraTHoro okyaaaa (cr. 418). CBeneHus o yucie U O 3a-
HSATHUSIX KaHIUJATOB €XKEroHO JOCTABJISIIOTCS TpeaceIaTe/IsiMu
MOJJIEKAIIUX CYJOB U MPOKYpOpaMH CTapilemMy IMpeceaaTeio
NasiaThl, KOTOPBIA, COBMECTHO C MPOKYPOPOM MasiaThl, MPEJICTaB-
JIIeT OOIIUI OTYEeT MO BCEMY OKPYTY MajaThl MUHUCTPY IOCTH-
1y (cr. 419). JInna, npociaykKUBIIKE B 3BaHUM CTAPIIMX KaH-
JIMJIaTOB HE MEHee MOIyTopa JIET U MOyYUBIIKE OT MpejceiaTe-
Jieii cy1eOHBIX MECT, ITPU KOTOPBIX OHU COCTOSUTU, CBU/IETENILCTBA
B TOM, YTO OHM JOKa3aJd CBOU TO3HAHUS IO CylIeOHON YacTu,
MMEIOT IPaBO Ha 3aHATHE JIOJKHOCTEH Cy/IeOHBIX cliejoBaTesIeH,
TOBApHUILIEN MTPOKYPOPOB OKPYXKHBIX CYI0B, TOPOICKUX CYIEN U
JPYTUX JOJKHOCTEH, HA3HAYeHUE Ha KOTOPbIE 3aBUCUT OT MUHU-
crpa toctutiuu (cT. 417).

3akoH 1891 r., HECCOMHEHHO, YJIy4YIlIAJI B HEKOTOPBIX OTHO-

165 Co0p. y3ak. u pacriop., 1910, Ne 66, ct. 626.



HIEHUSIX MHCTUTYT KaHIUAATYyphl Ha cyaeOHble nomkHOCcTH. Co-
CpelloTOYCHUE KaHUIATOB MPH CYICOHBIX YUPEKICHUSX, YIIO-
ps/I0UEHUE X 3aHSITHIA, BBEJICHE SK3aMEHa, yUPesKAeHHUE IIITaT-
HBIX OKJIAJIOB aJIOBaHbsl, — BCE ITO ObLJIO 11arom Brepen. Ho pe-
(opma He ObLIa TOBeIeHa /10 KOHIIA %, PyKOBOJICTBO 3aHATUAMM
KaH/IUJATOB CJIE/IOBAJIO OOECIIEYUTh TIOCPEICTBOM Ha3HAUYEHUS
OCOOBIX PYKOBOAUTEJIEN U3 YJIEHOB CY/IeOHOTO BEIOMCTBA U MPO-
Kyparyphl 10 BIOOPY OOIIMX COOpaHUil Cy/lIOB; OCTENEHHOCTD
Y CUCTEMATUYHOCTh 3aHATHI KaHAMJATOB HYXKIAIOTCA B Oojee
TOYHOH peryiaMeHTalluy; 9K3aMeH OoJjiee 1enecooOpa3Ho OTHe-
CTU K KOHITY MOJATOTOBKH, YHUUTOKUB BBIAAYY OKOHYATETbHbBIX
CBUJIETEJILCTB €AMHOJIMYHON BJACTBIO TpejceaaTeseil cyaos 7.
K nosepiuenuio Bcero 3akol 1891 r. yxyaumin MarepuasibHOE 10-
JIOKEHUE KaHIMJATOB, TAK KAK YCTAHOBUJI TOJIBKO 180 mITaTHBIX
OKJIAJIOB Ha Bce CyleOHbIe OKpYyra, CyMMa ke, KOTopasi aCCUTHO-
Bajlach Ha nocodusi, Opuia ymeHbliieHa a0 30 TeiC. pyo.; BMecTe
C TeM MOHMKEeHa OOJIbIle YeM BABOE CyMMa, OTITYCKAaBIIasiCsl HA
BO3HATpakAeHUE KaHAUIATOB 32 UCTIOJIHEHUE I TATHBIX TOJIKHO-
CTe, TaK KaK 3TO UCIOJIHEHUE CTaJIO MOPYyYaTbCs KaHIUAaTaM,
MOJIyYaloIIUM IITaTHbIEe OKJIapl %, Tonbko ¢ M3aaHueM 3aKoHa
21 anpens 1910 r. nonoxeHue kKaHIMAATOB cTauIo Jayyiie: B 1911

166 Copewmanme crapuvx npeaceaareneit, 41 u ci.

167 Mypasves, 111-112; Xpynes, 116—117; Kawkapes, 67; 3azopoeckuii, 47 v ci.;
Tiompiomos, 68 u cn., 77 u ci., 82—-84, 95-97.

168 Kawxapes, 61 u ci., 65; Coerl. crapil. mpeces., 45; OObsSCHUT. 3aIl. K TPOEKTY
HOBOW pef. Yup. cya. ycr., I, 190.



r. u3 yncna 2500 ¢ JMIHUM KaHIUAAaTOB TOyYasiu IITaTHbIE
okJaze! cBbimme 700 genoBek .

[TpoekT HOBOW peakiu YUpekaeHus CyIeOHbIX YCTaHOBJIE-
HUU JIe1aeT ceayiole U3MEHEeHUs1 B COBPEMEHHOM OpraHu3a-
MM KaHIUJATYphl HA CygeOHble JoKHOCTH. Kannuaatel npu-
YUCJISIOTCS TONBKO K OKPYXHBIM cyaaMm (cr. 125), HO KoMaH-
JIUPYIOTCS TIpeficeaTeIsIMUA OKPYXKHBIX CYIOB, IO COMJIAIIEHUIO
C IIPOKYpOpamHu, JiJisl 3aHSATUMA K YYaCTKOBBIM CY/IbsIM, TOBapHU-
IaM MPOKYPOPOB, CTAPIIMM HOTApUyCaM U B KAHLEISIPUU CY-
JoB (cr. 127). Ilocne IByXJETHUX 3aHATAMA MJIAJIIAE KaHOUIA-
THI TIOABEPIralOTCS UCTIBITAHUIO B KOMUCCUH U3 TPEX CyJeu, n30u-
paeMbIxX B 00IIIeM cCOOpaHWM CyJa, ¥ TOBapHINa MPOKypopa (CT.
28). BelaepkaBIIME HCIIBITAHUE TOJYyYalOT 3BaHHUE CTAPIIMX U
MOT'YT OBITh HA3HAYAEMbI YYACTKOBBIMU CY/IbSIMU 1 TOBAPUIIIAMU
IIPOKYPOpa OKPYXKHBIX CyZ10B (CT. 251, 262) niav KoMaHJUpyeMbl
JUISL 3aHATUM B KaHUEISAPUSIX Majar, MpoKypopoB nanat, CeHa-
Ta, a TAKKE B IIEHTPAJIbHOE yIpaBjieHre MUHHUCTEPCTBA I0CTH-
1 (cr. 129). Kak crapive, Tak 1 Miiaammve KaHAUIaThl pas3je-
JIIOTCS HA IITATHBIX, TIOTYYAIOIIMX OMpee/IeHHbIe OKJIaIbl kKa-
JoBanbs (ctapiue — 600 p., munaamme — 300 p.), ¥ HEIITATHBIX,
KOTOPBIM 3KaJIOBaHbsI HE TOJIAraeTcsi, HO MOTYT ObITh BbIIaBae-
MbI tocooust (ct. 319, 323). Henb3st He OTMETUTD, YTO CPOK TOJI-
TOTOBKU (IBYXJIETHHI) CJIMIIIKOM KPaTOK MO CPABHEHHUIO C yCTa-
HOBJICHHBIM B ['epMaHnu U ABCTpUU, OCOOCHHO €CIM UMETh B
BUJIy HEZIOCTATOYHOCTh OOIIIEro 0Opa3oBaHusl, JABAEMOT'0O HAIIIH-

169 Opun. kanenn. Ocrporopckoro Ha 1912 .



MU TMMHA3UsIMU, U CJIA00CTh TEOPETUIECKUX CBEJICHUM, BHIHO-
CHMBIX KaHJWIATaMH U3 YHUBEPCUTETOB !0,

HpaBcTBeHHBIH LIeH3, TpeOyeMblil OT JIUIL, KeJaloIuX MoJy-
YUTh JOJKHOCTh B CyIeOHOM BeOMCTBe, onpejeneH B cr. 201
Yupexnenusi cyneOHbIX YCTAHOBJIGHUI OTpHIIATEIbHBIM 00pa-
30M, TIOCPEJICTBOM TIEPEUHCIICHUSI TeX KaTeropuil JIMIl, KOTOpPhIE
He MOTYT ObITh Ha3HAYaeMbl Ha JIOJKHOCTH 10 3TOMY BEIOMCTBY
Y K YMCITy KOTOPBIX OTHOCSITCS: 1) MPUTOBOPEHHbIE YTOJIOBHBIM
CYJIOM K 3aKJIIOUEHHUIO B TIOPbME MJIM HTHOMY O0Jiee CTPOroMy Ha-
Ka3aHMIO JIMOO TPHBJIEYSHHbIE K OTBETCTBEHHOCTH 32 TIPECTYII-
JieHue, BJIeKyIee 3a cOO0I0 Takoe HaKa3aHue, XOTs Obl 1o Brico-
yaifireMy MaHUecTy J1el0 0 HUX ObLIO mpekparieHo '’!; 2) wc-
KJIIOYEHHBIE U3 CITYKOBI TI0 CYly, WIN U3 JIyXOBHOTO BEJJOMCTBA
3a TIOPOKH, WJIH K€ U3 Cpe/Ibl OOIIECTB U IBOPSHCKUX COOpaHUiA
TI0 IPUTOBOPAM TEX COCJIOBHIA, K KOTOPHIM OHU TIPUHAIJIEKAT; 3)
0ODbSIBJIEHHBIE HECOCTOSITESIbHBIMU JIOJKHUKAMHU U 4) COCTOsIINE

17 o
0 Iloucrune yapy4darmue JaHHbIE COGpaH])I B YKa3aHHOU CTaTbe l'[pO(l). ﬂeplO)KI/IH—
CKOro.

171 B cr. 201 ckazauo: «KOTOpBIE He OMpaBAaHbl». [TyTeM COMOCTaBICHHUS STOrO Bbl-
paxeHus ¢ qpyrumMu yzakoHeHussmu O61iee codpanre CeHara HCTOKOBAIO €ro B Ta-
KOM CMBICJIE: «HE OIPAB/IAHbI WK HE MPUCYKICHBI K MEHBIIIEMY HAKa3aHUIO, & OCTaB-
JIEHBI B TIOZIO3PEHUH WJIM OCBOOOK/ICHBI OT HAaKa3aHUs 3a MpeKpaIeHueM e 1o Bel-
covaiimm Manugecram» (75, Ne 60). B mpoekTte HOBOW peakuuu Yup. Cya. YCT. CT.
201 u3noxeHa siCHee W K JIMLIAM, JIMIIEHHBIM MpaBa ObITh CYIbSIMH, TOOABJICHBI Te,
KOTOpbIE PUTOBOPEHBI ObLTU K TIOPEMHOMY 3aKJIIOUEHHIO UK OoJiee CTPOroMy Haka-
3aHHUIO U OCBOOOXK/IEHBI OT HEro 3a JJABHOCTHIO, IPUMHUPEHHEeM, MaHu(pecToM riiu Bei-
COYAMIIIAM TIOBEJICHNEM, a TaKKe UCKITIOUEHHbIE W3 YMCIa TPUCSIKHBIX TTOBEPEHHBIX,
MX TIOMOIIIHUKOB M YaCTHBIX MOBEPEeHHbIX (CT. 250).



TI0]] OTIEKOI0 32 PACTOUUTENILHOCTD.

2. Ilpencenarenu, ToBapulM UX U crapmmy 4jaeH Opeccko-
r0 KOMMEPYECKOr'0 Cy/la HA3HAYAIOTCS U3 YMC/Ia KaHAUIATOB, U3-
OpaHHBIX KyIeyecKuM cocjioBuem (cT. 7 Yer. cyn. topr.). Ha
JOJDKHOCTH TIpeiceiaTeNiell MOryT ObITh U30Mpaembl, BO- 1-X, Jiu-
112 C BBICIIIMIM IOPUMUECKUM 00pa30BaHUEM, TTPOCITYKHUBIIIHE IO
CyIeOHOU YacTy WU TIO YNPaBJIEHUI0O KOMMEPIIMEN B TOJIKHO-
CTSIX He HWXe Jesonpo3BoauTtess [lenaprameHTa TOpPropiu He
MeHee JBYX JIeT, U, BO-2-X, Julla 0e3 BBHICIIEro 0Opa3oBaHUs,
MPOCITYKUBIIINE B YKa3aHHBIX AOJDKHOCTSIX HE MEHEE IIECTU JIeT
(ct. 11). Ot KaHAUJATOB HA JOKHOCTY TOBapuIla IpecenaTesst
u crapiero yieHa Omecckoro cya TpeOyloTcs Te ke YCIOBUSA C
TOIO PAa3HUIIEH, YTO CPOK CIYKeOHOTO 1IeH3a YMEHBIIIEH IS [10-
JIYYMBIIVX BBICIIIEE IOPUIMIECKOE 0Opa30oBaHUe JI0 OIHOTO rofia,
a U1 Mpouyux — 10 Tpex Jer (cr. 12). lns uieHoB kommepue-
CKOTO CyJa He YCTaHOBJIEHO 00Opa30BaTeNIbHOTO IIeH3a: OHU W3-
OUpAIOTCSl KYMEUEeCTBOM M3 MECTHBIX KYIIIOB MEPBOM T'HJIbIVH,
€CJIU K€ 9TO OKAKETCs 3aTPYAHUTENBbHBIM, TO U3 KYIIIOB BTOPOM
rubauu (ct. 17-19).

B BapiiaBckom KOMMEpPUYECKOM Cyjie CrieluaibHast MOoAroToB-
Ka TpeOyeTcs OT IpeAceaaTelist ¥ TOBapHINa MpeceaaTeNs ero:
TIEPBBII B 9TOM OTHOIIICHUY MPUPABHEH K WICHaM CyIeOHOM Ta-
JlaThl, @ BTOPOM — K YJIeHaM OKpY:KHOro cyaa (ct. 543 Vup. cya.
YCT.).

3. [l TOPOZICKMX CyJei YCTAHOBJIEH TAKOM K€ HPABCTBEHHBII
U 00pa30BaTENIbHBIN 1IEH3, KaK U ISl YWIEHOB OKPYXHBIX CY/IOB,



C TOI0 pa3HUIIEH, UTO He TpeOyeTcsl MpeABapUTeNIbHAs CITyKOa
B HMBIIIUX JIOJDKHOCTSIX TI0 CyJeOHOMY BeqoMCTBY (cT. 6 ITpas.
ycTp. cy. 4.). [Io3TOMy rOpoICKUMU CYy/IbIMU MOTYT OBITh Ha-
3HaYaeMmbl: 1) Mogy4uBIIIKe BhICIIEE I0pUANYECKOe 00pa3oBaHKe
WY 2) JOKa3aBIlKe Ha CTy:k0e CBOM TIO3HAHMSI 0 CyeOHOM Ya-
ctu (cT. 202 Yup.).

K roponckum cyapsiM MpUpaBHEHbI MUPOBBIE CYIbU B TEX
MECTHOCTSIX, TJIe OHM Ha3HAYal0TCs MUHUCTPOM IOCTHUIIMU (CT.

441, 4614, 607, 625, 649 Vup. cya. ycT.), 3a UCKJIIOYEHUEM Ty-
6epuuii LHapcrsa [Nonbckoro, ryoepuuii [Tpudantuiickux, Kues-
ckoit, [Tomponbckoit u BosnbiHckoM, r. BuibHbl 1 Actpaxanu, Ky-
6anckoi n Tepckoit odnmacteit (cr. 438, 505, 560, 562, m. 3 u 5,

MPUIL. K CT. 401° Vup.), a Takke NOMOITHUKH MUPOBBIX CY/IEH,
cyuiecTBymoime B 3akaBkasbe (cT. 445, 556 Vup.).

4. Vlnble ycrnoBUsi BBEJICHBI /7151 3aHATHUS IOJIKHOCTEN MUPO-
BBIX Cy/Iei B OCTAJIbHBIX MECTHOCTSIX: HPABCTBEHHBIH I1EH3 OCTaB-
neH 6e3 uaMeHeHus (ct. 21 Yup. cya. ycr.), oOpa3oBaTesbHbIN
K€ MOHWKEH U B JIONOJIHEHUE K HEMY BBE/IEHBl BO3PACTHOW U
VIMYILIECTBEHHBIN.

OO0pazoBaTesbHBIN 11EH3 MOXKET COCTOSATh: 1) B BhICIIEM 0Opa-
30BaHUU, XOT$1 Obl U HE CTIEIIUATBHO IOPUINYECKOM, 2) B CpeTHEM
00pa30BaHUM WJIM, HAKOHEIl, 3) B TPEXJIETHEH Ciyk0e B TaKUX
JOJDKHOCTSIX, KOTOPbIE MOTJIM CIIOCOOCTBOBAThH MPUOOPETEHUIO
«TPAKTUYECKUX CBEICHUI B MPOU3BOJCTBE CyAeOHBIX Ae» (II.
2 cr. 19).

MuHMMAJTBHBIA BO3PACT, IOCTHKEHUE KOTOPOro TpedyeTcs OT



KaHJUJIaTOB B MUPOBBIE CY/IbH, orpesesieH B 25 net (1. 1 cr. 19).

VMy11iecTBEHHBIN LIEH3 3aKJII0YAETCS B TOM, YTO KaHAUIAThI B
MUPOBBIE CY[IbU «CAMM, WJIK UX POIUTENIN, U KEHBI, BIAJIEIOT,
XOTs ObI M B pa3HBIX MecTax (M He TOJILKO B TOW ryOepHUU, Te
UMEIOT CBOE KUTEJILCTBO, HO U B JIPYTUX): UM MPOCTPAHCTBOM
3eMJIA 8080€ TIPOTUB TOTO, KOTOPOE OMPEAESIEHO ISl HEMOCPe-
CTBEHHOT'O YJYaCTHsI B U30PaHUH IJIACHBIX B Ye3/IHbIE 3eMCKHE CO-
OpaHus1, WY IPYTUM HEeJJBUKUMbIM UMYIIECTBOM IIEHOIO HE HU-
Ke namHaouyamu molcsv pyoneii, a B TOpojgax — HEIBUKUMOIO
COOCTBEHHOCTBIO, OLIEHEHHOIO [IJIs B3UMAaHUsI HAJIOra: B CTOJIM-
1IaX HE MEHEe uecmu muiCsiv, B IPOUUX Ke ropojax He MeHee
mpex moicsiu pyoneti» (. 3 ct. 19).

Pazmep nmMyiiecTBeHHOTO TieH3a u3MeneH ajs [Tpudantuii-
CKUX ryOepHui, rje TpeOyeTcs BliaJieHre JBOPSIHCKOIO BOTYMHON
WM ydactkoMm 3emin He MeHee 300 gecsatun (ct. 560 Vup.), a
MIPY OTCYTCTBUM KaHAUJIATOB C TAKUM LIEH30M, JJOIYCKAeTCsl Ha-
3HaueHMe JInI] Oe3 UMYIIeCTBEHHOT O 1ieH3a (cT. 562); nis Kues-
ckoit, Bosbiacko# u [Tofgomsckoit TyOepHUid, riie MUHUMAJTbHAS
BeJMYMHA yyacTka onpenesieHa B 100 necatuH, u 1js r. Act-
paxaHu, TAe MpaBo ObITh HA3HAUEHHBIM MHUPOBBIM CYIbeH 00Y-
CJIOBJIMBAETCS BJIAJIGHUEM MPOCTPAHCTBOM 3€MIIU He MeHee 475
JieC. WK PHIOOJIOBHBIMY BOJAAMU, TTPUHOCSIIMMU €KETOHO JI0-

xona He MeHee 200 py0. (1. 3 mpuiL. K CT. 40° VYup.). CoBcem He
TpeOyeTcss UMYIIeCTBEHHBIN 1IeH3 OT MUPOBBIX cyae Llapcrea
ITonsckoro (ct. 505) u KaBkaza (ct. 438, 445). TouHO Tak ke He
HYXXEH OH U /ISl Tipefice/iaTeliell BEpXHUX KPECThSIHCKUX CYIOB



(B TIpubanTriickux ryoepHUsIX), TPUPABHEHHBIX B OTHOIIIEHUN
BO3PACTHOrO, 00pa30BaTEIbHOTO ¥ HPABCTBEHHOTO IIeH3a K MU-
poBbIM cyabsiM (cT. 29 kH. I Boi. cyn. ycr.).

B oHOM cityyae MUPOBBIM CYIbeli MOKET ObITh B MECTHOCTSIX,
IJIe COXPAHWICS BHIOOPHBII MUPOBOIM MHCTUTYT, KakKI0€ JIUIIO,
Jaxe He yIOBJIETBOPSIOIIee HA OTHOMY M3 TPeOyeMbIX IJIsI 3TON
JOJKHOCTH YCJIOBUI: €CJI OHO YIOCTOMJIOCH €IMHOITIACHOTO U3-
Opanus (ct. 34 Yup. cya. ycT.).

5. Eme 6onee JIbroTHBIE YCIIOBUSI YCTAHOBJIEHBI IJTsT 38MCKHUX
HavyabHUKOB. OT HUX TpeOyeTcs TaKOM e BO3PACTHOW M HPaB-
CTBEHHBII LIEH3, KaK OT MUPOBBIX CY/IEil, C TOIO JIUIIb Pa3HULIEH,
YTO B MEPEYHE JIML, HE MOIYIIMX 3aHUMATh JOJKHOCTEN 3€M-
CKHX HAYaJIbHUKOB, OTCYTCTBYIOT MCKJIIOUEHHBIE U3 JIyXOBHOTI'O
3BaHMSI 32 TIOPOKH U U3 Cpejibl OOMECTB (KpOMe ABOPSHCKHX, O
KOTOpBIX YHOMHUHaeTcss 0co00) no ux npuroopam (ct. 10 Ilo-
JIOX. 3eM. Had.). Ho oOpa3oBatenbHbIi 11€H3 3HAYUTENILHO MTOHU-
KE€H U MOXKET COBEpIIIEHHO OTCYTCTBOBATh, & UMYILIECTBEHHBbII
U3MEHSIETCSI B 3aBUCUIMOCTH OT 00Pa30BaTeIbHOTO U CITyKeOHO-
ro. Ha Heo6xoammocCTs crienmaibHOM TOATrOTOBKY OBLIO OOpaiiie-
HO BHUMaHue TojbKo B 1907-1908 rr., Korjga BBeeHbl pu Mu-
HUCTEPCTBE BHYTPEHHUX JIEJ1 UCIIBITAHUSI Ha AOJIKHOCTb 3€MCKO-
0 HaYaJIbHUKA 151 JIML, HA3HAYAeMbIX HEIOCPEICTBEHHO MUHM-
CTPOM, U YUpEXAEHbl BpEMEHHbIE KYPChl [IJIs1 MOATOTOBKU KaH-
JUIaTOB, a 3aTe€M IPEAINMCAHO MTPOU3BOAUTh TAKUE K€ UCIIBITA-
HUS ¥ B T'YOEPHCKHUX MTPUCYTCTBUSIX |72,

172 Hupkyn. Mun. BayTp. gen, 1907, Ne 40; 1908, Ne 6; Maxcumos, Ilporpamma



[lo kaxaomy ye3ay BeLyTCs MECTHBIM IPEABOAUTENIEM JIBO-
PSAHCTBA CITUCKH, KY/1a BHOCSTCS JBE KaTETOpUM JIULL: 1) CITyKUB-
1IMe B IOJKHOCTH MTPEIBOAUTEISI IBOPSHCTBA, & TAK)KE MECTHBIE
MOTOMCTBEHHbIE [IBOpsIHE, TIOJNYUYUBIIME BhICIIee 00Opa3oBaHMe
(711 HUX BO3PACTHOM 1I€H3 MOHMXkeEH 10 21 roga) iy npociy-
JKUBIIME HE MEHEE OJIHOIO rofia B TOJUKHOCTSIX MO KPECThSIHCKO-
My YIIPaBJIEHUIO WU B KaHAUATaX K 3¢eMCKUM HayaJIbHUKaM 73,
WJIM BOOOIIIE B TAKUX JIOJDKHOCTSIX, IJIe MOTJIM MPUOOPECTH Hal-
JIeKallly1o IOATOTOBKY, €CJIM IIPUTOM OHU CaMHU, JKEHbI WJIA POJU-
TeJIM WX BJIAJICIOT Ha MPaBe COOCTBEHHOCTU KOJIMYECTBOM 3eMIIA
B pa3Mepe BUETBEPO MEHbIIIEM TpeOyeMOro OT MUPOBBIX Cyjei
WINA APYTUM HEIBUXKUMBIM MMYIIIECTBOM, CTOSIIIIUM IO OLIEHKE
IUIsl B3UMaHMs 3eMcKux cOopoB He meHee 7500 pyoO. (ct. 6);
2) MecTHbIe IOTOMCTBEHHbIE JIBOPSIHE, He 00JIaJaloIIe UMyIIe-
CTBEHHBIM 1LIEH30M, HO YIOBJIETBOPSIOIINE BCEM MPOYUM YCJIO-
BUSIM, €CJIA OHM COXPaHW/IM B Ipefiesax JaHHOTO ye3Ja ycab-

WCTIBITAHUS HA IOJDKHOCTB 3€M. Had. U rmpoy., 1909, 14-19, 31-32; Boakos, CO0pHHUK
TOJIOK. O CENBCKOM cocT., 1910, 1026.

13 3101 MHCTHUTYT BBelieH 3akoHOM 1904 r. Kanaunarsl Ha3HavaloTCs ryoepHaTo-
POM M3 JIMlI, TIONYYMBIIUX BBICIIEE WM CpefHee oOpa3oBaHue U 00JaaIOMKX B Iy-
OepHHUSIX, IJie IPOU3BOIATCS ABOPSHCKUE BHIOOPHI, HAIUIEKAIIAM COCJIOBHBIM M UMY-
IIECTBEHHBIM IIleH30M. OHH COCTOAT ITPH Ye3/IHBIX Che3/axX M IyOepHCKHX MPICYTCTBH-
SIX ¥ TIOMIUHSIOTCST Haa30py ryoepHaTopoB. VX MOATOTOBKA 3aKIIIOYAeTCS B 3aHSATHSX
B KaHIIEJISIPUSIX Ye3IHBIX ChE3OB U I'YOSpPHCKUX IPUCYTCTBHIA, UCTIOJIHEHHU 00s3aH-
HOCTe#i ceKpeTapei B 9TUX YUPEeKIECHHUSIX, B YUaCTUH B IPOM3BOAMMBIX I'yOepHaTOpa-
MU Y HETIPEMEHHBIMH WIEHAMH PEBHU3HSIX, B UCTIONHEHNU 00S3aHHOCTEH 3eMCKUX Ha-
YaJIbHUKOB. 32 YCEepAHYIO U TOJIE3HYIO CITy0y UM MOTYT ObITh Ha3HAYAEMBbI I TATHBIE

91—10

OKJIa 16l coniepkanus (cr. 1 o ipox. 1906 r.).



Oy, 1 MECTHBIE TTOTOMCTBEHHbBIE JBOPSIHE C HAJUICKAIIUM HUMY-
IIECTBEHHBIM [IEH30M U CpeIHIM 00pa3oBaHueM (CT. 7 1O Mpof.
1906 r.). Kanauaarel B 3eMCKHe HauyadbHUKK BHIOMPAIOTCS TYy-
6epHaTOpOM, 110 COBEIIIAHUY C MECTHBIM YE3JHbIM U T'YOEpHCKUM
NPe/IBOAUTENSIMU JBOPSIHCTBA, IIPEXKE BCETO U3 JIMILI IEPBOM Ka-
teropuu (cT. 13), B Cilydae ke HeIoCTaTKa UX — U3 JIMIl BTOPOX
Kareropuu (cT. 7), a 3aTeM U3 CMCKOB JPYTUX YE3/10B TOU ke I'y-
6epHut (cT. 13). Ecit MUHUCTP BHYTPEHHUX JIeJ1 He HailIeT BO3-
MOXHBIM YTBEPAMTH MPECTABJIEHHOIO KaHANAATa, TO Ipe/sara-
eT ry0oepHaTopy MPeACTaBUTh APYroro (cT. 14), a mpu HEBO3MOX-
HOCTH 3aMECTHTh BAKQHCHIO TAKUM CIIOCOOOM, Ha3HAYaeT Ha Hee
JIMLIO, HE IPUHAJIeKAIIee K YUCITYy MECTHBIX ABOPSIH U 03 UMy-
IIECTBEHHOT'O 1I€H34, €CJIM OHO Y/IOBJIETBOPSIET ITPOYUM YCIIOBU-
sIM, TpeOyeMBbIM OT 3eMCKHX Ha4aJIbHUKOB (cT. 15) 174

174 g HEKOTOPBIX I'yOepHHUsX (AcTpaxaHckod, ButeOckoit, BuneHckoi, BATCKOM,
I'ponnenckoii, KoBeHnckoil, Munckoit, Morunesckoit, Ononenikoi, Ilepmckoii, Cras-
POTIONBCKOM U YacTh BOJIOTrozIcKOit) OT 3eMCKHMX HaYaIbHUKOB He TpeOyeTcsl HH MpH-
HaJJIEKHOCTU K MECTHOMY JIBOPSIHCTBY, HU UMYLLIECTBEHHOTIO 1ieH3a (CT. 16).
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