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BBenenune

[TpuHLMIBL TpakJaHCKOTO MpaBa — OJHA U3 TeX KaTeropui,
KOTOPBIE TPAAUIIMOHHO HAXOIATCS B LIEHTPE BHUMAHUS LIEJIOTO
psna y4yeHsix. IHTEpec K 3TUM MpPUHLMIIAM BBI3BAaH HE CTOJIb-
KO CYObEKTUBHBIM BHIOOPOM OT/AENBHBIX IIUBUJIMCTOB, CKOJIBKO
OCO3HAHMEM TOT'O YHHUKAJIbHOTO 3HAUEHHUsl, KOTOPOE HECYT B ce-
0e MPUHILIMIBI, ONPeessis B KOHEYHOM UTOre BCE IPakIaHCKOe
IPaBO, BCE €ro MHCTUTYThl U HOPMbL. TeM cambIM OHUMaHHE
KaK B LIEJIOM I'pakJaHCKOTO IMpaBa, TaK U ero OTAEJbHBIX Ipa-
BOBBIX IOJIO)KEHUI HEBO3MOXKHO Oe3 oOpallieHus1 K IPUHLUIIAM,
OCHOBHBIM HayaJjiaMm.

[Tpoananu3upoBaB CyIIECTBYOIIME UBUIMCTHUECKUE MPe/-
CTaBJIEHUS O MPUHIIMIAX I'PakKJAaHCKOTo IpaBa, HENlb3sl HEe OT-
METHUTh TOT (PaKT, YTO OCHOBHbIE Hayasa rpaxJaHCKOro MpaBa
U3YYEHBI JI0CTaTOYHO MoapoOHO. [Ipy 3TOM, Kak HU CTpaHHO,
MHOTHE MPOoOIeMbl TaHHOW cepbl He ObUTM pa3perieHbl. Mex-
Ay WCCIEI0BaTeIsIMUA BELyTCs CIIOPBI O CYIIHOCTU, OTINYUATEb-
HBIX [TPU3HAKAX MPUHLIMIIOB IPaXAaHCKOTO MIpaBa, CyIleCTBOBA-
HHUY TIPUHLIMIIOB OTAEBHBIX MMOAOTPACIIe U MHCTUTYTOB TpaBa,
BO3MOKHOCTH IIPUMEHEHH S IPUHLUIIOB CYJaMHU W UHBIMU T1pa-
BONPUMEHUTEIbHBIMUA OpraHaMHu.

B Takoil HerpocToi Hay4YHOH CUTYalluH, KOrAa MpH OOJIBLIOM
KOJIMYeCTBE (PyHAAMEHTAJIbHBIX pa0OT TEOPETUUYECKUE U TpaK-
THUYECKHE MTPOOIEMbI He pa3pelieHbl, PUHITUIIOIOTHA He00XO0-



JIIM HOBBIH ITOJIXO/] K MCCIIE0OBAaHUIO, KOTOPBIH ITOMOT ObI HETpa-
JUIMOHHO MOCMOTPETh Ha BOMPOCHI MIPUHIIUIIOB TPaKIAHCKOTO
npaBa. be3ycioBHO, Takoil MOAXO/ JOTKEH OMUPAThCS HA COBPe-
MEHHbBIE JOCTUKEHHU S IIUBUIMCTUYECKOMN JIOKTPUHBI, €€ MOC/e]I-
HUE HapaOOTKH.

OnHUM U3 TaKUX NOCIEIHUX JOCTHKEHUI IIUBUJIMCTUYECKON
HayKd B OOJIACTU YYEHMS O MPUHIUIAX TPAKJAAHCKOTO MpaBa
CTaJIO MOsIBJICHUE KaTerOpuu «IPUHIIUII-METOI». MeXay TemM He
JI0 KOHIIA TIOHSITHBI €€ CYITHOCTh, OTJINYUTEbHbIE IPU3HAKY, HE
PACKPBITO OTHOIIEHUE K CMEKHBIM SIBJIEHUsIM. OCMBICIIEHUE TIO-
JOOHBIX BOMPOCOB, OYE€BUIHO, CIIOCOOCTBYET Pa3BUTHIO YUEHUS
O MPUHIIMIIAX-METO/IaX, BO3PACTAHUIO HE TOJIBKO TEOPETUYECKO-
ro, HO ¥ MPABOIPUMEHUTELHOTO 1 MPABOTBOPUYECKOTO 3HAUe-
HUsI PEIJIOKEHHOr 0 KOHIIerTa. Bmecte ¢ Tem pa3pelieHuio yka-
3aHHBIX MPOOIEM AOIKHO MPEIIeCTBOBaTh cepbe3Hoe (pyHaa-
MeHTaJIbHOE 000CHOBaHMe (paKTa CyIIECTBOBAHUS UCCTIeyeMO
KaTeropuu.

W3yueHue MNPUHIIUIIOB-METOAOB T'PaXJAHCKOTO TIpaBa He
JIOJKHO IMPOUCXOJUTD B OTPHIBE OT MX aKCUOJIOTMYECKOT0 3HaUe-
HUsl. O4eBUIHO, YTO MPUHLIMIIBI BBHITIOTHSIOT KOHKPETHBIE TEO-
pEeTUYECKHe U MPaKTU4ecKue (PyHKIUH, U 3TO OOYyC/IaBIUBAET
HEOOXOMMOCTh UX TTyOOKOTO MOHUMAaHUs U u3ydeHus. Bmecte
C TeM BO3MOKEH ¥ 0OpaTHHIN B3IV Ha mpoOieMy. B npuHIm-
nax rpaxJIaHCKOTO MpaBa U3HAYAIBLHO JOJKHBI ObITh 3aJI0KEHBI
ornpese/ieHHble [IEeHHOCTHbIE YCTAaHOBKM M HAIIPaBJIEHHOCTh Ha
peiieHrie (hpyHIAMEHTAIBHBIX U MPABOIPUMEHUTENbHBIX 3a/1a4.



Ecnu ke npaBoBOi MPUHILIMII B CHITy ONPEAEIeHHbIX IPUYKUH HE
BBITIOJIHSIET Ty POJib, KOTOpAsi eMY OTBe/IeHa, OH JOJIKEH ObITh UC-
KJIIOUEH U3 repevHsi NpuHIMMoB. [IpeanoxkeHHbIi BHIBOI BaKeH,
NIPEK/E BCEro, JJIsl 3aKOHOJATENsl, KOTOPOMY CJIEAYeT BO3IEp-
KUBATbCS OT HEMPOILYMAHHOIO U3MEHEHHUsI KOJIMYECTBA U CYIII-
HOCTH MPUHIIUIIOB T'PaXJAHCKOTO TpaBa.

Pazymeercsi, yueHre O MPUHIIMIIAX-METOJAX T'PakJaHCKOTO
npaBa SIBJISIETCSl YacThio OOIIEro y4YeHusi O MPUHIMIIAX T'Pax-
JAHCKOTO TMpaBa. 37eCh HeJb3sl HE MPU3HATb, YTO BOIIPOCHI, CBSI-
3aHHbIE C MPUHIMIIAMYU TOW WJIM MHOW OTPAC/IM IPaBa, a TaKkKe
OT/IEJIbHBIX MOJOTPAcield U MHCTUTYTOB, HEPEIKO CTAHOBUJIMChH
00BEKTOM PA3JIMUHBIX HAYYHBIX U3bICKAHUM. TaK, UMeIoTcs Tuc-
CepTaIMOHHbIE UCCIIeJOBAHMUSI, TIOCBSIIIIEHHbIE OOIIUM BOIIPOCaM
npuHLIUIoB rpaxnaaHckoro npasa (E.I'. Komuccaposa. Ilpun-
UMbl B TIPaBe U OCHOBHBIE Hayajia TPakJAaHCKOTO 3aKOHO/A-
tesbeTBa, 2002; O.A. Ky3nenoBa. Crienuaiu3aupoBaHHbIE HOP-
MBI POCCHICKOTO I'PaKJAHCKOTO MTpaBa: TEOPETUIeCKUe mpooie-
mbl, 2007; B.B. Epmos. FOpunmueckas mpupoaa o0mux u rpak-
JAHCKO-TIPaBOBBIX MPUHIMIOB, 2009, 1 Ap.). AHATM3UPOBATIUCH
U OTJeJbHble Hayajia (J0OPOCOBECTHOCTH, IOPUANYECKOrO pa-
BEHCTBA CTOPOH, MCIIO3UTUBHOCTH, CBOOOIBI JOTOBOPA U [Ip. ).

CaMOCTOATENBHOIO ~ MOHOTPaPUUYECKOTO  MCCIIEIOBAaHUSA
MIPUHIIMIIOB-METO/IOB TPaKJAHCKOTO TIpaBa 10 HACTOSIIIIETO Bpe-
MEHM He MPOBOAMIIOCh. BBeieHNEe B JOKTPUHY TEpMUHA «ITPUH-
uun-meron» npeanoxui E.B. Bapunuz, kotopsiii cpopmynupo-
BaJI JIUIIb KOHTYPBI, 10 KOTOPHIM MOXHO COCTaBUTh HEKOTOPOE



npeJcTaBjIeHue 00 3TOM siBJIeHUH. [Ipr 3TOM OCTaIMCh BOIPOCHI,
CBSI3aHHBIE C MMOHSTUEM aHAIU3UPYEMOM KaTerOpUU, €€ OTIUYU-
TeJbHBIMY TPU3HAKAMU, 3HAYSHUEM TSl TUBUIMCTUYECKOUN Ha-
VKU ¥ I0PUINYECKON MPAKTUKH, a TAKXkKe CYIIECTBOBAHUEM CH-
CTEeMBbI TTPUHIIAIIOB-METO/IOB TPakJAHCKOTO TTpaBa.

MeTonoMorn4eckylo OCHOBY UCCJIEOBAHUSI COCTaBUI B
NIEPBYIO OYepe/ib AUATIEKTUKO-MaTepUATUCTUIECKUI METOJI TI0-
3HaHUS JEUCTBUTEIBHOCTH, TO3BOJIMBIINN MPOAHAIM3UPOBATH
OT/IeJIbHBIE TOYKH 3PEHMS Ha MpeMeT UCCIeJOBaHUs, PACCMOT-
peTh MpoOIEeMaTUKY TTPUHITUIIOB-METO/IOB TPk IaHCKOTO TTpaBa
B HEPa3pHIBHOM CUCTEMHOM €IMHCTBE, a TaKXke C OMOPOM Ha Cy-
JNeOHYIO MPAKTHUKY.

Tak:ke aKTUBHO MCIOJIb30BAIMCh METOABI aHAIA3a U 0000I111e-
HUsI HAYYHBIX, HOPMATUBHO-TIPABOBbIX U MPAKTUUYECKUX MaTEePU-
aJI0B, CUCTEMHOT'0 TOJIKOBAaHU I 3aKOHA, IIPABOBOI'O MOJIEIMPOBA-
HUsI, KOTOpbIe B CBOEW COBOKYIHOCTU TO3BOJIMJIA BBIIETUTH U
paccMOTPETh MPUHITUIIBI, TIPSMO B 3aKOHE He 3aKpeIICHHbIC, HO
BBITEKAIOIIME U3 €T0 CMBICIIA, TyXa ¥ HAa TOM OCHOBAHUH UCIIONb-
3YIOIIMECs B MPABOINPUMEHUTENILHON JIEATEIbHOCTH.

Kpome Toro, npuMeHsIMCh U APYTHe METOMBI: aHAIU3, CUH-
TE€3, aHAJIOTusl, UCTOPUYECKHH, JIMHIBUCTUYECKUU, (DOpMaib-
HO-JIOTUYECKUM U T. 1.

OCOOeHHOCTHIO TIPEJIOKEHHON Ha CyJl 4YMTaTesss MOHOTpa-
(ym gBnsieTcs aKTUBHOE WCMOJIB30BaHUE CPABHUTEILHO-TIPA-
BOBOro Metoya. JlokaspiBasi CyliecTBOBaHME KOHIIENTA ITPHH-
IIUIT-METO/» B 3apyOeKHOM IpaBe, aBTOP MPOBOIUT COMOCTABJIE-



HHUE OCHOBHBIX MOJIOKEHU I'paxIaHCKoro npasa Poccun u apy-
TUX CTpaH. AKTUBHO UCTIOJIb3YeTCs He TOJIBKO 3apyOeKHOE 3aK0-
HOJIATeJILCTBO, HO U IOKTPHHA, a TAKKe CyJieOHas MPAKTHKA, CJIO-
’KUBIIAsICS B pa3IMYHbIX CTpaHax. B o01el cliokHOCTH aHATU3Y
noasepriock npaso 20 rocynapcrs (Asctpuu, benopyccuu, bpa-
sunmn, BemukoOpurtanus, ['epmannu, Wspanns, Utamum, Ucna-
uun, Vemena, Kurtast, OAD, CrnoBakuu, CILIA, Typuuu, Ykpa-
uHbl, Punnsuanuu, Ppaniyu, Yexuu, [Beiapuu, Anonun).
[Tpu 3TOM aBTOPOM OBLIIa TPOBEIEHAa padoTa Mo M3YUSHHIO OoJTee
60 MHOA3BIYHBIX UCTOYHUKOB HA IMSATU MHOCTPAHHBIX SI3bIKAX.

Einie oiHOM 0COOEHHOCTBIO METOOIOTHH ITPEIOKEHHOTO HC-
CJIEIOBaHM S SIBUJIOCh aKTHBHOE MCIIOJIb30BAHUE YUEHUS O MEXK-
OTpacieBbIX CBA3SIX rpakAaHcKoro mnpasa. [lo MHeHUIO aBTOpA,
MOHSAThH MPUHIUIIBI-METO/IbI I'PaXJAHCKOIO MPaBa, B YaCTHOCTH,
JUCTIO3UTUBHOCTH, IOPUANYECKOIO PABEHCTBA CTOPOH, BO3MOXK-
HO JIMILb MPY NPOBEIEHUM CONOCTABJICHUU JIaHHBIX SIBJIEHUU C
AQHAJIOTMYHBIMU KaTeTOPUsIMM JIPYTMX OTpaciied mpapa (cemen-
HOTO, T'PaJaHCKOrO MPOILECCYaIbHOrO, (PMHAHCOBOTO, YrOJIOB-
HO-TIPOIIECCYAJIbHOTO, TPYAOBOIO U T. I1.).

HopmarvBHOI OCHOBOHM HCCJIEJOBAHUS TOCTYKUJIA HOPMBI
poccuiickoro 3akoHomarebctBa (Koncrtutynus P®, I'paxman-
ckuu koneke PO, dpenepanbubie 3akoHbl PP 1 unble aktor). [o-
MHMO 3TOTO, aHAJIU3Y MOABEPIJIUCH MOJIOKEHUS IPAKIAHCKOTO
IpaBa HEKOTOPBIX 3apyOeKHBIX TOCYAAPCTB.

SDMIUpUYEcKy0 0a3y UCCIIEOBAHUS COCTABMIIM MaTepUaIbl
npaktuk Koncruryimonnoro Cyna P®, Bepxosnoro Cyna P®,



Briciero Apourpaxsoro Cyna P®, a Takke UHBIX CyI0B 0011
IOPUCIVKIINY U apOuTpaxHbiX cynoB P® (Bcero 6omee 50). Kpo-
Me TOr0, aHATTM3UPOBAIMCH AKThl MHBIX MTPABOIPUMEHHUTETbHBIX
opraHoB (PAC Poccuu, PocniorpeOHaa30pa) v pelieHus CyaoB
3apyoexHbix crpad (CHIA, I'epmanvn).

XoueTcs BbIPA3UTh UCKPEHHIOK HAJIEK LY, UTO MTPEIIOKEHHAS
MoHOrpacdusi CTaHeT OCHOBOH [IJIS1 AAJIbHEUIIIMX HAYUHBIX JUC-
KyCCU# 1O ITpodsieMam, CBS3aHHBIM C [TUBUIMCTUYECKUMHU IPUH-
IUIAMU U TPAKTUYECKUMHU BOIPOCAMU UX MPUMEHEHUsI. ABTOP
C YIOBOJIbCTBHEM BBICITYIIIAET JIIOObIe 3aMeYaHUsI U TPeJIoKe-
HUs1, KOTOPbIe BOSHUKHYT y UMTATENeN.



I'maBa 1
OCHOBBI TEOPUH NPUHIIUIIOB
rpakJJaHCKOro nmpaBa

1.1. I'ene3uc yuenus o
NPUHIMIIAX IPAK/JAHCKOr0 nMpaBa

[TpuHIMITBI TPaXkIAHCKOTO MpaBa — TO OJHA M3 TeX Karero-
pUi, KOTOPBIE TPAJUIIMOHHO HAXOIATCS B LICHTPE BHUMAHUS Lie-
JIOTO psifia yueHbIx. MIHTepec K MPUHIMIIAM BbI3BaH HE CTOJIb-
KO CYOBEKTUBHBIM BHIOOPOM OT/IE/IbHBIX IIUBHJIMCTOB, CKOJIBKO
OCO3HAHUEM TOIO YHUKAJBHOIO 3HAYEHHsI, KOTOPOE HECYT B Ce-
Oe MPUHIIKIIBI, ONpe/esisas B KOHEYHOM UTOre BCE rPakIaHCKOe
NpaBo, BCE €ro MHCTUTYTHl U HOpMbI. TeM caMbIM MOHUMAaHUe
KaK B LIEJIOM TI'PakJIaHCKOTO IpaBa, TaK M €ro OTACJIBHBIX Ipa-
BOBBIX TIOJIOKEHUI HEBO3MOKHO Oe3 0OpallieH!sI K MPUHIUIAM,
OCHOBHBIM Havajiam. [Ipu 3TOM Moka3aresbHO, YTO IUBUIUCTH-
YecKasl HayKa MHTepecoBasiach MPUHIIMIIAMU JaXe B Te MepHO-
JIbl CBOETO pa3BUTHSA, KOTJIa OCHOBOIIOJIAraloliye Havyasa erie He
OBbLIM MPAMO 3a(pMKCHPOBAHbI B HOPMATUBHO-TIPABOBBIX aKTaX.

FOpuanueckasi, B 4aCTHOCTH IIMBUJIUCTUYECKAs, HAYKa, IJIy-
OOKO UCCIIeyIoImasi OCHOBBI OOBEKTa CBOETO M3YUYEHUsI, HE 5B-



JISIeTCS B 9TOM ILUIaHe uckmoueHneM. He Oyner npeyBennyeHuem
YTBEPKICHUE O TOM, YTO BCE HAYKU B TOM WJIM MHOU MEpe aHa-
JIM3UPYIOT TTPUHIIMIB U3yY4aeMbIX OOBEKTOB, TaK Kak 0e3 3To-
ro NpaBWIbHOE TOHMMAaHUE JAHHOTO OOBEKTa HEe MOXET ObITh
MIOJTHBIM ¥ OTHO3HAYHbIM. He yauBUTENBbHO, UTO IEpBOHAYAIBHO
CJIOBO «IPUHLIMIT» (OT JIATUHCKOT'O «principium» — «repBoHavya-
JI0, OCHOBA») MOHUMAJIOCh KaK HeKasi CyOcTaHIusl (B aHTUYHOM
(punocodpun) nm 3akoH (B ApeBHEKUTANCKON pusiocodun), Ko-
TOpBIE JIEKAT B OCHOBE MUPO3JIAHUSI ¥ U3 KOTOPHIX MOKHO 00b-
SICHUTD Bee cyniecTBymolee’. To ecTb TEpMUHY «IIPUHLIUID TPU-
JABAJIOCh 3HAYEHHUE OCHOBBI BCETO CYILECTBYIOIIEIO Ha 3emJe.
be3 ero ycraHoBnieHusi Hay4YHble M3bICKaHUsI B JIIOOOH 00OiacTu
CTAaHOBWJIMChH €CJIA He TIIETHBIMU, TO KpaiHe MpoOIeMaTuyHbI-
MHU.

[NosiBneHUIO COLMATBHBIX HOPM, KOTOpbIE B JAJIbHEHIIIEM, TTO-
clle MX NPU3HAHMSA Ha YpPOBHE TIOCYJapCcTBa, CTAIM HOPMaMH
MIPABOBBIMU, TaK’ ke IMPEANIECTBOBAIO YCTAHOBJIEHUE ONPEAeSIeH-
HBIX TMPUHIIATIOB, OOMIENPU3HAHHBIX MPABHII MOBEICHUSI, KOTO-
pble BIOCJEICTBUM CTAJM CUUTATHCS BaXHEHIIMMU MOPAJIbHbI-
MU NPUHUIUIAMHU, HAIIEJIIMMHU CBOE OTPaXE€HUE B CBSAILLEHHbBIX
KHMTax pa3jinuHbiX peauruil. Takue npaBuia, Kak «[OYUTa| po-
JWTeNeN», «He yOuil», «He YKpaau», «He JIT'W», 10 CHX MOp BOC-
NPUHUMAIOTCS] B KauecTBe (PyHIaMEHTAJIbHBIX MPUHIIMIIOB Ipa-

L'om: MutepHer-Bepeus nznanusi: Hoeas gunocodcekas sHumkoneaus. B 4 1. [lo-
cryn u3 nekTpoHHoro pecypca. URL: http://iphlib.ru/greenstone3/library/collection/
newphilenc/document/HASHdA07841269cc1c¢42c¢74c0d0?p.s=TextQuery (mara o06-
pamenusi: 02.10.2016).
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BWJILHOTO TIOBEIeHUsI B OOIIECTBE.

['oBOps 0 HayKe IPUANYECKOM, TPAAULIMOHHO CYUTAETCS, UTO
OHa OepeT CBOe HavYaJio Co BpeMeH PUMCKOro TpaBa. B ToT nepu-
01 He ObUIO MTPUHIIUIIOB, MPSIMO 3aKPEIIEHHBIX B TEKCTE MPaBO-
BBIX aKTOB, HO Cpe/I¥ IOPMCTOB YCTAHOBUJIMCH HEKKe o0IIre PyH-
JAMEHTAJIbHBIE [TPaBUJIA, KOTOPBIE 10 CUX MOP PaCCMAaTPUBAIOTCS
B KauecTBE BaXXHEWIIMX MPABOBLIX MpaBWI. Psan u3 Hux (pacta
sunt servanda — «JOroBOpHI JOJIKHBI UCIIONHATBCS»; prima pars
aequitatis aequalitas — «paBeHCTBO — Ba)KHeMIIee CBOMCTBO CIpa-
BE/IJIMBOCTU» Y MHOTHE JIPYTHE) CTAIM TPOOOPA30OM JIEHCTBYIO-
HIUX [IPUHIMIIOB I'PaXJAHCKOI'O TIpaBa.

Hauauto rimyGokoro u3y4eHus pUHIUIIOB IPak JaHCKOTO Mpa-
Ba OTEUECTBEHHOU LIMBUJIMCTUKON CBSI3aHO C TPYy/JaMU aBTOPOB
XIX Beka. MIx uaen BO MHOTOM MPEONPENETNIA COBPEMEHHOE
MOHMMAaHKE MPABOBBbIX HAYaI.

Tak, nepBbIM KOIM(PUIMPOBAHHBIM AKTOM OTEYECTBEHHOI'O
rpaxaHckoro npasa crain X toMm CBoga 3akoHOB Poccuiickoi
umnepnu, u3aHabid B 1832 romy?. Yka3aHHbBIA JIOKYMEHT He
YCTaHABJIMBAJI YE€TKO 3a(pMKCUPOBAHHBIX PUHIIUAIIOB, HO aHAJIN3
€ro HOpM IO3BOJISIET OJHO3HAYHO CHENaTh BBIBOA O TOM, UYTO
€ro co31aTey PyKOBOACTBOBAIMCh HEKOTOPHIMU OCHOBOIIOJIAra-
IOIIVMU TIOJTOKeHUsIMU. Tak, B 00s3aTeIbCTBEHHOM TIPaBe Mpo-
CJIEKMBAETCS TEHJCHIIMS K peain3alui TaKUX Hadajl YaCTHOTIO
npaBa, Kak cBoOO/A JOroBOpa, aBTOHOMUSI BOJIM CTOPOH, CTa-

2 Cm.: Ceox 3akoHOB Poccmiickoit umnepun uznanusa 1857 roma. Tom pecATslil.
Yacrs 1. 3akonsl rpaxaanckue. CI16., 1857.



OUJIBHOCTD 00S13aTENILCTBA. YKA3aHHBIE IIPUHIIUATIB HAXOIAT CBOE
OTpakeHHe KaK B OOIIMX TIOJOXKEHUSIX 00 00s3aTeNIbCTBAX, TaK
Y IPUMEHUTEJIHHO K OT/IEIbHBIM BUIaM JOTOBOPOB.

Hanpumep, ycTaHOBIIEHO, YTO JOrOBapyBaIOIIMMCS CTOPOHAM
OCTaBJISIETCS HA CBOIO BOJIO 3aKJIIOYHTH JIOTOBOP MO OOOIOIHO-
MY COIJIACHIO Y IO MX YCMOTPEHUIO Beskue yciaoBus (cr. 1530).
[TprMeHUTEeNBHO K IOrOBOPY HaiiMa 3TO MOJIOKEHUE PACKpPbIBa-
Jock B crenyomeM. CTOpoHbI MOTYT, MIOMUMO CYHIECTBEHHBIX
YCJIOBUIA coranieHus (MpeaiMeT HaiiMa, CPOK, 11€Ha), BKJIIOYUTh
B HEro JIoOble Apyrue YCJIOBHS, «3aKOHaM HETPOTHBHBIE», Ha-
npUMep: TIpaBa U 00S3aHHOCTU XO3sMHA W HaeMINUKa, ITPaBuiia
NOJIb30BaHUSI UMYIIIECTBOM, OTBETCTBEHHOCTD 3a yIiep0d u apy-
rue (ct. 1691). Ocobo oTMeTHM, 4TO JTaHHBIN TIepeveHb SIBJISII-
CS1 OTKPHITBIM, UTO B OOJIBIIIEH Mepe CrOCOOCTBOBAJIO pean3a-
UM ITPUHITUIIA CBOOOJIBI JOTOBOPA U, UTO MOKA3aTeIbHO, OTBEYa-
€T HbIHE CYIIIECTBYIOLIMM TEHAECHUMSAM Pa3BUTHUsI YACTHOTO Ipa-
Ba.

VYuensle XIX Beka NBITAIMCH HE MPOCTO BBIABUTH IIPABO-
BbI€ MIPUHIIUIIBI, PACCMOTPETH OT/IE/IbHbIE HaYaJla, HO U PEIIUTh
BakHeme (byHaaMeHTa bHble IPOOJIEMbI: UTO €CTh ITPUHIIUIIBI
MpaBa, KAKOBA UX CUCTEMa, B YeM UX HazHaueHue. B yacTtHocTH,
I'.®. IllepieneBrY ONHUM U3 NEPBBIX AAJI ONPENEICHUAE IPUH-
IIUIaM TIpaBa, Moji KOTOPBIMU OH MOHMMAJI «00IIee HarpaBJie-
HUe, PACKPBIBAEMOE B psijie IOPUINIECKUX HOpM»>. [ToBepXxHOCT-

3 Llepuweresuu I'.D. 3anauu 1 METO/IBI TpakIaHCKOTO paBoBeeHus. Kazanb, 1898.
C.12.



HO aBTOP 3aTPOHYJ M BOMPOC 00 MCTOUHHMKAX MpUHIMIIOB. OH
T0J1araJjl, 4To «MBICJIb (TO €CTh IOPUANYECKUU NPUHIMIL — A.B.)
... YJaBJIMBAETCA 10 HEKOTOPBIM YAaCTHBIM M KOCBEHHBIM ITPH-
3HaKaM. Hepeako camum TBOPLIOM HOPMBI OHA TOJIBKO YyBCTBY-
eTcsl, HO He co3Haercs sicHo»*. To ecThb yke B TOT mepuoj] pas-
BUTHS LIMBUJIMCTUKY BO3HUKAET CYKAECHUE O TOM, YTO IPUHIIN-
bl MOT'YT U He ObITh MPSIMO 3aKPEIUIEHbI B 3aKOHE, HO BBITEKATh
U3 €r0 OCHOBHBIX MJIEH, CMBICJIA, HAIIPABJIEHHOCTH Ha pEILEHNE
KOHKPETHBIX 3a/1a4.

Jlpyroy BBIOAIOIIUNCSA aBTOP AOPEBOMIOIMOHHOIO BPEMEHU —
E.B. BacbkoBCKMII — MOCBATWJ PsiJ CBOUX TPYIOB BOIpOCam
npuMeHeHus npasa. OH He MOT HE OTMETHUTD ITPAKTUYECKYIO 3HA-
YMMOCTb [IPUHLMIIOB I'PAXk JAHCKOrO ITpasa. bosnee Toro, nucrnoss-
30BaHUE OOIMX IOPUANYECKUX TMONIOKEHUMN, KOTOpbIe OOBIKHO-
BEHHO Ha3bIBAIOTCS IOPUINYECKUMU MTPUHIUIIAMU, ObUIO Ha3Ba-
Ho E.B. BacbkOBCKMM B KauecTBE OJIHOTO U3 CLIOCOOOB TOJIKOBA-
HUS U IPUMEHEHU S TPAXKJAHCKUX 3aKOHOB .

[Iucanoce 1 0 TOM, YTO NPUHLMIIBL BaXKHBI C TEOPETUYECKUAX
U TpaBoTBOpYecKux mnosurmid. [TomoOHoW mpobnemoii 3anai-
ca K.M. MapliieB, OTMEUaBIIMA, YTO «pa3BUTHE OOIIEH CH-
CTEMBI I'Pa’KJAHCKOTO TIPABA. .. CIEAYET CYUTATh CYyLIECTBEHHBIM
YCJIOBUEM /11 COCPENOTOYEHUS TOCYIaPCTBEHHON KU3HU, IS
OXPAaHEHMS M YIPOYEHUs FOCYJApPCTBEHHOIO MOpsAIKA. JTa CH-

4 Tam xe.

5> Cwm.: Bacvkosckuii E.B. IuBuarcTiyeckass METOIOJIOTHS. YUEHHE O TOJTKOBAaHUU
Y NIPUMEHEHUHU IPAXAAHCKUX 3akoHOB. Opecca, 1901. C. 153.



CTeMa... B COCTOSIHUM yKa3aTh HaM oOImmue (popMbl M TIPUHIIU-
TIBI TTPaBa, CIIOCOOHBIE CMATYUTD TUIEMEHHYIO M MECTHYIO PO3Hb
HACeJIeHUs1, TIPUHIIUIIBL, 0 KOTOPHIM MOXKET OBITh HAIlPaBJICHO
€CcTeCTBeHHOE, CBOOOJJHOE TeUeHHEe BCEro IpakJIaHCKOro 000po-
Ta»®. Tlo MHeHUI0 aBTOpa, BaKHO YCTAHOBUTH OOIIME TIOHSTHS
I'Pa’kJAHCKOTO MpaBa, KOTopble OblIM Obl 0OIMME BO Bee Poc-
cunt’.

B 1iesioM aHaym3 JuTepaTyphl OTEUECTBEHHOW IMBUIIUCTHKH
JOPEBOTIOIIMOHHOTO MEPUO/Ia MOKA3bIBAET, YTO Yallle BCEro yJe-
HbIe B CBOMX HCCIIEOBAHMSAX HE OCTAHABIMBAJIMCH MPAMO Ha
OT/IEJIbHBIX MPUHIIMIAX IPakJAHCKOrO MpaBa, He YCTaHABINBA-
JIM VX CYIIHOCTh, HO PacKphIBAJI OCHOBHBIE Hayasia TpaBa Je-
pe3 JacTHbIe XapakTeprcTuku. Harpumep, He Bbljiesisisl IPUHIIU-
T1a HA/IJIeXKAIIEro UCTIOTHEHNST 00sI3aTeNTbCTBA, ABTOPHI TOTO Bpe-
MEHH yKa3blBaJId, YTO UCTIOJTHEHHE JOJKHO OBITh COBEPIIEHO B
TOYHOM COOTBETCTBHM C YCJIOBMSIMH JIOTOBOpa B HaJJIeXkallem
MecTe, B orpejieJIeHHOe BpeMs IIpy COOMOICHUH TPeOOBaHHUIA O
crioco0e, cpoke, kauectBe®. To ecTh, TOBOPsI COBPEMEHHBIM $I3bI-
KOM, YCTaHABJIMBAJIUCh SJIEMEHTHI OOIIEro MpUHIIMIA, YTO YKe
camo 1o cebe clieqyeT MPU3HATh CEPhe3HBIM HAYUHBIM JIOCTHKeE-
HHEM.

® Masvuues K. 1. Kypc obriero rpasxkmanckoro mnpasa Poccun. 1878. C. V.
7 Cwm. tam xe. C. VI

8 Cm.: Meiiep, /].1. Pycckoe rpaxiaHckoe npaso: B 2 4. / Hayu. pea.: Em B.C. M.,
2003. C. 471-494; ITo6eoorocyes K.I1. Kypc rpaxgaHckoro mpasa. TpeThs 4acTb:
JoroBops! 1 00s13aTenbeTBa / Hayd. pea. Em B.C. M., 2003. C. 148-150; Illeputeresuu
I'.®. Kypc rpaxaanckoro npasa. Tyna, 2001. C. 366-374, 389.



[IporpeccuBHbIM AJisi cBoero BpemeHu crai IIpoekt I'pax-
JaHCKOTO YNoxeHus’, co3nanHbiii Ha pyoexe XIX—-XX Bekos,
KOTOPBIN TaK ¥ He ObUT IPUHAT. [IpUHITUIIBI I'pak JAHCKOTO Tpa-
Ba CHOBA He ObLIM MPSIMO 3aKperyieHsl, Ho Hannure y [Ipoekta
o0I1Iel YacTu MoApa3yMeBaio, YTO TAKUe MPUHITHUITHI CYIIIECTBY-
10T. Hanpumep, c1. 23 npeamnonarajock yCTaHOBUTSH CJIERYIOIIEE
npaBuio: «Kaskplil mpu3HaeTcsi ClocOOHBIM UMETh U ITpHoOpe-
TaTh T'PaXXJAHCKME IpaBa CO JHS €ro POXICHUS U 10 CMEPTH,
B IIpeJesiax, 3aKOHOM YCTaHOBJIEHHBIX». Vcnonb3oBaHue caoBa
«KaXJbIN» MOAPA3yMeEBAcET MPEJOCTABIEHUE PABHBIX ITPaB BCEM
rpaxJaHaM rocylapcTBa, YTO CJIeQyeT pacCMaTpUBaTh B Kade-
CTBE OJHOIO U3 (PyHIAMEHTAJIbHBIX MTPUHLIAIIOB YACTHOTO Ipa-
Ba — MpUHIMNA paBeHcTBa. bosee Toro, aBTopsl I[IpoekTta mo-
ApOOHO KOMMEHTHPYIOT JaHHOE MPaBHUJIO, TEM CaMbIM (haKTH-
YeCKH MpeiaraioT COOCTBEHHOE MOHMMaHKEe TIPUHIIMIIA paBeH-
crBa'”.

[Ipennonaranoch K yCTAHOBJIEHWIO U MPABUJIO MPUMEHEHUS
AHAJIOTWHY TIpaBa: «3aKOHBI TPAXJAHCKHE JOKHBI OBITH TPH-
MEHSIEMBI 110 TOYHOMY MX pa3yMy, a B CIIydae KX HETOJHO-
Thl, HESICHOCTH, HEIOCTATKA WJIM MPOTUBOPEUUs CIEAYET PYKO-
BOJICTBOBAThCSI OOIIMM CMBICJIOM 3aKOHOB» ', TepMuH «0Omui
CMBICJT 3aKOHOB» aBTOpaMHu packphIT He Obu1. [IpencraBmnsercs,

? Cm.: Tpoext Kuuru nepsoit I'paxaanckoro Yioxenus. O6 obs3arenbcrBax. C
00BgcHATENBHOIO 3amuckoo. CI16., 1895.

10 Tam xe. C. 101-115.
' Tam xe. C. 95.



YTO MPUHIIMITEI IPAKAAHCKOTO IpaBa JOJKHBI ObUIA UT'PATh TIEP-
BOCTEIIEHHYIO POJIb [IJ1s1 €0 ONPEACSICHUS.

WNutepecen ¢akt, yTo OOIIME TMOJOKEHUs MO HA3BAHHOMY
[TpoekTy ycTaHaBJIMBAJIMCH U /1)1 OTAEJIbHBIX MOJOTPAC/IEN U UH-
CTUTYTOB, T€M CaMbIM MOKHO TPEATONIOKUTH CYIIECTBOBAHUE
COOTBETCTBYIOIIMX TpUHIMIIOB. Hampumep, Tak 0OOCHOBBIBA-
JIaCh 3HAYMMOCTb OOIIMX MOHATHUHN 00 oOsa3aresibeTBax: «He 0e3-
Pa3IMYHO MECTO, OTBOAMMOE B YJIOKEHUU OOIIMM HOpMaM: OHU
CKOpee OCTaHABJIWBAIOT BHUMAaHHE, KOrJla MOMEIEeHbl BO IJIaBe
TOTO OT/IENA, K KOTOPOMY OTHOCSITCSI BbIPAK€HHbIE B HUX PY-
KOBOJAIHNE Havaja (BbiaeneHo Hamu. — A.B.)»!2. Takum 00-
pa3oM, He WCIONb3ysl TEPMHUH «IIPUHIIMITB», aBTOpbl [IpoekTta
VioxeHns: Ha3bIBAIOT OOIIKE MOJIOKEHNA 0053aTeIbCTBEHHOIO
MpaBa PyKOBOJAIIMMU HavyajamMu. OYEeBUAHO, YTO U3 CMBICIIA
9TUX HayaJl, IOMMMO OCHOBHBIX Ae(pUHHUIIUEI (0053aTebCTBO,
JIOTOBOP) U MPU3HAKOB 00s13aTeIbCTBEHHOTO OTHOIIIEHUST (OTHO-
CHUTEJIPHOCTD, IMHAMUYHOCTb ), BBITEKAIOT ITPUHITUIIB 00sI3aTeTh-
CTBEHHOTO IpaBa.

HecmoTpst Ha Bce cylllecTBeHHble HAPAOOTKU IMBUJIUCTUYE-
ckoil Hayku XIX — Hauwana XX Beka, MPUXOAUTCS KOHCTAaTU-
poOBaTh, YTO B TO BpeMs ellle He CIOKUIOCh €MHOr0 MOHUMAa-
HUS IPYHIMIIOB T'PaXJIaHCKOTO Mpasa. bonee Toro, cam tepMuH
«TPUHLUIT» HE BOCIPUHUMAJICSI BCEMU aBTOpPamMu OJMHAKOBO.

12 I'paxxganckoe Ynoxenue. Kaura V. 06 o6s3atenscrBax. [Ipoext Bricouaiinre
YUpekIEeHHOH peJaKIIMOHHON KOMUCCHH N0 COCTaBJIeHMI0 I'pask JaHCKOTO YIIOXeHu .
Towm nepebiid. Ct. 1-276. CI16., 1899. C. 1.



[TokazarebHO, YTO OAMH M3 W3BECTHBIX TPYIOB TOIO BpEMEHU
HOCWJT Ha3BaHMe «Hadvana pycckoro rpaxkmaHckoro mpasa» 3. B
HEM FOBOPUJIOCH O BAXKHEUIIIMX MOJIOKEHU X I'PaXkIaHCKOro Mpa-
Ba, HO HE O ero npuHuunax. MoxHo cka3arh, YTO YYEHbIE TOrO
neprora, OyIy4uu yBepeHHbIMUA B HEOOXOIUMOCTHU U aKTYaJIbHO-
¢ty (PyHAAMEHTAJBHBIX TIOJIOKEHUH TpaBa, He CMOTJINA BBIPado-
TaTh JUIs1 HUX €JUHBIA TEPMUHOJIOTUYECKUIA TTOJXO/.

OcoObpIM 3TarnoM TreHe3Wca MPEACTABICHUH O MPHHIIMIIAX
I'paX/IaHCKOTO MpaBa CTaJl COBETCKUM IePUOJ] Pa3BUTHSI LIMBUIIU-
ctukd. OCHOBBI YaCTHOITPABOBBIX OTHOILIEHUM nocie 1917 rona
ObLTH 3aJ10:KeHH!I ertie B JlekpeTe 0 3emiie, mpuHITOM Ha Bropom
Bcepoccuiickom cbe3ne CoBeToB. bbul MpoBo3riiailieH 0TKas oT
YacTHOW COOCTBEHHOCTH, PHIHOYHON SKOHOMMKH, UTO HETTOCPE/I-
CTBEHHO OTPAa3WIOCh HA Pa3BUTHMM OCHOBHBIX Hayasl I'PakaaH-
CKOTO MpaBa.

OpHUM U3 MEepBBIX JOKYMEHTOB, B KOTOPBIX OBUIA YCTaHOB-
JIEeHbl OCHOBHbIE TTPUHIIMIIBI IPAKAAHCKOIO Ipasa, crai Jlekper
BIIMK 1922 roga «O6 OCHOBHBIX UYaCTHBIX WMYIIIECTBEHHBIX
npaBax, npu3HaBaeMblx B PCOCP, oxpaHsembIX ee 3aKOHaMu
u 3amuiiaembix cynramu PCOCP» 4. BakHeiiiie uaeu 1aHHOTO
aKTa OTPa3WIKCh B IPUHSATOM B TOM ke roay nepBoM I 'paxgan-

13 Cm.: Annenxoe K.H. Hauana pycckoro rpaxaaHckoro npasa. CI16., 1900.

4 Cm.: Hexper or 22 masa 1922 roga BcepoccHiicKOoro HEHTPAIbHOTO HCIOJ-
uutesapHoro Komuteta PCPCP «OO6 OCHOBHBIX YAaCTHBIX HMYIIECTBEHHBIX IIpa-
Bax, npusHaBaeMbix B PCPCP, oxpaHseMbIx ee 3aKOHaMH U 3alllMIIAEMbIX CylaMU
PCOCP» // http://tehnorma.ru/doc_ussrperiod/textussr/ussr_1330.htm (mara oGpa-
menus: 16.12.2013).


http://tehnorma.ru/doc_ussrperiod/textussr/ussr_1330.htm

ckoM kogekce PCOCP .

B 20-e rogst XX Beka CJIOKUIOCH ClieN(pUIecKoe MpeICTaB-
JieHre 00 OCHOBax T'pakJaHCKO-TIPaBOBOro perynupoBanus. C
OJHOM CTOPOHBI, COLMATUCTUYECKUI CTPOM «HUYErO YaCTHOTO
He npusHaer» (B.U. Jlenun). C gpyroil CTOpOHbI, YaCTHBIE OT-
HOITIeHUs1, ocoOeHHO B niepron HIa, Bo3HMKaM, 1 HEOOXOIH-
MOCTh X TIPaBOBOTO PEryJIMpoBaHUs Oblla 0ObeKTHBHOM. Kak
CJIE/ICTBUE, IPUHIIUIIBI TPAXKAAHCKOTO IpaBa CyliecTBoBalIu. bo-
Jiee TOro, OHM HE CYHIECTBEHHO OTIMYAINUCh OT T€X MPHUHIIU-
TIOB, KOTOPBIE ObLIIM TIPUHSATHI B JOPEBOJIOITMOHHOE BpeMsi. Bme-
CTe C TeM OHM HaIOJHSUTUCh OCOOEHHBIM COJICp)KaHUEM, KOTOpOe
(popmupoBanock Noj BAMSAHUEM I'OCIIOACTBYIOIIEN UJIEO0IOTMH, a
TaK)Xe TeX HEeHHOCTeW, KOTOpbie ObUTM O(UIIMAIBHO MPU3HAHBI
Ha T'OCYJJapCTBEHHOM ypPOBHE.

Hanpumep, ¢ oHOI CTOpOHBI, CBOOO/A IOTOBOPA OCTaBaIACh
OJHMM U3 BaXXHEHUIIUX IPUHIUIIOB I'PaXJAHCKOTO MpaBa. Mex-
ay teM B cuity cT. 30 'K PC®CP 1922 ropa nomnyckanocs npu-
3HAHUE HEJEVCTBUTEIIBHOU CHEJIKH, HANPaBJICHHOM K SIBHOMY
yiepOy Juist rocygapera. To ecTh rocyiapCcTBO MOTYYHIIO Tpa-
BO «BMEUIMBAThCS B JIIOOBIE CHETKU, 3aKTIOUEHHbIE MEXKLY JII0-
ObIMM CyOBEKTaMU I'PaskIaHCKO-TTPABOBBIX OTHOIEHMI» 6. Kak
nuiet IT.1. Crydka, pu UCTIOTHEHUN «JI0IYCKaeTCsl HEKOTO-

15 Cwm.: Tpasaanckmii kogeke PCOCP ot 11 Hosiops 1922 r. // Cobpanue V3axo-
HeHuil u Pacnopsuxenuii Pabouero u Kpectosanckoro Ipasutensctsa PCOCP. 1922.
Ne 71. Ct. 904.

16 Cwm.: Hosuyxas T.E. T'paxpanckuit kopekc PCOCP 1922 ropa. M., 2002. C. 30.



past (BbIiesieHo HaMu. — A.B.) cBoOozaa goroBopax» 7. O4eBUIHO,
YTO TOBOPHUTH O UYEM-TO OOJIBIIIEM, YeM TOJIBKO O «HEKOTOPOM»
CBOOOJIE JIOTOBOPA, HE MPUXOIUIIOCh.

ConmanbHas HarnpaBieHHOCTh ['K PCOCP 1922 roapa otpa-
3WJIaCh, B YaCTHOCTH, B HOpMe CT. 33, COIJIaCHO KOTOPOM SIBHO
HEBBITOJJHAS CAEJIKA, COBEPIICHHAS JIMIIOM IO]] BIUSHUEM Kpaii-
HEell Hy>KHbI, MOTJ1a OBITh TPU3HAHA HEJIEHCTBUTENILHOM MO TpeOo-
BaHUIO MOTEPIEBIIeld CTOPOHbBI, TOCYAAPCTBEHHBIX OPraHOB WUJU
OOINIECTBEHHBIX OpraHu3aiuii. B yka3aHHOM MOJIOXKEHUH OTpa-
3UJIOCh JKeJaHWe 3aKOHOJATeNsl 3alllUTUTh Clabylo CTOPOHY B
00s13aTesIbCTBE.

IIpu stom IL.U. Cryuka ormeyasn, 4TO «B MHTEpECcax TPY-
JSAIIErocsi 1 BooOImie cJadoi CTOPOHbI (BBIIEICHO HAMH. —
A.B.), naxe oMIMO BOJIA CYOBEKTa ITpaBa, IPOKYPOP MOKET 10~
TpeOoBaTh OTMEHBI JI0roBOpa» 8. BeigeneHue «Tpyasiuxcsi» 1
«BOOOIIIE CJ1a00i CTOPOHBI» TOKA3bIBAET, UTO MOCJESTHSS TTOHHU-
MaJjiach ¢ TOYKU 3PeHHsI KJIACCOBOI'O MOAX0/Ia, YTO COOTBETCTBO-
BAJIO COLIMAJIBHO-TTOJIMTUYECKOU cuTyanmu 20-x ronoB XX Beka.

Baxnerinme uaen corpuaaTucTuIeckoro rocyaapcTpa oTpasu-
mvck 1 B 'K PCOCP 1964 roga'®. B cr. 1 npegycmarpuBaiuch
OCHOBHBIE 1I€JTU PeryJIMPOBaHUS T'PaXkIaHCKO-TIPABOBBIX OTHO-
IICHWIA: CO3/IaHNe MaTePUATbHO-TEXHUIECKOW 0a3bl KOMMYHU3-

17 Cmyuxa I[1. 1. T'pax1aHCKOE NIPABO Y NIPaKTHKa ero npuMeHenus. M., 1929. C. 17.
18 Cmyuka I1. 4. T'paxJaHCKOE IPABO U IIPaKTHUKa ero npuMeHeHus. M., 1929. C. 16.

19 Cm.: I'paxxpanckuii kogexc PCOCP or 11 utona 1964 r. // Benomoctu Bepxos-
Horo Coseta PCPCP. 1964. Ne 24. Cr. 407.



Ma U Bce Ooliee MOJNHOE YAOBJIETBOPEHHE MAaTepUAIbHBIX U [y-
XOBHBIX TOTpeOHOCTer rpaxgaH. Ha ocHoBe maHHOTO mososke-
HUSI CTPOWJIMCh ¥ OCHOBHBIE ITPUHLIMIIBI TPaXJAHCKOTO ITpaBa.

[TpumepHoO B TOT ke niepuoy (cepeauHa XX BeKa) MOSABJISIOT-
Cs1 CCJIEJOBAHU S, HETIOCPEACTBEHHO MOCBAIEHHbIE TPUHLIUIIAM
rpaxkaaHckoro mpasa. Tak, B padorax Takux ydensix, kak C.H.
Bparycs?, B.I1. I'pudanos?!, I'.A. CBepmibik??, npearnpuHIMa-
eTcs MOMbITKAa C(hOPMYJIMPOBATh MIOHATUE IIPUHLIMIIOB TPk 1aH-
CKOTO IpaBa, BBISIBUTh MX OCHOBHbIE YepThl. B camom oOmem
BUJIE OHU OIPEJEIISINCh KaK «TO, HA YTO OMUPAETCS COBETCKOE
TPakJAaHCKOE MPABO, YTO COCTABJISET €r0 OCHOBHBIE Havasia» 3.

I".A. Ceepaiblk IoLIEN €I1E AAJbLIE U BTN CYIIECTBEH-
Hble MIPU3HAKK MPUHIIMIIOB I'PaKJIAHCKOTO IMpaBa: CTAOMJIbHBINA
XapakTep; CBA3b C IPAKAAHCKO-ITPABOBOM JIEMCTBUTEILHOCTHIO;
OCHOBA [|JIsl IEATEIbHOCTH MPABOTBOPUYECKUX OPraHOB, CyObeK-
TOB 000POTa, IOPUCAUKIIMOHHBIX OPIaHOB; OJIMLIETBOPEHNE 00b-
€KTUBHBIX 3aKOHOMEPHOCTEN Pa3BUTHS OTHOUIEHUH, BXOISALIMX
B IIPEIMET IPakAaHCKO-TIPABOBOTO PEryIMpOBaHuUs 24,

20 Cwm.: Bbpamyce C.H. TlpeaMer u cuctemMa COBETCKOTO I'pa)JaHCKOro mpasa. M.,
1963. C. 135.

2em: pubaros B.I1. OcymmecTBIeHNe 1 3allUTa rpakJaHCKuX mpas. M., 2001.
C. 216.

2 Cme: Ceseponvik I'.A. TIpUHIUIIBI COBETCKOTO IpaxkJaHCKoro npasa. KpacHosipck,
1985. C. 17.

23 Hoghgpe O.C. Coetckoe rpaxkaaHckoe npaso. M., 1967. C. 24.

24 Cwm.: Ceeponwix T'.A. ITpuHIMIIBL COBETCKOTO IpakAaHCKoro npasa. Kpacnospck,
1985. C. 16.



OOOCHOBBIBAETCS M yTBEPKIAACTCS, UTO MPUHIIMITBI IPaKIaH-
CKOTO ITpaBa — 3TO IOPUINIECKHE SIBJICHUS, TO3TOMY K HUM HEJlb-
351 OTHOCHTh 9KOHOMHUUECKHUE 3aKOHBI, OT/ICJIbHbIC YEPTHI [TPOU3-
BOJICTBEHHBIX U MHBIX OTHOIIIEHU# >, B TO ke camoe Bpemsi, KCXO-
751 M3 TOTO YTO I'PaskIAHCKOE MPABO TECHO CBSA3aHO C 5KOHOMUYe-
CKUM 000pOTOM?®, ieiaeTcst BIOJIHE OOOCHOBAHHBIN BBIBOJI, UTO
HPUHIMIIOM MOXET CTaTh crelu@uyeckoe BhIpakKeHUE B IPax-
JaHCKOM IpaBe SKOHOMHYECKOro 3akoHa?’. Jlymaercs, 3To npa-
BWJIBHBIN U HA CErofiHs BHIBOJ. [ pakIaHCKOE MPaBO peryjmpyer
9KOHOMHYECKHI 000pOT B cTpane. Ocobyio pojib B STOM UIPAIOT
HPUHIMITBI, KOTOPBIE, IOMUMO MPOYETro, JOJIKHBI UMETh SKOHO-
MHYECKOe 0OOCHOBAaHUE.

Nurepecno cnenymomiee 3amedyanue C.H. bparycs: «Hekorto-
pble TIPUHIIUITEI, OOHApPYKEHHBbIE B TPAKIAHCKOM IIpaBe, JIei-
CTBYIOT U B JIPyrUX oTpacisix»23. [To MHEHHIO y4eHOro, OCHOB-
HbIe HayaJia MPOSIBJISIIOTCS] HEONMHAKOBO B PA3JIMUHBIX OTPACIISX
B COOTBETCTBUU C OCOOEHHOCTSIMU ee npeameTa. [IpenokeHHoe
CY)KJIEeHHE TIPY BCEH ero aKkTyaJbHOCTH €Ille He B TIOTHOW Mepe
NPOAHAJIM3UPOBAHO IMBIIIMCTHUYECKON HAYKOM JIO CHX TIOP.

2 Cwm.: Bpamyco C.H. Ilpeamer u cucteMa COBETCKOrO I'pa)JaHCKOro mnpasa. M.,
1963. C. 136.

26 O tecHoii cBsI3M TPk JaHCKOTO MpaBa ¢ SKOHOMUYECKUM 0OOPOTOM CM., HATIPH-
mep: Hosuukuii U.B., Jlyny JI.A. O61iee yuenue o6 oosizatesnberse. M., 1950. C. 25;
I'pubaros B.I1. OcyiuecTBiieHre U 3aluTa rpakaanckux npas. M., 2001. C. 221.

27T Cwm.: Bpamyco C.H. Ilpeamer u cucteMa COBETCKOrO I'pa)kJaHCKOro mnpasa. M.,
1963. C. 138.

28 Tam xe. C. 136.



Elte omHOM ITporpeccBHOM Ujieeil COBETCKOTO BpeMeHH B 00-
JIACTY IOHUMAaHM 1 TPUHIIMIIOB CTaJIa MBIC/Ib O TOM, UTO OHU UMe-
I0T CAMOCTOSITENIbHOE peryiupylolee 3HaueHne. Kak yTBepxaan
C.C. AnekceeB, «OHM KakK Obl HampaBJsioT (hyHKIIMOHUPOBA-
HUE ITPaBa, ONPEee/IAIOT JIMHUIO CYIeOHOW M MTHOM I0PUINYECKON
npakTukm» . K coxanenuio, perynstuBHasi (pyHKIIUS TPUHIIN-
TIOB IPasKAAHCKOTO MpaBa 1 Ha CerO/IHsI He JI0 KOHIIA BOCIIPUHSTA
Ha JJOKTPUHAJILHOM YPOBHE.

OpmHa W3 TMEepBHIX TMOMBITOK CUCTEMATH3AIMK TPUHIIUIIOB
rpakJaHcKoro mpasa Obut npennpuasTa I.A. Ceepaisikom. B
€€ OCHOBY aBTOP TOJIOXKIUJI CAaMy CUCTeMY IpaBa. Tem caMmbiM Obl-
JIM BbIJIEJIEHBI OTPAC/eBble, MOIOTPACIIEBbIE, MEKUHCTUTYITUOH-
Hble ¥ MTHCTUTYITMOHHbIE T'PaXAaHCKO-TIPABOBbIE MIPUHIIUIIHI.

MoOXHO OJHO3HAYHO yTBEP:KAATh, YTO COBETCKAsI HAyKa BHEC-
Jla HEOLIEHUMbIN BKJIaJ B pa3BUTHE yUEHUs O CUCTEME IPUH-
IIUIIOB I'PaXJAHCKOT'O MpaBa. BeipaboTaHbl pa3innyHblie MOIXO/bI
K TOHSITUIO, 3HAUMMOCTH OCHOBHBIX Hayall, BbISIBJIEHA MPoOJie-
Ma U3y4eHUs OT/IEIbHBIX JIEMEHTOB CUCTEMBI IPUHIIUIIOB I'PaXK-
JTAHCKOTO TpaBa, YTO MOKHO CUUTATh MTPOTPECCUBHBIM [IJIS1 CBO-
ero BpemeHu. Pa3zymeercs, yueHue O MpPUHIMIIAX B COBETCKUIA
TIepHO]T PA3BUBAJIKCH IO BIUSHUEM 0COOO0 COIMATbHO-9KOHO-
MHYECKOU, HOTUTUYECKOU, UIEOJIOTUYECKOM CUTYAlluu B CTPAHE,

2 Anexcees C.C. CrpykTypa coBetckoro npasa // Coopanue countenuit. B 10 1. T.
2. CrieunasnipHble Bonpocsl npaBoBeneHus. M., 2010. C. 79.

30 Cm.: Coeponvix I.A. ITpuHIMIIBL COBETCKOTO IpakAaHCKoro npasa. Kpacnospck,
1985.



YTO HE MOXKET He YUUTHIBATHCS MPU aHAJIM3e padoT TOro BpeMe-
HH.

B cBs131 ¢ peBOMIOIIMOHHBIMYA U3MEHEHUSIMU OT€YECTBEHHOTO
3aKOHOJATEJILCTBA, IPOU30IIEAIMMHU B KOHLIE 1980-X — Hauane
1990-x ronoB, BO3HHMKJIa HEOOXOOUMOCTh TIEPEOCMBICIIEHUS PsI-
na neHHocter. Tak, ObLTH MPOBO3IJIAIIEHBI PABO YaCTHOU COO-
CTBEHHOCTH, CBOOO/Ia OCYIIECTBJICHUSI MPEATPUHIMATEIHCKOM
aearenbHOCTU. PakTU4ecKU B IpakJaHCKOM IpaBe MPOU30IILIA
CMeHa psAa (pyHIaMEHTAJIbHBIX TPUHLMIIOB IPAaBOBOTO PETYJIM-
poBanusl. Tem caMbIM IEPBOCTENEHHOM 33Ja4eid JAaHHOTO NIepU-
ofia ctasio (popMyIMPOBaHUE BAXKHENIINX MPUHLIMIIOB TPk IaH-
CKOI'O IIpaBa M HAllOJJHEHUE WX OINPEIEJICHHBIM COEPKAHUEM.
Vkazannyio padory B Havyasie 1990-x romoB B CBOMX HCCIEIO0-
BaHUAX NIPOBOJWIN pa3inuHble yueHble, Takue kak O.H. Cagn-
koB*!, K0.K. Toncroit*? u npyrue. Ee pe3ynbrarsl ObUTH MOJTOXKE-
HBI B OCHOBY JIEVCTBYIOLLIETO 3aKOHOJATENIBCTBA.

CoBpeMeHHBII 3Tall U3y4YeHUsl NPUHLMUIOB I'PaXIAHCKOIO
npaBa cBA3aH ¢ npuHAaTHeM B 1994 rony nepsou vactu ['paxk-
naHckoro kozekca Poccuiickoit @enepanuu (nanee — ['K P®) 3,
CT. 1 KOTOPOro ycTaHOBMJIa OCHOBHBIE HayaJla IPakJaHCKOI'O 3a-

31 Cm.: Caduxos O.H. [IpuHIMITEL HOBOTO TpaskIaHCKOro 3akoHopaaTenscTsa // Co-
BEeTCKOe rocygapcrso U npaso. 1991. Ne 10. C. 20-29.

32 Cwm.: Toacmoii FO.K. [punimme! rpaxaaHckoro npasa // TlpaBosenenue. 1992.
Ne 2. C. 49-53.

3 Cme I'paxpanckuii komekc Poccuiickoir ®enepauuu (vacts nepsast) OT
30.11.1994 Ne 51-®3 (B pen. ot 03.07.2016) // Cobp. 3akoHOaTeNBCTBA Poc. Pene-
paumn. 1994, Ne 32, cr. 3301.



KOHofaTteIbcTBa. IHTEpecHO, 4TO 3aKOHOATe b HE CIIOB30BaJT
HU B Ha3BaHUU YKA3aHHOU CTaThU, HU B CAMOM €€ TeKCTe TEPMUH
«TPUHIMIT» . Mex/1y TeM MHOTHE aBTOPbl OJHO3HAYHO MOCTABU-
JIM 3HAK paBEHCTBA MeX/y MPUHIIMIIAMU TPakJaHCKOrO IMpaBa
u nonoxenussmu cr. 1 'K P®34. Bonee toro, 10.X. KanmbikoB
yTBEpKJAJI, YTO TENEPb HET OCHOBAHWM I Pa3JIMYHOU TpaK-
TOBKM MePEYHsI IPakAaHCKO-TIPABOBBIX MPUHIUIOB, TaK KaK OH
YEeTKO YCTaHOBJIEH 3aKOHOM .

Bmecre ¢ Tem mogoOHasi TpaKTOBKa BbI3BaJia B JIMTEpAType
crpaBe//IuBble BO3paxeHus. Jlymaercsi, YTO OJHO3HAYHO TPU-
paBHuBaTh nosioxkeHus cr. 1 'K P® k npuHumnam rpaxjjaHcKko-
ro npasa HeJib3sl. O4eBUIHO, YTO MPUHIIMIIBI TTPaBa W MPUHIIU-
TTBl 3aKOHOJATENIbCTBA — Pa3HBIC SIBJICHUS, UIMEIOIIIHE PsIJ] OOIIIX
4yept*°. Hanpumep, kak odocHoBanHO yTBepkaaer E.I'. Komc-
capoBa, CyIECTBYIOT «ITPUHIIUIIBI, 3arJIaBHBIE 11 BCeil chepsl
OTPAC/IEeBOr0 PEryJIMpPOBaHNs, B BUJIe OCHOBHBIX HAa4aJl IPaaH-
CKOTO 3aKOHOJIATEJIbCTBA M MHBIE TPaKIaHCKO-TIPABOBbIE MPUH-
1UITB (CyOTpUHIMIIBL)» 7. TakuM 00pa3oMm, aBTOp pasaessier Mno-

3* Cwm., Hanpumep: Akoenes B.@. O HEKOTOPHIX BOIPOCAX MPUMEHEHHsI YaCTH Iep-
Bo# ['pakjaHcKoro Koziekca apoutpaxsbivu cynamu // Bectauk BAC. 1995. Ne 5. C.
88-100.

35 Cwm.: Kaamwikos FO.X. W36pannoe / coct. 1 Hay4d. pex. I1.B. KpamreHnHHNKOB.
M., 2013. C. 45.

3% 06 s1OM cM., Hanpumep: Censxur M. H. TTprHIUIBI TpaBa W IPUHLIMITEL 3aKOHO-
JIaTeIbCTBA: COOTHOIIEHHE W B3aUMOCBA3b // TIPpUHIIUIIBI POCCHICKOTO TpaBa: oo1iie-
TEOpEeTUUECKUH 1 OTpacieBoy acniekTsl / mox pen. H.W. Marysosa, A.B. Masbko. Ca-
paros, 2010. C. 128-144.

37 Komuccapoea E.I'. I1puHIMITEL B IIpaBe X OCHOBHBIE HaYaJla IPaXkJaHCKOIO 3aK0-



HATUA «T'PAKIAHCKO-IIPABOBbBIE IPUHIUIIBI» U «OCHOBHBIE HAYa-
Jla IPaKAAHCKOI0 3aKOHOAATENILCTBA». [locieanue 3akperuieHsl
B cT. 1 'K P®, koTtopas npuBOIUT NnepeueHb OCHOBHBIX Ha4yall
IpaJaHCKOro 3aKoHoAatTesbeTBa. [IpuHImnbI — 6osee murpokoe
MIOHATHE, BKJIIOYAIOILEE HE TOJIBKO Ha4yaJla, IEPEYHUCIICHHBIE B CT.
1 TK P®.

AHany3 HayYHOU JIMTEPATYPbI TIOCTCOBETCKOI'O BPEMEHU 1103~
BOJISIET YTBEPKAaTh, YTO COBPEMEHHAs [IUBUJIMCTUKA BCE OOJb-
1I€ BHUMAHUA YIEJISAET U3YUYECHUIO IPUHLUIIOB I'PAXKIAHCKOIO
npasa. Hanpumep, umeerca HECKOJIBKO JUCCEPTALMOHHBIX HC-
CJIeIOBaHU, MOCBSILIEHHBIX KaK OOLIMM BOIIPOCaM MPUHIIMIIOB
IpakJJaHCKOro npaBa®®, Tak U oTaeabHbIM HayaiaM. ITonoOHas
TEH/JCHLIAS HA CErOfHs XapaKTepHA JJIs MHOIMX IOPUINYECKUX
HayK>’.

Eme onqHO HampasjieHUe UCCIEA0BAHUM ITIOCTCOBETCKOrO I1e-
pUoaa — N3yUYEeHUE MPUHLIMAIIOB OTAENBHBIX Cep MPaBOBOrO pe-

HOJATeNbCTBA: aBTOped. JuC. ... I-pa opui. HayK. Exkarepunoypr, 2002. C. 8.

38 Cm., Hanipumep: Acransn H.I1. OCHOBHBIE HaYajla POCCHICKOTO YaCTHOTO IpaBa:
aBroped. muc. ... A-pa opu. Hayk. M., 2002; Komuccaposa E. I'. TIpuH1unbl B IpaBe
Y OCHOBHbIE Hayasla rpaJaHCKOTO 3aKOHOIATeNbCTBA: aBToped. Auc. ... A-pa Iopul.
Hayk. ExarepunOypr, 2002; Kysreyosa O.A. Crnenann3ipoBaHHble HOPMbI POCCHI-
CKOTO IPak JAHCKOTO TIPaBa: TEOPETUIECKUE ITPOOTIEMBI: aBTOped. AUC. ... O-pa IOpUL.
Hayk. Exarepuntypr, 2007.

3 IMpakTuvecku Kaxjaas oOIIeTeopeTHIeckast U OTpaciieBas I0pUIMIecKas HayKa
MpU3HAIA 3HAYUMOCTh TPABOBBIX MPUHIIUIOB. B TOM CBSI3M MHTEPECHBI MCCIIEI0BA-
HHUSI, TPOBEJICHHbBIE B OOIIETEOPETUIECKOM U MEXOTPACIEBOM aclieKTax, KOTOPhIX Ha
JAHHBIA MOMEHT He Tak MHOro. Cpeqyu HUX MOXHO BBIIEIUTh KOJUIEKTHBHYIO MOHO-
rpaduio: [IprHIUIIEL pOCCUIICKOTO TpaBa: 00IMEeTeOPETHUECKUI M OTPACIEBOM acrek-
1ol / mox, pen. H.W. Maryzoga, A.B. Manbko. Caparos, 2010.



T'YJMPOBAHUS, B YACTHOCTU MPEANPUHUMATENBCKON IEATEIbHO-
ctu®’. Borpoc 0 ToM, sIBJISIETCS JIM TIPeIIPUHIMATEThCKOE TTpa-
BO OTPACIIbIO MPaBa, OTPACIIbIO 3aKOHOJATENILCTBA UM MHBIM 00-
pa3oBaHUEM, CIIOPEH U HEOIHO3HaueH. BMecTe ¢ TeM 04eBUIHO,
YTO COBOKYITHOCTh IPABOBBIX HOPM, PETYIUPYIOIIUX MPeapu-
HUMATeJIbCKMe OTHOIIEHUS, MMeeT OOIe Havyasa, MPUHITUIIHL,
KOTOpbIE TAKKe TPEOYIOT IITyOOKOTO U3yUEHUSsI, B TOM YUCIIE ITy-
TEM COIOCTABJICHUS C TPUHLIMIIAMU I'PAKAAHCKOTO MIPaBa.
Heo6xoaumo npu 3TOM npu3HaTh TOT (QaKT, YTO Yallle BCero
00BEKTOM M3YYEHUSI PA3INIHBIX paOOT CTAHOBUJIMCH HAYasIa, 3a-
kperuieHHsble B cT. 1 'K P®. Tem He MeHee B Hayke OTMeuasach
BaXXHOCTb M3YyU€HUs NPUHIIUIIOB, HE YKAa3aHHBIX B KAYECTBE OC-
HOBHBIX HayaJl I'paxJaHCKoOro 3akoHojaresnbcra. Tak, E.B. Ba-
BUJIVH, TIEPEUYMCIISisl IPUHLIMIIBI TPaXJAHCKOTO MpaBa, Hapsay ¢
nojioxkeHusimu cT. 1 'K P® Bbiaev1 npuHIUIT HEAOTYCTUMOCTH
HEHaJUIeKallero OCYIIECTBICHUs TPaXIAHCKUX IpaB, a TaKxke
TIPUHIIMIT 3aIMTHI CIA00W CTOPOHBI B MPABOOTHOIIIEHU X #!.
Takke He caMbIM MOAPOOHBIM 0OPa30M MPOAHATUIUPOBAHBI
MIPUHIIUIIBI OTAEJIbHBIX MOAOTPACIIEN U MHCTUTYTOB I'PaKJAHCKO-
ro npasa. Kak ormeuaer E.B. BaBunun, «k Haubonee 0CBOeH-
HBIM HAIlpaBJIEHUSIM «IIPUHIUIIONIOTMU» MOKHO OTHECTU UCCIe-

40 Cm: Epmonosa O.H. KOHCTUTYIIMOHHbIE TIPHHIMITHI IIPABOBOTO PETYJIMPOBAHUS
MpeANpUHUMATEIICKON festenbHocTH // TIpennpunumarensckoe mpao. 2014. No 4.
C. 27-32.

' Cwm.: Basunun E.B. ITpunnmne! rpaxnanckoro npasa // IIpuHIKNB POCCUIACKOrO
npaBa: OOIIETEOPETUIECKII 1 OTpacieBoOl actiekTsl / mox pen. H.M. Mary3osa, A.B.
Mansko. Caparos, 2010. C. 543.



JIOBaHMSI, TIOCBSIIIIEHHbIE M3YYEHUI0 OOIMX U OTPACIEeBBIX Ha-
YyaJI TPaKAAHCKOTO NpaBa... VICXOAHBIM IMOJIOKEHUSAM OTAEIb-
HBIX IOpPUIMYECKUX UHCTUTYTOB MOBE3JI0 MeHblle» *2. [Ipu atom
OYEBH[HO, YTO TOJIBKO M3YUMB SIBJIEHHE CUCTEMHO, KaK OOIIue,
TaK Y YaCTHBIE BOIIPOCHI, MOKHO BCECTOPOHHE U ITOJIHO ITPOAaHa-
JIM3UPOBATh CUCTEMY ITPUHIIMAIIOB I'PAKAAHCKOrO NIPaBa.

JlocTaToyHO cepbe3Hble HapaOOTKU ObUIM CIEaHbl OTede-
CTBEHHBIMU YUEHBIMU B IUUIAHE BBISABJIEHUS IOHATUSA U CYLITHOCTH
MPUHLIMIIOB I'paxJaHcKoro rnpasa. [Ipu atom cpopmynmrpoBaH-
HBIE Pa3HBIMUA aBTOPAMHU BBIBOJIBI HE BCErJA CYILIECTBEHHO OTIIH-
YalTCA APYr OT JIPyra, HO 3a4acTylo MO3BOJISIIOT C Pa3HbIX CTO-
POH TIOCMOTPETh Ha MPOOIeMy MPUHIIUIIOB TPk IAHCKOTO Tpa-
B4, YTO CJIAyeT MOMPUBETCTBOBATh BBUIY OOIIEIPU3HAHHOTO B
HayKe IUTI0pau3Ma MHEHHM.

Hanpuwmep, B.J. BopoasHckuit onpeaenn NpuHIUIbL FPaxk-
JAHCKOT'O TIpaBa Kak «00yCIOBJIEHHblE OOBEKTUBHBIMU MOTPEO-
HOCTSIMU Pa3BUTUSI SKOHOMUUYECKUX OTHOIIEHUI U 3aKPEIJIeH-
HbIE B 3aKOHOJIATEJIbCTBE OCHOBHBIE Hayvajia (MIeu), Orpeaessi-
IOIIME CYIIIHOCTb U COIEpP)KaHUE I'Pa)kJaHCKO-IIPABOBOIO pEry-
mvpoBaHusi»*. TIpUHIMITB IPakJaHCKOTO MpaBa, MO TPAKTOB-
ke E.B. BaBwinHa, «3T0 OCHOBHbIE HOPMATUBHO-PYKOBOASIIINE
HayaJsa (IOJI0KEHM, UJIeN), KOTOPbIE XapaKTEPU3YIOT I'paxJaH-

*2 Buguaun E.B. IIpuHIMEl rpaxJaHCcKoro mnpasa. MexaHu3M OCYIIECTBIEHUS U
3alIMTH rpaxaaHckux npas. Caparos, 2012. C. 198.

43 Bopoosinckuii B.F. MexaHn3m B3auMOJEWCTBUS ITPUHIIUIIOB ¥ HOPM I'PaKAaHCKO-
ro rpasa coBpeMeHHo# Poccun: aBroped. auc. ... kaun. opui. Hayk. M., 2002. C. 7.



CKO€ 3aKOHOJIaTeJILCTBO, BHIPAXKAIOT (PyHIaMEeHTAJIbHbIC TeHICH-
IIVY €TO Pa3BUTHSI» .

O.A. Ky3sHerioBa, paccMarpuBasi HOPMbI-TIPHHITUIIBI TPaX-
JAHCKOTO TpaBa, 1aeT UM CJIeyIoIee ONpe/ieieHUe: «Creluain-
3MPOBAHHBIE UMITEPATUBHBIE ITPECILHO OOIIFe HOPMBI, OTIpeie-
JISTIONIHE COAePKaHUE BCEeX IPYTUX I'PakJAHCKO-TTPABOBBIX HOPM
1 00J1aJAI0IIUE ITO OTHOIIEHUIO K HUM BBICIIICH I0PUINIECKON CH-
JIOW, UMEIOIIEe HETUITUYHYIO CTPYKTYPY Y BBITIOJHSIOINIUE CIIe-
uupuueckre (yHKIUM B I'PaXJaHCKO-IIPABOBOM PETYJIMpPOBa-
Hur»*. B.B. KynakoB npemiaraer kBaaupuipoBaTh MPUHITH-
Tl TP IAHCKOTO MTPaBa Kak ocoOyio (popMy mpapa, KOTopast 00-
JlaJlaeT HauBBICIIIEN cTerneHblo 0000meHnsa*C. [Tpu aTom oTHece-
HUe IMPUHIIMIIOB MpaBa K (hopmMaM rpaBa BbI3BAJIO B HAYYIHOM JIH-
Teparype cepbe3Hble BO3paxeHus /.

[Tpu BceM oOMIMU Pa3IMUHBIX ONpPeIeIEHI MOKHO CKa3arh,
YTO OCHOBHOW CMBICJT TAKOTO SIBJIEHUSI, KaK «TTPUHIIAID», 3aKJII0-
Yaercsi B TOM, UTO 3TO OIpe/ie/ieHHas hiesl, KoTopasl sBJIsSIeTCs
oOImel isi BCeX HOPM, PeryJIMpyIoNMX KOHKPETHBIA BUJI WIA

* Baeunun E.B. OcHOBHbIE TIPUHIUIIEL TpaskaaHcKoro npasa // Bectnuk CaparoB-
CKOH rocygapcTBeHHoM akagemun pasa. 2003. Ne 1. C. 69-72.

45 Kysneyosa O.A. HOpMBI-IPUHLIUIBL POCCUICKOIO IpaXJaHCKOro Ipasa. M.,
2006. C. 47.

6 Cm.: Kynaxoe B.B. OCHOBHbIE IPHHIIUITHI TPaXIAHCKOTO ITpaBa Kak ocobas (op-
Ma ripaBa // BectHuk Ilepmckoro yHuBepcutera. FOpunnueckue Hayku. 2013. Ne 4.
C. 185-192.

7 Cm: Yepoanyes A.P. IHTerpatuBHOE HEIONIOHUMaHue 1pasa // KypHai poccuii-
ckoro npasa. 2016. Ne 10. C. 5-15.



pon OOIIECTBEHHBIX OTHOIIEHHH (B 3aBUCUMOCTH OT TOTO, C YeM
MBI IMEEM [IeJI0: TIPUHIIMIT OTPACiH, MOAOTPACIH U T. 1.). Ilo-
JOOHAsT MBICJTb TIPOCIIEKUBACTCS MMPAKTUYECKH B KaKI0U nedu-
HUILIWY.

Elie ofiHO HarpaBiieHHe JTUCKYCCUI O TIPUHIIUIAX TPpaxkIaH-
CKOTO TIpaBa CBSI3aHO C TeM, KaK BO3HUKAIOT ITPABOBBIEC TTPUHIH-
nbl. Clie/tyeT pu3HaTh, YTO JJaHHAs MPOOJIeMa BBITEKAaeT U3 BO-
npoca 00 MCTOUYHMKAX TPakJIaHCKOro mpaBa*® u, mo OosbIIoMy
CUeTy, pelaeTcsi B eIMHCTBE C HUM.

Cpeny COBpEMEHHBIX MOAXOIOB K BOMPOCY O TOM, KaK MO-
I'yT OBITh 3aKPETLICHBI TPk IAHCKO-TTPABOBBIC TPUHITUIIBI, MOX-
HO BBIJICJIMTh KAK MUHUMYM TPU TOUKH 3peHus. [lepBas u3 Hux
3aKJII0YAETCS B TOM, YTO TPHMHIMITBI MOTYT YCTaHABJIMBATHCS
HE TOJIbKO HOPMAaTHBHO-TIPABOBBIMHU aKTaMU, HO U OOBIYASIMH,
IpelyCMaTpuBaThCsl CTOPOHAMU B JIOTOBOpax, B CYICOHBIX pe-
meHusix*’. [Ipu 3ToM He coBceM SICHO, KaK TMPHHITHUIIBL (TO €CTh
OCHOBOIIOJIAralolIye Hayajaa OTpaciy MpaBa) MOTYT YCTAHABJIH-
BaThCs JIOTOBOPAMH MEK/Ty HECKOJbKUMH KOoHTpareHTamu. Co-
IJIAIIEHUe CTOPOH OO0SI3aTeNIbHO ISl JIMII, €r0 3aKJIIOUYMBIIHX.
OHO He MOXeT ObITh UMITEPATUBHO ISl OCTATBHBIX YYaCTHUKOB
IpakJIaHCKOTro 000poTa.

AHJIOTMYHBIE apryMEHTHI TIPUBOAAT K MBICIH, YTO OObIYan
HE OTHOCSITCSI K UCTOYHMKAM TPUHIMAIIOB TipaBa. OHU SIBJISIOT-

8 O Jonunckas B.B. VictouHuku rpaxaHckoro npasa. M., 2005.

) Cwm.: Anuposa H.A. TIDUHIIIIE HCTIONHEHMS 00S3aTe/BCTB B TOPTOBOM 000POTE:
aBroped. auc. ... kaHq. opul. Hayk. M., 2009. C. 7.



cs1 00sI3aTeNIbHBIMU TOJIBKO B TOM CJIy4ae, eCiid CTOPOHBI JIOro-
BOPWIMCH 00 3TOM. B TO ke BpeMs MPUHIIUIIBI TPaKAaHCKOTO
IIpaBa — 3TO TaKME HayaJsla, KOTOpbIE paclpoOCTPAHSIOT CBOE JEH-
CTBHE Ha BCIO OTPACJlb, SABJIAIOTCS (PyHAaMEHTAIBHBIMU J1J151 BCEX
HOPM, PEryJIMpPYIOIUX IpakJaHcKue oTHomeHus. Takum o6pa-
30M, MPHUHIIUIBI HE MOTYT OBITh 3aKpPEIUICHbl OOBIYasIMU U OC-
HOBHBIMU TIOJIOKEHUSIMU OTAEJbHBIX JJOTOBOPOB.

Psan yuyeHbix, HAOOOpPOT, YTBEPXKIAIOT, YTO MPUHIMIBI Ha-
XOIAT CBOE OTPaX€HHE UCKIIOYUTENIBHO B HOPMATHUBHO-IIPaBO-
BoIx akTax. Hampuwmep, E.I'. KomuccapoBa BelgenseT cnenyo-
1[1M€ UCTOYHUKU MPUHIMIIOB I'PakJAHCKOrO IpaBa: MeEXyHa-
poanbie akThl, Konctutyuus P®, 'K P®, unsie denepaibHbie
3akoHBI’. [To mHeHuio H.B. BepedeHs, i Toro, 4roObl MPHH-
IIUIT OTPACITU TTPaBa MOJIeKaT IPUMEHEHHIO U ObUT peaIn30BaH,
HEOOXOMMO €r0 YeTKOe 3aKOHOAATEIbHOE 3aKperuieHre B pop-
Me HOpPMBI IpaBa’!.

[Tpu stom, Haripumep, O.A. Ky3HerioBa 060CHOBaHHO OTMe-
YaeT, 4TO MPHUHIIUIB MOTYT OBITh 3aKperuieHbl B IpaBe Kak
NPSIMBIM, TaK U KOCBEHHBIM criocoboM. [locnennue (KocBeHHbIE
NPUHLIMIIBI, WIM TPUHUUIBI-UIEN) MOTYYaloT CBOE Ha3BaHUE U
HAIOJIHSIOTCSI KOHKPETHBIM COAEPKAaHUEM B aKTax BBICIIHUX CY-
JI0B (B TOM umncie B cuiy cr. 15 Koncruryumu P® B Perenusx

N Ccm: Komuccaposa E.I'. TlpuHuumbl B paBe U OCHOBHbIE Havasia IPaskJAaHCKOTO
3aKOHOJATENIbCTBA: aBTOped. IHC. ... I-pa lopul. HayK. Ekarepunoypr, 2002. C. 10.

3 bepebens H.B. TeopeTnyeckre OCHOBbI COBPEMEHHOW CHCTEMBI IIPHHIIUTIOB IPaX-
JaHCKoro TpaBa Poccuu: aBToped. auc. ... kaHn. opul. Hayk. M., 2008. C. 14.



EBporeiickoro cyna 1o mpaBam 4ejioBeka) >2. ABTOp yTBepKIaerT,
9TO «KOCBEHHBIE IPUHITUIIBI TIPaBa CIIEAYIOT U3 CMbICAA 3AKOHO-
oamenvcmea (BbIAECIEHO HaMU. — A.B.) IyTeM ero TOJKOBaHUS
BBICIIUMH CyA€OHBIMUA MHCTAHIIUSIMU, TIPU 3TOM (DOPMUPYIOTCS
TIPUHIUITBI-UJIEN, He 0OIaIaioNyie CTaTyCOM HOPMBI ITpaBa» 3.

Ilymaetcsi, COBpeMeHHOe pa3BUTHE TPakKIAHCKOTO MpaBa Jo-
Ka3biBaeT TOT (haKT, YTO €ro MPUHIMUIBI MOTYT ObITh HE TOJIb-
KO 3aKperuieHbl B MPaBOBBIX aKTaX, HO M BbIPaOOTaHBI Cyneo-
HOW MPAKTHUKOHN, MOTYT BBITEKaTh U3 CMbIC/A, AyXa 3akoHa. [lo
JAHHOMY TIOBOJY OY€Hb TOUHBIM IPEACTABISETCS 3aMeuyaHue
E.B. BaBuwinHa 0 TOM, YTO NMPU3HATh UCTOYHUKOM IPUHIIATIOB
JIMIITb HOPMATHUBHO-TIPABOBOM aKT O3HAYaeT «IPU3HATh COBEp-
IIEHCTBO BCEH CYIIECTBYIOIIEN MPABOBOM CUCTEMbI, YTO HACTOM-
YUBO OMPOBEPraeTcsi CyneOHON MPaKTHKOM» 4.

[Ipu sTOM, MO HamlemMy MHeEHUIO, (pyHIAMEHTAIbHBIE HUIIEN
IPak/IaHCKOTo TpaBa, MpPsSMO HE 3aKperuieHHble B HOPMATHB-
HO-TIPABOBOM aKTe, MOT'YT IPU3HABATHCS IPUHITUIIAMU TOJIBKO B
TOM CJIy4ae, eCii OHU UMEIOT CJIEYIoNINe TPU3HAKY:

1) HaxomAT CBOE OTpakeHWE B COBOKYITHOCTH TI'paXIaH-
CKO-TIPaBOBBIX HOPM;

2) 0OOCHOBBIBAIOTCS M MPUMEHSIOTCSI CyAeOHOM MPaKTHUKOU

2 Cwm.: Kyzneyosa O.A. Crieriuann3vpoBaHHbIE HOPMbI POCCUHCKOTO IPaXJAHCKOTO
IpaBa: TEOPETUIECKUE MPOOIeMBL: aBTOped. AuC. ... A-pa opu. Hayk. EkatepuHOypr,
2007. C. 6-7.

33 Tam xe. C. 15.

5% Basuaun E.B. IIpuHimme! rpaxkaaHcKoro npaBa. MexaHW3M OCYIIECTBJIEHHUS U
3anMTH rpaxaaHckux npas. Caparos, 2012. C. 207.



10 TPYIIIIe JIeT;

3) paccurTaHbl HA MHOTOKPATHOE UCITOJIb30BAHUE;

4) cMBICT ¥ COfiepkaHue PUHIIMIIOB HA3BAaHHOW T'PYIITIBI BbI-
TekaeT u3 nonoxeHuit Koncrurynum P®, oOmenpusHaHHBIX
MIPUHIIWIIOB ¥ HOPM MEKyHAPOIHOTO MpaBa, OCHOBHBIX HAvall
I'Pa’k1aHCKOTO 3aKOHOJIATENIbCTBA.

OTmeTuM, YTO BbIUJIEHEHHE OCHOBHBIX HAuaJl U3 CMBICIIA U JTy-
Xa 3aKOHa — 3TO B OOMbIIIel Mepe OCOOEHHOCTh YaCTHOTO Ipa-
Ba. ['paxkaHcKoe paBo, KaK COBOKYITHOCTh HOPM, HEPa3phIBHO
CBSI3aHHBIX C 9KOHOMUYECKMM 00OOPOTOM, TOJKHO aKTUBHO pas-
BUBAThCS, CJIEIOBATh 32 U3MEHEHUSIMU OTHOIIEHWH MO MPOU3-
BOJICTBY, OTpebieHuno, oOMeny Onar. IMeHHO 1o3Tomy B rpax-
JAHCKOM TIpaBe, B OTIMYKE, HAIPUMEP, OT YTOJIOBHOTO, TTPUMe-
HsIETCSl aHAJIOTHS MIPaBa U aHAJIOTUSI 3aKOHA. Pa3BuUTHE 3aKOHO-
JIaTeIbCTBA HE BCEr/Ia ycreBaeT (B CUITy Kak CyObeKTUBHBIX, TaK
¥ OOBEKTUBHBIX MPUYMH) 32 Pa3BUTHEM SKOHOMHUUYECKMX OTHO-
IIIEHWH, YTO BOCTIOJHSIETCS CY/ICOHOM MTPAKTHKOM.

[Tpy M3ydYeHWM MPUHIIMIIOB I'PaXJAHCKOTO IMpaBa, reHe3uca
MIPEJICTABIEHUI O HUX UHTEPECHO OOPATUTHCA K 3apyOeKHOMY
OIIBITY, KOTOPBIN KaK C TEOPETHUUYECKOM, TaK U C MPAKTUYECKOU
TOYKM 3PEHUsI HAIJISIIHO WJUTIOCTPUPYET 3HAYMMOCTD MTPABOBBIX
TIPUHIVIIOB.

[Ipu 3TOM OCo0asi poib OTBOOWMTCS MPUHIMIIAM HE TOJBKO
Ha HAllMOHAJILHOM ypoBHE. «OO0Ie MPUHIMIILI MpaBa» UMe-
10T 0c000€ 3HAUSHUE JIsI HATHAITMOHAJIBHBIX ¥ MEKTYHAPOIHBIX
NPaBOBBIX cHcTeM. Hambonee sipkuii mpuMep TMpeasiaraeT Ham



MEXAyHApOIHOe MyOJIMYHOEe MPaBO, COTIACHO KOTOPOMY OIMH
U3 ero NUCTOYHWKOB — «OOIIMe MPUHIIUIBI MPaBa, MPU3HAHHbIC
IUBWJIN30BAHHBIMU HALIMSIMI» . Kak OTMEYaloT OT/ie/IbHbIe aBTO-
pbl, B OTCYTCTBUE YETKHUX MOJOKEHUI B IOTOBOPAX MEXAY pa3-
JIMYHBIMU TOCYIAPCTBAMH STOT UCTOUHUK UMEET OOJIBIIOE MPaK-
THUYECKOE 3HaYeHUE>.

[TpeaBapuTeIbHO HEOOXOOUMO CjieiaTh HEKOTOpBIE 3aMeva-
HUSI TEPMUHOJIOTMYECKOro Xapaktepa. Kareropusi «mpuHIumn»
B MHOCTPAHHOH IOPUAMYECKON HayKe NOHUMAETCsl MO-Pa3HOMY,
MIPUYEM 324aCTYI0 HE B TOM CMBICJIE, KOTOPbIN MOApa3yMeBaeTcs
OTEYeCTBEHHBIMH UCCJIEIOBATEISIMU, B TOM UKCJIe aBTOPOM ITHX
cTpok. [IpunHBI Takoil TEPMUHOJIOTMYECKON Pa3pO3HEHHOCTU
HOCSIT, B TIEPBYIO O4Yepe/lb, OObEKTUBHBIA XapakTep: pa3IMuHOe
3aKOHO/IATEJIbCTBO PA3HbIX CTPaH; HEOIWHAKOBOE HCIOIb30Ba-
HUE B TEOPUU U HA MPAKTUKE OJHOTO U TOTO K& TEPMUHA; CJIOK-
HOCTHU, BO3HUKAIOIIIUE MPU MIepeBOJIE.

Kpatkuii aHaim3 3apyOekHOH JIMTepaTyphl TIOKa3all, 4To Ka-
TEropusi «IPUHIIUIT» UCTIONb3YETCS B MHOCTPAHHOW ITUBUJIUCTH-
K€ B TPEX CMEXHbIX, HO HE OMHAKOBBIX 3HAUEHUSIX.

Bo-niepBbIX, «IIPUHIMIT» MOXKET BBICTYNaTh B KauecTBE Ha-
MMEHOBaHMs1 OCHOBOMOJIATAIONIETO MPaBOro akTa TOW UM MHOM
OTpaciv 3aKOHONATEJIBHOIO peryarpoBaHus. Tak, BaXHEUIINN
UCTOYHMK YacTHOro mnpaBa Kuras Hocut HazBanue «Ooriue

33 Ulrich Drobnig. General Principles of European Contract Law // Petar Sarcevic
& Paul Volken eds., International Sale of Goods: Dubrovnik Lectures, Oceana. 1986.
Ch. 9. P. 305-332.



TIPUHIMITHL I'pakJaHckoro npaBa Kuravickoit Hapoanoii Pecry6-
TK»>°. [1py 9TOM aHaM3 JAHHOTO TOKYMEHTa C OYE€BUTHOCTHIO
TIOKa3bIBAET, YTO B HEM YCTaHOBJICHBI HE TOJIBKO OOIIHE IPUHIIU-
IIbl, TAKKE KaK MPUHLMUI PaBEHCTBA CTaTyca YYaCTHUKOB I'pax-
JAHCKHUX OTHOILEHU (CT. 3), HO Y MOJIOKEHH I, KOTOPBIE POCCHIA-
CKOM MIPABOBOM HAYKOM K IMPUHIMIIAM HE OTHOCSTCS (B YaCTHO-
CTH, MPABOBOI CTAaTyC IpakAaH M IOPUAUYECKUX JIMLI, MpaBa U
00513aHHOCTU CYOBEKTOB, OTBETCTBEHHOCTH). [Ipn 3TOM aHam3
KOMMEHTApUEB, IPEJIOKEHHBIX Pa3IMUYHbIMU YYEHbIMU ITPUMe-
HATENbHO K OOMMM MpUHIMIIAM TpakJaHCKoro npasa Kuraii-
ckoil HapomHo#t PecnyOmuku, moATBEpXkIaloT MPENIOKEHHYIO
HAMU MBICTIBY.

TepMUH «IIPUHIUIT» HEPEIKO UCTIONIb3YETCsl B HAMMEHOBAHUU
MEKIyHapOoaHbIX akToB. OQMH M3 HanOoJiee W3BECTHBIX U sp-
KHX ipuMepoB — [IpUHIIMIIBI €BpONENCcKOro JOroBOPHOTO MpaBa.
3apyOekHble aBTOPbI, KOTOPbIE MOAPOOHO aHATU3UPOBAIIH JIaH-
HBII IOKYMEHT, PACKPbIBAsl IIPU 3TOM €r0 COAEpPKaHUE, BbIIEIsI-
JIM B KauecTBe OOILIMX TMOJOXEHUI, UM YCTAaHOBJIEHHBIX, CBOOO-
1y J0roBopa, 00s13aHHOCTb JEWCTBOBAaTh JOOPOCOBECTHO, Ipa-
BUJIA O YECTHOCTH U COTpyAHu4YecTBe>*. Mexay TeM, TOMUMO

% General Principles of the Civil Law of the People’s Republic of China. loctyn u3
anekTpoHHoro pecypca. URL: http://www.npc.gov.cn/englishnpc/Law/2007-12/12/
content 138394 1.htm (nara obparenus: 18.10.2016).

7 Tong Rou. The general principles of civil law of the PRC: its birth, characteristics,
and role // Law and contemporary problems. 1989. Vol. 52. Ne 2. P. 151-175.

38 Larry A. DiMatteo. Contract Talk: Reviewing the Historical and Practical
Significance of the Principles of European Contract Law // Harvard International Law



http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content_1383941.htm
http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content_1383941.htm

OOIMX MoyIokeHuH, [IpuHIMITaMu eBpOTIEHCKOTro JOrOBOPHOTO
npaBa OIpe/IeNieHbl MPaBUIA 3aKJII0YEHUS, UCTIONHEeHUsI, yCTa-
HOBJICHU S YCJIOBHI COTJIAINIEHUI CTOPOH, UX TpaBa U 00s3aHHO-
CTH, OTBETCTBEHHOCTb U JIp.> Ionyuaercs, 4To Ccyrybo «IpHH-
[MIIaMKA» B TOM MMOHUMaHHUM, KOTOPOE BKJIA/IBIBAETCS B TAaHHBIN
TEPMUH HAMH, SIBJISIIOTCS JIMIIb TIEPBbIE OCHOBHBIE TIOJIOKEHUSI.

Bo-BTOpBIX, MO/ MPUHITUNAMH B 3apyOeKHON I0pUINIECKOMI
HayKe MOTYT IOHMMAThCsl B3SIThle B COBOKYITHOCTH OOLIME TO-
JIO’KEHUST KaKOW-JIMOO OTpaciy 3aKOHOJATEIbHOTO PEryJnpoBa-
aus. [Ipy 3TOM TaHHBIN TEPMHUH aKTUBHO MCTIONB3YeTCs B Kade-
CTBE HAMEHOBaHMsI yYEOHBIX KypCOB, U3y4aeMbIX CTYICHTAMH,
a TakKe MMPaKTUKYIIUMU oprctamu. Cpeay NpuMepoB MOKHO
BBIJIEJIUTH U3BECTHBIE YUEOHUKH TI0 IOTOBOPHOMY TIpaBy ®, Kop-
nopatuBHOMY TipaBy®!. Tem cambIM YeIOBeK, YMTAIOMINI TaKyIO
KHUTY, U3y4JaeT He (pyHAaMeHTaIbHbIe TIPUHITUIIEL, 3 00IIHe TI0-
JIO’KEHUS OTPAC/Iv PEryJIupoBaHUs B LIEJIOM.

B-TpeTbux, TEpMUH «IPUHIIMAI» B Psijiec CTydacB MOHUMAETCS
B MHOCTPAHHOHM HayKe B MPU3HAHHOM HAMH 3HAYEHUH, TO €CTh
B KauecTBe (PyHAaMEHTAJIBHOTO, OCHOBOIIOJIATAIOIIETO Havaa.
Hanpumep, B oqHOI 13 paboT czienaH BbIBOJA, YTO OCHOBY IIO-
CTPOEHHsI JOTOBOPHOTIO IpaBa M CIIOCOObI PETYJMPOBAHMS CO-

Journal. 2002. Summer. P. 573.
% Ibid.

60 Robert A. Hillman. Principles of Contract Law: Concise Hornbook Series.
Thomson — West, 2004.

61 Griffin S. Company Law. Fundamental Principles. Fourth edition. England, 2006.



OTBETCTBYIOIIUX OTHOIIEHUI M3panibcKoro mpaBa COCTaBIISIOT
JIBa TPUHITUTIA: CBOOOIBI IOTOBOPA U JOOPOCOBECTHOCTH ©2,

[pu sTOM CrleyeT Mpu3HaTh, YTO B MOCTIEAHEM 3HAYCHUH Ka-
TEropusi «IPUHIIUIT» UCHIOIB3YETCs B 3apyOeKHOM HAyYHOU JIH-
Teparype Hedacto. OObBIYHO aBTOPBI HA3BIBAIOT €r0 «(hyHIaMeH-
TaJIbHBIM TIOJIOKEHUEM», «BaKHEHIel HOpMoii» U T. 1. [Togo6-
HBII (haKT ciIeayeT UMeTh B BUY TIPY aHAIM3e 3apyOeKHOU JIv-
Teparypbl ¥ CyaeOHOM MpakTUKU. B HacTosiiemM uccieioBaHny B
CBSI3U C MTOCTABJICHHOM 3a/1a4ell U3y4YeHM s PUHITMIIOB KaK OCHO-
BOIIOJIATAIOIIVX HAYaJl, OTBEUYAIOIINX YCTAHOBIEHHBIM HAMM TTPH-
3HaKaM, HeOOXOIMMO MCTIOJIb30BaTh OITBIT 3apyOeKHBIX CTPaH IO
W3YUYEHHUIO MPUHIIMIIOB UMEHHO B TOM 3HAY€HWUHU, KOTOPbIA UC-
nonb3yeTcss Hamu. CKa3aHHOE CBS3aHO C TEM, UTO HACTOSIIIee UC-
ClielOBaHMe HAIPABJICHO HA U3yUeHHE KaTeropuil, OTBEYAIOIINX
10 CYTH TPeOOBAHMSIM IPUHIIUATIOB, a HE IIPOCTOMY ITPUMEHEHUIO
K HUM CJIOBa «ITPUHIIUID».

OtmernMm, 9TO psii padOT 3apyOekKHBIX aBTOPOB, UCCIEAYIO-
IIUX PABOBbIE TIPUHITUITH B AHAJTM3UPYEMOM HAMU ACTIEKTE, BbI-
JENSIIOTCS aKTYaJIbHOCTBIO MPOOJIEMATUKU U TyOMHOW Tpopa-
60TKu marepuana. Tak, OqHO U3 MCCIIEIOBAHUIT UHOCTPAHHOTO
YUEHOro OBbLJIO HEMOCPECTBEHHO IMOCBAIIEHO W3YyUEHHIO TTOHSI-
THS ¥ CYIITHOCTY TIPUHITUIIA [TPaBa, €ro CBSA3U C MMPABOBBIMU HOP-
MaMH U TIEHHOCTSIMM. YCTaHOBJIEHO, YTO MPHUHIUIBI — 3TO Oa-
30Bble HOPMBI, KOTOpbIE MPECTABISIOT cOOOM 00I1Iee MHEHUE O

2" Jonathan Yovel, Ido Shacham. Israeli Contract Law: An Overview // The
International Contract Manual (Thomson Reuters, 2014). P. 5.



TOM, KaKMM JIOJDKHO OBITh 00rmecTB0®. Jlanee aBTOp O0ObsCHS-
€T JITHTBUCTUYECKOe 3HAYCHHUE CJIOBA «ITPUHIIHID» MTyTEM Tiepe-
YKCJIEHHWST PA3JIMYHBIX €r0 CUHOHMMOB, KaK/Iblii U3 KOTOPBIX B
TON WJIM MHOW CTENIeHU TIO3BOJISIET TIOHSTh €r0 CYIIHOCTD ((PyH-
JaMeHTaJIbHasl UCTUHA, BCEOOBEMITIONINI 3aKOH, JIOKTPUHA, U3
KOTOPOW JIPYTUe BHIBOJIBI SIBJISIOTCS] IPOU3BOTHBIMHE, OOINAsT UC-
THHA, aKCHOMa, PYKOBOJISIIIINI 3aKOH MOBE/IEHUSI, COBOKYITHOCTb
MOPAIBHBIX WA ITUYECKUX HOPM WU CyA€OHBIX pellleHud U
T. 11.)%4,

OdeBUHBIM W TIPABUJIBHBIM SIBJISIETCS] U CIIEyIOIee YTBep-
KJEHUE YUYCHOTO: MPABOBBIC MPUHIUITBI TIOYTH OJMHAKOBHI BO
BCEX MPABOBBIX CUCTEMAaX MUPA, YTO MOKA3bIBAET UCTUHHBIN Xa-
paKkTep MPUHIMIIA KaK YHHBEPCAJIbHON MPABOBOM CEHTEHIIWH,
Bellb, B KOHIIE KOHIIOB, YeJIOBEYECKOE MTPE/ICTABIICHUE O CITPaBe/I-
JIMBOCTH SIBJISIETCS] YHUBEPCATBHBIM S,

[Mocnenuuii BHIBOA MpeCTaBIseTCs BaKHEUIIIUM C METOIO-
JIOTUYECKOM TOYKM 3pEHHs] B IUJIaHE WCCIIeIOBAHUS MPHUHITU-
NOB rpaXkAaHckoro mpasa. [lo GonbimoMy cyery, B OOJBIINH-
CTBE CTpaH MUpa TiepeueHb MUBIIMCTUIECKUX Hayayl, OCHOBO-
TMIOJIAraoIIMX MOJOKEHUN YaCTHOTO MpaBa He TaK YK Pa3HO00-
pa3eH: paBeHCTBO CTOPOH, CBOOO/IA JOroBOPa, HEMPUKOCHOBEH-

3 Daci Jordan. Legal Principles, Legal Values and Legal Norms: are they the same
or different? // Academicus. International Scientific Journal. 2010. July. P. 109-110
(109-115). P. 109.

%p. 110.
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HOCTh YaCTHOW COOCTBEHHOCTH, CBOOO/IA 3aBEIlaHusI, TapaHTH
CyAeOHOM 3aIUTHI TIPaB ¥ HEKOTOpPBIE apyrue .

Mexay TeM KOHKPEeTHOe OTpakeHHUe TOTrO WJIM WHOTO MPUH-
MIa B 3aKOHOJATEJbCTBE, €0 ONpE/EICHHbIE MPOSBICHUS B
MIPABOBBIX HOPMAX, MPABONPUMEHUTEIBHOE 3HAUEHNE B PA3HBIX
rocyJapcTBax pa3invyaloTcsi, MPUYeM 3a4acTylo BECbMa CYIIe-
cTBeHHO. CBS3aHO 3TO MOXET OBITh C Pa3TUYHBIMU OOBEKTHB-
HBIMM WM CYOBEKTUBHBIMU (paKTOpamu, a MHOTJA U MPOCTO C
HECOBEPIIIEHCTBOM 3aKOHO/IaTENIbCTBA TOW MJIM MHOW CTPAHBI.

[TpoBost WCCIENOBATENBCKYI0 PAOOTy IO COMOCTABJICHUIO
MIPUHIIMIIOB IPAKAAHCKOTO MTPaBa Pa3IuYHbIX TPABOBBIX CUCTEM,
BaXXHO NTOHMMATh U 1I€JIEBOE HA3HAUYEHUE CPABHUTEIbHO-IIPaBO-
BOT'O MCCJIEIOBAHMUS B LIEJIOM. B KpaTkom Bujie ero uznoxui E.A.
CyxaHOB, MOTYEPKHYBIIINW, YTO B JAHHOM CJIy4yae peub JOJIKHA
UJITU UCKJTIOUUTENTLHO 00 N3yUEHUH POCCHUICKOTO, a He 3apyOexk-
HOT'O I'PakKJaHCKOro IpaBa. 3apyOekHble aHaJIOTh OTeYEeCTBEH-
HBIX KOHCTPYKIIMH MOJIE3HBI JIMIIIb B TOM Mepe, B KAKOUW OHU 1103-
BOJIAIOT TIOHATH POCCUMCKOE IpaBo. [Ipy 3TOM BaHO HE JOITy-
CTUTh «OIIMOOYHOTO TPEJICTABIEHUSI O SKOOBI 3aBEIOMO OOJIb-
11eit 3(h(peKTUBHOCTH JIIOOBIX MHOCTPAHHBIX TTPABUIT U KOHCTPYK-
WA ¥ YpE3MEPHO KPUTHUECKOMY OTHOIIEHUIO K COOCTBEHHOMY

66 HasepHoe, U3 CKa3aHHOIO €CTh TOJILKO OJHO UCKJIIOYEHHUE: TPAJIULIMOHHO Pa3HO-
00pa3sHble TPeJICTABIeHHs] B Pa3HbIX rOCYAapCcTBaX MUpa O MPHHLIMIE 10OPOCOBECT-
HOCTH, KOTOPBI/ OBUT IPU3HAH HE BO BCEX TOCYAapCTBaxX M HE BO BCE MEPUOMIBI HICTO-
puu. Ho u 31ech cutyanus usmensiercs. SIpkuii npumep: BBEJEHUE JAHHOTO IPUHLI-
I1a B POCCUIICKOE 3aKOHOATEIbCTBO ITyTEM IpsAMOro ykasaHus B cT. 1 'K P®.



MIPaBONOPSAKY»®7.

[Io HameMy MHEHMIO, B OIPENEJICHHOM MEpe MEXAyHapoa-
HOE TPaBO M 3apyOekHOe 3aKOHOATETHCTBO OKA3bIBAIOT BIIHS-
HUE Ha TIOHMMAaHUe MPAKTUYECKU JI0O0ro IpaXIaHCKO-IPaBO-
BOrO MpUHIMMA. [[pyroe neno, 4To NMPUHIMITEL caMu 1o cebe
SIBJISTIOTCSI OCHOBOM POCCHICKOTO TIpaBa Ml MOTYT OBITh TaKOBBI-
MU TOJIBKO B TOM CJIy4ae, €C/IA B IIOJTHOM MEPE BIMCHIBAIOTCS B
OTEYECTBEHHBbIE COLIMATIbHO-9KOHOMUYECKUE OTHOIIEeHUsA. VHo-
CTpaHHOE MPaBo, pa3yMeeTCsl, He MOXKET OKa3blBaTh PEILAOIIETO
BO3JEUCTBUA Ha Ipouecc (popmupoBanus npasa B Poccun. bes-
YCJIOBHO, OOpallieHue K HeMy CIIOCOOHO MOMOYb pa3pelinTh Ka-
KHe-JIMO0 YacTHbIE MPOOIeMbl TEOPUU U MPAKTUKH, TIPEITIOKUTD
MYTH COBEPIIEHCTBOBAHU I 3aKOHOATEIbCTBA. MEXy TEM I1aB-
HOU 3a/1a4€ll CPaBHUTEJIBHO-ITPABOBOIO MCCIIEJOBAHUS BUANATCS
6onee rTyOOKOe MOHMMaHKE OTEUECTBEHHOIO TpaBa, 4To Kaca-
€TCsl B TOM YHMCJIE U IPUHIIMIIOB T'pakJaHCKoro npasa Poccun.

B cBfi3u cO CKa3aHHBIM aKTyaJbHOM 3aJayeil COBpEMEH-
HOH IIMBIJIMCTHYECKON HAYKW B 00JIaCTH M3YYEHHs TIPHHITUIIOB
I'PaXXJAaHCKOTO ITPaBa CTAHOBUTCS CONOCTABJIEHUE HAYaJl Pa3HbIX
npaBoBbiX cucteM. [Ipa K.M. ApciaHoB B TOM, «4TO pOCCUM-
CKMI 3aKOHOJIATENb B CBOEH pedpopMe rpakJIaHCKOro 3aKOHO/IA-
TEJILCTBA JIOJDKEH CJIEIOBATh HE CAaMUM KOHCTPYKLMAM U MOZE-
JIIM MHOCTPAHHOIO ITpaBa, a MHOTOBEKOBOMY ITPAaBOBOMY OIIbI-

67 Cyxanoe E.A. O npenogaBaHuy rpaxJaHCKOIO IIPaBa B COBPEMEHHBIX YCJIOBU-
s1x // TIpo6rembr pecpopmupoBanus I pakaaHckoro koxekca Poccun: M30paHHbie Tpy-
1p1 2008-2012 rr. M., 2013. C. 463.



Ty, HApaOOTAHHOMY BEIYIIMMH MTPABOMOPsIIKAMU 3arnajHoi EB-
porIb» 8,

[IpyMEeHUTENBPHO K MPUHIMIIAM MOXHO CKa3aTh, 4TO JaH-
Hasl CpaBHUTEJILHO-TIPABOBAs MCClieloBaTeIbCcKast padoTa JOK-
Ha BKJIIOUATh B ceOsl HE MPOCTO YCTAaHOBJIEHHE (DAKTa CYIECTBO-
BaHUS MPUHIMIIA B TOM WJIM MHOM rocyaapcree. Kak Mbl onpe-
JeJIWTNCh, CKOpee BCero, Takasi paboTa MPHUBET K KOHCTATAI[K
TOT0, YTO TAaKOM-TO MPHUHLIUII B TPAKAAHCKOM IIpaBe TaKOro-TO
rocygapcrna cyuiectByeT. KOHKpeTHble BBIBO/IbI IIPU STOM IOJTY-
9UTH OyZIET CIIOXKHO.

Hanpuwmep, B yueOHOU JuTeparype MO CJIOBAIIKOMY TIpaxk-
JAHCKOMY TIPaBY BbIIEJISIIOTCS CJIEAYIOIIME PUHIUIIBI YACTHOTO
MpaBa: MPUHIIMAII PABEHCTBA YYACTHUKOB, MPUHIIUIT UHAUBUILY-
aJIbHOUM aBTOHOMUHM (CBOOOIBI BOMM), TIpuHIMIT «Bce paspere-
HO, YTO HE 3alpelieHO», MPUHIUI CIPABEIMBOCTH, TTPUHIIUIT
3arpera Ha 3710ynorpedneHre CyObeKTUBHBIMU IPaBaMU, MPUH-
IIUI CTAaOMJIBHOCTH YacTHOTo npaBa®. Yka3zaHHBIN CITMCOK OJIv-
30K K TOMY TEPEYHIO, KOTOPBI OOBIYHO MPEJIaraeTcsi B pOCCHIA-
CKOM IMBWJIUCTUYECKOW Hayke. OJHaKO MPOCTOE CPaBHEHUE I1e-
pEuHeil BpsA[l JIi IOMOKET B UCCJIEJOBATENILCKOM AESTEIbHOCTH.

BaxHo mpocnenuTh TEHAEHUMH Pa3BUTHSI TOTO WM HHOIO
MIPUHINIA B 3apyOeKHOM rOCyJapcTBe, yCTAHOBUThH €ro HOpMa-

o8 Apcaanos K.M. O 3aMMCTBOBaHUM MHOCTPAHHBIX IOPUIMUECKUX KOHCTPYKIIMI B
POCCHIACKOM rpaskIaHCKOM TpaBe // YueHble 3anmcku Kazanckoro ynusepcutera. Ce-
pust: I'ymanurapusie Hayku. 2015. T. 157. Ne 6. C. 86-87.

% Lazar J. Obcianske pravo hmotne. Bratislava. Edicia ucebnice. T. 1. 2010. S. 12.



TUBHO-IIPABOBYI0 OCHOBY, IPABOIPUMEHUTESIbHOE 3HAYEHHE U
TOJIBKO TIOCJIE 3TOTO C/IEeNIaTh BBIBOJ] O COOTBETCTBUU JINOO HECO-
OTBETCTBUU TIPUHIIMIIOB I'Pa’kIaHCKOrO mpaBa Poccuu u 1iuBU-
JIMCTUYECKUX Hayasl JPyrux rocyJapcTs.

[Tpueenem npumep. [Ipu3HaBas B 11eJ10M IPUHITAIT CBOOOIBI
3aBelllaHt 1, yCTAaHABJIMBAsI €r0 B KAYECTBE OCHOBBI HACJIE/ICTBEH-
HOTO TpaBa, pa3Hble TOCYJapCTBa MO-Pa3HOMY MOHUMAIOT €ro
CYUIHOCTb M HAa3HAUEHUE, TaK KaK OJUH U3 BAXKHEWIIMX aCIeK-
TOB paccMaTpyMBae€MOro MPUHIIMIIA — BO3MOXHOCTh YCTAaHOBJIE-
HUSI OTIPEJIeJICHHBIX OrPAaHUYEHHI — HEOJMHAKOB B Pa3HbIX CTPa-
Hax'",

[lokazaTenbHO, YTO TIOMBITKM TPOBECTH COIMOCTABJIECHUE
MPUHLIMIIOB NIPaBa Pa3HbIX CTPaH YK€ MPEeJNpUHUMAINUCH BO
MHOTUX 3apyOekHBIX HccleqoBaHusaX. Hampumep, cnenaH BbI-
BOJI, UTO CYIIECTBYET sl AHAJIOTUYHBIX TPUHIIUIIOB, PETYINPY-
IOIIMX KUTAWCKOE U aMEPUKAHCKOE CEMEWHOE IMpaBo: MPUHIIM-
bl MH/IMBUAYaJIbHOM CBOOO/BI, CEMENHON aBTOHOMUH, TOCYy/Iap-
CTBEHHOTO BMEIIATeIbCTBA B CEMENHbBIE Jieia JIMIIb B CIyYasix,
MPSIMO TIPEYCMOTPEHHBIX 3aKOoHOM. [1pu 3TOM TYT e Aenaercs
BBIBOJI O TOM, YTO KaxJI0€ rOCYy/1apCTBO peaIn3yeT NePEeUncsIeH-
HBIE TIPUHITUIIBI ITO-pa3HOMY !

o TOM, YTO MPUHIIMI CBOOOMbI 3aBEIAHUS — OCHOBA BCEX MHUPOBBIX CUCTEM Ha-
CIIE[ICTBEHHOT'O T1paBa, HO MPH STOM CaMH CHCTEMBI CYIIECTBEHHO OTIMYAIOTCS APYT
ot apyra, cM.: bapuros H.A., baunkoe O.E. HacnenoBaHue B MeKAyHapOAHOM 4YacCT-
HOM I1paBe U CpaBHUTENILHOM NpaBoBeseHuu // Hacnencreennoe npaso. 2013. Ne 1.
C. 33-40.

" Chuan Feng, Leyton P. Nelson, Thomas W. Simon. China’s Changing Legal



[TpocnenyB reHe3uc ydeHWs O MPUHIIMIIAX TPaXkJIaHCKOTO
1paBa, MOXKHO CAEJaTh CIEAYIOIIE BHIBO/BI.

CyIHOCTh TPUHIMIIOB TPaXJIAHCKOTO IpaBa dYalle BCEro
onpefessieTcss 4epe3 MOHSTHE W OTIMYMTENIbHbIE MPU3HAKU.
[Tpryem 0 TOM, KaKUM JIOJKHO OBITh TaKOE IMOHSTHE, eUHCTBA
cpeny uccreoBareneir He HaOmomaercs. [Ipu atom chopmy-
JIMPOBAHHbIE PA3HBIMU aBTOpPaMH JE(PUHUIIMK HE BCEraa Cylle-
CTBEHHO OTJIMYAIOTCS PYT OT JApyra, HO 3a4acTylo MO3BOJISIIOT C
Pa3HBIX CTOPOH MOCMOTPETH Ha MPOOJIeMY MPUHITUIIOB TPaXkIaH-
CKOTO MpaBa.

[lo HaleMy MHEHHMIO, OTIpeie/IEeHUE, SIBJISIETCS JIU TO UM UHOE
I'PaX/IaHCKO-IPABOBOE SIBJIEHUE MPUHIIMIIOM, JOJKHO IPOBO-
JUTHCSI HE HA OCHOBE €0 YKa3aHHUsl B KAYeCTBE OCHOBHOI'O Haya-
Jla TPAKAAHCKOTO 3aKOHOAATENbCTBA U HE MyTEM COOTBETCTBUS
TOMY WIA MHOMY onpeaeneHuto. [IpuHimn npexjae Bcero aoi-
KEeH SIBJISITbCSI OCHOBOIIOJIAraolMM HavajaoM MO CBOEU CYITHO-
cru. [Ipr 3TOM JMOOOM MPUHIUIT HAXOOUT CBOE OTPaKEHUE B
COBOKYITHOCTH T'PaKJaHCKO-TIPABOBBIX HOPM; OOOCHOBBIBACTCS
U TIpUMEHsIeTCs CyJeOHOM MPAKTUKOM MO TPYIIE JIeNT; pacCcuu-
TaH Ha MHOTOKPaTHOE UCTIOJIb30BAHUE; Er0 CMBICII U COfIepKaHue
BBITEKaeT u3 nojioxeHni Koncturymuu PP, odmenpu3HaHHBIX
MIPUHIIMIIOB U HOPM MEXYHapOJHOIO MpaBa.

System: Lawyers and Judges on Civil and Criminal Law. New York. Palgrave
Macmillan. 2017. P. 95.



1.2. CoBpeMeHHbIe TEeHJeHIINH
pa3BUTHS NIPeJICTABJIEHUIN O
NPUHIMIIAX TPAKJaHCKOr0 MpaBa

TpaIMIIMOHHO TPUHIIUIIB TPAXKIAHCKOTO TpaBa paccMarpu-
BalOTCSl KaK HawOojiee CTaOMIIbHbIE M YCTOWYMBBIC KATETOPHH,
KOTOpBIE JIMIIIh B MCKJIIOUUTEBHBIX CIyYasiX MOJIBEpPKEHbI W3-
MeHeHusM. C OfIHOW CTOPOHBI, MOJOOHOE TOHUMAaHUE OOOCHO-
BaHHO, TaK KaK MPHUHIIUIIB OTpa)aT (yHIaMEHTaTbHbIC TCH-
JEeHITUY pa3BUTHS, BaKHEUIIIME CBOWCTBA I'PakJAHCKOTO TpaBa,
BBICTYIAIOT MEPBOOCHOBOW oTpaciu. HeymuBuTenbHO, 4TO Cy-
IIECTBEHHbIC N3MEHEHHS CCTEMbI ITPUHITUIIOB MOTYT OBITh BbI-
3BaHBl JIUIIh KapAWHAIBHBIMUA W3MEHEHUSIMU TOJTUTUIECKON U
COIMAJIbBHO-9KOHOMUYECKOM CHUTyallud B rocyaapctBe. Harpu-
Mep, MoJoOHasl KapThHA HaOM0JaIach B OTE€YECTBEHHOM YacT-
HOM IpaBe B KOHIle XX BEKa.

Mexy TeM COBpPEMEHHOE pa3BUTHE 3aKOHOIATEIIbCTBA,
MPAaKTUKUA €ro NMPUMEHEHHS, a TaKkKe IMUBUIMCTUYECKON JOK-
TPUHBI HATJISITHO CBUIETENILCTBYET O TOM, YTO MPUHIIUITHI TPaXK-
JAHCKOTO IpaBa SABJISIIOTCS TUHAMUYHBIM SIBJICHUEM, CIOCOOHBIM
K CaMOPa3BUTHIO, BOCTIPUATHIO BHEIITHE MTPOUCXOIAIINX O0bEK-
TUBHO OOYCJIOBJICHHBIX TIPOIIECCOB.

HeoOxogumMo OTMETHTb, YTO METOMOJIOTHSI MCCJIEIOBAHUS
MIPUHIIUIIOB I'PaXJAHCKOTO MpaBa — OIMH W3 HEMTPOCTBIX BOMPO-



COB COBPEMEHHOW IMBUJIMCTUKY, YTO TIOATBEPXKIAETCS MHEHH-
SIMM aBTOPUTETHBIX aBTOPOB, M3YYAIOLIMX MHTEPECYIOLIYI0 HAC
npo6nematuky’?. OTHUM U3 aCHEKTOB €ro pa3pelieHust MOXeT
CTaTh MOAPOOHOE OCMBICIIEHNE HauOoee 3HAYUMbIX TeHAEHIHI
pa3BUTHS YUeHHS 00 yKa3aHHOW KaTeropuy B COBPEMEHHBIN T1e-
puos.

C MeTo/10JI0rn4ecKOi TOUKU 3pEHH sl IIPEJIaraeTcsl BbACIUTD
JIBA OCHOBHBIX BEKTOpa WU3YyYEHHS MPeJIOKEHHON TeMaTHUKH.
Bo-niepBbIX, potiecc pa3BUTHSI IPUHIIMIIOB UMMAHEHTHO CBSI3aH
C F€HEe3UCOM IpaBa B 1eJoM. FIMEHHO 1MO03TOMY 4acTh Hallpas-
JIEHWIA U3MEHEHHM I TIPUHITUTIOB OTPaXaloT 0ObEKTUBHBIE 3aKOHO-
MEpPHOCTU B Pa3BUTHU IpaBa (HapuMep, MEeKOTpaceBble CBs-
34, BIIUSIHUE CYIeOHOM MPAKTUKU U T. 1.). C Ipyroll CTOPOHHI,
NIPUHLIMIIB TPAXKJAHCKOTO MTPaBa XapaKTepU3yIOTCs crerugnye-
CKUMH YepTaMH, KOTOpPbIE BHI3BIBAIOT OCOOBIC TEHACHIIMU B X
Pa3BUTHUM.

Takum 06pa3om, cjieyeT roBOpUTh 00 OOITUX (TeHEePaTbHBIX )
¥l CTICIIMANTBHBIX (CEIEKTUBHBIX ) HAMIPABJICHUSIX PA3BUTHSI CHCTeE-
MBI TIPUHITAIIOB TPaXkJAHCKOro npaBa. [lepBbie XapaKTepHBbI IS
Pa3BUTHSI YACTHOT'O MTPaBa B 11€JI0M, BTOPBIE ClIelyeT pacCMaTpH-
BaTh B KAYECTBE YHUKAJIbHBIX XaPAKTEPUCTHUK MPOIIEcca N3MeHe-
HUU [IPUHLMIIOB.

2 Cwm.: Komuccaposa E.T'. Pollb METOIONOMMH B HCC/ICIOBAHUI TIPUHIIUIIOB TPaX-
nanckoro rpasa // CoBpemennoe mpaso. 2010. Ne 3. C. 37-41.



I'enepanvuvle Hanpasaenus pazeumust
NPUHUUNO8 2PANHCOAHCK020 NPAsa

CucmemHocms RPUHKUNOG U UX OeAeHUe Ha ompacaesble, No-
oompacanesvie, uHcmumyyuorHwle u m. n. C OqHON CTOPOHBI, yKa-
3aHHAS XapaKTEPUCTUKA IPUHIMIIOB U3BECTHA JABHO U OCHOBA-
Ha Ha BIIOJIHE OYEBUAHOM (PaKTe CHCTEMHOCTH TI'PaKIAHCKOIO
npaBa. Tak, OJHUM U3 NIEPBBIX O CIOKHOW CTPYKTYpE MPUHIIU-
noB niucaii E.B. BacbkoBCKuMiA, 110 yTBEPKIEHUIO KOTOPOT'O MPUH-
LIUI «HEPEJIKO OMUPAETCS Ha IPYToid, BBHICIINIA MPUHIIUI, KOTO-
pHIlA, B CBOIO OUYepe/ib, MOKET OBITh CJIeJCTBHEM Oojiee OOIIero
¥ TaK JjaJjiee BIUIOTh IO KaKOro-JM00 MepBOHAYATBHOTO U OCHOB-
HOro moJyoxkeHust mpaea» 3. K0.X. KaiMbIkoB yTBepXkaj, 4To
«B I'PpakJAHCKOM TIpaBe MOoI00HOe pa3rpaHuyeHre (Ha TPUHIIN-
TIbI OTPACIIH, TIOJOTPACITH, OTICIIBHBIX MHCTUTYTOB, CYOUHCTHTY-
TOB. — A.B.) umeer ocoboe 3HaYeHue, Tak Kak B 3TOH oTpaciu
mpaBa yaiie, 4Yem rae-auodo, BCTPEYaloTcsl Takue CTPYKTYpHbIS
TIofIpa3/iesieHnsl, KaK TIOI0TPACIb M CYOMHCTUTYT» 74,

BwMmecrte ¢ Tem Helb3sl yTBEpk/1aTh, YTO BCE SJIEMEHTHI CUCTE-
MBI ITPUHIIMIIOB I'PaXkJAHCKOIO MpaBa B MIOJHOU Mepe W3yYEHBI.
Kaxk cripaBenymmBo otmeuaer E.B. BaBuinvH, «k HanOosiee 0cBO-

73 Bacvkosckuii E.B. [uBnimcTryeckass METOAOIOrMs. YUYeHHE O TOJIKOBAaHUU U
MIpYMEHEHNH TpakJaHcKuX 3akoHoB. Onecca, 1901. C. 153.

% Kanamwixos FO.X. [IpuHIMITEL COBETCKOTO IpakAaHcKoro npasa // [IpaBoBeneHue.
1980. Ne 3. C. 70.



€HHbIM HANPABJIEHUSIM «ITPUHLIAIIONIOIUNA» MOXXHO OTHECTU MC-
CJIeIOBAHM S, TIOCBSIIIIEHHBIC N3YUEHUIO OOIIMX U OTPACIIEBBIX Ha-
YaJl TPaKAaHCKOrO MpaBa. VICXOAHBIM TONOKEHUSIM OTJETbHBIX
IOPUINYECKUX MHCTUTYTOB MOBE3JI0 MEHbIIIEe» 7.

Crout OTMETUTBh, YTO JIMIIIL B MIOC/IEAHEE BPEMs BO3POC UH-
Tepec K U3YYEHUIO MPHUHIIUIIOB OTAEJbHBIX CTPYKTYPHBIX 3Je-
MEHTOB OTpac/y I'paxJIaHCKOro npasa. Cpeau Takux UCCIeno-
BaHWii CJieyeT BbIIETUTb PaOOThl, MOCBSIIEHHbIE MPUHIIMIIAM
OCyIIeCTBIIEHHS TIpaB’®, 00s3aTeIbCTBEHHOTO TIpaBa’’, Hace-
CTBEHHOTO IpaBa’s,

[TogoTpacnieBble M UHCTUTYIIMOHHBIE TTPUHITUTIBI IPUBJIEKAIOT
BHUMaHUe U 3aKoHofatels. Tak, HelaBHO ObLIM BHECEHBI U3Me-
HEeHHs B OOIIYI0 YacTh 00SI3aTeILCTBEHHOTO MpaBa’™®, psij moso-
KEHUH KOTOPOU ObLIM YTOUHEHBI U JOTOJHEHBI C yYeTOM HAe
IUBWJIUCTUYECKOW JOKTPUHBI U TTOTPEOHOCTEH MPaBOIPUMEHH-
TEJIbHOU MPAKTUKU.

3aKOH MpAMO HE Ha3bIBAET HOPMBI I71aB 21-22 npuHIMNIaMA

> Basunun E.B. IIpuHIAIB TPakJAHCKOTO NpaBa. MexaHu3M OCYILECTBJIEHUAS W
3alUTHI rpaxJaHcKux mnpae. Capatos, 2012. C. 198.

76 Tam xe. C. 197-313.

T Cm.: Bonoc A.A. IpuHIUIE 0063aTEIBCTBEHHOTO MTpaBa: aBToped. IuC. ... KaHI.
fopug. Hayk. Caparos, 2015.

8 Cwm.: Kupunnosa E.A. 3HaueHue M polib MPUHIIMIIOB HACJIEJCTBEHHOIO Tpasa //
Becrauk Ilepmckoro yausepcutera. 2012. Ne 3. C. 114-124; Cuonvros H.C. Tlpun-
UMbl HACJIE/ICTBEHHOTO MpaBa: aproped. IuC. ... KaHi. lopui. Hayk. Camapa, 2007.

" Cm: Depepaibhblii 3ak0H 0T 08.03.2015 Ne 42-P3 «O BHeceHMU U3MEHEHUN B
yacTb nepBylo I'paxnanckoro kogexca Pocceuiickoil ®eneparmn» // Poccuiickast rase-
Ta. 2015. Ne 52.



00513aTeJIbCTBEHHOTO TIPaBa, HO, YUUTHIBAS UX 0CO00E TEOpEeTH-
YecKoe, PABOIPUMEHHUTEBHOE W TIPABOTBOPYECKOE 3HAUCHNE,
MOKHO C YBEPEHHOCTBIO CKa3aTh, UTO MO KpaiiHel Mepe HEKOTO-
pble U3 HUX (Hanpumep, nonoxenue cr. 309 I'K P®) Brictyna-
10T OCHOBOIIOJIAraloNMMU HAYaJIaMH BCETO 00s13aTeTbCTBEHHOTO
npaBa |, CJIe/IOBATEJIHHO, SBJISIOTCS €r0 MPUHITATIAMH.

OT™MeTuM, 4TO psiji aBTOPOB OTPUIIAIOT CYIIECTBOBAHKE MO/I0-
TPAC/eBbIX U MHCTUTYLMOHHBIX MPUHLIMIOB. B yacTHOCTH, ObI-
JIa BBICKa3aHa TOYKA 3PEHHUs O TOM, YTO BbIJEJICHUE CIelrallb-
HBIX HA4YaJl IPABOBBIX MHCTUTYTOB «IIPOTUBOPEUMIIO OBl €T1H-
CTBY M BHYTPEHHEH COIIaCOBAaHHOCTA HOPMATHUBHOTO I'PaX/IaH-
CKO-TIPaBOBOro perynupoBanusi» 0. C TakuM MMOAXOAOM CIIOX-
HO corlacuThes. Hammume cructeMbl B3aMMOCBSI3aHHBIX TTPUHITH-
MIOB TPaKIAHCKOTO IMpaBa, 00s3aTeIbcTBEHHOTO MpaBa, WHCTH-
TYTOB HE TOJILKO HE MPOTUBOPEUYMT €IMHCTBY U BHYTPEHHEH CO-
IJIACOBAaHHOCTU HOPM, HO U O0ECTIEYMBAET CUCTEMHOCTh OTPAC/IN
I'PakIaHCKOTO TpaBa.

B mo6oMm ciydae mogpo6HOe u3ydeHue MPUHIUIIOB OT/IEb-
HBIX MMOJOTPACIed M UHCTUTYTOB TPAkIAHCKOTO MpaBa — MaJio-
WCCJIE/IOBAHHBIN BOMPOC, KOTOPBI TPeOyeT CaMOCTOSITEIHOTO
OCMBICTIeHUsl. B KOHTeKcTe HacTosiiiel padoThl ClieyeT JIUIIIb
CliesIaTh OJIHO3HAYHBIN BHIBOJI O TOM, YTO CHCTEMHOCTb TTPUHIH-
NOB T'PaXKJAHCKOTO TpaBa ObUIa MPHU3HAHA HA JIOKTPUHAJIBHOM
YPOBHE JIOCTaTOYHO JaBHO, HO B KQUECTBE TeH/AEHIIMU Pa3BUTHUS

80 Bopoosinckuii B.F. MexaHn3m B3auMOJEWCTBUS ITPUHIIUIIOB ¥ HOPM I'PaKAaHCKO-
ro npaea coBpeMeHHol Poccuu: auc. ... kaHg. oopul. Hayk. M., 2002. C. 78.



yUYEHUsI O TIPUHIIUIAX B HAyKe, TPaBOIPUMEHUTEILHOU TPaKTH-
K€ Y 3aKOHOAATEIbCTBE 0003HAUMIACH TONBKO B HEJaBHEE Bpe-
M.

Medicompacaegvle ces3u NPUHUUNOE ZPANCOAHCKOZ0 Npasd.
[{yBuIMCTHKON OOOCHOBAHA KOHIIETIIMS MEKOTPACIEBBIX CBS-
3el, KOTOpasi OCHOBBIBAETCS HA MJEE€ B3aMMHOU 3aBUCHMOCTH,
00YCJIOBJIEHHOCTH U OOIIHOCTH MEXAY Pa3IUYHbIMU MPABOBbI-
MU oTpaciassMu®!. MOXKHO cka3aThb, UTO OJHOW U3 TeH/ISHIIUH pa3-
BUTHS [IPaBa HA COBPEMEHHOM JTarie sIBJISICTCS PEryJIsipHO YCH-
JIMBAIOIIEeCs] B3aMMOCHICTBUE PA3JIMUHbBIX MTPABOBBIX OTPACIEH.
['paxkk1aHCKOE TIPaBO B IIEJIOM W €rO MPUHIIUIBI B YaCTHOCTH B
9TOM TUIaHE He SIBJISIIOTCS KCKITIOUSHUEM.

Hanpumep, a5 6osiee TOJTHOTO MOHUMAHKS TTPUHIIMIIA CBO-
OOITBI IOTOBOPA, KOTOPHIH SIBJISETCS MTPUHITUTIOM TPaKIaHCKOTO
npaBa, HEOOXOIUMO YUUTHIBATh HOPMbI TPYJOBOTO, (PUHAHCOBO-
T0, MPOIeCCYaTbHOTO 3aKOHOATEIIbCTBA, B KOTOPBIX TaKXKe MPH-
MEHSIETCS JIOTOBOP Kak T0OPOBOJILHOE COTJIallIeHre ABYX 1 Oostee
nir. Tak, TOroBop mMex1y pabOTHUKOM U padoTojiaTeieM — Oc-
HOBA PeryJIMpOBaHKs TPYAOBBIX OTHOIIICHUI, YTO MOXKET IPHUBE-
CTH K MBICJTH O CYIIIECTBOBAaHHMH TPHUHITUIA CBOOO/IBI IOTOBOPA B
TpynoBoM MpaBe’?. OIHAKO CYITHOCTh, METO/IbI PETYIMPOBAHUS
Y VHBbIE aCTIEKThl TPYJOBBIX OTHOIICHUH OTJIMYAIOTCS OT Ipax-

81 Cm.: Yenvuues M.FO. Cuctema MEXOTPACJIeBbIX CBSI3EH rpaxJaHCKOro rpasa: [u-
BUWJIMCTUYECKOE UCCIIeJOBaHKe: aBToped. Auc. ... I-pa opua. Hayk. M., 2009.

82 Cwm.: Babuucuii AM. IMpuHIMI CBOOOIB! TPYIOBOTO JOTOBOPA B COBETCKOM TPY-
JIOBOM TIpaBe: aBToped. AuC. ... KaH[. opuj. Hayk. M., 1983.



JaHCKO-TTpaBoBbIX. ClieoBaTeIbHO, CBOOO/IA IOTOBOPA B Ipak-
JAHCKOM W, HalpuMep, B TPYAOBOM IpaBe — 3TO pa3Hble MIPUH-
IUITBI, KOTOPbIE MMEIOT pa3HOE Ha3HauUeHKe. 3a/1aua pacCMaTpH-
BaeMOro MPUHIMIA B TPAKJAAHCKOM TpaBe — MpeoCTaBIeHUE
PaBHBIX BO3MOKHOCTEW CTOpoHaMm coramnienus. [IpeaHasHave-
HHE TPYJOBOTO J0rOBOPa — 3TO MPEXK e BCEro oOecreueHre mpas
padoTHuKa. CKa3aHHBIM OOBSICHAETCS M OOIIee MPABUJIO Pery-
JIMPOBAHMS TPYIOBBIX OTHOIIEHUI O TOM, YTO COTJIAIlICHUEM pa-
OoTonatesiss 1 padOTHUKA TOJIOKEHHUE MTOCIIETHErO MOKHO JIMIIb
YAYUIIUTh, HO HE yXyauuTh (cT. 9 Tpynosoro kogekca Poccuii-
ckori depeparun). [TomoOHBIA TOAXON HE COOTBETCTBYET CYIII-
HOCTH TI'paXJTaHCKO-TIPABOBBIX OTHOIIICHUM, a TAKXkKe METOILY MX
peryJIMpoBaHus.

CkazanHoe OOyCJIaBIMBAaeT HE TOJNBKO OTIMYUS TpaxkIaH-
CKO-TIPaBOBBIX COIJIAIIIEHUH Y JIOTOBOPOB B MHBIX OTPACIISIX pa-
Ba, HO U MX B3aMMOJICHCTBHUE U B3aMMOINPOHUKHOBeHME. Tak, Cy-
neOHasi IPaKTUKA CIPABEJIMBO TOATBEPKAAET, YTO TPYIOBOM
JIOTOBOP MOET ObITh OCHOBAHWEM [JIsl BO3SHUKHOBEHMS TPak-
JAHCKUX TpaB U oOsi3aHHOCTel. B yactHocTH, BepxoBHblil Cyj
P® ycTaHOBWJI, UTO «€CJIM BO3HHUK CIIOP IO MOBOY HEHMCIIOTHE-
HUS JIMOO HEHAJJIEKAIIETO UCTIONHEHU ST YCIIOBUI TPYOBOTO JI0-
TOBOPA, HOCSIIIUX I'PaXkJAHCKO-TTPABOBOM XapaKTep, TO, HECMOT-
ps Ha TO, YTO 3TU YCJIOBHS BKJIIOUYEHBI B COZIEpPKaHUE TPYJIO-
BOTO JIOTOBOPA, OHU TI0 CBOEMY XapaKTepy SBJSIOTCS TpaXkJaH-
CKO-TIPaBOBBIMHM 00sI3aTeIbcTBaMU padoTomatesisi» &3

83 Cm.: Mocranoenenne [Tnenyma BepxosHoro Cyna P® ot 17.03.2004 Ne 2 (B pen.



ot 28.09.2010) «O npumenenuu cynamu Poccuiickoii ®eneparmu TpyaoBoro Kogek-
ca Poccuiickoit ®enepanuu» // bromerens Bepxosaoro Cyna P®. 2004. Ne 6; 2010.
Ne 11.
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