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AHHOTaAMSA

B yueOHHMKe paccMaTpuBalOTCSl OOBEKT W3yUeHWs, MpeaMeT,
CTPYKTYpa 1 (DYHKIIMY COLIMONIOTHH MpaBa. BHIABIAIOTCS colMaibHbIe
(pakToppl nETEpMUHAIIMM TIpaBa, €ro CONWANbHAS CYIIHOCTb,
WCTOYHUKH, (PYHKIIMOHAIbHOE Ha3HayeHue u 3(PEPEKTUBHOCTh B
coBpeMeHHOM oOmmectBe. [lokazaHel crenuduka W CTPYKTypa
MPaBOBOM chepbl POCCUICKOrO OOIIECTBA, OCOOEHHOCTH M OCHOBHBIE
9Tallbl €€ HCTOpI/I‘lCCKOfI 9BOJIIOIIMM B YCIOBHUAX COBPEMEHHBIX
TpaHcgopmMaluii oo1ecTBa U (POPMUPOBAHMUST HAIIMOHATILHON MOJIEIN
JEMOKPATHUYECKOTO COLMABHO-TPABOBOTO rocynapcta. CrienuaibHo
OCBeIllaeTcsi B3aMMOJIEMCTBME TPaBOBOM cdepbl  oOmiecTBa ¢
OOIIECTBEHHBIM MHEHHEM T10 COIMAIBHO-TIPABOBBIM IpOOIeMaM.
VueOHUK MpeiHa3HaueH 1151 CTYICHTOB OakaiaBpuara, 00yJalonxcs
10 HanpaBieHnio «COIHOIOTHS», MOXKET OBITh MHTEPECEH I0PUCTAM —
CrIeIMATICTaM B 00JIACTH TEOPUH IOCyIapCcTBa U TIpaBa.
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IIpeaucaoBue

YueOHUK MOCTPOEH Ha OCHOBE Kypca JIEKITUH MO COIMOIOT N
npaBa, B TeueHre MHOrux Jier untaemoro B Cankt-IletepOypr-
CKOM roCy/1JapCTBEHHOM YHUBEPCHUTETE U JPYIHX By3aX aBTOPOM
— JEHCTBUTEJILHBIM 4jieHOM (akageMukoMm) Poccuiickoi akaje-
MUM COIMAJIBHBIX HAyK, JOKTOPOM TMOJUTUYECKHX HAyK, MPO-
(eccopom kadeapsl COMMONOTNYU MOTMUTUIECKUX U COITMATBHBIX
npoueccos CIIOI'Y.

B yueOHuKe peub uaeT He CTOJIBKO O IOPUAUYECKON COITHOIIO-
T'MH, CKOJIbKO COOCTBEHHO O COIIMOJIOTMH TTPaBa KaK OTPACIH CY-
ry00 COITMONIOTMYECKOTO 3HAHUSI.

ConmasibHO-TIpaBoOBasi poOIeMaTika MpruoOpeTaeT 0coOyIo
AKTyaJIbHOCTb B PAMKaX COBPEMEHHBIX TPAHC(POPMALIUN POCCUIA-
CKOro OOIIIeCTBa, B KOTOPOM B YCJIOBHUSIX 3alla/IHBIX CAHKIIUN U
JIPYTUX HETaTUBHBIX (hAKTOPOB OCYIIECTBIISIETCS TJITAHOMEPHOE
(popMupoBaHe HAIIMOHAIBHOW MOJEH IEMOKPATUYECKOTO CO-
MAJIbHO-TTPaBOBOro rocynapcrsa. [lostomy crnienuanbHO OcBe-
IaeTcs B3aMMOJICWCTBYE MPaBOBOM cepsl oOdIecTBa ¢ 0oIe-
CTBEHHBIM MHEHHEM TI0 COIMAIbHO-TTPABOBBIM MTPOOJIeMaMm.

Coumosornyecknii aHaau3 Mpasa B [IEPBYIO OYEPEIb MPEATIO-
JlaraeT pacCMOTpeHre OOIIKX BOMPOCOB, CBS3AHHBIX C YSICHEHU-
eMm crieliuprky 00ObeKTa U3yYeHusI U IpeIMeTa COIMOIOTHH pa-
Ba. be3 3Toro HEeBO3MOXXHO OCBETUTH HM OJTUH YaCTHBIHN aCIeKT.
[TosToMy B y4eOHMKE OTAETbHOE BHUMAaHKE YIESeTCs] paCKphl-



THIO COIMAJIBHBIX (PaKTOPOB JIETEPMUHAIINY TTPABa, BBISBIICHUIO
€ro COIMAbHOU CYIIIHOCTU, ICTOYHUKOB, (PYHKITMOHAJILHOTO Ha-
3HavyeHus ¥ 3PEKTUBHOCTH B COBPEMEHHOM OOIIIECTBE, BKJIIO-
Yasi OCBeIlleHUe OCOOEHHOCTEeW M OCHOBHBIX 3TAlloOB HCTOpUYE-
CKOM 3BOJTIOLIMY TIPAaBOBOM c(pepbl POCCHICKOro OOIIeCTBa.

CrpykTypa ydeOHMKa OOYCIOBIMBAETCS, TaKUM OOpa3oM,
HEOOXOIUMOCTBIO TIOITAITHOTO PACCMOTPEHMS BCEX ITUX BOIPO-
COB B yueOHBIX TEMax, U3JI0KEHHBIX B COOTBETCTBYIOIIMX IJ1aBaxX
yueOHuka. [locne Kax/1oi I1aBbl TaHbI BOITPOCHI JIJIsI CAMOIIPO-
Bepku. B KoHIle yyeOHMKaA MpeCTaBIeHbl peKOMEH/TyeMble Ha-
y4uHas ¥ yuyeOHasi JIuTeparypa 1 3JIeKTPOHHbBIE PecypChl, TJIocca-
puii, TPUMEPHBII NIepeueHb BOITPOCOB K IK3aMeHY, TeCT IO CO-
IIUOJIOTHHU TIPaBa.



BBenenune

B 1962 r. Ha V MexayHapOIHOM COLMOIOTMYECKOM KOHTpec-
ce B BammHrToHe Aesneratel Mo MToram oOCYXIEHHs BOIpOCa
«CopepkaHue ¥ METOABI COLIMOJIOTMH ITPaBa» OKOHYATEJIbHO 3a-
Kpenwin MpeMEeTHYI0 00JIacTh M TEMAaTUKy 3TOM OTpaciu Co-
LIMOJIOTMYECKOTO 3HaHus. B pamkax MexyHapoqHOI COLMOIIO-
TMYECKON accolMay ObUI co3aH crienuaibHbil McciaenoBa-
TEJIbCKUI KOMUTET COLMOJIOTMU IPaBa, KOTOPbIA MPUCTYIUI K
MHTEHCUBHOM HUCCIIEI0BATENILCKON paboTe B CIAEQyIOUIeM TrOfy.
C 1977 r. cran uzgaBatbcsi «EBpOIENCKUIA €XEroJHUK paBa 1
couuoniorn». Couuosorus npasa Hayala akKTUBHO Pa3BUBATh-
cs Bumpb u BrIyOb. B 1978 1. 7Kan KapOonbe omyOmukoBat
CBOU (pyHIaMEHTANIBHBIA TPyA oA HazBaHueM «lOpuanyeckas
COLIMOJIOTMST», CTABLIMI CBOEOOPA3HBIM KaTEXU3UCOM ITPABOBOM
couuosiorny. B pesynprate 3aBepInioch JIMTEIbHOE CTAHOBJIE-
HUe 1 (POPMHUPOBAHKE COLIMOJIOTHU TpaBa KaK OTPACIH COLMO-
JIOTUYECKOTO 3HAHUSI.

STOT NPOLIECC 3aPOJWIICA B AHTUUHBIE BpEMEHA B IIEPBHIX (pU-
JIOCO(PCKO-TIPABOBBIX UCCIIEIOBAHUSAX BEJIMKMX MbICIUATENEN DII-
nanpl ¥ [IpeBHero PrMa, momy4uuni akTUBHBIA CTUMYJI B YCTIOBHSIX
Hosoro Bpemenu B Tpakrarax I'. I'ponus, Ix. JIokka, I'. I'yro
¥, HAaKOHeL], TpuoOpes1 TeopeTryeckoe 000CHOBaHUE B (pUIIOCO-
¢punm npasa U. Kanra, I'.B.®. I'erensa. Csolo BbICIIYIO TOUKY (pU-
J0co(pCcKO-TIpaBoBasi pediekcus Moayuunsa B IUaJeKTUKO-MaTe-



puanuctuyeckoM yueHuu o npase K. Mapkca, kotopoe, Heco-
MHEHHO, MPOU3BEJIO MEePEBOPOT B TPAIUIIMOHHBIX MPEICTaBIe-
HUSX O CYIIIHOCTU, UICTOYHUKAX U COIIMAIbHOM Ha3HAUEHUH Tpa-
Ba B KJIACCOBO-aHTArOHUCTUYECKOM OOIIIECTBE.

C BO3HUKHOBEHMEM B nepBoy nojioBuHe XIX B. comuonoruu
KaK CaMOCTOSITEIbHOM HayKy 00 00IIecTBe MpaBoBasi mpooaeMa-
THKa MTPOYHO BOIILJIA B KPYT €€ aKTyasbHbIX mpobieM. B Tpygax
®. K. ¢on Casunby, P. Viepunra, E. Dpmuxa, T. Taiirepa, K.
['ypBuua, Apyrux MbICIUTENEH, & TAKKE TAKUX POCCUICKUX y4e-
HBIX-COIMOJIOroB, Kak C. A. Mypomues, H. 1. Kapees, b. A. Ku-
crakoBckui, H. 5. Kopkynos, JI. U. Tlerpaxunkui, I1. A. Co-
POKHUH U JIp., ObLIM 3aJ105KeHBl OCHOBBI COBPEMEHHOM COIHOJIO-
T'Y 1paBa U ONpeesIeHbl €€ KJII0YEBOe COJIepKaHue U TEMATHKA.

B naspHelieM ocymecTBsyIoCh ee IMHAMUYHOE (POPMUPO-
BaHUE, KOTOPOE MPOUCXOWIO B aKTUBHBIX TUCKYCCHUSIX C Teope-
TUKaMH IOPUIMYECKON COIMOIIOTMU U OOILEe Teopur rocyaap-
CTBa M IipaBa. B pe3ysbrare npor3oIuio OkoH4aTeabHOe 0(hOpM-
JIeHUe TIPeMeTa, KJTI0YEeBbIX HAIPaBJIEHUI U OCHOBHON TeMaTH-
KM COBPEMEHHOM COITMOJIOTUY TIPaBa.



I'maBa 1
CouuoJiorusi npaBsa KakK 0TpacJb
COIMOJIOTHYECKOI0 3HAHUS

1.1. O0beKT u3ydeHusl,
IpeaMeT, CTPYKTypa u
dyHKIIUM coUOJIOTUM TIPaBa

B coBpemMeHHON I0pUIMYECKON COIMOJIOTUA U COIMOJIOTUU
IpaBa UMEIOTCS Pa3Hble TOUYKH 3PEHUS KaK Ha OOBEKT U3YUEHU s,
TaK M Ha IPeIMET JAaHHOM OTPACIM COLMOJIOTMYECKOrO 3HAHMS.
Paznnuus Mexa1y HUMU MPOUCTEKAIOT U3 PAa3HOrO MOHUMAHUS
MpUPOJIbI JaHHOU oTpaciu Hayku. [1o muenuto ogHux (B. B. Jla-
naeBa, 0. . I'peBlioB), nocieaHsisi BLICTYNAET COCTAaBHOM 4Ya-
CTBIO IOPUJUYECKOW HAYKHU, T. €. IOPUIANYECKON JAUCUUILIMHOM.
Hpyrue (K. KapOouwe, E. Dpmux, K. I'ypuy, I1. Copokun)
CUMTAIOT COLMOJIOTHUIO MPaBa OTPACIIBIO COLIMOJIOTMYECKOTO 3Ha-
Hust. EcTh ¥ Takue, KOTOpblE HACTAUBAIOT HA €€ MEXJUCLIUILIN-
HapHOM xapakrtepe (B. H. Kynpssues, B.I1.Kasumupuyk). [1pu
BCell 0O0CHOBAaHHOCTH TIepEeUMCIIEHHBIX TIOIXO/IOB, BCE ke Ooee
yOeUTENIbHOU SIBJISIETCS] TOUKA 3PEHHs, UTO COIIUOJIOTHS TIpaBa
SIBJISIETCSL OTPACIIbIO TPEUMYILIECTBEHHO COLIMOJIOTMUYECKOTO 3Ha-



HMS1, KOTOPOE IO CBOEMY OOBEKTY M MpPEeIMETy OTIMYAeTCs KaK
OT OOIIel TEOPUH TPaBa, TAK M OT MEXJUCIMIUIMHAPHOTO TOMI-
xofa K npaBy. Ee MeTooornueckoi OCHOBOU BBICTYTIAET (PUITO-
cous npasa, O COOTHOLIEHUH C KOTOPOW U JIPyTMMM HayKaMu
peub MOUJIET HIXE.

C yuyeToM CKa3aHHOTO HEOOXOAMMO CHAJaja ySCHUTh XapaK-
Tep 00beKTa M3yUeHHUsl COIMONoruM npasa. Tak, B. B. Jlamae-
Ba YTBEPXKJAET, YTO IMOCIEAHUM BBICTYNAET «IPaBO (TOYHEE —
IpaBo, a Takke rocyJapcTBO, PacCMaTpPUBAEMOE B €0 IPaBO-
BOM M3MepeHHn)» . [IprMepHO B TakoM ke KJTI0Ue ONpeaessieT
00beKT coumosoruu npasa FO. WM. I'peB1oB, O MBIC/IM KOTOPO-
ro «00BEKTOM 3TOH HayKH sIBJISIETCS IPAaBO BO BCEM MHOI000-
pa3uu ero CTOpOH, CBOMCTB»2. Bosee KOppeKTHOE oIpesieieHre
00BbeKTa U3y4YeHHs COIMONIOTHHU TpaBa BCTpedyaeTcs B padoTax
7K. Kap6oHbe, MOHMMAIOILIErO MOJ] HUM «HCCIIelyeMyIo €10 Mate-
pUI0», KOTOpasi MpeJCcTaBiseT coO0i MPaBoBYIO cucTeMy oOllie-
CTBA, KOMIUIEKC 3JIEMEHTOB, KOTOPbIE «COEAMHEHBI MEK Y COOOM
HE CITyJaiiHbIM 00pa3oM, a HEOOXOIMMBIMY CBSI3SIMU M OTHOIIIE-
HUSMI»>. Pedb uziet, mo MHEHHIO aBTOPa, UMEHHO O COITHOJIOTHU-
YECKOM IOHMMaHWHU ITPAaBOBOM MOACUCTEMBI KaK OINPENEJIEHHON
cepsl 00IIeCTBa B €IMHCTBE BCEX COCTABIIAIOIIMX €€ CoflepkKa-
HUe 371eMeHTOB. OHa BKJIIOYAET BCE COLIMAIBHO-IIPABOBHIE «SIB-

! Jlanaesa B. B. Coumonorust npasa. M.: Hopma, 2000. C. 26.

2 I'pesuos 10.U. Coumonorust npasa: Kypc jgekumit. CI16.: IOpun. nenrp «Ilpecc»,
2001. C. 12.

3 Kap6onse XK. FOpumiueckas compornorusi. M.: Iporpecc, 1986. C. 176.



JIEHUs1 JAHHOTO OOIIIECTBA, CYIIECTBYIOIIME B OIHO M TO K€ Bpe-
Msl Ha OJIHOM U TOM K€ IPOCTPAHCTBE», ITU SIBJICHUS «B3aUMO-
CBSI3aHBI OTHOIIICHUSIMU OOIITHOCTH, KOTOPbIE M OOBEANHSIOT UX
B CHCTEMY»*,

BrickazaHHYI0 TOUKY 3peHHs1 00 0ObEKTe N3YUEeHU s COITHONIO-
run npasa noguaepxusaoT B. H. Kynpasues u B. I1. Kazumup-
YyK, KOTOpbIE YTOYHSIOT, YTO BO BCSKOM OOLIECTBE «CYIIECTBY-
€T IIPaBoOBasl CUCTEMA, LIEJIbI0 KOTOPOH SBJISIETCS MOJJEPKKa U
3alMTa COUMAIBHO-IKOHOMUYECKOIO CTPOs1, BOJIM U UHTEPECOB
Pa3IMYHBIX KJIACCOB, CJIOEB ¥ TPYII OOIIECTBA, CO3/IaHME U TIO[I-
JepKaHue MPaBONOPsIKa» . DTy CUCTEMY M NpU3BaHa U3ydyaTb
IIPaBOBasi COLIMOJIOTHS.

[MonBozst UTOT KPaTKOMY PACCMOTPEHMIO CE(UKN OOBEK-
Ta COLIMOJIOTUM MpaBa, YMECTHO 3aMETUTb, YTO €CIIU MOAXOIUTD
K 3TOMY BOIIPOCY C COLMOJIOTMUYECKON TOYKM 3pEHHsl, TO CJie-
AyeT MOMHMTh: COLIMOJIOTHS paccMaTpuBaeT OOIIECTBO Kak Iie-
JIOCTHYIO COLIMAJIBHYIO CUCTEMY, COCTOSILIYIO U3 COBOKYITHOCTH
CTPYKTYPHBIX KOMIIOHEHTOB M OCHOBHBIX nogcucreM (cgep). K
MOCJIEIHUM OTHOCSITCSI SKOHOMHYECKasi, OJIMTUYECKAs!, IIPABO-
Basl MOJCUCTEMBl M Apyrue cepbl oOLecTBa B COOCTBEHHOM
cMbicrie cnosa. CrieoBatesibHO, MpaBoBasi cpepa CylEeCTBYET
Hapsily C SKOHOMHYECKOM, COLMAIBHOU, MOJIMTUYECKOU U JIpY-
TMMH TOZICUCTEMaMU (COCYILIECTBYET C HUMH) U UIMEET OTHOCH-

4 Tam xe. C. 177.

5 Kynpssues B.H., Kazumupuyk B.I1. CoBpemennas couuonorus mpasa. M.: FOpu-
crb, 1995. C. 64.



TeJIbHO CAMOCTOSITENIbHBIN CTaTyC. B conepkaHue 3Toii moacucTe-
MBI BXOJST YEJIOBEUYECKUE, MHCTUTYLIMOHAJIBHBIE, TIPOLIECCYasIb-
HO-HOPMAaTHUBHBIE, TyXOBHO-IIPABOBbIE U JIPyTHe JIEMEHTHI.

OOBEKTOM M3yuYeHHs PABOBOM COIMOJIOTUY BBICTYIIAET BCS
npaBoBasi cpepa 0OIIEeCTBa B 1IEJIOM B CBOE OHTOJIOrMYECKOM
JAHHOCTU M B €MHCTBE BCEX COCTABJSIOIIMX €€ COofiepkKaHue
CTPYKTYPHBIX KOMIMOHEHTOB. [10 3TOi mpuunHe HeKOPPEKTHBIMU
C COIIMOJIOTYECKON TOUYKU 3pEHHU S SIBISIIOTCS MHEHUs1, COTJIACHO
KOTOPBIM COLIMOJIOTHSI TIPaBa U3Yy4aeT TOJIBKO MPABO MU MPABO-
Bble HOPMBI TOTO MJTM MHOTO 00IIIeCTBa, 1 He Oosee. Beap, ananm-
3Upysl IPABO, HEBO3MOKHO aOCTParupoBaTbCsl OT €ro COLMasb-
HOT'O KOHTEKCTa, BbIBECTH 32 CKOOKH MCCIIeOBAHUS COITMAIbHBIX
CYOBEKTOB, UHCTUTYTHI MPaBa WM COIUATIBHO-TTPABOBBIE MPO-
IIeCCHI TPaBO0OPA30BaHM s, HOPMOTBOPUYECTBA U ITPABOIIPUMEHE-
HUS. A BCE OHU B COBOKYITHOCTH M COCTAaBJISIIOT TaKOE 11€JI0CTHOE
oOpa3oBaHue, Kak MpaBoBas cpepa oOI111eCTBa, KOTOPYIO BO BCEX
€e acrleKTax M3yvaeT TaKasl OTpacib HaAyYHOTo 3HAHWs, KaK CO-
rposiorus mpasa. [1ogoO6HOM TOUKY 3peHns Ha O0hEKT U3YUEHUS
COLIMOJIOTMH TPaBa MPUAEP/KUBAIOTCS TaKKe HEKOTOPBIE POCCHIA-
CKHe yueHble’.

W3 npuBeneHHOro MOHUMAaHUsI OOBEKTa M3Y4YeHUsl JIOTUYHO
BBITEKAET U crielM(prKa MpeMeTa paBoBOi COLIMOIOT MU, KOTO-
PbIN TaKKe MO-pa3HOMY MCTOJIKOBbIBaeTcs yuyeHbiMu. B. B. Jla-
naeBa MUIIET, YTO «IPEMETOM COILIMOJIOTUH MpaBa KaK I0pUIu-

6 Cwm., Hanipumep: Macnosckas E.B. Corponornyeckue Teopyu npaBa v aHaIu3 Ipa-
BOBBIX HHCTHTYTOB poccuiickoro oommectsa. Hrkanit Hosropon: HYICOLL, 2007. C. 6.



YEeCKOM TUCLIUILUIMHBI SIBJISIETCS MPABO Kak (popma BbIpakeHUsl,
3aIUTHl ¥ PeTU3aIMH TIPAaBOOOPA3YIOIIMX UHTEPECOB, T. €. CO-
LMAJIbHBIX UTHTEPECOB, COMIACYEMBIX C TPUHIUIIOM (POPMAJIbHO-
r'O paBEHCTBa» .

B onpeneneHHOl cTereHn yTOUHEHHEM HAa3BAaHHOM MO3UIUU
spisercs Touka 3penus 0. . I'peuoBa. OH BKJIIOYAET B Mpe-
MET «JaHHOW HAyKH! He TOJIbKO COOCTBEHHO MPaBO (TYy WU UHYIO
(opmy ero ObITHST), HO U YCIIOBUS €70 BOSHUKHOBEHM 1, (DYHKITH-
OHMPOBAHMUSI, COITUAJIbHBIE TTOCIIE/ICTBUS EUCTBUS TIpaBa B 00-
IIeCTBE, CaM MEXaHW3M JeWCTBUs TpaBa»®. B ommume or Ha-
3BaHHBIX aBTOPOB, CTOPOHHUKHU MEXIUCIUTUIMHAPHOTO TMOXO-
Ja TOJIaraioT, YTO COLIMOJIOTMYECKUe MCCNIeIOBaHusl B 001acTu
npaBa «MMEIT CBOUM MPEIMETOM OOIIECTBEHHbIE OTHOIICHUS
B cpepe co3nanus U (PyHKIIMOHUPOBAHUS MIPABOBOM CUCTEMBI,
€€ UHCTUTYTOB Y HOPM; OHU HAITPaBJIeHbl HA U3yYEHUE COLIUATTb-
HOW OOYCJIOBJIEHHOCTH M COITUAJIBHON 3(P(PeKTUBHOCTH TpaBa 1
AQHAJIM3UPYIOT B3aUMOCBSA3b MEX/ly MPAaBOBBIMU HOpPMamHu, Ipa-
BOBBIMH OTHOIICHUSIMUA U (DAaKTUIECKUMU OOIIECTBEHHBIMU OT-
HOIIEHUsIMU Jiofieii»®. [1py 3TOM cnielManbHO YyTOYHSIETCS, YTO
«coLMaJIbHbIE (PAaKTOPBI, B3AUMOJIEVCTBYIOIME C IPABOBBIMU SIB-
JICHUSIMU, a TaK)Ke MEXaHU3Mbl U 3aKOHOMEPHOCTU TAaKOro B3a-
MMOJEWCTBUS U COCTABIISIIOT TIPEIMET COILMOIOTUH mpaBax» 1. B

7 Janaesa B.B. Vka3. cou. C. 29.

8 I'peBuos FO.U. Vka3s. cou. C. 13.

? Kynpsasues B.H., Kasumupuyk B. 4. Yka3. cou. C. 13.
10 Tam xe.



JaHHOM TIOJXO/le 0COOOT0 BHUMAHMS 3aCTyKMBAET aKIIEHT Ha
aHaJIM3e 3aKOHOMEPHOCTE IMPABOBOW CUCTEMBI OOITIECTBA B KOH-
TeKcTe ee (DYHKIIMOHUPOBAHUS U pa3BUTHUSL. TeM caMbIM aBTOPBI
NOIYEPKUBAIOT, YTO MIPU U3yUYEHUH MPAaBOBOH cepsl 00IecTBa
HEJIOCTAaTOYHO OrPaHUYMBATBHCSI PACKPBITUEM €€ CYIIIHOCTH, HO
Clie/1yeT TaKXke MOKa3bIBaTh BECh KOMILIEKC 3aKOHOMEPHOCTEH ee
YCTPOUCTBA, (DYHKIIMOHUPOBAHUSI U COBEPIIIEHCTBOBAHUSI.

Bonee mmpokui moaxox K IMpeIMETy COLMOJIOTMW IpaBa
(opuaudeckoit cormoniorun) npemiaraet JKan Kapoonse. Tlo
€ro MHEHHUIO, TTIOCKOJIbKY OOBEKTOM M3Y4YeHUsI COITUOJIOTHHU ITPaBa
SIBJISIIOTCSL BCE COIMAIbHO-TIPABOBbIE SIBJIEHUSI ITPABOBOM MOJICH-
CTeMbI O0IIECTBA, B KOTOPBIX MPUCYTCTBYET MTPABOBOM JIEMEHT,
MOCTOJIbKY OHA M3Yy4aeT MOCJIEHIOI HE C BHEIIHEN CTOPOHBI, a
KaK COILIMAJIbHOE 1IEJIOE B €IMHCTBE €€ CYITHOCTH, KOMIIOHEH-
TOB COIEPKAHUS, 3aKOHOMEPHOCTEN YCTPOWCTBA, (PYHKIIMOHU-
poBaHus ¥ pa3Butus'!. Takoil moaxoa K NOHUMAHUIO MTpeaMeTa
COITOJIOTHU TIPaBa MPEICTABIsIeTCs] Hanbosee MI0J0TBOPHBIM,
00 OH TO3BOJIsIeT U30ekKaTh KaK ee IpPUIU3aIid, TaK U yBJie-
YEeHUS COIMOJIOTMYECKUM SMITMPU3MOM. B HEM opraHudHo co-
YETaloTCsl TEOPETUYECKUI U TPUKJIAJHOM aCTEeKThl COLIMOJIOTH-
YEeCKOro aHajin3a IpaBoBoy cucteMbl. Ha 0OCHOBe Takoro rnogxo-
JIa MOXKHO TMPEIJIOKUTH CIIeYIoIIee OrpeesieHre MpeIMeTa Co-
IIMOJIOTMU TIPaBa.

CoumoJiorusi mpasa sIBJsI€TCSI OTPACJbI0 COLMOJIOTH-
YeCKOro 3HAHNsI, H3y4awileil U BbISIBJIANIEN CONUAJIb-

1 Cme: Kap6onbe XK. Yka3. cou. C. 31-49.



HYI0 CYIIHOCTb, HCTOYHHKHN M Ha3HAYeHHe MNpaBa Kak
KJIDY€BOr0 KOMIIOHEHTAa COBPEMEHHOIo 001ecTBa, 00b-
€KTHBHbIE 3aKOHOMEPHOCTH 3apoO:KIeHHs, YCTPOWCTBA,
(pyHKIIMOHNPOBaHUSI U Pa3BUTHS NMPaBoOBoil cpepbl 00-
1[eCTBA, colMaJbHbIe (DOPMBI ee KU3HeAeATeJbHOCTH H
MeXaHNU3Mbl B3aUMOJAEHCTBUSI ¢ APYTUMH MOACHCTEMaMH
o01ecTna.

W3 mpuBeieHHOTO onpeiesieHusl MpeIMeTa COIMOJIOT U Tpa-
Ba JIOTUYHO BHITEKAeT ero cTpykrypa. [locienHsiss BKIOYaeT B
ce0s1 TpPY OCHOBHBIX YPOBHSI COITMOJIOTMYECKOTO 3HAHUs, KOTO-
pbie OPraHWYHO JOTIOHSIIOT IPYT JpyTa U B IIOJTHOW Mepe BhIpa-
XKaloT ee coliepKaHue.

[lepBbIil — ICTOPUKO-METOIOJOTMYECKUI — YPOBEHb BKJIIOYA-
eT B ce0s1 TeopeTUyecKoe 3HaHNe 00 OOBEKTe MCCIIeOBAHUS U
npeIMeTe COIMOJIOTHY TIPpaBa, O METOIOJIOTMYECKHUX TMOAX0aax
K M3YYEHUIO MpaBa U MPaBOBOM MOJCUCTEMbI OOIIIECTBA, O THO-
CEOJIOTMUECKUX MPUHIIUIIAX ¥ METOJaX aHAIM3a MTPABOBbIX MPO-
671em, 0 cofepkaHNM OCHOBHBIX TIOHSITHI Y TEPMHUHOB, HAKOHEI],
00 UCTOPUYECKOM IBOJTIOIMY COLMONIOTMYECKUX TPE/ICTaBICHUIM
0 TpaBe KaK COLMAILHOM (heHOMEHE.

BTopoii ypoBeHb MO3UTUBHOTIO COIMOJIOTHYECKOTO 3HAHUS
COINEPKUT HAy4YHBIE MPEJCTABICHHUS] O COLMAIBHON CYIIHOCTH,
UCTOYHUKAX, (pakTOopax, 3(PHEeKTUBHOCTU MpaBa M COIMATIBHBIX
TIOCJIE/ICTBUSIX €T0 JeUCTBUS B COBPEMEHHOM OOIIECTBE, 00 3J1e-
MEHTHOM COCTaBE€ CTPYKTYPHBIX KOMIIOHEHTOB IpaBOBOU ce-
Pbl, 3aKOHOMEPHOCTSIX CTAHOBJICHUS, YCTPOUCTBA, (DYHKIIMOHHU-



POBaHUs M COBEPIICHCTBOBAHUS TIPABOBOM chephl 0OIIECTBa, O
MeXaHU3Max ee B3aMMOJEWCTBUS ¢ OpyruMu cdhepamu ooIe-
CTBA: 5KOHOMUYECKOMW, OJIMTUYECKOM, COLMAIbHON U Ap. B ToM
YKCyIe K JAHHOMY YPOBHIO OTHOCAITCSI TIOBUTUBHBIE COLIMOJIOTH-
YEeCKHUe 3HaHUS O PeaJlbHOM COCTOSIHMM, BHYTPEHHEW OpraHu3a-
UM, TEHJICHIIUSIX U 3aKOHOMEPHOCTSIX (DYHKIIMOHUPOBAHUS U
Pa3BUTHSI IPABOBOM c(pepbl COBPEMEHHOTO POCCHICKOTO 00IIie-
CTBA.

TpeTtuii — NpUKJIagHONW — YPOBEHb MPECTaBJIEH COLIMOJIOTH-
YEeCKMM 3HaHHUEM O METOIMKEe, TEXHUKE, CIIOCOo0ax M MpHueMax
SMIUPUYECKUX UCCIIEIOBAHUI COLMAIbHO-IIPABOBbIX MPOOJIEM.
Ha 3TOM ypOBHE KJ1I04€BOE 3HAUEHHE UMEET COLMOIOTMYECKOE
3HaHUE O BU/IaX U COAEPKaHUU MPUKIAJHBIX IPOrPAMM aHAIN3a
KOHKPETHBIX COIMATFHO-TIPABOBBIX BOITPOCOB, 00 OCOOEHHOCTSIX
NIPUMEHEHU s COLMOJIOTMIECKUX aHKET, MHTEPBbIO, HAOMIONEHMS,
U3y4YeHUs IOKyMEHTOB U APYTrMX METOAOB KOHKPETHBIX COLIMO-
JIOTUYEeCKUX uccrenoBanuil. HakoHerr, O0JbIIIoe MECTO Ha 3TOM
YPOBHE 3aHMMAIOT NIEPBUYHBIE COLIMAIBHBIE JAHHBIE, MOTyYEH-
HbIE B pe3yJibTaTe SMIUPUIECKUX COLIMOJIOTMYECKUX UCCIIEI0Ba-
HUI1 paBoBO chepbl OOIIECTBA U MPUKIAHOTO MOHUTOPUHTA
OOIIIECTBEHHOTO MHEHUSI 110 COLMAILHO-TIPABOBBIM BOITPOCAM.

Yro kacaercsa (pyHKIMU COLMOJIOTUH IIPAaBa, TO OHU B LIEJIOM
TOXK/IECTBEHHBI (DYHKITMSIM OOIIEH COIMOJIOTMU C TOH JIUIIIb pa3-
HUIIEH, YTO OHU XapaKTEpU3YyIOT MOJIE3HbIE CBOMCTBA MPEUMY-
IIECTBEHHO IMPaBOBOI'0 COLIMOJIOTMYECKOro 3HaHusl. MHavye roBo-
ps, o3HaBaTe/IbHas (PYHKIIMS BbIpakaeT pojib U 3HAYEHHUE CO-



IIMOJIOTMYECKOTO 3HAHMS O MpaBe W IMPABOBOM MOJICUCTEME 00-
mectBa BooOmie. [Ipornoctuyeckas (pyHKIMs CBsi3aHA C Kpart-
KOCPOUHBIMH, CPEIHECPOYHBIMHU U AOJITOCPOUYHBIMU ITPOrHO3aMU
pa3BUTHS MpaBa v MTPABOBBIX CUCTEM B 1IEJIOM. YIIpaBJieHYeCKas
(pyHKIIMS XapakTepu3yeT CTeNeHb yueTa COIUATbHO-TIPAaBOBOTO
3HAHWS B YIPABIEHYECKOM TpOIlecce BOOOIIe, peryImpoBaHUN
MIPABOOTHOIIIEHU, a TaK:Ke BHIPAOOTKE W OCYIIIECTBJIEHUM 3HA-
YUMBIX TTOJIMTUKO-YITPABJICHYECKHUX PellieHnid B yacTHOCTH. Ha-
KOHell, (DyHKIIMSI TPaBOBOM COLMAIM3AIIMU CBSI3aHa MPerMyIIie-
CTBEHHO C POJIbI0 COLIMAIbHO-IPABOBOTIO 3HAHUS B COIMAIIN3A-
UM JIMYHOCTHU, COITMAJIBHBIX TPYIIIT U OOIIECTBA B IIEJIOM.



1.2. CooTHOmIEHHUE IPABOBON
conuosaoruu ¢ puaocoduen npasa,
TeopHueH rocyjapcraa u npasa

CkazanHoe 00 OOBEKTe M3yuUeHHUs, MpeaMeTe, CTPYKType |
(pyHKIMSAX COLMONIOTMY MpaBa MO3BOMISIET KOHCTATUPOBATH, YTO
OHa SIBJISIETCS] CAMOCTOSITEIBHOW OTPaciblo COLMOIOIMYECKOTO
3HAHUs, COOTHOLIEHHE KOTOPOH C POACTBEHHBIMU OTPACISAMU
IIPaBOBOIO 3HAHUSI MMEET CJIOKHBIA XapakTep. B mepByio oye-
pelb HyXKIaeTcsi B pacCCMOTPEHUM COOTHOLLIEHHE COLMOJIOTUU
npaBa ¢ putocodueit rpasa. 31ech, UCXO/s U3 TPUHIIUIIOB I1a-
JIEKTUKY 11€JI0TO ¥ YaCTH, YMECTHO pacCMaTpHBAaTh MEPBYIO Kak
W3BECTHYIO KOHKpPETH3alMIo (PUIOCO(PCKO-MPABOBOIO 3HAHMS.
Benp coumonorusi BeIpocia U3 colManbHOR (puiiocopuu, B JIo-
He KOTOpPOM 3apOoJuJIMCh 3HaHMS 00 oOuiecTBe. TOUHO Tak ke
U COLMOJIOTMYECKUE 3HaHMS O IMpaBe BbIPOCIU U3 (pusiocod-
CKOT'O OCMBICJIEHUS TPaBa Kak crenu(puieckor (popMel OTpaxe-
HUS, T. €. 0c000i (POpMBI OOIIECTBEHHOTO CO3HAHMS, BBIpaKa-
1o11ell BCeoOIyI0 U YHUBEPCAJIbHYI0O MEpY CBOOOIBI, CIIpaBe[l-
JIMBOCTHU U (pOPMaJILHOTO PABEHCTBA JIIOJIEH, KOTOpasi Yepe3 co-
LMAJIbHO-ITPABOBbIE HOPMbI OKA3bIBAET YIOPSIIOYMBAIOILIEE U Pe-
ryJvpylolee BO3ICUCTBUE Ha B3aMMOOTHOIIICHUS JIIOIeH B 00-
mectBe. Otciona unocodus npasa Kak CpeJoTOUUe 3HAHUS O
BCEOOIIMX ¥ YHUBEPCAJIbHBIX 3aKOHAX 3apOXIEHUS, CTAHOBIIE-



HUsA, (PYHKIIMOHUPOBAHUS M Pa3BUTHS IpaBa Kak OOINECTBEH-
HOro (peHOMEHa MO CAMOM CBOEM MPUPOJE SBJISETCS METOI0JI0-
TMYECKOM OCHOBOW MPABOBOM COLMONOrMM. Beap MMEHHO OHa
pazpadarbeiBaeT (pua0codCKyI0 THOCEOTIOTHI0, OHTOIOTHIO U aK-
CHOJIOTHIO TIpaBa, 0OOCHOBBIBAET COAepKaHNe OCHOBHBIX TIPaB 1
CBOOOJI UesioBeKa M TpakIaHNHa, 0e3 4ero KOHKPETHOE COIHO-
JIOTUYECKOE 3HAHUE O TMPABBIX SIBJIEHUSAX HEBO3MOXHO. Takum
obpazom, usiocodus mpaBa v MPaBoOBasi COIUOIOTHSA COOTHO-
CATCSA KaK 11eJIOe U YacTh.

Uro kacaercsi COOTHOIIEHUsI COLIMOJIOTUH MPaBa U Iopuanye-
CKOW COIIMOJIOTUH, TO OHO UMEET aKTYaJIbHBII XapaKTep MO Mpu-
YUHE TOrO, YTO HEKOTOPbIE KPYMHbIE HAYYHBIE IIKOJIbI CKJIOH-
Hbl TPAKTOBATh UX COOTHOIIIEHUE KaK OTHOIIEHHUE 1IEJI0r0 1 Ya-
ctu. Tak, B TATOTEIOIEH K SMIUPU3MY aMEPUKAHCKOW ITPABOBOM
COLIMOJIOTUY TIPUHSATO CUUTATh IOPUIMYECKYIO COLMOJIOTUIO Ta-
KOHM COCTAaBHOM YaCThI0 COIMOJIOTMH TTpaBa, KOTOpasi 3aHUMAETCsl
TIPUKJIaJHBIMU UCCIIeJOBAHUSIMHM MPABOBBIX IMPOOIEM 00IeCTBa.
OHa He OXBaTHIBAET BCIO COITMOJIOTHIO MPABa, a BKJIIOYAET B ce0s
TOJILKO METOJIOJIOTUI0, METOAMKY, TEXHUKY U IPyTUe MHCTPYMEH-
TaJIbHBIE ACTIEKThI SMITUPUYECKUX UCCIIEIOBAaHUH ITpaBa v MPaBo-
BOM MOJIcCKCTEMBI 00IIIecTBa. B oTyiume OT 3TOM MpyKJIaHON Ha-
YUHOU AUCHUIUIMHBL, I0 MHEHUIO SMIUPUKOB, COIIUOJIOTHS TTPa-
Ba — 3TO 11eJI0€, COCTABHOM YaCThI0 KOTOPOTO BBICTYMAIOT U TEO-
peThYecKoe, M SMITMPUUECKOE COITMOIOTNIECKOe 3HaHUE B 0071a-
CTH MpaBa.

Bonee KOHKPETHYI0 MO3UIIMIO B 3TOM OTHOILIEHUH 3aHUMAET



7K. KapboHbe, KOTOpBIi TOBOPUT O MPUHIIMITHAILHOM TOXE-
CTBE COLMOJIOTMHM TpaBa M IOPUIAYECKON coruonorun. Keraru,
Ha (ppaHIly3CKOM SI3bIKE TJIABHBIN TPY/ TOTO YYEHOTO Ha3bIBa-
etcs «Sociologie juridique». OgHaKo, Ha Halll B3IJIsA, 7151 TAKO-
IO MOJTHOTO OTOKAECTBJIEHUSI TIOKA HEJOCTATOYHO HAYUHBIX OC-
HOBaHUM.

B 3aksioueHre — 0 COOTHOIIEHUM MPABOBOM COIMOJIOTHH C
TeopHel ToCyAapCcTBa U MpaBa, ¢ KOTOPOW OHa COOTHOCUTCS Kak
obrmee u ocodeHHoe. Ecnu mocnenHsas u3ydyaeT HOPMaTHBHOE
Ka4eCTBO MTPABOBOI MATEPUU B €€ UICTOPUUECKOM U3MEPEHUH, TO
COLIMOJIOTUS TpaBa pacCMaTpUBaeT MPABOBbIE HOPMBI HAPSIAY C
JPYTMMU COLUATTBHBIMU YCTAaHOBJIEHUSIMU, PETYIMPYIOIIMMU 00-
IIECTBEHHbIE OTHOILEHKS B KAUECTBE OJHOIO U3 MHOTOUYMCIICH-
HBIX KOMIIOHEHTOB MPaBOBO# cucteMbl. [1o 3TOl mpuuuHe mpa-
BOBAasI COIMOJIOTH S HE YeJIsieT TAKOrO MPUCTATbHOTO BHUMAHUS,
HalpuMep, 3aKOHOTBOPUYECTBY, KaKk TEOpUs TOCyAapcTBa U Ipa-
Ba, HE aKLIEHTUPYET BHUMaHUE Ha KOAU(PUKAIMH I0PUIUIECKUX
HOPM, a TOJIbKO MX KJ1acCU(UIIUPYET Ha OCHOBE OIpeIe/ICHHbIX
COLIMAJIbHBIX KPUTEPHUEB.

Bonpocs! quist camonpoBepku

1. Korga couumonorus npasa nojgy4uia JeruTumManuio?

2. KTo Haxoauscs y UCTOKOB ITPaBOBOM COLIMOJIOTHU ?

3. Packpoiite criengpuky OObEKTa M3YYEeHUs COIMOJIOTUU
npaBa.



4. B 4em cOCTOUT mpeaMeT MPaBOBOM COLUOIOTHY ?

5. KakoBa cTpykTypa couuonoruu npasa?

6. [lepeunciante OCHOBHbIE (DYHKIIMM COLIMOJIOTUH ITpaBa.

7. EcTb 1 pa3sHMLIa MEXAY COLIMOJIOTUEN ITpaBa U I0pUIUYe-
CKOM COILIMOJIOTHEN ?

8. Packpoute cootHomenue ¢punocoduu rnpasa U MpaBoBOU
COLIMOJIOTUX.

9. OcBeTuTE COOTHOLIEHUE COLIMOJIOTUN TpaBa U TEOPUHU TO-
CyJapcTBa U Ipasa.



I'maBa 2
NUcTropudeckasi 3BOJIOLMSA
COLIO0JIOTHH NMPaBa

Coumornorusi mpaBa BO3HUKJIA Ha MPOYHOM (pyHAaMeHTe (pu-
J0cO(PCKO-TIPAaBOBOro 3HAHUSI, B paMKax KOTOPOro ObUIM Haiijie-
HBI OTBETHI HA CaMble OOITHe BOMPOCHI O IPOUCXOKICHUH U CYIII-
HOCTHU MpaBa. B paMkax mcropudeckoy 3Bommonuu priocopuu
Y COLIMOJIOTMH TIpaBa MOYYUJIM OCBEILleHUe BCe ApYyrue cyryoo
COIIMAJIbHBIE MTPOOJIeMBbI, O KOTOPBIX MOHIET pedb B HACTOSIIEH
TJ1aBe.



2.1. ®uaocodckasi npeabICTOPUA
MPaBOBOM COIMOJOTAN

Ilepsbie prtocodpckre BO33peHNs O MpaBe MOABJISIOTCS €Ie
10 BO3HUKHOBeHus1 B [IpeBHem Pume topuctipyaenimu. Toraa
K€ CTAJM 3aKJIabIBaThCA MPENNIOCBUIKM OCHOBHBIX (PUIIOCO(-
CKUX TOJXOZ0B K IPaBYy: €CTECTBEHHO-IIPABOBOIO, JIETUCTCKO-
ro u ap. [Ipuuem ¢punocodckoe ocMbicieHne (peHoMeHa rpasa
OCYIIECTBJISIOCh B TECHOM B3aMMOCBSI3U C TOCYJapCTBEHHO-TIpa-
BOBOW MPaKTUKOW M Ha OCHOBE peduieKCuu 00 OCOOEHHOCTSIX
YCTPOMCTBA U (PYHKUMOHMPOBAHUS MEPBBIX IMOJIUTUKO-IIPABO-
BBIX YCTaHOBJICHUN M OOpa30BaHWI B WICTOPHH IMBUIIN30BAH-
HOro yesoBeuecTBa. [1oaToMy paccMOTpeHMe 3BOSIOLMY [TPaBo-
BBIX BO33PEHMI HEJIb35 OTPbIBATH OT MOJMTUYECKOW MPAKTUKU
3apOKICHUS U IEATEIBHOCTH TEX WM MHBIX JPEBHUX ToCyaap-
CTBEHHBIX (pOpM, SABJIABIIUXCSA MPEIIIECTBEHHUKAMKU COBPEMEH-
HBIX TOCY/IapCTB.

Wtak, (popMupoBaHHE INEPBHIX IPABOBBIX IPEICTABJIEHUN
IPOMCXOAMJIO TIOCPEICTBOM NEPBOHAYAIBHOIO OCMBICIEHUS M-
NUPUYECKOr0 TOJUTUKO-IIPABOBOTO OMNbITA M TONBITOK (pU-
J0cO(PCKOro OOOCHOBAaHMS COIEpP)KaHUS IEPBBIX HOPMATHB-
HO-IOPUJUYECKUX YCTAaHOBJIEHU. 1 JInIIb BIIOC/IEICTBHY, TI0 ME-
pe co3aHus1 OOIIECTBEHHBIX YCIOBHUI, BHIPAOOTKH COOTBETCTBY-
IOIEN TOJIMTUKO-IIPABOBOM KYJIBTYPBI, CTaau (hOPMUPOBATHCS
crcTeMaTu3upoBaHHbIe (pruocopckue KOHLIENIMY MPaBa.



[IpuHATO CuWTaTh, YTO TIEPBHIE B HCTOPUM YeJIOBEYECTBA
(punocodcko-mpaBoBble UIEW NOSABWINCH B LapcrBe Jlaram B
2360 1. 10 H. 3. BMECTE C IEPBBIMU 3aKOHAMH 3TOrO rOCYyAapCTBa.
ITosnuee, B XVIII B. 10 H. 3., ObUIM U3JaHLI 3HAMEHUTHIE 3aKO-
HBI BaBUJIOHCKOTO HIapsi XamMmypanu. B ero cyneOHuKe 3aKOHBI
YIOPSIIOYMBAIA OTHOIIIEHHS TTOJJIAHHBIX TIO TIOBOY COOCTBEH-
HOCTH, Opaka, cembd | Jip. Takke XOpOIIIO U3BECTHBI CITPaBE/I-
JIMBBIE 3aKOHBI ipeBHErpedeckoro naps ConoHa, NOsIBUBIIMECS B
594 1. 10 H. 3. Bce 3TK MO3UTUBHBIE COITMATBHO-TIPABOBBIE TIpe-
00pa3oBaHUsI CTATN OOBEKTOM (PUITOCO(DCKOTO OCMBICTICHUS.

He tonpko B CpeanzeMHOMOpbE, HO U B JIpeBHUX WHIuu u
Kurtae ToXke MOSIBISAIMCH CBOM IMPABOBbIE YCTaHOBJIEHUs. Tak,
B I ThIC. 0 H. 3. MOSABUIUCH 3HAMEHHUTHIE UHIUNCKUE [[xapma-
IACTPBbl, CTABIIIKE MEPBBIMU UCTOYHUKAMHU MTPABOBBIX HOPM, OC-
HOBBIBABIIIMXCS HA CBSIIEHHBIX Begax, Tpaauiusx, ;Ku3HEHHOM
OIBbITE M O0BIYAsIX JOOpOMAETEbHBIX JIIoAel. Takoro poma CHH-
TE€3 PEJIMTMO3HBIX YCTAHOBJIEHUI U TPAIUIIMOHHBIX HOPM COJIEP-
JKUTCA €lle B OHOU MPaBOBOM TeopuH — KoH(pyumaHcrse (VI B.
10 H. 3.). B npeBHem Kutae koH(]yImaH1p1 000CHOBAIM TE3KC O
TOM, YTO TIPABOBbIE YCTAHOBJICHHS €CTh COOpaHMe AMHBIX TTpa-
BUJI IOBEAECHM S IO/IJAaHHBIX HA OCHOBE CIPABEJIMBOCTH, pa3yMa
Y MOPAJIbHO-PEIMTUO3HBIX 3aroBesied. [Ipu 3ToM UCTOYHMKOM
BJIACTU B UMIIEPATOPCKOM KuTae BhICTyIal MOHApX KaK BEPXOB-
HBII MTPaBUTEJb CTPAHBI.

[Ipu Bcell 3HAUMMOCTH HA3BaHHBIX MCTOPUYECKUX (heHOME-
HOB HE/Ib3sl HE 3aMETUTh TOro, YTO BCE€ OHHU €Ille HE SIBJIs-



JICh CHCTEMATU3UPOBAHHBIMU TOMBITKAMU OOOCHOBATh (bUIIO-
copcKO-TTpaBoBble MOCTYNAThl. Cper aHTUYHBIX MBICIIUTENIEH
OJJHUM W3 TIEPBBIX MHTEPECHYIO (PUI0COCKYI0 MHTEPITPETAIINIO
3aKOHOB IOCYAApCTBa MNPEAJIOKII B IoaMe «Teoronus» 3Hame-
nuteiid ['ecron (VIII-VII BB. 10 H. 3.). OH BBeJI IIOHATHE «HO-
MOC» JJIsl XapaKTEPUCTUKU 3aKOHOB, BBIPAKAIOIIUX TPeIuca-
HUs 3eBca, Ueu CIpaBeJIMBOCTU U 3aKOHOMOCITYIIaHU S, KOTO-
pble IPOTUBOCTOAT HACKIIUIO U O€33aKOHMIO.

[To muaenuo K. Kap6onbe, BriepBbie (pryiocoCcKO-COIMOIIO-
rUYecKasi MHTYMIIMS MPOSIBIIIACH IO BOIIPOCAM IpaBa y aHTHY-
HbIX coducroB. Tak, I'epakmur (VI-V BB. 10 H. 3.) «C ycne-
XOM IPUMEHWI K IPABOBbIM SIBJIEHUSIM CBOE YUEHHUE O IpO-
TUBOIOJIOKHOCTSIX, KOH(PIMKTaX, IUATEKTUKE CIIPABEAJIMBOIO U
HECHpaBeJTUBOro» 2. ['epakuT Tak’ke roBOPIII O TOM, UYTO, CO-
IJIACHO BEYHOMY JIOrocy (BCeoOIleMy 3aKOHY), IO OT MPUPO-
Ibl HaJIeJIEHbl YYBCTBOM CIPABEAJIMBOCTH, KOTOPOMY OHM ITPH-
3BaHbl CJIEI0BATh B CBOEH KU3HU, 3aKJIa/IbIBas €O B 3AKOHBI.

Takke K MpeaniecTBEHHUKAM MPaBOBOM TEOPUM OTHOCUTCS
[Tnaron (V-IV BB. 10 H. 3.), KOTOPbII B KOHIIETIIIUU MOJIKUCA U 3a-
KOHa pesibepHO chopMyaupoBail cBOK0 (PUIOCOPCKYIO JOKTPU-
HY, IJIe IPOJOJIKUI pa3padaThiBath 3asioxkeHHbie CokpaTom (V-
IV BB. 10 H. 3.) Uaen 0 HEOOXOOAUMOCTH TOCIIOACTBA B aHTUY-
HBIX TOPOJAX-TIOIUCaX Pa3yMHBIX U CIIPABEJIMBHIX 3aKOHOB. OH
TaK’ke€ TOBOPUJI O TOM, UTO TOJIbKO peajibHasl BJACTh CIIPABEJIN-
BBIX U JIOOPOJETENIbHBIX 3aKOHOB SIBJISIETCS YCIIOBUEM TTOJIUCHOM

12 KapGomne XK. Ykas. cou. C. 77.



JeMOKPATHH U OJ1arornoyYHOro pa3BUTHsI TOCYJapCTBa U Tpak-
nad. [IpaBna, B pealbHOCTH OH TaKUX 3aKOHOB HE yCMaTpUBA
U TIEpeHeC uX JIEHCTBUE B CBOE UJEaIbHOE rOCYIapCcTBO, (Puiio-
cocpckasi Teopust KOTOPOro o0oraTuia He TOJIBKO MOJTUTHYECKYIO,
HO Y IIPAaBOBYIO HayKy. [l1aToHy MPUHA/IIEKUT MBICITB O TOM, YTO
Omm3Kasi THOEITh JKIET TO TOCYIAPCTBO, KOTOPOE HAXOAUTCS TIO
BJIACTBIO HE CIPABEUIMBBIX U JOOPOJIETEIbHBIX 3aKOHOB, a MPH-
CTPACTHBIX U CIa0BIX JOJEH.

Ha ypoBensb ¢punocodckux 0000MeH I TTOAHST aHAIU3 TTpa-
BOBBIX mpoOsieM Apwucrorensb (IV B. 10 H. 3.), KOTOPBI B CBO-
em Tpaktate «[lomuTrka» B Mpollecce paCCMOTPEHUsI MPABUIIb-
HBIX ¥ HENPABUJIbHBIX (DOPM rOCYAapCTBA 3aTPOHYI TaKKe MPo-
Onembl putocodpuu rpapa. Pedb uaer o ToM, YTO OH He TOJIBKO
BBeJI MIOHSATHUS «TIOJUTUYECKAs CIIPABEIIMBOCTh», «ECTECTBEH-
HOE TMPaBO» U «TOJIMTUYECKOE MPaBO», HO U pazpadoTan uso-
co(pckre OCHOBaHUSI TEOPUM ECTECTBEHHOTO MIpaBa (I0CTHATYpa-
gu3Ma). OH cuMTall, YTO COPABEIMBOCTh KaK Ba)KHEHINAasi Co-
CTaBJISIOIIAS 3aKOHA U OTHOLICHUH JIIOAEW B rOCyAapCTBE MPO-
UCTEKaeT U3 ClieJoBaHu s TPEOOBAHUSAM YHUBEPCATIBHOTO «HOMO-
ca», CyIIECTBYIOIIEr0 HE3aBUCUMO OT CO3JJAHHBIX JIIOJJbMU 3aKO-
HOJZIATeNTbHBIX yCTaHOBJIEHWH. M eciu ecTecTBeHHOE IMpaBo 3a-
KJTI0YAeTCsl B MOJJICP)KaHUU B TOCY/IAPCTBE OOIECTBEHHOTO T10-
psijika, 00eCTIeYnBalOIIero 3alluTy eCTECTBEHHBIX MPaB U CBOOO
JIONIeH, TO MOJIUTUYECKOE MPABO JIydllle BCEro OTBEYaeT Mpupo-
e YeJIOBEKa KaK «TMOJMTUIECKOrO JKUBOTHOTO» M BBIPAKAET Ue-
JIOBEUYECKUE MPEICTABICHHUSI O CIIPABEAJIMBOCTH B FOCYIapPCTBE U



€ro B3aMMOOTHOIIIEHUsIX ¢ JoapMu. Kpome Toro, no yreepixae-
o JK. KapOoHbe, ApucToTtesib BHEC BKJIAJI B MOATOTOBKY Ha-
YYHBIX OCHOB ITPaBOBOW COLIMOJIOTMM CBOMMU UCCIIEJOBAHUSIMU
10 BOIPOCAM YacTHOTO MpaBa, HAITPUMEP MHCTUTYTA CEMBH 3.

HemHoro nosgHee Apucroresnss 3HaMeHUTbIN dnukyp (IV—
III B. 10 H. 3.) TOXe BHEC CBOU BKJIaJ B (prstocodhckoe 000CHO-
BaHue MNpaBa. EMy mpuHayiekuT TI0I0TBOPHAs UIEs O JI0ro-
BOPHOM MPOUCX0KAEHNH IF'OCYJapCTBa U €r0 HOPMAaTUBHBIX yCTa-
HOBJIECHU (3aKOHOB U JIPYTMX MpPaBOBbIX aKTOB). CyllleCTBEH-
HOU XAapaKTEPUCTUKOM TAKMX YCTAHOBJICHUM, BBIPAXKAIOIIEN MX
JIOTOBOPHYIO TPUPOAY, SIBJISIETCS UX CBSI3b CO CIPABEIJIUBO-
CTbIO, TpefycMaTpuBaloIell cBOOOY, PABEHCTBO U HE3aBUCH-
MOCTb I'pakJaH B rocygapcTse. Kak u3BecTHO, 3TH UjIeu Oy n-
JI IPOYKTUBHOE pa3BUTHE JIMIIIb B YCIIOBUsAX HoBOro Bpemenu
B KoHuenuusax ['yro I'ponus, [Ixxona JIokka, [lapina MonTeckbe
u J1p.

Cpenu aHTUYHBIX MBICIUTENIEN CaMblil SIPKUH CJel] B pa3pa-
60TKe (prtococko-mpaBoBbIX uaei octaBuia Mapk Tysumuii Lu-
uepoH (II-1 B. 10 H. 3.), KOTOPBIN TaK:Ke BHEC CBOU BKJIA[ B (pop-
MHUPOBaHME TOrZa yXk€ BO3HUKILIEN opucnpyaeHuuu. Ilpexne
BCero oopaiaer Ha ce0s BHUMaHUE ero yTBEPIK/IEHHE O TOM, UTO
B OCHOBE IpaBa JICKUT MPUCYIIAs MPUPOIE CHPABEIIUBOCTbD,
«BIUCAHHAS» B AYIIH BCEX JIIOIEW TBOPLOM, TPU3BIBAIOIIAS UX
K MCIIOJIHEHUIO 3aKOHOB, JI0JITa U 3allpellamiias UM COBEpLIATh
npectyrieHus. Takoe ecTeCTBEHHOE MPaBO BO3HUKJIO PAHbIIIE

13 Tam xe. C. 76.



rocy/1apcTBa, KOTOPOe MPU3BAHO, HA CAMOM Jiejie, ObITh IO CBOEH
MpUpOJIe BOIUIOIIEHUEM TPaBa, T. €. CpaBeiuBbIM. Kpurepu-
€M CIIPaBeIMBOCTU PeaibHOTO rOCY/1apCTBa SIBJISETCS €ro COOT-
BETCTBUE LICHHOCTSIM €CTECTBEHHOI'O MpaBa U TapaHTUPOBAHHOE
UCTIOJTHEHVE UM OCHOBHBIX ITPaB U CBOOO]I YeJIOBEKA.

C OTKpBbITHEM HOBOM, XPUCTUAHCKOU Pbl B HICTOPUH YEJIOBE-
YyecTBa B MIOHUMaHUE MpaBa ObUTY TPUBHECEHBI HOBBIE Ujien. OHO
CTaJI0 paccMaTpuBaTbCs O[], YIJIOM 3pPEHUs CO3[aHUs YCJIOBUI
IUIsI ’KEPTBEHHOM JIIOOBU K BceBbllTHEMY KaK BBIPA3UTENTIO HPaB-
CTBEHHBIX Ha4YaJl B TIPaBe, BOIUIOMICHUIO B HEM MIIocepaust, OJa-
rouecTus v cpaBeyiuBoCTU. CIIOKUIACH TEOOrYecKast (puiio-
copcko-npaBoBasi mapagurmMa, B COOTBETCTBUM C KOTOpPOMl 00-
JKECTBEHHAs! BOJIsI YTBEPXK/IAIacCh Yepe3 OCBSAIIAeMbIE LIEPKOBBIO
YCTQHOBJIEHUS ¥ BHIPAKAJIACh B TyXOBHO-CBETCKOM TIOPSIJIKE 00-
IIIECTBEHHOT'O YCTPOICTBA U KU3HeAesTeIbHOCTH ofei. Cpenu
Cpe/IHEBEKOBBIX MBICITUTENEN 0COO0E MECTO 3aHUMAeT ABpesvii
ApryctuH (bnaxeHHbIi), KOTOPbI B 3HAMEHUTOM Tpaktate «O
rpanie boxuem» (V B.) He TOJIBKO 0OOCHOBAT IIIUPOKO U3BECTHYIO
JOKTPUHY JIByX MeYeld, HO U TOC/IeA0BaTeIbHO apryMEHTUPOBAIT
UJIEI0 COTBOPEHHOro borom Ha 3emsie mpaBoOBOro MOpsAKa, BO-
TUTOIIAIOIIETO UjIeasIbl O0XKECTBEHHOM CIIPaBeJIMBOCTH U OJ1aro-
JecTwsl, JIIOOBU U CEPIEUHOro CiTykeHus1 BeeBblmHeMy. DTOT 110-
PAIOK HEOOXOAUM JIsl TIPEAYIPEkKAEHUs TIPECTYIHBIX JIESHUN
JIIONEN.

Eme nanpiie B TEOJOrMYecKOM OOOCHOBAHWU TIpaBa TOIIIEN
®oma AxBuHckum (XIII B.), nmpemyioxkuBmmy B Tpakrare «O



MPaBJIEHUH TOCYyapei» CBOI0 KOHIIENIIMIO MPpaBa, MPUHIIUIIBI U
HEHHOCTU KOTOpOoro BhIBOAWIMCH U3 CeseHHoro I[lucanus u
3[paBOroO YeJOBEYeCKOoro pasyma (cMpicia). ®uiiocod nonarain,
YTO MPABO MPEACTaBIsAET cOOO0M eHCTBIE BBICIIEN CIIPABEIIH-
BOCTH B OOXECTBEHHOM IOPsJIKE YeJIOBEYECKOro OOIecTBa 1
CYILIECTBYET B TPEX MIIOCTACSX: O0KECTBEHHOM, €CTECTBEHHOM,
YeJioBeuYecKoM Ipase. boxkecTBeHHOE MpaBo 3akiioueHo B CBs-
mieHHoM [Iucanuu. EcrecTBeHHOE MMpaBO 3aJI0KEHO B JIOZEN
BceBbIlIHUM OT COTBOPEHHMSI MUpPa U YEJIOBEKa, yPaBHUBAET UX
JpyT ¢ APYTOM B MpaBax M CBOOOAX U SIBJISIETCS TyXOBHBIM OC-
HOBaHMEM JJIs1 TIOSIBJIEHUSI YEJIOBEYECKOro MpaBa, COYUHSIEMO-
ro caMuMmu JoapMu. YenoBeueckoe MpaBo, N0 MHEHHI0 Pombl
AKBUHCKOTI'0, BOIUIOIIAETCS B U3/1aBAEMBIX MOHAPXOM 3aKOHaX U
JIOJKHO COOTBETCTBOBATh IIEHHOCTSIM U ITPUHITUTIaM OOKECTBEH-
HOT'O M €CTECTBEHHOT'O MIPaBa 1 U3 HUX BHITEKATh.

Takum oOpazom, yke B CpeIHeBEKOBOM (hrI0COCKON MBICIIH
MPEANPUHAMAIIUCH YCTIEIITHbIE IOMBITKY HAYYHOTO 0OOCHOBAHUS
CYIIIHOCTH TIpaBa, UCXOAs M3 OOXECTBEHHOTO COZIEPKAHHUS €ro
OCHOBHBIX IIeHHOCTel. U X0Ts 9T uaeu ere He ObLIM B MOTHON
Mepe ¢usocoduelt mpaBa, HO CBOU BKJIAJ] B €€ MOArOTOBKY Ha-
3BaHHBIE MBICIIUTEIN, HECOMHEHHO, BHECTH.

Ha ¢punanme CpeHEBEKOBbS B yCIOBUAX HAYMHABLIEUCS SI10-
xu Bo3poxaeHust nmpousoliesl nepexop OT TEOJOTMYeCcKoro K
€CTECTBEHHO-HayYHOMY MCTOJIKOBAHUIO NIPaBa. Y MCTOKOB 3TON
HAy4YHOU TpaJUlIMU HaXOAWJICS 3HAMEHUThIN (priopeHTren Huk-
KoJI0 MakuaBeui, Kotophiid B Hauase X VI B. pazpadoTan HO-



BYI0 (pMII0COCKYI0 KOHUEMIIMIO POUCXOKIEHUS BJIACTH, TIOJIH-
TUKH, TOCYAApCTBa U IpaBa. Peub uzer o ero 3HaMeHUTOM Tpak-
Tate «l'ocymapb», B KOTOPOM OH OOOCHOBBIBAET OOBEKTHBHYIO
MCTOPUYECKYI0 OOYCIIOBJIEHHOCTh NOCAeJHNX. B Hamem ciyyae
HanOOJIBIINI MHTEPEC UMEET YTBEPIKJIEHUE STOTO MBICIHUTENS O
3eMHOM1, HO He O0KECTBEHHOW OCHOBE MPABOBBIX YCTAHOBJICHUI
— 3aKOHOB, YKa30B rocyaapeit u np. Ho Makuasesuiu it 060-
3HAYWII 3Ty (PUIIOCOPCKO-TTPABOBYIO UJIEIO.

YrnyOneHHyo pa3pabOTKy BbIIIEHA3BAHHON MPOOIEMATHKA
ocymectsui B Havasie X VII B. I'yro I'ponuit. OH Takke nexogui
U3 UCTOPUYECKOI 00YCTIOBIEHHOCTH MOJUTHUKO-TTPABOBBIX SIBJIE-
HUI Y CYUTAJL, YTO CYIIECTBYET HEU3MEHHOE ECTECTBEHHOE Ipa-
BO, CBSI3aHHOE C IPUPOOI YesIOBEKa, €ro MpaBaMu M CBOOOIAMHU
¥ BhITEKatoIee u3 Hux. OHO aOCOMOTHO U HEM3MEHSIEMO, UMEJIO
MECTO BEUHO ¥ Oy/IET CyITIECTBOBATH JI0 TEX MOP, IOKA ECTh JIOIH.
OHo MeeT OO1IeCTBEHHBIN XapakTep, n0o, o MHeHuo I'porus,
BO3HUKJIO BMECTE C FOCYAAPCTBOM Ha OCHOBE OOIIECTBEHHOIO
JOTOBOpa MEXKAY CBOOOAHBIMH M HE3aBUCUMBIMH JOObMU TSI
3aIUThl UX €CTECTBEHHBIX W HEOTUYkJAeMbIX IpaB U CBOOO,
BKJII0Yas1 [IpaBo cOOCTBEHHOCTU. BmecTe ¢ TeM OH nouepkuBal,
YTO, CO3/1aBasi FOCY/IAPCTBO U ITPABO, CBOOOJHBIE JIIOY NIepeJalIn
(ZenernpoBaiM) MPaBUTENILCTBY TOJIBKO YacCTh, IPUYEM — MEHb-
Uiyr0, CBOMX TMOJTHOMOYMH, OCTaBUB 3a COOOM TaKylo JI0JI0 CBO-
6011, IpaB U MOJHOMOYHUM, KOTOpasi HECOU3MEPUMO Doablie Tie-
pEdaHHBIX rOCygapcTBy. Beap rocynapcTBo M MpaBo CO3AATCS
He /17151 TOpaOOoIeH s JTIOAEH, HO JUIs CITy’KeHHs OOIIECTBY M 3a-



IIUTHl OCHOBHBIX MIPaB U cBOOOJ uenoBeka. [Ipuuem, yuuTsiBas
9KCIIAaHCUBHBIN XapaKTEP BIACTH, JIIOAX HE TOJKHBI XKJIATh OT HEE
MUJIOCTH, & TBEPIO OrPaHUYMBATh €€ JICUCTBUS U3HAYAILHO 3a-
KPEIUIEHHBIMU 32 HElO (PYHKLUAMMU.

B koHIEe 3TOrO *€ CrosieTusa uaeu I'pouurs Mosydusam mnpo-
JOJDKEHUE M pa3BUTHE B (prstocodckoM TBopuecTBe xona JIok-
Ka, KOTOpPBI B CBOEH JJOTOBOPHOW TEOPUU TOCYAAPCTBA CIHELH-
aJIbHO MOJYEPKUBAJI, YTO B TAKOM T'OCYAAPCTBE JIOJKEH TOCHO/-
CTBOBATh CIPABEIMBBIN 3aKOH, MPU3HAIOIINNA MPUOPUTET €CTe-
CTBEHHBIX Y HEOTUYK/IaeMbIX TIPaB U CBOOO] YeIOBEKa U 3aIlH-
AN X BJIACTHBIMU cpejcTBamMu. Hannuve Takux mpaB u
cB00O/1 00YCIOBIMBAET MPABOMEPHOCTh COMPOTUBIIEHUS JTIOOBIM
TMOMBITKAM MX YILIEMJIEHUs WIKA NpUTeCHeHUs Jiiogen. B nporu-
BOJICMCTBUM TPOU3BOJIY BJIACTHU, O MHEHUIO JIOKKa, yMeCTHBI
Y ONPaB/IaHHBI JTIOOBIE 3aKOHHBIE CPEJCTBA U METOMIbI, BKITIOUAST
cyneOHble riporiecchl. Ho Bce-Taku IJ1aBHBIM YCJIOBUEM U CIIOCO-
OOM rapaHTUPOBAHM S ECTECTBEHHBIX MPAB JIOJEH B rOCYIapCTBE,
10 ero yOeKICHUIO, SIBJISIETCS pa3/esieHre BJIacTei Ha 3aKOHO/Ia-
TeJIbHYI0, TIPABUTEJILCTBEHHYIO U «COI03HYI0». CyIllecTBOBaHUE
1 (PyHKIIMOHMPOBAHUE CAMOCTOSITEJIbHBIX, HE3AaBUCUMBIX U PaB-
HOIPaBHbIX MHCTUTYTOB I'OCYJapCTBEHHON BJIACTH — 3TO IJIaB-
HBIM TapaHT OT MOJUTUYECKOIO MPOU3BOJIA U BMEIIATE/ILCTBA B
YACTHYIO ’KM3Hb JIofied. B 3TOM ciyuyae U 10puaudecKkue ycra-
HOBJIEHM 1 BJIACTH TAKKE MOJIHEE BbIPAXKAIOT U 3AIIMIIAI0T OCHOB-
Hble TIpaBa U CBOOOMBI IPakJaH WM MOAJAHHBIX. B 1iemom xe,
1o Meicau JIOKKa, Bl1acTh 00s13aHa yBaKaTh U MPU3HABATH TpaBa



U cBOOOIBI JIONIEH, N3aBaTh TaKMe 3aKOHbI, KOTOPbIE COOTBET-
CTBYIOT MM M UX 3allMLIAIOT.

dunocodckoe 060CHOBaHME MPUHLIMIIA pa3/ieieHus BiacTel
JoBen 10 sormveckoro 3aBepuieHus Ilapnb MoHTecKbE, yen
TpakTar «O yxe 3aKOHOB» (1748) yxe COmepKUT IEMEHTHI HE
TOJIBKO (PHIIOCO(PCKOro, HO U coLuMoIornyeckoro anammsa. Ilo
MHeHuo K. KapOoHbe, B 3TON KHUTE «Iepeji HAaMU yke I0pH-
JMYecKasi COIMONIOTHsl, CTaBInas Haykoi» 4. B cBoem Tpakrtate
MoHTeCKbE He TOIBKO (POPMYIHUPYET KIACCUUECKYIO TPUa/ly BET-
Bel BJIACTH (3aKOHOJATEIbHYIO, HCIIOTHUTEIBHYIO U CyleOHYIO),
HO U MOKAa3bIBAET COOTHOIIIEHUE 3aKOHOB, U3/1aBAEMBIX IOCYIap-
CTBOM, C pa3JMYHbIMU OOIIECTBEHHBIMU siBJIeHUsIMUA. OH OTMe-
YaeT, YTO 3aKOHBI U MPABO B 11EJIOM 00YCJIOBIUBAIOTCS IEJION CO-
BOKYITHOCTBIO Pa3JIMYHBIX OOCTOSTEBCTB: (POPMOI MPABJICHMS,
HpaBamH, 0OblYasIMHU, JieMOrpauyecKUMU U ITPUPOIHO-KIUMA-
TUYeCKUMU (pakTopamMu. OH Takke MUILET O CIPABEAJIUBOCTU
€CTECTBEHHOTO TpaBa, WAYIIEro OT OOIIEeCTBA U MPOUCTEKAIO-
LIEr0 M3 MPUPOIBI YeJIOBEKa. Takxke NEHHOCTAM Cnpageonuso-
cmu JOJDKHBI COOTBETCTBOBATh BCE 3aKOHBI, U3/1aBAEMBIE TOCY-
JApCTBOM Ha OCHOBE PallMOHAJTMCTUYECKUX Hayall.

Crnenyer 3aMeTUTb, YTO MOJIUTUKO-COLIMOJIOTUYECKHE U Tpa-
BOBBIE CIOKETHl BCTPEUAIOTCS TAKXKE B TPyAax TaKMX (PpaHILy3-
ckux npocserutenierd XVIII B., kak Bonbrep, Pycco u duapo.
Hanpumep, Bosnbrep TAroren Kk coluosoruu 31paBoro CMbicia u
MOJYEPKUBAJI POJIb YEJIOBEYECKOM BOJIM B (DOPMUPOBAHUU MPa-

14 KapGombe XK. Ykas. cou. C. 80.



Ba U IOPUIMYECKUX yCTaHOBJIeHU. OH cuuTall, 4TO B I0pUIMYE-
CKUX aKTaX BCEr/ia MPUCYTCTBYIOT XUTPOCTh M OOMaH CO CTOPO-
Hbl BiacTByOIMX. OH U3peK 3HAMEHUTYIO (pOpMYJTy, COIJIaCHO
KOTOPOH 3aKOHBI «JeJIaeT TOT, KOMY 3TO BBITOAHO». B oTimune
oT Hero, Pycco cumran, 4To cylecTByeT onpeaeseHHOe pa3iu-
qrie Mek/1y HpaBaMH 1 HOpMaMH TpaBa, KOTOpbIe HECYT Ha cebe
nevarh JIMYHOCTH 3akoHoaarens. [Toatomy Pycco paccmarpusain
IIPABOBbIE MHCTUTYTHI HE B X IOPUIUYECKOM BUJE, a B peab-
HoMm. Hakonen, cinemyer ckaszarh u o JIuapo, KOTOpBIM Mpociia-
BWJICS 3aMevYaHUsIMU Ha poekT CBona 3akoHoB Exarepunsi 11, a
TaK’Ke MPUBEPKEHHOCTHIO UEE IBOMIOIMOHU3MA B OTHOILIEHUU
€CTECTBEHHOI'0 IIPaBa, KOTOPYIO OH OTPA3MUJI B CBOEH «DHIMUKJIIO-
neuu».

HakoHen, 3akJIIOUMTENIbHBIM — ITYHKTOM  (pUJI0CO(PCKOM
MPEIbICTOPUM TTPAaBOBOM COIMOJIOTMM  CTajla KJIacCUYecKast
Hemelkas ¢unocodpus B june Mmmanymna Kanta u I'eopra
Buibrensma @punpuxa ['erens (XVIII-XIX BB.). Kant B cBOEM
MeTa(pU3NYECKOM YYEHHUH O MOPAJIM Y MPaBe OCYIIECTBUJ Y-
OoKkMi1 aHaM3 ecTecTBeHHOro mnpasa. [locnennee, mo ero MHe-
HUIO, €CTh MPOSIBIEHUE MTPAKTUUECKOIO pasyMa U CPECTBO CO-
I71aCOBaHUsI Yepe3 roCy1apCTBEHHYIO BIACTb KOH(PJIMKTHBIX WH-
TepecoB IrpaXJaH U MOJJIaHHHIX B obriecTBe. [IpaBy mo camoit
CBOEH MpHpoJIe JA0JIKHA MPUHAJIJISKATh BEPXOBHAS BJIACTh B 00-
1IecTBe, 00 OHO, N0 MbIC/U prII0coda, OrpaHUUMBAET CBOOOLY
KaXJIOrO YCJIOBUEM €€ COIIachsi CO CBOOONION BCeX JIPYruXx, Ha-
CKOJIBKO 3TO BO3MOXKHO IO 00ITIeMy 3aKOHY AKCHOMaMU BCE0O-



IIEr0 IPABOBOIO COCTOSIHMS T'PakJaH B rOCYAapCTBE SIBJISIOTCS,
BO-TIEPBBIX, CBOOOA KAKIOTO YEIOBEKA; BO-BTOPHIX, PABEHCTBO
BCEX JIIO/IeN KaK MOJJIAaHHBIX WM IPaklaH; B-TPETbUX, CAMOCTO-
SITEIbHOCTh KaXKJIOTO WiieHa IPakIaHCKOTo OOIIeCcTBa.

Ha ypoBeHb BBICOKHUX MBICIUTEIBHBIX OOOOIIEHWIA MOIHSIT
(putocopuro npasa I'eresib B cBoeM TpakTare «Punocodus npa-
Ba» (1820). OH yTBepxaan, uto cdhepy npapa oOpa3yer HaINI-
Hoe ObITHe CBOOO/IbI, a TOYBOH ITpaBa sIBJSAETCs CBOOOHAS BOJIS
moaet. [Toatomy cructema rnpaBa ecTh HAPCTBO peaTM30BaHHOU
cBOOOMBI, MUP AyXa ¥ ero (ayxa) Bropas npupona . ['erens pas-
paboTat TakkKe OPUTMHAIBHBIN aJTOPUTM TTO3TAITHOTO PA3BUTHUS
CBOOO/IHOM BOJIM K IpaBy.

1. Haumnaetcs 310 pa3Butue yepe3 aOCTPAKTHYIO (€IMHUY-
HYIO) BOJIIO JIMYHOCTH, TIOCPEJICTBOM KOTOPOW peanm3yercst ad-
COJIIOTHOE TPaBO YeJIOBEKA Ha MPUCBOEHUE BCEX Belllel M Kax-
JIbIIA TIOJTyYaeT MPaBo BKJIAAbIBATH CBOIO BOJIO B JIIOOYIO BEIllb.

15 Cwm.: Terens . B. ®. Cou. T. 7. M.: [Momutuzpar, 1974. C. 31.
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