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VYBaxaempble unrarem!

OpranuzaionHeli  komurter I[lepMckoro KoHrpecca yue-
HBIX-IOPUCTOB COBMECTHO C M3/aTeIbcTBOM «CTaTyT» MpeacTaB-
JISIOT BallleMy BHAMAHUIO OYepeTHON COOPHUK M30paHHBIX Ma-
TepUasoB KOHrpecca, cocrosiierocsi B 2016 r.

Me:xpervuoHaabHbIi POCCUUCKUN (DOPYM KJIACCUYECKOM I0pU-
JMYECKOl yHUBepcuTeTcKol Hayku «CeapMoit [lepMckuid KOH-
rpecc YUeHbIX-I0pUCTOB» ObLT mocBsiieH 100-neTHeMy 100m1e10
Ilepmckoro yHuBepcuTeTa M opuauyeckoro ¢akyiasrera. Ot-
KkpeiTe B 1916 1. B [lepmu B cocraBe yHUBEPCUTETA I0pUANYE-
CKOro (haKyJbTeTa MOJIOKUIIO HavajIo IpUAMIECKOMY 00pa3oBa-
HUIO Ha Ypaie.

B 1o0uneiinpii rog yuyactue B paboTe KOHrpecca HpUHS-
m 6onee 350 y4yeHBIX-IPAaBOBEJOB M MPAKTUUECKUX paOOTHHU-
KOB. McnomHUTENbHBI KOMUTET KOHrpecca oTodpas Hanbosee
3HAYMMBblE M WHTEPECHbIC MOKJA/Abl, TE3UCH KOTOPHIX W IyO-
JIMKYIOTCSI B HacTosIeM M3JaHuu. Jlokjaapl BceX y4aCTHUKOB
(popyma pa3merieHsl Ha cailTe KOHrpecca Io anpecy: hittp://
permcongress.com/7thcongress.

CO0pHHK M30paHHBIX MAaTEPUAIOB OTKPHIBAIOT JOKJIAIbI TIIe-
HApHBIX AOKJIATUMKOB. [lanee cienyior JOKJIaapl yYaCTHUKOB
KOHI'pecca, CrpylIMpPOBaHHbIE TI0 OTPACIEBbIM IIPABOBBIM Hay-
KaMm.

Hacrosimmii cooparK MaTepraioB KoHrpecca «CtaTyT» u3na-



eT yke B ueTBepThiii pa3'. Ot umenn Oprromutera u Mcnonkoma
KOHTpecca Onarogapum u3aateabcTBo «CTaTyT» 3a MHOTOJIETHEe
COTPY/IHUYECTBO M MOMOIIb B JIOBEJCHUM PE3YJIbTaTOB pabOThI
KOHI'pecca /10 HayYHOU OOIIECTBEHHOCTU U ITMPOKON YUTATE b~
CKOW ayIUTOPHUHU.

Bamecrutensb npeacenarenss Oprkomutera [lepMCcKOro KoH-
rpecca y4eHbIX-IOpUCTOB, JOKTOP IOPUANIECKUX HayK, Mpodec-
cop

B.I". T'ony61i0B

3amectutenp npenacenarens Mcnonkoma Ilepmckoro koH-
rpecca yYeHbIX-IOpPHCTOB, JIOKTOP IOPUINYECKUX HayK, mpodec-
cop

O.A. Ky3Henoa

! Mecroit IMepmckmii koHrpecc ydeHbIX-fopuctoB (T. Ilepmb, 16-17 oxTs0ps
2015 r.): N36pannbie Matepuaisl / OtB. pen. B.I'. Tonyoos, O.A. Ky3sHeroa. M.:
Craryr, 2016; ITareiit [Tepmckuil KOHrpecc yueHbIx-opuctoB (r. [lepmb, 24-25 ok-
Ts10pst 2014 r.): N36pannsie matepuaint / Ote. pen. B.I'. T'ony61os, O.A. Ky3Herosa.
M.: Craryt, 2015; Yereprsiii Ilepmckuil MexJyHApOAHbIA KOHIPECC YUEHBIX-I0PU-
ctoB (r. Ilepmb, 18—19 oxTsa6ps 2013 r.): M36pannsle Matepuans: / OtB. pen. B.I.
Tony6uo, O.A. Ky3nenosa. M.: Craryt, 2014.



IliieHapHbIe JOKJIAbI

b.M. I'onraJjio, 10KTOp
pUANYECKHX HAyK, npodeccop,
3aBeayommnn kadeapou
rpa:xxaanckoro npasa ®I'bOY BO
«YpaJbCKuil rocyapcTBeHHbIH
IOPUIAYEeCKUI YHUBEPCUTET»
CosBeTrckasi npaBoBas
HAyKa U CeroJHsIIHUMI 1eHb

CoBerckas mpaBoBasi Hayka ropawiach coooil. CerogHs, He
yTpyXasi cedst IITyOOKOMBICIIEHHBIMH PACCYKACHUSIMU, OOBIYHO
KOHCTaTUPYIOT, YTO OHA ObUIa M/1€0JIOTN3HPOBAHA .

JleiicTBUTEIbHO, IPABOBAs HayKa UCXOMJIa U3 HEOOXOAUMO-
CTH yKa3aTbh MPaBUIBHOCTh MAPKCUCTCKO-JICHUHCKUX UJIEH, TTpe-
UMYIIIECTBA COBETCKOU MTPABOBOM CUCTEMBI, BEPHOCTH TTOJIUTHKE
naptuu (KITCC, npyroii He ObIIO), TOPOKU OypKya3HBIX U PEBH-
3MOHHMCTCKUX MPABOBBIX TEOPUM U T. JI. U T. II.

Ho He 310 ke riaBHoe. Ko3bMa IIpyTKOB nipusbiBai: «3pu B
KopeHb!» Takoro pona «3akJIMHAHKS» B IIUBUJIUCTUKE U B OOJTb-



IIMHCTBE PYTrHX OTPACIEBBIX HAyK ObLTM HEOOXOAMMBIMHU, HO
OTHIOZIb He TJIaBHBIMU. Hampumep, ripu HarmvcaHuu pabOTHI IO
’KWJIMILHOMY TIpaBy IMojiarajiock HaumHath co cjioB K. Mapkca o
TOM, 4TO, MPEXKJIE YeEM TBOPUTh UCTOPUIO, JTIOAU AOIKHBI UMETh
NUIILY, OAEXKIY, KUjbe... 3aTeM TpeOOBaJOCh OTMETHUTh, YTO
MapTysi U MPABUTEIBCTBO B COOTBETCTBHM C uaesiMU Besmkon
OKTAOPbCKOU COIUATMCTUYECKON PEBOJTIONUU HEYKJIOHHO TTPO-
BOIAT TOJIMTUKY, HAIlPABJIEHHYIO Ha [ajibHEHIlee YIydlleHue
JKWIMIIHBIX YCIIOBUI COBETCKMX IpaxjaH. CiefoBaio ykas3arb
JOCTUKEHHUS B COOTBETCTBYIOLIEU cepe (KOTMYECTBO MOCTPO-
€HHBIX «KBaJPAaTHBIX METPOB», UUCIIO CEMEU, YTyUIIMBIINX KU-
JIMIIHBIE YCIIOBUS, U T. 1.). HyXHO ObLIO yOMSIHYTb B TOW WU
MHOW Mepe OTHOCSIIMECS K TeME PEIIeHUsI OUYEPEAHOro Che3/ia
naptuu 1 [Tnenyma 11K KIICC. Hakonen, Ha/io ObUTO IPUBECTH
uutary u3 peun I'enepanbHoro cekperaps LIK KIICC.

CooTBeTCTBYIOIIKE TOJIOKEHNS 3aHUMAJIN OfIHY-JBE CTPaHU-
1Bl TEKCTA. A MOCJIE ITOr0 XapaKTePU30BAIUCH KUMIIIHbIE POH-
Jbl, paCCMaTPUBAJIMCh OCHOBAHMS MPU3HAHUS IPAKAAH HYKa-
IOIIMMHUCS B YJIYUIIIEHUU KWIAIIHBIX YCJIOBUM, aHATU3UPOBAJI-
Cs1 IOTOBOP HaliMa >KMJI0ro MOMEUIEHU s Kak OCHOBAHUSI BO3HUK-
HOBEHHSI KWJIMIIHOTO MPABOOTHOILIEHUSI M KCCIIEIOBAJIOCH Ca-
MO 3TO NMPABOOTHOIIEHHE (CYyObEKTHI, 00BEKTHI, COEPKAHUE, €TO
JUHAMUKA U TIP.), ONPEAEIATIOCh TPABOBOE MOJIOKEHUE KUJTUILL-
HO-CTPOUTENIbHBIX KOOTIEPAaTHUBOB, a TAKKe MpaBa U 00sS3aHHOCTU
YJIEHOB TaKMX KOOMEpPaTuBOB U T. [. U T. II.

B pesynbrare nosiBAiach IOCTaTOYHO CTPOWMHAS KOHUEMIMS



KWIMIIHOTO TPaBa. YINOMSIHYTbIE «apXUTEKTYPHbIE W3IIHIIIe-
CTBa» (3aKJIMHAHUs) HUCKOJIbKO ee He moptAT. [loBropum eie
pa3: oHU ObLIM HEOOXOAUMBI (TIPUMEPHO KaK MPUBETCTBECHHBIE
CJIOBA, TaK ObLJIO MPUHSTO) U 0€3 HUX KOHIIENIMU He TIOSIBUIOChH
OBI.

D10 puMep U3 00IACTU TOCTATOYHO KOHKPETHBIX (ITPUKJIA]I-
HBIX ) IPABOBBIX UCCJIe10BaHUM. HO, Kak M3BECTHO, HAYKa CHJIb-
Ha 0000meHusMu. B 310l cepe coBeTCKOW MpPaBOBOM Ha-
YK€ TOXE €CTh 4eM ropauTbcs. loCTaTOYHO BCHOMHUTH y4e-
HUS O MpeJMeTe TPaXIAaHCKOro TMpaBa (Ipexne Bcero, pado-
ol C.C. AnekceeBa, C.H. bparycs, O.A. KpacaBuukoBa), Me-
TOJ€e I'Pa)XJaHCKO-IIPABOBOIO PEryJupoBaHUs (IIpexXIe BCEro,
Tpyasl B.®. fkoBneBa), rpaxaaHCKOM NPABOOTHOINEHNH (KC-
cnegoBanus O.C. Nodpde, O.A. Kpacapuukosa, P.O. Xandu-
HOW), opuandyeckux gakrax (padorsl O.A. KpacaBunkosa),
OTBETCTBEHHOCTH M MHOTME Jpyrue (pyHIaMeHTasbHbIE UC-
CJieIOBaHus1. 3HaY€HKE UX MepeOlIeHUTh HEBO3MOXHO. COOTBET-
CTBYIOIIIME UACU KUBYT U CETOHA (B TOM YKCJIE B 3aKOHE U TEO-
puM), XOTS ¥ 3a4acTyI0 O0e3 YIIOMUHAHUS UX aBTOPOB.

Pe3ynbraThl JesATEbHOCTA COBETCKUX YUYEHBIX MCIIOIb30Ba-
JIUCh U UCHIONB3YIOTCSl B 3aKOHOTBOPYECKON AESITeIbHOCTH, IIPU
(bopmupoBanuK emUHOOOpa3HOW CyHeOHOW TPAKTUKWA W TIp.
[Ipuuem um B coBpemeHHoM Poccun. BenomuuMm, Hampumep,
I'paxmanckuii koneke Poccuiickoit ®epeparuu — Ha (poHe Bcero
POCCHIICKOTO 3aKOHOJATENILCTBA COBEPILIEHHO 3aMeyaTesbHbIi,
OBITh MOXET, YHUKAIbHbIN 3aKk0H. (K coxanenuio, psii u3MeHe-



HUW W JOTIOJTHEHWH, BHECEHHBbIX B IOCJIEAHEee BpeMsi, MOPTAT
O4eHb JOOPOTHO cpadOTaHHBIN KoAeKe.) Pabovast rpymma 1o ero
TIO/ITOTOBKE COCTOsIIA M3 OJIECTSIIIUX COBETCKMX, a 3aTeM POC-
cuiickux yueHbix, Takux kKak C.C. AunekceeB, B.®. fkosies,
A.JL. Makosckuii, E.A. Cyxanos, B.B. Burpsinckuii, I1.B. Kpa-
mieHnHHUKOB, C.A. XoxJyoB, M.U. bparunckuit u zip.

EcTecTBeHHO, B COBETCKME BpeMeHa (KaK U CerojiHsl) MosiBs-
JICh pabOThI, B KOTOPBIX UCOJIOTHs OblJIa Ha TIEPBOM ILJIaHE, OT-
MEUYEHHbIE CXOJACTUKOM, «(pUIIONOTUEN IOPUCTIPYIEHITUN» (UT-
poOM B CJIOBAa) M MMEIOLIME MACCy MHBIX HeJocTatkoB. OpHa-
KO, YUUTBIBAs 3TO, HE CJIeAyeT «Ma3aTh YepHOW KPACKOW» BCIO
COBETCKYI0 IOpUAMYECKYI0 HayKy. B 1ieJjoM OHa 3aciyKuBaer
YBKHTEJIBHOTO K ceOe oTHomenus. Ho, KoHeYHO, He0OXOIMMO
CTPSIXHYTb BCE HAHOCHOE, BCIO IIIETyXY.

C navana 1990-X rr. HAYAJIMCh KOPEHHBIE COLIMATBHO-IKOHO-
MUYEeCKHe TpeoOpa3oBaHUsl, MPOUCXOANT JIOMKA aJMHUHHCTpPA-
TUBHO-KOMAHJIHOM CHUCTeMBbl M T. 1. EcrecTBeHHO, Havamach u
«Oopb0Oa 3a mpaBo». FOpuandeckasi Hayka, KOHEUYHO, HE MOIJIA
octatbcs B cropoHe. OHAKO HApsAY C ycrexaMu ObLIM U MPO-
BaJIbl. TaK, K YMCITy YCIIEXOB OTHOCUTCSI TEOPETUUYECKOE U TTPaK-
THUYECKOoe oOecrieueHne MpaBoBO HAYKOW pa3paOOTKU U MTPUHSI-
TUSA PAa YPE3BBIYAVHO BAXKHBIX 3aKOHOB. B TOM umcne stomy
CHOCOOCTBOBAJIO TO, UTO B 3aKOHOAATENILHBIX OpraHax padoTayiv
takue yueHsle, Kak C.C. Anekcees, }0.X. KanmbikoB, A.A. Co6-
Yak U Jp.

K uuciy ycrexoB, HECOMHEHHO, OTHOCUTCSI U OCBOOOXK/Ie-



HUE I0PUINYECKON HAYKU OT TaK Ha3bIBAEMbIX UIEOJIOTUYECKUX
MyT, PaclpOCTPaHEHNE CPABHUTEILHOTO TTPABOBEICHUSI, O1aro-
Japsi YemMy Mbl CMOIJIM UCTIOJIb30BaTh OMBIT JPYTUX CTpaH, U Jp.

OnHOBPEMEHHO JOCTATOYHO HIMPOKOE PaclpoCTPAHEHUE T10-
JIyYWJ1 MHCTPYMEHTAJIbHBIN MOJXO0M K MpaBy, IpU KOTOPOM Ipa-
BO PacCMaTpPUBAJIOCh KaK HEUTO TpeThecTeneHHoe. Ctaa nory-
JIIPHOM Uiesl, B COOTBETCTBUM C KOTOPOW HANMCAaHUE 3aKOHOB
— CJIMIIIKOM CEPbE3HOE JeJI0, YTOOBI €r0 MOXKHO OBLIO JIOBEPSIThH
fopuctam. Hekpurndeckoe (4ToOBl He cKa3aTh OE3yMHOE) 3aUM-
CTBOBAHUE U[IEH, BOTUIOIEHHBIX B MHOCTPAHHOM 3aKOHOJATEb-
CTBE, CTAJIO Ype3BbIUAHO pacnpocTpaHeHHbIM. [Ipuuem Hepes-
KO «B OJIHOW YIPSI)KKE» OKa3bIBAIMCh «KOHb U TPENETHAS JIaHb»,
KOI/Ia CMELIMBAJIOCh HECOBMECTUMOE. Tak, MPeCcIOBYThIi 3aKOH
PCOCP ot 25 aexadps 1990 r. Ne 445-1 «O npeanpusATusax u
TpeANPUHUMATEILCKON JAeSITeIbHOCTH» TIPEJICTABIIST COO0M Me-
XaHUYEeCKoe, MPOTUBOPEUYNBOE 0ObeIMHEHNE HOPM, CBOMCTBEH-
HBIX AHIJIO-CAKCOHCKOMY MpaBy, U TOJIOKEHUN, XapaKTePHbIX
JUIS1 €eBPOIEMCKOrO KOHTUHEHTAIBHOTO MpaBa. (Kcratu, Hanucan
3aKOH 9KOHOMUCTAMHU. )

OnHOBpPEMEHHO MOPULIAETCS] COBETCKOE M POCCUICKOE MPaBo,
COBETCKasl M poccuiicKasi mpaBoBasi Hayka. M nomnpocty urHo-
pUpYeTCs U TO, U IPYroe.

[Tpu paccMoTpeHnu Kakoi-1u00 mpoOieMsbl pearaeTcs He
HCKATh I[yTU €€ Pa3peuieHUs] C yYeTOM MPEeIIIECTBYIOLIETO
OMbITa, cCnelU(UKN OTHOIIEHUH, THOCTPAHHOTO 3aKOHOATEb-
CTBa Y MPAKTUKU €rO MPUMEHEHU s, a TAKKe TPUHUMAsI BO BHU-



MaHue JIpyrue (pakTopbl, UMelolMe (MOTyIIUe UMETh) 3HAYEHUE.
BmecTo 3TOro pekomeHnayercst mornpocTy HETMKOM BOCHPUHSATh
pelieHue, U30paHHOE B TOW WJIM WHOM TaK Ha3bIBAEMOW IVBH-
JIM30BaHHOM CTpaHe. BIUloTh 0 TOro, 4to MHOIAA CYUTAIOT 1e-
JIeco0Opa3HbIM MIPOCTO TEPEBECTH Ha PYCCKH SI3BIK COOTBET-
CTBYIOILIKE [TPABOBBIE HOPMbI IHOCTPAHHOTO 3aKOHO/IATENIbCTBA U
BKJIIOYMTh TaKUE K€ MPaBWIa B POCCUICKOE I'PakJAaHCKOE 3aKO-
HOZATEJNLCTBO. (B nocnenqHuil pa3 CTaIKMBAJIMCh C TAKUM MOJXO-
JIOM TIpUA 0OCYXJICHUM 3aKOHOMPOEKTa 0 pehOpMUPOBAHUM Ha-
CJIEICTBEHHOTO MpaBa. Jleckath, K 4eMy n300peTaTh YTO-TO O Ha-
cneacreeHHoM jjoropope? Hano nepeBectr Hopmbl I'T'Y o Hem u
BKJIIOUMTh B 'K P®.)

B nocneanue roapl coBeTckasi paBoBasi HayKa, Kak MpaBU-
J0, urHopupyertcs. [Ipuyem yainie Bcero npu pacCMOTPEHUH TOTO
WJIM MTHOTO BOIIPOCA, KOTOPBIA UCCIIEOBAJICS COBETCKOM MPABO-
BOI1 HayKoM, 00 3ToM (pakTe Aaxe He yrnomuHaetcs. Takoe pac-
CMOTpEeHME BeJeTCsl Kak Obl C HyJIs, Kak OyITO O HEro HUYero
He ObUTO. A ec/i ¥ BCTIOMUHAIOT O MPOIIJIOM, TO OY€Hb YacTo
TOJIBKO ISl TOTO, YTOOBI «OpOCUTh B HEro KameHb». Kakoii-To
«IIOCTMOJIEPHU3M».

[IpekoHeHue nepe paBoM (JIUTEPATYPOM, TPAKTUKOM MPH-
MEHEHUsI MPABOBBIX HOPM U T. I.) TaK HA3bIBAEMBIX LIMBUJIU-
30BaHHBIX T'OCYJAPCTB MOYUYUJIO IIMpOYaMIliee pacnpocTpaHe-
H1e. OObIYHO CHavYasla KOHCTaTUpYyeTCsl yIepOHOCTh (HeJOCTaT-
KU pa3IMYHOro pojia) HAIIEro rpasa (3aKOHOAATENILCTBA, TEOPe-
THUYECKUX M3bICKAHUH CY[eOHOM MPAKTHKH U T. I1.), 4 3aTEM B Ka-



JyecTBe 00pasiia MPUBOIUTCS PEIIeHHe, PUHSITOE B «IIUBUIN30-
BaHHOW» CTpaHe.

[Ncuxonornyecku Takod MOAXO[ YpEe3BbIUAHO MpUBJIEKaTE-
JeH. Bmecto Toro 4ytoObl BHICTpauBaTh Kakue-TO KOHCTPYKIMU
(M3y4arh OIBIT | T. I1.), OEpeTcss MPaBUJIO, KOTOPOE C YCIIEXOM
peayM3yeTcsl B yCHelHOM (MMEeHHO Tak!) crpane. Pa3 oHO 3¢-
(pekTHBHO B TOW (yCHEIIHOI) CTpaHe, TO JAOKHO paboTaTh U Yy
Hac. Moxer, 1 Tak. OgHaKo Kax/aasi IpaBoBasi HOpMa JIEMCTBY-
€T B CHCTeMe HOPM, B OIIPEJEIEHHBIX 9KOHOMUYECKHX U UHBIX
YCJIOBUSIX, PETYAMPYET OTHOIIEHHUS C yIaCTHEM CyObEKTOB, Mpa-
BOCO3HaHUeE (2 Takxe 00pa3oBaTesIbHbII, KyJIbTYPHbIA YPOBEHb)
KOTOPBIX pazinyaercs... K ToMy ke, «4TO pycCKOMY XOPOILIO, TO
HEMILy CMEPThb» (BIIPOYEM, MHOI/IA 3TA IOTOBOPKA BHIIJISIUT MO-
WHOMY: YTO HEMILY XOPOILO, TO pycCKOMY cMepTh). CyTb B TOM,
YTO HEYTO IOJIE3HOE, XOpoulee JJisl OJHUX (M B ONPEESIEHHbIX
YCIJIOBUSIX) MOKET ObITh a0COTIOTHO HEYMECTHBIM ISl IPYTHX (B
NOIOOHBIX WJTM UHBIX YCIIOBUSIX).

Paccyxpaarb 0 COBETCKOU MPaBOBOM HayKe B COMOCTABJICHUU
C HBIHEIIHUM JTHEM MOXHO €lIE U ellIe.

Ho nipu aTOM, 1yMaeTcst, HeOOXOAMMO «3a AePEBbMU BUIECTh
JIec».

@ B coBeTcKoil I0pUIMUECcKON HayKe ObLJIO HEMAJIO IIeTyXH,
OJJHAKO MHOT'ME €€ H/IeH aKTyaJbHbI U CErOIHS.

@ Bocnpustue MHOCTpaHHOTO onbiTa Heooxonumo. Ho ¢ yue-
TOM psifia (paKTOPOB (TPAIUIUI, OIBITA U TIP.).

@ [lonyurBIIMI MIMPOKOE PACHPOCTPAHEHNE «IOPUINIECKHUI



MOCTMOJIEPHU3M» YIIPEYEH.



N.B. PeabkuH, Kanauaart
IOPUIUYeCKUX HAYK, 3aMeCTHTEeJIb
npejcenaTeJisi NpaBJeHNsI
Accommanuu wpuctoB Poccun
NHCTPYMEHTHI KOHTPOJISI KauecTBa
BbICHIET0 IOPHUIMYECKOr0 00pa3oBaHMs
Ha COBpEeMEHHOM JTalle B COOTBETCTBHH
¢ TpeOOBaHUSAMH PHIHKA TPYy/JAA

Borpochl Ka4ecTBa BBICIIETO IOPUIMIECKOr0 00pa30BaHMsI —
3TO He TOJIBKO BOITPOCHI ITPABOBOTO PEryJIMPOBaHMS, HO M CO3/1a-
HHE Ha MPAKTHUKe KAYeCTBEHHBIX MHCTUTYTOB, CIIOCOOHBIX 00ec-
MEYUTh PEeATH3AIMIO TIPABOBbIX HOpMZ. B mocneqHue roabl Mbl
MJEM I10 IyTH CTAHOBJICHHSI TAKUX MHCTUTYTOB, XOTS 3TOT HPO-
IeCC 3aTSHYJICS 110 BPEMEHH.

CHUKeHHE KayecTBa IOPUIMYECKOro 0O0pa3oBaHUs, C KOTO-
pBIM Hallla cTpaHa CToNKHYyJach B Hauane XXI B., ObUIO BbI3Ba-
HO OTYACTH OOBEKTUBHBIMU PUIMHAMU: MACCOBBIM XapPaKTEPOM
IOPUAMYECKOrO 00pa30BaHUs, €ro KOMMepIHUaan3aiuen, o0b-

2 B jaHHOM cllydyae TepMHMH «MHCTUTYT» YIOTPEOIAETCS HAMU B IIIHPOKOM IKOHO-
MHYECKOM CMBIC/IC, KaK MPABMJIA U MEXaHU3MbI, 00ECIICUMBAIOIIE UX BHIIOIHCHIE.
Cwm. moppo6Hee: Hopm K. /lazaac. IHCTUTYTH 1 9KOHOMUYECKUH POCT: ICTOPUIECKOE
BBenenue // Anpbmanax THESIS. 1993. T. 1. Bemr. 2. C. 73.



SICHSIEMOU PHIHOYHOM MEOJ0rue, oTcyTcTBrueM 3heKTUBHBIX
MHCTPYMEHTOB KOHTPOJISI KauecTBa BhICIero oopazoBanusi. Kak
OTMEYaIoT 3apyOesKHbIe IKCTIEPTH, ceroqus B crpaHax bPUK Ha-
omonaertcst pactymias AuddepeHnmanys MexKaIy «MacCOBBIMI»
U «3JIMTHBIMW» YHUBepcuTeTaMu?. [1pu 3ToM KauecTBO 0Opa3o-
BaHMS B MAaCCOBOM CErMEHTE BBI3BIBAET B OOIECTBE MHOTO BO-
npocoB. ['ocynapcTBeHHast cucTeMa yrpaBJieHUs U PIHOK TpyJAa
OKa3aJI1Ch HE TOTOBBIMU K TAKOMY CLIEHAPUIO «PA3BUTUS».
Bmecre ¢ Tem Takas cutyais Oblia BbI3BaHA HE TOJIBKO MPO-
61eMaMy BHYTPH CUCTEMbI 0Opa30BaHMsI, HO TaKkKe BHEITHUMHU
npobieMami, MpexkJe BCero, ciadbiM B3auMOJIEICTBUEM MEX-
Iy PHIHKOM TpyZa U cuctemMon oOpasoBaHusi. Harpumep, B cTpa-
HaX C Pa3BUTOM SKOHOMHUKOW YBEJMYEHHE CIIpOoca Ha IOpHIU-
Jyeckoe 00pa3oBaHMe HE MPHUBEJO K MACCOBOMY MOSIBICHHIO Ha
PBIHKE TpyJa HeKBATU(UIIMPOBAHHBIX crieruaincToB. [Ipuunna
— B CaMOM MOJEJIM B3aUMOJIEHCTBUS PbIHKA TPYJa U CHUCTEMBI
00pa3oBaHMsI, KOTJA PHIHOK Tpy[a 4Yepe3 CHelUabHO CO3/aH-
Hble MHCTUTYTHI aKTUBHO BJIMSIET HA KA4eCTBO 0Opa30BaHUS U
00ecIeurBaeT 3alUTy OT HEKBAIU(PUIIMPOBAHHBIX KaapoB. Ta-
KMMH UHCTUTYTaMH B TOM YMCJIE SIBJISIOTCS AOMYCK IOPUCTOB Ha
PBIHOK TpyJa 4epe3 ChelMasibHblid SK3aMeH (JOMYCK B IOpUAU-
Jyeckylo npodeccuio) u mpodecCHOHATBHO-00IECTBEHHAs aK-
KpeauTalusl YUpexkJSHUN BbICIIEro I0pUIMYECKOro oOpa3oBa-
HUS. DTO NMPodeCCUOHATBHO-00IIECTBEHHbIE UHCTUTYThI, KOTO-

3 Kaproii M., Jlosiaka I1., Joccanu P. u dp. MaccoBoe Beiciee obpa3oBanue. Tpu-
ym¢p BPUK? M.: M3n. nom BII3, 2014. C. 19-20.



pble, Kak MpaBuIo, MPUMEHSIOTCS MPO(ECCUOHATBHBIM IOPUIN-
YEeCKMUM COOOIIECTBOM®.

B 3apyOexHOi mpakTuke Hepeako KBaaupHKalus IOpUcTa
MIPUCBAUBAETCS OTIEJIbHOM U HE3aBUCUMOM CHCTEMOM OLEHKHU
KBIM(PUKALMK, KOTOpasi CO3AEeTCsl, KaK MPaBUIIO, HALIMOHAb-
HOM acCOolMalMe IOPYUCTOB WM YIOJHOMOYEHHOM rocynap-
CTBEHHOM OpraHusauyen. JInio, uMenniee JUIUIOM O BBICIIEM
IOPUINYECKOM 0Opa30BaHUM, HE MOKET 3aHUMAThCS TPAKTUKOM,
MOKa He CIACT TaKUe 9K3aMEHbl U He MOTY4YUT CepTU]UKAT WK
VHOE TIOATBEP:KACHNE CBOeW KBanupukauuu. Tak, Hanpumep,
npoucxomut B CIIIA, Pecniyonuke Kopes, Amonuu u B HEKOTO-
PbIX IPYTUX CTpaHax’.

B psane crpan (A u Yanec, ['epmanus, ®@panius) Bbic-
IIee IOPUANIECKoe 00pa3oBaHKe SIBJISETCS JIMIIb TEPBBIM IIIa-
T'OM Ha MyTH K I0pUIMIecKoi mpodeccruu. BolmycKHIK By3a 0051-
3aH MPOWTH AONOJHUTENILHYIO MOArOTOBKY, BKJIIOYAIOIIYIO B Ce-
Os1 CTAXMPOBKU U CIIEIIUAIbHBIE KYPCBI, KOTOPbIE OPraHU3yI0TCS
npodeCCHOHATBHBIMU 00BbeAMHEHU MY I0prCTOB®. Takm oOpa-
30M, I0pUIMYECKOE COOOIIECTBO BO MHOTMX CTpaHax He mojara-

4 [pu 3TOM MBI HE yMaJIsieM pOJIb FOCYIAPCTBEHHOTO KOHTPOJISl KAYeCTBa BBICILIETO
IOpPUIIYECKOro 00pa30BaHMs M APYTMX Mep HErOCYHapCTBEHHOTO (OOIIECTBEHHOTIO)
KOHTPOJIS, BKJIIOYAs HAJIMYKE MTPOLEAY Pl BHYTPEHHETO KOHTPOJISI KauecTBa B CaMHX
BY3aXx.

3 Nlanubie MPUBOJSATCA MO MaTeprasiaM UCCIIeA0BaHHS, MPOBEIEHHOro Accoluaryei
topuctoB Poccum B 2011 T.

6 IOpunmaeckoe obpa3oBaHye: MOMCK HOBBIX CTaHAAPTOB KadecTBa. M.: MIH-T «IIpa-
BO OOIIECTBEHHBIX UHTEpecoB» (PILnet), 2013. C. 169.



€TCsI TOJIBKO JIMIIIh Ha Mephl TOCYIapPCTBEHHOTO KOHTPOJIS, a ca-
MO cO311aeT (PUJIBTPbI, KOTOPBIE 3AIIUILAIOT PHIHOK TPY/A OT MPO-
HUKHOBEHHSI HEKQUeCTBEHHO MOATOTOBJIEHHBIX I0PUCTOB.

YV Hac ¢ COBETCKMX BpeMEH BOCITPOU3BOAMTCS ApYyrasi MOJEITh
— poeCCUOHANIbHYIO KBATU(UKAIIMIO TPUCBAUBAET CaM BY3 Ha
BBIITYCKHBIX 9K3aMEHax, Uil 4ero um (OpMHUpYeTcsi rocynaap-
CTBEHHas1 3k3ameHaloHHas komuccus (I'9K). B nanHom ciy-
Yyae MPUCYTCTBYeT KOH(IMKT UHTEPECOB: By3 00yJaeT M OIHO-
BPEMEHHO KOHTPOJIMPYET Ka4eCTBO 3HAHUH, TIPUCBANBast KBAJIH-
(pukarmio. B coBeTckoe BpeMsi TOT KOH(IMKT CHUMAJICS B CUJTY
OTCYTCTBUSI KOMMEPUYECKUX MHTEPECOB By3a U MPUHITUTTHAIBHO
Jpyroi MojJieJIi KOHTPoJIs. B coBpeMeHHbIi nepuof, Korjaa oopa-
30BaHUE CTAJI0 KOMMEPIMAIN3UPOBATHCS U MOSBUIOCH MHOXKE-
CTBO YaCTHBIX MHCTUTYTOB, TaKasl MPAKTUKA CTajia SIBHO yIepo-
HOW: By3 HE MOXeT OObEKTUBHO OIICHUBATh Ka4eCTBO MOIrOTOB-
Ku. B pe3ynbrate Ha ppIHOK TPyJa B MAaCCOBOM KOJIMYECTBE BhI-
ITUTA IOPUCTHI C OYeHb HU3KOM KBaynuKkaruen. Jlaxe Kkorjga K-
3aMeHbI IPUHUMAIOT MPEJICTABUTENIN CAMUX paboToaaTesield B Co-
craBe 'K, 3T0T KOH(IIUKT MOIHOCTHIO HE MOKET ObITh YCTpaHEeH
Ha MHCTUTYIIMOHAJIBHOM YPOBHE B CUJTY MePCOHUUITTPOBAHHO-
ro XapakTepa TaKoro KOHTpoJisA. B 11eioM Hy’)KHO OTMETHUTb, UTO
Takasi MOJIeJIb PUCBOEHU I KBATM(PUKAIIMHU I0PUCTA HE COOTBET-
CTBYET CJIOKUBIIEHCS MEXYHAPOTHON MTPAKTUKE.

[ToaToMy TONBKO CO3AaHME MPUHITUITHAIIBHO JAPYTrON MHCTH-
TYIIMOHAJIbHOW MOJIEJIM B3aMMOJICUICTBUSI PhIHKA TPY/a U CUCTe-
MBI 0Opa30BaHUsI MOXET KapIUHAIBHO U3MEHUTH CUTYyaIuo. B



Hacrosiiiee BpeMsi B Poccur mosiBUITMCh HOBbIE MHCTPYMEHTBI
1T KOHTPOJIS KauecTBa 00pa30BaHUsI CO CTOPOHBI PhIHKA TPY-
Ja — npodeccroHabHble CTAaHJAPThl U cepTU(UKAIMA KBAIU-
(puxanuu. Yxe cpopmrpoBaHa 3aKkoHOJATEIbHAS OCHOBA JJIs1 KX
BHe/ipeHusi: PepepanbHbiil 3aK0oH OT 3 miosist 2016 r. Ne 239-03
«O He3aBUCUMOM OLIEHKE KBAJM(pUKALKA» (OIPEAEsAeT MpoLe-

Jypbl OLIEHKM KBasdpukanuu) u cr. 195 11952 Tpynosoro ko-
nekca PO (BBogAT noHATHE NMPO(ECCUOHAIBHOTO CTaHAAPTA), A
TaKXke TMOsIBJISIETCS TIOI3AKOHHOE PEryIMpPOBaHKE B 3TON cepe.

Bmecte ¢ TemM JaHHBIE MHCTPYMEHTHI 110 TeM WJIM UHBIM TPH-
YMHAM TIOKa He TOJyYIIU IIIMPOKOTO Pa3BUTHUS B IOPUCTIPY/IEH-
un. Poccuiickue paboTtonareny rmoka eine ¢iado BIUSIOT Ha Ka-
YeCTBO MOATOTOBKU IOPUCTOB, He (DOPMYJIUPYIOT CBOM TpeOOBa-
HUS K KQUeCTBY MX MOATOTOBKM B TPO(heCCUOHATIBHBIX CTaHIap-
Tax.

WpneanbHasi Monenb B3aUMOJICHCTBUS JBYX CUCTEM (IPaKTH-
KM U 00pa3oBaHMsI) MOIJIa Obl BBINJISAAETh CJASIYIONMM 0Opa-
30M. PaboTtomatenu pa3padarbiBalOT U BHEAPSIOT B YCTAHOBJICH-
HOM TIOpsIIKE MPOdEeCCUOHAIbHBIE CTaHIAPTHI, re (hOpPMYyJIU-
PYIOT CBOM TpeOOBaHUS K IOPUCTaM COOTBETCTBYIOIIMX CIIEITH-
anbHOCTel. By3bl (hopMHpYIOT M peau3yloT cBoM 0Opa3oBa-
TeJIbHbIE MPOTrpaMMbl B COOTBETCTBUU C TPeOOBAHUSAMH IPO-
(beccronanpHbix cTaHgapToB. OlieHKa KauyecTBa 0Opa3oBaTeib-
HBIX TPOrpaMM OCYILIECTBISETCS B paMKax MpodecCuoHab-
HO-OOIIECTBEHHOU aKKpeIUTAIIUK, KOTOpasi B HACTOSIIIIEe BpeMsl
ocyIecTBisieTcs: Accoruanyeit opuctoB Poccuu u psaaom apy-



TMX HErocyJapCTBEHHbIX OpraHU3alliii B COOTBETCTBUU CO CT.
96 denepanbHOro 3akoHa ot 29 mexadps 2012 r. Ne 273-03
«006 ob6pazoBanum B Poccuiickoit Penepanumn». B nepcrnektibe
npoheCCUOHATbHO-00IIECTBEHHAsl aKKpeJUTallisl MOXeT MOJI-
HOCTBIO 3aMEHUTh TOCY/IapCTBEHHYI0 akkpeauTauuwo. [Iprcsoe-
HUE KBAJM(UKALMH IOPUCTOB OCYILECTBIAETCS HE3aBUCUMBIMU
CUCTEMAMHU OLIEHKM W CepTU(UKALMU KBaIU(pUKaIUWA. PpIHOK
TpyZla OPUEHTUPYETCS Ha PE3YJIbTaThl JAHHBIX OLIEHOYHBIX IPO-
HEnyp.

Takas Mozens BIOMHE CIOCOOHA OOECTIEUNTh 3AIUTY PHIHKA
TpyZa OT HEKAYeCTBEHHbIX CHeUaTUCTOB. Tak:xe oHa OyJeT CTH-
MYJIMPOBaTh By3bl K MOBBIIIEHUIO KAUECTBA, MOCKOJILKY HanOo-
Jiee BOCTpeOOBaHbl OYIyT BBITYCKHUKHU Te€X BY30B, KOTOPBIE CTa-
OMIIBHO 00eCTIeYnBaIOT BHICOKUI YPOBEHb IOATOTOBKH IOPHICTOB.
Bmecte ¢ TeM rocynapcrBy U NnpoecCHOHAIBHOMY I0pUIrye-
CKOMY COOOIIIECTBY HEOOXOANMO MPUJIOKUTh CEPhE3HBIE YCUITHS
IUIsl CTAaHOBJIEHWS] HOBBIX MHCTUTYTOB OLIEHKM KayecTBa KBaJIU-
(bukaryu 1 KagecTBa BBICIIEro 00Opa30BaHMSI ISl IOPHCTOB.

He crout mymatsb, 4TO MpOIIece MpUBEIEHNsT POCCUHACKOTO 00-
pa3oBaHusl K KaueCTBEHHOMY (hopmary Oyaer OBICTPBIM U JieT-
KHM, TTOCKOJIBKY Ha 3TO HAKJIAJBIBAETCS OOIIEMUPOBON TPAH3UT
BBICIIIEr0 0Opa30BaHUs OT MOJEH KJIACCHUECKOTO YHUBEPCHUTE-
Ta ryMOOJBITOBCKOTO THIIA K YHUBEPCHUTETY HOBOW (popMaruu,
KOHTYPbI COOPKH KOTOPOT'O ITOKa HaXO[ATCS B HAYAJIbHOW CTaIuK
opmupoBanus.



E.B. BaBuiuH, 1OKTOp HOpUIAYECKHAX
HAYK, nIpogeccop, NPOPEKTOp
o Hay4yHoi paoore ®I'bOY BO
«CapartoBckas rocyjapcTBeHHas
OpUANYECcKast aKaJaeMus»
OOmecTBeHHBII HHTEpPEC
B IPa’kIaHCKOM IpaBe

YcrneniHoe pa3BUTHE TPaXkAAHCKOTO OOIIECTBA BO3MOXKHO
JIAIIIB TIPH YCTAHOBJICHUH ONITUMAJIBHOTO PABHOBECHSI THTEPECOB
BCEX YYAaCTHHKOB I'PaXIaHCKUX MPABOOTHOILCHHIA, B TOM YHCTIe
M TOCYIapCTBa, HEOOXOAUMOTO OalaHCca YaCTHBIX U MyOIMIHBIX
Havall.

HWcropust u3ydeHusi COOTBETCTBYIOIIEH MPOOIEMaTUKH TIOKa-
3pIBAET OMACHOCTh M HEPAIMOHAJIBHOCTh KaK IpEyBETUYCHUS
poiu MyONIUYHBIX HAYasl B TIpaBe, PACCMOTPEHUS X B KAYeCTBE
CaMOJIOCTATOYHBIX, CAMOIIEHHBIX, KOIJIa TOCYJapCTBO BBICTYIIA-
€T KaK 0cOObIii CyOBEKT, UMEIOIIHIA JieTabHble MpedepeHnm
B CBOEM IIPABOBOM CTaTyce, TaK U, ONPEIeNICHHO, YIEMJICHHSI
MyOJIMYHBIX MHTEPECOB, KOTOPOE MOXHO HaOmonaTh B COBpe-
MeHHOU nuBHIHCTUKe. [TyOuiHble HHTEpeChl Hepa3phIBHO CBsI-
3aHBI C YACTHBIMU, ¥ HEJIOOLICHKA POJIM M 3HAUCHUS TIEPBBIX BJIC-
YeT HEeraTMBHBIC MOCJIE/ICTBHSA [T BCEX YUYACTHUKOB Tpa/IaH-



CKMX TTPaBOOTHOIIECHUA.

Takum 00pa3oMm, JAByeIMHOE HAYalo0 TI'PakIaHCKOTO IpaBa
— NpU3HAHWE WHIVBUIYaJIbHOCTU YeJIOBeKa M B TO ke BpeMs
cTpemJieHre 00ecrneYnTh HOPMAJIbHYIO KU3HEHESTeNbHOCTh U
pa3BuTHE 0OIIIEeCTBA — IMPeIONpeaeseT HEOOXOAUMOCTb BCECTO-
POHHET0 OCMBICIICHUSI ¥ OXPaHBI TPk JIAHCKO-TIPABOBBIMU CPe/I-
CTBaMU U MepaMu IyOJIMYHBIX UHTepecoB. OCOOEHHO 3Ta Mpo-
6J1eMa aKTyaJTM3UpyeTCsi C Pa3BUTUEM PHIHOYHBIX OTHOILIEHUN B
CBSI3U C YBEJIMUEHUEM BO3MOKHOCTEN JEBUAHTHOTO MOBEICHUS
CYOBEKTOB XO3SIICTBEHHBIX OTHOIICHUI.

He MeHee 3HaUMMBIM acCleKTOM AaKTYaJIbHOCTU 3TOTO KpYy-
ra npoOseM sIBJISIeTCSl OTCYTCTBHE TEOPETUYECKOTO OCMbBICTICHU S
o0bemMa U cofepKaHUsI CaMOro TIOHATHS IyOIMYHOTO MHTEpeca,
KOTOpOE OTeUeCTBEHHAsI MTPABOMPUMEHHUTEIIbHAS TIPAKTHKA BbI-
HY)XJIeHa UCTOJIKOBBIBATh CUTYaTHBHO, «B pab0OYeM MOPSIIKE> .

CoBpemeHHasi OOIIECTBEHHO-9KOHOMUYECKAsl CUTYyalusl Ha-
CTOMYMBO JIUKTYET PsiJi BOMPOCOB. Bo-TiepBhIX, eciu o0IIecTBO
HE BCerJa BO3MOXHO MepCOHUMUIIMPOBATE, TO MOXHO JIU OIpe-
nenuTh ero untepec? Kakue B 3TOM ciyyae CylmecTByIOT OObEeK-
TUBHBIE MPEANOCHUIKY ISl OTpe/iesieHrs OOIIIeCTBEHHOTO UHTe-
peca?

Bo-BTOpHIX, eciu Tpyniy JIMI] MOKXHO TEPCOHU(MDUITUPOBATH
U OXapaKTepu30BaTh Kak OOIIECTBO, TO OYJET JIM YCTAaHOBJICH
OOIIIECTBEHHbI MHTEPEC MPU OTCYTCTBUU TOXKAECTBA B3IJISIOB
(MHTEpecoOB) BceX YUaCTHUKOB TOTO oOIecTBa’?

B-TpeThux, Kak pa3pemmTh MPOTHBOPEUMS Mexay oOre-



CTBEHHBIMHM, TOCYJIaPCTBEHHBIMU M YaCTHBIMU WHTEpPECAMU TIPH
OTCYTCTBUHM OOOCHOBAaHHOW M 3aKOHOAATEIbHO 3aKperIeHHOM
UepapXUM 3TUX UHTEPECOB?

[TyOmuyHBIN MHTEPEC Ha IPAKTUKE UMEEeT HECKOJIBKO YPOBHEH
0OBEKTUBAIMH — ITyOIMYHBIA MHTEPEC KaK BOJIsI HAMOOJIee BIIUs-
TEJIbHOU COLIMAIbHOM TPYMIIbI, BBIPAKAIOIIASICS ITUPOKO, BOTLIIO-
IIeHHas BO BCEX HOpMax MpaBa; MyOJIWYHBIN UHTEPEC, HOCUTE-
JIeM KOTOPOTo SIBJISIETCS TOCYJApCTBO B TPakJaHCKUX OTHOIIIe-
HUSIX; OOIIIECTBEHHBIN MHTEPEC TOUM WM MHOU COIUAILHOM TPYTI-
TIBI.

B oredecTBEHHOM 3aKOHONATEILCTBE OOIIECTBEHHBIN WHTE-
pec ABJISAETCS HeMOCPEICTBEHHBIM OOBEKTOM 3allUThl BO MHO-
TUX CIyYasiX, CBS3aHHbIX C 3allMTOM OKPY’KAIOIIE! CPebl; Mo-
JIO)XEHUEM B OOIIECTBE COIMABHBIX I'PYII (HAllpuMep, pelu-
TMO3HBIX TPYII, MHBIX OOIIECTBEHHBIX OPraHU3allni); OX paHOW
KYJIbTYPHBIX MJTM MHBIX IIEHHOCTEM; TOTPEOHOCTHIO B OOJIbHUIIAX,
JOporax, IKOJax U JAPYTMX UMEIOIIUX 3HAueHHe /ISl COImyMa
O0O0BEKTaX WM yCTpaHEHHEM OOBEKTOB, MEIIAIOIINX HOPMAJlb-
HOW XW3HU OO0IIeCTBa (HarpuMep, adporopTa, HaXOAIIErocs B
HEToCpeICTBEHHOM OJTM3U OT 3aCeJICHHbIX TEPPUTOPHI); COXpa-
HEHHMEM )KMBOTHOTO MUpPa; CO3/IaHUEM ITPHIOTOB JIJIsl )KMBOTHBIX,
a TaKXe C JIOOBIMU JIDYTUMH BOIIPOCAMH TIPH YCJIOBUH, UTO 3a-
HIMTE MOAJIEKAT B IEPBYIO OUepe/ib HE MTPaBa WJIM UHTEPECHI KOH-
KPETHBIX JIUII, COCTABJISIONIUX TY WM UHYIO TPYIIY, a MOTped-
HOCTU TPYMITHL B TIEJIOM.

[paxmanckuii komekc PP oObemuHseT rocynapcTBEHHbIE U



0OIIIECTBEHHbIE MHTEPECH B TIOHSTHE «ITyOIMuHbIe». 00 o01ie-
CTBEHHOM MHTEpece 3aKOHO/IaTe) b TOBOPUT B CBSI3U C €r0 OXpa-

HOIA B cT. 123% «OCHOBHBIE MONOXKEHNS 00 OOIIIeCTBEHHBIX Opra-
HU3ALUIX», 1238 «OcroBHBIE MONMOXKEHNS 06 acconuanuu (com-

3e)», 152! «OxpaHa n300pakeHHsI TPaXKJaHUHA», 1522 «Oxpana
YaCTHOM KU3HU IpaxJaHuHa», 242 «PekBusuims», 451 «M3me-
HEHUE U PaCTOp:KEHUE JOroBOpa B CBSI3U C CYIIECTBEHHBIM U3-
MeHEHHEM OOCTOSITENILCTBR.

YeTkas rpaganus Mex1y roCcylapCTBEHHBIMHU U OOIIECTBEH-
HBIMU MHTEpecaMu MpoCyekuBaeTcs, Hanpumep, B ['pagoctpo-
uTeabHOM Kozekce PO ot 29 pekadps 2004 r. Ne 190-93, rue
OOIIIECTBEHHbIM UHTEpEC MOHUMAETCS KaK 11eJIb U 3a[Ja4l CaMo-
pEeryJMpyeMoi OpraHu3alyu.

Bmecre ¢ Tem octaeTcsi HopMaTMBHAsI HEOMPEAEIeHHOCTb, Ce-
MaHTUYeCKast pa3MbITOCTb JTaHHOTO noHsTUs. Tak, [ToctaHoBe-
Hue [1nenyma BepxoBHoro Cyna P® ot 15 utons 2010 r. Ne 16
«O npakTuKe npumMeHeHus cygamu 3akoHa Poccuiickoit dene-
paiu «O cpefcTBax MacCOBOM MH(OPMAIIUI» ONpeessieT 00-
IIECTBEHHbIII MHTEPEC KaK «MOTPeOHOCTh OOIECTBAa B OOHAPY-
JKEHUU U PACKPBITUU YT'PO3bI IEMOKPATUUECKOMY ITPABOBOMY T'O-
CYAApCTBY M IPakIaHCKOMY OOIIIECTBY, OOIIIECTBEHHOM Oe30omac-
HOCTH, OKpYXKatoleu cpeae» (1. 25).

[TpaBonprMeHUTENbHAS MTPAKTUKA CJEAYeT MPsMO 3a 3aKO-
HOJZIaTeJIeM, HUKAK He KOHKPETU3UPYs JAaHHOE IMOJIOKEHUE, JIH-
00 orpenenseT OOMECTBEHHBI MHTEPEC B caMOM OOITeM BUJIE.



Tak, B Ilocranosnenuu Ilnenyma Bepxosnoro Cyna P® or 23
mioHs 2015 1. Ne 25 «O npumeHeHuH CylaMyd HEKOTOPBIX MO-
noxenun pasnena I yactu nepson I'paxaaHckoro konekca Poc-
cuiickort deepaiumn» pa3bsCHEHO, YTO «Oe3 coriacus rpaxia-
HUHA OOHAPOIOBAHUE U CTIONB30BAHKE €r0 M300paKeHHUsI JIOITY-

CTUMO B CWJIy NoAmnyHKTa 1 myHkTa 1 cratsu 152! TK P®, 10
€CTb KOIJ]a UMEeT MeCTO MyOJIMYHBIN MHTEPEC, B YACTHOCTH €C-
JIM TaKOM TPaKJaHWH SIBJISIETCS] MyONMMIHON (pUrypoid (3aHUMa-
€T TOCYJapCTBEHHYIO WJIM MyHUIIMIATIbHYIO JOKHOCTD, UTPAeT
CYIIIECTBEHHYIO pOJib B OOIIECTBEHHOH XMU3HU B cpepe MOTUTH-
KM, 9KOHOMUKH, UCKYCCTBA, CIIOPTa WJIM JIFOOOW MHOW 001aCTH),
a 0OHApOIOBAHUE U MCTIOJIL30BAHUE N300PaKEHU ST OCYITIeCTBIIS-
eTCs B CBS3M C TIOJIMTHYECKON MM OOIECTBEHHOM JIUCKYyCCHen
WA UHTEePEC K JAaHHOMY JIMILy SIBJISIETCS OOIECTBEHHO 3HAYM-
MbIM». OOIIIECTBEHHBIN MHTEPEC MPECTaBIeH KaK 3alluTa Ipa-
BOTIOPSIJIKA ¥ TOCYAAPCTBEHHOUN Oe30MacHOCTH.

Bmecte ¢ Tem 3ayacTyio MpaBONPUMEHUTENIbHASI MPAKTH-
Ka Moj] OOIIECTBEHHBIM WHTEPECOM TO/Ipa3yMeBaeT MHTEPECHI
oIpeieIeHHBIX Tpymn oomecTBa. Hamprmep, 3amuTa mpas 1o-
TpebuTeneid, rae Nojl KaTeroprio 0OIeCTBeHHOTO MHTepeca MojI-
naJiaeT 3alluTa UHTEPECOB HEONPEIEIeHHOTO KPyra JIMII.

Yarrie Bcero mpuopuTeT MHTEPeca TOro UM MHOTO COOOIIe-
CTBa peliaercsl Kay3ajJbHO, Ha CErOfHsI OTCYTCTBYET METOIUKA
orpe/e/IeH! st 3HAYMMOCTHY Pa3HOHAIPABJIEHHBIX OOIIECTBEHHBIX
uHTepecoB. OTcio1a Hen30eKHBIN KOH(IUKT UHTEPecoB. B cBs-
31 C 3TUM HEOOXOAMMO Ha JIOKTPUHAILHOM YPOBHE ONTHUMAJIBHO



rapMOHU3UPOBATh OOIIECTBEHHbIE W YACTHBIE UHTEPECHl B KOH-
KPETHBIX MTPABOOTHOIICHUSIX.

Ha3zpanHoe Hauano fenictByer kak B Koncruryuuu PO, tak
B 'K PO, ITIK P®, AIIK P®, YK P®, VIIK P® u B npyrux
HOPMATHBHBIX MPABOBBIX akTax. OHO 3aJI0KEHO M B MEXKIyHa-
POIHBIX TPABOBHIX aKkTax: BceoOimas gekiaparys mpaB 4eioBe-
Ka OrpaHMYMBAeT OCYIIECTBJICHHUE TPaB YesioBeKa IeJIblo 00ec-
NIeYeHuU s JI0JKHOTO TTPU3HAHMS U YBaKEHU S IPaB ¥ CBOOO Ipy-
TUX Y YJOBJIETBOPEHHUsI TpeOOBaHMIA OOIIECTBEHHOTO MOPsIKA U
ooO1ero oarococrogaus (ct. 29).

Lles MOMOOGHOTO perjiaMeHTUPOBAHK S — CO3/IaHME TAKOW KOH-
(purypanun npas 1 00sI3aHHOCTEH CyObEKTOB MPABOOTHOIIEHHH,
IPY KOTOPOW MaKCUMAJTbHO OOECTIEYeHbI 1IeJIOCTHOCTh U COXPaH-
HOCTb TIPaB OTAEJIbHON JIMYHOCTH, HE YIIEMJISIONINX UHTEePEChI
oOrecTBa.

CrnemyeTr UCXOAUTH HE U3 HEJOCTUAKUMOTO TOXKAECTBA OOIIHX
Y YaCTHBIX MHTEPECOB, a U3 Pa3yMHOIo U 3(pPeKTUBHOIO cocy-
IIECTBOBAHMSI 3TUX MHTEPECOB Ha BceoOlnee U JTMIHOe O1aro.

OpHuM U3 crocoOOB rAPMOHU3AIIMU YACTHBIX M OOIIeCTBEH-
HBIX MHTEPECOB SIBJISIETCS OCMBICJICHUE U 3aKOHOJATENIbHOE 3a-
KperuieHre uepapxur UHTEPECOB.

OteyecTBeHHAs1 JTOKTPWHA YK€ TMPEINPUHUMAET TOMBITKI
OCMBICJTUTh COPa3MEPHOCTh YaCTHBIX M OOIIECTBEHHBIX MHTEPE-
COB B OT/Ie/IbHBIX cpepax. Tak, 3akoHOAaTeNh YCTAHOBUII OCOObII
MIPABOBOY PEKUM JJIsI OTJETBHBIX OOBEKTOB. DTO OCYIIECTBIIS-
eTcsl, Mpekje BCero, myTeM JIMOO TMOJHOTO, OO YaCTUIHOTO



U3BATUSA U3 000pOTa HEKOTOPHIX MPUPOAHBIX OOBEKTOB M TIPH-
poasbix pecypcoB (1. 2 u 3 cr. 129 I'K P®). Ho noka moxHO
KOHCTaTMPOBAaTh, YTO ITA MPoOJieMa B IIMBUIMCTHKE JajieKa OT
CBOETO pa3pelieHusl.

Ha nam B3r1s1/1, Ha IOKTPUHAJIBHOM YPOBHE HEOOXOIUMO HIC-
XOIUTh U3 YEThIPEX UEPAPXMUHO PACHOJIOKEHHBIX 10 OTHOIIIE-
HUIO JIPYT K APYTY I'PYII PUOPUTETOB.

Bo-nepBbIX, niepBOOYEpeAHBIMA HYKHO CUUTATh WHTEPECHI,
CBSI3aHHBIE C HOPMAJIbHOU, €CTECTBEHHOM KU3HEIESITeTbHOCTHIO
OONBIIMHCTBA WIEHOB oOmecTBa. [log 3TuM mompasymeBaer-
cs1 obecrieueHre rpaxk/iaH BO3MOXXHOCTBIO peain30BbIBaTh CBOU
€CTEeCTBEHHBIC MpaBa: OXpaHa OKPYKaIloIel cpejibl, 0e30MmacHo-
CTH, OOIIECTBEHHOT'O TTpaBoropsiaka. EnuHele, BceoOIye nHTe-
PECHI CYIECTBYIOT, OHU COMPSIKEHBI CO CTPEMIICHHEM KaKI0TO
WHJIMBUIA K (DUBUYECKOMY CYIIECTBOBAHUIO B YCJIOBUSIX €CTe-
CTBEHHOM XU3HEEATEIbHOCTH.

Bo-BTOpBIX, 3TO HWHTEpPECH TOCYAapCTBEHHBIE, IPOAUKTO-
BaHHbIE HEOOXOMUMOCTBIO COXPAaHEHUsI W YKPEIUICHHUsI TOCY-
JapCTBEHHOCTH, TEPPUTOPUATLHON U KYJIBTYPHOU I1€JIOCTHOCTH
CTpaHBhl.

B-TpeThux, NOMKHBI OXpPaHATHCS 4YacTHble MHTepechl. [Ipu-
9YeM B KOMIUIEKCE YaCTHBIX MHTEPECOB TAKXKE MOTYT OBITh BBISIB-
JIeHBI TIEPBOOUEPE/IHbIC ¥ MEHEee 3HAUMMbIE KaK C TOYKHU 3PEHUS
camoro cyOBbeKTa, Tak M C TOUYKH 3peHus rocygapcrea. [Ipuopu-
TETHBIMH SIBJISIIOTCSI MHTEPECH CyObEKTa, CBA3AHHBIE C peannu3a-
LIMEN €CTECTBEHHBIX MPAB.



B-ueTBepThIX, 3TO OOIIECTBEHHBIE W YACTHbIE HHTEPECHI,
CBAA3aHHBIC C peaJn3aluen MpearpUHAMATEIbCKUX MpaB (BCex
OCTaJIbHBIX, 32 UCKJIIOYEHHEM €CTECTBEHHBIX TPaB UeJIOBEKa).

BripaGoTke JaHHOM NO3UIMK CIOCOOCTBOBAJI OITBIT 3apyOek-
HOTO 3aKOHOJATEIbCTBA, B KOTOPOM B Clly4yae CTOJKHOBEHUS
YaCTHBIX M OOIIECTBEHHBIX MHTEPECOB TAKXKe OTMEUeHa TeH ICH-
s K TIPEANOYTeHUI0 UHTepecaM OOJbIIMHCTBA. Tak, Hampu-
Mep, UCIaMCKOE MPaBO MPU MPOTUBOPEUNH MEXKIY IPABOM JIMY-
HOCTH U OOIIMM OJIaroM MCXOAMT W3 TMOJOXKeHHs: «Bomblmii
Bpe/ CIeQyeT YCTPaHUTh MEHbIMM». [Ipudem B moOoM ciy-
Yae MpOCJICKUBACTCS sIBHBIN TPUOPUTET OOITIero Oy1ara HaJ| 4acT-
HbIM. B amMepukaHCKOM ITpaBe CyIIECTBYET OT/e/IbHBII MHCTUTYT
— MpaBO OOIIECTBEHHOTO MHTEPECa, B OCHOBE KOTOPOTO JIEKUT
UJiest COMATBHOM CITPABEIMBOCTH.

B repmaHCKOM 3aKOHOJATENIbCTBE B IEJSAX 3alIUTHI OOIIIe-
CTBEHHBIX MHTEPECOB B OT/AENBHBIX CIIydyasiX MPUHIMIT CBOOObI
JOrOBOpa OTPAaHUYMBAETCSI 0OSI3aTEIBHOCTBIO €r0 3aKJII0YEHUS,
oOs3aTeIbHON (POPMON M PSAOM JIPYTMX HOPMATHUBHBIX TIPEI-
nvicanuii. [IpuHyX)IeHre K 3aKTI0UeHHIO IOTOBOPa MOKET OTHO-
CUTbCA K CyObeKTaM, MPeJOCTaBIISIONIMM KU3HEHHO HEOOX0/Iu-
MbI€ YCIIyTH: TI0UTa, KeJIe3HbIe IOPOTH, IHEPrOCHAOKAIOIINE Op-
rani3aii. B sTom ciyuyae myOnuyHasi BlacTh OOSI3bIBAET 3a-
KJTIOYUTh JIOTOBOP OMPENeSICeHHOTO COAEpKaHMs U HajlaraeT oT-
BETCTBEHHOCTh 3a ero ucnonHenve. I'.-M. Mycensk oTmeuaer,
YTO 3TO JIeSIaeTCs IS TOrO, YTOOB OXPAHUTh PUHLIUIT CBOOOIbI
JOTOBOpA OT 37I0yNOTPeOICHIIA U 3alUTUTh BBICIIIAE UHTEPECH,



BBITEKAIOILIE U3 OCHOB COLIMAJILHOTO TOCY/1apCTBa.

[Tynkr 2 cr. 1 I'K P® npu orpannyeHny npas Takxe Mpeanu-
ChIBA€T OMpE/IEIEHHYIO MOCJeJOBATEIbHOCTh UHTEPECOB: I'Paxk-
JAHCKME MpaBa MOTYT ObITb OrpaHUYEHbl HA OCHOBaHUM (ere-
PaJILHOTO 3aKOHA B TOW Mepe, B KaKOW 3TO HEOOXOIUMO IS 11e-
JIei 3a1UThl OCHOB KOHCTUTYLIMOHHOT'O CTPOS1, HDABCTBEHHOCTH,
3JI0pPOBBSI, TIPaB M 3aKOHHBIX MHTEPECOB JIPYTHX JIMII, OOecreye-
HHs1 0OOPOHBI CTPaHbl M OE30MaCHOCTH IOCYAAPCTBA.

Ha Hai B354, B periaMeHTaluuu JeATeNbHOCTH XO3SMCTBY-
IOIIMX CYOBEKTOB HEOOXOAMMO yCHUJIEHHE UMITEPAaTUBHOCTH B T€X
CITy4Jasix, Korja oOHapyKMBaeTCsl BOSMOXKHOCTD YIIIeMJIEHHSI 00-
IIECTBEHHBIX UHTEPECOB. Tak, 0TKa3 XO3SHCTBYIOLIEr0 CyObeKTa
OT 3allMThl HAPYLIEHHBIX NIPAaB WM OXPaHSAEMbIX 3aKOHOM MH-
TepPecoB He JO/KEH 3a COOOM BJIeUb HEMOCPEACTBEHHOTO YIIIEM-
JIEHW S TOCYIapPCTBEHHBIX MHTEPECOB M MHTEPECOB BCEro ooIie-
ctBa. Peus ujier o aeiictBusx (6e30eNUCTBUSAX) FOCYAAPCTBEHHbIX
Y MyHMLIMIIAJIBHBIX YHUTAPHBIX MPEANPUATHN.

Panee neiicTBOBaBIlee 3aKOHOAATENHCTBO OOSI3BIBAJIO TOCY-
JApCTBEHHbIE OpraHU3alliy, YbW TpaBa HapyllIeHbI, MpeIbsiB-
JIATh IPETEH3UN U UCKU K HapYLIUTEJIAM CBOMX Mpas. B Hacros-
1iee BpeMsi HOJOOHBIE MOJIOKEHHUST OTCYTCTBYIOT B ITPABOBBIX aK-
Tax, YTO CO3/aeT ONAronpusATHYIO Cpeay AJIs 370yNoTpeOaeH i
IIPAaBOM, 151 yMEHbIIEHHU I TOCYIAPCTBEHHOM M MyHULIUTAIbHOM
cobctBeHHOCTH. Hanpumep, (hmHaHCOBBIE CPE/ICTBA YHUTAPHOIO
NPEANPUATHS NIEPEBOIATCA €ro PyKOBOAMUTEJIEM Ha cyeTa Jpy-
I'MX KOMMEPYECKMX IOPUINYECKUX JIUI] (KaK MPaBUJIO, «KOMIIA-



HUI-OJHOJIHEBOK» ) B COOTBETCTBUM C COBEPIIIEHHO JIETaJIbHBIMU
ClIeJIKaMH: KPEAUTHBIM JIOTOBOPOM, JIOTOBOPOM KYILIHM-TIPOAA-
KU, TOTOBOPOM CTPOUTENILHOTO MOApsAa U T. A. B nanbHeiimem
K€ OpraH YHUTApHOI'O MPEANpUATUS UMeET (POPMAIIbHYIO, T. €.
3aKPEIJICHHYIO B 3aKOHE, BO3MOXKHOCTb HE PEAbSBIIATD K I0JIK-
HUKY UCKOBBIX TPeOOBaHUI IMPY HAPYIICHUN TIOCIIETHUM CBOUX
00s13aTENIbCTB.

[IpencraBnsiercs, 4To rpakAaHCKOE U IPOLIECCYaIbHOE MPABO
(B wacTHOCTH, CT. 4 ApOUTPAKHOTO MPOIECCYATbHOTO KOJEeKca
P®) nomkHBI OBITH JOMOIHEHBI MOJIOKEHUAMH 00 00SI3aHHOCTH
rOCYJapCTBEHHBIX U MYHUIIUMAIBHBIX YHUTAPHBIX TIPEANPUATUANR
oOpariaTbcs B apOMTPaKHbIIA Cy/1 32 3aIIUTON CBOUX HApYIlIeH-
HBIX WJIM OCMapUBAEMbIX IIPAB U 3aKOHHBIX UHTEPECOB.

B atom ke psgy crout mpodiemMa MpoIeHusl A0JTa YacTHO-
My JIMILy TOCYAapCTBEHHBIM WM MYHMIIUTIATBHBIM YHUTAPHBIM
npeanpustueM corjacHo ct. 415 'K P®. B coorBercTBUM C 1.
1 cr.9,a63. 2 m. 2 cr. 295 'K P® Takas BO3MOXKHOCTH CYyIIe-
ctByeT. be3 cornacust cOOCTBEHHUKA (T. €. TOCYIapCTBA UM MY-
HUIUATIAILHOTO 0Opa30BaHus1) COOTBETCTBYIONMMHU OpPraHU3aly-
SIMM MOJKET ObITh MOJAPEHO IBUKMMOE UMYIIECTBO, HAXO/SIIIIe-
€csl B XO31ICTBEHHOM BEJIEHNH IOCYAAPCTBEHHOTO WJIM MyHUILIU-
NAJIBHOTO yHUTapHOro npeanpuAatua (m. 2 cr. 295 I'K P®), a
TaKke UMYIIECTBO, MOJyYeHHOE YUPEKICHUEM OT pa3pelieHHON
eMy XO3SIMCTBEHHOU JesTeibHoCTH (11. 2 cT. 298 T'K PO).

Takoe nosnoxeHune Bellei BbI3bIBAET KPUTUUHOE OTHOIIIEHUE,
MOCKOJIbKY HeJb3sl CTaBUTh 3HAK PABEHCTBA MEKAY rocynaap-



CTBEHHBIMU (MYHMLIMIIAJIbHBIMU) M YaCTHBIMU MHTEpecamu. B
MPUBEJICHHOM ITPUMEePE HAPYIIAITCS MpaBa He OAHOTO, a, MO CY-
IeCTBY, (paKTUUECKH MUJUTMOHOB TpaxjaH. [laHHble neicTBus,
10 CYTH, MPEACTABIISIIOT COOOW MpUMEP 3I0YNOTpeOIeHUs TIpa-
BOM.

Ha Ham B3risia, TpeOyeTcsl yUuThIBaTh CHIETIM(UKY pasiiid-
HBIX (DOpPM U BUJIOB cOOCTBeHHOCTH. [IpescTaBisiercs, 4To CBO-
00/IHOE OCYIIIECTBIIEHHE TTpaBa IMPOIEHUs] JOra JOKHO ObITh
MPEIOCTAaBJICHO TOJBKO TI'PakKJAaHaM W HENpPaBUTEIbCTBEHHBIM
KOMMEPYECKUM M HEKOMMEPUYECKUM OpPraHU3aIHsIM.

B cooTBeTCTBUY C TPUHIIMTIOM COYETAHUS YACTHBIX (JIMYHBIX )
u odmectBeHHbIX UHTEpecoB 'K PP nomkeH ObITh AOMONTHEH
MOJIO)KEHUEM O TOM, UTO TOCYIApPCTBEHHbIE U MYHUIIMIIAIbHbIE
YHUTAPHBIE MPEANPUATHUS, KOTOPHIM UMYIIECTBO MPUHAJICKUT
Ha TIpaBe XO3sIICTBEHHOTO BEIeHHsI, a TAK)Ke TOCYAapCTBEHHBIE 1
MYHUIIMTIATbHBIE YUPEKACHUsI HE MOTYT IIPOIIaTh AOJIT 6e3 co-
racus coocTBeHHUKa. [laHHast (popMysIMpoBKa aHaJIOrMYHA T10-
noxenuwo 1. 1 cr. 576 I'K P®, B cooTBETCTBUM C KOTOPBIM T'O-
CylapCTBEHHbIE M MYHUIUMAIbHbIC YHUTAPHBIC MTPEANPUITHUS U
yupexk/IeHUs] HEe UMEIOT MpaBa OCYIIECTBIISITh IApEHUE HE TOJb-
KO HEJBMKMMOTO, HO U JABMKMMOTO UMYIIIeCTBA Oe3 IpeiBapu-
TEJILHOTO OI00peHusI COOCTBEHHHKA, 32 UICKJTIOUYEHUEM OOBIUHBIX
MOIAPKOB HEOOJIBIIION CTOMMOCTH.



A.T. boHHEep, TOKTOP IOPUIHYECKUX
HaYK, mpodyeccop, npodreccop kaceapbl
rpakJJaHCKOro0 M aIMMHNCTPATHBHOIO
cynonpousBoacrsa ®I'bOY BO
«MoCKOBCKHII TOCy/1apCcTBEeHHbIH
IOPUIAYEeCKHANl YHUBEPCUTET
umenu O.E. Kyracpuna (MI'TOA)»,
3aCJIy’KeHHBbIN J1esiTeJb HAayKu P®
I'TIK P® u KAC P®:
pasrpannuyenue cdep npuMeHeHus

15 cenrsa6psa 2015 r. Berynun B aevictBue Komekc anMuHu-
CTpaTUBHOrO cygonpousBojacTBa Poccuiickorn ®Peneparmu (a-
nee — KAC, KAC P® unm Kogekc).

Cynpam, agBoKaTaM M MHBIM MPAKTUKYIOIIUM OpUCTaM, a C
HUMU U TpakJaHaM HbIHY€ ITPUXOIUTCS JIOMATh I'OJIOBY: COIJIac-
HO kakoMy kogaekcy (I'TIK P® wim KAC P®) HykHO 3a4BIATh
1, COOTBETCTBEHHO, pacCMaTpuBaTh TO WM UHOE TpeOoBaHMe?

MHeHus ke I0pUCTOB-TEOPETUKOB BIIOJIHE OXKMIAEMO pasjie-
nch. OLIEHKU «HOBOPOXKJEHHOTO» CO CTOPOHBI ITPEICTaBUTE-
JIEV HAyKU IPaKIAHCKOT'0 IPOLIECCYAIbHOIO MPaBa, MATKO rOBO-



ps1, 6osee uem caepkanHbl. Hy a peacraButenin HayKu aiMUHK-
CTPAaTUBHOTIO TPaBa B CBSI3U C MPUHSITUEM U BBEJCHUEM B JICii-
crBrue KAC P® nipeObIBalOT B COCTOSIHUY TOJTHEHIIEH SipopHH.
B yactHOCTH, M3BECTHBIN agMUHKUCTpaTUBUCT ITpodeccop 10.H.
CrapunoB nonaraer, 4to ¢ npuHatTuem KAC P® «B crpane co-
3[aHa TIOJIHOLEHHAsl CHUCTeMa aJMUHUCTPATUBHOIO CYAONpPOU3-
BOACTBa». A 3T0ro ¢ aekadps 1993 r. TpeboBana KOHCTUTYIIM-
OHHO-TIPaBOBasi HOpMa 0 (hopMax peanu3aluu cyaeOHON BIacTu
B Poccun (cr. 118 Koncruryuu PO).

C narmeit xe Touku 3penusi, KAC PO MoxHO 1 HyKHO OBUIO
Obl MPUHUMATD MPU OJHOBPEMEHHOM HATMYMM CAEIYIOUIMX Ye-
THIPEX YCJIOBUM:

1) cynst Poccuiickon @epepaiiuy paccMaTpuBalOT 3HAYUTE Th-
HOE KOJIMYECTBO CIIOPOB MyOINYHO-TIPABOBOTO XapaKTepa;

2) 9T CIIOPBI HACTOJIBKO CHIELU(PHUUHBI, YTO ISl KX PACCMOT-
pPEHUS U paspelleHus TPaAULMOHHAS IPa)JIaHCKO-IIPOLeCcCy-
ajibHasi popMa oKazasach COBEPIIIEHHO HETTPUTOIHOM;

3) B3aMeH Hee NpaBOBas Teopusi pa3padorana, a 3aKOHO-
Jatesib MPUHS TPUHIUINATIBHO UHYI0 aIMUHUCTPATUBHO-TIPO-
HeccyasibHyo (hopMy, ONTUMATBHO MPUCTIOCOOIEHHYIO [IIsl pac-
CMOTpEeHHsI TaHHOH KaTteropuu jiej1. Ee npuMeHeHne B OosbIieit
CTEeTIeHN TapaHTHUPYeT YCTAaHOBJICHWE JEMCTBUTEIBHBIX 0OCTOS-
TEJIbCTB aJIMUHVCTPATUBHBIX [IEJI, TPAKTUYECKU Oe30IMO0YHO

T Cm.: Cmapunos FO.H. Kouekc aiIMUHUCTPAaTUBHOTO cygonpousBoactsa Poccuii-
ckoit Depepariuu: 3HAYEHUE TSt CyIeOHOM M aIMUHUCTPATUBHOM MPAKTUKU U MPO-
OJIeMbl OpraHU3aIMK TIPeTolaBaHusl y4eOHOro Kypca // AIMUHHUCTPAaTUBHOE TIPABO U
niporiecc. 2015. Ne 7. C. 9-10.



MO3BOJISIET OTPEETATh 3aKOHHOCTh WJIM HE3aKOHHOCTh OCIIapHu-
BaE€MbIX IPABOBBIX AKTOB, 3aIMIIATh HAPYIIEHHBIE WM OCIO-
pEHHbIE MpaBa U CBOOOJIBI CYOBEKTOB POCCUICKOTO TIPaBa M BbI-
HOCHUTb T10 ITUM JieJIaM 3aKOHHBIE, 0OOCHOBaHHbIE U CITPABEIJTH-
BbIE Cy/IeOHBIE PEIIeHHS;

4) B cTpaHe CO3/1aHa CrielMayIbHasl CUCTEMa aJIMUHUCTPATUB-
HBIX CYJOB, OOYCIIOBJIEHHAs! peaJlbHON HEOOXOIUMOCTHIO.

Ha camom ke nene HU OfHOTO U3 C(pOPMYJUPOBAHHBIX BbI-
e ycnosuil 41 npunatusg KAC PO we cymectBosaso. B cuiny
MHO’ECTBA MPUYMH (U HE B MOCJIEIHIO OYepe/lb MEHTAIUTETa
POCCHIICKMX TPakJaH) HA PaCCMOTPEHHUE OTEYECTBEHHBIX CY/IO0B
CMIOPOB MYOJUYHO-MIPABOBOIO XapaKTepa MOCTYIMaeT He Tak YK
MHoro. B 2012 r. cynamu oOmieit 10pucAuKIMg ObUIO PaCcCMOT-
peHo Bcero 194 619 nen, BOBHUKINMX W3 ITyOJIUIHO-TTPABOBBIX
or”Homrenun. B 2013 r. — 201 639 gen. B 2014 r. — 210 479
nen, a B 2015 r. 6pu10 paccmotpero 222 297 nen ¢ BHIHECEHU-
em cynebHoro pemenus. [IpaBaa, B CBs3U C BBeIGHUEM B JIeHi-
crBue KAC P® yucio en, paccmarpyBaeMbIX 110 TPABUIIAM 3TO-
ro Konekca, Ha mepBbIii B3I, CYIIECTBEHHO Bo3pacrtaeT. Oj-
HAKO YBeJMYEHHE 3TO, CKOpee, YMCTO (popMajibHOrO CBOMCTBA,
TIOCKOJIBKY peyb UJeT He 00 00I1IeM yBeTMUYEeHNH KOJIMYeCTBa Ta-
KHX JIeJT, 2 00 YBEJIMUEHUH YKCIIa COOTBETCTBYIOIIUX KATETOPUIA
JiesT B CBSI3U C UX «HOBBIM» HalMEHOBaHUEM. PaHbllie ompene-
JICHHBIE JieJ1a BO30YKAaTUCh UICKOBBIMU 3asIBJIEHUSIMU, a HbIHE —
aQJIMUHUCTPATUBHBIMUA UCKOBBIMU 3asiBJICHUSIMU. COOTBETCTBEH-
HO, YHCJIO JeJl, paccMaTpuBaeMblx 1o HopmaMm KAC, yeBennun-



Baercs, a 1o Hopmam [ TIK — ymenbinaercsi. Bot Takasi BOT «Oyx-
rajarepus» |

HyxHo 5 ObUIO JJIs1 pa3pelieHus jej, BO3HUKAIOIIMX W3
MyOJIMYHO-TIPABOBBIX OTHOILIEHUM, CO3[]aBaTh CUCTEMY CIIEIH-
QJIbHBIX a/IMUHUCTPATUBHBIX CyI0B? XOPOILIO «IOIyMaB», pOC-
CUMCKHUI 3aKOHOJIATEJb OTBETUJI HA STOT BOIIPOC OTPULIATEIIBHO.
Takum 00pa3oM, Ha CETOTHSAIITHUAN JeHb aIMUHUCTPATUBHBIX CY-
noB B Poccun Her. [lpaBna, co3nansl cienMaln3poBaHHbIE CY-
JeOHbIe KOJUIETHH TI0 aJMUHUACTPATUBHBIM JIeJlaM B OOJAaCTHBIX
Y COOTBETCTBYIOIUX UM cyrnax u CyneOHas KOJUIETus 1o aiMHu-
HUCTpaTuBHBIM JieiaM BepxoHoro Cyna P®.

A TIOCKOJIbKY aAMUHHMCTPATUBHBIX CYJOB KaK TAKOBBIX Yy HAC
HET, TO JJIs 4ero, coocTBeHHO roBopsi, HyxkeH KAC P®? Opn-
HAKO, M0 MHEHUIO YYEHBIX-aJMUHUCTPATUBUCTOB, 3TOT Koneke
HeoOxonuM. [Iist 0O00CHOBaHMS TaHHOW TOYKM 3PEHUS elle pa3
npeJocTaBuM ci1oBo HaieMy onmnoHeHty H0.H. Crapunosy:

«B MpoBOAMMBIX AMCKYCCHSIX aJMUHUCTPATUBHOE CYIOIPO-
W3BOJICTBO BCET/IA SIBJISLIOCH MPEIMETOM OOCYK/ICHUS B KOHTEK-
cTe oOIel TeMaTUKu aJMHUHHCTPATUBHOM HOCTHIMHU. BblIo
SICHO, YTO aJIMUHUCTPATUBHON IOCTUIIMM HEOOXOAMMO MpoIec-
cyajibHOE NMPAaBO (BbIIEJIEHO aBTOPOM LIUTUPYEMOU CTaTbu. —
A.B.)».

W neckonbko Huke: «...npuHATHE KAC P® crano rpanau-
O3HBIM COOBITHEM, KOTOPOE BOMJET B HUICTOPUIO POCCUMCKOTO 3a-
KOHOTBOPYECTBA B chepe pa3pellieHus CyAaMu aIMUHUCTPATHB-
HBIX JIeJI, BOBHUKAIOINX U3 aJJMHUHUCTPATUBHBIX U WHBIX IMyO-



JIMYHBIX MPAaBOOTHOUIEHUW. TONBKO C MPUHATUEM JAHHOTO 3a-
KOHA TMOSIBUJIACh 3aKOHYEHHAs CUCTEMA aIMUHUCTPATUBHO-TIPO-
HIECCYaJIbHOTO PeryJupOBaHUsI OTHOIIEHUH, CBA3aHHBIX C OCIMa-
pMBaHUEM B CyJlie pellieHui, JAeicTBuid (Oe31efCTBUS) OPraHoB
MyOJIMIHOM BJIACTU M MIX JIOJUKHOCTHBIX JIMIII» .

Panocte yBaxkaemoro npodeccopa nonstHa. [1o ero MueHu10,
npunsatue KAC yxe camo mo cebe crocoOHO MOTHATh Ha CO-
BEPILIEHHO HOBBII YPOBEHDb PEajIbHOW 3aIIIUThl HAPYIIEHHBIX WU
OCIaprBAEeMBIX MPaB, CBOOO/ M 3aKOHHBIX MHTEPECOB I'PaXk/aH.
Tak 1 3107

Moxno mu npunsatue KAC P® Ha3Bath 2panouo3nvim co-
ovimuem?

O3Hayvaer JM, 4TO MPUHATUE ITOTO 3aKOHOAATESBHOIO aKTa
MPUBEJET CTPYKTYPbI MPABOCYAMS B HAJIEKAIIMI TOPSIIOK, CO-
OTBETCTBYIONIMM CTaHAapTaM oOecriedeHusl mpaB, cBOOOJ, 3a-
KOHHBIX MHTEPECOB (PU3NYECKUX JIULL U OpraHU3aLvii?

MoxHo s ckazarb, 4yto ¢ npuHatTieM KAC P® nossuiiace
HOBasl a/IMUHUCTpATUBHO-IIpoLieccyanbHas popma? U ecim na,
TO B YEM OHa 3aKJII0YAETCsl U KaKOBbl €€ 0COOEHHOCTH ?

W nocratouHo i camoro ¢akta MpUHATHUSA U BBEIEHU B 1EM-
crBre 3toro Komekca, 4roOsl peasibHast 3amuTa npas, CBOOO 1
MHTEPECOB CyOBEKTOB POCCUICKOTO MPaBa aBTOMATUIECKH CTajia
OTBEYaTh «COOTBETCTBYIOIIMM CTaHJAPTAM O0OECTIeUeHHUS ITPaB» ?
K BenmyaiinieMy coxajeHHI0, Ha BCE TIOCTABJIEHHbIE HAMM BO-
MIPOCHI MPUXOJUTCSI OTBEYATh OTPUIIATENIBHO.

8 Cmapunoe FO.H. Yka3. cou. C. 10-11.



[Tpex e Bcero, MOKHO JIM CKa3aTh, UTO [T peaiu3allii HOpM
aJIMUHUCTPATUBHOIO MPaBa, B YACTHOCTU MPHU OCYIIECTBICHUN
CyIeOHOTO KOHTPOJISI 32 3aKOHHOCTBIO JIEUCTBUI YIIpaBlieHYe-
CKHX OPraHoB, HETIPEMEHHO HYy)KHa «IapHas», CBOsI COOCTBEH-
Hasl OTpacyb IIpaBa Wiu crienmaan3vpoBadHbiil Konekce? Pazyme-
ercsi, HeT. B cBsi3u ¢ 00CykIeHneM JaHHOW TPOOIeMbl BCTIOMHU-
HAeTCsl He JIIIIEHHAs C CETOHSIIHUX MO3UINI O IOMOPa CH-
Tyauusi, coxusiiasicst B 60—70-e IT. mpoIuioro Beka B HayKe co-
BETCKOTO TpaBa. B yka3zaHHBIN MEpUO MPEICTABUTENN YYyTh JI
HE BCeX «00/IeNIeHHBIX» MPOIeCCyaTbHBIMU KOJEKCAMU OTpaciie-
BBIX JIUCIIUTUIMH BIPYT CTAJIU JOMOTaThCs 3aKOHOJATEIHHOTO OT-
JeJIeHUs] ¥ 3aKperyIeHusl COOTBETCTBYIOIINX «ITPOIIECCYaTbHBIX
dopm».

[Ipu 3TOM HCCIEea0BATENN IPYKHO CCHUIATIMCH HA MOJIOKEHUE
K. Mapkca 0 COOTHOIIIEHUH MaTepraibHOTO MpaBa U Mpoliecca,
coziepxaliieecsi B ero paHHen crarbe «JleGarsl Mo MmoBojay 3aKo-
Ha 0 Kpaxe yieca»’. OHaKo 13 ero OOJIbIION CTaTbU BCera MpH-
BOJIWICS OJIUH M TOT € KPOIIEUHBIN OTPBIBOK: «...MAMepudns-
HOe npaso, 0OHAKO, UMeem c80u HeoOX0OUMble, NPUCYuue emy
npoueccyanvhvie hopmol... Cyoebwlli npouecc u npaso mak Hce
MeCHO C6513aHblL OpYye ¢ OpY2oM, Kak, Hanpumep, hopmul pacme-
HUIL C6513AHbL C PACMEHUSIMU, A POPMbBL HCUBOMHBIX — C MACOM U
KpOo8vio HcUomuwix. QOur u mom dice Oyx O0NHCeH OOYUEeBASIMb
CYOeOHblIl Npoyecc U 3aKOHbl, UOO NPOUecc ecmb Moabko Pop-
M HCUBHU 3AKOHA, CAe00BAMENLHO, NPOSIBAEHUE €20 BHYMPEHHEL

® Maprc K., Snzenve @. Cou. 2-¢ w3a. T. 1. C. 119-160.



arcuznux»'°. B mpuBenennot «popmyine K. Mapkca» ydeHble Tbl-
TaJICh HAWTH OTBETHI HA CaMble pa3Hble aKTyaJIbHbIC B YKA3HBIN
NIepHO/] B COBETCKOH I0PUIMYECKOI HayKe TIPOOJIEMBI.

B yacTHOCTH, MHOTHE aBTOPbI CKJIOHHBI ObLJIM IOHUMATh BbI-
CKa3bplBaHME KJIACCMKA TAaKUM OOpa3oM, 4YTO MPOIECCyaIbHbIS
(bopmbl HaxXoASITCA B MIPSIMON 3aBUCUMOCTH OT OOCITY)KUBAaEMbIX
UMM OTpaciell MaTepuajbHOrO IMpaBa. A pa3 Tak, TO KakIou
OTpAaC/Ii MaTepUaJIbHOTO MPaBa JIOJKHBI COOTBETCTBOBATH «COO-
CTBEHHbIE TpolieccyalibHbie (POPMBI». B CBSA3M ¢ 9TUM cTaBMIICS
BOIPOC O HAJIMYMHU B COBETCKOM IIpaBe TPYI0BOIrO MPOLECca, X0-
3SIICTBEHHOT'O MPOLIECCa, KOIXO3HOro rpouecca u T. 1. !

KonnuecTBO HI0OAHCOB M Pa3HOUYTEHUI B TOHUMAHUM YUYEHbI-
MU «o6mensBecTHoOl dopmyinbl K. Mapkca» MOXHO ObUIO Obl
NIPUBOJWTSH U Jiajiee, U KapKasi Hay4yHasi JIMCKYCCHSI, BO3MOXKHO,
npoposokanack Obl BIUIOTh 10 pacnaga CCCP, ecnu Ob1 HEKOTO-
PbIM €€ YYaCTHUKaM He «YaJI0Ch» JOYUTATh IMPOKO IUTUPYE-
MYIO 1 KOMMEHTHUPYEMYIO CTaThio IO KOHIIa. [Tpu 3TOM «HEOXH-
JAHHO» BBISICHUJIOChH, UTO T€3UCY O COOTHOILIEHUH MATEPUATbHO-
IO U MPOIIeCCyaTbHOrO MpaBa UTUPYEMBII aBTOP BOBCE HE TTPU-
JlaBaJl YHUBEPCAJIILHOTO XapaKTepa 1 He BeJl PeUd O «Iopuanye-

19 Tam xe. C. 158.

1 Cwm., Hanpumep: Opuanueckas npoueccyanbHas popma. Teopus u npaxktuka /
IMon pen. ILE. Hen6aiino u B.M. Topmienea. M., 1976. C. 28, 107 u ap.; Kpac-
noe H.U., Hxonuyxas U.A. TlpoueccyanbHble BOIIPOCH COBETCKOTO 3eMEJBbHOTO Ipa-
Ba. M., 1975. C. 15; Copoxun B./]. TIpobnemMbl aqMUHUCTPATUBHOTO Mpolecca. M.,
1968. C. 99; Axonosa E.M. O nonsiTHH TpyaoBoro mnpouecca // IIpo6iaemsr TpyaoBoro
npaBa 1 IpaBa colasibHoro odectiedenus. M., 1975. C. 159-163.



CKOM TIporiecce» BoooOme. K. Mapkc uznarai U COOTBETCTBYIO-
M 00pa30M KOMMEHTHPOBAJI MPEHUsI B PEHHCKOM JIaH/ITare,
TIOCBSIIIIEHHbIE OOCYKACHUIO OIHOW M3 HOBE/UI B YTOJIOBHOM U
YTOJIOBHO-ITPOLIECCYATIbBHOM 3aKOHO/ATEIbCTBE — 3aKOHY O Kpa-
xe Jsieca. Takum 00pa3oM, B «OOIIEU3BECTHOM» MECTE CTAaThU
K. Mapkca pedb uieT UCKITIOUUTEEHO 00 YTOJIOBHOM ITPOIIEC-
ce Kak (hopme MPUHYAUTETBHOTO OCYIIECTBIICHHUSI PEMUCAaHUI
YTOJIOBHOT'O MPaBa.

Yro e KacaeTcsi <HeOOXOIUMBIX, IPUCYIIIUX MATEPUATLHOMY
IIpaBy INpoLecCyaIbHbIX (popm», TO U3 craten K. Mapkca ver-
KO CJIe[TyeT, YTO pedb UaeT 00 OOYCIOBJICHHOCTH TIpaBa U Mpo-
1iecca 9KOHOMUYECKUM CTpoeM OOIIECTBa, a BOBCE HE O BOMPO-
cax puanYecKor TeXHUKU. C 3TOI TOUKU 3PEHUS «KKUTANCKOE»,
T. €. (heofaIbHOE, MTPABO HE MOXKET OBITh «BTUCHYTHIM» B (DOP-
My «(paHITy3CKOi», T. €. Oyp:Kya3HOM MO CBOEMY KJIACCOBOMY
Xapakrepy, rnpouenypbl. Kakux-m10o UHBIX BBIBOIOB U3 JIAHHO-
IO TIOJIOXKEHHU S C/IeNIaTh HEBO3MOXKHO. BMecTe ¢ TeM HeoOXxonumo
MOAYEPKHYTh, 4TO «(popmysa K. Mapkca» B 3TOM OTHOLIEHNN
MOeT OBITh paclpocTpaHeHa U Ha 00acTh NUBUIMCTUKU. Co-
JepkaHue ENCTBYIOIIMX B KOHKPETHBI UCTOPUYECKUI TIEPUOJL
IpaXJaHCKUX MaTepUalIbHbIX U MPOLIECCYaTbHBIX HOPM B KOHEY-
HOM HTOre 00YCIIOBJIEHO SKOHOMHUYECKUM CTPOEM OOIIECTBA.

MarepuanbHOe MPaBoO JOMKHO «OOCTYKHBAThCS» OTHOTHII-
HBIM TI0 CBOEW KJIACCOBOMU MPUPOJIE MPOLIECCYAIbHBIM [PABOM.

A Borpoc 0 criocodax 3alUThl HAPYIIEHHBIX UMYIIIECTBEH-
HBIX TIPaB U MHTEPECOB YETKO pa3pellieH B APYIUX MECTax CTa-



T K. Mapkca. [Ipruem 15 3a1MThl HAPYHIEHHBIX [IPaAB JIECO-
BJIQJIEJIbLIA BBIAAIOIIUICS IOPUCT U SKOHOMMUCT BOBCE HE Ipel-
Jlaraa co3faTh Kakou-TO CIENMaTU3MPOBAHHbIN, CKAKEM, «JIec-
HoW» mporecc. C TOYKM 3peHusl KJIACCHUKa, TPakJAaHCKas Mpo-
nieccyasibHas (popma goctatouHo 3¢ ¢eKTUBHA U YHUBEpCabHa:
«Ecau napywumens necHvIx npasun He Modicem ynaamumo, mo
necosnaoenel; HaxoOumcs 8 NOAONCEHUU 8CAK020 OPY2020 acn-
HO20 QUUA, UMEIOULe20 HENAAMENCECNOCOOH020 OONNHCHUKA. .. » Y
HEro UMEETCs «...MOAbKO NPaso Npedvsi8AeHUsl YUACHHO20 UCKA
K Hapyuumeno AeCHbIX NPABUA... OAs Peatu3auu Komopozo 6
PACNOPSIHCEHUU NeCOBNA0CNbUA UMEEMCSL ZPANCOAHCKULE CYO »12.
CMBICTT TIpeIbABICHHUS JIIDOOTO «4aCTHOTO MCKa» 3aKJTI0YaeTCs
B NOJIYYEHUH «...3aU{Umbl, OKA3bIBACMOL 2PANCOAHCKUM CYOO-
npouU3B00CmMEoM» '3,

Takum 00pa3oM, IUCKYCCUsI O COOTHOIIEHUH MaTepUaIbHOTO
Y TIPOIIECCyaIbHOTrO IIPaBa MoCTeneHHo coivia Ha HeT. Co cTpa-
HUI| IOPUANYECKON MevaTh MCYE3IM MPU3bIBBI K CO3JaHUI0 HE
TOJIBKO KOJIXO3HOTO, HO Y TPYIOBOTO, XO35IMCTBEHHOIO, 3€MEJIb-
HOTO W Mpod. npoueccoB. Ho mpeacraButeny HaykKu aJMUHU-
CTPaTUBHOTO MpaBa JOOUMCh-TaKu cBoero. « I panouo3noe co-
obimue» ceepiiock — KAC P® npuHSAT 1 BBE/IeH B JIEUCTBYE.
Ho kak cnenyer ouenuts 310T Kopekc? 1 MOXHO 11 BECTH pedb

12 Mapxkc K., Snezenvc @. Cou. T. 1. C. 152.

13 Tam xe. C. 154. O HAYyYHOU JTUCKYCCHH, MPEIMETOM KOTOPOM OBLIO YSICHEHUE
CMBICJIa U 3HAUEHHUE «OOLIen3BecTHOI» (popmynnl K. Mapkca, cM. Gonee mogpoOHO:
Bonnep A.T. K. Mapkc 0 COOTHOIICHIH MaTepraJIbHOTO TpaBa U mporecca // I1paso-
Besienue. 1978. Ne 4. C. 23-32.



0 ToM, 4uto ¢ nipuHATHEM KAC P® co3gaHo agMUHHCTPATHB-
Hoe npoineccyajbHoe npaso? He siBisieTcsi ia 0HO, IO Cy-
TH, 0€3 J0CTATOYHOH HEeOOXOJUMOCTH CJErKa IoJmnpaB-
JICHHBIM TPaXJaHCKKMM MpolieccyalbHbiM npaBoM? W camoe
aBHOe — criocodctBoBasio i nipuHsatue KAC cymectBeHHOMY
YJIY4IIeHUI0 IPAKTUKU Pa3pelieHns] CyIaMu ITyOTMIHO-TTPaBO-
BBIX CIIOPOB, TOBHIIIEHUIO YPOBHS 3alllUTHI TIPaB M UHTEPECOB
rpaxaan?

KoneuHo, pasymHas cucrema cyneOHBIX OpPraHOB W ONTHU-
MaJibHas MPOLIECCyaibHAS perJlaMeHTalrsl UMEIOT BECbMa CYIIIe-
CTBEHHOE 3HayeHue. Ho gymaeTcs, 4To rJ1aBHbIM 3JIEMEHTOM CU-
CTEMBI IPAaBOCYAMS BCE-TAKU SBJISIETCS CyAbsl C PUCYIIUM EMY
HaOOpOM TeX WJIM MHBIX JINYHOCTHBIX KadecTB. Hackoibko oH
KBTU(UITMPOBAH, 3aKOHOTIOCITYIIIeH, TOOpOXeIaTeIeH U, eciu
XOTUTE, J0OpOCcepaeUeH MO OTHOIIEHUIO K MPEICTaBIINM Tiepe/
HUM CYOBEKTaM, YbM 3aKOHHBIE MTPaBa U OXpaHseMble 3aKOHOM
MHTEPEChl HEPEAKO Ha CaMOM JIejie OKa3bIBAIOTCSl MOMPAHHBIMU
Y HykJaloTcs B 3ammre? KayecTBo mpaBoCcyausi U CTENEHb pe-
QJIbHOM 3aIIUTHI MPaB, CBOOO/ M MHTEPECOB IPakAaH BO MHOTOM
Oy/IeT Tak’Ke 3aBUCETh OT TOTO, HACKOJILKO CY/Ibsl 3ABUCUM UJIU HE
3aBUCUM OT BJIACTh MpeJepKalIiX U HACKOJIBKO OH MEPErpykeH
JIABUHOW OOPYIIMBIIUXCS HA HETO Aej. 3aX04eT JIM U CMOXKET JIh
OH He (hOPMAJIbHO, a TIO-HACTOSIIEMY Pa300paThCs B CIOKHBIX,
a TIOPOIl HeCTaHAAPTHBIX OOCTOSITENbCTBAX KOHKPETHOTO Jefa,
U KaKue 111 CTABUT Tepeji COO0M YeIOBeK, HA/IEBIIUN Cy/Ien-
CKYI0O MaHTHIO: O0POTHCS 32 YKpETUIeHUe 3aKOHHOCTH, TIOMOTaTh



TMOMABIIUM B CI0KHYIO CUTYAIIMIO JIIOJSIM UM PeliaTh Kakue-To
COOCTBEHHBIE CYTy0O0 JIMYHbIE TIPOOIEMbI?

K coxaneHnio, mpuxoguTcs KOHCTATUPOBAThH CJIEAYIOIIIEe.
3ayacTyio CynpM MeperpykeHsl JejlaMu, He Bcerga oOnaaaior
HEOOXOIMMOU I0pUINYECKON KBaIM(UKaIIMeH, a TIpH pa3peliie-
HUH CIIOPOB TIOPOH PYKOBOJACTBYIOTCSI (DOPMaTbHO-OI0POKpaTH-
YeCKMMHU COOOPaXEHUSIMH, a BOBCE HE CTpEMJIEHHEM BO UTO Obl
TO HU CTaJIO 3AIMTUTh HAPYIIEHHbIE TIPaBa, CBOOO/BI M 3aKOH-
HblE MHTEPECH IpakAaH. BripoueM, N0 MHEHMIO HAIIIMX yBaxKae-
MBIX KOJIJIET-aJMUHUCTPATUBUCTOB, CUTYallUsl, TIO KpailHel Me-
pe MpU PacCMOTPEHUU U Pa3pellieHuu JeJl, BOSHUKAIINX U3
MyOJIMYHO-TIPABOBBIX OTHOIIIEHWH, Terepb KapaUHAJIbHO H3Me-
HWIack. Benp BCTynui B JIeMiCTBUE 3aMevaTesbHbIN, YTOObI HE
ckazatpb BomeOHbiil, KAC, He Koneke, a, MOXHO cKa3arh, Med-
Ta. Y 31ech aBTOp MPOCTO HE MUMEET Mpasa elie pa3 He peocTa-
BUTbH CJIOBO yBaxkaeMmomy rpodeccopy F0.H. Crapunoy: «I1pu-
Hatre KAC P® gBisiercs BecbMa 3HAUMMBIM M BaKHBIM COOBI-
THEM B Pa3BUTUU CYJIcOHON CUCTEMBI CTPAHBI, B YTy UIIIEHUH ITPa-
BOBO# crcteMbl Poccuu, paciimpeHun rpaHul] MPaBOBOM rocy-
JApCTBEHHOCTH, IPUBEIEHUU CTPYKTYpPbI IIPABOCYIMS B HaJljle-
Kl MOPSAOK, COOTBETCTBYIONINI CTaHIApTaM 0OeCTieYeHusT
npaB, CBOOOJI, 3AKOHHBIX UHTEPECOB (PM3UUYECKUX JIUIL U OpraHH-
3aluil.

[ossnenune Koznekca aAMMHUACTPAaTUBHOTO CYAOIPOM3BOICTBA
— HOBBIM 3Tall B pPa3BUTUX ITPOLIECCYATBHOTO 3aKOHO/IATEIbCTBRA,
YCTaHABJIMBAIOIIIETO MPABOBbIE MOPSIKM B pa3pelieHrH aJMU-



HUCTPATUBHBIX CIIOPOB (J1eJ1, BO3HUKAIOIIUX U3 aIMUHUCTPATHUB-
HBIX ¥ MHBIX MyOIMYHBIX paBooTHomenui). [ericrue KAC PO
o0ecreuuT JasibHelllee pa3BuTHe aAMHUHHCTPATHBHO-NPO-
neccyajabHO (pOopMbI (BbIIETIEHO aBTOPOM IIUTUPYEMOM CTa-
Tb. — A.b.), OCHOBHbIE KOHTYPbl KOTOPOW CerofHsi 3ahuKcu-
pOBaHbl B JAHHOM niporieccyanbHoM 3akoHe. KAC P® — cucre-
Ma MpOoLECCyaIbHbIX HOPM, TPUHIUIIOB, TPABUJI, KOTOPbIE AAIOT
BO3MOXHOCTb [Is1 (DOPMUPOBAHMST HOBBIX HAYUHBIX MPEICTaB-
JICHUU ¥ TEOPETUYECKON MOJIEIA aIMUHUCTPATUBHOT'O MPOIiecca
Kak cyaeOHOro mporiecca.

AJIMAHUCTPAaTUBHOE CYAONPOMU3BOACTBO O3HAYAET HOBBIN
9Tal B Pa3BUTHUU HE TOJBKO OOIIErO aJMUHUCTPATUBHOIO Ipa-
Ba, HO U, KOHEYHO, a[IMUHHUCTPATUBHOTO MPOIIECCYATBHOTO Mpa-
Ba» !4,

B cBs13U ¢ puBeIeHHON TUTATOM JIIOOOMBITHO OBLIIO OBl YTOU-
HUTb, CYIIECTBOBAIU JIM «IIPABOBbIE MOPSJKU B pa3pelleHrn
JeJ1, BO3HUKAIOIIUX U3 MyOJINYHBIX TIPABOOTHOIIIEHU» B TIEpU-
o paccmorpenus ux Ha ocHose I'TIK. Pasymeercs, cymectBo-
BAJIU U, B IPUHLUIIE, JIUIIIb MUHUMAJILHO OTJIMYAIUCh OT MPO-
HeCCyalIbHOTO TMopsijiKa, ycraHoBieHHoro HeiHe KAC. MHTepec-
HO ObUTO OBl TaKXke y3HaTh, B YeM, COOCTBEHHO TOBOPSI, 3aKJII0-
YaeTcs «aJMUHUACTPaTUBHO-TIpoLieccyasibHas opmMa» pasperie-
HUSI TTyOJTMYHO-TTPABOBBIX CIIOPOB M Y€M OHA KapJMHAIBHO OT-
JIMYaeTcsi OT MPUMEHSIBIIENCS IO HeJaBHETO BpeMeHH ISl pa3-
peIleHrs] TaKUX CIIOPOB T'PaXkIaHCKO-TPOIECCYaTbHOM (DOPMBI.

14 Cmapunoe FO.H. Yka3. cou. C. 11.



Ecmu noneitatecst cpaBHuTh HOpMbI KAC PO u I'TIK P®, 0
HEJIb351 HE TPUUTH K BBIBOLY, YTO OHU YIUBUTEIBHO MIOXOKH JPYT
Ha JIpyra.

KAC P®, no cpaBuenuio ¢ I'TIK P®, He comepxutr noytu
H1uero HoBoro. OO0vem coBnageHumii B crpykrype KAC PO
no cpaBHeHuio co crpykrypoi I'TIK P® cocrasnser 84,6 %.
Heckonbko MeHbIIME 00beM CTPYKTYypHbIX coBnaaeHuii KAC
P® no cpaBuenuio co crpykrypot AIIK P® — «Bcero» 74,4 %.
[Ipu 3TOM NONHOCTBIO UM YACTUYHO COBMAAAIOT HE TOJIBKO Ha-
3BaHMsI MOAABIISIONIETO OOJBIIMHCTBA CTPYKTYPHBIX MOApa3/ie-
JICHW YKa3aHHBIX KOJIEKCOB, HO M Ha3BaHUA U (POPMYJIMPOBKU
OoJIBIIIeN YaCTH HOPM 3TUX aKTOB. JJ0CTaTOUHO OJIM3KUM MO KO-
JIMYECTBY SIBJISIETCS] U YUCJIO CTaTel B COOTBETCTBYIOIIMX CTPYK-
TYpPHBIX TIOZIpa3eeHnsx kogekco, ocodenHo KAC u I'TIK. Ec-
JIM Ha3BaTh BEILM CBOMMU UMEHAMHU, TO HEJIb3s1 HE IPUMTH K OfI-
HO3HAYHOMY BBIBOAY: TMOJABJISIIONIEE OOIBIIMHCTBO MOJIOKEHHIA
KAC npaktuyecku nepenucansl u3 ['TIK.

Jlena, nomjiexamuye pacCMOTPEHHIO U pa3peleHUI0 TI0 HOp-
Mam KAC, BecbMa HE3HAYUTENILHO OTJIMYAIOTCS OT OOBIYHBIX UC-
KOBBIX JIeJI IO CIIOPaM C BJIACTHBIMU CTPYKTYpamu. DTO BbIHYK-
JeHbl TIpU3HATh U camu cocTaButen Komekca. A noOapiieHHe
NPUJIaraTeIbHOrO «aJMUHUCTPATUBHBII» K CYIECTBUTEIBHOMY
«HCK» IO CYTH HUYETO U3MEHUTH HE MOXET.

Tak Ha3piBaeMblid aIMUHUCTPATUBHBIA MCK HE CIMIIKOM-TO
OoTIMYaeTcss OT OObIYHOrO McKa. COOTBETCTBEHHO, MPUHUMATD
KAC, npegHazHauyeHHbIM [JIs1 pACCMOTPEHUsI KpauHE OTrpaHu-



YEHHOT0 Yuciia aIMUHUCTPATUBHBIX JIEN U, TIO CYTH, IOBTOPSIIO-
i nonoxenust ['TIK, aukakoro cMpicia He ObLTO.

Cepize 100 ner ToMy Ha3aj M3BECTHBI POCCUMCKHMM CIie-
UAJMCT MO mpolneMaM aAMUHUCTPATUBHON IOCTUIIMKM OapoH
C.A. Kopd no gaHHOMYy MoOBOAY NHUCAT: «...HaJO0 OTMETUTD,
YTO MHCTUTYT AIMUHHUCTPATUBHOM I0CTULIMY HE SIBJISIETCS] BOBCE
HEOOXOAMMBIM PEKBU3UTOM IPABOBOIO rOCYIapCTBa; B TOM HAC
yOek1aeT CTPOH aHIJI0-CAKCOHCKUX U HEKOTOPBIX JIPYTUX roCy-
JapCTB».

Heckoibko HUke aBTOp MOSICHSIET CBOIO MbICIb: «HeTt HuKako-
IO COMHEHMS1, U 9TO MPU3HAETCA KaK APY3bsIMU, TaK U HEJpyra-
MU a/IMUH. I0CTHUIIMH, YTO UICTOYHUKOM M 00Pa3lioM MOCTPOEHUIA
aJIMMH. TIpOLIECCa MOCTYKUJI MPOLIECC T'Pak JAHCKUIA, CTOJIETHHE
TIPUHIIWITEL TIOCJIETHETO ObUIA TIPUMEHEHB! KO BHOBb POJIMBIIIC-
Mycsi B XIX B. aAMUH. MPOIIECCY: B PABHOU MEPE 3TO OTHOCUTCS
u Kk @pannum, u Kk Utanuu, u k 'epmanuu, u Kk ABCTpuH.

Jla nHave u OBITh HE MOIJIO, €CJTU IMPUHSTH BO BHUMAaHUe, C Of1-
HOV CTOPOHBI, MX IYXOBHOE CXOJICTBO, C IPYTOU K€, — TeOpeTHYe-
CKYI0 pa3pabOTaHHOCTh MpOIIecca TPakIaHCKOT0. DTUM 00bsIC-
HSIETCs, YTO MHOTHE MPUHIIUIIBI 0OOMX MPOIIECCOB COBEPIIEHHO
TOXJIECTBEHHBI, APyrve BeCcbMa MOX0KHU APYT Ha apyrax». [lanee
aBTOP CPaBHMBAJI IOJIOKEHUE CTOPOH B IPAKAAHCKOM U aJIMH-
HUCTPATUBHOM MPOLECCAX U HE HAXOAWI MEX]1y HUMH MPUHIIU-
nuaabHbIX oTnumil. K ananornunsiM BeiBogam C.A. Kopd npu-
XOIWJI U MPU CPABHEHUM I'PAXJIAHCKOTO U aIMUHUCTPATUBHOTO



UCKOB'.

B cnoxuBIIercs HbIHE B POCCUMCKOM IPaBe CUTYAllUd HaM
KaKETCs1, YTO UMEET CMBICII cAesaTh creayoniee. CpaBHUB MOJIO-
xenusa KAC u ero 6e3 nmatu MuHyT «Opara-ommsHena» ['TIK, mo-
MBITATHCS] POAHATIM3UPOBATH CrIEU(PUUECKHE HOPMBI IAHHOTO
Kozekca v mocraparbcsi OHATH: KAK OHU Pa0OTAIOT HA TMPAKTH-
ke? KakoBbl NpUHIMIIMATIBHO HOBbIE MOJIOKEeHUsT 3Toro Konek-
ca B cpaBHeHuu ¢ I'TIK? Nmeetcst i cymiectBeHHas cneudu-
ka B npumeHeHnn Hopm KAC no cpaBHenuio ¢ Hopmamu [TIK?
Kakum 00pazom MOKHO yiydimuTh 00a Kozekca? B yem 3akimo-
YalOTCS HEAOCTATKU MPOLIECCYaIbHOM perjlaMeHTallMK MOpsAaKa
paccMoTpeHus yOIMYHO-TpaBoBbIX criopoB 1o KAC, v He Hy k-
HO JIM B YEM-TO TOIBITATLCSl €0 YCOBEPUIEHCTBOBATh? A s
3TOTO B MIEPBYIO OYepedb HEOOXOAUMO OOPATUTHCS K M3YUIECHHIO
Y aHAIU3Y MPAKTUKU NpUMeHeHus cygamu nonoxenun KAC.

Cornacumcs Ha muHyTy ¢ ipopeccopom FO.H. CrapuioBsim
B TOM OTHOIIEHUH, YTO «I'PAHUO3HOE COOBITHE» — MPUHSTHE U
Beryruienue KAC B perictBue — ceeprmiiocs! Ho crano s or
9TOr0 HAIIMM IpaskAaHam Jiydiue? Jlerye im UM cTajio 3aliyiiaTh
CBOM HapyIlleHHbIE WX OCTIapUBaeMble IpaBa, CBOOO/IbI U 3aKOH-
Hble uHTepechl? CTallo JIM JIerye CypsiM, Pa3pellariyM TaKo-
ro pojaa Jiena, OT TOro, 4To TENepb OHU UMEHYIOTCS «aIMUHU-
CTpPaTHBHBIMH MCKaMu»? He 6e3 coxasleHusi IPUXOIUTCST KOH-

15 Kopgp C.A. AnmunucrpatuBHas octuims B Poccun. Kaura Bropas. Ouepk aei-
cTBylomero 3akonoparensersa. CI16., 1910. Lut. mo: AqMuUHUCTpaTUBHAS I0CTUIIHS.
Konen XIX — nauano XX Beka. Y. I/ Cocr. 10.H. Crapunos. C. 669, 685, 686, 691,
694, 695. Cokpatenus cios C.A. Kopda.



CTaTUPOBATh, YTO HAa BCE IIOCTABJICHHBIE 3/1€Ch BOIPOCHI IIPUXO-
JWTCSI OTBEYATh CYTyOO0 OTpuIiaTenbHO. la ¥ BpaBy, 4ero Mox-
HO OBLJIO OJKUIATh OT «T'PaHAMO3HOIO COObITUSI»? Beab mpuHIM-
IUAJIBHO (34 UCKJIIOYEHUEM HOBOBBEIECHHBIX TEPMUHOB «aJIMHU-
HUCTPAaTUBHBIN UCK», «aIMUHUCTPATUBHBIN UCTEL» U «aIMUHU-
CTPaTUBHBIA OTBETYMK») HOpMBI KAC He onyarTcs OT HOpM
I'TIK, Bkimouad npaswia nogpasgena I paspena II I'TIK, Hel-
HE MPU3HAHHOIO YTPaTUBILIMM CWly. Paspemalor agMuHUCTpa-
TUBHBIE UCKU T€ K€ CaMble CyIbU, KOTOpbIE pacCMaTpuBaau (1
paccMaTpHUBalOT) UCKU TPAXKAAHCKUE C TEM K€ CaMbIM HaOOpOM
IOpPU/INYECKUX 3HAHUM U YMEHUU U C TEM K€ CaMbIM CYy/IEUCKUM
MEHTAJIUTETOM.

«He MoxeT ObITh», — BOCKJIMKHYT KOJIJIETU-aIMUHUCTPATUBH-
ctel! Hy uT0 %e, 0OpaTumcs K ormyOiIMKOBaHHOM CyieOHOM mpak-
THKe, O1aro MHOTHE Cy/leOHbIe aKThl CTaJM Tereph JOCTYITHBI-
MU Onarofapst IHTepHeTY ¥ ClipaBOYHBIM ITPABOBBIM CUCTEMAM.
U tam, Hapsiy ¢ 3aKOHHBIMU, OOOCHOBAHHBIMU U CITPABE/LIVBBI-
MU PELICHUAMH, IPUHATBIMU 110 UTOTAM PACCMOTPEHUS aJIMU-
HUCTPATUBHBIX UCKOB, MOXHO HAaWTH CyJeOHbIe aKThl IPOTUBO-
3aKOHHbIE U JjaXe, U3BUHUTE 3a MpaBjy, OecyesOBeuHbIe.

Tak, K.2.I". B nepuop Haxoxaernss B CU30 Oblia mpoBeieHa
MarHUTHO-PE30HAHCHAsA TOMOrpaus MOSCHUYHO-KPECTLIOBOIO
OT/ieJ1a MO3BOHOYHMKA. BbIT OCTaBIeH quarHo3 «qucrpoguye-
CKHE U3MEHEHU s MOSICHUYHO-KPECTLIOBOIO OT/EJIA IO3BOHOYHHU-
Ka, IPbIXa U MPOTPY3Usl JUCKOB MOSICHUYHO-KPECTLIOBOTO OTHE-
Jla TIO3BOHOYHMKA». [0 3aK/moueHnio Bpaya-HEMPOXUpypra eu



OBLIY TIOKa3aHbI JI0OOCIIE/IOBAaHWE 1 B KpaTyaMIlie CpOKU — pe-
ieHre Borpoca 06 oneparmu. OJHaAKO HEOOXOIMAsT METATTH-
ckas nomomp K.9.I'. okazaHa He OblIa, COCTOSTHUE €€ 3I0POBbS
KaTacTpopUYECKH YXyIIIaJI0Ch.

Ansokarom K.9.I'. Ha uma Hayansarka C30 ObUIO 1TOgaHo
XOJATAlCTBO O TIPOBEICHUU TTOBTOPHOTO MEIUITMHCKOTO 00CIe-
JnoBanus K.9.I'. B CBSA3M C yXyJIIIEHUEM COCTOSIHUS €€ 3I0POBbSI
¥ 3aKJII0UEHHEM Bpaua-Heipoxupypra. OIHaKO B TOM ObLIO OT-
kazaHo. K.9.I'. o6paruiack ¢ aqMUHUACTPaTUBHBIM UCKOM B Jle-
HUHCKUM parioHHbIN cyg bamkoprocrana. Cyn B MCke OTKa3zall.

Ocragisisi 310 pelnieHre 6e3 U3MEeHeHM s, CyaeOHast KOJIerusi
10 aJMUHUCTPATUBHBIM JeflaM BepxoBHoro cyna PecryOnuku
Bamkoprocran 3anucana B onpeneneHuu: «B xone paccMoTtpe-
HUS JeJIa YCTAaHOBJIEHO, YTO B CY C aIMUHUCTPATUBHBIM HCKO-
BBIM 3asiBJIeHUEeM 00 OCITApMBAHUY YKa3aHHBIX OTBETOB (T. €. OT-
BETOB 00 OTKa3e B OKa3aHUM HEOOXOIUMOMN MeTUITMHCKON MOMO-
nm. — A.b.) K.D.I'. oOpaTuiiace. .. 1o UCTEYEHUH TPeX MeCsIIEB,
MIPOIYCTHB TEM CaMbIM CPOKU OOKAJIOBAHUS. . .

JlokazarenbCTB, MPENSATCTBYIOIMIUX CBOEBPEMEHHOMY OOpa-
HICHUIO B CyJ M YBAKUTEJIbHOCTU MPUYMH MPOITYCKA TIPOLIECCY-
QJIbHOTO CPOKa, aIMUHUCTPATUBHBINA UCTEL] CYly HE IPEICTaBIII.

[Tpu TakMX 0OCTOATENHCTBAX CY/I IPHIIIEIT K TPABUIIEHOMY BbI-
BOJIy O TOM, YTO aJIMUHUCTPATUBHBIM MCTIIOM IPOIYIIEH yCTa-
HOBJIEHHBI 3aKOHOM CPOK [1J1s1 0OpallieHus B Cy/l, B CBSI3U C YeM
OCHOBAHUI HE COTJIACUTHLCS C BHIBOAOM CyAa MEPBOM MHCTAHIIUU
cyaeOHasi KOJJIervst He yCMaTpHBAaeT».



Mexy TeM Mo CyIIeCTBY MCTHIIA OcriapuBaja He (popMalib-
HO-OIOpOKpaTHUeCKue «OTBeThl» AokHOCTHBIX jmi ®CUH, a
ux Oe3[elCTBIE, BCIISCTBIE KOTOPOrO KaracTpoprIecKu yXy/-
I1aJI0Ch COCTOSIHHE €€ 3/I0pPOBbsl. A OTHHCKHM aJIMUHHMCTpAIVH
CHN30 gBisanuck He OoJiee YEM JOKA3aTEILCTBOM OE€31EHCTBUS
COOTBETCTBYIOIIMX JIOKHOCTHBHIX JinIl. Camoe ke TJIaBHOe 3a-
KJII0YAeTCs B TOM, YTO, KaK OTMeYaeTcsl B IOpUANIECKOM JITepa-
Type, IPUMEHEHHEe YCTAHOBJICHHOIO 3aKOHOM CpPOKa IpH OCIa-
puBaHUM OE3EWCTBUSI TOKHOCTHBIX JIUI] MPAKTUUECKU HEBO3-
MOXHO, TIOCKOJIbKY O€3/IeHCTBHE — ITO JUISIIIEeCs IPaBOHAPYIIIe-
Hue'o,

Takum 00pa3oM, Kak Mbl cTapasiuch nokasatb, KAC B oTcyT-
CTBUE CHUCTEMbl aJMMHUCTPATUBHBIX CYJIOB aOCOMIOTHO HE HY-
*eH. bornee Toro, Mo HEKOTOPHIM MOMEHTAM OH eIlle U BpeJieH,
TIOCKOJIBKY B psifie ciiydaeB 3T1oT Kojieke 3arpymHsieT ornpeere-
HHe HeOOXOIMMOM B KOHKPETHOM Citydae (POpMBI Cy/ieOHOM 3a-
mMTh. Peub UeT o ciaeayromieM.

KAC P® BBeneH B zeiictBue ¢ 15 centsops 2015 r. Menee
4yeM 4epes JIBa MeCsIlia «BIOTOHKY» €My B 00JIaCTHBIE M UM COOT-
BETCTBYIOIIIME Cy/Ibl ObLTO HarpasiieHo [Tucbmo BepxoBHoro Cy-
na P® ot 5 vHosiops 2015 r. Ne 7-BC-7105. Coneprxanue [Tucema
ObLTO 0003HAYEHO KaK «MH(pOpMAIIsI TIO KATETOPHUsIM TpakIaH-
CKUX JIeJI, pacCMaTPUBaeMbIX CyJaMU OOIIECH IOPUCIUKIINY B UC-
KOBOM Topsizike». Tekcry IucbMa mipeanocian 3arojoBok «Ka-

16 Cm., Hanpumep: Kommenrapuil k I'paxgaHckoMy NpoLECCyaJbHOMY KOOEKCY
Poccuiickoit ®enepanmn / Iog o6m. pea. B.U. Heuaea. M.: Hopma, 2008. C. 585.



TErOPUH JIeJ1, BBI3BIBAIOIIE BOIIPOCHI IO OIPeeIeHUI0 BU/IA CY-
JONPOM3BOJICTBA U pacCMaTpPUBaeMBbIe Cy/IaMK OOIIEeH I0PUCINK-
UM B KICKOBOM TIOpsi/ike». BHUMaHNe HUKECTOSIINX CY/IOB 00-
paimanoch Ha cieaypoiiee: «Kputepuem npaBUIBHOTO Oompese-
JIeHUsI BUJA CYJONPOU3BOJICTBA (MCKOBOE WJIM aJIMUHUCTPATHB-
HOE), B KOTOPOM ITOJIJIEKAT 3aIUTe IPpaBa U CBOOOBI TPaKIaHH-
HAa WM OPraHU3alliu... SIBJISETCS XapakTep MPaBOOTHOIICHUH,
KOTOPBIN TIpefonpeaesisieTcsl He TOIbKO y9acTHeM B HUX B Kave-
CTBE OJIHOTO U3 CYOBEKTOB TAKUX OPTaHOB, HO M TEM, UTO Y4acT-
HUKH TAKUX [TPABOOTHOIIIEHHI He 00JI/Ial0T PABEHCTBOM U OJINH
Y3 HUX HajeJIeH BJIACTHBIMH ITOJIJHOMOYMSAMU IO OTHOIIEHUIO K
npyromy. [1pu sTom nzbpannasi muiiom popma oOpaltieHus B Cyj
(momava aIMUHUCTPATUBHOTO HCKOBOTO 3asIBJICHHS MJTM UCKOBO-
IO 3asIBJICHHST) HE SIBJISIETCS OIpeesIsIone sl BO3OYKIeHUS
I'PaXJAHCKOTO UM aJMUHUCTPATUBHOTO CYJOIIPOU3BO/ICTRA.
Y4auteiBasi, 4TO rpakIaHCKUE ITPaBa U 00SI3aHHOCTH BO3HUKA-
I0T, B YaCTHOCTH, U3 aKTOB TOCY/IAPCTBEHHBIX OPraHOB U OPraHOB
MECTHOTO camoymnpasiieHus1 (cTatbsl 8 I'pakgaHCKOro Koaekca
Poccuiickoit ®eneparum), Ciopbl 00 OCYIIECTBJICHUH STUX TPaB,
COeMHEHHBIE ¢ TpeOOBaHUSAMM O MPU3HAHWUW HEJACUCTBUTEb-
HBIMH (HE3aKOHHBIMU ) HEHOPMATHBHBIX aKTOB OPTaHOB TOCY/Iap-
CTBEHHO! BJIACTU, OPTaHOB MECTHOTO CAMOYITPABJEHHUS, TOMK-
HOCTHBIX JIMII, TOCYJAPCTBEHHBIX WJIM MYHUITUTIAILHBIX CITyXka-
IIUX, ¥ SIBJISIONIMXCS OCHOBAaHMEM MX BO3HHMKHOBEHHS, a TaKXKe
CTIOpHI O MPU3HAHWM TaKMX aKTOB HEJCHCTBUTEIbHBIMU (HEe3a-
KOHHBIMM), €CJIM MX WCIOJHEHHE MPUBEIO K BO3ZHUKHOBEHHUIO,



W3MEHEHUIO WU MPEK PaIIeHUIo TPaK TAHCKUX MTPaB U 0OSI3aHHO-
CTeH, MOJIekKaT PACCMOTPEHMIO B IOPAAKE IPAKAAHCKOTO CYI0-
IIPOU3BOJICTBAY.

Tekcr [TucbMa pa3ouT Ha TpU pasaena:

I. PaccmoTpeHre B MICKOBOM MOPSAKE TPaXk/IaHCKUX JIeJl, Bbl-
3bIBAIOIIMAX BOIIPOCHI 11O ONPEAEICHUIO BUA CYIOIPOU3BOICTBA.

II. PaccMmoTpenne B KCKOBOM TOPSAJAKE TPYIOBBIX, IIEHCUOH-
HBIX U COLIMAJIBHBIX JEJI, BBI3BIBAIOILMX BOIIPOCHI 10 OIpEese-
HUIO BUJIA CyAOITPOU3BO/CTBA.

III. PaccmoTpeHre B ICKOBOM MOPSIKE CEMENHBIX eI U AET
O 3alllMTe MpaB JIETeH, BHI3bIBAIOIIMX BOIPOCHI 110 ONPEEIIEHHUIO
BUJIA CYIONPOM3BOJACTBA.

B Tluceme HazBaHo cBbitiie 30 KaTeropui e/, KOTOpbie T0K-
HBl pacCMaTpuBaTbCs B TOPSANKE HE aJMUHUCTPATUBHOIO, a
I'PaXXJaHCKOTO CyJ0IPOU3BO/CTBA.

Tekcr [Tucema BepxoBHoro Cyna P® Obi1 HemeieHHO MpH-
HAT Ha BOOPYKEHHE HUKECTOAILIMMHU CylaMu. B onpeneneHusax
Cy/IOB MIEPBOM U aNEUISIHIMOHHON MHCTAHIIMKA B KA4€CTBE MOTHU-
BUPOBKU HEOOXOAMMOCTH PACCMOTPEHHS TOrO UM MHOTO KOH-
KPETHOTO Jiesia B MOPsIKe I'PakJaHCKOro JUOO0, HAMPOTHB, ajl-
MUHHCTPATUBHOIO CYIOIPOM3BO/CTBA, KaK IMPaBUJIO, IUTUPYIOT-
Cs1 IJTM TIEPECKA3bIBAIOTCS JIBA BBOIHBIX a03alia BHIIEyKa3aHHO-
ro ITucema Bepxosnoro Cyna P®, npuuem tekcr ITucema B psne
CJly4yaeB [IOHMMAETCA COBEPLIEHHO MO-pa3zHoMy. Ho BoO BceM i
npaB B JaHHOM ciyuyae BepxoBubiii Cyg PO?

Bor xapaktepHoe €0, U3 aHaau3a KOTOPOIO SICHO BUJHO,



KaK OJHOBPEMEHHOE AEHCTBUE JBYX KOHKYPHUPYIOIIMX KOIEKCOB
3aITyTHIBAET HE TOJIBKO 3AMHTEPECOBAHHBIX JIML, HO U CAMUX CY-
aeu. [lo paspelnieHus esa 1o CylecTBy OHU OPOU COBEPIIEHHO
HETIPOM3BOIUTENIBHO TPATAT KaK COOCTBEHHOE, TaK U 3auHTEpe-
COBaHHBIX JIML BpeMsi, YTOObI OMPENeNTh, B KAKOM MPOLIECCY-
QJIBHOM TOPAIKE €r0 CIEAYET Pa3pPELINTh.

Tak, XK.E. u K.JI. obparunuch B Kese3HOIOPOXKHBIN paid-
oHHbII cya r. HoBocuOupcka. OHM mpocuiM MpU3HaTh He3a-
KOHHBIM pELIEHUE JenapTaMEHTa 3eMENIbHbIX M MMYIIECTBEH-
HBIX OTHOIIeHWHA Mapuu T. HoBocmOupcka, o6s3ath Aenapra-
MEHT YTBEPAMTh HA KaJAaCTPOBOM KAapTe€ CXEMY PACIOJIOXKEHMS
3€MEJIBHOTO Y4acTKa, HaXOJALIErocs 10 COOTBETCTBYIOILEMY ajl-
pecy, a Takke 00s3aTh JIeNmapTaMeHT MOATOTOBHUTh MPOEKT Me-
’K€BaHMs COOTBETCTBYIOLLEH TEPPUTOPUM. B MpuHATHM aAMUHU-
CTPaTHBHOTO MCKa Ha ocHoBaHmM M. 1 4. 1 c1. 128 KAC 6b110
OTKa3aHO, TaK KaK, 110 MHEHHUIO Cy/bH, 3asBJICHUE JOJDKHO pac-
CMaTpHBAThCS M pa3pelaThCsi B MTHOM CYIeOHOM MOPSIIKE.

B gactHO# *ano0e UCTIB yKa3all, 9To CYAOM He ObUT IpH-
HST BO BHUMaHKe TOT (baKT, YTO peajm30BaTh MPaBo Ha Cyaeo-
HYIO 3alUTY, KPOME KaK B NOPSAIKE aAMUHUCTPATUBHOIO CYIO-
NPOM3BOACTBA, OHU HE MOrYT. [lJIsI MCKOBOrO Mopsijka OTCYT-
CTBYET IIpEIMET MCKa, TaK KaK B HACTOSIEE BPEMs 3€MEJIbHbIN
YYacCTOK C MHJUBU/1YaJbHBIMUA XapaKTEPUCTUKAMH OTCYTCTBYET.
BBusy oTCyTCTBUA NpeIMETa MCKA HE MTPEICTABIAETCA BO3MOXK-
HBIM OIPEAEIUTh LIEHY UCKA, OIUIATUTh TOCHIOLUIMHY, YTO MOBJIE-
YeT OCTaBJIEHHE CyIOM 3asiBJIeHus Oe3 IBIkeHus. VIcTipl nona-



TraJiy, 4To CIopa O MpaBe Ha 3eMeJIbHBIN YYaCTOK B IAHHOM CITy-
qae HeT. OHM OOXATYIOT UCKJTIOUMTENIHHO PEIlleHre OpraHa ro-
CYAApCTBEHHOTO YIPaBJICHUsI, OTKA3aBIIero B UX MPOChOe.

OTKJIOHSIS YaCTHYIO Kasio0y, cyaeOHast KOJUIerus Mo aJMUHU-
CTpaTHBHBIM JiesiaM HoBocMOMpPCKOro 001acTHOTO Cyjia, B 4acT-
HOCTH, yKazaya cienyomee. «Kak cremyer u3 aiMUHUCTpATHB-
HOro ucka JK-BBIX, OcriapuBasi MPUHSTHIE PEIeHUs Tocyaap-
CTBEHHBIX OPTaHOB, UCTIIbI POCAT MPEAOCTABUTH UM 3eMEJIbHbII
YUYacTOK B COOCTBEHHOCTb.

CnenoBatenibHO, cyneOHasi KOJUIETHsI Toaraja MpaBUIbHbI-
MU BBIBOJIBI CYJIbU O TOM, YTO TPeOOBAHUSI MOAJIEKAT PACCMOT-
PEHUIO B MOPSJKE I'PAKIAHCKOTO CYIOIPOU3BOICTBA, MOCKONb-
Ky MMeeT MECTO CIop O IrpaBe»'’. Mexay TeM peleHue BOIpo-
ca O TPEIOCTABJICHUH 3eMEIbHOTO YYacTKa B COOCTBEHHOCTH B
COOTBETCTBUM C JIEHCTBYIOIIMM 3aKOHOJATEIbCTBOM OTHOCUTCS
K KOMIIETEHIIUM BJIACTHON CTPYKTYpBI, ube Oe3JeicTBre ObLIO
OCIIOPEHO UCTIIAMH B cyaeOHOM nopsiake. Kakoro-nmmbo criopa
0 IIPaBe I'PaXJAHCKOM (3€MEIBHOM) MEXKAY 3aMHTEPECOBAHHBI-
MU JIMIaMu HeT. M MCK TpakAaHCKUil, B OTIMYKME OT UCKA ajl-
MUHHCTPATUBHOTO, UM MPEIbsIBUTH MPOCTO HE K KoMy. Eciu xe
peub UeT O MPOCTOM NePEMMEHOBAHUK CTOPOH CIIOPHOTO, W B
NIEPBYIO OUepelb OTHIONb HE TPAKJAHCKOTO, a IMyOIMYIHO-TIPaBO-
BOTO OTHOIIIEHHSI, TO OTBET Ha 3TOT BOMPOC, U OTBET COBEPIIICH-
HO BepHbIH, yike AaH B [Tuceme BepxoBHoro Cyna P®. B Ha3zBaH-

17 OnpeneneHre CyaeOHON KOJUIETUH MO aIMUHUCTPATUBHBIM neiaM HoBocuOump-
ckoro oonactHoro cyna ot 19 saBaps 2016 r. mo geny Ne 33a-820-2016.



HBIX IOKYMEHTaX COBEPILIEHHO MPaBUJIbHO MOJYEPKUBAETCS, YTO
«u30paHHas Jmrom ¢opmMa oOpariieHust B ¢y (rogada aJMIuHU-
CTPAaTMBHOI'O MCKOBOTO 3asIBJIEHUSI WJIA UCKOBOTO 3asIBJIEHUS) HE
SIBJISIETCSI ONPeIeIISIONIeH 17151 BO30Y:KA€HUS TPk JAHCKOTO WIH
aJIMMHUCTPATUBHOI'O CYAONPOM3BOICTBa». [Ipeacrasnsercs, 4to
NPUMEHHTENTHHO K JAHHOMY CJTy4Jalo BBICOKHE CyneOHbIe MHCTaH-
MM MpOTUBOpeyar camu cede. Ecim Ha3BaTh BelM CBOUMU UMe-
HaMH, TO MPOLIECCYalIbHbIE AEVCTBUSA, O KOTOPBIX UIET peub, Kak
B ITuceme BepxosHoro Cyna P®, tak u B onpenesieHuu KoJjuie-
TMU 0OJIACTHOTO Cy/a, B CYIIHOCTH, TJIABHBIM OOPa30M CBOZSAT-
¢ K IEPEMMEHOBAHUIO MPOLIECCYAIBHOTO JOKYMEHTa, KOTOPhIM
HaJ|JIekaso Bo30YIUTh HACTOSIIIIEe JIENO.

[To3Bonum cebe 3aMeTuTh, YTO B ONPEICIEHUH CY/Ia areiisi-
IIMOHHOW MHCTAHIIMM HE yKa3aHO, B YeM, COOCTBEHHO TOBOpS,
3aKJII0YAJI0Ch BOBHMKHOBEHME CIIOpa O IPaBe IPaKJAaHCKOM, U
MeXAy KakKuMH cyObeKkTamu BO3HHK 3ToT criop? Cyas mo Bce-
My, MOJ, BO3HUKHOBEHHUEM CIOpPA Cy/Abl UMEIU B BUIYy OCMApU-
BAHWE a/IMUHUCTPATUBHBIMU UCTLIAMUA HE3AKOHHOTO, C UX TOUYKHU
3peHus1, 0e3eUCTBUSI OPraHOB MECTHOTO caMoyTipaBiieHus1. OHO
BBIPa3WJIOCh B HEMTPUMEHEHUM IPEIOCTABIEHHOIO UM 3aKOHOM
MOJTHOMOYMSI 110 BBIHECEHUIO aKTa, SIBJISIIOIIErOCsl OCHOBAHUEM
BO3HUKHOBEHHSI T'PAKTAHCKUX TMTPaB 1 00s13aHHOCTEH (TToATT. 2 1.
1 cr. 8 'K P®). [Ipyrumu cinoBamu, cyObeKTaMU CIIOpa B yKa-
3aHHBIX CIIy4yasiX SIBJISUICh UCKJTIOYUTENIBHO 3aUHTEPECOBAHHOE
JIMIIO ¥ MYyHUIIUNAJIBHBIN oprad. Kakux-1m60 uMyIiecTBeHHbIX
MHTEPECOB MHBIX JIMII OOpaIlleHne B CyJ He 3aTparuBaiio. B cBs-



31 C 9TUM KOHCTATUPOBATh B yKa3aHHOM CJ1y4yae BO3HUKHOBEHUE
criopa O MpaBe TPak JAHCKOM HEBO3MOKHO. Criop ObLT MCKJTIOUH-
TEJIbHO MyOJIMYHO-TIPABOBOTO XapakTepa.

Ho emie pa3 obparumcs k tekcty Iucema BepxoBHoro Cyna
P® ot 5 Hosa6ps 2015 r. Ne 7-BC-7105 u norsiTaemcsi oripe-
JeJIATh, KaKue C(POPMYIMPOBAHHBIE B HEM IOJIOKEHUSI BEPHBI,
a C KaKUMM COINIacUThCsl HEBO3MOXHO. B a63. 2 Ilucema mpa-
BWJIBHO MOTYEPKHYTO, YTO CHOPbI 00 OCYIIECTBJICHUU TPk IaH-
CKUX MpaB, COEIMHEHHBIE C TPEOOBAHUSIMU O TIPU3HAHUY HEJleH-
CTBUTEJIbHBIMU (HE3aKOHHBIMM) HEHOPMATUBHBIX AKTOB BJIACT-
HBIX CTPYKTYp, MOIJIEKAT PACCMOTPEHUIO B TOPSIIKE I'PakaaH-
CKOTO CYJIOIPOU3BOACTBA.

B cBs131 ¢ 9TUM OTMETUM, UTO B JIeNIaX, BO3HUKAIOIINX U3 MyO-
JIMYHO-TIPABOBBIX OTHOIIEHWH, CIIOP O MpaBe MMEETCS BCEraa.
Henapom ke B KAC MHOrue u3 paccMarprBaeMbIX B TAKOM IIO-
Ps/IKE A€ COBEPIIEHHO BEPHO MMEHYIOTCS aIMUHUCTPATUBHBI-
MU JieJlaMy 00 OCIIapUBAaHUM TeX WM WHBIX JISHCTBUU U pele-
HUM BJIACTHBIX CTPYKTYp (1. 1-5 u. 2 c1. 1 Kopekca). CiopHbii
XapakTep Jell, paccMarpuBaemsbix 1o Hopmam KAC, noguepku-
Baerca U B 4. 1 cT. 4 Konekca.

Hert coMHeHMi1 B TOM, YTO B psifie CITy4aeB rpaxJIaHCKUE Ipa-
Ba ¥ 00S13aHHOCTU BO3HHMKAIOT U3 aKTOB FOCYJAPCTBEHHBIX Opra-
HOB ¥ OPraHOB MeCTHOTO camoytipasienus (moan. 2 m. 1 cr. §T'K
P®). OHako 13 3TOro BOBCE He BHITEKAET, YTO peain3alius 100
Hepeau3alys MpeloCTaBIEHHbIX BJACTHOW CTPYKTYpE IOJIHO-
MOYMY aBTOMAaTUYECKH CO3AET CUTYallMI0 BOSHUKHOBEHHMS CIIO-



pa o npage rpaxjgaHckom. HecornacHoe ¢ yka3zaHHbBIMU JIEUCTBU-
v (6e3eiCTBIEM) 3aMHTEPECOBAHHOE JIUIIO OCTIAPUBAET TTpa-
BOMEPHOCTb JEVCTBUM OpPraHa YIpaBJICHUS WU JTOKHOCTHOTO
JIMLIA, BCJIEICTBUE KOTOPBIX HAPYIIEHBI €r0 MpaBa, B TOM YKCIIe
U B uMyIlecTBeHHO cepe. [Ipenmerom cniopa, npexje Bcero,
SIBJISIETCSI 3aKOHHOCTb JIEMCTBUM BJIACTHOU CTPYKTYPbI, KOTOPbIE
B OMNpeAe/ICHHBIX CUTYAIUSX MPUBOIAT K HETAaTUBHBIM /IS TPaXK-
JaHWHA UMYIIECTBEHHBIM MOCIIEICTBUSIM.

TI'oBOpUTH 0 BO3HMKHOBEHHMH CIIOPA O MpPaBe IPakJ1aH-
CKOM 8000uie HEBO3MOKHO. JTOT CIIOP, €CJH OH JIelCTBH-
TeJbHO BO3HHK, BCerjJa UMeeT MeCTO MexKAy onpejesieH-
HbIMH cy0bekTamu. Eciiu ke HeT HHOro cy0beKTa, rpax-
JJQHCKO-IIPAaBOBble HHTEPEChl KOTOPOro IPOTHUBOIOJIOXK-
HbI HHTEpecaM JINIA, 0CNAPHUBAKINEro 3aKOHHOCTD Jiei-
CTBHH BJIACTHOI CTPYKTYPbI, TO HUKAKOI'0 CIIOpa O nmpase
rPakIaHCKOM 3/1eCh HET H ObITh He MOKET.

N3 uncna nepeuncnenssix B [uceme BC P® kareropuit gen
TOJIBKO HEKOTOPBIE B OINPEAETICHHOM CUTYAallUd MOTYT XapakTe-
PU30BaThCSl B KAYECTBE CBS3AHHBIX CO CIIOPOM O IPaBe rpax-
JAHCKOM, a TOTOMY NOAJIeKaIIKX paspemenuto no Hopmam [ TIK
P®. B yacTHOCTH, K UX YMCILy MOKHO OTHECTH CJIEAYIOLLHE:

@ O pUBHAHWN HEJISHCTBUTEILHBIM (HE3aKOHHBIM ) HEHOpPMa-
TUBHOIO aKTa O IMOCTAHOBKE 3€MEJIbHOIO Y4acTKa Ha KaJacTpo-
BbIM yUE€T WM CHATUM C KaJJaCTPOBOIO Y4eTa, COEIMHEHHOIO CO
CHOPOM O TpaBe Ha 3eMeJIbHbIMA YUacTOK;

@ 00 ocriaprBaHNM 3aPETUCTPUPOBAHHBIX MTPAB HA HEIBIIKH-



MO€ UMYIIIECTBO;

@ 00 orpeneneHny pa3Mepa 3aA0JKEHHOCTH T10 aJTMMEHTaM,
orpejieNieHHON (ToYHee ObUTO Obl CKa3aTh — MCUYMCICHHOH) CY-
JeOHBIM MTPUCTABOM-UCTIOTHUTEIIEM.

OnHOBpEeMEHHO TOAUYEPKHEM, YTO IEpeUrCIeHHbIe KaTero-
puM JIesT MOTYT ObITh KBATU(PUIIMPOBAHBI B KAUECTBE TPaXkIaH-
CKMX MCKOBBIX U IOJIEKAIIMX paccMoTpenuio 1o Hopmam I'TIK
P® npu ogHOM HerpeMeHHOM ycioBuU. Peub uaeT o Hanuuuu
MHOTO 3aMHTEPECOBAHHOTO CYOBbEKTa (TpakIaHUHA WU I0PUIH-
YEeCKOro JinIia), BCTYNUBIIErO ¢ aAMUHUACTPATUBHBIM UCTIIOM B
I'Pak1aHCKO-TPaBOBOM CMOP WJIM MHBIM 00pa3oM HapylIMBIIe-
ro ero npasa. Hanpumep, Ha 3TOro cyobeKTa 3aperucTpupoBaH
NPUHAICKAIIUN aJMUHACTPATUBHOMY HCTITY 3€MeNTbHbIA yda-
CTOK; 3aperuCTpYUpPOBaHbl MHBIE TTPaBa HA HEABM)KMMOE MUMYIIIe-
CTBO; OIpeesIeHHbII Cy1eOHbIM TPUCTABOM-UCIIOTHUTENIEM Pa3-
Mep 33/I0JKEHHOCTH T0 aJIMMEHTaM HapyllaeT He TOJbKO Ipa-
Ba aJMUHUCTPATUBHOT'O UCTIA — TUIATENbIIMKA AJIMMEHTOB, HO U
JPpYroil CTOPOHBI B QIMMEHTHOM IPaBOOTHOUIEHUH (TIOTyyateist
aJIMIMEHTOB).

CogepiiieHHO ouyeBUHO, uTto 1o HOopmam ['TIK P® nomx-
HBl PACCMaTpPUBATLCS U Jela O TMPU3HAHUU HEJIeNCTBUTENIBHbI-
MU (HE3aKOHHBIMH) PEIIeHni padoToaaress 00 0TKa3e B 3aKJIO-
YEeHUU TPYAOBOIO JOroBopa; 00 OTKasze B MpueMe Ha palory.
JlaHHbIE CHIOPbl BO3HUKAIOT M3 TPYJOBBIX MPABOOTHOIIEHUH, U
paccmarpuBath ux no HopmMam KAC P® 6buto Obl JOCTATOUHO
CTPaHHBIM.



Uro ke KacaeTcsi MHbIX KaTeropui Jej, NMepevYrcIeHHbIX B
[Tuceme BC P®, To no cBoer MpaBoOBOU MPUPOAE BCE OHU Xa-
PaKTEepU3YIOTCA HAJIMYMEM CIopa, HO Criopa MyOIMYHO-TIPaBO-
BOro xapaktepa. Pa3pemuB 3T10T crniop, Cya JOMKEH OTBETUTh
Ha BOMPOC, HAIEKAIIMM JI1 00pa30M B paMKaXx MpPe0CTaBIIeH-
HBIX €My BJIACTHBIX MOJTHOMOYMI TOCYJAPCTBEHHBIM (MYHUIIU-
MaJIbHBIM) OPraHOM WJIM JIOJDKHOCTHBIM JIMIIOM (MYHMIIATIATb-
HBIM CJIy’KallliM) PeaTM30BaHbl COOTBETCTBYIOIINE HOPMBI IPaX-
JAHCKOTO, 3eMeJIbHOIO, IEHCUOHHOTO, CEMEMHOTO U T. 1. IIpaBa.
CyOBbeKTHBIN COCTAB CIIOPA 3/IECh OTPAHIMYNBACTCS TON WM MHOW
BJIACTHOM CTPYKTYPOM, COBEPIIMBIIIEH OCIIApUBAaEMble JENCTBUS
7100 YKJIOHUMBILEHCS OT UX COBEPIIIEHU S, ¥ TIOJIAraloluM TaKOro
PO/ia MOBE/IEHUE HEMPABOMEPHBIM I'PAKAAHMHOM WM I0pUIYe-
ckuM JiuroM. Kakoro-im60 0co60ro uiim JOMOTHUTETBHOTO CIO-
pa O mpaBe rpakJAHCKOM 3/1eChb HE BO3HUKaeT. COOTBETCTBEH-
HO, B paMKaXx JEUCTBYIOIIEro 3aKOHO/IATEIbCTBA HET HEOOXOIM-
MOCTH U B paccMoTpeHuu ero no Hopmam ['TIK P®.

Cutyalsi MOXeT M3MEHHUThCS JIMIIb B TOM Cly4yae, eciii K
PACCMOTPEHMIO BO3HUKILIETO MEX/1y IPaXJIaHUHOM WIH I0PUIN-
YEeCKHUM JIMIIOM CIIOpa, UCXOAS U3 0OCTOSTENIbCTB JIeNa, JA0IKHO
OBbITH MPUBJIEUEHO €Ille OJHO JIUIIO (TPyIa JIUII), YbH UMYIIe-
CTBEHHbIE UHTEPECHI OKA3aJIUCh STUM CIIOPOM 3aTPOHYTHI.

Takum obpazom, npeacrasisiercs, uto B [Tucemo BC P® ot
5 Hos10ps 2015 1., KOTOPHIM HbIHE PYKOBOJACTBYIOTCS Cyabl Poc-
CHU, HYKHO ObLTO ObI BHECTU JJOCTATOUHO CEPhEe3HbIe YTOUHEHUSI.
B IMuckme crieioBasio Obl 3aMMcath, 4YT0, OTKA3bIBasl B IPUHITAN



3as1BJICHUH 110 MOTMBaM HaJIM4UMsI B KOHKPETHOM CJTydae cropa o
IIpaBe IpaxJIaHCKOM, Cy[bl JOJKHBI YKa3bIBaTh, B YeM KOHKPET-
HO 3aKJII0YAeTcsl 3TOT CIOp U MEXJY KaKUMH CyObeKTaMHu OH
BO3HUK. Kpome Toro, 10/keH ObITh CyIIECTBEHHO YTOUYHEH (CO-
KPALLEH) [IepeYeHb JIEN, B KOTOPBIX, 110 MHEHUIO BepxoBHoro Cy-
na PO, nmeercs cnop o npase rpaxgaHckoM. Criopsl, BOZHUKAIO-
IIYe U3 MyOIMYHO-TIPABOBBIX OTHOIIIEHUH, XOTSI OBl ¥ CBSI3aHHBIE
C OCYILIECTBJICHUEM BJIACTHBIMU CTPYKTYpPaMU MTPEJOCTABJIEHHbBIX
UM 3aKOHOM TOJTHOMOYUI HMBUIMCTUYECKOTO CBOMCTBA (O
2. 1 cr. 8 I'K P®), B kauecTBe criopa 0 npase IpaxJaaHCKOM
KBaJIM(PHUIIMPOBAHBI OBITH HE MOTYT.



J.X. BaneeB, JOKTOpP HOpunyeCcKux
HaYK, npocgeccop, 3aMecTUTEJIb
JNIeKaHA WPUANIECKOro pakyjabreTa
PTI'AOY BO «Kazanckui
(ITpuBoJKCcKMiT) (heaepajibHbIN
YHHUBepCUTeT», npodeccop kadeapnbl
npeanpuHIMAaTeJIbCKOro npasa,
rpazkJIaHCKOro U apouTPaKHOro
npoiecca puIudecKoro
¢dakyabrera PI'bOY BO «Ilepmckuii
roCcyapCTBeHHbI HAIUOHAJIbHbIN
HCCJIe0BaTebCKII YHMBEPCUTET»
CoBpemennasi pecpopma
rpa’kJJaHCKOro CyJI0npou3BOJICTBA
FpamnaHCKoe ITpOLCCCYAJIbHOC 3dKOHOOATCIILCTBO B Poccuii-
ckout denepalu npeTeprieBaeT JOBOJIbHO CEpbe3HbIE M3MEHe-

HUs Ha NpoTskeHn nociennux 20 jger. T U3MEeHeHus IpU-
HSITO UMEHOBAaTh COBPEMEHHOM peOpMOM I'paxkIaHCKOTO CyJ0-



pou3BoJICTBA '8,

B pamkax JaHHOW CTaThbH XOTEIOCh OBl pACCMOTPETH TPH IJIaB-
HBIX BOIPOCA MPOBOAMMON peOpMbI: BO-TIEPBbIX, ITO UCTOPUS
BOIPOCA U Pa3BUTHUs CyAeOHOU pedOopMbl, BO-BTOPHIX, OCHOB-
Hble UJeU B cepe TpakJAaHCKOro CyJOIPOU3BOACTBA B TEKY-
meM, 2016-m, u B 2017 rT. U, HAKOHEIl, B-TPEThUX, OymyIiee
I'paXkJaHCKOIO MpOLECCa.

Ucropusa Bompoca. HauHy c wucropum Bompoca M Kpar-
KO 0003Ha4y OCHOBHBIE ITAMbI pe(hOPMUPOBAHUS TPAKAAHCKOTO
CYIOITPOU3BOJCTBA.

Hepevwiii sman (1991-1996 22.). B okts16pe 1991 r. npunu-
maetcsi Konnernus cyneGHoi pedopmbl, psiji 3aKOHOB O cyed-
HoW pedopme. B vactHocTH, npuHAT 3akoH PD or 26 uions
1992 r. Ne 3132-1 «O craryce cynen», Tae BIEpBbIe IPEANPUHS-
Thl MEpbl, HalpaBJieHHble Ha OOecreYeHue He3aBUCUMOCTH CY-
neid. VIMeHHO 3TUM 3aKOHOM ObUI YBEIWYEeH CPOK CYIEWCKUX
nosHoMounit 10 10 nier, a nmpexae Bce Cyabu U30MPaTUCh CPo-
KOM Ha 5 JIeT.

Briepebie B 1993 1. B OCHOBHOM 3aKOHE CTpaHbl MOSABUJIOCH
NIOHSATHE «CyaeOHasi BiacTh». Ha 3TOM 3Tane npuHuMaetcst psiz
(penepanbHBIX KOHCTUTYLIMOHHBIX 3aKOHOB.

18 Valeev D.Kh., Sitdikov R.B., Novikov LA. Civil procedure in the CIS: current
state and prospect of development // Journal of Economics and Economic Education
Research. Vol. 17. Special Issue 2. 2016. P. 310-316; Maleshin D., Silvestri E., Sitgikov
R., Valeev D. Reforming Russian Civil Procedure // Russian Law Journal. 2016.
Ne 4(1). P. 142—-147; Valeev D.K., Baranov S.Y. The reform of the civil procedural
legislation: world trends // Life Science Journal. 2014. Ne 11(12s). P. 728-731.



Bmopoii sman (1996—2002 2z.). Hauayio HOBOro Tara noJjo-
*eHo npuHsAtueM deepasbHOr0 KOHCTUTYIIMOHHOTO 3aKOHA OT
31 nekadpst 1996 r. Ne 1-®K3 «O cynebHOM cucteme Poccuii-
ckoit Penepanum». Benes 3a ykazaHHBIM KOHCTUTYIIMOHHBIM 3a-
KOHOM IPUHUMAIOTCS] MHOTHE 3aKOHOJIATEJIbHBIE aKThI O Pa3JINy-
HBIX 3BEHbsX cyloB B Poccuiickont ®enepanum, (pMHaHCUPOBA-
HUU CYJIOB U T. /1. BbUT BBE/IeH MHCTUTYT MUPOBBIX CYJIEH, OSIBU-
JIUCh UHCTUTYTHI CYIeOHOTO MPHUKa3a U 3a04HOTO PelleHHUS.

Tpemuit sman (2002-2013 zz.). TlpuHsATHE COBPEMEHHBIX
I'TIK u AIIK, a tak:xe ®enepanbHOM LENeBOM porpammel «Pasz-
BuTHe cyaeOHon cuctembl Poccun Ha 2002-2006 roaei» (YTB.
nocranoByienueM IlpaBurensctBa P® ot 20 HOs0ps 2001 r.
Ne 805), ee mponomkeHure B HOBoW nporpamme «Pa3Butue cy-
ne6Hou cuctembl Poccrn», kotopasi mpunsta 4 asrycra 2006 r.
Ha niepuon a0 2012 r.

Yemeepmutit sman (2013 200 — no nacmosiuee épems). B
2013 r. 6puta npunsita Konternms deaepaibHOIM 1IeIeBOH MPo-
rpamMmsbl «Pa3Butue cygeOnou cucremsl Poccrn Ha 2013-2020
TO/IbI», TTOJIOKUBIIIAsT HAYAJI0O HOBOMY STaly pa3BUTHSA CyleOHON
pedopmsl B Poccun.

21 wionsa 2013 r. [Ipe3unent P® B.B. I1ytuH 03Byuni npen-
noxenne 00 oovenuHennu BC PO u BAC P®, Brictymas Ha
TieHapHOM 3acesianuu [leTepOyprckoro MesxayHapoaHOro KO-
HOMHUYECKOTo (popyma.

7 okts6ps 2013 1. B TocymapcrBennyio dymy ®C PO Obun
BHECEH 3aKOHOIPOEKT 0 nonpaske Kk Koncrurynnu PO.



6 despansa 2014 r. Ilpesunent PO B.B. Ilytun noanucan
3aKOoH 00 oObeanHeHnn cyaoB. CIycTs moiroga OOHOBJICHHBIH
Bepxosnbiii Cyn PP Havan padory.

Takum ob6pazom, B 2014 r. B Poccuiickont ®Penepaiuu Obl-
JIa TipoBejieHa cyniebHasi peopma, pe3yJIbTaTOM KOTOPOH CTalio
yrpazaHenre Briciiero Apourpaxnoro Cyna P® u nenermpona-
HUe ero nosHomounit U gpyHkuui BepxoBHomy Cyny P®. Cre-
JOBaTeNIbHO, CUCTEMa apOUTPaKHBIX CYIOB MOTepsijia CBOIO He3a-
BUCHUMOCTb ¥ CTaJIa TIOJIKOHTPOJIbHA €IMHOMY BBICIIIEMY OpraHy
— BepxosHomy Cyny P®, B cTpyKType KOTOPOTO [1J15 3TUX LIeJIen
CrielMaIbHO OblIa CO3/1aHa KOJUIETHS TI0 SKOHOMUYECKHM JIEJIaM.

8 nekabps 2014 r. pemennem KomuTera Mo rpakmaaHCKoO-
MY, YTOJIOBHOMY, apOMTpPakKHOMY U MPOIECCyaTbHOMY 3aKOHO-
narenbctBY [ocynapcrBenHou dymsl P® Obita ogoopena Kon-
vernus eguHoro I'TIK P® (ganee — Konuennus).

HoBblil nporieccyasibHbIil KOAEKC AOJIKEH MPUITH HA MECTO
nevictByomux ['TIK PO u AIIK PO.

B Hacrosimee Bpemsi B Poccun ipofomkaetcst paboTa 1o pas-
padotke emuHoro Komekca rpa)kaaHCKOTO CyIOMPOU3BOJICTBA,
KOTOPBIN MPUBENET K CO3AAHUIO0 €MHON IPaXkJaHCKOW Mpoliec-
CyaJibHOU (DOPMBI, B COOTBETCTBUH C KOTOPOW jena OymyT pac-
CMaTpUBaThCA KaK CyldaMu OOIIEeH IOPUCIVKINM, TaK W apOuT-
PKHBIMU CYJaMH.

15 cents6ps 2015 r. BeTynui B cuity HoBbIi Kojieke anmMuHm-
CTpaTUBHOTO cyaonpou3BoacTsa Poccuiickoit @enepanuu.



I. Tekyimee cocTosiHEe M1 OCHOBHbIE HOBOBBE/1€HUSI
B IPa:K/IaHCKOM CY/0NPOU3BO/ICTBE

3akonodamenvbcmeo, pezyaupyiouiee 2padcOaHCKUuLl npoyecc.
CynonpousBonctBo B Poccuiickorn ®deepaiium ocyIiecTBiseT-
cs1 Ha ocHoBe KoHctutynmu P® ot 12 mexadps 1993 r., I'pax-
JAHCKOTO TpolieccyasibHOro kogekca P® or 14 Hos6ps 2002 r.,
3akoHa P® ot 26 moHsa 1992 r. Ne 3132-1 «O craryce cynen
B Poccuiickoit ®enepanun», PenepansbHOro KOHCTUTYIIMOHHOTO
3akoHa oT 31 gekadpst 1996 r. Ne 1-OK3 «O cyneGHOiI cricteme
Poccuiickort Peneparyin».

OcHoBomnonaraonyie Hadyajaa O OABEJOMCTBEHHOCTH A€ CY-
nam conepxarca B Konctutyuyn P® v npuHATHIX B pa3BUTHE
€€ MOJIOKEHUU (PelepaIbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB. Tak,
B cT. 10 Koncturynmn P® ropopurcs o Tom, 4TO rocyaapCTBEH-
Has BjacTb B Poccuiickoit @esepanyu ocylecTBIIsSIeTCsl HA OCHO-
BE pas/iesieHr s Ha 3aKOHOJATENbHYI0, HCIIOHUTEIBHYIO U Cy/1e0-
Hyto. OpraHsl 3aKOHOJATETbHOM, UCTIOHUTEIBHON M CyIeOHOM
BJIACTU CaMOCTOATENbHBI. [Ipr 3TOM rocygapcTBeHHas 3aiura
npaB U CBOOOI YeJioBeKa W rpaxkaaHuHa B Poccuiickoit ®ene-
pauuu rapantupyercs. Kpome Toro, kaxaplid BlipaBe 3allMIIaTh
CBOM TIpaBa U CBOOOJIBI BCEMU CIIOCOOAMU, HE 3arpereHHbIMU
3akOoHOM (cT. 45 KoHnctutyuuu P®).

B rpaxxaaHckoM 3aKOHOAATENILCTBE KOHKPETU3UPYIOTCS BO3-
MOXHBIE CTTIOCOOBI 3AIUTHL: TIPU3HAHUS MTPABa; BOCCTAHOBJICHUS



MOJIOKEHM 1, CYIIIECTBOBABILIETO IO HAPYILIEHUS IpaBa, U Mpece-
YEeHMs1 IEMCTBUM, HApYIIAKIIMX MPaBO WIA CO3JAIOIIAX yIPo-
3y €ro HapyllIeHUsI; IPU3HAHUS OCIIOPUMON CAEIKU HEIEUCTBU-
TEJIbHON Y MPUMEHEHUS MOCJIEICTBUN €€ HEeleMCTBUTENIbHOCTH,
MPUMEHEHMSI TIOCJIEICTBUI HEACUCTBUTEILHOCTH HUYTOXHON
CHIEJIKM; NPU3HAHWA HEJEUCTBUTEIBHBIM aKTa rOCY1apCTBEHHO-
IO OpraHa Wiy OpraHa MECTHOTO CaMOYITpaBJIEHUS; CaMO3alllH-
ThI MpaBa; MPUCYXACHUSI K UCTIOIHEHUIO 00S3aHHOCTU B HATY-
pe; BO3MeEIIeHHs] YOBITKOB; B3bICKAaHUSI HEYCTOMKU; KOMIIEHCa-
LIMM MOPAJILHOTO Bpe/ia; NpeKpalleHns UM U3MEHEHUS [TpaBo-
OTHOILEHN1; HETIPUMEHEHU S CYAOM aKTa rOCyAApCTBEHHOTO Op-
raHa Wiy OpraHa MECTHOT'O CaMOYITpaBJIEHU 1, TPOTUBOPEYAIIIETO
3aKOHY; MHBIMU CIIOCOOaMHU, MPETyCMOTPEHHBIMU 3aKOHOM (CT.
12T K P®). B nannom ciyvae u Koncruryuus P®, u orpaciesoe
3aKOHOJATEJILCTBO YCTAHABIMBAIOT MPUOPUTET CYeOHOM 3alu-
ThI TpaXkJIaHCKUX paB. Tak, B cT. 46 Koncruryumu PO 3akpern-
JIEHO, YTO KaXJJOMY rapaHTUPYeTCs CyieOHast 3aliTa ero rpas 1
cBo6ox, a B cT. 11 'K P® ormevaercs, 4to 3ammTy HapyIIeHHBIX
WJIA OCTIOPEHHBIX Pk IaHCKUX IPaB OCYILECTBIISET B COOTBET-
CTBHH C TO/IBEJOMCTBEHHOCTBIO JI€J1, YCTAHOBJIEHHOM IPOLIECCY-
QJIBLHBIM 3aKOHOMATENLCTBOM, CY[l, apOUTPAKHBIN CYl WU Tpe-
TEUCKMH CyJ. 3alUTa T'PaXJAHCKUX ITpaB B aIMMHUACTPATUBHOM
NOPAAKE OCYILECTBJISETCS JIMILb B CIyvasxX, IPeayCMOTPEHHbIX
3aKOHOM. Pellienue, NpuHATOE B aIMUHUACTPATUBHOM TOPSIIKE,
MOXeET OBbITh B JIIOOOM Cllyyae 00KaJIOBaHO B CY/I.

CyneOHast BJIaCTh OCYIIECTBIISIETCS MOCPEICTBOM KOHCTHUTY-



LIMOHHOI'O, TPAXKJAAHCKOTO, aJMUHUCTPATUBHOIO U YTOJOBHOIO
cynonpousBoactsa (ct. 118 Koncrutyuuu P®D).

Cyoeonas cucmema. K gpedepanvhvim cyoam OTHOCATCS:

— Koncruryuuonnsii Cyn P®O;

— Bepxosubiii Cyn P®, BepxoBHBIE Cyabl pecyOvK, Kpae-
BbIE ¥ O0JIACTHBIE CY/IbI, CY/Ibl TOPOIOB (DeiepasIbHOTO 3HAYCHU S,
CYIIbl aBTOHOMHOM O0JIACTH ¥ aBTOHOMHBIX OKPYTOB, pailOHHbIE
CyIlbl, BOGHHbIE U CIIEIIMAJIM3MPOBAHHBIE CY/Ibl, COCTABJISIOIINE
cuctemy (peqepabHbIX CYI0B OOIIEN PUCAUKIIMI. BepXoBHbI
Cyn P® spnsercst BbICIIMM CyleOHBIM OpPraHOM MO TpakaaH-
CKHM, YTOJIOBHBIM, QJIMUHUCTPATUBHBIM U MHBIM [IEJIaM;

— apOUTpaXKHbIE CYIbl OKPYTOB (apOUTpaKHBIE KACCAIIMOHHbIS
CyIbl), apOUTpaKHBIE ANEISIIUOHHbBIC CY/Ibl, ApOUTPaKHbBIE CY-
1bI cyobekToB PD 1 criermanm3upoBaHHbIe apOUTPaKHBIE CY/IbI,
COCTaBJISIIONIHE CUCTEMY (peaepaibHbIX apOMTPaKHBIX CYHOB.

Cyowt cybsexmoe Poccuiickoti @edepauuu :

— KOHCTUTYIIMIOHHBIE (YCTaBHBIE) Cyabl CyOBeKTOB Poccmii-
ckout denepanuu;

— MUPOBBIE CYJ/IbH, SIBJISIOIIUECS CY/IbsIMU OOIIEr IOPUCIUK-
nn cyobekToB Poccuiickoii deneparum.

MupoBbie Cyapd HazHavalTCs (M30MpAlOTCsS) Ha JIONIK-
HOCTb 3aKOHOJATEJIbHBIM (TIPEJCTABUTEBHBIM) OPraHOM TOCY-
JapcTBEHHOU Biactu cyobekra Poccuiickoit depepanum oo
U30MPAIOTCS JKUTENISIMU COOTBETCTBYIOIIETO CyIeOHOrO yyacTKa
B MMOPsIJIKE, YCTAHOBJIEHHOM 3aKOHOM cyObekTa Poccuiickoi Pe-

JeparuH.



I'padicoarnckoe cyoonpouzso0cmeo u UCNOAHEHUE CYOEeOHBIX
peuteruti. OTHUM U3 TPUMEPOB AMHAMHYHOIO pa3BUTHS pOC-
CHIACKOTO 3aKOHO/IATENIbCTBA SIBJISIETCS cpepa UCTIOTHUTEILHOTO
IIPOU3BOJICTBA, KOTOPOE HAXOIUTCS B COCTOSTHUM pehOpMUpPOBa-
HUA yxe Oomee 15 ner’.

ITocne pacnaga Coserckoro Cowsa B 1991 r. HopmaTuBHas
OCHOBA MCMOJIHUTEILHOTO MPOU3BOCTBA Hayasla U3MEHSIThCS B
CBSI3U C MPUHATHEM ABYX (peAepasbHbIX 3aKOHOB — OT 21 uions
1997 r. Ne 118-®3 «O cyneOnbix npuctaBax» u Ne 119-03 «O06
UCTIOJTHUTEJIHHOM TIPOM3BOZICTBE» (YTpaTWII CHITY) — | elrle 00-
Jlee yKpenwiach ¢ IpuHsATHEM HOBOro deepanbHOro 3aKoHa OT
2 okTs16ps1 2007 1. Ne 229-D3 «O06 UCTIOTHUTETHHOM TTPOU3BO/I-
CTBE».

C Tex mop 3aKOHOAATENCTBO 00 MCTIOTHUTETHHOM MTPOU3BO-
CTBE CTaJIO JIOCTATOYHO OOLUIMPHBIM M BKJIOYaeT B cedst Oosee
JECATKA OCHOBHBIX UICTOYHUKOB.

TecHoe B3aMMHOE pa3BUTHE 3aKOHOATENLCTBO 00 UCIIOHU-
TEJILHOM IPOM3BOACTBE TMOMYyYMJIO B OTHOLIEHUsAX Poccuiickon
®enepauyn u Pecnyonuku benapych. Tak, B nensix peaiusa-
uuu JloroBopa o cozganuu Co03HOTO rocyaapcTBa ot 8 ekad-
ps 1999 1.2 u Cornamenust mexay Poccuiickoit denepanyeit
u Pecry6nmkoit benapych 0 co3maHny paBHBIX YCIOBUM CYyOBEK-

19 Valeev D.K., Golubtzov V.G. Modernization of the Russian law: a review of the
laws on enforcement proceedings // Life Science Journal. 2014. Ne 11(8s). P. 234-238.

203 Pd. 2000. Ne 7. Cr. 786.



TaM XO3SIMCTBOBaHMS OT 25 nekadps 1998 r.2! OpuI0 MOAMCaHO
u Bcryrmuiio B cuity Cornamenue mexy Poccniickon denepanm-
el u PecriyOnukoii benapych o nopsijike B3aMMHOI'O UCTIOJTHEHU ST
CyIeOHbIX aKTOB apOUTpaxkHBIX cynoB Poccuiickoit ®Peneparyiu
U XO3SIUCTBEHHBIX cynoB Pecrnyonuku benapyck ot 17 sHBaps
2001 r.2

Hannoe CornamieHue yCTaHABJIMBAET TOXJIECTBO IOpUAMYE-
CKOM CHJIbI MCTIOJIHUTEJIbHBIX JIMCTOB, BbIIABAEMbIX apOUTpPaxk-
HbIMU cynamu Poccuiickoit ®epepaiiuy U XO35CTBEHHBIMU CY-
namu Pecniyonuku Benapych, KOTOpble He HYK/JIAIOTCS B CIIEIT-
AJIbHOM TpOLIeAype MPU3HAHUS U UCTIONHSIIOTCSA B TAKOM XKe TIO-
psiliKe, 4TO U CyJeOHbIe aKThl CY[OB CBOEro rocyJapcTaa, Ha Oc-
HOBAHUU UCTIOTHUTENbHBIX TJOKYMEHTOB CYJOB, IPUHSBIINX Pe-
ICHUSI.

B ycnoBusix Bo3pactaHusi pojid MEXAYHapOIHOrO IMpaBa U
3allUThl MIPaB YeJioBeKa ocoboe 3HaueHue st Poccum mmeer
cyneOHast mpaktrka EBpormeiickoro Cyna mo mpaBam 4esoBe-
ka. Hannpumep, nenma no peasmsanmy npasa Ha JOCTYI K ITPaBo-
CyIMI0 B rpaxjaHckoM npouecce: Kovalev v. Russia (KoBaneB
npotuB Poccun), Dunayev v. Russia (JynaeB nportus Poccun),
Glushakova v. Russia (I'myiakoBa npotuB Poccun), Prokopenko
v. Russia (IIpokonenko npotus Poccun), Sergey Petrov v. Russia
(Cepren Ilerpos npotuB Poccun) u Sobelin and others v. Russia
(CobenuH u apyrue npotus Poccun); gena o 3ammre rmpasa coo-

2! Bronerens MEKAYHAPOIHBIX JOroBopoB. 1999. Ne 4.
22, C3 Pd. 2003. Ne 7. Cr. 550.



crBeHHOCTU: Tuleshov and others v. Russia (Tyneumos u npyrue
npotuB Poccun) u Viktor Konovalov v. Russia (Buktop KoHo-
BasioB npotuB Poccum)?*. Bosnee Toro, B COOTBETCTBUU CO CIIO-
kuBIIerics npaktukor EBponeiickoro Cyna no rnpaBam yesioBe-
Ka MCHOJIHEHUE Cy/IeOHOTO PellieH s, TPUHSTOTO JIIOOBIM CY/IOM,
JOJKHO PacCMaTpUBATHCS KaK COCTAaBIISIONIAS «CyAeOHOTrO pas-
OuparesbcTBa» MO CMbICy cT. 6 KOHBEHIMHU O 3a1uTe Mpas 4ye-
JIOBEKa Y OCHOBHBIX CBOOON** (cM. moctaHoBieHus1 EBponeiicko-
ro Cyna no nenam «XopHcou ( Hornsby) npotus ['periun» ot 19
mapta 1997 r.%, «bypnoB (Burdov) mpotus Poccun» ot 7 mas
2002 r.2¢

C TOukM 3peHusi MEXAYHAPOAHO-NPABOBOM AOKTPUHBI U
MPAKTUKU POCCUICKUI MEXaHU3M IPABOBOTO PEryJIUpOBaHUs B
cdepe NMPUHYAUTEBHOIO UCIIOIHEHUS JaJleK OT COBEPIIEHCTBA,
KOJIb CKOPO B HAcCTosiIliee BpeMsl OH He oOecrieunBaer 3¢ dek-
TUBHYIO peajiM3allvIo MpaBa Ha CpaBeIuBoe cyaeOHoe pa3ou-
paTesibCTBO, MPUHAJIEKAIIETO KOHKPETHOMY I'PaXIaHUHY WU
opranu3zaiuu. Pekomengaissmu Komurera Munncrpos Cosera
EBporbl rocynapctBaM-uieHaM oT 9 centssopss 2003 r. Ne Rec

2 00630p mocranopieHni u pemenunii EBponeiickoro Cyna no npaBam 4esioBeKa 3a
Maii 2007 r. (moarorosiieH opuctamu LleHTpa comelcTBUA MekJyHApOAHOI 3aluTe
u Llentpa «[lemoc») // www.demos-center.ru.

24 KoHBeHIMsI 0 3aIuTe MpaB yejoBeka u ocHOBHBIX cBoOox ETS Ne 005 (Pum, 4
Hos1Opst 1950 1.) (¢ u3M. u for. ot 21 centsa6ps 1970 r., 20 nexadbpst 1971 r., 1 sHBaps
1990 r., 6 HOs16pst 1990 1., 11 mast 1994 1.) // C3 P®. 2001. Ne 2. Cr. 163.

= Esponeticknii Cyx no mpaBam 4esnoBeka. M36pannsie pemenus: B 2 . M., 2000.

26 poceumiickas razera. 2002. 4 mions.



(2003) 17 «O npuHYIUTETHHOM UCIIOJTHEHUU» MPEAYCMOTPEHO,
9TO TIPY TMPOBEICHUH TPUHYIUTELHOTO UCTIONHEHUsT HEOOX0-
JUMO pa3yMHO COOTHOCHUTb MHTEPECHl KaK B3bICKATessl, TaK U
JOJDKHUKA, @ B HEKOTOPBIX CIIy4yasix HEOOXOIUMO TaKKe YUUThI-
BaTh UHTEPECHI TPETHUX JIMII. B CBS3M € STUM B UCTIOITHUTEIEHOM
NIPOM3BO/CTBE OOJIBIIOE 3HAUEHHE UMEET ONTUMH3AIIMSI TPAKTH-
YEeCKOW JesITeIbHOCTA OPraHOB MPUHYAUTEIBHOTO UCIIOTHEHUS
Y UHBIX YYACTHUKOB HCIOJHUTEIBHOTO MPOU3BOACTBA. 31ECh
HEOOXOIMMO HaWTH M COXPAHUTh OaJaHC WHTEPECOB, TPEXk]Ie
BCEro B3bICKATENs U JOJKHUKA.

Hrtorom HecOamaHCHPOBAHHOCTH POCCHICKOTO 3aKOHO/IATE b~
CTBa CTaJIO MPUHATUE MUWIOTHOTO petenust EBponeiickoro Cyna
10 TIpaBaM 4eJjioBeka no neny «bypmoB-2 nportus Poccun» (15
auBapd 2009 r.) u PenepanbHoro 3akoHa ot 30 ampesnsa 2010 r.
Ne 68-P3 «O koMIIeHcalMK 32 HapyIlIEHUE MpaBa Ha CyAONpo-
W3BOJICTBO B Pa3yMHBIN CPOK WJIM MpaBa Ha UCTIOJHEHUEe cyneo-
HOT'O aKTa B pa3yMHBIN CPOK» 2.

Mexy TeM, eciM OLIEHUBATh CUTYALMIO B LIEJIOM, 32 MOCIIe/I-
Hee BpeMsl OHa MaJIo U3MEHWJIACh, MPaBa YYaCTHUKOB HCIIOTHU-
TEJIbHOTO ITPOU3BOJICTBA MO-TIPEKHEMY TapaHTUPYIOTCS YPE3BbI-
JaiiHO cna®o. OOpaTM BHUMaHWE HAa TO, YTO B COOTBETCTBUU
¢ pemienuemM ECITY no neny «bypnos-2 nporus Poccun» rocy-
JapCTBO-OTBETYMK JIOJKHO OBLJIO CO3/aTh B TEUEHHE IIECTU Me-
CSILIEB C MOMEHTA, B KOTOPBIN HACTOSIIEE IIOCTAHOBJICHUE CTaHET
OKOHYATeTbHBIM, 3(h(PEeKTUBHOE BHYTPUTOCYIAPCTBEHHOE CPe/l-

27 C3 Pd. 2010. Ne 18. Cr. 2144,



CTBO MPABOBOM 3aIUTHI MJIA KOMIUIEKC TAKUX CPENICTB, KOTOPbIE
obecnieunyi Obl OBICTPOE M a/IEKBaTHOE BOCCTAHOBJICHHE HApy-
IIEHHBIX MpaB, BKJIIOYAsl BO3MeIleHre yiepoa, B Cllydae Hewc-
TIOJIHEHUSI WM 3a/IepKeK B UCMIOTHEHUH HAIIMOHAJIbHBIX Cy/1e0-
HBIX PElIeHUI, ¥ C OOJIBIIION 3a/IEPKKOU 3T peKOMEHIAIH Obl-
JIU BBITIOJTHEHBI.

Opnako 17 anpens 2012 r. Esponierickuit Cyp 1o rpaBam ye-
JIOBEKA OrJIackil TIOCTAaHOBJIEHUS Mo jenam «momkuH u apy-
rvue npotuB Poccuwm» (Ilyushkin and Others v. Russia, xajo-
6a Ne 5734/08 u np.) u «KanunkuH u apyrue npotuB Poc-
cun» (Kalinkin and Others v. Russia, xano6a Ne 16967/10 u ip.),
KOTOPBIMHU NPsIMO Tipu3Hai, uyTo PenepanbHbiil 3akoH ot 30 ar-
peist 2010 r. Ne 68-®P3 «O KoMIieHcauu 3a HapyllleHUe MpaBa
Ha CyAONPOU3BOJICTBO B pa3yMHBIN CPOK WJIM IpaBa Ha UCTIOJTHE-
HHe CyAeOHOro aKkTa B pa3yMHBII CPOK» HE OIpaBaajl BceX BO3-
JIO)KEHHBIX Ha HEro OXKUJAHUI.

CoBpemennble njaen B cpepe rpaskJIanCcKoro Cy1onpo-
n3Boacrea Poccun 2016 n 2017 rr.

1. Unes nepBas. Bepxosueii Cyg P® noarorosusn HOBYIO
pedopMy: KaccallMOHHbIE U aneJUISIIIMOHHBIE KalIO0OBl PACCMOT-
psT 0coOble mopasaenenus. VIx co3namyt, 4toObl n30exkaTh qaB-
JIeHNsI Ha CyieOHYIO BJIACTb.

BepxoBubin Cyn P® HamepeH, 0 CyTH, U3MEHUTh CaMy CH-
CTeMY CYJOIIPOU3BOICTBA: BCE ANeISIIUOHHbIE U KACCAIIMOHHbIE
JieJla HAYHYT paccMaTpuBaTh COBEPIIEHHO OT/IE/IbHbIE U HE3aBU-
CHMBIE MEXPErMOHaJIbHBIE CY/bl, KOMX OyaeT B cTpane 14.



BepxoBubiii Cyn P® npennaraer U3MEHUTh CyJOyCTPOICTBO
Poccum, co3aaB B cymax oOI1el IpUCAUKITAN ITSTh alleJUTSIIMOH-
HBIX OKPYTOB M JIEBSITh KacCallMOHHBIX. Kax /bl u3 HUX Oyger
MPEJCTaBIATh COO0N MEXPErMOHABHBINA CY/l, B Ubl0 IOPUCIUK-
110 OyAyT BXOAUTH HECKOJIBKO CyOheKTOB Poccuiickoit denepa-
LM,

K kommeTeHIuu Takux CyJoB OyIyT OTHOCUTBCS BCE Te JIeNa,
KOTOpBIE Celvac pacCMaTpuBalOT PecyOlIMKaHCKHE, KpaeBble U
0OJIaCTHBIE CY/IBl, — B AMeJUIAIIMOHHOM M KaCCAIIMOHHOM TOPSi/I-
Ke.

1o AacT OOJbIlIe TaApaHTHU HE3aBUCUMOCTH, Oy/leT OOJbIie
oObekTuBHOCTH. Ceiuac B 001aCTHOM Cy/I UAYT, 9YTOOBI 00XKAJIO-
BaTh pellieHNe PAiOHHBIX CY/IOB, M TaM K€ pacCMaTpPUBAIOT UX B
KaCCallMOHHOM MOPSIJIKE.

Ila, “HCTaHIIMU pa3Hble, HO CYA-TO OWH, U, COOTBETCTBEHHO,
OIVH U TOT K€ KOJJIGKTHB CyAei 3[ech padoTaeT, U mpejaceaa-
TeJIb TOT ke. [109TOMy pe30HHO KaXAyI0 MHCTAHIIUIO Pa3/Ie/UTh,
4YTOOBI OHA ObLIA A0COTIOTHO CAMOCTOSITEJILHOM.

Kcratu, B apOUTpaskHOM IpoIiecce JaBHO BIOpAJIM TaKOe Ha-
npaBieHre. KaccalimoHHsle cyapl B apOUTPaKHOW CHCTEMe TI0-
SIBUJIMCH B AaJiekoM 1996 r., Torma crpana Oblia rogeena Ha 10
(benepanbHBIX apOUTPAKHBIX OKPYTOB.

Yarre Oy/yT UCMOB30BaTh BO3MOXHOCTH BUIEOKOH(EPEHII-
CBSI3U.

Take npocunTaHbl KOJIMYECTBEHHBIE MTOKa3aTeau. Tak, ciy-
xureneit Pemupl moTpedyercs B ane/uIsiuonHble cyapl 170, B



KaccalmoHHbIe — 790 4yesoBek.

2. Bropast uges. B HosiOpe 2016 r. Takxe BepxoBHbiii Cyn
P® BBICTYNTWI ¢ MHUIIMATUBOW 00 YXKECTOYCHUU TpeOOBaHUI
K MPUKA3HOMY MPOU3BOJICTBY MO apOUTpaxkHbIM AeiaM. Cyapu
xotat g00aButh B AIIK P® HOBbIe OcHOBaHUs Jisi BO3BpaTa
3asiBJICHHS O Bbiade CylIeOHOro MpuKasa, a TakkKe JOTOIHUTD
BO3MOXHOCTh MIEPECMOTPA ITOT'O UCHIOTHUTEIBHOTO JIOKYMEHTA.
[Tnenym BepxosHoro Cymna P® momHsi1 Borpoc 00 U3MEHEHUU
nonpasok B nosioxkennsa AIIK P® B vactu peryampoBanus npu-
Ka3HOro nmpou3BoacTBa. CyabH XOTAT BOCIOJIHUTh CYIIECTBYIO-
1Iye MpoOesTbl B PEryIMpOBaHUY CyIeOHBIX IPUKA30B U oOecIe-
YUTh cOoOITI0fIeHNe OanaHca MHTEPECOB CTOPOH B TAKOTO pojia Jie-
nax. B yactHoctu, BepxoBublit Cyg P® xouer pacimputb OCHO-
BAHUS, 110 KOTOPbIM CyJ CMOET BEPHYTb 3asIBJIEHUE O BbIAAYE
npukasa. IT0 MOXET ObITh OTCYTCTBUE JOKYMEHTOB, MOJATBEP-
KJAI0IUX 000CHOBAHHOCTh TPeOOBAHMII B3BICKATENs, a TaKke
OTKJIOHEHUE CY[bel XOHaTalcTBa 00 OTCPOUKE WM PACCPOUKe
YILIaThl TOCYJApCTBEHHON monumHbl. Kpome Toro, moOaBstcs
OCHOBaHWS JUIsl OTKa3a B PUHATHH 3asBJICHUS O BbljIaue Cyie0-
Horo npukasa. Takue mepsl, o mHeHu0 BepxoBHoro Cyna P®,
JOJDKHBI TIOMOYb CyJIaM OBICTPO OTKJIOHSTH 3aBEI0MO HEIPUEM-
JieMble 3asIBJICHUsI O CYJeOHBIX MPHUKa3aX. AHAJTOTUIHbIE MEPHI
Cy/IbY paHee MPeJIOKUIIMN ISl UICKOBBIX 3asiBjieHui. Ha 3acena-
Huu [lnenyma cynpu otmetwid, uro B AIIK P® cymecrByor
HEKOTOpbIe TTPOOEITbl B 3TON 00JIACTH, TO3TOMY B KaueCTBe ellie
OJHMX OCHOBAHUU ISl OTKAa3a B PUHATHH 3asBJICHUS HA BbLIA-



Jy CcyneOHOro MpuKa3za apoOUTp CMOXKET UCIIONb30BaTh CIEIYIO-
M€ apryMEHTHI: TpeOOBaHNE He OTHOCUTCS K IIPUKA3HOMY TPO-
W3BOJICTBY; JIOJUKHMK JKUBET WM HAXOOWTCS 3a mpejienamu Poc-
CHU; CYIIIECTBYET CIIOp O IpaBe.

Yro KacaeTcss OCHOBaHUU JUIS TIEPecMOTpa CyneOHOro Mmpu-
Kaza, To aevctBywomas peaakuus AIIK P® npenycmarpusaer
UTSI 3TOTO TOJILKO O€3YCIIOBHBIE OCHOBAHUSI, TIPH STOM MEXY 4.

4 u 4. 5 cr. 288" AIIK P® CYLIECTBYET KOJUIM3UA: 4. 4 ycra-
HOBJIEHA BO3MOKHOCTb ISl IEPECMOTpPA CYJeOHOTO TpHKa3a 1o
OOIIIM OCHOBaHHMSIM, a 4. 5 MPENUCHIBAET CYIy POBEPSTH 3a-
KOHHOCTb CY/IeOHOTO TIprKa3a. YToObl UCIIPaBUTh STOT HEJIOUET,

Cy/IbM MpeJJIaraloT JOMOJIHUThL 4. 4 CT. 288! ATIK P® Ttakum
OCHOBaHMEM [|Isl TIepecMoTpa CyaeOHOro mpuKasa, Kak cyle-
CTBEHHbIE HapYILIEHUsI HOPM MaTepUaIbHOTO WU MIPOLECCyalb-
HOTO MpaBa, KOTOPbIE MOBJUSIA HA UCXOH MPUKA3HOIO MPOU3-
BOJICTBA U 0€3 YCTpaHEeHU s KOTOPBIX HEBO3MOKHO BOCCTAHOBUTD
Y 3alIUTUTh MHTEPECHI B3bICKaTessd WM AoKHUKA. [Ipumeya-
TEJIbHO, YTO 3Ta HOpMa NMPUMEHUMA CyJaMu OOIIed IOpPUCIUK-
1y, nockoibKy npegycmorpena I'TIK P®. [lonpaBku B AITK
P® nomoryT coOmocTi GajlaHC UHTEPECOB CTOPOH, a 3HAYUT —
clenath MpaBOCyAMe W MPUKa3HOEe MPOU3BOACTBO Oosee Kave-
cTBEHHBIM. 3akoHonpoeKT BepxosHoro Cyna P® B ckopom Bpe-
MeHM NoCcTynuT B ['ocyaapcrBeHHyo JyMy Ha paccMOTpeHuMe.
3. Tpetbs unest. 21 okrsa0ps 2016 r. ['ocnyma npuHsiia B
nepBoM uteHuu nomnpasku B AITK P®, kotopsie mo3BoJIsIOT ap-
OUTPaXHBIM Cy/IaM OTKa3biBaTh B MPUHSATHH UCKOBBIX 3asiBJie-



HU.

3aKOHOIMPOEKTOM MPEAYCMOTPEHBI ClIydau, B KOTOPBIX CYI
MOJeT OTKa3aTh B MPUHATUM UcKa. Cloja OTHOCSITCS ClTy4yau, KO-
I7a UCK HE TIOJIC)KUT PACCMOTPEHMIO B apOUTPaKHOM CYJE, 1O
CHOpY MEX]ly TEMU ke JIMIAMHU U IO TeM K€ OCHOBAHUSIM Yyxke
€CTh BCTYNUBIIMI B CHJTY CyleOHBIIA aKkT U JIp.

Ecnu B ganbpHeiieM MHALIMATUBA Oy/IeT MPUHSATA B 3aKJII0UYH-
TeJbHOM uTeHuH, B Konekce nosiBuTcs HoBast cTaths «OTKa3 B
MIPUHSTUU UCKOBOTO 3asIBJICHUS (3asIBJICHUS)». 3a TaKOE HOBO-
BBelieHue BoicTynaet BepxoBHbi Cyn PO.

DaKTUYECKU TaKOe MOJIOKEHUE HE HOBO JIJ11 POCCUICKOIO 3a-
KoHonaTebcTBa: B penakiusax AITK 1992 u 1995 rr. monoOHas
Hopma Obi1a. Mexay tem B [ TIK P u KAC P® nonoxenust 06
OTKa3e B MPUHSTUU UCKA €CTh U ceryvac.

BepxosHbiit Cya P® cuutaert, 4to Bo3Bpar nojoxeHust oo ot-
Ka3e B npuHATUU Ucka B AIIK P® no3BoauT ontuMu3npoBarhb
CyIeOHBII Mpolecc, CHU3UTh HArpy3Ky Ha apOUTpasKHbIE CYJIbl
U «TIOJIOKUTENILHBIM 00Pa30M CKaKeTCsl Ha KauecTBe MPaBOCY-
TSI .

4. Unest yerBepTasa. Oxunaiorcs usmenenus B ['TIK PO,
Kacalolmecsi CPOKOB M3rOTOBJICHUSI MOTHUBUPOBOYHOM YacTH pe-
HICHMS, a TAKXKE MEPbl MO COKPAILEHUIO CYIEUCKOW Harpy3KHu.
Takas nannmaruea ucxonut ot Cosera cynen PO.

B yactHoCTH, NTpeasiaraeTcsi yBeauYUTbh CPOKU U3TOTOBJIEHUSI
MOTMBHUPOBOYHOM YaCcTU PEIIeHUH IO TPaXJaHCKUM JiejaM B
nBa-Tpu pasa. [ToBomoM 1yist 06Cy)KIEHUSI 3TOrO BOIMPOCa CTaIH



oOparienusi B CoBeT cyieit aIBOKAaTOB, KaTYIONIMXCS Ha TO, YTO
Cy/Ibl HEPEJIKO 3aTATMBAIOT C U3rOTOBJIEHUEM pelieHun. Cormac-
HO 4. 2 c1. 199 I'TIK ceityac Ha U3rOTOBJIEHUE MOTMBUPOBAHHOIO
pElLEeHN Cy/Ibe JAeTCsl MAKCUMYM ISITh JHEW CO JHS OKOHYaHUS
pazouparenbcTBa. Ho M3-3a BBICOKOI HArpy3Ku CyIbsi MOXKET HE
YJIO)KUTHCSI B OTBEJICHHOE BPEMSI.

Kpome Toro, npeajioxkeHo pacnpoCTpaHUTh Ha CyAel paicy-
noB nojtoxkeHud 4. 3 cr. 199 I'TIK P®d, ceituac kacaromnuecs T0J1b-
KO MHUPOBBIX CYJ€i1: JaTh UM BO3MOKHOCTbh COCTaBJISITh MOTUBU-
POBaHHbBIE PEIICHUS TOIBKO MO 3aBJIEHUSIM JIUI] — YYACTHUKOB
Jena.

B nensax cokpanieHus Harpy3Ky Ha CyJeu CyIECTBYET TaKKe
VMHUIMATUBA MO YBEJIUYEHUIO CPOKOB PACCMOTPEHMS TpaKJaH-
CKHUX JIeJ1 B pallOHHBIX CyJax JI0 YEThIPEX MECSIEB, & MUPOBBIMU
CYIbSIMU — JIO JIBYX, a TaK)Ke 3aKOHOJATEIbHO 3aKPEruTh Mpa-
BO TIpejicenaTesi 00JIaCTHOTO, KPaeBOro WM peciyOIMKaHCKO-
ro Cy/a NepeAaBarh J1eJia U3 OIHOTO PAOHHOTO WUJIM TOPOJCKOrO
Cy/ia B Ipyrom.

5. IIsatas naes. [lanpHeiiiiee pa3BUTUE CUCTEMbI BUIEOKOH-
(epeniicsizu. Online-npaBocynue. B aprycre 2016 r. Apour-
pPaXHBIA cyn MOCKOBCKOUM 00JIaCTH MPU3HAJ JOMYCTUMBIM y4Ja-
CTHE TPETEUCKOro Cy/IbM B CIIyIIAHUHU Jiesia N0 cKaumy. B Tom
JieJie peub IIa O cyibe ApOUTPaXKHOTO TPETEHCKOro Cya ropo-
na Mockssl KpaBroBa. B yactHOCTH, B IOCTaHOB/IEHUM apOUT-
PaKHOTO Cya OTMEYAETCs, YTO HAXOXKAEHUE TPETEHUCKOTO CyAbU
Y YYaCTHUKOB CIIOpa B Pa3HbIX MECTaX HA MOMEHT TPETEHCKO-



ro pa3OMpaTebCTBa C UCMOMb30BAHUEM TEXHUYECKUX CPENCTB
HE MOXKET SIBJIATHCS O€3yCIIOBHBIM JIOKA3aTeIbCTBOM HAPYIIICHUS
OCHOBOIOJIArAIOIIMX TMPUHIIMIIOB POCCUICKOro mpaBa (IocTa-
HOBJIeHHE ApOUTpaskHOro cyga MOCKOBCKOTO OKpyra OT 4 aBry-
cra 2016 r. Ne ©05-10328/2016 no neny Ne A40-82002/2016).

I1. HeckoabKo CJI0B 0 OyaymeM
rpakJJaHCKoOro npounecca

B Hacrosiiiee BpeMsi B MUPOBOM TIpecce U B CPeJCTBAX Mac-
coBo# nH(popManuu Poccru T0CTaTouHO cepbe3HO 00Cy K aaeTcs
uest o podorax-oprcTax. bymyriee yxe HaCTynuiIo, U HeiaIeK
TOT 4Yac, Korja I0pucTOB 3aMEHAT MAIlIKHBI.

JleiCTBUTENILHO JIM HA MECTO I0PUCTOB U CyJEU MPUIYT KOM-
nbiotepbl? EnBa 1 nogoOHbIe ClieHapyuy BOIUIOTSAT B JKU3Hb MPSi-
Mo ceityac. OHaKO CyIIeCTBEHHO MOMOYb B paboTe COBpeMeH-
Hble TEXHOJIOTMU BCE K€ MOTYT: OOJEryuT TPy IOpPUCTa IeIblid
KOMILIEKC IT-peleHui.

Wnest 3ameHsl cyaeit ¥ I0pUCTOB MAlllMHAMU BBI3BIBAET 000C-
HOBaHHbIE COMHEHHUSI U CKETICUC, HO B MOJIE3HOCTH MH(OPMAIIH-
OHHBIX TEXHOJIOTUH J1J151 OPUMYECKON TPO(ECCUU B LIEJIOM €1Ba
JIM KTO-TO COMHEBaeTcsl. TeXHOMOrMH B I0PUIUYECKON OTPACIH,
HE BCerJa OXOTHO BCTpeyaloulell nepeMeHbl, MPUKUBAIOTCS XO-
pOIII0, OCOOEHHO €CJIM OHM TIOMOTAIOT OOJIErYUTh MOHOTOHHBIH
TPy U niepepadoTaTh orpoMHble 00beMbl MH(popmatuu. KOpuau-
YEeCKHe KOMITAaHUU YK€ celyac UCIOJb3yI0T COBPEMEHHBIN CO(T



JUTSL YIIpaBJICHUsI TIPOEKTaMH WJIH JIJTs aHaM3a OOJIBIIUX 00be-
MOB JIaHHBIX, & TaKKe HeMOCPEACTBEHHO MU paboTe ¢ KJIMEeHTa-
MU, HarlpuMep, MPUOETaloT K OHJIAHH-OWJUTUHTY.

KoHKpeTHbIE TPUMEPHI.

Me:xaynapoanasi iopuaundeckas coupma Reed Smith 3a-
MycTHJIa B CBOEM JIOHJAOHCKOM Orice NMIJIOTHYIO MPO-
rpaMmy, B paMKax KOTOPOW HayaJia NCIoJb30BaTh B pa-
00Te TEXHOJOTUH HCKYCCTBEHHOT0 HHTEJJIEKTA.

B uactHOCTH, 10pdupMa MCHONB30BaJIa TEXHOJIOTHHM UCKYC-
CTBEHHOT'O MHTEJIIEKTA JIJTsI IIPOBEACHUST MEX TyHAPOIHBIX TPaH-
3aKIUI 10 JIejiaM, CBSI3aHHBIM C HEJBMKMMOCTbI0. KoMmmaHws
MIPOJIOJIKUAT HMCIOJIb30BaTh 3TH CUCTEMBI TIPU OCYIIECTBICHUU
CIIEJIOK, TPeOYIOIIUX U3ydeHHs OOJBIIOro 00beMa JIOKYMEHTOB.

AmMepukaHnckasi wpuaudeckas ¢upma Baker &
Hostetler npunsiia Ha pa6oTy podoTa-lopHcTa, padoTaro-
1ero Ha OCHOBE MCKYCCTBEHHOI0 MHTEJIEKTA.

Po6ot Pocc Oyaer Bo3mIaBisiTh OT/IEN 110 AejiaM OaHKPOTCTRA,
B KOTOPOM B HacTosiiiee BpeMst padoTtaioT 50 COTpY/IHUKOB.

AMepHKaHCKHE yYeHbIe CO3/IaJIi MPOrpaMMy, CIIOCOOHYIO
BEpHO MpejcKa3aTh CeMb U3 IECATH pellieHunit BepxoBHoro cyna
CIIIA. B kavecTBe UCTOYHHMKA ISl aHAIA3A KOMITBIOTEPHBIN aJl-
TOPUTM HCIIOJIB3YET, KaK U IOPUCTHI-TOJIKOBATEIHN, 0a3y peleHui
BepxoBHoro cyna Bammarronckoro yausepcutera B CeHt-Jlyn-
ce, B KOTOPYIO BHOCATCS BCE pellieHs] aMepUKaHCKOro Bepxos-
Horo cyga ¢ 1952 r.

Corpyanuku Kazanckoro dreaepajbHOro yHuBepcure-



Ta NPUCTYIWJIHM K pa3pad0oTKe Tak Ha3bIBaeMoro pooo-
Ta-IOPHUCTa, CHOCOOHOr0 NMpeAcKa3aTh pelleHus cyaa.

Pazpabotath nopoOHy0 cuctemy nopyuui pektop KOV Nib-
mar ['acpypos. Haj co3naHuem «31eKTpOHHOTO I0PUCKOHCYIIBTa»
TPYIATCS COTPYAHUKY IOPUANIECKOrO (haKyJIbTeTa, a TAKKe Mpo-
TPaMMUCTBI U MaTeMaTWKHu yHuBepcutera. [Iporpamma Oymer
CrocoOHA TPEeIyTagblBaTh PEIIeHHUs Cy/la Ha OCHOBAHUH MMEI0-
MMXCs AaHHBIX. [Ipy 3TOM NPy OTCYTCTBUM KaKOH-TUO0 BaXKHOM
uH(opMalu cucteMa OyaeT cooOIIaTh MOJB30BATENI0, KAKUX
MMEHHO CBEJICHUI HEIOCTAeT /ISl COCTABJICHHSI TPOTHO3A.

PyKOBOJICTBO YHUBEPCHUTETA TAKKE OTMEYAET, UTO B (DYHKIIUM
[pOrpamMMmbl OyJEeT BXOAUTb M «CTOPOHHUIT OObEKTUBHBIA KOH-
TPOJib», KOTOPBI, OCHOBBIBASICh HAa M3yUYSHUH 3aKOHOIATEIbCTBA
U yKe MPUHSTBHIX CyAeOHBIX PEIICHU I, CMOKET YMEHBIIUTh BO3-
MOXHOCTH /7151 Koppyniuu. Kpome Toro, mporpamMmMa HarieseHa
Ha COKpallieH!e Yuciia cyneOHbIX ommrooK. BmecTe ¢ TeM HUKTO
He coOupaeTcs repe/iaBaTh BJIACTh B PYKH MAIlIMHBI — PEIICHUE
JOJKEH TPUHUMATD YeioBeK. OTHAaKO OCHOBHOM LIEJIbIO 9TOU CH-
CTeMbI Oy/IET YIPOIIIEHUE MTPABOBBIX MPOLIEIYP.

WUneun co3naHusi ONOOHBIX CHUCTEM MCKYCCTBEHHOTO WHTEI-
JIeKTa He HOBBI. PaHee cTajio M3BECTHO, YTO KoMMaHus Intel pas-
padarbBaeT MpoeKT Ross, KOTOPBIN padoTaeT Ha 6a3e CynepKoOM-
neiotepa Watson. Dta nporpamma mnpeacTaBiser coOol mpaBo-
BOE TPWIOKEHUE JIJIS1 UCCIIEI0OBAHUIA C MCIIOJIb30BAHUEM BBICO-
KHUX TEXHOJIOTUH, KOTOpOE MOCTOSIHHO OTCIICKUBAET CyaeOHbIe
pellieHHs] ¥ BBISIBJIET T, KOTOPbIE MOTYT MOMOYb B TEKYILEM



pazouparenbcTBe. 3aKyMmuTh Ty MporpamMmy ajist Poccun mox-
HO, HO 3T0 OyzieT Masiod(HeKTUBHO, TIOCKOIBKY TPHUIETCS MO~
CTpaMBaTh €e MoJl POCCUICKYIO CyAeOHYIO MPAKTHKY.

TakoBbI peasibHble MEPCTIEKTUBBL, U B 3TOM BO3MOKHOE Oy1y-
1Iee MUPOBOI'0 T'PaXJAHCKOTO CYJIOMPOU3BOJACTBA — U POCCHIA-
CKOT'O B TOM YMCJIE.



T.A. MaproJjuHa, KaHAUAAT
MCHXO0JOTHYeCKHX HAYK, mpodeccop
kadpeapsl colMaIbLHOI PadOThHI H
KOH(PJIHUKTOJOTMH IPHAANIECKOTO
¢dakyabTeTta PI'BOY BO «Ilepmckuii
rocyJapCcTBeHHbI HAIIMOHAJIbHBIN
HCCe10BaTe ] bCKU YHUBEPCUTET»,
YoJIHOMO4Y€eHHBIN 110 MPaBam
yejgoBeka B IlepMmckom Kpae
IIpo0JemMbl He3aIMIIEHHOCTH JKUTeJel
IlepMcKoOro Kpasi OT NpeCTYNMHBIX
NeNCTBUU M MOCATATEJLCTB KaK
¢hakTOp pocTa NpecTyNnHOCTH

B anammze IIpUYUH IIPECTYIIHOCTHU BAXHO pacCMaTpHBaThb
npoOIeMy MPECTYITHOCTH Yepe3 MPU3My KOHKPETHOTO YeJIOBeKa
— JKEPTBY IIPECTYITHBIX JEUCTBUM U CAaMOT'0O IPECTYITHUKA.

AHaM3 NOCTYMUBIIMX K YIIOJTHOMOYEHHOMY IO MpaBaM 4e-

noBeka B [lepmckoM Kpae obOpaieHuid rpakaan 3a 2014 r. mo-
Ka3aJl, 4TO YBEJMYMIIOCh KOJMYECTBO XKajlod Ha HApyIlIeHUe ra-



PaHTUPOBAHHOI'O TOCYAAPCTBOM IpaBa Ipax/aH Ha 3alUTy UX
npaB (426), B ToM 4ucie Ha 3(PPEKTUBHYIO FOCYIAPCTBEHHYIO
3amry?s.

B 2014 r. u3 426 xano6 214 (50,2 %) b1 Ha Mpolieccyalib-
HbIE peIlIeHUs] COTPYAHUKOB OPraHOB JI03HaHU S U clieacTBUs 'Y
MB/] Poccun no Ilepmckomy kpato, u3 Hux 113 (52,6 %) — Ha
IIpoLIeCCyasIbHbIE PELIeHNs COTPYIHUKOB YrpasieHuss MB/I o
Poccun no r. Tlepmu. 127 xano6 (29,8 %) noctynunu Ha Jei-
crBusi (Oe3neiictBue) coTpynHukoB denepanbHON CITyKObI Cy-
JeOHBIX MPHUCTABOB, 29 kanod (6,8 %) Ha CTPYKTypHBIE TIO/Ipa3-
nenenust CrieicTBEHHOro komurera, 12 — Ha cyasl (2,8 %), 7
(1,6 %) — Ha opraHbl IPOKYPATYpPbl O HECOITIACUU C pe3yJibTaTa-
MU IIPOBE/IEHHBIX ITPOBEPOK.

JKurtenmu kpasi KajJoBaIMCh HA HE3aKOHHBIE U HEOOOCHOBAH-
HbIE TIOCTAHOBJIEHHS 00 OTKa3e B BO30YKIEHUH YTOJIOBHOTO Jie-
J71a 1o hakTaM MOIIEHHUYECTBa (B JKUJIUIIHOM cepe, B OaHKOB-
CKOM CEKTOpE, 10 OKa3aHUI0 KOCMETOJIOTMYECKUX YCIyT U 1Ip.),
1o (pakTaM Kpax, Mo (paktam JOPOKHO-TPAHCIIOPTHBIX MPOUC-
IIECTBUH, IO HU3KOMY KaueCTBY MEJUIIMHCKUX YCIIyT, PUBE/-
HIMX K CMEPTHU MalMEHTOB.

Crnenyer OTMETUTB, UTO, 110 JaHHBIM [Ipokypatyps! Ilepmcko-
ro Kpas, nmpokypopamu B 2014 r. otrmeneno 552 (+34,7 %, no
CPaBHEHUIO C aHAJIOTMYHBIM MEPUOJOM MPOIUIOro roaa (iajee

28 Mapeonuna T.H. YIonHOMOUYEHHBIH 10 1paBaM yesioBeka B [lepmckom kpae. Exe-
rogubiid fokaan 2014 r. // URL: http://ombudsman.perm.ru/docs/dok/annual/ (zata
o6pamienus 15.07.2016).



— AIIIT) — 362) nocraHOBIEHUsI O MPEKPAIIEHUU YTOJIOBHO-
ro niena (YrojoBHOTO IMpecsieJOBaHusI), BBIHECEHHBIX OpraHaMu
cneactBus, a Takxke 529 (+51,7 %, no cpaBuenuio ¢ AT —
256) BblllIeyKa3aHHbBIX MOCTAHOBJIEHU, BBIHECEHHBIX OpraHamMu
IO3HAHUAZ.

OcHOBHas 4yacTp HApYLIEHW! NPU IPOU3BOICTBE IPENBAPU-
TEeJILHOTO PacciieJOBaHMUsI CBsI3aHa C HE3aKOHHBIM MTPEK pallieHU-
€M YTOJIOBHBIX [IeJ, 4 TaKXke C MPUOCTAHOBJIEHUEM IIpeBapH-
TEJILHOTO CJICACTBUS M JOHAHMSI.

CoracHO CTaTUCTUYECKUM AAHHBIM, TIPEACTaBIEHHBIM MPO-
Kyparypoii [lepmckoro kpas, B 2014 r. Bcero Obu10 OTMEHEHO 69
215 nocranopnenuit 00 0TKa3ze B BO30YkKIEHUHU YTOJIOBHOTO JIeNa
(+10,7 %, no cpaBuenuto ¢ AIIIIT — 61 829), BeIHECEHHBIX Op-
raHamu fo3HaHus, 1123 nmocraHoBieHust 00 OTKa3e B BO30YK/e-
HUM YTOJIOBHOTO JieJla, BRIHECEHHOTO OpraHaMU IMPe/IBApUTEb-
Horo cienctBus (+47,4 %, no cpasHenuto ¢ AT — 591)%.

3TO TOBOPUT O TOM, YTO OpPraHaMH CJEJICTBUS U TO3HAHUS
MPUHUMAIOTCS HE BCe Mepbl IS 3(P(PEKTUBHOIO pacciieioBa-
HUs IPECTYIUICHUIA, COBepIlieHHbIX B [IlepMcKoM Kpae, 10cTaTou-
HO BBICOK YPOBEHb IPUHSITUSI IPABOOX PAHUTEIbHBIMU OpPraHaMU
HE3aKOHHBIX M HEOOOCHOBAHHBIX PEIieHUI 00 OTKa3e B BO30YK-
JIEHUY YTOJIOBHBIX JIE.

2 Orser ITpokyparypsl ITepmckoro kpas ot 25 deppains 2015 r. «Mupopmatus o
pe3yabTaTax HaJ30pHOW AEATEHHOCTH 3a COOMIOICHUEM TIPaB U CBOOO YesioBeKa U
rPax/IaHNHA U MEPaX MPOKYPOPCKOTO PearpoOBaHusI, IPUHATHIX B UX 3AIUTY».

30 Tam xe.



OCHOBHBIMU TIPUUMHAMH, SIBJISIOUIMMUCS OCHOBAHUEM JIJIsI
Kaso0 xurtesneit [lepMckoro Kpast Ha polieccyaibHbIe peleHuUs,
saBisoTcA (mo gaHHeiM 2014 r.):

— HenoJHas, (pOpMaJIbHO MTPOBEJEHHAS 0CJIEICTBEHHAS ITPO-
BepKa (OTCYTCTBHE OObSCHEHUH MOTEPIIEBINEr0, OYEBU/ILIEB, OT-
Ka3 B YJIOBJIETBOPEHUHU XOATANCTB, (DOPMaIbHOE OTHOIIEHHE K
MIPOBEICHUIO MPOBEPKH, MEPENMChIBAHNE paHee MPUHATHIX TO-
CTAHOBJIEHUI 00 OTKa3e B BO30Y:KJAEHUM YrOJIOBHOTO Jefia, Ha-
pYyILIEHUE CPOKOB ITPOBE/ICHUS TPOBEPKU, HEYBEOMIIEHHUE O pe-
IIEHUSIX, IPUHATHIX M0 Pe3y/ibTaTaM MPOBEIECHHON MPOBEPKHU).
006 stom roBopurtcs B 153 xkanobax;

— danbeudukaysa MaTepyuaioB 10CAeICTBEHHOW IPOBEPKHU.
OO0 sTOM yKa3biBaercs B 17 xanobdax;

— OTKa3 CO CTOPOHBI COTPYAHUKOB MTPABOOX PAHUTENILHBIX Op-
raHOB B MPEJOCTABJICHUH BO3MOXHOCTY O3HAKOMJIEHUS C MaTe-
pHasaMM JOC/IEACTBEHHOM POBEPKU U Jp.

WHorpa nepenuicka 3asiBUTENEN C TPABOOX PAHUTEbHBIMU Op-
raHaMH IO IaHHBIM BOIPOCAM MOKET JJIUThCSI B TEUYEHUE CPOKa
JABHOCTU YTOJIOBHOTO ITPeCyIeIOBAHMSI — TAK Ha3bIBAEMBIii B TTPa-
BO3AIIMTHOM COOOIIIECTBE MUHT-TIOHT, KOTOPbI YCTPanuBaIOT CO-
TPYAHUKU [TPABOOX PAHUTEJILHBIX OPTraHOB JIMIAM, MbITAIIIUMCS
3alUTUTH CBOU TTPaBa.

He3zamumineHHOCTh KepTBBl — pe3yabTaT HelpogeCCUOHAIb-
HBIX, MHOI/Ia HENTPABOBBIX JEUCTBUI TOJUKHOCTHBIX JIMIL [TPaBO-
OXPAHMTENILHBIX OPraHOB, 9TO BJIeYeT 32 COOOM Oe3HAKa3aHHOCTD
MPECTYITHUKA, €r0 BCEJO3BOJIEHHOCTb.



Bce 310 nenaer mopaeit — kepTB MPecTYIUIEHU — Oe33aIuT-
HBIMHU B OTCTaMBAHUU CBOUX IPaB, a C IPYror CTOPOHBI, 3TA CU-
Tyalusi co3/aeT Oe3HaKa3aHHOCTh MPECTYITHUKOB, YTO CIIOCO0-
CTBYET JIaJIbHEUIINM MPECTYIHBIM AeUCTBUSM. Takas 06CcTaHOB-
Ka, 0COOEHHO B MaJIbIX TOPOJAX U TMOCENIKaX, CO3AAET COIUAIb-
HOE HarpsiKeHUe, CHUKEHUE JOBEPUs TpakAaH OpraHam MpaBo-
nopsiika 1 Biactd. CoryiacHO JAaHHBIM OOpallieHus K YTOIHO-
MoueHHoMmy skutenier Kaparaiickoro paiiona B 2011 r., Bce oHu
ObLTM CBUjIETEISIMU O€3HAKA3aHHOCTHU MPABOHAPYIIEHUN U TIpe-
CTYITHBIX JISVCTBUH MPECTABUTENEH YSUSHCKON 1 a3epOaiaKaH-
ckoil nuacnop. Hanpsixkennast cutyanms co3gaiacs B 2014 r.
B OKTAOphCKOM paiioHe, KOrja MpecTyIJIeHUsl MPOTUB JIMYHO-
CTU, IOAKOT'Y UMYILIECTBA IPAXKAAHMHA HE TOJIBKO HE pacciieslo-
BaJIMCh B YTOJIOBHOM TMOPSIJIKE, HO Y MOKPHIBATUCH JOTKHOCTHBI-
MU JIULIAMU TIPABOOXPAHUTEJIbHBIX OPTraHoOB.

Cnenyer oTMETUTD, 4TO, KaK MPaBUIIO, TPOBEACHUE OCIE-
CTBEeHHBIX TpoBepok cienoarensmu ['PY OBl mo xkanobam
Ha MOIIIEHHUYECKHe JICUCTBUS CBOIMJIOCH K YCTAHOBJIEHUIO Ha-
JIMYUST MEX]Ty )KEPTBOU U JTUIIOM, KOTOPOE MPEANONOKUTETLHO
COBEpILUJIO [TPECTYIJIEHUE, T'PaK JAHCKO-TIPABOBBIX OTHOLIEHUH,
YTO BIOCJIEICTBUM JAaBAJI0O OCHOBAHHWE [Isl BHIHECEHUsI MOCTa-
HOBJIEHUsI 00 OTKa3e B BO30YKAEHUH YTOJIOBHOTO JIETIa.

3asgBUTENM YacTO HEJOYMEBAIOT, OYEMY B OJHOM MOCEIIKe
HECKOJIbKO JIECSATKOB Y€JIOBEK OKa3aJIMCh OOMaHyThIMH, U 3a51B-
JieHus1 He OOBEIUHSIOTCS B OIHO TTPOM3BOACTBO. [Ipu aHanmze
KaJo0 Tpak/iaH, a TakKe JIOKYMEHTOB, IMPUOOIIEHHBIX K KaJo-



0e, BUJHO, YTO OYEHb YaCTO B [IOCTAHOBJIEHUAX 00 OTKa3€e B BO3-
OyXIEHNH YrOJIOBHOTO JieJIa CJIeJOBATENIN BO IJ1aBy yIJIa CTaBSIT
tpeboBanus cr. 90 YIIK P® mo Bompocy npu3HaHUS Clie/io-
BaTesieM Oe3 JIOTMOMTHUTENIBHON MPOBEPKU OOCTOSTENBCTB, YCTa-
HOBJICHHBIX PEIIEHUEM Cy/1a, IPUHSATOIO B paMKaX I'PaKAaHCKO-
ro, apOUTPAKHOTO MM AIMIHUCTPATUBHOTO CYIONTPOU3BO/CTBA.
[1pu 5TOM B MOCTAHOBJIEHUH 00 OTKa3e B BO30YXJEHUH yTrOJIOB-
HOTro Jiesia (paKTUYECKUE OCHOBAHMS MPUHATUS JAHHOTO pellle-
HUS HE YKa3bIBAIOTCS B JOJDKHOM OObeMe, BHIBOJIbI, YKa3aHHbIS
B MIOCTAHOBJICHUH, HE OOOCHOBAHBI MaTepUaJlaMy MTPOBEJEHHOM
IIPOBEPKH, ITO MO3BOJIAET MPEAIoararb, YTo MpoBepKa MpoBO-
JUJIach He B TIOJIHOM OObeMe.

Bwmecre ¢ tem B IlocranoBiienun Koncturyumonnoro Cyna
P® or 21 pgekabpst 2011 1. Ne 30-m mpsiMO yKa3bIBaeTcsi, 4TO
cr. 90 VIIK P® He moxkeT paccMaTpuBaThCs KaK MPENsTCTBYIO-
11as paccieqoBaHuIo MOIora, (pabCUKalU JOKA3ATENbCTB
WIN JPYTOro NPECTYIUIEHUs TPOTUB MIPABOCY/IUsI, COBEPIIEHHO-
0 KeM-JIM00 M3 YYaCTHHKOB Tporiecca (Cyabei, CTOpOHOM, CBH-
JETeNIeM U Jp.), U, COOTBETCTBEHHO, IIPUBJICYEHHUIO K YTOJIOBHOU
OTBETCTBEHHOCTH JIMII, YYaCTBYIOILIMX B I'PaXXJaHCKOM JIesie, 3a
COBEpIIIEHHbIE UMU MTPECTYIJICHHUSI, CBSI3AHHBIE C Er0 PACCMOTpe-
HHEM U paspenieHnem?!.

[Mpu3HaHWe 3a BCTYNMMBIIMM B 3aKOHHYIO CHJTY CyIeOHBIM aK-

3! Mocranoenenne KC P® or 21 nexadps 2011 r. Ne 30-IT «Ilo nmemy o mpoBepke
KOHCTUTYLIMOHHOCTH TOJI0KEeHUH cTaTbl 90 YTo/0BHO-IIpOLIECCYaIbHOTO Kofekca Pd
B CBS3M C xanoboii rpaxpan B.JI. Bmacenko n E.A. Bracenko» // CIIC «Koncyss-
taHTlImoc».



TOM, MPUHATHIM B MOPSIJIKE TPAKAAHCKOTO CYIOMPOU3BOICTBA,
MPEIOANIIMAIBHOTO 3HAYEHHUS MPU PACCMOTPEHUM YTOJOBHOTO
JieJla He MOXET MPEensiTCTBOBATh MPABUJILHOMY U CBOEBPEMEH-
HOMY OCYIIECTBJIEHUIO [TPABOCY/IMS 110 YTOJIOBHBIM J€JIaM UCXO-
14 u3 TpedoBannii Koncrurynuu P®, B TOM yucie nmpuHIMNa
MPE3yMITIY HEBMHOBHOCTH JIMIIA, OOBUHSIEMOTO B COBEPIIICHUN
MPECTYIUICHHUsI, KOTOpasi MOXET ObITh OIIPOBEPrHYTA TOJIBKO I10-
CPEACTBOM IPOLIEAYP, TPELYCMOTPEHHBIX YrOJIOBHO-IIPOLIECCY-
QJIbHBIM 3aKOHOM, TOJIKO B paMKax YroJIOBHOI'O CYJOITPOU3BO/I-
ctBa (ct. 49, ct. 118, 4. 2 Konctutyuuu P®).

Oco0y10 TpeBOr'y BbI3bIBAIOT MPECTYIUIEHUSI, COBEPIIIEHHBIE HA
OBbITOBOI1 MOYBE.

[To manneiM I'Y MBI Poccun no Ilepmckomy kpato (nanee
— I'maBHoe ynpasnenue) B 2015 r. Ha Teppuropuu [lepmckoro
Kpas 3apeructpupoBado 5430 npecTyrieHui, COBEPIIEHHBIX HA
onToBOM nouse (2014 r. — 6260).

Ha nouBe cemeiiHO-ObITOBBIX KOH(MKTOB B 2015 T. coBep-
meHo 74 youiictBa v 272 yMBIIUIEHHOTO TPUYUHEHUS TSKKOTO
BpE/a 3[A0POBbIO, B TOM 4uciie 44 — MOBJIEKIIEro CMepTh MOTEp-
neBiero.

OObeKTHBHAS IPUYMHA POCTA YIETBHOTO Beca TSKKUX ObITO-
BBIX MPECTYIUIEHUI B KUJIOM CEKTOPE — TaK Ha3bIBAEMBbIil COLIU-
aJbHBIN (DAKTOP: AJKOrOJbHASL 3aBUCUMOCTb, TbSHCTBO, Oe3pa-
oorura.

32 Marepuansl kouteruu I'Y MBJI Poccuu no IlepmMckoMy Kpao: XapakTepUCTUKA
OIepaTHUBHOI 0O6CTaHOBKM Ha Tepputopu Ilepmckoro kpast 3a 2015 rog.



Tak, B COCTOSIHUM aJIKOTOJIbHOTO OIbsIHEHUSI COBEPIIAETCS
37,5 % npecryriennii u 6onee 85 % yOWICTB U TpUYMHE-
HUU TSIKKOTO Bpe/ia 3A0POBbIO (COIJIaCHO JaHHBIM PYKOBOJICTBA
['maBHOTO yripaBieHus1)>.

[lo nanHbIM ['MaBHOrO yrpaBiieHusl, y4aCTKOBbIE YIIOTHOMO-
yeHHble moymimu B 2014 1. ObUIM OPUEHTHPOBAHBI PYKOBOJI-
ctBoM [ J1aBHOTO yrpaBjieHHs Ha aKTUBU3AIUIO paOOTHI O BbISIB-
JICHUIO M TIOCTAHOBKE Ha YYeT JIMI| C IPOTUBOIIPABHBIM TIOBE/E-
HUEeM B ObITy, HAOMIOAEHUIO 32 UX MOBEJEHUEM U 00Pa30M KHU3-
HU, M0 CBOEBPEMEHHOMY IMPHUHSTUIO B OTHOIIEHUU YKa3aHHbBIX
JIMII] Mep MPaBOBOTO BO3JCUCTBUSI.

C uesnbio npenynpeskaeHus TSKKUX ObITOBBIX MPECTYIICHUM
aKIeHT B padoTe yYaCTKOBBIX YITOJTHOMOYEHHBIX MOJMIIAN ObLI
ClieJiaH Ha BBISIBJICHHUE MMPEBEHTUBHBIX COCTABOB MPECTYIJICHUN.
B 2014 r. cimyx00i y4yacTKOBBIX YMOJTHOMOYEHHBIX MOJIUIIAN
packpbiTo 5163 npectyruieHrsi TPeBEeHTUBHOM HAITPABJIEHHOCTH.

Ho cucrema npodunakTUKd TPOTUBOMPABHOIO MOBEACHMS
B OBITYy HAa MECTHOM YpOBHE B Kpae He CO3[laHa, CHCTEeMbI
MeKBEIOMCTBEHHOTO pearupoBaHusl Ha 3asBJICHUS TPaXIaH MO
(pakTam NMpPOTUBONPABHOIO MOBEAECHUSI COCE/IEH, YJIEHOB CEMeEN
Tak)Xe He HaOmonaercsi. YCWIMs OJHOTO YYaCTKOBOTO YIOJHO-
MOUYEHHOT'O OKa3bIBAIOTCSI HYJEBBIMU, TAK KaK B ClIyyae peajb-

33 Beictryrnienue HayanbHuKa 'Y MB/I Poccun no Tlepmckomy kpato reHepai-Maio-
pa nomuimu B.B. Korenesa nepen nenyraramu 3akonopartesbioro Codpanus [lepm-
CKOTO Kpasi 00 HTOrax ONepaTUBHO-CIYKEOHOH IesTeIbHOCTH OpPraHOB BHYTPEH-
Hux gen Ilepmckoro kpas 3a 2015 r. // URL: https://59.xn-blaew.xn-plai/slujba/
Otchet_lic/Otcheti_rukovoditelej_ GU (nara o6pamenus: 15.07.2016).



HOUM yrpo3bl O€30MaCHOCTH WIEHOB CEMbH UJIM COCENIEN y HEero
HET BO3MO)KHOCTH HAITPABUTh UX B KPU3UCHBIC IIEHTPHI HJIH yOe-
KUIla (B Kpae CO34aHO TOJIbKO 32 MECTa B KPU3UCHBIX LIEHTPAX
B Tpex Tepputopusix kpas — [lepmu, bepe3nukax, YailkoBckom).
Her npaktuku BbiceneHus1 Je0OIMPOB-COCENIer U3 KBAPTHUP TIO
MHUIMATHBE OPraHOB MECTHOTO camoytpasienusi. Her nocyneo-
HBIX MPOLEAYDP YPEryJIMpoBaHUsi KOH(JIMKTOB B CEMbE YCUJIM-
SIMM COIIMAJIbHBIX PaOOTHUKOB. HeT BO3MOXXHOCTM HampaBUTb
Ha COIMATBbHO-MEJUIIMHCKYI0 peadMIMTAIUI0 JIUIT C JIKOTOJIb-
HOH 3aBUCUMOCTBI0. HakoHeIn, HeT KOOpauHAIMU Bcell padoThI
1o npoduaakTuke ObITOBOrO HACWJIMSI HA MECTHOM YpoBHe. B
pe3y/bTaTe OTCYTCTBUSI CUCTEMHBIX I€MCTBUM JIIOAU UYBCTBYIOT
ceOs1 He3aIUIIEHHBIMY, a JIeOOIINPHI, UCTS3ATENN U MbSTHUIIB B
OYepeHON pa3 MPas3AHyIoT Mo0eLy Haf HAMM OECCUIIEM.

[TpoGiema OBITOBOTO HACKIIUS M TIPECTYITHOCTHU TpeOyeT Mpo-
IPaMMHOIO TOAXO/a, OHA JOJKHA CTaTb YacTbl0 IPOTpaM-
Mbl NPOUIAKTUKM MPECTYNHOCTU B Kpae, KaK 3TO CHeJIaHO
B Cankr-IlerepOypre, MockoBckoit, Yensionnackon, benropon-
cKkol, BpstHCKOW 00acTsX.

B IlepMckoM Kpae MMEIOTCS BOIMPOCHl K KaYeCTBY MPOBE/e-
HUS CyIeOHO-METUITMHCKUX KCIIEPTH3, JJIUTEILHOCTU UX TPO-
BE€/IeHMs, a Takke K KBaJIU(UKalMU SKCHEPTOB, UX MPOBOLS-
HIMX, TO3TOMY HEOOXOIMMO M3Y4YHUTh BOIPOC UIMTEIbHOCTH,
MOJIHOTHI M KayecTBa MPOBEAEHUsI CyIeOHO-MEJUIIMHCKUX IKC-
neptu3 B [lepmckom Kpae.

CyneOHO-MeTMITMHCKIE SKCTIEPTH3bl B PaMKaX pacciaeaoBa-



HUSI YTOJIOBHBIX [IeNl TI0 TSDKKUM M 0CO0O0 TSKKUM TIPECTyII-
JIGHUsIM TIPU OTCYTCTBUU 3KCIEPTOB HEOOXOTUMOTO ypPOBHS B
[lepmckoMm Kpae HazHavawTcsl U npoBoasites B PI'BY «Poccuii-
CKUH HIEHTP CyaeOHO-MEJUIIMHCKON 3KcrepTusbl» MUHUCTEp-
crBa 3apaBooxpaHenust Poccuiickoit ®enepauuu (PI'BY «PLI-
CMD5»), 4TO 3HAYUTEIBHO YBEJINUYMBAECT CPOKU PACCIIEIOBAHUS
yronoBHbIx zen. Kpome Ttoro, 3akpbitue B 2012 r. B Ilepmckom
Kpae cy1eOHO-TICUXHaTPUYeCKOro OTeJIeHHsI [1s1 JIUI], COAepKa-
HIMXCS MOJ] CTPaKel, TAKKE MPUBEJIO K CYIIECTBEHHOMY Hapy-
IIEHUIO CPOKOB PACCIIEIOBAHMS YTOJIOBHBIX JIEN O TSDKKHUX U OCO-
00 TSKKUX MPECTYIJICHUSIX.

[Nonaraio, 4TO0 HEOOXOAMMO H3YUYUTh BOIPOC BO3MOKHOCTH
COKpAIIIEHHUsI CPOKOB TPOBE/IEHHS CYIeOHBIX SKCIEePTU3, BO3-
MOXXHO, ITyTeM OTKpbITUs otaeieHus (pumana) PI'bY «PLI-
CMD» B [lepMckoMm kpae.

[IprunHBI TPECTYITHOCTH, KAK U3BECTHO, JIEXKAT B IJIOCKOCTU
COLIMAJIBHBIX MTPOOJIEM perroHa: OeTHOCTH, OE3JOMHOCTH U JIp.

Ha denepaiibHOM ypoBHE orpe/iesieHbl IJIaHbl MUHUMU3AIUN
OeTHOCTH, BBE/IeHA CHUCTEMa COLMAJIBHOTO KOHTpPAKTa Il Ma-
noumyiux cemeid, kK 2020 r. Bce OeHbIE CEMbH JAOJKHBI OBITH
BKJIIOYEHBI B IIPOT'PAMMBbI BBIBE/IEHU ST U3 OSTHOCTH WJTU TTOBHIIIIE-
HUSI JOXOJIOB.

VYIOIHOMOUYEHHBIN TIO MpaBaM 4YeJioBeKa BHeCsa Mpesioxke-

34 Mapeonuna T.H. YIonHOMOUYEHHBIH 10 1paBaM yesioBeka B [lepmckom kpae. Exe-
rogubiid fokaan 2015 r. // URL: http://ombudsman.perm.ru/docs/dok/annual/ (zata
obpamenus:: 15.07.2016).



Hus B [IporpamMmmy cOIUManbHO-9KOHOMUYECKOTO Pa3BUTHS TIO
CHMKeHuto OemHocTH B Kpae. B 2015 1., B ToM ymcne mocie
€KEroJHOTO JIOKJIa/1a YTIOTHOMOUEHHOT0, HAYaJld OMpeAesIsAThCS
MOZIXO/IbI K pellieHuIo 3Toi mpodiembl. Ho auHamuka pereHust
poOJIeMbl MUHUMU3AIMU OSTHOCTH KpaliHe HU3Ka: 10 COCTOsI-
HUO Ha KoHer 2015 . ObUI0 3aKkmoueHo 923 conmanbHbIX KOH-
TpaKTa, HO, HECMOTPsI Ha POCT COIMAJIbHBIX KOHTPAKTOB, HEOO-
XOMMO MOMHHTB, 4TO OOIlIee KOJTMUYECTBO MAJIOUMYIIIUX ceMei
cocTaBisieT o4ty 96 Teicsa™®.

Emme 6omee cioxHast mpodiaeMa — He3aIuIIeHHOCTh 6e3/10M-
HBIX JIIOJIE, OKa3aBIIUXCS O3 KPBIIIH HAJl TOJIOBOI: BEPHYBIIIH-
€csl U3 MECT JIMIIEHUs] CBOOOIbI, )KePTBbI MOIIEHHUYECKUX [IeHi-
CTBUH, KePTBbI OBITOBOTO HACWIIUS U T. 1.

3a nocneHe To/Ibl YIAJIOCh CAABUHYTH MpodieMy — B 17 Tep-
PUTOPUSX €CThb MeCTa [IISl MOMABIIUX B TPYJHYIO *KU3HEHHYIO
curyarmio. [lo nanHeiM MuHHCTEpCTBA COLMANIBLHOTO PAa3BUTHS
kpasg (MCP IIK), Ha konenr 2014 r. maHeBpeHHBIN (poHA ObLI
copmupoBad b B 30 ux 48 teppuropuii (68 %). B 1o xe
BpeMs1 pe3yJIbTaThl IPOBEIEHHOIO MPaBUTENLCTBOM [lepmckoro
kpas B 2014, 2015 rr. MOHUTOpPUHTA CBUJETEILCTBYIOT O CHU-
JKEHUH ypOBHSI (POPMHUPOBAHUSI MyHHUITUIATIBHOTO MaHEBPEHHO-
ro sxkumiHoro ¢gonaa: 2013 r. — 20,1 Teic. kB. M, 2014-n1 —
17,8 tbIc. KB. M. 2015-i1 (mporHo3) — 14,5 Teic. kB. M. B 2014 r.

35 Mapeonuna T.H. YIonHOMOUYEHHBIH 10 1paBaM yesioBeka B [lepmckom kpae. Exe-
rogubiid fokaan 2014 r. // URL: http://ombudsman.perm.ru/docs/dok/annual/ (zata
obpamenus:: 15.07.2016).



b 713 cement (67 %) u3 1067, cocTosiMx Ha yyeTe B Op-
raHax MECTHOTO CaMOYTIPABJIEHUsI B KAUeCTBE HYKAAIOIIUXCS B
MOy YeHUH KUJIBIX MOMEIEHUI U3 MYHUITUIAJIBHOTO MaHEBPEH-
HOTO XWJIUIIHOTO (hOH/IA, ObLTH OOECreYeHbl BpeMEHHBIM KH-
beM*S. O4eBUIHO, UTO C YMEHbITIIEHHeM 0ObEMOB MYHHIIATIAITb-
HOI'O0 MaHEBPEHHOTO (POHIa BO3MOKHOCTEN ONEPATUBHO PEaru-
pOBaTh Ha 3aMPOCHl HYKIAIOIIUXCS CTAHOBUTCSI BCE MEHbIIE. A
KpaeBble YUpexkIeHUsI BPEMEHHOTO TTPeObIBaHUS JTIO/IEH, MOTaB-
KX B TPYAHYIO )KM3HEHHYIO CUTYyallMIO, €CTh TOJIbKO B [lepmu,
bepe3nukax n YaikoBckoM. BeposTHO, Ha0 MPOAOIKUTE CO-
3aH1e MaHEeBPEHHOro (poHAa Ha MECTHOM YPOBHE W BBITIOJTHE-
Hue (peiepabHbIX HOPMATUBOB IO COLIUATIBHBIM YUPEKIEHUSIM
no iuauu MCP T1K.

Ocoboro BHUMaHUs TpeOyeT Takasi KaTeropusi He3alluIeH-
HBIX I'PaX/iaH, KaK JIMIa, BEPHYBIINECS U3 MECT TPUHYAUTETBHO-
ro cogepxanus. K coxanenuio, B 2015 r. npekparuia 1eicTBo-
BaTh IMpPOrpaMMa COLMAIbHOTO COIMPOBOXKICHUSI BEPHYBLIMXCS
u3 Mect Jmienus cBooonsl. [lo cytu, 2014 r. cran 3aBepina-
IOIIUM TOJIOM B peai3allid Mep COLUATIBHONU MOMACPKKH JIMII,
OCBOOOIMBIIMXCS U3 MECT JIMieHns1 cBOOObI. [To nHpOopMarinu
MCEP IIK, ycnyru ciyx0b conpoBoxaenus B 2014 r. nomyuunm
1957 uenoBek, u3 HuX 890 — uia, OTOBIBAIOILME HAKA3aHUE 0e3
JIAIIEHUs cBOOOnb!; 518 — ymia, 0cBOOOAUBIIIMECS U3 MECT JIU-
1meHust cBoOojbl; 549 — ocBoboaubiuecs B 2013 1. 1 paHee He
OXBa4YeHHbIE COINPOBOXKAeHUEM. V3 uncia mpuieanmx B Cyx-

36 Tam xe.



Oy COMPOBOKICHUS COBEPIIIIIN MPECTYIICHU s IOBTOPHO 15 ye-
soek (0,77 %). Ilo nanueim I[lepmberaTa, [1aBHBIM YiipaBiie-
Huem MBJI Poccun no Ilepmckomy kpato 3a 2014 r. Tonbko B
[Tepmu 3apeructpupoBana 21 Teicsiya mpectyruieHuid. B ooiem
YucyIe JIMLl, COBEPLIMBIINX IpecTyIvienus, 46,6 % — nuia, pa-
HEe COBEPLIABIIME NPECTYIUIEHU, B TOM uncie 33,4 % — panee
cyaumble. B 11ie110mM no kpaio 3ToT nokasaresb coctaBui 23 % 3.
Cnyx6amu conpoBoxaenusi [lepmu, bepesnuko u Conukam-
CKa OKa3bIBATIOCh COMEWCTBUE B BOCCTAHOBJIEHUM YTPAYeHHBIX
JOKYMEHTOB, OpPraHU3alliy JICUeHUs] U TPYIOyCTPOMCTBA, B pe-
HIEHUH KWIMIIHBIX MPOOJeM Y BOCCTAaHOBJIEHUU CEMEUHBIX OT-
HOIIEHU1. XO0TeI0Ch Obl HATOMHUTB, YTO €KETO/IHO U3 MECT MPH-
HYIUTEILHOTO cofepkanusi ocBoOoxaaercs: 6onee 6000 yeno-
BEK, 4TO TpeOyeT BO3OOHOBJICHUSI TPOTrPAMMBI, TIOCKOJIBKY 3TO
HE TOJIbKO COIMAJIbHASI 3aIIMIIEHHOCTh OBIBIIUX OCYXJICHHbIX,
HO ¥ PO HIAKTHKA PELIUIUBHON MTPECTYMHOCTH.

JIns1 CHUKeHUsI TIPECTYITHOCTH HEOOXOMMO yCHJIeHHe pado-
THI 110 MTPOPUIIAKTHKE MTPECTYITHOCTH, OJHAKO 3TO TpeOyeT HOp-
MaTUMBHOI'O PEryIvpoBaHMs, B YaCTHOCTH, IPUHSTHS 3aKOHOB U
porpamMM, a Tak’ e BeJOMCTBEHHbIX MEPONPUATHI MO Mpodu-
JIAKTUKE TIPECTYIUICHUH B OBITY, COLIMAILHBIX OOJIe3HEH, CyUIT-
JI0B, 110 COLIMAIILHOMY CONPOBOX/IECHUIO JIUL, BEPHYBIIUXCS U3
YUPEKIEHUI CUCTEMbl WCIIOMHEHUsI HAKa3aHWid, MO0 CHUKEHUIO

37 Mapeonuna T.H. YIonHOMOUYEHHBIH 10 1paBaM yesioBeka B [lepmckom kpae. Exe-
rogubiid fokaan 2014 r. // URL: http://ombudsman.perm.ru/docs/dok/annual/ (zata
obpamenus:: 15.07.2016).



O6enHOCTH M JIp. B 1ieHTpe npodriak THIeCKMX ASWCTBHH I10 TIpe-
OZIOJICHUIO TIPECTYIMTHOCTH JIOJKEH ObITh KOHKPETHBIN YeJIOBEK C
€ro COIMATLHBIMU ¥ TICUXOJIOTHYECKMMH TpoOJieMaMu, He3aBH-
CHMO OT TOTO, B KAKOM OH CTaTyce — KEePTBbl IPECTYIHBIX JIeH-
CTBUI WM COBEPIIUBIIIETO MPECTYIUICHHE.



I'.41. bopuceBuy, KaHAUAAT
OPUANYECKUX HAYK, TOIIEHT,
3aBeaymonas kadgpeapoun yroJaoBHOI0
npoiecca 1 KpUMHHAJIMCTUKUI
OpUaAnYECcKoro pakyjabTera
PI'BOY BO «dlepmckuii
rocyJapCcTBeHHbIH HAIIMOHAJIbHBIN
HCCae0BaTe ] bCKU YHUBEPCUTET»

O HeomnpaBaHHBIX
pa3JuuyusiX B peryJupoBaHuu
ANneJUIANMOHHOIO IPOU3BOACTBA
B IIponeccyajbHoM npase Poccun

Opnum U3 nyTeil noBbilieHus] 3(PPEKTUBHOCTH POCCUICKO-
IO CyJIOITPOU3BOJICTBA, aBTOPUTETA Cy/IeOHON BJIACTH, OoOecrede-
HUSI €AMHCTBA CyeOHOM MPAaKTHKH, TIPaB, 3aKOHHBIX NHTEPECOB
JIMYHOCTH, PABCHCTBA I'pa)XaaH ICpCH CyoOM U 3daKOHOM, KaK

NIPEACTABIIAETCS, ABJIAETCA YHU(UKALMA HOPM ITPOLIECCYATIBHO-
ro MpaBa MPUMEHHUTENIBHO K MEKOTPaCcIeBbIM HHCTUTYTaM *¢. Oj-

806 YHHI(PUKAIIN HOPM I'Pak JAHCKOTO, apONTPaskHOTO, aIMHHHUCTPATHBHOTO, YTO-



HUM M3 HMX, KaK U3BECTHO, SIBJISETCS aleJIIUOHHOE IPOU3-
BOJICTBO, 3aHMMAIOILIEE CAMOCTOATEIBHOE MECTO B UETHIPEX OT-
pacisx npoLeccyaIbHOro rnpasa. be3ycioBHo, B perylmpoBaHun
ME:KOTPACJIEBBIX MHCTUTYTOB B KaKJI0W OTPAciv IpaBa UMEET
MeCTO crieniuKa, ornpeieeHHble 0COOSHHOCTH, 00YCIOBIICH-
Hble OOBEKTHBHBIMH OOCTOSTESIbCTBAMH, CYIIIHOCTHIO KOHKPET-
HOTO BUJIa CYJONPOM3BO/CTBA. BMecTe ¢ TeM OONBITMHCTBO Ofl-
HOPOJHBIX OTHOLIEHW!, BO3HUKAIOIIMX B PaMKax JI0OOro Mex-
OTpAC/IEBOrO MHCTUTYTA, JOJDKHBI PEryJUMpOBAThCS aHAJIOTM4-
HBIM 0Opas3oM. [I71s1 Apyroro BHIBOA HET OCHOBAHMIA, TTOCKOJb-
Ky OTVIMYMIA B PeryJIMpPOBaHUM 3HAUUTEIbHO MEHBIIIE, YEM CXO/1-
crBa. THIaTeIbHOMY HCCIIEI0BAHUIO U U3YUYEHUIO lieecoodpas-
HO IO/IBEPTHY Th MO/IXO/IbI 3AKOHOAATESA K PETYJIMPOBAHUIO MEXK-
OTpAaC/IEBBIX NHCTUTYTOB B KaK/10i OTpaciu npasa. B neiicTBu-
TEJIHOCTU K€ HEPEIKO 3TU MOAXOAbl (METOIbI) HEONPABJAHHO
pas3IMyaIoTC.

Harnipumep, pa3Hblii OIX0A, 3aKOHOATEN S B paMKax aresiis-
IIMOHHOTO TIPOM3BOJCTBA B MPOIECCYATbHOM paBe OOHAPYKH-
BAETCS MPUMEHUTENBHO K 32K PEIJICHUIO [IOJIHOMOYHS Cy/a arlell-
JIAUMOHHOM MHCTAHIIMM 10 HAIIPaBJIEHHUIO JIENa B CyJ1 [IEPBOM WH-
CTaHILIMM Ha HOBOE PacCMOTpPEHHE.

OOpaTnMCcst K CPaBHUTEIIBHOMY aHAJIM3Y COOTBETCTBYIOIIMX
HOPM B pa3HbIX popMax cygornpousBoacTsa. ITponssonctso no

JIOBHOTO IPOLIECCYaJIbHOTO 3aKoHoJateabeTBa cM.: bopucesuu I'.Al. Kommmsuu npo-
LIeCCYaJIbHOTO 3aKOoHofaTenbcTBa Poccmiickoit denepanuy, peryJmpyroniero oCHoBa-
HUSA JUIA U3MEHEHHs WM OTMEHBI CyIeOHBIX PEIleHHi B KaCCAllIOHHOM Mopsiike //
Becrnuk Ilepmckoro ynusepceurera. YOpuanueckue Hayku. 2016. Ne 1. C. 90-97.



YTOJIOBHOMY JIeJTy B Cy/I€ areJUISIIMOHHON MHCTAHIIUY B HACTOSI-
11ee BpeMsl OCYILLECTBIISIETCS B MOPSAJKE, YCTAHOBJIEHHOM IJlaBa-
MU 35-39 YroJ0BHO-IIPOLECCYAIBHOTO KOIEKCA, C U3bATUSIMU,

IPENYCMOTPEHHBIMH IJ1. 45" (u. 1 cr. 389'% VIIK Pd). Ormuns
B IIPOLIEIypax pacCCMOTPEHU s A€ CyAOM NIepBOM U aneJUISIIMOH-
HOW MHCTaHIIMI OOBSACHAIOTCA TEM, UTO amneJUISIIIMOHHOE TTPOU3-
BOJICTBO B c(pepe yroJoBHOIO CyAOIPOM3BOICTBA ABJSIETCS He
NMOBTOPHBIM PAacCMOTPEHHUEM JieJia B Cy/l€ BbIIeCTOAIeil
HHCTAHINH, a (popMoil peaan3anui KOHTPOJIA aneJJisiiu-
OHHOT'0 Cy/1a 32 3aKOHHOCTHIO OTNPABJEHUS NMPABOCYIUS
cyaom nepBoi uHcTanmum . CyJl aneuisiiuOHHON MHCTAHIIUU
HE TIOIMEHsIeT COOOH Cy[| MepPBOW MHCTAHIIUH.

VIIK P® 2001 r. 1o BHeceHus B Hero uaMeHeHun deaepaib-
HBIM 3akOHOM OT 29 naekadps 2010 r. Ne 433-03 He mnpeny-
CMaTpvBaJ MOJHOMOYMS CyAa aneuIsIMOHHON WHCTaHIIMU 00
OTMEHE pelleHUs] MUPOBOIO CY/IbM U HAMNpPaBJIEHUU YTOJOBHO-
ro Jiefia B CyJ MEPBOM MHCTAHIIMM HAa HOBOE PAacCMOTpeHue (CT.
367). I1pu 3TOM OCTaBaJICS OTKPBITHIM BOMPOC: MO KaKUM Ipa-
BWIaM (T. €. cy/a TIepBOW WM aneJUISIIMOHHON MHCTaHIK) OY-
JIeT MPOBOIUTHLCS CyIeOHOE 3ace/laHNe C IPUHSATHEM HOBOTO pe-
IIEHUS B TeX CIIydasx, KOrJa MUPOBBIM CY[bel ObLIM JIOITYIIe-
HBl O€3yC/IOBHBIE (HEYCTpaHUMbIE) HAPYIIEHHUS YTOJOBHO-TIPO-
IIeCCyaIbHOTO 3aKOHA, a TaKke HarboJjiee rpyoblie OIMOKYU TTPH-
MEHEHM S YTOJIOBHOTO 3aKOHA?

CornacHo cyiecTByole HbiHe 4. 1 CT. 38922 VTIK P® 06-
BUHUTEJIbHBIN TIPUTOBOP WJIM MHBIE PEIIeHUs CyAa NepBOW MH-



CTaHIIMM TOJIekKAT OTMEHE C MNepeAayeil yroloBHOIO Jejia Ha
HOBOE cyneOHOe pa30rpaTesbCTBO, €CIM B XO[€ PACCMOTPEHUS
Jefa B Cyle TNEepBOM WHCTAHIMM ObUIA JIOMYIIEHbl Hapyle-
HHSA YTOJOBHO-NPONECCYAJbHOr0 U (WIN) YroJ0OBHOIO 3a-
KOHOB, HEyCTPaHUMbIe B CyJe aneJIsIfNOHHOH MHCTAaH-
uH. B cOOTBETCTBUY C YaCThIO TPEThEW YIIOMSIHYTOH CTaThu 00-
BUHUTEJIbHBIA [TPUTOBOP WJIM MHbBIE PElICHUs Cy/a NMEPBOU HUH-
CTaHIMM TIOJIeKAT OTMEHE C BO3BpAILIEHUEM YTOJIOBHOIO JIENa
MIPOKYPOPY, €CU NIPU PACCMOTPEHUM YTOJIOBHOIO Jefia B are-
JISIIUOHHOM TIOPsiJIKe OYIyT BBISIBJICHBI OOCTOSITEIbCTBA, YKA3aH-
Heie BY. 1l . 1 4. 1 cr. 237 VIIK P®. YmecTHO cka3arb, 4YTO
B YIIK P® HeT HOpMBI O IOHATUU HEYCTPAHUMbBIX HApyIIEHUN
¥ XOTs1 Obl PUMEPHOTO UX TIePEUHSI.

B Ilocranosnenuu [Lienyma BepxosHoro Cyna P® or 27 Ho-
s10pst 2012 1. Ne 26 «O mpuMeHeHur HOpM YTOJIOBHO-TIpOIIeC-
cyasibHOrO Kojekca P®, peryiaupyromux npou3BOACTBO B Cyie
aneJuUISIIMOHHOM MHCTaHIIUK» B I1. 19 pa3bsCHEHO, YTO HEeyCTpa-
HUMBIMM B CyI€ ane/UISIIMOHHOM MHCTAHIIMK CJIEAyeT MpU3Ha-
BaTh TaKKWe HapylieHWs1 (PyHIaMEHTAJIbHbIX OCHOB YTOJIOBHOTO
CYZIOIIPOU3BOACTBA, MOCIEACTBUEM KOTOPBIX SIBJISIETCS MPOLIEC-
CyaslbHasi HEJeMCTBUTEIbHOCTh CAMOTO ITPOM3BOJICTBA IO yro-
JIOBHOMY J€J1y (Harpumep, paCCMOTPEHUE JIEN1a HE3AKOHHBIM CO-
CTaBOM Cy/1a JTMOO ¢ HapyIllIeHHEM MPaBWII OACYAHOCTH). B 1opu-
JUYECKOU JIUTEpAaType OTMEYAeTCs, YTO MepeueHb HEYCTpaHU-
MBIX HapyILEHWI Ha CaMOM [IeJie Iupe YoMsHYyThiX [1nenymom



Bepxosnoro Cyna PO

Kax perynmupyet nannsiii Bonpoc I'TIK P®? 3akon ¢ momeH-
Ta ero npuHaThs B 2002 r. ¥ o HacTosiliee BpeMsi He Mpeay-
CMaTPHMBAeET IOJTHOMOYMS CyJa aneJUIAMOHHON UHCTaHLIMU O
BO3BpAIIIEHUH JIejia HA HOBOE Cy/IeOHOe PACCMOTPEHHUE B CY/I ITep-
BOM MHCTaHLMH (CT. 328).

JlaHHbIl Borpoc ObUT MpeaMeToM paccMoTpeHust KoHerury-
rmonHoro Cyna P®, kotopeim 21 anpens 2010 r. 6pU10 pUHS-
10 [locranosyienue Ne 10-IT «Ilo geny o mpoBepke KOHCTUTYLIU-
OHHOCTH 4aCTH nepBou ctatbi 320, 4acTu BTOpou cratek 327 n
cratbu 328 'pakjaHCKOrO MpolieccyaabHOro Kojekca Poccuii-
ckoit deneparu B CBs3M ¢ kayodamu rpaxaanku E.B. Aneii-
HUKOBOW M OOITIECTBA C OIPaHUYEHHOM OTBETCTBEHHOCTHIO « Tpu
K» n 3anpocamu Hopuiieckoro ropoackoro cyna KpacHospcko-
ro kpas u LlenTpansHoro paiioHHoro cyga ropoaa Yursr». Kon-
crutyunoHHbld Cyn P® npuiien K BbIBOAY, UTO B3aMMOCBSI3aH-
Hble TIONOkeHUA 4. 2 cT. 327 u cr. 328 I'TIK P®, ycranasnusa-
I0I[1E TIOJITHOMOYMSA Cy/a aANeJUIALMOHHON MHCTAaHIIMU TIPU pac-
CMOTPEHHH aneJUISILIMOHHBIX KaJlo0 B TOM Mepe, B KaKOH 3TH I0-
JIOXKEHUS B CUCTEME JIEMCTBYIOIIETO MTPABOBOIO PEryJIMpOBaHUSA

3 Cm. 06 s1OM: Kyopsieuesa A.B., Cmuproe B.I1. PelieHusi, npyHUMAaeMble CyI0M
anesuIIuMoHHON uHetanmu // Yronosusiil nponecc. 2013. Ne 7. C. 28; Bopucesuu
I'.A. HapyeHus yrojnoBHO-IIPOLIECCYAIbHOTO U (WJIM) YTOJIOBHOTO 3aKOHOB, HEYCTpa-
HHUMBbIE B CyJie ale/UISIIHOHHON WHCTAHIUH // AKTyaJbHBIC TIPOOJIEMBI POCCHICKOTO
npasa. 2014. Ne 11. C. 2439-2442; bopucesuu I'.Al. O cyllecTBEHHBIX, HEYCTPaHU-
MBIX, (DyH/IaMEHTATbHBIX HAPYIIEHUSIX 3aKOHA KAK OCHOBAHUSIX OTMEHBI WM U3MEHe-
HUSA CyJeOHBIX peIleHHi 10 YTOJIOBHBIM fenaM // Bectuk Ilepmckoro yHUBEpcHTeTa.
IOpuanyeckue nayku. 2013. Boim. 2(29). C. 199-212.



HE TIO3BOJIAIOT Cy/y anesuIsIIIMOHHON MHCTAHIIVU IPU OTMEHE pe-
IIEHUSI MUPOBOTO CY/IbU 1O O€3yCIOBHBIM OCHOBAHHIM, & UMEH-
HO B CTyvasix, IpegyCMOTpeHHbIX 1. 2 U 4 4. 2 cT. 364 I'TIK PO
(paccMoTpeHue fea CyaoM B OTCYTCTBHE JIMLIA, YYACTBYIOIIETO
B JIeJie ¥ He U3BEIIEHHOTO O BPEMEHU U MecTe CyIeOHOro 3ace-
JaHWs; pa3pelnieHre CyIoM BOMpoca O MpaBax M 0O0S3aHHOCTSIX
JIMLIA, HE TIPUBJIEYEHHOTO K YYacTHUIO B Jiesie), HalpaBUTh JEJI0
MHPOBOMY CY/Ib€ Ha HOBOE PACCMOTPEHHUE, HAPYIIAIOT TPUHLIUIT
PaBEHCTBA B pean3aliy MpaBa Ha JOCTYI K TPABOCYIUIO U ITpa-
Ba Ha CyJIcOHYIO 3aIIUTy ¥ TeM CaMbIM IIPOTUBOpeYar 4. 1 ct. 19,
4. 1 cr. 46, 4. 1 c1. 47, 4. 3 c1. 55 m 4. 3 cr. 123 KoHcTuTyuuu
P®.

Crnenyer OTMETUTB, YTO cOOTBETCTBYIOIIME HOpMBI [ TIK P®
JO Cero BPeMEHM He IpPUBEAEHBl B COOTBETCTBME C HA3BaH-
HbiM [Toctanosnennem KoncruryuuonHoro Cyna. OnHako ciy-
CTSl HECKOJIBKO MECSLIEB IMOC/e NPUHATUS AaHHOTO IloctaHOB-
nenust Opu1 puHAT PeaepanbHbiil 3akoH oT 9 nekadps 2010 r.
Ne 353-®03, kotopsim B [ TIK P® 6butn BHECEHBI M3MeHeHus1. O0-
paTUMCcs K HeKOTopbIM 13 HUX. Tak, B 4. 1 cT. 327 GbuI0 3aKpen-
JIEHO, YTO CyJ1 aneJuUIsIIMOHHOM UHCTAHIIMU OBTOPHO paccMmar-
pUBaeT JIeJIo B CyIeOHOM 3ace/IaHUH T10 MPaBIJIaM POU3BO/ICTBA
B CyJle TIepBO MHCTAHIIUY C yYETOM OCOOEHHOCTEH, TIPELyCMOT-
penHbIx 171. 39 I'TIK P®. [1pu Hanuumm OCHOBaHWUM, IPEAYCMOT-
perHbIX 4. 4 cr. 330 (peub uaer o 6e3yCIOBHBIX OCHOBAHUSX
OTMEHHI Cy[eOHbIX pelleHUi), Cy/] aneJUISIIIMOHHON MHCTAHIIUN
paccMaTpHBaerT /ieJio 110 IPaBIJIaM IPOU3BOJACTBA B cye



NnepBOil HHCTAHIUM 0€3 y4eTa 0cO0eHHOCTell, MpeayCMOT-
pennbIx 1. 39 I'TIK P®. O nepexofie K paccCMOTPEHHIO J1e-
Jia o MpaBuJiaM NPOU3BO/ICTBA B Cy/l€ MePBOil HHCTAHINU
BbIHOCHTCS onipeaeaenue (4.5 cr. 330 ['TIK P®). (ITogobHoi
HopMbl YIIK P® He copepxur!) XapakrepHo, uto B [locTaHOB-
nenuu [Tnenyma BepxoHoro Cyna P® ot 19 utons 2012 1. Ne 13
«O MpUMEHEeHUM cygaMu HOPM T'PakJIaHCKOro MpoIecCyaaTbHO-
r'0 3aKOHOJIATEIbCTBA, PErJIaMEHTUPYIOIIUX MPOU3BOJICTBO B CY-
JIe aneUTALMOHHON MHCTAaHIIMW» B M. 37, 38 BCce-Taku Ha3BaHBI
CJTy4ad OTMEHBI Cy/IeOHOTO pellieHNs M HalIPaBJIeHU S Jiesia Ha HO-
BOE PacCMOTPEHME B CyJ NEPBOU MHCTAHIIMU (HapyLIEHUE Ipa-
BUJI O MOJCYTHOCTH, TIPUHSATHE HE3aKOHHOTO MM HEOOOCHOBAH-
HOTO pelieHus: 00 OTKa3e B yIOBJIETBOPEHUU UCKA (3asIBJICHUS)
10 MPUYMHE MPOITyCKA CPOKA MCKOBOU JTaBHOCTHU WJIM ITPOITyC-
Ka YCTaHOBJIEHHOTO (he/iepaJIbHbIM 3aKOHOM CpPOKa OOpallieHus
B cyn). [Ipencrapnsercs, YTo NpUBEIECHHBIE CUTYAlUU JOJIAKHbBI
HalTH 3aKpenJieHne NMEeHHO B 3aK0He, T. €. B cT. 328 I'TIK.

Yro xe KacaeTcs apOMTpaKHOTO Tporecca, To B 4. 1 CT.
266 AIIK P® 3ammcaHo, 4T0 apOUTpaXHBIA Cy/l aneSUIsSIUOH-
HOW MHCTaHIIMM paccMaTpuBaeT Aejo B CylaeOHOM 3aceaHuu
KOJJIETHAJIbHBIM COCTABOM Cy/Ied MO IMpaBUIaM PacCMOTPEHUS
Jenia apOUTPaKHBIM CYJIOM TTEPBOM MHCTAHITUK C OCOOSHHOCTSI-
MH, MpeyCMOTpeHHbIMH 1. 34. deaepanbHbIM 3aKOHOM OT 30
anpens 2010 r. Ne 69-®3 B cr. 268 YIIK P® 6bina BBeneHa

1 o
4. 67, comepkaHue KOTOPOM cBoauTCA K crenymomemy. IIpu Ha-
JIMYAY OCHOBAHUH, MPENYCMOTPEHHBIX 4. 4 cT. 270 Hacrosiie-



ro Kozgekca (peub uyeT o0 O€3yCIIOBHBIX OCHOBAHHSIX OTMEHBI
CYIeOHBIX pellleHHii), apOuTPaKHbIN Cy/ aneJJIsInOHHO
HHCTAHIUU PAaCCMATPHUBAET J1eJ0 N0 NPaBUjIaM, YCTAHOB-
JIEHHBIM [1JIsl pAacCMOTpeHHs Jiejla B apOUTPaKHOM cyje
NepPBOIl HHCTAHIIUM, B CPOK, HE MPEBBIIIAIOIINI TPEX MECSILIEB
CO JIHS TIOCTYIUICHUS alleJUISIIUOHHON JKaJIOOBI BMECTE C JIEJIOM
B apOUTPaXHBIN CyJ ane/uisiMoHHoN uHcTaHiu. O mepexo-
Jle K pacCMOTPEeHHIO /1eJia 110 MPaBUJaM Cy/a NepBoil NH-
CTAHIUM BBIHOCHUTCSI ONpe/eJieHNe C yKa3aHUeM [eCTBUI
JIU1I, YYaCTBYIOIIUX B JI€JI€, U CPOKOB OCYIIECTBIIEHUS ITUX JCH-
crBuid. (ITpaBuno, cxogHoe ¢ anasiornyHor Hopmou [ TIK P®, no
He YIIK P®!)

ApOUTpaKHBIA ane/ISAIUOHHbINA Cy/l HEe HajlelieH 3aKOHOM
MOJTHOMOYMEM BO3BpAILlaTh [1€JI0 HA HOBOE PACCMOTPEHHUE B CY[L
nepBor MHCTaHIMKU. Bmecte ¢ Tem B 1. 2 4. 4 cr. 272 AIIK P®
3aIMCaHo, YTO JaHHBIN Cy/ BIIpaBe OTMEHUTH ONpe/ieJieHne
apOUTPaKHOTO Cy/Ja NepBOi HHCTAHIUHN U HANTPABUTH BO-
NMpoc HA HOBOE PacCMOTpPeHHE B apOUTPAKHBIN Cy/I mep-
Boii uHctanmuu. B n. 36 [locranonenus [1nenyma BAC P®
ot 28 mas 2009 r. Ne 36 «O npumeHeHNr ApOUTPaKHOTO MPO-
1eccyabHOro Kojekca Poccuiickoi denepariyu mpu paccmMoTpe-
HUH JIeJT B apOUTPAXKHOM CYJIe aneJUISIIIMOHHON MHCTAHITUM» J1a-
HBI pa3bsACHEHUs N0 pUMeHeHuIo 1. 2 4. 4 ct. 272 AIIK P®. Ha
HOBOE PACCMOTPEHHE MOTYT ObITh HAIlpaBJeHbl BOMPOCHI, Pa3-
pellieHre KOTOPbIX OTHOCUTCS K BEAECHUIO CyJa NepBOil MHCTaH-
LIMU ¥ KOTOPBIE CYJ MO CYIIECTBY HE pacCCMaTPUBAJ [0 IPUYMHE



HEOOOCHOBAHHOIO BO3BpaTa MCKOBOTO 3asIBJICHUS, OCTABJICHHS
3asiBJICHHs O€3 PACCMOTPEHHSI, TTPEK paIieH s TIPOU3BOJICTBA TIO
JeJly WM OTKa3a B MepecMoTpe CyJeOHOro akta Mo BHOBb OT-
KPBIBIIUMCS OOCTOSITEIbCTBaM. B 3THX cydasix, MOCKOJIBKY CY/T
NEPBOM MHCTAHIIMM HE PACCMAaTpPUBAJI BOIIPOCHI 1O CYILECTBY U
HE YCTaHABJIMBAJI OOCTOSATEIbCTBA, UMEIOIIVE 3HAUSHHUE /TSI TTPa-
BUJIBHOTO pa3pellieHusl Cropa, Cy/ ane/UISAIMOHHON MHCTAHIIUN
HE UMeET BO3MOKHOCTH OCYILIECTBUThH IOBTOPHOE PACCMOTPEHHUE
nena, kak toro Tpedyer 4. 1 c1. 268 AIIK P®. Takum oOpazom,
OISITh K€, UMEIOT MECTO Pa3jiMuusl B PEryYJIMPOBAHUY aHAIN3U-
pyembix npaBootHoienud ['TIK PO u ATIK P®.

B cootBerctBum ¢ u. 1 cr. 307 KAC P® cyn anemisiiyoH-
HOW MHCTAHIIMU paccMaTpyBaeT aJAMUHUCTPATUBHOE JEJIO B CY-
JIeOHOM 3ace/laHuU IO TIPAaBUJIaM TTPOM3BOJICTBA B CyJie MEPBOM
WHCTAHIUY C YYETOM OCOOSCHHOCTEH, MpeycCMOTpeHHbIX Kojiek-
coMm. CornacHo 1. 3 cr. 309 cyn aneuIsiMOHHONM WHCTaHIUU
BIIpaBe OTMEHUTH PellleHre CyJa U HANPaBUTbh aIMUHU-
CTPATHBHOE [€JI0 HA HOBOE PAacCMOTPEHHE B CyJ NEepBOi
WHCTAHIIUM B CJTyvae, €CIM aJMHUHUCTPATUBHOE JIEJIO OBUIO pac-
CMOTPEHO CYJOM B HE3aKOHHOM COCTaBe, WU €CId aIMUHU-
CTpPaTUBHOE JIEJI0 PACCMOTPEHO B OTCYTCTBHE KOTO-JTMOO U3 JIMII,
YUYaCTBYIOIUX B JieJie ¥ He N3BEIIEHHBIX HaJIeKaIuM 00pa3oM
0 BpeMEHH U MecCTe Cy/IeOHOTO 3ace/IaHusl, WK eCJIU CYIOM ObLI
paszpelieH BOIPOC O MpaBax M OOSI3aHHOCTSX JIMII, HE MpPUBJIe-
YEHHBIX K yYaCTUIO B AIMUHUCTPATUBHOM [IEJIE.

Kak Bugum, B 3T0M yact HopMbl KAC P® cooTBETCTBYIOT CO-



BpPEMEHHBIM TPEOOBAHMAM U OTJIMYAIOTCS] OT aHAJIOTUYHBIX TTpa-
BuJ1, npeaycMorpeHHbix ['TIK P® u AIIK P®. Opnako ocraer-
Cs1, Ha Halll B3IJIs11, OTKPBITHIM clieyroiui Boripoc. Kak n1omkeH
MOCTYIUTb CY/1 aneJUISIIIMOHHON MHCTAHIIMY, €CJIU OH YCTAHOBUT
apyrue Oe3yclIOBHBIE OCHOBAHMSI OTMEHBI Cy/IeOHOTO pellieHus,
He npexycMoTpenHsie 4. 1 cr. 310 KAC?

B Konuenumu enunoro I'paxaaHcKoro npoueccyanbHOro Ko-
nekca Poccuiickoit Penepanun oTMeuyaercs, 4To MoJ0KEHUs CT.
328 I'TIK P® mnoka He nipuBeneHbl B cooTBeTCTBUE ¢ KOHCTH-
tymueir PO®. [Tostomy Ha 3Ty mipodieMy HEoOXOIUMO 0OpaTUTh
BHUMAHUE TPU NPUHSITUM HOBOTO MPOILIECCYATbHOIO KOIEKCA.
Tak:ke OTMEUEHO, UTO MOJIHOMOYME HAIIPABJISATH JIeja B Cy[, [ep-
BOU MHCTAHIIMY MOKHO OBLIO TIPETyCMOTPETh HE TOJIBKO B IPax-
JAHCKOM, HO U B apOUTPaKHOM IMporiecce™.

Takum 06pa3om, B peryJImpoBaHUH UCCIIEyeMOro BOIpoca B
ycloBUsIX (DyHKIIMOHMPOBAHUSI €IMHOM Cy/lIeOHOW CHUCTEMBbI Ha-
YMHAET MPOCIIEKUBATHCS €AUHBIN MMOAXO0A B LIEJIOM B IIPOIIECCY-
anpHOM TipaBe Poccwmiickori @enepanu. OmHako TPeOyromu-
M 00cyxaenus ocraiorcst Hopmbl [ TIK P® u AIIK P® o Bo3-
MOHOCTH CyJia aneJUIIIUMOHHOW MHCTAHLIMU pacCMaTpyBaTh Ae-
JIO TI0 MTpaBUJIaM, YCTAaHOBJIEHHBIM J1J151 PACCMOTPEHUS /I B CY-

ne neporl uHctaHimu (4. 5 cr. 330 I'TIK P®, u. 6! cr. 268

AIIK P®). [ToBTOpHUMCS, 4TO TAKOTO MOJIHOMOYMS Cy/a aresuisi-
IIMOHHOW WHCTAHIIMU B YTOJIOBHOM CYIIOITPOM3BOJICTBE BOOOIIIE

0 Konnermms emuoro T PaxJaHCKOro TpoleccyallbHOro Kogekca Poceniickoii ®e-
nepaumu. M.: Craryt, 2015. C. 181-183.



HEe TIPe/lyCMOTPEHO.

Henb3s He oOpaTWTh BHUMAHUS U HA TO OOCTOSITENBCTBO,
YTO B aJIMUHUCTPATUBHOM, I'PaXXIaHCKOM, apOUTPaXKHOM IPO-
1ieccax IMepedeHb OCHOBAHWI OTMEHBI WM M3MEHEHUs pellie-
HWIA CY/IOB IEPBO MHCTAHIIMY B aNleJUTSIIMOHHOM TOPsIKE 3HA-
YHUTENILHO IUpE, HeXENMU B YTOJIOBHOM CYIOIMPOU3BOJICTBE (CT.

310 KAC P®; cr. 330 I'TIK P®; cr. 270 AIIK P®; cr. 389"
VIIK P®). Takue ocHOBaHUsA, KaK HEMPABUJIBHOE ONPEAECICHNE
0OCTOSITEJILCTB, UMEIOIINX 3HAYCHUE [T JIe)ia; HeJOKa3aHHOCTh
YCTaHOBJIEHHBIX CY/IOM MEPBON MHCTAHITUKM OOCTOSITENILCTB, MMe-
omux 3Hadenue s aena, YIIK P® wve npenycmotpensl. Co-
BEPIIEHHO OYEBMJHO, YTO B 3TOM CMBICJIE ale/UISILMOHHOE CY-
Jorpon3BoacTBO, peaxycMorpeHHoe KAC P®, I'TIK P®, ATIK
P®, no cpaBuenuto ¢ YIIK P®, conepxut Gosbiiie rapaHTHii 3a-
LIUTHI IIPAB, 3AKOHHBIX UHTEPECOB JIMYHOCTU U YKPEIUIEHUS 3a-
koHHOCTHU. [lonyyaercs, 4To AOCTYN B anesuisiMIio B CaMOH Cy-
POBOIi chepe CyIoIPOn3BOICTBA B OOJIBIICH CTETICHH 3aTPYTHEH
110 CPAaBHEHMIO C APYTMMU BUJIAMU TTpolLiecca.

IIpencraBnsercs, 4To yCTPaHEHUE HEOIPABOAHHBIX Pas3iu-
YUl B PEryJIMPOBAHUU TAKOTO MEKOTPACIEBOr0 MHCTUTYTA, Kak
aneJUTAIIMOHHOE TTPOU3BOJCTBO, TIO3BOJIUT OOECIIEUUTh OJIMHA-
KOBBII YPOBEHbB 3aIUTHI MPaB I'Paxk/iaH B pa3HbIX hopMax Cyao-
IIPOU3BOJICTBA U MOBJUATh HA YKPEIUIEHUE 3aKOHHOCTH B IOCY-
JapcTBe.



B.I'. I'oa1y0110B, JOKTOP IOpHIHYECKHX
HaYK, mpodyeccop, 3aBeaYIOIHH
kadeapon npeInpuHUMATEIbCKOTO
npaBa, rpakJIaHCKOro U apouTPaKHOTO
npoiecca IpuIundecKoro
dakyabTeTra ®PI'BOY BO
«IlepMcKkuil rocy1apCTBEeHHbIN
HAIMOHAJILHBLIN HCCJIEeA0BaTeJIbCKHH
YHHUBEPCUTET», Cyabsa CeMHAAATOrO
apONTPaKHOI0 aneJUISIHOHHOIO Cy/1a
KoHnenuus eJMHOro rpakJJanckoro
NpoILeccyajJbHOro Kojgekca: oT

nudpepennuanun K yaudpukanuu

BaxHenmmM HarpaBJi€HMEM COBEPIIEHCTBOBAHUS U Pa3BU-
TSI POCCUICKOTO 3aKOHOAATENILCTBA B MOCJIEIHUE TO/IbI SIBJISIET-
Cs1, BHE BCSIKOTO COMHEHUs, pepopma rpaxIaHCKOro nporecca.

8 nekadps 2014 r. Komurer 1o rpax1aHCKOMY, YTOJIOBHOMY,
apOUTPaKHOMY M TMPOLIECCYATbHOMY 3aKOHOMATeNbCTBY ['ocy-
napcrBeHHol [ymbl @enepanbHoro Codpanusi Poccuiickoit ®e-



neparyu nmpuHsI perienne Ne 124, kotopeim ogo0pun Konnern-
LU0 €JMHOro I'paxaaHCKoro mpoueccyasibHOro kogaekca Poc-
cuiickori Penepanun (nanee — Konnenmmsy)*!.

[lepBbIM 11arOM K YHU(PUIIMPOBAHUIO MPOLIECCYATBHOIO 3a-
KOHOJIaTeIbCTBA CTajio 0ObenHeHne Bricirero ApoOouTpakHOro
Cyna P® u BepxoBHoro Cyga P®#2, B pesynbrare vero c 6 aB-
rycrta 2014 r. Bepxoubiii Cyn P® cran eMHCTBEHHBIM BbIC-
UM CyIeOHBIM OPraHOM MO I'PaXAAHCKUM, YTOJIOBHBIM, aJIMH-
HUCTPATMBHBIM U WHBIM JeJlaM, a Takke MO0 SKOHOMUYECKUM
CrIopam.

BaxHO 0TMETHUTD, UTO pehOpMUPOBAHKE TPAXKAAHCKOTO U ap-
OUTPaXHOTO TMpolecca BHIXOAUT JAJIEKO 32 paMKH Cyry0o mpo-
HECCYaJIbHBIX TIpaBooTHoIeHUI. Tak, npeaceaarens Komwure-
ta ['ocaymMBI IO TpaXAaHCKOMY, YTOJIOBHOMY, apOUTPaKHOMY U
nporeccyanbHoMy 3akoHonatesbeTBy [1.B. KpainennHHukos B
Ka4yecTBe OCHOBHOM lienu peaim3anuu KoHneniun o603HauuI
oOecrieueHne JOCTYITHOTO M CIIPABEIJIMBOIO MPABOCYIHUsI, OCY-
HIECTB/ISIEMOTO KOMIIETEHTHHIMU U HE3aBUCUMBIMU CYIbSIMU B
pa3yMHBII CpoK™®.

4l Konuenuus enunoro I'paxpaHckoro mpoueccyalibHOro kopekca Poccuiickoit
Depepanu (ogodpena pereHreM KomuTeTa 1Mo rpa)maaHCKOMY, YTOJIOBHOMY, ap-
OUTpaKHOMY W TipolieccyabHOMy 3akoHomartenbctBy '] @C P® or 08.12.2014
Ne 124(1)).

42 3akon PP o nioripaBke K Koncrurymyu P® ot 5 depans 2014 r. Ne 2-OK3
«O BepxoBHom Cyze Poccuiickoit ®enepaumn 1 npokypatype Poccuiickoit denepa-
mn» // http:// www.pravo.gov.ru (gata oopamenus: 06.02.2014).

3 Konuenmst eausoro I'pakIaHCKOro MpoLeccyaibHoro kogekea / Beryin. cioso



Kak cnpaBenmmBo oTMeyaroT nMpeAcTaBUTENN IMPOKOU I0PH-
JIMYECKON OOITIECTBEHHOCTH, HECMOTPSI Ha CJIOKHOCTU W TIPO-
JOJDKUATEIBHOCTD IO BPEMEHM, OCYIIeCTBIIsieMas pedopma — 3TO
3HAYMTEJIbHBIN 1Iar BOEpe]] B PeryJIMpoBaHUMU MPABOBOM CUCTE-
Mbl Poccutickoit depeparum.

OpnHako Henb3s He OOpaTUTh BHMMaHHE Ha HEOOXOAUMOCTh
obecrnieueHus1 TMOCAEIOBATEIbHOCTH M CBOEBPEMEHHOCTU TP
npunsaTin B Oyaymiem eaunoro ['TIK P®. Tak, A.A. [lemuueB
JOCTaTOYHO JIEP3KO, HO BeChMa 00OOCHOBAaHHO OTMEUAET, UTo «. . .
npunsTre eauHoro ['TIK P® npsimo ceituac Obu10 OB HE COBCEM
CBOEBPEMEHHBIM B KOHTEKCTE HEOMpeIeJIeHHOCTH OyIyIIero ap-
OUTpakHBIX CYI0B... B cBere mornomennss BepxoBHeiM Cynom
P® Beicero Apoutpaxksnoro Cyna PO npencraensiercs nene-
COOOpa3HBIM U CIUSTHUE MPOYUX apOUTPAKHBIX CYJIOB C CyAaMU
o6meit opucaukimn. [Tpruyem naHHOE MepornpusaTHE ObLIO Obl
Oosee JIOTMYHBIM He Tocre, a 1o npuHsatus eguHoro I'TIK P®.
Enunbie cyzibl TOIKHBL paboTaTh 10 €IMHOMY IPOIIECCYATEHOMY
3aKOHOJATENILCTBY» 44,

CoXHOCTh peanu3aruy HazBaHHOW KoHienimu o0yciosie-
Ha, MIPEeKIe BCEro, TBOMCTBEHHOCTHIO CaMOro Ipoiiecca yHU(U-
KalluM: C OTHOW CTOPOHBI, MPOCIICKUBAETCS CTPEMIIEHUE 3aKO-
Hofaressl yHU(UIIMPOBATh TPAKIAHCKUIA U apOUTPAKHBIA MTPO-
1ecc; ¢ apyrov ctoponsl — 8 mapra 2015 r. 6bu1 npuHAT Ko-

I1.B. Kpamenunnukosa. M.: Craryt, 2015. C. 11.

44 Lemuues A.A. O6bequHeHne BepxosHoro Cyna P® u Bricirero Ap6utpaxHoro
Cyna P®, pa3zpaboTka KOHIENIINH €JUHOTO T'PakJAHCKOTO IIPOLECCYyaIbHOTO KOIEK-
ca... uto ganbiie? // BectHuk rpaxaaHnckoro npouecca. 2015. Ne 5. C. 87-95.



JeKC aJIMUHUCTPATUBHOTO CyIONpou3BoacTBa PP 45, mocmyxus-
MIMA IPAYMHON U3BATUA ¢ 15 ceHtsoOpsa 2015 r. u3 rpaxaas-
CKOTI'O Cy/IONPOU3BOICTBA PACCMOTPEHHM S JIe, BO3HUKAIOIIUX U3
NMyOJIMYHBIX MPABOOTHOIIEHUH.

Nwmeertcs MHEHME, UTO, HEB3UPAsl Ha MOJIOKUTEIbHbIE WX OT-
pULaTesbHbIE OLICHKH, JaBaeMble B agpec Kogekca agMuHucTpa-
TUBHOTO cygornpousBoactBa P®, (akT ero npuHATHS MOXHO
paclieHMBaTh Kak (PakT 3aKOHOAATETLHOrO 000COOIeHUsI YacTu
CyIeOHBIX MPOIIECCYATbHBIX MPOLIEAYP, YTO CBUAETEIBCTBYET O
eMHCTBe YHU(pUKamu 1 guddepeHIravi UBUINCTHYECKO-
ro rnpotiecca kak 0ObeKTUBHOW Y 3aKOHOMEPHOM IBYeTUHOM TeH-
TIEHIMU™.

Psin aBTOPUTETHBIX YYEHBIX B 00JIACTH MIPOIIECCYATIbHOTO Tpa-
Ba 3a/1aJIMCh BOIIPOCOM, UMEIOILIUM KU3HEHHO BaKHOE 3HAUEHHE
JU1sl mpaBoBoM cuctembl Poccuiickoit Penepalivivi B IEJIOM: a HY-
KEH JI HaIllel crpaHe ApOUTPaKHBIN MPOIECCYaTbHBINA KOAEKC
P® kak otnespHbIi eaepanbHbii 3akoH? 47 [Tpu 3TOM B 10puan-
YEeCKOW JOKTPUHE HEOIHOKPATHO M paHee 0O0parajioch BHAMA-
HME Ha TO, YTO apOMTPaXKHOE MPOIECCYaTbHOE MPaBO M Ipak-

4 Koznekc anmunucTpatuBHoro cygonpousBoactBa Poccuiickoit ®enepanun: Pe-
nepaibHblil 3akoH oT 8 Mapta 2015 1. Ne 21-®3 (pen. ot 15.02.2016) // http://
www.pravo.gov.ru (iara obpamenus: 09.03.2015).

4 Caxnosa T.B. JIOCTMKMIMO JIM €IMHCTBO LIMBHJIMCTHYECKOTro rporecca? (B KoH-
tekcte Konuernuu equnoro I'TIK P® u Kopekca anMuHUCTpaTHBHOTO CYIONPOU3BO/-
cTBa) // ApOouTpaxkHslii U rpaxkgaHckui mpouecc. 2015. Ne 4. C. 3-10.

¥ Nemuues A.A. Hyxen m Poccnmt ApOuTpakHBIii mporieccyansHbIi kogekc? // Ap-
OUTpaXHBIH U TpaxaaHcKuii mponecc. 2015. Ne 2. C. 54-57.



JTAHCKOE IMPOIIECCYaIbHOE TIPABO SIBJISIOTCS «OTpacsAMU-Iy0Ie-
pamu»*. Buaumo, gaHHOE 00CTOATENHCTBO OCTYKHIIIO TTPUYH-
HOM TOTO, YTO HEKOTOPhIE UCCIIEIOBATEN CTAJI OTMEYaTh: Pedb
UjIeT He O BBIPA0OTKE MPHUHIIMITMAILHO HOBBIX TOJIXOIOB K pe-
T'YJIMPOBAHUIO TIPOIIECCYATIbHBIX OTHOIIEHUH, a O KOMITHJISIIIAA
npoueccyabHbix 3aKoHOB (I TIK P® u ATIK P®)¥.

CTOpPOHHHMKY €JUHOTO I'PaKJAHCKOT'O IMPOIIECCYaTbHOTO 3aKO0-
HOJIATEJILCTBA JIOCTaTOYHO YacTo amne/ummpyloT K cT. 118 KoH-
crutyiuu P®, B koTopoii oTMeueHo, uTo cyeOHast BIacTb OCy-
IIECTBJISETCS OCPEACTBOM KOHCTUTYITUOHHOTO, TPaKIaHCKOTO,
a/IMUHUCTPATHUBHOTO U YTOJIOBHOTO CYIOMPOU3BOJICTBA. ApOUT-
paskHOE CYIONPOU3BOACTBO 3/1€Ch HEe YIIOMUHAETCS.

[Tpu 3TOM OCTaercsi OCTPO AMCKYCCHMOHHBIM BOIPOC O TOM,
KaKOW KOHKPETHO HOPMATUBHO-TIPABOBOM aKT JOJKEH Jieub B
OCHOBY €JIMHOTO TpoIleccyabHOro Komekca. B maHHOM city-
yae cuuTaeM BepHbIM coriacuthes ¢ O.B. McaeHkoBoid, mpejsio-
JKUBIIEW MCClieioBaTh HanOonee ynaynele HapaOoTku [TIK Pd
u AIIK P®, a 3atem Gpatb 3a ocHOBY HanOosee 3(pdeKkTuBHOe

48 Apxoe B.B. YOpunuueckue (akThl B HIUBUIMCTUUECKOM Ipouecce. M.: Mndotpo-
vk, 2012. 608 c.

¥ Jlamvies A.H. KoHuenuus: eamHoro I'paxxnaHckoro mpoueccyagbHOTO Koaekca
Poccuu: B3msiz ¢ npyroit croponsl // BectHuk rpaxkmanckoro npouecca. 2015. Ne 1.
C.5.

30 rfomanenxo C.B. Ot KOHLIEMIIMY eJUHOW HayKH MPOLIECCyaIbHOTO MpaBa A0 COo-
3[aHMsI HOBOTO «€IMHOro» I'pa)kJaHCKOro nporeccyaibHoro Koupekca // Poccuiickas
foctunms. 2014. Ne 9. C. 2-5.



peryiipoBaHue>’.

CripaBei/IMBBIM OyJIeT OTMETUTD, UYTO BBICKA3aHbI U HETATUB-
Hble o1leHKU B ajipec Konuenuuu. Tak, E.A. Bopucosa npuruia
K CJIEAYIOIIEMY BBIBONY: «...TIOJIO)KEHUSI, U3JI0KEHHbIE B IJia-
Bax 52-53 Konuenuumu eaunoro ['TIK P®, kak He yuuThIBalo-
IIYe JOCTUKEHUN HAYKH TPaKIaHCKOTO, apOMTPasKHOTO IPOIIeC-
ca, OMbITa POCCUACKOTO U 3apyOekKHOTO I'PakIaHCKOTO IPOIIEC-
CYaJIbHOTO 3aKOHO/IaTeIbCTBA, CyIeOHOM MPAKTUKU, CTATUCTHYE-
CKHUX JIaHHBIX, HE MOTYT PacCMaTpuBaThCsl B KAYECTBE TEOPETU-
YEeCKOU U MPAKTUIECKOU OCHOBHI OY/TyIIIEro HOpMaTUBHOTO pery-
JIMPOBAHUS aNeJUISIIMOHHOTO, KACCAIIMOHHOT'0, HAJJ30PHOT'O ITPO-
U3BOACTB» 2.

BrickazpiBalOTCSl cepbe3Hble OMAceHUs OTHOCUTENLHO TOTO,
9TO pa3padOTKa 3aKOHOMPOEKTa MOXET 3aTSAHYThCS Ha JOJTHe
rOJIbl, KaK 3TO CIYYWJIOCH C MPOEKTOM VICIIOTHUTETbHOTO KOJEK-
ca Poccuiickoit ®enepaiivu.

[TonaraeM, 4To OOJILIIIMHCTBO TPEIJIOKEHUH, COAEepKaIIUX-
cs1 B KoHnienuu, MoryT OBITh TIOIIEPKAHBI, TIOCKOJIBKY SIBJISI-
I0TCSI KBUHTCCEHIIMEN TOJIOKUTETHLHOTO ITPABOIPUMEHUTEILHO-
IO OMNbITa M PE3YJIbTaTOM MHOTOJIETHHUX HAYUYHBIX JMCKYCCHUHU.
Tak, 3acayKMBaeT BHUMaHUS TPeIJIokKEeHWE O BBEJIEHUU €/1U-
HOW TEpPMHUHOJIOTUM B OTHOIIIEHWH CYIEOHBIX aKTOB, UTO, Oe3-

! Heaenxoea O.B. Konuernmus equnoro I'TIK — ot o6cyxaeHus k peanuzaimu //
BectHuk rpaxpaanckoro nporecca. 2015. Ne 4. C. 52-56.

32 bopucosa E.A. Anennsauus, kaccauusi, Hanzop B Konuenuuu equnoro I'TIK PO //
ApOuTtpakHbIA 1 rpaxkgaHcKui mporecc. 2015. Ne 5. C. 40-46.



YCJIOBHO, TIOCTABUT TOUYKY B MHOTOYUCJIEHHBIX HEHYKHBIX JUC-
KYCCUSIX B OTHOLIEHUMM HAUMEHOBAHUS MPOLECCYAIbHBIX TOKY-
MEHTOB U MPUAACT MPOIIECCyaTBHOMY JOKYMEHTOOOOPOTY OTHO-
3HAYHOCTb.

Bmecrte ¢ TeM BbI3bIBAET CEpbE3HbIE HAPEKAHUS Ujes mepe-
HOCa MHCTHUTYTA apOUTpPakHBIX 3acefaTesiell u3 COOCTBEHHO ap-
OUTpaXHOTO TpoIlecca B €JUHBIN I'paXJaHCKUI MPOLeCcC, TMo-
CKOJIbKY, KaK IMOKa3bIBAET MMPAKTHKA, TOJIbKO U UCKJIIOUUTEIBHO
po(peCCUOHANIN3M I0OPUINYECKH IPAMOTHOTO CYJbHU BBICTYIAET
€IMHCTBEHHOU rapaHTHUE! CIIPABEAJIMBOIO IIPABOCYAUS.

Pe3iomupys BblllleCKa3aHHOE, OTMETUM clieayoiee. Coro-
craButesibHOe uccaeaoBanue ['TIK PO u AIIK P® npuBogut k
CJIEIYIONIMM BaXXHbIM BbIBOJIAM: BO-TIEPBBIX, B YKa3aHHBIX KO-
JeKcax JISCTBUTENLHO COAepKaTCs MyOIUpyIOIe HOPMBI, KO-
TOpble TPeOyIOT YHU(PUKAIIMKM;, BO-BTOPHIX, €CJIM aOCTparupo-
BaThCs OT 3TUX Ayonupyoonmx HopM, To I'TIK P® u ATIK PO
CllelyeT paccMaTpuBaTh Kak o0Iee U YaCTHOE, YTO MPUBOAUT K
BBIBOJIYy O BOBMOKHOCTU Y HEOOXOJIMOCTH UHTETPALINU CIICITH-
aJIbHOM perjiaMeHTaluy PACCMOTPEHUSI SKOHOMUYECKUX CIIOPOB
B ITIK PO®.

BaxHo, utoObl npu pazpadotke eauHoro ['TIK PO ynens-
JIOCh BHUMaHHUE He MpodJieMaM ITpuMara rpaxJIaHCKOro WU ap-
OUTpaXHOTO MpoIiecca, a MOUCKy HanOosee 3(p(HEeKTUBHBIX MPO-
LIECCyaJIbHBIX MOJXOA0B U KOHCTPYKILIUM, COIEPKALIMXCS B HbI-
HE JEWCTBYIOUIMX IMPOLIECCYAbHBIX KOIEKCaX C LIEIbI0 UX UM-
ieMenTanuy B equHbld [ TIK P® u, kak ciencresue, JOCTHXKeE-



HUs1 ONTUMAJILHOTO pe3yjibTaTa B BUJE COCTOSTHUS 3alllUIIIEHHO-
CTU OCHOBHBIX TIPaB ¥ CBOOO]] UeJIOBEKA U TPk IaHUHA.

[MoguepkHeM: HECMOTPSI Ha TO YTO OTEUYECTBEHHBI UCTOpUYE-
CKUI OIBIT CBUIETEJILCTBYET O «BOJTHOOOPA3HOCTH», TIPOSIBIIS-
IOIIENCS] B 3aKOHOMEPHOUM CMEHE BEKTOPOB YHU(DHUKAIIMK U UH-
Terpalyy Ha creruaiv3aiuio v audepeHumaiuo B Mporec-
ce pedOpMUPOBAHHUS MPOIECCYATLHOIO 3aKOHOJATEIbCTBA, HA
JAHHOM UCTOPUYECKOM 3Tarle MPUHSITUE €AUHOTO I'PakJaHCKO-
IO IMPOIECCYalbHOTO KOJEKCa sIBJISETCS OOBEKTUBHBIM U 3aKO-
HOMEPHBIM SIBJICHHEM.

Cuutaem none3nsiM 0 npuHATUsA eauHoro I'TIK P® cHaTh
MaKCMMYyM BOITPOCOB, BO3HUKAIOIIUX B Ipoliecce YHU(PUKAITUU
MPOLIECCYATIbHOTO 3aKOHOAATENILCTBA: BHECTU KOPPEKTHUBHI B CY-
HIECTBYIOLIME HOPMbI M UHCTUTYThI, CO3AATh HOBBIE ITPABUJIA, CO-
oO0I11as1 UM TaKMe Ka4eCTBEHHBIE XapaKTEPUCTUKH, KOTOPBIE CIIO-
COOHBI M B MEPCIIEKTUBE TTPOIOIKUTH MPOIeCC YHU(PUKAIIH.

Takum 00pa3om, B HacTosIMiA MOMeHT B Poccuu, 1o cyTw,
MIPOUCXOIUT OJHOBPEMEHHOE pPe(POPMUPOBAHKME U MaTepUallb-
HOTO, M MPOIECCYAJIbHOIO Pa3/e/ioB YACTHOIO MpaBa, 4YToO Ja-
€T 3aKOHO/IATeJIsIM, a TaKKe YUYEeHbIM U MPAKTHUKaM, 3aJIeCTBO-
BaHHBIM B Pa3pa0O0TKe KOHIICTIIIUI M IMPOEKTOB 3aKOHOB, YUECTh
BCE MMEIOIIUeCs TPoOIeMbl U HEJIOCTATKY 3aKOHOJATENIbCTBA U
c(popMUpOBaTh OCHOBY LIEJIOCTHOM CUCTEMBI 3aKOHO/AATEIbCTBA,
PEryJIMpYIOIIEro YaCTHOIPABOBbIE OTHOILIEHUSI.



I. Teopus u ucropus
rocyJapcrsa u npasa

C.I'. BopoH1oB, KaHanJ1aT
IOPUANYECKHX HAYK, JOHEeHT Kadeapsbl
npeanpuHUMAaTeJIbCKOro npasna,
rpazkJIaHCKOro 1 apoOUTPa’KHOI0
npounecca pPuIa4IecKoro
¢dakyabrera PI'BOY BO «Ilepmckui
rocyJapCcTBeHHbIH HAIIMOHAJIbHBIN
HCCae10BaTe ] bCKUl YHHBEPCUTET»
«dddekTUBHBIN»: MPAaBOBOE
cojJiep:KaHune NOHATHUS H
crnocoObl onpe/aeIeHns
TepmuH «3PeKTUBHBIN» HApsily C Pa3IMYHBIMUA OJHOKO-
PEHHBIMU MOIU(DUKALMSAMU KCIUIYaTUPYETC B POCCUKMCKOM

3aKOHOIATCJ/ILCTBE U IOpI/I)IPIquKOﬁ JIATeparype, €Ci MOXKHO
TaK BbIPA3HUTHCA, HCIIAIHO. Kak CJIeaCTBUEC, JII000M OTeUeCTBEH-



HBII TpaBoBel O6e3 Tpydaa BOCIPOU3BEAET HA MaMSTh C Jecs-
TOK IOPUAMYECKUX KOHCTPYKIIUI C ITUM MPUJIAraTesIbHbIM: «3(-
(pexTHBHOE TTPaBOTBOPYECTBO», «3((PEKTUBHOE TOCYAAPCTBO»,
«3PpeKTUBHOE TTPaBo», «3(h(PEKTUBHBI MEXaHU3M MPABOBOIO
PEryIMpoBaHus», «3(PEKTUBHOE MPABOOTHOIIIEHUE , «I(PPeK-
TUBHOE TOCYJapCTBEHHOE yIpaBJieHue», «3(p(eKTUBHAS MPaBO-
Basi HOpMa» M T. I.

B cuny yacroro ucnosnb3zoBaHus «3(HEKTUBHOCTHA» Pa3HOTO
poza, BU/Ia M CBOMCTB HAUMHAIOT Ka3aTbCsl HAM YeM-TO TOHST-
HBIM, OOITIEN3BECTHHIM U HE TPeOYIOIIUM KaKUX-THOO TMOsICHEe-
Hull. BmecTe ¢ TeM MOXHO yTBEpXKJaTh, YTO pa3INyiui B MpeJ-
CTaB/IeHUsAX 00 «3(P(PEeKTUBHOCTH» B POCCUIICKOM IpPaBOBE/E-
HUM HACTOJILKO MHOTO, YTO UCIIOJIb30BaHME ITOTO TepMHUHA Oe3
CHELUMAJIBHON, TONOIHUTEIBHONW, OTOBOPKM ITPEBPAIAET €r0 B
MIOHATHE C COBEPILLIEHHO HEOIPEJEJIEHHBIM I0PUINYECKUM COLIEP-
JKaHUEM.

Hanpumep, B oTeueCTBEHHOU I0PUINYECKON JIUTepaType Tep-
MUH «3(P(PEKTUBHBIN» MOKHO BCTPETUTH B CJIEAYIOIIMX 3HaYe-
HUSX:

— MPUBOAANIMA K HaMeueHHOH Ilienu. Pe3yjbTaTUBHBII
(B.K. MamyToB)33;

— NPUBOIAILMKI K PE3YyJIbTaTy B Kpar4yauiue cpoku. buicr-
poiit (B.B. Bacbkun, I'.H. Xon, B.I1. CanbHukoB);

53 Mamymos B.K. VccnenoBanus 3¢ppekTHBHOCTH S5KOHOMUYecKux caHkuuii // Co-
BETCKOe rocygapcTso U npaso. 1975. Ne 10. C. 7-15.

% Bacexkun B.B., Xon I'.H., Canvhuxos B.I1. O HEKOTOPBIX BOIIpOCax Teopuu -



— IIPUBOASIIUH K 1IEJIM C HAUMEHBIITUMU 3aTpaTaMu. JKOHO-
muunbii (JI.II. Bepukamsum);

— npeBocxoasmui aHaioru. Jlyammia (M.I1. JleGenes)s;

— OKa3aBIIIMI BO3JIEHCTBYE, HE 003aTEJILHO MOJIOKUTEILHOE.
Bmusiteannsrii (M., [lapropomackuii)’;

— OKazaBIIMi MCKJIOUUTEIBHO ITO3UTUBHOE BO3JICHCTBUE.
IMoae3nsbii (A.C. INamkos, .M. Yeyor)’®;

— OTHOIIIeHUE 11eSTU U pe3ybrata. PenTatdebnsii (B.B. ['na-
3bipuH, B.H. Kynpssues, B.1. Hukurunckuii, 1.C. Camornen-
K0)>.

Criucok He sBJISIeTCSl MCUEPITBIBAIOIIUM U TIPU KeJIaHUU €ro
MOHO TPOJOIKUTh. Hampumep, poccuiickomy MpaBOBEICHHIO
M3BECTEH TaK Ha3bIBa€MbI KOMITJIEKCHBIN, UHTET PATUBHBIN MO/~
xon (I'.C. BensieBa)®®. CMbIciT 3TOro mpreMa CBOJUTCS K TOMY,

(pexTBHOCTH TIPaBOBBIX HOpM // Bompock! npodunaktuku npecrymienui. J1.: BITY
MBJ CCCP, 1976.

35 Bepexaweunu JI.LI. TIpoOrneMbl OIIEHKH eSITETLHOCTH OPraHOB BHYTPEHHUX eI
M.: Axkanemus MBJI CCCP, 1981. C. 17-18.

36 Jleeoes M.IT. OG 3(p(peKTUBHOCTH BO3/IEHCTBHS COLUATMCTUYECKOTO MpaBa Ha
o6mecTBeHHble oTHoLIeHUs // CoBeTckoe rocyaapcTo 1 npaso. 1963. Ne 1. C. 29.

57 Hlapzopoockuii M./]. Cuctema Haka3aHuil u ux 3dexruBHOCTh // CoBeTcKoe
rocygapcTo U npaso. 1968. Ne 11. C. 54.

38 NMawros A.C., Yewom J.M. D¢ eKTUBHOCTD MTPABOBOTO PETyIMPOBAHUS 1 METO-
1b1 ee BbisiBiieHus: // CoBeTckoe rocynapcTBo v npaso. 1965. Ne 8. C. 3.

r ‘nazvipur B.B., Kyopsieuee B.H., Huxumunckuii B.U., Camowenxo H.C. Dddek-
TUBHOCTB IIPaBoBbIX HOPM. M.: FOpug. mur., 1980. C. 124.

89 Bensiesa I'.C. K BOIPOCY O JOKTPHHAJBHBIX ¥ HOPMATHBHO-IIPABOBBIX KPHTEPH-
SIX ONTMMU3ALIUK [IPaBoBOro perynuposanus // FOpuauueckue uccinenoanus. 2015.



YTO MHTEpECYIolIee sIBJIEHUE, HAalIpUMEp MPaBO, PACCMaTpPUBAET-
Cs1 Kak CUCTeMa, COCTOSINAS U3 B3aMMOCBSI3aHHBIX M B3aUMOOOY-
CJIOBJIEHHBIX TIOJICUCTEM M 3JIeMeHTOB. D((PEKTUBHOCTh padOTHI
CHCTEMBI B 11€JIOM MOXKET OIpEeNAThCS IyTeEM AUarHOCTUPOBA-
HUsI COCTOSTHUSI OCHOBHBIX, OTJEJIbHBIX COCTABJISIIOIIMX WA KaXK-
Jo1 13 ee yacrer. M3-3a MHOrOYMCIIEHHOCTH JIEMEHTAPHOTO CO-
CTaBa KOJIMYECTBO CIOCOOOB U MPUEMOB OLIEHKU 3(PPEeKTUBHO-
CTU IIPU 3TOM MHOXKUTCSI IIPAKTUYECKU HEOTPAaHUUYEHHO M, Kak
CJIE/ICTBUE, IPEBPAILAET STOT MOAXOJ B TPOMO3JIKHI «METOI0JIO-
TUYECKUI OOPII», MPAKTUYECKOE MTPUMEHEHNE KOTOPOTO CTaHO-
BUTCS MAJIOBepOATHBIM. HazoBeM 3TOT BapuaHT Npe/ICTaBIeHUs
00 3(p(peKTUBHOCTH CTPYKTYPHO-(PYHKIIHOHATbHBIM. CurcTe-
Ma 3¢ eKTUBHA, €ClIi TUarHoCTHKa®! BceX, OCHOBHBIX WJIM OT-
JeJIbHBIX, €€ JIEMEHTOB FOBOPUT O TOM, YTO BCE OHU (DYHKIIMO-
HUPYIOT B IpefieNiaX AOMYCTUMbIX 3HAYEHUH.

Ele oqHO NMOHMMaHue paccMaTpyuBaeMOro TEPMHUHA MOXKHO
BBIBECTH U3 «MEXOTPACIEBOr0 METO/Ia MO3HAHUs», CPOPMYIIH-
poBaHHOTO B psifie pador mpodeccopa M.IO. YensimeBa®. B
YaCTHOCTH, B CBO€ BpeMsl OH MUCAJ: «peau3alid HOpM IpaBa

Ne 3. C. 124-135.

1 Cwm, Hanpumep: Kysneyosa O.A. Tlopoku NpaBOBOW HOPMBL: «IUarHOCTUKA»
u npeaynpexaenue // AKypHan poceuiickoro npasa. 2005. Ne 3. C. 127-133.

62 Cm. 06 91OM nonpo6Hee, Haripumep: Kysreuosa O.A. OCHOBBI YUEHHUS O MEKOT-
pacieBbIX CBS3SIX I'PaXJAHCKOTO MTPaBa B LIMBUJIMCTUYECKUX HUccnenoBanus // Kazan-
CKME IOPUIMIECKHE IIKOJIBL: IBOJOLIS 00Pa30BaTe/bHBIX U HAYYHBIX TPAJUIHI B CO-
BpemeHHou opucnpyneruuu / [lox pen. . A. Tapxanosa, [.X. BaneeBa, 3.A. AxmeT-
3sHOBOM. M.: Craryt, 2016. C. 256-257.



MOJKET IPEerNsITCTBOBaTh HEA(h(HEKTUBHOCTD WJIM OTCYTCTBUE ITPa-
BOBBIX HOPM JIPYTHX OTpacyel mpaBa»®. Takum obpazom, «3-
(peKTUBHOCTH» O3HAYAET B ITOM CJIy4yae HE TOJIBKO OMNpPEHESICH-
HOE Ka4eCTBO, HO M 0COOBII, pe30HAHCHBIN PEKUM B3aUMOJIEH-
CTBUS C APYTMMHU JIEMEHTAMU IPABOBOM CUCTEMBI, HAITPUMEP, C
HOpMaMHM JPYTuX OTpacie.

Ecmu cnepoBars noruke npogeccopa M.YO. Yenbimesa, HO He
OrPaHMYMBATHCS IIPY ITOM ITPABOBBIMU MEKOTPACIIEBBIMU B3aU-
MOJEUCTBUSIMU, MOXKHO TEOPETUYECKU BBIACIUTb U Pa3IMUHbIE
BUABl 3(PPEKTUBHOIO WA HEI(P(EKTUBHOTO B3aUMOACHCTBUA
IpaBa C JAPYI'MMU BUJIAMHU COLIMATIBHOIO HOpMHpoBaHus. [len-
CTBUTEJIBHO, MPABO MOXET HAXOAUTHCS B JIUCCOHAHCE C MOpa-
JIbIO, PEJIMTMO3HBIMU HOpMaMmu U T. 1. Ho MoxeT u pabotath ¢
HUMHU, YTO HA3BIBAETCS 320JHO, JOCTUTAs ITPU 3TOM CHHEpPIreTH-
4eckoro 3pdekra.

Eme onHo nmoHuMaHue TepMuHa «3(P(EKTUBHBIN» BbITEKA-
eT u3 «teopu 3PPEKTUBHOrO MPABOTBOPUECTBA», Pa3padaThi-
BA€MOM Ha Kadeape MpearnpuHUMaTeIbCKOro MpaBa, IpaxaaH-
CKOro M apouTpaxHoro nporecca [lepMckoro rocyaapcTBeHHOro
HAllMOHAJILHOTO UCCIIEA0BATENILCKOro yHUBepcuTeTa *. CornacHo
9TOM KOHIeNMK 3¢hheKTUBHOCTh MpaBa 3aBUCHUT MPEXK]IE BCETO
OT TOr0, HACKOJIBKO YCIIEIIHO OPraHU30BaHbl Nepejada U yCBO-

%3 Yenvuuues M.FO. OCHOBBI yueHNS O MEKOTPACIIEBHIX CBA3AX IPAKIAHCKOTO IPABa.
Kazanb: M3n-Bo Kazan. roc. yn-ta, 2008. C. 133-135.

64 Cm. 06 91OM nonpo6Hee: Boponyos C.I'. K Bonpocy o mpobiieme 3(h(heKTUBHOCTH
IIPaBOBOIO perylIupoBaHus B coBpeMeHHoi Poccuu // BectHuk Ilepmckoro yHuBep-
curera. IOpunuueckue Hayku. 2012. Ne 3. C. 16-22.



€HHE JIaHHBIX, TPAHCIUPYEMBIX 3aKOHO/ATENIEM, COOTBETCTBYIO-
LIMMU aJpecaTaMmy HOPMAaTUBHOU TPABOBOM MH(OPMALIUUA. ITOT
CMHOHUM 3((EKTUBHOCTA MOXHO 0003HAUUTh Kak mH(popma-
THBHBIIA.

Takum 06pa3oM, MOKHO KOHCTATUPOBATH, UTO IOPUIMUECKOE
cofiepkaHre TepMUHA «3(P(PEKTUBHBIN» MMEET B POCCUMCKOU
IOPUIMYECKON JIUTEpaType, Jake B CaMOM OOIIeM MpUOSIHIKe-
HUH, He MeHee 11 cMBICTIOB.

CoBpeMeHHbII pOCCUICKUI 3aKOHOJATENDb B 1IEJIOM CTPEMUT-
Cs K MOBTOPEHUIO 3TOro MHOroMbicausl. K cuacrteio, B ominuue
OT aKaJIEMUYECKUX UCCIIEA0BATENEH, JEJIAET OH 9TO C MEHbIIIUM
pasHooOpazueM. IIpaBaa, MeHblllasi BApUATUBHOCThL C JIMXBOIO
KOMIIEHCUPYETCSl TEM, YTO, B OTVIMYME OT TEOPETUKOB, POCCHIA-
CKME€ 3aKOHOTBOPIIBI CO3JAI0T 3a4acTyl0 HE papHMHHPOBAHHBIE
IOpUINUECKUE KOHCTPYKIIMH, a CJIOKHbIE CUMOMOTUYECKUE TH-
O6pusl. Hampumep, neranbHoe noHsTue «3geKkTuBHbIi» B Poc-
CHM MOXXET O3HauaTh CleAyloliee:

— OTHOLLEHUE MOoJIE3HOro 3 eKTa K 3arpartam (1. 4 ct. 2 Pe-
JepasibHOTro 3aKoHa oT 23 Hostopst 2009 r. Ne 261-®P3 «O06 sHep-
rocHaOXeHUH 1 O TIOBBIIIIEHUU SHEPreTH4ecKoi 3(p(peKTUBHOCTU
U O BHECEHUM U3MEHEHU! B OT/AEJIbHbIE 3aKOHOJATE/IbHBIE aK-
61 Poccuiickoit @eneparun» %°). To ecTh moJie3HO-peHTa0e b~
HO-3KOHOMHWYHDII;

— JOCTWKEHUE 3aJaHHOTO pe3yJibTaTa MpPU HUCHOIb30BAHUU
HavMeHbIero oorema cpenctB (cr. 34 BromkeTHOro Kojekca

5 C3 Pd. 2009. Ne 48. Cr. 5711.



P®%). Pe3yJbTaTUBHO-3KOHOMHYHO -JTyYIIIHIi;

— JOCTWXXEHVe HaWIydIllero pe3ysibTaTa ¢ UCIOJIb30BaHHEM
orpeieieHHoro oobeMa cpeacTB (cT. 34 BromkeTHOro komekca
P®). Pe3yJbTaTHBHO -NPEBOCXOASAIIMI, HO SKOHOMHBIN U
T. 1.

Heo6xoaumo 3aMeTHuTh, 9YTO HEPEIKO BMECTO TepMUHA «3-
(peKTHUBHBIIN» B 3aKOHOJATEILCTBE U IOPUAMYECKON JIUTEpAType
yIOTPeOIISIIOTCS CAFHOHUMBI C TOK/IECTBEHHBIMU CMBICIIAMH. DTU
BApUAHTBHI, HATPHMEP, MOTYT BO3HUKHYTh Ofarofapst HHOSI3bIY-
HBIM 3aMMCTBOBAHUSIM WJIH TIJIOXO aJAlITUPOBAHHBIM K CMbICITIaM
PYCCKOTIO SI3bIKA MEPEBOAAM.

[TpumepoM Takoro 3aMMCTBOBaHMSI SIBJISIETCSI BECbMa CIIOP-
HBII TIEPEBOJI C HEMETIKOTO sI3bIKa TEPMHUHA «IIPABOBOE TOCY/IAP-
ctBo». Korma B 1813 1. 310 NMOHSITHE OBIJIO BBE/ICHO B HAYYHBIN
o0opoT HemelkuM MpasoBenoM K. Besnbkepom, B Hero BKJa-
JBIBAJIOCH COBEPIIEHHO MHOE COIEpKaHue, OTJMYHOE OT COBpe-
MEHHOTO, TPUBBIYHOTO MoHMMaHusl. «[IpaBoBoe rocymapctBo»
K. Benbkepa npeactapisio co0oi el CpaBeyIuBOro ooie-
CTBEHHOT'O YCTPOWCTBA, COMOCTABUMYIO C «HJICAJTbHBIM TOCYy/Iap-
crBom» Ilnarona, «['oponom Comnniia» Tomazo Kommnanesuis u
JOPYTMU UJIETbHBIMU aOCTPAKIUSIMHU.

Ynorpebnenre 3T0ro MOHATHS B Ka4eCcTBE OCHOBaHHMS (1ie-
JIM) KOHCTUTYIIMOHHOW HOPMBI B psizie cTpaH (Poccust, Bpasunus,
Kuraii u T. 11.) IpeBpaTuio 3Ty aOCTPaKIIMIO B OCS3aeMBbII MPO-
JOYKT ¥ TPEJOCTaBUIIO BO3MOKHOCTh KJIACCH(DUITMPOBATH TOCY-

% C3 Pd. 1998. Ne 31. Cr. 3823.



JapCTBa B 3aBUCHMOCTH OT UX MPABOBOT'O WJIM HEITPABOBOTO CTa-
Tyca. Takum 00pa3oM, Mbl HAJEJWIN STOT TEPMUH HOBBIM CO-
nepxanvem. U terepb, TOBOPsI O «IIPABOBOM T'OCYIapCTBE», MbI
MMeeM B BUjly He oTBieueHHbie unen K. Benbkepa, a KOHKpeT-
HbIE TOCY/IapCTBa, 00JIA/IAI0IINE OTIMYUTEIBHON CTETICHBIO TIpe-
BOCXOJICTBA, B CMBICIIe «OoJiee 3(pheKTUBHBIC».



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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