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AHHOTaAIUSA

MOHOFpaq)I/IH MOCBAIIEHA HCCIECNOBAHUIO TEOPpUH, UCTOPUU U
COBPEMEHHOI'0 COCTOAHUA Hay‘IHOﬁ HOKTPHUHBI, 3aKOHOHATEJIbCTBA
U TPAKTUKHA KOHCTUTYHUOHHO-IIPABOBOI'O IIOJIOKEHUA (CTaTyca)
YCJIOBCKa M TIpaxJaHWHA B Poccun nepuona FJ'IO6aJ'[I/I3aLII/II/I.
B TCOpeTquCKOﬁ qacTu 000606 BHUMAHHE YACIIACTCA
XapaKTEPUCTUKAM  KAXKIAOI'O n3 JIEMEHTOB KOHCTUTYIHNOHHO-
IMPpaBOBOI0 CTAaTyCa 4Y€JIOBEKa (rpamnaHI/IHa) KaK CJIOKHOCOCTABHOU
Hay‘IHOﬁ KOHCTPYKILIHWH. Hpe}l.]'[al"aIOTCH CUCTEMATHU3aAlIUuA nu
pa3BepHYTOEe WCCIIENOBAHUE YYEHWH O CYObEeKTHBHOM XapakTepe
OCHOBHBIX (KOHCTI/ITYLII/IOHHLIX) npaB " CBO60,I[ B KJIACCUYECKOU
Hay‘IHOﬁ TEOpUn n COBPEMEHHOE MMpOYTCHUE 9TOro
YUY€HUsA, COOTBETCTBYIOLIEC IIEPpUOLAY FJIO6aJ'[I/I3aLII/II/I. Briasagiorcsa
IOPpUINIECKUC IIPU3HAKU CY6L€KTI/IBHHX npaB n CBO60,Z[,
OCYyHICCTBJICHBI MHOFOO6pa3HLI€ KJ'IaCCI/ICbI/IKaLII/II/I OCHOBHBIX IIpaB



U CBOOOJ Ha OCHOBE MEXIUCIUIUIMHAPHBIX (B TOM 4YHCIE C
WCTIOJIb30BaHUEM METOMIOJIOTUN HEIOPUIUYECKUX OTpaciell 3HAHMIA)
MOJIXOJIOB; PACCMOTPEHO Pa3BUTHE UX IOPUIMYECKOTO CONEp:KaHUS
B KOHCTUTYIIMOHHOM (TIapJlaMEHTCKOM) M CyIeOHOM IIpaBe.
UccnenoBansl cyneOHble ¥ HecyleOHble MEXaHWU3MBI — 3allUThI
OCHOBHBIX IIpaB U CBO60[[ B KOHTEKCTE MCTOPUU UX CTAHOBJICHHUA B
Poccun.

Wsnanve npenHasHaueHO JIsI  CTYAEHTOB, IIperojiaBatesieil
IOpPUINYECKUX U HEIOPUANYECKHUX BY30B, IPAKTHUKOB MPABO3ALIUTHON
U TPaBOOXPAaHUTEJBHOW  JEATeNIbHOCTH, a  Takke  BCexX
HMHTEPECYIOMINXCS ITPABOBLIM IMOJIOKEHHUEM YEJIOBEKA U I'pakJaHHA B
Poccum u coBpemeHHOM Mupe.
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K. . OBcensH
KOHCTUTYIIMOHHO-
MPABOBOM CTATYC YeJIOBEKAa
(rpaxxganuHa) B Poccun

I'naBa 1. PazBuTune yueHus o
CyObeKTHBHOM XapaKTepe OCHOBHBIX
(KOHCTUTYIIMOHHBLIX) IPAB U CBOOO/I
B KJIACCHUYECKOM HAYYHOH TEOPHH

Vyenue o cyObeKTUBHOM IMpaBe OTHOCHUTCS K UHCITYy CTapei-
HIMX (UCYUCIISAEMBIX MHOTMMU CTOJIETUSIMU) HAIIPABJICHUH I0PU-
JUYECKUX MCCIIEA0BAHUM, OCYILECTBIISAEMBIX PA3JIMYHBIMU OT-
paciisiMU I0PUCTIPYAEHLIMU. YUeHUe O CyObeKTMBHOM KOHCTH-
TYHUOHHOM (IMyOJHMYHOM — 110 TepMuHojIoruu konna X VIII u
nepBbIX Tpex yerBeprer XIX croneTus) nmpase siBisieTcs Oosee
MOJIOZION YacThIO OOIIEro (M MHOTO OTPACIEBOIO MPABOBOIO yue-
HU), HO M OHO HacuuThiBaeT yxe Asa Beka (¢ XVIII cronetus).
[IupokogopmaTHbie cucTeMaTH3auu (MO0 0030pbl) HAYYHBIX
TEOpHiA O CYObEKTHBHOW MPUPOJE KOHCTUTYIIMOHHBIX (TTyOsIiy-
HBIX) TIPaB MOXHO HAaWTHU B TPyJaX TaKUX BBIAAIOIIMXCS aBTO-



poB (¢punocodoB u opucros), kak I'. Emmmnex (1900 r.), H.
M. Kopkynos (Hadano XX B.), b. A. KucrakoBckuy (Hadasno
XX B.), 4. M. Marazunep (30-e rr. XX B.), JI. . BoeBonuH,
H. . Maryzos, U. E. ®apbep (70-e rr. XX B.), Ap. OaHako
Kax[Jasl U3 HUX SIBJISUIACh TOJTHOM ISl cBoero BpeMeHu. Kpo-
M€ TOr'0, ¥ 110 CErOAHSIIHUI IeHb HE OCYIIIECTBJIEHA NIEPUOAN3a-
U1 YYeHUI 0 CyObeKTUBHOM IpaBe. [Ipemiaraemas padora ro-
CBSIIIIEHA YKAa3aHHBIM NMPOOJIEMHBIM HayYHO-TEOPETUYECKUM BO-
npocaM Teopur CyObeKTHBHOTO mpasa. Llens uccnempoBanus —
0003HAYUTH X POHOJIOTUECKUE TTOKA3ATENN U U3YUUTh CBSI3b (PrI-
JI0CO(PCKUX OCHOB, YTBEPKIAIOIIUXCS B KAUECTBE IOCHOICTBYIO-
IIMX BO33PEHMI Ha KOHCTUTYIIMOHHOE CYOBEKTHBHOE IMPaBo, C
TEOPETUKO-TIPABOBBIMU XaPAKTEPUCTUKAMMU MOCTIEAHETO B COOT-
BETCTBYIOIIUX MPABOBBIX YUEHUSIX.



§ 1.1. IlonsaTue (xapakTepucTHKA
CYIIHOCTH) Cy0'b€KTHBHOIO IpPaBa

Ha nporsxenun yxe tpex cronern (XVIII-XXI BB.) BengyT-
Cs1 CCJIeI0BaHU s OHATHS CyOBEKTUBHOTO ITPaBa, B TOM YKCIIE B
acrieKkTe pasrpaHUYeHHsI ero C MOHATUEM OOBEKTUBHOTO IpaBa.
CoOTBeTCTBYIOIIIE HAYYHBIE TIOUCKU OCYILECTBIIAIOTCS Pa3/iny-
HBIMU AUCIUTUTMHAMI: (procopreid, COIMOIOTHEN, STUKOM, 00-
1Iell Teopueit paBa, IpakAaHCKUM IIPaBOM, KOHCTUTYIIMOHHBIM
IIPaBOM, MHBIMU IIPAaBOBBIMU OTpacisAMU. Co31aHO MHOKECTBO
yueHui o ipase. [1o cBueTeNbCTBY CIENMAIMCTOB, <HU B KAKOU
JpYyroil Hayke HeT CTOJIbKO MPOTUBOpEYAIllMX APYr IPYyry Teo-
puii, Kak B Hayke o npase. [Ipu nepBom 3HaKOMCTBE C HElo T0-
JlydaeTcsl Jake Takoe BlieyaTyieHre, Kak Oy/ITO OHa TOJIBKO U CO-
CTOUT U3 TEOPUH, B3aMMHO MCKJTIOYAIOIIVX APYT Apyra» '. Bmecre
C TeM IpH OoJiee BHUMATEIbHOM PACCMOTPEHHH COOTBETCTBYIO-
HIMX YYEHUI MOXKHO 3aMETUTb, UTO TIOHSITHE MIPaBa BO BCEX HUX
COCTOUT M3 OoJiee WK MeHee COBIAAAIOIIEro 1 Oosee WM MeHee
IIMPOKOTro HabOpa MICHTHYHBIX MPU3HAKOB (CBOWCTB, JIEMEH-
TOB) npaBa. OJJHAKO 3T NMPU3HAKU PA3TNYHBIM 00Pa30M CKOM-
OUHUPOBAaHBI, MO-PA3HOMY OIPEAEsSeTCsl OYePEeTHOCTDb, 3HAYM-
MOCTb T€X WJIM UHbIX IIPU3HAKOB MpaBa AJ1s XapaKTEPUCTUKH ET0

! Kuemsixoscruii B. A. Punocodus u conuonorus npasa / cocr., IpuMed., ykas. B.
B. Canosa. CII6.: PXT'H, 1999. C. 221.



cymHocTHOro oopasza. COOTBETCTBEHHO, 10 3TOMY OCHOBAHUIO
— MPUOPUTETHOTO MPU3HAKA — TPOBOUTCS pa3rpaHUYEHUE yue-
HUI O CYyITHOCTU CyObeKTHUBHOTO mpapa. C y4eToM CKa3aHHOTO
MOJHO C/I€JIaTh BBIBOJ, YTO KaKA0€ U3 YYEHUN O IpaBe MO3BO-
JISIeT JaTh YDIyOJIIeHHYI0 XapaKTepUCTUKY TOMY WIM WHOMY U3
CYIIIHOCTHBIX CBOWICTB CYOBEKTHBHOTO IpaBa U BMeCTe C TeM —
COCTaBHUTh COBOKYITHBIH MEpeUueHb (CUCTeMY ) IPU3HAKOB, XapakK-
TEPU3YIOIIUX MOHSATUE CYIIHOCTH CYOBEKTUBHOTO mpaBa. VHbI-
MU CJIOBAMH, «CJIO)KEHUE» PA3IMYHBIX TEOPH O CyObEKTUBHOM
TMpaBe MO3BOJISIET CKOHCTPYMPOBATH LIEJIOCTHYIO CUCTEMY €TI0 CY-
IIECTBEHHbIX MTPU3HAKOB (CBOVCTB).

[TpeaBapsiss aHaJIM3 MPU3HAKOB CYOBEKTUBHOIO MpaBa, oOpa-
TUMCSI TIPEKJEe K BOIMPOCY 00 UCTOPUM Pa3TpaHUUEHHS TOHSI-
T «CyObEKTUBHOE MTPABO» M «OOBEKTUBHOE TIPaBo». [10 orieH-
KaM, KOTOpble ObUIM JaHbl B POCCUMCKOW IOPUCTIPYCHIINU eIlle
B JOPEBOJIIOLIMOHHBIA Tiepuofl (Hayaio XX CTONETHs1), pas3iu-
YeHHUe TOHSATUN «CYOBEKTUBHOE MPAaBO» M «OOBEKTUBHOE Ipa-
BO» BO MHOIOM CBSI3aHO C MMEHEM BBIJAIOLIETOCS HEMELKOIO
y4deHoro-npasosena Pynonbsda ¢gon Nepunra (1818-1892). Kak
oTMeyvaJl npuBar-aoleHT MmMmneparopckoro MoCKOBCKOrO yHHU-
Bepcutera @. @. Kokomkun (1871-1918), «Mepunr, noasepr-
HYB KPUTHKE IrOCIOJCTBOBABIIEE 10 HETO (DOPMaJIbHOE OIpe/ie-
JIEHUE TIpaBa, BbIABUHYJI BMECTO HETO CBOE MaTepUalIbHOE OMpe-
JeJIEHNe, XapaKTepU3yIollee IPaBO HE CO CTOPOHBI €r0 BHELITHEN
opmel, a co cropoHs ero 1ienu. Beskoe cyObeKTUBHOE TIPaBO
CITy’)KUT YIOBJIETBOPEHUIO U3BECTHON UEJIOBEYECKOU TOTPEOHO-



CTH, OCYILIECTBJICHUIO ONPEAEIIEHHOIO YEIIOBEYECKOTO UHmepecd.
B 31OM HMHTEpPECE U JIEKUT CYLIHOCTD IIPaBa, 110 MHEHUIO MepuH-
ra v ero mKosbl. CyObeKTUBHOE MPaBO €CTh 3AIUIIEHHbIA HOP-
MoW OOBEKTUBHOIO IpaBa MHTEpeC, CYObEKT MpaBa — TOT, 4Yei
MHTEpEC 3allMIIEH B TOM WM IPYTOM cllyyae I0pUIu4ecKOil HOp-
MOI»2.

OOparieHre K KOHIETIMUA CyOBEKTUBHOTO TIpaBa CBS3aHO
TaKXe C BJIMSIHUEM IPAKTUKU IIPUHATUA KOHCTUTYLIMOHHBIX aK-
TOB O MpaBax U CBOOOAAX, MOJYUMBIIEH pacCpOCTpPAaHEHUE BO
MHorux rocyaapcrsax Espomnbl u CeBepo-amepukanckux Illra-
tax HaunHasA ¢ KoHLa X VIII cronerusd. I'. EnnmHek xapakrepusy-
€T UCTOPHIO 3aPOsKIEHHS TOTO BIUSHUS CIIEYIOIIM 00pa3oM:
«B Teuenne XVIII cronetusi ecCTeCTBEHHO-IIPABOBBIE TEOPUU B
CBSI3M C MOJMTHYECKUMU U COLIMATTBHBIMHA OTHOIIEHUSIMH, OOHA-
PYXKUBIIUMH HEOOOCHOBAHHOCTh MHOTHMX M3 CYIIECTBOBABIIHMX
TOr/1a OrpaHUYEHH WHAWBUAYAJIbHON CBOOO/BI, TOPOXKAAIOT B
AMepuke Tmpe/icTaBlIeHre O 3HAYUTETbHOM YKCie OOIUX MpaB
CBOOOBI, KOTOpHIE B KAUECTBE YCJOBHS BCTYIUICHUS MHINBHIA
B IOCYJApCTBO ABJIAITCA IS MOCJIEIHEr0 HEITPUKOCHOBEHHBI-
MHU: TOCYIApPCTBO TOJILKO BITPaBe Mpeaynpexaarh 3710ynorpeodse-
HUe UMH... OCBOOOKIASACH OT AHIIIMIICKOTO TOCHOICTBA, KOJIO-
HUM yOeXJEHBI, YTO COBEPIIAIOT HE BOCCTaHME, a TOJIBKO 3allly-
1IA0T CBOM IpaBa. KOHCTUTYIMU CAENaBIIMXCA CYBEPEHHBIMU
KOJIOHUH, nipex/ie Bcero Koncturynums Bupruaum, HaunHaioTcs

% Kokowcur @. @. Jlekupu 10 00IIeMy rocyIapcTBEHHOMY IpaBy / MOJ pell. ¥ ¢
npeauci. B. A. TomcunoBa. M.: 3epuaso, 2004. C. 112.



¢ OmJIIerd WM JeKJIaparyi mpaB, KOTOpbIe, 0 MBICIH X aBTO-
POB, TOJDKHBI OBUIM 3aKJTI0YATh B ce0e KPATKUI KOIEKC BCEX Mpa-
BOBBIX NPUTSI3aHUI MH/AMBU/A [0 OTHOLIEHUIO K TOCY/IapCTBEH-
Ho# Biactu. [Ipumep Coenunennbix LtaToB HaxoauT cede 3a-
TeM nofpaxkanue Bo @panrum»>. Tam B 1789 r. YupenureapHbIM
cobpanueM Obuta puHsATa JleKTaparys mpaB 4enoBeKa 1 rpak-
nanuHa. «OHa Obuta BBesieHa B Koncrurynumio 1791 r. u noBTO-
pEHa ¢ HEKOTOPbIMU U3MEHEHUSIMU B JIBYX CJIEYIOIIUX KOHCTH-
Tyrusax. V3 no3gHenmmx ppaHiry3cKux KOHCTUTYIUN TprooOpe-
na 3Hauenre Xaprtus 1814 r., KoTopast 3ameHuna ooIre mpasa
YeJIoBeKa CKY/IHO OTMEKEBAaHHBIMU IMpaBaMu (PpaHIy30B U TMOJ
BJIMSIHMEM KOTOPOW TAaKOTO Pojia MpaBa rpaxJaHuHa ObLIIN CaHK-
IMOHUPOBAHBI KOHCTUTYLIMSIMM MHOTMX JIPYTHX TOCYAApCTB. 3a-
TeM Oenpruiickast KoHCTUTYs 1831 r. BeicTaBmIa Topaso 6o-
Jiee NIMPOKUI MepevyeHb MpaB I'pakJAaHNHA, BIMSHUE KOTOPOro,
B CBOIO OY€pe/lb, OTPA3UIOCh HA MHOTOUMCIIEHHBIX KOHCTUTYIIH-
six. BeipaOoTKka Takoro Karajora OCHOBHBIX IpaB ChIrpajia 3Ha-
YUTEJIBHYIO POJIb U B KOHCTUTYLIMOHHOM ABMkeHMA 1848—1849
rr. B 'epmanuu u ABctpuu. <...> Ilon BIusiHUEM 3TUX BOCIIPU-
HATBHIX KOHCTUTYIUSIMU TOJIOKEHUN BO3HUKJIO yYEHUE O CyOb-
€KTUBHOM ITyONIMuHOM mpaBe» . C 3TOro BpeMeHu, Kak MOXKHO
cymuth 1o TpynaMm I'. EmMHeka, U HauMHAETCS MUCCIIeIOBAHUE
CYOBEKTUBHOM MPUPOJIBI ITPAB U CBOOOI: HAYAJIO YYEHHIO O CYyOb-

3 Enaunex T. Obuwee yuenue o rocyaapcrse. CII6.: FOpunnueckuii uentp Ilpecc,
2004. C. 402-403.

4 Tam xe. C. 403-404.



EKTUBHOM TIpaBe MOJIOKWIA JUCKYCCUSI O TIPU3HAHUU (HETIpH-
3HAHWW) HATMIUS CYOBEKTHBHBIX TIPAB B ITyOJTMYHOM ITpaBe, Mo-
CKOJIbKY YaCTHOE€ MPaBO MIEHTUYHO CYOBEKTMBHOMY B MOJIHOM
o0beme.

W3 tpynos I'. EnnHeka Takxke cienyeT, 4To cO BTOPOH Mo-
souHbl XVIII B. 1 B JaJIbHENINIEM «CTaJIKMBAIOTCS ABA PE3KO
OTJIMYHBIX JIPYT OT JIpyra OCHOBHbIX BO33peHHs. OIHO MpU3Ha-
€T CyOBEKTHBHOE MPABO OTHOPOIHBIM IO CTPYKTYpe C MpPaBOM
YAaCTHBIM, OT KOTOPOTO OHO OTJIMYAETCSI TOJNBKO IO XapaKTepy
CYOBEKTOB IyOJIMYHOTO MTPABOOTHOIIEHHS: B TIOC/IEJHEM MTPOTH-
BOCTOSIT APYT IPYTY BJIACTBYIOIIEE TOCYAAPCTBO UM MyOIMYHBIN
COI03 U TMOJYMHEHHbIN WHAUBU/, B MPOTUBOMOIOKHOCTh OCHO-
BaHHOMY Ha KOOpIWHAIIMKM YaCTHOMY IpaBy. Bropoe orpuriaer
CYILIECTBOBAHUE CYObEKTUBHOTO MyOIMYHOTO MpaBa MHANBHUIA 1
YCMaTpHBaeT B TOM, YTO OOBIKHOBEHHO 0003HAYAIOT STUM MMe-
HEM, TOJIbKO pedpieKC MONOKEeHUI myOIMyHoro npaea» . MHTe-
pecHo oObocHoBaHue EnnmHekoM cyOBbeKTHBHOWU MPUPOMBI Mpa-
BOMOYMI JIMIIAa KaK B YaCTHOM IIpaBe, Tak ¥ B myOmuuHOM. B
9TOM CBSI3U OH JIA€T ONpeesieHus CyObeKTa MpaBa U CyObeKTHUB-
Horo nipaBa. [To EmtuHeky, «cyObeKTOM. .. MpaB sIBJsETCs TOT,
KTO MOET B CBOEM MHTEPECe MPUBECTH B IBUKEHHE ITPABOMIOPSI-
JIOK»; 3Ta CIOCOOHOCTh MHIUBU/IA, «KAK U BCAKAS OTpaHMUCHHAS
VHJIMBU/TyaJIbHAsl, TIPU3HAHHAS TIPABOM CHJIa», CO3/IaeT «CyOb-
€KTHUBHOE MpPaBOMOYMe». ABTOpP yKa3bIBaeT, YTO «3Ta CIOCOO-
HOCTb npu3Haetcs (o cocrosgHuio Ha 1900 r. — 2K. O.) 3a un-

5 Enaunex I'. Yas. pao. C. 404.



JMBUIOM TOJIBKO B OOJACTH TPk JAHCKOTO MPABOCYIHUSI»; MEXK-
Iy TeM, 1o EnnHeky, B CBA3U ¢ BBEJECHUEM KOHCTUTYLIMOHHBIX
(OCHOBHBIX ) IPaB UHAVBU/L IPU3HAETCS «JIULIOM U YJIEHOM roCy-
JapCcTBa», T. €. IMYHOCTh MPU3HAETCS MyOJINYHO-TIPABOBBIM T10-
HSTHEM, UTO CIIYXKUT «OCHOBOU BCeX MyOIMYHO-TIPABOBHIX MPH-
TA3aHUM» K TOCYJapCcTBy. bonee Toro, IM4HOCTh CO BpEMEHH I1e-
pexosia K KOHCTUTYLIUOHHOMY TOCYAAPCTBY «SBJISIETCS YCJIOBUEM
YaCTHOTO MpaBa U BCSKOTO NMPaBONOpsAKa BOOOILE, KOTOPBIi Ta-
KM 00pa30oM TECHO CBSI3aH C CYLIECTBOBAHMEM MHIMBUIYaJlb-
HBIX MyOJMYHBIX TpaB» Kak cyObeKTHBHBIX®. I'. Eyumnneky xe
NPUHAIEKUT Pa3bsICHEHUE TOTO, YTO «KakK OOBEKThl Tocyaap-
CTBEHHOW BJIACTH MH/AMBU/IBI SBJISAIOTCSA HOCUTEJISIMHU 00sI3aHHO-
CTel, KaK 4JIeHBl TOCYIapCTBa — CyObEKTaMHU ITpaB» .

Oo6patumcs Kk aud¢epeHIMPOBaHHOMY aHAN3Y YYEHHH O
CYOBEKTUBHOM TIpaBe U, COOTBETCTBEHHO, NMPU3HAKOB CYOBEK-
TUBHOTO I1paBa, BBIEISAEMBIX TEMU UM UHBIMUA YYEHUSMU B Ka-
YeCTBE OCHOBHBIX B XaPAKTEPUCTHUKE CYIIHOCTU CyObEKTHUBHOIO
IpaBsa.

1. BakHeiiniell U3 XapakTepUCTUK IMpaBa B OObEKTUBHOM U
CyOBEKTUBHOM CMBIC/IaX SIBJISIETCS €0 OIpEeAeeHNUe KaK I0pu-
JIMYECKOro BhIpakeHUsl (BOILIOIIEHMS) CBOOO/IB YeloBeKa (MH-
avBHUa). JT1a AeUHUIMS CYOBEeKTUBHOTO TpaBa B HayKe CJIO-
’KWJIACh TOJ1 BJIMSTHUEM BbJAIOIIErocsl HeMelkoro gputocoda U.
Kanta (1724-1804). B padore «Metadwusuka HpaBoB» (1797)

6 Tam xe. C. 404—405.
7 Tam xe. C. 396.



OH JaJl omnpefieieHNe MOHSTUSI CyObEKTUBHOIO IMpaBa, B OCHO-
BY KOTOPOTO TOJIOKEH MpUHIMI cBoOoabl. KaHT mucan: «mpa-
BO €CTh COBOKYIHOCTb HOPM, YCTAHABJIMBAIOIIMX U pa3rpaHuyM-
BAIOIIUX CBOOOMY JIUIAa», «IIPABO — 3TO COBOKYMHOCTh YCJIOBHIA,
IIPY KOTOPBIX MPOU3BOJIEHHE OJIHOTO COBMECTHMO C MTPOU3BOJIE-
HHEM JIPyroro C TOUKH 3pEHUs BCEOOIEero 3aKoHa CBOOOIbI» &.

B cBfI3M ¢ MHOrO3Ha4YHOCTBIO (PUIOCO(CKUX ONpeesieHui
CBOOO/IBI PA3IMYAIOTCSI 1 MHOTOOOPA3HbIE OIpeesieH s MOHsI-
THSI CYOBEKTUBHOTO MPaBa, COOTHOCUMBIE C KATETOPUEN «CBOOO-
na». Kcratu, 3TuM 00CTOSTEIbCTBOM (MHOTOOOpa3reM orpeie-
JIEHWI TTOHSATHS «CBOO0/Ia») OOBSCHSAETCS] 1 MHOTOOOpa3ue Mpu-
3HAKOB, KOTOPBIE XapaKTEPU3YIOTCS KaK CYITHOCTHBIE CBOMCTBA
npaBa, TOHUMAEMOT0 Yepe3 KaTeropuio «cBodoaa». B ¢punocod-
CKOH JMTeparype Moj MOHSATHEM CBOOOIBI MOHUMAETCSl «BO3-
MOXHOCTb TIOCTYINaTh TaK, Kak XO4eTcs»; KpoMe Toro, cBooosa
orpenensieTcss Kak cBoOOAa BOJIM, TIOCKOJIBKY «BOJISI IO CBOEM
CYIIHOCTH BCerjia CBOOOIHAs BOJISI»”.

B mporiecce pa3BUTHS Y€I0BEYECKOTO OOIIECTBA MPHOPUTET
NpUOOpPETAIN T€ WM UHbIE ACTIEKThl CYIIIHOCTHOTO COfIEPKaHUs
cyOBEKTHBHOTO TIpaBa Kak cBoOopbl. Kak ykaspiBaetcsi B puiio-
copckoit TuTeparype, «B UICTOPUM PA3BUTHSI TOHSTHSI CBOOOIbI C
JPEBHEUIINX BPEMEH MOHSITHAE TBOPUECKON CBOOOBI MOCTETICH-
HO BBITECHSIET TIOHATHE CBOOOIBI OT MPENSATCTBUN (TIPUHYXK/Ie-

8 Kanm H. Couunenus: B 6 T. M., 1965.T. 4, 4. 2. C. 139-140.

? Punocodeknii cnoBaps. Ocrosan I'. [IImuarom. 22-e, HoBoe, iepepad. U3, / TIOx
pen. I'. HIumkodda; odm. pea. B. A. Manuauna. M.: Pecriyomnuka, 2003. C. 397.



HUSI, Ka3yaJbHOCTH, CybObl). B hunocoduu npesnoctu (y Co-
Kpara u [InatoHa) peub UIET Mpexkae BCEro 0 CBOOOoAe W CY/Ib-
Oe, 3aTeM 0 cBOOOJIE OT MOJUTUUECKOTO JiecroTh3Ma (y ApHUCTO-
Tess M DNHUKypa) U 0 OeICTBUAX YeJIOBEUYECKOro CyIeCTBOBA-
Hu (y DNUKypa, CTOMKOB U B HeomulatoHusme). B CpenHue Be-
Ka peub HIeT O CBOOOJE OT Ipexa U O MPOKJISATHY LIEPKBH, MPH-
YeM BO3HUKAET pa3jiajl MeX/y HPaBCTBEHHO TpeOyeMoi CBOOO-
70 yenoBeka U TpedyeMbiM penurueid Moryiiectsom bora. B
anoxy PeHeccaHca v mocnenyonmii nepuos noa cBoOOI0H Mo-
HUMaJIM OecIpersITCTBEHHOE BCECTOPOHHEE pa3BepPThIBAHUE Ue-
noseveckor mnuHoctu. Co BpemeH [TpocBerieHus BO3HUKJIO TO-
HsATHE CBOOOIbI, 3aMMCTBOBAHHOE Y JIMOEpaIu3Ma U eCTeCTBEH-
Horo mpaBa (Anbty3uit, ['060c, I'porwmit, [Tydennopd, B 1689
r. B AHDmu Bujute 0 mpaBax), caepKuBaeMoe BCe YIITyOIsio-
HIMMCSI HAyYHBIM B3TJISIIOM, PU3HAIOIIMM FOCHOICTBO BCEMOTY-
11l €CTECTBEHHOW TPUUMHHOCTH Y 3aKOHOMEPHOCTH. B Hemell-
KOI peMruo3HocTy U pusiocopun, HaurHas ot Mercrepa, dc-
xapra, Bkmodas Jleitoauma, Kanra, I'€te n lunnepa, a takxe
Hemenkuil uaeamsm 1o [onenrayspa u Hurne, craButcs Bo-
pOC 0 CBOOOJIE COOTBETCTBUSI CYIIIHOCTH U ee pa3BUTHs. Mapk-
CH3M CUMTaeT CBOOONY (PUKIIMEH: B IEHCTBUTEIBHOCTH YEJIOBEK
MBICJIUT U TOCTYTIAeT B 3aBUCUMOCTH OT TIOOYXJICHUI U CPE/Ibl,
MIPUYEM OCHOBHYIO POJIb B €T0 CPEJIe UTPAI0T SKOHOMHYECKHE OT-
HOITIEHUSI M Kj1accoBasi 60pbOar» 1.

HoBble HI0aHCHI B TEOPHIO CBOOO/BI BHEC IKZUCTEHIIMAU3M.

10 Punocodekuii cnoaps I'. MImuara. C. 398.



Tak, «cormacHo 3k3ucteHnuanu3my Caprpal!!, ceoboga — He
CBOKCTBO YeJIOBEKa, a ero cyocraHims. YeqoBek He MOXKET OT-
JIMYAThCS OT ee MPOosiBJIcHU!. YeToBeK, TOCKOJIbKY OH CBOOOJIEH,
MOeT TIPOEKTUPOBaTh ceOs1 Ha CBOOOTHO BBIOPAHHYIO 11€7b, U
3Ta 11eJ1b ONpeesisieT, KeM OH sBJisgeTcs. BMecrte ¢ 1ienernonara-
HUEM BO3HHKAIOT U BCE IIEHHOCTH, BEIIMA BBICTYIAIOT U3 CBOEH
HeudhepeHIMPOBAaHHOCTH U OPTaHU3YIOTCS B CUTYAITUIO, KOTO-
pasi 3aBepIlaeT YeIoBeKa U KOTOPOU MPUHAICKHUT OH cam» 2,
CBoOoza BONM JiefiaeT BO3MOKHOM M MPAKTUYECKYI0 cBOOOY 2.

OCHOBONOJIOKHUK TIOHMMaHHSI CYOBEKTHBHOTO TpaBa Kak
cBoOonbl M. KaHT mcxomun mpeskjie BCero u3 JIByX aclieKTOB B
MMOHMMAHUU CBOOOIbI: «BHEITHEN CBOOOABI» (T. €. CBOOO/BI JIeH-
CTBMH, KOTOpasi, Kak nucan KaHT, Ha pakTHKe 4acTo MpeBpa-
IIaeTcsl B MPOM3BOJ) U «BHYTPEHHEH CBOOOAB» (CBOOOIBI BO-
v). KaHnT 3aMedaer, 4to mpaBo €CTh PEryJsATOp BHEIIHETO I0-
Be/ICHHsI, BHYTPEHHE k€ UEJOBEK TaKUM PEeryjJsTOpoM He MO-
keT ObITh OrpaHWYeH, CBOOO/IA BOJIU, CTPO MBIC/IEH YeJloBeKa He
JIOJDKHBI PETYJIMPOBATHCS (OrPaHUUYMBATHLCS, TIPECEKATHCS) JIPY-
T'MMU TpaskjaHaMu nim rocygapcrBom. [lo Kanry, «mpaBo noj-
pa3symMeBaeT CBOOOLY MHIUBUIOB (CBOOOMY WX BOJM) M CBSI3aH-
HYIO C 9TOH CBOOOION BO3MOXHOCTh (M HEOOXOOMMOCTB) IPO-
W3BOJIa, CTOJIKHOBEHUSI U KOJUTM3UIO PA3IMYHBIX TTPOU3BOTBHBIX
JeWCTBUI U T. JI.; IPaBO U €CTh oOIee ISl BceX MpaBmiio (Co-

! 3Kan Toms Caprp — dpanmysckuii putocod (1905-1980).
12 ®unocodekuii cnoaps I'. HImuara. C. 398.
13 Tam xe.



BOKYITHOCTb IIPABUJT) COTJIACOBAHU I IPOU3BOJIbHBIX , KOJUTU3UOH-
HBIX JICHCTBHI CBOOOMHBIX Jinil. CMBICT M Ha3HaUeHME MpaBa B
TOM, 4TOOBI BBECTH CBOOOJIY U IMPOU3BOJ BCEX WHIMBUJIOB (Kak
BJIACTBYIOIIIMX, TAaK M TOJABJACTHBIX) B pPa3yMHble U OOIIE3HA-
ynMble pamMKu. [IpaBo kacaercs JIMIIb ASWCTBHIA U 0OO3HAYaeT
TOJILKO BHEIITHUE IPAHUIIBI 0OIIIe-AO0MyCTUMOTO IMOBEJCHUS, T. €.,
WHaue roBOPsl, BHICTYIAET, O CYIIECTBY, B BUJIE 3aPETOB, MOJ-
pasymeBasi JI03BOJIEHHOCTb HesarpeleHHoro» 4. TIpaBo He 3a-
TparuBaeT CTPor MbIciien yenoBeka. « HukTo He BripaBe, — mosic-
HAET (pu10cod, — MPEANUCHBATH C IOMOILBIO BHEIIHETO 3aKOHA
TO, PaJId Y€ro OH JOJIKEH KUTh WM B YEM HEMOCPECTBEHHO Ha-
JI0 BUJIETh €My CBOE JIMYHOE OJ1aro u cyactbe» 5.

Bcenen 3a 1. Kantom hopmynupyroTcs yepes KaTeropuio CBO-
OOIIBI COBMAIAIONINE U MHBIE OTpe/ieIeHHsI TTpaBa, OTpaXaloliye
npuBeJIcHHbIE Bhillie (punocodckue AeUHUIMUA TTOHSITUS CBO-
6onpl. Tak, B Havase XX B. 10j1 CyObEKTUBHBIM MTPABOM TOHU-
MAaJIMCh: «ITPU3HAHHAsI 3aKOHOM 3 JIAHHBIM JIMIIOM, B U3BECTHOM
HAIPaBJICHWH W B M3BECTHBIX Mpenenax ceodona aercteuin» (.
. I'pumm, 1910); «rHIMBHUyaIbHBIE BOJBHOCTH, OCHOBAHHBIE
Ha 3akoHe» (M. M. Koanesckuii, 1906)'°, np. Obparmaet Ha ce-

4 Cm.: Hepcecsny B. C. ®unocodus npasa. 2-e uzg. M.: HOPMA, 2006. C. 620—
621.

15 Cm. 06 s1OM: 1] pagpckuii B. I'. VIcTopysi IOMMTHYECKUX U TPABOBBIX YUSHUI: yueo-
HUK. 2-e u3a. M.: Ilpocnekt, 2007. C. 318.

16 r pumm . /1. Jlekuuu no norme pumckoro npasa. CII6., 1910. C. 177; Kosaaes-
ckuii M. M. Yaenue o nuuHbIX npaBax. M., 1906. C. 6. Lut. no: Mamysoe H. U.
CyonextuBnble ipaBa rpaxaad CCCP. Capatos, 1966. C. 94-95.



Os1 BHIMaHUe TO, YTO B COOTBETCTBUM C KAHTOBCKOW U HEOKAHTH-
aHCKoM (prytocopuert B paHHUX KOHCTUTYLIMOHHBIX aKTax, ITPH-
HATHIX B KoHe X VIII cronerusi, XxapakTepucTUKM CyObeKTUBHO-
ro IMpaBa yepe3 MOHSTHE «CBOOOIA» UMEIOT COOTBETCTBYIOIINE
npusHaku. [Ipexne Bcero, OHM OCHOBAaHBI HAa TOHSATHH CBOOO-
Jbl OT MOJUTUYECKOTO M SKOHOMUYECKOTO jecrniotu3ma. Kpome
TOro, B CBOUX HOpMax C(OpMYJIMPOBaHbI HE TOJIBKO C YYETOM
g depeHIIMPOBaHHOTO MOHUMAaHUsI CBOOObI — BKJIIOYAIOIIEH
TaKWe ee BUJIBI, Kak cBOOOa BOJIM, CBOOOIA TEX WJIM MHBIX IEW-
CTBHUH, HO U C y4YETOM MIOHUMaHM S €€ KaK €JMHOr0, KOMILIEKCHO-
IO, CJIO)KHOCOCTABHOTO CYOBEKTHUBHOIO IpaBa, MPOTUBOIOCTAB-
JIIEMOTO IPaBY BJIACTH.

Tak, dpaniy3ckas [eknapaims nmpaB yejgoBeKa M Ipakia-
HUHA OT 26 aBrycra 1789 r. B uMcie «€CTECTBEHHBIX M HEOTb-
eMJIEMBIX TIpaB YeJIOBeKa» Ha3bIBaeT CBOOOMIY, COOCTBEHHOCTD,
6€e30MacHOCTb U COMPOTHUBIIEHUE yrHeTeHuIo. [IpaBa yenoBeka u
rpaxjaHuHa B Jlekyiapanuu cpopMylIMpoBaHbl U KaK OTAEJIbHbIE
BUJIBI CBOOOJT (WJTH «BOJIBHOCTE» ), COCTABJIAIIMX 00IIee mpa-
BO CBOOO/IBI: CBOOO/IA «JIENIaTh BCE, YTO HE IIPUHOCUT Bpelia ApY-
romy», CB000/1a BbIpaKeHH sl MbICJIEN U MHEHUI, CBOOO/IA THCATh
v rievararsp, ap. (nm. 4, 11, ap.).

Bmustaue punocockux yueHuit, Xapak Tepu3yIoux CyObeK-
THBHOE TPaBO Yepe3 KaTeroprio CBOOO/IBI, MPOCIIEKMUBACTCS U B
Koncruryimu CIA 1787 r. B otmuure ot ppaniry3ckon Jlekia-
panuu, B aMEpMKaHCKOM buiiie o npaBax (IEpBbIX JECATH MO-
npaBkax k Koncrurynum CIIA, npunaTsix Konrpeccom B 1789



I. ¥ patuuiMpoBaHHbIX mTataMu B 1791 r.) HeT popmynnpos-
KM MpaBa Ha CBOOOY KaK MHOTOACIIEKTHOTO COITUAIBHOTO OJia-
ra, a MpeaycMaTpuBalOTCs TIpaBa Ha OT/ENIbHbIE BUJIbI CBOOOJI:
CBOOOJHOE MCTIOBEJAHNE PETUTHH, CBOOOY CJIOBA, NIEYaTH, HEK.
,Hp-”

Bmusanue punocopckux ydeHuu, CBA3aHHBIX C XapaKTepH-
CTHKOM TpaBa Kak CBOOOIBI, XOTSI K CO CBOEOOPa3HbIM (KJIACCO-
BO OIPaHUYEHHBIM) WCTOJIKOBAaHMEM ITOCJETHEN, MOXHO OOHa-
PYKUTb U B IEPBOM KOHCTUTYLIMU COBETCKOTO THma — KoHcTury-
1 PCOCP or 10 mrona 1918 r. 3aeck Takxke popmyamposa-
JICh HOPMbI 00 MHWBUYaJILHOI CBOOO/IE, HO 3Ta CBOOO/IA TOJI-
KOBaJIaCh C MO3UIIMKI MPUOPUTETA HAYal KOJUIEKTUBHOM (Kjac-
COBOI1) CBOOOIBI TIO OTHOIIEHHIO K MHAMBUAYATbHOM. Tak, mpo-
BO3IJIANIAINCH TIPEk/Ie BCETO CBOOOIB! KOJUIEKTUBHBIX OOIIHO-
cTer: ceoOona Hatwmi (1. 2 1. 1), cBOOOIHOE COLMATMCTUUECKOU
o6rectBo Bcex Tpyasanmxcs (m. 10 . 5), a yxe 3areM OTaeb-
HbIe CBOOO/IBI, KOTOPHIMH HAJIEIISITHCh TOJIBKO TPYISIIMECS: CBO-
6oma coBectu (1. 14), cBobona codpanutii (11. 15), cBodoa opra-
Hu3armi (. 16, r1. 5)'8. B mocieiHuX cOBETCKMX KOHCTUTYITH-
ax (CCCP 1936, 1977 rr. u PC®CP 1937, 1978 rr.) 0 cBOOO-
Je oOIIeCcTBa B 1IEJIOM yXke He YIIOMHUHAJIOCh. B mpeamOyie Kon-
crutyuuu CCCP 1977 r., Haripumep, B MPOCTPAHHBIX OIpEe-

17 CIIA: KoHctutynus u 3akoHozatenbHbie akThl / ox pen. O. A. JKunkosa. M.:
Iporpecc-Yuusepc, 1993. C. 40-42.
18 COOpHIK 3aKOHOAATEIIECTBA IO KOHCTUTYIIOHHOMY (TOCYIapCTBEHHOMY) IIPaBY

Poccuiickoit @enepanuu / coct. 1 aBT. BeTy1 cT. K. 1. OBcensH. Pocros v/l denukc;
M.: Besc, 1997. C. 199-203.



JIEHUSIX TIPU3HAKOB COIMAJIMCTHUECKOro OOIIecTBa OHO HU pa-
3y He ObUIO Ha3BaHO CBOOOMHBIM. HO B I1aBax, MOCBAIIEHHBIX
MIPaBOBOMY CTaTyCy JIMYHOCTH, OT/IE/IbHBIE JIMUHBIE U TIOIUTHYE-
ckue nipaBa B ykazaHHbIX Koncruryiusax CCCP u PCOCP ume-
HoBasch cBodogamu. Tak, B Koncturymmuu CCCP 1977 1. 3a-
KPETUTsUTUCh: CBOOO/Ia HAYYHOTO, TEXHUIECKOTO U XYH0KECTBEH-
HOro TBopYecTBa (CT. 47), cBOOO/A CIOBa, MeYaTh, COOpaHUIA,
MUTHHIOB, YIWYHBIX IIECTBUU U JeMoHcTpaimil (cT. 50), cBo-
6oma cosectu (cT. 52). Bmecte ¢ TeM B COBETCKMX KOHCTHTY-
IUSIX He MPU3HABAJIMCH TaKWe BaKHEUIIMe U3 CBOOO, KaK CBO-
00/1a MBICJT ¥ UICOJIOTMYECKUN TLTIOPAIM3M, CBOOOIa 00beIH-
HEHMIA ObLJIa OrpaHrYeHa «IEJISTIMU KOMMYHHUCTUYECKOTO CTPOU-
tesibeTBax» (CT. S1 Koncrurymuu CCCP 1977 r.).
COOTBETCTBEHHO COCTOSIHMIO KOHCTUTYIIMOHHOTO PETyIHpO-
BaHUs B IOPUINYECKON JIUTEPATYPE COBETCKOTO Meproia PsSAaoM
aBTOPOB TaKKe JIaBATUCh OIpe/esieHus CyObeKTUBHOIO MpaBa
Yyepe3 KaTeropmio «cBodoaa» '°. OmHako MoHMMaHUe CyObeKTHB-
HOTO TpaBa KaK «M3BECTHOW chepbl CBOOOIb» B COBETCKOM Ha-
yKe ObLJIO OCHOBAHO Ha KPUTHUYECKOH OllEHKE KAaHTHAHCKOTO U
HEOKAHTUAHCKUX YUYEHWI, KOTOpbIE, KaK TOrja MUCaIH, JOITyC-
KalOT «Pa3pbIB U MMPOTUBOMNOCTABJIEHHE CBOOOIbI YETOBEUECKUX
MIOCTYITKOB — BHEIITHEW CBOOOIBI — BHYTPEHHEH HPABCTBEHHOM
cBob6oze Bo» 20, BakHOM Y4acThio TAKOTO poia OTpe/ieIeHHN sIB-

19 Manvyes I'. B. ColuaTICTUYECKOe MPaBo U cBoOoAa mmyHocTU. M., 1968. C. 63—
65.

2 Manwues I'. B. Vkas. pa6. C. 63-65.



JISUTACh YKa3aHUsI Ha TTpeiesTbl MHIUBHIYaJIbHOW CBOOOBI, HEI0-
IIYCTUMOCTb «KpalHEro MHAMBUAYAJIN3Ma» , KOTOPBIN MOJIUTHYE-
CKHM ocyxaajcs. B iopucnpyneHiyu 3To BeIpakaaoch B peasu-
3aIlUM TIPUHIUIA PUOPUTETA KOJJIEKTUBHBIX (OOIIECTBEHHBIX,
rOCY/IapCTBEHHBIX ) IHTEPECOB HAJl MHIUBUIyaIbHBIMU (CyObeK-
TUBHBIMH) TIPaBaMU U UHTEpecamu. B coBeTckuii epuos Tpedo-
BaJIaCh «JIJIs1 MPAKTUKU OCYIIECTBICHUSI CYOBEKTUBHBIX TPaB. ..
HAIpaBJIEHHOCTb MPABOBBIX JIEMCTBUIA U HA COOCTBEHHbIE MHTE-
PECHI U 11eJT1 YIIPABOMOYEHHOT'0 JIUIIA, U COITUATTMCTHYECKOTO 00-
IIECTBA B 1I€JIOM, a TaK’ke KOJUIEKTUBA, B KOTOPOM KHBET U pa-
00TaeT rpaxJaHuH — oOJagaresib CyObeKTUBHOTO MpaBax 2!,
Hedununyu npaBa Kak ¢GopmMbl CBOOOABI OCYIIECTBIISIOTCS
U B POCCUICKOW IOPUCIIPYACHIIMM MOCTCOBETCKOTO, MOCTCOLIM-
anucrtuyeckoro nepuoga. OIHAKO B UX OCHOBE JIEKHUT HE BO-
npoc o OajaHce OOIIECTBEHHBIX M WHIAMBUIYAJIbHBIX WHTEpE-
coB. Kak pa3 B 3TOM OTHOIIEHMH POCCUICKAs HayKa KoHIa XX
— Havana XXI B., Bcien 3a opUIMAIbHON MPAKTUKOW, MCXO-
JUT U3 OJHO3HAYHOM, MPOTUBOMOJIOKHOM COBETCKOM TEOPUU U
MPAKTUKY, MTO3UIMH, & UMEHHO U3 MIPU3HAHUS YCIIOBHOTO TPU-
OpHUTETa UHAUBUAYAJIbHBIX MPaB Nepell KAaKUMH Obl TO HU ObLIO
OOJIBIIIUMU WJTU MAJIBIMU KOJUIEKTUBAMMU, TOCYAAPCTBOM, OOIIe-
CTBOM. B nocrconuanmcTiaeckon pocCUMCKON I0pUCIIPYACHIINN
OIpe/IeNieHUsI TIOHATHS CyObEKTHBHOTO MpaBa Yepe3 KaTeropuio
«cB0OOAA» (POPMYIUPYIOTCS HA OCHOBE MHBIX, COOTBETCTBYIO-
IUX KJIACCUYECKUM €BPOIEHCKUM (bUIOCO(PCKUM TIpe/iCTaBIIe-

2! Tam xe.



HUSIM, aCTIEKTOB MIOHSATHS «CBOOOMa». Tak, OMUH U3 BBIIAOIINX-
cs1 poceuiickux yueHsix B. C. HepcecsHil onpenensier cyobek-
THBHOE IPaBO Yepe3 KaTeropuio «CBoOOda» Ha OCHOBE IMOHU-
MaHHs1 CBOOO/BI KaK BCEOOIIEH CBA3ZAHHOCTH CYOBbEKTOB OOIIIei
HOpPMOW TIpaBa, PaBHOM MX MOTYMHEHHOCTH 00mier HopMme. [1o
€ro MHEHHUIO, «HelpaBoBasi cBOO0Aa, cBoOoa Oe3 BceoOmIero
Maciirada U euHON Mephl — CJIOBOM, TaK Ha3biBaemasi CBOOO-
na 6e3 paBeHCTBa — 3TO UJEOJIOTUs] NMUTAPHBIX MMPUBUJIETH, A
TaK Ha3bIBaMOE PAaBEHCTBO 03 CBOOOJIBI — UACOJIOTHST paboB 1
YTHETEHHBIX Macc. ..»*2,

Kpowme Toro, B. C. HepcecsiHil yka3bpIBaeT, 4TO MpaBo Kak CBO-
0ona naeHTuaHo csoooae Bom. OH numer: «CBoOOIa UHINBU-
JIOB ¥ CBOOO/Ia UX BOJIU — MOHATH S TOXIeCTBeHHbIe. Bois B mpa-
BE — CBOOOJHAS ¥ BMECTE C TeM pa3yMHasi BOJIsI, KOTOpasi COOT-
BETCTBYET BCEM CYITHOCTHBIM XapaKTEPUCTUKAM TIpaBa U TEM ca-
MBIM OTJIMYHA OT MPOW3BOJILHOM BOJIU M IPOTUBOCTOUT MTPOU3BO-
y. BoneBoii xapakTep npaBa 00ycJIOBJIEH UMEHHO TeM, 4TO Mpa-
BO — 3TO (popMa cBOOO/IBI JIIOAEH, T. €. CBOOOAA MX BOJH, BKJIIO-
yaiorasi B ce0s1 BO3MOKHOCTh OCO3HAHHOTO BBHIOOpA M peasn3a-
IIMM TOTO UJIM MHOTO BapHaHTa MOBEICHUS» 2.

B 3aBepiieHre aHanM3a OTMETHM, YTO BO BCEX AEUCTBYIONIUX
KOHCTUTYITUSIX CTPaH MUpa, B ToM uucie B Koncrutyrmuu PO or
12 nexabps 1993 r., MHOTHE HOPMBI O JTUYHBIX U IOTUTUIECKUX
npaBax, — a HauMHas ¢ repMaHckoit Befimapckoit Konctutyimum

22 Hepcecsmy B. C. Yka3. pab. C. 39.
23 Hepcecsy B. C. Ykas. pa6. C. 38.



1919 r. 1 enoro psiza COUMATbHO-9KOHOMUYECKUX MpaB — (hop-
MYJIMPYIOTCS Kak CBOOOJIBI. B 3TOM MOXHO BUIETh BIUsHUE (PHI-
J0cOPCKUX YUSHUI, OMPENIESIONTNX CYIITHOCTh CYObEKTUBHOTO
IpaBa yepe3 KaTeropuio CBOOOIbI, KOTOpPble ObLTH BOCIIPUHSITHI
NEPBbBIMU B MUPOBOI MTPAKTUKE KOHCTUTYLUSMU U KOHCTUTYIIH-
OHHBIMU [JIEKJIAPAIUSIMU, YEil OMBIT OTPA3WICA U B MOCIEAYIO-
I1[eM KOHCTUTYITMOHHOM Pa3BUTUU PA3TUYHbBIX CTPaH.

2. [lomumo ompenenenus npaBa B OObEKTUBHOM U CYOBbeK-
TUBHOM €ro NMOHMMAaHUM KaK IOPUIUYECKOTO BbIpakeHHs (BO-
TUTOIIEHUsT) CBOOO/BI YesloBeKa (MHAWBU/IA), APYTOM ero cyIe-
CTBEHHOU XapaKTePUCTUKON SBJISETCS TO, YTO MPABO BHICTyMAET
KaTeropuer pa3yMa M BbICOKOW HPaBCTBEHHOCTH (ITpaBOM CIIpa-
BeiMBOCTH). O 3HAUEHUU pa3yMa U HPaBCTBEHHOCTH 151 (PUITO-
cO(pCKOU XapaKTEPUCTUKU HE TOJIBKO CYIITHOCTHBIX CBOWCTB ITPa-
Ba, HO U BCEW CHCTEMbl MUPOBO3/IaHUSI TOBOPUT BHICOKUM TIO-
STUYECKUM CJIOTOM B cBoell pabote «KpuTuka npakruyeckoro
pazyma» (1790) ponoHayaqbHUK HEMELKOUN KJIACCUUYECKOW (pU-
nocoum U. Kanr. «JIBe Bemu, — NUIIET OH, — HAMTOJHSAKOT Iy-
Iy BCE HOBBIM M BO3PACTAOIIMM YIUBJICHUEM U OJaroroBeHM-
€M, YEM Yallle ¥ NPOAOJIKUTEIbHEE 3aHUMAETCS] UMUA PA3MBbIIII-
JIeHUe: 3TO — 3Be3HOe HeOO HaJl HAMH M HPABCTBEHHBIN 3aKOH
BHYTpY Hac. To u apyroe s He MOTY UCKATh M KaK Obl TOJIBKO
npernonaraTh Kak HEYTo, CKPHITOE BO MpaKe Win B Oecrpe/iesib-
HOCTH U JIeXKalllee BHE MOErO TOPU30HTA; 51 BUKY UX IEpes COo-
0010 ¥ COETUHSII0 UX HETOCPEICTBEHHO C CO3HAHUEM CBOETO CY-
ecTBOBaHuUs. .. [IepBbIil B3I/ HAa 9TO OECUNCIIEHHOE MHOXKE-



CTBO MHUPOB KakK Obl YHUUTOXaeT MO€ 3HaueHHe KaK *KUBOTHO-
IO CO3/1aHu s, IPUHYKJIEHHOTO BO3BPATUTh CBOEH TUIAHETE (ITOU
TOUYKE BCEJIEHHOM) Ty MaTepulo, U3 KOTOPOW OHO MPOU3OIILIO U
KOTOpasi Ha KOPOTKOE BpeMsl U HEM3BECTHO Kak Oblla cHaOXeHa
JKW3HEHHOU cuiior. Bropoe co3epiianue, HapOTHB, OSCKOHEY-
HO BO3BBIIIIAET MO€ JOCTOMHCTBO KaK OJAPEHHON pa3yMOM CH-
JIbI, KaK JITYHOCTH, B KOTOPOW HPABCTBEHHBIN 3aKOH OOHAPYKU-
BAET KU3Hb, HE3ABUCUMO OT )KMBOTHOI'O CYIIECTBOBaHMS U J1aXke
OT BCEro 4YyBCTBEHHOIO MHPA; TAKOBO, [0 KpaliHel Mepe, CBUe-
TEJIBLCTBO 3TOTO 3aKOHA, OMPEEISIONIEro Moo XHU3Hb; TPeOOBa-
HUS €r0 He OrPAaHUYMBAIOTCS MPEIEIaMU 3TOTO CYIIIECTBOBAHUS,
HO MTPOCTUPAIOTCS B OECKOHEUHOCTh» 24,

XapakTepucTUKa MpaBa 4yepe3 KaTeropuio HPaBCTBEHHOCTH
MpearnonaraeT OTBET Ha BOIMPOC, YTO TAaKOE HPABCTBEHHOCTh
(apaBctBeHHOe)? Kak otmMevaetcs B Pritocod)ckoM ciioBape, oc-
HOBAHHOM HeMelkuM ¢putocopoM u siekcukorpadgom ['eHpu-
xoM [HImuarom (nepsoe uzganue B ['epmanuu B 1912 1.), «cym-
HOCTh HPABCTBEHHOCTH SIBJISIETCS IPEIMETOM STHKH» 2 KaK Hay-
kU. TepMuH «3THKa» NpoucXoauT ot rpedeckoro ethika < ethos,
YTO B MEpeBOjie O3HAYAeT «O0OblYai», «HPABCTBEHHbI Xapak-
Tep»2°. DTHKa, TaKKMM 00pa3oM, 3TO YUEHHE O HPaBCTBEHHOCTH,

24 Kanum U. Counnenusi: 8 6 7. T. 4,4. 1. C. 405-406.
= Punocodeknii cnoaps I'. Hmuara. C. 312.

2 Punocodckuil SHIMKIIONENMYeCcKUi cinoBaps / pen.-coct. E. @. 'yockwmit, . B.
KopabrneBa, B. A. Jlyruenko. M.: THOPA, 2009. C. 545.



Mopasu?’. DTUKa UCCIelyeT, YTo B )KU3HU M B MUpPE oOJaaer
HPaBCTBEHHOM TIEHHOCTHIO?,

B onpeneneHny HpaBCTBEHHOCTH (IIEHHOCTH) B HAayKe 3THU-
K€ €CTh JIBE METO/IOJIOTMYEeCKU 3HAUYMMble MPOOIeMbl, KOTOPbIE
BJIMSIIOT ¥ HA KOHIIETIIUIO CyObEKTUBHOTO MPaBa C MO3UIIUN €ro
U/IeHTU(PHUKAIINY C STUYECKUMHU KaTerOpusIMUA HPAaBCTBEHHOTO U
IIEHHOCTHOTO.

[Mpexne Bcero, mpoGnema B TOM, 4TO MO CBOEMY COfepXka-
HUIO IIEHHOCTH MHOT00Opa3Hbl, «Pa3InyaloTCcs BEIIHbIC IIEHHO-
CTH, JIOTUIECKUE, STUIECKIE U ICTETUIECKHUE: IPUATHOE, TIOJIe3-
HOE U MPUTOJIHOE, UCTHHA, TI00PO, IpeKkpacHoe» >, [Tostomy mist
WCTIOJIb30BaHM 1 TIOHATUSI «<HPABCTBEHHOCTb> B IIEJISIX OIpe/iesie-
HUS CYIIIHOCTHBIX CBOMCTB CYOBEKTHBHOIO MpaBa HEOOXOIUMO
OTTPAaHUYNTh ITUIECKOE KaK CYIIHOCTHOE CBOMCTBO HPABCTBEH-
HOTO OT WHBIX IIeHHOCTed. MIMeHHO ¢ 3ThYeckrM (HpPaBCTBEH-
HBIM) aCMIEKTOM MPHUHSATO aCCOIIMMPOBATh 1IEHHOCTHOE B IpaBe.
C no3uiuil 3TUKKA CyTh HPABCTBEHHOTO ecTh N00po’. OmHako
100po — 3TO B MEPBYIO OuYepenb MOpaibHas, a He TOJBKO Ipa-
BOBas Kareropus. [TosTomy onpeiesieHus rpapa yepe3 MOHATHE
no0pa Kak CyTH HPaBCTBEHHO-ITMUECKOTO HEOTHEMJIEMO CBSI3a-
HBI C OTTPAHUYEHUEM ITpaBa OT Mopaiu, AuddepeHIramen no-
HSATHI HPABCTBEHHOCTH (100pa) KaK 3JIEMEHTOB XapaKTePUCTH-

2 dunocodpckuii cioaps I'. lImuara. C. 538.

28 Tam xe.

** Tam xe. C. 538, 539.

30 Tam xe; Dunocodekuil sHUMKIONEUYECKU cioBapb. C. 545.



KU TpaBa ¥ MOPAJIH.

JlI OCyIIeCTBIEHNs] COOTBETCTBYIOLIEH Iu(pdepeHImanum
0o0paTUMCs K Hay YHO-METOJ0IOTMYECKUM OCHOBaM. [IpeBHerpe-
yeckuid puaocod ApUCTOTEINb, CTOSIBIIMKA y HUCTOKOB yYEHUsI
O HPAaBCTBEHHOCTH, MOpPAJH, 3TUKE, TOHUMAJ TOJ YYEHHEM O
HPaBCTBEHHOCTH OCOOYI0 00IacTh MCCIEOBAaHUS — MPaKTHYe-
CKYI0 (pr10couI0, KOTOpast MBITAETCH «...OTBETUTh Ha BOIPOC:
YTO Mbl JOJUKHBI JieJ1aTh? DTUKA YUUT OLEHHMBATh BCSKYIO CHU-
TyaIHIo, YTOOBI CIEIaTh BOZMOKHBIMU THUECKH (HPABCTBEHHO)
NIPABIJIbHBIE TIOCTYITKM» !,

Takum 00pa3oM, HPABCTBEHHOE B ITUYECKOM CMBbICIIE — 3TO
npaBUIbHbIE (JOOpPBIE) MOCTYNKU. [Ipy TakoM NOHMMaHKUU HPaB-
CTBEHHOCTHM KaK CYITHOCTHOTO CBOWCTBA CyOBEKTHBHOIO Mpa-
Ba MIOCJIEJIHEE €CTh BOIUIOIIEHHE MPABIIIBHBIX (JI0OPBIX) IOCTYTI-
KOB.

Hpyras npoOneMa, Bausioniasi Ha pa3paOOTKy KOHLIEMLUU
CYOBEKTHBHOTO TpaBa C MO3WIIMN €ro UACHTU(UKAIMUA C ITH-
YECKMMHU KaTeropusiIMM HPaBCTBEHHOI'O M 1IEHHOCTHOI'O, CBS3a-
Ha ¢ (pakTOpPOM OIpPeAESEHHOM JUHAMUYHOCTU MPEICTABIEHUI
O HPABCTBEHHBIX IIEHHOCT:AX. Kak muiyT cnenuanmucTsl, «Tpedo-
BaHHS YEJIOBEUECKOTO CYIIECTBOBAHUS MPUBOIMIN K TOMY, UTO
HOPOT LIEHHOCTHOT'O CO3HAHUS1 MIOCTOSIHHO TepelaruBaeT HOBbIe
LHEHHOCTH, a Jpyrue BhIMaAaloT U3 Hero. To, 4yTo cTo JIeT Tomy
Ha3aJ ObUIO BHICOKOHPABCTBEHHBIM, CETOJHS MOXET ObITh Oe3-

31 Punocodekuil sHIMKIONEANYECKUA coBapk. C. 545.



HPaBCTBEHHBIM» 2. KpoMe Toro, «y Kaaoro 4esioBeka ecTh Co0-
CTBEHHas “npamuaa’ LeHHocTeu. “TIlupamMuibpl” HEHHOCTEH, OC-
HOBOM KOTOPBIX SIBJISIETCS MPHHAIJICKHOCTh K KaKOMY-HUOYIb
Hapoay (Kak SI3bIKOBOW M MBICIUTENbHOW OOIIHOCTH), UMEIOT
oOiree Aapo, coaepskaiiee IEHHOCTH, OCYIIeCTBIICHUE KOTOPBIX
TpeOyeTcst OT KakJO0ro M y Kaxaoro npearnosaraercs. ['pymma
LIEHHOCTeN, OObeJUHEHHBIX B 9TOM sI[Ipe, COCTaBISET I00phIe,
XOpOIIIe HPaBHI, ACHCTBYIOIIYI0 MOPah» >,

B koHTeKkcTe BbIIIECKA3aHHOIO BO3HUKAIOT BOIPOCHL: 4 BO3-
MOXHO JIV TIPY HEM30EKHOU TMHAMUKE MPE/ICTABICHUI O HPaB-
CTBEHHOM (JOOpOM) WICHTU(UIIMPOBATh 3THKY, HPABCTBCH-
HOCTb C cyllecTBoM IpaBa? He ymanseT i1u takoi noaxos LeH-
HOCTh IpaBa? A ¢ y4eToM MHOTOOOPa3HBIX MPECTABICHUH O MO-
paJii y pa3HbIX HApOAOB U MX MEPEMEHYMBOCTH B pa3HbIE IMO-
XM BO3HUKAIOT CJIENYIOIIKE BOIIPOCHI: BO3MOXXHO JI CO3[aHUE
YHUBEPCATIBHOTO OIpeieieH s CyObeKTUBHOTO MpaBa, OMUHAKO-
BO MPUEMJIEMOTO JIsl BCEX HAPOJOB U 3MOX U UMEIOIIETrO B CBO-
€1 OCHOBE XapaKTEPUCTUKY ITpaBa C MO3ULMKM KaTerOpui HPaB-
CTBEHHOCTH (J100pa)?

Biiectsiiyto NomneITKy OTBETOB HA 3TH BOIPOCHI MPEAPUHST
M. KaHT, KOTOPOro CripaBeijivBO HAa3bIBAIOT OCHOBATEJIEM 3THU-
yeckou (puocodun npasa.

W. KaHT 000CHOBBIBa€T BO3ZMOXHOCTh XapaKTEPUCTUKH CyO'b-
€KTMBHOIO IIPaBa B KAUe€CTBE HPABCTBEHHO-ITUUYECKOW KATero-

32 Punocodekuii cnoaps I'. HImuara. C. 538.
33 Tam xe.



pum, ucxois u3 omu3octy npasa u Mopanu. [lo Kanty, nmpaBo
CBS3aHO C TUKOM, OCKOJIbKY PABO ¥ MOPAJIb UMEIOT OJIMH U TOT
K€ UCTOYHUK (MTPAKTUYECKUI pa3yM) U €IMHYIO LIEJb (YyTBEPK/Ie-
HUe BceoOiieit cBo0oabl). OOIIHOCT, MOPAH U MPaBa B KAHTOB-
CKOM TPaKTOBKE COCTOUT B TOM, YTO OHU 002 MPEJICTABIISIOT Ipa-
BUJIA JTOJUKHOTO, MPOJMKTOBAHHBIE Ujeer pazyma. OCHOBHBIMU
KaTeropusiMd HPABCTBEHHOCTH, 3HAYMMBIMU IJIs1 OIpEIEIeHU
CYIIHOCTH CYOBEKTHBHOTO IpaBa, cornacHo yueHuio WM. Kanra,
SABJISIOTCSL «JIONIT» U «J100pozaeTenb». Kant numer: «Jlodpome-
TeJIb €CTh MOpaJIbHAsA TBEPAOCTb B CJIEJOBAHUU CBOEMY JOJTY,
KOTOpasi, OJJHAKO, HUKOIJIA HE CTAHOBUTCS MPHUBBIYKOU, a BCe-
1 MOJTHOCTHIO BHOBb Y M3HAYAJIBHO J0JIKHA BO3HUKATh U3 aKTa
MBIITUTEHUST» 4,

[loquepkuBasi Hepa3pbIBHYIO CBSI3b IIpaBa C 3TUKOM, KaHT
BMECTE C TEM YKa3bIBA€T, YTO IIPABO HECBOAUMO K Mopayii. Bo-
NEPBbIX, TOTOMY, YTO MOpPajb OCHOBaHAa Ha BHYTPEHHEM OCO-
3HAHWU JIOJITA ¥ COOTBETCTBYIOIIUX MOOYXICHUSIX, a TIPABO UC-
TIOJIB3YET ISl 0OeCTieYeHsT aHAJIOTUIHBIX 11eJIell BHEITHEe MPH-
HY)XJeHue (CO CTOPOHBI TpakjiaH WM rocymapcTea). Bo-Bro-
PbIX, IIOCKOJIBKY 00JIACTh MOPAJTBHBIX CY:K/IEHHIA U TPEOOBAHUIT —
BHYTPEHHMI MUP YeJIOBEeKa, a 00JIaCTh IMTPABOBBIX OIIEHOK U Tpe-
OOBaHWII — MUP BHEIIHUX MPAKTUIECKMX MOCTYMKOB®. B-Tpe-

3 Kanm . Meraduzuka HpaBos, u. 1. Beeaenue, § XIII // Counnenus: B 6 1. T.
4,4.2.C. 314.

35 Cm. 06 sToM: I'pagpcrkuii B. I'. Ykas. pa6. C. 317-318.

36 Cm. 06 s10M: OMenvuenxo O. A. Hcropusi nOMMTUYECKUX M NIPABOBBIX YUYEHHIA:



ThUX, crielduKa Mopaiau, no Kanry, cocrout B ToM, 4T0 OHa
(v ee mpaBwiIa) TpeOyeT aBTOHOMHOTO YCTAaHOBJICHUSI U UCTIONHE-
HMSI I0JITa PaJId CaMOTo J0Jra — 0e3 BCAKMX BHEIITHUX PacueToB,
BMEILATENILCTB, HArPaJ U MPUHYKICHUM.

[Tpuyem, no mHeHuto KanTta, HpaBCTBEHHBIN 3aKOH JAETCS Ye-
JIOBEKY anpuopH (JI0 OmbITa, T. €. TOpa3/lo paHblIe, YeM Ipo-
MCXOJUT €ro MOCTUKEeHUEe Ha cOOCTBEHHOM oribiTe). OH He Moj-
BEPKEH HUKAKOMY BJIMSTHUIO BHEIIIHUX OOCTOATEbCTB U TIOTOMY
0e3yc/IoBeH (T. €. KaTeropuyeH) W BBICTYIAeT Kak 0e3yCIOBHOE
BHYTpEHHeEe BeJieHHe (KaTeropuyeckuil uMreparus) /.

KimoueBor uieer KaHTOBCKOM TEOpUM IOHMMAaHUs IIpaBa,
IPOLIECCOB €ro 0Opa30BaHUsl U NMPUMEHEHMs], BaXKHOM Uil BbI-
SIBJICHUS1 CYIIIHOCTHBIX CBOWCTB CYOBEKTHBHOIO IpaBa, sIBJISET-
Cs1 BBI/IBUHYTOE UM IMOHATHE KaTErOpUYeCKOro MMIepaTuBa Kak
BBICILIETO HPABCTBEHHOI'O 3akoHa. Ha Hail B3risija, oHO BechMa
3HAYMMO KaK (procockas METOAOIOTNYECKasi OCHOBA JUIs pa3-
PabOTKM KOHLIEIIMH YHUBEPCAIBHOTO ONpe/ieSIeH s CyObeKTUB-
HOTO IpaBa, OJMHAKOBO IIPUEMJIEMOTO JJIs1 BCEX HAPOJIOB U 3MOX.
[Tpu ero popmynupoBanuu KaHT UCXOOUT U3 TOrO, YTO «Kaxk-
Jblii UHAUBU]L YK€ B CUJTy CBOErO MPUPOXKAEHHOTO €CTeCTBa, Oy-
Ay4u Takxke TBopeHreM BoxbpnuM, 001a/1aeT B 3TUX CBOMX CBOM-
CTBaX a0COJIOTHOM IIEHHOCTBIO M COBEPIIIEHHBIM JJOCTOMHCTBOM.
[TosToMy OH He JOJKEeH MpeBpalaThCsl B Opyaue (CpelicTBo) B
YbUX-TO PyKax, a TOJIBKO OBITh LEJIbI0O B PACKPHITUM ITOTO CO-

yuebHuK. M.: Dxemo, 2011. C. 388.
37 Ipagpexuii B. T. Yxas. pa6. C. 314.



BEPIIIEHCTBA U B paMKax a0CcOMOTHON IieHHocTH. [Ipu 3TOM OH,
Oy/lyud JIOCTATOYHO Pa3BUTHIM B MOPAJIbHOM OTHOIICHUU, PY-
KOBOJICTBYETCsI allpMOPHBIM HPABCTBEHHBIM 3aKOHOM B 0OCTOSI-
TeJIbCTBAX, KOIJla OH B COCTOSIHUM CBOOOJHO CJIE/IOBATh TOJIOCY
“MpPaKTUYEeCKOro pazyma”. ATpuOyT cBOOObI Y HETO HEOTheMIIe-
MBII ¥ BPOKACHHBIY B CWJTy IIPUPOXKICHHON HAJIEJIEHHOCTH Pa-
3yMOM H BOJIeiis,

Kareropuueckuit umnepatus, no Kauty, — 310 ucTuHHOE 1pa-
BO, T. €. 3TO MPaBo (WM MPABOBOE MPEAIUCAHUE), KOTOPOE OT-
BEYAET BHYTPEHHEN YCTaHOBKE YEJIOBEUECKOTO pa3yma, MoTpeo-
HOCTSIM U €CTECTBEHHBIM HHTepecaM uesioBeka. Kateropuueckuit
MMIIEPAaTUB — OJIHO W3 BAXXHEUIIMX MOHSATUN BCEW COLUAIbHON
¢punocopun Kanra, ero sTuku, a 3Ha4UT, LEHTP B3aUMOCBS3U
TuKy U npaBa®. M. KaHTt ompenenst UMmepaTuB Kak «Ipakx-
TUYECKOe MpaBWiIo, Onarogapsi KOTOPOMY CaM CIIy4YaiHbIA IM0-
CTYIIOK JiesiaeTcsi HeoOXoauMbIM. .. Kateropuueckuii (6e3yciioB-
HBII1) UMIIEPATUB — TO TAKOW MMIIEPATHUB, KOTOPBIA MBICIUT U
JeaeT MOCTYIMOK HEOOXOAMMBIM TOJIBKO Yepe3 OfIHO MPeCTaB-
JIEHHE O CaMOM TMOCTYTIKe. .. KaTeropuueckuii uMmnepaTuB, BbIpa-
’Kast 00513aTeJIbHOCTh B OTHOILIEHUN ONpeIeIEHHbIX MOCTYIKOB,
€CTb MOPAJIbHBIN TIPAKTUYECKUIN 3aKOH» 40,

«[logMHHOE MpaBO HE MOXKET HE HAaXOIUTh CBOETO OCHO-
BaHUs B Mopaiu (BepHee, B doOpodemenu; 370 KaK MOpaJb-

38 I'pagpexuii B. T, Vxas. pa6. C. 317-318.
39 Omenvuenxo O. A. Vas. pab. C. 388.
40 Kaum 1. Beenenue // Counnennsa: B 6 1. T. 4, 4. 2.



Has npaktuka Kanra He mHTepecyer). Takum oOpazom, mpuH-
UM JIOOPOJETENILHOTO TOBEJCHUS HE MOXET He MPeIOMHUTHCS
B IIPUHIMIT TIOBe/IeHUsI TIpaBoBOro»*!, CyTh KaTeropu4eckoro
UMIIEpaTHBa, BAXHOTO IJIsI TIPABOMIOHUMAHUS, B CIIEIYIOIIEM:
«BpicIIee OCHOBOIIOJIOKEHUE YUeHUsI O HDAaBCTBEHHOCTH TJIACHT:
MOCTYIAal COIIACHO MaKCHUMe, KOTOpasi B TO JKe BpeMs MOXET
UMETh CHJTY BceoOIrero 3akoHa» *2. To ecTh ycTaHOBKA MHIVBHIA
Ha MOBe/IeHUe MPUHUMAETCs OOIIeCTBOM .

Hpyras, yrounsioriasi, ¢hopMysia KaTeTOPUIECKOro Umrepa-
THBa T1acuT: «[locTymnaii Tak, YToOBI THI BCET/Ia OTHOCUJICS K Ye-
JIOBEYECTBY U B CBOEM JIMIIE, U B JIUIE BCSIKOTO IPYroro Tak xe,
KaK K 1IeJId, 1 HUKOTJa He OTHOCHUJICS Obl K HEMY TOJIBKO KaK K
CpencTBy»*.

B coorBercTBuM ¢ eme ogHUM U3 onpeaeneHny Kanra, «...
BCEOOIIUI TPABOBOM 3aKOH IJIACUT: MIOCTYIIAl BHEIITHE TaK, YTO-
ObI CBOOOTHOE TIPOSIBJICHHE TBOETO MIPOU3BOJIEHHS OBLIIO COBME-
CTHMO CO CBOOOJOM KaKJ0ro, COOOpa3HOM CO BCEOOITUM 3aKO-
HOM; 3TOT MPABOBOM 3aKOH XOTs W Hajaraet Ha MeHsl 00s13a-
TEJIbHOCTh, BOBCE HE OXXHUJIACT U €Illc B MEHbIeH Mepe Tpeldy-
€T, YTOOBI 51 paJx OJHOM ITOU 00A3aTEILHOCTH CaM OT'PAaHUIMI
CBOIO CBOOO/Y YKa3aHHBIMH BHIIIIE€ YCIOBUSIMH... pa3yM BbIpa-
’KaeT 3TO KaK MOCTYJAT, JaJibHEeHIee TOKa3aTeIbcTBO KOTOPOTO

' Omenvuenxo O. A. Vkas. pab. C. 388.

42 Kaum U. Counnenus: B 6 7. T. 4,4, 1. C. 260.

3 Omenvuenxo O. A. Vas. pad.

* Kanm M. Counrerms: 8 6 1. T. 4, u. 1. C. 260, 270, 347.



HEBO3MOXKHO»*,

XapakTepucTHKa MpaBa Kak KaTeropyuy BbICOKOW HPABCTBEH-
HOCTH TIOTyYrJIa IIMPOKOE PaCpOCTPaHEHUE B PYCCKOM (pusio-
codekoit uTeparype Konna XIX — Hadana XX B. (10 OKTIOpb-
CKOW colayiucThuueckor pepomouuu 1917 r.), B Tpynax Bbaa-
omuxcs poccuickux mpicautenent M. A. Nneuna, I1. Y. Hosro-
poauesa, B. C. ConoBbeBa, b. H. Unuepuna u np.

Tak, npodeccop Mmneparopckoro Cankr-IlerepOyprckoro
yauBepcuteta b. H. YUnuepuH «...B NOHATUM MpaBa BbIIEISII
JBa 3HAYEHMS: CYObEeKTMBHOE M 0O0BeKTHBHOE. CyOBeKTHBHOE
MIPaBO OH OMpeJesisl KAaK HPaBCTBEHHYIO0 BO3MOXKHOCTh WJTU 3a-
KOHHYIO CBOOO/Y UTO-TMOO JienaTh Wiu TpedoBath. [lon 0Oobek-
TUBHBIM IIPABOM UM TTOHUMAJICS CaM 3aKOH, OTPEAEISIONIINA 3Ty
cBoOomy. CoetuHsIsI 3T /IBa 3HAYCHUsSI U PUHUMAsT BO BHUMA-
HUE, YTO TPUMEHUTESIHHO K MTPaBy MPaBUIbHEE TOBOPUTH TOIBKO
O BHeIlIHel cBoOoIe, MPOSIBISIONIEHCS B NeUCTBUSIX, YndyeprH
naBan cienyioriee obiee onpenenenue: “I[IpaBo ecth BHENTHSS
cBOOO/Ia YeJIOBeKa, omnpeiensieMast OOIIUM 3aKOHOM ™ » 46,

OcHoBarenb xpuctuanckou ¢punocopun B. C. ConobeB
(1853-1900) B cBoeli padore «OmnpaBaanue aodpa» (1897—
1899) nmokasbIBaeT, 4TO «IMOMJMHHOE CYIIECTBO MpaBa oOi1aga-
€T HpaBCTBEHHBIM XapakTepoM»*’. HarpoTuB, BETMKUIN PyCCKUT

45 Kanm U. Beenenne B yu4eHHe O TpaBe.

4 Tomcunos B. A. B. H. UYnuepun (1828-1904). Buorpaduyeckuit ouepk // B. H.
UYnuepun. Obmmee rocynapeTBeHHoe paBo. M.: 3eprano, 2006. C. XXI-XXIX.

7 Lur. no: Kucmsxoscxuii b. A. Punocous u couuonorus npasa. C. 223.



nucarenb JI. H. Tomncroit cunran npaBo «O6e3yclIOBHBIM 3710M U
SIBICHUEM OEe3HpPaBCTBEHHBIM, TAaK KaK OHO MpHOEraeT K IpHu-
HYKIEHHUIO, T. €. HACUJIMIO HaJl YeJIOBEKOM» *5.

KoHuenuuio rmpasa Kak KaTeropuu, HeCyler BBICOKAN HPaB-
CTBEHHBIN MMOTEHIIMAI, OUCTATEIbHO Pa3padboTal BeJMKUI pyc-
ckuil mpiciutesb . A. Vineun (1883—1954), B yacTHOCTH B TpY-
ne «Oob1iee yuyeHue o rpase ¥ rocyapcTBe» (BIEpBbIe OIMyOsu-
koBaH B 1915 r.). MnbuH yKa3pIBaeT, 4To MeXy HOPMamH Ipa-
Ba U HOPMaMHM MOpaJId UMEIOTCS CYLIECTBEHHBIE pa3InyMs, HO
«MEXJy HUIMU He MOPBIBAECTCS U HE JIOKHA MOPbIBATHCS KUBAs
CBSI3b».

ITpaBoBble HOpMBI, 10 MIbMHY, OTJIMYAIOTCS OT HOPM MOpa-
T clienyomumM. Bo-niepBbIX, «...10 TOMY aBTOPHUTETY, KOTOPBIHA
YCTaHABJIMBAET MPABWIO (B MOpAJIM — BHYTPEHHUM aBTOPUTET:
r0JIOC COBECTH; B IpaBe — BHEIIHUN aBTOPUTET: APYIrUe JIIOAM,
CTPOrO OIpeeIeHHbIE U 0CO00 YIIOJTHOMOUYEHHbIE); BO-BTOPbIX,
110 TOMY MOPSAIKY, B KOTOPOM MPaBWJIO YCTaHABIMBAETCS (B MO-
paji — caMOCTOATENbHOE BOCHPUATHE U (DOPMYIMPOBAHKE TO-
JI0ca COBECTH, TAHHOTO Kak/IOMy 0c000; B MpaBe — MOCIe/I0Ba-
TEJIbHOE NPOXOXK/IEHUE MTPABUJIA YEPE3 BCE CTPOTO YCTAaHOBJIEH-
HbIE 3Tallbl PACCMOTPEHUS, B KOTOPOM YYacTBYIOT MHOTHUE JIIO-
11); B-TPETbUX, M0 TOMY, KTO NOJIy4yaeT rnpenucaHue (B Mopa-
71 — T0OPOBOJIBHO MPU3HABIINK TPeOOBAaHUE COBECTH; B MpaBe
— BCSIKMM YJIEH COI03a, YKa3aHHBI B HOPME, HE3aBUCHUMO OT €TI0
COIVIacHs Y NPU3HAHM); B-UETBEPTHIX, 10 TOMY IIOBE/IEHHIO, KO-

* Iur. no: Kucmsxoscxuii b. A. Punocous u couuonorus npasa. C. 223.



TOpOE TMPEINUCHBACTCS B HOPME (B MOpaJii — BHYTPEHHEE T10-
BeJIeHVe, BhIpaKaloleecss M BO BHEIIHUX TOCTYIIKAX; B MIpaBe
— BHEIIIHee MOBeJeHNE, KOTOPOe MOKET, OIHAKO, MPUBECTH U K
PACCMOTPEHMIO 1yIIIEBHOTO COCTOSTHUS; M, HAKOHEII, B-TIATHIX, MO
CaHKIMU (B MOPAJI — YKOP COBECTH W UyBCTBO BHHBI; B IIPaBe
— yrpo3a HEMPUSATHBIMU TOCJICICTBUSMU U BHEITHUE TTPUHY/IU-
TeJIbHbIE MEpPbI)»*.

PazbsicHsisl pa3BepHYTO YETBEPTOE U3 pa3IvyMii MexXIy mpa-
BOM U mMopaJibio, M. A. Mnbun nuiuer: «IIpaBo moxer npennu-
ChIBaTh TOJIbKO BHEIIIHEE TOBEICHNE U He MOXET TpeOOBaTh OT
mone, 9ToObl OHU OCYIIECTBIISUIA 10 MPUKA3aHUIO KaKue-HU-
Oy/ib BHyTPEHHUE YIIEBHBIE COCTOSIHUS: O YeM-HUOY/Ib 1yMaJu,
YTO-HUOY/Ib JTIOOWMITU, Yero-HUOYIb KeJad U T. 1. Takue npej-
MIUCAHMSI CO CTOPOHBI ITPaBa HECOCTOSITEIIbHBI, BO-TIEPBBIX, ITOTO-
My, YTO BHYTPEHHUE, TyIIEBHbIC KaueCTBAa HPAaBCTBEHHO IICHHBI
TOJIBKO TOT/Ia, €CJIM OHU BhIPAOOTAaHBI M CO3/IaHBI 100POI0 BOJei
Y JINYHBIMU YCUJIUSIMU YeJIOBEKa, ¥ TEPSIIOT CBOIO IIEHHOCTb, €C-
JIM YeJIOBEK CTapaeTcsi MPUOOPECTH MX MO UYKOMY MTPUKa3y; OHU
HECOCTOSITEJIbHbI, BO-BTOPbIX, [IOTOMY, UTO HUKTO HE MOXET 3a-
CTaBUTD YeJIOBEKA MPU3HAThH YTO-HUOY/Ib, WM 3aXOTETh, WU T10-
JyMarthb, a TaKXKe He MOKET TPOBEPUTD, AEUCTBUTEIIHHO JIF OH 3TO
NIPU3HAJI, 3aX0TeJ U IOLyMaJT WJIM TOJIBKO CAENAN BUM, YTOOBI 13-
OexaTh MpecaeoBaHu.

3TO He 3HAUUT, OJJHAKO, YTO MPABOBBIE MPEIUCAHUS COBCEM
He oOpalllaloT BHUMaHUs HaaylIeBHbIe cOoCTOsIHUS moneid. Her;

¥ Hawvun H. A. Teopus npaBa u rocynapcrsa. M.: 3epuano, 2008. C. 244.



HO TNPaBO CUMTAETCS JIMIIb C TEMH JYIIEBHBIMU COCTOSTHUSIMU
(MOMBICTIaMHU, JKeTaHUSIMU, YyBCTBOBAHHSIMH), KOTOPBIE TIPOSIB-
JIEHBI JIIOIBMH B MIX BHEIIHEM TTOBEAEHUU — TIOCPECTBOM CJIOB,
’KECTOB WJIM B TTPOCTON MUCbMEHHOU (hopme» P,

«[Toka JenoBek HUYEM BHEIIHIM He OOHAPYKUJ HAMEpPEHUs
WY TIOTIBITKY HAPYIIUThH TIPABOBYI0O HOPMY M HE COBEPIIWIT HU-
KaKoro BHEIITHETO MOCTYIKa, KOTOPOMY MPaBOBble HOPMBI TTPH-
JAI0T U3BECTHBIE MOC/IE/ICTBUSA. .. BIACTh... HE UMEET HUKAKHX
OCHOBAHUI1 BTOPraTbCsi B €ro BHyTPEHHIOI Ku3Hb. HpaBcTBEH-
HbIE peleHus U AypHbIe KeJIaHusl CaMH o cebe MMEI0T 3Have-
HIE B PeJIMTUY U MOPAJIY, HO He B ITPaBe; ISl IpaBa BaXKHO TOJb-
KO TO, YTO OOHApPYXEHO UJIM YEero He OOHApPYKEHO BO BHEIIHEM
[OBEICHUN» 1,

N3 yyenusa MnbuHa ciepyer, 4YTo, HECMOTPs Ha CYLIECTBEH-
HbIE pa3Inyus IpaBa ¥ MOPAJIH, MEXy HUMH €CThb CBSI3H, KOTO-
phle Tak’ ke CylllecTBeHHbI. VIJIbUH NOYepKUBAET, YTO «I1PABUJIb-
HOE OTHOIIIEHHEe» MEeX]ly TPABOM M MOPAJIbI0 UMEET MECTO «TO-
I71a, KOT/1a TIPaBo, He BHIXO/S1 M3 CBOMX MPEETIOB, COINACYETCS NO
cyujecmay ¢ TpeOOBAaHUSIMUA MOPAJIU U SIBJISIETCS /IS Hee TO/Iro-
TOBUTEJIBHOM CTYNEHbIO U MOAJEPIKKOI0; @ MOpaJlb, C CBOEH CTO-
POHBI, CITyXa IS IpaBa BBICIIMM MEPUJIOM M PYKOBOAUTENEM,
NIPU/IaeT PABOBBIM BEJIEHHUSIM TO TIIyOOKOE 3HAYEeHHEe U Ty 00s-
3aTesIbHYIO0 CHJTy, KOTOpasi IPUCYILia HOpMaM Mopasii. ITo OblBa-
€T, CJIe[JOBaTeJIbHO, TOI/1a, KOr/ia IpaBo, C OHON CTOPOHBI, Mpe/[l-

3 Havun U. A. Vas. paob. C. 243.
31 Tam xe. C. 244.



NIMCHIBAET JIIOMISIM TaKOe BHEIIHEe MOBEICHUE, KOTOPOe MOXKET
OBITH OIOOPEHO M COBECThIO (Hamp., CIyXeHue oOImeMy onary,
HeHapyIlleHue 1yKOi CBOOOIIBI, HEMOIKYTHOCTb, 3aIUTYy POJIH-
HbI, UCTIOJIHEHUE 00SI3aTeNbCTB, MIPUHATHIX Ha ceOsi JOOPOBOJIb-
HO, U T. ]I.); KOTJIa OHO, C IPYTrOW CTOPOHBI, BOCIPEIAET JIIO/ISIM
Te BHEIITHHE YCTYITKH, KOTOPHIX M COBECTh HE 000psieT (Hamp.,
HapyIlleHue JaHHOTO CJIOBa, OOMaH, MpUYMHEHNe Bpe/a, HacH-
e, IpUTeCHEeHke, YOMICTBO U T. J1.); M KO/, HAKOHEIl, TIPaBo,
He pa3pelliast JIIIsIM HUKaKUX HPABCTBEHHO MPEI0CYIUTETbHbIX
JesTHUI, yCTAaHABJIMBAET B JIIOJICKMX OTHOIIEHUSIX CITPABE/IJTUBbIN
TOPSIIOK» 2,

KimoueBbIMU HPaBCTBEHHBIMH KaTeropusiMu (pUI0cocKoro
yueHusi WinbrHa, B OT/IMUME OT KaHTOBCKOM (pusiocoduu, siB-
JISIeTCsl pa3BepHYTHIN Psii HPABCTBEHHBIX IIEHHOCTEW, CO3BYY-
HBIX MMpoOIeMaM Neproza yke He paHHEro, a JIOCTATOYHO «IIPO-
JIBUHYTOTO» Oyp)Kya3HO-IEMOKPATHYECKOTO pa3BuTHs. B ps-
1y 9TUX IIEHHOCTEN: «CIPaBEIUBOCTh», «COBECTh», «JIOCTOWH-
CTBO», «JI00pO», «PaBEHCTBO» U «PABHOBECHE».

Jnst Gonee riryOoKoro ocMbiceHus uaeit Mnprna oopatumcst
K XapaKTepucThKe (procoqCKOro MOHATHS «CITPABEIIMBOCTb.
Kak ykasbiBaioT aBTOpbl PHI0CO(CKOro CI0Bapsi, OCHOBAHHO-
ro I'. IImunrom, «crpaBenmuBocth (Gerechtigkeit) — y Ilna-
TOHA JOOPONETeNb MPABMILHOTO OTHOIIEHUS K APYTUM JIOASM,
CyMMa Bcex 100pojieTeniei BooOine. B coBpeMeHHO# THKe T1eH-
HOCTH CIPaBEJIMBOCTh SIBJISICTCS MTPEABAPUTEIILHBIM YCIIOBUEM

2 Tam xe.



OCYIIECTBIIEHHS] OCTAJIbHBIX IIEHHOCTEe M COCTOMT B TOM, YTO-
Obl OBITH CIPABEUIMBBIM TIO OTHOIIEHUIO K UYXKOW JTMYHOCTU
KaK TaKOBOU, yBaxaTh €€ U He BTOprarbcs B cdepy ee CBO-
6011bI, YTOOBl COXPAHUTh €€ CBOOOMY JEHCTBUII U HE MpersT-
CTBOBATh CO3/IaHUIO KYJIbTYPHBIX LIEHHOCTEN. B cBOel n3BecTHOM
kaure “A Theory Justice” (1971; pyc. nep.: “Teopus cnipaBen-
muBoctr”, 1996). Ix. Poyn3 xapakrepusyer CnpaBeyIiBOCTb
Kak Oe3yrnpeuHoe (01aropoiHoe) NOBe/IeHHe U CUUTAET CIIPaBe/l-
JIMBBIM TaKOM OOIIECTBEHHBIN MOPSIJIOK, P KOTOPOM KasKIbIi
yJjieH o01IecTBa ObUT OBl COIIACEH C TeM (JaXke eC/IM OH ITOKa He
3HaeT 00 ITOM), KaKoe IMOJIOKEHUE OH 3aliMET B 00IIECTBE» >,

B mpuBenenHoM omnpeneneHny odpaiaer Ha cebs ocoboe
BHUMAaHUE TUIATOHOBCKAs XapaKTepPUCTHKA CIPABEITMBOCTU KaK
«CyMMBI Beex 1o0poneresnieit BooOie». COOTBEeTCTBEHHO, Ompe-
JeieHre CyOBEKTUBHOTO TpaBa KaK «IIpaBa CIPaBEJTMBOCTH»
O3HAUaeT «BJIOXKEHUE» B Ie(PUHUIIMIO ITpaBa HPAaBCTBEHHON MaK-
CHMBI — T. €. BCeld COBOKYITHOCTU, BCETO MHOTrOOOpa3usi HpaB-
CTBEHHBIX LIEHHOCTEN KAaK ITOKa3aTeJied €ro CyIHOCTHOM ITpH-
POJIBbI, CYITHOCTHBIX CBOWCTB. M. A. VIbUH BBICKAa3bIBAET OpU-
TMHAIBHYIO MBICIIb O TOM, YTO HEOOXOAUMOCTh MaKCUMAJILHOTO
TMIO/IXO/IA K OTpe/Ie/ICHUI0 HPABCTBEHHOU COCTABJISIONIEH CyObeK-
TUBHOT'O IpaBa MPOAMKTOBAHA HECOBEPILIEHCTBOM HOPM MpaBa.
On ykasbiBaeT: «Hopma, eciu oHa He mpeBpalaeTcsl B UMIie-
paTuB, BCeraa MMeeT B BUAY JIMIIb OAMHAKOBOE, “THUMHYECKOe”
BO MHOTMIX BO3MOXXHBIX Pa3JIMYHBIX CITy4asix; MOTOMY OHa IO

33 Punocodekuii cnoaps I'. MImuara. C. 423.



HEOOXOMMOCTH HE YUUTHIBAET KaXKJIbI OTIENIbHBIN CIIydaid, U
STUM OHA Kak Obl “ypaBHUBAET BCe CIy4au, T. €. pacCMaTpHBa-
eT UX TaK, KaK eciv Obl OHM OBLUTH OIMHAKOBBI, TOT/IA KaK Ha ca-
MOM [IeJie OHU OCTAlOTCsl HEOAMHAKOBBIMU. M BOT 37€Ch BO3HU-
KaeT OMaCcHOCTb, YTO MPABOBbIE HOPMbI OKAXKYTCSI YPESMEPHO OT-
BJICYEHHBIMH, PACCMATPUBAIOIIUMHU BCIO KU3Hb KaK ObI C BBICO-
ThI ITUYBETO T0JIeTa U BCE YpaBHUBAWIIMMU. Ype3mepHast yaa-
JIEHHOCTb U OOITHOCTH ITPaBa HEMUHYEMO IOBEJIET K ero Hecrpa-
BE/IJIMBOCTU, MbI BCE YYBCTBYEM UM CO3HAEM, UTO JIIOJM HE PABHBI
MEXIy cOOOI0: CripaBe/IInBasi HOpMa He MOXKET BO3JIararh OJIv-
HAKOBBIE OOSI3aHHOCTH Ha peOeHKa M Ha B3POCJIOro, Ha OEJHOTO
¥ Ha 60raTroro, Ha >KeHIIMHY M Ha MYXKYMHY, Ha OOJILHOTO U Ha
30POBOTO; ee TPeOOBAHUSI JOIKHBI OBITh COPA3MEPHBI JINUHBIM
CHJIaM, CIIOCOOHOCTSIM M UMYITIECTBEHHOMY TOJIOKEHUIO JTIOCH:
KOMY OOJIbIIIE JAHO, C TOrO OOJIbIIe U B3bIIEeTCs. [ToaToMy cripa-
BE/IJIMBOCTD TPeOYyeT, UTOObI TPABOBbIE HOPMBbI COXPAHSIIU B CBO-
uX TpeOOBAHUSAX COPA3MEPHOCTD JIECTBUTEILHBIM CBOMCTBAM U
IESTHUASM JIIOOEN» >4,

[Mo WNnbuHy, HEOOXOAMMOCTH TOBBIIICHUS HPABCTBEHHOTO
YPOBHS MpaBa B IMIOOAILHOM OObSCHEHUH TPOOTIeMbl 00YCIIOB-
JIeHa MOTPeOHOCTSIMM OOIIECTBEHHON OpraHM3alliy YejioBeve-
CKOH sku3HenesiTesbHoCTH. OOOCHOBBIBAsI 3TO TOJIOXKEHUE, OH
0c000 YIIOMHHAET O TAKUX HPABCTBEHHBIX IIEHHOCTSIX, COOTBET-
CTBYIOIIMX CYIIHOCTH IpaBa CHpPaBeJIMBOCTH, KaK PABEHCTBO U
paBHOBeCHE MEXIY JIIOAbMH, OE3yCIOBHOE AYXOBHOE JIOCTOMH-

3% Hnvun H. A. Ykas. pao.



CTBO — J100pO, COBECTb.

B wactnoctn, M. A. Mnpna numet: «CoBMecTHas KU3Hb JIO-
JEN CTaBUT UX B TAKOE IOJIOKEHHUE, UYTO KaXIbIH OKa3bIBAETCS
MIOMEIIICHHBIM KaK Obl B KJIETOUKY, OKPYKEHHYIO TAKUMHU Ke KJIe-
TOYKaMHU JIPYrux Jioner. VM BOT cripaBeyiuBOCTb TpeOyeT, uTo-
ObI 3T KJIETOYKH HE BBITECHSITM B3AVIMHO JIPYT PyTa, HO TPEJIO-
CTaBJISUIM JPYT APYTy cBoOOmy cymectBoBaHUs. COrIacCHO 3TO-
MYy, CIIpaBeUIMBOCTh TPeOyeT, YTOOBI IIPABO MOJIEPKUBAIIO Pa-
BEHCTBO U PaBHOBECHE MEXIY JIIOAbMH, IMOCKOJIBKY 3TO HE0O0-
XOIVIMO JIJIsI TOTO, YTOOBI KX IbIii MOT BECTH JIOCTOMHOE CYIIIe-
CTBOBaHUE. 3/1eCh MPABO JIOJKHO N30ETHYTh JAPYTrOW OMACHOCTH:
OHO He JIOJDKHO YIyCKaTh W3 BUJIA, YTO Kbl YEJIOBEK, KTO
Obl OH HU ObLI, Kak Obl HU ObLJT OH OrPaHWYEH B CBOMX CHJIAX
U CIIOCOOHOCTSIX, UMeeT Oe3yCIIOBHOE JTyXOBHOE JIOCTOMHCTBO U
YTO B 3TOM CBOEM YEJIOBEYECKOM JTOCTOMHCTBE KaXbIH Yesio-
BeK paBeH Japyromy. Eciu jiiofy pa3inyHbl 0 CBOUM peasibHbIM
CBOICTBaM, TO OHU PaBHBI 10 CBOEMY Ye€JIOBEYECKOMY JIOCTOUH-
CTBY»™.

W3 yuenust npuHa crietyet, 9To XOTsI IPABO UCIIONb3YeTCs
IUTsI TIpeceueHus MPaBOHAPYIIIEHHUIA, HO TI0 CBOEH CYTH OHO CO-
3BYyYHO, IOMHMMO BBIIIICHA3BAaHHBIX, U TAKOW HPABCTBEHHOM I1eH-
HOCTH, Kak 1o0po. Kak ykaseiBaer ¢pumnocod, «mpaBo mpusBa-
HO CITY’XUTb He 311y, a 100py. [lepBoHaYaIbHO TIPAaBOBbIE HOPMBI
OBbLIIM BBEJICHBI JJIS1 TOTO, YTOOBI 00Y3]1aTh BHELITHHE MTPOSIBJICHUS
37I0M BOJIH, HO OBLJIO OBl KECTOKOW OIMOKOM lyMaTh, YTO STUM

33 Tam xe. C. 248.



ucuepnbIBaeTcs Ha3HaYeHue mpasa. Camoe 00y3/1aHe BHEIITHUX
MPOSIBJICHUI 370U BOJIM HEOOXOAMMO UMEHHO JIJISI TOTO, YTOOBI
COJICHICTBOBATh PA3BUTHIO B AyIIAX JIOJIEH T0OPOM BOJIU, U IIPABO
TOJIbKO TOT/Ja OyAeT MOHSATO B CBOEM UCTUHHOM 3HAUEHUH, KOT/Ia
oy OyIyT UMETh B BULy HE OYKBY IpaBa, a ero OCHOBHYIO 11eJTb
U yX»,

Anodeo30M KOHLIEMIMK «IpaBa cIpaBeqiuBocTi» WM. A.
WnprHa MOXHO CUMTATh ero o0oOImarwlee onpeeieHnue crpa-
BE/IMBOrO (HPAaBCTBEHHOTO) TMpaBa, KOTOPOE MO XapaKTepUCTU-
K€ CTeleHW HPABCTBEHHOTO TMOTEHIMAia MpaBa M Hayal Ty-
MaHHOCTHU MOKHO COTIOCTaBUTh C OECCMEepPTHON (POPMYJION KaH-
TOBCKOI'O Kareropuueckoro ummnepartuna. Mrak, MnbuH nuier:
«CrpaBeisiBOE MPaBo He MOJIePKUBAET €CTECTBEHHOIO Hepa-
BEHCTBA JIIOAEH, €CJIM OT 3TOTO MOXKET MOCTPAAATh UX JTYXOBHOE
paBeHcTBO. CripaBeJIMBOE MPABO €CTh MPaBO, KOTOPOE BEPHO
pas3peliaeT CTOJIKHOBEHUE MEX/1y €CTECTBEHHbIM HEPAaBEHCTBOM
Y IyXOBHBIM PAaBEHCTBOM JIIOAEW, YUUTBIBAS IEPBOE, HO OTIIPAB-
JISISICh BCETA OT MOCIETHET0» .

B ormmuue ot ¢puniocodpur U I0pUCIIPYACHLIMN JOPEBOTIOLM-
OHHOT'O Mepro/ia, B COBETCKOUN HAyUHOU JIUTepaType XapakTepu-
CTUKH CyObEKTUBHOTO IMpaBa C TIO3UIIUI KATErOpry HPaBCTBEH-
HOCTU He ObUTM TIonyJisipHBI. HOoBast BoJIHa MHTEpeca K COOTBET-
CTBYIOIIIUM MCCJIEJOBAHUAM BO3HMKJA Jdiib B 90-x rr. XX B.,
B CBSI3M C PAJUKAILHBIMU JIEMOKPAaTUIECKUMU TPeoOpa3OBaHU-

3 Havun U. A. Yas. pab. C. 250-251.
37 Tam xe. C. 248.



SIMU TOTO TIEPUO/IA, IEMOHTAKEM COBETCKOU COITUATTMCTUYECKOU
CHCTEMBI M TIEPEXOJOM K JTHOepaTbHBIM COIUAILHO-TIOTUTHYC-
CKHMM IIEHHOCTSIM U PBIHOYHOM 3KOHOMUKe. M3 Kilaccuueckoro
HacJieusi Ha COBPEMEHHOM 3Tarle OKa3aJich BOCTPEOOBAaHHbI-
MU KOHILIETIIUS «IIPaBa CIPaBEAJIMBOCTH», KAHTOBCKAsl KOHIIETI-
II1s1 HPABCTBEHHOTO TpaBa. Tak, o0parasich K KJIACCUIECKUM
TEOpUsIM, OLIEHMBAsi KAHTOBCKUI KAaTErOPUYECKU UMIIEPaTUB,
OJVH U3 BEIYIMX POCCUMCKUX CHEUMAIUCTOB KoHIAa XX — Ha-
yasia XXI cronerusi npogeccop B. C. Hepcecsnil ormeuaer:
«IIprHIIAIT KAHTOBCKOTO MOPAJIbHOIO 3aKOHA IO CYTH JIeja sIB-
JIsIeTCsl JIb MOoAU(pUKalyen npuHuuna (popMaabHO-ITPaBOBO-
r0 paBeHCTBa (C ero BCEOOIIHOCThIO, HE3aBUCUMOCTbIO MHIUBH-
JIOB, CBOOOJION MX BOJIM U T. 11.). IHaue roBopst, KAHTOBCKast KOH-
LENMs MOPAJIbHOCTH MPaBa UMEET ITPABOBOM CMBICIT M 3HAYMMA
ist puitocouu rpaBa UMEHHO MTOTOMY Y TIOCTOJIbKY, TTOCKOJIb-
Ky caMa 3Ta MOPaJIbHOCTb IO CyTH CBOEU I0PUANYHA, a O] TPUH-
LIUIIOM MHAWBUYaIbHOM 10 CBOEY CYTH MOpaJId UMEETCSI B BULY
a0CTPaKTHO-BCEOOIINIA TPUHIIUTI MTPABa.

IMeHHO 103TOMY, KCTaTh, U HENb351 COIJIACUTHCS C TeresieB-
CKHMMH YTBEPKIEHUSMU, YTO B KAHTOBCKOM MOPAJIbHOM YUYE€HUU
0 MpaBe “IIPaKTUYECKUI pa3yM MOJHOCTHIO JIMILEH MATEPUU 3a-
KOHOB M CIIOCOOEH YCTAHOBUTH B KAYECTBE HAMBBICIIIETO 3aKOHA
TOJIBKO (hOPMY MPUTOHOCTA MAaKCUMBbI IPOU3BOJIa”, U OYATO HET
HUYErO, YTO C NIOMOIIIbI0O KAHTOBCKOTO KAaTErOPUUYECKOro UMIIe-
paTuBa He MOIJIO Obl OBITH MPECTABIEHO B BUJIE MOPAJILHOTO 3a-



KOHa™,

B Bospaxkenue I'eremo u B 3anmry Kanra MOXHO, HalIpoOTHB,
CKa3aTb, YTO B KAHTOBCKOM MPAKTUUYECKOM pa3yMe KaK pa3 MpH-
CYTCTBYET “Martepusi”’, a UMEHHO — MpaBoBas “marepusi” (IpUH-
IIUIT TTPABOBOTO PAaBEHCTBA), a/IEKBATHBHIM BBIPAXKEHUEM YEro U
SIBIISIETCSl KaTETOPUYECKU MMIlepaTuB. A 0e3 Takoil IpaBo-
BOM “Marepuu” W MPOCTO HEBO3MOXKHO ((paKTUUYECKU U JIOTU-
4yecku) c(hOpMyIUpPOBaTh KAHTOBCKUI KaTerOpUYECKUI MIepa-
TiB. Tem Oojiee HEeBO3MOXKHO BO BeeoOIel hopme Takoro (rpa-
BOBOTO I10 CBOEU “MaTepum’ ) KaTerOpuIeCKOro MMIIEpaTUBa Bbl-
Pa3UTh AHTUIPABOBOM MTPOU3BOI» .

Yro kacaercsi ydeHUH O MpaBe Kak BOIUJIOMIEHUU CIpaBe/|v-
BOCTH, TO OHU TOX€ MPUHUMAIOTCS B HOBeMImii nepuon. Tak, B.
C. HepcecsHl cuMTaet, 4ToO CIIPABEAJIMBOCTh KAK CYHIHOCTHOE
CBOMCTBO IpaBa XapakTepU3yeT MOCIeAHEe HEPA3PhIBHO C JpY-
T'IM €ro OCHOBHBIM CBOVICTBOM — PAaBEHCTBOM (TIOHUMAaEMbIM Kak
oOmmwmii MacmTad ¥ paBHast Mepa cBOOOJbI mofei). OH muImer:
«B KOHTEKCTe pa3vueHHs MpaBa M 3aKOHA 3TO O3HAYAET, YTO
ClpaBeIMBOCTh BXOAUT B MOHSATHE MPaBa, YTo MPaBo MO OIpe-
JIeJIEHUIO CIIPaBeJIMBO, a CIPABEJIMBOCT — CYIITHOCTHOE CBOM-
CTBO M KQ4eCTBO ITPaBa, KaTeropusi U XapaKTePUCTUKA IPABOBas,
a He BHEIpaBoBasi (He MOpaJjibHasi, HDAaBCTBEHHAsI, PEJIMIMO3HAs
uT. 1.)»%,

38 I'ezenw. Tomumiueckue npousBenenusa. M., 1978. C. 208.
% Hepcecsmuy B. C. Yka3. paob. C. 623.
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Taxxe B. C. Hepcecsnu ykasbiBaer: « TonbKO npaBo U cnpa-
BEUIMBO... I 1O CMbICIy, ¥ MO TUMOJIOTUU CIIPABEIJIMBOCTh
(iustitia) BOCXOAMT K TpaBy (ius), 0603HaUaeT HAJIMYKE B COLIU-
aJIbHOM MMpE [TPaBOBOI'0 HAYaJIa ¥ BBIPAKAET €ro MPaBUJIbHOCTD,
UMIIEPaTUBHOCTh M HEOOXOOUMOCTbh. JIaTMHCKOE CJIOBO “IOCTH-
uust” (iustitia), MPOYHO BOIIEIIEe BO MHOTHE SI3bIKU, B TOM YHC-
JIe U B PyCCKUM, IEPEBOUTCS HA PYCCKUU SA3BIK TO KaK “CIpaBeji-
JIUBOCTH”, TO KaK “NpaBocyjaue”, XOTs MO CYIIECTBY peub UIET
00 OJTHOM ¥ TOM K€ TIOHSITUM — O CIIPABEJIMBOCTH, BKJIIOYAIO-
1iel B ce0s U mpaBocyaue. .. Bce 3Th acrekTsl MpaBOBOTO CMBIC-
Jia CTIpaBeIJIMBOCTH HAIIUIY aIeKBaTHOE OTpaskeHue B oopaze 00-
ruan CnipaBeymBocty — @emunbl ¢ Becamu TlpaBocyaus. Mc-
TNIOJIb3yeMbIe TTPU STOM CUMBOJIMUYECKHE CpeICTBA (OOTUHS C T10-
BSI3KOM Ha IJla3ax, BEChl U T. J.) BeChbMa JOXOIYMBO BbIpaxka-
10T BEPHbIE ITPEJICTABJIEHU S O IPUCYIIIMX TPaBy (U CIIPaBEJIUBO-
CTH) IPU3HAKAX OOIIe3HAYUMOCTH, UMIIEPATUBHOCTH, A0CTPAKT-
HO-(pOpMaJIbHOM PABEHCTBE (IOBsI3Ka HA INIa3aXx O3HAYaAET, YTO
a0CTparvpoBaHHBIA OT Pa3IMYUi PaBHBIA MPABOBOH MOIXOM KO
BCEM, HEeB3Mpasl Ha JIUIA, — TO HEOOXOIUMOE YCIIOBHE M OCHOBA
U151 OOBEKTUBHOTO CYK/IEHHS O CIIPaBeJIMBOCTH )» 61

B. C. HepcecsHi nonuepKrBaeT Hepa3pblBHOCTD [TpaBa U C Ta-
KMMU CBOMCTBAMHU CITPABEJIMBOCTU U PABEHCTBA, KAK «BbIpaxke-
HHUE COPa3MEPHOCTH Y SKBUBAJICHTa», OCKOJIBKY B TPAJAUIIMOH-
HOM E€CTECTBEHHO-IIPAaBOBOM OIPE/IEIEHUH CITPABEIUBOCTD I10-
HUMAEeTCs KaK «BO3/1asiHUE PaBHBIM 32 PaBHOE» : « 3HAYEHUE ITpa-

61 Hepcecsiny B. C. Yxa3z. pa6. C. 44-45.



Ba COCTOMT B TOM, YTO OHO €CTh MOTy4ee CPEe/ICTBO BOCITUTAHUSI
JHoNie K OOIEeCTBEHHOUW KU3HU. [IpaBoBbie HOPMBI U TIOBUHO-
BEHME MM JIOJKHBI HAyUUTh UYEJIOBEKA CUUTATHCS C CYIIECTBO-
BaHUEM JPYTUX JIONEW M ¢ UX UHTepecamu. Kaxaplii denoBek
JOJDKEH TIPUYIUTh ce0s1 K TOMY, YTOOBI JOOPOIO BOJIEI0 OTpaHu-
YMBATh CBOU NIPUTSI3aHM S, IPUHUMAST BO BHUMAHUE, UTO JpyTrre
TaK)Xe UMEIOT MPABO KUTh U OCYIIECTBIIATH CBOM UHTEPECHI» 2.

3. Hapsny ¢ mepedncieHHbIMU BBIIIE CYITHOCTHBIMU CBOW-
CTBaMU CYOBEKTUBHOTO TIpaBa: BbHIPAXXEHUEM MM CBOOOJBI, pa-
3yMa, HPaBCTBEHHOCTH, CIPABEAJIMBOCTH, — CJIEAYIOIIAM €ro CY-
IIIECTBEHHBIM CBOWICTBOM SIBJISIETCS TO, UTO MPABO (00BEKTUBHOE
¥ CyOBbEKTHBHOE) TI0 CBOEMY TeHE3UCY SIBJISIETCS KaTeropueid Ma-
Temarudeckoil. CyniHOCTb IpaBa B OObEKTUBHOM U CYOBbEKTUB-
HOM €ro CMbIC/IaX 3aKJII0YaeTcss B MpUHIUIE (hOpMAIbHOTO pa-
BeHCTBa. [1paBo (cyObeKTUBHOE MPaBO) IO CBOEH CYIITHOCTH €CTh
BCceoOIast paBHasi, OMHAKOBasI Mepa (CBOOOIBI U CIIPaBe/IJIMBO-
ctn). Tak, cyObeKTHUBHOE TIPABO SIBJISIETCS] BCEOOIMM MacCIIITa-
O60M, BBIpQXEHHEM KBHBAJIEHTA, COPA3MEPHOCTH M PaBHOMEp-
HOCTHU B OTHOIIIEHUSIX MEXAY CyObeKTaMHM ITpaBa.

Kareropus «paBeHCTBO» Kak OCHOBa (POPMYJIMPOBAHUS aHA-
JIM3UPYEMOTO CYIITHOCTHOTO CBOMCTBA CYObEKTUBHOTO ITpaBa U3-
BECTHA KaK MUHUMYM TPeM OTpaciisiM HayYHbIX 3HAHWIA: MaTe-
MaTHKe, COIIMOIOTHHU U TTPaBY.

[ocroACTBYIOIMM B HayKe sIBJISICTCSI MHEHHE, YTO TIepBHUY-
HO MaTeMaTU4ecKoe MOHSTHE PaBEHCTBA, OHO O3HAYAeT KOJU-

62 Tam xe. C. 46.



YECTBEHHYIO «Pa3HOBUHOCTb aJreOpanueckKiX BhIPAKEHUN W
(yHK1IM, KOTOpast MO3BOMSIET COCTABUTDh ypaBHeHUe» . Ha oc-
HOBE yueHus rpeueckoro gpunocoda Iudaropa (570-496 rr. 1o
H. 3.) «pa3BWIOCh BO33PEHUE, COITIACHO KOTOPOMY IPHUHLMIIBI
MaTeMaTUKU — YUACJIA — OJIHOBPEMEHHO SIBJISIIOTCA U PUHLIMIA-
MU MHPA, & YUCJIOBBIE OTHOILIEHUS, IPONOPLUN — OTPAKEHUEM
TapMOHHMHU CaMOro Mupa»*.

ITon BmmsHuem unen Iudaropa u ero nocienosarenein Ma-
TeMaTUYeCcKHe MpeCTaBIeHNUs] O PAaBEHCTBE ObUIM SKCTPAIIONU-
pOBaHBI Ha OOIIECTBEHHBIE SIBJIEHMSI, BKJIOUas mpaso. Kak mu-
mer B. C. Hepcecann, «cymHocTs Mupa ((pU3NYECKOro U CO-
LIMAJILHOT'0), COIVIACHO NMU(OropuiiLiaM, eCTb YUCIIO, U BCE B MU-
pe uMeeT LU(QPOBYI0 XapaKTEPUCTUKY U BblpakeHue. Tpakrys
CHPaBEAJIMBOCTD (M CIIPaBEIIMBOE MPABO) KAK BO3/IAssHUE PaB-
HBIM 32 PaBHOE, OHU B JyX€ CBOEU COLIMAIbHOM MaTeMaTUKH Bbl-
paxau CIpaBeAJIMBOCTD (T. €. IIPABO C €r0 NPUHLUIIOM PaBEH-
CTBa) YMCJIOM 4YeTbipe. OOOCHOBBIBAIM OHH 3TO TEM, YTO YETHI-
pe — 3TO NEPBBIM KBAAPAT, T. €. IEPBOE YUCIIO, NOTYYEHHOE OT
YMHOKEHUSI OJJHOrO 4yucia (4Yucnia ABa) Ha camo ce0dsi, a cyll-
HOCTb CIIPaBeUIMBOCTU COCTOUT B BO3JAasSHUM PaBHBIM 32 PaB-
HOe»%.

Bcnen 3a Apucrorenem B. C. Hepcecsni 3amevaer, uro [1u-
(parop, «BO3BOASI TOOPOJETENN K YMCIAM. .. CO3/IaBaJl HEHa/1JIe-

63 dunocodekuii cnoaps I'. Hmuara. C. 373.
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JKaree yueHue o qoopozerensix. Beap cpaBeMBoCcTh He €CTh
YHCII0, MOMHOXEHHOE caMo Ha ceOsi» %°. XoTs monbITkM nugaro-
PUIIIEB «TIepEHEeCTH» MaTeMaTUIeCKUeE TPE/ICTABICHUS O PaBCH-
CTBE Ha OOIIECTBEHHBIE SIBJICHUs TIOJBEPrajiCh KPUTUKE eIl
CO BpeMeH APHCTOTeNs], OIHAKO Hay4Has TEOpHsl U MPAKTUKA
COITOJIOTMU ¥ TIpaBa MCTOPUYECKH U IO CETONHSIITHUN JIeHb,
no oopazHomy ornpenenenuto B. C. HepcecsHiia, Haxoaarcs nop
BJIMSTHUEM «Marun» mugaropuicKoro 4mca.

B commonorun paBeHCTBO — «3TO MCXOTHAS JIOTHYECKast IM0-
CBUTKA JUISI KaXYIIEerocsl eJMHCTBEHHO CIPaBE/TMBHIM OOIIe-
CTBEHHOTO TOPSIJIKA, MPEATNONaraioiiero s BCeX IKOHOMUYe-
CKOe, collMajbHOe, 00pa30BaTeIbHOEe W TOJIMTUYECKOE PaBEH-
CTBO, 00€BOI1 JIO3YHT cO BpeMeH P paHITy3CKOW PeBOIIOLINH, TTPH-
3BIBAIOIIVI K OOpbOE MPOTHUB (heonain3Ma 1 COIUATbHON nepap-
XWH, TIO3/IHEE — MPOTUB KaIUTATUCTUIECKOW IKCIUTyaTallid W
JIBYXKJIacCOBOTo o0mecTBa»®’. Kpome Toro, B COIMOJIIOTHM pa-
BEHCTBO TIOHUMAETCs KaK PaBEHCTBO Tepe/l 3aKOHOM, «Iepe[l
Borom», «paBeHCTBO MIAHCOB Ha pa3BUTHE» .

B npage (topucripyeHIum) MaTeMaTH4eCcKOe U COIUOIOTnYe-
CKO€ TIOHATHE «PABEHCTBO» (hOPMYJIMPYETCs KaK TOJIOKEHHS O
«PaBEHCTBE» U «PABHOMPABUN». DTH TIOJIOKEHUS CTaJTM OCHOBO-
TIOJIATAOIIMU UJIeSIMU TIEPBBIX B MUPOBOM MPAKTUKE KOHCTHUTY-
IMOHHBIX aKTOB. «[lexmapanus Hezasucumoctu CIHA (1776 1.)
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BO3BECTUJIA, YTO “BCE JIIOIU COTBOPEHbI paBHbIMU . HECKOJIbKO
nozxe [lexnmapanus npas yesoBeKka M rpaxjaHvHa (PpaHuus,
1789 r.) 3apukcupoBasia: “Jlioau poxIAIOTCA U OCTAIOTCS CBO-
OOIHBIMU M paBHBIMU B TipaBax”. C MpUHIIMIIA PABHOIIPABHUS Ha-
YMHAETCS M3JIOKEHUE BCeX MpaB U CBOOO] UesioBeka Bo Bceoo-
el nekapanuu mnpap yenoBeka (OOH, 1948 1.)» .

B ucropuu pa3BuTHs MUPOBOU HAyKW OAHUM U3 HAITPaBJIEHUIN
MOHMMAaHMSl PAaBEHCTBA B COLIMOJIOTMU U MPaBE CTaJIO «...yTO-
MUYECKOE MOBBIILIEHNE MOCTYJIaTa PABEHCTBA, KOTOPOE MPUBEIIO
K BO3HMKHOBEHUIO MapKcu3Ma. MapKcu3M HapucoBasl KApTUHY
Oy/1yIIero, B KOTOPOM ITyTEM IOJTHOTO 0O0OITIeCTBIICHUSI CPE/ICTB
MIPOM3BOJICTBA U YaCTHOM COOCTBEHHOCTM HACTYIAaeT BceoOliee
PaBEHCTBO M TaKUM 00pa3oM OyAeT OCTPOEHO “CoBepIlieHHOe”
001ecTBo» .

Nnen K. Mapkca monyuymwi v MpakTUYECKyl0 anpoOarvio B
Poccuu B cBsi3M ¢ conmanucTuyeckon pepomonueit 1917 r. B
Kouctutyumn PCOCP 1918 r., B NOJTHOM COOTBETCTBUU C BbI-
IEU3JI0KEHHBIMU TPEANMCAHUSIMU MapKCcU3Ma, TJIABHOW 3a/1a-
Yell HOBOW PEBOJIIOIIMOHHON BJIACTH OBUIO Ha3BAaHO YCTAHOBJIE-
HUE paBHOMpaBUsl, 0OECTIEYNBAEMOr0 B ClIyyae ero HapylieHus
npuHykjaeHueM. Takke B KauecTBEe IJIABHOU 3aJaud 3asiBiisi-
JIOCh «YHUYTOKEHUE BCSIKOWM KCILUTyaTallMi YesioBeKa 4esioBe-
KOM, TIOJTHOE YCTpaHeHue JieJIeHus OOIIecTBa Ha KJIACChl, OECIIo-

0 baznaii M. B., Tymaros B. A. Manas sHUMKJIONEAUS] KOHCTUTYLIMOHHOTO TIpaBa.
M.: BEK, 1998. C. 389.
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IaTHOE MOJABJIEHUE IKCILTyaTaTOpOB». [ljisl peleHus 3Toi 3a-
naun Koncrurynmss PCOCP 1918 r. npegycmarpuBana Takue
Mepbl, KaK BBEJCHUE «yPaBHUTEJIBHOTO 3eMJICTIONb30BAHUSI»,
00o00I11ecTBIeHUE (ITyTeM HAIMOHATU3AIMU, OTOCYIAPCTBIICHMSI)
BCEX JIeCOB, HEJp, BOJ OOIIEroCcyIapCTBEHHOTO 3HAYEHUSsI, UH-
BEHTAps1, CEJIbCKOXO3AMCTBEHHBIX Npennpusatuid. Kpome Toro,
MpeyCMaTPUBAIIUCH ITIarM «K MOJTHOMY Tepexony ¢adpuk, 3a-
BOJIOB, PYIHUKOB, JKE€JIE3HBIX JOPOT Y MPOYUX CPEACTB MPOU3-
BOJICTBA M TPAHCIIOPTA B cOOCTBEHHOCTh COBETCKOM paboue-Kpe-
cresiHcKOM PecryOmukm» (1. 3 1. 2 Koncrutyruu PCOCP 1918
r.). KoHCTUTYIIMS BBOOMIIA TaKkKe BCEOOIYI0 TPY/IOBYIO TIOBUH-
HOCTb (TaM 3ke) u T. 1. [locnenymwoiiye coBeTCKUe KOHCTUTYLIMU
(CCCP u PCOPCP) no cBoeMy Ayxy COXpaHSJIM IPEEMCTBEH-
HOCTb C 3TOM nepBor couuanuctuyeckor Koncrurynuen Poc-
cun’!,

Kputukys MapkcHCTCKOe yueHHe O PaBeHCTBE, 3apyOeKHbIe
CHELMATNUCTBl JAI0T €My CIEAYIOUIe OLEHKH, KOTOpble MOX-
HO paCpOCTPAHUTh U HA MPAKTUKY «PEAJTbHOTO COILUAIA3MA»
B Poccun: «B TO BpeMs Kak paBEHCTBO MEpel 3aKOHOM, “Tie-
pen boroM” u paBEHCTBO LIAHCOB HA Pa3BUTHE OKA3AJIUCh pea-
JIMCTUYECKUMH TOUYKAMU 3PEHUs, TEOPHST YTOIMMUYECKOro oOIIle-
CTBa IOTEpIIENA KPax M0 MPUYMHE, KOTOpast 4aCTO yMATYMBACT-
s, a MMEHHO, 4TO BCE JIIOAM I10 IIPUPOJIE CBOEU HEPABHBI U B XOJIE
“COpeBHOBaHHUS” B Pa3BUTOM OOILECTBE 3aHUMAIOT pa3inYHbIe

"1 CGopHIK 3aKOHOMATENLCTRA 110 KOHCTHTYLOHHOMY (ITOCYIAPCTBEHHOMY) IIPaBy
Poccuiickoit ®enepauui.



NO3ULIMU U JOCTUTAIOT Pa3iMyHbIX BepiivH. Korga ke akTuB-
HOCTb JIEJIOBBIX JIIOACW (BKJIIOYAsl JIOBKAYeW, KapbepUCTOB, 4Ye-
CTOMIOOIIEB U TIP.) OrPaHIUYMBAETCS B MOJb3Y IJIETYIIEHCS MaCChI
BSJIbIX, O€3BIHULIMATUBHBIX IPAXAaH, TO Takas “ypaBHUJIOBKA”,
yAepAkHBaeMasl UCKIIOUYMTEIbHO MPU MOMOUIM CUJIbI, COIIACHO
MMEIOIIEMYCSI OTIBITY, BeIET K OI0POK paTHYECKOMY 3aCTOI0, TTPH-
HY/IUTEJIbHOMY PaBEHCTBY M TEM CAMBIM K CYILIECTBEHHOMY CIIa-
Ay TPOM3BOAUTEILHOCTH BO BCEX 00J1ACTAX KUZHU» 2.

Ecnu pyKoBOACTBOBaTbCA 3TUM TOJIKOBAHUEM, KOTOPOE MpeI-
CTaBJISIETCS] YOS TUTENTbHBIM, TO TPUHIIMIIBI «PABEHCTBO» U «PaB-
HOIIpaBUE», C OJHOUN CTOPOHBI, U KaTeropusi Mepbl — C Jpy-
oM, JIMIIb B UX B3aMMOCBSI3U XapaKTEPU3YIOT CYIIHOCTb CyOb-
€KTUBHOIO IpaBa. «Mepa» sIBJISIETCS MUHAUKATOPOM IPEIETbHO-
ctu (MacmTaba) «paBeHCTBa» U «PaBHOIpPaBUs». TeM He me-
Hee 10 90-x rr. XX B. B POCCUUCKOW I0PUIUYECKON JTUTEpAType
«PaBEHCTBO» («pPaBHOITPABHE») U «Mepa» WCMOJIb30BAJIMChH IS
OIpE/IENIEHNsI CYIITHOCTHBIX CBOKCTB CYOBEKTHMBHOIO IpaBa He
KaK Hepa3phIBHO CBSI3aHHASI MEX Iy COOOM (B COIMOTIOTHUYECKOM
CMBICJIE) MTapa Kateropuu, a audgepeHurnpoBaHHo. YacTb aBTo-
POB oIpeJessii CyObeKTUBHOE NPAaBO B €IMHCTBE C Ujieel paB-
HOMPAaBHUS; Ipyrye MPeAnoYnTaIN XapaKTepu30BaTh CyObEKTUB-
HOE TPaBO Yepe3 MOHSATUE «Mepa», T. €. Yepe3 YKa3aHue Ha KO-
JIMYECTBEHHbIE TIOKA3aTeau CBOOOBI M CHPABEIMBOCTH, KOTO-
pbl€ 3aKJII0YEHBl B CyOBEKTUBHOM I1paBe.

Tak, 0 CBSI3U CYIIHOCTHBIX CBOWCTB CyOBEKTHBHOIO MpaBa C

2 Punocodekuii cnoaps I'. MImuara. C. 373.



MIPUHLIMIIOM paBHONPaBUs BbICKasbiBajcs B 70-x rr. XX crone-
TSI U3BECTHBIM POCCUMCKUN YUEHBIN-KOHCTUTYIMOHAIUCT, TTPO-
(peccop MI'Y JI. JI. BoeonuH. B peuensun Ha knury I'. Xa-
Hasl OH 3asiBUJI, YTO CYOBEKTHBHOE MPaBO B CBOEM HCTOpUYE-
CKOM Pa3BUTHU BbIPaXXaJio UJIEU PABHONPABUS, 4 HE UJIEU JIeTie-
HHS TIpaBa Ha 4YactHoe u myoimmyaoe”. C 9THM 3aKITI0YeHHEM
HEJIb351 COIVIACUTHCS MOJTHOCTBIO, OTHAKO MOKHO MPUHSTH MO3U-
IIMIO B YaCTH, KACAIOLIEWCsl YTBEPKICHUsI, UTO T'eHEe3UC CyObeK-
TUBHOTI'O ITPaBa (a C1ed0BaTeIbHO, U €T0 CYIIHOCTHbIE IIPU3HAKN)
HEPa3PBIBHO CBS3aH C MOHSITUEM «PABHOIPABHUE».

XapakTeprCTUKY CYIITHOCTH CYOBEKTUBHOTO TpaBa C UCIIONb-
30BaHUEM KAaTerOpUu «Mepa» MOKHO BCTPETUTh B padOTax MHO-
I'MX POCCUMCKUX aBTOPOB. BriepBbie B OTeUeCTBEHHOW I0pUarye-
CKOM JiuTeparype (COBETCKOro Mepro/a) MoJoOHOe Orpe/ie/icHre
HaxonuM y nipodeccopa C. H. Bparycs, kpynHeiiiiero reopetu-
Ka IpaBa ¥ IUBWIKCTA N0 TPOMWII0 IOPUANYECKON CHelraIn-
3arun. CornacHo ero aeuHUINK, CyOBeKTUBHOE TTPABO — 3TO
Mepa BO3MOKHOT'O UJIM JO3BOJIEHHOTO MOBEJIEHUSI CaMOro yIipa-
BOMOYEHHOTo’*,

B nanbHeuieM otaesbHble aBTOPbI TaKyl0 METOIOJOTHIO OT-
Bepraiu. Tak, U3BECTHBIN POCCUICKUN TEOPETHK TpaBa (COBET-
ckoro nepuopa) C. ®. KeuekbsaH, B LIEJIOM COMIAIIAACH C AE-

3 Boesooun JI. /1. Peniensus Ha kaury I'. XaHas «ColmanicTiueckoe mpaBo U JInd-
HocTb» // CoBeTckoe rocynapctso U npaso. 1972. Ne 2. C. 159. Ilpusoaures no: Ma-
mysoe H. 1. Yka3. pa6. C. 133.

" Bpamycwb C. H. CyObeKTs rpaxaanckoro npasa. M.: I'ociopmsaar, 1950. C. 13.



pununuen C. H. Bparycs, «...cuuTan, OIHaKO, HEYIaYHbIM Bbl-
paxeHue “mepa MoBeleHUs , TAK Kak “mMepa” — MOHSTHE KOJIU-
YEeCTBEHHOE, MPEANoaraiiiee copa3MepHOCTb Pa3IMUHbIX Be-
JIMYUH, a CyOBEKTHBHBIE TIPaBa Pa3HOOOpa3HbI U HECOM3MEPH-
MbD» ">, TeM He MeHee MHOTHE M3BECTHBIC YUEHbBIE, KJIACCUKH OTe-
YEeCTBEHHOW IOPUCTIPYJICHIINH (paOOTaBIIIMe B COBETCKUI TIepH-
on) — H. T'. Anexcanapos, O. C. Hodde, M. JI. Illapropoackuit
— IPUIIUIK K crieayoiieMy BoiBoay: «CyObeKTUBHOE MPaBO eCTh
oOecrieueHHasi 3aKOHOM Mepa JI03BOJIEHHOTO YITPABOMOYEHHOMY
MIOBEJICHHUSI ¥ BO3MOKHOCTh TPeOOBaTh OMPEIEICHHOTO MOBe/ie-
HUS OT 00SI3aHHOTO JIMIIA B 1IeJIX YIOBJIETBOPEHMS TTpU3HABae-
MBIX 3aKOHOM UHTEPECOB YIIPABOMOUEHHOTO» °.

OO60CHOBBIBasI MPEAIOYTUTETHHOCTD UCTIONB30BAHMS TTPH Xa-
PaKTEpUCTUKE CYOBEKTUBHOIO MpaBa KaTeTOPUU «Mepa», OIUH
U3 KPYITHEUIIMX poccuickux TeopeTrkos npasa C. C. AnekceeB
nucan: «BbI3bIBaeT COMHEHUE AOMYCTUMOCTh YIOTpeOsIeHus Ipu
PacCMOTPEHNU CYOBEKTHBHBIX MPAaB TEPMUHOB, MCIOIb3yEMbIX
OOBIYHO TMPY XaPAKTEPUCTHKE IOPUINIECKIX HOPM: “MOJIEIh T0-
BejieHMsT” Wi “MacimTad noBefeHus”. YrorpeOieHue mogoo-
HOM TEPMUHOJIOTHH, XOTSI Obl U C MOSICHEHUsIMU, C J00ABJIECHU-
€M CJIOB “KOHKpETHbIE”, “TiepCOHU]UITMPOBAHHbIE”, TPUBOIWIN
K TEPMUHOJIOTUYECKOMY OTOXKJECTBIICHUIO IOPUIUYECKU Pa3HO-

5 Anexcees C. C. Obwas Teopus TpaBa: ydeOHUK. 2-¢ u3n. M.: TK Besnou: Ipo-
criekT, 2008. C. 259; Keuexvsin C. @. TIpaBOOTHOIIEHHUS B COLMATUCTUIECKOM 0OIIIe-
ctBe. M., 1958. C. 56-57.

6 Hogpgpe O. C., Llapeopoockuii M. /. Boripocsl Teopuu npasa. M.: Opua. nwr.,
1961. C. 223.



POIHBIX, PA3HOYPOBHEBBIX SIBJICHUI — MPABOBBIX HOPM U CYOb-
EKTUBHBIX IPaB, K TOMY )€ CTUPAETCS KAYECTBEHHOE pa3Iniue
MeXJy HOPMaTUBHOM OCHOBOM IOPUIMYECKOTO PEryIMpOBaHMA
Y IPOMEXKYTOUHBIM, OJIM3KMM K 3aBEPIIAIOIINM, 3BEHOM €ro Me-
XaHU3Ma — CyObEKTUBHBIMU IPaBaMH U I0PUANIECKUME 00sI3aH-
HOCTSAMH (MX JIy4llle Ha3BaTh MEPOM MOBEICHUS)» /.

C 90-x rr. XX B. B POCCUICKOW IOPUANYECKOM HAyKE OTMeE-
YaeTcs aKTUBU3ALMA MOMBITOK KOHCTATUPOBATh HEPA3PBIBHOCTD
PAaBEHCTBA B COLIMOJIOTMYECKOM UM IIPABOBOM CMBICIAX C Kare-
ropuer Mepsl. 11 B 3TOM CBA3M aKUEHTUPYETCS BHUMAaHME Ha
HeoOxoauMocTH TuddepeHIMalun MOHIATUN «(paKTUUECKoe» U
«IOPUINYECKOE» PABEHCTBO; «PABEHCTBO» U «PABHOIPABHUE».

Tak, BblJalOIIMECs POCCUMCKUE yueHble U npakTtuku M. B.
barnman (ITpencenaresns u cynbs Koncrutyunonsoro Cyna PO B
orcraBke) u B. A. TymanoB (Ilpeacenarens u cynpsa Koncrury-
uroHHoro Cyza B OTCTaBKE) YKa3bIBalOT: «PaBEHCTBO M paBHO-
npaBue — OJM3KUe, HO He PaBHO3HAYHBIE TMOHSTHUS, TIEPBOE U3
KOTOPBIX O3HAYAET OIMHAKOBOE IOPUANYECKOE MOJIOKEHUE I'PaXK-
JaH (4 Herpax/J1aH) repej 3aKOHOM, T. €. COBIaIEHUE BCETO KOM-
IUIeKca IpaB ¥ 0OSI3aHHOCTEH y BCeX JIMIL, a BTOPOE — COBIAjie-
HUe oObeMa TonbKo npaBa (B Koncturyuu PP 1993 r. 310 1o-
HSTHE BBIPAXEHO TaKKe TEPMUHOM “paBEHCTBO MPaB U CBOOOT”).
Ho o6a noHsTHS yNOTpeOIIsI0TCS KaKk CHHOHUMBI /17151 0003Have-
HM$1 OIMHAKOBOI Mepbl CBOOOIBI /1J151 KaXKJJOro yesioBeka. PaBeH-
CTBO M paBHOINpaBHE IMPEINONATAIOT OTCYTCTBUE HE-Y3aKOHEH-

"7 Anexcees C. C. OBmas teopus npasa. C. 70.



HBIX MPUBIJIETHI U 3aMpeT TUCK PUMHUHAIIUH T10 JTIOOBIM OCHOBA-
HUSM» '8,

Kpome Toro, mo Hamiemy MHEHMIO, COOTHOIIIEHUE «PaBEH-
CTBa», «PaBHOMPABHUSI» U «MEPbI» XapaKTepU3yeTCs UX Mpeieib-
HOU UJIEHTUYHOCTHIO. «Mepy» ciieiyeT paccMarpuBaTh Kak Cyo-
CTAaHLMIO (HEOTHEMJIEMBIA, HEM3MEHHO COIYTCTBYIOIIUM KOM-
TIOHEHT) MPUHIIUIIOB «PAaBEHCTBA» U «PABHOMPABHUSI», U UMEH-
HO 4Yepe3 TaKoe OIpeleSieHHe COOTHOUICHUSI aHAJU3UPYEMbIX
TpPeX KaTeropuil XapakTepu30BaTh PABEHCTBO (paBHOIIpaBUE)
KaK CyNIHOCTHOE CBOWCTBO CyOBEKTHMBHOro rpapa. Korma Msl
CrpaBeJTMBO TOBOPUM, UTO MPABO MpeanonaraeT «opmaibHoe
PaBEHCTBO CBOOOIHBIX MH/IMBUIOB», KOTOPOE «. .. SIBJISETCS HaM-
OoJiee aOCTPAKTHBIM OIpeieJIeHUeM U CYIITHOCTHBIM CBOMCTBOM
npaBa, OOIIUM JIJIsI BCAKOTO MpaBa W CrelupUIHbIM JIJIs1 TTpaBa
BOOOIIE», U «€CJIM HET ITOrO MPHUHIIUIA — HET U TIpaBa KakK Ta-
KOBOTO», — TO 3TO 3aKJIIDUYEHUE JOKHO MOApa3yMeBaTh, YTO B
MIPUHIIMIIAX «PABEHCTBA» («PABHOIMPABUs» ) HEM30EKHO 3aJI0Ke-
Ha KaTeropus «Mepbl» (Mepa cBOOOIBI, Mepa CITPABEIJIMBOCTH,
T. €. OIpeJieIeHHOe YKCo) .

B 31001 CBA3M clegyeT COIlacuThCs C pa3MblIUIeHUsAMU B.
C. Hepcecsiaiia, mo MHEHHIO KOTOPOTO «BCeOOIIasl paBHAs Me-
pa — OIVH 13 HEOOXOIUMBIX COCTABHBIX KOMIIOHEHTOB MTPUHITHIIA
(popManibHOTO paBEeHCTBAa U OJHO U3 CYIITHOCTHBIX CBOKCTB Mpa-
Ba. B KauecTBe TakOro KOMIIOHEHTa paBHas Mepa IpeJrosara-

8 Bazaaii M. B., Tymanos B. A. Yka3. pa6. C. 389.
” Hepcecsiny B. C. Yxa3s. pao. C. 36.



€T U Jpyrvue KOMIIOHEHTHI MPAaBOBOTO MPUHIHIA (hOPMAILHOTO
paBeHCTBa — CBOOOMY U CIIpaBeIuBOCTh. [loaToMy paBHas Me-
pa — 3TO paBHas1 Mepa CBOOOMbBI M CripaBeAIMBOCTH. [Ipu sTOM
0/l paBHOUM Mepoil UMeeTCsl B BULY HE TOJbKO BCEOOIIMI Mac-
mtad v eAMHAas ISl BCEX HOPMa MPaBOBOU PETYJISIIIY, HO TaKkKe
¥ COOJTIONIeHNE SKBUBAJIEHTA, COPAa3MEPHOCTH M PABHOMEPHOCTH
B OTHOIIICHUSIX MEXIY CAMUMH CyObeKTaMu TipaBa» 0.

[Ipeacrapisier uHTEpEC JUIsl yTOYHEHUsI MIPABOIIOHUMAHUS U
BbICKa3bIBaHMe Mpodeccopa HepcecsiHiia 0 TOM, YTO CYIIHOCTD
IIPaBa COCTABJIAET HE (PAKTUYECKOE, a (POPMAIIBHOE PAaBEHCTBO U
9TO OOCTOSTEILCTBO HE O3HAYaeT HYJUTM(UKAIMIO COIMATbHOM
LIEHHOCTH TpaBa. [1o ero pa3bscHEHUsIM, «IIPABOBOE PABEHCTBO
Y IIPaBOBOE HEPABEHCTBO (PABEHCTBO W HEPABEHCTBO B IPaBe) —
OZTHOTIOPSIIKOBBIE (IIPENOIAraolye 1 JOTOMHSIOMIE PYT APY-
ra) MpaBoBbIE ONPEICICHNs] M XapAKTEPUCTUKH, TIOHSTHS, B O/IU-
HAKOBOW CTENEeHU MPOTUBOCTOAIIME (PAKTUUECKUM Pa3IHUUsM
¥ OTJIMYHBIE OT HUX. [IpUHIUI MPaBOBOrO paBeHCTBA pa3iiny-
HBIX CyOBEKTOB MIPEATIOIaraeT, YTo MpuoOpeTeHHbIe UMH Peaslb-
Hble CyObEeKTHBHBIE TTpaBa OyayT HepaBHbI» 8. OmHako «Omaro-
Japsi paBy XaocC pa3iMuuil mpeoOpasyeTcs B MPaBOBOU MOPSIOK
PaBEHCTBA U HEPABEHCTBA, COITIACOBAHHBIX IO €TMHOMY OCHOBA-
HUIO 1 00I1Iel HopMe»S2,

80 Hepcecsany, B. C. Vka3. pa6. C. 30.
81 Tam xe. C. 34.
82 Tam xe.



§ 1.2. YueHune o cy0O'beKTHBHOM
NyOJMYHOM NPaBe U €ro OTJIUYUM OT
YaCTHOI0 Cy0ObeKTHBHOIO MpaBa Kak

NePBbINA 3TANl B MCTOPUU PA3BUTHSI
y4eHusl 0 CyObeKTHBHOU MPUPO/Ie

OCHOBHBIX (KOHCTUTYIIMOHHbIX)

npaB u cBo0oa (XVII-XVIII BB.)

Yuenue o cyObeKTUBHOM XapaKTepe OCHOBHBIX (KOHCTUTYIIU-
OHHBIX ) TIPaB ¥ CBOOO]] HAYAJIOCh C YUCHU S O CYOBEKTUBHOM ITyO-
JIMYHOM TpaBe. B cBolo ouepenp, Teopusi CyObEKTUBHBIX IMy0-
JIMYHBIX TIPaB MMEET B CBOEW OCHOBE [IB€ MPEAINOCHUIKH, KO-
TOpble OOYCJIOBUJIM ee pa3BuThe. Bo-TiepBbIX, HAyYHAs] TEOpHS
CYOBEKTHBHOTO TIpaBa SIBJISAETCS YacThio OoJiee OOIIEero yaeHus
O €CTECTBEHHOM ITpaBe U MOBTOPSIET €ro UCTOpHUI0. Bo-BTOPBIX,
yueHue 0 CyObEKTUBHBIX IMMyOIMYHBIX MPaBaX OCHOBAHO HA JieJie-
HUHM [TpaBa Ha YaCTHOE U MyOJIMYHOE U TIPOU3BOIHO OT XapaKTe-
PUCTUKM YaCTHOTO TpaBa B KAYECTBE CYOBEKTHBHOTO B TIOJTHOM
ero ooObeMme.

Paznenenue npaBa Ha MyOJIMYHOE W YaCTHOE BOCXOIUT ellie
Ko BpemeHaM [[peBHero Prima, oHO Ob110 cchopMyTupoBaHO Yiib-
muaHoM (okoso 170-228). Kpurepuem pa3ivueHusi 4acTHO-
ro v MyOJIMYHOrO MpaBa CIYXKUT UHTEpec (Mob3a): ISl 4acT-



HOI'0 MPEUMYILECTBEHHOE 3HAUEHHE MMEIOT UHTEPECHl OTIE/Ib-
HBIX JIMII, MX TPAaBOBOE IOJOXEHUE W MMYILECTBEHHBIE OTHO-
HISHUS], JJIs1 TTyOJIMYHOTO TJIAaBHBIMU SIBJISIIOTCS OOIIHE, Ty Osy-
Hble (FOCYIapCTBEHHbBIE) UHTEPECHI, «IIPABOBOE MOJIOKEHUE TO-
CyJapcTBa, €ro OpraHoB U JOJKHOCTHBIX JIML, PETyJIMpOBaHKE
OTHOIIIEHUH, UMEIOIINX SPKO BBIPAKEHHBIA OOIECTBEHHBIN WH-
Tepec»®3,

Paznuyue mMexy npaBoM B OOBbEKTMBHOM M CYOBEKTUBHOM
CMBICJIE B IOPUCIIPYAECHLIMU CIIOKWIOCH TOXE JaBHO. OHO Takxke
UJET OT PUMCKOI'O IIPaBa U CYILECTBYET B HACTOALLIEE BPEMS BO
BCEX MPABOBHIX CHCTEMax 4.

CkazaHHOe, O[JHAaKO, CIIPABEIJIMBO JIJI1 YACTHOIO IIPaBa, 4YTo
e Kacaercsl MyOJIMYHOro, TO OHO CO BPEMEHH €ro BBISIBJICHHS
B (prstocopckoyt HayKe, M3HAYAIBHO XapaKTEPU30BAJIOCh HE KaK
CyObEeKTHUBHOE. YJIbIIMaH 0OOCHOBA MPEACTABICHHUE O MyOJIy-
HOM ITIpaBe Kak O IpaBe, OTHOCAILEMCS K ITOJIOKEHUIO CaMOTr'o T0-
cyaapcrBa. [lyommuHoe nmpaBo paccMaTprBaIoch MOJ YIJIOM 3pe-
HHSI YCTPOMCTBA TOCYAAPCTBA, IPaB U 00SI3aHHOCTEH €ro JI0JIK-
HOCTHBIX Jinll. HayuHO-TeopeTrnyeckas KBaqupuKalys 1 uccie-
J0BaHuUs CyOBbEKTUBHOM MPUPO/BI MTyOJIMYHOTO IIpaBa OTCUUTHI-
BaIOTCS HE CO BpeMeH Pumckoro rocynapcrsa, He ¢ aHTUYHOTO,
a ¢ 6oJiee MO3/IHEro Meprosa.

83 Kopxyrnoe H. M. Jlexiuu nio o6rei teopun npasa. CII0.: FOpumuueckuii eHTp
Ipecc, 2004. C. 222-228; Tuxomupos FO. A. Tlyomaunoe npaBo. M.: BEK, 1995. C.
2; bBazaaii M. B., Tymanosg B. A. Yka3z. pab. C. 387.

8 Baenaii M. B., Tymanos B. A. Ykas. pa6. C. 387.



Yyenue o cyObEKTUBHBIX IMyOMMUYHBIX (IPaskJIaHCKUX), JIMY-
HBIX U MTOJIMTUIECKUX TpaBax ObLIO CO3/IaHO IITKOJION €CTeCTBEH-
Horo npasa B nepuoj Pedopmarnn, HaunHas ¢ XVI-XVII BB.,
B 3ananHoui u LlentpanbHoit EBporne. Kak yka3biBaeT HeMelKui
yuensiii ['eopr Emnmnnek (1851-1911), yueHue o cyObeKTUBHOM
MyOJIMYHOM ¥ JIMYHOM IIpaBe HAYAIOCh C YUEHHS «O MPUPOK-
JEHHOM TIpaBe CBOOOJHOTO UCTIOBEAAHMS BEPhl», KOTOPOE «BO3-
HUKaeT B cepe aHIIMICKUX U MIOTIAHACKMX KOHIperaloHa-
JIMCTOB Y WHJIETICHJICHTOB M0 BIMSIHUEM OOphObI 32 pedhopMa-
LIMOHHBIE UIEN»®’.

[IpumepHO ¢ 3TOro *e BpeMeHU yueHHe 00 OCHOBHBIX CyOb-
eKTUBHBIX ITpaBax OazupyeTcs He TOJbKO Ha Uleaax eCTeCTBEeH-
HOTO «TIePBOHAYAILHOTO» TpaBa CBOOOJBI, HO U HA MO3UTHUB-
HOM IIpaBe, IOPUANYECKU 3aKPETUBIIEM MOJTUTUYECKUE U JINY-
Hble (TPaKJaHCKUE) MpaBa U CBOOOMBI, a TaKKe Ha MPOIeccax
KOIM(UKAIIMU TO3UTUBHOIO ITPaBa, COAEPXKAIIEro Te WA UHbIE
BOJIBHOCTHU, JAPOBAHHBIE BJIACTHIO MOJAAHHBIM.

ITo nansbm I'. EnnnHeka, «1mosiokuTesHOE IMTPU3HAHUE 3TU
(TyOIIMYHBIe-TPaX JAHCKUE, TNYHBIE U TIOJIUTHYECKHUE ) TTpaBa Mo-
Jy4yaloT BIEpBbIE MPU OCHOBAHMU HEKOTOPBIX U3 aMEpUKaH-
CKUX KOJOHMUA AHIIMK». OJHAKO «IEPBBIMU MPEABECTHUKAMU
ujien KoauguKaIuy BeexX MyOJIMYHBIX TIPaB WHAWBUIA SIBUJIVCH
MIPUHSTHIE aHTJIUKCKUM TapiaMEeHTOM M MPU3HAHHbBIE KOPOJIEM
Petition of Right (1628) u Bill of Right (1689)%. Briocieacteuun

8 Enmuner I'. Vxas. pab. C. 405 u zp.
8 Enaunex I'. Yxas. pao. C. 405.



«aMepHKaHCKHe KOJIOHUCThI MHOTOKPATHO OOBEAVHSIIN, B TIPO-
MEXYTOK BpeMEeHH MEX/1y TIeTUIel 1 OUJIeM O TIpaBax, B CBO-
€M KOJIOHMAJIbHOM 3aKOHOJATEIbCTBE CTaphle U HOBBIE BOJBHO-
CTH, JApOBAaHHbIE AHIJIMHACKOW KOPOHOM, B OCOObIEC IMHCAHHBIE
XapTHH, KOTOPbIE BIIOCJIC/ICTBMM TaKKe HAa3bIBAIUCH OUJUISIMH O
npaBax. Kpome Toro, Hapsiiy ¢ IesiTeJIbHOCTBIO TIO COOUPAHUIO
JApOBaHHBIX BOJILHOCTEN B AMepuke — criepBa B Pon-Aiinense,
a 3aTeM U B JIpYTMX KOJIOHUSX — MMOJTy4usia MPaBOBOE NMPU3HAHKE
cBOOOA COBECTH, XOTSI HEPEIKO CO 3HAUMTEIbHBIMH OI'paHUYe-
HUAMU. Benencreue ykasaHHbIX rponeccos, yxe B XVII crose-
THK ObLJIO CAHKIIMOHUPOBAHO OOIIiee MPaBo YeJIOBeKa, OCHOBA-
HUEM KOTOPOTO ClyKujia He Benukasi XxapTusi BOJTbHOCTEW WU
MO3/IHENIIINE AHTJIMHACKUE 3aKOHBI, & COBECTD UEJIOBEKA, KOTOPYIO
Pedopmariuisi BO3BbICKIIA HA CTETIEHD BBICIIETO CY/IbU B BOITPOCAX
Bepb»®’. YueHue o CyObeKTUBHOM IyOJIMYHOM TIpaBe «...BbIpa-
00TaJIOCh B AHIJIUY B CBSI3M C BEJIMKUM PETUTMO3HBIM U TIOJTH-
tnyeckuM aBukeHnemM X VII B.»88,

B teuenue XVIII croneTus, Ha OCHOBE paHHETO AHIJIMMCKOTO
3aKOHOJ/IATENIbCTBA, KOAU(UKAIINNA aMEPUKAHCKUMH KOJIOHUCTA-
MU BOJILHOCTEM, JAPOBAHHBIX UM aHTJIMICKOW KOPOHOM, a TaKKe
MOCPEICTBOM aHAJIN3a CKJIaIbIBAIOIIENCSI COLUATbHO-TIOJIUTHYE-
CKOM MPaKTUKH, ObUIA MTPEANTPUHSATH (PHIOCO(CKUE U TEOPETH-
KO-TIPABOBBIE UCCIIECIOBAHMSI, KOTOPbIe OOHAPYXUIM HEOOOCHO-
BAHHOCTb MHOTUX CYIIECTBOBABIIIMX Ha TOT MEPUOJ OrpaHUye-

87 Tam xe. C. 400.
88 Tam xe. C. 401.



HUI MHIUBUIyaILHON CBOOO/IBI ¥ PACIIIMPUIIN TTPEACTABIICHUS O
BO3MOXHBIX BU/IaX U OoJiee MIMPOKOM TepevHe CyObeKTUBHBIX
nyOIMYHBIX (TIOJIMTHYECKUX) TIpaB U cBoOo. Bosbinas 3acimyra
B 3TOM npunucekiBaetcs k. JIokky, V. biskcrony, [Ix. Otrcy®.

Kak numer I'. EnnuHek, «HemoCcpeACTBEHHO MOCe TOro, Kak
(anrmmiickmii. — 2K. O.) OWuIb O TpaBax cAeajcs 3aKOHOM,
JIOKK BBIBOIUT — U3 HEPA3PbIBHO CBSI3AHHOM C CaMUM CYIIIe-
CTBOM 4YeJioBeKa CBOOO/IbI — a0COMIOTHBIE TPAHUIIBI 1] TOCYyAAp-
CTBEHHOM BJIACTH, KOTOPYIO OH MPSIMO MPU3HAET YCTAHOBJIEHHOM
JUTSI 3AIUTHI KW3HHU, CBOOOIBI U COOCTBEHHOCTH UHIUBH/IA. 3a-
tem, B X VIII B., W. Blackstone B cBoeM 3HaMEHHUTOM, OKa3aB-
11eM OOJbIIOE BIMSHUE COUMHEHUH 00 aHTIIMIICKOM IpaBe Ipe-
BpalaeT T4 rpaHulipl, y JIokka eiiie BolpakeHHbIe B (hopMe 00b-
EKTUBHBIX IPABOTIOIIOKEHUH, B AOCOTIOTHBIE TIpaBa aHTIMHACKUX
TMOJ/IAHHBIX, BbIBEJICHHBIE U3 MOJIOKEHUN €CTECTBEHHOTO MpPaBa,
B CBSI3M C TIOJIOKEHUSMU OUJIISA O TIpaBax» .

B pesynbrare co BpeMeHr Hauasia paHHUX OypXKya3HO-/IeMO-
Kpatndeckux pesomonuu (koHen XVIII B.) ecrectBeHHO-IIpa-
BOBasi TEOpUSI CO3Jaja MPEACTABICHUE O 3HAYUTEIbHOM UHUCIIe
HETPUKOCHOBEHHBIX «OOIIMX MPaB CBOOObI» , KOTOPBIE TOCYyAap-
CTBO HE JIOJUKHO OTPaHMYMBATh, a JIUIIb «IPEAYNPEkAaTh 3710-
yrotpeoieHnst uMu»°!. DT rpaBa ObUTH 3a(PUKCUPOBAHbI yKE B
MIEPBbIX B MUPOBOU UCTOPUU KOHCTUTYIHUSX (M KOHCTUTYIIMOH-

8 Tam xe.
9 Enuner T. Vkas. pab. C. 403.
1 Tam xe.



HbIX akTax): Koncrurymmm mrara Bupmxuausa (CIHA) u KoH-
CTUTYLMSIX JPYIMX CTaBIIMX CYBEPEHHBIMU CEBEPOAMEpPHKaH-
CKHUX KOJIOHUM, TEKCThl KOTOPBIX HAYMHAIOTCS ¢ OMsuiel (1 Je-
kiapaimil) o npasax; Koncruryuuu CIIHA 1787 1., B cBsA3U ¢
npunsTieM B 1789 r. u patudukanuei B 1791 r. buns o npa-
BaX KaK COCTaBHOM 4YacTu oOmmeaMepukanckor KoHctutynwmm.
[Mon BmstHMeM BupmkrHCKOTO OMyIIs O TpaBax ObLITH MPUHSTHL:
(ppaniy3ckas [leknapauus npas yesioBeKa W rpaxaaHuHa (22
aBrycra 1789 r.), nmosjoxeHust KOTOPOH 3aTeM ObUIM MTOBTOPEHBI C
HEKOTOPbIMU U3MEHEHUSIMU B ABYX MEPEXOIHBIX UCTOPUUECKUX
Koncrurymmsax ®@panuuu (Hayana 1791 r.) u kotopas sBisercs
COCTaBHOM 4acThlO JeucTBymonlen (paniryzckonn KoHctutyium
1958 r.; Koncrutynus benbrum 1831 r., KoTOpas «BbICTaBUIIA
ropasno Oosee MMPOKUI NepeyeHb MpaB rpaxaaHuHa (B CpaB-
HeHMHU ¢ (ppaniy3ckor exnapanueit. — 2K. O.), BIMSHAE KOTO-
POH, B CBOIO OY€pe/ib, OTPA3UIIOCh HA MHOTOUMCIIEHHBIX KOHCTH-
TYLIHASX» 2.

3akperuienne ¢ konra X VIII B. mpaB u cBo60n MHAUBUAA B
HOPMAaTHMBHBIX aKTaX CTOJIb BBICOKOTO YPOBHsI, KAk KOHCTUTYLIUU
(OCHOBHBIE 3aKOHBI), UMEJIO J1IBA BAKHBIX MOCIIECTBUS 715 pa3-
BUTHUSA HayKU. C OJHON CTOPOHBI, CO3/1aBajI0 (POPMaIbHO-IOPU-
JUYECKUE MPEeINOChUIKM 1Sl JaIbHEHIIEro Pa3BUTHS YUEHUS O
CYyObEKTUBHOM TIpaBe — KaK TpaBe Ha B3aWMHbIC MPUTSI3aHUS
CyOBEKTOB HE TOJIbKO YaCTHOMPABOBbIX, HO U MYOJIMYHO-TIPABO-
BBIX OTHOIIEHUH, [Isl YCTOWYUBOTO Pa3BUTUS YUEHUSI O CyOb-

2 Tam xe.



eKTUBHOM IyOnuuHoM mipaBe. C Opyroil CTOpPOHBI, CO Bpeme-
HU, KOTJa CTajJy MPUHUMAThCS NIEpBble KOHCTUTYLIMW, YYEHUE O
CYOBEKTHBHOM ITyOJIMYHOM TTpaBe MPUOOPENIO XapaKTep TEOPUn
0 CyOBEKTMBHOW MPUPOJE KOHCTUTYIMOHHBIX IMpPaB M CBOOO,
MOCKOJIbKY PAHHUE KOHCTUTYLIMU (A U 3HAYUTESIbHASI YacTh Hbl-
HE JICVCTBYIOIIMX) MPOBO3MJIAIIAIOT MPEXIE BCETO MpaBa U CBO-
OO0/TBI, OTHOCSIIMECS K TYOJIMYHO-TIPABOBOM (TTOJIMTUYECKUE U
JIMYHBIE TIPAaBa), MEHBIIIE — K YaCTHOIIPaBOBOM cepe.

B nnane ero o0iieii OligHKU OTMETHM, YTO yUeHHe O CyObeK-
tuBHOM npase X VII-XVIII cronetnid, Kak ¥ Bce COLMAJIbHO-HA-
y4Hble ¥ (prI0cOoCKO-TTPaBOBbIE CUCTEMBI TOI'O BPEMEHU, TaK
WJIA MHAY€ OTIPABJISIOCH OT OTJEJIbHOTO YeJIOBEKa U €ro prUpo-
Ibl. B OCHOBY 3TOr0 yueHust Oblia MoJIoKeHa TeOpHsi UHAUBUIY-
ajau3Ma, KOTopasi B TOT MEPHUOJ MMeJa KPAaHIOK CTENEeHb CBOE-
ro BeipakeHus1. O4eBUIHO, B IPOTUBOIOJIOXHOCTh aOCOMIOTHOM
BJIACTU MOHApXa B KaHYH OypKya3HbIX PEBOJIOINI ObLIa BbIABU-
HYTa KOHIIETIIHS TIPaB U CBOOOJI, UMEIOIIUX HE OTHOCUTENBHOE,
a aOcomoTHOe 3HaueHue. Bmecte ¢ TeM MHIMBHOYaIU3M IPO-
TUBOIIOCTABJISUICS HE TOJIBKO TOCY/IapCTBEHHOMY (20COJIOTHBIN
MOHapX ), HO M COITUAJIbHOMY (OOIIECTBO). YUeHue 0 CYyObeKTHB-
HeIX npaBax X VIII cronerrst OBII0 OCHOBAHO Ha TIPEATIONIONKE-
HUH, YTO UH/IUBUIYAJIbHOE U COLIMAIbHOE HaYaJla SIBJISIOTCS B3a-
MMOUCKJTIOUAOIIMMU MpUHIMNaMu®’. B 3ToM Obla ero ysi3Bu-
Masi CTOpPOHa.

93 Cm. 06 s1oM: Kucmsikosckuii B. A. Punocodus u coumonorus rnpasa. C. 291 u nip.



§ 1.3. Ynagok nonyJasipHOCTH U KPUTHKA
y4eHHUs 0 CyObeKTHBHOI NPUPO/IE
NyOoJUYHOro npaBa (KOHCTUTYIIMOHHBIX
NpaB U cB000/1) B NepBble TPHU
yerBepTHu XIX B. UccaeqoBanus
HAYYHOH TeOpPHH «PpedIeKTHBHOIO
npasa» B Tpyaax I'. Eqummneka, b. A.
Kucrakosckoro, 4. M. MarazuHepa

B nepsbie Tpu yerBeptu XIX B. TEOpUA HIKOJIBI ECTECTBEHHO-
ro mpaBa 00 N3HAYAIBHO MPHUCYIIUX KaXJO0H TMYHOCTH CyOBEK-
TUBHBIX TIPaBax, 0 CyOBEKTUBHOW NMpPUpPOJE MyOTMUHBIX (Tpax-
JAHCKUX, TOJMTUYECKUX) IpaB IOABEpIVIACh MOJHOMY Iepe-
CMOTpY, BMECTE C HUCITPOBEp:keHUueM Beeld cucteMsbl uieit X VIII
crosretus. B OnmmcrareasHoM uccnenoBanuu b. A. Kuctakoscko-
IO O pa3BUTHM (PUIIOCO(PCKUX YUYEHUN O MPUPOJE TOCYIapCTBa,
oOlecTBa U MHAMBUYyMa, O 3HAUEHUH [1PaB Y€I0BEKa U Ipak-
JAHWHA YKa3bIBAETCS, YTO KPUTHUKA LIKOJIbI ECTECTBEHHOI'O ITpaBa
B IEJIOM 1 YYEHUS O MyOIMYHOM CyObEeKTHBHOM IIPaBe B YaCTHO-
CTH «...BeJIaCh MPEJCTaBUTENISIMU IBYX PA3IMUHbIX HAYK — UCTO-
U U COLMOJIOTHH, C OJHOM CTOPOHBI, U IOPUCTIPYIEHLIUH, C IpY-
roit». [1o ero 3ameuyaHuio, IJ1aBHbINA MYHKT KPUTUKU 3aKTI0YAJICS



B YTBEPXKACHUH, «4TO MyOInuHble (JimuHble. — K. O.) U MOonuTu-
JyecKHe MpaBa BOBCE HE SIBJISIIOTCS CyObEKTUBHBIMHY ITPABAMU T10-
JOOHO YaCTHBIM MpaBaM, HalIpUMeEP, UMYITIECTBEHHBIM WJIH TTpa-
By Ha 100poe umsi»**. «Ecny npu3HaBaTh 32 JMYHOCTHIO TaKue
npaBa, Kak cBoOOIa COBECTH, CBOOO/A CJIoBa, cBOOOIA TIpodec-
cHid, cCBOOOIA TIePEeBMIKEHUS U T. T1.», — TO OTYETO, TOBOPUIIU
MPOTUBHUKYU €CTECTBEHHO-TPABOBOM IIKOJIBI, «. ..HE TTPOBO3IJIa-
I1aTh MpaBa CBOOOIHO XOMUTH T'YJATh, MpaBa MOJUTHLCS, MpaBa
TIOCeIIaTh TeaTp, MpaBa 00e1aTh B TI0OOE BPEMsI, OTHUM CIIOBOM,
HE KOHCTPYHUPOBATh BCE €CTECTBEHHBIE MPOSIBJICHUS YeIOBeYe-
CKOW XW3HU B BUJIE KAKMX-TO CyObEKTUBHBIX MpaB? Yem OT/IH-
yaeTcsi cBo0O/1a Mepe/IBUkKeHHsI U cBOOoIa MpodheccHii OT mpaBa
XOIUTH TYJISITh ¥ OT MpaBa €30UTh Ha TJIOMIA/ISIX 1 10 KeJIe3HOU
nopore?»%.

CornacHo uccnenoBanuio b. A. KHUCTAKOBCKOro, UCTOPUKY U
COILIMOJIOTH, KOTOpbIe OGbIyI0 yacTh XIX B. ObLIM B ONIO3U-
IIUH K YYEHUIO O CYObeKTMBHOM OCHOBHOM IIPaBe, BUJEJIH B IPO-
BO3IJIAIIEHUH «JIMYHBIX OOIIECTBEHHBIX CBOOO/, KaK CyOBhEKTUB-
HBIX TYOJIMYHBIX TIPAB, YUCTO KCTOPUYECKOe sBJIeHNe» *°. B yacT-
HOCTH, UCTOPUKHU TOBOPUJIH, UTO TIOCKOJIBKY «aOCOIOTHOE MO-
HAPXUYECKOe TOCYIApCTBO OTPUIAJI0O M OTPAaHUYMBAIIO CBOOO-
1y JIMYHOCTHU U OOIIECTBA, MPOCTUPAsT Ype3MEPHO JIaIeKO CBOIO
OIEKy HaJ HUMH, TO MPABOBOE TOCYAAPCTBO CUUTAIO HYKHBIM

9% Cm. 06 stom: Tam xe. C. 293 u ap.
93 Cm. 06 s10M: Kucmsioscxuii b. A. Punocous u counonorus npasa. C. 293 u ap.
% Tam xe. C. 293.



MIPOBO3MJIACUTH ITH CBOOOIbI B KAUECTBE CYOEKTHUBHBIX ITyOINY-
HbIX TipaB. Korna, onHako, 3a0yayTcsi Bce orpaHn4eHus: CBOOO-
Jbl, CO3JJaHHBIE A0COIOTHO-MOHAPXUYECKUM IrOCYJapCTBOM, KO-
I/1a oreKa rocyJapcTBa Hajl JJMYHOCTBIO M OOIIECTBOM OTOMJET
B IJIyOb UCTOPUM U CIIENIAETCS JIMIIIb TIPEAaHUEeM, TO BCE STH TaK
Ha3bIBaEMbIE TIpaBa MEePEeCTaHyT ObITh MPABaMU M MPEBPATSITCS
Kak Obl B €CTECTBEHHOE IPOsIBICHHE YeJIOBEYECKOW JTMYHOCTH
BpOJIe TTpaBa XOAUTh TYIATh» ¥,

Hapsiny ¢ ucropuveckoii HayKOU, KpUTHUKA YYEHUsI O CyObeK-
TUBHOM ITyOJIMYHOM TIpaBe (T. €. KOHCTUTYIIMOHHBIX T'PaXIaH-
CKMX, JIMYHBIX U MOJIMTUYECKUX MPABAX) OCYIECTBIISAIACH U HO-
Bol Haykoi, cozgaHHou O. Kontom B XIX B., — comuonoru-
eil. Kpuruka ¢ mosunmii corpioniorny Obia BecbMa yoeauTelibHa
U oaroe Bpems (nepssle Tpu yerBeptd XIX B.) nmena mmpo-
KYIO TIOJIEPXKKY. YCIIeX COIMOIOTNIeCKO KPUTHKHU OObSICHSII-
Csl TeM, YTO IPOBO3IVIALICHHBIE B PAHHUX KOHCTUTYLIUSIX U KOH-
CTUTYLIMOHHBIX akTax (koHa XVIII B.) OCHOBHbIE MTpaBa 1 CBO-
601pI HE BOIUIOIAINCH HA MPAKTHKE, He 0OECIeunBaiv B TOT
NepHO]] OCYILIECTBIIEHUE UIea)IOB Oy PiKya3HO-IEMOKPAaTHUECKUX
cB0OON, paBeHCcTBa U OpatcTBa. [loatomy, ecmu «B XVIII cro-
JIETUU TIEPBUYHBIM 3JIEMEHTOM BO BCEX TEOPETUUECKUX MOCTPO-
eHHUIX, Kacalolmuxcsi 0OIIecTBa, TOCyAapCTBa U MpaBa, ObUT WH-
JUBUAYYM, Hanpotus, B XIX crojernu teopeTuyecKkast MbICib
YIOPHO OCTaHABIMBAJIACh HAa OOIIECTBE KaK Ha IEPBUYHOM 3Jie-

97 Tam xe. C. 293-294.



MEHTE B XU3HU 4desioBeka»?®. Kak mucan b. A. KucrakoBckuid,
«BC€ coLpabHble pepopMaTopsl B niepeble Tpu 4erBeptr XIX
CTOJIETHS IOBOJILHO COIIACHO YUYWJIU, UTO OT/IE/IbHBIA UHIUBUTY -
YM COBEPIIIEHHO OeCCHIIEH U3MEHUTh UCTOPUYECKH CIIOKUBIIIME-
Cs1 COIMAJIbHBIE OTHOIIEHUS ¥ YTO TOJIBKO OOIIECTBEHHBIE TPYII-
B MOTYT TTPe0Opa30BaTh M yCTPOUTD HA CITPABEJTUBBIX HAYAIAX
’KU3Hb YEJIOBEKA. .. BBICIIIEro MyHKTa CBOETO pa3BUTHS 3TU UJIEU
JOCTUITIM B HAYYHOM COLIMAJIM3ME, WM MAPKCU3ME, COINIACHO
KOTOPOMY BCsl KHM3Hb UEJIOBEKA OIpPEesieTCsl C €CTECTBEHHOM
HEOOXOMMOCTBIO COIMATTBHBIMY YCIIOBUSIMH, JABWKYIITUMUCS U
Pa3BUBAIOIIUMUCS JIMIIIH [0 3aKOHY MPUIUHHOCTH» .
CoOTBETCTBEHHO, «OOIIECTBO TENEPh ObUIO OOBSIBIEHO €AUH-
CTBEHHBIM MCTOYHMKOM BCEro Ipasa. EciiM OTAenbHOE JIHLO
IIPEICTABIIAIOCH JIILB ITPOAYKTOM COLMAIBHBIX YCIOBUH, TO TEM
6ornee ¥ CBOM MpaBa OHO TOJIYYasio TOIBKO OT odmiectBa. Ho B
TaKOM Clly4ae, TO OOIIeCTBO WM FOCYAapCcTBO, KOTOPOE TapoBa-
JIO 3T NPaBa, HAJIEJIUB UMH OTIEJIbHBIX JIULI, OYEBUAHO, MOXKET B
moOO0W MOMEHT M OTHATH ux. OTciona He TpylIeH ObLT epexos K
MOJIHOMY OTPULIAHUIO CYOBEKTUBHBIX IPaB, /a U MpaBa BOOOIIIE.
dopmynupys CBOM UIeW BCEMOIIOMIAIONIEN posii 00IIecTBa Mo
oTHoIIeHUO K 1ipaBy, O. KoHT yuu, 4ro uaes cyObeKTUBHOTO
1paBa e€CTh MPOAYKT MeTadpuzndeckon (puaocopuu; HampoTUB,
MpU OpraHu3alMy OOIIECTBA HA MO3UTUBHO-HAYYHBIX Havaax
OT/IEJIBHOMY JIMITY JOJKHBI OBITh MPUCBOEHBI OOSI3aHHOCTH, a He

98 Cm. 06 s1om: Kucmsikosciuii B. A. Punocous u conuonorus npasa. C. 291.
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npaBa» ',

ComnacHo aHaym3y b. A. KUCTAKOBCKOTO, «B IEPBYIO NOJIOBU-
Hy XIX Beka WHAWMBUIyaIU3M Haies cebe MPUCTAHUIIIE, IJIaB-
HbIM 00pa30M, B yYEHUH TaK Ha3bIBAEMOT'0 SKOHOMUYECKOT'O JIU-
Oepamm3max» 01,

Co CTOpOHBI IOPUCTOB KPUTHKA YUEHHUS O CYOBEKTUBHOM IIpa-
B€ B paccMaTpuUBaeMblid repuof (nepssle Tpu yersepth XIX B.)
3aKJII0Yalach B TOM, YTO OHM CUMTAIU «...JIMYHBbIE CBOOOIBI,
BBITEKAIOIME U3 MPaB YeJI0BEeKa U paXJAaHNHA, HEe CyObEKTUB-
HBIM ITPABOM I'PaKIaH, a JIUIIb Pe3yJIbTaTOM OObEKTUBHOTO TIpa-
Ba, T. €. CJEJCTBHEM OOIIEro rOCyIapCTBEHHOTO MPaBOIOPSII-
Ka, YCTAaHOBJIEHHOTO B COBPEMEHHBIX KOHCTUTYLMOHHBIX IOCY-
napctBax» !, Tlo MHEHHMIO IOpPUCTOB, OMPOBEPraBIIMX CyObeK-
THBHOE MTPaBO B MyOIMYHO-TIPABOBOM cpepe, TO, YTO MMEHYeTCs
CYOBEKTUBHBIM ITyOJTMYHBIM UJTH TTOJIATHYECKIM TPaBOM, Ha ca-
MOM JIe€JI€ €CTb IIPEAEIbl IPABOMOYMI OPraHOB U JIOJKHOCTHBIX
JIMLL, 3TO CJIEACTBIE HOPM O CTaTyce rocy/1apcTBa, CBOe0Opa3HbIi
«pediekc» oobekTuBHOTO npasa. [lo manaeiM B. A. Kucrtsikos-
CKOTO, BIIEPBbIE YKAa3aHHYIO TEOPUIO BbIABUHYJI HEMELIKUI IOPUCT
I'epOep, «TepBbIil UccIea0BaTeNh IPUIMUECKON TPUPOLIBI TTPaB
YeJioBeKa M rpaxJaaHuHa» 103,

WzBectneiii B koH1e XIX — Havane XX B. opuct I1. Jlabann,

100 Tam .

101 Tam sxe.

192 Tam xe. C. 295.

103 Cm. 06 a1om: Kucmsxoscxuii b. A. Punocous u couuonorus npasa. C. 294.



HauOoJiee aKTUBHBIN TPOTUBHUK YUEHHS O CyObEKTUBHOM ITyO-
JIMYHOM TIPaBe, YTBEPKAAJI, UTO «IIpaBa CBOOO/IbI, MJIM OCHOBHbIC
npaBa, — CyTh HOPMBI JJISl TOCYIApPCTBEHHOW BJIACTH, KOTOpHIE
OHa cama Jij1s1 ceOsl yCTaHaBJIMBAET; OHU CO3/1AI0T Mpeesbl s
MPABOMOYMI JOJKHOCTHBIX JIUI]; OHU OOECTeUNBAIOT KAKIOMY
€ro eCTeCTBEHHYI0 CBOOOJY JICHCTBUI B OMNpe/IeieHHOM O0be-
Me, HO OHHM He 00pa3yloT CyObEeKTHBHBIX MpaB rpaxaaH. OHu —
HE MpaBa, TaK KaK y HUX HeT oObeKTa». Ha cooTBeTcTBYyIONTYIO
0COOEHHOCTh IMYOJIMYHBIX TIpaB oOpariain BHumManve u ['. Emmm-
HeK. OH nmucait: «9TH MpaBa CyIECTBEHHO OTJMYAIOTCS OT YacT-
HBIX TIPaB TeM, YTO OHM CBSI3aHBI HENOCPENCTBEHHO C JIMYHO-
ctbio. OHU HE UMEIOT, B POTUBOIONIOKHOCTh YACTHBIM IpaBaM,
HE3aBHCUMOTO OT JITYHOCTH 0ObekTa». Tem He menee . Enm-
HEK pa3inyvaeT CyObeKTUBHOE IyOIMYHOE MPABO U ITPABOBBIE pe-
(prexcr B myOonmmuHoM mipase %4, HITak, coriacHO aHAJIM3UPYyeMO-
My MHEHUIO I0pUCTOB, «...JIMUYHbIE CBOOObI — BOBCE HE IMpaBa
B CyObEKTUBHOM CMBICIIE, & JIUIIIb CIIEICTBHE OOIIEro mpaBoIio-
psIIKa U, TIPEK]IE BCETO, U3BECTHOTO MTPABOBOTO MPHHITUIA: BCE,
YTO He 3arpelneHo, J03BOIeHO» %,

Takum 00pa3om, IPUCTHI, KOTOpbIE B MEPBbIe TPH YETBEPTU
XIX B. He MpU3HABAJIM I'PAKJAHCKUE CBOOOBI CyObEKTUBHBIMU
NpaBaMy, PACCMATPUBAJIM MX KaK IPOAODKEHHE HOPM O CTaTyce
roCyapcTBa M rOCyIapCTBEHHOTO MPaBOMOPsIKA, KaK CBOE0O-
pa3HbIe MOJIOKEHUS O CAMOOT PAaHUYEHUH FOCYJapCTBEHHON BJia-

1% Ennunex I'. Yxas. pao.
195 Kuemsixoscruii B. A. dunocodus u counonorus npasa. C. 295.



CTH, CTPYKTYPHO COXPAHSIOIIMECs B CUCTeMe HOPM OOBEKTHUB-
HOTI'O MpaBa, KBaJU(PUIIMPOBAIM I'PakJIAHCKUE BOJBHOCTH B Ka-
JecTBe «peduiekca 0ObEKTUBHOTO TpaBa», peduiekca 00s3aHHO-
CTel OpraHOB I'OCYJAPCTBEHHOI BJIACTU HE BTOPrarbCs B cepy
TOJIMTUYECKUX M JIMYHBIX (TpaskIaHCKHUX) cBoOo. B cBoeit 1o-
3ULIMY OHU OMUPAIUCH HA MOHSTHE «pedieKC mpaBa», BbISIBJICH-
HOe HeMellKuM y4eHbIM P. MleprHrom B o0actvl rpask/iaHCKOro
IIpaBa, — PaclpOCTPAHUB TAKOE SIBJIEHUE, KaK «peIeKChl Ipa-
Ba», Ha c(pepy MyOIMIHOTO TIpaBa.

Kak nuier b. A. KucrsikoBckuit, «lepuHT IPUBOIUT CIIEy-
IOLMI YPE3BbIYAHO SPKUM MPUMEP YACTHOTO Pe(IIEKTUBHOIO
IpaBa: KOrjga B MHOTO3TaXXHOM JJOME€ KBAPTUPAHT BTOPOIO 3Ta-
’Ka KJIaJeT Ha JIECTHHUILY, BEAYIIylI0 B €r0 KBapTUPY, KOBEP, TO
U KBapTUPAHTHI TPEThETO, YETBEPTOro, MITOTO U T. J. STaKEH,
HOJIB3YACh OOLIEH JIECTHULIEH, MPUOOPETAIOT MPaBO XOJUTh MO
koBpy. Ho kBapTupaHThl TpeThero, 4eTBEpTOro, NATOro u T. II.
STaxel He MPUOOPETAIOT CyObEKTUBHOTO MpaBa Ha MOJIb30BaHKe
TUM KOBPOM. Y HHUX €CTb TOJIBKO CYOBEKTMBHOE IPABO MOJb-
30BaThCsl JIECTHULIEH, U peIeKCOM 3TOro IMpasa sIBJISIETCS OT-
pa’keHHOEe MPaBo MOJIb30BaHUs KOBpoM» %, Jlanee B. A. Kucrs-
KOBCKHMI Pa3BMBaeT 3Ty MbICIIb: «T0 ke sIBJICHHE MbI TIOCTOSIH-
HO BCTpedYaeM U B o0actu myonmaHoro npasa. Tak, Harpumep,
rOCYJapCcTBO B CBOMX (PMCKAJIbHBIX MHTEpPEcax WU KeJsasl IMo-
KPOBUTEJLCTBOBATh KAKOW-HUOYAb OTPACTH MPOMBIILJIEHHOCTH
yCTaHABJIMBAET U3BECTHBIE MONUTUHBL. barogaps um meHa Ha o0-

106 Kucemsixoscruii B. A. dunocodus u counonorus npasa. C. 295.



JIO)KEHHBIE TPOAYKTHI BO3pAcTaeT BHYTPH CTPaHbI, U MPOMBIIII-
JIHHUKH, TTPOU3BOJSAIIINAE 3TH MPOAYKTHI, TOIyJYa0T J00aBOY-
HYyI0 TprObUTL. HO Yy HUX HeT CyOBeKTHBHOTO MTpaBa Ha odecre-
YeHUe IyTeM MOILIMH BHICOKUX I1eH Ha MpeIMeThl UX ITPOU3BO/I-
CTBa, TaK KakK 3TO 0OeCleYeHrne eCTh TOJILKO pedpiekc mpaBax» 7.,

Poccuiickuii yuenstii SI. M. Marazunep (1882-1961) maer
crieyioliee TeopeTuyeckoe onpeaeseHue npupoabl pedhaekcoB
B mpaBe: «Peduiekchl — 3TO ciydaiiHble BBITOJIBI, CTyYaiHbIE
MIPEUMYIIIECTBA, BBITEKAOIINE U3 TEXHUYECKOrO HEeCOBEpIIeH-
CTBa OOIIECTBEHHO-PACTIPEICTUTEILHOTO armapaTa, Ho He OT/e-
JIMMBIE OT TOM (PYHKIIMH, KOTOPYIO OCYLIECTBJISAET ITOT anmnapar.
[Toatomy pedpiekc npescTaBiisieT COOOM BBITOY, CITyYalHYIO IS
JaHHOTO JIMIIA, HO HEOOXOIMMO BBITEKAIOIIYI0 U3 00eCeYeHusI
9yKOT0, NEWCTBUTESIHHO 3aIUINEHHOTO CYObEeKTUBHOTO IPaBa,
U3 y/IOBJICTBOPEHUS UYKOH I0pUAMYECKH 00ecriedeHHOM TOTped-
HOCTU» '3,

B mepuon, korga akTUBHO 0OCYXIAJCs BOIIPOC O MPUPOJIE
OCHOBHBIX MYOJIMYHBIX U MOJMTUIECKUX TIPaB M CBOOOJ, 00 MX
OTOXJIECTBJIEHNH C CYOBEKTUBHBIMU IpPaBaMU JIMOO TPABOBbI-
MU pediekcaMu, 0OpaIaioch BHUMaHKe Ha BHEIITHIOW OJTM30CTh
STUX TMOHSITUM, CTIEIMATMCTHl YKa3bIBAIM Ha YIIEPOHOCTh KBa-
mipuKay MyOMMYHBIX (TIOIMTHYECKUX U TPAKIAHCKUX, Y-
HBIX) TIPaB B KauecTBe pedhieKCOB 00sS3aHHOCTEN OPraHOB roCy-

107 Tam se. C. 295-296.
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JApPCTBEHHOH BJIACTU HE BTOPrarbCsi B cpepy MOJUTUUECKON U
JIMYHOU CBOOOBI YEJIOBEKA.

Tax, mbITasiCh BBISIBUTH PU3HAKK peIeKTMBHOTO TpaBa, b.
A. KucrsikoBckuii oTMevaeT ero OlM30CcTh K CyObeKTUBHOMY
npaBy: «B pediekTuBHOM MpaBe MOKHO ObUTO Obl BUJIETh HEUTO
NIPOMEKYTOUHOE MEXIy OOBEKTHBHBIM M CYOBbEKTHBHBIM IIpa-
BOM, KaK Obl ITOITOTOBUTENILHYIO CTA/IMIO K CYOBEKTUBHOMY TIpa-
BY, €cJii Obl 9TU SIBJIEHUSI JIOMYCKaIU TepexonHble ctaguu. Bo
BCSIKOM CJTydae, UCTOPUYECKU pedrieKchl mpaBa 4acTo MpeBpa-
IIAI0TCA B CyOBbEKTUBHBIE TTpaBa U Ha00opoT» %%, [Ipr3HaBas Ha-
JIMYKe TIPaBOBBIX pedIeKCcoB He TOJIBKO B YaCTHOM, HO M B TyO-
JIMYHOM TpaBe, CTOPOHHUKH TEOPUU CYObEKTUBHOTO MyOIMYHO-
TO MpaBa MOTYEPKUBAIN HEIOMTYCTUMOCTb OTOXK/IECTBIICHUST OC-
HOBHBIX TPaKIAHCKUX (MOJIUTUYECKUX W JIMYHBIX) MPaB M CBO-
6071 ¢ pedriekcamu myOIMYHOTO TPaBa.

Becbma nHTEpecHOe 000CHOBaHME CyObEKTUBHOTO XapakTe-
pa myONMMYHBIX (TPaXXIAHCKUX, JIMYHBIX ¥ TIOJIMTHYECKUX) TIPaB
NpUHALIEKUAT HEMeLIKoMY yueHoMy . Eyummneky. Io ero ompe-
JeJIeHHI0, OOIIHe TPaXJaHCKHE U TIOMMTUYECKUE BOJTBHOCTH SIB-
JISIOTCSl HEe TMPOMNOKEHUEeM CTaTyca TocylapcTBa M rocyaap-
CTBEHHOT'O TIPABOIOPsIKA, He pedieKcoM OOBEKTUBHOTO MPaBa,
a CyOBEKTUBHBIM MPABOM, TaK KaK B MHOM ciiy4ae (IIpy OTpHILIa-
HHUU CyOBEKTUBHBIX IMyOJIMYHBIX TIPAB) TIOJBEPraeTcsi COMHEHHIO

109 Cm. 06 s1oM: Mazasunep 5. M. W36panHble TPy#B! MO OOMIEl TeopuH IpaBa.
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BO3MOKHOCTh TIPABOMOPSI/IKA, a C TEM BMecTe U rocyaapcersa o,
CBoe cooOpaxkenue EmmmHeK MosICHSET CIAEAYOIUM 00pa3oM:
«3aKperuisis 3a UHAWBUIOM TPakJaHCKHE BOJIBHOCTH, TOCYAAp-
CTBO TE€M CaMbIM NIPU3HAET MHMBU/IA JIMIIOM, CYOBEKTOM ITpaBa,
KOTOPBIA MOXET B CBOEM MHTepece MPUBECTU B JBHKEHHE TIpa-
BOTOPSIIOK». [Ipr3HaHNe MHAWBU/IA JIUIIOM, «9JIEHOM Hapoaa»,
IPakJaHMHOM, KaK yYKa3bIBaeT HEMEIIKUI YUEHbI!, «CITYKUT OC-
HOBOW JIJIS1 BCEX MyOJIMYHO-TIPABOBBIX NPUTsI3aHUi». [Ipr 3TOM
OH BBIJICJISIET TP UX BHUJIA:

— TOMYMHEHUE CYOBEKTOB JIMIIL  OTPaHUYCHHON
rOCyAapCTBEHHOH BJIACTH (MPUTS3aHUS HA OTPULIATEIbHYIO
CBOOOMY OT rOCyIapcTBa);

— BO3MOXHOCTb <«IIPUTSI3aHUSI HA TOJIOKUTEIIbHbBIE
IEUCTBUS rocyaapcTaa B UHTEpecax
WH/IMBU/Ia» (BO3MOXHOCTh B CBOEM HWHTEpece MPHUBECTH
B JBUKEHHE CyleOHYI0O BJIACTh), NPUTSI3aHUs Ha
a/IMUHUCTPATUBHYIO BJIAaCTh B MHTEpPECaX MHIMBU/A;

— TIpUTA3aHUs  WHOMBHMJA,  HAIlpaBJEHHBIE  Ha
«JIOMylIeHue ero K (yHKIMOHUPOBAHUIO B KavyecTBe
MIOCTOSIHHOTO OpraHa rocyJapcTBa M Ha y4yacTue IyTeM
BBIOOPOB B CO3/IaHNM OPraHoOB rocyaapcrea)» !,

[To EnnuHeky, cyTh nepBOM pa3HOBUIHOCTY MPUTSI3AHUN JTH-
11a (Ha OTpUIATEIbHYI0 CBOOOLY — OT FOCYAapPCTBEHHOTO BMeEIIIa-
TeJbCTBA B cpepy aBTOHOMHU JIMYHOCTU) 3aKJII0YAETCS B TOM,

10 Epnunex I'. Yias. pab. C. 404.
! Taw xe. C. 406-408.



YTO €ro NOAYMHEHNE rOCYAAPCTBY TPOCTUPAETCS JIUIIb HACTONb-
KO, HACKOJIBKO 3TOrO TpedyeTt mpaBo. CMBICI JaHHON pa3HOBU/I-
HOCTU TPUTSA3aHUN COCTOUT B MPU3HAHUU TOCYJAPCTBOM JEu-
CTBHUS1 B OTHOIIEHUY UHAWBU/IA IPUHIUIIA «PA3PEIICHO BCE, YTO
He 3anpeiieHo». I'. Ennunek numer: «PakTM4eckoe COCTOsIHUE
CBOOOJIBI, B KOTOPOM HaXOAWTCS TIPEJOCTABJICHHBI CAMOMY Ce-
Oe JesioBeK, MpeBpalllaeTcsl B TPABOBOE COCTOSIHUE BCJIEICTBUE
MPU3HAHUSI TOJIbKO OTPaHUYEHHOTO omunHeHus» 12, Takum 00-
pa3oM, Kak crieayeT u3 KoHueniuu EnnuHeka, s peasivzauuu
AQHAJIM3UPYEMbIX TIPUTS3aHUNA HEeT HeOOXOAMMOCTH HaJIeIeHUS
npaBaMH U CBOOOJAMH, JIOCTATOYHO MTPU3HABATh «CBOOOIHOE OT
BMellaTeIbCTBa rOCyAapCTBa COCTOSIHUE MHAUBUAA», B CHITY KO-
TOPOTO JIMIIO «IIPUOOpeTaeT MpUTsI3aHNe Ha OTMEHY BCEX Hapy-
MIAIONIUX CBOOOY pacCIOpsKEHHI TocyaapcTBax 13,

Tem He MeHee 151 o0ecTiedeHr sl OTC/IbHBIX BUAOB MPUTSI3a-
HUl aHamm3upyemoro Osoka I'. EjuinHek yka3siBaeT Ha He0OXo-
JVMOCTh COOTBETCTBYIOIIETO YIIPABOMOUYMBAHUS CyObEKTa, T. €.
HAJIeJICHUSI €0 COOTBETCTBYIOLIMMU ITPaBaMU. YUEHBIM 3amMeya-
eT: «CyIiecTBOBaHUE OrpaHUUEHU, SBJISIOMUXCS OCOOEHHO TsI-
TOCTHBIMU JJ1s1 MTHIWBU/IA, UCTOPUYECKU OOYCIIOBUIIO TpeOoBa-
HUe TIPU3HAHUS OTIpe/IeNIeHHBIX TIpaB cBOOOMbI. [IpuHyXaeHue B
Jie7Iax Bephl U IIEH3YPhl BHI3BAJIO TIPEICTaBIIeHUE O CBOOOIE CO-
BECTH M IIeUaTu, BCJASACTBUE IOJIMIIEHCKOrO BMeIIaTe/IbcTBa U
3alpeToB CTaM TPeOOBaTh B KaueCcTBE OCOOBIX MPaB CBOOOIHI,

"2 Ennunex I'. Yias. pab. C. 406.
113 Tam xe.



HETMIPUKOCHOBEHHOCTH YACTHOTO JKMJIMINA, COOMOACHUS TIOUTO-
BOU TaliHBI, MPaBa COOPAHWIA U CXOIOB U T. JI.» !4,

B oTHomennn BToporo 6;10Ka MpUTA3aHUA UHAWBUIIA, KOTO-
phle IIPeINoJIaraloT He OTPHULIATENIbHYI0 CBOOOY OT rocyJapcTBa,
a MoJIOKUTeNbHBIE AeficTBUS nocnenHero, I'. Ennnex ykasbiBa-
er: «CTporo omim4aeMo JOKHO OBITh B 9TOM oOnmacTu peduiek-
THBHOE TIPaBO OT TpaBa CyOBEKTUBHOTo». M3 ero aprymeHToB
CJIEIyeT, UTO 3TOT OJIOK MPUTSA3aHUI MHAMBUA COCTaBIISIET pe-
(pnekTuBHOE, a He CyOBEKTMBHOE MpaBo. Kak muier yueHblid,
«yTOJIOBHOE TIPaBO W TOJUIIMS MPU3BaHbl 3aIIUIIATh WHAUBH-
JyaJbHbIe MTPaBOBbIE OJ1ara, HO, TeM He MeHee, OHU He 0OOCHO-
BBIBAIOT HUKAKOTO MHAMBUIYAJIM3MPOBAHHOIO MPUTA3AHUSA TO-
ro JMLa, KOTOpoe JOKHO ObITh 3amumaemo. M agmuuucTpa-
THBHAS JIeITEbHOCTh TOCYAAPCTBA, KaK OCYIIECTBIsieMast B 00-
IIMX UHTEpecax, CIYKHUT Ha MOoNb3y UHAuBUAY. To, uTo rocynap-
CTBO JIeJIa€T, OHO JEJAET JUIs CBOMX HACTOSLIMX M OyayIIuX uJie-
HOB, KOTOpBIE TIO3TOMY SIBJISIIOTCS JECTUHATAPUSAMM JOCTaBJIsie-
MBIX UM OJ1ar, HO He BCer/ia MoiyvyaloT UX B KA9eCTBE YIPaBOMO-
YEHHBIX» 1,

Tpetnii 610Kk BO3MOXKHBIX PUTSA3aHUIA MHIMBUAA K TOoCyap-
CTBY — MPUTSI3aHUS, HE HAITPABJIEHHBIE «HU HA TIOJIOKUTENIBHBIE,
HM Ha OTPHILIATENIbHBIE AEHCTBHS TOCYIapCTBa, 4 HA MIPU3HAHUE
UM BO3MOKHOCTH JAE€HCTBOBATH Il Hero». K TakoBbIM OTHOCHAT-
cs1 IPUTA3aHUS Ha (DYHKLIIMOHUPOBAHUE B KAYE€CTBE MIOCTOSIHHO-

14 Tam xe.
15 Tam xe. C. 407.



IO OpraHa, a Takke «IPUTS3aHUS HA y9acTHhe MyTeM BHIOOPOB B
CO3JITaHUM OPTaHOB rocygapcTBa» !, B HanOonee oOmet hopmy-
mupoBke, I'. EnnmuHek nMeHyet aHau3upyemMblil OJIOK MpUTS3a-
HUI «IPUTSI3aHUSIMU HA COCTOSIHME aKTMBHOTO TPaKJaHCTBa»,
«pacIIMpeHHOe TIPaBo IpaxaaHcTBa» 7. Takoro poma mpuTs3a-
HUS B Pa3HBIX TOCYAAPCTBAX NMPUHAIEKAT PA3HOMY KPYTY JIHII.
ITo cnoBam Ennmneka, «HEBO3MOXKHO TaKOe rOCyJapcTBO, B KO-
TOPOM TNOI0OOHOTO poja MPUTSI3aHUS He MPUHAJJIEKANIU Obl HU-
koMy. [To MeHbIIel Mepe, OIHO JIMIIO — BJIACTUTENb — JIOJIKHO
UMETh JIMYHOE MTPUTSI3aHUE Ha IIPU3HAHUE €TO BBICIIIAM OPraHOM
rOCYy/1apCTBax».

B cBs3u ¢ Takoro poga MpUTA3aHUSMU WHIUBUIBL U CY-
IIECTBYIOIIME B TOCYIAPCTBE COIO3bI SIBJISIOTCS 00s3aTeIbHBIMU
cyObekTamu myOnmuHbIX npaB. M3 yuenns Ennuneka crnenyer,
YTO HAPOJ KaK JIEMEHT rOCyAapCTBa COCTABIISIOT HE padbl, a UH-
JIVBUJB — HOCUTENN CYOBEKTUBHBIX MyOJMYHBIX NIPaB, B UHOM
cllyyae HeT OCHOBaHUI TOBOPUTH O OBITUY FOCYAAPCTBA. YUeHBIN
3aMeyaeT, YTO MeKAY HapOAOM KaK CYOBEKTOM U ITyOTMYHBIM
IIPaBOMOYMEM TPOSIBIISIETCS] OYeBUIHASI CBsI3b: «['ocymapcTBeH-
Hasl BJIACTh JI0JDKHA KAKUM-HUOYAb 00pa30M ObITh CBSI3aHA C UJie-
HaMH HapogaHoro oOreHus. To4HO Tak *ke, Kak Tojma padoB, —
T. €., OPUANYECKH, BElllel, OObeIMHEHHBIX OOIVM BJIA/ICIbIIEM,
He oOpasyet rocymapctBa» 8. Crieyet pa3nnyarh, TaKMM 00pa-

16 Enunex I'. Yxas. pab. C. 409.
7 Tam xe.

18 Tam xe.



30M, BJIACTh TOCTIOJIIHA W BJIACTh TOCYAAPCTBEHHYIO.

Benen 3a I'. Enmnuexom poccuniickuid yuensi 1. M. Mara-
3UHEp, TPU3HABAsI HAJIMUKE MPABOBBIX pedieKCOB HE TOJBKO B
YaCcTHOM, HO U B MyOJIMYHOM TIpaBe, MUcajl, 4TO HEOOXOIUMO
«OTJINYATh IEUCTBUTEIIbHBIE pedIeKChl OT MHUMBIX PeIIEKCOB,
T. €. CYyOBEKTUBHBIX IPAB C IOPUINIECCKU HECOBEPIIEHHOM 3aITH-
Toi». VI3 paccyxiennii MarasuHepa ciieiyeT, 4To U CyObeKTHB-
HOE IPaBo, 1 pedJieKc mpaBa MOTyT ObITh ONpe/IeieHbl Yepe3 Ka-
TETOpUI0 «UHTEpec». Paznmuue ke B TOM, UTO €CIIM «HHTepec
IOPUINYECKH 3aIUINEH. .. TOT/Ia OH O3Ha4YaeT MpaBo TpeOOBaTh
€ro 3alllUTbl», €CIIU ke «OH HE 3alIMILEH... TOrJa OH SIBJISEeTCs
pediekcom, T. €. mepes mpaBoM oH Oe33aruten» 12, [To MHeHHIo
YUEHOTO, IyOJIMYHbIE IPaBa, MOJTUTUIECKUE CBOOOIBI — 3TO MHU-
Mble pepIeKChl, TaK KaK OHU XapaKTepu3yITcs (10 COCTOSIHUIO
Ha nepBble Tpu YeTBepTu XIX B.) OPUIANIECKN HECOBEPIIIEHHON
3armTon 20,

fA. M. Marasunep, Takxke Bcaeq 3a EjnnuHekoM, cripaBeiiv-
BO YKa3bIBaJI, UYTO YUEHHUE, OTPUIlAIoIee CYObEKTUBHBIN Xapak-
Tep OCHOBHBIX IPaB, «00EMMHU HOraMH CTOMT Ha MOYBe a0COITI0-
TU3Ma» 2!, OH olleHMBaJI COOTBETCTBYIOIIIEE yUeHUE KaK «IpeHe-
OpexeHre K IPaBOBOM JIMYHOCTH», TIOCKOJIBKY «3a HEl MpU3Ha-
I0TCSI HIHTEPECHI, HO He TIpaBa, Oy1ara ke, KOTOpble OHa TIoTyJYaeT
yepes JIeATeIbHOCTh TOCYAApCTBA, pACCMATPUBAIOTCS KaK I0pU-

19 Maczazunep A. M. Yka3. pad6. C. 171.
120 Kuemscoscruii . A. Punococus u conuonorus npasa. C. 295.
21 e Maczazunep 4. M. Yka3. pa6. C. 171.



Jardeckue pedprieKehl, KOTOpble BOBCE HE TIPEATONaraiT y rpak-
JaHMHA KaKUX-JMOO MPABOBBIX CPEICTB 3aAIUTHI YTPOKAEMOTO
WU TIonMpaeMoro pedrekTuBHoro Onmara. Jlaxe ecnu mojagaH-
HBII MMEeT MpaBo kajoObl, TO U OHA UMEET 3HAUEHUE TOJIbKO
KaK CpPeJICTBO JIOBE/ICHUS 10 CBEIEHUSI BBICIIIEH BJIACTH O HeTIpa-
BWJIBHBIX JICUCTBUSIX HUBIIIEH, HO HE KaK CPEJICTBO 3aIUTHI CyOb-
eKTUBHOTO TpaBa. PaBHBIM 00pa3oM YIOBJIETBOPEHHE KaJIOObI
MMeeT 11eJIbI0 €CJIM He MoTleueHe O MOAJAHHOM, TO JIUIIb BOCCTa-
HOBJIEHHE 3aKOHHOTO 0OBEKTUBHOI'O TIOPSIJIKA, HO OTHIONb HE Ha-
PYILIEHHOTO CyObEeKTHBHOTO MTpaBa. B Takoil crcteme AeicTBYIO-
11ee MpaBO HU3BOJUTCS HA CTENIEHb KaKOrO-TO BHYTPEHHETO pe-
IJIaMeHTa, UHCTPYKIIUU ISl OPraHOB BJIACTh» 122,

3aBepiias aHanu3 KoHueniwmii XIX B. o peduiekcHON, a He
CyOBEKTUBHOW MPHpOe MyOTMYHBIX MpaB, MpUBeneM ciosa b.
A. KuctgkoBckoro, Kotopelid ormeyan: «...I". EnnnHek ykasbl-
BaeT Ha To, uTo ['epOep AJis1 CBOero BpeMeHH U CBOETO OTeUeCcTBa
OBbLIT COBEPIIIEHHO TPaB, KOT/Ia OH JOKA3bIBaJ, YTO JIUYHbBIE CBO-
601pI OCHOBAHBI JIMIIIL HA OOBEKTHMBHOM TIpaBe M HE 3aKJI0Ya-
10T B ceOe npaBa cCyobeKTUBHOTO. OJTHAKO 3TH KCTOPHUECKHE 00-
CTOSITENILCTBA, C TOYKHM 3PEHHs CYIIeCTBa JUYHBIX CBOOO/I, UMe-
10T BPEMEHHBIN U CcTyvailHblid Xapaktep. Harnportus, no ceoemy
CYIIIECTBY JIMYHbIE CBOOOMBI BCET/IA SIBJISIOTCS CYOBEKTHBHBIMU
NMyOJIMYHBIMY TTPaBAMK; UM TI0 TPEUMYIIECTBY TIPUCYIIA Ta WH-
JIVBUIYaTU3aIMs, Ta CBSA3b C JIMYHOCTHIO, KOTOPbIE COCTABJISIIOT

122 Tam xe.



OCHOBHOM MPU3HAK BCSKOTO CYOBEKTUBHOTO MpaBax» 2.

123 Kucmsixoscruii B. A. dunocodus u counonorus npasa. C. 297.



§ 1.4. CoBpeMeHHBIN 3Tan pa3BUTHS
y4eHHsI 0 CyObeKTHBHOM IpaBe, 0
COOTHOUIEHNH WHIUBU/IyaJdbHBIX
HHTepecoB (MHAUBUIYAJbHOM
CB0OOOIBI) M 00IIEeCOINAJIbLHDBIX
1 001Ierocyap CcTBeHHbIX
HHTEPECOB B 3alaHbIX CTPaHax
(mocaeansiss yerBepth XIX —
nepsble gecatuietuss XXI B.)

[Tocnenuss yerBepth XIX — nepeoie gecarwierus XXI B. —
9TO 3TAll BO3POXKAEHUS YUYEHUSI O CYOBEKTHMBHOM IyOJIMYHOM
npaBse u ero TpaHcopMaIiu B yueHre 0 CyObeKTUBHOU TPUPO-
JIe OCHOBHBIX (KOHCTUTYIIMOHHBIX) IIPaB M cBOOOJ. DTam apry-
MEHTAIM CYOBEKTHUBHOTO XapaKTepa OCHOBHBIX (KOHCTUTYIIM-
OHHBIX) TPaB W CBOOOJI C TMO3UIINIA BO3POXKAEHHON TEOPUU eCTe-
CTBEHHOT'O TpaBa; HOBBIX MPEACTABJICHUI O COOTHOIIICHUH TTy0-
JIMYHOI'O M YaCTHOIO MPaBa; HOBBIX COLIMOJIOTMYECKUX BO33pe-
HUI Ha B3aMMOOTHOIIIEHH I HTHIVBHUIA U OOIIECTBA.

Ha py6exe XIX u XX croneruit Bce OoJbliiee BHUMAHUE CTa-
JIM TIPUBJIEKaTh «(pOpMasIbHOE Pa3Myuue YaCTHOTO U MyOInYHO-



ro mpaBa» 24, ycIIOBHOCTH JieIeHUsI MpaBa Ha MyOJMYHOE U YacT-
HOE, B3aMMOIPOHUKHOBEHNE YaCTHOTO W MyOJIMYHOTO Havyasl B
npase. . ExutuHek B cBoeit padote «OoIee yueHre o rocyaap-
cTBe», omyonukoBanHou B ['epmannu B 1900 r. (nepBoe uzna-
Hue B Poccun — 1903 r.), olleHMBaeT Kak KpailHUE TEOPUU U yue-
HUS, PU3HAIOIINE «CYOBEKTUBHOE MyOTMYHOE IPABO OJIHOPOJI-
HBIM TIO CTPYKTYpE C MPABOM YaCTHBIM»; U YUEHHMS, OTPULIAIO-
1ye JiesieHre CyObeKTUBHOIO MpaBa Ha MyOIMYHOE U YaCTHOE.

Bospoxnaennas B koHue XIX — Hayasie XX crosnerusi Teopusi
VHIMBHALyaIn3Ma Kak (pruaocodckas (COMONIOrnyecKas) OCHO-
Ba COBPEMEHHOW KOHIIENIIMY CyObEKTUBHOTO MpaBa yXe «...He
IIPOTUBOIOCTABIISIET UHIUBUAYAJIbHOE HAYal0 COLMATIBHOMY U
HE CUMTAaeT, KaK B ObUIOE BPeMsi, YTO OHO U3 Ha4Yall Oe3yCIOBHO
uckmoyvaer gpyroe. Hanportus, oH cam (nHauBUIyanusm. — /K.
O.) HaCKBO3b NMPOHUKHYT COIUAIBHBIM HAYAIOM» 123,

C xonna XIX B. MHOroo6pasHbie MPOTUBOIOJIOKHBIE YUSHUSI
B (pmocopun U COIUOJIOTUU Bce OoJiee «...CXONATCS U TPH-
MUPSIOTCS B COJTMIAPHOM CTPEMJICHUM OTCTOSITh M 0OOCHOBAaTh
WHAUBUIYaU3M» 126, Tak, ¢ OMHON CTOPOHBI, HE MOJABEPraloTCs
COMHEHHUIO TOJIOXKEHUs, KOTopble ObuUTM BbIABUHYTHI B XVIII —
niepBoi nosoBuHe XIX B., — O TOM, YTO «BCSIKasl TUYHOCTh BbI-
pacTaeT M3 COIMAJILHOW Cpellbl W SIBJISETCS MPOMYKTOM OOIIe-
CTBa», UTO «OT OOIIIECTBA JIMYHOCTh ITpUOOpeTaeT OOIIUe U POJIO-

124 Ennunex I'. Yxas. pao.
125 Kuemscoscruii B. A. Punococus u conuonorus npasa. C. 298.

126 Tam xe.



BBIE YEPThI, KOTOPbIE COOTBETCTBYIOT U3BECTHOMY YPOBHIO KYJIb-
TYpPBI U IEAI0T KaKAYIO0 JJUYHOCTb U3 JaHHOM COLMAJIBHOM Cpe-
Jbl TIOXOXKEW Ha JIPYrylo JIMYHOCTh U3 TOM ke cpeabl» 127. C npy-
roii CTOpPOHBI, BO BTopo# nosouHe XIX cronerus crano obpa-
IaThCsl BHUMAHKWE HA TO, YTO MOHSITUE JIMYHOCTH «...J1aJIeKO He
MCUYEepIbIBACTCS OOIIMMU U POJOBHIMY TIPU3HAKAMH, XapaKTepH-
3yIOIIMMU B OJMHAKOBON Mepe BCe JIMYHOCTHU, COCTaBJISAIONINE
KaXyI0 JaHHYIo rpynmy. HarmpoTus, Tenepb OCHOBHBIM IPU3HA-
KOM JIMYHOCTU OBUIO MPU3HAHO TO, YTO JIENAeT KAKAYI0 JINY-
HOCTb 0€3YCIIOBHO CBOEOOPa3HOW, MHAWBUIYAIbHON W HETIOBTO-
psiorieiicst ocoobio» 28, B Hayane XX crosnerus b. A. Kucrsikos-
ckuil nucan: «Mrak, Mbl CHOBa CTOMM Tepej1 ABYMsI IPOTUBOIIO-
JIO)KHBIMH ¥ B3aUMHO JIPYT IPyTa UCKJTIOYAIOIIUMY YTBEPKICHU-
ssmu. OJIHU TOBOPAT, YTO JIMYHOCTh €CTh CaMOIIeTh, a OOIIECTBO
CpPeACTBO, JIpyTrue, HAMPOTUB, YTBEPKJAIOT, UTO CAMOLIENBIO SIB-
JisieTcst OOIIeCTBO, a IMYHOCTh CPelCTBO. .. OIIeHUB UX 3HAaYEeHUe
B chepe He (hOpMaJIbHO-JIOTMYECKUX COOTHOIIIEHUI, a PeaJibHO-
IO ’KU3HEHHOTO MPOLIECCa, MbI I0JIKHBI, HATPOTUB, IPU3HATH UC-
TUHHBIMH 00a 3TU yTBepkaeHUs. CaMOlLIeNbIo SBJIsIeTCS OHA-
KOBO U JIMYHOCTb, U OOIIIECTBO» 1%,

JlanbHeniee HapacTaHUe WAEW KOHCTUTYIIMOHAIM3MA B MU-
POBOIl MpaKTUKE B HOBOE BpEMsl BBIPA3WJIOCh B PaCIIMPEHUU

127 Kucmsxoscxuii B. A. dunocodus u couuonorus npasa. C. 300.

128 Hoeeopooues I1. H. Kpusuc coBpemenHoro npasoco3Hanus. C. 58 u ci., 291-
295, 304 u cn.; Kucmsxosckuii b. A. Punocodus u coumonorus rpasa. C. 300-301.

129 Kucemsixoscruii B. A. dunocodus u counonorus npasa. C. 302.



YyHuCJla TOCYAAPCTB, MEPEIICAIINX K YCTAaHOBJIEHUIO KOHCTUTY-
LIMOHHOW (POpPMBI B3aMMOOTHOIIEHUN TOCYAAPCTBA U WH/AWBH-
Ja. B KOHCTUTYIIMAX CTalM 3aKPEIUIAThCA HE TOJIBKO T'paXkJaH-
CKHe CBOOOBI MyOIMYHO-TIPABOBOTO MPOuisi, HO U CBOOO/BI
yacTHompaBoBoro Onoka. C Havana XX B. B TEKCTax KOHCTH-
TYLMHN NOSBWIMCh HOBBIE TOKOJIEHUS ITPAB: COLMAJIBHO-3KOHO-
MUYECKUE (BIIEpBbIE BBEACHbI Belimapckor koHcTuTymen 1919
r. B 'epmManuu, mupoKko ObUTH 3asiBJIE€HBI B COIUATMCTUYECKUX
koHCcTUTYy1MsAX, B ToM unciie CCCP u PCOCP, Haunnas c 1936
(1937), 1977 (1978) IT.); BOHUKJIO TAKOE IMOKOJIEHUE MPaB, Kak
KOJUIGKTUBHBIE TTpaBa M CBOOOIbI; PACIIMPUIICS TPAJAUIIMOHHBIA
KaTaJIor IPakJIaHCKUX CBOOOJ — JIMYHBIX U MOJIMTUYECKUX MTPAB.
He tonpko 1opuanuecku, HO U (paKTUYECKH COOTBETCTBYIOIINE
IIpaBa NOJTYYWJIN IIMPOKOE MPU3HAHUE B HOBBIX KOHCTUTYLISAX
crpad EBponbl, npuHATHIX ocsie Bropoi MupoBoii BoviHbI (KoH-
crutyuus Utamuu 1947 1. u 1p.). YKa3aHHble COOBITHS MPUIA-
JIM YYEHUIO0 O CYOBEKTUBHOM XapaKTepe OCHOBHBIX MPaB U CBO-
6011 HEOITPOBEPKMMBIN XapaKTep B IOPHIMUYECKON HayKke X X CcTo-
netrsi. BaHBIM (haKTOPOM, CTUMYJIHPYIOIIAM TPOLIECCH CyOb-
€KTUBH3AIIUM OCHOBHBIX (KOHCTUTYIIMOHHBIX) MPaB U CBOOO B
Pa3IMYHbIX CTpaHax, CTaJO MUPOKOE yUPEKIEHUE B IIEPUOL TO-
cne Bropoit MUpOBO# BOMHBI CTIENIMATN3UPOBAHHBIX CYJEOHBIX
OPraHOB — KOHCTUTYLIMOHHBIX CY/IOB, ITpeIHA3HAUYEHHBIX JJI5 3a-
HIATH KOHCTUTYITUOHHBIX TIPAB U CBOOO/ ITyTEM HETIOCPEICTBEH-
HOT'O MTPUMEHEHUSI KOHCTUTYIIMOHHBIX HOPM, B TOM 4ucie Ghop-
MYJIUPYIOIIAX OCHOBHBIE TTPaBa M CBOOOIHI.



Takum 0Opa3oM, OnKCaHHBIE BBIIIIE TIPOLIECCH SIBUJIUCH BakK-
HBIMU UMITYJIbCAMU JJI51 yTBEPKACHHS CYyObEKTUBHOW TTPUPOIbI
KOHCTUTYIIMOHHBIX ITPaB ¥ CBOOOI. A 3aKperieHre B TEKCTaxX Mo-
CJIEBOEHHBIX U 0oJiee MO3/IHUX KOHCTUTYLIMI OCHOBHBIX MpaB U
CBOOOJI, OTHOCAIIMXCS HE TOJBKO K IMyOJMIHO-TTPABOBOMY OJIO-
Ky, HO M K 4aCTHOIIPAaBOBOMY NPO(pPUIIO (COLMAIBHO-9KOHOMH-
YecKHe MpaBa), CO3JaJI0 MPEeINOChUIKM 1Sl MOAU(]UKALIMY KaTe-
TOPUAJILHOTO MHCTPYMEHTAPHS I0PUINYECKON HAYKH, & UMEHHO
IUTSI 3aMEHBI TIOHATUSI «CYOBEKTHBHOE IyOJIMYHOE MPaBO» HO-
BbIM, 0OJleée UMMaHEHTHBIM TMOHSTHEM — «CYOBEKTMBHOE KOH-
CTUTYLIMOHHOE (OCHOBHOE) IIPABO».



§ 1.5. PazBurne yyeHnus o
CyObeKTHBHOM XapaKTepe O0CHOBHBIX
(KOHCTUTYIIMOHHBIX) NIPaB 1
cB000o1 B Poccun (CooTHOmIEeHHE
CyObEeKTHBHOI0 U 00bEKTHUBHOI'0 NIPaBa.
Cy0beKTHBHOE KOHCTUTYIIHOHHOE
MPaBO KaK NPaBOOTHOIIEHHE)

B Poccuu ucropust pa3Butusi yueHusi 0 CyObeKTUBHOM TyO-
JIMYHOM TIpaBe UMeia psiji ocooeHHocTel. Bo-TiepBhIX, Hauaiach
3HAYUTENILHO TO3[]Hee B CPABHEHUU C 3alaJIHBIMUA CTpaHAMM —
¢ koHIa XIX cronerus. 1o 0ObACHAETCS ATUTEIBLHBIM TOCTION-
cTBOM B Poccuu KperocTHOro npaBa, MPU3HABABIIIErO KPECThsH
HE JIMIIOM, a BelIblo 3eMJyieBaesbia. KpernoctHoe mpaBo ObLIO
BBefieHO CyneOHuKoM 1497 r., ykazamu O 3aroBe/IHbIX JIeTax 1
YPOUHBIX JIeTaX U OKOHYaTesIbHO — COOOpHBIM yiokeHueMm 1649
r., oTMeHeHo B 1861 1.!3° Bo-BTOphIX, B Poccnu no3aHee Havai-
CSl TIOEM PEBOJTIOIIMOHHOTO JTBMKEHUSI, 0OSCIICUMBIIIECTO TIep-
BbI€ ITIarM K KOHCTUTYIMOHATM3AIMKM cTpaHbl. PaHHee (ucxoj-
HOE) KOHCTUTYIIMOHHOE 3aKOHO/ATeIbcTBO B Poccuu ObLI0 mpu-

130 Coperckmit SHUMKTONE IMYeCK i cnosapsb / iog pent. A. M. IIpoxoposa. M.: Cos.
sHmkoneaus, 1983. C. 650.



HSTO HAa BOJIHE TIEPBBIX OypKya3HO-/IEMOKPATUYECKUX PEBOJIIO-
it b B 1905-1907 rr.: Manudgect «O0 ycoBepIieHCTBO-
BaHWM rocy1apCTBEHHOro nopsiaka» ot 17 oktsaops 1905 r.; Oc-
HOBHbIE TOCY/IapCTBEHHbIE 3aKOHBI Poccuiickoit umrepuu ot 23
anpesnist 1906 r. Ho Bpemst ux ieficTBUS ObLIIO HEMPOAOJIKUTEITb-
HBIM, J10 OKTAOPHCKOU COMMATUCTAYECKON peBommormu 1917 .
B-TpeThux, «B pycCKOM IMpaBe BBUY €ro CrelUupUKU U 3aMeT-
HOT'O Yy/IeJIbHOTO Beca 00bluaeB M “OOIIMHHOrO Mpasa’ JesieHre
Ha MyOJIMYHOE YaCTHOE MPAaBO MCTOPHYECKU HE OBLIO BHIpaKe-
HO CTOJIb OTUETIIMBO, KaK B Ipyrux rocynapcrsax. Jlums B XIX
B. BHUMaHHe K 3TOMY BOIMPOCY MOIyYaeT JAOTOJIHUTETbHbIC UM-
MYJIbChl BBUJLy HAPACTAIOIIEr0 MHTEpeca MPOrpecCUBHON 00IIe-
CTBEHHOCTH K UJESIM KOHCTUTYIIMOHAJIM3MA U BBE/ICHUSI CUCTe-
MBI 3aKOHOB» 131,

HccnenoBanusm cyObeKTUBHOTO TpaBa B KoHIe XIX — Ha-
yasie XX B. MOCBSAIIEHbl PadOThl POCCHMCKMX Yy4deHbix H. M.
Kopkynoa (1853-1904), ®. ®. Kokomkuna (1871-1918), .
A. Nnpuna (1882-1954), 4. M. Marasunepa (1882-1961), b.
A. Kucrsikosckoro (1868-1920), I'. @. Illepmenesuya (1863—
1912), JI. W. Tlerpaxunkoro (1867-1931).

CorylacHO TpEACTABIEHUSM, CJIOKUBIIUMCS B POCCUMCKOU
Hayke Ha pyoesxke XIX—XX BB., o0mieTeopeTndeckast KOHIICTIHS
CYOBEKTHBHOTO IPaBa MOXeET ObITh ChOPMYIMPOBaHA HA OCHOBE
CPaBHMTEJILHOTO aHaJIM3a CyObEKTUBHOTO U OObEKTUBHOIO Ipa-
Ba. [1pu 3TOM, B COOTBETCTBUU C KJIACCUYECKUMHU 3aaTHBIMU Ka-

B! Tuxomupos FO. A. Tly6maunoe npaso: yueGuuk. M.: BEK, 1995. C. 12.



HOHaMH, OOBEKTUBHOE TIPABO UJCHTU(PHUIIMPOBAIOCH C HOPMOK
npaBa, a CyOBEKTUBHOE IMPABO OTOXIECTBIISIOCh C TPABOOT-
HolleHueM. Tak, XapakTepu3ysl COOTHOIIIEHHe OObEKTUBHOTO 1
CyOBEKTHBHOTO MpaBa, U3BECTHBIN pycckuil yuensiid H. M. Kop-
KYHOB, OTpaskasi HayYHble TEOPETUKO-IIPABOBBIE MO3ULIMU CBOETO
BpemeHu, nucai: «CyliecTBOBaHUe ITPaBa BIPAKAETCS HE TOJb-
KO B CYIIIECTBOBAaHUM IOPUINYECKUX HOPM, HO TaKKe U B CYIIe-
CTBOBAaHMU I0PUINYECKUX OTHOIIeHUH. IOpuanueckue HOpMbl U
IOpPUINUECKUE OTHOILEHUS — 3TO JBE Pa3IMUHbIE CTOPOHBI IIPa-
Ba: OObEKTUBHASI U CyObeKTHBHasA. KOpuanyeckrie OTHOIICHUS
Ha3bIBAIOTCS MPABOM B CYyOBEKTUBHOM CMBICIIE, TOTOMY UTO TTpa-
BO 1 00S3aHHOCTb COCTABJISIIOT MTPUHA/IEKHOCTh cyObeKTa. bes
CyOBEKTa OHU CYIIeCTBOBaTh HE MOTYT: M TIPABO, M 00S3aHHOCTD
JOJDKHBI HeTTPeMeHHO ObITh YbH-HUOYAb. Hanpotus, opuamnye-
CKH€ HOPMBI HE CTOSIT B TAKOM OTHOIIEHUU K CyObekTy. OHu
umeloT 6osiee 00K 1 OoJiee OTBJIEYEHHBIN XapaKTep, OHU He
IIPUYPOYEHBI K OIpeieJIeHHOMY CyObeKTY U MOTOMY, B IIPOTUBO-
MOJIO)KHOCTh IOPUIMYECKUM OTHOIIEHUSIM, Ha3bIBAIOTCS ITPABOM
B 0OBEKTUBHOM CMBICIE» 32,

4. M. MarasuHep — yueHbli, JesITeIbHOCTh KOTOPOTro OXBa-
THUJIA IEPUOJIBI TPEX pycckux peBomouuni (1905-1907, 1917 rr.)
Y COBETCKMM COLMAIIMCTUYECKUN Tepuop B ucropu Poccun, B
CBOE KHHUTe, OIMyOJMKOBaHHON B 1925 r., MpOBOIUT, HA HAIll
B3IJIs1], BeEChMa ITyOOKOe pasrpaHUueHHe MOHATUN «OO0BEKTHUB-
HOE TPaBO» — «CyObEKTUBHOE MPABO» — «3aKOH» («HOPMATHB-

132 Kopryros H. M. Jlekunu 1o o01meit Teopuu Ipasa.



HBIA aKkT» ), TpuMeHuMoe u ceroans. [1o ero onpenenenuio, 00b-
€KTUBHOE MPABO — 3TO CUCTEMA HOPM, ACUCTBYIOIIUX B JAHHOM
o0I11ecTBe; CyObEKTUBHOE TIPABO — 3TO IOPUIUYECKUE OTHOIIE-
HUS; @ 3aKOH (TaK ke Kak U «0OBIYHOE TIPABO M MPAKTHUKA TOCY-
JApCTBEHHBIX YUPEKACHUI») — ITO HE OOBEKTUBHOE MPABO, ITO
WCTOYHHUK TpaBa',

OpHUM U3 aCMEeKTOB B XapaKTEPUCTHKE CYObEKTUBHOIO Tpa-
Ba, KACAIOIIMMCS MPOBEIEHHS] €ro COOTHOIIEHUSI ¢ OOBEKTUB-
HBIM IIPABOM, SIBJISIETCSI BOIIPOC O TOM, KaKO€ U3 YKa3aHHbBIX TO-
HATUA HAJO CUUATATh NEPBUYHBIM. 110 3TOMYy MOBOMY BBICKa3bI-
BaeTCsl JB€ MPOTUBOMNOJIOXKHbIE TOUKM 3peHus. Kak nucan H.
M. KopkyHOB B cBoeii KHUre «JIekiuu 1o oO1iei Teopun mpa-
Ba» (1894), mjisd pUMCKHX IOPUCTOB «XapaKTEPHOI OCOOEHHO-
CTBIO IOPUANYECKUX OTHOUIEHWM MPEACTaBIsIaCh UMEHHO CBSI-
3aHHOCTh UX OOBEKTUBHBIM MPABOM», T. €. UX XapaKTEPUCTHKA
KaK «IpaBooOs3aHHOCTH» 134, U nasniee oH mpofomkaeT: « AKTHB-
Hasl K€ CTOPOHA I0PUIMYECKOTO OTHOLIEHM 1, TPABOBOE MPUTSI3a-
HHe, TaK MaJIo oOpaliiajia Ha ceOst iX BHUMaHKe, YTO y HUX HE BbI-
paboTaNoch MOHATHE CYOBEKTUBHOT'O ITPaBa B CMbICTIE IIPABOMO-
yus. HanpoTuB, 3anaiHOEBpONENCKUE I0PUCThl, HAUMHAS YXKeE C
IJI0CCATOPOB, MPHUIAIOT OCOOSHHOE, TJIABHOE 3HAYeHUE AKTUBHOU
CTOPOHE OTHOILIEHU 1, TPABONPUTA3AHMIO, TAK YTO HE MPABOMPHU-
TSI3aHUE OHU BBIBOIAT U3 MPABOOTHOIIIEHUs, 2 HA0OOPOT, U OT-

133 Mazazunep 4. M. VI36pannbie Tpyasl o oOieii Teopuu npasa. CII6., 2006. C.
68, 69.

134 Kopryros H. M. Jlekunu mio obimeit Teopun nipasa. C. 179.



HOUIEHUSI PACCMATPUBAIOT KaK MOCJIEACTBUS MPABOIPUTI3AHUS.
3710 0OBSCHSIETCS] CBOMCTBEHHBIM T'€PMaHCKMM HApOJaM CyObeK-
TUBU3MOM B MTPOTHBOIOIOKHOCTh OOBEKTUBU3MY JPEBHOCTH U
TEeM, YTO XPUCTHAHCKOE YYeHHE C OCOOEHHOIO CUJIOIO BBIIBUHYJIO
3HAUEHHEe BOJIH» '35,

B oredecTBEHHOM IOPUIMYECKOM JIMTEpaType Bcerga Ipu-
3HaBaJIaCh Hepa3pbIBHAsI CBsA3b CYOBEKTUBHOTO U OOBEKTUBHO-
ro npaea. OgHako B Havaje XX CTOJETUS] Pa3HbIE ABTOPHI
XapaKTepu30BaIM 3Ty CBs3b MO-pazHOMY. OJHM yTBEpXKIAIH,
9TO OOBEKTUBHOE TIPABO €CTh UCTOYHUK cyObekTuBHOTO (M. A.
NnbuH)'3S,

Jlpyrue, HarpoOTUB, CUUTAIIN, YTO BCAKOE CYyObEKTUBHOE Ipa-
BO onepexaer oObektuBHOoe. Tak, H. M. KopkyHoB mwmca:
«B mcTopuyeckoii mocnenoBareIbHOCTH He OOBEKTUBHOE TTPABO
Npe/IecTBYeT CYyObeKTMBHOMY, 2, HA00OPOT, CYObEeKTUBHOE —
oObekTuBHOMY. McTtopruueckoe pa3BuTHe BCerja HauMHAETCs C
YaCTHOTO, a He ¢ oOmiero. [loatomy paHblie co3/1aI0TCs OTEIb-
Hble CYyOBEKTHBHBIC TIPaBa, a ke MOTOM OOIIHe PeryIupyloiime
UX HOpMbI» 17,

B coBetckol nurepaType JOMUHMPOBAJIO MHEHME, UTO Tep-
BUYHBIM SIBJISIETCSI OOBbEKTUBHOE MPABO KaK OCHOBA CYOBEKTHB-
Horo. Kak mucan B 70-x rr. XX B. B. A. IlaTionuH, Kk oTiinun-
TeJIbHBIM MPU3HAKaM CyObEKTUBHOIO IMpaBa, MOMUMO IPOYEro,

133 Tam xe. C. 155.
136 Yapun H. A. Vias. paob. C. 102.
137 Kopryros H. M. Jlekunu o obmeit Teopun nipasa. C. 155.



OTHOCHTCSI TO, YTO OHO OCHOBAHO Ha HOPMax OOBEKTUBHOTO Ipa-
Ba. OMH U3 KJIACCHKOB OTEYECTBEHHOM HayKH Teopuu mpasa C.
C. AnekceeB U B CBOMX MOHOrpausx COBETCKOro Mepuosa, u
B yueOHMKe 3a 2008 . ykasbiBaeT: «Kak Obl HM ObLTM OJM3KH K
O0OBEKTUBHOMY TIPaBy CBSI3aHHBIE C HUM CYOBEKTHBHBIE MPaBa,
OHH SIBJICHU S PA3HONOPSAKOBBIE, 3AHUMAIOIIKE B IPABOBOU €W~
CTBUTEJILHOCTH CBOM, 0COOBIE MeCTa. 371eCh BaKHO HE TIOTEPATh
U3 Bujly crienuuKy oObeKTUBHOIO MpaBa Kak MHCTUTYIIMOHHO-
ro HopMaTtuBHOro oopazoBanusi. CyObeKTHBHBIE TIpaBa — HE OC-
HOBaHUE IOPUANYECKOTO PEryJIupOBaHUsl, HE UCTOYHUK IOPUIN-
YEeCKOU SHEPIUH, a Pe3yJIbTaT ee MPETBOPEHUS B KU3Hb, TOCTIE/-
CTBHE KOHKPETU3MPOBAHHOI'O BOIUIOLEHU I HOPMATUBHBIX MPEJI-
MMCAHWI B BUJIE TOUHO OIPEIC/ICHHON I0PUAMYECKON CBOOOIBI,
ee Mepbl Il 1IaHHOTO Jvia. K Tomy ke CyObeKTUBHBIE I0PUIH-
YyecKue TpaBa CyIIECTBYIOT B Hepa3JeJbHON CBSA3M C I0pUIrYe-
CKUMHU OOSI3aHHOCTSIMU, HEOTIETUMBIMU OT HUX» 38,

3aMeTuMm, 4TO B POCCUMCKOW I0PUAUYECKOM JIUTEPATYPE KOH-
na XIX — nepBbIx 1BYX AecatwieTrid XX B. JaBajiach JIUIIb 00-
eTeopeTrueckas aeuHUIMSA CyObeKTUBHOTO MpaBa.

Kak ykaspiBaer . M. Marasunep, «OHSTHE “NIpaBO” UMEET
JIBa pa3HbIX 3HaueHus. Korga Mel roBopuM: “T10 10 IpaBy MOX-
HO”, — MBI IMEEM B BUJly HOPMY IIPaBa, T. €. XOTUM CKa3aTh, YTO
JAHHOE JEeWCTBHE J0MycKaeTcss HOpMoH rpasa. Korja sxe Mbl ro-
BopuM: “4 MMelo rpaBo”, — Mbl UMEEM B BUY MPABO, IPUHA/I-
Jieallee JaHHOMY JIMILY, T. €. €10 OTHOILEHHE K APYTYM JIULIAM,

138 Anexcees C. C. Obwmast teopus npasa. C. 70.



MO3BOJISIIOIIEE €My COBEPLIMTH JAHHOE AEWCTBUE, BO3AEPKATh-
Ccs1 OT HErO WJIM MOTpedoBaTh AEUCTBHIA OT apyroro. [IpaBo kak
cucTeMa HOPM, JICUCTBYIOIIMX B OOIIECTBE WM B JAHHOM Kpyre
OTHOIIIEHU, Ha3bIBaeTCsl OOBEKTUBHBIM MPABOM... Bcesikoe xe
MIPaBO JAHHOTO JIMIIA HA3bIBAETCSI CYOBEKTUBHBIM MPABOM» ¥,
ABTOp NPUXOIUT K 3aKJIIOYEHUIO, UTO «BCSIKOE JEUCTBYIOIIEE
MPaBO MOXET OBbITh PACCMATPUBAEMO C JIBYX Pa3IMUHBIX TOUYEK
3peHusl: Kak cucteMa OOBEKTUBHBIX HOPM U KaK cucTeMa cyOb-
EKTUBHBIX TIPaB», MOIO0OHO TOMY KakK, HAlpUMep, «OJHO U TO
e CJIOBECHOE COUeTaHue “n30MuparebHOe MpaBo” MOXET O3Ha-
YaTh M CUCTEMY HOPM M30MpPaTeIbHOTO TpaBa, W JMYHOE Tpa-
BO JIAHHOTO I'pakJaHWHA Ha ydacTue B BhIOOpax» 40, Ilo okTs0-
ps 1917 r. B Poccuu, B OCHOBHOM, JIOBOJIBHO CIEP:KAHHO OLIEHU-
BAJIOCh JIPEBHEPUMCKOE JIeJIeHHe TIpaBa Ha MyOJIMYHOE U YacT-
Hoe. B 310l cBsI31 HccieioBaHusi 0COOEHHOCTEN CyObEeKTUBHOTO
nyOJIMYHOrO MpaBa, OTIMYAIOIIUX €ro OT CYObeKTUBHOIO 4acT-
HOTO TIpaBa, B POCCUICKOM 1opucnpyaeHiimu Konna XIX — Haua-
Ja XX CToJIETUs] MHOTMMU aBTOPAaMHU OLICHUBAJIUCh KaK HEMpPO-
OyKTuBHbIe. Tak, 00 M3BECTHOM PYCCKOM YUEHOM — CIelualIu-
cre B oOnactu Teopur npasa u nuBmiuctuky I'. @. Mlepiiene-
BUYE, OTHOCUTENILHO ero padoThl, onmyonukoBaHHOW B 1912 r.,
IJ1e 1aeTcst 0030p TEOPETHUECKUX YUSHUHN O COOTHOIIEHUH TTy0-
JIMYHOT'O ¥ YaCTHOTO MpaBa, B POCCUUCKOW IOPUCTIPYIEHIIUU OT-
MeuaioT: «Bo Bcex nmoaxoaax pa3idyeHue Mexly MyOIuuHbIM U

139 Mazaszunep A. M. VI36paHHBIe Tpys! IO 00mmer Teopuu npasa. C. 68.
140 Tam sxe.



YACTHBIM [TPABOM MIPOBOUTCS JINOO MO CONIEPKAHMIO PETyInpye-
MBIX OTHOIIEHUI — 9TO MaTepUaJIbHBIA (DaKTOP, OO MO MOPSII-
Ky MX 3allIUThI — 3TO (popMasibHBIE MOMeHT. PaccmatpuBas 06a
KpUTEpusl, OH AeJIaeT aKIeHT Ha X B3aMMOIPOHUKAIOIIUX CBOU-
crBax. MO0 B mpaBe Bceraa BeIpakawTcs OOIeCTBEHHBIE HTE-
PECHI, a TOCYIapCTBO ABJISAETCA YYaCTHUKOM I'PakAAHCKO-ITPaBO-
BBIX OTHOIIEHU» . OIMH 13 OCHOBOIOJIO)KHUKOB POCCUICKO-
ro rocygapcreHHoro npasa H. M. KopkyHOB Takike yka3biBal,
YTO «...BCE MOMBITKM HAUTU OCHOBAHUE JISl PA3IMUYEHUS YacCT-
HOTO ¥ MyOJMYHOrO MpaBa B Pa3iNuuy COOCPKAHUS 0OpUIIYe-
CKHX OTHOILIEHUH (T. €., o KoHuenuuu KopkyHoBa, B conepxka-
HUM CyOBEKTUBHOTO MpaBa. — JK. O.) OKa3bIBAIOTCSl HEY/IAUHbI-
Mu». OH ke orMeuan: «<HeBO3MOXKHOCTh HAalTH B COfIEP)KaHUU
IOPUAMYECKUX OTHOIIEHHH (T. €. B CyObEKTUBHOM TpaBe. — K.
O.) OCHOBaHUs1 AJIs1 pa3IMYeHus] YACTHOTO U MyOIMYHOro MpaBa
NOATBEPKIAETCSA elle U TEM, YTO UCTOPUS IIpaBa MPEeACTaBIISIET
HaM IIpUMEPbI TOTO, KaK OIHU U T€ e 10 CBOEMY COAEP:KaHUIO
OTHOIIECHUSI TOTyYaI TO YaCTHONPABOBYIO, TO MyOINYHO-TIpa-
BOBYIO (popmy. Tak, Hartpumep, B CpegHue BeKa MHOTME IpaBa
BJIACTH COCTABJIS/IM JIMIIIb ITPUJATOK YACTHOTO IIPaBa 3eMJIEBIA-
IeHUA» 142,

Bmecte ¢ TeM MOXHO Ha3BaTh M OTIEJIBHBIE IIPUMEPHI TOTO,

141 Apymionsin I. I'., bazaaii M. B. KOHCTUTYITMOHHOE NTPABO. DHIUKJIONEANYSCKUT
cioBapb. M.: HOPMA, 2006. C. 386 u np.

142 Llepwenesuu I'. @. O6mas Teopus npasa. M., 1912. C. 513-554; Tuxomupos
FO. A. Yka3. pao. C. 8.



KaK KOIJla B aHAJIM3UPYEMbIN NIEPUOJ B POCCUMCKOW HAYKe MPO-
BOJIMJIUCH Pa3BEPHYTHIE UCCIIEJOBAHUS, KACAIOIINeCcs XapakTe-
PUCTUKM CyObEeKTUBHOTO IyOImuHoro npasa. Tak, B. A. Kucrs-
KOBCKMI Ha ocHoBe u3ydenus 1pyaoB I'. Ennuneka, P. Uepun-
ra, MHOTUX APYTUX 3apyOeXHBIX U POCCHUICKHX aBTOPOB OCY-
IIECTBIJI BECbMa TIIyOOKHUI TEOPETHUECKUI aHATM3 PA3TMIHBIX
YUEHHIA O COOTHOIIICHUU HE TOJIBKO CYObEKTUBHOTO TpaBa BOOO-
11e, HO U CYObeKTUBHO-ITyOJIMYHOro TpaBa B yactHocTH ', Tlo-
JIE3HOCTh TAKOTO POJa UCCIIE0BAHUI 0OBbsICHEHa caMuM ke Ku-
CTSIKOBCKUM, KOTOPBIN CITPABEIJIUBO OTMEYAJI, YTO TAKMM 00pa-
30M CO3/IaeTCsl TEOpETUIeCKOoe 0OOCHOBAHHUE MPOIECCOB PACIIIH-
peHus «...CyOBEKTHBHBIX MPaB C IIeJIbI0 BbIpAOOTaTh I0pUaANYe-
CKHe Havasa iyl OyIyIuX COIUAIbHBIX pedhopm» 144,

[Mocne OKTSIOPHCKOH cCorManucTHIeckoi peomonuu 1917 r.
B Poccuu ObuTH BriepBbie PUHSATH 3aKOHBI, HA3BIBABIINECS KOH-
crutryiusmu, — 310 Koncruryius PCOCP 1918 r. (3atem 1925,
1937 u 1978 rr.) n Koncruryuusa CCCP 1924 r. (3atem 1936
u 1977 1r.). Bce yka3aHHbIe KOHCTUTYIIMU ObLTM MAaJIOMOIITHBI
B yactu (hOPMUPOBAHUSI IOPUINIECKUX MPEANOCHIIOK CYOBhEeK-
TUBHBIX MpaB. [Ipex e Bcero noroMmy, 4YTo ONMUPaIUCh HA HEKOH-
CTPYKTHUBHYIO, KaK MOKa3aJl JaJIbHEUIIUI ONbIT, (PUI0COCKYIO
OCHOBY. B cornacuu ¢ MapKCHCTCKO-JIEHUHCKUM YYE€HUEM, CO-
CTaBUTEJIM COBETCKUX KOHCTUTYIIUU WCXOAWIU U3 CIEAYIOIINX
MHPOBO33PEHYECKUX MOCBLIOK.

3 Kuemscoscruii . A. Punococus u conuonorus npasa. C. 291-345.

4 Kuemsixoscruii B. A. dunocodus u counonorus npasa. C. 344.



Bo-nepBbIX, U3 KpPUTUUECKOW OLIEHKU MHAWBUyaIU3Ma, po-
BO3JIAIIAJICS TIPUOPUTET OOMIECTBEHHOTO (COIUAIBHOTO) Hall
WHAUBUIYaIbHBIM. BO-BTOpBIX, OTpUIlaiach KOHLIEMIUS ecTe-
CTBEHHOTO IpaBa. B-TpeTbrx, COBETCKME KOHCTUTYLIUM B CBOEN
KOHIIETITYaJIbHOM MJIee MOJTHOCThIO OTBEPrajiu JIeJIeHUe IpaBa Ha
nyOmuaHoe 1 yactHoe. B. W. JlennH B cBoe Bpemst 3as1BIIsuT: «Mbl
HUYEro “YacTHOTO” He MPU3HAEM, IS HaC BCe B 00JIaCTU XO3SIH-
CTBa €CTh MyOJUYHO-TIPABOBOE, a HE YacTHOe» ¥, DTa mo3urius
B KOHEYHOM CYU€TE YTBEPAUIACH U B CPeJle MPAKTUKOB COBETCKOM
opucnpyaeHimu. Tak, cornacHo uccnegoanuio 0. A. Tuxomu-
pOBa, «eC/ii K MOMEHTY paboThl HaJl KHUTOU “PeBomononHas
posb npaBa u rocyaapcra” I1. Y. Cryuka (Ilpenceparens Bep-
xoBHOro Cyna PCOCP B 1923-1932 1. — 2K. O.) paznuyan ro-
CYAApCTBEHHOE, VI MyOJMYHOE, ¥ TPaKIAHCKOE, WA YaCTHOE
MpaBo, TO MO3/IHEE OH yTOuHsET: “IlJish HAC, CTOSIIIUX HA TOUYKE
3peHusi MpaBa Kak CUCTEMbI OOIECTBEHHBIX OTHOIIEHUI, TaKoe
JeJieHUe Ha YacTHOe W MyOJIMYHOe MPaBO, KOHEYHO, YCTapeso.
Ho oHo e1ie BIIOJTHE COOTBETCTBYET YCIOBHAM OYpiKya3HOTO 00-
IIECTBA, TOUKE 3peHUs1 OypKya3uH, I1e UMEHHO JIeJIeHUe Yello-
BEKA Ha rpa/IaHMHA U YaCTHOT'O YeJIOBEKa SIBJISIETCS] OCHOBHBIM
PE3yJIbTATOM PEBOJIIOLIUEN » 146,

Takum 00pazom, MyOIMYHOE TMPABO CTAJIO JOMUHAHTON BO
Bcer cucteMme coserckoro npasa. Kak numer 0. A. Tuxomu-
POB, «IyOIMYHOE MPABO UCIIBITATIO B Havyasie XX B. TpUuyMd, Ko-

5 Jlenun B. . Tlomaoe cobpanne counaenuit. T. 44. C. 398.
146 Tuxomupos FO. A. Ykas. pad. C. 18.



712 B COOTBETCTBUM C MapKCHUCTCKMM YYEHHEM O BJIacTu OOJb-
IIMHCTBA OHO, MO CYTH A€JIa, “OKPAacUi0” BCIO CUCTEMY ITpaBa
“rocy1apcTBEHHBIMU KpackaMu~ . Ero a5ieMeHThl JOMUHUPOBAIN
BO BCEX OTPAcIsAX [IPaBa U 3aKOHOJATEIILCTBA, XOTS KaK TAKOBOE
nyOIMYHOe MPaBoO HU O(UIMATIBHO, HU JOKTPUHAJIBHO HE MPU-
3HABAJIOCh» 4.

[NepcriekTUBY MyOIMYHOrO IpaBa elie 3a/10/1ro JO peBOMIOLIH-
OHHbIX cOObITHI B Poccuu Buaenu He Toabko Mapke 1 DHressc,
HO U JIpyrue Boiaolyecs yuennle. B yactHocty, . Ennunek B
CBOE BpeMSI YKa3bIBaJI, UTO «TOT MJT MHOM OOBEM YaCTHBIX CyOb-
€KTUBHBIX TpaB... HE BJIMSET Ha JMYHOCTb, HAIPOTHUB, BCSKOE
NpUpAILeHre WM COKpallleHe yOINYHbIX CYOBEKTUBHBIX IPaB
YBEJIMUMBAET WM yMaisieT JUIHOCTh» 8. B. A. KuctakoBckuit
Besienl 3a Ennmmaexom Takoke ormeuan: «Eciu B conpanucruye-
CKOM TocyfapcTBe OyJeT Cy:KeH TOT KpPYr JIMUHBIX IPaB, KOTO-
PBIi co3/1aeTCsl U 00ECIEYMBAETCSl COBPEMEHHBIM TPk JAHCKUM
MIPAaBOM, TO 3aTO 3HAUUTEJIHHO OylIeT pacimpeHa cdepa myonny-
HBIX CyOBEKTUBHBIX MPaB. DTO CUIIBHO U3MEHUT CaMOe TOJIOXKe-
HUE JJMYHOCTHU B rOCYIapCTBE, TAK Kak cesaeT ee 6osee MolIHO-
MIPaBHOM» 4.

OnHako, Kak Mokasajia UCTOpUsl, MOAOOHBIE ONTUMHUCTHYE-
CKHE INPOrHO3bl OKa3aJIMCh HecocToATebHbIMU. HeaddexTns-
HOCTb (PMIIOCO(PCKOM OCHOBBI COBETCKMX KOHCTUTYLIMM OTpPa3h-

147 Tuxomupos FO. A. Yxa3. pa6. C. 19-20.

8 Mur. no: Kucmsixoscurii B. A. ®unocodus u conuonorus npasa. C. 339.

149 Tam xe.



Jlach B HEJIOCTATOUYHOCTH COMEPKAHUS U IOPUANYECKON TEXHUKU
oopMIIeHHS TIOJIOKEHUH O TTpaBax M CBOOOIAX.

Tak, B neport coBerckor Koncturyumu (PCOCP 1918 r.)
IpakJaHCKHE rApaHTUM B OCHOBHOM MX YaCTH 3aKpEIUIsIUCh He
B BUJEe CyObEKTUBHBIX IPaB, a KaK 00s3aTeIbCTBA M TPE/IEIIbI
IIPaBOMOYMI IOCYJAPCTBEHHOM BJIACTH; 3aKPEIUISIUCh, B COOT-
BETCTBUH C TPEOOBAHUSIMU KOHIIETIIIUY ITPaBa KaK MPOIOIKEHUS
MIPABONOPSAKA, B OCHOBHOM, HE KaK MPUHAJIEKHOCTb JIMIIA, a
Kak 00s3aHHOCTH IpaBoropsiika (rocymapcrsa). Ho BeiiessiB-
IIMecs 371eCh MpaBa U CBOOO/BI ObUIA OTPAaHUUYEHBI U TI0 00bEMY
PEryJMpOBaHusl, U MO KJIACCOBOMY MPU3HAKY.

B nocneayoiux coerckux KoHctuTynusix (1936/37 rr.)
MPeyCMaTPUBAJIMChH CIIEIMaJIbHbIe TJIABBI O MpaBaXx U CBOOO-
Jax, ¥ cO BpeMeHeM OHM ObLM pacmmpensl (B Konctutynmsx
1977/78 rr.). Ho npoBo3mialieHHble B HUX paBa HE SABJIAINCh
MPUHA/IEKHOCTHIO CyObeKTa U 1O (pOpMATIbHO-IOPUINIECKUM
MOKa3aTesisiM, U TIOCKOJIbKY MX OCYIIeCTBIIEHUE OJIOKMPOBAJIOChH
OJHOTIAPTUITHBIM HEJJIEMOKPATUYECKUM PEKUMOM.

B CCCP nepuona npasienus U. B. Cranuna, Korjga umenu
MECTO MacCOBbIE HApyIIIEHHsI MPaB U CBOOO/ KaK UHAUBUAYAITb-
HBIX JIMII, TAaK U LEJIbIX HAPOIOB, B TOM YMCJIE BAXKHEHUIIIETO U3
MpaB — [paBa Ha KU3Hb, B YCIOBUSIX aBTOPUTAPHOTO, PETIPECCHB-
HOT'O peKuMa BO3HUKJIM HUTMIMCTUYECKHUE TEHICHIIMA OTHOCH-
TEJIbHO MOHATHS CyObEKTUBHOIO MIPaBa U B CAMOM HAY4YHOU Teo-
pun. B cooTBeTCTBYIOIINE IECATUIETUSI €€ UCTOPUM CTABUJIACh
NIOJl COMHEHHE JIake OOIIeTeopeTHIecKasi KOHIENIUs CyObeK-



TUBHOTO TIPaBa, He TOBOPsI ke 00 000CHOBaHUM CYOBEKTUBHON
MPUPOJbI KOHCTUTYIIMOHHBIX TPaB.

ITo nanubiv H. Y. Maty3o0Ba, «B Poccum B cOBETCKMI MEPUO/L
oreyecTBeHHOM uctopuu (10 50-x ronoB XX CTONETUS) B IOpU-
JVYECKON JIUTepaType BOKPYT MOHATHSI CYOBEKTUBHOTO IMpaBa
HE pa3 BO3HUKAJIU CIIOPBI, BLICKA3bIBATMCH COMHEHUSI TIO TIOBOY
caMoi HEOOXOIMMOCTH 3ToM Kateropuu. OHO BpeMs OHa Oblia
00BSIBJIEHA YCTapeBIlel U HEHY)KHOU B Hayke» ',

[Mocne XX cwe3na KIICC, Ha koTOpoM Obla MpPUHSATA pe-
30/monus O KyJbpre JinyHoctu CTanvHa, re moaBepragach Kpu-
TUKE yKa3aHHas MPaKTHKa, «BOMPOC O “Herenecoo0pa3HOCTH”
MIOHSATHUSI CYOBEKTUBHOIO TPaBa, Kak SIKOOBI HE MPUCYIIETO CO-
BETCKOM ITPABOBOI HayKe, y:Ke He MogHUMaIcs». HarpoTtus, «B
1955 r. xypHan “CoBeTckoe rocy1apcTBo ¥ IpaBo” B OOHOU U3
CBOUX PEaKIIMOHHBIX cTatet mucan: “CreayeTr Npu3HaTh riry0o-
KYyIO OIIMOOYHOCTH IMOMBITOK “JMKBUIUPOBATH” CAMYIO KaTero-
pHIO CYOBEKTUBHOIO TTpaBa 1mof, pjraroM sikoOsl O0PbOBI C BIIUS-
HIEeM “OypXya3Hoi opuctipyaeHnun” ... CoBeTCKoe mpaBoBe/ie-
HHE He JIOJDKHO OTOpachiBaTh, a ITyOOKO U BCECTOPOHHE pa3pa-
0aTeIBaTh KaTeropuu CyObeKTHBHBIX TpaB» 13!, OgHako B 1950—
1960-x rT. B COBETCKOH IOpUCTIPYACHIINK yTBEPXKIAETCS 0OIIIe-
TeopeTruecKasi (IMBWJIMCTHYECKAsH) KOHIIENIUS CYyOhEKTUBHO-
ro MpaBa, COrJIACHO KOTOPOUM U B COOTBETCTBUHU C KJIaCCUUECKU-
MU IIPE/ICTaBIEHUSIMU CYOBEKTUBHOE MPABO XapaKTepU30BaIoCh

150 Mamysoe H. H. CyopextusHble mpasa rpaxgad CCCP. Caparos, 1966. C. 10.
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Kak MpaBo, MpUHAJJIekaIee KOHKPETHOMY CYOBEKTY U BO3HH-
Kaoliee B KOHKPETHBIX MPAaBOOTHOIICHUSIX.

[To MHEHUIO OTHOTO M3 BEYIIUX TEOPETUKOB COBETCKOTO I1e-
puona O. C. Uodde, cyObeKTUBHOE MTPABO — ITO MPABO, B KO-
TOPOM YIIPAaBOMOYEHHOMY CYOBEKTy MPOTUBOCTOUT KOHKPET-
HBIIA CYOBEKT C KOPPECTIOHAMPYIOIIEN 00sI3aHHOCTBIO, «CYyOBEK-
TUBHOE TPABO, B3SITOE BHE MPABOOTHOIICHUSI, UCKTIOYEHHOE U3
HEro, IpeBpaliaeTcs B HUUTO, B “COIMAIBHBIN HY/IB” 192, TTomo0-
HbIE Y3KOIMBUIMCTUYECKUE OTTpeieIeH s CYObEeKTUBHOTO ITpaBa
HE OTpaXxkaji OCOOEHHOCTel cofiepKaHu sl TIOHSATHIHOTO ammapa-
Ta UHBIX, CPABHUTEJILHO O0JIee MOJIOJBIX OTpaCield POCCUICKOTO
npaBa — B YACTHOCTH, KOHCTUTYIIMOHHOTO.

C no3uiuii MeToIoNOruy IIMBUJIMCTHYECKOTO MOAX0a KOH-
CTUTYIIIOHHBIE TIpaBa ¥ CBOOOJIbI B COBETCKHIA TIEpHOJT He OOHA-
PYKMBAJU MIPU3HAKOB CYOBEKTUBHOT'O MPaBa, a UMEHHO:

— peanu3anysi HOpM o mpaBax u cBooomax B CCCP
JOITyCKaJlach HE HEMOCPEICTBEHHO, a TOJbKO COBMECTHO
C KOPPECHOHJMPYIOIIMMH UM HOPMaMM HMHBIX OTpacien
1paBa;

— KOHCTUTYIIMOHHble mpaBa U cBoOoapl B CCCP He
MOIJIA HEMIOCPENICTBEHHO 3aIlIUIIAThCS B CY/aX;

— MOBEJIEHYECKOE COJePKaHNe KOHCTUTYIIMOHHBIX HOPM
0 TpaBax U cBOOOAAX BO BCEX CTpaHaX M BO BCE BpeMeEHa
opmynupyercss HamOonee IMPOKO, €MKO M TIOITOMY
MeHee OTYETIMBO, KOHKPETHbIE OOS3aHHOCTU CyOBEKTOB

152 Hogpgpe O. C., Llapeopoockuii /. M. Yka3. pa6. C. 229.



KOHCTUTYHMOHHBIX IIPpAB U CB060)1 B HUX HE OIPEACIICHDI.

B stoii cBs13u nonroe BpeMs (10 kKoHIa 60-x rr. XX B.) o011e-
IPUHSATON B COBETCKOW I0PUIMYECKON HayKe, M0 CBUIETEIbCTBY
psina aBTOPOB, OblJTa XapaKTEPUCTUKA KOHCTUTYITMOHHBIX MTPAB 1
00s13aHHOCTEH KaK 3JIEMEHTOB HX ITPaBOCIOCOOHOCTH. B yacTHO-
ctu, 06 tom nrcan B 1972 r. JI. JI. BoeBonuH: «XapaktepucTu-
Ka KOHCTUTYIIMOHHBIX MPaB U 00sS3aHHOCTEN IpakaH Kak Je-
MEHTOB MX MPABOCTIOCOOHOCTH B TEUEHHE AJTMTETHFHOTO BpEMEHH
Obl1a OOIIENPUHATON B HAILEH JIMTepaType. DTa MbICIb COBEp-
IIEHHO OIPE/IEJIEHHO BBICKA3aHa B IEPBOM yUeOHHKE IO TEOPUU
rocy/lapcTBa U Ipasa, BbllLeAIIeM nociae npuHaTiusa Konerury-
uun CCCP, u 3areM ITPOYHO yTBEPAWIACh BO MHOTHMX APYIMX
n3aHuAx. “Bee npaBa M 00A3aHHOCTH, YCTAaHOBJIEHHBIE TJIaBOK
X Koncrurynuu CCCP 1936 r. (mpaBo Ha Tpya Ha 0Opa3oBaHue
M T. I.), — CKa3aHO B 9TOM y4eOHUKE, — BXOIAT B MPABOCIIOCO0-
HOCTH Tpask/ian”» '3, YIoMsIHyTOe MoNoXeHue MoIepKUBAETCS
Y JIO CUX TOp OTJEIbHBIMU aBTOPAMHU.

B nporiecce «cyObeKTUBU3AINI» KOHCTUTYIIMOHHBIX MPaB U
cBobon B Poccum #, COOTBETCTBEHHO, B Pa3BUTHM YUYEHHUS O
CYOBEKTUBHOW TPUPOAE KOHCTUTYIIMOHHOTO IMpaBa (CBOOOIIBI)
MOKHO BBIJIEJIUTh JBE BOJIHBL:

— 60-e r. XX B. (nepuog aemokpatuzaiuu B CCCP,
TOCJIE/IOBABIINEN B CBsi3u ¢ mpuxomoM K Biactu H. C.
Xpyuiesa);

153 Boesooun JI. J. KoHcTutyrmoHHBIe TIpaBa ¥ 00S3aHHOCTH COBETCKHUX I'PaXIaH.
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— 90-e rr. XX B. (HauaJo pagUKaJIbHOW JIOMKHU
COBETCKOIO COLMAJIMCTUYECKOTO PEKUMA, MPEANPUHATON
M. C. TI'opbayeBbIM TIOCIIE BCTYIUICHHUSI €r0 B JOJKHOCTh
I'enepanbhoro cexkperapst LIK KIICC).

C koHua 1950-x — Hayasna 1960-x 1T., CO BpEMEH XpyILEBCKOU
«OTTeMNeNru», B YCIOBUAX HavaBIIEHCs JeMOKpaTU3alliy, Mocie
OCYXKXJEHHSI TOTAIUTAPHOTO cTasiMHCKoro pexuma, B CCCP Ha-
Yajiach HEKOTopas MoMyJ/isipu3alus ujieil OCHOBHBIX ITPaB U CBO-
6om. B 31oii cBsi3m, 1o ceuaerensctBy JI. /1. BoeBonuHa, ¢ Hava-
na 1970-x rr. c10XUIUCh 1BE MPOTUBOIOIOKHBIE TOUKU 3pEHUS
0 XapakTepe 3anrcaHHbIX B KOHCTUTYIMHU MpaB v 0OSI3aHHOCTEN.
«CTOPOHHMKYM OJHOM M3 HUX OTPHULIAIOT CYOBEKTUBHBINA XapaK-
Tep KOHCTUTYIIMOHHBIX MpaB 1 obs3aHHOCTel. Harpotus, mpu-
BEPKEHIIbI IPYTOi — peIIMTEIbHO BBICKA3bIBAIOTCS 32 TPU3HAHKE
32 HUMM Takoro kadectBa. Eciu B HelaeKoM MPOILIOM Mep-
Basl TOYKA 3peHHs1 OblIa TOCMOCTBYIOIIEH, TO Tenephb, BUIUMO,
OOMNBIIIMHCTBO 33 TEMHU, KTO OTCTAMBAET CYObEKTUBHBIN XapaKTep
KOHCTUTYIIMOHHBIX MpaB U 0Osi3aHHOCTEW» 154, B 001mieit Teopun
rocy/1apcTBa U Mpapa CTajia pa3padaTeiBaThCsl HOBAsK KOHIICTIIHS
CyOBEKTHUBHOTO MTPaBa, yYUTHIBAIOIIAsI €T0 OCOOEHHOCTH BO BCEX
OTpAaCIIsIX MpaBa — B YACTHOCTH, HE TOJIBKO B IUBUJIMCTUYECKOM,
HO M B KOHCTUTYIIMOHHOM TIpaBe.

Kak ceunerenscrByer [I. M. Yeyor, no cocrosinuio Ha 1968 1.
B 1opuandeckoil Hayke B CCCP npou3onuio pazMexeBaHue Ha-
YUYHO-TEOPETHUYECKUX TIO3UIMIA O IOHATUM CyObEKTHBHOIO Ipa-

154 Boesooun JI. JI. Vkas pao.



Ba. Bce Oosiee 4eTKO ckianpiBaoTcsa aBe KoHuenmu. Corsac-
HO OJIHOW M3 HUX, CYOBEKTHBHOE MPAaBO BO3HUKAET HA OCHOBE
HOPMbI OOBEKTHBHOTO TPaBa, MPABOCIIOCOOHOCTH U IOpUaANYEC-
cKoro (hakTa, sIBJsIsICh B KOHEUHOM UTOre 3JIEMEHTOM IPaBOOT-
Homenus (H. I'. Anekcanapos, O. C. Nodde, A. B. MurikeBuy,
IO0. K. Toncron, M. [I. apropoackuu u ap.). CornacHo apy-
O KOHIIETIINH, CYObEKTUBHOE MIPABO MOKET BOZHUKHYTh HETIO-
CPE/ICTBEHHO U3 3aKOHA, CYIIIECTBOBATh BHE MPABOOTHOIICHUS,
€My MOTYT ¥ HE COOTBETCTBOBATh KaKUe-TMOO KOHKPETHBIE 00sI-
3aHHOCTH Japyrux jmi (. M. I'enkun, C. ®@. KeuekpsiH, [. A.
Kepumos, A. C. INamkos, O. B. CmupHoB, L. A. AMnonbckas
" Hp')lss-

Hapsiny ¢ 3TuMu qByMsI KOHIIETIIIUSIMU, B I0PUAMYECKON JIU-
Teparype 1970-x rr. ObUIa pa3paboTaHa emie OfHa, TPEThsl KOH-
eI IOPUIUIECKON MPUPOIbI OCHOBHBIX TIPaB M CBOOOM — C
MO3ULIMI TEOPUM OOIIEPEryISITUBHOTO (0OIIEro) MpaBOOTHOIIIE-
Hus. Cpeau co3faresiei JaHHOM TEOPUU MOXHO Ha3BaTh TaKMX
aBTopoB, kKak C. C. Anekcees, H. 1. Mary3sos, . ®. Ps6ko,
ap. B ceoe Bpems 1. ®. Pga0ko ormeuan: «Kpome KOHKpETHbIX
MPABOOTHOIIIEHUI, BOHUKAIOIIUX B PE3y/bTaTe IEHCTBUS TAKUX
MIPABOBBIX HOPM CJI/IyeT pa3auyaTh U HanOosee oOIue mpaBo-
OTHOIILIEHU 1, KOTOPbIE HAIPABJIEHBI HA PETYJIMPOBAHUE MTOCTOSTH-
HO CYIIIECTBYIOIIHMX U BCEOOBEMITIONIUX OOIIECTBEHHBIX OTHOIIIE-

55 Yeuom /1. M. CyObexTuBHOe 1paBo u (hopmsl ero 3ammTsl. J1., 1968. C. 20; Muy-
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HUH, OXBaTBIBAIOIINX BaKHEHIIIE CTOPOHBI XU3HU. Takue 00-
1I1e, BCEOOBEMITIONTHE TPABOOTHOIIICHH S BBI3BIBAIOTCSI JICHCTBY-
€M, [JIAaBHBIM 00pa30M, KOHCTUTYITMOHHBIX HOPM, a2 KOHKPETHBIE
MIPABOOTHOILIEHUSI SIBJISIOTCS CIIEICTBUEM, KOHKpETU3aluen 00-
IIUX MTPABOOTHOIIEHHUI U COOOPA3YIOTCS C MOCTEAHUME» 16,

C. C. AnekceeB 0c000 MOTUEPKHUBAJ 3HAUYECHHUE Pa3padbOTKH
TEOpUH OOITIe-PeryJIATUBHOTO MPABOOTHOIICHUS ISl 0OOCHOBA-
HUS CYyObEKTUBHOUN MPUPO/Ib KOHCTUTYIIMOHHBIX MPaB U CBOOO]I.
On nmcan: «Bonpoc o npupone oOmux mnpaB U 00sS3aHHOCTEN
B COBETCKOW IOPUAMYECKOM JIUTEpAType B JOCTATOYHOM CTerie-
HU enie He u3yueH. [Ipuyem psij aBTOpPOB paccMaTpUBAIOT MX
KakK MpaBa ¥ 00sI3aHHOCTH “BHE ITPABOOTHOIIEHUIA ™ WJTH K€ TOJTb-
KO KaK “9JIeMeHTHI” MPaBOCYOBEKTHOCTH, T. €. B BUE MPEJIO-
CBUIKM MPABOOTHOIIIEHUI. BMecTe ¢ TeM ecTh OCHOBaHUsI OTCTa-
WBaTh U MHOW BapuaHT 0OCYKIaeMOro BOITPOCA — XapaKTepH30-
BaTh OOIIKe MpaBa U 00SA3aHHOCTH TaKKe B COCTaBE MPABOOTHO-
IIIEHUH, HO MPAaBOOTHOIIIEHNH OCOOBIX, 0UeHb CBOe0Opa3HbIX. Bo
BCSIKOM CJTydYae, CYIIECTBEHHOE 3HAYeHUE MPUHAIJICKUT 000C-
HOBaHMIO TOTO TEOPETUYECKOrO TOJIOKEHUSI, YTO TIpaBa M 00sI-
3aHHOCTU TPaXk[JaH, YCTAHOBJICHHbIE HA OCHOBE KOHCTUTYIIMOH-
HBIX HOPM, — 9TO He IeKJIapaIi, He MPOCTO MPEANIOCHUIKH CyOb-
EKTUBHBIX IOPUIUIYECKUX TIPaB U OOSI3aHHOCTEH, a CaMu — TIOfI-
JIMHHBIE CYyOBEKTUBHBIE MpaBa U 0OSI3aHHOCTHU (XOTSI U 0COObIe,

156 pagico H. ®. O coorromennn MPaBOBOI0 CO3HAHMSA, IIPABOBBIX HOPM U ITPABO-
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cBoeoOpasHbie). Ho kakum 00pa3oM BO3MOKHO 0OOCHOBATh YKa-
3aHHOE TOJIOKEHHE, €CTM He 00palarhcs K TaKOW 0OIIel 1opu-
JIMYECKOU KaTeropuu, Kak MpaBoOTHOIIEHHE ?» 17,

[To muenuto C. C. AnekceeBa, MPaBOOTHOIIEHUS TPE/ICTaB-
JIAIOT COOOM NOBOJIBHO CJIOXKHBIA MexaHu3M. «OHHU COCTOAT U3
HECKOJIBKMX “CJIOEB” ITPABOOTHOLLEHWM, KOTOpBIE B3aUMOICH-
CTBYIOT JIpYT C JpyroM... IlepBbli1 “c10M” MpaBOOTHOIIEHUI B
npoliecce MPaBOBOTO PEryIMPOBAHUS — 3TO OOILIEpPeryisiTUB-
Hble TPABOOTHOIIEHUs ... OOIIeperyisaTuBHbIE MPAaBOOTHOIIE-
HUSI BBITIOJIHSIIOT B OCHOBHOM (DYHKIIMIO MO 3aKPEIUIEHUI0 Kpy-
ra CyObeKTOB COBETCKOTO IpaBa, UX OOIIErO IPUIMUECKOrO Mo-
JIOXeHus], cTaTyca. BmecTe ¢ opyuAMuecKMMI HOpMaMy OHU 00-
Pa3yloT Ty OCHOBY, HAa KOTOPOH 3aTeM CKJIaJbIBAIOTCS MHOTO-
YKCJIEHHBIC U Pa3HOOOPA3HbIE KOHKPETHBIE PETYJISTUBHBIC Mpa-
BOOTHOIIIEHHS. .. OHM HE UMEIOT TOYHOHN “TIOMMEHHOI~ WHIWBU-
Jdyanus3aiuu 1o cyobekTam. [l ux BOZHUKHOBEHUS He TpeOy-
€TCsl UHBIX OOCTOATENHCTB (IOPUAMYECKUX (DAKTOB), KPOME CY-
IIECTBOBAHMSI CAaMOTO OOBEKTA — HOCUTEJNSI OOIIEro MpaBa WM
o0me 00s13aHHOCTH» 38, OOOCHOBBIBasI CYOBEKTUBHBIA Xapak-
Tep KOHCTUTYIIMOHHBIX IpPaB U CBOOOM, UX CBSA3b C MPaBOOT-
HOIIEHUSIMU OCOOOT0 poAa — OOLMMHM, OOIIEperyIATUBHBIMU
npaootHowmenusamy, C. C. AjnekceeB ykasbiBasl Takxke: «Ecim
HE BUETh, YTO OOIIMM MpaBaM Ha IMOJOXKUTEIbHbIE AEUCTBUS
KOPPECHOH/IMPYIOT OOsI3aHHOCTU BO3IEP/KUBATHCS OT HapyIe-

57 Anexcees C. C. Obmas teopus mpasa. C. 143-144.
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HUS CyObEKTUBHBIX IPaB, a OOIIMM OOSI3aHHOCTSIM — ITPaBO TPe-
00BaTh MCTIOJTHEHHSI ITUX OOS3aHHOCTEH. ..», TO MOKHO 3aKJIIO-
YHTh, YTO OOIIEPEry/IATUBHBIE OTHOIIIEHHS «3TO He KOHKPETHbIE,
VH/IMBUyaJIM3UPOBAHHbIE CBSI3U MEK/1y HEOIPEIeJIEHHBIMU JIH-
am, a cneliuguyeckoe COCTOSIHUE, B KOTOPOM HAXOIUTCS JaH-
HBIIA CYOBEKT U KOTOPOE OMpeiesisieT ero ooliee NoJoKeHue 10
OTHOIIICHHUIO KO BCEM JIPYTUM JIIaM» 1%,

Kak yxe ykaspiBasioch, ¢ 90-x rr. XX B. B Poccun BO3HUK-
JIa HOBasl BOJTHA MTPAKTUYECKOU MIMPOKOUN CYOEKTUBHU3AIIUN OC-
HOBHBIX (KOHCTUTYIIMOHHBIX) TIPaB U CBOOOJ ¥ Pa3BUTHS HAYY-
HOW TEOpHUH O CYObEKTUBHOU MPUPOJIe KOHCTUTYIIUOHHBIX MPaB
¥ cBOOO/A. DTO Bpemsl Havajla paAuKaJIbHBIX MPeoOpa3oBaHMiA
COBETCKOI'0 COLMAIMCTUYECKOrO pekuMa, npeanpuaTeix M. C.
['opbGayeBbIM B CBSI3U C €r0 BCTYIUIGHHMEM B JOKHOCTH I eHe-
panbHoro cekpetapsi LIK KITCC. C 3Tux cOOBITHI OTCUMTHIBALT-
Cs1 COBPEMEHHBIM (HOBEMILIMI) 3Tall UCTOPUU Pa3BUTUS TEOPUU
¥ TIPAKTUKH KOHCTUTYITUOHHBIX MTPaB M CBOOOJI, KOTOPHIA MOXKET
OBITH ONpe/iesieH Kak oOpalleHre K YHUBEPCAIbHBIM MeKIyHa-
POZIHBIM CTaHAAPTAM ITPaB.

dunocopckMU OCHOBaMU CTUMYJTMPOBAHU S ITPOLIECCOB LIU-
POKOU CYOBEKTHBHU3AIIMN OCHOBHBIX (KOHCTUTYIIMOHHBIX) TIPaB
U cBoOox sSBWIHCH caenyomue. Bo-nepeoix, B Poccun ¢ 90-x
IT. XX B. FOCMOJCTBYIOLIMM CTJIO YYEHHUE O €CTECTBEHHOM IIpa-
Be. [IpnyeM He TOJIBKO B HAayKe, HO U B O(PUIIMAJILHON MTPAKTH-
Ke B cepe KOHCTUTYIIMOHHBIX (OCHOBHBIX) MpaB U cBoOOI. B

159 Anexcees C. C. Obumas teopus mpasa. C. 142, 143.



Jlexyapanyy mpaB U cBOOOJ YyesioBeka v rpaxaaniuaa B PCOCP
ot 22 Hos10ps 1991 1. (ct. 1.1), Koncrurymyu P® ot 12 nexad-
pa 1993 r. (n. 2 cr. 17) 3aKpemieHo, 4TO «OCHOBHBIE IIPaBa 1
CBOOO/IbI YEJIOBEKA HEOTUYKAAEMbI M IIPUHA/IJIEKAT KaKIOMY OT
poxaeHus». [Ipu3HaHue KOHCTUTYLIMOHHBIX MPaB HEOTUYXJae-
MBIMH — BaXXHBIN (DaKTOp HApAIIMBAHUS MTPOIIECCOB UX CYOBEK-
TUBU3ALIMY.

Bo-BTOpBIX, B aHAIM3UPYEMBIN NIEPUOJL O(PULIMAJIBHO ITPU3HA-
HO HOBOE€ COOTHOIIIEHUE UHIMBU/YaJIbHOTO Y COLIMAJIBHOTO Ha-
Yaj B TOCYJapCTBEHHOM YCTPOKCTBE, TMperoaraolee mpeoo-
JIaJaHWEe MEPBOTO, U 3TU HOBBIE NPEJCTABJICHUS BOIUIOIIEHBI B
coziepkaH1M KOHCTUTYLIMOHHOIO 3aKOHoAaTebeTBa. B KoHeru-
tyuuu P® 1993 1. (cr. 2) BriepBble YCTAaHOBJIEHO, YTO UMEHHO
«YEJIOBEK, ero mpaBa ¥ CBOOOBI SBJISIOTCS BBICIIEH IIEHHOCTBIO.
[Tpu3HaHue, coOmoeHre 1 3aluTa MpaB U cBOOO] YeloBeKa 1
rpaxJaHuHa — 00sI3aHHOCTb rocyiapcTBa». B To ke Bpems cyOb-
eKTUBHBIA XapaKTep KOHCTUTYIIMOHHBIX IPaB U CBOOOI, coryiac-
Ho Koncrurym P® 1993 r., o6ecneunBaercs TeM, 4TO Mpeo-
JIaraeTcsl UX OCYILIECTBJIEHUE B CUCTEME OTHOLIEHUM C IPYTUMHU
JIOJbMH, T. €. OTPAaHUUYEHNE UX STUMU OTHOLIeHUAMU. B 1. 3 cT.
17 Koncrurynuu roBoputcsi: «OcyInecTieHue mpaB U CBOOON
YeJIoBeKa He TOJKHO HapyIaTh MpaBa M CBOOOIBI APYTUX JIHILI».

B coBpeMeHHON pOCCHMUCKOW HayKe BBICKA3bIBAETCS IPENIO-
CTepeXEeHUE O HeJOMyCTUMOCTH 3a0BEHUs OOIIECTBEHHOMN MpPU-
ponpl yesnoBeka: «He ciemyeT MCKyCcCTBEHHO a0COMOTU3MPOBATh
“IMYHOE HAYasno” B OOIIECTBE W OPraHUYECKH MPOTHBOIOCTAB-



JIATh MPAaBO U MHTEPECHl YEJIOBEKa U I'paxJaHMHA MHTepecam
oOmiecTBa W rocynapcTBa» ' qadbl He TPUATH K <«IIOJTHOMY
000CO0JICHUIO MHAUBUAYYMa OT CBOETO poja» 01,

B-TpeTbnx, 0COOEHHOCTBIO COBPEMEHHOTO 3Tana pPa3BUTHS
yUeHHsI O CYyObEKTMBHOW MPHUPOJE KOHCTUTYIMOHHBIX MPaB U
CBOOOI SIBJISIETCS BO3BpAIIEHUE K TUCKYCCHU O JIEJTUMOCTH TIpa-
Ba Ha myoruHoe 1 yactHoe. Kak ykasbiBaet 0. A. Tuxomupos,
«KpymnHeiine npeodpazoBanusi B Poccuu u rocyaapcrax Bo-
crouHoit EBporbl B koH1Ie 80-X — Havasie 90-X rofgoB U COKpyIIie-
HUE TOTAIATAPHBIX OCHOB T'OCYJAPCTBEHHOCTH JJAJI MOBOJ MO-
BECTH “aTaky” Ha OTpaciy MyOJUYHOro MpaBa, KOTOPbIE CTAJIH
CBA3BIBATb TOJILKO C TOTAJIMTAPHBIMU, ABTOPUTAPHBIMU IIPOSIB-
JICHUSIMM, U TIPU BCEU OINMpPaBAAHHOCTU TAaKOHM CBS3M €e KpaiHe
MpeyBeIMYWIN. .. HameTniicss HOBbI Qyalu3M — 4aCcTHOE Mpa-
BO PacCMaTpHUBAETCS KaK IVIaBHbIM (DAKTOP M HOCUTEJb MPABO-
BOro mporpecca...»'%2, Tak, B Poccuu B nexkadpe 1991 r. Obi1
co3aan MccnenoBarenbCKuid LIEHTP YaCTHOT'O MpaBa, yCTaB KOTO-
poro ytBepxkaeH pacniopsikenueM [Ipesunenta PO or 14 wons
1992 r.163

Haubonee sipkuii npeacraBuTeNb STUX B3MISAI0B Mpodeccop
C. C. AsiekceeB yTBEepXk/JaJl, YTO UMEHHO YACTHOE IMPABO «...
BBIPAXKaeT OCOOBIN MPABOBOU CTPOW ¥ IOPUIUIECKUN TOPSIOK,

160 Tuxomupos I0. A. Tlyomuunoe nipaso. C. 24.

161 Fezenn. TlomuTueckye npousBenenusd. M., 1978. C. 176.
192 Tuxomupos 1O. A. Yias. pab. C. 20.

163 Cm. 06 s1OM: Tuxomupos FO. A. Yka3. pa6. C. 23.



NOCTPOEHHBIN Ha CBOOO/E yesioBeKka. B yacTHOM npase, B OT/u-
qre OT MyOJIMYHOTO, YeJIOBEK CaM, Ha OCHOBE CBOMX €CTECTBEH-
HBIX [IPaB U B CBOMX MHTEPECAX CTPOUT CBOU IOPUANYECKUE OT-
HoIIeHUs (T. €. cyObeKTuBHbIE npaBa. — /K. 0.). OT Hero, a He OT
rOCy/IapCTBa UCXOIUT BCE “IOPUAMYECKOE”. A OTCIOIa U COKPY-
IIMTENbHbIE BBIBOABI 00 OTCTaBaHWU MyOIMYHO-TIPABOBBIX WH-
CTUTYTOB, O HEOOXOMMOCTH OTKA3aThCsl OT MPABOBOM CHUCTEMBI,
I71e JOMUHUPYIOT IMyOJIMUHbIE HaYasla U «IJIABEHCTBYIOT KOHCTH-
TYLIMOHHBIE BOIIPOCHI, YIIPaBJI€HUYECKHE MPOOJIeMbl, YTOJIOBHBIE
npecienoBanus u T. . He myOniaHoe, a yacTHOE, rpakaaHCKOe
npaBo OyJeT Ha NepBOM MecTe B HOBOM MpaBoBoil cucrteme. OT-
Clofla TE3UC: TIPABO TOJILKO TOIZA MpaBo, KOIAa B HEM BBICOKOE
MECTO 3aHMMAET YaCTHOE NPaBo. I paxkJaHCKUI KOJEKC — CBOETO
pona KOHCTUTYIMS TPaKIAHCKOTO OOIIecTBax» 64,

B cepeaune 1990-x rr. 1o noBogy ykazaHHOM TpakToBku fO.
A. TuxomupoB nucai: «Pe3koe BO3BBIIIEHME YACTHOTO MpaBa
3a CYET MPOTUBOIIOCTABJICHUS M YMAJIEHUs PO IMyOJINYHOIO
IIPaBa YpeBaTO HEJOOLIEHKON BHYTPEHHUX CBA3EU MEKAY HAMU.
YacTHoe npaBo HE MOXKET CYIIECTBOBATh Oe3 MyOJIMYHOro Ipa-
Ba, €r0 MHCTUTYTOB. DJIEeMEHThl MyOJIMYHOIO IpaBa Bce IIyOxe
IIPOHMKAIOT B TKaHb OTPACiIEN YaCTHOI'O IIPaBa, MEHSAETCS MIOHU-
MaHue MyOJIMYHOCTH B OOIIECTBE, YTO JOKHO 0OECTIeUUTh Ma-
PUTET YaCTHOTO M MyOIMYHOTO Havau» 163,

164 Anexcees C. C. He IIPOCTO MpaBo — yacTHoe npaso // Nzeecrus. 1990. 19 okr.;
On dice. Hamt mianc // Hosblid mup. 1993. 25 mas.

165 Tuxomupos FO. A. Vkas. pa6. C. 25.



[loxoxe, 4To mepBble 25 JIeT paJuKaIbHBIX MOCTCOBETCKUX
pedopMm B Poccun, CBA3aHHBIX C MEPEXOAOM K PIHOYHOM KO-
HOMHUKE, MOATBEPK/IAI0T STOT MPOrHO3.

3aMeTHBIM I1aroM B HalpaB/IeHUH CyObEeKTUBU3AIIUM OCHOB-
HBIX (KOHCTUTYIIMOHHBIX) MpaB U cBoOod B Poccuu cramu Tpu
Ba)KHBIE HOBEJUIBI, CBSI3aHHBIE C PACIIMPEHUEM CYJeOHON 3alllu-
Thl KOHCTUTYIIMOHHBIX TIpaB. Bo-niepBbix, ObUT yupekjieH KoH-
crutyunoHHbl Cyn P® kak crienain3upoBaHHbIA OpraH, Mpej-
Ha3HAUEHHbIN /1JIs OCYIIECTBJICHHUsI 3allIUThl OCHOBHBIX IpPaB U
cB0OO[ IMyTeM NpuMeHeHus1 HopMm KoHcTuTywu, B TOM 4wMcie
(popmynupyoimx OcCHOBHBIE IIpaBa u cBOOOBI (1990-1991 11.).

Bo-BTOpBIX, OBUTH CO3/1aHBI IOPUAMYECKHE TTPEATIOCHUIKY IS
(pbopmupoBaHUsl TMPaKTUKKA HENOCPEICTBEHHOTO IPUMEHEHMS
KOHCTUTYLIMOHHBIX HOPM O TMpaBax M CBOOOMAX CyaaMu OOIIei
IOPUCAMKIIMY TMPU OCYILECTBIEHUM MPAaBOCYAMs (HA OCHOBE CT.
18 Koncruryruu P® ot 12 nexadpst 1993 r. u [locraHoBneHus
[Tnenyma BepxoBHoro Cyna P® ot 31 oktsa6ps 1995 r. «O Heko-
TOpBbIX Bompocax npumeHeHusi cynamu Koucrutyuuu Poccuii-
ckoil desrepany Mpu OCYIECTBIEHUN TTPABOCYAUsI» 1%6).

B-TpeTbux, co3aaHbl 0OpUIMYECKUE MTPEANIOChUIKU 17151 pop-
MUPOBAHUSI TIPAKTUKU MTPUMEHEHUsI CylaMu OOIel IOpUCIUK-
UK OOIIENPU3HAHHBIX TIPUHIMIIOB Y HOPM MEXTyHapOJHOTO
npaBa U MeXIyHapoAHbIX A0roBopoB Poccuiickoit denepanyu,
(opmyHpyOIMX MOJIOXKEHUsT 00 YHHUBEPCAJIbHBIX OOIIETPU-

166 COOpHUK 3aKOHO/IATENTHCTBA IO KOHCTUTYIIMOHHOMY (TOCYAapCTBEHHOMY ) TIPaBY
Poccwuiickoit ®enepanuu. Pocros H//l: ®enukc; M.: 3esc, 1997. C. 688-696.



3HaAHHBIX TpaBax U CBOOOIAX YejoBeKa U rpaxkJaaHruHa (Ha OCHO-
Be 1. 4 ct. 15 u cr. 18 Koncturymum P® ot 12 nekadps 1993
r. u [locranosnenus [nenyma BepxoBHoro Cyna P® or 10 ok-
T10ps 2003 r. «O npuMeHeHnH cyaaMu OOIIEN IPUCTUKIIAN 00-
HIETTPU3HAHHBIX TPUHLIMIIOB M HOPM MEX/IyHApPOJIHOTO MpaBa 1
MEXKAyHApOIHBIX 10roBopoB Poccuiickon ®enepaumm»), ap.



I'naBa 2. EcTecTBeHHO-IIpaBoBas
NPUPOIa OCHOBHLIX MIPaB M CBO0OOI

Hacrosmyo m1aBy Xotenoch Obl TIPeIBAPUTH PSOM BOIIPO-
COB, MOCTAHOBKA KOTOPBIX HOCUT CKOpPEe PUTOPUUECKUIN XapakK-
Tep U JaeT MH(OpMALMI0 O CTPYKTYypE U COACPKAHWM [1ajb-
HEHIero u3noxeHust. B KOHTeKCTe UcClieIoBaHusl CYyTH yUeHU
O eCTeCTBEHHO-TIPAaBOBOU MPHUPOAE OCHOBHBIX TPaB U CBOOOI
npejIrosiaraeM oOparieHre K CJIeTYION|M BOIpocam:

— SBnserca im npaBo ayanuctuyeckum? Mnu oHO MoHoMpa-
BO?

— EcTtb 1 ecTecTBeHHOE MPaBo, JTMOO BCE MPABO MO3UTUBHO
(TIOJIOKUTENBHO) ?

— KakoBO COOTHOIIIEHNE €CTECTBEHHOIO MIPaBa U MO3UTUBHO-
ro?

— CoOTHOIIIEHHEe eCTeCTBEHHOI'0 U MO3UTUBHOIO MpaBa — 3TO
OTHOIIIEHUE Ujieasia K ICHCTBUTEIILHOCTH JIMOO OTHOIIIEHUE OfI-
HOM YacTH JIEUCTBUTETLHOCTH K JPYrou?

— Yto ectb ecrecrBeHHOe TpaBo? IlpenrnpaBo wiv mpaso,
cchopMUpOBaHHOE B pe3yJibTaTe MPaBONMPUMEHUTETBHON MPaK-
TMKK (cyneOHou, ap.)? Ipen-mo3suTUBHOE WM MOCTIIO3WTUB-
Hoe?

— Kak cooTHOCHTCS €CTECTBEHHOE MPABO U UHbIE UCTOYHUKHI
npaBa (3aKOH, MPABOBOU 00BIYAl, Cy/IeOHBIN MperieieHT)?



— B uem 3akumouaercsi posib HDaBCTBEHHOTO CO3HAHMS B TIPO-
1iecce mpaBo-00pa3oBaHUsI?

— Kak cooTHOcATCS HOPpMbI €CTECTBEHHOI'O MpaBa U HOPMbI
STUKH, MOPAJIM, HPAaBCTBEHHOCTH, CIpaBeIMBOCTU? DTO pa3-
JIMYHBIE WA TOXIECTBEHHBIE KaTeropuu?

— SIBnsieTcs 1M eCTECTBEHHOE MPABO BEUHBIM U HEU3MEHHBIM,
7100 3TO MPaABO C MEHSIOIIUMCS COAepKaHueM?

— Yro Takoe «ecTecTBEHHOE MpaBo»? Maean npasa, K KOTO-
POMY JIOJIKHO TIPUOSMIKATHCS TIOJIOKUTENIBHOE MPABO, WU 3TO
JEWCTBUTEIBHOE MTPABO, CYLIECTBYIOIIEE HAPSAY C OJIOKUTEIb-
HbIM?

— SIBnsAIOTCSA M ecTecCTBEHHbIE MpaBa MPOAYKTOM Oecco3Ha-
TeJIbHBIX TPOIIECCOB (YCTAaHOBJIEHHBIX MPUPOIOH), TMOO OHU pe-
3yJIbTaT PACCYHOYHOM, CO3HATEIBHOM, BOJIEBOW AEATEIILHOCTH
JHONeH, yCTaHOBJIEHUs1, c(POPMUPOBAHHBIE HA OCHOBE TpeOoBa-
HUIl Pa3yMHOCTM W HpPaBCTBEHHOCTH? JIMOO OHU HEM3OEKHBI,
HE3aBHCUMBI OT YeJIOBEYECKOU BOJH?

— KakoB mporiecc o6pa3oBanusi eCTeCTBEHHOro mpasa’? DTo
€CTECTBEHHbII1 MHCTUHKT WJIM YEJIOBEYECKOe YCTaHOBJIEHHE?

— Kakum oOpa3zom ¢opmMupyercsi eCTeCTBeHHOe NPaBo — U3
pasyma WM U3 npupoapi? B pesynbraTe MBICIUTEIBHOTO MPO-
1ecca UM BCIEACTBUE IPUPOIHBIX MHCTUHKTOB?

— Kakoe Hauano: cozHarenpHOe (paccygouHoe) mbo Oecco-
3HaTesbHOe — MpeolnasaeT B npaBoodpasoBaHuu? B yem 3Have-
HUe HPaBCTBEHHOT'O CO3HAHUS B MpOIlecce MPaBooOpa3oBaHUsI?

— KakoBa posib 4eoBedeckor BOJM B pa3BUTHU TTpaBa?



— SIBnsieTcst M IPaBO HAIIMOHAJIBHBIM, UJT OHO YHUBEPCAJIb-
HO?

— KakoBa ponb vHTEpeca U 1em B Mpoliecce mpaBooopaso-
BaHMs? Kak COOTHOCATCS KaTeropuu «IpaBo» — «UHTEPEC» —
«1IeNb» !

— KakoBa posnb 3koHOMHYECKOro (pakTopa B IMPOLIECCE IMPABO-
oOpazoBanusi? Kak cOOTHOCATCSI MOHSTHUST «9KOHOMUKA» — «TO-
CYIapCTBO» — «IIPaBO»?



§ 2.1. IlonsiTHE €CTECTBEHHOTO
npaBa. OCHOBHBbIE ITANbI N3MEHEHUSI
Cco/iep>KaHusI U HOBBIX BO3P 0K A€ HUI

TE€OPETHYECKOr0 YUeHHSs O
eCTeCTBEHHOM MpaBe B KJIacCH4eCcKOH
Jureparype XVII-XVIII croaernii

AHanm3 TeMbl ECTECTBEHHOIO MpaBa BEChbMa aKTyaseH. Ecre-
CTBEHHOE TIPaBO — 3TO CTapemInasi, HO BCerjaa MporpeccuBHast
ujiesi, UMeoIas BHICOKUI aBTOPUTET HE TOJIBKO B HAyKe, HO U Ha
npakTuke. Eie B Hauase npoIioro CTojeTusi OuH U3 poJIOHa-
YaJILHUKOB POCCUICKOro rocyaapcrseHsoro npasa H. M. Kop-
KYHOB OoTMeuas: «EcTecTBeHHOe MpaBo He eCTh MPEeIMET TOIbKO
HAYYHBIX TMIOTe3. DTO He KHUKHAsI TeOpUs, UyXkaas JeHCTBU-
TEJILHOW MPaKTUYeCKOM ku3HU. HarmpoTus, ujiest ecTeCTBEHHOro
npaBa Urpajia U B MPAKTUUECKOU KU3HU €/1Ba JIU ellle He OO0Jb-
HIyI0 poJib, YeM B HAayyHOW Teopuu mpaBa. Ijiss MHOrMX uaes
€CTECTBEHHOTO MpaBa He eCTh TOJIBKO MPEATNOIOKEHHUE, & COCTAB-
JisieT ux TBepaylo Bepy. CyllecTBOBaHUE €CTeCTBEHHOrO IMpaBa
KaXXeTCsI UM aKCHOMOM caMo I0 ceOe OYeBHIHON M HEOOXOIU-
MOM» 167,

CrienanucTsl yKa3blBalOT, YTO «HUKOTJA He ObUIO, HEeT U B

167 Kopryros H. M. Jlekunu mio obmeit Teopun nipasa. C. 127.



NPUHIAIE HE MOXKET ObITh KaKOTrO-TO OJHOTO-€IMHCTBEHHOTO
€CTECTBEHHOTO TIpaBa, a ObUIO M €CTh MHOXECTBO Pa3IMUHBIX
(oTHeNbHBIX, 0COOEHHBIX) €CTECTBEHHBIX MPaB, TOUHEE TOBOPS —
uX KOHLenui u Bepcuid. Tak 4to mog oOIMM HaMMEHOBAaHM-
€M Y €AUHBIM TEPMUHOM “€CTECTBEHHOE IMPaBO” MOApPa3yMeBa-
I0TCSl pa3JInyHble (110 CBOEMY COZIEPKAHMIO, CYIIIHOCTH U IMOHS-
TUI0) BapuaHThl (nedununui. — 2K. O.) eCTeCTBEHHOrO Ipasa,
pa3IMyYHBIE CMBICIIbI, BKJIAbIBAEMBIE €O MPOILUIBIMA U COBpPE-
MEHHBIMU CTOPOHHUKAMU U MPOTUBHUKAMU B 3TO YCTOSIBILIEECS
U IIAPOKO MCTONIb3yeMOe COOMpaTeibHOe (TEXHUIECKOe) TOHSI-
THe» %8, TeM He MeHee ITIoPAI3M eCTeCTBEHHO-TIPABOBBIX yUe-
HUI HE UCKJII0YAET NNEPUOIN3ALUMN PA3BUTHS €CTECTBEHHO-IIPa-
BOBOI TEOPUU U HE SIBJISIETCS MPENSATCTBUEM J1JIs COCTABJICHUS
«coOupaTebHOro oopasa» eCTeCTBEHHOrO IMpaBa, YTo HEO0OXO-
JMMO, B YACTHOCTH, KaK OJJHa U3 METOAOJIOTUi MPENOAHECEHU ST
TeMbl B y4eOHOM Ipoliecce B By3ax.

KoH1ilenus ecTeCTBEHHOrO MpaBa XapakTepu3yeTcsl Kak yue-
HHE C MIOCTOSTHHO MEHSIOMMMCS cofepkanneM '%°. B 31oil cBs3u
€CTh OCHOBaHMS JIJIsI IOCTAHOBKY BOIPOCa 00 3Tarnax pa3BUTHS
TEOPUU ECTECTBEHHOIO IpaBa.

C yuyeroM TOro, 4ro «eCTeCTBEHHOE MpPaBO — CAMOE CTa-
poe, caMoe UCKOHHOE, OHO $IBUJIOCh BMECTE C MEPBBIM Y€JIOBE-
KOM, OHO TIPE/IIIIECTBOBAJIO BCAKOMY Ipyromy npaBy» 7%, — mep-

168 Hepcecsruy B. C. dunocodus npasa. M.: HOPMA, 2006. C. 789.
199 Tam we. C. 797.
170 Kopryros H. M. Jlekuyu mio obmeit Teopun npasa. C. 130-131.



BBIIl 3TANl YYEHUd O €CTECTBEHHOM IIPaB€ MOXHO MMEHOBATh
OpeBHUM eCneCmBeHHbIM NPAGoM. YUEHHE O €CTECTBEHHOM Ipa-
Be ObLJIO CO3/IaHO ellle B IPEBHEM MHPE B MEPUOJ] aHTUYHOCTH.

KoH1enus ectecTBEHHOro mpaBa BIEpBble OblIa CO3/aHa B
JlpeBHem Pume. Pumckue 1opucThl pa3paboTaiym TEOpUIo ecTe-
CTBEHHOTO IpaBa, ONUPasiCh HA HPABCTBEHHOE YYEHUE CTOUKOB,
KOTOpbIE, B CBOIO OuYe€pe[lb, MOJl €CTECTBEHHBIM IIPABOM IOHU-
MaJli «IPaBO, KOTOPOMY JIOJIel Hayumia cama rpupona» 'l B
YaCTHOCTH, COTJIACHO U3BECTHOMY OIPE/IEICHUIO0 €CTECTBEHHOTO
npaBa YJbllMaHa, «eCTECTBEHHOE MPABO €CTh TAKOe IMPaBoO, KO-
TOPOMY Hayuwjia MpUpoa He TOJIBKO JIIOJEH, HO U JPYyTuX Cy-
miectB. K umcity nocTpoeHHbIX Ha €CTECTBEHHOM ITPaBe OTHOIIIE-
HUI PUHAICKUT CBSI3b MEXKTY CYIIECTBAMH MYKCKOTO U KEeH-
CKOTO T0J1a, UMeHyeMast OpakoM, 3a00Ta O JIETSIX, 00 UX BOCIH-
TaHUM U T. 1. Bojiee y3knM XapakTepoM o0JaaeT, o MHEHUIO
VibnuaHa, mpaBo MexayHapoaHoe (jus gentium): OHO oOIle He
BCEM JKMBBIM CYIIIECTBaM BOOOIIE, HO TOJBKO JIIosM. Eme 060-
Jiee y3KUM XapakTepoM o0agaeT jus civile, Kak MmojgoKUTeTbHO
YCTaHOBJIEHHOE MPaBO JIAHHOTO rocyapcTBax» 72,

[Moznnee Ucunop CeBUIIbCKUI YUUJI, YTO €CTeCTBEHHOE Tpa-
BO OXBATHIBAET TOJIbKO YEJIOBEUECKUE OTHOIIEHHS 1 €CThb MPOSIB-
JIeHue 0COOOro eCTeCTBEHHOTO MHCTUHKTA, a He UYesIOBEYeCKOe
ycTaHoBJieHHe 3.

1 Tam xe. C. 131.
172 Anexcees H. H. OcHOBBI (punocodprm mpasa. CII6., 1998. C. 30.
173 Anexcees H. H. OcHOBbI ¢unocoduu npasa. C. 30.



B coorBerctBMM C TNpeACTaBICHHUSMU PHUMCKHX HOPHUCTOB,
«HEKOTOpbIe HOPMBI YCTAaHOBJIEHBI BOJICIO JIIOAEH U MOTYT OBITH
VMU U3MEHSIEMBI IO CBOEMY YCMOTPEHHUIO, IPYTHUe MPEICTABISA-
I0TCSI HEM3MEHHBIMU, BCer[a 1 Be3jie He0OXOIUMO CYIIECTBYIO-
MMM, TaK Kak OOYyCJIOBJIEHBI caMoi npupoaor. EcrectBeHHOE
IIPABO OHU OTJIMYAJIM OT MOJIOKUTEIBHOTO TEM, YTO ECTECTBEH-
HOE MTPaBO HEOOXOOMMO, HEM3MEHSIEMO, HE3aBHCHMO OT YeJIOBe-
yecko Bosii. Ho 1 ecrecTBeHHOE ITpaBO OHU MPU3HABAIU -
CTBYIOIIIUM COBMECTHO M OJUHAKOBO C IIOJIOKUTEJIBHBIM Ipa-
BOM... €I0 JEMCTBUIO IPU/IABAIIM TAKOE K€ PEaIbHOE 3HAYCHUE,
KaK U TIOJIOKUTEILHOMY» |74,

«B COUMHEHHAX PUMCKUX IOPUCTOB CONEPKUTCA MHOKECTBO
yKa3aHWUI Ha I0PUINIECKHE HOPMBI, HE 3aBUCSIIHE STKOOBI OT Ue-
JIOBEYECKOM BOJIM, @ YCTAHOBJIEHHbBIE CAMOU NPUPOIOU, IIPUYEM
OCHOBAHMEM 3THX HOPM IPU3HAETCS TO IPUPOAA STOTO YeJIoBe-
Ka, TO MPUPOJA BellIeH, CIyKaliux 0ObEKTOM ero npas, TO MpH-
po/a caMHuX ITPaBOOTHOIICHMIA» 7.

B JIpeBnen ['penny Tak:ke «mpaBy MO YCTAaHOBJIEHUIO MPOTH-
BOIOCTABJISJIOCH ITPABO IO IIPUPOJE, T. €. PSAAOM C IIPABOM, yCTa-
HOBJICHHBIM JIIOAbMM, ITPU3HABAJIOCH IIPABO, HAYEPTAHHOE IPHU-
pomoo» 76,

174 Kopxynos H. M. Jlexuuu 1o oOieii Teopun npasa. C. 119.

175 Tam xe.

176 HYenonpzosan aHaNM3, JaHHbI B KH.: Hlepuwenesuu I'. @. dunocodus npasa.
Yacts Teopernueckas. T. 1. O6mias teopus mpasa. M.: M3a. bp. bammvakossix, 1911.
C.27.



ApucroTelns pa3ziensis «...Bce MpaBo, JEUCTBYIOIIEe B TOCy-
JapcTBe, HAa JJBE YacCTU: HA M3MEHYMBbIE YEJIOBEUYECKUE MOCTa-
HOBJIEHUS] U Ha HEU3MEHHbIE BeJIeHUs1 MPUPOAbl». Tak, K Heu3-
MEHHOMY TpaBy OH OTHOCHWJI «pa3fieJieHue JIIoAed Ha pOXkKJIeH-
HBIX TIOBEJIeBaTh U POXKJIEHHBIX IMOBUHOBaThCs» "7, [lo Apucto-
TEJO, «3TO €CTECTBEHHOE MPAaBO BCTYIAET B CUJLY, KOIJa MOJ-
YUT MPaBO, YCTAaHOBJIEHHOE JIIOIbMI» 8. COrylacHo ero yueHuio,
«C OJIHOM CTOPOHBI, €CTECTBEHHOE IPaBO SIBJISIETCS Kak Obl Ya-
CTBIO BCErO IpaBa, C APYyrod — CTOUT IJIe-TO HaJl HUM U BBICTY-
MaeT TOJIBKO MO BPpeMeHaM Kak Obl B TIOMOIIb TOJIOKUTEIBHOMY
npaBy» 7.

Bropoii 3Tan ucropuu pa3BUTUSI €CTECTBEHHO-NPABOBBIX
yueHHi cBsizaH ¢ niepuonoM CpenHeBeKOBbsI, KOrja ObLIM pas-
paboTaHbI TIEPBBIE CXONACTHYECKHE, PEJIMTHO3HbIE, OOKEeCTBEH-
Hble KOHIETIIMHU ECTECTBEHHOTO MpaBa. B cOOTBETCTBUM C HUMH,
BCSIKMIA 3aKOH, BCSKOE MPABO UMeeT OOKECTBEHHOE MPOUCXOXK-
JIEHUE.

Cpenn Teonornyeckux (pEeIUruo3HbIX) YUYEHUH CIOXKHUIOCH
«...JJBA OCHOBHBIX HANpaBJIEHHs: TOMHUCTCKOE (M HEOTOMHCT-
CKO€) HalpaBJIeHWE, OPUEHTUPOBAHHOE Ha yyeHue Pombl AK-
BUHCKOTO O Pa3yMHOCTH OOXECTBEHHOTO MOPSAKA MUPO3/IAHUS
Y €CTECTBEHHOM IIpaBe KaK BBIPAXKEHUM 3TOr0 Pa3syMHOIO I0-
pslIKa, U MPOTECTAHTCKOE (M HEOTIPOTECTAHTCKOE) HAallpaBJIeHUE,

177 Tam xe.
178 Tam xe.

179 Tam xe.



BOCXOJAIIEE K MOJIOKEHMI0 ABryCTHHA O Bosie bora kak ocHOBe
Y UICTOYHMKE €CTECTBEHHOTO IPaBa.

B ommuue OoT TOMHMCTOB, NMPU3HAIOIIKX MMO3HABAEMOCTh pa-
3yMOM OOXECTBEHHOT'O MOpsAKa, MPEACTABUTEIN MPOTECTAHT-
CKHX YYEHUI OTPULIAIOT TaKYI0 MO3HABAEMOCTb U OPUEHTUPYIOT-
cs1 mpexe Becero Ha CesmmeHHoe [Tucanue Kak NCTOUHUK OOKe-
CTBEHHBIX YCTAHOBJIEHUM.

B pamMKkax T€oornuecKkrx yueHui B LIEJIOM SIBHO ITPEBAIUPY-
10T ¥ 3aJal0T TOH TOMUCTCKME (KaTOJIMYECKHE) KOHLIETILINU eCTe-
CTBEHHOTO IpaBa» '8,

TpeTuii 3Tan pa3BUTHS TEOPUU €CTECTBEHHOIO IpaBa MpH-
xonutcst Ha XVIIXVIII cronetusi. B paccmaTtpuBaemblii iepu-
O]l POSIBUJIACh CBSI3b €CTECTBEHHOIO MPaBa C PEBOJIIOLIMOHHBI-
MU HJesIMH, TIPOBO3IJIAICHHBIMU TEPBHIMU Oy piKya3HO-IEMO-
KPAaTUYECKUMU PEBOMIOLMAMU. B 3TO Bpemsi Teopusi eCTeCTBEH-
HOT'O [TpaBa OTPEIIAETCs OT PEJIMTMO3HOM OCHOBBI U «. .. [IOHUMA-
€TCsl KaK OTBJIEUEHHAsl CUCTeMa IpaBa, BbITEKAlolIas C JIoruye-
CKOW HEOOXOIMMOCTHIO U3 Pa3yMHOU MIPUPOJIBI YeIOBeKa U Cy-
IIECTBYIOINAsT HAPSAY C TIOJIOKUTEIILHBIM TTPaBOM» 81,

B XVII-XVIII BB. 1IKOJa €CTECTBEHHOTIO IpaBa cTaja B OIl-
MO3UIIMIO K UCTOPUYECKU CIIOKUBIIEMYCsI (IO3UTUBHOMY, MOJIO-
JKUTEJIbPHOMY) TpaBy, SBJISABIIEMYCS MPOAYKTOM «HCKYCCTBEH-
HOT'O TBOPYECTBA MPEXHUX BPEMEH», MMOCKOJIbKY OHO OBLJIO apxa-
WYHBIM U NIEPECTAIO YIOBJIETBOPATh U3MEHUBIIMMCS 3aIIPOCaM

180 Hepcecsiny B. C. Yxas. pa6. C. 797-798.
181 Kopryros H. M. Jlekumu mio obmeit Teopun nipasa. C. 115.



oO11ecTBa, MPOTUBOPEUYMIIO TPEOOBAHUSIM Pa3yMHOCTH M HPaB-
crBeHHOCTH'®2, COIJacHO IKOJIe €CTECTBEHHOTO MpaBa, OCHO-
BaHHOI1 ['yro I'porivem 1 pa3BuUTO# ero OyiecTAIMMU MOCIe10Ba-
tesasaMu X VII-XVIII BB.: ['000coMm, Jlokkom, MonTeckbe, Criu-
Hozoi, [Ty dennopdpom, Tomazuewm, Jleitbuuiiem, Pycco, ecre-
CTBEHHOE IPABO — «3TO TO, YTO OBLIO OBI, €M OBl HE CYIIIeCTBO-
BaJIO TOCY/IapCTBa U YCTAaHOBJICHHBIX MM 3aKOHOB. .. 9TO TO Tpa-
BO, KOTOpPOE JIOJKHO ObLIIO OBl JECTBOBATh BMECTO MCTOpUYE-
CKU CJIOXKUBIIETOCS TIOPSIZIKA. .. 3TO TO MPaBO, KOTOPOE JIOIKHO
NPUMEHSTHCS TaM, TJIe MOJTYaT 3aKOHBI, a UHOTA U TaM, TJIe OHU
SIBHO ITPOTHBOPEYMT pazyMy» %3, EctecTBeHHOE MpaBo SBJISACTCS
aOCOMIOTHBIM, HEM3MEHHBIM, PaBHBIM [JIs BCEX HAPOJIOB U Bpe-
MEeH MPaBOM, «KOTOPOE JIAHO CaMOI0 MIPUPOJIOI0, a TIOTOMY CTOUT
BBIIIIE MTOJIOKUTEIHHOTO TIpaBa» '#4, OOmmM [1s1 BceX YYeHHil O
€CTECTBEHHOM ITpaBe SIBJISICTCSI MBIC/Ib O TOM, YTO OHO HE TOJIBKO
BEYHO U HEU3MEHHO, HO W €MHO, T. €. KOCMOIIOJIUTHUYHO: «HE
MOJeT OBITh TIpaBa (PpaHIly3CKOro, aHTJIMHCKOro, HEMEIIKOT0»,
«IIPaBO TOJIBKO OTHO — YEJIOBEYECKOe», OHO SIBJISIETCST BCEOOIIe-
pacnpocTpaHeHHbIM. TakuM 00pa3oM, eCTeCTBEHHOE TIPaBO BbI-
111 TIO3UTHBHOTO MpaBa ',

[kona ecrectBenHoro npasa X VII-XVIII croneruii ucxogu-
Jla U3 TOTO, YTO €CTECTBEHHOE MPaBO — ITO MPaBO pa3yma, IMo-

182 Llepuenesuu I'. ®@. Yxaz. pa6. C. 475, 476.
183 Llepwenesuu I'. @. Yxaz. pad. C. 28, 29.
184 Tam xe.

185 Tam xe.



CKOJIbKY TIOCJIEIHUN eluH ¢ Tipupoaoit. [TosutuBHOe ke (1oso-
KUTEJIBHOE) MpaBO — 3TO Bcerjga npaso npoussona. CoracHo
€CTECTBEHHO-TTPABOBbIM TEOPUSM paccMaTpyBaeMoro nepuoaa,
«ACTOPUYECKHU CJIOKMBILEECS MPABO €CTh NMPOU3BOJIBHOE YKJIO-
HEHMEe OT IpaBa MPUPObl», IOITOMY «OCHOBHAsI 3aja4a rocy-
JapCTBEHHOM BJIAaCTU — CO3/1aTh IIPaBO, COOTBETCTBYIOILIEE [TPABY
npupoabD» 186, Microprueckoe mpaBo — MPOM3BeIeHHUE JIOEH, OHO
OBbLJIO HEKOTJa CO3/IaHO MX MPOU3BOJIOM, U MOXET ObITh TaK ke
«TIPOU3BOJILHO TPe0Opa3oBaHO Ha Havanmax pasymar '%7. [pen-
CTaBUTEJIY IIKOJIbl ECTECTBEHHOTO [TPaBa CYMTAIN 3aKOH HAUJTYd-
el popmoit npasa. 110 UX MHEHHUIO, «ITPOCBELIEHHBI MOHAPX
WIA CyBEPEHHBI HapOJ MOTYT J1aThb TOPXKECTBO IpaBy pa3yMa
TOJIBKO ITyTEM 3aKOHOJATENIbHBIM» 88, «X0TUTe UMETh XOpoIlue
3aKOHbI? — crpaimBaeT BosbTep, — COXIUTe crapble W Hamlu-
IIATE HOBBbIE». «BO BCSIKOM MOJIOKEHUM HApOJ BCEria B CUlaxX
M3MEHUTh CBOM 3aKOHBI, — TOBOPUT Pycco, — 1axe camble J1yd-
IIMe; €CIIM eMy XO4eTCsl clieiaTh ceOe 3710, KTO BITpaBe MOMeIIaTh
emy 7» 189,

B cootserctBuu ¢ teopusamu XVII-XVIII BB., «ecrecTBen-
HBII 3aKOH U €CTECTBEHHOE ITPABO MOHUMAJIUCH. .. KaK TIEpBOHA-
YaJibHble HOPMBI, 3aKpeTJIeHHbIE B pe3yJibTaTe OOIECTBEHHOTO

186 Tam xe. C. 476.

187 Cm. 06 sTOM: Llepwenesuu I'. @. Yka3. pad. C. 477.

188 Tam xe; cm. Takxke B Kiv.: Asexcees H. H. OCHOBEI (punocoduu npasa. C. 29.
189 Hlepwenesuu I'. @. Ykas. pad. C. 475, 476.



JIOTOBOpa M 00pa3oBaHMs rocygapcTBa» 0.

Cosparenu Teopum odmmectBeHHoro norosopa (K. 7K. Pycco
U JIp.) TOJIarajiy, 4To «TOJIbKO OT/ENbHBIE JIIOIH, UX J0Opas BO-
JI1 M IPOCTOE COIVIALIEHUE MEXAy HUMU LIEIMKOM OMNpPEAEsIoT
BCI0 OpPraHM3aIuio OOIIECTBEHHON M TOCYIapCTBEHHOM JKU3HHU.
[Tpu TakOM MOHMMAaHWUY CYITHOCTH OOIIECTBEHHOM XW3HU HAJIH-
Jue MpaB y YesioBeKa, Kak 4djieHa oOIIecTBa, Jaxe He TpeOoBa-
710 ocodoro o0ocHoBaHM 1. Tak Kak MICXOJHBIM MOMEHTOM BCSIKO-
ro OOIIECTBEHHOTO CUMTAJICS €IMHUYHBIN YeJIOBEeK, TO ero Irpa-
BaM OBUI TPUCBOEH XapaKTep NEPBUIHOCTH. DTO ObLIH B TIOJTHOM
CMBICJIE CJIOBA €CTECTBEHHbBIE MIPaBa UEIOBEKa, N3HAYAIILHO MY
NpUCYyIlIMe U HeoThbeMJieMble OoT Hero. [IpaBa 3tu, mo yoexne-
HUI0 cTOpoHHUKOB cTapoit (X VII-XVIII BB.) IKOJIbI €CTeCTBEeH-
HOT'O TMPaBa, BBITEKAIU U3 CAaMOW ITPUPOAbI UYETOBEKA; B CUITY ke
TOro, 4TO MPUpPOJIA OOLIECTBA BCELEJIO ONPEAEsAIach TPUPOIOn
OTJIEJIbHBIX JTIOJIeH, OHM HEOOXOAUMO AOJIKHBI ObUTH OBITH MPH-
CBOEHBI BCSIKOUM MPABWJILHOM, T. €. COTJIACHOW C €CTECTBEHHBIMU
HavyaJlaMH, a He U3BPAIIeHHON opraHu3aiuu oomectsa. [1o3to-
My IpaBa 4YeJIoBeKa U rpaxJIaHMHA YTBEPKJAIUCh MBICTUTEISAMU
XVIII cronerrst Kak MMeIOIIe HEeMpelokHoe, O€30THOCUTEb-
HOE WJIM TIOJIJTMHHO a0COMIOTHOE 3HaYeHue. B HuX, o MHEeHUIo
COOTBETCTBYIOILIIMX aBTOPOB, [1a)Ke€ pacKpbIBajgach Meradusnyie-
CKasl CyITHOCTb U OTJEJBHOTO YeJIOBeKa, U COBMECTHO KUBYIIIEH

190 rTromuucos H. C., Koaepos M. A. Tlasen UBasosud Hosroponues. Beenenue //
Hogsropoaues I1. Y. Counnenusi. M.: PAPUTET, 1995.



COBOKYITHOCTH JIIOJICH, T. €. oOrecTBa» 1!,

Hapsany ¢ tem uro nomutnyeckue yyenuss XVII cronerus
00OCHOBBIBAIM KOHIETIIMIO €CTECTBEHHOIO XapakTepa IpaB U
cBOOOJI, UCXONs U3 UEU MEPBUYHOCTU €IMHUYHOTO YeJIOBeKa
Y TIPOM3BOIHOCTH OT HEro oOIIecTBa, OOIMECTBEHHOIO COCTOs-
HY$I, MBICJIUTENIM 9TOW SMOXM CUUTAIUCH M C TeM OECCHOPHBIM
(pakTOM, UTO «OOLIECTBEHHOE COCTOSIHUE MOPOK/IAET TAKUE 5IB-
JIeHU s, KOTOpble HE CBOMCTBEHHBI YEJIOBEKY, KUBYILIEMY B OIU-
HOYKY», UTO, «KUBS B OOIIIECTBE, YeJIOBEK TPUOOPETAET N3BECT-
HbIE MPaBa, KOTOPbIE BO3MOKHBI TOJIBKO MIPY COBMECTHOU JKH3-
HI» 22, ABTOpBI TeoprH OOIIECTBEHHOTO JJOrOBOpa B 3TOM CBSI-
31 OTMEYaJIi, YTO «4WIEHbI OOIIECTBA, 3aKTI04ast OOIIECTBEHHbI
JIOrOBOD, MEPEYCTYMAIOT YaCTh CBOMX MPaB rocyaapcTry. Bzamen
3TOT0 TOCYJApPCTBO, OIarofapst CRBOer OpraHu3aIu, CO3/1AeT IS
CBOUX I'pa’kjIaH HOBbIE MIPaBa, o0ecneunBas UM Oe30MacHOCTb 1
yCTaHaBJIMBas HOBbIE (POPMBI CBOOOIBI. DTO IIpaBa Ha 3aIIUTY CO
CTOPOHBI TOCY/IaPCTBA M HA yYacTHe B OPraHU3allvy U yIpaBie-
HHU TOCYJapCTBOM» 13,

B yuenusax o ecrecteeHHom mnpase XVII-XVIII BB. pasznu-
YaloTCs 1B BAKHEWIIIMX HAIIPaBJIEHUsI — PAITMOHATMCTUYECKOE
u smMruprudeckoe. OCHOBATENN PAIIMOHATUCTUYECKOTO HAIlpaB-
JIeHHs B 1IKoje ecrectBeHHoro npasa (I'yro I'poumi, Ilydden-
nopd, Tomazwmii, JleitOnun, Bonbg) yTBepikaanu, 4ro «ecre-

Y1 Kuemsicoscruii B. A. dusnocopus 1 colMOIOrUsA Npasa.
192 Tam sxe.
193 Tam xe. C. 290.



CTBEHHOE MPaBO BPOXKJIEHO UEJIOBEKY, a CaMO MOJIOKUTEIbHOE
IIPaBO OCHOBBIBAETCS Ha eCTeCTBeHHOM» 14, «EctecTBeHHOE mpa-
BO BEYHO M HEM3MEHHO, €r0 HE MOT'YT U3MEHUTh HE TOJIBKO JIIO-
1M, HO, 110 yBepeHuio ['yro I'porwms, u cam bor» 1.

«[IpencraButenu smmupudeckoro HampasieHus (['o060c,
JIokk, IOM). .. He IPU3HAIOT BPOKAEHHOCTH €CTECTBEHHOIO IPa-
Ba. CyIIecTByeT eCTECTBEHHOE [TPaBO, HO HET BPOKIEHHOI'O ITPa-
Ba. EcTrecTBEHHOMY IpaBy Mbl JOJKHBI HAyUUTbCS W3 OMbITA.
HecoBepiiieHCTBO 4eI0BeueCcKOro 3HaHusI U 00YCIIOBJIMBAET Pa3-
HOOOpasne W M3MEHYMBOCTh CYIIECTBYIOIIUX CHCTEM MOJIOKH-
TeJBbHOTO TpaBa. Pa3 Oyaer AOCTHIHYTO IMOJTHOE 3HaHWE ecTe-
CTBEHHOTO IIPaBa, OHO OJIHO U CTAHET ONPEJEIATh B3AUMHBIE OT-
HOLLIEHU JIIoIen» ¢,

CTOUT OTMETHUTD, YTO CrleuaancThl KoHIIa XIX — Havama XX
B. Ha3piBaIOT X VII-XVIII cronerus «jydiiei nopoi eCTeCTBEeH-
HOTro mpaBa» ¥’

TpeTtuii 3Tann BO3pOXAEHUS] €CTECTBEHHOIO IMpaBa, MOMUMO
BBIIIICHA3BAHHBIX OCOOCHHOCTEH COfIepKaHUsI TEOPETUKO-(pHIIO-
CO(PCKUX yUEHUH, CBSI3aH C MEPBBIMU CIIydasiMU KOHCTUTYIIU-
OHHOTO 3aKpEIUICHUs UJIeU €CTECTBEHHO-ITPaBOBOro yueHus. C
9TOro MEepUoAa ECTECTBEHHOE MPaBO HAYMHAET COMOCTABIISATHCS
C TAaKOW HOBOM OTPACIIBIO MTO3UTUBHOIO ITpaBa, KAK KOHCTUTYIIH-

194 Koprxyrnoe H. M. Jlekuuu 1o oOriei Teopuu mpasa. C. 125.
195 Tam xe. C. 126.

19 Tam xe. C. 176.

197 Hlepwenesuu I'. @. Ykas. pad. C. 28.



OHHOE TPaBo.

Teopwus ectecTBeHHOTO MpaBa, pazpadoranHas B X VII-XVIII
CTOJIETUSIX, sIBUJIACh (PUIIOCO(CKOM OCHOBOU U BMecCTe € TeM (pu-
Jocockum 000011IeHeM UTOTOB MEPBLIX OypKya3HO-IEMOKpa-
THUYECKUX peBomonuid. «I[IepBoOTKpbIBaTEIEM» KOHCTUTYIIOH-
HOT'O 110 CBOEU CYTH 3aKOHOJATEIbCTBA, OTPAHUYMBAIOIIETO TO-
CYIapCTBEHHYIO BJIaCTh B MHTEpecax CBOOO/BI JIMYHOCTH, CTasla
Anrnus. HauasipHblii ee OrbIT B 9TOU 001aCTH CBSA3aH C MPUHS-
tuem B 1215 r. Benukoit xaptun BosbHOCTeH. OIHAKO TOT J0-
KyMEHT 00eCTIeurJT ITpaBa JIMIIIb OJIHOTO U3 COCIOBHIA. B mepuon
dopmupoBanus OypxyasHoro ctpos B XVII B. B AHIIMM ObUTH
MPUHSATHI TAKUE BaKHBbIE aKThl, Kak [letuims o npase 1628 r.,
Xab6eac kopryc akt 1679 r., buib o npaBax 1689 r. B ananmmse,
nanHoM npogeccopom E. A. JlykameBou, ropopurcs: «Ileru-
s o npase 1628 1. ... Bo3arana onpeeaeHHble 00S3aHHOCTH
Ha KOPOJIsl, KOTOpbIE MPU3BaHbl ObLIH 3aIUINATh MOAJAHHBIX OT
MIPOM3BOJIa KOPOJIEBCKOW a/IMUHUCTpAII»; Xabeac KOpITyC aKT
1679 r. «BBE MOHATHE “HAlJIEKAIIEW TPOLUEAYPbI”, YCTAHOBUI
rapaHTUU HEMPUKOCHOBEHHOCTU JTUYHOCTHU, TPUHIIAIT HEBUHOB-
HOCTU» %8, IpaBo CyeOHOI MPOBEPKYU 3aKOHHOCTU COfIEPKAHUS
TOJ] CTPakell U BO3BMOXHOCTh U3MEHEHHsI 9TOM MEpHI Mpeceye-
HUSI, OCBOOOXICHHUSI OT CTPAXKH JIO MPUHATHS CyAeOHOTO pere-
HUs. Btk o mpaBax 1689 r. 3arnpernai 6e3 coryiacusi mapiaMeH-

198 Jlykawesa E. A. Paznen 1. [IpaBa denoseka, o6mmecTBo, rocyqapcrso // Obmias
Teopus IIpaB uesioBeka / pyK. aBT. KoiulekTuBa E. A. Jlykamesa. M.: HOPMA, 1996.
C.7



Ta «IPUOCTAHABJIMBAThH JIEUCTBUE 3aKOHOB, B3bICKUBATh HAJIOTU
B TIOJIb3Y KOPOJIs», YCTAHOBUJI «CBOOOMY CJIOBA U TIPEHWIA B Tap-
JlaMeHTe, CBOOOY BHIOOPOB B MapiaMeHT», «IIPaBO 0OpaleHusI
TIOJIJTAaHHBIX C METUIel K Koposo» '°. B nanpHelem «ydeHue
€CTEeCTBEHHOTO TpaBa ObuT0 pa3euto Tomacom Ileii-Hom m To-
macom [IxeddepcoHom B ux 6opbde 3a modey OypiKya3HO-Je-
MOKPaTHUYECKON M aHTUKOJIOHUAIBHOW peBommonmm» % B CeBe-
poamepukaHckux CoenuHeHHbix Illtarax.

Wneu yuyenus o ecrectBeHHbix npaBax X VII-XVIII croneruit
MOJTYYWIM CBOE BOIUIOIIEHHE B MEPBBIX B MUPOBOM MPAKTUKE
KOHCTUTYIIUOHHBIX aKTaX, SIBJISIONIUXCS U HBIHE JIEHCTBYIOIIN-
mu. Tak, B caMOM paHHeM M3 HUX — [lekiapanyu npas mirara
Bupmxunus, npuHstoi B 1776 1., ObIIO TOPKECTBEHHO, BBICO-
KHUM CJIOrOM O(bUIIUAIILHO 3a5IBJIEHO O €CTeCTBEHHBIX, HEOThEM-
JIeMbIX MpaBax: «Bce joau 1o npupoje SBATCS B paBHOM CTe-
NIeHU CBOOO/IHBIMU M HE3aBUCUMBIMU U 00JIA/IAI0T ONpe/ieIeHHbI-
MU NPUPOKIACHHBIMY MPAaBAMU, KOMX OHU — IIPY BCTYIUIEHUU B
OOIIIECTBEHHOE COCTOSTHHE — HE MOTYT JIUIIHUTh CeOsT i CBOMX T10-
TOMKOB KaKUM-JTMOO COIJIaIlIeHUEM, a UMEHHO MTPaBOM Ha KU3Hb
¥ CBOOOJ1y CO Cpe/ICTBaMU TPUOOPETEHU I U BIIAJIEeHUsI COOCTBEH-
HOCTBIO, TIPABOM Ha CTPEMJIEHHE K CUACThI0 M OE30IMacCHOCTH U
WX TIPHOOPETEHHE».

Bcenen 3a atum B [leknapanuu HezaBucumocTtn CeBepoame-
pukaHckux IlTaroB 1776 r. ugen ecteCTBEHHO-IIPABOBOIO yye-

199 Jlykawesa E. A. Paznen 1. IIpaBa genoseka, obmecTso, rocygapcrso. C. 7-8.
200 Tam xe. C. 8-9.



HUSI TOTO BPEMEHU TOTYy4rIH elrie 0ojiee TOIHOe 3aKperieHre.
B Hel, B yacTHOCTH, CKa3aHO: «MBI oJaraéM CaMOOYEBUIHEI-
MU T€ UCTUHBI, YTO BCE JIOAW CO3/AHbl PAaBHBIMU W HAaJICJICHBI
TBOpLIOM OMNpeAesIeHHBIMUA HEOTUYXJIAEMbIMU MTPaBaMM, UTO K
HUM OTHOCSITCSI )KM3Hb, CBOOOA, CTPEMJICHHE K CUYACThIO, UTO
U151 0OECTIeUeHU s STUX TIPaB CPEeH JIIOIEH yIpekJaloTCs TOCy-
JapcTBa, YepHalollye CBOM pa3yMHBbIE ITOJJTHOMOYUS B COIVIACUU
YIPABISAEMbBIX».

B 1789 r. 6put1 ipunsTh niepBbie 10 nonpaBok k Koncrury-
i CIIA, BctynuBIize B cHiTy TOCie UX paTU(UKAIIN He0O-
XOIUMbIM 4KciaoM mTatoB B 1791 r. OHM cocTaBWwiv amepu-
KaHCKMI Buiib o mpaBax, MpeacTaBIisiomUi coO0i nepeyeHb
HEOTHEMJIEMbIX €CTECTBEHHBIX IIPAB UEJIOBEKA.

B pesynbrate Benmukoii ¢hpaHity3ckoit Oypikya3HO-IeMOKpa-
THUYECKOW PEBOJIONMY ObUla MpuHsTa [leKnaparys npas 4eso-
BeKa M rpaxjaaHuHa 1789 r. — nepsblii B EBporie TOKyMeHT Ta-
koro poaa. O6paTuM BHUMAaHUE, YTO KOHIIEMIIUSI €CTECTBEHHOTO
IIpaBa U €ro OLIAYME OT MO3UTUBHOIO IpaBa OTPAXEHBI YKE B
HaMMEHOBAHUU 3TOTO JIOKYMEHTA, I71€ BIIEPBBIE HOCUTEJIEM ITpaB
U cBOOOJ OOBSIBJIEH «UYEJIOBEK» — CYIIECTBO MPUPOTHOE, B OT-
JIM4YUe OT TPakJAaHMHA KaK «TOCyIapCTBOOOPA3YIOIIEro» JIUIA.
Bo ¢panuysckon Jleknapanuyd 0TMEYaeTcs, YTO «HEBEKECTBO,
3a0BeHUE MpaB YeJIoBeKa WM NpeHeOpekeHUe MU SIBJISIOTCS
€IMHCTBEHHOW MPUYMHOW OOIECTBEHHbIX OEICTBUI M HMCHOP-
YeHHOCTH TPaBUTENbCTBa»?!; moaToMy mpeacraButenu (paH-

201 Iur. o pad.: Jlykawesa E. A. Paznen 1. IIpaBa yesnoBeka, o0IIecTBO, rocyaap-



I[y3CKOro Hapopa, oOpazoBaB HarmonassHOEe coOpaHue, mpu-
HsUTU pellieHue U3JI0KUTh B TOpPKeCTBEHHOH Jlekiapaiiuu ecre-
CTBEHHbIE, HEOTUYXJaeMble, CBAIICHHbIC MpaBa 4YesioBeka. [le-
KJIaparys MPOBO3IJIACHIIA, UTO «JTIOIU POXKIAOTCS CBOOOIHbI-
MU ¥ PaBHBIMHM B TpaBax, IeJIb BCSAKOTO MOJMTUYECKOTO COIO-
3a — oOecreyeHre €CTeCTBEHHBIX U HEOThEMJIEMBIX TPaB de-
JIOBEKa: CBOOO/bI, COOCTBEHHOCTH, OE30MaCHOCTU M COIPOTHB-
JieHus1 yraeteHuio. Jlekyapaiysi MpoBO3IJIAIIAET MPE3yMITLHUI0
HEBUHOBHOCTH, CBOOO/y COBECTH, CBOOOTHOE BhIpaKEHUE MHE-
HUIA, CBOOOy Tevary, TapaHTUW JIMYHBIX U WHBIX MPaB Ipax-
nOaH»2%2, BeICOKasi peBOJIOIMOHHOCTh YYEHUsI O €CTeCTBEHHOM
IpaBe BbI3BaJIa «TOHEHHUsI HA HEr0 CO CTOPOHBI BCEX PEaKIMOH-
HBIX CWJI, TOAHSIBINMXCS B EBporie Ha 3ammry cTaporo mnopsii-
Ka»203,

Ha npotsokennn XIX cronetusi roOOCOBCKOE yueHHe O Tpa-
Be, cchopmupoasiiieecs B X VII-XVIII BB. ObLJI0 BHITECHEHO HO-
BOIl HAYKOW — COLIMOJIOTHEN Y UCTOPUYECKOM KOHIIETIMEN TTpa-
Ba. «...Mcropuyeckas mkona B yuie ['yro u CaBuHbM BIiepBbIe
BbICTaBWIA (pHII0COPCKH OOOCHOBAHHOE OTPULIAHME TMITOTE3bI
ecTecTBeHHOro mpaBa»2%*. CornacHo aHamm3y [. @. IllepmieHe-
BUYA, ITPOU3OIILIIO 3TO «II0 OCHOBAHMSIM OTYACTH (pUI0CcOPCKUM,

crBo. C. 9.
202 Tam sxe.
29 Hlepuieneeuu I'. @. Vias. pab. C. 29.
204 Kopxynos H. M. Yka3. pa6. C. 115.



OTYACTH MOJUTHISCKIM» 2%, [ToMTHYECKre MPUIHHBI, KaK yKa-
3piBaeT 1. @. IllepiieHeBny, 3aKII0YAINCh B ITPOTUBOPEUYMBO-
ctu coObITHIA Bemkoit (ppaHITy3cKoi peBOMIOINY U B SBOJTIOIAN
ee BHelHUX OUEeHOK. «Ppanimsa koHua XVIII u Hayana XIX
B., epBast cOpocuBIas ¢ cedsl CpeTHEBEKOBOE OJIesTHHE, BhI3Ba-
JIa CBOMMM ITPOCBETUTEIbCKUMU UJESIMU MTOJIHOE COUYBCTBUE CO
cTopoHbl Bcex HapoaoB EBpombl. Tombko Takoe couyBCTBUE U
HaJeK/1a Ha OCYILECTBJIEHUE Y cedsl IoMa TaKuX ke 0CBOOOIM-
TeJIbHBIX Hauasl OOBSCHSIET TOT 3aMevaTesbHbIii BOGHHBIN yCIiexX
(paniry30B, KOTOpHIN ObUT Ol HEOOBSICHUM TPH CIAOOCTH UX
cpenctB»2%. OHaKO B X0O7ie HANOJIEOHOBCKHX BOWH «. . .(DpaHITy-
3bl, YIIOEHHBIE YCIIEXOM, MEPeluId OT PO OCBOOOAUTENEH Ha-
POIIOB K posu uxX nopadotuTesel. BeicTynas nepBoHa4YaIbHO BO
MM 00IIIeYeIOBEYECKUX U/IeH, (PpaHITy3bl MOCTETIEHHO CTANIM 3a-
MEHSATh UX HAIMOHATMCTUIECKUMU MPUHIIATIAME» 207,

3TO BBI3BAJIO COMPOTHUBJIEHUE OOMAHYBIIUXCS HAPOAOB, KO-
TOpBIE, CTPEMSICh 3AIUTUTh CBOE HAIMOHAJIBHOE JIOCTOMHCTBO
U U30aBUTHCS OT YTHETEHUS], TPUUMHSIEMOTO «3a3HABIIMMUCS
NOOEUTENISIMI», CTAJTM OTKA3bIBATBCS OT KOCMOIIOJTUTUYECKON
ujien U oOpaTUIKMCh K HalMoHambHOUW. [locnenHsiss mposiBuiach
BO Bcex cpepax JTyXOBHOM KW3HH, B TOM uuciie B (punocodpuu u
npase, rpexne Bcero — repmanckom>%, Tlo omenke I'. @. Illep-

205 Llepuernesuu I'. @. Yxaz. pad. C. 482.
206 Hlepuwenesuu I'. @. Yxa3. pa6. C. 479.
207 Tam xe.

208 Tam xe. C. 486.



IIEHEBMYA, UCTOPUYECKasl IIKOJa IpaBa MOsIBUIACH B «IIEPUOLL
pazouapoBaHus B ycriexe O0pbObl, MPeINPHUHSITON BO (hpaHITy3-
cKyio peBomonuio 1789 r., u yxaca nepej TeMU KpalHOCTSIMU,
Kakue MpuHsijia 3ta 60ps0a», 0Ha OblIa OTpakeHHEM TOrO pa3o-
YapoBaHMs, «CITykKuia OOJIbIIe ey PAaBUTEIbCTBEHHON peak-
UK, HEKEJM yCIIeXy HApOIHOTO Jiesia» 2%,

Kpome Ttoro, I'. ®. IllepmieneBny oOpaiiaeT BHUMaHUE Ha
TO, YTO «BPEMS U MECTO BOZHUKHOBEHUS1 UCTOPUYECKOM LIKOJIbI
oTpeeNsieTCss TOPKECTBOM IepMaHCKON Halmu B OopbOe 3a ee
0CBOOOXKIEHHE OT (PPAHITY3CKOTO TOCIIOAICTBA O] TIABEHCTBOM
Hanoneona 1»219. [Ipyroii poccuiickuii yuensiid, b. A. Kucts-
KOBCKHMM, YKa3bIBAET HA MOJIUTUYECKUE MPUYMHBI, YKE HE CBS-
3aHHBIE C KOHKPETHOM IMpoOIeMOoi oOecrieueHus HallMOHAIbHO-
IO CYBEPEHHUTETAa F€PMAHCKOM U WHBIX €BPOMNEUCKUX CTPaH OT
OoHamapTuctckoro Bropxkenus. OH otmedaeT 10, uto B X VIII
CTOJIETUH JIIOAM CBSI3bIBAJIM C IPUHATHEM (ppaHily3ckon lekna-
pallvy MpaB YeJOBeKa M IpakJaHWHA HAJEXK]bl HA HOBBIA IO-
CYIApCTBEHHBI CTPOM M HOBBIM MpaBoONopsnok: «Bcem torma
Ka3aJloCh, YTO TOCY/IAapCTBO, MOCTPOEHHOE Ha npuHIMnax [e-
KJIapalliy MpaB YesoBeKa U rpaxJaHuHa, OyleT uaeanbHO opra-
HU30BAHHBIM M BIIOJIHE CBOOOJIHBIM TOCY/IapCTBOM, B KOTOPOM
Kax/Jasi IMYHOCTb MOJTyYaeT BO3MOKHOCTb BECTH JIOCTOMHOE Ye-
JIOBEYECKOE CyIIeCTBOBaHUe. <...> OpHako Jlexyiapaiuy npas
ye JIaBHO ObLITHM MPOBO3IJIAIIEHb], a TOCYAaPCTBEHHO-TIPABOBAsI

209 Tan xke.
210 Tan e, C. 478-479.



JKU3HBD 1112 KAKUM-TO CBOMM COOCTBEHHBIM ITyTEM; MHOT/IA JJaKe
Ka3aJI0Ch, YTO OecrpaBre HUCKOIBKO HE M3MEHIIOCh, HECMOTPS
Ha MPOBO3IJIAIIeHUE TIpaB» 2!, DTo MpOUCXOANIIO 1O TOW MPUYU-
He, uTo [lekapaiiys He peain30BbIBAJIACh, €€ TPUHLIMITBI HE CO-
omonanuch. B 310l CBS3M BOCTOPT ¥ BOOIYIIIEBJIEHHUE TI0 TTOBOLY
ee MPUHSATHS] CMEHUJIUCH TIOJTHOW XOJIOAHOCTBI0?!2,

Kak cuutaer b. A. KHCTAKOBCKUH, «<HECOMHEHHAs1 Heylaya,
nocrurimas Jleknapaiuio npaB yenoBeKa W rpakiaHvHA, ObLia
HE TOJIbKO BPEMEHHBIM MOPaXEHHEM U3BECTHBIX MOJIUTUYECKUX
CTPEMJICHNH, HO U NOJHBIM KPYIIEHUEM LIEJION COLMAJIbHO-HA-
y4HOU 1 (prtocopcko-npaBoBou cucteMsl. [locie Hee ueu cra-
poii Kol ecrectBeHHoro npasa (XVII-XVIII cronetwuit) yxe
HE MOIIM NPETEeH/I0BaTh Ha OBbUTYI0 TEOPETUYECKYIO JIOCTOBEP-
HOCTh; UX BIHSHHUE M YOEIUTEIbHOCTh OBLTM COBEPIIEHHO TO-
JOpBaHbl U yMasieHbl. Terepb OHM yXe ObUTH OCYX/IEHBI Ha TO-
CTENIEHHOE PA3JIOKEHUE U B KOHILIE KOHIIOB Ha YTpaTy BCAKOIO
UHTEJJIEKTYATbHOTO Y MOPAJIbHOTO aBTOPUTETA U MPECTIKa» 213,
Hanee KNCTAKOBCKMY 3aKJIIOYAET: «...3M0XA BEJIMKOU (PpaHITy3-
CKOH peBomonuu 6osee, YeM Kakue-JIu0o Ipyrue CoObITHs, pac-
KpbUIa Niepe/l CO3HaHUEeM KYJbTYPHOTO YesIoBeYeCTBa CaMOOBIT-
HYIO TIpUPOy OOIIEeCTBA KaK TAKOBOTO M CTUXUWHBIA XapakTep
BCSIKOU 0OIIeCTBeHHOW K13HU. OTHBIHE CTAJIO COBEPIIICHHO $IC-
HO, YTO OOIIIECTBO MPE/ICTABIISIET U3 ce0s1 HEUTO OCOOEHHOE, OT-

2 Kucmsixosckuii B. A. dunocodus u counonorus npasa. C. 285.
212 Tam xe.
213 Tam xe. C. 290.



HIOb HE COBIMAJIAOIIEE C MPOCTOM apu(pPMETUUECKON CyMMOM CO-
CTaBJISIIOIIMX €r0 UHIUBUAYYMOB, U UTO €ro KM3Hb U Pa3BUTHE
YIIPABJISIIOTCS He ONariMu TMOKeIaHUSIMUA €r0O YWIEHOB, & CBOUMU
COOCTBEHHBIMU CAMOCTOSITESTbBHBIMU 3aKOHAMI».

[MepeBopoT B unocodckoit Hayke, 0OyCIOBICHHBIN BbIIIIE-
YKa3aHHBIMU MOJUTUYECKUMU MPUIMHAMU, 3aKJTI0YAJICS B TOM,
YTO «CMEHWIach OCHOBHas mpooOneMa unocodum npasa. Ha
MECTO BOIpOCca, Kak MmpeoOpa3oBaTh MpaBo, CTAl BOIMPOC, Kak
oOpa3yercs paBo. B oTBeTe Ha 3TOT BOnpoc HOBbIe (puocod-
CKO-TIPaBOBbIE TEOPUU MCXOIWIA U3 U3MEHUBIIMXCS MPEICTAB-
JIEHUI O COOTHOIIIEHUH OOLIECTBA M OTIEJIBHOIO YesoBeKa (Jiu-
ua)». [lo stomy noBony Kucrakosckuil nuiet: «Eciau B npea-
IIECTBYIOIIME BeKa MPU3HABAIOCH OECCITOPHON UCTHHOM, UTO 00-
IIECTBO SIBJISIETCS TPOM3BEIEHUEM OT/IEJIbHBIX JIUI] U YTO OHO Me-
XaHWYECKU COCTaBJISIETCS] U3 UX COBOKYMHOCTH, TO TeTiepb, Ha-
000poT, MpUpoaa OOIIEeCTBA CTajla HACTOJIBKO OYEBUJIHOM, UTO
VHJIMBUIYYM W JIMYHOCTh OBUIM TIPU3HAHBI JIUIIL MPOSYKTOM
O0IIECTBA U COLMAIBHON cpepi» 24, Takum oOpa3om, eciii «B
XVIII cronetnn NepBUYHBIM JIEMEHTOM BO BCEX TEOpPETHYE-
CKUX MOCTPOEHUSIX,, KACAIOLIUXCsl 0OIIEeCTBa, TOCYIapCTBa U Mpa-
Ba, ObUT MHIUBUYYM, HarpoTuB, B XIX croneruu teopernye-
CKasi MBICJIb YIIOPHO OCTaHABJIMBAJIACh HAa OOIIECTBE KaK Ha Tep-
BUYHOM 3JIeMEHTE B )KU3HU 4eJioBeka» 2!, [Ipu aToM «mpeumy-
IIECTBEHHAs U e UCKTIOUUTESbHAS POJib O0IIECTBA OCOOEHHO

214 Tam we. C. 291.
25 Kuemsikoscruii B. A. dunocodus u counonorus npasa. C. 291.



obuta BeIgBUHYTa O. KOHTOM B HaMeueHHOW MM HOBOW HayKe —
COLIMOJIOT» 216,

Ha ocHOBe HOBOTO MpeJcCTaBJeHUs] O COOTHOIIEHUH OOIIIe-
CTBAa M OTJEJIBHOTO YeIOBeKa «OOIIEeCTBO Teneph ObLIO OOBSIB-
JICHO €IMHCTBEHHbIM MCTOYHMKOM BCEro rpama. Ecim otmenb-
HOE JIULIO MTPEJCTABISAIOCH JIUIIb MPOAYKTOM COLUAIBHBIX YCIIO-
BUI, TO TeM OoJiee U CBOM TpaBa OHO MOJTy4Yasio TOJIBKO OT 00-
mectBa. Ho B Takom citydae 3Tu mpaBa He ObUIM HEOTheMJIe-
MBIMU ¥ HEITPUKOCHOBEHHBIMU. TO OOIIECTBO WIJIM TOCYAAPCTRO,
KOTOpOE apOBajO 3TH IpaBa, HAAEIUB UMU OTAEIbHBIX JIMII,
OYEBHJTHO, MOXET B JIOOOW MOMEHT M OTHSATh Ux»>2!7. Mctopu-
YecKasl IIKOJIa IpaBa oIllpoBeprajia ecTeCTBEHHO-TIPAaBOBOE yue-
Hue XVII-XVIII cronetnii ¢ MHBIX NO3ULIMN, HEKEIN COLIMOJIO-
ruueckas mkona. Crapasi €CTeCTBEHHO-TIPaBOBasi TEOPUsT MOJ-
BeprajiaCh KpUTHKE CO CTOPOHBI UCTOPUYECKOU IIKOJBI TIPEXk/ie
BCEro B TeX MOJIOKEHHUSIX, IJie «OOHAPYKUBAJIaCh HAKJIOHHOCTD
€CTEeCTBEHHO-TIPABOBOM JIOKTPHHBI Pa3/IBOMTh MPAaBO Ha ITOJIO-
KUTENIbHOE, 0OSI3aHHOE CBOUM IPOUCXOXKIEHUEM IpeIpaccyl-
KaM WY MPOU3BOJTY, M ECTECTBEHHOE, PaCKpbIBaeéMOE 13 pa3yMa
WA TIPUPOBI». B KOHIENIIMYA UCTOPUYECKON IIKOMBI «...TPO-
SBJISICTCS CTPEMJICHHE CBECTH IPaBoO K eAMHCTBY. Bce mpaBo —
TIOJIOKUTENILHOE, BCE TIPABO MMEET OOIIUI UICTOYHUK TIPOUCXOXK-
neHusi»>'8, TlpeacraBuTeM UCTOPUUECKON MIKOJBI TpaBa, B OT-

216 Tam xe. C. 292.
217 Tam xe.
218 Hlepwenesuu I'. @. Ykas. pad. C. 482-483.



JIMYMe OT TEOPETUKOB €CTECTBEHHOTO TTpaBa, OTPHUIIAIN YesIoBe-
YeCKHIi MMPOU3BOJI B 0Opa30BaHUM TIPaBa U OTBEPraid BIIMUSIHHE
BHEIITHUX (DAKTOPOB Ha ero pa3sutue. [10 uX MHEHUIO, HICTOYHHUK
MpaBa — HApPOJIHOE MPABOCO3HAHKWE, HAPOIHBIN IyX, «00pa3oBa-
HUE TTpaBa €CTb He YTO MHOE, KaK IMOCTEeTIEHHOE PACKPhITHUE TO-
ro JAyXa B UICTOPUYECKOM Mporiecce». COrIacHO yUeHUI0 UCTOPU-
YEeCKOH IIKOJIbI TIPaBa, «BOJISl YeJoBeuecKas He UrpaeT poju B
Pa3BUTHHM TTPaBa, KOTOPOE MPOUCXOANT YUCTO OOBEKTUBHO (Oec-
CO3HATEJILHO), TI0 HaYaly HeoOXomuMocTu» 2%, B cooTBeTCTBHM
C TeOpUel UCTOPUUYECKOM IIKOJbI, «IIPABO HE SIBJISIETCS] HU ecTe-
CTBEHHBIM, HU TIPOM3BOJIbHBIM, & OHO €CTh UCTOpHYECKasi HE0O-
XOIUMOCTB» 220,

[Tpu 3TOM HCTOpUYECKas IIKOJIa TOJIKOBAJIa UAEI0 3aKOHOMED-
HOT'O ICTOPUYECKOTO Pa3BUTHUSI B HEJJOCTATOUHO 00IIel (opme.
«OHa BUfena B MpaBe HE MPOMYKT UCTOPUM YeJIOBEUYeCTBa, a
TOJILKO UCTOPMIO KaXkJI0ro Hapoja B oTaesnbHOCTU. [IpaBo B ee
mIa3ax SgBJISUIOCh UCKTIOUATETBHO HAIMOHATIBHBIM 22!,

TpanuIMOHHOE yYeHUE O ECTECTBEHHOM ITpase B XIX B. yTpa-
THJIO CBOW BBICOKUI aBTOPUTET, JIOCTUTHYTHINA B TIPEIIIECTBYIO-
IIMe [IBa CTOJIETHUsI, HE TOJbKO BCJIEJICTBUE KOHKYPEHIIUU C CO-
IIMOJIOTMYECKOM M UICTOPUYECKOH IIKOJIAaMU TTPaBa, HO U B CBSI3U C
MOSIBJIEHUEM PsIJIa KPUTUUECKUX [TPABOBBIX TEOPUIA, KOTOPbIE, HE

21 Tam we. C. 484.
220 Koprynoe H. M. Jlekuuu o o6ieii Teopuu mpasa. C. 116.

21 Koprxynos H. M. Jlexuuu mo obmeii Teopuu nipasa. C. 115, 116; Hlepuenesuu
I'. @. Yka3. pao. C. 484.



OTpHILIasl MO3ULIMIO €CTECTBEHHOI'O MpaBa, JalIud €l CTOJb CBOE-
oOpa3Hoe MCTOMKOBAHME, UTO, TIO CYTH, OKAa3aJIMCh MPOTHBOIO-
JIO)KHBI TPAIMLIMOHHBIM €CTECTBEHHO-IIPABOBBIM TEOpUAM. B ps-
Ny 9TMX KPYHHbIX KOHIIENIIMH ITpaBa, co3JaHHbIx B XIX croe-
TUM 1 JIOTIOJIHUBIIMX COOOM TEOPETUKO-TIpaBoBOe U (pusiocod-
CKO€ MPOCTPAHCTBO B COOTBETCTBYIOILIEN €0 YaCTH, MOKHO Ha-
3BaTh yU4EHUs O NpaBe Takux mbicauTese, kak M. Kanr, I'. B. @.
['erens, K. Mapkc, P. Mepunr. X Teopuu, Kak npaBuiio, KpUTH-
YECKU OLIEHUBAJIM UCTOPUYECKYIO HIKOJTY MIPaBa U BbICKA3bIBAIU
NOAJIEPAKKY €CTECTBEHHO-ITPABOBOU KOHLIENMKU. OIHAKo, 1O Cy-
TH JIeJ1a, KaXKJI0€ U3 YUYEHUN Ha3BAaHHBIX MBICIIUTEJIEN MPE/ICTaB-
751710 OO0 B3I HA MPABO, CONEPXKaIIUN MPU3HAKU U ecTe-
CTBEHHO-TIPABOBOM, ¥ COLIMOJIOTUYECKOU, M1 UCTOPUUECKOM IITKOJT
B pasHbIX MX KOMOWHAIMSX, C TIPMBHECEHHEM HOBBIX, BECbMa
r1yOOKUX UJIEH.

Tak, paccyxkmaas B nyxe ['o06ca, M. Kant cumran, uto ecre-
CTBEHHOE MTPABO — 3TO €CTECTBEHHOE COCTOSIHUE, COCTOsTHUE Oe3-
3aKOHHI M TUKOCTH, TO MPABO MPOU3BOJIA ¥ OHO OE3HPABCTBEH-
HO 10 CBOEM NEPBOHAYAIBHOW MPUPOJE, TaK KaK «...“3]I0 MPH-
CylIE YelOBEKY OT Mpuponbl”... OHO HE BHECEHO U3BHE B €r0
XapakTep, HO COCTaBJISIET MPUPOXIEHHOE CBOMCTBO €ro BOJIU
Y TIPOSIBIISIETCS B IPOTUBOOOPCTBE €CTECTBEHHBIX CTPEMJICHUI
HPABCTBEHHOMY 3aKOHY» %2,

[lo KaHTy, «...eciM ecTecTBEHHOE COCTOSIHUE U HE Bcerja
Ipe/ICTaBIsAeT cOOO0W NEUCTBUTENTBHYIO BPAXKLy JIIOIEH, TO OHO

222 Cm.: Hoseopooues I1. M. Counnernnsi. M.: PAPUTET, 1995. C. 185.



Hen30eKHO 3aKJTI0YAEeT B CAMOM CBOEH CYIITHOCTH BO3MOKHOCTD
STOU BPaX/Ibl», IOITOMY «...HEOOXOAUMO BBIATH M3 €CTECTBEH-
HOT'O COCTOSIHUSI, KOTOPOE MPEICTABISAET COOOH MOCTOSTHHOE Ha-
pyllieHHe TIpaBa yepe3 NpUTsI3aHue KakI0ro ObITh CAaMOMY CBO-
UM CyIbed U He JaBaTh JIPYyTUM HHKAKOW MHON 0OecreyeHHO-
CTH, KPOMe 3aBUCSAIIEH OT CBOETO MPOM3BOIa» 223, B cBA3M C 3THM
KaHT cunTan HeoOXOOMMbIM ycuimBaTh ((popMHpOBaTh) HpaB-
CTBEHHYIO COCTABJISIIOIIYIO €CTeCTBeHHOro rnpaga. [To ero mbiciu,
IUIsl TOP;KECTBA HMJIEH TpaBa HEOOXOMUM TOCYIApCTBEHHBIN TO-
PSIJIOK, HEOOXOIMMO TIEHUTD BJIACTh M 3aKOH, TOJI STHJ0N KOTO-
PBIX BO3MOJKEH MEPEeXoj1 OT JUKOCTU U MPOU3BOJIA K KyJIbType U
rpaxjaaHckomy cocrostHuio. OnHako pedb y Kanra uger o takux
rOCYy/IapCTBE U MTPaBe, KOTOPbIE HAXOSATCS B BBICIIIEM COIJIACHU C
MPUHLIMIIAMU TTPaBa, OCHOBAHHBIMH Ha pa3dyMe U HPaBCTBEHHO-
CTHU, CO CTaBIIIMM B MOCJIEIYIOIINE CTOIeTUsI aDOPUCTUIHBIM Ka-
TErOPUYECKUM HUMIIEPATUBOM, C(POPMYIMPOBAHHBIM 3TUM (pU-
J10cO(pOM: OTHOCHUCH K OKPYKAIOIIUM TaK, KaK Thl Obl XOTEJ, YTO-
Obl OHM OTHOCHJIHICh K TeOe??*,

C umenem KaHTa CBSI3BIBAIOT 3apOKACHME TaK HA3bIBAEMOM
MOPaJIbHO-3TUUECKON (HPAaBCTBEHHO-ITUYECKOI) TEOPUU ecTe-
CTBEHHOTO TpaBa. BmecTe ¢ TeM B McCIeOBaHUAX ero (puio-
co(pu, NPeCTABJIEHHBIX B PYCCKOW IOPEBOJIIOLIMOHHOM JIUTEPA-
Type, yKasbiBaeTcs: «C TOUKM 3peHHs] KAaHTMAHCTBA €CTECTBEH-
HOE TPaBo eCTh “JOJKHOE” MPaBO — HE 3areyvaTieHHbI 3aKOH,

223 Tam xe. C. 185-186.
224 Kanum M. Couunenus. T. 4. C. 260, 270, 347.



HO TIpaBOBOM Mjean... Xots cam KaHT monb3oBajicss TEpMUHOM
“ecTecTBEHHOE NIPAaBO”, OJHAKO, HAYMHAA C HEro, TEPMUH 3TOT
HAYMHAET BBIXOAWUTH U3 ynoTpeOneHus. Punocodsl HAUMHAIOT
TOBOPUTDb YK€ HE O €CTECTBEHHOM IIpaBe, a O MpaBe pa3ymMa U
CO3JIAI0T MOHSITHE HOBOW HayKH — (puiocoduu mpaBa» 2.

Kak ormeuaer H. H. AnekceeB, B TOCTKAaHTOBCKOU (PUIIOCO-
(pun «...BHepBbie OBUIO JOCTUTHYTO MPUHIMITUATIBHOE TTPEOJIO-
JICHWE €CTECTBEHHOI'O IpaBa IpU MOJIHOM MPU3HAHUU HEJOCTa-
TOYHOCTHU IOPUANUYECKOTO TIOBUTUBU3MA» 220,

B yuenuu I'erens u ero nocnenosaresnien TEOpUsl €CTECTBEH-
HOTO TpaBa Oblla OOHOBJIEHA: €CTECTBEHHOE MPaBO CTAJIO IMPO-
TUBOIIOCTABJIATHCS yKE HE TPOU3BOJIILHOMY, @ UICTOPUYECKOMY U
HallMOHAJILHOMY.

IIpu sTOM, BCNIEA 3a MCTOPUYECKOW WIKOJIOW Npasa, [erensb
IPU3HAET TOJIBKO OJHO MOJOXKUTEIbHOE MPaBo, HO, B OTIIMYME
OT MCTOPUYECKOU IIKOJbI, BUIUT B HEM MpPOsiBJIeHHE aOCOIIOT-
HOU ujeu rnpaBa. Kpome Toro, B oTM4uMe OT UCTOPUYECKON U
€CTECTBEHHO-IIPaBOBOM IIKOJ, ['eresib cuMTaer, 4to ecTecTBEeH-
HOE MpaBo — 3T0 o011Iee B MpaBe, OHO MpeAlIecTBYET UCTOpUYe-
CKOMY Pa3BUTHIO I1PaBa.

EcrecTBeHHOE npaBo, 1o ['ereso, — 310 BeuHas1, a0COMOTHAS
ujiest, NpOsIBJIAIONIAsICS B UCTOPUUYECKOM Pa3BUTUU MOJIOKUTENb-
HOTo paBa’?’.

225 Anexcees H. H. OcHOBbI ¢punocoduu npasa. C. 35.
226 Tam xe. C. 36.
27 Tam xe. C. 126-127.



[To ouenkam I'. ®. IllepmeneBnua, JaHHBIM B Hauvaje XX
CTOJIETHS1, «CAMBbIM PEIIUTEIbHBIM IPOTUBHUKOM UCTOPUYECKON
IIKOJIBI TTpaBa» 228 npusHaercs P. Mepunr. OpHako ero moHuma-
HUeE IpaBa B TAKOH ke Mepe OMUpaeTcsi Ha HICTOPUYECKOe U ecTe-
CTBEHHO-TIPABOBOE YYEHHS O TpaBe, B KAKOU U OTJIMYAETCS OT
HIX 06omx. Tak, MOMOOHO MPEACTABUTENSIM UCTOPUIECKOTO Ha-
NIpaBJIeHUs B ONpe/e/IeHU! MOHATUS ITpaBa, MlepuHr He npu3Ha-
€T pa3/BOeHHUs MpaBa Ha MOJIOKUTEILHOE U €CTECTBEHHOE, pa-
BO, TI0 €r0 KOHIIENIINY, OHO CYITIECTBYET TOJIBLKO B BUJIE TIOJIOKH-
TeMbHOr0*?’. B oT/IMume OT CTOPOHHUKOB MIKOJIBI €CTECTBEHHO-
ro mpaBa, «isi VleprHra HeT BEYHOTr0, HEM3MEHHOTO U BCE0O-
IIEro Mpasa, — BCe MPaBO UCTOPUYECKU CMEHSIEMOe sIBJIeHHe» 2.
[Tpruem MepuHTr cunTall, 4To Mpolrecc MpaBooOpa3oBaHUs — ITO
«0e30cTaHOBOYHAsT OOphOa M TPYI 1IEJIOro Hapojia», «0opbOa Ha-
PONOB, TOCYAAPCTBEHHON BJIACTH, COCJIOBHIA, MHUBUIOB», «00-
pa3oBaHKe IpaBa... COBEpIIAeTCs He MUPHbIM, a OOEBBIM ITy-
Tem» 231,

B 10 e BpeMsl, Kak 1 Ipe/ICTABUTENH IIKOJIbl €CTECTBEHHOIO
1paBa, HO B MPOTUBOBEC UCTOPUUECKON HIKoJe, MepuHr nogiep-
’KMBaJI UJIEI0 CO3HATENLHOTO, PACCYI0YHOTO (2 He Oecco3HaTeNb-
HOT'0) Havajia B IpaBooOpa3oBaHMU. Takke OH pa3zesisl Uaeo
€CTECTBEHHO-IIPABOBOI IIIKOJIBl O BBICOKOH pOJIM 3aKOHOAATENS

228 Hlepwenesuu I'. @. Yxas pad. C. 488.
229 Llepwenesuu I'. @. Yka3 pad. C. 488
230 Tam sxe.

2! Tam xe. C. 288, 489.



«KaK CO3HATEJILHOTO TBOPIIA TIpaBa» 232,

B ominume xe 0T UCTOPUYECKOro MPaBOBOTO U OT €CTeCTBEH-
HO-TIPaBOBOTO yueHUil, lepuHT BBIIBUHYJI CBOIO OPUTMHAJIBHYIO
KOHLIEMIIUIO TIpaBooOpa3oBaHus. COIacHO €ro TeOpuH, U3JI0-
JKEHHOU B 3HaMeHUTOM Tpyae «Llesnb B mpaBe», mpaBo pa3BUBa-
eTcsl He U3 caMoro ceOs, a ToJ1 BIIUSIHUEM BHEITHUX (DaKTOPOB.
«ITMH (PAKTOpaMU SIBJISIIOTCSI UHTEPECHI, TBUTAIOIIUE YeIoBe-
KOM U 3aCTaBJISIOIINE €r0 CTAaBUTh LIEJIH, OCYIIECTBISIEMbIE IPU
TIOCPEICTBE MpaBa» >,

JloBOABI TPOTUB UCTOPUYECKOM IITKOJIBI MPaBa, B MOMAEPKKY
€CTECTBEHHO-ITPABOBOTO yueHHs ObUTH BeIBUHYTH U K. Mapk-
coM. OTyacTi OHU OBbLIIM CBSI3aHBI TAKKe C KPUTHKOM reresieB-
ckoit (prtococpum ripaBa u mpaBoodpazoBanus. Tak, Mapkc nu-
miet: «Mou ucciaenoBaHus MPUBEIM MEHS K 3aKTI0UYEHHUI0, YTO
MIPaBOBbIE OTHOIIIEHHUSI HApaBHE ¢ (popmMaMu rocyapcTBa He MO-
I'yT ObITh TIOHSITHI HU U3 CaMMX ceOsl, HU U3 TaK Ha3bIBAEMOIrO
OOIIIEro pa3BUTHSI YEJIOBEYECKOTO IyXax» 234,

1o MHeHMI0O Mapkca, €eTMHCTBEHHOM CUJIOM, ABUTAIOIIEH MTPO-
1iecc oOpa3oBaHUsl TpaBa, sIBJISIETCS SKOHOMUUECKUN (haKTOp.
OO0 3TOM OH MHUIIET, B YACTHOCTHU, B padote «KpuTnka nmonuru-
YeCKOM SKOHOMHMKU»: «B 00IIecCTBEeHHOM OTIpaBJIeHUH (ITPOU3-
BOJICTBE) CBOEI JKU3HU JIIOJIM BCTYMAIOT B OMpPEIEEHHbIE, OT UX

232 Tam xe. C. 489.
233 Tam xe. C. 488-489.

234 Mapxc K. K xputuke rerenesckoit ¢punocoduu npasa. Lut. no: lepuieresuy I
@. Vka3. pad. C. 494,



BOJIM HE 3aBUCSAIIUE OTHOIEHUS (IPOU3BOJICTBEHHBIE OTHOIIIE-
HUS1), KOTOPblE COOTBETCTBYIOT OIPEAEIEHHON CTYNEHU Pa3BU-
THSI UX MaTepPUAJIbHBIX TTPOU3BOAUTENBHBIX CHI. COBOKYITHOCTh
STUX MPOU3BOJCTBEHHBIX OTHOIIIEHU 00pa3yeT IKOHOMHUECKYIO
CTPYKTYpy OOIIeCTBa, peaibHOe OCHOBaHMe (0as3uc), Ha KOTO-
POM BO3BBIIIAETCS ITPABOBAsI U MOJUTUYECKAsI HAJICTPOUKA U KO-
TOPOMY COOTBETCTBYIOT OIpe/ie/ieHHble (DOPMbI OOIIECTBEHHO-
ro co3Hanusi. Crioco0 Mpou3BOJCTBA MATEPUATBLHON KU3HU 00Y-
CJIOBJIMBAaET COOOM MPOIECCHl JKU3HU COIMAIbHOM, TMOJIUTHYE-
CKOH 1 TyXoBHOM BooOmie. He co3nanue moneit onpenenser ux
ObITHE, HO, HAIPOTHB, OOITIECTBEHHOE OBITHE ONpEeseT UX CO-
3HaHUE» >,

Kpurukys K. Mapkca, I'. ®. IllepiuieneBud ormedaer, 4ro
«C TOYKHM 3PEHHUs UCTOPUYECKOM JEUCTBUTEIBHOCTU» TPYOHO
BO3paXkaTh MPOTUB YTBEPKJICHUS O BAXKHOCTH SKOHOMUUYECKOTO
(pakTopa B 0OpazoBaHuM NpaBa, OAHAKO «IKOHOMUYECKHIA MaTe-
pUATT3M KU3HU UTHOPUPYET UAEI0 IICUXUUYECKOTO TPyda B Ipa-
BOOOPA30BaHMM MpaBa. A MEXKAY TeM AyXOBHAsl WHUIIMATHBA U
JyXOBHAsI MHEPIHS B TIpoliecce 00pa30BaHMsI ITpaBa UTPAIOT BhI-
JAIOIIYIOCS POJTb» 230,

Kpome Toro, oOpariaercs BHUMaHue Ha TPOTUBOPEYUBOCTh
MapKCUCTCKMX TIOIXOJOB: €CIIU «...TMPUHATh B COOOpakeHHe,
YTO MIPABO — TOJILKO HA/ICTPOWKA B 9KOHOMUKE U YTO SKOHOMHKA
pa3BUBaAETCS AMAJIEKTUUYECKUM IIyTEM, TO JIETKO MTPUIUTH K BBIBO-

235 Mapxc K., Sneenvc @. Counnenns. T. 13. C. 6-8.
236 HLlepwenesuu I'. @. Ykas. pad. C. 494.



Iy O TIpeAoNpe/IeieHHOCTH MpaBa, BechMa OJIM3KOMY KO B3IJIsI-
Iy UCTOPHYECKOM MKOJbI» 237, B. A. KUCTSIKOBCKHM cripaBeyTMBO
yKa3bIBaeT M Ha CBSA3b MApPKCU3Ma C COLIMOJIOTMYECKUM HarpaB-
nenueM. OH nuutet: «Bee conuanpHble pepopMaTopsl B IEPBbIE
Tpu uyeTBepTd XIX CTONETHS JOBOJIBHO COITIACHO YUYWIH, YTO
OTIEJIbHBIA MHIUBUAYYM COBEPIIEHHO OECCHUIIEH N3MEHUTD HC-
TOPUYECKH CIIOKMBIIMECS COLMAIIbHBIE OTHOIIEHUS U YTO TOJIb-
KO OOIIIECTBEHHbIE TPYNIbl MOTYT MpeoOpa3oBaTh U YCTPOUTD
Ha CIpaBe/JIMBBIX HavyajlaX *U3Hb YeJIOBeKa. .. BhICIero myHk-
Ta CBOETO Pa3BUTHUS ITU UJIEU JOCTUIIM B TaK HA3bIBAEMOM Ha-
YYHOM COLMAJIM3ME, WM MApKCU3ME, COITIACHO KOTOPOMY BCSA
’KU3Hb YeJIOBEeKa OIpeesIsieTCsl C eCTECTBEHHOM HeoOXOAUMO-
CTBIO COLIMAJIbHBIMU YCJIOBUSIMHU, ABWKYIIMMUCA U Pa3BUBAIO-
IIMMUCS JIMIIb 110 3aKOHY MPUYMHHOCTU. [laxke co3HaTesibHble
CTpeMJICHHMS], TI0 STOMY YUYEHUIO, TPENICTABISIOT U3 ceOsl TOMb-
KO OTPAaKEHUE HA3PEBAIOIMX HOBBIX COLMAJIBbHBIX YCIOBHM, a
MOTOMY YW COLMAJIbHBIM HJeasl JOJKEH B KOHIE KOHIIOB OCY-
IIECTBJIATHCS B CHITy COIMATIbHOW HeoOxoaumMocT» 238, Tlomoo-
HYI0 KpUTUKY Mapkca BbICKa3bIBAIA U APYrve aBTOPHI (HAIpU-
mep, E. B. Cnektopckuit).

Kputukn Mapkca CUMTAIOT Takke «...MPEeyBEIMYECHHUEM
YTBEpXKJEHUE, YTO BCS CHCTEMa COBPEMEHHOIO IpaBa €CcTh He
YTO MHOE, KaK PerllaMeHTUPOBaHHBIN 10 naparpadam 1 cTaTbsiMm
MOPAAOK TOCIOACTBA MHTEPECOB UMYIIMX KJIACCOB HAJ UHTEPE-

27 Tam we. C. 498.
238 Kuemsixoscruii B. A. Ykas. pao. C. 292.



caMy HEUMYIIIX» >3,

HaxoHen, camoe I71aBHOE 3aKJII09aeTCs B TOM, YTO OCHOBAH-
Hasl Ha yY€HUHM SKOHOMHMUYECKOTO MaTepruajin3Ma TeOpUsl IIOCTPO-
€HMsI B pe3y/bTaTe PEeBOTIOIMOHHOW OOpbOBI MIIEATLHOTO Oec-
KJIACCOBOTO KOMMYHHMCTHUYECKOTO OOITIeCcTBa Kak 0O0IecTBa BCe-
00I11ero 61arofIcHCTBUS TOCTIE TIOTBITKY €€ TIPAKTHYECKON pea-
ymu3auuu B Poccuu, psifie pyrux cTpaH okazajiach Hea(p(eKTuB-
HOW POMAHTHYECKOU YTOIMEU, UTO TUCKPEIUTUPOBAJIO B OIpe-
JIEJIEHHOM Mepe MapKCUCTCKOe HarpaBjieHue B pusocodum.

YeTBepTast BOJHA BO3POXIACHNUS, OOHOBJICHUSI U BBICOKO
AKTUBHOCTU HAYYHOW TEOPUU U MOJIUTUYECKON MPAKTUKU B OT-
HOUIEHUM €CTECTBEHHOI'O IpaBa mpuxoautcs Ha KoHel XIX u
Hayayio XX cronetus. B stor nepuon, kak numer . . Illep-
IIEHEBUY, «“BCIIBIIIKA” €CTECTBEHHOTO ITPaBa 0OHAPYKUJIACh Of1-
HOBPEMEHHO B Pa3HBIX MecTax 3arajaHoi EBporisl u ¢ 0coOeH-
HOIO sIpocThio B Poccn» 4. [TprumnHa Oblia Takke MoIUTHIecKas,
CBSI3aHHAsl C TEM, YTO Ha3peBajia HOBasi PEBOJIOLMOHHAS CUTY-
arsi. B 0o630ope nctopun yuenusi o ecrectBeHHOM Tipase . .
[epiieHeBUY OTMEYAET, YTO €CTECTBEHHOE MTPaBO, pEaHUMUPO-
BaHHOe Ha ucxoae XIX cronetusi, SIBUJIOCH YK€ HOBBIM, CIIe-
(pUIECKUM TIOHSATHEM, OTIIMYHBIM OT PAHHUX Pa3HOOOPA3HBIX
HAIpPAaBJIEHUN B €CTECTBEHHOM IpaBe. BHOBb BO3POXKIEHHOE B
koHIle XIX B. ecTecTBEHHOE ITPaBO OTIIMYAETCA OT CTAPOU KO-
sl XVII-XVIII BB. 1 Takke MpeacTaBIeHO pa3InYHbIMUA TOYKA-

239 Hur. no: Ulepwenesuu I'. @. Yxaz. pao. C. 495.
20 Mlepuieresun I'. @. Vias. pab. C. 29.



Mu 3peHus1. Oo1ee ke B pa3IUIHBIX OMPEeSICHUsIX €CTECTBEH-
Horo mpasa B XIX B. 3aKJII0Ya€TCA B TOM, YTO BCE OHU SABJISA-
10T COOOI HPaBCTBEHHO-3TUYECKHEe (MOPATbHO-3TUYECKHUE) KOH-
LENIUA €CTECTBEHHOIO IpaBa, UCXOASAIINUE U3 MPEICTaBICHUI
0 «KHBOW CBSI3W» HOPM IpaBa U HOPM MOpaJIM, KOTOpask «He
JOJKHA TIPEPBIBATBCSI» 24!,

2 Yaoun M. A. Vias. pao. C. 91.



§ 2.2. O01mee 1 0COOEHHOE B HAYYHbBIX
onpeacJeHudax €CreCTBCHHOIoO 1paBa,
BO3PO:KAeHHOro B koHue XIX croJserust

CyTb 00IIero B pa3avyYHBIX OMpE/IEICHUSIX eCTeCTBEHHOIO
1paBa, BO3pOKIEHHOro B KoHUEe XIX cronerus, B OmIM4Me OT

CTaporo ecrecTBeHHOro rnpasa (copmuponasiierocsi B X VII-
XVIII BB.), B ClieAyIOLIEM.
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