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Coaep:xanue
BBE/IEHUE

AxktyaabHocTh TeMbl. Yacts 1 cr.1 Koncturyuum Poccnid-
ckoii Penepaliiy POBO3IJIAIIIAET HAIly CTPaHy JEMOKpaThye-
CKUM IIPaBOBBIM TOCYAApPCTBOM C PECITyOIMKAHCKON (hopMoii
npaByieHHs1. CMBICIT PABOBOIO FOCYAAPCTBA PACKPbIBAETCS Ye-
pe3 cr.2 Koncrurynuu: «YenoBek, ero mpasa U CBOOOIIBI SIBJISI-
I0TCS1 BBICIIIEH 1IeHHOCThI0. [Ipu3Hanue, coOmoneHue u 3ammra
1paB U CBOOOJ YeIOBeKa U rpakIaHUHA — 00SI3aHHOCTh Tocy/1ap-
cTBa». JlaHHBII KOHCTUTYIIMOHHBINA MPUHIIUIT — OfHA U3 PyHIa-
MEHTAJIbHBIX OCHOB KOHCTUTYLIMOHHOTO cTposi Poccuiickoit de-
neparyu. [loHsTHEM «BBICIIAsI IECHHOCTh» HE OIpeesisieTCs] HU-
KaKasi Apyras OCHOBa KOHCTUTYLIMOHHOI'O CTPOSI.

WHCTUTYT IIpaB ¥ CBOOOI 3aK perlisieT HauOosiee BaKHbIE U CO-
IIUAJIBHO 3HAYMMBIE IS OTJEIBHOTO YeJIOBeKa, OOIIEeCcTBa U TO-
CyaapcTBa IpaBa 1 cBoOObI. [1J1s uesioBeKa OHU SIBJISIOTCST HE0O-
XOOUMbIMU YCIIOBUSIMM OO€CIIeUeHUs] ero JOCTOMHCTBA U ye-
CTH, TIPUCYIIIEN YEeJIOBEUECKOUN JTMYHOCTU; €CTECTBEHHOIO Mpa-
Ba Ha y4YacTue B PElIeHUU BOMPOCOB YCTPOICTBA U YIIPABJICHUS
TeM OOIIECTBOM, YJIEHOM KOTOPOTO OH SIBJISICTCST; COIMAIbHBIX
Y SKOHOMHYECKUX YCJIOBUI, HEOOXOAUMBIX €My J1JIsl YIOBJIETBO-
PEHUS JKU3HEHHO BaXKHBIX ISl HETO MaTepUaJIbHBIX U TyXOBHBIX
NOTPeOHOCTEN.



OpHako 3aKkpervieHre B pOCCUICKOM MpaBe MHCTUTYTA MpPaB
¥ cBOOO]] KaK MPUOPUTETHOTO IMPOU3OIILIO B CBSA3M C M3MEHEHH-
€M B Halllell CTpaHe MOJMTUUYECKOTO CTPOs U MPU3HAHUEM TpaB
U cBOOOJ YeJIoBeKa BbICIIEH 1eHHOCTho. B npenpinynmx Kon-
CTUTYLIMSIX HAllleW CTpaHbl pa3fell O MpaBax YesOBeKa U Ipax-
JAHWHA HE BCErJa 3aHMMaJl CTOJIb 3HaUMMOe MecTo. KoHCcTuTy-
IIMOHHOE TMPABO COBETCKOTO MEPHOa CTaBUJIO MHTEPECHI TOCY-
JapcTBa IMpPEeBbIIlIE UHTEPECOB JIMYHOCTH, U, HECMOTPs Ha op-
MaJIbHOE 3aKperIeHre IIIMPOKOTO MEPevHs IpaB, ¥ CBOOO 3a4a-
CTYIO CWJIBHO MIX OTPaHUIMBAJIO. Takum 00pa3oM, aKTyaIbHOCTb
TeMbl 0OYCJIOBJIEHa 3HAYeHHWEM KOHCTUTYIIMOHHBIX MPaB U CBO-
6011 yenoBeKka U rpaklaHuHa B IEMOKPATUUECKOM TrOCyIapCcTBe,
0COOEHHO aKTyaJleH AAaHHBIM BOIMPOC MPUMEHUTENTBHO K MOJIO-
Jou Poccumickor jeMokparuu, Tak Kak B Poccui OTHOCUTENTbHO
HEJIaBHO MPU3HAH MPUOPHUTET MIPaB U CBOOO] UEJIOBEKA U TPak-
JaHWHA U CO3JaHbl MEXAHU3MBI [IJI51 UX peaI3alliy U 3allUTHI.

Crenenb pazpadoTranHocTu TemMbl. K npobnemam pa3Bu-
TSI TPAXKJIAHCKOTO MPABO, B PA3IMYHBIX €ro acreKTaXx MHOTO-
KpaTHO OOpaIiajrch OTeYeCTBEHHBIE PABOBE/IbI JOPEBOTIONH-
OHHOTO, COBETCKOrO M COBPEMEHHOro nepuoga. B nopesoso-
IIMOHHBIN TIEPUO] JaHHbIE BOIMPOCH ObLIM OCBEIIEHBI B TPY-
nax A.I'.Toitx6apra, B.C.AnramanoBa, C.B.AnekcanpoBckoro,
S. bemana, A.P.BenenukroBa, A.M.I'ynseBa, .b.HoBuiikoro.
B coBeTckuil 1 COBpeMEeHHbII Mepuobl TIyOOKHe TeopeThde-
CKHE UCCIIEIOBAHU ST PACCMATPUBAEMOTO UHCTUTYTA JIMOO ero OT-
JEJIbHBIX acneKToB nposoauiucsk I'ynsgessim A.M, Nodpde U.C,



Ucaewim 1. A, Kopenerckoii E.1, Kypuiibiaeiv B.M, JleBuabiM
JIL.M, Makosckum A.Jl, HoBuukum MN.b, HoBuuikou T.E, Ily-
ruackuM b. U., Cadpuynnunsv [I.H, TInnsessim B.B, Pa3anos-
ckum B. A., CBepmiiobiM I'. M. AHaJIM3 IpaBOBOIO perympoBa-
HUS OCHOB pa3BUTHA [ pakIaHCKOro 3akOHOAATENBCTBA, [IPUBO-
autes Tak ke B padborax Cyxanosoii E. I1., TpeymnankoBa M.K,
Yucrsikoor O. U., Yaycckou O.A, Yeunnou H.A, XoxiaoBoun
C. A, llIgekoson I'. B., HecMOTpst Ha MHOKECTBO Hay4YHbBIX TPY-
JIOB, MIOCBSIIEHHBIX aHAJIM3Y I'PaXIaHCKUX MIPAaB U COOTBETCTBY-
IOIIHX CIIOCOOOB MX 3aIIUTHI, B HACTOSIIEE BPEMSI, C YUETOM IPO-
UCXOJAIIMX U3MEHEHUI, KaKk B HOPMAaTUBHOM ITPAaBOBOM PeryJiu-
POBaHUM, TaK U MPABOIPUMEHUTEBHOUN IEATENbHOCTH MOSIBU-
J1ach HEOOXOIMMOCTb B UCCIIEIOBAHUY PsI/Ia HOBBIX aCTIEKTOB, T10-
CKOJIbKY KM3Hb HE CTOMT Ha MECTE, a MOCTOSIHHO CTaBUT IEPE]
IOpYICTaMU HOBBIE MTPOOJIEMBI, TPEOYIOIIIE CBOETO pa3pelieHusl.

O0beKTOM HCCJIeIOBAHUSA BHICTYNAIOT OOIIECTBEHHbIE OT-
HOUIEHUsI, U TEH/IEHIIMH, BO3HUKAIOIIKE B chepe pa3BUTHUsI OTe-
YECTBEHHOI'O T'PaXkIaHCKOTO 3aKOHOAATENIbCTBA.

IIpeameTomM mcciieJOBaHUS SIBJISIIOTCSI HOPMbI T'PaX/1aH-
CKOrO 3aKOHOJATENIbCTBA, PErYJUPYIOIIME BOIIPOCH peain3a-
MU U 3al0UThl IPAKIAHCKUX TPaB; TEOPETUUECKUE BO3ZPEHUS
Ha pa3padarbiBacMbie TIPOOIEMBI; Cy/ieOHasT TIPAKTHKA.

IHeabr0 1aHHOW KHUTU SIBJISIETCS PACCMOTPEHUE PA3IUUHBIX
aCMeKTOB M TEHJEHIMI, BO3HUKAIOIIUX MPU Pa3BUTUUA OTEYe-
CTBEHHOTO I'PaXkJIaHCKOTO 3aKOHOJATEIbCTBA.

Jlnst ToCTUKEHUST TAHHOU 1IeJTM HEOOXOMMO PEUTh CIIeTy-



olI1e 3a0a4M

PacCMOTPETh UCTOPHIO PA3BUTHSI OTEUECTBEHHOTO I'paKaH-
CKOT'O 3aKOHO/IATEJTbCTBA;

U3YYUTh TIOHSATHE TPAXAAHCKOTO IMpaBa U PACKPHITh €ro
(byHKIIMIO, 1 OCHOBHBIE JIEMEHTHI,

MCCIIeIOBATh XapaKTEPUCTHKY OCOOSHHOCTEH MPaBOBOTO pe-
T'YJIMPOBaHUSI OOIIECTBEHHBIX OTHOIIEHUH, BBITEKAIOIHX B che-
pe pa3BUTHsI OTEYECTBEHHOTO I'PaKIaHCKOTO 3aKOHO/IATEILCTBA;

PaccMOTpETh TaKOE MOHATH S, KaK OOBEKT ¥ UICTOPHUIO CTAHOB-
JIeHUsI UHCTUTYTa YaCTHOTO TMPABO, B CUCTEME Pa3BUTHS TPaXK-
JaHCKOTO 3aKOHOATENhCTBA B 1I€JIOM;

paccMOTpeTh TPHHIUIT CTAHOBJIEHHUSI TPAKJIAHCKOTO TIpaBa
Ha pyoexe XX—XXI Bekos;

paccMoTpeTh IPoOJIeMbl TIPABOBOTO PETYJIMPOBaHUs B chepe
Pa3BUTHS TPAKJIAHCKOTO U I'PaXJAHCKO-TTPOIIECCYaTbHOTO Tpa-
Ba coBpeMeHHo Poccum.

MeToapl NpoBeAEeHHOr0 HccJaeaoBaHus . Meromonoru-
YeCKyI0 OCHOBY HMCCIIEIOBAHMSI COCTAaBIISIET TEOPHs TMO3HAHMS,
ee BCeoOl i MEeTO/l MaTepHATMCTUYECKON NHaieKThK. B Ka-
YyecTBe OOINEHAYYHBIX METOJIOB HCCIICOBAHUS MTPUMEHSLIHCH:
(bopMaIbHO-TIOTMYECKMIA U CUCTEMHBIN METOJIbl HAy4HOro TIO-
3HaHWsI, ONMCaHKe, HAOMOIeHNe, CPaBHEHUE, aHAJIN3 U CHHTE3.
T WUTIOCTpaIuK TEOPETHUYECKUX BBIBOJIOB UCIIOIb30BaHa CY-
neOHasi PaKTUKA Pa3IMYHbIX cynoB PD.

Hayunas HoBU3HA nipefonpeiensieTcsi Kak caMUM BHIOOPOM
TeMBbI, TaK ¥ METOIOJIOTMIECKUM TIOIXOJJOM K HOPMAaTHBHO-TIPa-



BOBOM M TIPAKTUYECKOW Oa3e MCClIeIOBaHMS, LIEISIMU 1 3a/1a9a-
MU padoTsl. Hapsmy ¢ 3tim, 1aHHas paboTa npecTaBiseT coOoi
MOHOTrparueckoe Mccae0BaHue MHCTUTYTa Pa3BUTHS U CTa-
HOBJICHUsI TpakJaHCKoro npaBa B Poccun. Hayunast HoBu3Ha
TIPOSIBJISIETCS] B TOM, UTO OBLIN BbISIBJICHB HEKOTOPbIE ITPOOIIEMBI
B COBPEMEHHOM MPABOBOM PETryJIMPOBAHMH I'PAKIAHCKOTO TIpa-
Ba U M3JIOKEHBI MTPEJIOKEHUS 10 COBEPIIEHCTBOBAHUIO POCCUI-
CKOTO I'PpaKIaHCKOTO 3aKOHO/IATENILCTBA HA COBPEMEHHOM 3Tarle.

Ctpykrypa padorpl. Cama KHHWra COCTOMT W3 BBE/IEHHS,
2 171aB, 3aKJIIOYCHUS U CIIMCKA JIUTEPATYPHL.



I. PABBUTUE I'PAKJIAHCKOI'O
ITPABA HA PYBEZKE
1917—1922 TO1OB

1.1. Bo3HMKHOBEHNSI OCHOB Pa3BUTHSA I'Pa’KAAHCKOI0
npasa

B COBETCKOM rocyiapcrse

PeBomotimonnsie coOBITHS OKTSOpst 1917 1. KpyTO M3MEHHIH
MYTh PA3BUTHS OTEYECTBEHHOI'O MPABa B LIEJIOM U I'PaXKJAHCKOTO,
B TOM YHCJIE HACJIEJCTBEHHOI'O, IIpaBa B YacTHOCTU. Hopmbl pa-
Hee JIeVICTBOBABIIIETO 3aKOHOHaTeIbcTBa — CBoga 3akoHOB Poc-
CUMCKOM MMITEpUH — (DAKTUYECKU MPEKPATHIN CBOE ACHCTBUE,
MIPUMEHSISICh JIUIIb B YacTH, «HE MPOTUBOpEYAIlell PeBOJIOIN-
OHHOI COBECTU U PEBOJIIOLIMOHHOMY ITPABOCO3HAHUIO» .

OpnHUM U3 NIEPBBIX AKTOB COBETCKOM BJIACTH, KACAIOLIUXCS pe-
I'yJIMPOBaHM S HACJIEAACTBEHHBIX OTHOIIEHUH, cTall [lekper BLHUK
«O06 ormene HacnenoBanusi» ot 27 ampens 1918 r. (Hekper).
HanHomy akTy OblTa mpujpaHa oOparHas cwia. Kak ormeuan
B. 1. CepebpoBckuid, [IeKpeT «sBIsICsS OIHUM U3 3BEHbEB B 00-
1IEeW LIETIA MEPOIIPUSATHIA. .. HAIIPABJICHHBIX HA JIMKBUIALIMIO Ka-
MUTATUCTUIECKON YaCTHON COOCTBEHHOCTH» .

B cr. I [lekpera ycraHaBIMBajOCh, YTO «HACJIEAOBAHUE Kak

! Cepebposckwii B. 1. I36paHHBIe TPy/Ib! [0 HACTEICTBEHHOMY M CTPAaXOBOMY ITpa-
By. M., 2010. C. 45.



0 3aKOHY, TaK U MO IyXOBHOMY 3aBelllaHuio oTmeHsietcs. [o-
CJie CMEPTH BJIaJleNblia UMYILECTBO, EMY MPUHAJICKaBIIEe (KaKk
JBUKAMOE, TaK Y HEABM)KMMOE), CTAHOBUTCS TOCYAAPCTBEHHBIM
nocrogauem Poccurickoi Cormmammcriuaeckort Cosetckon Peje-
paruBHOU PecnyOnuku». OcTaBimecs mocie CMepTi COOCTBEH-
HUKa HETPYIOCIIOCOOHBIE POJACTBEHHUKH IO MPSIMOW BOCXO[ISI-
el ¥ HUCXOJAIIEH JTUHUM, €ro MOJTHOPOAHbIC U HEeTOTHOPO/I-
HBle OpaThsl M CECTPhI, a TAKXKe MEePEKUBIINN CyNpyr Moayva-
JIM cofiepkaHue 13 umyniectBa. Eciiu ocrasiierocsi UMyIiecTsa
OBbLJIO HEJJOCTATOUHO ISl YAOBJIETBOPEHUSI BCEX POJICTBEHHUKOB
yMepIIiero, T0 MPUOPUTET OTAABAJICSA TpeOoBaHUSIM HauOosee
Hyxawomuxcsa u3 Hux (cr. I, 1T Iekpera). Hukakoro paziu-
YK MEX]Ty I€ThMU 3aKOHHBIMHU U BHEOPAYHBIMU, 4 TAKKE MEX-
JIy YCHIHOBJICHHBIMU, YCBIHOBUTEJISIMM M KPOBHBIMHU POJICTBEH-
HUKaMU B acleKTe MX B3aUMHBIX HACJIeJCTBEHHBIX MIPaB HE Je-
najnock (ct. II). 3aBemanusa kak ocHOBaHUsI HacienoBanusa [le-
KpET He JOIMYCKaJ.

VYnpagneHve UMyIIECTBOM YMEpIIIEro BO3J1arajaioch Ha MeCT-
HbIii CoBeT, KOTOPBIHA JIOJKEH ObUT OIyOJIMKOBATh COOOINCHHE
O CMEPTHU BJIAJIEJIbIIA U BbI30BE JIMI], UMEIOIIMX MTPaBO Ha MOJy-
YeHHWEe CONepXKaHWsl. YKa3aHHbIEe JIMIIA JOJKHBI ObLTU 3asBUTh
O CBOUWIX IpaBax B TEUCHHUE rojia CO THS MyOIMKAIMU cOooOIe-
HUs, B IPOTUBHOM CJIy4yae OHM JIMIIAIKUCH TIPaBa Ha MOTy4YeHue
conepxkanus (cr. V — VII [lekpera). B ciiydae eciv umyinecTso
YMEpIIEro He TPEBBIIIATIO JIECSITU ThICSAY pyOsield, B YaCTHOCTH
COCTOSIIO TOJIBKO U3 yCaIbOBl, IOMAITHEN OOCTAHOBKU U CPEJICTB



MPOU3BOJICTBA TPYIOBOIO XO35KMCTBA B TOPOJIE WUJIU JIEpPEeBHE, TO
OHO MOCTYIAJIO B HEMOCPEACTBEHHOE YITPABJIEHUE U PaCHOpsIkKe-
HUE UMEIONIMXCSl HAIMIIO CyNpyra U poacTBEHHUKOB (cT. IX).
[IpumeyarebHO, YTO B IOPUIMYECKON JIUTEPATYPE TOTO BpeMe-
HU YKa3bIBaJIOCh, YTO CIy4au Mepexoja UMYILIECTBA yMEPIIEro
JMIa K rocygapcTBy Ha OCHOBaHMM HOPM Jlekpera mpakTthye-
cku He umenu Mecta’. Kpome toro, neiicteoBan [lekper o0 ot1-
MEHEe HacliejoBaHus BecbMa Heponro — yxe Jlekperom BLIMK
or 22 mag 1922 r. 3a cynpyrom v NpssMbIMA HUCXOISAIIMMHU T0-
TOMKaMH BHOBb OBLIO IIPU3HAHO «ITPABO HACJIEIOBAHUSI TIO 3aBe-
HIAHUIO U TIO 3aKOHY».

Vike nepBbiM cBouMm [lekperom ot 26 okTsaOps 1917 r.
«O 3emiie» COBETCKOE rocy/1apcTBO OCYIIECTBUIIO HAIIMOHAIIU-
3aIMI0 TI0 BCEH CTpaHe BaXKHEWIEro OOBbEKTa BEIHBIX MPaB —
3emuid. B cT. 1 KpecTbsiHCKOro Hakasa, sIBJISIBIIErOCsl COCTABHOM
yacteio [lekpera «O 3emiie», roBopriiock: «IIpaBo yacTHOM cO0-
CTBEHHOCTH Ha 3eMJII0 OTMEHsIETCS HaBCerna; 3eMJIs HE MOXET
ObITH HU TIpOJlaBaeMa, HU TOKyIaema, HU cJaBaeMa B apeH[y
JI1OO0 3aJI0T, HM KaKUM-JIOO0 00pa3oM oTayxkjaaeMar». YyTh 1mos-
ke B Konctutyumn PCOCP 1918 1. (cT. 3) He TONbKO 3emis,
HO U Jieca, He[pa M BOIBI ObLIM OOBSBICHB OOBEKTOM HCKJIIO-
YHUTEJTLHOU TOCYIaPCTBEHHOW COOCTBEHHOCTH M OOIIEHAPOHBIM
(HALIMOHAJILHBIM ) JOCTOSTHHEM >.

2 Toiix6apr A. I'. XossiicteenHoe npaBo PCOCP. T. 1. I'paxnanckuii komeke. M.,
1923. C. 176.

3 Coserckue Koncrurynuu: Cnpasounuk. M., 2012. C. 129.



OnHoBpemeHHO COBETCKMM TOCYAapCTBOM ObUT MPEIIPUHST
PsI1 TIOC/IEIOBATENbHBIX IEMCTBUIA, HAITPABJIEHHBIX HA HAIIMOHA-
JIM3ALIMIO ¥ U3bsITHE U3 000pOTa APYTUX BUIOB UMYIIIECTB, IJIaB-
HBIM 00pa30M MHBIX 00BbEKTOB HelBUKUMOCTH. Tak, 20 aBrycra
1918 r. 6bu1 punsat Jekper BIUMK PCPCP, cornacHo koto-
pPOMY IPaBO YacCTHOW COOCTBEHHOCTH Ha BCE CTPOEHUS B TOPO-
Jlax C YMCJIOM HACEeJIeHUsI CBBIIIIE IECSTH ThICSIY YEJIOBEK, IIPEBbI-
HIAIOIIME BMECTE C 3eMJIEN OLIEHKY, YCTaHABIMBAEMYIO MECTHBI-
MU opraHamu Biactu, Osut0 orMeneHo. lekpetom CHK PCOCP
ot 15 (28) mions 1918 r. ObUTM OOBSABIEHBI TOCYAAPCTBEHHOM
COOCTBEHHOCTBIO KpYIMHEHINe MpeArpusiTisi TOpHOM, MeTa-
JIypru4ecKom, TEKCTUIBHOW U APYTUX OTPACsell MPOMBIIIIIEHHO-
cru. 3atem Obu1 m3z1aH [ekper CoBHapkoma PCPCP ot 29 Hos16-
pa 1920 r., mo KOTOpoMy BCe NMPEANPUATHSA, UMEIOLINE ITPU Me-
XaHUYECKOM JIBUTaTesie CBbIILIE MSATH, a 63 MEXaHUYEeCKOTO J1BU-
raTesisi CBhIIIE AeCATH pabounX, MOIeKaTN HAIIMOHAIN3AIIUY.

B coBpemMeHHOIT JMTEpaType BIOJIHE CIPaBEAIMBO OoOpaliia-
€Tcs BHUMaHMe Ha To, 4to B iepron 1918 — 1920 rr. (Bpems Bo-
€HHOTO KOMMYHH3Ma) TOBOPUTb YTO-JTMOO O IPakIaHCKOM Ipa-
Be B Poccuu Obi10 TpyaHo*. B cTpaHe oTCyTCTBOBAT HOpMaib-
HBII IPakJaHCKUT 000POT, B CUJTY Y€ro OTCYTCTBOBAJa U HEOO-
XOJUMOCTb B PErYJIMPOBAHNN UMYIIECTBEHHBIX OTHOIIEHUIA, OC-
HOBaHHbIX HA PaBEHCTBE M ABTOHOMUHU BOJIM €70 YUACTHUKOB.

B 1921 r. CoBerckoe rocygapcrBO BbIHYXJIEHHO NEpPEXo-
JUT K HOBOM KOHOMMUecKoW nonutuke (Hamy). CopepxaHue

“ BaGaes A. B. Cuctema BelHbIX npas. M., 2006. C. 137.



HIMA CBOAWIOCH K TOMY, YTOOBI KaK MOXHO IIUpPE NOMYCTUTD
B HCTEP3aHHYI0 I'PaXJAHCKOM BOWHOW W TOJWUTHUKOU BOEHHO-
ro KOMMYHHM3Ma S5KOHOMHUKY CTPaHbl PhIHOUHBIE JIEMEHTHI IIPU
COXpaHEHWHU 3a rocyIapCTBOM BCEX KOMAaHAHBIX BbICOT. Heob-
XOIUMOCTh BO3POJIUTh T'PAKJIaHCKUKA OOOpOT Belleld, TOBApOB
M YCJIyT, B CBOIO OYepe/b, MOTpedoBaia BEpHYThCS K TPakIaaH-
CKO-TIPAaBOBOMY PETYJIMPOBAHMIO UMYILECTBEHHBIX OTHOIIEHUH.
22 mas 1922 r. 6bu10 npunsto [Hocranonenue BLIMK PCOCP,
Kotopoe, 1o onpeneneHuio 11. M. Ctydku, «IBasyioch NEPBBIM
IpaXJaHCKUM KOJEKCOM H3Ia» U KOTOPOE 3aKaHYMBAJIOCH ITOPY-
yenueM IIpesuanyma BIINKa BHecTn Ha oOcyxaeHue clenyio-
1Iell ouepeHON cecCHM BHIpaOOTaHHBIN HAa STOM OCHOBE MTPOEKT
I'PaXJaHCKOrO KOZIEKCa.

1.2. Poan I'paxknanckoro koaekca PC®CP ot 1922 ro-
Jla B CHCTeMe Pa3BHTHS IPaBa COBETCKOr0 rocyJapcTBa

B kparyvaiiinue cpoku HOBbIH ['pakaanckuii kogekc PCOCP
ObL1 pa3padotan u 31 oktsa0ps 1922 r. mpunsaT Ha ceccun BLIIUK
PC®CP. Ilo nepBonavansHomy 3ambicay 'K PCOPCP 1922 r.
paccMaTpuBalICsl Kak BPEMEHHbII 3aKOHOJATe bHbII akT. Bech-
Ma MHTEPECHBI Pa3MBIIIJIEHHUS HA TOT CYET YYaCTHUKA TeX CO-
owertrii [1. Y. Ctyuku: «Torma mpicimnm cebe KapTUHY Pa3BUTHUS
NPUOIM3UTENBHO TaK: IPaXAaHCKUN 0OO0pPOT MPEcTaByIseT Co-
60i1 HEOOJIBIION 0a3UC, MOIYMHEHHBIN I'PakJaHCKOMY KOJEKCY
U TpakIaHCKOMY cyay. Pabounii kiacc OyeT KuThb MO KOIEKCY
3aKOHOB O TPYIIE, AaXe CyAUThCs OH OyJeT B 0c0O0M cype (Tpyao-



Bble ceccuM, KOH(IMKTHBIe KoMuccun). KpectbsiHuH Oyfier crio-
pUTH O 3eMJIe TT0 3eMeJIbHOMY KOJIEKCY U B OCOOBIX 3eMeJTbHBIX
komuccusix. HakoHell, 1 HAlMOHATU3UPOBAHHOE TTPOU3BOJICTBO,
TPAHCIIOPT U BHEIIIHSIS1 TOProBJisi OYIyT KUTh CBOEK0, COBETCKOIO
KW3HBIO U 1axe cyauTbes B ocoObix AK m BAK... B nanbHei-
IIIEM MBI JOJIKHBI OBUTA KOHCTATUPOBATh 3HAUUTETHHOE YKJIOHE-
Hue ot 1ol uauumn». 'K PCOCP 1922 r. neiicTBUTENBLHO Cy-
HIECTBEHHO MEPEKWI HIM U, yCTh U B UBMEHEHHOM BUJE, MPO-
JOJIKaJl IeMCTBOBATh BILIOTH 10 BeTyruieHus B cuity 'K PCOCP
1964 r.

B I'K PC®CP 1922 r. kareropusi «BeIIHOE MpaBo» Jlaja Ha-
3BaHUE CaMOCTOSATEILHOMY pa3feily, KOTOPblid [epBOHAYAJIBHO
BKJIIOYAJI B ce0s1 HOPMBI O TPeX BUAaX BEIIHBIX MPaB: MpaBe co0-
CTBEHHOCTH, ITpaBe 3aCTPOMKH U 3aJ10re UMyIecTsa (CT. cT. 52 —
105). Bo mHOorom no ujaeonornyeckum npuyrHaMm B ['K He Ha-
IIUIM OTPAXX€HUSI HOPMbI O CAMOCTOSITE/IbHOW 3allUTE BJIaJCHUS
1 0 mproOpeTaTeIbHOM JAaBHOCTH KaK OCHOBAaHUM MPUOOPETCHHMS
npaBa COOCTBEHHOCTH.

B npumeuannu k ct. 21 'K PCPCP 1922 r. 3akperuisercs oT-
Ka3 OT JIeJIeHUs Belley Ha ABM>KMMBIE U HeJBUKUMbIe. «C oTMe-
HOW YaCTHOW COOCTBEHHOCTH Ha 3€MJII0, — TOBOPUTCS B HE, — Jie-
JIEHWE UMYIIECTB Ha IBUXKHUMbIE U HEIBUKUMBIE YIIPA3THEHO.
DTOT 1Iar NOAKPEIUIIeTCs MPUHATUEM ITEPBOro 3eMeTbHOTO KO-
nekca PCOCP, kotopeiii Berynui B cuiy ¢ 1 nekadps 1922 r.
('K PCOCP - c 1 sauBaps 1923 r.). Cornacho ct. 3 'K PCOCP
1922 r. 3emenbHBIE TPABOOTHOLIEHUS OTHBIHE JIOJIKHBI PETYIIH-



POBaThCsl HOPMAMU 3€MEJIbHOTO 3aKOHOAATEIbCTBA.

Tem He MeHee, MEpPBOHAYAIBHO MPOOIEMaM BEITHOTO TpaBa
B €ro KJIACCHYECKOM TMOHUMAaHWU B JUTeparype yaensieTcs J0-
CTaTOYHO MpUCTaJibHOEe BHMMaHue. B 1925 r. nmox pepakuuen
A. M. Bunasepa u V. b. HOBUIIKOTO BBIXOIUT MPaKTUYECKUN
KOMMeHTapuii K cT. cT. 52 — 65 T'K PCO®CP 1922 r., B KoTO-
pom U. b. HoBuiikuii aHanm3upyeT HOPMBI O TIpaBe COOCTBEH-
HOCTH ellle C MO3UIIMIA yYeHHUsl O BellHoM TpaBe. Tak, Kk oOrmmm
MpPU3HAKAM BEIIIHBIX MPaB OH OTHOCUT HEMOCPEICTBEHHBINA Xa-
paKTep CBSI3M JIAIIA C BElIbl0, aOCOMIOTHYIO 3aIUTY W TIPUHITUTT
numerusclausus’. OgaoBpemenno U. B. Hoeuiikmii oOparmaer
BHUMAaHUE Ha MOsIBJICHHE HOBBIX OCOOEHHOCTEN MpaBa COOCTBEH-
HOCTH B COLIMAJTUCTUYECKUI TTEPUOL;

1) mpaBO COOCTBEHHOCTH MAOJKHO OCYIIECTBISATHCS B CO-
OTBETCTBUU C COIMAJTIBHO-XO3SIICTBEHHBIM Ha3HAYEHUEM BEIIIU.
JlaHHBI BBIBOJ MIpeIONIpeiesisieTCs CoAep:KaHueM OOIIero MpyH-
LUIa OCYILIECTBJICHUS IPaXJAaHCKUX MPaB B COOTBETCTBUU C UX
COLIMAJIbHO-XO3SIMCTBEHHBIM HA3HAYEHUEM, 3aKPETLJICHHBIM B CT.
1 TK PCOCP 1922 r. B utore 3ta HOBe/Ia IpEBpallacT,
[0 MHEHUIO aBTOpa, MHCTUTYT 3aKOHHBIX OFPAaHWYEHUN MpaBa
COOCTBEHHOCTH, KOTOPBIA OBbLT BEChMa Pa3BHUT B JIOPEBOJIIOIIH-
OHHOM TpaXJIaHCKOM IpaBe, B ycrapeBiliee noHsaTve. OHa xke
U3MEHSIET caMO IMOHMMaHKe TpaBa COOCTBEHHOCTH KaK HauOo-

3 Hopuuikuii Y. B. I'paxaanckuii kogeke PCPCP. [IpaBo codctBenHocTH: [IpakTi-
yeckuil kommeHTapuii / ITox pen. A. M. Bunasepa u 1. B. Hosuukoro. M., 1925. C.
2-6.



Jiee TIOJTHOTO TOCTIOACTBA JIMIA Haf Belblo. «[liis nercTByiore-
ro mpasa ObUTO OB, TAKMM OOPa30M, COBEPIIIEHHO HETIPABUIIb-
HBIM OIpe/ie/ieHHe MpaBa COOCTBEHHOCTU KaK BJIACTH JIMIIA TOC-
TMIOZICTBOBATh HaJl BEIIbIO B OOIIMX paMKax 3aKOHA; CKOpee 3TO —
cBoeoOpa3Has (PyHKIUSI, PUCBauBaeMasl TIOJIOKUTETbHBIM ITpa-
BOM OMpenesieHHOMY JIMITy, COOCTBEHHHKY, W BBIpaKaIOMIasiCs
B OCYILIECTBJIEHUH COLIUATBbHO-XO3sIICTBEHHOTO Ha3HAYEHUsI Be-
. [Ipy coBpeMeHHO# MOCTaHOBKE MpaBa COOCTBEHHOCTH Kak
COILIMAJTBHO-XO3SIICTBEHHOM (PYHKIIMM TaKoe OMpeJesieHue pac-
MOPSKEHUS yKE HE IPUTroJHO», — nonaraet W. b. HoBuukwuit;



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.
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