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Coaep:xanue

Baenenne

OO011ee TOHATHE IU3aiiHA

[ToHATHE «KOHCTUTYLIMOHHBIN JU3aiH»: IPaBO Ha CYLIECTBOBAHUE
Konen o3HakoMUTENBHOTO (PparMeHTa.
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BBenenne

Koncmumyyuonniii akm ModiCHO cpasHums ¢ 2UNCOBOU MACKOU U
CAENKOM, CHUMAEMbIM C Jcugoeo auya OelicmeumenvHocmu. Ho, 6 omauuue
om 2unco6ol, KOHCMUMYYUOHHAS MACKA He MOAbKO OMAUBAEMCS NO C6OEMY
opuzUHANY, HO 8 HAYUMENLHOIU CMmeneHu onpedeasiem OanvHeliuee pasgumie
€20 uepm.

B. H. /lypoenesckuii [11, c. 9]

Koncmumyuuu cozoanvl, a He Haiidenvl. OHU He nadarom 4yoecHvIM
obpazom ¢ Heba U He paAcmMym ecmeCcmeeHHbIM 00pazoM HA 103e.
OHu uenoseueckue meoperus, NPOOYKMsbl 002080pP08, 8blOOPA, KOHKPEMHOL
UCMOPUU KOHKPEMHO20 HAPOOd U (noumu 6cezoa) NOAUMUUECKoli 0opbobl, 6
KOmopoti 00HU évluzpbieatom, a opyaue npouzpvlearom. Hecomnenro, é smom
pycae caedyem ymeepHcoamb, Ymo HAua KOHCIMUMyyust eCms 00ablLe MO, Yo
Mbl 0endaem, Hexceau mo, 4mo mvl co30aem: Mol (pe)dpopmupyem ee 6ce epems
uepe3 Hauty KONNEKMUBHYIO OesiMeAbHOCHb.

Anna @. Ilumxun [67, p. 168]

Kak nomxkHa BeirisiaeTs KoHCTUTYUM? JlomkHa v oHa, peacraBisasach OCHOBHBIM 3aKOHOM,
o cBoeil (popme U CBOEMY COIEpKaHHMIO OTPakaTb OCOOEHHOCTH TOCYAApCcTBA U HApojaa, KOTOPhIM
npu3BaHa caykuth? CyIecTByeT JIM YHUBEPCATbHBIN MTPOEKT, KOTOPBIA MOT Obl CTATh TAJIOHOM WU
MOCITYKUTB JIeKaJaMu MPU MPOEKTUPOBAHUU HOBBIX KOHCTUTYIIMOHHBIX TEKCTOB?

[Touemy B meyaTHOM BUjIe KOHCTUTYLIMU bpaszuiun u Muauy o0pasyioT yBECUCTHIN TOM, B KOTO-
POM MorJI Obl TIOMECTUTBCS BCe KOHCTUTYLIMU eBporeickux rocyaapcts? [louemy Koncruryimu
CIIA ynaercs ycriemHo 3alyIuaTbcs OT U3MEHEHUN Ha MPOTSKEHUM JBYX C MOJOBUHOM BEKOB, a
®pannms v Poccust peryisipHo puOeraoT K BOIUIOIIEHHIO CBOUX OCHOBHBIX 3aKOHOB B HOBOW TEK-
croBoit Bepcuu? [louemy OcHoBHOM 3akoH I'epmanuu, Mcnanuu u Vtaimm MOXHO MpodYdTarh, a
npezcraButesisiM BenvkoOpuranuu u M3panis npuxoauTcest OObsSCHSTD, YTO BKJIQJbIBAETCS B TIOHSI-
THE «HeIMCaHasi KOHCTUTYIHS» ?

[lepeuens BOMpOCOB, MPUBOASIIMX K BBIBOLY, YTO HE CYILIECTBYET YHUBEPCAJIbHOU (hOPMBI, B
KOTOPOH HAWJIyUIIIUM 00pa3oM MOTYT OBbITh YPEryJIupOBaHbl KOHCTUTYIIMOHHBIE OTHOIIEHHS, OTpa-
KEHO Bce MHOroo0Opasue KOHCTUTYIMOHHON TeOpUH U MPAKTUKH, MOXHO MPOJOIKATh MCKIIIOUH-
TeJIbHO Jionro. He chopMupoBaH 1 ujieasibHBIN 00pa3 TOro, Kak JIOJKHA BBINISACTh KOHCTUTYIIUS
rOCy/IapCTBa B CBOEM OIMCAHWH, KAKWe MPABOBbIE CPEJCTBA JOKHBI OBITh MCIOJIB30BaHbI MU €
pa3paboTKe, MPOEKTUPOBAHMY, BHIPAKEHUU B CJIOBAaX U 3aKpeIUIeHWd Ha Oymare — TO €CTh KaKuM
JOJDKEH ObITh TU3aliH KOHCTUTYLIMU. DTOrO MOHUMAHUS HET B HAYYHOU JIMTeparype, Cliel0BaTeIbHO,
€ro HeT B KOHCTUTYIIMOHHBIX JIOKTPUHAX Pa3TMYHbIX TOCYIAPCTB U B KOHCTUTYIIMOHHOW MPAKTHUKE.

MHoroo6pa3ue KOHIIETITOB MOCTPOEHUsI KOHCTUTYIIMIA (TaK Ha3bIBa€MbIil KOHCTUTYIIOHHBIN
JU3aiiH) M VX CYIIECTBEHHBIC PA3IMUMS, IaXKe C yI4eTOM TeHACHIIUH I7100aIM3aliy U YHUBEpCcaln3a-
1[UM, 3aMMCTBOBAaHHME TEX WJIA MHBIX MOAXOJOB, a MHOIA U (POPMYIMPOBOK (B CHIIy MUTPAIIU KOH-
CTUTYLMOHHBIX UJIEH) MPOEKTUPOBILIMKAMYU KOHCTUTYIIMI BOOOIIE CTaBAT BOMPOC O TOM, BOSMOKEH
JIM UJIeabHbIA (COBEPIIEHHBIM U ONTUMAJIbHBIA) JU3ailH KOHCTUTYLUMU. HeT equHcTBa B OLIEHKAaX
CaMoi TOMYCTUMOCTH UCTIONIb30BAHU S TIOHATHS «KOHCTUTYIIMOHHBIN AU3aiiH»: ecnu [ontep ®pan-
KeHOepr MPUXOAUT K MO3UTUBHOMY YTBEP:KACHUIO: «B COOTBETCTBUM CO CTaHIAPTHBIMU CIIOBApPSMU
TepMUH “IU3aiiH” OXBATBIBAET C U3PSIHOM J10JIel TOUHOCTH TO, KaK MTPOUCXOIUT pa3padOTKa KOHCTH-
TYLIMU, U COBCEM HE SIBJISIETCS CTUIMCTUYECKOM (PUTYPOU WM HalyMaHHOW aHajioruen» [43, c. 153],
To Tomac ['MHCOYpr HAXOOUT BecOMble JOBOIbBI [IIsl OCHIAPUBAHUS TAaKOW BO3MOKHOCTU: «JlM3aiiH
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MOJPa3yMEBAET TEXHOKPATUUECKYIO, APXUTEKTYPHYIO MapaurMy, KOTopasi He BIIMCHIBAETCS B TPs3-
HBIE PEaJIMU COIMATBHBIX MHCTUTYTOB, U OCOOCHHO B KOHCTUTYIIMOHHBIN mporiecce» [61, p. 1].
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Oo01mee nousiTHE TU3aHA

CJIOBapI/I Aal0T MPEUMYIIECTBEHHO CXOXKUEC OIPEACTICHUSA:

Huzaitn (ot auri. Design — mMpoeKkTUpoBaTh; YEpTUTh; 3aJyMaTb;
a Takke TPOEKT; IUIAH, pPUCYHOK) —  TepMHUH, OOO3HAYAIOUIUIA
Pa3HOBHUIHOCTh  XYHOKECTBEHHO-TIPOCKTHOM  JIEATEIbHOCTH,  OXBaThIBAIOIIECH
CO3/IaHME TIPOMBIIUIEHHBIX M3JIENUIA U PallMOHAIbHOE (DOPMHUPOBAHKE TIEJTOCTHOU
MpeMEeTHON cpelbl. MeTomsl Ju3aiiHa, CBA3BIBAIOIIUE IMOTPEOUTEIbCKHE |
9CTETHMYECKHE KadecTBa IPEIMETOB M OOBEKTOB, IpeJHA3HAYCHHBIX IS
HEMOCPEICTBEHHOI'O UCTIOIb30BAHMUSI YEJIOBEKOM, C MX ONTUMAJIbBHBIMU CTPYKTYPOI
M TEXHOJIOTMEN W3rOTOBJIEHUs, MOTYT OKa3blBaTh OMNpe/eJIeHHOE BO3/CHCTBHE
Ha peIIeHWe TaKWX BaXHBIX COIMAJBHBIX IPOOJIeM, Kak (DYHKIIMOHMPOBAHUE
MIPOM3BOJICTBA M TMOTPEOJICHHsI, CYIIECTBOBAHHE JIIOJIEH B MUpPE OKPYKAIOIIUX WX
npeameToB [33, 6].

Hu3ailH  — [eATebHOCTh MO  XYIOXKECTBEHHOMY KOHCTPYHPOBAHUIO
MIPeMETOB, IIPOEKTUPOBAHMIO BHEIITHETO OOJIMKA pa3IMYHbIX u3aesmi [12, ¢. 209].

Jr3aiiH — Xy[10’KeCTBEHHOE KOHCTPYUPOBAHUE MPEIMETOB; IPOEKTUPOBAHUE
9CTETHYECKOro 0OJIMKA MPOMBIIIICHHBIX u3aeuii [37, ¢. 167].

Huzaitn, — a; M. 1. IIpoekTupoBaHie XyHOKECTBEHHBIX (DOPM, BHEIIHETO
BUJIA U3IEJIMIA, TTPOM3BOAUMBIX MPOMBIIIIEHHOCTHIO, (pacaioB 31aHUM, UHTEPhEPOB
MOMEIIEHN W T. I.; XYIOXEeCTBEHHOe KOHCTpyupoBaHue. COBpEeMEHHBIN 1.
XyIOXKHUK TO Ju3aiiHy. 3aHuMartbcs au3aiiHoM. 2. Pasr. XynokecTBEHHO
oOpMJIeHHBIN BHEITHUN BUI n3aeus. JIloOoBaThCs IM3aiiHOM aBTOMOOWIIA [2, C.
258].

[Mpocymmupyem: qu3aiiH — 3TO, BO-TIEPBBIX, POJ M COIEPKaHUE OIPEe/IeSIEHHON IieJIeHaIIpaB-
JIEHHOU JIeATeJIbHOCTU U, BO-BTOPBIX, PE3Y/IbTAT TAKOW JIesITeTbHOCTH. KOHCTUTYITMOHHO-TTPaBOBOE
MIPUCTIOCOONIEHNE OOIIEeYNOTPeOMMOro TMOHMMAaHUsl JU3aliHa HE MPOTUBOPEUUT €ro CYITHOCTH U
OCHOBHBIM ITpu3HaKaM. [IpeacTaBisis mporecc co3aaHus KOHCTUTYIIMU KaK HEKYI0 aKTUBHOCTh T'OCY-
JIAapCTBEHHBIX JesITelield, MPaBOBEAOB, TPAXIaH U UX OObEIUHEHHH MO0 (POPMHUPOBAHHIO CHCTEMBI
peryMpoBaHusi OOIIECTBEHHBIX OTHOIIEHHI, BHIOOPY Mofiesel (popMbI rocyjapcTBa, roCcy1apCTBeH-
HOTO YCTPOKCTBA, MOJUTHYECKOTO PEXHMa, BIOJHE MOXHO YNOTPEOUTh MOHATHE «IU3alH» AT
XapaKTepUCTUKY 3TOr0 BOUCTHUHY TBOPYECKOro mpotiecca. 1 He TobKo camoro mpotiecca, Ho 1 cpop-
MHPOBAHHOTO IO €0 UTOraM pe3yJbTaTa. DTUM ke TEPMUHOM MOKHO ONUCATh AESATEIbHOCTD 10 Pas-
pabOTKe TeKCTa KOHCTUTYIIMH, MPOIECC BBIOOpA I0PUINYECKUX CPEICTB MPH CO3JAHUU OCHOBHOTO
3aKOHA U JIOCTUTHYTbIN pe3ysbTaT — KOHKPETHbI IPABOBOM aKT BBICILIEH I0PUANYECKOIN CUIIBL.

YuuThIBas MHOTO3HAYHOCTD (TIOTMCEMUYHOCTb) IOHSATHS «IU3aiH», ClieyeT 0003HAUUTD MOJI-
XOZIbI K €ro yrnorpeoneHuio B hopmare «KOHCTUTYIIMOHHBIA TU3aiiH» MPUMEHHUTEBHO K KOHCTUTY-
1 (OCHOBHOMY 3aKOHY) FOCY/IapCTBa:

1) B OTHOIIIEHUY TEKCTA KOHCTUTYIIUH: KaK YK€ JOCTUTHYTHII MJIM HAXOISAIIMIACS B CTAINN MTPO-
eKTUPOBAHUsI Pe3ysIbTaT (0XKMUAaEMO MCKOMBIN B MPOIECCEe MPOSKTUPOBAHUS M 0OCYXKIEHUS TEKCTa
KOHCTUTYIIMH ), BBIPAKa€MBI B OTBETaX Ha BOIPOCH (B PACKPBHITUH TOTO), KaK BU3YaJbHO 0(DOpMIIEH
CpencTBaMy I0PUANIECKON JIMHIBUCTUKHY U IOPUAMYECKON TEXHUKH (C yUETOM I0PUINIECKON MCUX0-
JIOTHM) ¥ B KAKOW TOIOJIOTHMH (JIOTUKE, JIOTUCTHKE) BHICTPOEH TEKCT KOHCTUTYIIHH;

2) B OTHOIIIEHHUH MTpoIIecca pa3padOTKHU U MPOSKTUPOBAHM S KOHCTUTYIIMOHHBIX aKTOB: KaK Jesi-
TEJIbHOCTh TOCYAPCTBEHHBIX U OOIIECTBEHHBIX MHCTUTYTOB YHUBEPCATBHON KOMITETEHIIMY UJTH CTie-
[IMAJIFHO CO3/IaHHBIX JJIS1 pa3paOO0TKM KOHCTUTYIIMOHHOTO aKTa, BHECEHUs B HEr0 M3MEHEHUH, KakK



1. H. Baprun. «KoHCTUTYIIMOHHBIA qu3aiiH: 00pa3 rocygapcTBa u 00pa3 SMoXm»

repeyeHb MEXaHU3MOB COIIACOBaHUS U MOATBEPKAEHUS I0PUIMUECKON CUJIbI BCETO KOHCTUTYIIMOH-
HOT'O aKTa WU €r0 COCTABHbIX YacTel;

3) NIpUMEHUTETIHHO K TeM 0OBEKTaM, OTHOILEHHUSIM, JIeSITeTbHOCTH, (peHOMEeHaMm, Mporeccam 1
COOBITHSIM, KOTOpbIE (DYyHIAMEHTAILHO YPEryJIMpOBaHbl KOHCTUTYIMEH rOCyAapcTBa, BBICTPOSHBI Ha
OCHOBE €€ MMIIEPaTUBOB U MCXOIs U3 TaKOBBbIX. B 3T0M (popmaTe ymecTHee NpUMEHSTh KOHCTPYK-
LMI0 «KOHCTUTYLIMOHHOM apXUTEKTYpbl» KaK HEKoel (pyHIAMEHTaJbHOW CUCTEMBI CaMOPETYIISILIUN
(romeocTaza) KOHCTUTYIIMOHHOTO Mopsiaka [32], TTyOMHHBIX 3aKOHOMEPHOCTEH MOCTPOCHUSI TOCY-
JapCTBa, BJIACTEOTHOIICHUH, B3aUMO/IEHCTBUSI TOCYJAPCTBA C MHCTUTYTaMU I'PaskIAHCKOTO O0IIecTBa
Y JINYHOCTBIO.

B Hacrosem ouepke OCMBICJIEHHUIO, PACKPBITUIO M ONKCAHUIO TIOIBEPTHETCS] KOHCTUTYLIMOH-
HBII U3aiiH B OJIHOM U3 TpeX OTMEUEHHBIX 3HAYeHUH, HanOojee TOCTYIMHOM ISl SMITUPUIECKOTO
OCSI3aHHUSI: OLIEHKE KOHCTUTYLIMOHHOTO TEKCTA.

70 npearnoaaraeT aHajlInu3 BOIPOCOB:

a) KOMIIAKTHOCTH / JETaIM3UPOBAHHOCTY / Pa3BEPHYTOCTU TEKCTA KOHCTUTYLIUY;

0) CTpyKTypHpOBaHHMsI TEKCTa (HOPMATUBHOM «MaTepPUN» ) KOHCTUTYIIUH (CKOJILKO YacTeld, TJIaB,
paszienoB, crareil, MyHKTOB, MOJIYHKTOB COCTABJIAIOT CTPYKTYpPY KOHCTUTYLIMHU, KaK OHMU BBICTPO-
€Hbl);

B) PaCCTaHOBKM aKLIEHTOB, apTUKYJISILIMU OTAEJIbHBIX COAEP/KATEIbHbIX TTO3ULIMIA;

I') BU3yaJIbHOM COOTHOCHUMOCTH IO 0OBEMY YacTell TeKCTa KOHCTUTYIINH;

1) TIpe/IeIbHBIX MAaKCUMAJIbHBIX 1 MUHUMAJIBHBIX ME€p OOBEMHOCTH, COOTBETCTBEHHO, YacTeH,
I71aB, Pa3/IesioB, CTaTel, ITyHKTOB, MOJIYHKTOB KOHCTUTYLIMH, IIPEIE/IbHBIX MAKCUMAJIbHBIX U MUHU-
MaJIbHBIX MEp JJIMHBI (POPMYIMPOBOK KOHCTUTYLIMOHHBIX HOPM;

€) 9PrOHOMUYHOCTH TEKCTA KOHCTUTYLINH;

) KpacoThl, SCTETUKU BU3YaJIbHOM TapMOHMYHOCTH, HACKOJBKO 3TO BOOOIIE BO3MOKHO,
YMECTHO U OCYLIECTBUMO — IOPUINYECKON MOITUYHOCTH TEKCTa KOHCTUTYLIUU.
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IloHsaTHE «KOHCTUTYIIHOHHLIN
JM3aiH»: PaBO0 HA CyleCTBOBAHMeE

«KoHcTuTynmm He magaioT ¢ HeOa ¥ He SBJISIOTCS TAMHCTBEHHBIM 0OpPa30M CBOMM OCHOBATe-
7M. BMecTo 3TOro oHM CrpoeKTUPOBaHbl, OCHOBaHbI, CO3aHbl, CKOHCTPYUPOBAaHbI U, KOHEYHO XK€,
paspaloraHbl», — yrBepkaaer I'. ®pankendepr [57, p. 537-542; 43, c. 152], npeapapss aHanus3
CaMoro IMpaBa Ha CyILECTBOBAHUE MOHATUS «KOHCTUTYLIMOHHBIA JU3aiiH», MOCIYKUBILErO Ha3Ba-
HHeM KHHUTY (cOopHMKa crarteil) mox pegakuueit T. [mHcOypra. COOTBETCTBYS MOTOOHOMY XyJOKe-
CTBEHHOMY pemeciieHHoMY Tiozixoay, T. [uHcOypr Ha oOmoxke kaurk «Comparative Constitutional
Design» pa3meraer rpaslopy BpeMeH (ppaHity3ckor pesomouuu (1789 r.) u3 komnekuuu bpuran-
CKOTO My3esl, 1300paKalolIylo ITPEICTABUTENIeH TPEX COCJIOBHM, B TIPSIMOM CMBICTIE BHIKOBBIBAIOIIHX
KOHCTUTYLIMIO HA HAKOBAJIbHE.

TexXHOKpaTUYEeCKUI MOAXO[, 3a4acTyl0 MACKUPYEMbId B TEPMUHAX HEOMHCTUTYLMOHAIN3MA,
IIPUBJIEKAET CBOEU HAIVIAJHOCTBIO U 3pUMOCThI0. COBPEMEHHOM HayKe B LIEJIOM, B TOM YHCIIE U COBpE-
MEHHOM TeOPHH ITPaBa U rocyJapcTBa, MPUCYIIE UCTIONIb30BaHNE OOPA3HOIO A3bIKa, MOHATUI aCCOLIU-
aTUBHOTO PsA/1a, CBOMCTBEHHbIX MHBIM HAIIPABJICHUAM 3HAHMS, HAYKH U JJaKe UCKYCCTBA U TEXHUKHU.

KoHcTpynpoBaHue rocyiapcTBeHHbIX MHCTUTYTOB Bee Ooliee 1 Ooiee OCYIIECTBIISAETCS Ha YHU-
BEPCAJIbHBIX TEOPETUKO-ITPABOBBIX JOKTpHHAX. Co3JaHNe KOHCTUTYLIMH, (POPMUPOBAHKE U pa3BUTHE
MOJIMTUYECKUX PEKUMOB B YCIOBHUSX OOJErYeHus JOCTyNa K M3YUYEHHIO U aHAJIU3Y ONbITa JPYrux
crpad (3¢pexTHoe U 3PPEKTUBHOE PA3BUTHE CPABHUTEIBHOIO MPABOBEAEHHS, KOHCTUTYIIMIOHHOM
KOMITApaTUBUCTUKM) JEMOHCTPUPYIOT AKTUBHOE 3aMMCTBOBAHUE M aJJAlITALIMIO PA3JIMYHbIX KOHCTH-
TYLIMOHHBIX MEXaHU3MOB, HIHCTUTYTOB, KOTOPbIE CJIOKWJIUCh B IPYTHX rOCYJapcTBax U Ipyrux npaBo-
BBIX cucteMax. [1py 3ToM B mporiecce mogoOHOro KOHCTPYHpPOBaHHUSI Bee Oosiee U 0osiee MPUMEHSIIOTCS
apXUTEKTYPHbIE MOHATH S, IPUHLMITBL M METO/bI JU3aliHA IEPEHOCSTCS B PEry/IMpOBaHUe OOIIECTBEH-
HBIX OTHOUIEHWH. DTO NPHUIAI0 APXUTEKTYPHOU MeTaope «KOHCTUTYLIMOHHBIN IWU3aliH» CTaTycC
3aKOHOPOKAEHHOTO [TPABOBOIO MOHATHSA. B KOHIIE KOHIIOB pa3MyHble HHbIE METa(OPh («KOHCTUTY-
IIMOHHBIN 0ObIYal», «<KOHCTUTYIIMOHHAS MBICITb», «<KOHCTUTYIIMOHHOE CTPOUTEIbCTBO», «KOHCTUTY-
LIMOHHAS KU3Hb>» U T. I1.) IPUKWIUCh U CTAJIM CTOJIb IPUBBIUHBIMHU, YTO PO MX BHEIIPABOBOE MPOUC-
X0k JIEHUE He BCTIOMUHAIOT. HayuHble NOHATHS UCKITIOUUTENIBHO YaCTO OCHOBBIBAIOTCS HA MeTaopax,
UMEIOLIMX TEXHUYECKUE, KYIbTypHbIE, (PU3NUECKHUE U Jake ObITOBble OCHOBaHUA [18, c. 25-43].
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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