KpPaTKMH Kypc

A. B.NonoBa

MexayHapoagHoe

YyacTHoe
npaBso

MoHATHA MeHAYHaApOAHOTO YacTHOND Npasa

duzHYecKHe AMLa B MeaYHapoaHOM
YyacTHoOM npage

MNpaBoBoM cTAaTyC rocyaapcrea v OPHAHUYECKHX
JIML, B MEeXAYHapoaHOM YacTHOM npase

pznnrep-




Kparkun kypc (Iutep)

AHHa IloroBa

MesxkayHapoaHoe YacTHOe MPaBo

«ITarep»
2009



YK 341.9(075)
bbK 67.93

ITonmoBa A. B.

MexnyHaponHoe yactHoe nipaBo / A. B. [lonoBa — «IIutep»,
2009 — (Kparkui kypc (ITutep))

VYuebHoe nocodue COCTaBJIEHO B COOTBETCTBHHM € TpeOoBaHUsIMU [ '0cy1apCTBEHHOTO
00pa30BaTeNILHOTO CTAHJAPTA BHICIIEro PO ecCHOHATBHOrO 00pa3oBaHus,
yrBepkaeHHoro 27.03.2000 r., u yueOHou porpammoit ot 13 HosOps

2007 r. [IpegHa3zHaueHO /715 CTYAEHTOB BceX (hopM 0OyUeHU s, aClIMPAHTOB U
nperojaBaresiell OPUINIeCKUX BY30B U (DAKyJIbTETOB U MOKET OBITh UCTOJIb30BAHO
JUISI IOATOTOBKM K KaHAMJIATCKOMY 3K3aMeHy 1o crienraiibHocta 120003
(rpaskAaHCKOE MPaBo, MpeaPUHUMATETBCKOE ITPaBO, CEMENHOE MPaBo,
ME:KIyHapOIHOE YacTHOe TIpaBo). B Hem ocBeraTcst mpooaeMbl COBpeMeHHON
JOKTPUHBI MEXIyHAPOJHOrO YacTHOTO npaBa B Poccuiickort Penepaiu Ha
OCHOBAHMM 3aKOHOAATENIbCTBA U JIMTEPATYPHBIX UCTOUHMKOB 10 COCTOSIHUIO

Ha | sauBaps 2008 r.Bce npaa 3amuinensl. Hukakas yactb TaHHOW KHUTY HE
MOkeT ObITh BOCITPOM3BEIeHA B KaKOK Obl TO HU ObLIO (hopMe Oe3 TUCbMEHHOTO
pas3pellieHus BlaiesblieB aBTOPCKUX IPaB.

VK 341.9(075)
bbK 67.93

© IMTonosa A. B., 2009
© Iurep, 2009



A. B. Tlonosa. «Me:xayHapoJgHOE YaCTHOE MPABO»

Coaep:xanue

Baenenne

Tema 1
[Ipenmer u cuctema Me:XayHapOAHOIO YaCTHOTO MpaBa
Komn3noHHeli 1 MaTepuaibHO, IPAaBOBOM METO/IbI PETYJIMPOBAHUS
B MEXIyHApPOJIHOM YacCTHOM IpaBe
Komnn3noHHsli MeTOs1 perympoBaHust
MarepuasibHO-IpaBOBOI METO[] PETYIMPOBAHUS

Tema 2
Buipl ¥ COOTHOIIEHME UCTOYHUKOB ME:XAYHAPOIHOIO YACTHOIO
npasa
BHyTpeHHee 3aKOHOIATENbCTBO TOCYAAPCTB
MexayHapoaHble 10rOBOPHI
CyneGHble TiperieIeHThI

Konen o3HakoMUTENBHOTO (pparMeHTa.

O O\ O\

12
14
14

16
19
23
25



A. B. Tlonosa. «Me:xayHapoJgHOE YaCTHOE MPABO»

Anna ITonmoBa
Me:kayHapoaHoOe YaCTHOe
npaBo. Kparkuu Kypc

BBenenne

MexIyHapOIHOE YaCTHOE MPaBO — yYeOHa st AUCIUTUINHA, BBEICHHAS B BBICIIIUX YISOHBIX 3aBe-
JEHUsIX JJIs TIOATOTOBKM BBICOKOKBATM(UIIMPOBAHHBIX I0PUANYECKUX KaIpoB. PaHee Kypc mesxmy-
HApOJHOTO YaCTHOTO IPaBa MPernojaBascs B CHEeUATU3UPOBAHHBIX By3aX, KOTOPblE TOTOBUIIU CIie-
LUATUCTOB J1s1 paOOThl B MUHUCTEPCTBE MHOCTPAHHBIX /1€ U BHEIIIHEIKOHOMUYECKUX BeJOMCTBax. B
HACTOSIIIIee BpEMs CUTYalH s U3MEHMIIACh. DKOHOMUYECKHE PeOPMBI, IPOBOAUMBIE B HaIlIEW CTPaHe,
OXBaTHJIM BHEITHEIKOHOMHUYECKUE CBS3U M OOYCIIOBUIA HEOOXOMUMOCTh COTPYJHUYECTBA POCCHIA-
CKHUX T'pakJaH M OpraHu3alyii ¢ rpaxJIaHaMu ¥ OpraHU3aIMsIMU IPYTUX TOCYIapCTB.

MesxayHaponHoe yacTHoe mpaBo (fgaiee — MUIT) mo MHOrMM npuyrvHaM OTIAYAETCs] OT MHBIX
oTpaciielt poccuiickoro rpasa. CBoeoOpasue ero npeaMera i MeToia, KOMIUIEKCHAas! TPUPOa UCTOY-
HUKOB, B3aUMOJICHICTBUE C MEXYHAPOIHbIM IIPABOM OIpPENesiOT XapaKTep U METOAUKY IMpernoja-
BaHMS TON Y4eOHOW NUCIMIUIMHBI CTYIeHTaM, oOydaomumcs 1o crienmaibHoct 030501 «HOpuc-
MpyAeHIMs». MexXIyHapoqHOe YacTHOEe MPaBO B COOTBETCTBUU C ['OCyJapCTBEHHBIM CTaHIAPTOM
obpazoBanus (crermanbHOCTh 030501 «FOpucnpyneHmsi», KBaTM(PHUKAIMS — I0PUCT) TPETIOAACTCS
CTYJICHTaM BBIITYCKHBIX KypcoB Bcex hopm oOyuenus. M3yuenne MUII oprueHTHPOBAHO TOJBKO Ha
CTY/IEHTOB, 3aBEpIIAIIINX CBOE IOpUINYEcKOoe 00pa30BaHKe, MOCKOJbKY HajJiexallee MOHUMaHue
KaTeropuil MexAayHapoJHOrO YaCTHOTO IMPaBa, ero AUCKYCCUOHHBIX ACMEKTOB U MPAKTUYECKUX MPO-
O7eM TMpearonaraeT xopoilee 3HaHUe TPakJIaHCKOro, CEMEeWHOro, TPyJOBOrO, MPOIECCYaIbHOTO U
Me:KJyHAPOAHOrO MyOIMYHOrO MpaBa.

MesxayHaponHOe YacTHOE MpaBo chOPMUPOBATIOCH B KAUECTBE OTAEIbHON I0PUIUUECKON TUC-
LUIUIMHBI Wb BO BTOPOil nonoBuHe XIX B. MHorue npoOiaeMsl 10 CHX MOP OCTAIOTCS TUCKYCCH-
OHHBIMU; CYIIECTBYIOT pa3IMyHble TPABOBbIE JOKTPUHBI, B TOM YHKCIIE POCCHICKast (COBETCKasl) JOK-
TPUHA MEXIyHapOJHOIO YaCTHOrO MpaBa.
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Tema 1
OoOuue NOHATHA MEKAYHAPOAHOI0 YaCTHOIO MpaBa

HpeaMeT H CUCTEMaA MCKAYHAPOJAHOI'0O YaCTHOI'O IIpaBa

MexyHapoIHOE YacTHOE MPaBO — 3TO KOMIUIEKCHAas MpaBoBas CUCTeMa, OObeAMHSAIOIAs
HOPMBbI BHYTPUTOCYJApPCTBEHHOI'O 3aKOHO/IATENIbCTBA, MEKIYHAPOIHBIX JJOTOBOPOB U 00BIYAEB, KOTO-
pble peryJupyloT UMYILECTBEHHbIE U JIMYHbIE HEMMYLIECTBEHHbIE OTHOLIEHH S, OCIOKHEHHbIE UHO-
CTPaHHbIM JIEMEHTOM (TO €CThb OTHOLIEHHS MEXIYyHApOIHOIO XapakTepa), ¢ MOMOIIBI0 KOIU3U-
OHHO-TIPABOBOTO U MaTepHasIbHO-NPABOBOIO METONOB. Takum 0Opa3oM, HOPMBI MEXyHapOIHOIO
YaCTHOT'O MpaBa PeryaupyloT rpaxIaHCKO-IIPABOBbIE, TPYAOBbIE, CEMEWHBIE U APYTMe UMYIIECTBEH-
HbIE U JIMUHbIE HEMMYILECTBEHHbIE OTHOIIEHUS] C THOCTPAHHBIM JIEMEHTOM.

MUIT onpesensieT Nprpoay HOPM MEXIYHAPOJHOTO YACTHOTO MpaBa, ClIocoObI MPEOIOIEHHUS
KOJUIM3UOHHBIX CUTYallUui, IpakIaHCKO-IIPABOBOE MOJIOKEHNE MHOCTPAHLIEB, JIML O€3 IrpaaaHCTBa,
MHOCTPAHHBIX I0PUANYECKHUX JIUL] M TOCYJAPCTB; BHETHEIKOHOMHUYECKHE CIENIKU; MOPSIIOK PACCMOT-
PEHUS CIIOPOB C MHOCTPAHHBIM JIEMEHTOM U JIp.

K rpynmne umyIecTBeHHBIX OTHOILIEHUH, HOCSALIMX HEBJIACTHBIN XapaKTep, Uil KOTOPbIX Xapak-
TEPHO HAJIMYME MHOCTPAHHOIO 3JIEMEHTA, OTHOCATCS:

* UMYIIECTBEHHBIE OTHOIIICHUS, CyOBEKTOM KOTOPBIX BBICTYIIAeT CTOPOHA, TI0 CBOEMY Xapak-
TEepy ABJIAIOIIAACA WHOCTPAHHOU (3TO MOXKET ObITh MHOCTPaHHOE (PU3MYECKOE WM IOPUIMUYECKOe
JIMLO WJIM MUHOCTPAHHOE IrOCYAapCTBO);

* UMYIIIECTBEHHbIE OTHOILIEHHUs], KOIZla BCE YYACTHUKHU MPUHAUIEKAT K OJHOMY TOCYyIapCTBY,
HO OOBEKT, U3-3a KOTOPOr'0 BO3HUKAIOT COOTBETCTBYIOLINE OTHOLIEHH S, HAXOIUTCS 3a IPAaHULICH;

* IMYILIECTBEHHbIE OTHOLLIEHU 1, BOBHUKHOBEHUE, U3MEHEHHE UM NPEK PAILEHUE KOTOPBIX CBS-
3aHbI C IOPUANYECKUM (PaKTOM, BOZHUKAIOLMM 32 I'paHuliell (IpMYMHEHNE Bpe/a, 3aK/II0YeHUe J10ro-
BOpa, CMEPTh U T. 11.).

[Tpu 5TOM HEOOXOAMMO OTMETHTH, YTO B KOHKPETHOM MPABOOTHOIICHUH MOOOHBIE BAPHAHTHI
MOT'YT PUCYTCTBOBATH B JIIOOBIX COYETAHUAX, BKJIIOYAS U TAKKE CIIyyal, KOrla BCe TPU U3JI0KEHHBIX
BapraHTa OyIyT CYILIECTBOBATh B OJHOM NMPAaKTHUECKOW cuTyanuu. TeM He MeHee B COCTaBe MpaBo-
OTHOILIEHUsI JOCTATOYHO HAJIMYMSA XOTS Obl OJHOTO U3 YKa3aHHBIX JIEMEHTOB, YTOObI OHO HOCHJIO
ME>X1yHapOAHBIX XapaKTep.

B poccuiickoM rpak/1aHCKOM 3aKOHOZATEIbCTBE MHOCTPAHHBIN JIEMEHT B YaCTHOIIPAaBOBOM
oTHomeHuu omnpezensercs . 1 cr. 1186 'K P®. [To MHeHMI0O HEKOTOPBIX aBTOPOB!, B 3TOM oOrpe-
IEJIEHUH CONIEPKUTCS JOBOJIBHO MHOTO MPOOEIIOB: B KAYeCTBE MHOCTPAHHOTO CyOBEKTa HE Ha3BaHBI
MHOCTPAaHHOE FOCYJAPCTBO U MEXAyHApOAHAsl OpraHu3alys; I0PUANYECKUil (haKT, UIMEBILIUI MECTO
3a IpaHULIeH, He BbIIE/IEH B KAYeCTBE O/IHOTO W3 BApUAHTOB MHOCTPAHHOro 31eMeHTa. [1paBaa, B cT.
1186 ecTb yka3aHMe Ha IpakJaHCKO-IIPABOBbIE OTHOIIEHHS, OCJIOKHEHHbIE «MHbIM MWHOCTPAHHBIM
3JIEMEHTOM», YTO BOCIIOJHSIET MPOOEIIBI, HO BECbMa HEOoIpe/ieSIeHHBIM 00pa3oM.

C TOuKM 3peHus coAepKaHus, OTHOIIEHU, BxogAmue B npeamer MYII, MoxkHO pa3aenuTts Ha
CJIEyIOIE OCHOBHbIE TPYIIIIBI.

1. DKOHOMUYECKHE, XO3SUCTBEHHBIEC, HAYYHO-TEXHUYECKUE U KYJIbTYpHBIE CBSA3M B TEX MX
YacTsX, KOTOpble MOINAAAIOT IMOf YKa3aHHbIE Bbllle KpuTepuu. B naHHOM ciyuae 3agaya MUII
COCTOMUT B PETyJIMPOBaHUU JEJIOBbIX KOHTAKTOB OpPraHU3alMil ¥ (pUpM pa3IWYHbIX CTPAH.

! Femoman-Tasnosa H. B. MeskyHapoIHOE 4acTHoe TpaBo: [Tocobue s craun sx3ameHa. — M.: FOPAIT, 2005. — C. 12.
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2. OTHOIIEHHS C YYacTHMEM MHOCTPAHLEB, 3aTPAarvBaioOlIe MX MMYILECTBEHHbIE U JIMUHBIE
HEMMYILECTBEHHbIE, CEMEWHbIE U HEKOTOpble ApYyrue IpaBa 4YacTHONPABOBOIO XapakTepa. 31ech
3agaya MYII cocrout B perynvpoBaHvY MOJIOKEHUS MHOCTPAHLIEB HA TEPPUTOPUU IPYTUX TOCY-
JapCTB U B CO3/IaHUY TAPaHTH 1J1s1 OECTIPENIATCTBEHHOW pean3aliiy TaKoro poza rnpas>.

Hayka mMex 1yHapOqHOTO YaCTHOTO paBa COCTOMT U3 001el u ocoberHon yacteil. [Ipeamerom
paccMOTpeHus oouselt uacmu SIBJSIIOTCS UICTOYHUKY MEK/1yHAPOJHOTO YACTHOT'O IpaBa, METO/IbI PETy-
JIMPOBAHUs, yYEHUE O KOJUIM3MOHHBIX HOPMaXx, HAIMOHAIbHBIA PeXUM U PeKUM HarOosbIero Ona-
TONMPUSITCTBOBAHUS, IPUHIIMIT B3AMMHOCTU M Jpyrue npuniwmisl MYII, mpaBoBoe nonoxeHue cyob-
eKTOB T'PaXJaHCKO-TIPABOBBIX OTHOIIEHUI C MHOCTPAHHBIM 3JIEMEHTOM; TOCYJAapCTBO KaK OCOObIN
CYOBEKT Ipask/IaHCKO-TIPABOBBIX OTHOIIEHUN C MHOCTPAHHBIM 3JIEMEHTOM; MHOCTPAHHBIE I0pUaAnYe-
CKHe JINIIAa ¥ UHOCTPaHHbIe rpaxaane. B ocobernyro uacms BXOAAT crieytoniye pa3aesbl: paBo coo-
CTBEHHOCTH, 00513aTeIbCTBEHHOE IPaBO, KPEAUTHBIE M pacyeTHbIe OTHOIIEHHUs, 00sS3aTeNbCTBA U3
IIPaBOHAPYILIEHWI1; aBTOPCKOE U MATEHTHOE IPaBoO, CEMEMHOE MIPAaBO, HACIIEACTBEHHOE MIPABO, TPYIO-
BbI€ OTHOILIEHUS U MEXyHApOAHBIN T'paskIaHCKUI1 ITPOLeCcC.

OCHOBHBIMU TEHJEHLMSMU Pa3BUTHUS MEXAYHAPOIHOIO YaCTHOTO IIpaBa Ha COBPEMEHHOM
3Tare MOKHO CUMTaTh:

* CTpeMJIEHHE K YHU((UKALIMY PABOBbIX HOPM IIyTEM IPUHSATHS MEXyHApPOJHbIX IOrOBOPOB
Y TUIOBBIX 3aKOHOB;

* TMIOSIBJICHUE KOJUTM3MH MEXKIy HOpMaMK MeXTyHApOIHBIX TOrOBOpPOB B oonactu MYIT,

* COBEpLIEHCTBOBaHME U Konudukauus Hopm MUII Ha HaMOHAJIBHOM YPOBHE;

* BO3pACTaHME POJIM MPUHIIMIIA ABTOHOMHUH BOJIM CTOPOH, Tiepexof] K Oosiee TMOKUM HOpMam
KOJUIM3UOHHOTO TPaBa;

* pacivpeHue cgepsl ASUCTBUS MEXIYHAPOAHOIO YacTHOIO IpaBa (KOCMUYECKasl JesATellb-
HOCTb, aTOMHAs1 SHEPreTHKa, TPAHCIIOPT, CPE/ICTBA CBS3U U JIp.).

Mex1yHapOoIHOE YaCTHOE MPABO COOTHOCUTCS C MEXyHAPOIHBIM MyOIMYHBIM TpaBoM. Tak,
UX obOuell yeavto SBISETCS CO3JaHKe MPABOBBIX YCIOBUM 711 MEXIYHApPOAHOIO COTPYJHUYECTBA
B Pa3IMYHBIX 0071acTsIX, 00€ HAYKU pezyaupyrom MeXIyHapOIHbIe OTHOIICHHS, U MEKIyHApOIHbIE
norosopsl o MYII He MOTyT MPOTUBOPEYNTH OCHOBHBIM IPUHLMIIAM MEXIyHapOJHOro npasa. Pa3-
JIMYMS TIO Pa3HbIM OCHOBAHUSIM MOKHO CBECTH B TaOJHILY.

MexayHapoaHoe

Npuanakn MexpyHapoaHoe npaso 4acTHoe npaso

CyObexTsl locynapersa, Hanuy o #a- | DHIHYECKHE THIA, HOPHLHYE-
poaEL, GOPEOMMECH 34 CBOE  |CKHE THIA H FOCYIapCTEa
ocBo0ORICHHE, H 1P,

OO BEKTEl MesrocynapeTBEHHBIC I'pakancko-npasoBeIC (He-
PEryITHpOBARH (BJIACTHEIE) OTHOMEHHA BIACTHBIE) OTHOMICHHA
OCHOMHEHHEIE HHOCTPAHHBIM
EMEHTOM

Meron CoracosaHne BOTH rocy- lpeogonenne konnmznii (koa-
PErYIHPOBAHI JApeTE (KOOpIHHAUHOHHEBI) | TH3HOHHBLH)

Herounwen Mesnyrapoasii norosop, |Hanuonansnoe sakonofaress-
M IyHapOIHEN 00BMail | CTBO, MERIYHAPO/IHEIE 10M0BO-
HIp. pel, cyaebHan i apOiT pakaat
NPaKTHEA, TOPIOBBIE 00LMaH

Cipepa neficTeus Bee rocynapersa u ap. B kax oM rocy1apeTee ceon
cyGnerTer MIT (rnobansras) |cnerema MUIT (ranmonams ras)

OTBeTCTBEHHOCTH Mesynapojuo-rpasosas | I'pas1an cko-npaso sas

MexpayHapogHoe

MpusHakK MexayHapoawoe npaso YACTHOE NPaBso

Onpepenene Ocobas npasosas cuctema, | COBOKYIHOCTE KOPHINUTEC KX
COCTOMLAA U3 NIPHHUHIOE | HOPM, PErYIHPYIOLIHX TaCTHO-
HHOPM, PECYIHP YIOWHX NPABOBEIC OTHOWEHHS (e
OTHOIICHHA MEHILY €ro CKHX H FOPHIHICCKHX JIHL
cyUBeRTaMH € HHOCT PAHHBIM 3/1EMEHTOM

CB$13b MEKIyHAPOIHOTO MyOJIMYHOTO M ME3KIyHapPOAHOTO YaCTHOTO MTPaBa TaK:Ke MPOSIBIISIETCS
B ToM, ut0o B MYII ncrione3yercs psig oOIIMX Hadasl MEKAyHAPOTHOTO IMyOnuaHoro npasa. Onpene-

’r aepunoe B. B. MexayHaponHoe yacTHoe npaBo: Kpartkue y4eGHbIe Kypchl opuandeckux Hayk. — M.: Hopma, 2006. — C. 6.
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JIAIOIIEe 3HAYEHUE 3[1€Ch UMEIOT ITPEKIE BCETO ITPUHLIMIIBI CYBEPEHUTETA TOCYAAPCTB, HEBMEIIATE b~
CTBa BO BHYTPEHHUE [IC€J1d, 4 TAKKC HEAOIMYIIEHN A TUCK PUMUHAIINU (HG-}II/ICKPI/IMI/IHEIHI/I}I) B 00JIaCTH
MUII, HOpMBI KOTOPOTO B 3HAYMTEILHOW CTeNeHU (DOPMUPYIOTCS Kaxk/IbIM TOCYJapCTBOM Ha OCHO-
BaHMM KaK CBOMX JIOTOBOPHBIX 0OSI3aTeNIbCTB, TaK M 00IE00sI3aTeIbHBIX ISl BCEX TOCYAapCTB HOPM
Y TIPUHIMIIOB MEXIyHAPOIHOTO MpaBa’.

B psne ciyuaeB u MUII, 1 MexayHapogHOE IMyOIMIHOE TTPABO PETYIUPYIOT OO KOMITIEKC
OJHUX U TEX XKE OTHOIHCHI/II';I, HO C HUCIIOJIb30BAaHUEM CBOUX CHGHI/I(I)I/I‘IGCKI/IX 1A Kﬁ)KI[OfI U3 3TUX
CUCTEM METOJOB.

3 Jannylo Touky 3penust BoickasbiBas C. H. JleGenes.
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Ko/ummM3noHHBIN M MaTepPUAJbHO, PABOBON METOIbI
peryJMpoBaHus B MeKAYHAPOJHOM YaCTHOM IpaBe

OO1MIM METOIOM PETyJIMPOBAHK S YaCTHOMPABOBBIX OTHOIICHUH, OCJIOKHEHHBIX HHOCTPAHHBIM
3JIEMEHTOM, SIBJISIOTCSI METOJ ACLIEHTPAIM3allMy M aBTOHOMUH BOJIM CTOpoH. Ho oTeyecTBeHHast 10K-
TpUHA UCXOIUT U3 TOoro, uto MYII cBOWCTBEHHBI CBOM CrielipuIecKre MPrUeMbl U CPEJICTBA pery-
JIMPOBAHUS TPAB M OOSI3aHHOCTEH YYAaCTHUKOB TPAKJIAHCKUX MPABOOTHOIICHUIA MeXyHAPOIHOTO
xapakrtepa. MoXHO BBIACIUTD Cleytone (popMbl OCYIIECTBIIEHHUS METOIOB MEk IyHAPOIHOTO YacT-
HOTO TpaBa:

* HaITMOHAJTLHO-TIPABOBYIO — ITyTeM MPUHSATHUS TOCYAAPCTBOM KOJITM3MOHHBIX HOPM;

* HAITMOHAJTLHO-TIPABOBYIO — MyTeM MPUHATHUS TOCYIaPCTBOM MaTepPUATbHBIX HOPM;

* MeXIyHApOIHO-TIPABOBYIO — TIOCPEICTBOM YHU(PUIIMPOBAHHBIX KOJUTM3MOHHBIX HOPM, TTPH-
HATBIX MEXYHAPOIHBIMU JIOTOBOPAMH;

* MEXIyHapOIHO-TIPABOBYI0 — ITyTeM CO3JaHUs OJMHAKOBBIX MO CONEPKAHUIO TpakIaH-
CKO-TIPaBOBBIX HOPM, TO €CTh YHU(PHUIIMPOBAHHBIX (€AMHOOOPA3HBIX) MaTepPHATbHBIX HOPM.

Takas cuTyarysi JOCTaTOYHO pelKka B TeX CIydasix, Korjga oOIecTBeHHOe OTHOIIIEHUE BO3HU-
KaeT MeXkIy CyObeKTaMH OJIHOW M TOM K€ TOCYIapCTBEHHOUN MPUHA/ICKHOCTH U B PaMKax T'DaHMII
KOHKPETHOTO rocynapcrsa. OIHAKO eClI OHO MMEET OHY MJIM HECKOJBKO COCTAaBJISIONINX, TPHUIa-
IOIUX COOTBETCTBYIOIIEMY OTHOIIEHHWIO MEKIyHAPOIHBIN XapakTep, TO MOJOOHBIA COCTaB KaK Obl
OJIHOBPEMEHHO «ITPUBSI3bIBAETCSI» Cpa3y K HECKOJIbKUM IPABOBBIM CHUCTEMaM, Kaxasi U3 KOTOPBIX
MOTEHIMAILHO MOXET ObITh UCTIOIb30BaHA B JaHHOM ciydae. [ToaTomy 3a/1aua paBONpUMEHUTENS
3HAUUTEJILHO YCIIOKHSETCS, TaK KaK U3 BCEX CHCTEM, MPETEHAYIOIINX Ha PeryTMpOBaHUE B3aUMOOT-
HOIIEHUH CyObhEeKTOB, HEOOXOIUMO BHIOPATH OJIHY.
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Ko/ummM3MoHHBIN METO/] PeryJiupoBaHusI

Kommzuonnomy Metony peryaupoBanuss MUIT 00s13aHO CBOMM BOZHUKHOBEHUEM U JIATbHEH-
M pasputueM. B mureparype mo MYIT 0O6bIHO OTMEYaeTcsl, YTO MU MPABOOTHOIICHUN C MHO-
CTPaHHBIM 2JIEMEHTOM BCerja BO3HMKAET TaK Ha3blBAeMblil KOJUIM3MOHHBIA BOMPOC: HEOOXOAUMO
PELITh, KaKOM U3 ABYX KOJIMIUPYIOIMX 3aKOHOB MOJIEKUT IPUMEHEHUIO — IEHCTBYIOLIIA HA Tep-
PUTOPHH, 1€ HAXOAUTCS CY[l, pacCMaTPUBAIOLLMI 1€J10, WM MHOCTPAHHBIN 3aKOH, TO €CTh 3aKOH TOW
CTpaHbl, K KOTOPOW OTHOCUTCSI MHOCTPaHHBIM JIEMEHT B pacCMaTpUBaeMoM JeJIe.

Kommsuonnas npodiema — mpodaeMa BHIOOpa Mmpaga, MojIeKaliero puMeHEeHHIO K TOMY WA
MHOMY IIPaBOOTHOLIEHUIO, — TUIIM4HA 111 MYII. Ecam B Apyrux orpaciisx rnpasa BOIPOCH! KOJUIU3UH
3aKOHOB MMEIOT BTOPOCTENIEHHOE 3HaUeHKe, TO UMEHHO 371eCh KOJUTM3MOHHAs TIpodJieMa U ee ycTpa-
HEHME COCTaBJISIIOT OCHOBHOE COJEp:KaHKe TOW IIPABOBOM OTPACIIy.

Konnmusus Moxer ObITh yCTpaHEHa IMyTeM KCIOb30BAHUS TaK HA3bIBAEMBIX KOJUIM3MOHHBIX
HOpM, YKa3bIBalOIIMX, KaKOW 3aKOH MOJIEKUT IMPUMEHEHUI0 B TOM WM MHOM ciyvae. CrnenoBa-
TEJIbHO, CaMa KOJJIM3MOHHAsI HOpMa, TI0 CYILECTBY, HE PEIIaeT JAeja, a OTChUIAeT K MaTepHaIbHbIM
HOpMaM, IpeIyCMaTPUBAIOIIMM COOTBETCTBYIOIIME MpaBuia. M Borpoc OyaeT pemiaTbest Ha OCHOBa-
HUU STUX TPABUIIL.

Kommn3noHHeIl MeTO MHOTAA HA3bIBAIOT OTCHIJIOYHBIM, MOCKOJIBKY, IO MHEHUIO HEKOTOPBIX
uccienoBaresiei, KOJUIM3UOHHAS HOpMa JIWIIb «TepejacT» COOTBETCTBYIONINE OTHOIIICHUS Ha pa3-
pellieHre KOMIIETEHTHOT'O MPaBoIIOPsIIKa, a He peryaupyeT ux cama. C 3Toi TOUKOM 3peHus MOJIeMHU-
supyeT B. B. 'aBprioB B cBoeM Kypce JISKIUI 10 MeKyHAPOIHOMY YaCTHOMY IpaBy-.

B yactHOCTH, OH OTMEUYaeT HEKOTOpbIE HEIOCTATKU KOJUTM3MOHHOTO METO/A IPaBOBOIO pery-
JIMPOBAHUSI.

1. To 0OCTOATENBCTBO, YTO YKA3aHHBIN CMIOCOO HE CIIOCOOCTBYET JOCTHKEHHIO €JMHO00pa3us
pasperieHus1 OUHAKOBBIX M0 COIEPKaHUIO IIPABOBbIX CIIOPOB UJIM JPYTrMX KOH(IMKTHBIX CUTYyalUi
MeX/Jy KOHTpareHTaMM B CyJax pa3M4YHbIX FOCYAApPCTB, TaK KaK HOPMbI HALIMOHAJIBHBIX [TPABOBBIX
CHCTEM MOT'YT IO-pa3HOMY MOIXOAMTh K PEryJMPOBAHUIO OJHUX U TEX K€ OTHOLLEHUM. 3/1eCh Mbl
MMEEM JIeNI0 C (PeHOMEHOM, KOTOPBI B IOKTPUHE MEKAYHAPOIHOIO YACTHOIO MpaBa MOoTy4n1 Ha3Ba-
HUE «XPOMAIOIINE OTHOIIEHUS».

2. Tak Kak KOJJIM3MOHHbIE HOPMBI COLEPXKATCS B 3aKOHOJATENILCTBE PA3JIMUHBIX TOCYAAPCTB,
BO3HUKAET KOJJIM3US MEXKy CaMUMU 3TUMU HopMaMu. [ToaTomy MHOCTpaHHOE 1paBo, K KOTOPOMY
OTCBUIAET KOJUIM3MOHHAsI HOPMa, MOXKET, B CBOIO 0Yepe/ib, MPEAyCMOTPETh HEOOXOAMMOCTh TIpUMe-
HEHUsI HOPMATUBHBIX TIPEINMCAHUH MIEPBOTrO rOCYIApPCTBA WM KaKOW-HUOYb TpeThel cTpaHsl. [Ipy-
I'MMU CJIOBaMH, B JAHHOM CJTy4yae HU OJJHA U3 HAlIMOHAJIbHBIX MIPABOBBIX CUCTEM MOKET HE IIPU3HATD
ce0s1 KOMIIETEHTHO! B PEryJIMPOBAHUU CIIOPHOTO MPABOOTHOIICHUSI.

B mocnenHee Bpemsi MeXIyHapogHOE COOOIIECTBO MpUJIaraeT 3HAYUTESbHBIE YCUJIHMS TIO
YCTPaHEHUIO MPOTUBOPEUUI MEXY KOJJIM3MOHHBIMM HOPMaMU pa3MyHbIX cTpaH. s sToi nenu
UCTIONB3YIOTCS MEKIYHAPOJAHBIE JOTOBOPHI, 3aKJII0YaeMble MeXIy rocygapcrsamu. Mx yuyactHuku
MPUHUMAIOT Ha ce0s1 00s13aTeNIbCTBA UCTIONB30BaTh C(POPMYIMPOBAHHbBIEC B TAKMX COIJIAIICHUSIX €U~
HOOOpasHble KOJUTM3MOHHBIE HOPMBI 10 OIPE/ICICHHOMY KPYTy OTHOIIEHHIA, BXOASIIMX B MPEAMET
perymupoaauss MUIT. OpHako nmporpecc, KOTOphIid JOCTUTHYT B 3TOW 00JIaCTH, BCE ellle HeJTb3s MPH-
3HATh CYIIECTBEHHBIM.

4 Ko/TM3MOHHBIA METO/I PeryIMpoBaHusl, HECMOTPSI Ha TO YTO OH HMCHOb3YeTCs TIPU PeryJiu-
POBaHUM MEXyHapOJHbIX OTHOILIEHWI, HALIMOHAJIEH 1O CBOEH cyTU. MaTtepuasibHbIi 3aKOH, K IpH-
MEHEHHMIO KOTOPOro HEM30ekKHO MPUBOAUT KOJUTM3MOHHBI METOM, B MOJABJISIONIEM OOJBIIMHCTBE

4 Bboezycrasckuii M. M. MexaynaponHoe yacTHoe 1ipaso. — M.: FOpucr, 1998.

5 T'aspunos B. B. Yka3. cou. — M.: Hopma, 2006. — C. 17-19.
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ciyvaeB OyaeT sIBISATbCS BHYTPEHHUM 3aKOHOM KOHKPETHOTO TOCYIapCTBa, M3HAYAILHO HE PacCum-
TaHHBIM Ha PETYJMPOBaHUE MEkK1yHAPOIHBIX HEMEKIOCYJAPCTBEHHBIX HEBJIACTHBIX OTHOIIEHU.

4 B Tex ciyyasx, Korga B COOTBETCTBUM C KOJUIM3MOHHBIMU HOPMaMH TOJUICKUT MTPUMEHe-
HUIO MTHOCTPaHHOE TPaBO, BO3HUKAET cephe3Hasi MpodiemMa ysICHEHUs ero CollepKaHusl, TOJIKOBAHUSI
Y TIPUHIUIOB peasn3anuu. [IpoBeneHne kayecTBeHHON paboThI B 3TOM 00IacTH MpecTaByseT 3Ha-
YUTEJIBHYIO CJIO)KHOCTD JJ1s1 HALIMOHAJIBHBIX IPABOOX PAHUTENIBHBIX OPIraHOB PAa3HBIX CTPaH, KOTOPHIE,
KOHEYHO €, He MOTYT 3HaTh IIPaBO MHOCTPAHHOIO FOCYJAPCTBA C TAKOM CTENEHBIO 1ETAaTbHOCTH, KaK
cBoe®.

ITockonbKy KOJIM3MOHHAsE HOPMA — 3TO HOPMa, OINpelelIIomas, IIpaBo Kakoro rocyaapcraa
JOJKHO OBITh NTPUMEHEHO K COOTBETCTBYIOLIEMY MPABOOTHOIIEHHIO, TO €CTh HOPMa OTCHIJIOYHOTO
XapakTepa, €10 MOKHO PYKOBOACTBOBATHCS TOJIBKO BMECTE C KAKMMU-TTMO0 MaTepHaIbHO-ITPAaBOBBIMU
HOpPMAaMHU, K KOTOPBIM OHa OTCBUIAET, — HOPMaMH 3aKOHOAATEbCTBA, PELIAIOIIMMU BOIIPOC 10 CYIIE-
CTBY.

[TprmeHeHre KOJUTM3MOHHOTO METO/Ia HEOOXOIUMO:

* B KauecTBe 00IIero cyOCHAMapHOro Havyasa, O3BOJISIONIEr0 BOCIIONHUTD TIPOOeTbl, 00pasy-
I0LMeCs MPU YHU(PUKALIMU MAaTepUAJIbHO-ITPABOBBIX HOPM;

* B KaQUeCTBE OCHOBBI ISl PETYJIMPOBAaHUS OTHOLIEHUI, BOZHUKAIOUIUX B OTAEIbHBIX cepax
COTPY/IHUYECTBA, U C YUETOM KOHKPETHBIX YCJIIOBUI €r0 peaan3alyu;

* B Cllyvasix, KOIjia MprMeHeHHe eJMHOOOPa3HBIX MaTepraibHO-TPABOBBIX MPEANMCAHHUNA TI0
TEM WJIM UHBIM NIPUYMHAM BCTpEYaeT 3aTpyaHEHUS.

Hama pnoxrpuna He orpannuuBaer copepxkanre MYII TONBKO KOUIM3MOHHBIMM HOpMamH.
Oo6beaunenue B coctape MYIT KOJUTM3MOHHBIX M MaTepHaIbHO-TIPABOBBIX HOPM OCHOBBIBAETCS Ha
HEOOXOIMMOCTH PEryJIMPOBATh OHOPOIHBIE TI0 CBOEMY XapaKTepy OTHOIIEHHUS ABYMSI Pa3IMnIHBIMU
METOJAMH.

[ToMyrMo MaTepuaIbHO-IIPAaBOBBIX HOPM MEXKIyHApoaHbIX coramenuii, MUII Bkimodaer u
MaTepUaIbHO-IIPaBOBbIE HOPMBI BHYTPEHHETO 3aKOHOATENbCTBA, CHELMAIbHO NpPeAHA3HAuYEHHbIE
11l pEryJIMPOBaHMS IPAXKJIAHCKUX OTHOILIEHUI C MUHOCTPAHHBIM JIEMEHTOM.

6 T'aspunos B. B. Yka3. cou. — M.: Hopma, 2006. — C. 15-17.
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MarepuajabHO-IPABOBOI METO,1 PeryJnpOBaHus

Pazpemienne npoGiembl BHIOOpa MPUMEHUMOTO TMpaBa B paMKax 3TOro Meroja oOecrevynBa-
eTCsl OCPEACTBOM UCTIONb30BaHM sl YHU(PUIIMPOBAHHBIX MAaTePUAIBHBIX HOPM, KOTOPBIE PEryIupyioT
MOBeJIeHre CyOBEKTOB OTHOIIEHU! Oe3 TTOMOIIM KOJUTU3UOHHBIX MEXaHU3MOB.

Ennnoo6pa3Hbie mpaBoBble HOPMBI TIO3BOJISIOT OCYILIECTBIIATH CHEUATbHOE PEryIMpOBaHUE
OTHOILICHUI BO BHEITHEIKOHOMUYECKOH JEATEIbHOCTH, ONPE/IENIATh IPABOBOE MOJIOKEHUE pa3iny-
HBIX MPENPUATANA C MHOCTPAHHBIMHM WHBECTUIIUSMH, YUPEXKAEHHBIMU Ha Tepputopun PP, craryc
rpaxaan P® 3a pybe:xom, nmpaBa v 00s13aHHOCT MHOCTPAHHBIX TPaXJIaH U opraHusanuii B Poccuu B
cdepe rpakJaHCKOro, CEMEMHOro, TPYJOBOTO M IMPOLIECCYATbHOIO MpaBa.

B coBpemMeHHBIX YCIOBHSX MHOTHE CTpaHbl WIYT MO IMyTH paclMpeHus: cgepsl NpuMeHe-
HUS YHUDUITIPOBAHHBIX MaTepHabHO-TIPABOBBIX HOPM, HO YHU(DUKAIHS HE MOXKET OXBaThIBATh BCE
Borpockl. [ToaTomy B Hactosiiee BpeMst (hopMaMu JOCTHKEHHS YHU(DUKAIMN MaTepraibHO-TIPaBO-
BOTO PeryJIMpoBaHUs OTHOIIeHU! B oomactu MUII saBnsiores:

* 3aKJIIOYEHUE MEXIyHAPOJHbIX IOTOBOPOB;

* yTBEpXKJEHUE MEKIyHAPOIHO-TIPABOBBIX 0OBIYAEB, BhIPAOATHIBAEMBIX HA OCHOBE IIMPOKOH U
eIMHOO0OPA3HON MPAKTUKH MEKIyHAPOIHOTO COTPYIHIYECTBA;

* IPUHSATHE PEKOMEHJAIINI MEXKITPABUTEILCTBEHHBIX U HETIPABUTEILCTBEHHBIX MEXTyHAPO/I-
HBIX OpraHu3aluil 1 accormanuil (Harpumep, Apoutpaxusiii permameHT Komuccun OOH no npaBy
MesxayHapoaHou Toproiu 1976 r., myOnukanmy MexyHaponHoi ToproBoii masatsl B [lapyske vm
THIIOBBIE JIOTOBOPHI HA MOCTABKY FOTOBBIX M3JIENUIA, pa3pabaTbiBaeMble Pa3TMUYHBIMUA MEXIyHAPO-
HBIMH TOPTOBBIMH aCCOIMAIIUSIMMU);

* MEKJIyHAPOIHbIC OOLIKHOBCHHUSI.

IIpeumyuiecmeéa MaTepuabHO-IIPABOBOTO METOAA PEryJIMPOBAHUSI MOKXHO CPOPMYJIMPOBATh
CJICTYIOLITM 0OPa30M.

* MarepuasibHO-IIpaBOBbIE HOPMBI, CO3[JABAEMBIE TIPY HCIIOJIB30BAHMUU ITOTO METO/A, IO CBO-
eMy COAEPKaHMIO MPU3BAHBl HEMIOCPEICTBEHHO PErYIMPOBATh I'PakKIAHCKO-TIPABOBBIE OTHOIIECHHUS C
MHOCTPaHHBIM 3/1eMeHTOM. VIHBIMU clloBaMu, IpY MaTepraibHO-IIPAaBOBOM METOJE PeryIupOBaHUs
BCerja MpUMeHsIeTCs CrielMaIbHOe PEryJIMPOBaHUE, A TIPH KOJUIM3UOHHOM — OOIIiee.

* Mcnonp3oBaHre MeTofia PSIMOTO PErylIMpoOBaHUs CO3JaeT Topa3ao OOMBIIYIO OIpee/ieH-
HOCTb JIJIs1 YYaCTHUKOB COOTBETCTBYIOIIMX OTHOIICHHUH, TOCKOIBKY UM, a TAK:KEe COOTBETCTBYIOIINM
opraHam, KOTopble OyIyT UX MPUMEHSTh, MaTepPUAILHO-TIPABOBBIE HOPMBI BCET/Ia U3BECTHBI 3apaHee.

* [IprMeHeHre MeTo/1a IPSIMOTO PETYJIMPOBaHM S IIPH CO3JaHUU MaTEePUATLHO-TTPABOBBIX HOPM,
coziepXkaliuxcss B MEX/IyHapOAHBIX J0TOBOpPaXx, JAeT €Ul OHO JOMOJHUTEIbHOE MPEUMYIIECTBO.
OHo mo3BosisieT B OOJIbIIEH CTENEeHH, YeM MpY MCHOJIb30BaHUM KOJUTM3HMOHHOTO MeTona, u30erarhb
OIHOCTOPOHHOCTH TIPU CO3[aHNH TIPABOBOTO PETYJIUPOBAHMUS.

Ha coBpemeHnHOM 3Tarne pacrpocTpaHeHbl CIeayIolue BUabl yHU(UKALIMUA HOPM MEKTyHapO/I-
HOT'O YaCTHOT'O 1paBa:

* CO3/1aHME TOCYAAPCTBAMHU €JMHOOOPA3HBIX MATePUAIbHBIX MPABOBBIX HOPM I'PaXJaHCKOTO,
CEMENHOTrO0 U TPYIOBOIO IPaBa;

* CO3JJaHUE TOCYJapCTBAMHU €IMHOOOPA3HBIX KOJUTM3MOHHBIX TPABOBBIX HOPM ITyTEeM MPUHSTHS
YHUBEPCAJIbHBIX M PETMOHAIBHBIX MEKIyHAPOIHBIX I0TOBOPOB;

* CO3JaHUE TOCYJAPCTBAMHU €IMHOOOPA3HBIX KOJUTM3MOHHBIX PABOBBIX HOPM ITyTEeM MPUHSTHS
JOTOBOPOB O IIPABOBOM MOMOIIIU O I'PaXAAHCKUM U CEMEVHBIM JIeJIaM.

Kak ¥ KONIM3MOHHBIN METO/, METOJ, MaTepHaIbHO-TIPABOBOTO PEryJIMPOBAHUsI OTHOLICHUI
o0nagaeT oM HeIOCTaTKOB, K YMCITY KOTOPBIX, O MHeHuIo B. B. 'aBpuioBa, MOXHO, B YaCTHOCTH,
OTHECTH CJIeAyIOIINe:
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* CPaBHUTEJILHO Y3KYIO MPEAMETHYIO chepy pacrpocTpaHeHusl YHU(DUIIMPOBAHHBIX MaTepH-
QJIBHBIX HOPM;

* HAJIMYME 3HAUYUTEILHOTO KOJIMYECTBA MPOOETIOB M HEUETKHUX (DOPMYJIMPOBOK B TEKCTAX AKTOB,
cofiepkaiux yHU(UIMPOBAHHBIE HOPMBI (TMI0TOMY MHOTHME MeEXIyHapoaHble uctouyHuku MUII
HOCSIT OOOOIIEHHBIH ¥ HETIONHBIN XapakTep; B MOCIEIHEM CTydae peryJupoBaHre OTHOIIECHUN OyeT
BO3MOHBIM TOJIBKO € TIOMOIIIBIO KOJUIU3MOHHOTO METO/A);

* IMCTIO3UTUBHBIN XapaKTep MpearucaHuil OONbIIMHCTBA YHU(DUIIMPOBAHHBIX HOPM (HEOOXO-
JIUMO OTMETHUTh, YTO CO3JATeNT MEXAYHAPOIAHBIX JIOTOBOPOB M KOHBEHIIMI B OOJIBIITMHCTBE CITy4acB
OTKa3bIBAIOTCS OT MCTIONB30BAHUS B X TEKCTAX MOJIOKEHUI NMITEPATUBHOTO XapaKkTepa);

* TOT (baKT, YTO caMo Mo cebe HaMM4YKMe YHU(DUIIMPOBAHHBIX HOPM HE YCTpaHseT MpoOIeMBbl
UX €AMHOOOPA3HOTo MpHMEHEHHs (OJIMHAKOBBIE KAaTErOPHU U TOHSATHS, UCIONb3yeMble B MEXKIY-
HapOIHO-NPaBOBbIX UCTOYHUKaX MYII, MOryT 1o-pa3HOMY ITOHMMATBCS, TOJIKOBATLCSA U UCIOJIb30-
BaTbCs B pa3HbIX CTpaHax)’.

7 T'aspunos B. B. Yka3. cou. — M.: Hopma, 2006. — C. 18-19.
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Tema 2
VM CcTOYHUKH MEKTYHAPOAHOI0 YaCcTHOIO MpaBa

BI/IJ]I)I H COOTHOINCHNE NCTOYHUKOB
MEKAYHAPOIAHOI'O YaCTHOI'O IIpaBa

Hcemounuku npasa — 310 (bOpMBbI, B KOTOPBIX BIpaXkeHa Ta WM MHas MpaBoBast HopMa. Mcrou-
HUKHU MEXAyHapOJHOI0 YaCTHOIO MpaBa MMEIOT onpeeeHHylo cneuuduky. B obnactu mexayHa-
POIOHOTO TpaBa OYEHb OOJIBIIOE 3HAUSHME MPHUIACTCS MPABOBHIM HOPMaM M NpaBUJIaM, KOTOpbIE
IIPEyCMOTPEHBI B Pa3JIMYHBIX MEK/YHAPOIHBIX JOrOBOPAX M COIIAILICHHUSIX.

OcHoBHbIX BU10B UICTOYHUKOB B MUII yeTsipe: MexayHapOIHbIE 1OTOBOPHI, BHYTPEHHEE 3aKO-
HOJATEJbCTBO, CyleOHast M apOMTpakHAasl MPAKTHKA, a TaKKe 0ObIYau. YIENbHBII BeC BUIOB UCTOY-
HUKOB MYII B pasHbIX rocynapcrsax HeoAMHAKOB. Kpome Toro, B 0IHOM U TOH ke CTpaHe B 3aBU-
CHUMOCTHU OT TOT'O, O KaKMX IIPAaBOOTHOIIEHUSX UJIET peub, IPUMEHSIOTCS HOPMBI, COIEpIKaIUecs B
Pa3IMYHBIX UICTOYHUKAX.

B neficTBylomieil JOKTpUHE HEOQHOKPATHO YKa3bIBAJIOCh, YTO OCHOBHAsi OCOOEHHOCTh UCTOY-
HukoB MYII cocrouT B ux ABOMCTBEHHOM Xapakrepe. C OQHOM CTOPOHBI, ICTOYHUKAMMU SABJISAIOTCS
ME3KIyHapOIHBIE JOrOBOPHI M MEXIyHAPOJHBIE OOBIYaM, a C JPYrof — HOPMBI 3aKOHO/IATEIbCTBA U
cyneOHast IPaKTHKA OT/EJbHBIX TOCYIAPCTB U MPUMEHseMble B HUX 00bIYau B 0OJIACTH TOPTOBIH U
MoperuiaBaHus. B nepBom ciydae, kak ormeuai 1. C. [leperepckuii, MeeTcs B BUALY MeXIyHapo[-
HOE peryJimpoBaHKe, a BO BTOPOM — PEryJIMpOBaHUE BHYTPUIOCYAAPCTBEHHOE.

Cormnacno Koncruryuyum P® 1993 r. oOiienpu3HaHHbIE TPUHLMIIB 1 HOPMBI ME3K/1yHAPOIHOTO
IIpaBa ¥ Mek/IyHapOIHbIE JOTOBOPHI SIBJIAIOTCS COCTABHOM YacThIO ee IPaBOBOM crcTeMbl. Ecin mex-
AyHApOJHBIM JIOTOBOPOM YCTaHOBJIEHBI MHBIE IIPABHJIA, YEM IPEyCMOTPEHHBIE 3aKOHOM, TO ITpUMe-
HSIOTCS MPAaBUJIA MEXJyHapOIHOIO I0rOBOPA.

CornacHo 1. 2 c1. 7 'K P® K OTHOLIEHUAM, PETYJIMPYEMBIM I'PakIAHCKMM 3aKOHOIATEIbCTBOM,
ME>X1yHapOHBIE JI0TOBOPbI MPUMEHSAIOTCS HEMOCPEICTBEHHO, KPOME CIIy4aeB, KOIra U3 MeXayHa-
POIHOIO JI0roBOpA ClIELyeT, YTo /A7 €ro MpUMEHEHUs TpedyeTcsl U3laHue BHYTPUTOCYAAPCTBEHHOTO
akta. Eciin MexxayHapoaHeiM 10roBopoM P® ycTaHOBIIEHB! HBIE ITPABUIIA, YEM T€, KOTOpPBIE ITPeay-
CMOTpPEHBI IPaXJAHCKUM 3aKOHOJATEIbCTBOM, IPUMEHSIOTCS MTPaBHJIa MEXJyHapOIHOIO JOrOBOpa.
AHaNIornyHoe NpaBUjIo O IPUOPUTETE NOJIOKEHUN MEKYHAPOIHbIX JOTOBOPOB MPEAYCMOTPEHO CT.
6 CK PD.

[Tyt 3 cr. 5 degepanbHoro 3akoHa «O MexkayHapogHbIX goroBopax Poccuiickorn depnepa-
LMH1» JIOIYCKAET HEeMOCPeJCTBEHHOE IIPUMEHEHUE O(pUIIMATBHO OYOIMKOBAaHHBIX MEXIYHAPOJHBIX
noropopoB P® mpu ycnoBuu, eciu Juist 3TOro He TpedyeTcst U3AaHusl CHEeUAIBLHOTO TOCY/1apCTBEeH-
HOT'O aKTa.

HekoTopsie aBTOpHI BRICKA3BIBAIOT TOUYKY 3PEHHUS O TOM, YTO MEX/TyHAPOJHBIE JOTOBOPHI ¥ OOBI-
Yau MOTYT BBICTYNaTh B Ka4eCTBE MCTOYHUKOB HOPM, HENOCPEICTBEHHO PEryJMpYyIOIIMX OTHOILE-
HUS ME3K/ly HAlIMOHAJIbHO-IIPABOBBIMU CYOBEKTaMU pa3/IM4YHbIX TOCY/IAPCTB UM JaXe OIHOM CTPaHBbI,
B TeX Cllyyasx, KOrja Mx AeHCTBHE B TAKOM KayecTBe OyJeT CaHKIIMOHMPOBAHO COOTBETCTBYIOLIMM
rocyzapctsoM. [ToaTomy, eciii BHyTpUTrocy1apCTBEHHOE ITPABO CAHKIIMOHUPYET IPUMEHEHNUE MPaBUJT
MEKIYHapPOAHBIX JIOTOBOPOB, CYOBEKTAMU KOTOPBIX MOTYT OBITh MHOCTpPaHHBbIE (PU3MUYECKUE OO
IOpUMYECKHE JIMLIA, BO3HUKAET MpoOeMa TaK Ha3bIBAEMBIX CaMOMCIIOHUMBIX U HECAMOUCIIONHU-
MBIX JIOTOBOPOB.

Hopwmsl camoucnonnumvix 002060poé MOTYT IPUMEHATHCS IJI1 PETYIMPOBAHUSA COOTBETCTBY-
IOLIMX OOLIECTBEHHbBIX OTHOIIEHUH €3 KaKuX-JIMO0 KOHKPETU3ZUPYIOLIUX U JAOTIOTHSIOIIMX X HOPM.
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[pakTrKa 3apyOesKHbIX TOCYIAPCTB, KOHCTUTYIIUHM KOTOPBIX OOBSBIISIOT MEX/TyHAPOIHBIE JOTOBOPHI
4yacThlo MpaBa crpaHbl uin aaxe Boie ero (CLIA, ®pannus, ['epmanus, Ucnanus u ap.), noka-
3bIBAET, YTO CAMOUCIIOTHUMBIMHU, KaK IPABUJIO, SIBJISIIOTCS JOTOBOPbI, OTHOCUMBIE K MCTOYHUKAMU
MUIIL.

HecamoucnonHumulii 002060p, B OTIINYME OT CAMOMCIOIHAMBIX JOTOBOPOB, TpeOyeT IJisi CBO-
€ro MCIOJHEHUS HAIUYMS aKTa BHYTPUTOCYIapPCTBEHHOTO IPaBOTBOPYECTBA, KOHKPETU3UPYIOLLETO
TOJIOKEHUsI COOTBETCTBYIOIIETO JOKyMeHTa. VIMEHHO Takue BHYTPEHHHUE aKThl yIIOMUHAIOTCS B CTa-
ThsiX ['K P® 1 3akoHa 0 MekIyHapOIHBIX JOroBopax. Takue corameHusi OObIYHO MPUHUMAIOTCS
B LIEJISIX JOCTHMKEHUS OIPEAEICHHOIO yperylMpoBaHHs OTHOLLEHUI BHYTPU CTpaHbl (HallpuMep, B
oOnactu obecriedeHrst U COOMIONIEHHsI TTPaB U CBOOOI YeJIOBeKa) U He MpeJHa3HAYCHBI JIs1 perysn-
POBaHMsI OTHOIIIEHUI UHOTO MOpPsIaKaS.

B cTpanax aHITIOCAKCOHCKOW MPAaBOBOWM CUCTEMBI, K UMCIYy KOTOPbIX MOXHO OTHecTH Benu-
koopurtanmio, CIIIA, Kanany, Acrpanuio, HoBylo 3enaHamio U HEKOTOpbIE Jpyrve rocyaapcrsa,
Bxogsume B cocraB bpurtanckoro Conpyxecrsa Hanuii, B kauecTBe UCTOYHUKOB MEXKyHAPOAHOTO
YAaCTHOTO IpaBa, Hapsily ¢ MEXIYHAPOAHBIMU JIOTOBOPAaMM Y HAIIMOHAJIbHBIM 3aKOHOAATEIbCTBOM,
MIPU3HAIOTCS TaKXke CyOeOHbvle npeuedeHnivbl — PeIeHusl CyJO0B, BBIHECEHHBIE IO KOHKPETHOMY JeJTy
1 o0s13aTelIbHBIE TSI TAaHHBIX CYJeOHBIX OPraHOB, a TaKKe IJIsl BCEX CYAOB HU3IIEW MHCTAHIIMH TPH
PacCMOTPEHUH UMM aHAJIOTMYHBIX JeT B AajbHelleM. B Takux crpaHax, kak BenmkoOpurtanus u
CIIA, nonoxeHust 3aKOHOB U MOA3AKOHHBIX aKTOB MOTYT U3MEHSIThCS HJIM OTMEHSITHCS Cy/leOHbIMU
PELLEHUSIMMU.

B crpaHax KOHTMHEHTAJILHOW CUCTEMBI ITpaBa, B TOM uucie U B Poccun, peleieHTsl He sBJIsI-
I0TCSI ICTOUHUKAMHU TTPaB, OJTHAKO POJib CYJeOHON 1 apOUTpaKHOW MPAKTUKU HA COBPEMEHHOM 3Tarie
MMeeT HEMAJIOBaKHOE 3HAYEHUE B BOMPOCAX YSICHEHUS COINEPKaHMs, IPABUIBHOIO IPUMEHEHUS U
TOJIKOBAaHM I TPABOBBIX HOPM B IpOIlECce MX peasm3anuu. B 3Tux rocymapcrBax cyaeOHasi BIacTh
He 00/1a/1aeT MOJIHOMOYMEM MPUHUMATH IOPUIUYECKH 00s13aTe/IbHble HOPMAaTUBHBIEC MOJOXKEHHMS, a
pereHus cyneOHbIX OpraHOB 00sI3aTesIbHBI TOJIBKO TS TeX JIeJT, M0 KOTOPHIM OHU BBIHECEHBI®.

Hexkotopsie aBrops! ' k uncity ncrounnkoB MYUIT oTHOCAT Takke npasosyio OOKmpuHy — Hayd-
HBIE TPYAbl M BBICKA3bIBaHMS, KOTOPbIE W3BECTHBI M CUUTAIOTCS aBTOPUTETHBIMU CPEIU IOPUCTOB.
B cdepe mexayHapoIHOro 4YacTHOTO IpaBa 3HAYMTENILHO Yallle, YeM B paMKax JApPYrMX HOpMaTHB-
HBIX IPABOBBIX 00Pa30BaHUI1, BOZHUKAET HEOOXOJMMOCTh MPUMEHEHH ST aHAJIOT UM 3aKOHA M aHAJIOTUH
IpaBa, O3TOMY JJaHHBII IPOLIECC MPAKTUYECKHU BCErAa MPOMCXOIUT Ha JOKTPUHAIBHOM YPOBHE.

VaenbHbI Bec pa3anuHbiX UICTOYHUKOB MYII B paBoBbIX cuCTEMax rocyJapcTB HEOIMHAKOB.
OH 3aBUCUT OT MHOTUX (PAKTOPOB, B YMCJIE BaXKHENIIINX U3 KOTOPBIX CJAEIYET BbIICIUTh HAIIMOHATb-
Hble 0COOEHHOCTH MTPABOTBOPUYECKOM U MTPABOITPUMEHUTEILHOM JEeSITEIbHOCTH TOUM WJT MHOM CTPaHBbI,
WCTOPUYECKUE TPAJUIIMU PA3BUTHUS IIPABOBBIX UHCTUTYTOB U IIPAaBOBOM KYJIBTYPBI, & TAKKE YPOBEHb
[IPAaBOCO3HAHMUSI.

8 TI'aspunoe B. B. Yka3. cou. — M.: Hopma, 2006. — C. 25.
o TI'aépunos B. B. Vka3. cou. — M.: Hopma, 2006. — C. 25.

10 remoman-Tacnosa H. B. Vkas. cod. — M.: IOPAIIT, 2005. — C. 30.
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BHyTpeHHee 3aKOHOATEJbCTBO IOCY1apCTB

B coBpemMeHHOM MUpe CYIIECTBYIOT JIBa OCHOBHBIX MOJIX0/1A K MPpOOIeMe peryIupoBaHus MEX-
AYHAPOJHBIX HEMEXKTOCYIAPCTBEHHBIX HEBJIACTHBIX OTHOIIEHHU Ha yPOBHE HAIIMOHAJIBHOTO 3aKOHO-
narenabcTBa. 1i1s IepBoro U3 HUX XapakTepHO 3aKperyieHue HOPM ME:XAyHApOIHOIO YaCTHOI'O ITpaBa
B MHOTOYHMCJICHHBIX OTPAC/IEBBIX 3aKOHAX W MOA3aKOHHBIX aKTaX BHYTpeHHero rnpasa. Crienuduka
BTOPOTO COCTOUT B MPUHSTHH T'OCYIAPCTBOM CHEUUATBHBIX KOAWDUKAIMOHHBIX 3aKOHOAATEIbHBIX
akToB 1o Borpocam MYII.

[TpumenurensHo k MYII 3nauenne Koncruryuyu P® 1993 r. cocrout B TOM, 4TO OHa Ompe-
AeNsieT coiepkaHue KaTerOpuH «IyOJTMYHBIN MOPSIIOK TOCYIAPCTBa» M YCTAHABIUBAET TEM CaMbIM
o01ye npeaesbl JeWCTBUs MHOCTPAHHBIX 3aKOHOB M TMOJ3aKOHHBIX aKTOB HA TEPPUTOPHU HAIleh
CTpaHBbl, IPA STOM HEKOTOPbIE KOHCTUTYIIIOHHBIE HOPMBI IIPU3BAHBI HENIOCPEICTBEHHO PETYIMPOBATh
HOPMBI MEXAYHApPOIHOr0 YyacTHOro npasa (4. 3 cr. 62 KoHcTuTylmu, NocBsIleHHas: ONpeAeIeHUI0
cTaTyca MHOCTPaHHBIX Tpaxk[JaH, CT. cT. 8, 67, 75, 79, perlaMeHTUpPYIOIIKE MTPaBOBbIe OCHOBHI OCY-
IIECTBJICHUS] MTHBECTUIIMOHHON U BHEIIIHESKOHOMUYECKOH AesiTesibHOCTU B Poccuiickoit Penepariun).

Bo BHyTpenHeM mnpaBe Poccuu cymiecTByeT 3HaUMTEIbHOE KOJTMYECTBO HOPMATUBHBIX AKTOB,
cofepKaluX KOJUTM3HMOHHBIE HOPMBI MEXIYHAPOIHOTO YacTHOTO IMpaBa. BakHeHIMM cpeau HUX
spisiercs ['paxnanckuii Komekce PO (4actu KOTOpOro cCOOTBETCTBEHHO ObUTH MPUHATH B 1994, 1996,
2001 u 2007 rr.).

3HaYUTEIbHOE KOJIMUYECTBO KOJTM3MOHHBIX HOpM conepxutcs Takxke B VII paznene Cemeit-
Horo koaekca P® ot 29 ngekadps 1995 r., B maBe 21 OcHOB 3akoHOnatebcTBa P® 0 HOTapuare ot
11.02.1993 r. (B pen. @3 ot 30.12.2001 r. Ne 194-®3), Penepanbrom 3akoHe ot 25 utons 2002 r. «O
MIPaBOBOM IOJIOKEHUM MHOCTPAHHBIX TpaxkaaH B Poccuiickoit Penepaiyin» U APYrux HOPMaTUBHBIX
MPABOBBIX aKTaX.

3HAuUTEbHOE KOJIUYECTBO HOPM, OTHOCSIIIIMXCS K MEXK/yHAPOJAHOMY YaCTHOMY I1paBy, COIep-
KUTCS B 3aKOHAX M MOJ3aKOHHBIX akTax Poccuiickoil denepanvu, periaMeHTUPYIONIUX TPOLETy Py
OCYIIECTBJICHHS] BHEIITHESKOHOMUYECKON M MHBECTUIIMOHHOMN NESITEbHOCTH C MHOCTPAHHBIM ydYa-
crueM. Kak mpaBuiIo, 3TH aKThl HOCSAT KOMIUIEKCHBIH XapakTep M COAEpKaT MpaBujia MOBEICHUS,
OTHOCSIIIINECS K Pa3JIMIHBIM OTPACIISIM MPaBa — aAMUHUCTPATUBHOMY, (PMHAHCOBOMY, TAMOKEHHOMY,
TPYIOBOMY, TpaXkJaHCKOMY M jp. B umucie HamnbOosee BaXXHBIX U3 HUX CIEyeT Ha3BaTh (pefepaib-
Hble 3aKOHBI «O0 MHOCTpaHHBIX MHBeCTULIMAX B Poccuiickoit Peneparm» ot 9 mionsg 1999 r., «O6
WMHBECTUIIMOHHOM NesitesibHOoCTH B Poccuiickoit Penepaiiuu, ocyiiecTsiasieMon B hopMe KanuTasib-
HBIX BJIOKEHUI» 0T 25 ¢peBpaiist 1999 r., «O BaIIOTHOM peryivpoBaHUM U BAJIIOTHOM KOHTPOJIE» OT
10 nexa6pst 2003 r., «O TOProBo-MpOMBIIIIEHHBIX NManaTax B Poccuiickoit ®epepaium» ot 7 uions
1993 1., «O rocymapCTBEHHOM peryJMpOBaHUHN BHEIIHETOPrOBOM NeATebHOCTH» OT 13 mexaOps
1995 1., «O musuare» OT 29 OKTAOpsA 1998 T.; «O Mepax Mo 3amnmre SKOHOMUIECKUX MHTEPECOB
Poccuiickoit @enepaiiyu npu ocyniecTBIEHUHA BHEIIHEN TOProBM ToBapamu» oT 14 anpens 1998 r.,
«O0 3KCroOpTHOM KOHTpOJie» oT 18 uionsg 1999 r. u ap.

[Nepeuens KITIOYEBBIX IOI3aKOHHBIX aKTOB B 3TOHM 00J1aCTH BKJIIOYAET, B YACTHOCTH, YKa3kl [1pe-
suaeHTa PO «O nubepanu3anuy BHEITHEIKOHOMUYECKOH JiesiTebHOCTH Ha Tepputopu PCOCP» ot
15 HOs6pst 1991 1., «O CoBepIIEHCTBOBAHMY PaOOTHI ¢ MHOCTPAHHBIMHU UHBECTHIIUSMU» OT 27 CEH-
Ts6pst 1993 1., «O 1eATeTbHOCTH MHOCTPAHHBIX OAHKOB M1 COBMECTHBIX OAaHKOB C YYaCTUEM CPE/ICTB
Hepe3uIeHToB Ha Tepputopun Poccuiickoit ®enepanmm» ot 17 Hosi6pst 1993 1., «O npuBieyeHny u
ucronb3oBaHuu B Poccuiickoit deneparmy MHOCTpaHHOU padoydelt critbl» oT 16 nekadps 1993 r., «O
JOTIOJTHUATEJIBHBIX Mepax Mo YHOPsJOUYEHHIO TIPUBJICUeHUsT M UCNIONb30BaHus B Poccuiickoii Penepa-
IIMM MTHOCTPaHHOU pabouelt cuitbl» oT 29 anpenst 1994 r., «O qONOTHUTENBHBIX MEpax 1o MpUBJIeye-
HUIO0 MTHOCTPAaHHbIX MHBECTULIMI B OTPAC/ MaTepraibHOro npousBoacTsa Poccuiickoit Penepaumm»
ot 25 stuBaps 1995 r., «O0 OCHOBHBIX MPHUHIUIAX OCYIIECTBICHHUS] BHEITHETOPrOBOM AeSTeTbHOCTA

16



A. B. Tlonosa. «Me:xayHapoJgHOE YaCTHOE MPABO»

Poccuiickoit ®eneparum» ot 6 mapta 1995 1. u «O rocygapcTBeHHOM peryJupOBaHUN BHEITHETOP-
TOBBIX OapTepHBIX cz1esiok» OT 18 aBrycra 1996 .

Otnenbhbie HOpMbl MYIT Haltu cBoe oTpakkeHHe B TAKUX JOKYMEHTaX, Kak 3akoHbI «O OaH-
Kax 1 6aHKoBcKou JieAaTebHOCTH B PCOCP» ot 2 nekadpst 1990 r. ¢ mocneayomuMu n3MeHeHU IMU
1 pononHeHusiMHA, «O0 uHBecTUIMOHHON JesaTeibHOcTH B PCPCP» ot 25 deBpans 1999 r., «O
3ayiore» ot 16 mionsa 1998 r., «O Hegpax» ot 21 deppans 1992 r., «O KOHTUHEHTAIBHOM LIEbde
Poccuiickont ®eneparym» ot 30 HOstOps 1995 1., «O0 UCKITIOUNTETLHON SKOHOMUYecKo 30He Poc-
cuiickoit Peneparm» ot 17 nekadps 1998 r., a Takxke B BozaymHom konekce Poccuiickoit ®enepa-
uuu ot 19 mapra 1997 r., Konekce Toproporo moperiaBanusi Poccuiickoint ®enepaimu ot 30 anpes
1999 r. u np.

3HaunTeIbHOE YMCJIO HOPMATUBHBIX akTOB Poccuiickoit ®deepaiii MOCBSIIEHO BOMPOCAM
ME:KJyHApOJHOTO IrpaxaaHcKoro npouecca. COOTBETCTBYIOIIME HOPMBI COAEPKATCS MPEXKIE BCETO B
I'pasxnanckom npoueccyanbHoM koaekce (I'TIK) P® 2002 r. B V pasnene «I[Ipon3BoacTso 1o aeinam
C yJacTHeM MHOCTPAHHBIX JIMI». Toii sxe mpooieme nocsimeH V pasen «IIpou3BoACTBO M0 esaMm ¢
y4JacTreM MHOCTPAHHBIX JIUI» ApOuTpakHOro npoueccyabHoro kogekca (AITK) Poccuiickoit depe-
pauuu ot 14 uions 2002 r. He meHee BaxkHOE 3HaYE€HUE B 3TOM CMbIC/Ie UMeeT U 3akoH «O Mex-
AYHAPOJHOM KOMMEpYECKOM apOutpaxe» oT 7 mions 1993 r., KOTOpbIi yCTaHABIMBAET OCHOBOIIO-
Jlaraiouiye IpUHIMIIEL M [TPaBUJIa PACCMOTPEHUS CIIOPOB C MHOCTPAHHBIM yYacTUEM B TPETEHMCKUX
cyaeOHbix opranax. B Poccum 2 okts6pst 2007 r. Obut ipuHaT PenepaibHbiil 3akoH «O0 UCHOTHK-
TEJILHOM ITPOM3BOJICTBE, ONPEEISIOIINIL, CPei POYEro, MOPsIOK COBEPIIEHHUS UCIIOIHUTEIbHBIX
JEWCTBHIA B OTHOIIEHUHM MHOCTPAHHBIX I'Pak/laH, OpraHu3aluii v Jimi 0e3 rpaxaaHcTBa. MM takxke
YCTaHABJIMBAETCS MPOLEypa UCTIONHEHUs Cy/IeOHBIX aKTOB M aKTOB JIPyTMX OPraHOB MHOCTPAHHBIX
rocynapctB B Poccuiickoit depeparyu.

Becbma Ou3kMMU K 0OXapaKTepHU30BAaHHOMY BBIIIE POCCHICKOMY 3aKOHOIATEIIbCTBRY 110 CONlep-
’KaHUI0 ¥ OCHOBOIOJIAralolMM MPUHIIMIIAM [OCTPOEHUS SBJISIOTCS 3aKOHBI M IOJ3aKOHHBIE aKTbhl,
npuHATele B crpaHax CHI'.

Bo ®panuuu, [Mopryranum, Ucnanum, Utanum, Amxupe, Erunte, bonrapuu, Kurae, Mon-
rojiuu U SInoHuM peryanpoBaHUe MEXAYHAPOAHBIX HEMEKIOCYJApPCTBEHHBIX HEBJACTHBIX OTHOILE-
HUI OCYIIECTBJISIETCS] HA OCHOBE HOPMATUBHBIX PEITUCAHUI, 3aKPETJIEHHBIX B IPAkKIAaHCKUX, TPaXK-
JAHCKO-IIPOLIECCYAJIbHBIX, CEMENHBIX, TPYAOBbIX, TOPrOBBIX KOJEKCAX, a TaKXke B PAAE OTPACIEBBIX
Y KOMIUIEKCHBIX HOPMAaTUBHBIX akTOB. Cpeny HUX HanOolsiee U3BECTHBIM siBisieTcst PpaHIy3cKuit
rpaxaanckuil konekc (Komexkc Hamoneona) 1804 r., KOTOpBIN OKa3asl peliaioliee BO3JIEHCTBUE Ha
(hopmupoBanme 1 pa3BUTHE LMBUIMCTUUECKOTO 3aKOHOAATEIbCTBA MHOTMX cTpaH EBponbl, Asuwy,
CesepHoii u 0xHOIT AMEpUKH.

HopmaruBHble npaBoBble akThl, COAEpXKAllME€ HOPMbI MEXkIyHApOJHOTO YacTHOIO IIPaBa,
MMEIOT CBOE PaclpOCTPaHEHUE U B IIPAaBOBOM CUCTEME TeX rOCylapcTB, I MPEeANoYTeHUe OTIaBa-
JIoch cyaeOHoM npakTuke. Takas cuTyalysi HeTaTUBHO CKa3biBaeTcsi Ha 3(p(peKTUBHOCTY MPABOIPH-
MEHMTEJIbHOM JEeATEIbHOCTH B COOTBETCTBYIOIIEN cpepe. OTCYTCTBUE €AMHOTO KOAU(PUKAIIMOHHOTO
JOKYMEHTa, perjiaMeHTHPYIOIIEero OCHOBoIojaramIpe Bormpocsl MUII, ycyryomnseT mpodiemy mpo-
THUBOPEUYMBOCTH U MTPOOEIBHOCTH IMPABOBOT'O PETYJIMPOBAHMS MEKIyHAPOAHBIX HEMEKIOCYIapCTBEH-
HBIX HEBJIACTHBIX OTHOIIIEHWH Ha HAITMOHAJILHO YPOBHE, IPUBOAUT K AyOIMPOBAHUIO OHUX U TEX Ke
TIOJIOXKEHUH B Pa3JIMYHBIX 3aKOHOIATEIbHBIX aKTaX, TOPOKIAET UX «KOHKYPEHIIUIO» APYT ¢ Apyrom ',
[Toatomy Bce Godbliiee pacrpocTpaHeHHe BO BHYTPUTOCYIAPCTBEHHOM 3aKOHOAATEIbCTBE TIOyJaeT
MPaKTHKa pa3padOTKH CIIEIMATIbHBIX 3aKOHOB O ME3K/1yHapOJHOM YacTHOM IpaBe. CeronHs OHU Npu-
HSTHI, B YacTHOCTH, B ABcTpuu (1978 r.), Berrpuu (1979 r.), [Tonsie (1965 r.), Pymbinuu (1992 r.),
Typruu (1982 r.), ®PI" (1986 r.), [lIBeiinapuu (1987 r.) 1 HEKOTOPBIX JPYTrUX CTpaHAaX.

1 I'aspunos B. B. Yxa3. cou. — M.: Hopma, 2001. — C. 35.
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Kak npaBuio, yka3zaHHble HOPMaTHUBHBIE AKThl COCTOSIT U3 TPEX OCHOBHBIX YaCTel, COAEpKaluX
HOPMBI, TIOCBAILEHHBIE PETYJIMPOBAHUIO:

* 06mmx BorpocoB MUII (kBanupukayy, B3aMMHOCTY KOJTU3UOHHBIX HOPM, YCTAHOBJICHH S
cofepKaHusl ¥ MPeJiesIoB IeUCTBU I MTHOCTPAHHOTO TpaBa, 00paTHOM OTCHUIKH, JIMYHOTO CTaTyTa CyOb-
extoB MUYII 1 ero usmeneHus, npenesioB aBTOHOMUM BOJIM CTOPOH IPABOOTHOLLIEHUN );

* KOJUTM3MOHHBIX BOMPOCOB, BO3HUKAIOIIMX B paMKax IIMPOKOro Kpyra OTHOLIEHUN B cdepe
rpakJIaHCKOT0, CEMEMHOI0 U TPYJOBOIO IIPaBa;

* BOIIPOCOB MEXIYHAPOJHOIO I'paxJaHCKOIo Ipouecca (KOMIIETEHLIUH CYI0B U IPYI'MX BHYT-
PUrOCYAAPCTBEHHBIX OPraHOB P PACCMOTPEHUU U PELIEHUM MMM JEJI ¢ YYaCTUEM MHOCTPAHHBIX
CyOBEKTOB, MPABOBOT'O MOIOKEHNSI MTHOCTPAHIIEB B MPOIecce, MPU3HAHKS U UCTIONHEHUsI MHOCTPaH-
HBIX apOUTPaKHBIX U CyIeOHBIX pEelleHu: U ap.)'2.

12 Tam xe.
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Me:xayHapoaHble JOroBOPbI

Mex 1yHapOIHbIe JOTOBOPHI — 3TO COITIAIIEHUS MEX Iy TOCYJapCTBAMU U APYTUMH CYOBEKTaMU
ME>KIyHApOIHOTO MpaBa, pa3padaTsiBaeMble HA OCHOBE COITIACOBAHMSI MX BOJICM3bSIBJICHUI B LIEJISX
eIMHOO0OPA3HOTO PErYJIMPOBaHMS OMpeNeSeHHbIX Pa3HOBUIHOCTEN OOLIECTBEHHBIX OTHOIICHUH.

Ha coBpemeHHOM 3Tarie B3aMMOOTHOIIIEHUsI CYObEKTOB, B TOM UHCIIE U TOCYIAPCTBEHHBIX, pa3-
JIMYHO, TaK KaK HAIMOHAJbHOE 3aKOHOAATETIbCTBO OTIEJBbHBIX CTPaH Pa3pO3HEHHO U MPOTHUBOpE-
ynBo. Crierturka mogoOHBIX COTIAICHUI COCTOUT TIPEkK/Ie BCErO B TOM, UTO, SIBJISSCH Pe3yIbTaTOM
COMIACOBAHMSI BOJIEU3bsIBJICHUI PA3TIMUHBIX TOCYJAPCTB, OHU, KaK MPABHJIO, COAEPKaT IPaBUIIa MIOBE-
JEHMS, KOTOpble HAMPsIMYIO aApecyloTCsl YYaCTHUKAM MEXIyHApOIHBIX HEMEKIOCyIapCTBEHHBIX
HEBJIACTHBIX OTHOUIEHUH (Hampumep, (pU3MUYECKUM WM IopuaudeckuM juuam). [lostomy MHorue
Me>K1yHapOAHO-TIpaBoBblie UCTOYHMKKA MYIT MOryT, Kak M akThl BHYTPUTOCYAAPCTBEHHOTO TpaBa,
BBICTYIIATh B KAYE€CTBE MCTOUHUKOB COJEPKAHMST KOHKPETHBIX TPABOOTHOIICHHIA.

Oco60oe MecTo B TIpoliecce COBPEMEHHOTO MEK IyHAPOIHOTO IMTPAaBOTBOPUECTBA 3aHUMAIOT MEK-
AyHApOJHbIE MEXKITPABUTEILCTBEHHBIE OpraHn3aiun. OnHON U3 HUX siBisiercs ['aarckas koHdepeH-
1Ml IO MEKAyHApOJHOMY YaCTHOMY IpaBy, MepBasi ceccust KoTopoit coctosiiack B 1893 r. B 'aare
10 MHUIMATHUBE TpaBuTebcTBa Hunepnanmos 2.

3HaunTeNbHYI0 padoTy B 00IaCTH MEXIyHApOmHO-TIpaBoBoy Komudukaimu MYIT npoBoaut
Takke MeXayHapoiHbIl UHCTUTYT YHU(UKALIMK YAaCTHOI'O IpaBa, OCHOBaHHBIM B 1926 r. B Pume.
Llenplo MHCTUTYTA SIBJISIETCSl U3YYEeHUE IMyTeld rApMOHM3AIMM U COIVIACOBAHUSI YaCTHOTO TpaBa, a
TaKkke pa3paboTKa eqMHOOOpa3HBIX HOPM. B ero padore npuHUMaT ydyactre Oomee S0 rocyaapcTs
MHUpa, BKJovas Poccuro.

OnHUM U3 HanpaBJIeHUH eSTeTbHOCTH IPYTOro MeXIyHAPOJHOTO MHCTUTYIIMOHHOTO OpraHa
— Komuccnn OOH 1o nipaBy meskayHapoaHoi Toproeiu (FOHCUTPAJL) — sBnsiercst pa3padoTka
MPOEKTOB MEK/TyHAPOAHBIX KOHBEHIINI U TUTIOBBIX 3aKOHOB B 00JIACTH TpaBa MeXyHApOIHON TOp-
TOBJIM, KOMMEPYECKOTro apOUTpaka M TUlaTekKel, a Takxke MeXIyHapooHbIX MepeBo3oK. Kommccus
ObLIa yupeskieHa Ha ocHoOBe pesomonuu ['enepanpHoit accambien OOH 2205 (XXI) ot 17 pexadps
1966 . B ee coctaB BXOAAT 36 4IeHOB, KOTOPbIE U30MPAIOTCS Ha IIECTUICTHUH CPOK.

MexIyHapOoIHbIe JIOTOBOPBI, pa3padaThiBaeMble MEXIyHAPOTHBIMU OpraHU3alUsIMH, HOCST
YHUBEPCAJIbHBIN XapaKTep U pacCUMTaHbl HA IMPOKOe MpuMeHeHne. OTHAKO 3HAYUTETbHBIE PACXOK-
JEHMS BO B3IVISIAAX HA JIOKTPUHY U MPAKTUKY MEKIYHAPOJHOTO YaCTHOTO MpaBa, CyIIECTBYIOIIUE B
CTpaHax aHTJIOCAKCOHCKOW M KOHTUHEHTAILHOM MPABOBBIX CHCTEM, M HEKeJJaHUEe MHOTHX TOCYIapCTB
MUPa OTKa3bIBaThCsl OT PUMEHEHUsI COOCTBEHHBIX HAIIIOHAILHO-TTPABOBBIX aKTOB B MOJIb3Y YHU(DU-
[IUPOBAHHBIX HOPM ME3KIyHAPOAHBIX IOTOBOPOB HE CIIOCOOCTBYIOT €IMHOOOPA3HIO IIPABOBOTO PEry-
mupoBanuss MYII. [TosroMy HOPMOTBOpUYECKHI MPOIIECC B TOM 00IaCTH Oy/IeT pa3BUBAThLCS IO YKe
M3BECTHOMY MyTH YHU(PUKAIIMK TIPABOBBIX MPEINMCAHUN B OTAENBHBIX JOCTATOYHO Y3KHX chepax
ME>K/IyHapOJHOTO YaCTHOTO MpaBa.

B onHy 13 Takux o0iacTeil TpaAMIIMOHHO BXOJST BOIPOCH MPABOBOTO PETYJIMPOBAHUS GHelUl-
Hemopzo8oli 0esimenbHOCHU U MeXCOYHAPOOHBIX pacuemos. B uuciae MexIyHapOOHBIX OrOBOPOB,
yxke (PyHKIIMOHUPYIOIIUX B 3TOM 00JIaCTH, MOKHO Ha3BaTh CJICAYIOIIHE.

* Benckas kousennust OOH o 1oroBopax MexIyHapOaHOU KYTLTU-TpoAasku ToBapos (1980T.).
Pazpadorana FOHCUTPAJL. Ha 25 mas 1998 r. B KOHBEHIIMU MPUHUMAIO y4acTvie 51 rocymap-
CTBO, BKJIIouasi Poccuiickyio ®enepaiinio. YKazaHHbIN JOKYMEHT peryjJupyeT Mpoleaypy 3akiode-
HUS JIOTOBOPA MEXKIAYHAPOJHOU KYIUIM-TIPOAAXH TOBAPOB, a TAKKe OINpeAesieT IMpaBa U 00s3aHHO-
CTH MPOJIABIIA ¥ TIOKYTIaTessl, KOTOpbhle BO3HUKAIOT M3 TAKOTO JI0TOBOPA.

13 Tonbko ¢ 1951 1o 1996 rr. B pamMKax KOH(EpeHIMU TaKuM 00pa3oM ObUIO MPUHATO 32 MekIyHAPOAHBIX JIOrOBOPA.
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* KonBeHIus1 006 MCKOBOM JaBHOCTH B MeKIYHApPOJHOW KyIule-mpoaaxke ToBapoB (1974 r.)
u JlomomHuTenbHbIA poTokon K Her (1980 r.). Pazpadorana FOHCUTPAJL Ha 25 mas 1998 r.
B KOHBEHIIMY (0e3 yJeTa MorpaBoK, BRIHECEHHBIX ITPOTOKOJIOM ) IPUHUMAJIN yyacThe 23 rocyapcTBa,
BKiouas Poccuiickyio ®enepanyio. YcTaHaBIMBaeT €AMHBIA CPOK MCKOBOM JIaBHOCTU ISl TIPEb-
SIBJICHUs] TPEOOBAHUH, BHITEKAOIIUX U3 JIOTOBOPA MEXIYHAPOTHON KYIUIU-TIPOJAKH, TIPOIABIIOM M
MOKyTatesieM Jpyr apyry. KOHBEHIMS Takke COAEepXKUT HOPMBI, Kacalolyecs: Havyasla UCUMCIIeHHUS,
niepepbIBa, MPOJICHUsI U U3MEHEHUs1 CPOKa MCKOBOM JJABHOCTH, a TAKKE OIPEAEICHUsI TTOCIIEICTBUI
ero UCTEeUYEHHSI.

* ["aarckas KOHBEHIIHS O TIpaBe, MPUMEHNMOM K JOTOBOPaM ME3KIyHAPOIHOM KYyTUIA-TIPOAAKHU
ToBapoB (1986 r.). Pa3padorana ['aarckoit koH(pepeHIyei Mo MexIyHapoqHOMY YaCTHOMY TIpaBy,
COZIEPKUT B OCHOBHOM KOJUJTU3MOHHBIE HOPMBI, PEITIaMEHTH PYIOIIKE IPOLIEAYPY ONpe/ieieHNs IPaBa,
MIPUMEHSIEMOTO TTPY MCTIOTHEHNH BHEIITHETOPTOBBIX CIEJIOK, M YCTAHABIMBAET chepy ero AefCTBHS.

B obnactu mexcoynapooHvix pacuemog B HacTosiiIee BpeMsi Hanbosee 3HAYMMbIMU SIBJISIIOTCS
Tpu JKeHeBCKMe KOHBEHIMM 00 YHU(HUKAILIMY MTPaBa, OTHOCSINETocs K BekcessiM, oT 7 uioHs 1930 r.
Y TPH TOCTIeyIoNIe KOHBEHIIMH, TaKke MoAnvcaHHble B JKeHeBe, 00 yHU(DUKAIIMKU TpaBa, OTHOCS-
1merocs K yekam, ot 19 mapra 1931 r. VIx nososxeHust ObUIM IPU3HAHBI OOJIBIIMHCTBOM CTpaH EBporbl
(Poccuiickas ®enepaiivsi TpUCOSTUHWIACH TOJTBKO K KOHBEHIIUMM MO BeKcesisiM), bpasuiueit u Ano-
Huei. CTpaHbl aHTJIOCAKCOHCKOH CUCTEMBI TTpaBa MPAKTUYECKU He IPUHUMAIOT yYacTHsl B 9THX JIOTO-
Bopax. [Insa muksunarmu takout cutyar KOHCUTPAJI noarotoBuia npoekT HoBoi KoHBeHIuu o
ME>K/1yHApOIHBIX TIEPEBOAHBIX M MEKIyHAPOAHBIX MPOCTHIX BEKCENSIX, KOTOPbIN OblT 0100peH I ene-
panbHON Accambnieeir OOH 9 nexabps 1988 .

3HaunTEIbHOE KOJTMUYECTBO MEXK/YHAPOAHBIX JJOTOBOPOB 3aKJIIOUEHO B 001acmu mpancnopma,
nepesosKu 2py306 u naccaxcupos. B uncie Hanbosee 3HAYMMBIX 3 HUX MOXHO Ha3BaTh MexayHa-
POAHYI0 KOHBEHIIMIO MO YHU(PUKAIIMKM HEKOTOPBIX MTPpaBuil 0 KoHOcameHTe (1924 r.) ¢ usMeHeHusmu,
BHECEHHBIMU B Hee MPOTOKOIaMu, noanucanueiMu B 1968 u 1979 rr. B Bpioccene; BapiaBckyio KoH-
BEHIIUIO 10 YHU(PUKAIIMY HEKOTOPBIX MPABUJI, KACAIOIIMXCS MEKAYHAPOIHBIX BO3AYIITHBIX IIEPEBO30K
(1929 r.) ¢ nonoMHUTENBHBIM ITPOTOKOJIOM K Hel (1955 r.); KoHBeH1MI0 0 ToroBope Mesk1yHapOIHON
MIePEBO3KH T'Py30B aBTOMOOMJIBHBIM TpaHcnoptoM (1956 r.); Cornaiienue o nepeBo3Kke naccaxupoB
1 6araxa 1o eJIe3HBIM JIOporaM B IpsIMOM MexTyHapoaHoM cooOmeruu (1950 r.); Cornaimenue o
MesK1yHapOoaHOM rpy3oBoM coodmieHnu (1951 r.); Konseniio OOH o Mopckoii mepeBo3Ke Ipy30B,
Tak HasbiBaeMble «['amOyprckue mpasmia» (1978 r.); KoHBEHIMIO 0 MEXTyHAPOIHBIX KeJIe3HOHO-
POXHBIX TIepeBO3Kax rpy30B, naccaxupos u Oaraxa (1980 r.) u Konsenio OOH o mexayHapon-
HBIX CMEIIaHHBIX MepeBo3kax rpy3oB (1980 r.).

B kauecTBe caMOCTOATENIFHON MOXKHO TaKkKe BBIACIUTH AOBOJIBHO MHOTOUHCIEHHYIO IPYIITY
ME>K/1yHApOIHO-TIPABOBBIX COTJIALIIEHUI 1O 80NPOCAM UHMENNEKMYANbHOU COOCMBEHHOCMU, B OOJb-
LIMHCTBE KOTOPBIX yuacTtByeT Poccuiickas denepanusi.

K ux ymciy OTHOCHTCSI OOMH U3 CTapeWIIMX MCTOUYHMKOB COBPEMEHHOTO MEKIyHApOAHOIO
YyacTHOrO npasa — [laprmkckas KoH(pepeHIIMs 0 OXpaHe MPOMBIIIEHHON coOcTBeHHocTH (1883 1),
yJaCTHUKAMH KOTOpo# sBjisiioTest osee 140 rocymapcts Mupa.

Jpyroii BaxHbIi JOKyMEHT B 3Toli oOnactu — JloroBop o marentHou koomneparuu (PCT)
(1970r.). Cerongns on oobenunsiet okoso 100 rocynapcts Mupa. JJoroBop HarpasyieH Ha MOBBIIIEHAE
eIMHO00pa3usi MaTEeHTHOTO MpaBa roCyAapCTB, YMEHbIIIEHHE CTOMMOCTH TIOJaul MATEHTHBIX 3asIBOK
Y TIPOBE/ICHMSI TIpEeIBAPUTENILHON SKCIIepTU3bl. MM npegycmarpuBaeTcsi BOSMOKHOCTb COCTABIICHUS
Y TO/Ia4¥ TaK HA3bIBAEMOW MEXIYHAPOIHOHN MAaTeHTHOW 3asBKU. [10JOOHBII MEXaHU3M B OTHOIIIE-
HUM TOBApPHBIX 3HAKOB MPEIyCMOTpeH MapuCKoi KOHBEHIIMEH O MeXIyHApOTHON perucTpaiuu
(haOpruHbIX 1 TOBapHBIX 3HAKOB (1891 r.) 1 BeHckum JOroBOpoM O perucrpaly TOBapHBIX 3HA-
koB (1973 r.). YnpoliueHuio aAMMHUCTPATUBHOM MPOLIELypPbl PETUCTPALIMM TOBAPHBIX 3HAKOB IPH-
3BaHO TaKxke ciaykuTh Huiiickoe coraienre o MexayHapoaHOW KjIacCU(UKaUU TOBAPOB U YCIyT
(1957 r.).
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Bomnpocam mesx1yHapoIHO-IIPaBOBOTO PEryIMpPOBaHUS MPOLIEAYPbl PACCMOTPEHUS UHBECHIU-
UUOHHBIX CNOPO6 TIOCBSIILICHB! BallMHT TOHCKast KOHBEHIHS O TIOPSIJIKE pa3pelieHr st MTHBECTHUIIMOHHBIX
CIIOPOB MEXAY TOCYyAapcTBaMU U MHOCTpaHHBIMU Jiiamu (1965 r.) u KoHBeHIMs 00 yupexIeHnn
MHOrocTOpoHHEro areHTCTBa M0 rapaHTUAM MHBECTHLIMM, noanucaHHas B Ceyne B 1985 r. Venen-
Has peanu3ainyisl BalMHITOHCKOW KOHBEHIMM TMOCTYXWIa OCHOBAHWEM sl mpuHsATHS B 1978 T.
JOTIOJTHUATEIBHOTO MTPOTOKOJIA K HEH /17151 OCYIIECTBIICHH S IPUMUPUTEIEHOM MPOIIEY Pbl M apOUTpasK-
HOT'O yperyJrpOBaHUsI TPOU3BOJICTBA 110 YCTAHOBJICHUIO (DAaKTOB.

AKTHBHAsE HOPMOTBOpYECKAsl JESTEILHOCTh B OOJACTH MEXKAYHAPOAHOTO YaCTHOTO IpaBa
BEJIETCS HE TOJILKO Ha YHUBEPCAILHOM, HO M HA PETMOHAJIBHOM YPOBHE. 3/1€Ch B UHCIIe HanOoIee Bak-
HBIX MEXyHapOIHO-ITpaBoBbIX NCTOYHUKOB MYII cnenyer Ha3Bath npex e Bcero Kogeke mexayHa-
ponHoro yactHoro npasa (Konekc Bycramante), npunsatsiil B 1928 r. nHa VI MexayHaponHoi Ame-
puKaHcKoi KoH(epeHmu B ['aBane. B HacTosiiiee BpeMsi y4aCTHUKAMU 3TOTO JJOTOBOPA SIBJISIOTCS
15 rocynapcrts Jlarunckoit AMepuku. B atoM nokymeHTe, HacuuThiBawoiieM 437 cratei, periameH-
THPYIOTCS, B YaCTHOCTH, BOIPOCH! MIPABO— M [I€€CIIOCOOHOCTH (PU3MUYECKUX JIUII, CEMEHHOTrO U 00si-
3aTeIbCTBEHHOTO TPaBa, MpaBa COOCTBEHHOCTH, MEXIYHAPOJHOTO TOPrOBOTO M YTOJIOBHOTO TpaBa,
Me:KJyHapOJHOTO T'paskAaHCKOro Mpouecca.

[pouiecc MesxIyHApOAHO-TIPABOBOM YHH(PHKAMK HOPM MEXAYHAPOIHOTO YaCTHOTO TpaBa
MHTEHCHBHO pa3BUBaeTcs B cTpaHax EBpomerickoro cotosa. st uutiocTpaiuu 31oro pakTa Jocra-
TOYHO YIOMSIHYTh TaKH€ W3BECTHBIE JOKYMEHTHI, puHsThie B pamMkax EC, kak Bpioccenbckasi KoH-
BEHIIMSI O B3aMMHOM Tpu3HaHuu kKommnanuil (1968 r.); bpioccenbckass KOHBEHIMS O IOPUCAUKITUM,
MIPU3HAHUY U UCTIONIHEHNH CYJEOHBIX PEIIeHUH 10 TPaXkJAHCKMM M KOMMepJecKuM aeitam (1968 r.);
EBponelickas KOHBEHIMS O rocyaapcTBeHHOM uMmyHuTtete (1972 r.); Pumckast koHBeHLUS O rpaBe,
MPUMEHUMOM K JO0rOBOpHBIM oOsi3atenberBam (1980 r.). B 3TOT mepedeHb MOXKHO TakKe BKIIO-
ynth CoryamieHre o MojCyJHOCTH U UCTIONTHEHNH CYJeOHbIX PEIIEHHH 110 TPakJAaHCKUM U TOPTOBBIM
nenam, kotopoe B 1980 r. 3akmounim Mexay coOoi rocyaapcTsa, Bxoasiue B EBporeiickyio acco-
[IUAIAI0 CBOOOIHON TOPrOBIIH.

Heckombko BasKHBIX MEXIyHAPOIHBIX JOTOBOPOB, MOCBSINEHHBIX PETYJIMPOBAHHIO BOITPOCOB,
cocrapistionux rpeamer MYII, 6suto mpunsTo B pamkax ConpyxectBa HezaBucumbix ['ocynapcrts.
B ux uncrne MOXHO, B 4aCTHOCTH, Ha3BaTh CoralieHre o NopsiaKe pa3perieHusi CIOPOB, CBS3aHHbIX C
OCYIIECTBJIEHHEM XO3SIMCTBeHHOM fesaTebHoCTH, OT 20 MapTa 1992 r.; Cornamerue 06 o0Iux ycio-
BUSIX IOCTABOK TOBAPOB MEXK/Ty OpraHu3alusiMu rocyaapcts — yuactHukoB CHI™ ot 20 mapra 1992 r.;
KoHBeHI1I1I0 0 TPaBOBO# MOMOIIY ¥ TTPABOBBIX OTHOIIEHHSX 110 TPaXJAHCKUM, CEMEWHBIM 1 YTOJIOB-
HBIM Jenam ot 22 saBaps 1993 r.; CornariieHue o Mepax 1mo oOXpaHe IPOMBIIIIEHHON COOCTBEHHOCTU
Y CO3JaHUM MeXrocynapCTBEHHOTO COBETa MO BOMPOCAM OXPaHbI MPOMBIIIJIEHHON COOCTBEHHOCTH
ot 12 mapra 1993 r.; [JoroBop 0 co3ganny DKOHOMUYECKOro coro3a oT 24 ceHts10ps 1993 r.; Corna-
mieHue o craryce dkoHomuueckoro cyna CHI™ ot 6 utons 1994 r.; KonBeH1uio o 3aiure rnpaB UHBe-
cTopoB ot 28 maprta 1997 r. u psig npyrux.

3HauMTEbHBIN TUIACT MEXyHApOAHO-TIpaBoBbIX UcTOUHMKOB MYII cocraBnsor deycmopon-
Hue 002060pbl. VIX IpeMMyI1ecTBO Nepe/l MHOTOCTOPOHHUMM JIOTOBOPaMM COCTOUT MPeXK/E BCErO B
BO3MOKHOCTH JIyUIIIeTO cOaJJaHCMPOBAHUSI MHTEPECOB CTOPOH B TEKCTaX COIJIAIIEHUH, a HEJOCTATOK
— B co31aHuu JqudHepeHIIMPOBAHHOTO peKMUMa IPABOBOTO PETYIMPOBAHMS JBYCTOPOHHHUX OTHOIIIE-
HUIA TOCYAapCTB B OJHOMU U TOH ke 00macTu. TeopeTnuecku MogoOHbIEe T0TOBOPBI MOTYT 3aKJII0UYAThCS
1o moosM Boripocam MUII, copepxkaTh Kak KOJTM3UOHHbBIE, TAK U MAaTEPUAIbHO-TIPABOBBIE HOPMBI
WJIM HOCUTh KOMILJIEKCHBIN XapakTep. PaccMOTprM HeKoTopbie Hanbosiee BaxKHbIE BUBI ABYCTOPOH-
HUX COIIAILIEHUM, MPUHKMAs 32 OCHOBY JOroBopbl, 3akoueHHble CCCP u ero npaBoripeeMHULEN
— Poccuiickoii ®enepanyei.

B 3TOM mepeune mpeskze Bcero HeoOXOAMMO YHOMSIHYTD JOTOBOPHI IO OKa3aHMIO MTPABOBOM
nomory. VX OCHOBHasI 11eJIb COCTOUT B 00ECTEYEeHNH B3aMMHOTO COOMIOACHUS U MPU3HAHUS UMY-
IIIECTBEHHBIX, JIMYHBIX HEUMYILECTBEHHBIX M MPOLIECCYAJIbHBIX MPaB I'PaskJaH OJHOTO rOCYAapCTBa
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Ha Tepputopuu apyroro. [Togapisiomiee OONBIIMHCTBO COTJIAINIEHUI O MPABOBOM TTOMOIIH COEPKUT
TaKke KOMILIEKC HOPM, OIpeJesIsIoNuX BUIbl, (GOPMBI U CIIOCOOBI COTPYIHUYECTBA OPTaHOB I0CTH-
UM PA3JIMYHBIX TOCYIAPCTB B 00JIACTH TPaKAAHCKOTO, CEMEHHOrO MJIM YTOJIOBHOTO IPaBa, a Takke
o0ecIeurBaoNIvX B3aUMHOE IPU3HAHUE aKTOB STHX OPraHoB ',

He meHee BaxkHYI0 poJib B CUCTEME MEKAyHAPOJHO-IIPABOBLIX UCTOUHMKOB MYIT urpator mop-
208ble 002060pbl (O TOProBjie, O TOProBJIe ¥ SKOHOMUUECKOM COTPYIHUYECTBE, O TOPrOBBIX U IKOHO-
MUYECKHX OTHOIIEHUSIX, O TOPTOBJIE M MOPEIUIAaBAaHUH U T. I1.). B HUX, KaKk PaBWJIO, YCTAHABIIMBACTCS
OOIIUI TPABOBOM PEKUM, HA OCHOBE KOTOPOTO OCYIIECTBIISIOTCS KOMMEPUYECKHe B3aMMOOTHOIIICHUS
CTOPOH Y X CYOBEKTOB JIPYT C IPYTOM, ONPe/IeIisieTCs] IPAaBOBOM CTATYC IOPUAMUYECKUX U (PUBMUECKUX
JIMIL] OAHOM CTOPOHBI HA TEPPUTOPUU JPYTOM, COEPKATCS MPaBUIIA O TIOPSIIKE pa3pelieH s TOPrOBbIX
CriopoB!>.

B konme 1980-x — nauame 1990-x rr. CCCP, a noznHee — Poccmiickoit ®eneparyieii ObLIO
MOMKMCAHO 3HAYUTENILHOE KOJIMUECTBO JIBYCTOPOHHHUX JIOTOBOPOB O MOOIIPEHUH Y B3aMMHOM 3allluTe
KaITUTAJIOBJIOKEeHUT 6.

B uucne npyrux pa3sHOBUAHOCTEN ABYCTOPOHHUX JIOTOBOPOB, KOTOPbIE SIBJISIOTCS UCTOYHUKAMU
Me:KJyHApOJHOTO YacTHOTO TpaBa, HEOOXOOUMO yIOMSHYTh, B YACTHOCTH, COIJIAIIIEHUS 10 OXpaHe
ABTOPCKUX IPAB ¥ MPOMBIITUICHHOW COOCTBEHHOCTH, COTJIAIIICHUsI B 00JIACTH aBTOMOOMJILHOTO, BO3-
JQYITHOTO ¥ MOPCKOT'O TPaHCIIOPTA, COTJIAIIEHU S TT0 BOITPOCAM MEKyHAPOIHOIO I'PaXkIaHCKOTO MPo-
recca u ap.

Heckomnbko cJioB crieyer cka3zaTh O JBYCTOPOHHHUX MEKAYHApOJHO-TTPABOBBIX JTOKYMEHTaX, HE
apysonmxcsa ucrouHnkamMmu MYII, HO oka3plBalONIMX, TEM HE MEHEe, 3HAYMTEJIbHOE BJIMSHHE Ha
OTHOITIEHUSI, COCTABJISIONINE €ro MpeaMeT. B ux yucie ocodoe MecTo 3aHUMAIOT KOHCYAbCKUE KOH-
BEHUUU V1 002080Pbl 00 YCMPAHEHUU 0BOUHO20 HAN02000104ceHUs. TlepBbie, B YaCTHOCTHU, OTIPEIEISIOT
MOJTHOMOYMSI KOHCYJIbCKUX YUPEkJIEHUN MO MPEeACTaBICHUI0 CBOMX (DU3NYECKUX U IOPUINYECKUX
JIMILI, & TAKKe 3aIUTe UX MPaB Y 3aKOHHBIX UHTEPECOB B OUITUAILHBIX OpraHax MHOCTPAHHOTO roCy-
JapCTBa, B TOM YHUCJIE B CBSI3U C pellieHUeM BOIIPOCOB I'PakJaHCKO-IPABOBOroO Xapakrepa. OCHOBHOM
LIEJIBIO BTOPBIX SIBJISIETCS] YIOPSII0U€HME B3aUMOOTHOIIEHUI YYaCTHUKOB MEXKTyHAPOIHBIX 9KOHOMMU-
YECKUX CBSI3el C HAJIOTOBBIMHM OpPraHaMH CTPaH-YYaCTHHUII, COKpallieHre 00beMa HAJIOTOBBIX OTYHC-
JICHUH, a B HEKOTOPBIX CITydastx — MOJIHOE OCBOOOKICHUE OT UX YIUIAThI OTICIBHBIX KaTeropuit (pusu-
YEeCKUX WM I0PUANIECKUX JuIl.

4K HACTOSIIIEMY BpeMeHH Poccusi sIBJSeTCsl CTOPOHOM JOTOBOPOB O IMPaBOBOM MOMOIIM, 3aKJIIOUYEHHBIX ¢ A3epOaiakaHOM
(1992 r.), Anbanueii (1995 r.), Amxupom (1982 r.), Bonrapueii (1975 r.), Beetnamom (1981 1.), I'pereii (1995 r.), ['py3ueii (1995 r.),
Erunrom (1997 r.), Upakom (1973 r.), Mpasom (1996 r.), Mcnanueii (1990 r.), Uramueit (1979 r.), Memenom (1985 r.), Kurnpom
(1984 1.), Kutaem (1992 r.), Ky6oii (1984 r.), Keipreizcranom (1992 r.), JIuteoii (1992 r.), JlatBueii u Dcronueii (1993 r.), Mongosoit
(1993 r.), [Monbueit (1996 r.), Pymbinueit (1958 r.), CHIA (1995 r.), Tynucom (1984 r.), Typkmenucranom (1995 r.), lseitiapueit
(1994 r.) 1 HEKOTOPBIMU APYTUMH FOCYJAPCTBAMMU.

15 Horosopsl 3akmouensl ¢ CIHA (1990 r.), Kutaem, Kanapoii u naueit (1992 r.), Acrpueit, [Tonbmeit, Cnoenueii, LlBenueit
(1993 r.), lIBetinapueir 1 Mapokko (1994 r.), Jluanom (1995 r.).

16 Ha ceronsmmmii MomenT Poccus siBnseTcs CTOPOHOM JOTOBOPOB O TIOOIIPEHUH U B3AaUMHOM 3aIlIUTe KAUTATIOBIIOKEHHUH, MOJI-
rucanHbIX ¢ Acrpreit (1990 r.), Anbanueit (1995 r.), Aprentunoii (1998 r.), Benbrueii (1989 r.), Bonrapueti (1993 r.), Benko6pu-
tanuedt (1989 r.), Benrpueii (1995 r.), BoetHamom (1994 1.), 'epmanmueit (1989 r.), I'permeii (1993 r.), Janweit (1993 r.), Erunrom
(1997 r.), Uunwueit (1994 r.), Ucanmeii (1990 1.), Utamuei (1996 .), Kananoit (1989 r.), Kunpom (1997 r.), Kuraem (1990 r.), KH/IP
(1996 1.), Kopeeii (1990 r.), Ky6oii (1993 r.), Kyeefitom (1994 1.), JlarBuei (1993 r.), Jlusanom (1997 r.), Makenonueii (1997 r.),
Monposoii (1998 r.), Hunepnannamu (1989 r.), Hopserwueii (1995 r.), Ionpmeid (1992 r.), Pymbiaueit (1993 r.), CnoBakueii (1993 .),
CHIA (1992 r.), Typuweit (1997 r.), @wmurmHamu (1997 1.), Gunnsanueit (1989 r.), @panmmeit (1989 r.), Xopsarueit (1996 r.),
[sewinapueii (1990 r.), HIsermeit (1995 r.), Yexueii (1993 r.), FOrocnaBueii (1995 r.) 1 HEKOTOPHIMU JIPYTUMHU TOCYJAPCTBAMH.

17 CerozHs Halla cTpaHa yJactByet 6osiee yeM B 30 JoroBopax 00 yCTpaHeHHH JBOWHOTO HalIOrooOI0KeHH s, BKJIIOYasl Corviallie-
HUsI, TIOANIMCaHHble ¢ ABcTprei, benbrueit, Benkoopuranueit, Benrpueii, Ucnanueit, Munueit, Utanuen, Kananoit, Kopeeit, Ciose-
Hueit, CIIIA, ®pannueit, PPT, Yexueil, IlIseitnapueii, IlIsenneit, IOrocnasueil, Anonueil 1 HEKOTOPHIMU APYTMMU FOCYAAPCTBAMHU.
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CyneOHbIe mpeneaeHTbl

[penienenTHOE IPABO MPEACTABIISIET COOOM COBOKYITHOCTH HOPM, C(hOPMY/TMPOBAHHBIX B pellie-
HUSIX CyIeOHBIX OPraHOB, TOMYYMBIIIee HAMOOJIbIIIEe PACIIPOCTPAHEHUE B CTPAHAX, TEPPUTOPUH KOTO-
PbIX BXOOWIM B CBOE BpeMsl B cocTaB BpuraHckoit umnepuu. B ux uucne ciemyer Ha3Bath Bemmko-
opuranuio, CILIA, ABcrpamio, HoByio 3enanauio  Kanany. 9Tu 1 HEKOTOpBIE JpyTrye rocy1apcTBa
00pa3yIoT CerojiHs TPy CTPaH TaK Ha3bIBAEMOU «aHTJIOCAKCOHCKOHM CUCTEMBI ITpaBa».

Hcropruyeckn mperieieHTHOE MPaBO HAYaJIO0 Pa3BUBATHCS KAK COBOKYIMHOCTh OOIIETO IpaBa
(common law) n nipaBa cnpaBeyIUBOCTU (law of equity). Paznuune Mexay STUMU KaTeropusMU
BIIEpBbIe 0003HAYMIIOCH B Cpe/IHEBeKOBOUM AHIIMKM B KoHIle XII B., Koraa CyIecTBOBaIM JBE OCHOB-
HbIe Pa3HOBUAHOCTU CYJEOHBIX OPraHoOB, KaXIOW M3 KOTOPHIX OBUIO CBOMCTBEHHO CBOE CHElU(u-
YecKoe OTHOIIEHHEe K OCYIIECTBICHHIO MpaBocyaus. Eciu cyapl mpaBa crpaBeyIMBOCTA OTIMYAT
TUOKMIA TOAXOM K OLIEHKE (PaKTUYEeCKUX OOCTOSATENbCTB Jieia, TO IJIsl CYJOB OOIIEero mpasa ObLIO
XapakTepHO Oolsiee TPaAMIIOHHOE OTHOIIEHUE K IMpPOIEAype pa3pelleHusl CIIOPOB M BHIHECEHUIO
pemenuii. [To3TOMy UMEHHO B CyJax TpaBa CIPABEIJIUBOCTH OBUTH BBIPAOOTAHBI TaKWE BaXKHbIC
UBWJIMCTUYECKHE MHCTUTYTHI, HE U3BECTHBIE B TO BpeMsl OOIIeMy MpaBy, Kak JOBEpUTENIbHAsI COO-
CTBEHHOCTD (trust), MHCTUTYT MPUHYKAEHUS K MCIOJHEHHIO JOTOBOPHOTO 00s3aTeIbCTBA B HATYpPE
(specific performance) n nip.

[Mosromy nmMeHHO oOIee mpaBo cerofgHsi (PaKTHUECKH COCTABIISIET COAEpKaHHe TOro, YTo B
JOKTPHUHE TIPUHSITO UMEHOBATh MPABOM CYIeOHBIX MPELeJCHTOB, WX MPEleIeHTHBIM ITPABOM.

Cyapl cTpas o0111ero rnpapa 001aaalT O0JBIION CBOOOION B OIpee/IeHNH TeX ClIydaeB, Korua
B KayeCTBE PEryyisTopa TeX WM MHBIX OOIIECTBEHHBIX OTHOIIEHUI MOXET ObITh MCIOJIb30BaH Mpe-
HEJEHT. DTO OOBSICHSETCS TEM, UTO B peaIbHOM )KU3HH MPAKTUYECKHU HE CYIIECTBYET e, TIOJTHOCTHIO
UJICHTUYHBIX IpyT Apyry. [IpuMeHeHre npereeHTa BO3MOKHO TOJIBKO B TeX CIIy4asix, Koraa Hauoo-
Jiee BakHble (DAKTHUECKHE COCTABISIONINE PACCMATPUBAEMOrO CIIOpa WM CUTYallul He OTINYAIOTCS
OT COOTBETCTBYIOIIUX OOCTOSATEIIHCTB JeJ1a, [0 KOTOPOMY paHee yxke ObLIO BBIHECEHO pellieHue, 001a-
Jaroree CUIon mpetiefieHTa. bosee Toro, ykazaHHbie (haKThl JOJIKHBI UTPATh KJTIOYEBYIO POJIb B 000C-
HOBaHUM MPUHATHSI IMEHHO TaKOTO pelieHus B MporuioM. [103ToMy cyabl MOTYT MPHIATH K BHIBOIY O
HEBO3MOXKHOCTH MUCTIOIb30BAHUSI TIPEIIE/IEHTa, €CIM YCTAaHOBSIT, YTO COOTBETCTBYIOIIHE Jieia OT/IYa-
I0TCSI IPYT OT JIpyra MO HEKOTOPHIM BaKHBIM (DAKTHUECKUM OOCTOSTENIbCTBAM, JIAKe €CJTH 10 BHEIl-
HUM ITPU3HAKAM OHM Oy/IyT Ka3aThCsl OUeHb OXOKUMHU JPYT Ha JIpyra. 31ecCh TakkKe BaKHO OTMETUTb,
YTO €CJIU CyJI MPUAET K BBIBOLY, YTO HOPMBI OINPEAEICHHOTO MpEeleeHTa YCTapeild U He OTBEYaloT
CJIOKUBILIUMCSI peaIisiM COBPEMEHHOT'O MTPABOBOTO PETyJIMPOBAHUS, TO OH MOKET NEPECMOTPETh UX
B CBOEM pElIeHUH, CO3/1aB TAKUM 00pa30M HOBBI MpEIIe/IeHT.

JIoKTpHHa TIpeleIGHTOB MPEeAIoNaraeT, YTo pelleHus CyJoB OOIIero mpapa J0KHBI TIPUHU-
MaTbCsi BO BHUMaHHE JJake B TeX CIIy4asix, KOria OHM He 00J1a/1a10T OOSI3bIBAIOIIEH CHIION. DTO 00CTO-
SITEJILCTBO OOBSICHSIET TOT (PAKT, YTO IOPUCTHI JOBOJILHO YACTO OOPAIIAIOTCS B CBOSH IESTEIbHOCTH
K peIleHUsIM, BRIHECEHHBIM CyJaMH, (DyHKIIMOHUPYIOIIMMH B APYTUX YaCTSIX AaHHOTO rOCYAapCTBa
WM JaXe B IPyruX CTpaHax OOIIero mpama, a Takxke CyJaMu, 0OJaJalolnIiMy WHOUN I0PUCIUKITUEH.
W3yyenue pelieHnit TakKux CyJ0B MO3BOMISIET MPAKTHUECKUM paboTHUKaM OoJiee riTyOoKO MpoaHaIu-
3UPOBATh MPABOBBIE MTPUHIIUIIBI U IOPUIMUECKHIE apTyMEHTHI, KOTOpbIe ObLIM UCTIONb30BAHBI B COOT-
BETCTBYIOIINX CUTYAIUSIX, ¥ JIOOMTHCSI IPUHSTHUS ONPABJAHHOTO C IPABOBOW TOUKH 3PEHHSI PEIICHU ST
B JIaHHOM CITy4Jae.

B crpanax oOiero mpaBa BesieTCsl IOCTOSTHHAS KPONIOT/IMBas padoTta 1o 00600IIeHuo U ou-
[IMAJIFHOMY M3JIaHUI0 HanOoJiee BaXKHBIX CylIeOHBIX pelieHuid. B ux ducie npuMeHUTeTbHO K MeK-
AYHAPOJHOMY YaCTHOMY IpaBy 0COOOrO BHUMaHMS 3aClly’)KMBAIOT OMyOJIMKOBaHHbIE B BennkoOpu-
TaHuu Kypc Jaiicu u CBoji 3aKOHOB O KOH(JIMKTE 3aKOHOB, BBIAEP/KABIIMI HECKOJIBKO WM3JaHUN B
Coenunennbix IlItarax Amepuku (1934 u 1971 rr.). Crienyer Tak:ke OTMETUTb, UTO PELIEHUs CYJOB
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Bcex mratoB CIIA BKITIOYAIOTCS B ClIEIMAIbHBIE PETHOHAIBHBIE JOKJIAbI, ITyOTMKYeMble YaCTHBIMU
M3AATeNSAMU TSl yI0OCTBa KiMeHToB. Pemenus ¢penepanbhbix cyneOHbix opraHoB CIIA uznatorcs
B paMKax OTJEJIbHBIX JOKJIA/IOB.

OpnHako MogoOHbIe COOPHUKK HEJNb3sl B TOJIHOM Mepe OTHECTH K 4uciy McTouHMKoB MUIL.
JlaHHOE 0OCTOSTENLCTBO ONMPEESAeTCs TEM, UTO, KaK YKe YKa3bIBAJIOCh BHIIIE, OOS3bIBAIONIEH 0pH-
AWYECKOW CHJION MOTYT 00JafaTh TOJNBKO OTHAENIbHBIE YacTH CyAEOHBIX pElIeHHid, U BO3MOKHOCTb
UCTIONb30BAHUS MX IOJIOKEHUI B Ka4eCTBE MPELEIEHTOB KaX/Iblil pa3 3aHOBO ONPEAEISAETCS COOT-
BETCTBYIOIIMMHU CYACOHBIMU WHCTAHIMSIMH.

B Hacrosiee Bpems cyaeOHasi MpakTHKa, HECMOTPsI Ha HATMYre O(PUITUATBHON OTPHUIIATEeTHHON
MO3ULIMHU 3aKOHO/ATEJIs 110 ITOMY BOIIPOCY, (DAKTUYECKH ITPU3HAETCSI HICTOYHMKOM IIPaBa BO MHOTUX
rOCyJapcTBax pPOMaHO-TEPMAaHCKOW CEMbU MPABOBBIX CUCTEM (CTpaHbl KOHTMHEHTAJIbHOM CHCTEMBI
npasa). B mpaBoBoii TOKTpUHE STUX CTpaH Bce Oobliiee MPU3HAHKE MOTYYaloT KOHIIETIUY, CTPeMsi-
IIMeCsi OCBOOOMTH CY/IBIO OT OTIEKU 3aKOHA, OTPaBJaTh HUYEM He OTpaHUYEHHYI0 CBOOOY CylIeOHOro
yemotpenust. [Ipu 3Tom JemnaioTcst CChUIKM Ha HEOOXOIMMOCTh 00ecTieueHrs CTaOMIBHOCTH TIpaBa,
YTO, 110 MX MHEHHIO, MOXET ObITh JJOCTUTHYTO Yepe3 ociadieHue 3aBUCUMOCTH CyIbH OT HOPMOTBOP-
YEeCKOM JIesITeIbHOCTH TTApJIaMeHTa, KOTOPBIN U3-3a IPOUCXOSAIIEH B HEM MOTUTHUYECKO OOphOBI He
B COCTOSIHUM OOECIIeUUTh CTOJIb HYXKHOM TSI ITPaBa MPeeMCTBEHHOCTH.

24



A. B. Tlonosa. «Me:xayHapoJgHOE YaCTHOE MPABO»

KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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