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BBenenne

B coBpemeHHOM MUPOBOM cOOOLIECTBE, BKIIOUas Poccuio, mponsonuim riryOoK1e n3MeHEeH s
B 00111eCTBEHHOM cO3HaHUU. OOIIECTBO «IMOBEPHYJIOCH JIUIIOM» K Ipo0ieMaMm MpaB v cBOOO Yeio-
Beka. B konne XX crosnerus B Poccuu patudguiypoBaHbsl OCHOBOIONArAIIME MEXAyHApPOAHbIE Mpa-
BOBbIe aKkThl: «BceoOIias aeknapaius npaB yeloBeKa»; MekIyHapoaHble MakThl «O rpakaaHCKUX
Y MOJIMTUYECKUX MpaBax» U «O cOLMaTbHO-9KOHOMHUYECKHMX U KYJIbTYPHbIX IpaBax»; EBponeiickas
KOHBeHIIMs «O 3alyTe npaB 4elI0BeKa U OCHOBHBIX CBOOOI» U JIp. DTU MEKAyHAPOAHO-IIPAaBOBbIE
JOKYMEHTHI, MHbIE OOIIeNPU3HAHHBIE HOPMBI U MPUHIIMITEL MEXyHApOIHOTO MpaBa U MeXyHapoy-
Hble JoroBopsl PP BrioueHs! Koncrurynumeit PO B o61yio mpaBoyo cucteMy Poccin 1 BBIIOTHSAIOT
B HEll IPMOPUTETHYIO POJib. !

Ocoboe MecTo B cucTeMe MPaBOBbIX HOPM, 3aKPEIVIEHHBIX Ha YPOBHE MEk IyHApPOIHOIO IpaBa
Y HaIMOHAJILHOTO 3aKOHOJATENbCTBA, OOECIIEUMBAIONINX PEeATM3alMI0 TIPaB U CBOOOJ YeJloBeKa U
rpak/laHrHa, a TaKXke BO BCEX 00JacTsAX I0PUCHPYISHIMH 3aHUMAIOT BOIIPOCH! PerylaMEHTaluu Mpa-
BOBOIO CTaTyca HECOBEPLIEHHOJETHUX, XOTs MPSIMOTrO 3aKpeIyIeH!s ux Mpas B AercTByomieil Kon-
crutyiui P® Her. YkazaHo Jvib, 4TO TpaBa U CBOOOIBI MOTYT OBITh OCYIIECTBJIEHBI B MOJHOM
oObeMe N0 AOCTIKeHUH 18 sieT. To MO3BONSIeT CAenarh BHIBOJ, YTO HECOBEPIICHHOJIETHUE TAKKe
MOTYT OCYIIIECTBJISIT IpaBa ¥ CBOOObI, pu3HaBaeMble KoHcTHUTYIMEN, XOTS 1 He B IOJTHOM OOBeMe.
KoHcTutynus npsMo He 3aKkperuiseT MpaBoOBOI CTaTyC HECOBEPIIEHHOJETHUX, MOCKOJIBKY JeTallb-
HOE MPaBOBOE PETy/IMPOBaHUE OTHOLIEHUH, CJIOKMBIIMXCS B COBPEMEHHOM POCCUIICKOM OOILECTBe,
B TOM YHCJIE C UX yyacTHeM, — 3ajada He KoHcTuTynuu, a Tekymiero 3akoHogarenbcrsa. OqHako
OeccIIOpHO, YTO OTCYTCTBHE B cucTeMe npaBa PP ocHoBomosaraomumx HOpPM, YCTaHABJIMBAIOIIMX
MIPUHLIMITBI, HA KOTOPBIX OBLIO OBl OCHOBAHO OTIPE/IENICHUE ITPABOBOTO CTAaTyCa HECOBEPIIEHHOJIETHHX,
SIBJISIETCS CEPhE3HBIM HEIOCTATKOM HAlIIOHAJILHOTO 3aKOHOAATEIbCTBA coBpeMeHHor Poccun. Hanu-
YKe 9TOro HeJJOCTaTKa CIeJ1allo Obl MPAKTUYECKU HEBO3MOXKHBIM KaK ITPABOBOE PETy/IMPOBAHUE BCETO
KOMILIEKCa OOIIECTBEHHBIX OTHOIIEHHUI C y4aCcTUEM HECOBEPIICHHOJETHUX, TaK M KOMIUIEKCHOE U3y~
YeHHe MPaBOBBIX OTHOIIEHHI, CyObeKTaM1 KOTOPBIX OHHM siBJIstoTCs. Kak m mpeskne, 1o Havana 90-
X rofoB XX BeKa, 3aKOHOJATE IbHAS perJIaMeHTallMsl IPAaBOBOTO MOJIOKEHUSI HECOBEPILIEHHOIETHUX,
IIPaBOIPUMEHUTENIbHAs IPAKTUKA U I0pUIMUYECKasi HayKa HOCUIM Obl (hparMeHTapHbIid XapakTep U
peray Obl JIUIIb OTAETBHBIE TPABOBBIE MPOOIEMbI )KU3HN HECOBEPLIEHHONIETHHUX B COLIUYME.

Eme no npunsatus Koncruryimu P® 1993 ropa nosnoxenue ObL10, YTO HAa3bIBAETCS, UCITPAB-
JeHo TeM, uyto 20 Hos0ps 1989 ropa Obuta npuHATa, a 13 niona 1990 rona parudurnmposana CCCP
Konsenmms OOH «O npaBax pedeHka». 3HaueHUe ITOro OOIIENPU3HAHHOTO MEX IyHapOIHO-TTPaBO-
BOT'O JIOKYMEHTA TIOUCTHHE HEBO3MOKHO TEPEOLIEHHUTb, IIOCKOJIBKY C €r0 MPUHITHEM MUPOBOE CO00-
I1eCTBO, BKJIIoYast Poccuiickyio deniepaliuio, CTajo BOCIPUHUMATh peOeHKa KaK HE3aBUCUMYIO JIY-
HOCTb, BIIEPBBIE MOIYYUJIO MIOJTHOE U YETKOE MPEACTaBIEHHE O TOM, KAKHMe OCHOBOIOJIAralolye npasa
pebeHKa, o0ecreurBalolIye ero CyllecTBOBaHME B OOIIECTBE B KA4eCTBE JJMYHOCTH, @ HE MPOCTO
yeJioBeKa Kak OMOJIOTMYeCKOro BU/a, COCTABIIAIOT €ro MPaBOBO cTaTyc. MOXHO AUCKYTHPOBAThH 110
BOIIPOCY O TOM, HACKOJIKO OIPAaBAAHHO MIPOBO3IVIAIEH e B 4. 4 cT. 15 KoHCTUTY1MU TPUOpPUTETHOM
POJIM OOILETTPU3HAHHBIX IPUHLMIIOB M HOPM ME:XAYHAPOAHOIO ITPaBa U MEXAyHaPOAHBIX JOTOBOPOB
P®, onqHako 310 HM B KOeil Mepe He KacaeTcsl IOUCTUHE Herpexopsiero 3HaueHust Kousenimu «O
npaBax peOeHKa».

Kazanoce Obl, OTKpbIBIIMECS C MPUHATHEM AaHHOW KOHBEHIIMM BO3MOKHOCTUM KOPEHHOTO
repecMoTpa MOAXOJOB K IPABOBOMY PETYJIMPOBAHUIO M HAYYHOMY OCMBICJIEHUIO MPOOJIeM, Kacalo-
IIMXCSl TPAaBOBOIO IMOJIOKEHUS] HECOBEPLIEHHOJIETHUX, JIOJKHBI BbI3BaTh OOlIee MOHMMaHUEe THUX

! Kykoe B. H., Kyxoea I'. B. ITio6aibHBIN KpU3KC U MPOOIEMBI colMaibHoro odHonenust Poccun. M.: Mzn-so PI'CY, 2009.
C. 150-151.
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npo0sieM, BHUMaHUe U UHTepec K HUM. OJIHaKO KU3Hb MOKa3aja, YTO COBPEMEHHOE POCCHUICKOEe
O0IIECTBO OTHOCUTCSI K HUM BEChbMa HEOJHO3HAYHO, O YeM CBUJIETENILCTBYIOT MAPJIAMEHTCKHE CITy-
IaHUs1 IO BOIIPOCaM I0BEHAJIbHOTO MpaBa U I0BEHAIbHOM I0CTULIUM, ITpoBesieHHble B 2010 romy.

[IpencraBurenn 3aKOHONATENBHOM BJIACTH, MPABOIPUMEHUTENIBHOM MPAKTUKU M HAay4HOU
OOIIECTBEHHOCTH, OCO3HABIIIUE BCIO 3HAYMMOCTH MPOOJIEM perjiaMeHTaIIy ITPaBOBOTO CTaTyca HeCo-
BEPIIEHHOJIETHUX, HEOOXOIUMOCTh YCHJICHHS 3AIIUTHI X MTPaB M MHTEPECOB BO BceX chepax KU3HU
o0IIIeCTBa, yKe Ha POTSKEHUH Psa IECSITUIICTUIN MTPEAITPUHIMAIOT TOTBITKY BBI3BaTh K HUM 00I1e-
CTBEHHBIN MHTEPEC, OOOCHOBATh MX OCTPOTY, HACTOSTEJIbHYIO MOTPEOHOCTh M B KOHEYHOM UTOTE —
HEen30eKHOCTh UX 0e30T/IaraTesIbHOroO pelieHus Bo Beex acnekrax. [Ipyu 3ToM BO3HMKaeT HeOOXOmu-
MOCTb BBISICHUTD CJIEYIOIIME BOTIPOCHI:

1. Nmeercst i 0OBEKTUBHASI 3aMHTEPECOBAHHOCTh OOIIECTBA M TOCYJApCTBA B YCHJIEHHOM
3aIlMTe NPaB U UHTEPECOB HECOBEPILICHHONIETHUX 7

2. CymectByeT 1 B coBpeMeHHor Poccun cchopmMupoBaHHasi cucteMa I0BEeHaJIbHOTO 3aKOHO-
JaTebCTBA, MO/l KOTOPBIM ClIeyeT MOHUMATh COBOKYITHOCTh CTIEIIMAIbHBIX 3aKOHOIATENIBHBIX M O/
3aKOHHBIX HOPMATHUBHBIX MTPABOBBIX AKTOB, PETYJIUPYIONIUX OOIIECTBEHHBIE OTHOIIEHUS C YYaCTHEM
HECOBEPIIIEHHOJIETHHUX ?

3. CoOTBETCTBYET JIM OTPAC]IEBOE 3aKOHOMIATENILCTBO, 3aKPEIUISIOIIee MPABOBOE IMOJIOKEHHE
HECOBEPIIEHHOJIETHUX, KOHCTUTYIIMOHHBIM HOPMaM U MEKIyHApPOIHBIM CTaHIapTam?

4. KakoBbl 0COOGHHOCTU MTPABOBOTO PETryIMPOBAHMsI OOIIECTBEHHBIX OTHOIIEHHUN C YYaCTHEM
HECOBEpIIeHHONIETHUX? B Kakoll Mepe OHM yuTeHbI B JISHCTBYIOIEM 3aKOHOAATEIbCTBE O MpaBax
HECOBEPIIIEHHOJIETHHUX ?

5. KakoBa cTeneHp COracoBaHHOCTH HOPM Pa3fIMUHbIX OTPAC/Iel TpaBa, 3aKpervIsiommX mpa-
BOBOE TOJIOJKEHHE HeCOBEPIIIEHHONETHHX ?

6. Cy1miecTByeT Jii 1IeJIOCTHAs KOHIIETIIHS PABOBOTO PEry/IMpPOBAHUS OTHOUIEHHH C yJacTHEM
HECOBEPIIEHHOJIETHHUX, TO €CTh KOHLIETIIHS I0BeHaIbHOro npaBa? Eciu Takasi KOHLENuMs He pa3pa-
0oTaHa, TO HY)KHA JI OHA COBPEMEHHOMY POCCHUIICKOMY OOITIECTBY, UMEIOTCS JIU ISl TOTO OOBEK-
TUBHAsI HEOOXOIMMOCTh U peasibHble BOBMOKHOCTH ?

Cremyer KOHCTATUPOBATh, YTO STU BOIPOCH JAOJLKHBIM 00pa3oM He pa3pabaThiBaIMCh, XOTS
CJIOBOCOYETAHUE «IOBEHAJbHOE TPaBO», YTO HA3BIBAETCS, Y BCeX Ha ciyxy. OnHako B y4eOHMKaxX
M0 I0BEHAJILHOMY TPaBy, KOTOPBIX HE TaK YK W MHOTO,” BPs/I JIM MOXHO HAWTH JIaXe OTAE/IbHbIE
TEOPETUYECKHUE TONOKEHHSI, HE TOBOPS yKe O LIEJIOCTHOM TEOPUH.

JI1s1 oTBeTa Ha 3TH BOMPOCH OBUTM BCECTOPOHHE M3YYEHBI M MPOAHATU3UPOBAHBI MEXKIyHa-
POIHO-TIPaBOBbIE JOKYMEHTHI, KACAIOIIHECs HE TOJIbKO PaB ¥ CBOOO YeJIOBeKa B LIEJIOM, HO MPexk/Ie
BCEro KOHKPETHO-TIPABOBOTO MOJIOXKEHU I HECOBEPIIEHHOIETHUX. TIaTeIbHOMY UCCIIeI0BAaHHIO IO/
BEPIVIUCH MPAKTUYECKHU BCE JEUCTBYIOIIME HOPMBI POCCHICKOTO 3aKOHOJATEIbCTBA, PErYIMPYIOIIIe
BCIO COBOKYITHOCTh OTHOIICHHI, CyObEKTAMU KOTOPBIX SIBJISIOTCS HECOBEPILIEHHOJIETHHE, a TaKkKe,
HACKOJIbKO 3TO 0Ka3aJI0Ch BO3MOXKHO, IMMPAKTUYECKUE TPOOJIEMbl UX TIPUMEHEHHUS.

Bpsin 1 umeroTcst JocTaToYHble OCHOBAHUS OpaTh Ha ce0si CMENIOCTb U YTBEPXKJaTh, UTO B JaH-
HOU KHUTE YMTaTeb HalJIeT OTBETHl Ha BCE MEepeurCIIeHHbIC BBIIIE U HA APYTHe BOIPOCHI, TIOCTaB-
JIEHHbIe caMO¥ KU3HBI0. OTHAKO MOKHO C YBEPEHHOCTBHIO KOHCTATHPOBATh, YTO aBTOPaM YIAJIOCh
JOKa3aTh [TIaBHOE: pa3padOTKa TEOPHUH I0BEHATLHOTO IIpaBa B cOBpeMeHHOW Poccun He TosbKo adco-
JIOTHO HEOOXOIMMa, HO ¥ BOBMOXKHA.

Wugopmars o pa3BUTUH TaK HA3bIBAEMOTO I0BEHATIBHOTO 3aKOHOJATEIbCTBA ITOKA3bIBAET, YTO
IJ1s1 pabOTHI HAJ1 KOHIIENIIMEN I0BEHAJIbHOTO TIpaBa B OCHOBHOM C(hOPMHUPOBAHA, MTPOJOIKAET Pa3BH-
BaTbCSl M COBEPIICHCTBOBATHCS HajJIekalliasi HopMaTuBHas Oa3a. BrionHe JocTaToyHOM A7Isl 3TOTO
MIPE/ICTABIISICTCS TaKKe IMITUPUYIEcKas 0a3a, BKIIOYAIOIIast B ce0sl MPAKTUKY JIESITeTbHOCTH OPraHOB

ZCwm., Hanpumep: fOBeHabHOE npaBo: yueOHuk s By3oB / [log pen. A. B. 3apsieBa, B. 1. Maskoa. M.: 3AO «lOctunmndopm»,
2005. 314 c.
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OIEKU U MOMNEUYUTENLCTBA, KOMUCCUH IO JIe/laM HECOBEPIIEHHOIETHUX U 3alUTe UX TpaB, a TaKke
MIPAKTUKY PACCMOTPEHMS CylaMH I'PaXIAHCKUX, TPYJOBBIX, CEMEMHBIX, YTOJOBHBIX [I€JI, B TOI WU
MHOM Mepe 3aTpariBaiolliX IIpaBa U UHTEPEChl HECOBEPIIIEHHOIETHHUX.

[NepBas nonbiTKa chOpMYIMPOBATH OCHOBBI TEOPUH I0BEHAILHOTO TIpaBa OblUIa MPEeIpHHSITA,
MIOMHUMO aBTOPOB yKa3aHHOTO y4yeOHuKa, B padore H. E. BopucoBoii,? a Takke BpeMEHHBIM TBOP-
YEeCKUM KOJUIEKTUBOM, OOpa30BaHHBIM Ha Kadeape CeMEeHOro 1 I0BeHaIbHOTO mpaBa Poccuiickoro
rOCY/IapCTBEHHOTO COIMAIbHOTO YHUBEpCHUTeTa, MpH BbinoaHeHnn HUP no npobnemam cosepiiieH-
CTBOBaHUS COLIMAIBHBIX M MPABOBBIX MEXaHU3MOB 3aLIUTHl IIPaB U UHTEPECOB HECOBEPIIEHHOJIET-
HUX.* [IOHATHO, YTO B JaHHBIX HAyYHBIX pa3paOOTKax KOHIIEMIIMS I0BEHATILHOTO MpaBa Oblia JIIIb
o0o3HaueHa; paboTa Hall Hel HOCUT NIePMaHEHTHBIN XapaKTep U MPEeCTaBIIseTCs BeChbMa MepCrek-
THUBHOW BBHUY OCOOOM OCTPOTHI BCEX COIMAIBHBIX MPOOJIEM, KaCAIOIIUXCs TIOJIOKEHU s HECOBEPIIIEH-
HOJISTHUX B COBpeMeHHOI Poccuu, B TOM uucie mpoOieM UX MpaBoOBOTO CTaTyca.

ABTOpPCKMIA KOJUIEKTUB, YYaCTBYIOIIMIA B CO3JJaHUU JIaHHOW MOHOTrpacduu, Mo CYIIeCTBY Mpo-
JOJDKAeT HauaToe JIeJIo, HO He MpeTeH IyeT Ha ero 3aBepuieHue. OrnpeeseHHas 3HaUMMOCTb JaHHOW
HAay4YHOH pa3pabOTKU OrpaHMYMBAETCS, KAK 3TO BUIUTCS aBTOpaM, YITIyOJIEeHUEM U PacIIMpeHUeM
BCEX HalpaBJIeHHI, B KOTOPBIX JOKHO OBITh MPOBEICHO MCCAE0BaHUE TPOOIeM, Kacaloluxcs mpa-
BOBOTO MOJIOKEHUST HecoBepilieHHoIeTHUX. C y4eToM MMeIoIIencs B KHUre WH(opMalu o MpaBo-
BBIX MTPOOJIEeMax HECOBEPIICHHOIETHUX OHA MOXKET ObITh MCIOb30BaHA B KAYeCTBE YUeOHOTO MOCOo-
OVsI IpU U3YyUYEHUH Kypca I0BEHAJIBHOTO MpaBa. ABTOPHI MOIBITATUCH IPOHUKHYTh B CYIITHOCTh MOKA
eIlle TAKOIo 3araJloyHoro SIBJIeHUs, Kak I0BEHAJIbHOE IIPaBo, cpOpMYJIMPOBATh UCXOIHBIE IIPABOBbIC
UJied, OCHOBHBIE Havasla, KOTOpbIE, 10 MX MPEICTABICHHUIO, TOJKHBI ObITh PACIIEHEHB! KAK TIPUHIIUTIBI
IIPaBOBOI'O PETYJIMPOBAHUS OTHOIIEHHI C y4acTHEM HECOBEpLIEHHOIeTHUX. HackombKo 3Ta nomnsiTka
yZanach, 00 3TOM CyAUTb YUTATEIISM.

CIucoK OCHOBHBIX COKPAIlIEHUIA:

I'K - I'paxnanckuii kogeke Poccuiickoit ®eneparyu

I'TIK - I'paxranckuii mporieccyaibHbli Koeke Poccuiickort denepaunun

KK — XKummneiid koneke Poccuiickoit deneparmn

KoAIT - Konekc Poccuiickoit @eaeparyy 00 aAMAHUCTPATUBHOM MTPABOHAPYIIIEHUN

CK - Cewmelinbiil konekc Poccuiickon ®enepanyuu

TK — Tpynooi koaekc Poccuiickoit denepanumn

VK - Vronosnslii kogekc Poccuiickoint ®enepanyu

a03. — a03ar (-bI)

IJ1. — r1aBa (-bl)

Il. — ITYHKT (-bI)

MOAII. — MOMITYHKT (-bl)

CT. — cTaThbs (-U)

Y. — 4acTh (-M)

3 Bopucosa H. E. TIpaBoBoe monoxeHne HecoBepiieHHONeTHUX B Pocceniickoit ®eneparm. M.: U3n-so PI'CY, 2006.

* MompoGro cm.: Otuer o BhinonHenun HIOKP «COBEPIICHCTBOBAHNE COLMATBHBIX M MPABOBBIX MEXAHM3MOB 3AIIUTH TIPAR I
MHTEPECOB HECOBEPIIEHHONETHIX». M.: M31-Bo PI'CY, 2006. 95 c.
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Paznea 1
Teopust WBEeHAJABLHOIO NpaBa

I'maBa 1. OCHOBHBIC HOHATHS U
KaTeropuu I0BEeHAJbLHOI0 NpaBa

§ 1. O6ocHOBaHHE HEOOXOIMMOCTH U OI[eHKA BO3MOKHOCTEH
Pa3padoTKH KOHIENINH I0BEHAJLHOr0 MpaBa

B coBpemenHoil Poccun, kak 1 B MUPOBOM COOOIIIECTBE B LIEJIOM, KPYT' OOIIECTBEHHBIX OTHO-
IIIEHUI, B KOTOpPBIE BOBJIEKAIOTCSI HECOBEPIIEHHOJETHUE, PACTET YMCICHHO U YCIOXKHSETCs Kaue-
CTBEHHO, CTAHOBSICh Bce 00JIee MHOTOOOpa3HBIM.

Yckopenue (pU3NYEeCcKOro M MCUXUYECKOro CO3PEBaHUs BeJET K OMOJIOKEHHIO TOJIOBBIX CBSI-
3€fl; TIOABJIACTCA HACTOSATEIIbHAsA HeO6XOIH/IMOCTL IMPUHATHUSA 3aKOHOOATEJIbCTBA O CHUKCHHUU 6paq-
HOro Bo3pacrta. HecoBepliieHHONETHUE pOAMTENN HYKJAIOTCS B CHELMAIbHON MPABOBOW 3alllUTE.
O[lapeHHbIe AE€TH, YUCJIO KOTOPLIX PACTET, BOBJICKAIOTCA B IMIPABOBLIC OTHOIICHU A 110 ITOBOAY OXPAaHbI
1 UCITOJIb30BAHUA PE3YJIbTATOB UX TBOp‘IeCKOfI JEATEJIbHOCTH. 3HaYNUTEIbHBIN POCT 6JIaFOCOCTOHHI/IH
OTACJIBHBIX I'PYIIIT HACCJICHHUA BbI3bIBACT HGO6XOIII/IMOCTL COBCpHICHUA COCJIOK B MHTEPECAxX M C y4da-
CTHEM HECOBEPILEHHOIETHUX M COBEPIICHCTBOBAHMSI 3aKOHOJATENIbCTBA O HAC/IEOBAHUM; BIIOJIHE
€CTECTBEHHO, HACJIeTHUKAMU Yallle BCEro SIBJISIIOTCS JETH WM OoJiee OTAaIeHHbIE TOTOMKH HACIIe/10-
nareniei. B cuity pa3iMuHbIX IPUYMH aKTUBU3UPYETCS TPYAOBasi U MpeIpUHUMATEIbCKAS 1EATEIb-
HOCTb HECOBCPUICHHOJICTHUX, UX CTPEMJICHUEC K IMaHCUIIAIUU WUJIN WHOH IOpHIlI/I‘ICCKOﬁ CaMOCTOsI-
TEJIBHOCTU.

Takum 0O6pa3oM, SIBHO BhIPAKEHHOW COBPEMEHHON TeH/ICHIMEe MUPOBOTO COOOIIECTBA SBJISI-
eTcsi, C OIHOM CTOPOHBI, CTPEMJICHHE HECOBEPIIEHHOJIETHUX 3asBJIATh O ceOe KaK O JIMYHOCTAX U
3aHMMaTh TofodaroIiee Mecto B obiiectse u rocynapcrse. C Apyrod CTOPOHBI, SKOHOMUYECKHUE
U COLMaJIbHBIe TpeoOpa3oBaHusl MOCIEJHUX JIET, JIOMKA OOIIIECTBEHHBIX YCTOEB, TSIKEJIbIA KPU3HC,
NepeKMBAEMbII CeMbell, MHOT00Opasue ee CTPYKTYPbl, MOJeJIel MOCTpOeHus M (PyHKIIMOHUPOBAHUS,
YTO MPENSATCTBYET 0OECTIEUSHUIO TPEEMCTBEHHOCTH MTOKOJIEHUH, HECTIOCOOHOCTh CEMbH TMPOTHBOIIO-
CTaBJISITh BHYTPUCEMEHNHBIE IIEHHOCTH BHEIITHEN CpeJie, COCTABIISIONIEN OKPYKeHHUEe HECOBEPIIEHHO-
JIETHUX, — BCE€ 9TU, a4 TAKKE NHBIEC BECbMa MHOI'OYHCJICHHbIC U pa3Hoo6pa3HLIe HEraTuBHBIC CpaKTOpr
MIPUBEJIHA K COIMATIbHON HecTaOWIbHOCTU. B pesysbrare mocrpanany HanOosiee cado 3amuiieHHbIe
CJIOM HAaCeJIeHUs], B YMCJIe KOTOPHIX €/1Ba JIM HEe TIePBOe MECTO 3aHMMAIOT HECOBEPIIEHHOJIETHHE.

WX conmanabHOe MONMOXEHUE B HECKOJIBKO pa3 TshKeliee TMONOKEHHs] B3POCTIOro HACENIeHUs B
pesyJbTare CrieluUKy UX BO3PACTHBIX OCOOEHHOCTEHN: OTCYTCTBHsI KM3HEHHOTO OIbITA, HEyMe-
HUA HpI/ICHOCEl6JH/IBaTLCH K TPYAHBIM KM3HCHHBIM CUTyallUAM U MPEOHOJIEBATH HUX 663 IMOCTOPOH-
Hell TIOMOIIH, 3aBUCUMOCTH OT B3POCIIBIX, OTCYTCTBUSI TPOECCHH, CIIEIMATLHOCTH, KBaTM(PUKAIIAH
1 T. 1. COlMaIbHO-9KOHOMMYECKAas CUTyalisl B COBpeMeHHOW Poccru, BOWHBI, MeXHAIMOHAIbHBIE
KOH(IMKTBI, KaTacTpodbl MPUPOAHOTO U TEXHOTEHHOTO XapaKTepa, POCT MPECTYIHOCTH, Mpexe
BCEro MPEeCTYIJIEHU! MTPOTUB KU3HU U 3[0POBbsI, TEPPOPUCTUUECKUE AKThI U ITPOYUE SIBJIEHU S, ONac-
HBIC JIA CYIIECTBOBAHUA WU PA3BUTHA JIMYHOCTU, — BCE ITO IMOPOKIAACT Heﬂblﬁ pAA HETaTUBHBIX
MIPOLIECCOB, KEPTBAMU KOTOPHIX SIBJISIIOTCS HECOBEpIIeHHOIeTHHe. MiMeercst B By nerckas Oec-
MPU30PHOCTH ¥ OE3HAJ30PHOCTD, POCT JETCKOM 3200IeBAEMOCTH M CMEPTHOCTH, IIPOCTUTYIIMH U TIpe-
CTYIIHOCTHN HECOBEPHICHHOJICTHUX U T. O.
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[TponorkaloT AeCTBOBATh M APYTHe HeTaTHUBHBIC MPOIIECCHI, JIENA0NIe HeCTAOUIBHBIM TOJIO-
JKeHMe HeCOBEPIIIEHHOJICTHUX: HACHJIE B CEMbe, IKCILTyaTalrsl JeTCKOTro Tpy/a, aJKOTOU3aius U
HApPKOTU3AIUS JETCKOTO HaceJIeH!Us, YTO BO MHOTOM CTAaHOBUTCS IPUYMHOMN €ro MapruHIM3AIN U
KpuMuHaIM3amu.® Bee 31o ObII0 OTMEYEHO B TpeX MOCIEIHUX HAIIMOHABHBIX JIOKJIAAaX YIOJTHO-
MOYEHHOTO 10 MpaBaM YeJI0BeKa U HAXOIUTCSI O]l TOCTOSTHHBIM BHUMaHUeM PeJiepaIbHOro YIOJTHO-
MOYEHHOTO I10 IpaBaM peOeHKa 1 yIIOTHOMOYEHHBIX 110 TpaBaM pebeHka cyobektoB PO. Tlo oduru-
aJIbHBIM JaHHBIM, B 2009 rogy KOJIMYECTBO AeTEH-UHBAIMAOB B cTpaHe cocTanisiio 506 636 uenosek,
BBICOKOM OCTaeTCsl MiIafIeHYecKasi CMepTHOCTb: J10 1 rona — 14 436 venosek, A0 5 jet — 17 847 yerno-
Bek. [1o pasnpiM puunaam 40 852 nmeTeil U MOAPOCTKOB HE 00YJaloTCsl B 00pa30BaTeIbHBIX yupe-
JKOEHUX, B ToM 4nciie 20 694 genoBeka 1o 001e3H1.°

YucieHHOCTh OeCIPU30PHBIX U Oe3HA30PHBIX HECOBEPIICHHOIETHHUX,, TIOCTABJICHHBIX B JieueO-
Hble yupexaenusi, B 2008 rogy cocraBuia 61 333 yenoseka. [1o qanusim MBI Poccuu, 126,5 Thic.
HECOBEPITIEHHOJIETHUX MPU3HAHBI IOTEPIEBIIMMHU OT TPECTYIHBIX MOCATaTeIbCTB. KommaecTBo Heco-
BEpILCHHOJICTHUX,, HAXOAIINXCS B YIPEKICHUSX BPEMEHHOTO COMePKaHUS JIsl HECOBEPITIEHHOJIET-
HuX npasoHapymresneil, B 2008 rogy cocrasuiio 15 178 uenosek, B 2009 rony — 13 537 yenosek. B
2008 rogy 3apeructpupoBano 116 090 npecTyrieHuid, COBEPIIIEHHBIX HECOBEPIIEHHOJIETHUMU WA
npu ux ydyactuu. [lo nanHeiM PeepanbHON CITYKOBI UCTIOTHEHUST HAKA3aHUM, YUCTIEHHOCTh HECO-
BEpILICHHOJICTHUX, COMCPKABIIMXCSA B MeCTax JIMIIeHUs: cBoooasl, B 1995 romy cocrasmia 20 849
yeJioBek, B 2000—17 190 genosek, B 2005—-14 544 genoseka, B 2008—8 554 yenoseka.’

B Toli un MHOM Mepe 3TO TakkKe XapaKTepHO ISl BCEro MUPOBOTo cooOdiecTBa. OqHAKO TOUC-
TUHE Oe/IoM, IOXKaIyi, Oojiee BCEro MUMEHHO JIJIs1 POCCHICKOTO OOINECTBA, sIBJIIeTCs podiemMa CUpOT-
CTBa, B TOM UYHCJIe TAK Ha3bIBAEMOT'O «COLUAILHOTO», TO €CTh CUPOTCTBA MPH KUBBIX POIUTENSIX. 3a
nocnenHee 100 netr Poccusi mepexuBaeT TpeThlo BOJIHY CUPOTCTBA: nepBasi — nociie [lepBoit Mupo-
B0 BOiHBI 1 OKTsA0pbcKO# peBommonmu 1917 roaa, Bropas — nocie Benukoii OTeuecTBEHHON BOWHBI
U TpeThbs — B Hactosiiiee Bpems. [lo nanusivM depepanbHOit Cy:KObl CTaTUCTUKH, Ha stHBapb 2009
roja JieTckoe Hacenenue B Poccuu cocrapisiio 26 055 mutH yenoBek. YncieHHOCTh IeTel, poauTesu
KOTOPBIX OBbLIM JIMIIIEHBl POANTENLCKUX MpaB, B 2005 roay cocrasisiia 69 664 yenoseka, B 2006—
74 141, B 2007-77 416, B 200874 492 yenoseka. Bcero B crpane B 2009 rogy HacUMTHIBAJIOCH
697 477 neteii, octaBIIUXCsA Oe3 MOMEYSHUsT POAUTENICH, YTO COCTABIISAIO 2,68 % OT BCEro IeTCKOro
HacesteHus1.® [losatomy aiist coBpeMeHHOM Poccun 0cOOEHHO aKTyaJIbHBIMU SIBJISIIOTCS TIPOOIEMBI HE
CTOJIBKO 3aKperuieHHs TIpaB U CBOOOJ YeIOBeKa Ha KOHCTUTYIIMOHHOM M MHOM 3aKOHOJATeTbHOM
YPOBHE, CKOJIBKO UX COOMIONICHHs, YBAXSHUSI M 3aIIIMTHI, YTO JAOJKHO OPraHWYHO BKJIIOYATh B CeOs
oco0yI0 3200Ty 0 moApacraroieM nokojgeHur. OOIecTBo TeM OoJiee TOKHO ObITh 3aMHTEPECOBAHO
B 3aIllUTe MPaB ¥ CBOOO YeJIOBEKa B CUITy 00OCTpUBIIIEHCS IeMOrpapuecKoi CUTYaIuu, XOTs MoCie
W3BECTHBIX Mep, MPEINPUHATHIX OpraHaMy 3aKOHONATEIbHON U UCTIOTHUTEIILHOW BJIACTH U JIMYHO
[Tpesunentom PO [I. A. MenseneBbiM, MOJOKEHUE C POKIAEMOCTHIO U CMEPTHOCTBIO XOTSI U €/1Ba
3aMETHO, HO BCe-TaKH YITyUIIHIOCh.

Takum 06pa3oM, Kak MIO3UTHBHBIC, TAK M HETAaTUBHBIEC TTPOIIECCHI, TPOMCXOSAIINE B COBPEMEH-
HOM OOITIeCTBe, HEM30EKHO MPUBOIAT K pacMpeHuo cepbl OOMECTBEHHBIX OTHOIIEHHWA C yYa-
CTHEM HECOBEPIICHHOJIETHUX ; MHOTHE U3 3TUX OTHOIICHUI HYXJAIOTCS B COLIMAILHOM PeryIMpoBa-
HUM, B TOM YKCJIC B IIPAaBOBOM BO3IEWCTBUU. DTO O3HAYaeT HeU30eKHBIA POCT MACcCHBA MTPABOBBIX
HOPM, PeryJMpYIONIMX OOIIECTBEeHHBIE OTHOIIEHHS C YUYaCTHUEM JIeTel Kak 0COOOU Tpymiibl CyObek-
TOB, UTO B CBOIO OYepe/Ib Mpe/rioaraeT CUCTEMAaTHU3aIIUI0 STUX HOPM.

5 IMonpo6uo cm.: JKyxoe B. H. Coumanshbiii Habat. M.: M3n-so PI'CY, 2010.
6 Hetu B Poccun. 2009 rox: Cratuctuyeckuii c6opuuk/IOHUCE®, Poccratr M.: ML «Crartuctuka Poccun», 2009. C. 53-65.
7 Tam xe. C. 114-120.

8 Pocemiickuii cratuctiyeckuii exerogank 2009: CraTucr. coopuuk / Poccrar. M., 2009.
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Bce 310 Tpebyer Ge3omiararelbHOro MpPUMEHEHHS HAYYHO OOOCHOBAHHOW CUCTEMBI COIIM-
QTbHO-9KOHOMHMUECKHX, OPraHU3aIllIOHHBIX U MPaBOBbIX Mep. Ho MOCKOIIBKY J1I0ObIe Mephl B KOHEY-
HOM HTOTe OOJIEKAIOTCSI B MPaBOBbIe (DOPMBI, TO HEM30EKHO CIEAYeT BBIBOM, YTO MPABO CIIOCOOHO
BBITIOJTHATH POJIb «IIEMEHTUPYIOIIEro» Havaja JJisl TIOCTPOSHUsI M YKPETUIEHHsI Takol cucteMsl. B
TO %e Bpems aHasu3 HopM Koncturyimu P® v paznnuHbIX oTpaciieit 3aKkoOHOJaTeIbCTBA CBUIETE Th-
CTBYET O TOM, YTO CYIIECTBYIOIIas MPaBoBasi cucteMa Poccum He peraer 3a/1ad, KOTOPbIE CTaBUT
niepe]] Hell nmoApacraroiiee nokosieHue. [1paBo, co3naBas MeXaHU3M [MBUJIN30BAHHOTO PEIIEHH S KOH-
(bIMKTOB Mekly y9aCTHMKaMH OOIIECTBEHHBIX OTHOIICHUH, MPIMEHHUTENIHHO K peOeHKY He Bceraa B
JOJKHOM Mepe YUUTHIBAeT creluuKy 3Toro cyonrekra. C yueToM KOMITIEKCHOTO XapaKkTepa peria-
MEHTALIMH TIPABOBOTO TOJIOKEHUsI peOeHKa, pean3alii ero OCHOBHBIX IMPaB U CBOOOJ, MHCTUTYTA
3aIIUTHI MTPaB peOeHKa HEOOXOIMMbI KAUECTBEHHO HOBBIE MOIXO/IBI K PEIICHUIO STOH MPOOIEMBI.

JI71s1 3TOTO, 680-NEPsbix, U CAMU HOPMBI, PerIAMEHTHPYIOIIHE PABOBOE MOJIOKEHHE HECOBEp-
IIIEHHOJIETHUX, TOJDKHBI 00pa30BaTh YETKYIO LIEJIOCTHYIO CUCTEMY, C TEM YTOObI HOPMBI OTHMX OTpac-
Jieli TipaBa He OJIOKMPOBAIIH MOJIOKESHUI APYTUX €r0 OTPACiel, TO €CTh YTOOBI HOPMBI, yCTaHABJIMBAIO-
I1IMe TIPAaBOBOM CTaTyC HECOBEPIIIEHHOJIETHUX I'Pak/1aH, MEPBl OXPAHBI M 3AIIUTHI UX MIPAB ¥ 3aKOHHBIX
MHTEPECOB HE BCTYNAJIM MEXIy cCOOOi B MPOTHBOpeuns. B Hacrosiiiee BpemMsl TaKUX MPOTUBOpE-
YMBBIX TOJOKEHUI B OTHOIICHWM HECOBEPIIEHHONETHUX, KaK Oy/leT MOoKa3aHo Jajee, JOCTAaTOYHO
MHOTO.

Bo-6mopbix, BO3MOXHA TIOCTAaHOBKA BOMpoca 0 (pOPMUPOBAHUH CAMOCTOSTENIBHOIO HAYYHOTO
HaIlpaBJIeHMsI, UCCIIEIYIONIero MPaBOBOE IMOJOXKEHNE peOeHKa BO BCEX CHCTeMax OOIIEeCTBEHHBIX
OTHOILICHUH, KOTOPOE MOXET OBITh YCIIOBHO Ha3BaHO I0BEHAILHBIM ITPaBOM. B 0CHOBe 3TOro Hampas-
JIEHWSI Pa3BUTHUS MIPABOBOM, a MPEk/e BCEro 3aKOHOMATETbHON CHUCTEMBI, JISKHUT MPABOBOW CTaTyC
HECOBEPITIEHHOJIETHET 0, 3a10keHHbIN KoHncturyiueii PO u, rmaBasiM o6pazom, — Kousenmein OOH
«O npaBax peGeHKa».

Takum 0Opa3oM, OTHUM U3 TyTeH peleHus MpooaeM CUCTeMaTH3aluK U TApMOHU3AIIUH TTpa-
BOBBIX HOPM, PETYJIUPYIOIIUX OOIECTBEHHbIE OTHOILIEHUS C y9aCTUEM HECOBEPIIIEHHOJIETHUX, SBJISI-
eTcsl KOHCTPYMPOBAHUE €IUHOW CHCTEMbI I0BEHAJBHOTO IMpaBa Kak 0COOOro CTPYKTYpHOrO HOpMa-
THBHO-TIPAaBOBOrO 00pa30BaHMs, KaK OTPAC/IM HAYKH U KaK Y4eOHON AUCIMIUIMHBL. VIHBIMU crioBamH,
HeoOxoauma pa3pado0TKa TEeOPUH I0BEHATBHOTO MPaBa, ero KOHIICTIIVH.

Kpome Toro, corpanbHbie MOTpeOHOCTH COBpeMeHHOW Poccuy B OTHOIIEHWM HECOBEpIIEH-
HOJISTHUX JMKTYIOT HEOOXOAMMOCTh BBIPAOOTKHM HE TOJIBKO TEOPETUYECKOW MOJIENU I0BEHAJBHOIO
MpaBa, HO U KOHKPETHBIX I0BEHAIbHBIX IOPUINYECKUX TEXHOJIOTUH, C TEM YTOObI BOOPYXUTb UMHU
MPaBOIPUMEHHUTENEH, UMEIOIIMX JEJI0 C HECOBEPIIEHHOIETHUMH, TIPEX/Ie BCETO C IOHBIMH ITPABOHA-
PYLIUTENSIMU U TIOTEpIeBIIMMU. VIHaue roBopsi, HE0OX0oauMa «padoTaroliasi» TeOpHs I0BEHAJIBHOTO
npaBa. Bo3aMokHO, IMEHHO TIOTOMY, UTO TaKasi MOJIeJIb TIOKa He pa3padoTaHa, OTHOLIEHUE O0IIecTBa
B COBpeMeHHO# Poccum k mpoOieMam 10BEeHAIBHOTO 1paBa, Kak yke 0TMEeYaioch, BeCbMa MPOTHBO-
peunBo.

§ 2. 'ocynapcTBeHHas1 OBeHAJbHAsI
MOJUTHKA B coBpemeHnHo# Poccun

OcCHOBHBIE HaIlpaBJIEHUs pa3BUTHUsI I0BEHAJIBHOIO MIpaBa coBpeMeHHoi Poccun hopmupyrores
UCXOIs M3 LieJiel, 3a/1auy ¥ MPUHLMIIOB rOCYJapCTBEHHOW I0BEHAIBbHOW NMOJUTUKU. B Hactosinee
BpeMs OOILECTBO OCO3HAJIO HEOOXOIMMOCTh HOBBIX MIOIXO/IOB K BOCHMTAHUIO MOJPACTAIOLIETrO IOKO-
JIeHUs1, TIPU3BAHHOTO B HEJAJIEKOM Oy/IyIlieM OCYILECTBIIATh YIIPABJIECHUE CTPAHOM, TOKOJICHU S, UMe-
IOIIEr0 aKTUBHYIO )KU3HEHHYIO 1 BBICOKYIO I'PaKIAHCKYIO IO3UIIUIO, CIIOCOOHOTO ¥ TOTOBOTO MPUHSThH
Ha ce0s1 OTBETCTBEHHOCTD 3a Cy/IbObI poiHbl. FOBeHanbHAS MOMMTHKA COBpeMeHHO# Poccru mpeskie
BCETO SABJISIETCS YaCThIO FOCYAAPCTBEHHOM COIMAIBbHOM NOMUTUKU. B coorBeTcTBHM co cT. 7 KoHcTH-
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tyuun P® Poccuiickas denepanus — colaibHOE roCy1apcTBO, MOJMTHUKA KOTOPOro HapaBjieHa Ha
CO3/IaHUE YCIIOBHIA, 00ECTIEUMBAIOIINX JOCTOMHYIO KU3Hb U CBOOOJHOE Pa3BUTHE YEIOBEKA.

OnmHUM W3 HampaBJeHUH TOCYJAPCTBEHHON COLMABHOW TOJMTHKY SIBJISETCS OOecrieueHue
rOCYy/IapCTBEHHOM MOAJEP/KKM CEMbH, MATEPUHCTBA, OTIIOBCTBA U AeTcTBa.® IcXons U3 3TOro mnojo-
KEHUsI, I0BEHAIBHYIO TIOJIMTUK MOKHO OIPEAENUTh KaK 4acThb BHYTPEeHHEH MOMUTUKU Poccuiickoro
roCy/1apcTBa, OCOOBIA BUJI COLMATIBHOM JIESITebHOCTH, YPEryJIMpOBAaHHOW HOPMaMK MeXIyHapo.-
HOTO ¥ HAI[MIOHAJIBHOTO IpaBa, HANpaBIeHHOW Ha 3(¢eKTHBHOE oOecreueHrne MpaB U 3aKOHHBIX
MHTEPECOB HECOBEPIIEHHOETHUX. Kak oTMevaeTcsl B I0puAMYECKON TIeYaTH, OHa JOJDKHA OTPaKaTh
Kak o0Ille MHTEePECHI, MOTPEOHOCTH U TpaBa Bcex 0e3 UCKIIoueHus uil 10 18 sier, Tak u Onara pas-
JIMYHBIX COIMAJIbHBIX U BO3PACTHBIX I'PYII HECOBEPILIEHHOIETHUX. '

B cr. 5 ®epepanbHoro 3akona ot 24 uioHs 1998 roma Ne 124-P3 «O06 OCHOBHBIX TapaHTHUsIX
npaB pebeHKa»'! ompeesieHsl ey, PUHIIAITEL 1 OCHOBHBIC HATIPABJICHUS TOCYIapCTBEHHOM MOJH-
THKH B OTHOIIEHNH HECOBEPILIEHHOJIETHHUX, TO €CTh TOCYJapCTBEHHOM I0BEHATIbHOM MOJIMTHKU. Lenbio
I0BEHAJIbHOM TIOJIUTUKH SIBJISIETCS pa3pab0TKa COLMATBHO-TIPABOBBIX Mep, a/IeKBATHO OTPaKAIOIINX
NOTpeOHOCTH OOIIecTBA B 3alUTE KU3HEHHO BaXHBIX MPaB U MHTEPECOB JeTeld, (popMUpoBaHuEe
HEOOXOIMMBIX COIMAIbHBIX YCJIOBHIA IS KX BCECTOPOHHETO pa3BUTHS. Llesb 10BeHAIbHO MOMUTHKH
«...MOXHO TPEJICTABUTh KaK €IMHCTBO TPEX €€ COCTABJISIONINX :

OCYIIIECTBJIEHHE ITPaB JeTel, MPeaycCMOTpeHHbIX KoHCTUTYLIMel, HeJOMyIlIeHne UX AUCK PUMU-
HallUM, YITPOUYSHUE OCHOBHBIX TapaHTUH MPaB 1 3aKOHHBIX MHTEPECOB JETel, a TAK)Ke BOCCTAHOBJIE-
HHE UX MPaB B CIIyYasix HapyIICHWIA;

(opMupoBaHye MPaBOBBIX OCHOB FAPAHTUI MPaB PeOCHKa;

ConeicTBUE (PU3UIECKOMY, WHTEIJIEKTYaJIbHOMY, NICUXUYECKOMY, TYXOBHOMY M HPaBCTBEH-
HOMY Pa3BUTHIO JeTel, BOCIIUTAHUIO B HUX MATPUOTH3MA U TPk IAHCTBEHHOCTH, & TAKKE peaTi3allum
JIMYHOCTH peOeHKa B MHTepecax O0IIecTBa U B COOTBETCTBHY C He IPOTUBOpevaIuMu KoHcTUTyum
1 (eepatbHOMY 3aKOHOIATENTLCTBY TPAJULIMAMU HaponoB Poccuu, NOCTHKEHUSMU HAITMOHATBHOM
¥ MUPOBOM KYJBTYpbI». 2

locynapcrBenHas rogenanvras noaumuxa Poccuiickon denepanium, Kak ciielyeT U3 CMbICIA CT.
5 ®epepanbpHOro 3akoHa «O0 OCHOBHBIX TAPAHTHSIX MPaB PeOCHKA», OCHOBAHA HA pPside NPUHUUNOS,
B YaCTHOCTH:

— COOTBETCTBHE MEXIyHAPOIHBIM CTAaHIApTaM B OOJIACTH 3aIUTHI ITPaB JIETel;

— JIEMOKPaTHUYECKHUI XapaKTep, T'YMaHHOCTb, TPABOBbIE HAYAJIA, CIIPABEJIMBOCTD U TJIACHOCTh
B JICATEJIBHOCTU CyObEKTOB I0BEHAILHOU TIOJIUTUKH;

— 3aKOHOJIaTeNTbHOE OOecrieyeHre mpap peOeHKa;

— TOCyIapCTBEHHAsl MOAJEPKKA CEMbHU B IENSIX OOECHEeYeHUsl IMOJTHOIEHHOTO BOCIIMTAHMS
AeTel, 3alUThl UX TIPaB, MOATOTOBKH MX K TIOJHOIIEHHOM KU3HU B OOIIECTBE;

— YCTaHOBJIEHHE W COOJIIOIEHUE TOCYAAPCTBEHHBIX MUHMMAJIBHBIX COIMATBbHBIX CTaHIApTOB
OCHOBHBIX TIOKa3aTesiel KauecTBa KMU3HU JIETEH C yUeTOM PEerMOHAIbHBIX pa3IMiuil JaHHBIX MMOKa3a-
TeJIEn;

— OTBETCTBEHHOCTb JIOJKHOCTHBIX JIMI] M OTJEJIbHBIX I'Pask/IaH 32 HAPYILICHUE TIPaB ¥ 3aKOHHBIX
MHTEpecoB peOeHKa, IPUYMHEHHE eMy Bpena;

— rocy/apcTBeHHast OIEPXKKa OPraHOB MECTHOTO CaMOYTIPaBJIeHHsI, OOLIECTBEHHBIX 00beIn-
HEHUI ¥ UHBIX OPTraHU3alii, OCYIIECTBIISIIONINX AEATEBHOCTD IO 3aIUTe MPaB U 3aKOHHBIX MHTE-
pecoB peOeHKa.

o Kyxoe B. H. Jlemorpaduyeckuit norenuuan Poccuu. M.: za-so PI'CY, 2010. C. 124.
10 YOBenanbHoe mpaBo: yueOHuK 1us1 By3oB / Iox pen. A. B. 3apsieBa, B. [I. Mankosa. C. 15.
1 Co6panue 3akoHonatensctBa PO, 03.08.1998. No 31, cr. 3802.

12 jOBeHanbHOE npaBo: yueOHuk st By3os/Ilox pen. A. B. 3apsieBa, B. 1. Mankoga. C. 15.
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FOsenanvrnas noaumuka s645€mcsi COCMABHO Uacmuvlo 20CYOAPCMBEHHO MONOOEHCHOU U
ceMeliHoll noAumuKU, TOCKOJIbKY, 60-NepeblX, HECOBEPLIEHHOJIETHUE COCTABJISIOT OIHY M3 CTpar
MOJIOACKU KaK e[Ba JIM He CaMOil MHOTOYMCIICHHOMW T'PYIIIbI HACENEeHUs JII0OOro rocyJapcTBa; 680-
6MopuIX, B JIIOOOM rocynapctse (popMHUPOBAHUE JIMYHOCTUA HECOBEPILEHHOJIETHETO, KaK IMPaBUIIO,
HayMHaeTcsl B ceMbe. Tak, MOJIofeKHasl TIOJIMTUKA HAMpaBjieHa Ha CO3[jaHue MPaBOBBIX, SKOHOMHU-
YEeCKUX M OPraHU3alMOHHBIX YCJIOBUI Y TapaHTH JJIsi CAMOPEaTU3alliy IMYHOCTH MOJIOJOTO Yeso-
Beka — Jimia B Bo3pacte ot 14 o 30 ner.!* B cBoo odepe/n, I0BeHaIbHAS TOIUTUKA HAITPaBJIeHA Ha
3anmTy pedeHKa — Juia B Bo3pacte 1o 18 ner. Kpome Toro, ocHOBHas 11ej1b MOJIOJCKHOM MOJTUTUKA
— cofericTBre OoJiee MOJTHOMY BKJTIOUEHHUIO MOJIOJIEKH B COLUATIBHO-9KOHOMUYECKYI0, TOTUTUYECKYIO
Y KYJIbTYPHYIO KHM3Hb OOIIIECTBA, PA3BUTHIO MOJIOAEKHBIX OOBEJMHEHUN, IBUKEHUI U WHUIIUATHB,
B TO BpeMs KaK LeJIbI0 TOCYAapCTBEHHOIN I0BEHAJIbHOW IMOJUTUKU SIBJISIETCSl COACUCTBUE pean3a-
[IMM ¥ YKPETUIEHHIO rapaHTHid TipaB pebeHKa. Pazmmuaercs MpakTHYECcKy JUIIb MacTad STUX ABYX
HalpaBJIeHU TOCY/IapCTBEHHOM COLMAIBHON NOJIMTUKY, ONPEIeNIsIEMblid BO3PACTOM JIMLI, B OTHOILIE-
HUM KOTOPBIX MTPOBOIUTCS TIOJTUTHKA, & TAKXKE 1IN OCYIIECTBICHHUS.

Uro Kacaercsi ceMEeHHOM MOMMTUKM, TO OHA MPEACTABISIET COOOM 1eJIOCTHYIO CUCTEMY TpPHH-
IIUIIOB, OLICHOK W MEp OPraHM3allMOHHOTO, 9KOHOMUYECKOT0, IPAaBOBOT0, HAYYHOT0, MH(POPMAaIIMOH-
HOTO, TIPOTAraH/IMCTCKOTO U KaJIpOBOT0 XapaKTepa, HAITPaBJICHHBIX HA YIyYIIeHUE YCJIOBHIA 1 TIOBBI-
IIIeHUe KayecTBa KU3HU ceMbu. 4 Takum 06pa3oM, ceMeiHast TIOIMTHKA 3allUINaeT paBa peOeHKa B
CeMbe U He OXBAThIBAET BaXKHbIE MHTEPECHl peOCHKa B IPYTUX cpepax KU3HEAEATeTBHOCTU (HaIpH-
Mep, 00pa3oBaTesIbHOM, TPYIOBOMH).

BeccriopHO Tak:ke, 4To 20cy0apcmeeHHast 08EHANbHASL NOAUMUKA CAMBIM TECHBIM 00Pa30M 63d-
UMOCB53AHA ¢ 20CYOapPCMBEHHOU 0eMozpaguueckoli NOAUMUKOL, TMOCKOJIbKY KU3Hb HECOBEPIIIEHHO-
JIETHUX OKa3bIBAET BIUSHHIE HA Pa3BUTHE BCEX OCHOBHBIX JEMOTpapruecKux MpoIecCOB, POUCXO-
nasamux B Poccuiickoit depepamu: Ha poXkJaeMoCTb, HA OPaYHOCTb M Pa3BOAMMOCTD, Ha MPOIIECC
MUTIpalliy HaceJIeHUs U MoKa3aTeld CMEPTHOCTU. DTa B3aUMOCBSI3b FOCYJapCTBEHHOW JeMOrpadu-
YECKOH U I0BEHAJIbHOM MOJMTUKM Halula oTpaxeHue B «KoHuenuuu aeMorpauyeckoil MOIUTUKA
Poccuiickoit @enepanimu Ha nepuop Ao 2025 roga», yrBepxkaeHHon Ykasom [lpesuaenta PD ot 9
okTs10ps 2007 roga Ne 1351.1

Cooepotcanue T1OBEHATBHOW TIONUTUKUA 0OpasyeT JesITeIbHOCTh OPraHOB 3aKOHOJAATENBHOW U
UCTIONHUTENbHON BacTu PP u cyObektoB PP, opraHoB MECTHOro camoyrnpaBjieHHs, CyleOHbIX U
MIPaBOOX PAHUTEJIPHBIX OPraHOB, BCEH CUCTEMbI OPTaHOB, YUPEKACHHIA, OOIIECTBEHHBIX OpPraHU3alIUi,
OCYIIECTBIISIIOIIUX JESITEIHOCTD 10 MPO(HIAKTUKE AETCKOW Oe3HaA30PHOCTU U MPABOHAPYIIEHHUNA
HECOBEPIIEHHOJIETHHUX,, HAITPABJIEHHYIO HA!

* MU3yuYeHHUE MOJIOKEHHST HECOBEPIIIEHHONIETHUX B OTAEIBHBIX chepax OOIIECTBEHHBIX OTHOIIE-
HU;

* OCYILIECTBJICHHE KOHTPOJIS 32 MX OJIarOCOCTOSTHUEM;

* AaHAJIM3 HA TOW OCHOBE COOTBETCTBYIOILIETO 3aKOHOAATENBCTBA, OLIEHKY €ro 3(p(peKTUBHOCTH;

* IpOBe/IEHNE KOPPEKIIMH MPABOBOI'O CTaTyca HECOBEPIIEHHONETHHUX B CJIy4ae BOSHUKHOBEHH S
TaKOW HEOOXOIMMOCTH,

* pa3pabOTKy M MPUHSTHE HOBOTO, COOTBETCTBYIOIIETO COBPEMEHHBIM COIMAIbHBIM, MOTATH-
YECKUM ¥ SKOHOMUYECKUM YCIIOBUSIM, 3aKOHO/IATENILCTBA B OTHOIIEHHH JIMII, HE IOCTUTTIHX BO3pacTa
18 ner.

ObveKmom 10BEeHATLHOW TIOJIUTUKH SIBJISTIOTCS HY K JAIOIIMECs B TPU3HAHUH, TPABOBOM 3aKperl-
JIEHUH U COLIMATLHOM 3aIUTe )KU3HEHHO BaXKHbIE OJ1ara ¥ MHTEPEChl HECOBEPILIEHHOIETHETO, a TAKKe

13 Mocranosnenne Bepxostoro Cosera P® ot 3 utonst 1993 r. Ne 5090-1 «O6 OCHOBHBIX HarpaBiIeHHUsIX FOCYJaPCTBEHHON MOJIO-
JexHol nonmutuky B Poccuiickoit @epepauun» // Benomoctit CHJ u BC PO, 24.06.1993, Ne 25, c1. 903.

14 Vkas Ipesunenta PP or 14 mass 1996 r. Ne 712 «O6 OCHOBHBIX HANpaBJICHUSX TOCYIAPCTBEHHON CEMEWHOMN MOMUTUKU»//
Cobpanue 3akoHonaTenbcTBa PO. 1996, Ne 21, ct. 2460.

15 Cobpanue 3akoHonatesbera PO or 15.10. 2007, Ne 42, cr. 5009.
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JeWCTBYIOIIee 3aKOHOATENTLCTBO, IPU3BAHHOE OOUIMATBHO OTPA3UTh OCHOBHBIE ITPUEMBI U CIIOCOOBI
oOecrieueHus OJ1aronoayynsi HeCOBEPIIEHHOJIETHUX.

locynapcTBeHHasi I0BeHAIbHAS TIOIMTUKA MIPETBOPSIETCS B JKM3HD Yepe3 CUCTEMY BCEX yupe-
KJEHUIN ¥ OpraHU3alliil, Ubsl AEATeIBHOCT HAMPaBJIeHa Ha TPOBO3IJIAIIIEHHE, PeATU3aIMI0 U OXPaHy
MIpaB HECOBEPIIEHHOJETHUX. DTa CUCTEMA BIEPBbIE HAIILIa CBOE 3aKPETUICHHE Ha 3aKOHOATEIbHOM
ypoBHe B PenepanbHoM 3akoHe oT 24 mioHs 1999 roma Ne 120-P3 «O6 ocHOBax cucteMbl TpOopUIaK-
THKM O€3HA/I30pHOCTY U TMPaBOHAPYIIIEHUI HECOBEPIIIEHHONETHUX». '¢ B ee cocTaB BOILIM: KOMHUC-
CHU TIO JIeJIaM HECOBEPIICHHOJIIETHUX U 3aIIUTE UX MIPaB, OPraHbl YIPaBJICHUsI COLUAIBHON 3aIIUTON
HaCceJIeH s, OPTaHbl YIIpaBJIeHNs 00pa30BaHUEM, OPTaHbl ONIEKH U MONIEYUTENTbCTBA, OPTaHsbl 10 JIeIaM
MOJIOAXKHU, OPraHbl YIIPaBJIECHHs 3[PABOOX paHEHHUEM, OpraHbl CITyKObl 3aHATOCTH, OPraHbl BHYTPEH-
HUX JIeJI, Ipek e Bcero nonuims. HecoMHeHHO, UTo B 3TOM AESITEIbHOCTH BA)KHOE MECTO 3aHUMAIOT
OpraHbl Cy1eOHOM BJIACTH M TIPOKYPATypa, a TaKke YIMOJTHOMOYEHHBIH 1Mo TipaBam pedeHka Poccwii-
ckoii desrepaliuyl U YIIOJTHOMOYEHHBIE TI0 TIpaBaM peOeHKa cyObeKToB PO.

Komuter OOH 10 npaBam peGeHka B 3aKJIIOYUTEBHBIX 3aMEUaHUSIX K JOKJIALy O MPUHATUH
P® mep no 3akperuiernto npu3HaHHbX B Koueeni OOH o mpaBax peGeHka mpas U 0 mporpecce,
JOCTUTHYTOM B OCYIIIECTBIEHUH STUX IPAB, «...pEKOMEH/IyeT TOCyIapCTBY-YIaCTHUKY TIPEATIPUHSITD
BCE HEOOXOMMBIE MEpPHI [UIsI TOrO, YTOOBI YCKOPUTH MpoIece pepOpMUPOBAHMS 3aKOHOIATETHCTBA,
0COOEHHO C 11eJ1bI0 BBE/ICHH I IOBEHATBHOM I0CTUIIMY M IOBEHAILHOTO YTOJIOBHOTO Iporiecca. OQHaKo
BOIPOC O BOCCO3/1aHNM B Poccuu crienuanin3npoBaHHOTO MPAaBOCYAMsI B OTHOILIEHUH HECOBEPIIIEHHO-
JIETHUX — I0BEHAJIbHOW IOCTUIIMH — TIO-TIPEKHEMY OCTAETCSI OTKPBITHIM.

HemanoBaxHast posb B OCYIIECTBJIEHUM I'OCYAAPCTBEHHON I0BEHAJILHOM MOJWUTHKHU MPUHAJ-
JIEKUT I0BEHAJIBHOMY TIPaBY, TIOCKOJIBKY «... OOECHeueHne TOCyIapCTBEHHOU MOMUTUKU B O0IACTH
OXpaHBbl MPaB HECOBEPIIEHHOJIETHUX HEMBICIMMO O€3 CO3JaHus HaJeKHOW NPAaBOBOW 0a3kl, B TO ke
BpeMsl TOJTHOLIEHHOE pa3BUTHE 3aKOHOATEIbCTBA B OOJIACTU 3aIIUTHI MPaB JIETell HEBO3MOKHO 6e3
KOMIUIEKCHOTO COIMAJIBHOTO TOIX0/Ia TOCYAApCTBa K MpodieMaM HeCOBEPIICHHOETHUX». |7

§ 3. Moean BeHAJBLHOT0 MIpaBa

TepMUH «I0BEHAJIbHBIN» [TPOU30LIEI OT JJATUHCKOTO CJIOBA juvenis (junior) — MOJIOAOH, I0HBIN,
a TaK>Ke MOJIOJIOM YEJIOBEK, I0HOIIA, AeBYIIKa. [I0aTOMY NOHATHE «I0BEHAJIBHOE IIPABO» MOKET OTHO-
CUTbCS HE TOJIBKO K HECOBEPLIEHHOJIETHUM, HO M K MOJIOJEKHU B 11eJIoM. VIMEHHO M3 3TOro mochlia
MCXOJMT HayKa I0BEHOJIOTH s, TPEAMETOM KOTOPO SBJISAIOTCS (PU3HOJOTMYECKUE, IICUXO0JIOTMYeCKue,
9KOHOMHYECKHE, COLMAJIbHBIE, B TOM YMCJIE COLMOJIOIMYECKUE, MTPABOBbIE U MHBIE OCOOEHHOCTH
TIOJIOXKEHUS B COLIMYME OCOOO0M IpyMITbl HACEJIEHUs — MOJIOZIEKHU. B 3TOM cMBICiIe 3aciTyKMBaeT BHU-
MaHHsl, OJHAKO JIMIIb B YACTO TEOPETUIECKOM OTHOIIEHHH, IPOOIeMa CO3aHNsI MOJIENTN I0BEHATb-
HOTO MpaBa KaK «MOJIOJIEKHOTO» IpaBa, Kak COBOKYITHOCTH MPABOBBIX HOPM, PETYJIMPYIOILIUX BECh
KOMILJIEKC OOIIECTBEHHBIX OTHOILIEHUH ¢ y4acTueM (pU3NYeCKUX JIML MOJIOOTrO BO3pacTa.

OpHako Hama OroBopka O TOM, YTO Takas MOJEJIb BO3MOXHA JIMIIb B YMCTO TEOpETHYE-
CKOM, YMO3PUTEJIBHOM acleKTe, OTHIOAb He ciydaiiHa. HopMmoTBopueckas mpakTHKa MOKa3bIBaeT,
YTO MOJENHU «MOJIO[€KHOTO MPaBa» CO3/aTh MPAKTUIECKH HEBO3MOXKHO. OO 3TOM CBUIETENILCTBYIOT
KOJIOCCAJIbHbIE TPYJHOCTHU U MTPOOJIEMBI, C KOTOPHIMH CTOJIKHYJIUCH YYEHbIC-IOPHCTHI U TPAKTUKH MTPU
TIOMBITKE Pa3paboTKU (hefepabHOTO 3aKOHO/ATENbCTBA O MOJIOAEKHU U O TOCYAAPCTBEHHOH MOJIO-
AeXHOU nonuTuke. TpyJHOCTH 1 pOOJIeMbl CO3aHMUs MOJEJH I0BEHAJIBHOTO IPaBa KaK «MOJIOEHK-
HOTO IpaBa» M CUCTEMBbI I0BEHAJILHOT'O 3aKOHOJATEILCTBA KaK 3aKOHOAATEICTBA O MOJIOJIEKH 3AKJTIO-
YalOTCS B CJIEYIOLIEM.

16 Co6panue 3akoHonatensctBa PO, 28.06.1999, No 26, c1. 3177.

17 YOBenansHoe npaBo: yueO6Huk st By3os/Ilox pen. A. B. 3apsieBa, B. 1. Mankoga. C. 16.
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Bo-nepeuix, B pOCCUICKOM 3aKOHOJATEIHCTBE HET M HUKOT/Ia He ObLJIO €JHOT0 HAYYHO 0O0CHO-
BaHHOTO MOAXO0/A K OIPEIEICHUIO IOHATHSI MOJIOAEKHU, TO €CTh 0COOOH I'PYNIIbl HACEJEHUSs, COCTOSI-
1mei U3 (PU3MUYECKUX JIUI] MOJIOZIOTO BO3PACTa, MMOCKOJIbKY HET COOTBETCTBYIOIIETO MOIX0/a K CAMOMY
MIOHSTHIO MOJIOAOTO BO3pacTa. B cBs3M ¢ OTCYTCTBMEM HaJyiexaiield KOMIIETEHTHOCTA B JaHHOM
BOIpOCe He OepeMcsl YTBep:K/1aTh, YTO CYIIECTBYIOT OECCIIOpPHBIE KPUTEPUH OIPEEICHNs BO3pacTa
KaK MOJIOZIOTO, HE JIOIYCKAIOIIHe HEOTHO3HAYHOTO TOJKOBAHUSI, KOTOPbIE MOKHO OBbLIIO ObI 32JI0KUTh
B OCHOBY IPaBOBOT'0 32K pEIUIEHUsI 3TOr0 NOHATHSL. [TpeArnonoxum, 9to Bpsi1 JIU HICXOIAHBIMHU 1151 1aH-
HOT'O TIOHSITUS SIBJISIIOTCS TOJIBKO (PU3UOIOTMUECKHE U TICHXOJIOTn4ecKue (pakTopel. [JaHHOE MOHSATHE
TIO/IBEP)KEHO M3MEHEHUIO C YYETOM He TOJIBKO Pa3BUTHS YeIOBEeKa Kak OMOJIOrMUYecKoro BUaa, HO U
SKOHOMHYECKOTO COCTOSIHUS M COLTMATIBHOTO Pa3BUTHS TOCYJAPCTBA, A TAKXKe YeJIOBEYECKOro ooime-
crBa B 11e710M. O0 3TOM CBHIETENBCTBYET XOTSI Obl TOT (DaKT, UTO B Pa3HbIE TObI B 3aKOHOJAATEIbCTBE
CCCP, PC®CP u P® (0 3akoHOAATENBCTBE AOPEBOMIOIMOHHOM POoCCHY TOUHBIMU TAaHHBIMU MBI TIOKa
HE pacroiaraeM) 3aKperuIsics: Bo3pacT B 28 jieT (KoMcoMOoMNbeKui Bo3pact), 30 ser. '® B Hactosimee
BpeMs K YMCITy MOJIOJBIX JIIOZIEN OTHOCAT (PU3MYECKUX JIML B Bo3pacte 10 35 sieT. TakuMm ke MHO-
ro0Opa3HbIM SIBJISIETCSI MOAXO K OMPEIeSICHUI0 TIPOU3BOIHBIX MOHSATHIA: «MOJTOIOKEHBI», «MOJIOAAS
CEMbI».

Bo-emopuix, eciv Obl 1axe ya10ch BbIpadoTaTh €AMHOE HAYYHO 0OOCHOBAHHOE TIOHSTHE MOJIO-
JeKH, BPS/I JIM MOKHO OBLJIO HAWTH JIOCTATOYHOE YUCJIO OOIIMX UHTEPECOB M OOIIHX MpodieM, Tpe-
OYIOIIMX €IUHOTO MOAXOAA K MPABOBOMY PETYJIMPOBAHHIO B CTOJIb PA3HOBO3PACTHOM I'pYIITEe Hace-
JIEHU 1, KOTOPYIO COCTaBJIsIeT MOJIOEk b B CAMOM HIMPOKOM (ITYCTh M MPUOIM3UTETHHOM) 3HAYCHUH
aToro ciosa. K nmpumepy, Kareropvst HECOBEPILIEHHONIETHUX KaK 0c00ast IOArpyIIa MOJIOAEKH B BO3-
pacte ot 0 10 18 jieT B rpax/IaHCKOM 3aKOHO/IATEJILCTBE JEJIUTCS Ha TPU KaTeropuu: Ao 6 jer — noJ-
HOCTBIO HENEeeCIIOCOOHEIE; OT 6 10 14 neT — yacTiuHO AeecriocoOHbIe; oT 14 no 18 ner — yacTuyHO
HeJIeeCriocOOHbIE.

Jlaxxe B TPyAOBOM IpaBe, IJe BO3MOKHOCTH 3aKJII0OYEHUS TPYAOBOTO JIOTOBOPA C HECOBEPILIECH-
HOJISTHUMH OTPaHUYEHbI B CUITy HEHOIYCTUMOCTHU SKCIUTyaTalliH JETCKOTO Tpy/a, HECOBEPIIEHHO-
JeTHUE padOTHUKY U depeHITupyIoTCs TIo BO3pacTy: 1o 14 net, ot 14 mo 16 ner, ot 16 no 18 ner.
Bpsin v cTOMT JOKa3bIBaTh, YTO Y KaXKA0W BO3PACTHOM T'PYIIIBI MOJIOAEKH OT POXAEHUS 10 35 et
CYILIECTBYIOT CBOM crielupuieckue mpodieMbl, TpeOyolre MPaBoOBOrO PEIIeHHUS.

Hakownen, 6-mpemvux, uccnenoBanue mpoOjaeM MpaBOBOrO PErylIMpoBaHUsl OOIIECTBEHHBIX
OTHOILICHUH C y4acTHeM MOJIOJEKH HEBO3MOXHO MPOBECTH B PaMKax KaKOW-JIMOO OJHOU I0pHUIM-
YecKoW HayKu; OoJiee TOro, Helb3sl C JIOCTOBEPHOCTBIO YTBEpPKAaTh, UTO Kakasi-JIMOO OfiHa OTPacib
IOPHUCTIPYCHIMHU CTIOCOOHA XOTSI ObI KOOPAMHUPOBATH BCE MPOOIEMBI MOJIOIEKH, HACTOJIBKO OHU MHO-
TOUYMCIIEHHBI M pa3Ho0OpasHbl. Eciim paccMarpuBarh I0BEHAIBHOE TIPABO KaK YYeOHYIO AUCIUIUIUHY,
UCXOJSl U3 ee IUPOKOro MOHMUMaHMsI, TO ClelyeT KOHCTaTUPOBAaTh, YTO OHA JOJIKHA M3ydaTh BCE
MIPAaBOBbIE OTHOIIIEHHUSI, B KOTOPBIX YYACTBYIOT CYOBEKThI, OTHOCSIIIMECS K YHMCITYy MOJIOJBIX JIIOZICH.
MHorwe 13 4yicia MpaBOOTHOIIEHUH, BXOASAIIMX B IPEIMET CTOJIb OOMIMPHON YIeOHOU TUCITUTUIMHBI,
0003HAUMITNCH Obl KaK MPABOOTHOIIIEHHUSI C YYACTHEM TOJIBKO HECOBEPIIEHHOJIIETHUX JIUI. BoJbInas
rpymnmna MpaBOOTHOILIEHUI BOOOIIE HE MOKET ObITh BbIJEIEHA M U3y4yaThCsl OTIENBHO OT MpeaMeTa
TOH WJIM MHOM OTpacyIv Mpasa, B IPOTUBHOM CJTydae HeM30e:KHO AyOnrpoBaHre yueOHOro mporecca.
C 3THX NO3UIMIA MOJENb I0BEHAIBHOTO MPaBa, €Cy €ro MOHUMAaTh KakK MpaBo MOJIOAEKHU B IIEJIOM,
TepsieT BCAKUI MPaKTUUECKUI CMBICIT.

B T0 %€ Bpemsi COBEpILIEHHO SICHO, YTO, HECMOTPSI Ha CIIENM(PUKY MTPABOBOTO PETYIMPOBAHUS
OTHOILICHUH C yJacTUeM KakI0H 13 yKa3aHHbBIX KaTerOpHii HECOBEPIIEHHOIETHUX JIUII, MEXKy HUMU
ropaszio OOJIbIIe CXOICTBA, YeM Pa3JIMUMid, YTO TMO3BOJISAET, BBIIENSS OCOOCHHOCTH, CBSI3aHHBIE CO
crienUKO KaxJ0M BO3PACTHOW I'PYTITBI, BHIIBUTH M HCCIIEAOBATH MPUHIMITUATIBHBIE OOIINE YePThI,

18 Cwm., Hanpumep: ITocranosnenne LIK KIICC u Cosera munnctpos CCCP ot 22 auBaps 1981 r. «O rocyaapcTBeHHON OMOIIH
ceMbsM, UMelomnM jeteil» // Ipaeaa. 22 sauBapsa 1981 r
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KOTOpbIE MOKHO TOJIOKUTh B OCHOBY PEIJIAMEHTAIMHU CIIEIMAIBHOTO MPABOBOTO CTATyca HECOBEp-
1meHHOIeTHUX. COOTBETCTBEHHO BO3MOXKHO M HEOOXOAMMO CO3/1aTh €IMHYIO CHCTEMY I0BEHAJIBHOTO
3aKOHO/IATENILCTBA KAK 3aKOHO/IATEILCTBA, PETYJIUPYIONIETr0 BCIO COBOKYITHOCTD OOIIECTBEHHBIX OTHO-
LIEHUI ¢ yyacTueM HecoBeplieHHoneTHuX (s Poccuiickont ®Peneparyy 310 vua, He JOCTUTINE
BO3pacTa 18 jier, HecMOTps Ha BOZMOXXHOCTb MPHOOPETEHMUSI IMH TTOJTHOW TPaXJAHCKOH Aeecroco0-
HOCTH 10 IOCTHKEHHS COBEPILICHHOJIETHS).

IOBeHasbHOE MPaBO KaK MAacCHB MPABOBBIX HOPM — PETYJIHMPYET, KaK OTPACib HAyKH — HCCIIe-
AyeT, Kak yyeOHasi QUCIUIUIMHA — U3y4aeT ONpeJeIeHHYI0 IPYIy OOIECTBEHHBIX OTHOIIECHUH, B
KOTOPBIX, KAK MIHUMYM, OTHOI M3 CTOPOH SIBJIsIeTCs peOSHOK. YKa3aHHbIE OTHOIIEHUS CIeI(PIIHbI
M0 CBOEMY CYOBEKTHOMY COCTaBY, KOTOPHI M OINpEeNsieT CoiepkKaHue COOTBETCTBYIOIIETO I0Be-
HAJILHOT'O MTPABOOTHOIIEHHS. B CBsI3M ¢ 3TUM 00BEKTOM I0BEHATBHOTO TIpaBa SIBJISIIOTCS OOIIeCTBEH-
HbIE OTHOIIIEHHSI, BOHUKAIOIINE B MPOIECCEe pean3alliil HECOBEPIIEHHOIETHUMH KaK CaMOCTOsI-
TeJIbHBIMU CYObEKTaMU IPABOOTHOIIEHUH, TMOO MX 3aKOHHBIMU MPEICTABUTEIISIMH, TPUHAJICKAIIUX
HECOBEPIIEHHOJIETHUM CYOBEKTUBHBIX IPAB U UCTIOJTHEHUSI IOPUINYECKIX 0OS3aHHOCTEH.

OOBEKTOM MCCIIEIOBAHN ST MBICITUTCS He peOCHOK KaK TaKOBOM, a CYIIECTBYIOIIHE OOIIeCTBEH-
HbIE OTHOIIIEHHSI, B KOTOPBIX OH MPSIMO MJTK ONIOCPEIOBAHHO Uepe3 3aKOHHBIX MPEICTABUTEIIeH yJacT-
ByeT.!° DTU OTHOIIIEHUS U TMTO3BOJISIOT MOHSTh HEOOXOIUMOCTD 3aKPeTlIeH! st 0COOO0TO MPAaBOBOTO CTa-
Tyca peOeHKa.

Takum 00pa3oM, 3HAUMMOM KaK B TEOPETUYECKOM, TaK U B IPAKTMYECKOM OTHOIICHUH SIBJISI-
eTCs1 MOJIeJIb I0BEHAJILHOT'O TpaBa B OoJiee Y3KOM, CIIEIMAILHOM €T0 3HAUSHUH KaK «IETCKOTo IpaBa»
WIM KaK «IpaBa HECOBEPUICHHONETHUX». VICXOos M3 3TOro, I0BEHAIBHOE MPABO B OOBEKTUBHOM
CMBICJIE MOXHO OIpPEJeIUTh KaK COBOKYITHOCTh IMPABOBBIX HOPM Pa3IMYHON OTpacieBOW MpUHA-
JIeKHOCTHU, PETYJIUPYIONIMX OOIECTBEHHBIE OTHOIIEHHU S, YYACTHUKAMH KOTOPBIX SIBJISIOTCS (pr3MUe-
CKHe JINIIA, He JocTUrve Bo3pacta 18 yier. CoOTBETCTBEHHO HACTOSIIIEE UCCIIEIOBAHHUE ITPOBOIUTCS
10 1podIeMaM, OrpaHMYEHHBIM PaMKaMH Y3KOM, TO €CTh CIIEUAIbHON MOJIENIU I0BEHAJIBHOTO TIPaBa.
VKazaHHbIN TOIXO UCTIONB3YeTCs U OylIeT B AaIbHEHNINEM HCTIONb30BAThCS MPU Pa3padOTKe TEOPUH
I0BEHAJILHOTO TPaBa, €ro CYITHOCTH U COJIEPKaHUs KaK O0COOOU I0pUINYECKON KOHCTPYKIIUH, KaK
OTPACH HAYKH U KaK Y4eOHO! AUCUIUTIUTHBL.

§ 4. OcHOBHbBIE MOJIOKEHNSI KOHI[ENINH I0BEHAJILHOr0 MpaBa

B nanHoM maparpade, Kak ¥ BO MHOTHX JIPYTHX pasziesiax padoThl, pedb HIET MPEk/Ie BCEro O
KOHIIEMIIMH I0BEHAIBHOIO MpaBa Kak O ero HeKou (prstocodcKoi CYIIHOCTH, B TO BPeMsI KaK B IOHSI-
THE «TeOPHUsl IOBEHAILHOTO MPaBa» BKJIABIBACTCS 0OJee IMUPOKUI CMBICIT, OTPAKAIOIIMIA HE TOIBKO
€ro CyIIHOCTb, HO M €r0 COfIepKaHue, B TOM YMCIe BXOJSIIIHME B €0 COCTaB MPABOBbIE U HETIPABOBBIC
MOHATHUSA U Kateropuu. Harmprumep, caMo NMOHSITHE «HECOBEPIIICHHONICTHUI», «I0BEHAIBHBII»: «I0Be-
HaJIbHbIE TEXHOJIOTMU», «I0BEHAJIBHOE MPAB0», «I0BEHAJIbHASI IOCTHUIINSI», «I0BEHAJIbHBIC CY/Ibl» U JIp.
C npyroii CTOpOHbI, HEOOXOAMMO JIOKa3aTh, YTO M3jIaraeMasi B JIaHHOMW IJIaBe CHUCTeMa B3IJISIOB Ha
MPABOBOE PEryIMPOBAHKE OTHOIICHHUH C y4acTHEM HECOBEPIICHHOMETHUX JICHCTBUTEIBHO SIBIISETCS
KOHIIEMIINEH, [JIs1 Yero CJIe/lyeT pa3rpaHuIUTh TaKKe MOHATHS, KaK «HAayJYHasi TMIIOTe3a», «HayJIHas
TEOpHSI», «HAyYHAs] KOHIIETIIUsD». >

B dustocodckoii mutepatype mpeaiaraioTcs CaeayoIye ornpeeeH s STUX TOHATHH. «[ uno-
Te3a» — 3T0 opMa OpraHU3alMKM HAYYHOTO 3HAHUS, OOECIeYMBAIONIAsl JBHKCHUE K HOBOMY 3Ha-
HUIO, BBIBOJIAIIAS 32 PAMKH MMEIOIIMECS 3HAHUSI U CIIOCOOCTBYIOIIAs peayn3alui HOBOW uieu. !
Wnew, nexarye B OCHOBE MPABOBOrO PEryJIMPOBAHMUsI OTHOIICHHUI C y4acTUEM HECOBEPIIIEHHOJET-

19 1OBenanbHoe mpaBo: yueOHuUK s By3oB /Tlox pen. A. B. 3apsiea, B. [I. Mankoga. C. 11.
20 Cwm.: Cmenun B. C. Cranorenne HayJHOi1 Teopru. MuHCk, 1976.

2! Hogeiirmmit (unocodceknii cnobaps. M.: Kumknsiii gom, 2003. C. 249.
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HUX, HEJIb34 OTHECTU K I1II/ICJIy Hay‘lH]:IX TUINOTE3, TaK Kak, 60-nepeblx, IIOHATHUC «HaquaH ruriore3a»
MoJIpa3yMeBaeT ONpeJie/IeHHOE HayYHOE TIOJIOKEHUE, BRIpakeHHOE B (hopMe TPEATIONOKEHHS U Tpe-
6y101uee HOIITBCP)K}IGHI/IH, B TO BpeMH KaK UJIEN, COCTABJIAIOIIUE KOHIICIIINIO IOBEHAJIBHOI'O HpaBa,
OCHOBAHBI Ha JIaHHBIX OOIIEeN TEOPUH TpaBa, Ha aHAJIKM3€e JCHCTBYIOIIETO 3aKOHOIATEIbCTBA U Tpa-
BOIPUMEHUTEJIPHON MPAKTUKHU, YTO BCETr/Ia BHIpakeHO B (DOpME KaTeropuyeckoro ummeparuea. Bo-
6MopbLX, HaydHas TUTIOTE3a MPEICTaBIIsIeT COOOM, Ha Halll B3IJIsII, KaKyl0-JIM0O0 eJMHUYHYIO0 HayYHYIO
UJIEI0, B TO BpeMsI KaK KOHILICTIIIMS I0BEHAJIBHOIO MpaBa MpeICTaBIIsieT cOOO0M IIeIblii KOMIUIEKC B3a-
NMOCBA3aHHBIX 1 B3aMMO3dBUCUMBIX I/IIIefI.

Uro kacaeTcsi COOTHOILIEHUS MOHATHI «HAay4yHas KOHLENLUS» U «Hay4yHasl TEOpUs», TO ITU
IIOHATHUA HACTOJIBKO 6JII/I3KI/I, YTO UX HEC TAK-TO JICT'KO pa3FpaHI/I‘II/ITL. B OTJIMYHUC OT Hay‘lHOfI THUITOTE3bI
Hay4yHasl TEOpHUsl MPEJCTABIIIET COOOM BBICIIYIO, CaMYI0 Pa3BUTYI0 (DOPMY OpraHU3aliy Hay4dHOTO
3HaHWs, JAIIYIO [IEJOCTHOE MPe/CTaBIeHHE O 3AKOHOMEPHOCTSIX M CYIIECTBEHHBIX CBSI3SIX OOBEKTA
naHHoM Teopumn.?? Teopust, Kak U TUIIOTE3a, BHICTYNACT B KauecTBE 000OIIEHHS YiKe UMEIOIIEerocs 3Ha-
HUS1, HO €CJIM TUTIOTe3a HOCUT BEPOSTHOCTHBIN XapaKTep, TO, HAIPOTUB, TEOPHsI — 3TO CUCTEMA JIOCTO-
BEPHBIX MPECTABICHNA, UAEH, TIPUHIIMIIOB, OObCHSIOIAs Kakue-T10o siBineHus. Hu onHa HayuHast
TEOpHs1 HE POAMJIACh B TOTOBOM BHJE, CHauyajla OHa BBICTyMajla Kak rumote3a.”’ HayuyHas teopus
MOXET TPEJICTABIIATH COOOH EAMHYI0 HAYYHYIO MIEI0 JTMOO KOMIUIEKC UJIeH; TIoceaHee cOMMKaceT ee
C ITIOHATHUEM Hay‘lHOfI KOHIECIIIHN.

Hayunas koHuenuus peaynupyercs K peJBapuTeIbHON TEOPETUYECKOW OPraHu3aluK «MaTe-
pUr» BHYTPU HAYYHOW TEOPHH U TPEICTABIsET COOOM YCTOMUYMBYIO CJIOKHMBIIYIOCS M BHYTPEHHE HE
MIPOTUBOPEUMBYIO, alIPOOMPOBAHHYIO CUCTEMY HAay4YHBIX BO33PEHMI Ha COOTBETCTBYIOIIMI MTPEAMET,
CBOICTBO, sIBJICHUE, KaTErOpuIo, MOHATHE M T. M. B Ki1accnueckux Gpuiiocopckux AUCKypcax Oblia
CUJIbHa TEHIACHIUA K OTOXKICCTBJICHUIO INTOHATUA «KOHULCIIUA» C INOHATHUEM <<TeOpI/IH>>. HOSTOMy
MIPE/ICTABIISIETCSA, YTO B OTHOIIICHUHU I0BEHAIBHOTO ITpaBa BIIOJIHE MTPAaBOMEPHO YIOTpeOIieHHE BhIpa-
KEHUN «TEOPUs» U «KOHIEIIHA», YUUThIBAs, OMHAKO, PAa3HUILy MEXIy HUMH, MMOJAOOHYI0 pa3HHUIIE
MEJK/1y CYIIIHOCTBIO TOrO WJIM MHOTO sIBJICHUS U €ro cofiepxkanureM. K nmpumepy, Koriaa Mbl TOBOPUM O
npeaMeTe, MeTo/ie, CUCTEME I0BEHAIbHOTO TpaBa, 00 0OCOOEHHOCTSX MPABOOTHOIICHUH, CyObeKTaMU
KOTOPBIX SIBJISTIOTCS HECOBEPIICHHOIETHHE, 00 OCOOCHHOCTSIX HOPM I0BEHAJIFHOT'O TpaBa M T. [I., 0ojee
aJIeKBaTHBIM IPECTABIISIETCS YIOTpeOIeHNe TIOHSITUSI «TeOpHsl IOBEHAJIBHOTO MTPaBa».

Ho B Takom ciiydae BO3BHHKAET BOMPOC, YTO Ke CJIeAyeT BKJIAAbIBATh B MOHATHE «KOHIICIIIMS
I0BEHAJILHOT'O TIPaBa» M KOIJIa 3TO MOHATHE MOXHO KCIIOJIb30BaTh B €ro coOcTBeHHOM 3HaueHun? [1o
HaleMy MHEHUI0, KOHIIETIIMIO IOBEHAILHOTO MIPpaBa COCTAB/ISIET KOMILIEKC MPABOBBIX UJICH, TIOIXO/IOB
Y Hay4HBIX BO33PEHUH, 00pa3yIOIIUX OCHOBY IIPABOBOIO PErYJIMPOBAHMS BCEH COBOKYITHOCTH OOIIIe-
CTBEHHBIX OTHOIIIEHUH C yYaCTHEM HECOBEPIIEHHOJIETHHUX,, OTPAKAIOIIMX OCOOEHHOCTH X ITPABOBOTO
pCFyJII/IPOBaHI/IH, O6YCHOBJICHHI)IC nux BO3paCTOM M1 BBIIIOJIHAEMBIMU MU COLIUAJIBHBIMU pOJIHMI/I, a
TaKKe METOIOJIOMMYECKYI0 OCHOBY M3y4eHHS BCEW COBOKYITHOCTH MPOOJIEM, KaCalOIMXCsI [IPABOBOTO
peryJMpoBaHUst OTHOIIICHUH MEX/y HECOBEPIIICHHOJIETHUM U OOIIECTBOM, BKJIIOYAs TOCYIapPCTRO.

10 0000IIEHHOE OIpe/ie/IeH e KOHIETIMH I0BEHAIBHOTO ITPaBa HYK/IAeTCS B KOHKPETH3AIIUH.
I[aHHyIO KOHIICIIIIWIO MOXXHO ITOHUMATh B ABYX 3HAYCHUAX, CaMbIM TE€CHbBIM 06pa30M, HpaKTI/IquKI/I
Hepa3pbIBHO CBSA3AHHBIX MEK/Iy COOOM, HO BCE e OTHOCHTEJIBHO CAMOCTOSITEIIbHBIX. BO-nepaulx, 3TO
KOHIIETIISI TPABOBOTO PETYJIMPOBAHMS BCEI COBOKYITHOCTH OOIIECTBEHHBIX OTHOIIEHUH C y4acTHeM
HECOBEPIIEHHOJICTHUX, MTPEACTABIISIONIAs COOOM CUCTEMY MTPABOBBIX M HEMPABOBBIX MICH, JICKAIIUX
B OCHOBEC HpaBOBOFO per.HI/IpOBaHI/IH ITUX OTHOHIGHHﬁ, CI/ICTeMy IIoAX010B K UX HpaBOBOMy perJII/I-
POBAHUIO, BKJIIOYasi HOPMOTBOPYECKYIO M IPABONPUMEHHUTEIBHYIO MPAKTUKY. Bo-8mopulx, 3T0 cO0-
CTBCHHO Hay‘IHaH KOHIICIIINA, IIOHUMacEMasd KaK CUCTEMa Haqube BO33peHPII7I Ha BECb KOMIIJICKC

22 Hoas (unocodekas sunuknonenus. B 4 1. /Mucruryr dpunocodun PAH; HanmonansHeIi obmiecTBeHHO-HayYHbIH (poHT. T.
4. M.: Msicnb, 2001.

2 Cnupxun A. I'. OcHoBbl punnocopuu. M.: [lonutuszpar, 1988.
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MPABOBBIX MPOOJIEM KU3HH HECOBEPIIIEHHOJIETHUX B OOIIIECTBE, CUCTEMa OLIEHOK, METO/IOB, TIPHHIIH-
TIOB, 1IeJIed U 3a7a4 MX U3Y4eHHs, BKJI0Yas U3yUeHre TIOIXO0/I0B K UX PEIICHHUI0 CO CTOPOHBI 3aKO-
HOZIaTesIsl U MPaBOIIPUMEHUTENEN, OLEHKY 3(P(PEKTUBHOCTH MPABOBOTO PErYJIMPOBAHUST YKAa3aHHBIX
OOIIECTBEHHBIX OTHOIIEHHH U T. II.

Kak Ham mpejcraBisiercsi, ocoOy0 BaXXHOCTh ISl pa3pabOTKK OOIIel TeOpUU I0BEHAJILHOTO
MpaBa, a TaKKe A7 Hy K] TPAKTUKH, B YACTHOCTH JIJIs1 CO3/1aHMSI I0BEHAJIbHBIX I0PUINYECKIX TEXHO-
JIOTHA, TIPEACTABIISIET KOHIETIIHS I0BEHAJIBHOTO TpaBa B NMEPBOM €€ 3HAUYSHUH, TO €CTh KOHIICIIIUS
MIPaBOBOTO PETYIMPOBAHMSI OTHOILIEHUH C y9aCTHEM HECOBEPIIIEHHOIETHUX C YUETOM UX BO3PACTHBIX
0COOEHHOCTEH U CrielpUKU UX POJICBOTO MoBeieHns. UTo KacaeTcss COOCTBEHHO HAyYHON KOHIIETI-
[I1H, TO TIPY BCEH ee 3HAUMMOCTH ISl U3yUeHUsI KOMIUIEKCa IIpo0JieM, BOSHUKAIOIIMX B OOIIECTBE U
roCy/1apCTBe B CBS3U C (DOPMHUPOBAHMEM MOAPACTAIONIETO MOKOIEHH S, BPSIL JIM MOXKHO TPEIOKUTD,
BO BCSIKOM Cllyyae Ha JaHHOM 3Tarne pa3paOOTKU 3TOM CTOPOHBI KOHIIETIIMY IOBEHATBHOTO TpaBa,
KaKylo-T100 0co0yI0 CHCTeMY MPUHIIMIIOB, METO/IOB U OIIEHOK, KOTOPbIE CYIIECTBEHHO OTINYAJIHCH
OBl OT TOTO, YTO yXke BBIPA0OTAHO U ampOOWPOBAHO B IOPHCHPYAEHIIMU, BKIIIOYAS OOIIYI0 TEOPHUIO
MpaBa U OTPAC/IEBbIE IOPUINIYECKUE HAYKH.

MO3XHO JHITh 00paTUTh 0cO00E BHUMAaHUE Ha HEOOXOIMMOCTh MCTIONb30BAHUS TIPH N3yUYECHUH
9TUX MPOOJIEeM JaHHBIX B 00J1aCTH OMOJIOTMH, OCOOEHHO JETCKOW 1 TOIPOCTKOBOW (PU3HOJIOT MY, TICH-
XOJIOTHH, COIMOJIOTUH, MEAUIMHBI, TICUXUATPUN M JIPYTHX €CTECTBEHHBIX M 'YMaHMTApHBIX HayK,
MPEAMETOM KOTOPBIX SIBJISIOTCSI TPOOJIEMBI KU3HEIEATeTbHOCTH HecoBepieHHoneTHUX. [1o ykazaH-
HBIM TPUYUHAM B JAHHOM pazjesie padoThl 0c000e BHUMAHUE COCPEJOTOUSHO Ha KOHLIETIIIUH 0Be-
HAJILHOT'O TpaBa KaK KOHIIENIIMYU MPABOBOTO PEryJIMpPOBAHMUS OTHOILIEHUH C yJacTHeM HeCOBEpIIIEH-
HOJICTHUX.

dyHnameHTaNbHAs TEOpeTUYecKasl cXeMa BKJII0YaeT B ceOsi MCXOOHbIC MPUHIIMITBI, 3aKOHBI,
CMBICJIO00pasyIolye KaTeropuy 1 noHsATHsi. Kak n3BecTHo, B OCHOBE MTPABOBOTO PETYJIMPOBAHUS TOU
WJIM WUHOU TPYNIThl OOIIECTBEHHBIX OTHOIIEHUH JIeXkKaT OCHOBOIOJIAralole UCXOTHO-HOPMaTHBHBIE
MIPaBOBBIE MJIEU, KOTOPbIE TPUHATO OTHOCUTH K NIPUHIIMIIAM TpaBa (B 3aKOHOIATENILCTBE TOJOOHBIE
HOPMBI-TIPHHITUITBI IPUHSATO Ha3bIBaTh OCHOBHBIMU Havyajiamu). KakoBo ke COOTHOIIEHHE TPUHIII-
TIOB TIpaBa ¥ KOHIIETIIIMY MPABOBOTO PETYIMPOBaHMS OOIIECTBEHHBIX OTHOIIEHUM, €CITH TO U IPyroe
MpeJIaraeTcsi CYNTaTh OCHOBOM KX MTPABOBOIO PEryJIMpOBaHuUsA?

JlymaeTcsi, 4TO NMPUHIMITBL MpaBa, Oylb TO OOIIENpaBOBbIE, MEKOTpPACIEBbIE, OTpacjeBbie
WM JIOKAJIbHBIE, O€3YCIIOBHO, SIBJISIOTCSI OCHOBHBIM JIEMEHTOM HAay4YHOW KOHIIEMIIMH, B YACTHOCTH
KOHIIETIIIUM TIPABOBOTO PEryJIMPOBAHMUSI OTHOIIEHHUI C Y9aCTUEM HECOBEPIIEHHOTIETHUX, €€ SIIPOM.
OnHako KOHIEMIMS MPAaBOBOTO PEryJIUPOBaHMS OOIIECTBEHHBIX OTHOIIEHWH BKJIIOYaeT B cels,
MOMHUMO TIPUHIIMIIOB, TaKXKe HEeJI W 3a/1a4M, XapaKTep U CTeleHb MHTEHCUBHOCTU MTPAaBOBOTO pery-
JIMPOBAHUSI, €r0 METOIBI U CIIOCOOBL.

[TpuHIMNIaMU IPABOBOTO PETy/IMPOBAHUS ONPEIeIeHHON IPYIIThl OOIIECTBEHHBIX OTHOIIEHUH,
TaK k€, KaK 1 MPUHIIMIIAMY [1PaBa B LIEJIOM, SIBJISIIOTCS TIPABOBBIE UJIEH, SIBHO, TO €CTh B BUJIE HOPM-
MIPUHITUTIOB, JTUOO HESBHO — B CKPHITOM (MMIUTUIIMTHOM) (DOpMe — 3aKperuieHHbIe B HOpMax IpaBa.
B T0 xe BpeMsi B HayUHYI0 KOHIIETIIIMIO PABOBOTO PETYJIMPOBAHUS MOTYT BXOAUTH TaK)Ke HENpaBo-
Bbl€ MJIEW, BHIPAKEHHbIE B MHBIX COIMAJBbHBIX HOpMax. Pasymeercsi, rpaHMIIBI MEXIy TPAaBOBBIMU
Y MHBIMH COIMATBHBIMU UIESIMU, JIEKAIIMMHU B OCHOBE TIPABOBOTO PETryJIMPOBAHMUsI OOIIECTBEHHBIX
OTHOILICHUH U COCTABJISIONIMMH €r0 KOHIETIIIHIO, SIBJISTIOTCS] BEChMa YCIIOBHBIMH.

HerpaBoBbie uien 1o BoJie rocyJapcTBa CTAHOBSITCS TPABOBBIMU, €CJTM OHM TTOJTYYaloT 3aKperl-
JieHre B HOpMax mpasa. [IpuMepoM MOTyT CIIyKUTh UJIeW TyMaHU3Ma, JOOPOCOBECTHOCTH U CIpa-
BE/IJTMBOCTH, KOTOPBIE yXk€ JaBHO M MPOYHO YKOPEHWJINCh B 3aKOHOJATENLCTBE U JIOKTPUHE Kak
0OIIeTTpaBOBbIE MPUHITUITEL. BO3MOKHA, KOHEUHO, Takke TpaHc(opMaliys MPaBOBLIX UEH B Herpa-
BOBBIE, O/IHAKO B COBPEMEHHOM POCCHICKOM OOIIECTBE MPOCIIEKMUBACTCS KaK pa3 MPOTUBOIOJIOKHAS
TEH/ICHIIWs1, YTO OOYCJIOBJICHO yTPATOi OBUIOr0 3HAUYEHMsI HEMPABOBBIX COIMAILHBIX HOPM: MOPaJIH,
HPABCTBEHHOCTH, PEJIUTUH, TIPABIJT OOIICKUTHS U T. T1.
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OO0 3TOM MOKHO TOBOPHUTH IPUMEHHUTENILHO K KOHIIETIIIMY I0BEHAJILHOTO MPaBa, XOT, Kak Oyzier
JOKa3aHo Jajiee, 3aKOHOATe b MPOSIBIISET MOAYaC Ype3MEPHYI0 OCTOPOKHOCTh B BOIIPOCE O TIPeood-
pa30BaHUM HETIPABOBBIX UEH B MPABOBbIE U IBHO OTCTAET OT COIMAJIBHBIX MOTPEOHOCTEH, UYTO MOXKET
MIPUBOIUTH M (PAKTHUECKU MPHUBOIUT K LIEJIOMY PsiTy HeONaronpusaTHLIX mocieacTBuid. [Ipumepom
MOXET CITyXKUTb BOIPOC O COOTHOILIIEHUH ITPAB HECOBEPIICHHOIETHUX, CKAXEM, B CEMbE U UX 00s13aH-
HOCTEH 10 OTHOIIEHHUIO K POAUTENSIM M IPYTUM WieHaM ceMbd. B JaHHOM ciydae 0oOIecTBO OXH-
JaeT OT 3aKOHOJATEIsI IOPUIMUECKOTO 3aKPETIEHHs] HEMPaBOBOW MIEW HPABCTBEHHOT'O JOJITA ITyTeM
TpaHchopMaIry ee B I0pUANIECKYI0 OOSI3aHHOCTb.

[IpaBoBOE perymupoBaHre OOIIECTBEHHBIX OTHOIIEHWH C y4acTHeM HeCOBEpPIIEHHOJIETHUX
OCHOBAHO Ha TeX OOIIENPABOBBIX U MHBIX (MEKOTPACIIEBBIX, OTPACIIEBBIX U JIOKATBbHBIX ) MPUHITAIIAX
npaBa, KOTOpbIE MPSIMO WA KOCBEHHO, B OOJIBIIEN WJIM MEHBIIEH CTEeNeHHU, HO 00s3aTeIbHO OTpa-
Kal0T OCOOEHHOCTH TIPABOBOTO PETYJIMPOBAHMS STHX OTHOIIEHUH. B 1aHHON paboTe MBI HE CTpEeMU-
JMCh pa3paboTaTh HEKWUI MCUEPIBIBAIONINN NIepeYeHb TaKUX MPUHIIMIIOB. DTOMY BOMPOCY CTOMIIO
OBl ITIOCBATUTH CIIELMAJILHOE VMCCIENOBAHUE, €CJIM ObI 9TO OBLIIO BOOOIIE BO3ZMOKHO, OJHAKO MOXHO
3apaHee NMPOrHO3UPOBATh €r0 Pe3YJbTAT: MOKATYH, MPAKTUIECKU BCe OOLIETTPABOBbIE TPUHIIUTIBI 1
MIPUHIIMIIBI JIIOOOH OTpaciy Mpasa, 3a HeOOIBIIMM UCKJIIOYEHUEM, MOKHO CUMTATh IPUHIIMIIAMU 0BE-
HaJILHOTO TpaBa.

Mpi craBuim miepes; codoi Oosiee CKpOMHBIE U OoJiee peasibHble 3a/1a4U: BBIICIUTH JIUIIbL Te
MIPUHIIMIIBI TIPaBa, KOTOPHIE, M0 HAIIUM OLIEHKaM, B HAaMOOJIbIIeH CTENEeHH OTPaXaloT OCOOEHHOCTH
MIPaBOBOTO PEry/IMPOBAHMS OOIIECTBEHHBIX OTHOIICHUH C y4aCTUEM HECOBEPIIIEHHOIETHUX U TIOTOMY
SIBJISIIOTCS] COCTaBHBIM 3JIEMEHTOM KOHIIETIIMY I0BEHAILHOTO MpaBa. B yacTHOCTH, K TAKUM MPUHIIU-
1aM OTHOCSITCS:

— npunyun 2ymarrocmu. Kak oO1ienpaBoBoil MpUHIMI OH (DaKTHUECKH TPOHU3bIBAET HOPMBI
Bcex Oe3 MCKJIOUeHMs OTpaciield MpaBa, HauMHasi OT CEMEWHOro MpaBa, B KOTOPOM 3aKperlieHbI
npaBa JeTel, peaan3yeMble OyKBJIBHO C TMEPBBIX THEW MX KU3HM, U 3aKaHYMBasi HOPMaMH TeX
oTpacieil paBa (aIMUHUCTPATUBHOTO, YTOJIOBHOTO, YTOJOBHO-TIPOIIECCYaIbHOTO, YTOJIOBHO-UCTION-
HUTEJILHOTO), B KOTOPBIX COZIEPKATCSI HOPMBI O I0PUIMYECKON OTBETCTBEHHOCTH HECOBEPIIIEHHOJIET-
HUX.

— Ilpunyun pasronpasusi demeii, HEAOMYCTUMOCTY MX JUCKPUMHUHAIMU TI0 PACOBOMY, Halld-
OHAJILHOMY, TTOJIOBOMY, SI3IKOBOMY TPH3HAKaM, MO MPOUCXOXKICHUIO (pOKIeHNEe B Opake UM BHE
Opaka), o COLMATBLHOMY TOJIOKEHHIO, TI0 PEJIMTMO3HBIM YOSKACHHAM, a TaKKe B 3aBUCUMOCTH OT
MeCTa MMPOKKUBaHUSA, KYJbTYPHOU Cpe/ibl U IIP. DTOT NPUHLIMII, 3aKperIeHHbIH B cT. 19 Koncrutyimu
P® nns kaxoro venoBeka, paBHBIM 00pa3oM Kacaercs aeteid. He nuiiiHe OTMETHTh, UTO Ujiest paB-
HOIIpaBUs AeTei Obl1a chopMymupoBana ere B [lekmaparmu mpaB pedernka 1959 roga Kak mpyHITHIL
paBeHCTBa JAeTeil.

— Ipunyun 2ocyoapcmeennoti noodepxcku (4. 2 cr. 7 Koncruryumu P®) u 2ocyoapcmeen-
nout 3awumet (4. 1 c1. 38 Korcrurynuu P®) demcemea kak ocodoro pusmueckoro, pusronorunye-
CKOTO, TICUXOJIOTMUYECKOTO, COIIMAIBHOTO U, KaK HaM TPE/ICTABIISETCS, TPABOBOTO COCTOSIHUS Yeo-
BeKa B niepuo] ot poxaeHus 10 18 set. Xorsa Koncturyius PO nipsmo He niperycMaTpuBaeT oXpaHy
JETCTBa, OJIHAKO, MO HAIeMy ITyOOKOMY yOEkIEeHHIO, €r0 TOCylIapCTBEHHAsi OXpaHa Kak JesiTellb-
HOCTb TOCYIApCTBA IO NIPEIOTBPAIEHUIO HETATUBHBIX (PaKTOPOB, BIUSIONIMX Ha HOPMAJIbHOE Teue-
HHE Teprojia JEeTCTBA, MOAPa3yMeBaeTCsl, YTO TO3BOJISIET HAM B JAJIbHEHIIIEM TOBOPUTH O TOCyIap-
CTBEHHOW MOJJICPKKE, OXPaHe U 3aIUTe JEeTCTBA, KaK O KOHCTUTYLIIMOHHOM NPUHIIUIIE I0BEHATBHOTO
npasa.

Ha nar B3r71s111, rocyapcTBEHHAsI OXpaHa IETCTBA BHIPaKaeTCs B ClieAyIolieM: 1) B OCyIIecTB-
JIEHUH COIMAIbHO-9KOHOMHUYECKHMX, OPraHU3aIIMIOHHBIX W MTPABOBBIX Mep, HAMPaBJIEHHBIX Ha OOPLOY
C JETCKOM CMEPTHOCTBIO; 2) B AEATEIbHOCTH, HAIPaBJIEHHON Ha MpeJoTBpallleHUe IPexkIeBpEMEH-
HOT'O B3pOCJIeHUsI peOeHKa, TO €CTh Ha COKpallleHHe Meprojia JeTcTBa. B 9ToM cMBbICie MOKHO TOBO-
puTh 00 OXpaHe IMpaBa yejoBeKa ObITh PEOEHKOM B T€UEHHE BPEMEHH, OTBEIEHHOTO OOIIECTBOM U

19



. Komrektun ABTOPOB. <<KOHLL€IIL[MH IOBEHAJIbHOI'O IIpaBa C()B]’)GI\IGHH()ﬁ Poccun»

rOCY/IapCTBOM C YUETOM IPUPOIHBIX OCOOEHHOCTEH ero (PM3NIECKOro, ICUXUIECKOTO U COLUATIBHOTO
CO3pEBaHUS.

B acnekre cka3aHHOro BakKHeMIlee 3HaYEHUE JOJKHO MPUAABAThCsl OXpaHe MOJI0BOU HEIpU-
KOCHOBEHHOCTH peOeHKa, a TaKKe ero OXpaHa OT BCSAKOTO POAA SKCIUTyaTalu: (PU3NIECKor, B TOM
YHClie TPYAOBOM, CEKCYalbHOM, SKCIUTyaTallid TBOPUYECKHUX CIOCOOHOCTEH ONapeHHOro pedeHKa u
T. I

B cootBeTcTBUM ¢ Ha3BaHHBIMU KOHCTUTYLIMOHHBIMU HOPMaMM rOCyJapCTBEHHAas OIAEPIKKA,
OXpaHa 1 3allMTa JIETCTBA OCYIIECTBJISIETCS OHOBPEMEHHO C TOCY/IapCTBEHHOU MOAJEPKKOM, 0Xpa-
HOH ¥ 3alIUTON POAUTEIbCTBA (MAaTEPUHCTBA M OTLIOBCTBA) M B paMKax ceMbu. CeMbsi 1J1s1 peOeHKa
SIBJISIETCS] €CTECTBEHHO-OMOIOrMUYeCKOl (KPOBHOPOJICTBEHHAS CEMbsI) JTMOO NCKYCCTBEHHO CKOHCTPY-
MPOBAHHOH (3ameniaioniasi ceMbsi) cpeioi ero ooutanuss. OQHAKO 3TO HE 3HAYMT, YTO MO CMBICITY
Koncruryuuu P® rocynapcrBeHHas noaaepkKa, OXpaHa v 3allyTa IeTCTBa HEBO3MOKHA U HE JOJIKHA
OCYLIECTBIISITHCS BHE paMOK ceMbH. [109TOMY B paBHOM Mepe OXpaHSII0TCS U 3alUILIAI0TCS KaK caMo
AETCTBO B MpeAIaraeMoil HAMHM WHTEPITPETAIK STOTO MOHATHS, TaK U TpaBa U UHTEPEChl peOeHKa,
HaXOJSIIErocsi BHE CEMbU: HAlICHHOTO peOeHKa, POIUTENIN KOTOPOTO HEU3BECTHBI, peOSHKa-CHPOTHI,
BOCITUTBIBAIOIIETOCS] B OPraHU3alluy sl AeTeH-CUPOT U JeTel, OCTAaBIIMXCS O0e3 MOoneYeHus! poiu-
TeJel, peOeHKa-MHBAINA, IIOMEIIEHHOTO B OPraHU3aliy CUCTEMBI 3/[pABOOX PAHEHU S HJTH CHCTEMBI
COIMAJILHOM 3aIMThI HACEJICHU s, a TAKKe OeCIPU30PHOrO peOeHKa.

— Tlpunyun eécemepHoll U YCUNEHHOUE OXPAHBL U 3AUUMbL NPAE U 3AKOHHLIX UHIMEPECO8 HeCo-
eeputenHonemHux. BolpaxkeHne «BCEMEPHOW» O3HavaeT JeHCTBYIOIIEN BO Bcex cdepax U Mpearo-
Jlaraolei mpruMeHeHHe BCero KOMIUIEKca HeOOXOAMMBIX Mep. BripakeHne «yCHIeHHOH» O3HaYaeT
BBICOKYIO CTETIeHb MHTEHCUBHOCTU MPABOBOTO BO3/IEMCTBUS HA BOZMOXKHBIX I PEaJIbHbIX IpaBOHa-
PYLIUTENEH.

— Ilpunyun npuopumema npaé u 3aKOHHLIX UHIMEPECO8 HECOBEPULEHHONENHUX NepPed 83POC-
AbIMU, UX OXPAHBL U 3auumbl. JJaHHBIA IPUHLIMT Y€TKO c(pOPMYIMPOBAH B CEMEIHOM, TPYJOBOM, B
OIpEJEICHHOW CTENIEHN — B YTOJIOBHOM IIPaBe, OIHAKO UMEIOTCS] HESICHOCTH B BOIIPOCE O TOM, JEi-
CTBYET JIM OH B I'PaXXJAHCKOM IIpaBe U B KAKOW CTEIEHHU.

— Ipunyun cnpagedausocmut, BECbMa 3HAUUMBIH 151 (POPMUPOBAHUS JINYHOCTH HECOBEPILEH-
HOJIETHETO, C YYeTOM TOTO, YTO B CHJIy BO3PACTHBIX OCOOEHHOCTEH (TIOIPOCTKOBBIN U IOHOIIECKHIA
MaKCHUMaJI3M) HECOBEPIIIEHHOJIETHUE OCOOEHHO OOJIE3HEHHO pearupyioT Ha JIoOyi0 HecrpaBeJiu-
BOCTb.

— Ipunyun dobpocosecmrocmu. 1o HEMOHSATHBIM MPUYMHAM OH He yKaszaH B cT. 5 CK P®
Cpeiy MPUHLMIIOB, KOTOPHIMU JOJKEH PYKOBOJCTBOBATHCS MPABONPUMEHUTENb MPU PUMEHEHUN
AHAJIOTWH TIpaBa, XOTs Ujesi JOOPOCOBECTHOCTH SIBJISIETCS] OCHOBOIOJIATAoIIeH Mpy (hOpMUPOBAHUA
JIMYHOCTU HECOBEPIIEHHOJIETHETO, B TOM YKCJIE U MPEXKJE BCEIO B CEMbE, MOCKOJIBKY MPOU3BOAHBIM
OT Hee SIBJISIETCS] IPUHIIMI HEJJOMyCTUMOCTH 3JI0yMOTpeOIeHs] CBOMMMU IPaBaMH, KOTOPBIM B HACTO-
siiee BpeMsi UMEHHO B OTHOIIIEHHM HECOBEPIIEHHOJETHUX B OOIIECTBE U TOCYIAPCTBE MPHIAETCS
pelaoiee 3Ha4yeHue.

— I[Ipunyun npuopumema cemelinozo0 60CNUMAHUS HECOBEPULEHHONeMHUX . [JaHHBII TIPUHLIUI
ykazad B jeuictByomieM CK P® B kauecTBe OHOIO U3 OCHOBHBIX Ha4aJl CEMEMHOIO 3aKOHOAATEITb-
crBa. Ha neficTBMM JaHHOTO MPHUHIMIIA OCHOBAHO OTHO U3 CTEPXKHEBBIX MpaB peOeHKa — ero MpaBo
KUTh U BOCIIUTHIBATHCSA B ceMbe. JleiicTBUEe TaHHOTO MPHHIMIIA MPEKPaIaeTcsi ¢ MpuoOpeTeHneM
HECOBEPIIIEHHOJIETHUM TIOJTHOW TPakAaHCKOM JIeeCIIOCOOHOCTH.

TakoBbl OCHOBHbIE IPUHIIMIIBI IOBEHAJIBHOTO MpaBa, KOTOPbIE OJHOBPEMEHHO JIEMCTBYIOT Kak
OOIIEeTIPaBOBbIE MPUHIIUITH JTMOO KaK MPUHIIMIIBI COOTBETCTBYIOIIMX OTpaciei mpaBa. OHAKO SBHO
HE Y4TEeHbI 3aKOHO/IATEJIEM U COOTBETCTBEHHO HE 3aKpeIlIeHbl B HOPMax IpaBa JIpyrue BecbMa LieH-
Hble 17151 (POPMUPOBAHHUSI JIMYHOCTH HECOBEPIIEHHOJIETHETO MPABOBBIE MJIEW, KOTOPBIE MOIJU Obl
TOTOJTHUTh YMCJIO OTPACJIEBbIX MPUHIMIIOB U OJHOBPEMEHHO IEpe4YeHb NPUHIMIIOB I0BEHAJIBHOTO
npasa. llenecoobpa3Ho MpOUIUTIOCTPUPOBATH BHICKA3aHHOE CYKJIEHHE HEKOTOPBIMH MTPUMEpPaMHU.
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Kazanock Ob1, cTONb BaXHBIH 17151 (POPMUPOBAHUS IMYHOCTH HECOBEPIIEHHOIETHETO TPUHIIUI
MpaBa, KaK MPUHIMI pa3yMHOCTH, ISHCTBYIOIIHMIA B TPaKIAHCKOM IPaBe, TAKKe IOIKEH ObITh BKJTIO-
YeH B KOHIIEMIIMIO I0BEHAJIbHOro npaBa. OIHaKO MPeCTaBIseTCs], YTO JaHHBINA MPUHIAI HU C COLH-
QJIBHBIX, HA C TICUXOJIOTMYECKUX, HU C TPABOBBIX TMO3UIMN HE OTPaXaeT OCOOEHHOCTEW JIMYHOCTU
HecoBepieHHoIeTHero. HarnpoTus, 3akoHOaTE b COBEPILIEHHO CIPABEAINBO YUUTHIBAET, K IIPUMEPY
B cT. 26 'K P®, HEBO3MOXHOCTh JEUCTBUS JTAHHOTO MPHUHIIUTIA B TIOJIHOM 00beMe MPUMEHHUTETEHO
K HECOBEpILIEHHOJIETHUM B Bo3pacte oT 14 1o 18 net, He roBops yke 0 MaJIOJETHUX. DTa MO3ULUS
3aKOHOfAaTeN sl BIpaxkeHa B 11. 4 c1. 26 'K P®, cornacHo koTopomy eecrnocoOHOCTh HECOBEPIIIEHHO-
JIETHETO, B YaCTHOCTH I0PUANYECKAst BOZMOKHOCTh CAMOCTOSITENIBHO PACTIOPSIKAThCSI CBOMMH JI0XO-
JaMH, MOXeT OBbITh OrpaHIueHa MIMEHHO TI0 PUYHHE «Ie(PUIMTa» Pa3yMHOr0 MOBEJECHUSsI, 00YCIIOB-
JIEHHOTO €T0 BO3PaCTOM.

C apyroii CTOpOHBI, B COBpeMeHHOUM Poccru 3akoHOIaTe b, CKopee BCero BIOJIHE OCO3HAHHO,
YTO Ha3bIBAETCSsl, BHMMAs TOJIOCY BCEr0O MUPOBOTO COOOIIECTBA 3a MpaBa JIETei, BBIOIHSS TPUHSI-
ThIe Ha ce0s1 MeXAyHAPOIHbIE 0053aTENIbCTBA U AETATBHO 3aKPerUisisl paBa HECOBEPIIIEHHOIETHHX, a
TaKkKe BO MHOTHX CITy4asiX — FApaHTUU MX peasTM3alliy, sIBHO OCTaBJsieT Oe3 BHUMAHUS U0 aJeK-
BaTHOTO COOTHOIIICHUSI TIPaB ¥ 00S3aHHOCTEN JIMIHOCTH TIepe]l CeMbE, TOCYIapCTBOM U OOITIeCTBOM
B 1I€JIOM, KOTOpasi B JOKTPUHE PACIIEHMBAETCS B KAUECTBE MPHHIIUIA TPaBa U HEPEAKO BbIpakaeTcs
Kak MPUHIMI «OajaHca MpaB U 0O0SI3aHHOCTE».

Bpsin mu Hy)kaaeTcsl B IOKa3aTenbCTBaxX UAes O SIBHOM Bpene sl (POPMUPOBAHUS JTMYHOCTH
pa3daTaHCUPOBAHHOCTU TIPaB U OOS3aHHOCTEW B JIIOOYI0 CTOpoHY. OOIEN3BECTHO, UTO eciu Oec-
npasue opMupyeT pada, TO OTCYTCTBHE 00sS3aHHOCTEN JIMYHOCTH YPOIYET ee eBa JIM He OoJblle,
TIOCKOJIBKY B Hell (hOpMHpYeTCs 9yBCTBO BCEIO3BOJICHHOCTH U «TO3UIIUS Jlappbl», reposi U3BECTHOTO
npousBeieHuss A. M. T'opbkoro. Takoii monxod K mpaBoBOMY PEryJMpPOBAHMIO OTHOUIEHUH C yya-
CTHEM HECOBEPIICHHOIETHUX, Oe3yCIIOBHO, HAHOCUT UM OCOOBIN YPOH, B 0COOEHHOCTH B OOCTaHOBKE
YCUJIGHHOM MpOTaraHibl UX MpaB U MOJTHOTO YMaTYMBaHUs 00 0OSI3aHHOCTSIX.

Bbi10 OB IBHOM OIIMOKOM 1 HECTIPABEAJIMBOCTBIO 10 OTHOIIEHUIO K 3aKOHOZIATEINIO YTBEPKIe-
HHE O TOM, 4TO B COBpeMeHHOM Poccuu y HecoBepIIeHHONIETHUX BOOOIIE OTCYTCTBYIOT KaKue-JIu00
opuaYeckre 00s13aHHOCTH. OIHAKO MPH MX PeryIaMeHTAlIMK CO CTOPOHBI 3AKOHOATENSI TIPOCTIEKH-
BaeTCs, KaK yXke 0TMeUasioch, Ype3MepHasi, COBEPILEHHO HEOITpaBAaHHasi OCTOPOXKHOCTD. B syuriem
CIyvae Takve OOSI3aHHOCTH 3aKPETUISIOTCS KaK MpaBa B3POCIIbIX YYACTHUKOB COOTBETCTBYIOIIMX Ipa-
BOOTHOIIEHH, 4TO, BIIPOYEM, MIMEET MECTO KpaiiHe peako. MlHoraa oHM mpocTo nmoapa3symMeBaioTcs,
OJIHAKO BPsiJl I MOKHO CEPhE3HO MOJIaraTh, YTO HECOBEPIIEHHOJIETHHUI CIIOCOOEH «pas3rajiarb» To,
YTO 3aKOHOZAATENb MMEJN B BUJLY, OCOOEHHO MPHU OTCYTCTBUM COOTBETCTBYIOIIECH TOATOTOBKH M XKeJla-
HUS Y3HATh O CBOMX OOSI3aHHOCTSIX. B Xysrem ciydae HOpMbl 00 005S13aHHOCTSIX HECOBEPIIIEHHOIET-
HUX 3aKOHOJATeJIeM JIake He MPEAIoaraioTcs, YTO OTHIOAb He SIBJISIETCS] PEIKOCTHIO.

Pazymeercs, B ileMOKpaTHUeCKOM OOIIECTBE, TeM Oojiee — B TPAaBOBOM T'OCYIApCTBE, KOTOPHIM
Poccuiickas ®epeparms npoBosriacuia ceds B ¢T. 1 KoHcTUTyum, coBepiieHHO HeOonpaBJaHHbIM
SIBIISIETCS] «JIOOOBOE», UMITEPATUBHOE MPEANMCAHNE [Tl TMIYHOCTH aKTUBHOTO OOSI3BIBAIOIETO TIOBE-
JEHMSI, YTO Ha3bIBaeTCsl, Ha KaXJoM Imary. [IosToMy B OTHOIIEHWH B3pOCJIbIX YJIEHOB OOIIECTBA,
0COOEHHO €CJT OHM MIMEIOT I0CTATOYHO BHICOKUI KYJIBTYPHBIN U 00pa30BaTeIbHBIN YPOBEHbB, BIIOJTHE
JOCTATOYHO IMPEAyCMaTPUBATh UX 00S3aHHOCTH Yepe3 HaJesIeHHe APYroro cyobeKTa MpaBoOTHOIIIE-
HUSI COOTBETCTBYIOIIUMH TpaBaMu. B JOTOBOPHBIX KOHCTPYKIIMSIX, HAIIPOTUB, OMUCHIBAIOTCS JIUIIH
00SI3aHHOCTH KaXI0W CTOPOHBI, YTO MOAPA3yMEBAET COOTBETCTBYIOIIME MPaBa JIPyroro KOHTpareHTa
10 JIOTOBODY.

OpnHako CyIIecTBYeT HEMaJio NMPABOOTHOLIEHH, B KOTOPHIX BIIOJIHE OIPaBAAaHHBIM SIBIISIETCS
MMEHHO 3aKperieHrue aKTUBHOTO 00s13bIBaHMsl. [lymaeTcs, UTo B COBPEMEHHBIX YCIOBUSIX TAKOM CIO-
co0 MPaBOBOTO PEryJMpOBaHUS IOKEH MPUMEHSIThCS, pa3yMeeTcsl, He TOTaJIbHO, OIHAKO J0CTa-
TOYHO MIMPOKO (6€3yCTIOBHO, B pa3yMHBIX Ipezenax ). OCHOBHBIM NPEMSATCTBUEM IPUMEHEHHSI TAKOTO
crioco0a MpaBoOBOTO PEryJIMPOBaHUsI B OTHOIIEHUM HECOBEPIIEHHOJIETHUX MPUHSATO CUUTATH TO, UTO
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B IIPUHIIMIIE 32 HEUCIIOJHEHNE WIIM HEeHa yIexallee UCTIONHeHre 00sI3aHHOCTEH 3aKOHOM WJTH JIOTO-
BOPOM JIOJKHBI TIPEyCMaTPUBATLCS IOPUINYECKUE CAHKIIUK; TOJIbKO B 3TOM ClIydyae Ty WM MHYIO
00SI3aHHOCTb MOKHO CUHMTATh I0PUIUIECKOM.

Bo3noxeHnue Ha HeCOBEPIIEHHOJIETHIX OTBETCTBEHHOCTH 32 HEMCIIOJTHEHUE UMU, CKaxkeM, 00s1-
3aHHOCTH 3a00TUTHCSI O CBOMX POAUTENSIX, MJIAJIIUX OpaThsiX U CeCTpax M T. I. MPOTHBOPEYMIIO
Obl IPUHIIMITY TYMaHHOCTU U ObUTO OBI SIBHO HE MOHATO MUPOBBIM cooOmecTBoM. OHAKO, KaK yke
OTMEYaJIOCh, B COBPEMEHHBIX YCIOBUSX, KOTJJa AEHCTBIE MHBIX COIMAIBHBIX HOPM ITOJTHOCTHIO TIapa-
JIM30BAHO WJIM SIBHO OCJIa0JIeHO, MPABO JIOJKHO, HACKOJIBKO 9TO BO3MOXKHO, BOCIIOJIHUTH MPOOEJIH B
COIMAIBHOM PEryJIMPOBAaHMH OOIECTBEHHBIX OTHOIIEHHUI ITyTeM MPUMEHEHHsI ClIoco0a aKTUBHOTO
00sI3bIBaHMSI HA YPOBHE JEKJIAPATUBHBIX HOPM, HE 00s13aTe/IbHO CHaOKas MX I0PUIMUECKUMHU CaHK-
[USIMH, TIO KpaiiHel Mepe, B OTHOIIEHNH HeCOBEPIIIEHHONIETHHX.

Uro KacaeTcsi HeTIPaBOBBIX KATEropuid, KOTOPbIE JOJIKHBI OBITh YUTEHBI ITPU ITPABOBOM PEryJIu-
POBaHMH OTHOIIEHUH C YYaCTHEM HECOBEPIIEHHOJIETHHX, TO K MX YKCITy OTHOCSITCS, HA HAIl B3TJISI,
KaTeropvy BO3pacTa M COIMATBHBIX POJIEH, BHIIIOIHSEMbIX HECOBEpIIEHHOIETHUMU. O0a yKa3aHHBIX
(bakTOpa OMKHBI YUUTHIBATBCSI B COBOKYITHOCTH, YTO M MIMEET MECTO, CKaXeM, B YTOJIOBHOM, YIo-
JIOBHO-TTPOIIECCYAIBHOM, TPYJOBOM, CEMEHOM U TPk JAHCKOM IIpaBe.

Bospacm y4uTBIBaeTCA, 60-nEpviX, KaK KPUTEPUH, MO KOTOPOMY MPOBOOUTCS Tpaaalyis
Pa3IMUHBIX TPYMI HAceIeHus, AuddepeHIranus pa3IuyHbIX KaTeropuil MOJIOAEKH; B0-8MOPbIX,
BO3PACTHbIE OCOOCHHOCTH PA3IMYHBIX TPYMIT HECOBEPIIEHHOJNETHUX YUUTHIBAIOTCA NPU UX AU(-
(depeHImamy Ha KaTeropuy MajloJIeTHUX U HECOBEPIIEHHONETHUX B IPaKIaHCKOM TIpaBe, AJIs pa3-
rpaHUYeHNs] CyOBEKTOB YIOJIOBHOM OTBETCTBEHHOCTH B YIOJIOBHOM TIpaBe, MPH YCTAHOBJICHUH B
YTOJIOBHOM IIpOIiecce OCOOSHHOCTEW TPOM3BOCTBA CIICACTBEHHBIX ICUCTBHIA U CyIeOHOTO PacCMOT-
PEHUs 10 JieflaM C YYacTHeM HEeCOBEPIIEHHOJETHHUX IMOJ03PEBAEMBIX, OOBUHSEMBIX, MMOACYINMBIX,
MOTEPIIEBINX U CBUETeNel. Pa3mmuHblil BO3pAaCT HECOBEPIIIEHHOJIETHUX YUUTHIBACTCS TAKXKE B TPY-
JOBOM TIpaBe IMpu orpeaeieHnd cep AesTeIbHOCTA HECOBEPIIEHHOJIETHUX PA3IMYHBIX BO3PACTOB,
a TaKe MpU YCTAHOBJIEHUH OCOOEHHOCTEW 3aKJTI0UEHNs] C HUIMU TPYAOBOTO JIOTOBOPA.

AKIIEHT B PaBOBOM PETYJIMPOBAHUM OTHOIIIEHUH C yYaCTUEM HECOBEPIIIEHHOJIETHUX JIe/IaeTCsl
TaK)Ke Ha COUUANbHBIE POAU, KOTOPHIE B JaHHBI MOMEHT MPUCYIM TeM WA WHBIM HECOBEpIIEH-
HoseTHUM Jinnam. OcoOble Mephl 10 OXpaHe W 3alUTe WX MpaB YCTAaHABIMBAIOTCS, K IPUMEpPY, B
CeMeHOM IpaBe (HeCOBEPIIIEHHOJIETHHE AETH, SIBJISIONINECS B TO K€ BpeMs HECOBEPIIEHHOJIETHUMU
POIUTEIISIMHI); B YTOJIOBHOM ITPOIIECCE YCTaHABIMBAETCS, KaK YK€ OTMEYaJIoCh, Pa3IMuHOE MTPABOBOE
TIOJIOXKEHHUE /IS PA3IMYHBIX YYACTHUKOB MPOLIECCa; B TPYAOBOM IPABE TAKKE MOKHO BHIIETUTH HECO-
BEPIIEHHOJIETHUX PAOOTHUKOB M HECOBEPIIEHHOJIETHUX paboTOIaTeNNeH, XOTsI Obl HA JOKTPHUHAILHOM
YPOBHE, NMOCKOJIbKY 3aKOHOJATEIbCTBO HE BBIIEISIET KAKUX-JIMOO CYIIECTBEHHBIX Pa3IMuMil MEKI1y
B3POCIIBIMH ¥ HECOBEPIIEHHOJIETHUMH paboTOIATENISIMU. YUeT BO3pacTa M COUAIBHBIX POJIed HeCco-
BEPIIEHHOJIETHHUX MO3BOJISIET TOBOPUTH 00 UX OOIIEM U CIIEIUAJIbHOM IPABOBOM CTaTyce, XOTs IIPH-
MEHHUTEIBHO K OOIIeMy MPaBOBOMY CTaTyCy JIMYHOCTH BCE HECOBEPIIEHHONETHUE, KaK Obl OHM HU
i depeHIPOBAIUCEH, 00IAIAI0T CIIEIMATLHBIM IIPABOBBIM CTaTYCOM.

Uro kacaetcs yeneli npagoeozo pezynuposarisi OTHOIIEHUH C y9aCTHEM HECOBEPIIEHHOJICTHHX,
TO MOXHO FOBOPHTD O TJIABHOM, KOHEUHOM, a TaKke OMvkaiimux 1essx. [1o HalmeMy MHEHMIO, IJ1aB-
HOM 1IeJTBI0 TIPABOBOT'O PETYJMPOBAHUSI STUX OTHOIICHUH SIBJISIETCS] OXpaHa U 3alliTa MMPaB U 3aKOH-
HBIX MHTEPECOB HECOBEPUICHHOJETHHUX, YTO OJHOBPEMEHHO MOKHO PACIIEHMBATh U KaK TMPUHIIUI
I0BEHAJIHOTO MpaBa. KOHEUHO! 11eJIbl0 MPaBOBOIO PEryIMpOBaHUs yKa3aHHBIX OTHOILEHWUN SIBJIS-
ercsl, Kak HaM KaXeTcsl, CO3[JaHue HaJIeKaluX YCJIOBUN Ui (DOPMHUPOBaHMS JTMYHOCTH HECOBEP-
IIIEHHOJIETHUX, /17151 TIOATOTOBKY MX K TOJIE3HOM JIESITEIbHOCTH U ISl €€ OCYILIECTBIICHUSI.

TakoBbI OCHOBHBIE TTOJIOKEHHST KOHIIETIIMY I0BEHATLHOTO TpaBa, KOTOpble OYIyT KOHKPETU3HU-
POBaHBI M Pa3BUTHI B MOCIEAYIONIMX I71aBaX padOThl. BO3MOXKHO, UTO yKa3aHHBIE MOJIOKEHUS WM
HEKOTOpbIEe U3 HUX SIBJISIOTCS] CIOPHBIMH, HECOBEPIIIEHHBIMY, HE JJO KOHIIa apryMEHTUPOBAHHBIMU U
T. 11. [ToHATHO, YTO padoTa HaJl KOHIIEMIIMEH I0BEeHAILHOTO TTpaBa JIAHHOW MOHOTrpaduu He 3aBepiia-
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ercst. OJJHaKO GECcCrOpHO, YTO CleJIaH elle OJUH IIar B pa3padoTKe TEOpPUH I0BEHAJIBHOTO MpaBa 1
B Pa3BUTHHU €0 JOKTPUHBI.

§ 5. IOBeHaJILHOE MIPABO KAK MAaCCHUB MPAaBOBbIX HOPM,
ero MecTo B cucTeMe npaBa coBpemMeHHoi1 Poccun

Kak B 0011ieii Teopyu 1pasa, Tak U B OTPACIIEBbIX IOPUIMIECKUX HAYKaX yXKe JABHO U IIPOYHO
YKOPEHUJIACh MO3UIIUSI, COIIACHO KOTOPOI OTpaciieBast CAMOCTOSITENTBHOCTh COOTBETCTBYIOIIETO HOP-
MAaTHBHOI'O IPABOBOTO MACCHBa ONPEIENSIETCS [0 HAJIMIMIO 000COOICHHBIX MTPeMeTa i METOa Ipa-
BOBOT'O PEryJIMPOBAHKSI COOTBETCTBYIOIIEH IPYIITHI OOIIECTBEHHBIX OTHOILCHHH, XOTS CITPABE/TUBO-
CTH pajiy CJIe/lyeT OTMETHTb, YTO JAJICKO He BCE aBTOPHI MOJIArAloT, YTO €AMHCTBO MPeMeTa M MeToa
BO BCEX CITy4yasiX XapaKTepu3yeT Ty WM MHYIO OTpaciib rpasa.?* OHM OTMEYaIoT, 4TO «...eCJH Tpa-
BOMEPHOCTb CYIIECTBOBAHHSI I0BEHAIBHOM MOJIMTUKU M I0BEHAIBHOTO 3aKOHOIATENIbCTBA MPAKTHYE-
CKH MaJIO K€M OCIIAPUBACTCS], TO B TIO3UIUSIX OTHOCUTEIIHHO 11eJIeCOO0Pa3HOCTH I0BEHATIBHOIO IPaBa
KaK CaMOCTOSITEJIbHOM OTPACIIM POCCUICKOTO MpaBa OYEBUICH PACKOJ CPEIU MPEICTABUTENIeH psina
CMEKHBIX OTpaclie mpasa».2>

Yo ke TpecTaBisieT coO0M I0BEHAIBHOE MPABO C MO3UIIMI MecTa B CUCTEMe TpaBa BOOOIIe
U P® — B yacTHOCTH: PAaBOBOW MHCTHUTYT, MOJOTPACb MIPaBa, UCKITIOYUTENIBHO MACCHB IPABOBBIX
HOpM 0e3 COOCTBEHHOTO MeCTa B CUCTEMe MpaBa, OTpacib 3akoHoAaTenbeTBa? KakoB xapaktep 00b-
eMHEHUs HOPM B 9TOM IPAaBOBOM OOpa30BaHMM, KaKMe Hayasla B HEM MPeoOsIaaloT, MOXHO JIH
YTBEPKAaTh, YTO TAKOE OObEIUHEHHE SIBJISETCS KOMILUIEKCOM, OOBEIMHSIOIINM HOPMbI Pa3TMIHOM
OTPAaCIeBON MPUHAJIICKHOCTH UM CAMOCTOSITENIbHBIM IIPABOBBIM 00pa30BaHUEM, OCHOBAaHHBIM HE Ha
NPUHIIUIIE KOMILIEKCa, a CYIIECTBYIOLIUM Hapsijly ¢ IpYrMMH 6a30BbIMU oTpaciisivu npasa? Ho Bo3-
MOJKHO, YTO MOKa 3TO TOJIbKO OTPACIb 3HAHWIA, HAYYHOE HAIpaBlieHHe, (hOPMHPYIOIIeecs: B CAMOCTO-
ATEJBHYIO IOPUANYECKYIO HAyKy?

Ha Bce 311 BOnpoCkl HEOOXOIMMO JIaTh OTBET, YTOOBI BEIPAOOTATh €IMHBIA MOIXOM K OIpere-
JICHUIO TIOHSTHSI IOBEHAIBHOTO ITPaBa U €ro MeCTa B CHCTEME POCCHICKOTO MPaBa, MOCKOJIbKY HAyYHO
000CHOBaHHOE CTPYKTYpPHUPOBAaHUE CHUCTEMbl HOPM I0BEHAIBHOTO IPpaBa BO MHOIOM OyET CHoco0-
CTBOBAaTh COBEPIICHCTBOBAHHUIO POCCHICKOTO 3aKOHOJIATEILCTBA O HECOBEPIICHHONETHUX. AHAJIO-
TUYHbIE TPOOJIEMbl BOSHHKAIOT B OTHOIICHUH JPYTHX MOJOOHBIX TIPABOBBIX 00pa30BaHMM, B OCHOBE
CHCTEMBI KOTOPBIX JIeXKAT He PEeMET M METOJ Pery/IMpOBaHus OOIECTBEHHBIX OTHOIIECHHUH, a UHBIC
KPUTEPHU: OCOOBIN CYOBEKTHBI cOCTaB, crenuduyeckas cdepa AEATENBHOCTH U T. N. Takumu
NPaBOBBIMU OOBEIMHEHHUSIMH, KaK U3BECTHO, SIBIISIOTCS OAHKOBCKOE, TPAHCIIOPTHOE, MEUIIMHCKOE,
00pa3oBatesbHOe, CIIOPTUBHOE, KUIIUIIHOE, TOProBOe, KOCMUYECKOe, NH(POPMAIIMOHHOE (KOMITBIO-
TepHOE) MPaBo U Jp.

Barsina Ha nmooOHbIe MpaBoBble 00pa30BaHKsI KaK HA KOMIUIEKCHBIE OTPACIIM MpaBa mpHiep-
’KUBAIOTCS] MHOTHE TIPECTABUTENIM OTEUECTBEHHON I0PHANYECKON HAYKH, 3aHUMAIOIIUECs] UCCIIe0-
BaHMEM JIaHHOTO [TPABOBOTO sIBJICHUs1. BMecTe ¢ TeM yKa3aHHBIH TOAXOJ SIBJISICTCS] OHUM U3 CaMbIX
CIIOPHBIX. DTO CBSI3aHO C TEM, «4TO CKa3aTh CO BCEH OINPEIENICHHOCTBIO, SIBIISIOTCS JIU KOMILIEKC-
HbIE OTPACIIU CTPYKTYPHBIMH KOMIIOHEHTAMH CUCTEMBI IIpaBa UM BXOIAT B CUCTEMY 3aKOHOJIATEb-
CTBa, B HACTOSIIIIEE BPEeMsI He MIPE/ICTABIISIETCS] BO3MOXXHBIM BBUJLY TOTO, UTO JJAHHBII BOIIPOC TpeOyeT
NABHENIINX UCCIISI0BAHUI U MIPEIIONaraeT NepecMOTP YCTOSIBILIMXCS TPEICTABIICHUI O KPUTEPHSIX
OTpPACJIeBOrO YWICHEHHsI TipaBax» .26

JlmtesibHOE BpeMst OTeYeCTBeHHAs IPABOBasi HayKa He JIOIyCKalla CyIIeCTBOBAHMU I KOMILIEKC-
HBIX OTpacyiell TpaBa, MoJjarasi, YT0 CHCTeMy MpaBa 0Opa3yloT MCKJIIOYUTEIBHO CAMOCTOSITEIIbHBIC

% Bonee noapoGHo cM.: FOBeHasbHOe MmpaBo: yueOHuk 1uist By3oB /Tlox pea. A. B. 3apsieBa, B. 1. Mankosa. C. 11.
25
Tam xe.

% Pasysaes H. B. [1paBoBas cucteMa U KpuTepuu oTpacieBoil audgepentmanuu npasa // IIpasosenenue. 2003. Ne 3. C. 31-55.
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(mpodpuupyIoIIe U crielaIbHbIe) OTPaciu. BriepBble KOMIUIEKCHBIE IIPAaBOBbIE 0Opa30BaHust ObUIN
paccMoTpeHbl MPUMEHUTENBHO K cTpaxoBanuio B. K. Paiixepom.?’

[TpoGiemMa KOMIUIEKCHBIX OTpaciel paBa UMeeT Kak MPOTUBHUKOB, TAK U CTOPOHHUKOB. Tak,
E. A. Kupumosa, oTpunias Hamure B CUCTEME MpaBa KOMILIEKCHBIX OTpaciel, OTMEYaeT, 4To Kaxk-
J0i OTpaciy MpaBa MpUCYIIA CBOsI (DYHKIIMsI, CBOM PEKUM IPABOBOTO perynupoBanusi. OnHa U Ta
’Ke HOpMa He MOXeT OMHOBPEMEHHO PEeryJIMpoBaTh JJBa Pa3IMIHBIX BUJIA OOIIIECTBEHHBIX OTHOIICHUI
Y 3aKJII0YaTh B ceOe JjBa pa3IMYHbIX METOJA MPABOBOTO peryiupoBaHusi. IMeHHO MO3TOMY OHO U
TO XK€ MpEeANUCcaHre He MOXET ObITh OJIHOBPEMEHHO BKJIIOYEHO B JIBE PA3IMYHblE OTPACiId IpaBa.
OCoOeHHOCTBIO CUCTEMBI TIpaBa SIBJISIETCS TO, YTO BXOASIIUE B €€ COCTaB OTPACH, OyayuH B3aMMO-
CBSI3aHHBIMHM, He TyOJIHMPYIOT, 2 B3AMMHO UCKJIIOUAIOT IPYT JIpyra.Z

O. A. KpacaBuuKoB oTMeYaJl, YTO TO3UIIMS CTOPOHHUKOB YKa3aHHOW MJIEM — 3TO CMeIlleHUe
TIOHSTHI «CHCTEMa MpaBa» M «CHUCTeMa 3aKOHOAATENbCTBA». « KOMIUIEKCHBIE OTpaciu MpaBa CyTh He
OTpAC/IH TpaBa, a MPOU3BOJILHO, UCXOMs U3 TeX WM JPYrUX COOOpakeHHi, CyObEKTUBHO ChOpMHU-
POBaHHBIE TPYIIIBl HOPM TpaBa, MPUHAIJIEKAIINE OTASIBHBIM OTPACISIM CHCTEMBI IIpaBa B IIEJIOM,
MO0 KOHKPETHBIM MHCTUTYTaM JTaHHOW KOHKPETHOM OTPAC/H MpaBa B YaCTHOCTH».>

B. II. I'pubGanoB yTBepXkaa, YTO CYIIECTBOBAHME KOMILIEKCHBIX OTpaciieidl mpaBa BOOOIIE
HECOBMECTUMO C OOBEKTHBHBIM XapaKTEPOM CHUCTEMBI Mpaga. >

Hapsiny ¢ npoTMBHUKamMU Uziest O CyIIeCTBOBAHMH KOMILIEKCHBIX OTpacyiell mpaBa Bceraa uMesia
Y CTOPOHHUKOB.*! KOMITJIEKCHO# OTpaciibio MpaBa cunTaiach CHCTeMa (a Ipy COMOCTABJICHUH C OTPac-
JIbIO TIpaBa — HAJCUCTEMA MJIM TIOJICHCTEMA) MPABOBBIX HOPM, KOTOpPBIE HAXOASTCS B OPraHMYECKOM
eIMHCTBE, CO3/1aBasi, TAKMM 00pa3oM, HOBYIO MTPABOBYIO PeabHOCTh, M PETYIMPYIOT OTHOIICHUS B
Kakor-moo mmpokont cepe. KomruiekcHbIe OTpaciiv mpaBa MPU3HABATIMChH BTOPUYIHBIMU 00pa3o-
BaHMSIMU B COBETCKOH MpaBoBo# cucteMe. [IpeMeT KOMIUIEKCHOM OTpaciv mpaBa paccMaTpUBasICs
MHave, YeM IpeIMEeThl OCHOBHBIX OTpacieil mpaBa U He TpedoBal 0cOOOro MeTosia M MeXaHM3Ma
perympoBaHus. 32

KoHrernus KOMIUIEKCHBIX OTpaciiei rmpaBa pa3padaTbiBaiach ee CTOPOHHUKAMU B JIBYX Bapu-
anTax. CoriacHo nepgomy eapuarmy, OTHAM U3 nipeacTaButesneit koroporo siisiercs 0. K. Tomcroit,
CHCTEMa MpaBa CKJIAbIBAETCS TIOTHOCTHIO M3 OCHOBHBIX OTpaciieit. [TocKobKy yske BOIeIIue B HUX
HOPMBI B OIIPE/IeJIEHHOM CBOEM COYETaHUU 00Pa3yIoT U KOMIUIEKCHBIE OTPACIIH, TIOCTIEAHNUE HUKAKOTO
MecTa B CUCTeMe TpaBa He 3aHUMaloT.* JIaHHbIN MOAXO/ HaM MPEACTABIISIETCS CIIOPHBIM, TIOCKOJIbKY
OTpacib IpaBa He MOXET He 3aHMMAaTh KaKOro-mOo MecTa B cuctemMe TpaBa. Ecim ke Takoe ciy-
YUTCA, TO 9TO HOBOC HOPMATHBHOE O6pa3OBaHI/Ie HYXHO MMEHOBATh KaK-TO MHAYC.

CormnacHo émopomy eéapuarmy, CUCTeMa TpaBa 0Opa3yeTcsi U3 MEepBUYHON CTPYKTYpBI, Kyaa
BXOZISIT OCHOBHBIE OTPAC/M, ¥ BTOPUYHOU CTPYKTYpbl, 0Opa3yeMoil KOMIUIEKCHBIMH OTpaCIsIMH.
3/1ech KOMITJIEKCHBIM OTPACIISIM HAXOJHUTCSI MECTO B CUCTEMe IIPaBa, HO He B TIEPBUYHOM, 2 BO BTOPUY-
HOH ee CTPYKType. B 3THX oTpacisx mpOUCXOIUT COBMEIIEHHE HEKOTOPBIX HOPM MEPBUYHON CTPYK-

2 o
7 Ha npumepe crpaxoBoro mpasa B. K. Paiixep oTMedart, 4o COBETCKOE CTPAXOBOE MPABO CIIATASTCS M3 ABYX COCTABISIONINX —
IpaXkIAaHCKO-TIPaBOBOI M (PMHAHCOBO-TIPaBOBOH yacTy. Ha ocHOBaHMM Uero oH cienall BBIBOJ, UTO B €AMHON CHCTEMe ITpaBa BhIIeNs-
I0TCS [IBa THIIA MPABOBBIX OTpaciiell: OCHOBHbIE M KOMIUIEKCHBIE, ¥ UTO K IOCJIEJHUM ITOMUMO CTPAXOBOTO ITpaBa OTHOCSTCS TaKXke
TpaHcnopTHoe 1 kumiHoe. CMm.: Paiixep B. K. O61mecTBeHHO-UCcTOprUYecKre THIB cTpaxoBanust. M.-J1.: zn-Bo AH CCCP, 1947.C.
190-194.
3 Kupumosa E. A. TIpaBoBO# HHCTUTYT: TIOHATHE U BUIBL: yiueOHoe nocobue / [Tox pen. Y. H. Censikuna. Caparos, 2000. C. 8.
» Kpacasuuros O. A. Cuctema npaBa U cucTeMa 3akoHoaatesbersa // TIpaBoepenue. 1975. Ne 2. C. 63.
3 o
on pubanos B. I1. I1ytn pa3BUTHS COBETCKOrO X035licTBEHHOI0 3aKkoHofarenbcTBa // IlpaBosenenue. 1975. Ne 6. C. 45.

3 o

'310 ne CITy4aifHO, MOCKOJIbKY JIaHHAsl MJesl OTPakasa MPOLECC 3aMEHbl YACTHOTO MpaBa MyOIMYHBIM B PEryJIMPOBaHUM SKOHO-
MHYECKUX OTHoOLIeHHH. TeopeTnueckoe 000CHOBAHHUE MACIITAOHOTO IPUMEHEHHUs1 aIMMHUCTPATHBHO-ITPABOBOTO HHCTPYMEHTAPHSI B
cepe UMYIIECTBEHHOro 000pOTa OCTABAJIOCh B COBETCKOE BPEMSI OJHUM U3 BaKHEHIIMX BOIIPOCOB MPABOBOIT JIOKTPHHBI.

32 Anexcees C. C. Crpykrypa coserckoro npasa. M.: YOpuna. mur., 1975. C. 193.

33 Mompoduee em.: Toacmoii FO. K. O TeOPeTHUECKIX 0CHOBAX KOAU(UKALIAH IPAKJAHCKOrO 3aKOHOIATEbCTB // TIpaBoBeeHye.
1957. Ne 1. C. 42-56.
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TYpbl C HEKOTOPBIMU HE BMEUTAIONIMMUCS B Hee CBOCOOPa3HBIMU MPHEMaMH MPABOBOTO PEryIvpo-
BaHMs.>* B ciydae mocieayomero HakoIIeH!sI TAKUX MPUEMOB JI0 YPOBHSI KAYECTBEHHOTO CKavyKa
KOMILJIEKCHAsI OTPACIb U3 BTOPUYHOM CTPYKTYPhl TPAaHC(POPMUPYETCSI B IEPBUYHYIO. >

B ocHOBe BTOporo BapraHTa JIEKUT, HA HAlll B3[JI51]], KOHCTPYKTUBHAS MBICJIb O TOM, YTO CTPYK-
TYpPHBIE MO/Ipa3IeJIeH s CUCTEMBI ITPaBa HE MOTYT OBbITh 3AMKHYThI UCKJIIOUUTEIIBHO B PAMKaX MepBUY-
HOM, OOIIENPUHSATON CTPYKTYPHI JICJICHUs ITpaBa Ha OTPAC/IU, HHCTUTYThHl ¥ HOPMBI,*® U CyIIlECTBYeT
BTOPUYHOE [IeJICHUE, BI3BAHHOE MOTPEOHOCTSMY MPAKTUKU U TMPHUBOJSAIIEE K HAUTMYUIO B CHCTEME
MpaBa BTOPUYHBIX KOMITJIEKCHBIX MEKOTPACIEBbIX HOPMATHUBHBIX 00PA30BAHMIA.

Heo6xonumo nmets B Buy cienymoinee. [IpuHumasi Bo BHUMaHue TOT (aKT, YTO XOTS MBI TIOJI-
HOCTBIO paszzenseM Touky 3peHust C. C. AniekceeBa O CIIOKHOUN NEPAPXUUECKON CTPYKTYPE CUCTEMBI
MpaBa, BKJIIOYAIOIIEH KaK EpPBUYHbIE, TAK U BTOPUYHBIE IIPABOBbIE 00Pa30BaHus, M BCJIEACTBUE TOTO
B CHCTEeMe TpaBa TMOsIBJISIOTCS HOBBIE MPAaBOBbIe 0O0Opa30BaHMsI, HA HaIll B3IJIsiI, ObLIO Obl OoJiee mpa-
BWJIbHBIM BOOOIIIE OTKA3aThCsl OT MOHSATHSI KOMIUIEKCHOW OTPACH MpaBa M 0OpPAaTUTHCS K TOMCKY
MHBIX (POPM CYIIIECTBOBAHHSI BTOPUYHBIX MTPABOBBIX 0OPA30BAHUIA B CUCTEME TIpaBa.

[NepBruHbIe MPaBOBbIe OOPA30BAHUS PACTIONIOKEHBI B PAMKAX IJIaBHOM CTPYKTYPHI B CHCTEME
npaBa ¥ SBJISIOTCS ee CTePXKHEM, B TO BpeMsl KaK paccMaTprBaeMble TIPaBOBble 00pa30BaHuUsI HAXO-
JST CBOE MECTO BO BTOPUYHOM crielinpuIecKol CTPYKTYpe, «HaclauBalolencs» Haj riaasaoi. [pen-
CTaBJISIETCS], YTO TAKUE BTOPUUHBIE CTPYKTYPbI HEJIb35 MIMEHOBATh OTPAC/IsIMU 1paBa, TaKk Kak OHU HE
001aJaI0T yKa3aHHBIMU OOIIENPU3HAHHBIMU KPUTEPUSIMU OTPACIH TpaBa: celupuIecKuM mpeame-
TOM U METOJIOM, a IPABOBbIE HOPMBI, 0Opa3yoIue MOJ0OHbIE CTPYKTYPHI, SBJISIOTCS Pa3HOOTpacie-
BBIMHU.

B cBsI3M ¢ HESICHOCTBIO OTHOCUTENIBHO MTPUPOBI TMOIOOHBIX MPABOBBIX 00pa30BaHUN HEKOTO-
pble yUeHble MPUXOSAT K BHIBOIY O J€BaJIbBAIIMU MOHATHUS «OTPACIIb ITPaBa» Ha COBPEMEHHOM 3Tare
pa3BUTHUS opuaAnYecKoil Hayku. B wactHoctuy, B. I1. Mo3onuH nonaraer, 4To B HacToslIliee Bpems
BO3MOHOCTb CO3/IaHMS1 €JMHOTO MOHATHS OTPACM MIpaBa OKa3ajach YTPaueHHOU, MOCKOJIBKY OHO
HACTOJIbKO JI€BAJIbBUPOBAJIOCH, YTO MM I10 CYILECTBY HEBO3MOKHO IOJIb30BaThCs B MPAKTUUECKUX
uessax. B cBsA3U ¢ 3TUM OH NpejiaraeT UCrojb30BaTh KATETOPUIO «BETBb [1PABa».

KommenTupys mpoGiemMy AeBaibBalliy MOHATHSI OTPACIH TpaBa Mo CYIIECTBY, HYKHO 3aMe-
TUTb, UYTO B CBSI3U C PACHPOCTPAHEHUEM UJEU O KOMIUIEKCHBIX OTPAC/IsX M TeM, YTO B HACTOsIIEe
BpeMs yxke (pakTuuecku Jodasi mpaBoBasi OOIIHOCTh KOMILUIEKCHOTO XapaKTepa MUMEHYETCs KOM-
TUIEKCHOM OTPAaCIIbIo MpaBa — JaHHast MpooiemMa AeHCTBUTENBHO cyiecTByeT. OHaKO AyMaeTcs, YTo
HET HeOOXOIMMOCTH 3aMEHSTh MOHSITHE «OTPaciib MpaBa» Ha WHOE, B YACTHOCTU «BETBb IPaBa».
[pexcraBiisieTcst BIONMHE MPAKTUYECKU MTPUTOAHON TOYKA 3PEHHMSI, UTO STU 00Opa30BaHUS MIPE/ICTaB-
JISIIOT COOOM He KOMIUIEKCHBIE OTPACIH MPaBa, a CIOKHbIE KOMILJIEKCHbIE MEXOTpaceBble (PYyHKIHO-
HaJIbHBIE MTPABOBbIE MHCTUTYTHI U UX OOBEJUHEHNUS.

ITO NoCIeIHee CY:KAECHUE MOTHOCTHIO IPUMEHUMO K KaTerOpuH I0BeHaIbHOTro Ipasa. [1o aToi
MIPUYMHE Bl JIU MOKHO (I10 KpailHE! Mepe Ha COBPEMEHHOM 3Tarie pa3BUTHS I0BEHAJILHOTO I1paBa)
COMJIACUTBCS C YTBEPXKICHUEM aBTOPOB YKa3aHHOTO yUeOHMKA O HAJTMUMH OTPACIIEBOM CAMOCTOSITENTb-
HOCTH I0BEHAJILHOTO TpaBa, KOTOPOE OIpeAeNsieTcsl CIeAYIONMM 00pa3oM:

«lOBeHasbHOE TIPAaBO — 3TO KOMIUIEKCHASI OTPAC/b OTEUYECTBEHHOW CHUCTEMBI MpaBa, 0O0bEIH-
HSIOIIAs IOPUINYECKUEe HOPMBI, PETYJIUPYIOIIHe OOIIeCTBEHHbIE TPAaBOOTHOIICHHUsI, OTHOM U3 CTO-
POH KOTOPBIX KaK MUHMMYM BBICTYaeT peOeHOK (I0BeHATbHbIE IPABOOTHOIIEHHUS); (DOPMHUPYIOIIast
[IPAaBOBOM CTAaTyC HECOBEPIIEHHOJIETHEIO KAaK yYaCTHUKA 3THX MPaBOOTHOUIEHUH; YCTaHABIMBAIO-

*n pubarog B. I1., Hogpgpe O. C. IlyTu pa3BUTHS COBETCKOTO XO3SIICTBEHHOTo 3akoHonartesberBa // [paBoBenenue. 1975. Ne 6.
C. 45-55.

35 Anexcees C. C. Vkas. cou. C. 221.

36 [TpruriHa COCTOUT B TOM, YTO ITPOUCXOAUT NOCTOSTHHBIM MPOLIECC pa3BUTH S, MOAEPHU3ALMU U MOAU(UKALIMY CYIIECTBYIOIMX U
BO3HHKHOBEHH I HOBBIX OOIIIECTBEHHBIX OTHOLICHUI, HYX/IAIOIIMXCS B CHIELM(HYECKOM IIPABOBOM PEryIMPOBaHHUH, KOTOPOE HE BCeria
MOXHO «YJIOKUTh» B IEPBUYHYIO, YCTOSIBUIYIOCS CTPYKTYPY JeJIEHHs CUCTEMBI TIpaBa.
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111as1 MEXaHU3MBI IIPAaBOBOM 3aIlIUTHl HECOBEPILLIEHHOJIETHUX, A TAKKe ONpeAeaonas MoJHOMOYUS U
MIPUHLUIIBI JESATEBHOCTH CUCTEMbI OPIaHOB U YUPEeKICHUI, HAlIPAaBJIEHHON Ha peaIM3alivio U OXpaHy
MpaB ¥ 3aKOHHBIX MHTEPECOB HECOBEPIIEHHOJIETHUX (OPraHOB I0BEHAJIBHOM IOCTUIINN )». 3

He ocranaBnuBasich Ha HaJMYMU B JIaHHOM OIpEJEJIEeHUH LIEJIOrO psiia SIBHBIX JIOTMUECKUX
OIIMOOK, OTMETHM JIMIIIb €T0 I0PUINIECKYI0 XapaKTepucTUKy. CTpemiieHre 00beIMHUTh B KAYeCTBe
MpeIMeTa OTPACIT TpaBa Bce OOIIECTBEHHbIE OTHOIICHU S, UTHOPUPYS MTPU STOM XapaKTep X MPaBo-
BOTIO PEryJIMpOBaHusl, IPUBOAUT, KAaK HAM MPEJICTABISAETCS, K IPSIMO MPOTUBOIIONOKHOMY: K BHIBOLY
O HEBO3MOKHOCTH M HELeJIECOOOPa3HOCTH JIaTh YHUBEPCAIBHOE OMpe/ie/ieHue I0BEHATbHOrO IpaBa
KaK CaMOCTOSITEJILHOW OTpaciu Mpasa. B HacTosiiee Bpemsi, TAaKMM 00pa3oM, TIOKa HET JOCTAaTOYHBIX
OCHOBaHMI CUMTATh I0BEHAJIBLHOE MPABO CAMOCTOSITEJIbHOW OTPAC/IbIO MTPaBa UM OTPACIIBIO 3aKOHO-
JATeJIbCTBA, IMOCKOJIBKY YKa3aHHBIE [TPABOBBIE HOPMBI pa3IMyHbI [0 CBOEW OTPAC/IeBOM MPUPOIE U
pa3MelleHbl B HOPMATHBHBIX IPABOBBIX AKTaX, OTHOCSAIIMXCS K Pa3IMYHBIM OTPACIISIM 3aKOHOAATEITb-
crBa. B crucreme npaBa P® oHO siBiIsieTCs1 BTOPUYHBIM CTPYKTYPHBIM HOPMaTHBHO-TIPABOBBIM 00pa-
30BaHUEM, «HACIAMBAIOIIMMCS» Ha TJIABHBIE CTPYKTYPBI: KOHCTUTYIIMOHHOE (B cCaMOM OOIIEM BUJIE),
rpaskIaHCKOE, TPakIaHCKO-TIPOLIECCYalIbHOE, CEMEHOe, TPYI0BOE MPaBO, MPABO COIMATIBHOTO 0dec-
MeYeH!s1, aIMUHUCTPATUBHOE, YTOJIOBHOE, YTOJIOBHO-IIPOLECCYAIbHOE, YTOJIOBHO-UCIOIHUTEIBHOE
MPaBo, Yero He OTPUIIAIOT AaBTOPHI HA3BAHHOTO y4eOHUKaA. S

HeBo3MOxHO TakXke COIrnacuThCsl ¢ YyTBEPKIECHUEM O TOM, UTO «IOBEHAJIBHOE MPABO KaK KOM-
TUIEKCHAs1 OTPaciib POCCUICKOTO MpaBa MPAaHUYMT C LIEJBIM PSIOM OTpaciiel mpasax».* 1o cyxae-
HUE MPSAMO MTPOTUBOPEUYUT ITPUBEAEHHOMY BBIIIE YTBEPKAECHUIO TEX e aBTOPOB O TOM, UTO HOPMBI,
perympyoinue oOIIeCTBEHHbIE OTHOIICHUS C YYaCTHEM HECOBEPIIEHHONIETHUX, Pa3MeIlleHbl B pa3-
JIMYHBIX OTPACIISX OTEUYECTBEHHOro NpaBa. OJJHaKO yKa3aHHBIE YUeHbIe a0COTIOTHO MPABbl B TOM, YTO
BCE 3TU HOPMBI U COfIepXkKalllie UX HOPMAaTHBHBIE ITPABOBBIE aKThl UMEIOT TEHJEHIIMIO HE TOJIKO K
i epeHImaIyy MpaBoBOro PeryIMpoBaHus B CUITy CYIIECTBEHHBIX pa3Inyuil B 00BbEKTax MpaBo-
BOTO BO3JEUCTBUS, HO M K MHTETPalliH, TaK KaK BCE OHHM PETYIMPYIOT OOIIECTBEHHbIE OTHOIIEHUS C
ydyacTreM OJHOM KaTeropru CyObeKTOB: HECOBEPIIEHHOIETHUX JIETEH.

SIBHO BbIpakeHHasl crielu(pUKa JTUYHOCTH HECOBEPIICHHOJETHEr0 CyObeKTa OOIIEeCTBEHHBIX
OTHOILICHUI HEe MOXET He HAJIOKUTh OTIeYaTKa OOITHOCTH KaK Ha CaMK OOIIECTBEHHbIE OTHOIIICHUS C
y4JacTHeM HECOBEPIIEHHOJIETHUX CYOBEKTOB, TAK U HAa PETYJIHMPYIOIIME UX ITPABOBbIE HOPMBI, UMEIO-
M€ B CHUTY YKaQ3aHHBIX TPUYMH HE TOJbKO OTIIMYMTENIbHbIE, HO U CXOAHBIE YePThl. DTO 0OCTOSITENb-
CTBO CO3/1a€T OOBEKTUBHYIO BOZMOXHOCTD ISl TIOCTETIEHHOTO (DOPMHUPOBaHMSI I0BEHAJILHOTO IpaBa
€CJIM HE B CaMOCTOSITENIbHYIO OTpacib IpaBa, TO, IO KpailHel Mepe, — B CaMOCTOSITEIbHYIO OTPACIIb
3aKOHOJATENIbCTBA U JJIs1 CO3/1aHUSI CUCTEMHOIO HOPMAaTUBHOTO IIPAaBOBOIO aKTa Ha ypoBHE (pene-
pasibHOTO 3aKOoHa TUMa FOBeHabHOTO Kofekca Poccuiickoit denepaiuu.

Hcxons u3 TpaUIMOHHOTO JeJieHHs TpaBa Ha OOBEKTUBHOE M CyOBEKTHBHOE, I0BEHAIBLHOE
MpaBO B OOBEKTMBHOM CMBICIE MOXHO OMPENeSTUTh KaK CUCTEMY IOPUANYECKUX HOPM, 0Opasyio-
IIUX CJIOXKHBIA KOMITJIEKCHBIH (DYHKLIMOHAJIbHBIA MEKOTPAC/IEBOM PAaBOBOM MHCTUTYT, PEJIAMEHTH-
PYIOIINIA TTPABOBOM CTATyC HECOBEPIIIEHHONIETHUX, YCTAHABIUBAOIINN (DOPMBI, CIIOCOOBI U TTOPSIIOK
OXpaHbl U 3alIUTH UX MPAaB U UHTEPECOB, PETYIUPYIONIUN OOIECTBEHHBIE OTHOICHUS C Y9aCTHEM
HECOBEpPIIEHHOJIETHUX. [JaHHOe HOPMAaTUBHO-TIPABOBOE 0Opa30BaHKe MOXKHO ONpENIeNUTh KaK Tpa-
BOBOU MHCTUTYT, HECMOTPSI Ha TO, YTO KaTErOPHsI «IIPAaBOBOM MHCTUTYT» TECHO CBSI3aHA C TIOHSITHEM
OTpac/Iv IpaBa v TPAJULIMOHHO IMPU3HAETCS €€ YaCThIO.

OpnHako 6eccriopHO, YTO MPABOBOW MHCTHUTYT OIpPEAENsieTCs TaKXkKe Kak CUCTEMa HOPM, pery-
JIMPYIOIIUX TPYIITY OTHOPOAHBIX OOIIECTBEHHBIX OTHOIIEHUH. [TockobKy B 00IIel Teopuu mpasa
CMELMAJILHO HE BBIIENISIOTCS KaTerOpyu IpeaMeTa U MeToJja IPaBOBbIX MHCTUTYTOB, TO 9TO KaK pa3 U

37 JOBenanbHOE mpaBo: yueOHUK s By3oB /Tlox pen. A. B. 3apsiea, B. [I. Mankoga. C. 13.
38 JOBenamsHoe mpaBo: yueOHuK s By3oB /Ilox pen. A. B. 3apsiesa, B. JI. Mankoga. C. 12.

3 Tam xe. C. 13.
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TMO3BOJISIET BBIAGNSITH B TIPABOBOW MHCTUTYT ONpe/esIeHHbII HOPMAaTUBHbIA MacCHB, UCTIONb3YS APY-
rve KpUTEepUH, B YaCTHOCTU CYObEKTHBI COCTAB OTHOIIEHUH, PEryJIUPYEMbIX COOTBETCTBYIOIIMMHU
HOpPMaMH.

JIaHHBII TIPaBOBOM WMHCTHUTYT SIBJSIETCS] KOMIUIEKCHBIM, TaK KaK BXOMASIIUE B HErO HOPMBI
PETrYJMPYIOT BCIO COBOKYITHOCTh OOIIECTBEHHBIX OTHOIIEHHUH C y4acTieM HecoBepiieHHoNneTHUX. OH
orpeziensieTcst Kak (PyHKIIMOHAIBHBIN ITOTOMY, YTO BCe 0Opa3yIollie ero MpaBoBble HOPMBbI, HE3aBH-
CHMO OT UX OTPAC/IEBOW MPUHAJIEKHOCTH, TTpeTHA3HAYEHBI JJ1s1 BBIIOJIHEHHU S OJJHOU U TOH ke (PyHK-
LM MpaBa — OXPaHUTEIbHOW (PYHKIIMM MMEHHO B OTHOIIIEHMM HECOBEPILEHHONETHUX. Pazymeercs,
3JIEeMEHT PEryJISITUBHOCTY HE MCKJII0YAETCS ¥ B TOM MTPAaBOBOM MHCTHUTYTE, HO, OE3YCIOBHO, IPe00-
JaaI0T OXPAHUTENIbHBIE HOPMBL. DTOT MHCTHUTYT SABISIETCS (PYHKIIMOHAIBHBIM TaKKe MOTOMY, UYTO
caMm 110 cebe OH He UMeJT Obl CUCTEMOOOPA3YIOIIEro 3HaUeHHS B CHCTeMe TpaBa v JCUCTBUTEIILHO HE
3aHMMaJ Obl B HEWl HUKAKOTO MecTa, ObUT ObI MPOCTBIM HAOOPOM MPABOBBIX HOPM, €CJIM OBl KaXaast
U3 HUX B OTJIEJIBHOCTU M BCE OHM BMECTE B3SThIC HE BHIMIOJIHSLIA Obl YKQ3aHHOTO MpeJHA3HAYCHUSI.

Uro kacaercsi CyObeKTMBHOTO MpaBa, TO Mbl UCXOIUM U3 TOTO, YTO 3Ty KATETOPUIO MPHUHSITO
MOHMMATh KaK MpaBo, MpUHAJJIeKalee KOHKPETHOMY cyObeKTy. [109ToMy ero CymiHocTh Helb3s
MIOHATH Oe3 yueTa crielipUKY MTPaBOOTHOIIEHHUH, KOTOPBIE MPEBPAIIAIOT AOCTPAKTHBIE IOPUANIECKUE
BO3MOKHOCTH KaK 3JIEMEHTbI COJIepKaHusI IPABOCIIOCOOHOCTH B KOHKPETHBIE CYOBEKTUBHbIC TIPaBa.
[To MHEHMIO aBTOPOB YIIOMSIHYTOTO YUeOHHUKa, «MOcyeiHee (MMeeTcsl B BULy I0BEHAJIbHOE MPaBOOT-
HolleHue. — A. P.) MOXKXHO ONpeaenTh Kak CUCTeMY OOIIECTBEHHBIX OTHOIIEHH, B paMKax KOTO-
PbIX HECOBEPIIIEHHOJIETHUI HaJesseTcsl CreiupUecKiMy CyObeKTUBHBIMU IPaBaMH M HECET 0CO-
Oble I0pUANYECKUe 00sS3aHHOCTH, MOCPEACTBOM KOTOPBIX OH CBSI3aH C JIPYrMMHU CYOBEKTaAMHU ITHUX
otHomeHui. CriennuKon I0BEHATBHBIX TPABOOTHOIIEHHIA SIBJISIETCS] BO3MOKHOCTh PeOCHKa yJacT-
BOBATh B HUX KaK HETIOCPE/ICTBEHHO (B JIMYHOM KOHTAKTE CO BTOPHIM CYOBEKTOM IPABOOTHOIIECHHUS),
TaKk ¥ ONOCPEAOBAHHO (HAIpUMep, Yepe3 3aKOHHBIX MPEJCTaBUTEIIEH); C OHOM CTOPOHBI, IIPU PEry-
JIMPOBAHUY TUX OTHOIIEHUI HECOBEPIIIEHHOJIETHUM YCTAaHABJIMBAIOTCS OIPE/ICIEHHBIE JILTOTHI (IIPH-
BWJIETUH), C IPYrOMl — CYKAlOTCSl WJIM PACHIMPSIOTCS HEKOTOpPBIE OOIIMe BO3MOKHOCTH Y4acTUsl B
COOTBETCTBYIOIIMX MTPABOOTHOIIEHUSIX €T0 CYOBEKTOB» . *0

OpnHako U3 3TOro CyXJEHHUsI BOBCE HE CIIE/lyeT, UTO B CHITY ClielIM(PUKNA HECOBEPIIIEHHOJIETHUX
KakK CyOBEKTOB ITPABOOTHOIIIEHHSI CAaMO MTPABOOTHOIIIEHNE, B KOTOPOM OHM YYaCTBYIOT, IPHOOpETaeT
HEUTO Ka4eCTBEHHO HOBOE KaK IS HUX CAMUX, TaK U JJIs1 B3POCTIbIX €ro y4acTHUKOB. [ToaTomMy Bpsiz
JIA IOITYCTUMO, Ha Halll B3IJIsI], TOBOPUTH O I0BEHAILHOM IIpaBe B CYOBEKTUBHOM CMBICIIE U COOTBET-
CTBEHHO O «CYObEKTHUBHBIX I0BEHAJIbHBIX TpaBax», He BKJIAJbIBasi B JAHHOE MOHSATHE OTTEHKA HEKO-
TOpPO# YcIOBHOCTH. JI1000€ MPaBOOTHOIIEHNE C YYaCTHEM HECOBEPIIEHHOIETHETO, e Pean3yeTcst
TO WIM WHOE MIpUHAJJIeKaIee eMy MpaBo, He yTPauMBaeT CBOEH MPUHAIJICKHOCTH K COOTBETCTBY-
IOIIEN OTpaciv MpaBa TOJIBKO IMOTOMY, UYTO €r0 YYaCTHUKOM SIBJISIETCSl OCOOBIN cyOBbeKT. [ToaTomy
CyOBEKTUBHOE MPaBO, MPHUHAJIEKAIEe KOHKPETHOMY HECOBEPIIIEHHOJIETHEMY JIMIYy B KOHKPETHOM
MPAaBOOTHOIIIEHUH, OCTAETCS IT'PaKIAHCKUM, CEMEHHBIM, TPYHAOBBIM U T. II.

«HOBeHaIbHBIMU» TTPABOOTHOIIEHUSIMA MOKHO Ha3BaTh JIMIIIb T€ OOIIECTBEHHbIE OTHOIICHUS
C Yy4acTUeM HECOBEPIIEHHONETHHUX, JJIs1 KOTOPBIX B COOTBETCTBYIOIIEN OTPACIH MpaBa CyIIeCTBYIOT
HOPMBI, CIIEIMAILHO TIPe/IHa3HAYEHHBIE /1J1s1 HECOBEPILICHHONETHUX. TakuM 00pa3oM, CyObeKTHBHBIE
MpaBa, BXOJSIIIKE B COCTAB OTPACIIEBBIX TPABOCYOBEKTHOCTEN HECOBEPIIIEHHONIETHHUX U peali3yeMble
B KOHKPETHBIX IIPABOOTHOIIEHUAX C UX YYacTHEM, MOKHO YCJIOBHO MIMEHOBATh KaK «CyObeKTHBHbIE
I0BEHAJIbHBIE TTPaBa».

Ecnu B cuity ’KU3HEHHBIX OOCTOSATENBCTB, MPSIMO YCTAHOBJICHHBIX 3aKOHOM (K TIPUMEpY, B CUITY
MpUOOpPETEHNsI HECOBEPIIICHHOJIETHUM B YCTAHOBJIEHHOM 3aKOHOM TOPS/IKE MOJHOM T'PpaXJaHCKOM
IeecriocOOHOCTH ), TaKasl Criel(rKa yTpaurBaeTcsl, HECOBEPILICHHOJIIETHUI TTepecTaeT ObITh CyObeK-

40 jOBenanbHOE npaBo: yueOHuK 11s1 By3oB /Tlox pen. A. B. 3apsiesa, B. [I. Mankoga. C. 12.
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TOM I0BEHAJIbHBIX MPABOOTHOIIEHUH B TPa’KIAHCKOM TPaBe, HO OCTAETCS] TAKOBBIM IIPUMEHHUTEIBHO
KO BCEM OCTAJIbHBIM OTPACIISIM TTpaBa.

WTtak, mpenmeT 10BEHATBHOTO MpaBa MOXHO YCJIOBHO OMPENESTUTh KaK COBOKYITHOCTh OOIIIe-
CTBEHHBIX OTHOILICHUI C yY4acTHEM HECOBEPIICHHOJETHUX JIMI], OTPAXKAOIIMX CIenU(pUKy UX Mpa-
BOBOTO PEryJMpoBaHusi, 0OYCIOBICHHYIO MX BO3PACTOM M COLIMAIBHBIMU poJisiMu. B oOrmeit macce
OTHOILICHUH C y4acTHeM HECOBEPIICHHOJIETHUX I0BEHAJTbHOE MPABO MHTEPECYIOT OTHOIIEHU S, TpeOy-
IOIIFe TIPSIMOTO TPABOBOTO BO3/ICHCTBUS B CHIIy MX CYIIECTBA U OCOOO COIMAILHON 3HAYMMOCTH,
B KOTOPBIX M3-32 HEJOCTATOYHOTO BO3PACTHOTO YPOBHS PEOCHOK HE UMEET BO3MOKHOCTH 3alHIIATH
CBOM TpaBa 1 3aKOHHbIE MHTEPECHI CTOJb ke I(PHEKTUBHO, KaK Jpyrasi CTOPOHA OTHOIIIEHUH — B3pOC-
b YenoBeK. K 10BeHaTbHBIM OTHOIICHUSIM, TTOAJIEKAIIM MIPABOBOMY PETy/IMPOBAHUIO, OTHOCSTCS
camMble Ba)KHbIE MOMEHTBI JKU3HH U JIESITEIbHOCTH HECOBEPIIIEHHOJIETHUX, CBSI3aHHBIE C BOHUKHOBE-
HHUEM, pealu3alyiell ¥ mpeKpaiieHreM HanOosiee 3HaYMMBbIX TPaB, 3aKOHHBIX WHTEPECOB U 00s13aH-
HOCTell peOeHKa, TpeOyIoIUX YeTKOW MPaBOBOM peryiaMeHTAllH, TPeycMOTpeHHbIX KoHBeHIHel o
npaBax pebenka u Koncrurynueit PO.

Bo3HrKHOBEHHME HOBBIX OTpacyel paBa CTaBUT MTPOOIeMy YeTKOM (PHKCAIU He TOJIBKO Tpel-
MeTa, HO ¥ MeToJa MPaBOBOro peryimmpoBaHus. OJHAKO MOCKONBKY I0BEHAIBHOE MPAaBO HE MOXKET
OBITH OMpe/esIeHO KaKk CaMOCTOsITeNIbHASL OTPAC/b MPaBa, TO M O METO/IE TIPABOBOTO PEry/IMpPOBAHUS
«I0OBEHAJIbHBIX» OTHOIIIEHUI MOKHO TOBOPUTS JIMIIIb YCJIOBHO, Ha MeTapopudeckoM yposHe. Meton
I0BEHAJILHOTO TIPaBa, C OJHOM CTOPOHBI, JOJKEH MPEIOCTABISThH JIeTIM MaKCUMyM BO3MOKHOCTEH
IJTs1 peaii3aliy UX IpaB, C IPYroil CTOPOHbI, yMEHBIATh OTBETCTBEHHOCTH 0 CPABHEHHIO CO B3POC-
JIBIMH, YCTAHABJIUBAS BHICOKYIO CTETICHb 3aIIUThl peOeHKa rocyIapCTBOM, HEOOXOIMMYIO JUIsl ero OJia-
TOTOJTYYHSI.

B nokTpuHe cripaBeyIMBO OTMEYaeTcsl, YTO «KOMILJICKCHBIN XapaKTep I0BEeHAILHOTO MpaBa He
JaeT BOZMOKHOCTH YKa3aTh JIMIIIb Ha OJJMH JJOMUHHUPYIOIINI METO/ IPaBOBOro peryaupoBanus. lOBe-
HAJILHOMY TIpaBy MpPUCYIIE COYETaHWEe NEWUCTBUS PA3IMYHBIX, 3a4acCTYI0 MPOTHBOMOIOXKHBIX IPYT
APYTY IO XapaKkTepy BO3/IEHCTBUSI METOJOB, OTHOCSIIMXCS KK K YMCITy UMIIEPATUBHBIX, TAK U JUCTIO-
3UTHBHBIX».*! VIcX0/1s1 U3 MHTEPECOB HECOBEPIIIEHHOJIETHUX, METO/I I0BEHAJILHOTO IpaBa*? o conep-
’KaHUIO BO3JCWCTBHUSI Ha OOIIECTBEHHbIE OTHOIICHUS] MBICIUTCS MPEUMYIIECTBEHHO TO3BOJIUTEIb-
HBIM, a TI0 (popMe MPEANMCaHIIA — TPEUMYIIECTBEHHO UMIIEPATUBHBIM /1715 IPECEUeHU s BO3MOKHBIX
3noynorpediennii. CoueTaHue yKa3aHHBIX HAuasl ¥ BRIPaXKaeT ero cBoeoopasue.

BcnencrBre 3TOro 10BeHaJbHO-TIPABOBOW METOI MOXET OBITh OmNpe/iesieH Kak JI03BOJH-
TEJIbHO-MMITepaTUBHBIN. JJ03BOIMTEILHOCTh METO/IA I0BEHAIBHO-ITPABOBOTO PETYJIMPOBAHKS B TOM,
YTO COOTBETCTBYIOIIE HOPMBI, BKJTIOUAEMblE B I0BEHATbHOE MPABO, HAJIEIISIOT peOeHKa MPAaBOBBIMU
CpelcTBaMU YJOBJIETBOPEHHUSI €ro MOTpeOHOCTEN M MHTEPECOB B Pa3IMUHbIX chepax OOIIeCTBEHHBIX
OTHOILICHUH, 00513bIBAsI IPYTYIO CTOPOHY YKA3aHHBIX OTHOIIIEHUI UCXOIUTh U3 MHTepecoB aeteid. [Tox-
YepKHEM MPHUHIUIHAAIBHO BAXHYI0O OCOOEHHOCTh Ha3BaHHOTO MeTona: «CyITHOCTh 3TOro mpaBa He
B TOM, UTO JIOJKEH cJesiaTh peOeHOK, a B TOM, YTO He JOJDKHBI JIeJlaTh BCe COrpakaaHe B OTHOIIIE-
HUM 3TOro pedeHKa».** B 3ToM cMbIciie MOKHO YTBEpKIaTh, UTO BCE IPABOOTHOIIEHHUS], B COJlepKa-
HUE KOTOPBIX BXOIUT YKa3aHHas oOIast MacCUBHAs 00SI3aHHOCTD APYTHX CYOBEKTOB, BKJTIOUAs 00sI-
3aTeJIbCTBEHHO-TIPABOBbIE OTHOIICHUSI, BCETa XapaKTePU3YIOIIMECs KaK OTHOCUTENIbHBIE, COAEpKaT
3JIEeMEHTHI a0COIIOTHOTO MTPABOOTHOIIECHHUSI.

! 1OBenanbHoe mpaBo: yueOHuK 11 By3oB / Iox pen. A. B. 3apsieBa, B. [I. Mankosa. C. 13.

42 TepMHUHBI «METOJ| I0BEHATILHOTO TPABA», «I0BEHATBHO-IPABOBOM METOJL», «IOBEHABHBIE [PABOOTHOLICHHS), <IOBCHABHO-TIPa-
BOBOE PETyJIMPOBaHUE» YIIOTPEOISIIOTCS B HACTOSAIIEH paboTe MCKIIIOYUTENBHO YCIIOBHO, B LIEJISIX 00Jiee YeTKOro BOCIIPHUATHS U Gonee
[TyOOKOTO YSICHEHHSI ITPOOIEMBI.

43 Llepuwenesun I'. @. O6mas Teopus npasa: ydeOHoe nocodue. T. 2. Bom. 2, 3, 4. M.: FOpuanueckuii komremx MI'Y, 1995.
C. 191
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He meHee mHTepecHa TakXke ITUCKYCCHs MO BOMPOCY O MECTe I0BEHAIBHOTO MpaBa B OOIIei
crcTeMe TIpaBa coBpeMeHHor Poccuu, To ecTh 00 OTHECEHUU ero K MyOJMIHOMY JIMOO K YaCTHOMY
paBy.

INocKoMbKY Kaskablii KOHKPETHBI HECOBEPIIIEHHOJIETHUI SIBJISIETCSI, 0Opa3HO TOBOPSI, «KOHEU-
HOH ¥ HEMOCPEJCTBEHHOM 11eJIbI0» I0BEHAIbHO-TIPABOBOTO PETYJIMPOBAHMS U HUKAKKE [IEHHOCTH He
MOT'YT ¥ He JOJDKHBI TPEBAIMPOBATH HAJl €T0 MHTEPECaMu, TOCYIapCTBO 00s13aHO STH MHTEPECH pea-
JM30Bath U 3amuiarb. OObEKTOM MPABOBOM 3AIUTHI SBJISIETCS, IPEXKIE BCEro, TMUYHOCTh peOeHKa,
€ero MpaBa U 3aKOHHbIE MHTEPECHI, cO3/1aoImue (byHIaMEHT 115 OJ1aroronyyus Kak caMoro MoApoCcTKa,
TaK 1 OOILECTBA B LIEJIOM.

Ecnmu npuaepxuBatbesi (pOpMaIBHOTO KPUTEPHsI IEJICHUsT OTpaciield ipaBa U MPaBOBBIX OTHO-
IIIEHWIA Ha YaCTHBIE W IMyOJIMYHbIE, TO pa3rpaHMUeHUe 3aBUCHT OT OTBETA Ha BOIIPOC, KOMY MPUHA-
JIeXKUT MHULIMATHIBA 3AIUTHl HAPYIIIEHHOTO MpaBa. B psife ciyuaeB oHa MPUHAMJIEKHT JETSAM, IPSIMO
WM OMOCPEIOBAHHO (HampuMep, Yepe3 3aKOHHBIX MpeCTaBUTeNIeN) peasu3yIoM CBOE MPaBo Ha
3amuty. OqHako B OOJBIIMHCTBE CIy4aeB B CHJIY Pa3HBIX MPUYMH UCIIONL30BAaTh CBOE MPAaBO Ha
3amuTy peOeHOK He MOkeT. [1ocKobKy HapyIleHus: B 001aCTH I0BEHAJIBHOTO MIpaBa BCer/ia 3aTparu-
BaIOT MyOJIMYHbIE MHTEPECHI (IOCTATOYHO CKa3aTh O (paKTax JMIIEHHUS POAUTESbCKUX MPaB, OTMEHbI
YCHIHOBJICHH I, TIPECTYITHOCTH HECOBEPIIIEHHOIETHUX U AP. ), THULMATOPOM 3AIUTHl MOTYT U JOJIKHBI
BBICTYIIATh TOCYAAPCTBEHHBIE OpraHbl. Takoe MoMokKeHWe BO3MOXKHO B IPakKIAHCKOM M CEMEHHOM
MpaBe, KOrja peub UJIET O 3aIlUTe HECOBEPIIEHHOJIETHUX YIEHOB CEMbH, HE/IEECITOCOOHBIX B3POCIIBIX
rpask/ia, B MHBIX CIyYasX CEphe3HOTO HApyLIEHUs MyOJMYHBIX HHTEPECOB.

BBuy (pakTrueckoro HepaBeHCTBa YYaCTHUKOB 3HAYUTEIbHON YaCTH OTHOIICHHH C yJacTHEM
HECOBEPIIEHHOJIETHUX, HEOOXOIMMOCTH rApaHTUPOBAHHOW TOCYIAPCTBOM U 3(P(EKTUBHON 3aIIUTHI
MpaB M 3aKOHHBIX MHTEPECOB peOeHKa, BaKHOCTH YETKOTO YCTAHOBJIEHUS Hayaja M KOHLA TaKHUX
OTHOILICHUH, MASIIEro peKuMa MpUBJICUYSHNUS] HECOBEPILICHHONETHUX K I0PUANYECKON OTBETCTBEH-
HOCTH — B I0BEHAJILHOM TIpaBe BUIUTCS IMyOJIMYHO-TIPaBOBOe Hayaio. OTreNbHble, CMEKHBIE C TpakK-
JOaHCKMM, CEMEMHBIM, KATETOPUH U MHCTUTYTHI I0BEHAJHHOTO MpaBa (HarpuMep, MpaBoCIoOCOOHOCTh
U J1eeCriocOOHOCTh HECOBEPIIEHHOIETHHUX; ONEKa U MONEYUTENILCTBO; YCHIHOBIICHUE ), HECOMHEHHO,
HAXOISATCS HA CTHIKE MEXKAY YaCTHBIM U MyOJUYHBIM MPABOM, U «IIEPETATMBaTh» UX Ha Ybl0-JMOO
CTOPOHY Bpsijl Jiu LiesiecooOpas3Ho. [Ipeobiaganrie B yKa3aHHBIX MHCTUTYTaX MUMIIEPATUBHBIX HOPM
OIpaB/IaHO MPUCYTCTBHEM B JaHHBIX OTHOLIEHHX OOJiee 3HAUMTEILHOTO OOIECTBEHHOTO (IyOnny-
HOro) MHTepeca. [pyroe aemno, 4Tto rocygapcTBO JA0KHO MPUHIMITHATIBHO BO3JEPKUBATHCS OT Pery-
JIMPOBAHUS TaM, i€ B 93TOM He OyzeT HeoOxonumocTu. [1o3ToMy BO3MOKHO, YTO I0BEHATbHOE MTPABO
MIPY 3aBEPIIEHHUHN MPOIIECCca ero 3aKOHOIATENILHOIO 0(pOPMIIEHHS B 11€JIOM MOXKET OBITh OTHECEHO K
yacTHOMY TpaBy.* OJJHaKO HECMOTPsI Ha TO, YTO B OCHOBE I0BEHAJILHOTO TPaBa HAXOISATCS JINYHBIE
npaBa ¥ UHTEpechl peOeHKa, pelialiee 3HaYeHUe Uil UX pear3aliui UMeeT IIpaBoBas 3aluTa co
CTOPOHBI TOCYIAPCTBA, €ro MyOIMYHO-TIPABOBBIX MHCTUTYTOB. TeM He MeHee HU C TIO3UIIUI TIOHUMa-
HUS crielM(pUKY I0BEHATBHOTO TIPaBa, HU C TOYKHU 3PEHHs] pa3rpaHIueHUst OTpaciiel paBa Ha JacT-
HbIE U IyOJIMYHbIe HET HUKAKUX OCHOBAHUM IJIs1 YTBEP:KICHUSI O TOM, YTO I0BEHATBHOE TIPABO «Clie-
JyeT OTHOCUTD K TaK Ha3bIBAEMbIM YaCTHO-ITyOIMYHBIM OTPACIISIM OTEUECTBEHHOM CHCTEMBI TIpaBax» 4
XOTs1 ObI TIOTOMY, YTO HECMOTPS Ha YCJIIOBHBIN XapakTep JeNeHUsI OTpaciell OTeYeCTBEHHOIO IpaBa
Ha YaCTHbIE U MyOJINYHBIE, HEBO3MOKHO BBIIEIUTh «4aCTHO-ITYOINYHBIE» OTPACIH.

BaxHOI1 XapaKTeprCTUKOM JTI0O0T0 MPaBOBOTO 00pa30BaHM s, HE3ABUCHMO OT TOTO, MOKHO JIN
OTHECTH €ro K YMCIIy CaMOCTOSITEJIbHBIX OTpaciell mpasa, siBiisieTcsi ero cucrteMa. Cucmema npasa
— 3T0 0OBEKTUBHO OOYCIIOBJIEHHOE KOMILIEKCOM PEryJIMPYEeMbIX OOIIECTBEHHBIX OTHOIICHUI BHYT-
peHHee CTpOeHue MpaBa, BeIpaxaroleecss B 00beIMHEHNH U PaclioIoKeHUH HOPMAaTUBHOTO MaTepH-

4 Bopucosa H. E. TIpaBoBoe nonoxeHne HecoBepiieHHoNeTHUX B Pocceniickoit ®eneparm. C. 113-116

43 JOBenanbHoOe npaBo: yueOHuK st By3oB / ITox pen. A. B. 3apsieBa, B. [I. Mankosa. C. 13.
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aJla B OIpeJIeJIeHHOH NOCIIeJ0BATENbHOCTHU. JlesIeHne OTpaciv IpaBa Ha COCTABJIAIOIINE OCHOBAHO Ha
MOHATHUSAX MPABOBOTO MHCTUTYTA U HOPMBI TIpaBa.

Bynyuu nocnenoBarebHIME BHIPA3UTENSIMU UJIer 00 OTHECEHUH I0BEHAIBHOTO TIPaBa K YUCITy
TaK Ha3bIBAEMbIX KOMIUIEKCHBIX OTpacell mpaBa, aBTopbl yueOHKa «lOBeHaIbHOE IPaBo» CYUTAIOT
BO3MOXHBIM BBIIENISITh €r0 OTIEJIbHbIE MHCTUTYTHI. 110 MHCTUTYTOM I0BEHAJIBHOTO IpaBa, 10 UX
MHEHUIO, IOHUMAETCSI CJIOKUBILASICSI BHYTPU Hee 000cOoOIeHHAas!, BbIIEIMBINASICS TPYIIIa MPABOBbIX
HOPM, PEerympyomas KaueCTBeHHO OJIHOPOIHbIE OOIIECTBEHHbIE OTHOIIEHHUS C Y9aCTHEM HECOBEp-
IIIEHHOJIETHUX (HanpuMep, TPaskIaHCKO-TIPAaBOBbIE, CEMEHBIE, TPYIOBbIe). 40

OpHako Bps/ 11 MOXHO BBIJEJIATh B CUCTEME I0BEHAJIBHOTO IIPaBa, €C/IY MOHUMaTh €ro Kak
KOMITIEKCHBIN (DYHKIIMOHAJIBHBIA MPAaBOBOM HMHCTHUTYT, KaKHe-IMOo crenupuvecKkue WHCTUTYTHL.
Brienenue B KauecTBe TAKOBBIX HOPM I'PakJAaHCKOIO, TPYIOBOTO, CEMEMHOro mpasa U T. 1. Mpel-
CTaBJISIETCS] B 3HAUMTEJILHON Mepe UCKYCCTBEHHBIM, TaK KaK COBOKYITHOCTb HOPM yKa3aHHBIX U Jpy-
I'UX OTpacjied OTEUYECTBEHHOI'O IpaBa, PEryJUpPYIOIIMX COOTBETCTBYIOINE OTHOLIEHHUS C Y4aCTHEM
HECOBEPIIEHHOJIETHUX, XapaKTEPU3yeT HE TOJBKO U HE CTOJIbKO CHEUM(pUKY OTpaCIUd I0BEHAJIBHOTO
IIpaBa, CKOJIBKO T€ OTPAC/M MpaBa, K KOTOPbIM COOTBETCTBYIOLINE HOPMbI OTHOCSTCSI.

Pazymeercs, 1s1 ynoOcTBa U3yUeHHsI MOJKHO YCJIOBHO BBIIEJUTH COOTBETCTBYIOIINE CYOMHCTHU-
TYTBI, OTHAKO OTpacjeBasi IPUHAIJIE)KHOCTb HOPM — OTHIO[b HE €IMHCTBEHHBII KPUTEPUI cUCTEMa-
TU3AlMU I0BEHAJILHOTO TpaBa KaK KOMILJIEKCHOTO (PYHKIIMOHAJIBHOTO MpaBoBOro MHCTUTyTa. CTOND
e IMPaBOMEPHBIM MPEJ/ICTABIAECTCS BbIIEIEHUE B HEM TaKUX (PYHKUIMOHAIBHBIX CTPYKTYPHBIX €1U-
HUII, KaK CYOMHCTHUTYTHI, PerJIaMeHTHPYIOIIME MPABOBOM CTaTYC HECOBEPIIEHHOJIIETHUX T10 BO3PACT-
HBIM TpyIIIaM, IO COLMAIBbHBIM pONAM U T. 1. [1o3TOMYy O crcTeMe I0BEHaJIbHOrO IpaBa Ha COBpe-
MEHHOM 3Tarie ero pa3BUTUSI MOKHO TOBOPUTH JIMIIH C OONBIIION JOJIEH YCIOBHOCTH.

[NepBruHOI cocTaBIIsIONMIEH JIIOOOH OTpaciu MpaBa sBJIseTCs MpaBoBasi Hopma. Hopma 1oBe-
HAJILHOTO TIpaBa — 3TO «00IIe00s3aTeNIbHOE BeJIeHHEe, BHIPaKEHHOE B BU/IE TOCYAapPCTBEHHO-BIIACT-
HBIX MPEANUCAaHUI, KOTOPOE MPU3BAHO CAMOCTOSITEIbHO OCYILECTBIISATh OXPaHy IPaB HECOBEPILIEH-
HOJIETHETO (WM YCUJIMBATh JEWCTBHUE MHBIX MIPABOBBIX HOPM) U PETryJIMPOBAThH CHelM(pUUYECKUe 1O
CBOEMY COJIEpXKaHHUIO OOIIECTBEHHbBIE OTHOIICHUSD».

Bce HopMmaTHBHBIE TOKYMEHTBI, 3allMIIAIOLIME [IPaBa HECOBEPIIIEHHOIETHHX, U COOTBETCTBYIO-
111€ TPaBOBbIE HOPMBI MOKHO KJIACCU(PULIMPOBATH 10 PA3JIMYHBIM OCHOBAHUSIM: IO HA3HAYEHMIO, TIO
TEepPUTOPUM JICHCTBUS, TI0 IOPUIUUECKOM CUJIe, TI0 OTPAC/IEBOM MPUHAJIEKHOCTH U Ip. DTa KJIacCH-
(buKkaIs XOTs ¥ IMEET YCIIOBHBIN XapaKTep, OJIHAKO MTOMOraeT 60Jiee YeTKOMY YSICHEHHIO MacITada
OEWCTBUS U (DYyHKLMII TPABOBBIX HOPM, PETYJIMPYIOIIMX YKa3aHHbIE OTHOILIEHMS.

1o nasznauenuro HOPMBI I0BEHAJILHOTO IIPaBa MOAPA3/IeIIAI0TCS Ha:

1) o01rie HOpMBI, MPOBO3IJIANIAIOIINE OCHOBHBIE ITPaBa M CBOOO/BI YeNIOBEKA, pACIPOCTpaHsI-
IOIIMe CBOE JIEWCTBUE M HAa HECOBEPIIECHHONIETHUX, SIBJISIONIMXCS TOJTHONIPABHBIMU YJIeHaMH OOIIle-
CTBa, U cofepskaiuecs B KoHcTUTYLIMM U psjie oTpaciieBbiX (peepabHbIX 3aKOHOB;

2) HOpMBI, CHELMAIbHO CO3JaHHbIE JJII OXpaHbl IIpaB HecoBepllieHHoneTHero. Hampumep,
HOpMBI I71. 14 YK P® «Oco0eHHOCTH yroOBHOM OTBETCTBEHHOCTH M HAKA3aHU S HECOBEPIIIEHHOJIET-
HUX», I11. 42 TK P® «OcobeHHOCTH peryMpoBaHus Tpy/ia paOOTHUKOB B BO3pACTe IO BOCEMHA/IIATU
aet», 1. 50 VIIK P® «I1pou3BoaCTBO MO YroJoBHBIM J€j1aM B OTHOIIEHWH HECOBEPILLIEHHOJIETHUX .

Ilo memody NpaBoOBOTO peryIvpoBaHus B chepe NeNCTBUS I0BEHAIBHOIO IIpaBa CJIeAyeT Bblje-
JIUTH JIBa OCHOBHBIX BU/Ia ITPABOBBIX HOPM:

1) uMniepaTUBHBIE HOPMBI — KATETOPHUECKHE U CTPOTO 00sI3aTeIIbHbIE TIPEINICAHNsI, HE AOITyC-
KaloIIMe OTCTYIIEHUS OT UX (POPMYTUPOBKH (TMPUCYIIY B HAMOOJBIIIEH CTENIEHH HOPMaM YTOJIOBHOTO,
YTOJIOBHO-UCTIOJTHUTENIBHOTO, YTOJIOBHO-ITPOLIECCYAJIBHOTO 3aKOHOATENIbCTBA);

46 Tam xe. C. 14.

T 1OBenanbHOE npaBo: yueOHuK st By3oB / ITox pen. A. B. 3apsieBa, B. [I. Mankosa. C. 14.
30



. Komrektun ABTOPOB. <<KOHLI,€IIL[MH IOBEHAJIbHOI'O IIpaBa C()B]’)GI\IGHHOH Poccun»

2) AWCIIO3UTHUBHBIC IIPABOBBIC HOPMBI, ITPEAIMCHIBAIOIIE BAPUAHT ITOBEACHW A UJIN IIPEAOCTaB-
Jstiommye cyObeKTaM BO3MOKHOCTD PErylIMpoBaTh OTHOIICHUS 10 CBOEMY YCMOTPEHHIO (TIPHMEPOM
TaKOBBIX MOTYT CJIy’KMTb HOPMBI I'PaskJaHCKOT'0, TPk AAHCKO-IPOLIECCYaIbHOI0, CEMEMHOIO MpPaBa).

Ceroans, xorjga nporecc (pOpMUPOBaHUS I0BEHATBHOTO 3aKOHOJATENILCTBA €I HE 3aBepIlICH
BBUY OTCYTCTBHS B OTCUHECTBCHHOM 3aKOHOAATEJILCTBE CIICHUAJIM3UPOBAHHBIX HOPMATUBHBIX AKTOB,
KOTOpBIE MOIJIH OBl CTaTh POCCHICKMM aHasiorom KoHBeHIMH o mipaBax peOeHka (Hampumep, FOBe-
HaJILHBIN KOIIGKC), HOPMBI I0BCHAJILHOTO IIpaBa pacCp€AOTOUYCHBI 110 PA3JIMYHBIM ITPABOBLIM JOKY-
MEHTaM, 4TO CO3/IaeT HeMaJible TPYIHOCTH JJIsl TPaBOIIPUMEHUTENEN MPH UX OThIcCKaHuM. [Tostomy
BOIIPOC O CUCTEME HOPM I0OBEHAJILHOI'O IpaBa TECHO CBSI3aH C BOIIPOCOM CUCTEMAaTH3alUK I0BEHAJIb-
HOT'O 3aKOHOJATEJIbCTBA.

§ 6. IOBeHa/IbLHOE MIPAaBO KaK OTPACJIb
HAYKH U KaK ydyeOHasi M CIUILIHHA

[TpoGnembl 10BEHAJIBHOIO MpaBa Ha Ha4yaJbHOM 3Talle €ro pa3BUTHs B coBpeMeHHoM Poccun
1I0CJIe JUTUTENIbHOTO 3a0BeHM s (PaKTUIECKH OTOXAECTBIISIMCH ¢ ITpodieMaMu (pOpMHUPOBAHUS U pas-
BUTHS B Poccum 1 B psijie 3apyOekHBIX CTpaH pa3IMuHbIX MOJIeJIel I0BEHAIbHOM IOCTULIMH, TIOCKOJIbKY
IOBEHAJIbHOE PAaBO NMOHUMAJIOCH JIMILb C MO3ULMI 3alUTHl IPAaB U UHTEPECOB HECOBEPIIEHHOJIET-
HUX IpaBoHapymuTeneil. CIoBocoueTaHne «I0BEHAJILHOE MPABO» CTOSUIO B OIHOM psijly C IOHSATH-
SIMU «IOBEHAJIbHasI IOCTUIIHSI», <IOBEHAJIbHBIE CY/Ibl». B IPUHITUIIE [T 3TOr0 UMEJTUCh U B HACTOSIIIEE
BpeMsl UMeIoTcsl onpejesieHHble ocHoBaHus. Kak ormeuana H. E. Bopucosa, 1oBeHanbHast I0CTULIMS
Kak Obl 3aBepIIIaeT MpOoIecC IOPUIMIECKON 3aIUTh TpaB peOeHKa, B OCHOBAaHUM KOTOPOW HAXOASATCS
3aKOHOJATETbHO 3aKpEIUVIeHHbIE TpaBa U CBOOOMbI, COCTABJISIOIINE SIPO €ro MPaBOBOTO CTaTycCaA.
Ortciona B3aMMOCBSI3b ITPaBOBOT'O TIOJIOJKEHHsT peOeHKa 1 ero cyneOHOM OXpaHbl, pean3anus u odec-
NIeYeHre KOTOPbIX BOZMOXHBI B paMKax ONpe/e/IeHHbIX TPABOBbIX MOZEIEH, IPeNoiaralonmx 0co-
OyI0 IOPUCAMKIIMIO U MTPaBHJIa CyI0IPOU3BOACTBA. 48

Opnnako B HacTosiiee BpeMsi Mpu OOCYKIEHHH MPOOIeM MOIPACTAIOIIErO MTOKOJIEHHSI CIIOBO
«IOBEHAJIBHBII» YIOTPeOIseTCs IOBOIBHO YaCTO, IPHYEM He TOJIKO B COUETAHUH CO CJIOBOM «IOCTH-
IWsI», HO ¥ C MHTEPECYIOIIMMH HaC I0BEHATbHBIMKU OTHOLIEHUSIMU U I0BEHAJIBHBIM TIPAaBOM. 4

[MTyOmukarm B 001aCTH I0BEHAIBHOTO TIPaBa OCBEIAIOT BOITPOCHI, 1AJIEKO BBIXOJSIIIME 32 Tpe-
eIl Ipo0IeM, KacalolyXcsl TONBKO I0BEHAIBHOM I0CTULIMH, U IPEICTABISIOT MHTEpeC AJ1s1 paboOTHHU-
KOB I1PAaBOOX PAHUTEJIbHBIX OPTraHOB, KOMUCCHI TIO JieJlaM HECOBEPLIEHHOJETHUX U 3alllUTe UX Mpas,
yIIpaBJIeHUsIM 00pa30BaHusl, COLMAIBHOW 3aIlUThl HACEJIEHUs, IPYTHX OpraHU3alMii, BXOIALIUX B
cucteMy popHIaKTUKH, OE3HAA30PHOCTHY U ITPABOHAPYIIEHUI HECOBEPILIEHHOIETHUX, a TAKIKE Ipa-
BO3ALLMUTHBIX OpPraHU3aLuil.

Bce BbllleckazaHHOE MO3BOJISIET MOCTABUTH BOMPOC O I0BEHAJIBHOM IIpaBe KaK O HarlpaBJie-
HUM HAyYHOTO MCCIIeJOBaHUsl, HAYyYHOM MOMCKE OTBETA Ha MPAKTUYECKYIO MOTPEOHOCTh YTy UllIeHUS]
cutyauuu ¢ 1etbMu. OTpacib IpaBa BBICTYIAET B OOJIMYMSAX: OTPACIM 3aKOHOJATENIbCTBA, OTpaciu
npasa (B COOCTBEHHOM CMBICJIE CJIOBA), HAYKU M y4eOHOH TuciuIuiHbl. [TomrMo oco6oro oobekTa
PEryJIMpOBaHUs U OIPe/iesieHUsl ClIelM(PUKU TTPABOBOTO PErylIMpOBaHUS COBOKYITHOCTh HOPMATHB-
HBIX aKTOB JIOJI’KHA 00J1ajaTh CUCTEMHBIMU XapaKTEPUCTUKAMU: HEPAPXUIYECKON COMOAUYMHEHHOCTBIO,
€IMHCTBOM, KOMIUIEKCHBIM PETYJIMPOBAHUEM 3aTParvBaeMblX BOIIPOCOB U T. [.

Kak opuanueckas HayKka I0BEHaJIbHOE IIPAaBO MMEET CBOW BIIOJIHE OIPEAENEHHBIN npeomen:
OHO M3y4aeT OOIIECTBEHHbIE OTHOLIEHHS C yYaCTUEM CIelM(PUIECKOro CyObeKTa — peOeHKa, UCTO-
pvi0 MHMOPMHUPOBAHUS U PAa3BUTHS, OCOOEHHOCTH MX COLMAJBHOTO (IIpEeke BCEro — MpaBOBOIO)
PEryJIMpOBaHusl, 3aKOHOAATEILCTBO O HECOBEPILEHHOJIETHUX, €ro (DOPMUPOBAHKE U PA3BUTHE, TEH-

48 Bbopucosa H. E. Vka3. cou. C. 207.

49 Tam xe. C. 108.
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AEHIIUY TTPABOIPUMEHUTEILHOM MPAKTUKY, TIPABOBBIE OTHOLIEHUS C yYacThEM peOeHKa, B3auMOeH-
CTBUE Pa3JIMYHBIX TPABOBBIX HOPM M HOPMATHBHBIX ITPABOBBIX AKTOB, PEIIAMEHTHUPYIOIINX IPABOBOM
CTaTyC HECOBEPIIEHHOIETHUX U PETyIMPYIONIIMX OOLIeCTBEHHbIE OTHOIIEHHs, B KOTOPbIX OHM SIBJISI-
10TCSI CyOBEKTaMH, C LIEJIbIO BBISIBJIEHHSI TPOOEIIOB M IPOTHUBOPEYMH B PETYJIMPOBAHUU STHX OTHOIIIE-
HUI ¥ oOecrieueHnsi BHyTPEHHEH rapMOHMH B UX TIPAaBOBOM PEryIMPOBAHUH.

He npencraBisier CIOXKHOCTH TaKKe OIpPEIESCHUE Memo0ono2ui JAHHOW HAyKM, Tak Kak
IJIsI TIPOBEJCHUSI HAYYHBIX MCCIIEJOBAHUI B OOJACTH I0BEHAJILHOTO TpaBa BIIOJHE IPUTOIEH BECh
KOMITJIEKC METO/IOB HAYYHOTO MCCJIEJIOBAHMSI, TPUMEHSIEMBbIX OOIIECTBEHHBIMA HAyKaMH, B YaCTHO-
CTU opuaAndYecKuMH. Hayke 10BEeHaJIbHOTO MpaBa MPUCYIH M3BECTHBIE M JPYrMM HayKaM METOJbI
UCCJIEOBAaHMS: UCTOPUKO-IIPAaBOBOM, CPAaBHUTEJILHO-IIPABOBOM, (POPMaJIbHO-A0TMaTUYECKUIA, KOH-
KPETHO-COLIMOJIOTMYECKUM, TUAJICKTUYECKHUI, CTATUCTUUECKU.

Cpenu OCHOBHBIX 3a0au HAyKH I0BEHAILHOTO MPaBa HEOOXOAMMO 0003HAUYUTD CIIEIYIOIIUE:

* TEOpPEeTHUYECKOe KOMMEHTUPOBAHUE OTEYECTBEHHOTO 3aKOHO/IATENILCTBA B chepe odecneye-
HUS TIPaB Y 3aKOHHBIX MHTEPECOB peOeHKa;

* U3yYeHUE OTEUYECTBEHHOTO U 3apyOeKHOTO OMbITa B chepe NesATeTbHOCTH OPraHOB I0BEHAJIb-
HOU IOCTULINH;

* ICCIIEIOBaHNE OCOOCHHOCTEH ITPABOBOM 3aITUTHI HECOBEPITIEHHOIETHUX B POCCUIICKOM 00IIIe-
CTBE U IrOCYJIapCTBE;

* aHAJIN3 JIeSITEHOCTH OPTaHOB I0BEHAJILHOW IOCTUIMM 1O OOECTICUSHHUIO TIPaB M 3aKOHHBIX
uHTepecoB pebeHka B PO;

* pa3paboTKa peKOMEeHIAIMH 10 JaTbHEHIIEMY YTy dIIeHUIO TPABOBOTO PEryJIUPOBAHUS OOIIe-
CTBEHHBIX OTHOIIIEHUH C y4aCTUEM HECOBEPIIEHHOJIETHHX;

* (popMHpoBaHUE NPEIJIOKEHNI, HAITPABJIEHHBIX HA COBEPLIEHCTBOBAHHUE I0BEHATILHOI'O 3aKO-
HOJIATEJILCTBA M CO3/IaHKE CTICIIMATU3UPOBAHHBIX MPABOBBIX aKTOB, PETYJIMPYIOIIMX MPaBa U 3aKOH-
HbIe UHTEPEChl HECOBEPIIIEHHOJIETHHX

* M3yUYeHHE 3aKOHO/IATEILHOTO OIbITA APYTUX FOCYAAPCTB, OCOOEHHO TeX, B KOTOPBIX MPUHSTHI
IIPABOBBIE AKThl, COOTBETCTBYIOIIME MEK/1yHAPOJHbIM CTAHAAPTAM.

OteuecTBeHHas1 HayKa I0BEHAJILHOTO MpaBa TECHO CBSI3aHa C IEATEIbHOCTBIO 3aKOHOJATEIbHBIX
Y TIPAaBOIIPUMEHUTENIBHBIX OPraHOB. DTO, B YaCTHOCTH, BhIpaXaercsi B (popMe y4dacTusi YUeHbIX U
MPaKTHKOB B pa3pabOTKaX, KOHCYJIbTUPOBAHUM M SKCTIEPTHOW OIEHKE 3aKOHOIPOEKTOB IO BOIPO-
caM I0BEHAJIBHOTO MpaBa W 3aKOHOJIATeIbCTBA, MpoxoaAiux B ®enepanbHoM coOpannu PP Ha map-
JIAMEHTCKUX YTEHMSIX 110 TEM WJIM MHBIM BOIPOCaM MIPABOBOM 3aIIMThl HECOBEPIIEHHOIETHHX.

Tem He MeHee (POpMHUPOBAHUE I0BEHAJILHOTO ITpaBa Kak OTpaciv HayYHOTO [MO3HAHUS B pe3yJib-
TaTe 1EJIOro psija MPUYMH HAXOAUTCS B HACTOsIIEE BpeMs Ha HaYaIbHOU CTaauu. Bbiio Obl HEBEpHO
yTBEPKAATh, UTO [UIsl Pa3BUTHS 3TOM HAYKH MOJTHOCTBIO OTCYTCTBYET Kakasi Obl TO HU OBLIO SMITUPH-
yeckasl 1 TeopeTudeckas 6aza. HecMoTpst Ha pa30pOCaHHOCTh 3aKOHOZATENILCTBA O HECOBEPIIEHHO-
JIETHUX TIO Pa3IMYHBIM OTPAC/ISIM U HA OTCYTCTBUE €ro BHYTPEHHETO €IMHCTBA, OHO SIBJISIETCS JOCTa-
TOYHO OOIIMPHBIM U BMECTE C JAHHBIMH MPABOMPUMEHHUTENTLHON MTPAKTUKHU BBICTYIAET I0CTATOUHBIM
(bakTHUECKMM MaTeprasIoM Ui HayYHbIX UCCIIEI0OBAHMIA.

Inst ¢popMHpOBaHMS W pPa3sBUTHs ITOW HAyKM HMMeEETCs TpOYHas TeopeTuveckas Oasa,
MOCKOJIbKY €lIlle 3a/10J1T0 10 MOSIBJIEHUSI e O BO3POKIEHUN I0BEHAJIBHBIX CYJOB U CUCTEMBI I0BE-
HaJIHOH I0CTULIMU B LIEJIOM, a Takke (DOPMUPOBAHMS €IMHOM HAyKM I0BEHAJbHOI'O IIpaBa B pa3-
JIMYHBIX OTPAC/IEBBIX IOPUIMYECKUX HAyKax Ha OCHOBE COOTBETCTBYIOILETO OTPACIEBOIO 3aKOHO-
JaTeNnbCTBAa M JIAHHBIX MPABOMPUMEHHUTETHHON MPAKTUKU BEJIMCh M B HACTOSIIIEE BpeMs BELyTCs
MHOTOYHCIICHHBIE HayYHbIe Pa3pabOTKH 10 MPABOBBIM MPOOIeMaM HeCOBEPIIIEHHOJIETHUX KaK (hyH-
JaMEeHTAJIbHOTO, TaK M MPUKJIAJHOTO XapakTepa. [Ipyroe nesno, 4To mpu OTCYTCTBMM BHYTPEHHETO
eIMHCTBA B IIPAaBOBOM PETYJIMPOBAHUN OOIIECTBEHHBIX OTHOLICHUH C YYaCTHEM HECOBEPIIEHHOET-
HUX ¥ €IMHON HAyKH I0BEHAJIbHOTO MTpaBa He MOXET ObITh 0OeCTieueH KOMITJIEKCHBIN aHAIU3 Tpo0IieMm,
KacalolMXCsl TPABOBOTO MOJIOKEHHUST HECOBEPIIIEHHOJIETHUX B COBPEMEHHOM OOIIIeCTBE.
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Kak npegmer Hay4HOro Mccae0BaHus 0BEHAIBHOE TIPABO JIOJKHO TPOUTH B CBOEM Pa3BUTUH
HECKOJIbKO 3TAroB: OT YIIIyOJIeHHOTO U3Y4eHHs MPOoOJIeM, CBA3aHHBIX C MPABOBBIM PETryIMPOBAHUAEM
JOaHHOM TPYMITbl OOLIECTBEHHBIX OTHOIIEHUH, 1O (DOPMUPOBAHKS HAYYHBIX IIKOJ M HAYYHOW JIOK-
TPHHBI.

IOBenanbHOE NpaBo, ABJAACH CAMOCTOSITEILHON HAYKOM, JJOJIKHO B TO )K€ BPEMS CTaTh COCTaB-
HOW YacThI0 0OITIel KOMITJIEKCHON HayKW O HeCOBEPILICHHOJIETHUX — IOBEHOJIOTHH.

YeTKo 0co3HaBasi TOT (hakT, YTO B OYKBAJIBHOM CMBICJIE IOBEHOJIOTHSI — 9TO HAyKa HE TOJBKO O
HECOBEPIIEHHOJIETHUX, HO U O MOJIOJCKH B LIEJIOM, MBI, KaK YK€ OTMEUaJloCh, CO3HATEIIHHO CYKaeM ee
MIpeIMET U OMpeiesisieM ee Kak HayKy O HeCOBEPIIIEHHOIeTHUX. Pa3BuTHe HayKy I0BEHAJILHOTO IpaBa
KaK KOMILJIGKCHOM OTPAc/i HAyYHBIX TMO3HAHHWIA O MPABOBBIM MPOOIeMaM HeCOBEPIIEHHOIETHHX,
0CcOOEHHO B COCTaBe elre 0osiee 00IIeil KOMIUIEKCHON HayKH I0BEHOJIOT Y, HEBO3MOXHO 0e3 CO3/1aHus
B HUU u By3ax cnenuaam3upoBaHHBIX CEKTOPOB, MPOOJEMHBIX J1A0OpaTOpUi MM MHBIX HAy4YHO-
MCCIIEIOBATENILCKUX IIEHTPOB I0BEHOJIOTUH U I0BEHAJIBHOTO TPaBa.

Co3nanve ¥ (PyHKIMOHMPOBAHUE CHEUATM3UPOBAHHBIX HAYYHBIX MOApaseieHuid B oOna-
CTH I0BEHOJIOTMM M I0BEHAJILHOTO IpaBa M MPOBEJEHNE B HUX KOMILIEKCHBIX HAyYHBIX MCCIIEI0OBA-
HUI OTKPHIBAIOT BO3MOKHOCTH /17151 IOAATOTOBKM M AKTUBHOM JIESITEIbHOCTH CIIEIIMAIMCTOB-I0BEHOJIO-
OB, KaK YYEHBIX, TaK U MMPAKTUKOB, HE3aBUCUMO OT 0a30BOro 00Opa30BaHMs, UMEIOIIUX pa3InvHbIe
YKJIOHBI: I0BEHOJIOT-TIPABOBE]], I0BEHOJIOT-TICHXOJIOT U T. 1. Takue CreruanucTsl MOTYT OKa3aThCs
BECbMa LIEHHBIMH TMpU (POPMHUPOBAHMU IOBEHATBHBIX CYIOB M CHUCTEMbl I0BEHAJBbHOH IOCTHIIMH B
nenom. [Tpyu HEOOXOOMMOCTH OHM MOTYT MEHSTh XapakTep CBOeH MpodecCHOHATbHON e TeIbHO-
CTH, TTOCKOJIbKY SIBJISIIOTCS CHIEHMAICTaMK IIMPOKOTro Tpoduis. B HacTosiiee BpeMst B HEKOTOPBIX
IOPUIMUECKHX By3axX yKe BblesieHa crienmann3anys « OprcT-1oBeHaICT» B paMKax CreluaIn3aluil
«Opucnpynennusi» u «IIpaBooxpaHUTeIbHAS AEATEILHOCTE». TakuM ke 00pa3oM UMEHYIOTCS yue-
HBIE B 00J1aCTH 10BEHAJILHOTO TTpaBa. >’

OpnHako 7151 MOATOTOBKY TaKMX CHEUAIMCTOB HEOOXOIUMO PELIUTh PsiJ] POOJieM, CB3aHHBIX
C COBEpILIEHCTBOBAHMEM HAYYHBIX U yUeOHBIX Crieruanu3aiuii. B yacTHOCTH, 10BeHAJIbHOE MPaBO Kak
Hay4yHasi CIIEIUAJIbHOCTh HE BIHCHIBAECTCS B HOMEHKJIATYpPy HAYYHBIX CIIEIMATBHOCTEW, TPUHSATYIO
BAK, uto yxe B HacTosiiee Bpemsi OpoXkaaeT MpoOaeMbl MOATOTOBKU HAYYHO-HCCIIEJOBATETbCKUX
Y HAyYHO-TIE/IATOTUYECKMX KaJIpOB BBICHICH KBATH(PUKAIIMH, TIOCKOJIbKY HEBO3MOKHO ONpPEIEIUTh,
0 KaKOW CHelMaIbHOCTU CIIe/lyeT CaBaTh KaHAWJATCKUE SK3aMEHbI M 3aIlUIIaTh KaHAUJATCKUe 1
JIOKTOPCKHUE AUCCEPTALIUH.

[pucriocobnenne KOMIUIEKCHBIX HAyYHBIX pa3paOOTOK MO I0BEHAILHOMY NPaBy K CIIEIHAId-
3aIK JEWCTBYIONIMX TUCCEPTAIIMOHHBIX COBETOB HEBO3MOKHO, TaK Kak JJIsl ONpeAesieHHsl Crierya-
mu3anuu OyaeT HeoOXOAUMO aKIIEHTHPOBATh BHUMaHKUE Ha MpoOieMax, BIUCHIBAOIIUXCS B Ty WM
MHYIO HayYHYIO CrielaibHOCTh. Ho B TakoM cityuyae Hamiio pa3padoTka mpodiemM He B 00J1acTH 10Be-
HAJILHOTO TIpaBa B LIEJIOM, a B 00JIaCTM COOTBETCTBEHHO T'Pa’KJAHCKOTO IMpaBa, YrOJOBHOIO MpaBa,
YTOJIOBHOTO Iponiecca U T. . Ecii opueHTrpoBaThes Ha JEWCTBYIOIIMI NIepeueHb HayYHbIX CIIELU-
QJIBHOCTEH, TO TIPE/ICTABIISICTCS], UTO I0BEHATIbHOE MPAaBO OJIMKE BCETO CBSI3aHO ¢ KOHCTUTYLIMOHHBIM
MIPaBOM.

OnHako OHO TaK)Ke MOXET OBITh CBS3aHO C TEOpHEH MpaBa BBHUIY KOMIUIEKCHOTO XapakTepa
CaMoro I0BEeHAJILHOTO MpaBa (Hay4Has criierainbHocTh 12.00.01) m16o ¢ cemeiHbIM ITpaBoM (Hay4Hast
crieraibHOCTH 12.00.03), MOCKONBKY a0COMOTHOE OOBIIIMHCTBO TPOOIEM MPABOBOTO PEryInpoBa-
HUS OOIIECTBEHHBIX OTHOIICHUH C yJacTHeM HEeCOBEPIIIEHHOJETHUX TaK WJIM MHAYe CBSI3aHO C IMPO-
O11eMaMu CeMbH KaK COLIMAIBHOTO MHCTUTYTA U C TPOOIeMaMu IIPAaBOBOT'O PETYJIMPOBAHMS CEMEMHBIX
OTHOILICHUH. B 11e/151X eTMHO0OPa3HOro TOJIKOBAHK S IEPEYHS HAyYHbIX CIIEIIMAIBHOCTEN KelaTeJIbHO
BIMCATh I0BEHAILHOE MTPABO B OJIMH U3 MPEAJIaraeMblX pasJielioB.

50 jOBenanbHOE npaBo: yue6Huk st By3oB / Iox pen. A. B. 3apsieBa, B. [I. Mankosa. C. 3, 15-16.
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IOBeHanbHOE TIPaBO Kak CrielMaibHasi yueOHash TUCIUIUIMHA BKJIIOYAaeT B ceOs B KauecTBe
OCHOBHOTI'O COEpKaHU sl 3yUeHHe JICHCTBYIOLIMX MEK/yHApOJHbIX IPABOBBIX aKTOB, IPEXIE BCETO,
OOIIETIPU3HAHHBIX MPUHIMIIOB ¥ HOPM MEXIYHAPOIHOTO MpaBa, a TaKkKe OTEUYECTBEHHOTO 3aKOHO-
JaTeIbCTBA M IPAKTHKY €ro MpUMeHeHus B cpepe oOecrieueHus IpaB U 3aKOHHBIX MHTEPECOB HECO-
BEPILEHHOJIETHETO.

[TpakTuka npenogaBanus AMCHUILIMHBL «FOBeHaNnbHOE NIPaBO» HallpaBJieHa Ha pelleHue psiia
3aga4. Cpeau HUX: 000OIIEHYE U BblIauya B KauecTBe Y4eOHOW MH(POPMAIMK KOMIUIEKCHBIX 3HAHUI
O MIPaBOBOM CTaTyce HECOBEpILIEHHONETHUX B P®; okazaHne 0Opa3oBaTebHbIX YCIYT MO MOATOTOBKE
KaJIpoB BO Bcex cepax NesATeJbHOCTH, CBSA3aHHOM C 3allIUTON MPaB M 3aKOHHBIX MHTEPECOB HECO-
BEPIIEHHOJIETHHUX, KOTOPbIe ObLTH OBl CITIOCOOHBI K CAMOCTOSITESIFHOM OIIEHKE CTETeHH 3alUIeHHO-
CTH TIPaB ¥ 3aKOHHBIX MHTEpecoB pedeHKa B PP, K BHIpaOOTKE ONTHMAIBHBIX MyTeH COBEPIIEHCTBO-
BaHU$l POCCUIICKOTO 3aKOHO/IATEIbCTBA O MpaBaX U 3aKOHHBIX MHTEpecax JeTed, K (popMUPOBAHUIO
B 00IIIECTBE 1IeJIOCTHOTO MPEICTaBIeHHUsI O COBPEMEHHOM COCTOSIHUM TOCYIapCTBEHHOM I0BEHATbHOM
MOJIMTUKU B PD.

C y4eToM COBpEMEHHBIX TEMIIOB Pa3BUTHsI OOLIECTBEHHBIX OTHOIIEHUN W BHICOKOH CTENEHH
aKTyaJIbHOCTH B COBpeMeHHOW Poccum mpodiem oxpaHbl AETCTBa MpoIecchl (hOpMUPOBAHUS 10BE-
HAJILHOT'O MTPaBa KaK HAyKW U Y4eOHOW TUCIUIUIMHBI IBHO He OyAyT 3aTsKHBIMU. DTO O3HAYAET, YTO
yXe B HeJlaJieKoM OyIyIleM B CTpaHe BOHUKHET HACYIIHAas MOTPEOHOCTh B HAJIMYMH CHEINAIICTOB
B 00J1aCTH I0BEHAJILHOTO TTPaBa, 00JIaJAIONINX KOMILJIEKCOM 3HAaHWIA, YMEHHI 1 HABBIKOB TOJIKOBAHUSI
Y IIPUMEHEHUsI 3aKOHO/IATENILCTBA O HECOBEPIIEHHOJETHHX B 11E€JIOM, a HE TOJIBKO B OTIEJIbHBIX 00J1a-
CTSIX, HaIIpUMep B 00JIaCTH YTOJIOBHOTO Tpoliecca U T. M. [IoAroToBKa TakKuX CIEIUaIMCTOB JOJKHA
OCYIIECTBJISITBCS yKe B HACTOsIIIee BpeMsl, a He MOCIIe TOro, Kak OyleT MPUHSATO COOTBETCTBYIOIIEE
3aKOHOJIATENILCTBO O I0BEHAJIbHOW I0CTUIIMY WM O I0BEHAJIbHBIX cynax. KBanmgpukanmonHas xapak-
TEPUCTHKA CMEIMAINCTa B 00JIACTH I0BEHAIBHOTO MpaBa JI0JKHA ObITh KAUECTBEHHO MHOM IO CPaB-
HEHUIO C KBATU(PUKAIIMOHHON XapaKTePUCTUKON OOBIYHOTO CHEIMaINCTa B 00JaCTH MpaBa, TaK Kak
eMy MoTpeOyIoTCsl He TOJIBKO MIPABOBBIE, HO M MHbIE TIO3HAHUS.
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I'nasa 2. IOBeHasbHOE IPABO U
I0OBEHAJIbHOE 3aKOHOATeJIbCTBO

§ 1. O0630p MeKaYHAPOAHBIX aKTOB O MPaBaxX HeCOBEPIIEeHHOJIETHUX

OGecneyeHre 1 3ayTa npaB peOeHKa OTHOCUTCS K INIOOAIBHBIM MPOOIeMaM COBPEMEHHOCTH,
B PEIIeHNH KOTOPHIX 3aMHTEPECOBAHO BCE MUPOBOE COOOIIECTBO. TO OOBSICHSIETCS ONpeeIsionmen
POJIBIO TOJIPACTAIONIETO MOKOJIEHUsI B TApaHTUPOBAHMY JKM3HECTIOCOOHOCTH OOIIECTBA U MTPOTHO3HU-
poBaHuH ero Oyayiero pasButusi. OfHAKO crieqyeT MpU3HaTh, YTO HU OJHO TOCYJapcTBO B MUpE HE
MOJXET ITPETEHI0BaTh Ha pOJib 00pasiia B 001acTy COOMoIeH s paB pedeHKa. [laxke 11 cambIx JeMo-
KPaTU4eCKUX U SKOHOMHUECKH Pa3BUTHIX FOCYAAPCTB XapaKTEPHBI POCT IPECTYITHOCTH HECOBEPIIEH-
HOJIETHUX, HAJIMUUE CEMEN C HU3KUM >KU3HEHHBIM YPOBHEM, CMEPTHOCTb JIe€Tel M3-3a HeJ0CTaToy-
HOTO MEJUIIMHCKOTO OOCTYKHMBaHUS, POCT YMCia Oecrpu30pHbIX Ieteld. Bee 3TM m MHOTHE pyrue
(bakTOpBl JOKA3BIBAIOT HEBO3MOXKHOCTb Pa3pelleHus1 AETCKOW MpoOieMbl TOJIBKO HALMOHAIbHBIMU
CPeICTBAaMU U BbI3bIBAIOT HEOOXOOMMOCTh OOBEAMHEHUsI YCUIUI MUPOBOIO COOOLIECTBA B 1IEJIOM,
YTO ¥ 0OYCJIOBHJIO BOSHUKHOBEHUE MHCTUTYTA MEKyHapPOAHO-TIPABOBOM 3aIIUTHI PaB peOeHKa.

HopMoTtBopueckas AeATebHOCTb 110 3allTe IpaB peOeHKa Beach U B HACTOsIIee BpeMs Ipo-
J0JIKaeT BECTUCH M0 IByM HaIlPaBJICHUSIM:

1) 3akperieHre npaB pedGeHKa B OOMIMX JeKJIapalusax ¥ KOHBEHIHMSX 0 MpaBaM 4esloBeKa
60 B MEXIyHAPOIHBIX COMVIAIICHUSX, PEIIAMEHTUPYIOLIMX MpaBa OTAEIbHBIX COLMAIBHBIX TPYIIL,
TECHO CBA3aHHBIX ¢ peOEHKOM (ITpaBa JKEHILMH) WM B OIPEEIeHHON 001acTi OTHOLIEHHH (B 00J1a-
CTH CEMENHOro, TPyAOBOIo MpaBa, 00pa30BaHusl);

2) pa3paboTKa JeKJiapaluili 1 KOHBEHLUH, ClIelMaIbHO PEryIMpYOIIUX MpaBa peOeHKa.

Kak yxe ormeuanoch, XX croerue 03HaMeHOBAJIOCh paTu(UKalMeil HeJol CUCTeMBbI JOKY-
MEHTOB, IMPE/ICTABIISAIONINX COOOM OCHOBOIONAraIOIIMe MEX/TyHAPOTHO-TIPABOBBIE aKThl O MPaBax 1
cBOOOIAxX uesloBeKa, B YaCTHOCTU: «BceoOmas aekiapamus npae yenoBeka» ot 10 mexadps 1948
rozia,’! MexayHapogHble MakThl «O TpakaaHCKUX U MOTUTUYECKUX MpaBax» 2 n «O COIMaIbHO-3KO-
HOMMYECKUX U KYJIbTYPHBIX IpaBax» 1966 roxa,>* EBponeiickas konBeHIus «O 3amuTe MmpaB yesio-
BEKa U OCHOBHBIX cBOOO/» OT 4 HOsA0ps 1950 ropa® u ap. B [leknapauuu 1 Mek/1yHapOAHBIX MaKTax
MIOMHUMO OOIIMX MOJIOKEHUI O MpaBax yesloBeKa ObLIM cpOpPMYIMPOBAHBI ClEUAIBHBIE TOJIOXKE-
HU$, HETIOCPE/ICTBEHHO KacalolMecs IPpaB U MHTEPECOB JETel: MPUHLIMI PaBEHCTBA JIeTeil, HOPMBbI
0 3alllMTe MAaTePUHCTBA U MJIaICHUYECTBA, O 3alllUTe JIeTell OT IKCILTyaTallH, O IpaBe JeTeld Ha oopa-
30BaHUeE.

Heonenrmoe 3HaueHre Ha3BaHHBIX ME:K1yHAPOJAHO-IIPABOBBIX JOKYMEHTOB COCTOMT B TOM, UTO
OHHM CO3/1a10T 0a3y /151 BRIYJIEHEHHsI U3 BCETO MacCHBA 3aKOHOATEbHBIX aKTOB IS X JAaJIbHEHIIeH
CUCTEMaTU3aLMM B CIIELIMAIBHOE 3aKOHOJATEIbCTBO, 0003HAYaeMoe Kak JIETCKOe MpaBo. DTOT Mpo-
LiecC MPOMCXOAUT Kak Ha MEXyHapOJHOM, TaK U Ha BHYTPUIOCYAAPCTBEHHOM YpPOBHE.

Tak, B coorBercTBUM €O cT. 24 MexayHapogHoro nakra «O rpaxJaHCKHAX U MOJIMTHYECKUX
npaBax» oT 16 nekabpsi 1966 roga nperycMOTpeHO, UTO «Kaxk bl peOeHOK Oe3 BCAKOM IMCK pUMUHA-
LM 110 IPU3HAKY PaChl, LIBETA KOXKH, MOJIa, A3bIKA, PEJIMIUU, HALIMOHAJIBHOTO MJIM COLIMAJIBHOTO TPO-
UCXOK/IEHU s, UMYIIIECTBEHHOTO TMOJIOKEHUS WIN POXKAECHUS UMEEeT MPaBO Ha TaKUEe MEpHb 3aIUTHI,

31 Odunmansusie fokymenTsl CCCP 1948 rona. C. 39-42.
52 United Nations Treaty Series, vol. 999. P. 225-240.
53 Biomnerens Bepxosaoro Cyma P®. Ne 12. 1994. EBponeiickast KOHBEHIUS O 3alllUTe MpaB 4YeJIOBEKa U OCHOBHBIX CBOOOI
04.11.1950// C3 P®. 08.01.2001. Ne 2, cT. 163.
4 Cobpanue 3akoHonarenscra PO, 08.01.2001, Ne 2, cr. 163.
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KOTOpbIE TPeOYIOTCS B €ro MOJIOKEHUU KaK MaJIOJIETHETO CO CTOPOHBI €r0 CEMbH, OOIIECTBA M TOCY-
napcrBa. Kaxapiii peGeHOK T0KeH OBITh 3aperuCTPUPOBAH HEMEIJICHHO TIOCIIE €T0 POKICHUS U A0I-
KeH UMeTh uMs1. Kaxaplii peOeHOK UMeeT MpaBo Ha MPHOOPETEHNE TPakIaHCTBA».

B cr. 12 MexayHaponHoro nakra «O6 SKOHOMHUYECKHX, COLMAIbHBIX M KYIbTYPHBIX ITPaBax»
ot 16 nekadps 1966 rona mpeaycMOTpeHO MpaBo peOeHKa Ha OXPaHy 3I0POBbsI, HA 3aITUTY OT S9KOHO-
MHUYECKOH IKCIUTyaTallK; Ha TOCY/IapCTBa-yYYaCTHUKOB BO3JIaraeTcst 00s3aHHOCTh TPUHUMATh MEpbI
K COKPAIIEHUIO JETCKOM CMEPTHOCTH U K 00ecTieueHnIo IipaBa peOeHKa Ha 3710poBoe pazputue. Cra-
Ths1 13 mannoro IlakTa mpemycMarpuBaer mpaBo peOeHka Ha oOpasoBaHue. B 1. 3 gaHHOI cTaThu
MIPEYCMOTPEHO MPABO POIUTENIEH MM 3aKOHHBIX ONEKYHOB BBIOMPATD IS peai3aliii 3TOro Impasa
IIKOJIBI, HE TOJIBKO YUPEKAEHHbIE TOCYIaPCTBEHHBIMU BJIACTSIMU, HO M MHBIE IIKOJIBI, OTBEYAIOIINE
MUHUMYMY, YCTAHOBJIEHHOMY COOTBETCTBYIOIIIMM TrOCYJapcTBOM. PouTenyu Takxke UMEIOT MpaBo Ha
oOecrieyeHne peUruo3HOro ¥ HpaBCTBEHHOTO BOCTIMTAHMSI CBOMX JIETEH.

Takum 06pa3om, HAYaJIO0 CUCTEMATH3AlMU HOPM, 0Opa3yIoIINX WHCTUTYT «JIETCKOTO TpaBa»,
yKe MOJIOKEeHO Ha yPOBHE ME3K/1yHapOJAHO-IIPABOBBIX aKTOB 00 OXpaHe U 3aiuTe rpas aeteil. [lepebiv
BBIpaKEHHUEM 03a00YEHHOCTH CO CTOPOHBI MUPOBOTO COOOINECTBA TIOJIOKEHUEM JeTel ObUIO MTPUHS-
tue B 1923 rogy CoBeToM CO3/1aHHOM HE3a10JIT0 JIO TOr0 HEMPABUTEICTBEHHOUN Opranu3aivu Mex-
JOyHAPOJHBIN cOI03 criaceHus neteit [lekmaparmu o mpaBax pedeHka. dta Jleknaparius, mosyduBiias
Ha3BaHue JKeHeBCcKoM, Oblla 00OpeHa B clienymomemM roay 5-it AccamoOneeit Jluru Hammii. B 1924
rony B JKenese Jlura Hanuii Ha cBoel 5-i1 ceccur MpUHsIA TTPeUIoKeHHYI0 Mex IyHapOIHBIM COIO-
30M criaceHus aeteit Jlekapaiyio npaB pedeHKa.

OnHako OKOHYATEHHO CUCTEMA MEsK/IyHApOIHOM 3aIUTHI IpaB peOeHKa KaK COCTAaBHOW YacTH
3aIIMTHI TPAB YeJIOBEeKa CIIOKIIACh ociie Bropoit MupoBoii BoWiHbI B pamkax Opranusaiu O0benu-
HEeHHbIX Hatumii, omHIM 13 OCHOBOIIONAralofX MPUHIIMIIOB KOTOPOH OBLJIO MTPOBO3IJIAIIEHNE YBaXKe-
HUS K TIpaBaM M CBOOOAM YeJIoBeKa.

[NepBbIM KOMIUIEKCHBIM aKTOM TaKoro pofa sipisiercs Jlekaparus npas pedeHka (IpoBo3riia-
meHa pe3omonuen 1386 (XIV) I'enepanbHoit Accam6ien ot 20 HosiOpst 1959 roma).>® deknaparus
npaB peOeHKa pacmmpuia 5 npuHiunoB JKeneBckoi aeknaparuu 1924 roga no 10 npuanmmnos. B
ee [IpeamOysie oTMeuaeTcs, 9To «peOeHOK, BBUAY €ro (PM3NYECKON M YMCTBEHHOW HE3PEIOCTH, HYX-
JaeTcsl B CrelMaIbHOM OXpaHe U 3a00Te, BKJII0YAsh HaJIeKallylo MPABOBYIO 3aIUTY KaK /0, TaK U
TI0CJIE POKACHUS».

ITOT JOKYMEHT COCPEeOTOUNI BHUMaHKE TIPAaBUTEIbCTB MHOTHX CTPaH Ha BoIpocax obecrie-
YeHUs1 3alIUTHI TpaB jeTell. [leknapanus npaB peOGeHKa MpoBO3IJIalliaeT paBHbIE ITpaBa AeTel B 00a-
CTH BOCIIUTaHMsI, 00pa3oBaHus, oOecrieueHurst, (PU3NIECKOro 1 TyXOBHOTO PAa3BUTHSI HE3ABHCHMO OT
packl, IBETa KOXKH, POTHOTO SI3bIKA, PETUTHO3HBIX, MOJMTHYECKUX WM Ipyrux yoexaeHui. Jlexa-
paius MpU3bIBaET poAUTENeH, OOIECTBEHHBIE OpraHU3alMY, TIPABUTEIIbCTBA IPU3HATH MTPaBa JIeTei
Y BCEMEPHO COICHICTBOBATh MPETBOPEHHUIO UX B JKU3Hb.

He ymanssa 3Hauenus [lexiapaiyy Kak «IepBOM JIACTOUYKM» B CHCTEME «JIETCKOTO IpaBa»,
HEOOXOIMMO TeM He MeHee KOHCTATUPOBAaTh, YTO TOT MEKAYHAPOAHBIN TOKYMEHT ObUI JIUIIIb TPe[-
JBEpUEM ISl pa3paOOTKU U NIPUHATHUS MOUCTUHE CYJOOHOCHOTO /IS IETE BCero Mupa MexyHa-
ponHo-mpaBoBoro akta: peusb uaet o Konsenimn OOH «O npaBax pebeHka», npuHaTon 20 HOsIOps
1989 ropa,>® B 30-10 ropoBumHy npusaTus Hdeknapaiun, u parudpurmpoanHon CCCP 13 uions
1990 ropna. [Mocne npekparenus cymectBopanuss CCCP Bce MexayHapoaHble 0053aTeIbCTBa, BBITE-
Kalone u3 cMbicia u OykBel KoHBeHIMu, mpuHsiia Ha cedss Poccuiickas ®eneparms. KoneeHius
BCTynwiia B cuity aist Poccun 15 centsiops 1990 ropa.

53 Me:xtyHapoqHble KOHBEHIINH ¥ IEKJIapaliiyl O MpaBax eHIWH 1 feteil: COOPHIK YHHBEPCAIBHBIX U PETHOHAIBHBIX MEXKIY-
HapopHbix fokymeHToB / Coct. JI. B. KopOyt, CB. ITonenuna. M., 1998.

36 Odmnmanshble otyets ['eHepanbHol Accambnen, 44 ceccust. Jononnenue Ne 49 (A/44/49). C. 230-239.
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KonBeHIMs 3aKkperuisieT pa3inyHble MpaBa peOeHKa — rpaxaaHCKue, MOIUTUYECKUE, SIKOHO-
MHUYECKHe, COIIMATbHbIC U KYJIbTYPHBIE, paHee HUKOTAAa He OOBEJUHSBIIMECS B €IMHOM JOKYMEHTE.
Ee nonoxeHus y4uTHBAIOT MHOTOOOpas3ue KyJIbTYp, TPAIUIIUI, PEJTUTUI, yPOBHENH SKOHOMUYECKOTO
Pa3BUTHS Pa3IMUHBIX CTpaH. Bce 3T0, a TakXke CylecTBOBaHME MeXaHW3Ma KOHTPOJIS 3a coOojie-
HUEM MoJI0keHUN KoHBeHIMH, [esaeT 3TOT JOKYMEHT YHUKAJIbHBIM MHCTPYMEHTOM 3alUThl IIPaB
JeTei.

C npunsitriem KoHBeHIM Obli1a JOCTUTHYTa OKOHYATEIbHAS JOTOBOPEHHOCTh MUPOBOTO COO0-
IIIECTBA O TOM, KOTO CJIe/lyeT CUYMTaTh PEOCHKOM M MPEOCTaBIATh 0coOyio 3amuty. B KonBeHum
MIPUHATO KOMIIPOMHCCHOE U pa3yMHOE pelleHHe O TOM, YTO peOSHKOM IMPU3HAETCS YeJIOBEUeCcKoe
CYILECTBO OT pOoxAeHUs A0 18 JeT, ecim 3aKkOHOJATEIbCTBOM COOTBETCTBYIOIIETO rOCylapcTBa HE
MpeycMOTpeH OoJiee paHHUI BO3PACT /ISl IOCTUKEHUSI COBEPIIIEHHOJETHSI.

KonBeHuus copepkut 54 CTaTbyl, yUYUTHIBAOIIME MMPAKTUYECKU BCE MOMEHTHI, CBSI3aHHBIE C
’KU3HBIO U MOJOkeHneM pedeHKa B ooiectBe. OHa UMeeT paBHOE 3HaUEHHeE J1sI HAPOJIOB BCEX peru-
oHOB Mupa. KoHBeHIIus 0 mpaBax peOeHKa He TOJbKO pa3BUBAET, HO U KOHKPETU3UPYET MOJMOKEHUS
Hexnaparmu npaB pebenka. OHa uzeT ganpiie JIeknapanyu B TOM, 4TO rOCyJapcTBa, KOTOpbIe IpH-
coequHSIOTCS] K KOHBEHIIMM, HECYT I0pPUINYECKYI0 OTBETCTBEHHOCTh 32 CBOM JAEWCTBHS B OTHOIICHUA
JeTei.

B KonBenimu OblT BBefIeH psili HOBBIX MpaB peOeHKa 10 CPAaBHEHHIO C TEMH, KOTOpble ObLIH
3akperuieHsl B [exknapanuu 1959 roga: Ha BbIKMBaHUE M pa3BUTHE (CT. 6), HA COXpaHEHUE UHIUBU-
IOyaJIbHOCTH (CT. 8), Ha IPaBO CBOOOHO BBIpaKaTh CBOM B3MJISAAHI (CT. 12), HA HEyJYacTHe B BOGHHBIX
neuctBusx (ct. 38), Ha pu3MUYECcKOoe U MCUXOJOTMYECKOEe BOCCTAHOBJIEHUE U COITUAIILHYIO PEUHTErpa-
[IMI0 KEPTB 370yNoTpedieHnit u sKkcrutyataimu (cr. 39). B KonBenuum Bnepebie 0co00 oropopeHa
POJIb CPEACTB MACCOBOM MH(OPMAITUH: TOCYIAPCTBA-YIACTHUKH 00SI3YIOTCS TIOOIIPSTH CPEICTBA Mac-
COBOM MH(pOpMAIIMU K PACIPOCTPaHEHUI0 MH(POPMAIIMK ¥ MATEPUAJIOB, TOJIE3HBIX i1 peOeHKa B
COIMAIBHOM M KYJIbTYPHOM OTHOIIIEHUH, YTOObI peOSHOK UMeJ IOCTYI K MH(OPMAIMK U3 pa3iny-
HBIX HALMOHAJIBHBIX U MEXKAYHAPOIHBIX UCTOYHUKOB (cT. 17). B coorBercTBUM CO cT. 42 rocyaap-
CTBA-YYaCTHHUKH OOS3YIOTCSl «ITMPOKO MH(MOPMHUPOBATh O MPUHIMIAX U MONOXKeHUsIX KoHBeHImu
KaK B3pOCIIbIX, TaK U JETEW».

Bnepsbie B uctopun B pamkax KoHBeHIIMU ObLT CO3aH MEKAYHAPOJHBIA MEXaHU3M KOHTPOJIS
3a BbINOJTHEHUEM NosiokeHnii Konsennun — Komurer mo npaBam pedeHka. OH yHoOJHOMOUYEH pac-
CMaTpuBaTh Nepuoanyeckre (pas3 B 5 J1eT) JOKJaabl ToCylapcTB O MPUHATBIX MU Mepax IO OCy-
niecTiieHUIo nosyioxxeHuii Kousenimu (ct. 44). Kpome toro, cr. 45 npegycmarpusaet, uro Komurer
TaKKe SIBJISETCS KOOPAUHATOPOM MEKAYHAPOIHOIO COTPYIHUUECTBA 10 BHIIOJTHEHUIO TOCTABJIEHHBIX
B KonBennmu 1ienieit. [71s1 aToro B ero padote MoryT nmpuHuMaTth yaactue lerckuii pong OOH, yupe-
KJEHUS, MEXKIyHapOJHbIE HEMPABUTEILCTBEHHbBIE OPraHN3alIH.

Xots no pasubiM npuunHam Konernnumio 1989 roga o mpaBax peGeHka J1MO0 XBaIWIH, JIMOO
KPUTHKOBAJIA KaK «PEBOMIOLIMOHHBIN» JOKYMEHT,>’ ee cileyeT B AeHCTBUTEIbHOCTU PaccMaTpUBaTh
Kak BaxxHOe coObiTHe. B HacTosiuii MoMeHT 193 cTpaHsl JIMOO MOANKCAIN STOT aKT, JTUOO CTaIA
yuactHukamu Konsenimu. He npucoegununuch k Heid CIIA u Comamu. B 1990 rony T'ocynap-
crBeHHbIN cekperapb CIIIA M. Onopaiit ot umenu CILA noanucana 10KyMeHT, HO [Jist paTuduka-
IIMM CEHATOM OH TaK U He ObUT MpezcTaBieH. [locie cepbe3HbIX AUCKYCCHI aMepHKAHCKUe 3aKOHO/IA-
TEJIM IIPUIILIA K BBIBOJLY, UTO 3TO PaIMKAJIbHO ONACHBIN JJOKYMEHT, [TPEJOCTABIISIONINN BO3MOKHOCTD
HEOrpaHMUYEHHOTO BMENIaTeIbCTBA CO CTOPOHBI ITPABUTENILCTBA B CEMEWHYIO KHM3Hb KaK «HanOosee
OMAacHyI0 yrpo3y npaBam poxutesnieid B uctopun Coequnennbix lItatos». 8

7 Yuarxos H. A. MexnaynaponHoe npaso. M.: IOpucrs, 2000. C. 112.

58 Tumosa T. A. Kousenumst OOH «O npaBax peOeHKa»: mpu4uHbl oTkasza CIIA or paruduxauuu // TIpaBosenenue. 2000. Ne 2.
C. 223-229.
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Tem He menee KonBeHIus o mpaBax peOeHKa JeaeT miar Brepes Mo CpaBHEHUIO C JIeHCTBY-
IOIIMMU MEKIyHapOIHBIMU JOKyMeHTaMu. OHa yBsI3bIBaeT MpaBa peOeHKa C MpaBaMH U 00sS3aHHO-
CTSIMU POAMTESICH U IPYTHX JIUI], HECYIIIX OTBETCTBEHHOCTD 32 KM3Hb JeTel, X Pa3BUTHE U 3aIIUTY,
Y TIPE/IOCTaBIIsieT peOCHKY MPaBO HA yYacTHe B IPUHATUM PEIIEHHH, 3aTparuBalolfX ero HacTosIee
u Oynyiee.

KonBennus o npaBax peGeHKa cTajia OTHPABHOW TOUKOU 1Jisl pa3pabOTKU KaK pPEerMOHAIBHBIX
KOHBEHIIMH O MpaBax peGeHka (B pamkax Opranuzanum adpprkaHckoro enuacTsa B 1990 rony npu-
HsATa Adpukanckas Xaprtus npaB u Onarononyuus aeteit;” Coerom EBporbl pa3zpabaTbiBaeTcst
EBporieiickas KOHBEHIMS O TIpaBax peOeHKa), TaK M KOHBEHIIMH U APYTUX MEXIyHApOOHbIX JOKY-
MEHTOB, PETryJIMPYIOIINX OTAebHbIE MpaBa pedeHka (Harpumep, Konsenusa 1993 ropa o 3ammre
AeTed U COTPYJHUYECTBY B OTHOIIEHUU MEXIyHapPOJHOTO YCBIHOBIEHUS ™).

HoBblil BUTOK pa3BUTHs NpaBa peOeHKa MOMy4Yusn nocie cocrosisiieiics 30 ceHtsops 1990
roga B Helo-Vopke BeeMupHOi BeTpeun Ha BhICIIEM YpOBHE B MHTepecax aeTeil. Ha aToil Berpeue
ObUM TIpUHATH BecemupHas aeknapaius 06 odecrieueHny BbDKUBAHUS, 3AIUTHl U Pa3BUTHUS JeTer
u [lnan neiictBuil o ocymecteiaeHnio BecemupHoil nekiapaiuu. B aTux gokymeHTax copMyJiu-
POBaHbl KOHKPETHBIE 1eJIM, KOTOPbIE JIOJKHBI OBITh PeaTM30BaHbl K KOHILYy TEKYIIEro CTOJETHS, a
MMEHHO: O0pbOa C OCHOBHBIMU JICTCKUMU 3200JIeBaHUSIMU; COKpAIIeHUEe CMEPTHOCTH JeTel B BO3-
pacre /10 5 JIeT; CHIKEHHE YPOBHSI MAaTEPUHCKON CMEPTHOCTH; OKa3aHHUe TIOBCEMECTHOW MOIEPKKH
AETSIM-UHBAJTMIAM; TIPEIOCTABICHHE 3AIUTHI AETSIM B YCIOBUSX BOOPYKEHHBIX KOH(DJIMKTOB; 0Oec-
NeYeHre HEOTheMJIEMBIX TIPaB peOeHKa.

25 mas 2000 roga k KonBeHmuu o mpaBax pedenka 1989 roga 6110 TPUHATO JIBa JOTIOTHU-
TEJIbHBIX MPOTOKONA — PaKyIbTaTUBHBIA MMPOTOKOJI, KACAIOMIMICS yJacTHsl JIeTell B BOOPYKEHHBIX
KOH(MKTaX, U PaKynbTaTUBHBINA MPOTOKOJI, KACAIOUIUIACS TOPTOBJIU JETbMHU, I€TCKOU IPOCTUTYLIUN
¥ JIETCKOM MOpHOTrpauu. YKazaHHbIe JOKYMEHTHI ObUIM IIPUHSITHI B OTBET HA YCHJTUBILIEECS B TIOCIIE]-
Hee BpeMsl BOBJICUSHHE HECOBEPILIEHHOJIETHUX BO BHYTPEHHUE BOOPYKEHHbIe KOH(MIMKTHI (Adranu-
cran, CynaH, Coeppa JInone, Yeuns u np.).5!

KonBennus o npaBax pebeHka Ha3biBaeTcs1 Bemmkoii Xaptuei BojbHOCTeH 11s aeteid. ©? Yerno-
BEeK B Bo3pacTe 110 18 JieT umeeT MpaBo Ha MOJHOE Pa3BUTHE CBOMX BO3MOKHOCTEH B YCIIOBHUSIX, CBO-
OOIHBIX OT TOJIOAA U HYKIbI, SKCIUTyaTaIlX U )KECTOKOCTH. MUpoBast 00IIeCTBEHHOCTh PAKTUYECKU
eIMHOAYIITHO orleHNBaeT KOHBEHIIMIO Kak JOKYMEHT BBICOKOTO MEKIYHAPOJHOTO CTaHAApTA.

§ 2. CucremMa HAHOHAJLHOTO I0BEHAJILHOTI'O
3aKOHO/IaTeJbCTBA cOBpeMeHHol Poccun

3a nocnegHue rofsl He TONBKO B Poccuiickon Penepanyy, HO ¥ B PYrUX I'OCYyAAapCcTBax, Kak
ormeuaet H. E. BoprcoBa, mporcxonut OypHOe pa3BUTHE CHIEHHATBHOTO «JETCKOr0» 3aKOHOATEb-
crtBa. OHO pa3BHBaeTCs B OCHOBHOM Ha 0a3e CEMEHOro MpaBa, OAHAKO SIBHO MPOCIIEKMUBAETCS TeH-
JEHIMS K KOMIUIEKCHOMY PeryJMpOBaHMIO OOLLECTBEHHBIX OTHOIIEHUH ¢ yyacTheM peOeHka. Bo
MHOTMX TOCYAAapcTBaX KOHTMHEHTaJIbHOW EBpOINbI MPUHATH I0BeHaIbHBIE KOJEKChl; B Kurtae npasa
nereyt 3aUKCUPOBaHBI OT/EIbHOM cTpokoii B KoHcTutymu. %

AHanu3 JefCTBYIOIIMX PABOBBIX aKTOB B MCCIIEyeMOM 001acTH 1 MPaKTHUKE UX TPUMEHEHHU S
MIOKa3bIBaET, YTO (hopMHpyeMasi B Halllel CTpaHe cUcTeMa Tak Ha3blBAeMOTO I0BEHAJIbHOTO 3aKOHO/Ia-

» MeskayHapo/Hble akThl 0 paBax yenoBeka: CoopHUK fJokymeHToB. M.: HOPMA-MTH®PA-M, 1998. C. 737-747.

60 Odpurmanshblii caidT ['aarckoil KOHBEHLIMM 110 MEKIyHapOAHOMY 4acTHOMY IpaBy // I'aara, 29 mas 1993 r.Tekcr Konsenuuu
Ha aHIMicKkoM s3bike. KonseHnus Berynuia B ety 01.05.1995. Poccust nogrmucana Konsentio 07.09.2000. (Pacriopsixenue Ipe-
sugeHta PO or 26.06.2000 241-pm). KonBenuus He Bcrynuia B cuity a1 Poceun.

61 Odunmanshblie otuetsl ['eHepanbHoi Accambnen OOH, 44 ceccust. Honomnuenue 49. C. 230-239.
62 Hlnexenoopgpm 3. K. TlpaBa pebeHka B 3akoHOaTeNbHBIX akTax // Uctopus. 1997. Ne 40. C. 3.

63 Bopucosa H. E. TIpaBoBoe nonoxenue pedenka B Poccuiickoit ®eneparmu. M.: Mza-so MI'CY, 2004. C. 166-172.
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TEJIbCTBA 00JIaJJaeT YepTaMH OTPACIIEBOTO, MEKOTPACIIEBOro (KOMIUIEKCHOTO) H CIIEIMAIBLHOTO (CO0-
CTBEHHO I0BEHAJILHOTO) 3aKOHO/aTeNIbcTBA. OO 9TOM CBUJIETENIBLCTBYET TOT (DAKT, UTO MHOTHE HOPMBI,
periaMeHTHpYIOIIMe MPaBOBOM CTaTyc peOeHKa, B HACTOsIee BpeMsl pa3OpOCaHbl MO Pa3IHUHbIM
OTpacIIsIM TIpaBa.

NwmeroTcs Bce 0OCHOBaHMS YTBEPXKIaTh, UTO CUCTEMY I0OBEHAJIBHOTO 3aKOHOJATENIbCTBA, KaK U
BCEX OTpaciell 3aKOHOAATENbCTBA, Bo3IasisieT Koncturyuus P®, npunsaTas u BcTynuBIuas B CHITY
12 nexabdps 1993 roma (B pea. PK3 ot 30.12.2008 ropa Ne 6-OK3, ot 30.12.2008 roga Ne 7-PK3).64

Kouncturyuus P® (cr. 17) nposo3riamaer, uro B Poccuu npu3HaOTCS M TapaHTUPYIOTCS IpaBa
1 cBOOO/IBI Y€JIOBEKAa W TpakIaHMHA, FOCYIApPCTBEHHAs 3allUTa KOTOPBIX oOecreumBaercsi CT.45
OCHOBHOTO 3aKOHA Halllel CTpaHBbl.

Uro kacaercsl TEKyILLIETO 3aKOHOAATENbCTBA, TO B Poccuiickoil deaepatinm nosjoxeHue Heco-
BEPILEHHOJIETHUX PErJIAMEHTUPYIOT HOPMBI pa3IMYHbIX OTpacyiell MpaBa, B YaCTHOCTU KOHCTUTYLM-
OHHOE, T'PakJaHCKOE, TPYIOBOE, KWIMIIHOE, CEMEMHOE, I'PaXIaHCKO-IIPOLIECCYaJIbHOE MPaBo, a B
00J1aCTU peryJMpOBaHUs OXPAHUTENILHBIX OTHOIIEHUI C YYaCTUEM HECOBEPIIEHHOJIETHUX, KOTOphIe
BBICTYIIAIOT B HUX KaK MPABOHAPYIIUTEIN UM KaK MOTEpIIEBIINe OT MPaBOHAPYIIEHUNA — aMUHU-
CTpaTMBHOE IIPaBO, YTOJIOBHOE U YrOJIOBHO-IIpOLIEcCyasibHOE MpaBo. He packpbiBasi B JaHHOM Napa-
rpacde copepkaHusi HOpPMATUBHBIX IPABOBBIX aKTOB, 0OPA3yIOIIMX CUCTEMY I0BEHATBHOTO 3aKOHO/A-
TEJIbCTBA, MOCKOJIBKY 3TO OYyIET C/IeNIaHO B CIEAYIOIIMX IJ1aBax, 1ejaecoo0pa3Ho TeM He MeHee JaTh
0O 0030p ITUX AKTOB M TIOBITAThCS BBISIBUTH OCOOEHHOCTH 3aKOHOIATEIbCTBA O HECOBEPIIICH-
HOJIETHUX B cOBpeMeHHoI Poccum.

[MTomumo Konctutytiuu P® OCHOBHBIM 3aKOHOJATEIbHBIM aKTOM (elepaqbHOro YpOBHS,
MpeIyCMaTpUBAIOIIMM B PaMKax OTPAC/IX KOHCTUTYLIMOHHOTO IpaBa U KOHCTUTYLIMOHHOIO 3aKOHO-
JaTeJIbCTBA IMOJI0KEHHUs, KacaloLerocsi HECOBEPLICHHONETHUX, sBJseTcsd PenepaibHblil 3akoH «O
rpaxaanctse Poccuiickoit @eneparuu» ot 31 mast 2002 rona Ne 62-93 B pen. O3 ot 28 utons 2009
roga Ne 127-03.% JlaBas KpaTKyl0 XapaKTEpPUCTHKY AAHHOTO 3aKOHA, CJAEAyeT MOJYEPKHYTh JBa
OCHOBHBIX MOMEHTA: 60-1n€PEblX, OH OCHOBAH Ha MOJIOKEHUSX, coaepkalmxcs B cT. 6 u 62 Koncru-
Tyimu PP, KOTOpbIE MOTHOCTHIO PACTIPOCTPAHSIIOTCS] HA HECOBEPIIEHHOIETHHUX, B OCOOEHHOCTH BaK-
Hellllee U3 HUX: rpaxaaHcTBo Poccuiickort deniepaiuu sSIBAsSETCS PaBHBIM U €MHBIM HE3aBUCHMO OT
OCHOBAHUI1 €ro MPHOOPETEHN s U CO3JaeT OCHOBY JIIsl PABEHCTBA BCEX MTPAB M 00SI3aHHOCTEN TpakJaH
P® na teppuropun Poccun; 6o-eémopsix, cienmalibHble HOPMbI O TPaXIAHCTBE JETEi colepKarcs B
CT. 9 M B LIEJIOM psiie IPYTUX CTaTel JAHHOI'O 3aKOHA U BXOJAT B CUCTEMY I0BEHAJIBHOTO 3aKOHOAA-
TEJIbCTBA; MOAPOOHO OHU OYIYT PACCMOTPEHBI B CIIEIYIONIMX IT1aBax.

HopwMmsl 10BeHasIbHOTO TIpaBa cojiepkarcs B LesioM psijie crareil ['pakgaHckoro kogekca PO
(manee — 'K P®).%°

[Ipexne Bcero, ycTaHaBIMBasi OOMHAKOBYIO I'PaKJAAHCKYIO TPABOCIIOCOOHOCTD KakK JIst B3pOC-
JIBIX, TaK W ISl HecoBepliieHHoNeTHUX usnueckux il (ct. 18 'K P®), 3akoH npemycmarpuBaet
YaCTUYHYIO JIE€CIIOCOOHOCTD /151 HECOBEPIIEHHOJIETHUX,, TU((PEepeHITNPYsI KX Ha MAJIONIETHUX, B BO3-
pacte ot 6 0 14 JeT, 1 HeCOBEPIIEHHOJIETHHX, B Bo3pacte oT 14 1o 18 ner. Takum 06pa3om, MOTHO-
CTBIO HEJIeeCIIOCOOHBIMU JIMIIAMHU TIO TPAKIAHCKOMY TIPaBY SIBJISIOTCS JIMIIA, HE IOCTUTIIHE BO3pacTa
6 ner. MasioneTHue MPUIKCISIOTCS K pa3psily YaCTUYHO JIeeClOCOOHBIX, a HECOBEPIIEHHOJIETHHE
OTHOCSITCS K YHCITy YaCTHYHO HeJeecriocoOHbIX. HemocTarorast 1eeciocoOOHOCTb HECOBEPIIIEHHOET-
HUX BOCIIOJTHSIETCS TTOJTHOM JIeeCIIOCOOHOCTBIO MX 3aKOHHBIX MTPEACTABUTENICH: POTUTENEH, YCHIHOBH-

64 Cobpanue 3akoHomarenbcrea PO, 2009, Ne 4, cr. 445.
65 Benomoctu Bepxosroro Cosera PCOCP, 1981, Ne 26, cr. 903.

% Yacrp 1 0130 HOs10pst 1994 1. Ne 51-03. B pen. @3 ot 27 nekadps 2009 r Ne 352-P3// Cobpanue 3akoHOnaTebera PO 1994,

Ne 32, cr. 3301; yactb 2 ot 26 suBapst 1996 r Ne 14-®3 B pen. 3 ot 17 mions 2009 Ne 145-03 // Cobpanue 3akoHoaaTeabcTBa PP

1996 Ne 5, c1. 410; wactb 3 ot 26 Hos1Opst 2001 1. Ne 146-D3 B pen. O3 ot 30 utons 2008 r. Ne 105-P3 // CobpaHue 3akOHOAATEBCTBA

P® 2001 Ne 49, ct. 4552; yactb 4 ot 18 nekadpst 2006 r Ne 230-03 B pen. @3 ot 24.02.2010 T Ne 17-®3 // CobpaHue 3aKkOHOAATETCTBA
P® 2006, Ne 52 (1 u.), c1. 5496.
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TeJiel, OMeKyHOB WM roneuntesen (cT. 26, 28 'K P®). Ognako HecoBepilIeHHOIETHEE JIUIIO MOXKET
MIPUOOPECTH MOTHYIO IPAKAAHCKYIO IeCIIOCOOHOCTH €111 10 JOCTUKEHUSI COBEPIIEHHOJIETHSI, TO €CTh
18 net, myTem BCTyIUleHUsI B Opak, eciii OpavyHblil BO3PACT CHUKEH €My B YCTAHOBJIEHHOM 3aKOHOM
Nopsi/IKe, ¥ B pe3yibTare sMaHcunauuu (cr. 21, 27 'K PO).

[MoMuMO yKa3aHHBIX HOPM, YCTAHABJIMBAIOUIMX I'PAKIAHCKYIO MPABOCYOBEKTHOCTh HECOBEP-
LIEHHOJIETHUX U 110 CBOEMY XapaKTepy CKOpee PEryJIsATUBHBIX, YEM OXPaHUTENbHbIX, B I11. 59 ['K PO
CONEPKUTCS ellle IBE TPYIITl HOPM YHCTO OXPAHUTEBHOTO CBOMCTBA: HOPMBI 00 OTBETCTBEHHOCTU
3a Bpejl, MPUUMHEHHBI MAJIOJIETHUMH Y HECOBEPIIEHHOJIETHUMH, 1 00 OTBETCTBEHHOCTH 3a Bpell,
MPUYMHEHHBI CAMUM HECOBEPILICHHONIETHUM MOBPEkKICHUEM 3[J0POBbsI I TMOEJbI0 KOPMUJIBIIA.
K 4ncny oxpaHuTesIbHBIX OTHOCATCS TaKke HOPMBbI HACJIECTBEHHOTO MpaBa, COepKaIliecs, Harpu-
Mmep, B cT. 1149 'K P®, ycranapimBaoiumx npaBo HECOBEPIICHHOJIIETHUX TN U APYTUX VKAUBEH-
1IeB HAaCJIe/I0AaTeN sl Ha 00s3aTesIbHYIO 10O MPU HACJIEIOBAHUH 110 3aBEIIAHMIO.

OnpezeneH Takxke I'paxIaHCKO-TIPaBOBOM CTAaTyC HECOBEPLICHHOJIETHUX B MEXIyHapOJHOM
YAaCTHOM I1paBe, TO €CTh PEILIEH BOMPOC O TOM, 3aKOHOZAATEIbCTBO KAKOTO TOCYAApCTBa CIAEAYET MpH-
MEHSATh B Pa3IMYHbIX CUTYallUsIX, MOTYIIMX BO3HUKHYTh IPU YUYACTUU HECOBEPILIEHHOJIETHUX JIULL B
JOTOBOPHBIX, JIEIMKTHBIX, HACJIEIICTBEHHBIX M MHBIX IPAXIAHCKO-IIPABOBBIX OTHOIIEHUsX. YacTp 4
I'K P® perynupyer OTHOLIEHH, CKJIaIbIBAIOIIMECS I10 MIOBOLY CO3AHUS U UCIIOJIb30BAaHUSA UCKIIIO-
YHUTEJBHBIX MIPAaB HA PE3YJIbTAThl MHTEJUICKTYATbHOM eI TeTbHOCTH, 00IaAaTeIsIMi KOTOPBIX MOTYT
OBbITh HECOBEPIIEHHOJICTHHE.

B nenax 3aiuThl mpaB ¥ KHTEPECOB MAJIOJIETHUX HAJ/l HUMU yCTaHaBJIMBAeTCs oneka. OneKyHsl
SIBJISIIOTCS] UX 3aKOHHBIMH TTPEICTABUTEIISIMH, MPEACTABISIOT U 3aAIUIIAI0T UX UHTEPECH B JIIOOBIX
OpraHax M OpraHu3anusx 6e3 0coObIX MOJTHOMOUMI, HA OCHOBAHMH PElIeHHs O HA3HAYSHUH UX OIle-
KyHaMH, COBEPINAIOT B MHTEPECaX MAIOJIETHUX BCE MMYIIECTBEHHbIE CIEJIKM, HEOOXOAUMBIE IS UX
Ku3HeoOecrneueHnsi, (PU3NIECKOro, MCUXUYECKOro, TyXOBHOTO M HPABCTBEHHOTO Pa3BHUTHSI, OTBE-
4aloT 3a Bpel, NpuYrHeHHbI MasoieTHUMU. 'K P® perameHTHpyeT IeATebHOCTh MOoNeunTesen
HaJl HECOBEPIIEHHOJIETHUMH B Bo3pacTte oT 14 1o 18 jer, KoTopsle Takke MOryT ObITh 3aKOHHBIMU
MPEJCTaBUTENISIMA HECOBEPILIEHHOJIETHUX, OKa3bIBAIOT UM MOMOIIb IIPY 3alUTEe UX MPaB U UHTEpe-
COB, JIAI0T COIJIaCKE Ha COBEPIIIEHUE UMYIIIECTBEHHBIX C/IEJIOK, 3a UCKJIIOYEHUEM TEX, KOTOPbIE HECO-
BEpIIEHHOJIETHHE MOTYT COBEpIIaTh O€3 UX COIacusl.

[Ipu npuuvMHEHNM HECOBEPUIEHHOJIETHUMHU Bpela APYrMM JIMLaM MOMNEeYUTEeNd OTBEYaloT 3a
Bpe[l JIMILb [PU OTCYTCTBUU Y HECOBEPILUEHHOJIETHUX JOCTAaTOYHOIO ISl €0 BO3MEIIEHUS UMYILe-
cTBa WM 3apadoTka. ONeKyHbl WK MONEYUTENM HA3HAYAIOTCS TOJbKO TeM HECOBEPIIEHHOIETHUM,
KOTOpbIE OCTAIMCh Oe3 TONeYeHHsT B3POCIbIX; TPU OOBIYHBIX YCJIOBHUSX (DYHKIIMM OMEKYHOB U TIOTIe-
YyUTeNel BBITOIHAIOT POJUTENN WIN YCHIHOBUTEIH.

Bce 310 Gostee moppoOHO OyaeT onucaHo B IaBe S5 AaHHOW paboTsl. B 3akimouyeHue ciemyer
0c000 TOMYEPKHYTh, UTO HOPMBI I'PAKAAHCKOTO MpaBa 00ECTICUNBAIOT OXPaHy U 3aIUTy UHTEPECOB
HECOBEPIIEHHOJIETHUX.

[TockomnbKy TMYHOCTb HECOBEPLIEHHOJIETHETO (POPMUPYETCSI B OCHOBHOM B CEMENHOM OKpYKe-
HUH, TO Oa30BBIM 3aKOHOM JIJIs1 Hero 1o npaBy cumurtaercsi CemelHblii kogeke Poccuiickoit denepa-
un (manee — CK P®) ot 29 nekadpsa 1995 roma Ne 223-03 B pen. 3 or 23 gekadps 2010 roma
Ne 386-D3.57

OxpaHa 1paB 1 UHTEPECOB HECOBEPILIEHHOJIETHUX B CEMbE, KaK IIPUHATO TOBOPUTH, KPACHON
HuUTbIO NTpoxoauT yepe3 Becb CK P®. B cr. 1 B kauecTBe OCHOBHBIX Hayajl CEMEMHOTO 3aKOHOJA-
TEJICTBA U OCHOBHBIX IPUHLIMIIOB IIPAaBOBOIO PETYJIMPOBAHUS CEMEMHBIX OTHOLUEHUI MPEe1yCMOT-
PEHO Ba BaKHBIX MPUHIIMIIA: IPUHLIMI IPUOPUTETA CEMEMHOTO BOCIMTAHUS HECOBEPILIEHHOIETHUX
AeTel U IPUHLUII TPUOPUTETA 3ALLUTHI [TPAB U MHTEPECOB HECOBEPILIEHHOJIETHUX WIEHOB ceMbH. B CT.
13 onsATh-TaKM UCKJIOYUTENIBHO B MHTEPECaX HECOBEPLICHHOJIETHUX MPELYCMOTPEHA BO3MOKHOCTD

67 Cobpanue 3akoHomarenscra PO, 1996, Ne 1, cr. 16.
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BCTYIUIEHUS B Opak JI0 TOCTMKEHUsI COBEPIICHHOJIETUSI U COOTBETCTBEHHO — BO3MOKHOCTh CHUXKE-
HUS1 OpauHOro BO3pacTa MU HAIMYUY 151 3TOTO YBKHUTEJIBHBIX PUYKH 110 16 JieT Ha ypoBHe dejie-
PaATBHOTO 3aKOHOJATENILCTBA U JI0 14—15 JIeT B COOTBETCTBUM C 3aKOHOJIATEILCTBOM CYOBEKTOB PD.

Hopwmel, oGecrieunBaronie OXpaHy ¥ 3alIUTy UHTEPECOB HECOBEPILEHHOIETHUX, MPETyCMOT-
PEHBI B 1. 7-9, peryJupyolux JUUHbIE 1 UMYIIIECTBEHHbIE OTHOIIEHUS MeX 1y cynpyramu. B cr. 31
CK P® npeycMOTpeHoO, UTO CyNpyru 00si3aHbl peliaTh COBMECTHO BOITPOCHI MAaTEPUHCTBA U OTIIOB-
CTBA, TUVITAHUPOBAHUS CEMbH, POKAEHM S, BOCIIUTAHUS U 00pa3oBaHus eTeil. IHTepechl HecoBepIleH-
HOJISTHUX JIETell MOTYT OBITh YUTEHBI TAK:Ke MPU pasjesie MMYIIECTBA CYIPYroB U MPH 3aKJII0YCHUH
OpauHoro noroopa (ct. 38 1. 5, c1. 39 1. 2, c1. 42 CK PD).

I'naBa 1 CK P® nocpsiiieHa peryJaMpoBaHUI0 OTHOIIEHW, CBSI3aHHBIX C 3a4aTUEM U POXIE-
HUEM JIeTell, 10 MOBOJY YCTAHOBJIEHUS MPOUCXOXKAECHUS JEeTeil, MaTepUHCTBA U OTLIOBCTBA, PETH-
CTpalK POXKJICHUsI, IPUCBOEHUS peOeHKY (paMuiInm, IMEHH U OTYeCTBa. Bce HOpMBI IaHHOM TJ1aBbI
HalpaBJIEHbl IIPEXK/IE BCEIO Ha OXPaHy M 3alllUTy MHTEPECOB JETe, Jaxke eCly UX COAEepKaHue He
BCEI/ia MOJTHOCTBI0 COOTBETCTBYET MHTEPECaM poauTesie. BbiBaloT cuTyanum, Korja mporucxoxaeHue
JeTell yCTaHABJIMBAETCSl HE B MOMEHT PErMCTPAllMM POXKIEHUS, a CIIyCTs IOPOH IIUTENIbHOE BpeMs;
OJIHAKO KorAa Obl HU ObUIO YCTaHOBJIEHO MAaTEPUHCTBO M OTIIOBCTBO, MIpaBa M 00S3aHHOCTH POAUTE-
JIed U IeTell CUMTAIOTCS] BOSHUKIIMMU B MOMEHT POXKIECHUS JIETEH, YTO TAK)KE COOTBETCTBYET MPEkK/IE
BCEro MHTepecaM MOCJeTHUX.

KioueBast ponb B onpeaeneHur CeMEWHO-IIPaBOBOIO CTAaTyca HECOBEPIIEHHOJIETHUX JAeTer
orBogutcs 1. 11 CK P®, umenyemon «IIpaBa HecoBepIIEHHONETHUX JETEi», B KOTOPO B MOJIHOM
cootBeTcTBUM co cMbiciioM Konrerntmn OOH «O npaBax peOeHKa» 3aKperieHa CUCTEMA MX JIMYHBIX
Y UMYIIECTBEHHBIX I1PaB, [NIABHBIM U3 KOTOPBIX SIBJISIETCS IPABO HECOBEPIIEHHOJIETHUX JETEH KUTh U
BOCITUTBIBATLCS B CEMbE. DTHU MpaBa KOHKPETU3UPYIOTCS TIOCPECTBOM YCTAaHOBJICHHU I OOSI3aHHOCTEH
ponuTesnel o BOCIUTAHUIO IETel U 3alUTe UX MpaB U UHTEepecoB (V1. 12) 1 1o coziepkaHuio CBOMX
HECOBEpLIEHHONETHUX Jeter (1. 13). B ciayvae orcyTcTBUs poauTeneil Uid MpyU HEBO3MOKHOCTU
MIPEIOCTABUTD JIETSM COIEp/KaHUE OHO MOXET OBITh IMOTYYEHO OT COBEPIIEHHONIETHUX TPYAOCIIOCO0-
HBIX OpaTheB U cecTep, a TaKkxkKe OT JeAyIIKH 1 OA0YIIKY MPU HAJTMYUK Y HUX HEOOXOAUMBIX CPE/ICTB.

Paznen VI nienmkoM nocBsiieH npaBoBoMy peryJIMpOBaHUI0 OTHOILIEHUH 10 YCTPOUCTBY AETEH,
octaBimxcs 6e3 rorneyenust poputeneil. B r1. 18 B coorBeTcTBUM ¢ HOpMaMu KoHBeHIu onpene-
JIeHBI TTPUHIUITHL YCTPOWCTBA JETEH-CUPOT U ACTEH, OCTABIINXCS O3 IMOMeYeHu s pOAUTENICH, BakKHEH-
IIIUM U3 KOTOPBIX MPEICTABIISIETCS MPUHIHIT COXPAHEHU I MHAWBUIYAIbHOCTH peOeHKa 1 IIPUBBIYHOM
cpenpl ero ooutanus. [Ipu ycTpoiicTBe eTell yUMTHIBAeTCS STHUYECKOE MTPOUCXOKAEHHE peOeHKa,
ero POJHOU SI3bIK, PEUTHsl, KyIbTypa, TEPPUTOPHS, HA KOTOPOM peOEHOK MOCTOSIHHO MPOXKHUBAET
i (pakTryecku HaxoauTcs. B 1aHHOM I71aBe orpeesieH NOPsiIOK BBISIBJIEHUS U YCTPOWCTBA JETei,
OCTaBIIMXCs Oe3 MoTeueHusl poauTesiel, TpeOOBaHMUS K JIMYHOCTH BOCTIUTATENS (YCHIHOBUTEIS, OTle-
KYyHa, [ONEYUTEs] UM IPUEMHOTO POAUTENS).

I'maBbl 19-22 mocsimeHbl MOAPOOHON MPABOBOHM pernameHTamy (opM yCTpOWCTBa AeTeH,
OCTaBIIMXCSI Oe3 TOMeYeHHs] poAuTeNel, BKIII0Yasi He TOJNBKO ceMeiHble (popMbl (YCHIHOBJICHHE,
OreKy (MONeYuTeNIbCTBO) B TOM YKC/IE NIPUEMHYIO U MAaTPOHATHYIO CEMBIO), HO TaKe MOMEIleHHe
AeTel Ha BOCIIUTAHUE B OPTraHU3AIMY [Tl JETeH-CUPOT U JIeTel, OCTABIIMXCS O€3 MOTeUeHUsl pOIu-
TeJIel, ¥ MHbIe OpPraHU3alliK, OKa3bIBaIoIIe 00pa30oBaTebHble, MEUIIMHCKUE, COLTUAIbHBIE U MHBIE
YCIIYTH.

B paznene VII, B koTopom cofepkarcsi HOpMbl MEXYHAPOIHOTO YaCTHOIO CEMEUHOTO TpaBa,
COZIEPKUTCS HEMAJIO TIOJIOKEHU, HAlPaBJIEHHbIX UCKJIIOUMTEILHO Ha OXPaHy UHTEPECOB JeTel Npu
OIpeJe/IeHNY IPUMEHUMOT O IIpaBa. Tak, HarpruMep, pU pellieHUH BOIIPOCa O B3bICKAHUU AJTMMEHTOB
Ha peOeHKa, eI 3TU OTHOIIEHUS He YPEeryJIUpOBaHbl MEkIyHAPOIHBIM IOTOBOPOM, ITPUMEHSIETCS
3aKOHOJIATEILCTBO TOCYIAPCTBA, TPakIAaHMHOM KOTOpOro siByisiercs: pedeHok (ct. 164 CK P®). Tlon
0c00O0H OXpaHOW HAXOAATCS UHTEPEChl peOeHKa MPH TaK HA3bIBAEMOM MEKIYHAPOIHOM YCHIHOBJIE-
Huu (ct. 165 CK P®).
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Paszymeercs, BO3MOKHOCTH AEHCTBYIOIIETO CEMEMHOTO 3aKOHO/ATEIbCTBA M0 OXPAHE U 3allUTe
MHTEPECOB HECOBEPIICHHOJIETHUX eIlle J1aJIeKO He MCUepIaHbl; MHOTHE OCTpeHIIe mpooiemMbl Tpe-
OYIOT YeTKOT0, OIHO3HAYHOTO, B HEKOTOPBIX CITydasix — 0e30T/IaraTeIbHOro 3aKOHOAATEIbHOTO pellie-
HUs, 0 YeM OyzieT Oosiee MogpoOHO FOBOPUTHCS B IJ1. 6. OHAKO B IIEJIOM B pacCCMaTPHUBAEMOM aCIIeKTe
CK P® MoXkHO npU3HATH JOCTATOYHO KAaYECTBEHHBIM 3aKOHO/ATEIbHBIM AKTOM.

[enast cuctema HOpM IOBEHAJBHOTO TMpaBa coaepkutcss B TpyaoBom koaekce Poccuiickoi
®epepanmu (nanee — TK P®) ot 30 gekadps 2001 roma ¢ mociaeayomyuMu U3MEHSHUSIMU | JJOTION-
HeHussMu. % [IpakTuecku Bce HOPMBI, B TOW WJIM MHOW Mepe Kacalolrecs: periaMeHTaIuu1, OX paHbl
¥ 3aIUTHI IPaB HECOBEPIIEHHOJIETHUX paOOTHUKOB U pabOTOATENIEeH, MOKHO XapaKTepU30BaTh KaK
CIeLMaJIbHBIE OX pPaHUTEIbHbIE HOPMbL. OXpaHa U 3aluTa TPYAOBBIX IPaB ¥ UHTEPECOB HECOBEPILEH-
HOJISTHUX YYaCTHHKOB TPYIOBBIX MPABOOTHOIICHUH, TIPEXIe BCEro pabOTHUKOB, OCYIIECTBIISIOTCS
B TPEX HAIIPABJICHUSIX: IEPBOE HAIlpaBJIEHUE BKJIIOYAET HOPMBI-IIPUHIMIIBL, B yacTHOCTHU B cT. 3 TK
P®, ycranaBimBaoIei Ha OCHOBE OOIIETPU3HAHHBIX HOPM U MIPUHITUIIOB MEXIyHapOJHOTO TpaBa,
B yacTHocTH EBporeiickoit koHBeHIIMH «O 3aI1uTe mpaB YyesoBeKa U OCHOBHBIX CBOOOI»,% a Takxke
Ha ocHoBe cT. 19 Koncrurtyiuu P®, mpaBuia o HeIomyCTUMOCTH TUCKPUMUHAIIUY B O0JIACTH TPYJIO-
BBIX TPaB ¥ CBOOOJI B 3aBUCUMOCTH OT TOJIA, PACHI, IIBETA KOKHU, IPOUCXOKICHUSI, CEMEHHOTO, COLIHU-
QJIbHOTO Y JIOJKHOCTHOTO TOJIOKEHUS U T. 1., B TOM YHMCJIE B 3aBUCMMOCTH OT BO3pacTa U JIPyrux
00CTOSITENLCTB, HE CBSI3aHHBIX C JAETOBBIMU KauecTBAMU paOOTHHKA.

He saBnsgercs auckpyMMHAIMEN yCTAHOBJIEHWE DPa3jMuMil, UCKJIIOUEHWM, MPENOYTeHUH, a
TaK)Ke OrpaHUYEHHE MpaB PaOOTHUKOB, KOTOPHIE OMPEIEIISIOTCS] CBOMCTBEHHBIMH JaHHOMY BUJLY
Tpyla TpeOOBaHHMAMM, YCTAaHOBJIEHHBIMU (peepasibHBIM 3aKOHOM, JIMOO OOYCJIOBJIEHHBIE OCOOOM
3a00TO¥ TOCyAapcTBa O JIMIIAX, HYXKIAOIIUXCS B TIOBBIIIIEHHON COITUABHONM M MPABOBOM 3aIlUTe, K
YHCITy KOTOPBIX KaK pa3 U OTHOCSITCS] HECOBEPIIEHHOIETHAE PAOOTHUKH.

Bropoe HarpaBiienue — 1 3T0 NpsIMO BbITeKaeT U3 cmbicha cr. 3 TK P®, — ycraHaBimBaet
CIeLMAJIbHBIE HOPMBI, ITPSAMO [TpeJHa3HAYEHHbIE [/151 OXPaHbl MHTEPECOB UMEHHO HECOBEPIIIEHHOJIET-
HUX, TSI 00eCTieYeHHsI X HOPMaJIbHOTO (PU3UYECKOro, ICUXUIECKOTO ¥ HPAaBCTBEHHOTO PA3BUTHUS.
B cootBerctBuu co cr. 20 u 63 ganHoro TpymoBoro kojekca MojHast TPyAOBasi PaBOCIIOCOOHOCTD
1 JIeecrioCOOHOCTDb HacTymaer ¢ 16 jiet; ¢ 3Toro Bo3pacra pabOTHUK MOXKET BCTynarh ¢ padoTonare-
JIeM B TPY/IOBbIE MPABOOTHOIIEHUSI C LEJIBIO BHIIIOHEHHsI JII0OOH TPYIOBOH (DYHKIIUH, 32 MCKITIOUe-
HHUEM CJTy4JaeB, KOT/Ia JUIsl HECOBEPILIEHHONETHUX YCTAHOBJIEH MIPSIMOM 3arpeT Ha BHITIOIHEHUE padoT
C BpE€/IHBIMU, OMIACHBIMU WJIU TSKEJIBIMU YCIIOBUSIMU TPY/a.

B HEKOTOpBIX ciTyyasix TPYAOBOM JOTOBOP MOXKET OBITh 3aKJIIOUEH C COTJIACK S 3aKOHHOTO TIpe/l-
CTaBUTEJIS1 HECOBEPIIEHHOJIETHET0 padOTHUKA C 15 JieT, a 11 BBIIOJTHEHUS JIETKUX padoT, He MOTY-
IIUX PUYMHUTD BpeJa 3/10pPOBbIO, — C COIVIACHS 3aKOHHOTO TIPE/ICTABUTENS U C pa3pelleHusl OpraHa
OTEKH U MOMEYNTENbCTBA — C 14 jieT. B MCKIIIOUHMTENbHBIX CITydasix, O KOTOPBIX Oy/IeT CKa3aHo B Jajlb-
HEWIIIeM, TPYIOBOW JIOTOBOP MOXKET OBITh 3aKJIOUEeH C JIMIIAMHU, He JOCTUTIIMMH Bo3pacta 14 ner.
B Takux ciyyasx oT IMeHH pabOTHHKA TPYJOBOM JIOTOBOP 3aKJII0YAETCSI €ro 3aKOHHBIM TMPEICTaBH-
TEJIEM.

K uncny cnieniaabHbIX OXpaHUTEIbHBIX HOPM, 00Pa3yIoNIUX CUCTEMY TPYIOBOTO I0BEHAJIBHOTO
3aKOHOZIATENILCTBA, OTHOCSTCSI HOPMBI 00 00SI3aTENIbHBIX MPEJBAPUTEILHOM (ITPH MTpHUeMe Ha padoTy)
Y TIEPUOANYECKUX MEIUIIMHCKMX OCMOTpax (00C/IeJOBAaHUSIX ) HECOBEPILIEHHONETHUX 0 IOCTHXKEHU S
18 net (ct. 69), 0 HEOIYIIEHNN UCTIBITAHUS MTPU TTpreMe Ha padoty (cT. 70), 0 MPOAOKUTETBHOCTH
eXeTHEeBHOU padoTHI (CMeHBbI) (CT. 94), 00 orpaHnyeHUr padbOT B HOYHOE BpeMs, O HEIOMYIICHUN
MIPUBJICUYEHUS] K CBEPXYPOUHBIM paboTaM, K paboTaM B BHIXOIHbIC M IPA3AHUYHBIE JHU, O pa3Mepe 1
MOPsIJIKE MPEIOCTABICHUSI OUEPEJHOr0 OTITyCKa U JIp. (CT. cT. 96, 99, 126, 242, 244 wu ap., a Takxke
1. 42 TK PO, crienaiibHO nTpeHa3HAUEHHAS /11 PEryJIMPOBaHMS TPY/Aa HECOBEPIIIEHHOIETHUX ).

8 Poccuiickas rasera. 31.12.2001. Ne 256.

9 Cobpanue 3akoHonatenberBa Poceniickoit ®enepann, 1998, Ne 20, cr. 2143.
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TpeTprM HarpaBIeHUEM OXPaHbl 3J0POBbsI HECOBEPILIEHHOJIETHUX HOPMaMH TPYIOBOT'O TpaBa,
oOecrieueHusI UX HOPMAJIBHOTO Pa3BUTHUS SIBJISIOTCS HOPMBI, YCTaHABJIMBAIOIINE OCOOCHHOCTH Pery-
JIMPOBAHUS TPyAa OEPEMEHHBIX JKSHITMH, MaTepel, a TakKe JPYruX I'pakaaH, MMEIOIIUX JeTel U OCy-
LIECTBJISAIOIIMX X BocUTaHue. B Takux HopMmax (k nmpumepy conepxatuuxcs B 111. 45 TK P®) uetko
MIPOSIBJISIETCS IECTBUE MPUHIIUIIA FOCYIAPCTBEHHOM MOIAEPKKY U 3alIUTHl MATEPUHCTBA, OTIIOBCTBA
u aercra (cT. cT. 7, 38 Koncruryiuu P®).

Bce ckazaHHoOe BblllIe HE O3HAYAET, YTO B MPAKTUKE MTPUMEHEHUsI YKA3aHHBIX OXPAaHUTEIbHBIX
HOPM I0BEHAJILHO-ITPABOBOI HAIPABJIEHHOCTH U B HAayKe TPYIOBOIO IMpaBa MOJTHOCTBIO OTCYTCTBYIOT
HepeleHHbIe MPOOJIEMbI, Kacalolrecst OXPaHbl U 3aIUTH TPYJOBBIX IPaB ¥ MHTEPECOB HECOBEPIIICH-
HosteTHHX. O/IHaKO B MPHHIIKTIE, B 0cOOeHHOCTH mociie BHeceHus1 B TK P® uzMeHeHui 1 coBepiiieH-
cTBoBaHus ero pegakunu PenepaibHbM 3akoHOM 0T 30 uionst 2006 rona Ne 90-D3, naHHBIT 3aKOHO-
JaTeJIbHBIN aKT TaK)Ke MOKHO CUMTATh B 11EJIOM BHICOKOKAQUECTBEHHBIM, OXBATHIBAIOIIMM B TIpe/Iesiax
Pa3yMHOU TOCTAaTOUYHOCTH BCIO c(hepy TPYJOBBIX OTHOIIEHU! C YYaCTUEM HECOBEPIICHHOJIETHUX.

B acriexTe conmanbHOM 3aIIUTHI IETCKOTO M MOJPOCTKOBOTO HaceneHuss PO HeoOxomumo oxa-
paKTepu30BaTh TaK HA3bIBAEMOE COIMAJIBHOE 3aKOHO/ATeIbCTBO, KOTOPOE BKIIOYAET B ceOs 3aKo-
HOJ/IATeJIbCTBO O COIMAJIHOM 3allTe OTAETbHBIX T'PYII HACeJIeHUs, O MEHCHOHHOM OOeCIIeUeHUH,
O COIMAJILHOM CTPaxXxOBaHWH, O MPOXKUTOYHOM MHUHUMYMeE, O MOTPEOUTEIhCKOM KOp3WHE, O MaTe-
PUHCKOM (CeMeNHOM) Karurasie u T. 1. [IpaBoBbie HOPMBI, cofiepsKallliecsi B HOPMAaTUBHBIX MPaBO-
BBIX aKTaxX, MPU3BAaHHBIX 00ECHEeUNTh COIMAIBHYIO 3aIIUIIEHHOCTh HACEJICHUS, TI0 TPAIUIIAU TTPH-
HSATO BHIJICJIATH B CAMOCTOSITEIIBHYIO OTPACITh MpaBa, UMEHYeMYI0 IIPaBOM COIMAILHOTO 0OeCTIeYeHU T,
COOTBETCTBEHHO C(hOpMUPOBAIACH U CAMOCTOSITESIbHASI OTPAC/Ib 3aKOHOJATEIbCTBA — 3aKOHOIATE Th-
CTBO O COIMAILHOM oOecrnieueHur. B JaHHOH oTpaciy IipaBa IOBOJILHO JIETKO HAWTH KaK PETYJISITUB-
Hble (B MEHbIIIeW CTETNeH), TaK U OXPAHUTEIbHBIE HOPMBI, C TIOMOIIBI0 KOTOPBIX 00ECIIeUunBACTCS
COlIMaJIbHAS 3alllUTa HECOBEPIIEHHOJETHUX U OCYILIECTBIISIETCS BbIJICJIEHUE HA UX JIOJII0 YACTU HaIH-
OHAJILHOTO JJOXOJIa TOCYAapCTBA M3 TaK HA3bIBAEMBIX OOIECTBEHHBIX (DOHJIOB MOTPEOICHHMS.

Nmerotcst Bce ocHOBaHUS 1Sl HAYYHOU JUCKYCCUU T10 TIOBOY TOTO, OXBaTHIBAETCS JIU 3aKOHO-
JATeJILbCTBOM O COLIMAJILHOM OOEeCIeYeHNH BCe COIMAIbHOE 3aKOHOIATEILCTBO, BKJIIOUAs 3aKOHO/IA-
TEJILCTBO 00 OXpaHe 37I0pOBbsl, 00 00pPa30BaHMU, YACTh KHIJIUIIHOTO 3aKOHOIATEIbCTBA U JaKe TPY-
JIOBOE 3aKOHOJATEIbCTBO, O KOTOPOM Peub yikKe IL1a. JJUCKYCCUOHHBIM SIBJISIETCSI, K IIPUMEPY, BOTIPOC
O TOM, HaCKOJIbKO TIPAaBOMEPHO BKJIIOYATh B 3aKOHOJIATEILCTBO O COLMAIILHOM OOecTieueHr HOpMa-
TUBHBIE TTPABOBbIE aKThl, HAMpaBJIeHHbIE HE Ha OgopMIIeHUE TiepepacipeieieHrs] HAllMOHAIBHOTO
JI0X0/1a, a Ha CO3/IaHME MTPABOBBIX OCHOB COIIMAJILHOM 3alIUTHI HacesaeHusl. OIHaKO OTpakeHUe B JJaH-
HOW paboTe HAyYHBIX CIIOPOB IO STOMY IOBOAY MPEACTABISAETCS HEYMECTHBIM, TIOSTOMY MBI ICXO-
JVIM 13 TIOHUMAHHSI COIMAIBHOTO 00ECTIeYeH s B CAMOM IIIMPOKOM CMBICIIE, BKJIIOUAs JIJIs yIOOCTBa
M3JIOKEHHUSI CUCTEMbl HOPM I0BEHAJIbHOTO MpaBa BeCh KOMILJIEKC 3aKOHOATEIbCTBA O COLIUATIBHOM
3aliTe HAaceseH!s, O MEHCHOHHOM OOECIIeYeHUH, O COIUAIbBHOM CTPAaXOBAHWU, 32 UCKJTIOUECHHEM
00513aTeJIbHOrO MEWIIMHCKOTO cTpaxoBaHus. OTIeIbHON XapaKTePUCTUKY 32 paMKaMHM TIpaBa COIH-
AJILHOTO OOecCTieUueHM s 3aCTyKUBACT TakKe )KMJIUITHOE 3aKOHOATEILCTBO, XOTSI HAM M3BECTHA TIO3H-
1IMsI O TOM, YTO JKUJIMIITHOE MPABO B CBOEW OCHOBHOW YaCTH SIBJISIETCS] KOMIIOHEHTOM IAaHHOW OTPAC/IU
rpasa.

Wrak, xapakTepusyst HOpMbI I0OBEHAIBHOTO MTPaBa, OTHOCSIIIMECS [0 CBOEH OTpaceBOr MPUHA/I-
JISKHOCTH K MPaBY COLUAIBLHOTO 00ecTieueH s, HeOOXOAUMO OTMETUTH Te XKe IMOIXObI K IPABOBOMY
PETryJIMPOBaHUIO JTAHHOM c(pepbl OTHOIIEHUI C yYaCTUEM HECOBEPILEHHOJIETHUX,, KAKHAE Mbl OTMEYaIn
NP XapaKTEPUCTHUKE TPYIOBOIO 3aKOHO/IATEIILCTBA.

B oony epynny HOpPM 10BEHAJILHOTO 3aKOHOAATENILCTBA AAHHOM OTPACAM BKJIIOYAIOTCS Kak
pEryjIsiTUBHBIE, TAK U OXPAHUTEJbHbIE HOPMBI, PEIIAMEHTUPYIOIIME OTHOIIEHUsI B chepe Colaib-
HOTO 0OecIieueHHsl C yYacTUeM HECOBEpIIeHHOIETHUX. K UX YUCITy OTHOCSATCSI HOPMBI, COIepIKaIly-
ecsl B MIEHCMOHHOM 3aKOHOJATEIbCTBE, B COOTBETCTBUM C KOTOPHIMU JIETSIM-UHBAIUJAM, KOTOPHIM
rpyIa WHBAJIUIHOCTU HE YCTAHABJIMBAETCS W TMEHCUsI HEe HA3HAYaeTCsl, TPOU3BOMASTCS €XeMecs -
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HBIC BBITIJIATBI, @ HCCOBCPIICHHOJICTHUM, MMOTECPABIINM KOPMUJIbLA, B COOTBETCTBUM C 3dKOHOAATEIIb-
CTBOM O TOCYJapCTBEHHOM NEHCHOHHOM OOECIeYEeHHMH U O TPYIOBBIX MEHCHSIX Ha3HAYAETCs TIEHCHUs
10 IOCTHKEHUSI MU Bo3pacTa 18 Jiet, a mpu npogomkeH|u 0Opa30BaHusI IO OYHOM (hopMe 0OyIeHUsT
— Ha Bech neproj 00ydeHus, Ho He Oojtee, yem 110 23 JieT.

/lpyeyto epynny HOPM, PETYIMPYIOIIMX OTHOILIEHHS C yYaCTUEM HECOBEPILIEHHOJIETHUX OIoCcpe-
JOBaHHO, 00Pa3yl0T HOPMBI, TIPeIHA3HAUYEHHBIE JJIs1 PETyIMPOBAHMUSI OTHOILIIEHUH, B KOTOPBIX IPaBO-
oOnagaressiMu sIBJISIIOTCS. HE CaMU HECOBEPIIEHHOJIETHHE, a B3POCIbIe JIMIIA, OAHAKO W TU HOPMBI
B KOHCYHOM HTOIC NMpE€AHa3HAYCHBbI IJIAd CO3JaHUA yCJIOBPIfI, O6€CHG‘{I/IBEIIOH_[I/IX BBIDKMBAHUE U HOP-
MaJIbHOE BHYTPHYTpPOOHOE pa3BUTHE peOeHKa, yX0oi 32 HUM, €T0 BOCITUTAHHE.

Peub upert, 6o-nepswix, 0 IEHCMOHHOM OOECIIEUYeHNH B CBS3M C MOTEpell KOPMUJIbIIA CYIpyra
YMEPLLETO, OIHOTO U3 POIUTENEN W JIPYroro 4jaeHa CEMbH, HE3aBUCMMO OT €ro Bo3pacTa U Tpyao-
CIIOCOOHOCTH, KOTOPBIM 3aHAT YXOAOM 3a JAETbMH, OpaThsiIMH, CECTpaMH WJIM BHYKaMy TMOTHOIIETO
(ymepiiiero), He IOCTUTIIMMU Bo3pacTa 14 yiet u He padoTaer.

Bo-emopuix, ®enepanbHbIM 3akOHOM «O TOCyIapCTBEHHBIX MOCOOUSIX IrPpaXkaaHaM, UMEIOIIUM
netrei» ot 19 mas 1995 roma Ne 81-®3 B pen. ot 24 wmionsa 2009 roga Ne 213-P37° ycraHoBieHa
eIrHasl CHCTeMa MocoOUi TpaXJaHaM, UMEIOIIUM JIeTeH, B CBSI3U C UX POXKAECHUEM U BOCITUTAHUEM,
KOTOpasi 00eCcreYnBaeT rapaHTUPOBAHHYIO TOCYAAPCTBOM MaTepPUAIbHYIO TIOJIEPKKY MAaTepUHCTBA,
OTIIOBCTBA U JIETCTBA.

K 4uciny HOpM 1aHHO# TpyMIibl HECOMHEHHO OTHOCSITCSI HOPMBI, cofiepkaniyecs: B denepab-
HOM 3aKOHe «O JIOMOHUTENIBHBIX MEepax roCyJapCTBEHHOM MOJIEPKKU CEMEN, UMEIOILUX JIETeN» OT
29 nexabdps 2006 roga Ne 256-P3 B pen. @3 ot 28 mions 2010 roma Ne 241-P3.7! 3akoH onpenensier
JOTIOJIHUTEJIbHBIE MEPBl TOCYIaPCTBEHHON TOMICPKKUA CeMel, UMEIONIHNX JeTeld, Kak Mepbl, odec-
NEYMUBAIOIINE BO3MOXKHOCTD YIYUYIICHHUA XUJINUIITHBIX YCHOBHfI, MOJIy4YCHUA O6pa3OBaHI/IH, a TaKXKe
TIOBBIIIIEHUsI YPOBHS MEHCHOHHOTO obecrieueHus. M3 comepkanusi 3TOro onpeneneHus BUIHO, YTO
JaHHBIA 3aKOH CKOpee SIBJISETCS] KOMIUIEKCHBIM, YeM IMPSIMO OTHOCSIIIIMMCS K 3aKOHOJATEIbCTBY O
COIMAIBHOM obecrieueHnd. TeM He MeHee MO CBOeMY CMBICIY U IyXy OH B 3HAYMTESIbHON CBOEH
YaCTu COACPKUT HOPMBI, ABHO TATOTCIOLIUE K IIaHHOﬁ OTpaciiv I1paBa, NpeKAC BCETO K UHCTUTYTY
MeHCHOHHOTO obecrieueHnst. OO 3TOM CBUIETEIbCTBYET XOTsI ObI TOT (DAKT, YTO MAaTEPUHCKUH (ceMeit-
HBIIA) KarmuTaj, KOTOPBIM MPEeXk/Ie BCEro U BXOAUT B UUCIIO JIOMOJHUTENILHBIX MEp roCy/1apCTBEHHOM
MOIEPKKH CEMEH C JIETbMH C IIeJIbI0 00ECIeYUTh UM JIOCTOUHYIO XKU3Hb, OMpPEAesieTcs] 3aKOHOM
Kak cpencTBa (penepanibHOro OrojkeTa, repeaBaemole B OomkeT [TeHcnonHoro doraa Poccuiickoit
depeparu Ha peaTM3alvio JOTOJIHUTETBHBIX MEp TOCYIapCTBEHHOM MOJIEPKKH, YCTAHOBJIECHHBIX
JAHHBIM 3aKOHOM.

K 4umciy HOpM 10BEHAJILHOTO IMpaBa OTHOCATCS TaKke HOPMBI MyOJTMUYHBIX OTpacied IMmpasa,
cofiepxkatnuxcs B ['paxkaanckoM mporieccyaibHoM konekce Poccuiickoit @enepanuu (ganee — ['TIK
P®) ot 14 Hos10ps 2002 rona Ne 138-®3 B pea. ot 23 nekadps 2010 roxa Ne 389-03.72 B wactHOCTH,
B c1. 37 I'TIK P® omnpenenen o0beM mpolieccyaabHOM JIeecioCOOHOCTH MAJIOJIETHUX U HECOBEPIIIeH-
HOJISTHUX JIHII, TTOJ, KOTOPOM MOHMMAaeTcsl oOecrieunBaeMasi rpakJaHCKIM POLECCYaIbHBIM 3aKO-
HOM BO3MOXHOCTb JIMIIA CAMOCTOSITEJIPHO 3allMINATh B CyJ€ CBOM IIpaBa M 3aKOHHbIE MHTEPECHI, a
TaK>Ke BBITIOJTHATD CBOM MPOIIECCyaIbHbIE 0OSI3aHHOCTH.

B cootBetcTBUM C 4. 2 JAHHOU CTaThbU HECOBEPILIEHHOJIETHUI MOKET OCYILIECTBIISITh CBOU MPO-
1iecCyasibHble TpaBa W MCTOMHATDH MPOIeccyaibHble 00S3aHHOCTH B MOJHOM OOBEME CO BpEeMEHH
BCTYIUICHHS B Opak WM SMaHCUTIAIIMU, TO €CTh C MOMEHTA MPUOOPETEHUS TOJTHOM TI'pakJaHCKOW
JeeCcrioCOOHOCTH.

70 Cobpanue 3akoHomatesbera PO, 22.05.1995, Ne 21, cr. 1929.
71 Co6panue 3akoHonatensctBa PO, 01.01.2007, Ne 1 (1 w.), cr. 19.

2 Cobpanue 3akoHonatenbera PO, 18.11.2002, Ne 46, cr. 4532.
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Yactp 3 maHHOW CTaThU MpelyCMaTpUBaeT, YTO MpaBa, CBOOOABI U 3aKOHHBIE MHTEPECH HE
TOJIKO MaJIOJIETHUX, HO M HECOBEPILIEHHOJIETHUX B Bo3pacTe oT 14 1o 18 jieT 3auianT ux 3aKOHHbIE
MIPE/ICTABUTENH; OIHAKO Cy/ OOsI3aH MPUBJIEKATh K YYaCTHIO B JieJie CAMUX HECOBEPIIEHHOJETHHX.
B ciyyasx, npeaycMoTpeHHbIX (peepabHbIM 3aKOHOM, HECOBEPILIEHHOJIETHUE B Bo3pacTe oT 14 1o
18 et BrpaBe caMOCTOSITEIbHO 3aIMINATh CBOM MpaBa, CBOOOIBI M 3aKOHHBIE MHTEPECHI TI0 JIeNaM,
BO3HMKAIONIMM U3 TPAXKJAHCKHUX, TPYIOBBIX, CEMEUHBIX, MyOJTMYHBIX U IPYTHX PABOOTHOIIEHHIA.

OpnHaxo cyq BripaBe MPUBJIEYb K YYaCTUIO B TAKMX JIeJIaX 3aKOHHBIX ITPEACTABUTENIEN HECOBEP-
HIeHHONETHUX (4. 4 cT. 37). IMelotcs B BUly HE TOJIBbKO POAMUTEIN, YCHIHOBUTENHU, ONIEKYHBI U TIOIIe-
YUTENW, HO U UHBIE JIMIIA, KOTOPbIM 3TO MPABO MPEJOCTaBICHO (peaepanbHbIM 3akoHOM. [loHsATHO,
YTO pedb UJIET, 80-Nepeblx, 00 OpraHax OMeKW W MOMEeYUTEIbCTBA, KOTOPhIe HE TOJIBKO BIIpaBe, HO
1 00s13aHbI MPECTABIIATh U 3AUIIAThH TpaBa, CBOOOB U 3aKOHHBIE MHTEPECH! ETeH, OCTABIIUXCS
0e3 TonevYeHns1 poIUTeNelt; 60-6mopbix, 00 OpraHu3aIMsIX, B KOTOPbIE TaKKe AETH MOMEIIEHbI O[]
Ha/130p ¥ Ha BOCIIUTAHUE.

B I'TIK P® conepxutcst Liesiblil psi KOHKPETHBIX MPOLECCYaTbHBIX FAPAHTUI, 00YCIOBIEHHBIX
BO3pAacTOM HECOBEPILEHHOJIETHUX MCTIIOB, OTBETYMKOB, TPETBUX JIMI] U cBUAETeNel. B yacTHoCTH,
B 4. 2 cT. 154 ycraHOBJIEHBl COKpallleHHble (10 1 Mecsilia) CpPOKM pacCMOTPEHUsI JIeNl O B3bICKAaHUU
QIMMEHTOB; KaK M3BECTHO, CyAeOHBbIC pellIeHus] O B3bICKAHMH aJTMMEHTOB, B TOM YHCIIE U TIPEKIe
BCEro Ha CoJepkaHNe HECOBEPIIEHHONETHHUX JeTel, 00paIiaioTcs K HeMeAJIeHHOMY UCTIOJTHEHHIO.

Crarbsa 176 T'TIK P® npenycmarpuBaer, YTO HECOBEPILIEHHOJIETHUE CBUIETENN MO JENy, He
aocruriue 16 jer, 1onpammBaloTcs B IPUCYTCTBUU HE TOJIBKO 3aKOHHOTO ITPECTaBUTES], HO U IIeJja-
rora. 9TU JiMla He TIpeayNnpeKaaloTcss 00 YTOJOBHOW OTBETCTBEHHOCTH 3a J1auy 3aBEIOMO JIOKHBIX
TMOKa3aHWH, CyJl OTPAHUYMBAETCS pa3bsCHEHNEM HEOOXOAUMOCTH TPABIMBO PACCKa3aTh BCE, YTO UM
M3BECTHO I10 JieNy (aHAJIOTMYHbIE HOPMBI COAEPIKATCs TaKke B aIMUHUCTPATUBHOM U YTOJIOBHO-IIPO-
LIECCYaJIbHOM IIpaBe).

Oco0ble mporieccyasbHble FapaHTUHU PEeaTM3aIMK U 3AIIUTHI TPAB ¥ 3aKOHHBIX HHTEPECOB HECO-
BeplleHHoJeTHero npeaycmorpensl B 1. 29 T'TIK, pernameHTupymomeil nopsaok paccMOTPEHUs
cynamu aei1 00 ychiHOBJIeHNH (ynodepeHun) aeteit. Tak, B coorBeTcTBUM cO cT. 273 T'TIK P® Takue
JieNia pacCMaTpUBAIOTCS C 0OSI3aTENTbHBIM YUaCTHEM YCHIHOBIISIEMOTO peOeHKa, JOCTHUTIIErO BO3pacTa
14 ner. Haymo nonararh, 4To B JaHHOM CJIydae BbISIBJICHHE TIOIUIMHHOW BOJM peOeHKa, ero go0po-
BOJIBHOTO COIJIACHSI Ha YCHIHOBJIEHUE HE CTaBUTCS B 3aBUCUMOCTD OT TOT'O, ITPOKUBAET JIM OH B CEMbE
YCBIHOBUTEJIEN U CUUTAET JIM UX CBOMMU KPOBHBIMU POIUTENSIMHU.

B HeoOXoaMMBIX CTydasx K y4acTHIO B JieJie MOXET ObITh MPUBJIEUYEH TAKKe YCHIHOBIISIEMBI
B Bo3pacte oT 10 10 14 ner. B coorBerctBuM co cr. 275 I['TIK P® ychIHOBNIEHHBIN, JOCTUTIIIANA BO3-
pacrta 14 nert, sIBJIsI€TCS UCTLIOM TIO JieflaM 00 OTMEHe YCHIHOBJICHUST; peOEHOK, TOCTUTTIIMI BO3pacTa
10 net, Takke MPUBJIEKAETCS K yYaCTHIO B CyleOHOM pa30MpaTesibCTBE /17151 BBISIBJICHUS €r0 COrIacusi
Ha OTMEHY YCBHIHOBJIEHHS], HA U3MEHEHHE B CBSI3U C 3TUM €ro (paMUIMK, UMEHU M OTYECTBA, a TaKke
3aMKCH YCHIHOBUTEJIEH B KQUECTBE €r0 pOAUTENIeH, eclii OHa Oblla IPOU3BEIeHa MTPU €r0 YChIHOBJIE-
HUMU.

I'maa 31 I'TIK pernmaMeHTUpYeT MOPSAAOK PACCMOTPEHHS 1S 00 OrpaHUYCHUN WM O JIUIIIe-
HUM HECOBEPLIEHHOJIETHUX B Bo3pacTe oT 14 10 18 seT npaBa pacnopsKarbCsi CBOMMHU JI0XOJaMHU 110
OCHOBaHUsIM, TipeycMoTpeHHbIM cT. 26 'K P®. Cratbs 284 I'TIK P® npenycmarpuBaet ods3atesb-
HOE yJacTue B CyleOHOM 3ace/laHiM CaMOro HecoBepIleHHOeTHero. B 1. 32 conepikarcst HOPMBI O
MOPSIIKE PACCMOTPEHHUs e 00 0OBSIBICHUH HECOBEPILIEHHOIETHETO, IOCTUTTIIEro Bo3pacTa 16 yert,
TMIOJIHOCTBIO IeecTiocOOHBIM (00 aMaHcunamu). C TaKUM 3asBJISHUEM 0OpalaeTcs caMm HecOBEpIIIeH-
HOJIETHUI IIPY OTCYTCTBUM COIVIACHS HA €T0 SMAHCUIIALIAIO POAUTEJIEN WM OIHOTO U3 HUX, YTO Ipe-
MATCTBYET OOBSIBICHUIO €T0 TOTHOCTHIO IeeCIOCOOHBIM OpraHaMy ONIEKH U TOTIEUUTEIbCTBA.

K 4uciy ucTouHMKOB 10BEHATIBHOTO MpaBa Oe3ycinoBHO crienyet otHecTn Koneke Poccuiickoit
depeparmu 06 aJMUHUCTPATUBHBIX MpaBoHapyieHusx (gainee — KoAIl P®) or 30 nekadps 2001
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roga Ne 195-®3 B pen. ot 28 nexadps 2010 roma Ne 417-03.7 Conepxariyecss B HeM HOPMBI I0Be-
HAJILHOTO TIpaBa AuddepeHIpyOTCs 10 TPeM HAINpaBJICHUSIM eI TeJIbHOCTH TOCYAapCTBa.

Bo-nepebix, 3T0 HOPMBI, C IIOMOIIIBI0 KOTOPBIX OCYIIECTBIISETCS OXPaHa U 3alUTa IIPaB U 3aKOH-
HBIX HTHTEPECOB HECOBEPIIICHHOJIETHETO, TIOTEPIIEBITIEr0 OT BO3MOKHBIX UJIH YK€ COBEPIIICHHBIX ITOCS-
ratenbeTB. Kak npenycmorpeHo B 4. 3 ct. 1.2 KoAIl P®, B cooTBeTCTBUM € 3aKOHOAATEIBCTBOM O
3alyTe IPaB HECOBEPIIICHHOIETHUX TMpeIMETOM BesieHus1 Poccuiickoit deneparyi BIsieTCs: orpe-
JeJIeHue TIOJIBeJJOMCTBEHHOCTH JIeJ1 00 aJIMUHUCTPATUBHBIX MPpaBoHApyIIeHusAX Komuccnu o aemam
HECOBEPITIIEHHOJIETHUX U 3aIlIUTE UX TPaB.

[MockonbKy aJIMUHUCTPATUBHOE W aJMHUHUACTPATUBHO-TIPOIIECCYAIbHOE 3aKOHOIATENILCTBO, B
TOM YHCJIe 3aKOHOJATEILCTBO 00 aIMUHHUCTPATUBHBIX PABOHAPYITIEHUSX, B COOTBETCTBUU C T1. «K» Y.
1 cr. 72 Koncrutyrmuu P® Haxonurcst B coBMecTHOM BeneHnu Poccuiickoi ®enepaiun 1 cyObeKTOB
Poccuiickoit ®enepanum, To co3gaHre KOMUACCHI 0 JieJlaM HECOBEPIIIEHHOIETHUX U 3aIlUTe UX TIPaB
SIBJISIETCS] KOMIIETeHIIeH CyObeKTOB PD, KOTOphle MOTYT HaJIeJATh OpraHbl MECTHOTO CaMOYTIpaBJie-
HUS OT/ICJIbHBIMU TIOJIHOMOUUSIMU TI0 OXPaHEe W 3alWTe MPaB U MHTEPECOB HECOBEPIIIEHHOIETHUX.
3ammmra uX 1mpaB OCYIIECTBIISIETCS, B YACTHOCTH, MyTeM YCTAHOBJICHUS aJMUHUCTPATUBHOW OTBET-
CTBEHHOCTH B3POCJIbIX 32 HapyIIeHHe ITHX MpaB, 0 YeM OyJeT TOBOPUThCS B JajbHeweM. Cienyer
MMETh B BUIY, YTO aJMIUHUCTPATUBHASI OTBETCTBEHHOCTh MOKET ObITh TAKKE YCTAHOBJIEHA 3aKOHAMU
CcyOBeKTOB PD.

Bo-emopulix, B TeX Cilydasix, Korjaa CyoObeKTOM aIMUHUCTPATUBHBIX PABOHAPYIIEHUH SBJISCTCS
caM HeCOBEpINEHHOJICTHUH, 3aKOH YCTAHABJIMBAET PsIJl MaTepPHAIbHO-TIPABOBBIX U MPOIIECCYaTbHBIX
rapaHTHI 3allUTHl €r0 3aKOHHBIX MHTEPECOB OT HAPYIIEHUH CO CTOPOHBI OPraHOB U JOJKHOCTHBIX
JIVLI, B KOMIIETEHIINIO KOTOPBIX BXOMUT ACSITEILHOCTD 1O IPUBJICUCHUIO TTPABOHAPYIIIUTENIeH K aJMU-
HUCTPATUBHON OTBETCTBEHHOCTH.

B-mpembux, 3aKOH yCTaHABIUBAET PsIJ ITPOIIECCYATbHBIX TAPAHTHIH /IS HECOBEPIIICHHOIETHUX
CBHJETENICH TIPU MX yYacCTUU B PACCMOTpPEHUHM Jiesl 00 aIMUHUCTPATUBHBIX MPABOHAPYIICHUSAX. B
YAaCTHOCTH, B COOTBETCTBUH C 4. 4 cT. 25.6 KoAIl P® HecoBepiieHHONETHUI CBUIETE b 10TIpallBa-
eTCsl B IPUCYTCTBUM CBOETO 3aKOHHOTO MPEJICTAaBUTEIS, a TAKKe TieJjarora WM MCUXoJiora,  He Tpe-
Aaynpexaaercss 00 yroJoBHON OTBETCTBEHHOCTH 3a JIady 3aBEIOMO JIOKHBIX MMOKa3zaHwid. EMy yutiib
pa3bsICHSETCS, YTO OH JOJIKEH MPaBAUBO paccKas3arh BCE, YTO eMy U3BECTHO 10 TAHHOMY JIEIy.

[Tpu xapakTepucTKe HOPM I0BEHAJIBHOTO TPaBa, 3aKPEIJICHHBIX B TPYJOBOM 3aKOHO/ATE b~
CTBe M B 3aKOHOJIATEJILCTBE O COIMAILHOM 0OecriedyeHn, HaMK ObLJIO 0OpallieHO BHUMaHKE HA HAJTH-
Yyre HOPM, He TOJIKO HENOCPEJCTBEHHO HAIIPABJICHHBIX HA OXPaHy U 3allUTy MPaB U MHTEPECOB
CaMoTo TMOTEPIIEBINETO, HO U HOPM, C TIOMOIIIBIO KOTOPBIX OXpaHa Mpap OyIylero Wik poxJISHHOTO
peOeHKa OCYIIECTBIISETCS OMOCPEJOBAHHO. BOJbIIIoe YHMCIO TAKMX HOPM COICPKUTCS U B YTOJIOB-
HOM Kojiekce Poccuiickoit deneparu (nanee — YK P®) ot 13 utons 1996 roga 63-93 B pen. ot
29 nexadps 2010 roma Ne 442-®3. OnocpenoBaHHasi OXpaHa UHTEPECOB peOeHKa KaK B TIEPHO]], €ro
BHYTPUYTPOOHOTO Pa3BUTHS, TaK U MOCJE POXKAESHUS OCYIIECTBIACTCS MyTeM 3alpeToB MpU Ha3Ha-
YEHUW HAaKa3aHWs 32 COBEPINCHUE IPECTYIUICHUSI.

Tak, B coorBeTcTBUM CO CT. 51 YK PO GepeMeHHbIM KEHIIMHAM U KEHINWHAM, UMEOIIUM
HECOBEPIIIEHHOJIETHUX JIeTeld, He Ha3HAYaloTCs 0Osi3aTesIbHbIe W UCIIPABUTENIbHbIE pabOThl, UM HE
MOeT ObITh HA3HAUCH TaKXke apect (CT. 54), MOKU3HEHHOE JIMIIeHHE CBOOOBI (CT. 57); KeHIUHAM
He Ha3HavyaeTcs cMepTHast Ka3Hb (CT. 59 YK P®). B cooTBeTcTBUM C I1. «B», «T» cT. 61 YK P® Oepe-
MEHHOCTb JKCHIIIMHBI U HAJIMYME Y BUHOBHOTO JIMIA MAJIOJICTHUX JIETeW SIBJISIOTCS CMSATYAIOIIMMU
00CTOSITETb.CTBAMHU.

OnocpeioBaHHAsE OXpaHa WHTEPECOB HECOBEPIICHHONIETHUX OCYIIECTBIISETCS TAKKe ITyTeM
YCTaHOBJICHUSI YTOJIOBHOM OTBETCTBEHHOCTH 32 MOCSATaTeNIbCTBO HA KW3Hb, 3[I0POBbE, CBOOOMY, YeCTh,
JOCTOMHCTBO U TIOJIOBYIO HEIPUKOCHOBEHHOCTh KaK CaMOT'0 HECOBEPIIIEHHOJIETHETO, TAK U JKEHIITUHBI,

7 Cobpanue 3akoHomarenscra PO, 07.01.2002, Ne 1 (u. 1), cr. 1.
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3aBe/IOMO [IJIsi BMHOBHOTO HAXOJSIIEHNCS B COCTOSIHUM OepeMEeHHOCTH (1. «I» 4. 2 cT. 105, m. «r» 4.
2cr. 112, m «B» 4. 2 c1. 117, 1. «e» 4. 2 cT. 126, 1. «e» c1. 127, n. «u» 4. 2 c1. 127.1 u 1p.).

AHajiornyHsle HOpMbI 3akperieHsl B YK P® ¢ 1enpio ycTaHOBJIEHUST MEXaHU3Ma 3alUThl
MpaBa Ha KU3Hb, 37I0POBbE, CBOOOMY, YECTh, JOCTOMHCTBO U TOJIOBYIO HEMTPUKOCHOBEHHOCTh HECO-
BEPIIEHHOJIETHUX, O YeM NOApOoOHO OyJeT cKa3aHo B IlaBe 8 JaHHOU padoTel. Eciu ke HecoBep-
IIIEHHOJIETHUI OKa3ascsl CyObEKTOM MPECTYIUIeHUsI, TO JEUCTBYIOIIee YTOJTOBHOE 3aKOHO/IATEILCTBO
MCXOJUT U3 TOTO, YTO OCHOBHOM I1€JIbI0 HAKa3aHUsl [Tl HETO SIBJISIETCSI €ro UCTIpaBJIeHNe U peruHTe-
rpauusi B 00bl4HyI0 cpeny ooutanusi. C yueToM 0COOEHHOCTEN JTMYHOCTH HECOBEPIIEHHOIETHETO B
1. 14 YK P® copepxkarcst HOpMBI, ITpeycMaTpUBAoIIe 0COOEHHOCTH YTOJIOBHOW OTBETCTBEHHOCTU
HECOBEPIIEHHOJIETHUX.

371ech YMECTHO OTMETUTH J1Ba BaXKHBIX MOMEHTA: 80-Nepeblx, UMEIOTCSl BCE OCHOBAHUS yTBEp-
KJaTh, YTO B JIEWCTBYIOIIEM YTOJIOBHOM M YrOJIOBHO-TIPOIECCYaJbHOM MpaBe, HECMOTPs Ha Tpe-
00IaJaIoNIyI0 POJb Kapalollero MmpaBoCyIusi, BCe-TaKW MMEIOTCS JIEMEHThl BOCCTAHOBUTEIBHOTO
MPaBOCYIHS, & OTOMY IOBEHAIbHAsI IOCTUIMS MTOCTENIEHHO MPOOMBaeT cebe TOpory B pOCCUHCKOM
o0IIecTBe, Kak ¥ BO BCEM LIMBIWJIM30BAHHOM MUpE. Bo-6mopeix, HOpMBI, cOepKallecs: B CIelH-
anpHO BbiAeeHHo! 1. 20 YK PO «[lIpectyruieHus npoTUB CEMbU M HECOBEPILIEHHOJIETHUX », & TAKKE
HOPMBI O MPECTYIUICHUSIX MPOTHUB JIMUYHOCTH, B KOTOPBIX MOCATATENLCTBA HA JIMYHBIE HEMaTepUallb-
Hble O/1ara HeCOBEPIIEHHOJIETHETO SIBJISIOTCS KBATU(DUIMPYIOIIMMU MIPU3HAKAMK COCTAaBOB COOTBET-
CTBYIOIIMX MPECTYIUICHUH, CBUAETEILCTBYIOT O TOM, YTO B 00JIaCTH YrOJOBHO-TIPABOBOM OXPaHbl U
3amuThl IpaB feteit Poccuiickas Peneparyis 3aMEeTHO aKTUBU3UPYET CBOIO JIESITEIbHOCTD O peallu-
saiun Konsenin «O mpaBax peOeHKa».

K 4ucny MCTOYHMKOB I0BEHAJBHOTO TpaBa OTHOCHUTCS TaKkKe YTOJIOBHO-MCHOIHHUTEIbHBIN
konekc Poccuiickoit @eneparuu (nanee — YUK P®) ot 8 suBaps 1997 roma Ne 1-d3 B pen. ot 28
nekadps 2010 roga Ne 404-03.74 Lenssmu nanaoro Konekca, kKak yka3aHo B CT. 1, ABJISIOTCS: UCTIPaB-
JIeHWEe OCYKJIEHHOTO, TpeayNpekaAeHIe COBEPIICHUS MPECTYIUICHU KaK CaMUM OCYK/IEHHBIM, TaK
Y IpyTHMU JIUIIAMH.

[oHsATHO, YTO HAa HECOBEPIIEHHOJETHUX, OTOBIBAIOIINX HAKA3aHWs, KaK CBS3aHHbBIC, TaK W
HE CBSI3aHHBIE C M3OJSIIMEN OT OOLIeCTBA, PACIpOCTPAHSETCSl NEWCTBUE TaKMX NPHUHIUIIOB yro-
JIOBHO-MCTIOJTHUTEJILHOTO 3aKOHO/IATENILCTBA, KAK MPUHIMIT 3aKOHHOCTH, TYMaHu3Ma (4T0 0COOEHHO
Ba)KHO ISl HECOBEPIIEHHOJIETHHX ), IEMOKPAaTU3Ma, PABEHCTBA BCEX OCYKICHHBIX Iepell 3aKOHOM,
i epeHIrayy U MHANBULYJTU3AIMT UCTIOTHEHH S HaKa3aHH s, pAllMOHAJIBHOTO TPUMEHEHH S Mep
MIPUHYK/ICHUS ¥ CPEICTB UCIIPABJICHUSI OCYKIEHHBIX, CTUMYJIMPOBAHH S UX MTPABOIOCITYIITHOTO TIOBE-
JIeHUsI, COEIMHEHMS] HAKa3aHUsI C UCIIPABUTENILHBIM Bo3/eicTBUEM (CT. 8). [lonHocThio pacnpocTpa-
HSIIOTCS] HA HUX TaKke HOPMBI, COAEpIKaIlrecs B II. 2 U perlaMeHTUPYIOIIUE TPABOBOE TOJIOKEHUE
OCYX/IEHHBIX, MX IpaBa M 00s3aHHOCTH B MIEPHO]] UCTIOJTHEHUSI HAKa3aHU.

B 10 e Bpems 1enblil psji HopM, 3akperieHHbIX B YUK P®, cnenmanbHo nocBsieHbl BOIpo-
caM OTOBIBAHUSI HAKa3aHUsI HECOBEPILICHHONETHUMH. K MX 4KCITy OTHOCSTCS: HOPMBI O pa3/ielIbHOM
COIEepKaHUM B3POCIIBIX U HECOBEPIIIEHHOJIETHUX B APECTHBIX JIoMax (CT. 69), BO BpeMsl JOCTaBJIeHUs
K MeCTy OTOBIBaHUsI HaKa3aHUs B BUJE JIUIIEHUSI CBOOO/BI (CT. 79), BO3MOXKXHOCTh KPAaTKOCPOIHOTO
CBUJIAaHUSI C BBIXOJIOM 3a IpeJiesibl BOCIUTATEeIbHON KOMIOHUU (4. 3 cT. 89), MOBBIIIEHHBIN 10 CPaB-
HEHUIO CO B3POCJIBIMHU pa3Mep KWJIOW IUIOHIaIM Ha KaXJIOro OCYKIEHHOro 10 3-X KB. M (cT. 99),
€KEeTOJJHbIE OTUIAUYMBAEMBIE OTITyCKa OOJbINEH MPOIOIKUTETBHOCTH, YeM Y B3POCIBIX, OCYKICHHBIX
K JIMIIEHUI0 CBOOObI, a MMeHHO, 18 padoumnx aneit (ct. 106), orpaHUYeHHbI pa3Mep AEHEKHBIX
CpPEJ/ICTB, KOTOpble MOTYT OBITh yAepKaHbl ¢ UX JHIEBbIX cyeToB (50 % mo cpaBHeHuto ¢ 75 % y
B3pocibIX, ¢T. 107) u np. Kpome Toro, nannsiii Kogeke B mi1. 17 neranpHO pernameHTupyeT Nopsaok
OTOBIBaHMsI HECOBEPIIEHHOJETHUMH HAKA3aHUsI B BUJE JIUIIEHHS] CBOOO/IBI B BOCITUTATEILHON KOJIO-
HUM C OOBIYHBIMH, OOJIETYEHHBIMH, JIbTOTHBIMU M CTPOTUMH YCJIOBUSIMH.

" Cobpanue 3akoHonarenscra PO, 13.01.1997, Ne 2, cr. 198.
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Uro kacaeTcss HOpM I0BEHAJILHOTO MTPpaBa, COIEPKAIIMXCS B ACHCTBYIOIIEM YTOJIOBHO-TIPOIIEC-
cyasibHoM Kojiekce Poccuiickoit @eneparum (nanee — YIIK P®) ot 18 despans 2001 roga Ne 174-
@3 B pexn. ot 29 nekadpst 2010 roga Ne 434-D3,7 To B camoM 00111eM BHJIE KX MOKHO OXapaKTepU30-
BaTh CJIEIYIONIUM 00pa3oM: 60-nepaulx, B otarmuue ot npexnero YIIK PCOCP®, naxe ¢ MHOrovmc-
JIEHHBIMU U3MEHEHUSIMU U JIOTIOIHEHUSIMU, B HEM COIAEPKUTCS 3HAYUTEHHO OOJIbIIIE TTPOLIECCyallb-
HBIX TApPaHTHI B OTHOIIIEHUY HECOBEPIIIEHHOIETHETO CYOhEeKTa MPeCcTyIUIeHu 1. [JoOCTaTOYHO OTMETUTD
XOTs1 OBl TOT BECbMa 3HAUMMBbIH (PaKT, YTO B HEM BbljiesieHa crieranbHast 1. 50 «[Ipon3BoacTBo mo
YTOJIOBHBIM JIeJIaM B OTHOIIIEHUH HECOBEPIIIEHHONIETHUX», B KOTOPON CUCTEMATU3UPOBAHBI BCE OCO-
OEHHOCTH MTPOM3BOJICTBA 110 TAKUM JIeJIaM Ha BCEX CTaAMsIX YTOJIOBHOTO MPOIIecca, OT BO30OYKICHUS
YTOJIOBHOTO JieJia IO UCHIOJTHEHU S TIPUTOBOPA.

Bo-6émopbix, B HeM y4TeHbl OCOOGHHOCTU JIMYHOCTU HECOBEPUIEHHOJIETHETO TIOTEPIIEBIIETO U
CBUZETEJS, UTO HAIILIO OTPAKEHUE B HOPMaX, YCTAaHABIMBAOIIUX MOPSJOK MTPOBEICHUS OTIETBHBIX
CJIEJICTBEHHBIX IEUCTBHI U cyieOHOro paccMoTpeHusi. B yactHoctu, u3 cmbicia ct. 20 YIIK PO crne-
AyeT, 4TO YacTHOE IMpeciieJOBaHWE He PACIPOCTPAHSIETCS Ha CIydau, KOTJia COCTaBbl COOTBETCTBY-
IONIMX TPECTYIUICHUH MPeAyCMaTpUBAIOT B Ka4eCTBE KBATM(PUIIMPYIONIEro MPU3HAKa COBEPILICHUE
MIPECTYIUIEHHS] B OTHOIIEHUM 3aBEIOMO ISl BAHOBHOT'O HECOBEPIIEHHOJIETHETO MOTEpIeBIIero (CT.
115, 116 YK P® u nip.). B npotuBHOM cityyae 60pOThCs € TOMAITHUM HACHJIMEM HaJl AETbMH ObLIO
Obl PAKTUYECKH HEBO3MOKHO.

Crarpst 50 YIIK P® npenycmarpuBaeT o0si3aTesbHOE YUaCTHE 3AIUTHUKA T10 JelaM, B KOTO-
PBIX TO03PEBAEMBbIN WJIM OOBUHSIEMBIH (TIOACYAUMBIHA, OCYXIEHHbIN) SBJISAETCS HECOBEPIIIEHHOET-
HuMm. B cr. 188 nannoro Kopekca mpemycMOTpeHbl OCOOGHHOCTH JIONPOCa HeCOBEPIIICHHOJETHETO
TM0JI03PEBAEMOr0 U OOBUHSIEMOTO; B CT. 191 — 0cOOEHHOCTH A0TIPOCca HECOBEPIIIEHHOJIETHETO CBHUIE-
TeJIsl WM ToTepreBinero. JInmo, He gocTurinee Bo3pacta 14 jer, JonpammBaeTcss B IPUCYTCTBUM
rieJjarora; o yCMOTPEHHIO CJIeoBaTessl ¥ (MIM) Ccyla B MPUCYTCTBHUHU Tearora MOXeT ObITh JIOMPO-
IIeHO JIUIIO B Bo3pacte oT 14 10 18 siet. [1pu nonpoce HecOBEPILIEHHOIETHETO CBUETE S UJTU MOTEP-
TIEBIIIETO BIIPaBe MPHUCYTCTBOBATh €T0 3aKOHHBIN MPECTABUTENb.

TakoBa KpaTkasi XapakTepUCTHKA OTPACIEBOT0 IOBEHAILHOTO 3aKOHOATEbCTBA. MOKHO OTMe-
THUTh TaKKe PsiJl 3aKOHOJATENIbHBIX aKTOB MEKOTPACIIEBOTO XapaKTepa, KOTOPhIE TaKkKe HeJb3s1 OTHe-
CTH K CHCTEME CHEelHaJbHOrO I0BEHAJBHOTO 3aKOHONATENbCTBA, XOTS IeJM W 33/1a4d TOJOOHBIX
3aKOHOB M MOA3aKOHHBIX HOPMATHBHBIX ITPABOBBIX AKTOB 3HAYUTEILHO OJIMKE K OCHOBHOM 1LIEJH I0Be-
HAJILHOTO TIpaBa B TOM ee XapaKTepUCTUKe, Kakas Obula IpejcTaBiieHa B raBe 1 padotsl. K uncny
ME>KOTPACIEBOr0O 3aKOHOJATEIbCTBA, COAEPIKAIIIEr0 HOPMBI IOBEHATLHOTO TpaBa, OTHOCSITCS:

— «OcHoBBI 3ak0HOMATENLCTBA Poccuiickoit Peneparinu 00 oXpaHe 300POBbs TPakaaH» OT 22
mons 1993 roga Ne 5487-1 B pen. ot 28 centsops 2010 roga Ne 243-03.7¢ B HUX copepkuTCs, 60-
nepevix, crelvaibHasi HopMa, IpeaycMaTpUBaolas KOMILUIEKC Mep M0 OXpaHe 3[0POBbsl HECOBEP-
IIEHHOJIETHUX (CT. 24); 60-6mopbix, B cT. 61 MpeaycMOTPEeHO MCKIIIOYEHUE U3 OOIIero mpaBmia o
BpavyeOHOI TaliHe NP 0OpaIlleHN! MaleHTa 32 MEAUIIMHCKON MOMOIIBIO, TIOCKOJIbKY METUIIMHCKOE
yupexaeHre 00s3aH0 COOOUTUTH 00 STOM 3aKOHHBIM MPECTABUTENSIM HECOBEPIIEHHOJIETHETO Malli-
eHTa.

— 3akoH Poccuiickoii ®epeparmu «O6 odpazoBanuu» ot 10 monsa 1992 roma Ne 32661 B
pen. ot 29 nekadpst 2010 roga Ne 439-P3.77 [ToHATHO, YTO Bce HOPMBI, KACAIOIIUECS TOIIKOILHOTO,
IIKOJILHOTO, @ TAK)Ke B 3HAYMTESIFHON Mepe HA4YaJIbHOTO, CPEIHET0, JOBY30BCKOTO, B HEKOTOPOI CTe-
TMIEHU BBICIIETO MPO(eCCHOHANBHOTO, a TaKKe JOMOTHUTEIHOTO 00pa30BaHusl, OTHOCSATCS K YHCITY
HOPM, BXOJSIIMX B CUCTEMY I0BEHAIBHOTO 3aKOHOJATEIbCTBA.

75 Cobpanue 3akonomatenscrsa P®, 24.12.2001, Ne 52 (u. I), cr. 4921.
76 Benomoctu CHJ] u BC P®, 19.08.1993, Ne 33, cr. 1318.

7 Cobpanue 3akoHomarenscra PO, 15.01.1996, Ne 3, cr. 150.
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— «Kumumasiil koneke Poccniickoit @epepanmu» ot 29.nekadps 2004 roga Ne 188-D3 B pep.
ot 30 Hos10ps1 2010 roma Ne 328-®3.78 B yacTHOCTH, HOPMBI I0BEHAJILHOTO IpaBa cofiepkarcs B CT. 31
1 69, B KOTOPBIX J€TH COOCTBEHHMKA M HAHMMATEJIsl KHJIOTO TIOMEIeHNsI HA3BaHbl B YMCJIE WICHOB
CEeMbH, JIsI KOTOPBIX YCTAaHOBJIEHBI OCOObIE TAPAHTUH OXPAHBI MX JKIJTHIIHBIX TIPaB B CIydae ImpeKpa-
IIEHUsI CEMENHBIX OTHOIIEHUH. B cT. 57 nmpeaycMoTpeHo MpaBo JeTei-CUpOT U JEeTel, OCTaBIIMXCS
0e3 nonevyeHus: poauTesiel, Ha BHEOUYepeHoe oOecreyeH e KUIBIMH MTOMEIEHUsIMU M0CIe BO3Bpa-
IIEHN ST U3 JETCKUX YUPEXJEHHUI, OT POJCTBEHHUKOB, ONIEKYHOB WJIM TIOTIEYUTENIEH.

— ®epepanbHblii 3aKOH «O IOMOJHUTENBHBIX TAPAHTUAX MO COLMAIBHON MOJJIEPKKE IeTeil-
CHPOT W JIeTel, OCTaBIIMXCsl Oe3 mornedeHus poautesiein» ot 21 nexadps 1996 roga Ne 159-03 B
pen. ot 17 nexabps 2009 roga Ne 315-03.7° Cyns mo Ha3BaHMIO IAHHOTO 3aKOHA, €ro MOKHO OBbLIO
Obl BKJIIOYUTH B CUCTEMY CHEIUATM3MPOBAHHOTO I0BEHATBHOTO 3aKOHOAATEIbCTBA, OTHAKO TOTO He
TMO3BOJISIET €T0 COAEPKaHKe, TaK KaK MPeAyCMOTPEHHBIE B HEM JOTIOTHUTEIIbHBIE TAPAHTHH TI0 COLIU-
QJIBHOW TIOIAEPAKKE PaCIPOCTPAHSIOTCS TaKKe Ha JIMI U3 YKMC/A AETeH-CUPOT U JIeTeH, OCTaBIIMXCS
6e3 noneuenus poguteneid. K HumM otHocsTCs «uiia B Bo3pacte ot 18 10 23 jet, y KOTOphIX, Koraa
OHM HaXOJWJIVCh B Bo3pacTe 110 18 jeT, ymepau o0a WM eIMHCTBEHHBI POAUTEb, a TAKXKE KOTOphIE
ocTanuch 63 MoreveHns eAMHCTBEHHOTO MIIM 000MX pPOAUTENIEH N UMEIOT B COOTBETCTBHU C HACTOSI-
M PerepaibHbBIM 3aKOHOM MPABO Ha JIOTIOIHUTEIbHBIE TAPAHTHH 110 COLMATBHOM MOIIEPKKE» (CT.
1 3akoHa).

[Nomagnsioree OONMBIIMHCTBO HOPM, 3aKPETUICHHBIX B IAHHOM 3aKOHE, Ha TEPBbIA B3I/ MT03-
BOJISIET BKJIIOYUTH €r0 B CUCTEMY 3aKOHOJATEIbCTBA O COLMAIBHOM oOecrieueHnu. OHAKO B HEM
COIEPKUTCS] HEMAJIO HOPM JIPYTHX OTpaciiei rpasa. Tak, B CT. 6 3aKperieHbl HOPMBbI O JOTIOJTHUTETb-
HBIX TapaHTUsAX B 00JacTH 0Opa30BaHuUs; B CT. 7 — B 00J1aCTH MEIUIIMHCKOTO OOCITYKUBAHUS; B CT.
8 — IONOJHUTETbHBIE TAPAHTUH B OOJIACTU MMYIIECTBEHHBIX TPaB M MpaBa Ha XKUJIOE TIOMEIIeHe;
B CT. 9 — IOTIOJIHUTENIbHBIE TAPAHTHN PeasIU3alliy MpaBa Ha Tpy[; B cT. 10 — crenuasbHble TapaHTUH
MpaBa Ha Cy/lIeOHYIO 3aIluTy.

— DepepanbHblii 3ak0H «O0 oneke U norneunTesnsctBe» oT 24 arpens 2008 roga Ne 48-03 B
pen. ot 18 mionsa 2009 roga Ne 178-®3,% Ha ocHOBe KOTOpOro BHeceHbl U3MeHeHusI B CeMelHbIi
koaekc P®, npsamo kacaromyecs: HECOBEPILICHHONIETHUX, a TaKKe MPUHST PsiJl MOA3AKOHHBIX HOpMa-
THBHBIX [TPABOBBIX aKTOB B BuUjie [IpaBui1, CBA3aHHBIX C OCYIIECTBIEHHEM ONEKH U TIONEeYUTEbCTBA
MpeXkJIe BCEro Haj HECOBEPIICHHONETHUMH, yTBEPKACHHbIX [TocranoBnennem IlpaBurenscrBa PO
ot 18 mas 2009 roga Ne 423 u ot 19 mas 2009 roma Ne 432. XoTs1 OTHOIIIEHHE K TJaHHOMY 3aKOHY
POCCHIACKOM OOIIECTBEHHOCTH BeChMa HEOHO3HAYHO MMEHHO C TIO3UITUH 3aIUThl HTHTEPECOB HECO-
BEPIIEHHOJIETHHUX, OTHAKO HEOOXOIMMO MPU3HATH, YTO OCHOBHOM HEJIBIO €r0 MPUHSTHS ObLIO yIopsi-
JOYEHUE TPABOBOTO PETYJIMPOBAHMUSI OTIEKHU U MOTIEYMTENILCTBA MPEkK/IE BCErO B OTHOIIEHUH JAHHOM
KaTeropru MOJONEYHBIX.

Ocobast posb B CHCTEME I0BEHATLHOTO 3aKOHOATENCTBA B COBPEMEHHOM MHUPOBOM COOOIIIE-
CTBE, 03a00UYEHHOM TIOJIOKEHHEM JIeTeH, TOIKHA TIPUHAAJIeKATDh CeHaIbHOMY, PEeAIOUYTUTETHHO
KOAU(PHIIMPOBAHHOMY, I0BEHAIBHOMY 3aKOHOJATEJIbCTBY B €r0 COOCTBEHHOM 3HAYEHUH, TO €CTh 3aKO-
HOJIATEJILCTBY, CHEIHMATbHO MOCBSAIIEHHOMY TOJIOKEHHIO HECOBEPIIEHHONIETHUX B OOIIECTBE U rOCY-
napcrBe. Kak yke oTMeuasioch, HEKOTOpBIE TOCyIapcTBa, B yactTHoctu Kuraiickas Haponnas Pecityo-
JIMKA, TIOILTM MO My TH KOHCTUTYIIMOHHOTO 3aK PEIUIeHH I IPABOBOTO CTaTyca peOeHKa; JpyTrue CTpaHbl
BBICTPOMJIM CUCTEMY HOPM IOBEHAJBHOTO MpaBa Ha CaMOM BBICOKOM YpPOBHE CHUCTEMATH3alMU 3aKO-
HOJIATEeJILCTBA — HA YPOBHE €10 KOAU(UKAIIMY, TPUHSIB I0BEHAIbHBIE KOJIEKCHI.

B Poccuiickoii depepanun Takoe 3aKOHOAATEIbCTBO TOJBKO €IE HAYMHAET CKJIAbIBAThCS.
Upe3BblUaitHO BaXXKHBIMH 11 pETJIAMEHTALIMH ITPABOBOTO CTATyca JIMYHOCTU HECOBEPIIEHHOJIETHETO

8 Cobpanue 3akoHomatenbcra PO, 03.01.2005, Ne 1 (wacts 1), cr. 14.
7 Co6panue 3akoHonatensctBa PO, 23.12.1996, No 52, ct. 5880.

80 Cobpanue 3akoHonatenberBa PO, 28.04.2008, Ne 17, cr. 1755.
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SIBJISIIOTCSI HOPMBI, cofiepikariuecs: B 3akoHax P® u cyowektoB PP, koTopble camu 1o cebe HUKa-
KHX €r0 IpaB He PerIaMEeHTUPYIOT, OIHAKO 00pa3yloT CUCTEMY OOECTIeUMTEIbHOTO 3aKOHOIATETbCTBA,
YCTaHABJIMBAIOIIETO MEXaHU3M peaTn3alliy U 3alUThl IPAaB HECOBEPIICHHOIETHUX, 3aKPETIIEHHBIX
B JIPYTUX 3aKOHAX.

K umnciny nmogo6Horo pospa odecneynTeNbHBIX 3aKOHOB OTHOCHTCS Tipexzae Bcero depepab-
HBII 3aKOH «O0 OCHOBHBIX rapaHTHsIX TpaB pedeHka» oT 24 wmions 1998 roma Ne 124-®3 B pen.
ot 17 mexadps 2010 roma Ne 326-P38! u npuHSATHIE HA €TO0 OCHOBE 3aKOHHBI cyObekToB PD. Hazpan-
HbI PenepasibHbIN 3aKOH PEryJIMpyeT OTHOIIEHUS, BO3HUKAIOIINE B CBSI3U C pean3alfiell OCHOBHBIX
rapaHTUH MpaB ¥ 3aKOHHBIX UHTepecoB pedeHka B Poccuiickoi Peneparu. Llenn nanHoro 3akoHa u
HAJIeKIbl, CBSI3aHHBIE C €rO MPUHATUEM, HAIILTA OTPAKEHUE B €ro mpeaMoysie, B KOTOPOH TOBOPUTCS
cleayolLee:

«Hacrosimii denepaibHbplil 3aKOH YCTAHABJIMBAET OCHOBHBIE I'APAHTHM IPaB U 3aKOHHBIX
MHTEpecoB pedeHKa, npeaycMoTpeHHbix Konctutynmein Poccuiickoit ®eneparum, B LesX co3fa-
HUSI IPABOBBIX, COIIMATLHO-9KOHOMUYECKUX YCIOBUH TSI PeaIn3aliy MPaB U 3aKOHHBIX HHTEPECOB
peOeHKa.

TocynapcTBO MpHU3HAET AETCTBO BaXKHBIM 3TAIOM KM3HU YeJIOBeKa M UCXOMUT U3 MPUHIUIIOB
MIPUOPUTETHOCTH TTOATOTOBKM JIETeH K MOJHOLIEHHOW KW3HHM B OOIIECTBE, PA3BUTUS Y HUX OOIIe-
CTBEHHO 3HAYMMOW U TBOPYECKON aKTUBHOCTHY, BOCITUTAHHUSI B HUX BBICOKMX HPABCTBEHHBIX KAYECTB,
MaTpPUOTH3MA U IPaXAaHCTBEHHOCTH .

B cr. 4 3akoHa cpopmymMpoBaHbl, Kak yke OTMEUasioch, €M roCyAapCTBEHHON MOJIUTUKY B
OTHOIIIEHUH JETEM; B CT. 5 — PUHLIMIIBI TOCYIaPCTBEHHOW I0BEHAJILHOM MOJIMTUKH.

B cr. 6 3akona pasrpanunveHsl nonHomouusi P® u cyonrektoB PO B cdepe ocymecTBieHus
OCHOBHBIX rapaHTHi IpaB pedeHKa. K mogHoMounsim opraHoB rocyaapcTBeHHOH BiacTi Poccuiickoi
depepary Ha OCYIIECTBIEHUE rapaHTHil paB pedeHka B Poccuiickoit denepayiv OTHOCSTCS:

* YCTAHOBJICHHE OCHOB (beJiepaibHOM MOJIMTUKU B MHTEpecax AeTei;

* BIOOP IPUOPUTETHHIX HATIPABJICHUH IESITETbHOCTH TI0 00ECIIeYeHHIO TIPaB ¥ 3aKOHHBIX MHTe-
pecoB pedeHKa, OXpaHbl €ro 3J0POBbsi U HPABCTBEHHOCTH;

* (hopmupoBaHue U peanu3arys (eaepansbHbIX HEJeBbIX MPOrPaMM 3allIUTH TTPaB peOeHKA U
MOJAEPKKH IETCTBA M OMpe/ie/ieHNe OTBETCTBEHHBIX 3 HCTIOTHEHHE TAKUX POrPaMM OpPraHoB, yUpe-
KJIEHUHN 1 OpraHu3aliuii;

* YCTaHOBJICHUE MOPsI/IKA CyAeOHOM 3aIUTHl U Cy[AeOHasI 3aIlUTa MPaB U 3aKOHHBIX HHTEPECOB
peOeHka;

* ICTOTHEHNE MEKIyHapOIHbIX 00s3aTenbeTB Poceuiickoit denepaninyl v MpecTaBUTeIbCTBO
uHTepecoB Poccuiickoit Penepaiinil B MEKIyHAPOAHBIX OPraHU3AIMSIX IO BOIIPOCAM 3aIlIUTHI IPaB
peOeHka.

K nmonHOMOUMSIM OpraHoB rocyJapcTBEHHOW BiacTu cyObekToB Poccuiickoit Penepariu Ha
OCyIIeCTBJICHHE TapaHTHil TipaB peOeHka B Poccuiickoit Penepany OTHOCSATCS peasu3aius rocy-
JApCTBEHHOM IMOJIMTUKU B MHTEpEcax AETe, pellleHre BOIIPOCOB COLUAIBHON MOMIEPKKU U COLU-
QJILHOTO OOCITYKUBAHMS JETeH-CHUPOT U JIETEH, OCTaBIIUXCs Oe3 TIoNeUeHrs POIUTeiel (3a UCKITIove-
HUEM JeTeil, o0yJaromuxcs B peaepaibHbIX 00pa30BaTeIbHBIX YUPEKICHUSIX ), Oe3HAI30PHBIX JETEH,
AeTel-UHBAJIM/IOB, OpPraHU3alys U oOecTieueHre OTbIXa M O3J0POBJICHUS JeTel (32 UCKITIOUeHUEeM
OpraHu3alliy OT/IbIXa JIETel B KAHUKYJISIPHOE BpeMsi).

KpynHbeiM focTH)XeHHMEM B 00IaCTH 3aKOHOTBOPUECKOM JIeSTEIbHOCTH coBpeMeHHoW Poccun
Y HECOMHEHHBIM JOCTOMHCTBOM JJAaHHOTO 3aKOHa SIBJISIETCS HAJIMYME YETKOW CUCTEMBI TapaHTUI €T0o
WCTIOTHEHM I, YeM OTIIMYAETCS JAJIEKO He KakKIblil 3aKOH. Tak, B cT. 21 yKa3aHbl KOHKPETHbIE UCTOY-
HUKY (PMHAHCHPOBAHMS TIPEyCMOTPEHHBIX B HEM MeporpusTuil. ®PuHaHCUpoBaHUe (he/iepaTbHbIX
MEPOITPUATHI 10 peasTi3alii TOCYJapCTBEHHON TIOJIMTUKY B MHTEPECcax JIeTel OCYIIEeCTBISETCS 3a
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CueT cpelcTB (eaepaabHOro OKeTa, BHEOIOIKETHBIX UCTOYHUKOB, a TAKXKe 3a CYET CPelCTB OIo-
keToB cyObekToB Poccuiickoit denepaniiii B COOTBETCTBUM C 3aKOHOAATENLCTBOM CyOBbEeKTOB Poc-
curickori denepauum.

BaxHoli rapaHTHel UCTIONTHEHHS TAHHOTO 3aKOHA SIBJISIETCSl pa3padOTKa eKeroqHOro Haljo-
HAJIBHOTO JIOKJIaZIa O NoJioxkeHuu jieteid B PO. B coorBetcTBUM cO cT. 22 T'ocynapcTBeHHBIN JOKJIA]
o moJiokeHun Jieteit B Poccuiickoit desepariy exeroqHo pa3padaTeiBacTCs B LIENAX 00ecrieYeHu st
OpraHoB rocygapcTBeHHOUM Biactu Poccmiickoit Penepaiyii 0ObeKTUBHON CHCTEMATH3MPOBAHHOW
aHAJTMTUYECKON nHpopMalen o rojoxeHuu nereid B Poccuiickoit Penepaliuu U TEHAESHIUAX €ro
u3MeHeHus. ['ocynapcTBeHHBIN J0KIa] O nosoxkeHuu aeteil B Poccuiickoit ®enepanuu npecras-
nsiercs [IpaButensctBoM Poccmiickoit @enepanuu nanaram PenepanbHoro codpanusi Poccuiickoit
®epeparuu. [Nopsanok ero pa3padOTKH, pacpoCTpaHeHHsI, B TOM YUCIIe OIyOIMKOBaHMSI, ONIpeIesis-
ercs [IpaButensctBoM Poccuiickoit Peneparyu.

Hakonern, B cr. 23 3akoHa NpeaycMOTpPEeHbl TApaHTUH €ro MCHOIHEHHs, TaK cKas3aTh, B COO-
CTBEHHOM, Y3KOM cMmbiciie. Poqurenu (Jivna, ux 3aMeHsIoONMe), a Takke JIMIA, OCYIIECTBIISAI0NIMe
MEPpOIPUATHS TIO 00PA30BAHMIO, BOCIIUTAHHIO, PA3BUTHIO, OXPAHE 3/I0POBbsI, COLUATIBHON 3aIUTE 1
COIMAILHOMY OOCITY’)KMBAHHUIO peOeHKa, COAEHCTBHIO €ro COIMAIbHOM alanTaliu, COIUaIbHON pea-
OvMTay U (MJI1) MHBIE MEPOITPUSTHS C €T0 YYaCTHUEM, BIIPaBe 00OPATUTHCS B YCTAHOBJICHHOM 3aKO-
HonaresibecTBoM Poccuiickoit Penepaiiy mopsiike B Cy ¢ KICKOM O BO3MEIIEHUH peOeHKYy Bpena,
MIPUIMHEHHOTO €T0 3I0POBbI0, IMYIIECTBY, a TaKKe MOPAJILHOTO Bpeaa. [Ipu paccMoTpeHnu B cyaax
e O 3aIlMTe TPaB U 3aKOHHBIX MHTEPECOB peOeHKa rocyJapcTBEHHAs MONUIMHA He B3UMAeTCs.

BaxHas posb B cucteme CrienuaaIn3upoOBaHHOTO I0BEHAJIbHOIO 3aKOHO/IATEIbCTBA HECOMHEHHO
npuHaiexkut PenepaabHomy 3akoHy OT 24 uioHs 1999 roga Ne 120-P3 «O06 0CHOBaxX CUCTEMBI MTPO-
(bunakTKM Oe3HaA30PHOCTH U MPABOHAPYIIEHUI HECOBEPIIEHHOJIETHIX» B peaakuun Penepaib-
Horo 3akoHa oT 7 ¢eBpais 2011 roga Ne 4-P3.82 JlanHblid 3aK0H, KaK OTMEYEHO B €ro rnpeamoyiie,
«...B cootrBeTcTBUM ¢ KoHcTHTymein Poccuiickoit @enepatiuu v oO1ienpu3HaHHBIMA HOPMaM# MEX-
AYHAPOIHOTO MPaBa YCTaHABIMBAET OCHOBHI IIPABOBOTO PETYJIMPOBAHMS OTHOIIEHUH, BO3HUKAIOIIUX
B CBSI3U C JIESITEILHOCTBIO 110 MPO(PHUIAKTUKE OE3HAJ30PHOCTH U MTPABOHAPYIIIEHUH HECOBEPIIEHHO-
JIETHUX».

B cootBerctBUM co cr. 1 3akoHa MpoUIAKTUKON OE3HAA30PHOCTA M TPaBOHAPYIICHUI
HECOBEPIIEHHOJIETHUX SIBJISIETCS] CUCTEMa COIMAJIbHBIX, MPABOBBIX, MEIArOTMYeCKUX U UHBIX Mep,
HAaIlpaBJIeHHBIX HA BBISIBJIEHWE W YCTpAaHEHHE MPUYUH U YCJIOBHUH, CIIOCOOCTBYIOIMX Oe3HAI30pHO-
cTH, OECTIPU3OPHOCTH, TPABOHAPYILICHUSIM U aHTUOOIIECTBEHHBIM JIEUCTBUSM HECOBEPIIEHHONIET-
HUX, OCYIIECTBJISIEMbIX B COBOKYITHOCTH C MHAMBUAYAIBHOU MPO(HIAKTUIECKON padoToil ¢ Heco-
BEPIICHHOJIETHIMH M CEMbSIMH, HAXOISAIIMMUCS B COIIMAIBLHO OMTACHOM TIOJIOKEHUH.

Beccriopro, uto naHHBI 3aKOH COOEPKUT MPEUMYIIECTBEHHO HOPMbI aIMUHUCTPATUBHOTO
MpaBa, MOCKOJIbKY PErylIvupyeT OTHOIIEHHsI, CKJIA/IBIBAIOIINECS B TpoLiecce NEesITeIbHOCTH OPraHoB
MyOMMYHON BJIACTH C YYaCTHEM HECOBEPILIEHHONETHUX M JPYTUX YKa3aHHBIX B HEM JIUII C TIOMOIIBIO
MeTof1a CyOOpAMHAIINH, CIOCOOAMU TIPEINMCAHUI 1 3aripeToB. MOKET CIIOKUTHCS BIIeUATICHHE, YTO
OH He JIOJDKEH BKJTIOUATHCS B CUCTEMY I0BEHAILHOTO 3aKOHOJATEIbCTBA, TIOCKOJIBKY HECOBEPIIIEHHO-
JIETHUE SIBJISIIOTCS CKOpee «00bEKTaMU» KECTKOTO MPABOBOTO BO3JEHUCTBUS, YEM YITPABOMOUEHHBIMU
JIMIIAMH, TIPaBa KOTOPBIX OXPAHSIOTCS Y 3aIIMIIAIOTCS C MOMOIIBI0 OCOOBIX OXPAHUTENBHBIX Mep.
OpnHako Takoe BrieyatTieHue ObUIO Obl JIOKHBIM.

Jleno B ToM, 4TO B CT. 8 3aKOHA MpPELyCMOTPEH KOMILIEKC IPAaB HECOBEPIIEHHOJETHUX U
WHBIX JIMII, B OTHOLIEHUH KOTOPHIX MPOBOAWTCSA WHIMBHIyabHasl MpoduiakTuueckas padora B
yKa3aHHBIX OpraHax M yupekaeHusx. «HecoBeplieHHONETHUM, UX POIUTENSIM WM WHBIM 3aKOH-
HBIM TPEJCTABUTENSIM, B OTHOIIEHUH KOTOPBIX MPOBOJUTCS MHAMBUAYAJIbHAS MPOpUIAKTHUECKAS
pabota, odecrieurBaloTCs IpaBa v cBOOOIBI, rapanThpoBaHHble KoHcTuTyment Poccuiickoit ®enepa-
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un, Konsenrmein OOH o mpaBax peOeHKa, MekayHapoIHbIMU goroBopamu Poccuiickoit enepa-
1uu, HactosammM PerepabHbIM 3aKOHOM, MTHBIMUA HOPMaTHMBHBIMU [TPABOBBIMU aKTaMu Poccuiickoit
depeparyu, 3akOHAMU 1 HOPMATHBHBIMY TIPABOBBIME aKTaMu cyObeKToB Poccuiickoit deneparmm».
Kpome toro, B cT. 8 3akoHa nepedrciieHsl 0coOble TpaBa HECOBEPIIEHHONIETHUX, TIOBEPraloIIuXCsl
BO3/ICHICTBUIO OPraHOB MyOJMYHOW BJACTH, a TaKXke Iiesias CUCTeMa rapaHTUd UX pealu3ali |
3anMTHI (TIOAPOOHEE 00 ITOM CM. TJIaBy &).

JlaHHBIMU 3aKOHAMHU, IO HAIlIeMy MHEHUIO, Ha TEKYIMI MOMEHT UCUEPIIIBAECTCS CHIELIUAIN3H-
POBaHHOE I0BEHAILHOE 3aKOHOAATENLCTBO. OIHAKO BEAYTCSl 3aKOHOMPOEKTHbIE pabOTH U PEasIbHO
MIPUHUMAIOTCSI 3aKOHBI 110 BCEM HAlpaBIEHUSAM B IUIAHE €r0 pa3BUTHS, XOTS JAJEKO HE Bceraa
ycrenHo. Ha denepansHom ypoBre B okTsi0pe 2000 roga ['ocymapcrBenHoi aymoii PO npuHaT K
paccmotpenuio npoekT PepepanbHoro 3akoHa Ne 2622-3 «O 3amuTe MHTEpecoB aeTeii». % Llenbio
JAaHHOTO 3aKOHa MPOBO3IJIAIIATIOCH CO3/1aHKe B Poccuu ycioBUi, A KOTOPBIX HYU OIMH PeOCHOK He
oKazasicst Obl 6€3 KUJIbsI, OAEXKIbI, MUTAHUS U IPYTHX CPEJCTB, HEOOXOOUMBIX [IsI TOCTOMHOM KU3HH,
a TaKkke UMeJl BO3MOKHOCTb TMOJIyYUTh BHICOKOHPABCTBEHHOE BOCITUTAHUE, IPAaBUIIBHOE (PU3HUECKOe
Pa3BUTHE U TApaHTHPOBAHHOE 3aKOHOM 00pa30BaHMeE, a B CIyyae HEOOXOAUMOCTU — COOTBETCTBYIO-
TIy10 TIOMOIITb. 3

K coxanennio, JaHHbINA 3aKOHOMIPOEKT HE HAIeN TOJJIEPKKH CPEIN ICMYTAaTOB U ObLIT «IIOXO-
POHEH» TaK ke, Kak 1 3aKOH «O I0BEHAIBHBIX Cy/ax»,% 4YTo, KaK MpeCTaBiIsAeTcs], OTHIONb HE MpU-
6aBwio npectika Poccuiickoit Peaepaiiiy Kak colMaibHOMY rocyaapcTBy. B To ke Bpems cieyer
MPU3HATh, YTO MHOTHE IOJIOKEHUsI JAHHOTO 3aKOHOIIPOEKTa B TOW WJIM MHOM Mepe BOIUIOLIECHBI B
pyrux enepaibHbIX 3aKOHAX, B TOM 4nciie B @enepaibHoM 3akoHe «O0 OCHOBHBIX FAPaHTHUSX TIPaB
pedenka B Poccuiickoii Peneparum».

C y4eToM U3J10’KEHHOTO I0BEHAJILHOE 3aKOHOAATEIBCTBO MOKHO OIPEAEIUTh KaK CUCTEMY CIIe-
[IAJIbHBIX 3aKOHOB M TIO[3aKOHHBIX HOPMATHUBHBIX MTPAaBOBBIX aKTOB PP 1 cyobekToB PP, perymmpy-
IOIIUX OOIIECTBEHHBIE OTHOLIEHHS C YU4acTHEM HECOBEPIIEHHONETHUX, TO €CTh (PU3MUECKUX JIMIL B
Bo3pacrte 1o 18 siet, ¢ yuetom crierupuku, 0OyCIOBJICHHOW UX BO3PACTOM.

Kak BUIHO 13 BCEro BBILIEU3I0KEHHOT0, B HACTOSIIIEE BPEMSI CCTEMA I0BEHAJIbHOTO 3aKOHO/A-
TeJIbCTBA (popMupyeTcsi BecbMa akTUBHO. ClieloBaTesIbHO, B 0003pHMMOM OyIyIlieM UMeeTCsl BIIOJHE
peasbHasi epcreKTBa OObeTUHEHHS] HOPM I0BEHAJIbHOTO IIPaBa B CAMOCTOSITENIBHYIO OTPACITh 3aKO-
HOZIaTeJIbCTBA.

§ 3. IOBenasibHBIE WOpUIUYECKHE
TEXHOJIOTHH: OHSATHE, TPU3HAKH, BUIbI

CotpanbHble TOTPEOHOCTU COBpEeMEHHOW Poccuy B OTHOIIEHUH HECOBEPIIEHHONETHUX JHK-
TYIOT HEOOXOIMMOCTb BBIPAOOTKH HE TOJILKO TEOPETHUECKOM MOJEIIH I0BEHAILHOTO ITPaBa, He TOJIbKO
CTPOMHOM CHCTeMbI I0BEHATIbHOTO 3aKOHOJATENILCTBA, HO U YETKOr0 MEXaHU3Ma ero MPaKTUYeCKOro
MIPUMEHEHUs], TIPEKJIE BCETO KOHKPETHBIX IOBEHAIBHBIX IOPUANYECKUX TEXHOJIOTUH, C TeM YTOObI
BOOPYKUTh VMU ITPABOINPUMEHHTENIEH, Pa0OTAIOIINX C HECOBEPIIIEHHOJIETHUMU. BO3MOKHO, TOTOMY
YTO TaKasi MOJeJIb TIOKa He pa3padoTaHa, 0OIEeCTBO COBpeMeHHOl Poccuu oTHOCHTCS K podiieMam
I0BEHAJILHOT'O MpaBa BeCbMa HEOJHO3HAYHO, O YeM CBUJETENILCTBYIOT MAPIaMEHTCKUE CIYIIAHUS 1O
BOIPOCAaM I0BEHAJIbHOM I0CcTHIINH, TipoBeieHHbIe B 2009 rojy. %

83 [TpoexT PepepanbHoro 3akoHa Ne 2622-3 «O 3amute uHTepecos aetei» (pen., BHeceHHasi B ['Il ®C P®)//CIIC «Koucyib-
taHTIImoc».

84 IMoapo6uo cm.: bopucosa H. E. TIpaBoBoe mojioxkeHre HecoBepiieHHomeTHuX B Poccuiickoit ®enepanuu. C. 205.

85 OBenanbHas ocTms Poccn. AnexrpoHHsii xypHa1. URL: http:/journal. juvenilejustice.ru/2005/12/08/18 (nata obpareHust
26.09.2010).

86 Crenorpamma napraMeHTCKUX CIyIIaHMii Ha TeMy: «3aKOHOJATENLHOE 00ECIIeUeHME IPAKTUKH BHEAPEHHS I0BEHATBHBIX TEX-
HOJIOTHii B IESTEIBHOCTD CYAOB OOIIEH IOPUCAMKIINN M KOMUCCHI 110 Jie/laM HeCOBEpLICHHOIETHHX M 3allliTe UX mpas», [oc. nyma,
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Pa3paboTka u nmpuMeHeHre I0pUIMYECKUX TEXHOJIOTHI MI'PAIOT CYIECTBEHHYIO poib B o0ec-
neyeHnH 3P(PEeKTUBHOCTH NIPABOBbIX pellieHnid. MUPOBOH OIBIT CBUIETEIBCTBYET, UTO C ITIOMOILIBIO
IOPUIMYECKUX TEXHOJIOTHI MOKHO CBOEBPEMEHHO PELIaTh COLMAJIbHbIE KOH(IUKTBI, CHUIMATh COLIU-
aJIbHOE HalpsKEHUE, IPUHUMATh ONTUMAJIbHBIE YIIPaBJICHUECKUE PEILIeHUS].

OpHaKo B OTEYECTBEHHOH I0PUIMYECKON JTUTEPATYpe HET YETKUX ONPEAEICHUN I0PUINIECKUX
TexHosoruii. Hepeako rnog HUMM MOHUMAIOT BCE TO, YTO MMEET OTHOIIEHUE K MpOLEeype peanusa-
LIMU 3aKOHOB, IPUMEPOM 3TOMY CIIyKaT aIMUHUCTPATUBHbIE peryiaMeHThl. [1o MHeHuIo uieHa-Koppe-
crionzieHTa PAH T. 1. XaGpueBoii, moj I0puInYeCKUMH TEXHOJIOTHSAMHE ClelyeT TIOHUMATh CUCTEMY
HAayYHO OOOCHOBAHHOTO KOMIUIEKCA MTPUEMOM, METO/IOB, APYTMX MPABOBBIX MHCTPYMEHTOB, a TaKKe
MIPOLIElyp UX MPUMEHEHHS], C TIOMOIIBIO KOTOPBIX ONTUMAITLHO UCTIONB3YIOTCSI HEOOXOIMMBIE PECYPCHI
((pmHAHCOBBIE, OPraHM3alMOHHbBIE U T. J.) C 1eblo (POpMUPOBaHUS I(P(PEKTUBHBIX IOPUANIECKUX
petennii.?’” FOpuanueckue TeXHOIOTHH CIIOCOOCTBYIOT MPABHIIBHOMY IMOHUMAHHIO CMBICIA 3aKOHO-
JaTeIbCTBA, MO3BOJISIOT 0OECTIEYUTh TOUHOE BBIPAXKEHUE COIEPKAHUSI TIPABOBBIX aKTOB, MX JOXOM-
YUBOCTb M JOCTYITHOCTb, B CBSI3U C YEM IOPUAMYECKUE TEXHOJIOTMHU SIBJISIOTCS BaKHEWIIEH YacThbio
IOpPUINYECKON MTPAKTUKH.

[To MHEHMIO yueHbIX, IOPUINYECKHE TEXHOIOTMH OTJIMYAIOTCS MYJIbTU(]PYHKIMOHAIBHOCTBIO U
UX CJIeyeT pacCMaTpUBaTh KaK COCTaBHYIO 4aCTh HayYHOH TeOpuM (YYEHHUsI) U OIHOBPEMEHHO Kak
MCKYCCTBO PAIlMOHAIBHOTO MCIIOIB30BAHUS MTPABOBOTO MHCTPYMEHTApHs B MHTEpecax BCero ooiie-
CTBA WJIM ONPE/ICIEHHbIX COLMAIBbHBIX chil. [IpaBoBasi TEXHONOTUS — 3TO OTHOBPEMEHHO U Hay4yHasi
IWCIMIUIMHA, pa3padaThIBaIoONIasi U COBEPIICHCTBYIOMIAs CIIOCOOB M MHCTPYMEHTHI I0PUANIECKOTO
MIPOU3BOJICTBA, COBOKYITHOCTh NApasUIeJIbHO WJIH MOCIEA0BATEIbHO BBHIIIOIHSEMBIX ONEPALUil U TIPO-
Lelyp, IPUMEHSAEMBIX B MPOLIECCE pealn3aluy IIpaBa, OpraHU3aliy paBoOBOrO MOBEJCHUS U Aes-
TEJIHOCTH KOMIIETEHTHBIX OPraHOB M JIOJDKHOCTHBIX JIMI C UCIIOJIb30BAHUEM Pa3IMYHOIO MHCTPY-
MEHTapusi, B OCOOEHHOCTH IMPABOBBIX CPE/ICTB U METOJOB. * OCHOBHOU CMBICIT IIPABOBOU TEXHOJIOTUN
3aKJII0YAETCS] B €€ KOHCTPYKTUBHO-TIParMaTuieckor (pyHKLMU, B METOJaX U3MEHEHUs1 U pOpMHUPO-
BaHMsI TIpaBa ¥ MPABOBOW CHUCTEMBI OOIIECTBA, PUIAHUS 3TON crcTeMe (P(HEKTUBHOCTH U PaIO-
HaJIBHOCTH.

B mporieccyanbHOM IJ1aHe I0pUAXYECKUE TEXHOIOTHU MPEACTABISIIOT COOOM CHCTEMY STaroB,
cramuii, a3, mpoLenyp, KOOPOMHUPYEMbIX U OoJiee WM MeHee YIOpSA0YSHHBIX IEHCTBHMA, OCY-
IIECTBJISIEMBIX B OIPEJICICHHOM MOCIIEIOBATEILHOCTH. ¥

B 1opuanueckux TeXHOJOTUSAX BBIIEISIOT JIBE€ cocTaBisomye ((popMbl): MporpamMmsbl, COIEp-
JKarue Ha0op CPeJiCTB, CIIOCOOOB, TIPOIICAYP U OINepaIii (Kak CPeICTBa U CIIOCOOBI TPABOBOM Iesl-
TEJILHOCTH). DTO COLMOTEXHUYECKUII MHCTPYMEHTAapHil TexHomoruil. 1 mpaBoBylo JesTeIbHOCTD,
MIOCTPOEHHYIO B COOTBETCTBUM C TAKMMHU TporpamMMami.”’ BHertHel (hopMoi BhIpakeHHs cofepika-
HU$1 IPaBONIPUMEHUTEIIbHBIX TEXHOJIOTUI SIBJISIOTCS MHCTPYKIIMU, PEKOMEHIAIIMU, METOAUKHU U JIpY-
rve crocoObl OObEKTHBAIMU BO BHE MH(MOPMAITUH O IOPUIUKO-TEXHOJIOTMYECKUX CTPATETHsIX U TaK-

12 nos16ps 2009 1. // www.raskol.net; [Tpoekt PekoMeHmanuii mapaaMeHTCKUX CITyIIAHUAHN Ha TeMy: «3aKOHOAATENIbHOe oOecTicyeH e
MPAKTUKH BHEPEHMUS I0BEHAJIBHBIX TEXHOJIOTUiA B ICSTEIBHOCTD CY/IOB OOLIEeH I0PUCAMKLIMU U KOMHICCHH 110 Jie/laM HeCOBEpILEHHO-
JIETHUX | 3aIuTe ux mnpas B Poccutickoii ®eneparmm» //Bonpocst 1oBeHampHO# octurmu. 2009. Ne 6 (26).

87 Xabpuesa T. 4. CoBpeMeHHbIE I0OPUANYECKIE TEXHOJOTMHM B TEOPUU U IPAKTUKE [IPABOTBOPYECTBA U MPaBONpPUMEHEHU //
¢ HeKTUBHOCTh 3aKOHOATEIbCTBA M COBPEMEHHBIE I0pHIMYECKUE TEXHOJIOTUU: MaTepuallbl 3aceJaHusl MekIyHapOQHOM! LIKOJIBI-
MIPaKTHUKyMa MOJIOABIX yYeHbIX-oprcToB, Mocksa, 29-31 mast 2008 r / Ots. pen. T. 5. Xa6puesa. M., 2009. C. 4.

88 Yepsonroxk B. H. FOpuanuecke TEXHOIOIUH («IIpaBOBast UHKEHEPHsI»): METOAONOTMUECKOE 3HAYEHHE, TPUPOJIA, COOTHOIIIEHHE
¢ IOpUIMYECKON TEXHUKOMH, CTaTyc B clcTeMe npaBoBesieHus //Becthuk Mopnosckoro yHusepeuteta. 2009. Ne 4. C. 88.

% Baxearos CB. O CYIIHOCTH 3aKOHOAATETBHON TeXHWKU //D(P(PeKTHBHOCTh 3aKOHOAATEThCTBA M COBPEMEHHBIE IOpHIUYe-
CKHe TeXHOJIOTHH: MaTepHasl 3aceflaHusl MexayHapomHON IIKOJBI-TPAKTUKyMa MOJIOIBIX YUeHBIX-IOpUCTOB, MockBa, 29-31 mas
2008 r. / OtB. pen. T. 4. Xabpuesa. M., 2009. C. 479.

%0 Yepeonrox B. H. Yxa3. cou. C. 89.
53



. Komrektun ABTOPOB. <<KOHLL€IIL[MH IOBEHAJIbHOI'O IIpaBa C()B]’)GI\IGHH()ﬁ Poccun»

THKE, IOPUIUKO-TEXHUYECKUX CPE/ICTBAX, TPaBUJIax, PUEeMax, Croco0ax U METoAax OCYIIECTBICHHUS
ONTUMAJILHOW I0PUANIECKOMN IESTEBHOCTH MO CO3/IaHHI0, TPUMEHEHHIO M OCYIIECTBIIEHHIO MpaBa. *!

IOpunnveckue TeXHOMOTUU MPUMEHSIIOTCS B PA3IMYHBIX 00JIACTSIX MPABOBOM KU3HH OOIIIe-
CTBA: B IPABOTBOPYECTBE, OCOOCHHO B 3aKOHO/IATEILHOM IIpOIiecce (3aKOHOATEIbHbIE TEXHOJIOTHN);
B MPaBONPUMEHEHUH (TIPABOMPUMEHHTETbHBIE TEXHOJIOTHN); TEXHOJIOTHH TPeLypexkIeHIUS I0pUII-
YeCKUX KOH(PIMKTOB (IPOUIAKTUYECKUE TEXHOJIOTHH ); B IOPUCIUKIIMOHHON IS TEIbHOCTH TPH pa3-
peleHny PUINYECKUX KOH(IIUKTOB U CIIOPOB; TIPY TOJIKOBAaHWU M CHCTEMATH3alliH 1paBa; B Tpa-
BOBOM OOYYEHUH Y BOCIUTAHUM; I0BEHATbHbIC I0PUANIECKUE TEXHOIOTUH U JIp.

B Hacrosiee Bpemsi MOHATHE «I0BEHAJIbHBIE I0PUINYECKUE TEXHOJIOTUN» IHUPOKO UCIIONb3Y-
eTcsl IPUMEHUTENBHO K chepe Y2on08H020 CYOONPOU3800CMEa NPU PACCMOMPEHUU Y2ON08HBIX DN O
npecmynaeHUsx HecosepuieHHoaemHux. BHeIpeHre 10BeHa bHBIX TEXHOIOTHA B paboTy CyI0B 0OIIei
IOPHUCIIUKITNK OCYIIECTBIIsIETCS] B chepe MPaBOCYus B OTHOIIEHUH HECOBEPIIEHHOJETHUX B COOT-
BETCTBUM C JICHCTBYIOIIUM 3aKOHOJATEIbCTBOM U OOLIETTPU3HAHHBIMA HOPMAaMM ME3KIyHApOIHOTO
npasa. (ITocranosnenue I1pesunuyma Cosera cyaeit P® «O pesynbrarax 00001eHrs UHpOpMAIUK
cynoB cyOobekToB PD 00 1Mcrnons30BaHNYM I0BEHATBHBIX TexHONoruii» ot 21 mors 2010 roma Ne 228).

B INocranosnenuu [pe3uanyma Cosera cyneit Poccutickoit ®enepanum «O 10BeHaIbHOM I0CTH-
uuu B cucteme npaBocyaust Poccuiickoit @enepanun» ot 6 aprycra 2009 roga Ne 185 ormeuaercs,
YTO Cy/Ibl OOIIEN IOPUCTUKIMN TTPU PACCMOTPEHHUHU YTOJIOBHBIX JIET O TIPECTYIUICHUSIX HeCOBEPIIIEH-
HOJISTHUX WCIIOJBb3YIOT I0BEHAJIbHBIE TeXHOIOrHnH, npeaycmoTrpernsie Konsennmein OOH o mpasax
pedenka, MunnmansabiMu CtannaptaeiMu [Ipasunamu OOH, kacaionmMucst OTIipaBiieHus! PaBo-
CyAMsi B OTHOILIEHUH HECOBEPIIEHHOJIETHUX (SKOHOMMSI YTOJIOBHOW PETIpecCcry, YCUJICHHUE BOCIIUTA-
TEJIbHOTO BO3/ICHCTBHSI, OPraHM3alH sl IIOMOIIM HECOBEPIIIEHHOIETHEMY, OKa3aBIIEMYCs B KOH(JIUKTE
C 3aKOHOM, C IIeJIbIO €r0 MHTErPaIi B OOIIECTBO U MPEeayNpeKACHNS PElUANBA).

C 2001 roga B Poccuiickoit desepaiiiu B X0/ie peain3alvy MUI0THOTro npoekta PoctoBckoro
o0JacTHOrO cyAa Hadasl (pOPMUPOBATHCS OIBIT BHEIPEHUS I0BEHAJbHBIX TEXHOJIOTUI B CYJOMPOU3-
BOJICTBE C y4YacTHEM HECOBEpIIEHHOJETHUX. [IOBOPOTHBIM MOMEHTOM B (DOPMHPOBAHUU CHCTEMBI
I0BeHaJIbHOTO npasocyaus crajio Ilocranosnenue [lnenyma Bepxosnoro cyna P® or 14 despans
2000 ropma Ne 7 «O cyneOHOI MpaKTHKE TIO [ieJIaM O MPECTYIJICHUSIX HECOBEPIIIEHHOIETHUX», B KOTO-
POM CyaM peKOMEH/I0BAJIOCh OoJiee TIIATEILHO U3y4aTh BO3MOKHOCTH IPUMEHEHU ST K HECOBEPIIIEH-
HOJIETHUM IOJIOKEHUH, NPeyCMOTpeHHBIX cT. 76 VK P®.

OCHOBHBIM CcOfIEpXKaHHEM TPOEKTa SIBUJIMCh SKOHOMHMSI YTOJIOBHOM pENpeccyd M OKa3aHue
CYAOM TOMOIIA HECOBEPIIEHHOJIETHEMY ITPABOHAPYIIIUTENIO B peabWInTaIlNM, BBEJCHUE B KAYeCTBE
YUYaCTHHKA CyJeOHOro Ipoliecca COIUAIBHOrO pabOTHUKA TPH CyJie, KOTOPBIM OCYIECTBIISIET COLH-
QJIBHO-TICUXOJIOTMYECKOE COMTPOBOK/ICHNE HECOBEPIIIEHHOJIETHUX B CYIeOHOM IpOoIiecce, TOTOBUT A1
CyAa JOKJIaj O IMYHOCTH HECOBEPILICHHOJIETHETO, TIPH YCTAaHOBJICHUH (DAKTOB HAPYILIEHUSI ITPaB HECO-
BEPIIEHHOJIETHETO TOJCYIMMOro pa3padaThiBaeT isl Cy/a MPeAIoKeHUs O TPUBICYSHUH COIAITb-
HBIX CITy’KO0 (OPraHoB M yUpexkJEHUH CUCTEMbI TPOUIAKTUKY O€3HAI30PHOCTH U TIPAaBOHAPYIIICHUI
HECOBEPIIEHHOJIETHHX ) K pa3pelieHunIo MpooieM MOAPOCTKa, yCTPAHEHHUIO TPUYHH U YCIIOBUI COBEp-
IIEHHS] TPECTYTUIeHHs], (POPMUPOBaHKE peadMIMTAIIMOHHBIX TIporpaMmM. OTBIT peanu3aly MpoeKTa
TMOKa3aJl BBICOKYIO 3(P(PeKTUBHOCTD MCIIONb30BAHMSI HOBBIX I0BEHAIBHBIX TEXHOJIOTHIA: BRIHECEHHBIC
CyAaMH TPUTOBOPBI M TIOCTAHOBJICHUSI B OOJBINEH CTETeHW OTBEYaId TPeOOBAaHUSM 3aKOHHOCTH U
CIpaBeIMBOCTH.”?

OpnHako 10BeHaJIbHBIE IOPUANYECKUE TEXHOJIOTUH IPUMEHSIIOTCS] HE TOJIBKO B paboTe CyJeOHbIX
OpraHoOB, UX MOXHO KCIOJIb30BaTh U B TeX CIy4asix, KOrJa pedb UJET O 3alluTe MPaB U UHTEPECOB
HECOBEPIIEHHOJIETHIUX BO BCEM MHOr0OOpa3yu MpaBoOTHOIIEHUH. FOBeHaIbHbIe TEXHOIOTMN HE0O-

9! Kosecnux 1. B. Buemnne (bopmEI BEIpaskeHUs MpaBOPHMEHHUTENbHBIX TexHomoruii //I0pucts-TlpaBoBeas. 2009. Ne 6. C. 42—
45.

2 Bpacnasckas E. FO. Pa3BuTune 10BeHaIbHO# locThiy B PoctoBckoii obnactu //Punocodus npasa. 2010. Ne 2. C. 23.
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XOAMMBI TIPH pa3pelleHny CUTYaIMid, CBSI3aHHBIX C 3alUTON MPaB HECOBEPIIEHHONIETHUX, PACCMOT-
pEeHueM JieJT B OTHOIIEHUSIX HECOBEPIICHHOJIETHUX WJIM 3aTparuBalolvX X MpaBa u uHTepeckl. Llenn
I0BEHAJIbHBIX TEXHOJIOTUI U MPOIEAyp, [0 MHEHHIO Mpejacenaresnss Komurera mo Bompocam cembH,
eHIMH 1 aetert ['ocynapcrBenHoit nymbl @epepanbHoro coopanus PP E. b. MuzynmuHoii, cocTout
B TOM, YTOOBI COXPAHUTh IS peOeHKa OaronpusiTHYIO Cpey, YCTPAaHUTh BOBMOXKHbIE KOH(DJIUKTHI,
KOTOpPbIE BO3HUKAIOT MEX/y POAUTEISIMH, IPYTMMH B3POCIBIMH JIObMU 0 OTHOLIEHUIO K peOeHKY,
MUHUMU3UPOBATH BPEJ B TEX CUTYalIUsIX, KOrJa peOCHOK caM SIBJISIETCS] TIPAaBOHAPYIIUTENIEM. *

IOBeHanbHBIE OPUINIYECKHE TEXHOJIOTMH BeChbMa pa3HOOOpa3HbI, YTO 0OYCIIOBJIEHO MHOT000-
pa3ueM I0pUIMIYecKOl MPaKTUKHU C y4acTHeM HecoBepleHHoneTHHX. Kiaccudukarys ioBeHaIbHbIX
IOPUMUYECKHUX TEXHOJIOT U MOKET OBITh OCYILIECTBIIEHA IO PA3IMIHBIM OCHOBAHUSIM: 11O chepam Npu-
MEHEeHHs], TI0 CyObeKTaM MPUMEHEHH I, TI0 OTPACIIEBOI MPUHAIEKHOCTH, MO CTETICHU HOBU3HBI U JIp.

Ilo cghepam npumenerust 10BEHATbHBIE IOPUIMUECKHIE TEXHOIOTMH MOKHO KJIACCH(PHUIIMPOBATH
Ha cyeOHO-TIpoliecCyasibHble, TPUMEHsIEMbIE B IESTEIbHOCTH I0BEHAIbHBIX CYIOB, M BHECYIEOHBIE,
MIPUMEHsIEMbIE B JICATEJILHOCTH OPraHOB OMEKM U IMOTEeYUTENILCTBA, KOMUCCHUH TI0 JIelaM HEeCOBep-
I[IIEHHOJIETHUX U 3alllUTe UX MpaB,’ OpraHoB M YUPEKAeHUN TOCYJapCTBEHHOW CUCTEMBI MTPOUIIAK-
TUKM O€3HA/I30pHOCTM U MPABOHAPYIIEHWI HECOBEpIIeHHOIeTHUX. [0 BHIaM CyIONpOM3BOACTBA
I0BEHAJIbHBIE I0PUANYECKUE TEXHOJIOTUM MOTYT ObITh YTOJOBHBIMU (HAIPUMEP, TEXHOJOTUH TPH-
MUPUTENBHBIX MPOLEAYP,”> TEXHOJIOTHH MTPUMEHEHHS] TIPUHYIUTEIbHBIX MEP BOCIUTATEIBHOTO BO3-
OENCTBHS), AAMUHUCTPATUBHBIMU (TEXHOJIOTHSI KOHTPOJIS 32 3aIPETOM MPOJAKK HECOBEPIIIEHHOIET-
HUM aJIKOTOJIbHOH, TaOauyHOHM MPOAYKIMK, NIMBA U Ap.)°° ¥ TpaXkJAHCKUMHU (TEXHOJIOTUH CEMEHHOro
YCTPOWCTBA JIETEH-CUPOT U AETEeH, OCTABIIMXCS Oe3 TONeYeHUsI POIUTeN e, TEXHOIOTHS OOBSIBICHUS
HECOBEPIIEHHOJIETHETO SMAHCUITUPOBAHHBIM U JIP.).

Ilo cybvexmam npumereHus: MOKHO BBIICITUTS:

I0OBEHAJIbHBIE I0PUIMYECKIE TEXHOJIOTHUH 3alUThl TIPAaB HECOBEPIIEHHOJIETHUX B CYyIOMPOM3-
BOJICTBE, aJMUHUCTPATUBHBIX, IPABOOXPAHUTEILHBIX OPraHax M I0BEHAJIbHbIE TEXHOJIOTHH, ITPUMe-
HsIEMbIE YUPEKISHUSIMUA COLIMAIIBHOM 3aIlUThl HACEIEHH I, 00pa30BaHMs B padoTe C AeTbMH (Hanpu-
Mep, TEXHOJIOTUH COLMAIBHOTO MAaTPOHATA BHITYCKHUKOB BOCHMTATENBHBIX KOJOHHMH, TEXHOJOTUH
COMPOBOK/ICHUSI 3aMEIIAOIIEH CeMbH, TEXHOJIOTMU Pa0dOTHI C AETHMU TPYIIIH PUCKA, *’ TEXHOIOTHN
MPEIOCTABJIEHHSI COIMAIbHBIX YCIYT, TEXHOJOTHsI PA0OThI ¢ HeCOBEePIIeHHOJIeTHUMU, HAX0 51~
IUMHCSI B yUYpPeK/IeHUsIX YIIpaBJIeHUs1 HCIIOJHEHNSI HAKA3aHUI U TOTOBSIUMHECSI K OCBO-
002K 1eHN10,”® TEXHOIOTMH MPO(UIAKTUKHY COITMATIBHO ONACHOTO TMOJIOKEHHUST HECOBEPILICHHOIETHUX
B IIKosie” u Ap.).

Ilo xapaxmepy u cmenenu HO8U3HbL MOTYT TIPUMEHSTHCS TPAAUIIMOHHBIE 1 MHHOBAIIMOHHbIS
IOBEHAJIbHBIE TeXHOJMoruu. Tak, HarpuMmep, B HACTOsINEe BpeMsl OpraHamMH OMEKH U IOTEeUUTEllb-
CTBa MCTIONB3YIOTCS TPAJAUIIMOHHBIE (POPMBI CEMEHHOTO YCTPOMCTBA JIETEl, OCTABIIMXCS Oe3 rmoreyve-
HUSI pOIMTENEH: YCBIHOBJICHUE, OTeKa, TMOMEYnTeNbCTBO, IIPHEMHAsl U MaTpoHaTHas1 ceMbsi. HoBen-
JIOM 3aKOHOJIATENILCTBA 00 OTIEKe U MOTICUNTENILCTBE SIBJISETCS IPABO OPraHU3aIMi, Ky/1a Moj HaA30p

93 CreHorpamma napjiaMeHTCKUX CITyIIaHWi Ha TeMy: «3aKkoHomaTebHoe oOecreueH e TIPaKTUKY BHEAPEHNs I0BEHAIBHBIX TeX-
HOJIOTHH B JIeSITEIBHOCTD CYJOB OOMIEl I0pUCAMKIIMN M KOMFCCHI TIO JieJlaM HECOBEpPIISHHOJIETHHUX U 3allUTe MX Mpas», ['oc. qyma,
12 Host6ps 2009 r. URL: http://www.juvenaljustice.ru/index.php/documenty/41-proekty/118-slushanya-parlament-yuvenalnaya-
yusticiya

% MarepuaJibl 00J1aCTHOM HAyYHO-TIPAKTUUECKO# KoH(pepeHnH «IIpodeMbl U MPaKTHKa CTAHOBJICHHUST I0BEHAJIHBIX TEXHOJIOT Mt
B 3alllMTe [IPaB U MHTEPECOB HecoBepIIeHHONeTHUX». CapatoB: OAQO «[IpuBOIIKCKOE KHUKHOE U3aTenbCcTBO», 2005.

&y pacenkosa A., Makcyoos P., @asimep M. TIpruMupeHye KepTBH ¥ IIPABOHAPYIIUTEIS: MPOEKT pealnu3aliy uiei BOCCTAHOBH-
TenbHOTO npaBocyaust B Poccun //AnBokat. M.: 3akoHomatenbeTBO U 9KoHOMHKA. 1998. Ne 5. C. 59-77.

% INepmckas rpaxnanckas najnata. TexHonoruu 3amuThl paB. URL: http://www.pgpalata.ru

9 ueunpina H. ®. Conpanbhas pabora ¢ aetbMmu rpymibsl pucka. M.: BIIAIOC, 2008.

98 Coumanphsie MPOTpaMMBI 1 MeTOAMKH paboTs! ¢ nogoneunsivMu. URL: http://socialforum.ru/socprogramm

% COOpHUK METOOUYECKHUX MaTepHaioB « TeXHOJIOTMHU NMPO(HIAKTHKH COLMAIBHO ONACHOTO MOJIOKEHUS] HECOBEPIICHHOETHHX.

IMepmb: LIeHTp NCHXOJIOTO-MEANKO-COLUATBEHOTO conpoBoskaeHus, 2008.
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TIOMEIIeHBI JIETH, OCTaBIIIMeCs Oe3 MoneueHns pouTeNel, Ha iepeady TaKux JIeTeil B CEMbH Ipak-
IaH, TIOCTOSIHHO TIPOXMBAIOIIMX Ha Tepputopun Poccuiickoit deneparyu, nperycMOTpeHHOE 1. 3—
6 ct. 155.2 CK P®. Bpemennyio niepeauy JieTeid B CEMbIO YaCTO Ha3bIBAIOT «TOCTEBBIM PEKUMOM»
WM «PEKUMOM BBIXOIHOTO JIHsT». VIHHOBAIlMOHHBIMUA MOJEJISIMH, CBUJIETEILCTBYIOIIMMH O TTOUCKE
3(pPeKTUBHBIX CTOCOOOB CEMEHHOTO BOCIIMTAHUS ICTeW-CUPOT U JeTeH, OCTABIIMXCS Oe3 MorevYeHusI
ponuTenei, SBISIOTCA JOMa CEMEHHOrO THIA, JIETCKHUE JAePEBHU, TIOCEIKU, OOIIMHBI, IIe YCIOBUS
MPOXUBAHUS TIPUOTMKEHBI K CEMEHHBIM.

[To oTHOMIEHNIO K OOBEKTY I0BEHAIbHBIC IOPUIMUECKUE TEXHOJIIOTHUA MOTYT OBITh «BHEIITHUE»
U «BHYTpEHHHUE». «BHeIIHne» TeXHOIOrnM HalpaBlieHbl HA CO3JaHUE YCIIOBUH, CIIOCOOCTBYIONIMX
3(ppeKTUBHOMY pelIeHUI0 MPOOJIeM OXPaHBl M 3AlUTHI TIPAB U MHTEPECOB HECOBEPIIIEHHOIETHHUX,
MX BOCIUTAHUIO U pa3BuTHiO. Hanpumep co3paHue cucTteMbl I0BEHAJIbHOW IOCTULMU. B 3TOM City-
Yyae I0BeHAJIbHBIC I0PUINIECKUE TEXHOJIOT UM J0JKHBI HOCUTD YITPEXK JAIOIIHIA XapaKTep, CIOCOOCTBYS
MPEOTBPAIIECHHIO HAPYIIIEHHUI MTPaB AeTel, MUHUMH3AIIUK ITPABOHAPYIIIEHHI, COBEPIIAEMBIX HECO-
BEPIIEHHOJIETHUMH U B OTHOILICHUH HECOBEPILICHHOJIETHUX.

«BHyTpeHHHUEe» TeXHOJIOTMYU HaTpaBJIeHbl HA MPUHATHE IOPUIMUECKUX PEIIeHUH B OTHOIIICHUH
KOHKPETHOT'O YeJIOBeKa UJIH I'PYIIBI, OKA3aBIIUXCS B TPYAHOW KU3HEHHOUN CUTYAIUH.

IOBeHasbHBIE IOPUINYECKIE TEXHOIOTUH SIBJISIIOTCS PA3HOBUIHOCTBIO IOPUINYECKIX TEXHOJO-
Ui, TIO3TOMY MM TPUCYIIY OCHOBHBIE TTPU3HAKU, XapaKTEPHbIE IS IOPUIUISCKUX TeXHOMOrui: 1)
OCO3HAHHAS IESATEILHOCTh CyOBEKTa I0PUANIECKON MPAKTUKHU; 2) CUCTEMHBIN U LieJIeHapaBJIeHHbINA
XapakTep; 3) pe3yJIbTaToM I0PUINIECKUX TEXHOJIOT U SIBJISIIOTCS TPABOBBIE pellieHusI (aKThl); 4) Iopu-
AUYECKUE TEXHOJIOTUU UMEIOT CIIOKHBIN MOMCTPYKTYPHBIA XapakTep, BKJII0Yasi B CBOE COIePKaHUe
IOPUMUYECKYI0 TEXHUKY, TAKTUKY U CTPATETUI0, COOTBETCTBYIOIIHE PECYPCHI; 5) IOPUINUECKIE TEXHO-
JIOTHH TIPEACTABIISIIOT COOOM CUCTEMY ITAmoB (CTauii), peXKUMOB H MPOIECCYaTbHBIX MPOU3BO/CTB;
6) SIBJISIOTCSA 3aJI0T'OM KayecTBa MPABOBOIO Pe3yJIbTaTa;

7) oTpaxaioT crielipMKy KOHKPETHO-UCTOPUUYECKUX YCJIOBUI CBOETO CYIIECTBOBAHUS U CBSI-
3aHBI C YPOBHEM OOIIIEH U MPABOBOM KYJIBTYPBI;

8) COCTaBJIAIOT BaXKHEUIIYIO YaCTh IOPUINYECKON MPAaKTHKH. %

OCoOeHHOCTBIO I0BEHAJIBHBIX IOPUANYECKUX TEXHOJOTHH SIBJISIETCS HEOOXOOMMOCTh COOIO-
JeHust 0cOO0ro TIOpsIIKa PpadOTHl B MHTEpPECcaX HECOBEPIICHHOIETHHUX, MO3BOJIAIONIEr0 00eCreunTh
JOTIOJIHUTE bHBIE TAPAaHTHM TIpaB 3TOW Kateropuw Juil. IOBeHabHBIE IOPUANYECKHE TEXHOJIOTUH
MpU3BaHbl ONTUMHU3UPOBATD MTPABOBYIO JIESATEIBHOCT M MPECTABIIAIOT B HACTOSIIIIEEe BpeMsl Haubo-
Jiee TIePCIeKTUBHbIE HATPABJICHUS UCCIIEJOBAaHUI B OTEUECTBEHHOM IPABOBEICHUM.

19 Baxeanoe CB. 3akoronarensHas Texuonorus: HeKoTophie POGIEMbI TEOPHH M METOJIONIOTHH: aBTOped. IC. ... KaHL. 0PHL.
Hayk. H. Hosropoz, 2006. C. 14.
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Paznea 11
OO0muii NpaBoBOM CTATyC HECOBEPIIEHHOJETHUX

I'naBa 3. O01mue cBeAeHUsI 0 IPABOBOM CTaTyce
HecoBepIineHHoJeTHHX B Poccuiickoin ®eaepanun

§ 1. ®opMupoBanue 1 pa3BuTHE COIMAILHOTO U MIPABOBOIO
CTaTyca HeCOBEPIIEHHOJETHUX B MIPOBOM COO0IIeCTBE

PasBuTHe conpanbHOrO M MpaBOBOTO CTaTyca JeTel HAUMHAJIOCh C TOJHOTO MX OecrpaBus,
0e3rpaHUYHON BJIACTH POIUTEINIEH, B TOM YMCJIe AUCIMIUIMHAPHON (TeIeCHble HAKA3aHUs), JIUIICHUS
CBOOO/BI Yepe3 MOCTeNeHHOe OrpaHUYeHUe TOW BJIACTH, MPEBPAICHHS €€ B POIUTENILCKIE TpaBa
[0 YCTaHOBJIEHHSI KOHTPOJIS 32 MX OCYIIECTBJIEHHEM, OTBETCTBEHHOCTH POIUTENICH U IPU3HAHUS 32
HECOBEPIIEHHOJIETHUMHU KaueCcTBa CIIEMAIbHOTO MTPUBUIIETMPOBAHHOTO CYObEKTa MpaBa.

C pacnpocTpaHeHHeM XPUCTUAHCTBA U3MEHSIIOTCSl COIMAIbHbBIE TIPE/ICTABIICHUsI O IIEHHOCTH
KU3HU peOeHKa: 3a00Ta 0 JIeTsX CTaja pacCMaTpUBaThCsl KaK MUJIOCTBIHS BO CTIACEHHE AYIIHN U KaK
nokasinue. B Cpennue 1 HoBble Beka BHIMaHUE TOCYIapCTBA PACIIPOCTPAHSIETCS] TOJIBKO Ha TIOKMHY-
THIX, O€IHBIX JeTerd. MexX Iy TeM MoJIoKeHHe JeTeid, )KUBYIIUX B CEMbE POTUTEIICH UM 3aMEHSTIONIHIX
UX JIMII, IoA4Yac ObIBAJIO XyXe, YeM MOJIokKeHre OE3[JOMHBIX JeTe: MOCTOSIHHbIE TTOOO0H, UCTSI3aHNUS,
HeJoenanue, paboTa cBepX CHJL.

Ha mipotsikeHMH pa3iMyHbIX MCTOPUYECKUX ITATOB MPABOBOKM CTaTyC HECOBEPIIEHHOJIETHUX
OIpeIeIIsIIICS XapaKTepOM OTHOIIEHHSI OOIIEeCcTBa K AETSIM, TOW COMAIBHOW POJIbI0, KOTOPYIO B3pOC-
JIble OTBOIWJIM B HeM peOeHKy. OCHOBHOM COCTaBIISIIONIEN STOTO OTHOIICHHS SIBJISIOCH TIOHSITHE O
LIEHHOCTY peOeHKa KaK uieHa 00IIecTBa, KOTOpoe, B CBOIO OUEPe/lb, ONPEIeIsio CTHIIb OTHOLIEHHS K
€ro BOCITUTAHUIO. DBOJIIOIHS B3aMMOOTHOILICHUH POJUTENe 1 AeTel MEET CBOM KJTIOUeBble 0OCOOeH-
HOCTH, TIPOSIBJISTIOLIMECS TPEXk/Ee BCETrO B MOOM(HKAIIMN COOTHOIIEHUI COIMATBLHOTO U IMPABOBOTO
CTaTyca yYaCTHUKOB CEMEWHBIX MPaBOOTHOIIEHU. ABTOP U3BECTHOM MCUXOTeHHOU Teopun Jlnoiin
JlemMo3 moapasiesnisiyi BCIo UCTOPHIO ISTCTBA Ha IIECTh MEPUOIOB, KAKIOMY M3 KOTOPBIX COOTBETCTBO-
BaJI KOHKPETHBIN CTUJIb BOCIIMTaHUs U (hOpMa B3aUMOOTHOIIICHUI MEX/1y POIUTENSIMU U JeThbMHU. 1!
B kauecTBe TaKOBBIX MCCIIEAOBATENb BBIIEISLT CIIELYIONIAE CTHIIH:

1. Cmuaw demoyouiicmea (¢ npeBHoctu a0 IV Beka H. 3.). OH XapakTepu30BaJICsi MACCOBBIM
WH(MAHTHUIIAIOM B OTHOITICHUH JIETel, KOTOPBIX POIUTEIH ITO TeM WJIA MHBIM IPUIMHAM He MOTJIY WJIH
HE XOTeJIM KOPMHTh U BOCITUTHIBATH. JIeTOyOMIICTBO B MCTOPUM AHTHYHOCTH OBLIO TIOBCETHEBHBIM
1 OOIIETIpUHATHIM akToM. JlomoBnasbika B [IlpeBHeM PrMe nmesn B OTHOLIEHUH CBOMX JIETEl MPaBoO
KU3HU U CMEPTH, MPaBO MPOAaXu CBOUX JieTerd u T. 1. C TeueHueM BpeMEeHM 3Ta KpaiHsis BIACTb
MIOCTENEHHO CMSIrYasach. B KOHEYHOM UTOre OHa CBENIACh K MIPaBy OTIA MPUMEHSTh JOMAITHUAE MEpbI
HaKa3aHus JeTeld, K 00sS3aHHOCTH JIeTell OKa3bIBaTh YBAXKEHUE POIUTENSIM, B CBS3H C YeM JETH He
MOIJIU TIPEABSIBIIATh POAUTENISAM MOpOYalIUX UCKOB. BMecTte ¢ Tem, u B GoJiee O3HME BpeMeHa 1o
3akonam XII Tabnuil yOuicTBO JeTet He CUMTaIoCh pecTyruieHreM. LIeHHOCTb JKM3HU HeCOBEpIIeH-
HOJISTHETO B aHTMYHOM TIpaBe BCEIIENIO ONpeessiiach CyObeKTUBHBIM OTHOIIIEHHEM OTIa K CAMOMY
dakry ero cymecrBoBanus. PeOeHOK UMes mepe]] poauTesI MU JIUIIb OOSI3aHHOCTH OBITh ITOCITYIII-

101 Jemos JI. Ieuxoucropus. Pocros /L, 2000. C. 84; Hosuyxuii H. b. Pumvckoe nipaso. M., 2003. C. 68—69.
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HBIM U TIOKOPHBIM OPY/IMEM, JEHCTBYIOIIMM U KUBYILIM BO OJIaro M pajy yIOBJIETBOPEHHS OIpejie-
JIEHHOTO POAMTENILCKOTO UHTEpeca.

2. Ocmasasrowuti cmunv (IV=XIII Beka H. 3.). MHdaHTUIMA CHUXKAETCS, HO JETU MPOAOI-
XKaIOT OCTaBaThCs JJIsl poauTesield OObEKTOM HeraTMBHOTO mpoermpoBanus. [Inpoko pacnpoctpa-
HEHa MPaKTHUKa OTIIPaBJIeHHs peOeHKa K KOPMUJIUIIE, B MOHACTBIPh, HA BOCITUTAHUE B APYTYIO CEMBIO,
MO0 OKPYKEHHE ero CTPOrOl SMOIMOHAIBLHOM XOTOAHOCTHIO U OTUYXACHUEM JIOMA.

BecbMma cy1iecTBeHHBIM MOMEHTOM Ha JJaHHOM 3Talle SIBJISUIOCh BO3pACTaHUE YIEJIBHOTO Beca
HEMaTEePUHCKOTO M HECEMEWHOT0 BOCIMTAHUS JieTeil. Posib ceMbH Kak areHTa colMan3alyy Oblia
BecbMa He3HaunTebHON. CyIIeCTBOBABIIMMHI MOPAILHBIMU HOPMaMH He MpeaycMaTpuBaiach 00si-
3aHHOCTb BOCITUTAHMSI IETel B KAUueCTBE HEOOXOAUMOTO U COIUAIBHO OJJ00PSIEMOT0 YCIIOBHSI.

CpenHeBeKOBOE OOIIECTBO HE pacCMaTpuBajio peOeHKa Kak JIMIO, HaJleIeHHOE IPaBOCIIoco0-
HOCThI0. OTCYTCTBHME CaMOI BO3PACTHOM CTPaThl JETCTBA HE MO3BOJISIET TOBOPUTH O HATMYMU KAKOTO-
MO0 ONpeIeNIeHHOTO MPAaBOBOTO CTaTyca HECOBEPIIIEHHONETHHX.

3. Amousanernmnwiti cmunw (XIV-XVII Beka) BocnuTaHus TO3BOJISAT IETAM BIMBATHCS B SMO-
[IMOHAJIbHYIO JKU3Hb POJUTENel, KOTOphle HAYMHAIOT MPOSIBISATH MO OTHOUIEHWIO K HUM BHUMAaHHUE
u 3a00ty. [ToMumo mpaBa poauTenelt pacriopsiKaThCst )KU3HBIO U CyAbOOH pedeHKa, 0OIIeCTBO Hajle-
JISIET B3POCIIBIX 00S3aHHOCTBIO 3a00TUTHCS O CBOMX JIETsAX. JJaHHBIN STal OTIMYAIICS ABOUCTBEHHO-
CTBIO B OTHOIIIEHUH ponuTesniei K AeTsiM. C 00HOIi cmopoHbl, OOIIECTBO MPU3HAET 32 AETHbMH MPABO HA
3200ty 00 ux Bocrutanuu. C Opyzoii cmopoHwl, 3TO IPABO OBLIO CBSI3aHO C )KECTOKUM TTPUHYIUTEITh-
HBIM BO3ZICHICTBHEM, OT MeperuOoB KOTOPOTro 3allIuTa He MpeaycMaTpuBaiack. IrHopupoBaHue Jet-
CTBA KaK €CTECTBEHHOT'0 U CIIEI(PHUECKOro Neproa B pa3BUTUN JIMYHOCTH TPUBOAMIIO K TOMY, UTO
00IIECTBO KpaifHe HEraTUBHO pearupoBajio Ha JoObie (hOPMbI OTKJIOHSIIONIETOCS TOBEACHHUS JIETEH.
B uactHOCTH, MccenoBaHUs UCTOPUK OOPHOBI C MPECTYIHOCTHIO HECOBEPUIEHHONETHUX COAEpXKaT
CBEJICHUS O PaCIpPOCTPAHEHHOCTH ITPUMEHEHU s CMEPTHOM Ka3HM K JIETSM MJIAJIIEro Bo3pacra.

VimeHHO Ha 9TOM 3Tare MpaBoOBOM CTAaTyC HECOBEPILIEHHOIETHETO MPUOOPETAET OIpe/Ie/ICHHBIE
peanbHble ouepTaHusl. PopMupyeTcs OHSATHE O JETCTBE KaK BO3PACTHOM CTpare, KOTOPOM MPUCYILL
COOCTBEHHBII TMPaBOBOM cTaTyc. BO3HMKaeT YHUKaJIbHBIN I0OpUAMUecKuid (heHOMEH: TIPaBO POAUTE-
Jiell Ha JIMYHOE BOCIIMTAHUE JIeTel CTAHOBUTCS OTHOBPEMEHHO MX 00si3aHHOCThI0. Kak otmeuaer I'.
®. epmenesny,'” B 1aHHOM (heHOMEHE OTPAKAETCsl COYETAHME YACTHOTO MHTEpeca, CBSI3aHHOTO
C YIOBJIETBOPEHUEM TOTPEOHOCTH UMETh JeTel, M MyOIMYHON 3aMHTEPECOBAHHOCTH TOCYIapCTBA B
HaJIeXaleM BOCIIMTaHUM HOBBIX WIEHOB oOmecTBa. Bmecte ¢ TeM 0cOOEHHOCTBIO TIPAaBOBOTO CTa-
Tyca peOeHKa B paccMaTpruBaeMOM MEpPHUOZE SIBISIETCS TAKOE COOTHOIICHUE MPaB U OOSI3aHHOCTEH,
MIPY KOTOPOM IPaBO OJHOBPEMEHHO MOPOKAAET 00S3aHHOCTh OBITh OOBEKTOM €r0 MPUHYAUTETbHOM
peau3ay poguTelsIMH, MOCKOIBKY MIMEHHO OHHU OIPEIeIISIIOT COepkaHue NpaB peOeHKa.

4. Haesizuuswiii cmuaws (X VI Bek) umeeT MHOTO 00IIEero ¢ aMOMBaJICHTHBIM. [17151 HEero xapak-
TEpHO HaBSI3UMBOE CTPEMJIEHUE POAUTEJIEN MOJHOCTBIO KOHTPOJIMPOBATh HE TOJBKO MOBEJEHUE, HO
Y BHYTPEHHHI MHP, MBICITH 1 BOMIO peOeHKa. OIHaKO METObl BO3AEHCTBHS CTAHOBATCS Ooee ruod-
KHMH, COCTOSIIIMMH B CBOEW OCHOBHOM YacTH U3 YOEXKJECHUs CIIOBOM, a HE arpeCCHUBHBIM (pH3HUe-
CKUM Bo37ericTBueM. biaromapsi nmpocBetutenbckum uaesm JK.-JK. Pycco mocteneHHO 000Bbh K
JETSIM CTAHOBUTCSI HOPMaTUBHOM ycTaHOBKOM Ky/bTypbl. B koH1ie X VIII Beka HauMHaeTcs1 KamnaHus
3a COOCTBEHHO MaTepHHCKOE BOCIIMTaHUe, O€3 y4acTusl KOPMUJIUIL M HSIHEK, K JIeTSIM HAaUMHAIOT TIPH-
[J1allaTh JOMAIIHUX YYUTENIEN U BOCIIUTATENIEH.

Mex1y TeM yCTaHOBHMBIIAsICsS TIO3UTHBHAS TEHICHIMS ObUla XapaKTepHA JIMIIb IS TPOCBe-
IIIEHHOW Y SKOHOMHUYECKH 32)KUTOYHON BepXyIIKU oOIecTBa. B cpene KpecThsHCTBA M HAPOK IAI0-
1ierocs npoJjierapuara yTUJIMTapHOE OTHOLIEHUE K AETSAM IPOJOIKAET COXPAHATh [JIABEHCTBYIOLINE
no3uiyy. Jletr ObUTH [T CeMbH «KUBBIM KaITUTAIOM» KakK paOOTHHUKH, TPUHOCSIINE (PMHAHCOBBII
JOXO0[, ¥ KaK rapanTusi odecriedeHus B crapoctu. [1peoOianarorieii JOMMHAHTOM B COEpKaHUM TIpa-

102 Hlepuienesuu I'. @. Kypc rpaxaanckoro npasa. Tyna, 2001. C. 573.
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BOBOTO CTaTyca OCTAeTCsl KOMIUIEKC 00sI3aHHOCTEN: MOCIyIIaHke, IIOKOPHOE OTHOIIEHHE K BOCIIUTA-
TEJIbHBIM MepaM BO3JEHCTBHS, HEOOXOIMMOCTh TPYIUThLCS, CJEOBATh BOJIE POAUTENEH B pellIeHUH
CBOEH CyIbObI.

Poccust B acriekTe cka3aHHOTO He SIBJISIACh MCKJTIOUEHHEeM. B nctopum Haiero rocygapcrsa
MIPaBOBOE PEryJMpOBaHHUE MOJOKEHHS JAeTell B OOIIECTBE OIMPEeAesIoCh, ITIaBHBIM 00pa3oM, yepes
yKa3aHue Ha X MoJokeHue B ceMbe. OHaKko B uctopru Poccun cembst He Beeria BOCIIPHHUMAIIACH
KaK siueiika B3aMMOJCHCTBHS ee WIEHOB. PeasibHple B3aMMOOTHOIIICHUSI BHYTPU CEMbU XapaKTepH-
30BAJIUCh KECTKOCTHIO M IaXe B HEKOTOPOH CTEIeHH KECTOKOCTHIO B OOpAILIEHUH C KEHIMHAMH U
JETbMHU, aJIeKO YXOASIIEN OT CMBIC/Ia XpPUCTUAHCKUX 3aroBezeii. HeocriopumMoe npaBuiio o mpaBote
CTapIIero B ceMbe He CIOCOOCTBOBAJIO CMSTUYEHUIO HPABOB.

B panHuil nepron pa3BUTHsI TOCYIAPCTBA CEMbsI MIPECTaBIIsIA COOOM OpPraHU3aIMIo JIOEH,
OCHOBaHHYIO Ha paOCKOM TOBMHOBEHHMHU M CTpaxe, MpexkJ]e BCEero rnepej raBoil ceMbr. Perymumpo-
BaHME CEMENHBIX OTHOILICHWI OCHOBBIBAJIOCH HA HOpPMax TMpaBa, BBHIPOCIIETO M3 OObIYAEB MEPBO-
OBITHO-OOIIMHHOTO CTposi. OTHOIIEHUS B ceMbe 0a3MpOBAIMCh Ha BJIACTH OTIA. [leTh HaXOAMIUCh
B 3aBUCUMOCTH OT poauTeseil. OTel 1 MaTh MO pacriopsiKaThCsl HE TOJIBKO CBOOOOM, HO M JKH3-
HBIO CBOMX JeTeld. «[IpaBo Ha Ku3Hb eTell y OOJbIIei 4acTh MepBOOBITHBIX HAPOIOB MPOSIBIISETCS B
TOM, YTO HOBOPOXJEHHOMY peOeHKY JKM3Hb COXPAHSETCs JIIIb B TOM CJIydae, KOorja JapyeT ee eMy
OTell; B MPOTHBHOM CJIydae JieTeid, OCOOCHHO JIeBOYEK, MpelaBaii cMepTu». % TonoxeHnue nerei
B JIOXPUCTHAHCKHI Tieprof] ucropru Poccru Obi1o GecripaBHBIM. BOoCIMTHIBAIMCH OHM B CTPOTOM
COOMIOACHNHN SI3BIYECKMX OObIYaeB U Tpaguuuil. PoguTenu mMorimm npopaBarh cBoux aerteid. [lepBoe
3ampelieHre Mpoaaxy AeTel nosBuiochk Tonbko B XIV Beke. [Jo 3Toro BpeMeHu BiacTh OTHa Obljia
BceoObemommei. OTIB pacriopsiKaaich OpauHOH CyapOON CBOMX AETEN: KEHUIM CHIHOBEH U BbIIa-
BaJIM 3aMYK JI0UYEpeil 10 CBOEM BOJIE.

C npunsaTuem xprctuancTBa B X Beke LlepkoBb cTasia BECTH aKTUBHYIO OOpbOY C SI3bIY€CTBOM
32 TOPKECTBO WHJIMBUIYaJIbHOW CEMbU M CEMENMHON HPaBCTBEHHOCTU. bpak, pa3Bon, MopajibHbIe
OTHOILICHUSI B CEMbE CTAJIU peryarpoBaThes LlepkoBbio. XpucTHaHCKast CeMbsl IOMKHA ObLIa MOAYH-
HATHCS BLICOKUM HPaBCTBEHHBIM KaHOHAM. B OCHOBE HOBOI M/I€0JIOTHH JIeKaJU TPYAOII0OUE, CMUpe-
HUE, OTBETCTBEHHOCTD Tiepes] borom. B cBoeit aesitenbHocTr LlepkoBh pyKOBOICTBOBAIACh HOPMAMU
BU3AHTHUIICKOTO TMpaBa, KOTOpble OblIM BKOUeHH B Kopmune kuuru. B Kopmunx kHHMrax orpanu-
YKMBaJIaCh BJIACTh OTIA HAJl )KU3HBIO AeTell. PoquTenu yxe He MMeny IpaBa HU HA JKU3Hb, HA HA CBO-
6ony cBoux nereit.!* LlepkoBb OepeT KU3Hb AeTel MoJ CBOI0 3amuTy. UTo ke KacaeTcs ceMeiHOro
BOCIIUTaHUs JieTell, To LlepKoBb mpuaepKuBagach CBOSH MOCTOSHHOM 3armoBeau: «/leTH yauThb, ath
YTAT POAUTEIH CBOMX». !0

[Nonoxenue peGeHKa B ceMbe U B OOIIECTBE HAIIUIO CBOE OTPaXEHUE B JIETONMUCSX, B Kopm-
Yrx KHUTaX, B [loyueHUsIX KHs3eH, Cpein KOTOphIX ocoOoe Mecto 3aHnMaet [loyuenre Bnagumupa
Monomaxa. B. MoHoMax yuwi fieTei, Kak BecTu ceOsl B 00IIecTBe, Kak OTHOCHUTBHCS K CTapIIUM U
OONBHBIM, 3aIUIIATh CHPOTY: «Bcero ke maue yoorux He 3a0bIBaiiTe, HO €IMKO MOTYIIEe 10 CUje
KOpMUTE, CHAOUTE CUPOTY». %

C XI Beka Ha MHUPOBO33pEHHE PYCCKUX JIO[AEW CHJIBHO BJMsUIa TIEpeBOJHAs JUTEpaTypa.
CaMbIMU paHHUMM TIepeBOJaMU ObUIM TpevyecKkue COOPHUKH ABYCTUINWH, HECYIe HPaBCTBEHHbIE
Noy4eHus1. To ObUTM U3pEUeHUs] ABTOPUTETHBIX (PHIIOCO(DOB ¥ 3HAMEHUTBIX MTUCATENEH, a TAKXKE BITU-
SITeJIbHBIX XPUCTUAHCKUX aBTOPOB: Bacumus Bemukoro, I'puropust borocnosa, Moanna 3naroycra.
COopHUKY U3peveHmit, Takue Kak M3oopuuk 1076 roga, Cinoso o Xwmene, [Tuena, Mepuio I[pasea-

103 Braoumupckuii-byoanoe M. @. O630p uctopuu pycckoro mnpasa. CI16. Kues. 1905.C. 472.
104 gou H. PebeHok 1 0BIIEeCTRO. M., 1988. C. 216.
195 Hegoaun K. Hcropus poccuiickux rpaxpanckux 3akoHos. T. 1. C. 317.

19 Huocrurc H. C. IIpaBoBOE pery/mpoBaHue CeMeHHO-OpauyHbIX OTHOLIEHHH B pycckoit ucropuu. CII6., 2006.
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HOE CTaJI Ba)KHBIMU YYEOHBIMHU MOCOOMAMHU. [10 HUM yUMIIMCh TpaMMAaTHKe U JIOTUIECKOMY CYKJie-
HUIO.

N360pHuK 1076 rona — ofHa U3 CTapelIuX APeBHEPYCCKMX PYKOMMUCHBIX KHUT. B HeM coOpaHsbI
HPaBOYUYMTEIIbHBIE TEKCThI, KOTOPBIE MTPE/ICTABIICHBI B BUE OeceIbl yMyAPEHHOTO YeIOBEKa C CBIHOM.

B XVI Beke B MOCKOBCKOM rocyaapctBe Obul cocTaBiieH JJoMocTpoit — TUnuvHbIi 11s1 Cpen-
HEBEKOBbSl MIAMATHUK HPABOYUYMTEJIbHOU JUTEPATyphl. B ocHOBE [JoMOCTpOs JieKaT «IOy4YeHusl OT
OTLIA K ChIHY», U3BecTHbIE Ha Pycu ¢ cepeannbl X1 Beka U «Ci10Ba CBATHIX OTEL], KAKO KUTHU XPUCTU-
aHaM». DTO He JIUTepaTypHOe MTPOU3BEIEHHUE, 3TO CBOETO POa CLIEHAPHBII IUIaH MPOBEJCHUS KU3-
HEHHO BaXKHBIX CEMEMHBIX U 00IIecTBeHHbIX JeiicTBuil. Conepsxaipecs: B JJoMocTpoe HacTaBleHUs
«0 OOTOYTOIHOM YCTPOMCTBE KU3HU» MPECTABIISAIOT COO0M rocyJapCTBEHHYIO UIIEOJIOTHIO B PETYJIH-
POBaHMU CEMENHBIX OTHOIIEHUI. B CBOeM JIMYHOM «TOCyIapCTBe» JOMOXO3SIMH 00sI3aH 00€CeYUTh
JIOM S9KOHOMUYECKH M YCTPOUTD €ro OOUTaTeNiell HpaBCTBEHHO. X03slKa J0Ma B UepapXur CEMeHBIX
OTHOILICHUH 3aHMMaeT ocoboe MecTo. [IpaBa 1 0OSI3aHHOCTY XO35IMHA U XO3SWKH HE MePeceKanch, a
HAXOJWJIKCh BO B3aMMOJIOTIOIHEHUH. My KUMHA JOKEH ObITh CTPOT, CIIpaBeJIB 1 yecTeH. OT jKeH-
IIMHBI TPEOOBAIUCH YUCTOTA U MOCITyIIaHKE.

Uro ke Kacaercsl BOCIIUTAHUS JETeH — C MIOMOILBIO JOBOJIBHO CYPOBBIX MEp, TO B 3TOM Jlomo-
CTpOI He opurrHajeH. Bes cpeHeBekoBasi meiaroruka Obijia IOCTPOeHA Ha TEJIeCHBIX HaKa3aHUsIX.
JlomocTpoll TpU3bIBAET POAUTEINIEH CTPOro Hakas3biBaTh CBOMX JeTel. «HakasbiBail CbhiHA CBOETo C
IOHOCTHY Y TIOPa/IyellibCsi 32 Hero B 3pEJIOCTH €ro, M Cpey HeloOpoxenaresneid CMOKeIb UM TTOXBa-
JIMThCS, ¥ TIO3aBUYIOT TeOe Bparu TBOM». "7 OgHaKo pyKo# 0TI, B3SIBILIETO PO3TY, ABUTANA HE JIMY-
Hasi 03JI00JICHHOCTh Kapalollero MpaBeHrKa, HO Uess HeOTBPATUMOCTH HaKa3aHMs 32 MPOCTYIIOK.
CemeiiHOe BOCIIMTaHUE OIMPEEIIIO BCe MOCIEAYIONINE TANbl B COIUATBHOM OBITHH U OOIIeCTBEH-
HOM Pa3BUTHH YE€JIOBEKA.

JloMocTpo#i MOBTOPSIET LIEPKOBHYIO 3alIOBEIb O MOYUTAHUM poauTesieil: «Jllo0uTe oTiia CBoero
Y MaTh CBOIO ¥ CITYIIIAUTECh UX, U IOBUHYWUTECh UM OOKECKH BO BCEM, M CTAPOCTh MX UTHTE, U HEMOIIb
WX U CTpaJlaHKe BCSAKOE OT BCel AyIIU Ha ceOst BO3JIOKUTE, U O1aro Bam OyaeT, 1 MHOTHE JieTa Ipe-
Oynerte Ha 3emJIe. 3a TO MPOCTATCS TPEXH BalllK, M Bor Bac moMuItyeTt, ¥ poCciaBsaT Bac JIOAU, U JIOM
Balll Mpedy/ieT BOBEKH, U HACTIEAYIOT CHIHOBbSI ChIHAM BAIllIM, Y JOCTUTHUTE CTAPOCTH MACTUTOM, B
OJ1aroIeHCTBUM JTHU CBOM MPOBOASI». 108

[TpusbiBas poauTesieit BOCIUTHIBATL CBOMX JIETE B CTPOrOCTH, OrpaHUIEHUM CBOOO/IHI, [JoMo-
CTpoO# oOpaIaeT BHUMaHUE ¥ Ha POIUTEITHCKYIO TIOOOBB, HO OCTeperaeT poauTesiel OT TI0OBU OTK PhI-
TOMH, IBJIEHHOW. PouTesnsiM He peKoMeH 1yeTcsl IMPOSIBIISITh BOOOIIE HUKAKUX YPE3MEPHBIX IMOIUI —
KaK TOJIOKUTENBHBIX (OypHasi paiocTh, BOCTOPTH, YMUJIEHHS ), TAK U OTPULIATENIbHBIX (THEB, SIPOCTH).
VYMeHue cnepKuBath ceOsl, CKPHIBATh CBOM 1yBCTBA CUMTAIOCH BAKHEHIIIUM JIOCTOMHCTBOM XO35IMHA,
r1aBbl ceMbd. OH He JTOJKeH MPUHUMATh HeOOAyMaHHbIX perieHui. JIloOoBb K IeTsM JA0/KHA MTPo-
SIBIISATHCA B JeJ1aX, @ HE Ha CJIOBaxX: B KaXJOIHEBHOM 3a00Te, B pacyeTIMBOM BEJCHUH XO35MCTBA, B
YMEHUH POIUTENIC 00eCTIeunTh OyIyIliee CBOUM JICTSIM.

Ho xonua XVII Beka ku3Hb HECOBEPLIEHHOIETHETO HE MPU3HABAIACh PABHO3HAYHOU KU3HU
B3POCJIOr0; CBOEro peOeHKa MOKHO OBbLJIO M YOUTh, OCOOEHHO €CJIM OH IMOCATHYJI Ha JKU3Hb U JJOCTO-
WHCTBO POAMTENICH; BHEOpAYHbIC IeTH BOOOIIE He HAXOIWIA HUKAKOW COIMATbHON 3aIlIUTHI.

[NepBble 1maru ¢ 1esbio 3alUTH PaB AeTel Obun caenaHbl SpociaBoM MynpbiM, KOTOPBIH
sBisieTcs cocraButesieM Pycckoit [paByibl — mepBoro JpeBHEpYCCKOro NCTOYHMKA CBETCKOTO MpaBa,
B KOTOPOM peryJaupyercs nosnoxenue aered. OHaKo B 11€JI0M B OTHOUIEHUSIX MEXY POIUTENSAMU U
JETbMU MPOIOJIKAI BUTATh AyX pabcTBa. PopuTenu nmenu npaBo Ha MpoJaxy CBOUX JeTeld B padCTBO
B rosiofHoe Bpemsi. CyneOnuk MBana IV 1550 ropa takxke paspeiain npofaxy IeTei B XOJIOIbI C TeM
YCJIOBHEM, YTO OTEll U MaTh MOCTYMAIT BMecTe ¢ HUMHU B xononctBo. B X VII Beke ucuezaer npaBo

107 Nomocrpoii. CIIG., 1994. C. 159.

108 Tam xe. C. 158.
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poauTesiel Ha MpoAaxy jAeTert B xonorcTBo. OHAKO MpaBO POAUTENIEN OTAaBaTh AETel B 3aKjajl 3a
JOJTH CYIIECTBOBAJIO elle J0JIroe BpeMmsl.

B Co6opnom Yioxennu 1649 roga nosipisieTcst paBo Ha OTAAYY JIeTel B yCIy)KeHHe 1 B MOHA-
cThIpb. HO 3TO BRITEKAIO HE CTOJBKO U3 MPAB POAUTEINIEH Ha IeTel, CKOJIBbKO U3 00S3aHHOCTH OTJaBaTh
uX B 00y4eHue 1 3a00TUThCsI 00 UX KOpMJIeHn. Takum 00pa3om, paOCKe OTHOIIIEHHS K AETSAM CMe-
HSIIOTCSI UCTIONIHEHUEM POIUTENbCKUX 00s13aHHOCTeN. [TonoOHBIM ke 00pa3oM MpaBo Ha KU3Hb JIeTei
MOCTENEHHO NpeoOpa3yeTcs B BIIPAaBO HaKa3aHMsI MX B MHTepecax Bocnutanus. [To CobopHomy Yiio-
JKEHHUIO BJIACTh MYy’Ka HaJl )KeHOM U JIEThMH ellle CoXpaHsiach. OTell MOr HaKa3bIBaTh CBOUX JIETEH, HO
He Ype3MepHO. 3a yOUICTBO pebeHKa rpo3uIIo TIOpeMHOe 3aKJIioueHue. [leT 3a yOriicTBO poauTesei
KapaJmch CMepThio. [IeTn oTBevanu 3a JOJITH CBOMX pomuTelieid. IeTsM 3ampemanoch KaaoBaThCs
Ha poautelieit. JKamoOsl He pacCMaTpPUBAIIHICH, a KATOOIIMKOB «OMIIM KHYTOM HelaHO». ChIHOBbSI,
AOCTHrIue Bo3pacrta 16 jer, 00s13aHbl ObLITM HAYMHATH CITYXKOY.

ITetp I cBoum Ykazom ot 15 anpesnsi 1771 roga orpanuymi npaBa poauTesiel Hal AeTbMU U 1iep-
KOBHYIO BJIACTb Hajl OpauHO-ceMelHbIMU oTHOmeHusMu. [Tpu Iletpe I Obu1 orpaHnyeH cpok oTaaun
JeTed B HaeM [I0 TISITH JIET M 3ampelleHa MoJHeBOIbHAsl oTaava AeTeil B MoHacToipu. B Ykaze «O
NOpsIIKe HaclieNoBaHus» B 1714 rogy ycTaHOBJIEH BO3pAcCT ISl BCTYIUIEHHs B Opak: [UIsl )KeHuXa —
20 net, nuis HeBecTHl — 17 yietr. Pogurtensim ObUTO 3ampelneHo MpUHYXKAaTh CBOMX JIeTel K Opaky.
[Nomenmky He UMeNH MTpaBa MPOJIABATh CBOMX KPETIOCTHBIX KPECThSIH TIOPO3Hb, & TOJIIBKO CEMbSIMU.

Poaurensm pasperanock MpUHAMATH BOCIUTATEIbHbIE MEPbI TPOTHUB HETIOKOPHBIX JETEH, a B
ciyvae Oe3yCrenHOCTH TAKUX Mep POAMTEM MOIJIM OTAaBaTh CBOMX JETell B OOIECTBEHHBIC 3aBe-
JEHWS WIM CMUPUTEJIbHBIC JOMa, a TaKKe MOAaBaTh KanoObl B Cyj. B 3Mmoxy neTpoBcKux mpeoOpa-
30BaHUH C LEJIBI0 CO3[JaHUsI MATKOTO KJIMMAaTa B CEMbe PACIPOCTPAHSIIMCH BCIKOTO pofia MOyYeHHUsI
ponutesisimM U aetsm. Hambonee m3BecTHH Takue noydyeHus, Kak «HOHOCTH yecTHOe 3eplasio, Win
[NokazaHue K KUTEHCKOMY OOXOKICHUIO» U «3aBeliaHne otedeckoe K chiny MBana [ocorkoBax.

«lOHOCTH YecTHOE 3eplano» MpeacTaBaseT co0oi COOPHUK STHYECKUX MPaBHJ MOBEICHUS
MOJIOBIX JIIOZIEH JoMa U 0cOOEHHO B roctsix. [IpeaHasHavancs oH, Ipexae BCero, Il IBOPSTHCKUX
neteit. OOpaianoch BHUIMaHUE HAa HEOOXOAMMOCTb BOCIUTAHUS MOJIOZIEKH B AyXe MOCTyIIaHUS U
yBa)XeHHUsI CBOMX ponutesneil. «Haumave Bcero JOKHBI IETH OTIIA M MATEPh B BEJIUKOM YECTH COIep-
KaTh. 3JI0CITIOBS OTIIA K MaTepPh, CMEPTHIO JIa yMpeliib».!'? «Mononoi oTpok A0MKeH ObITh O0Ip, TPY-
JoMoOUB 1 ripuiiesken». !0 Tlerp I craBwt, mpexk/ie BCero, 3a/1a4y BOCIUTAHKS U ITPOCBEIICHUS MOJIO-
OBIX JABOPSIH C TMOJB30M A7l rocyAapcTBa. JIBOPSHUHY PEKOMEH]IYeTCsl yUUThCS B TIEPBYIO OYepe.pb
MHOCTPaHHBIM SI3bIKaM, BEPXOBOH e€3/ie, TaHIaM U (peXTOBaHUIO. [IBOPSHUH JOJIKEH TOPAUTHCS He
3HATHOCTBIO, a JieflaMy U U30eratb pocKoIu. KpecTbsiHCKMe 8T COIepKalnCh B BEJIMKOM CTpaxe,
K MPa3JHOCTH He JOMYCKAJINCh, BCET/Ia MPUHYKJATNCH K padoTe.

Bo Bpems napcrBoBanusi Exatepunst I, ¢ 1775 roga cranm co3maBaTbCsl «CMUPUTEIbHBIE
noma». OHU MpeHA3HAYAIVCE IS IeTel, «KOU POAMTEINISIM CBOUM HETIOCYIIIHBI, WA TPeObIBAIOT
3JI0T0 XWTHs, HU K YeMy JTOOpOMY He CKJIOHHBI».!!! B 3Th noma feteit moMernanu 1o mpockoe poau-
tesierl. CoiepkaHue JeTel OINpeeisiyioch 3a CYUET POAUTENIEH.

Ponurensckas Bnacth Haj geTbMu coxpassiiack U B XIX Beke. Onnako B CBoj 3akoHOB Poc-
cuiickoit umrnepun B 1832 rogy ObUTM BHECEHBI HOBBIE MOJIOKEHHUS. 3aKOH YIessi1 0co00e BHUMA-
HUe Bo3pacTty pedeHka. [lo 14 yieT neTu JuIineHsl BCAKOU IpakaaHcKou aeecriocooHoctr. o 17 ner
JeTH UMEHYIOTCS KaK «MajiofieTHue», ¢ 17 no 21 roga — «HecoBepieHHoeTHre». o 21 roga netu
HE MOIVIM COBEpUIATh CAEIKU camocTosATe bHO. B cr. 177 CBona 3ak0HOB (PMKCHPOBAINMCh IIpaBa U
00sI3aHHOCTH POIOUTEIICH U JIeTel: €T AOJDKHBI OKa3bIBATh POAUTENISIM YUCTOCEPACYHOE TIOUTEHHUE,

199 1010cTH YecTHOE 3epuaso, i [Tokazanue K xuterickomy odxoxaenuio. CII6., 1717. C. 13.
10 Tanm xe. C. 14.

"1 Y0mocTH wectHoR 3epuaio, wiu [Tokazanue k xuterickomy ooxoxaenuto. CII6., 1717. C. 14.
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TMOCITYIIaHKUE, TIOKOPHOCTD U JIIOOOBb, a TAKXKe CIYKUTh UM Ha CBOEM [ieJie; 0OsS3aHbl OT3BIBATHCS O
HUX B [MOYTEHUU U CHOCUTDb POAMTEIIbCKUE YBEIIEBAaHUSI UCTIPABJICHH I TEPIEIUBO U Oe3 poroTa.

CBop 3aKperuisil BIACTHBIE TOJHOMOYMS OTIA, a MOCe ero cMepTu — marepu. Pomurteins-
CKasl BJIaCTh HE OIPAaHMYMBAJIACh BO3PACTOM JIeTeil. MecTo KUTeIbCTBA IETel ONpeielsyioCh MECTOM
KUTEJIbCTBA pouTeNeit. Ponuteny MO MPUMEHSTh K HETTOBUHYIOIIMMCS IETSIM JJOMAIITHUE HCIpa-
BUTEJIbHBIE Mephl. [1o MHUIMaTHBE ponuTesel 0e3 CyaeOHOro pacCMOTPEHHMS 3a 0COObIe MIOPOKU U
pa3BparHbIi 00pa3 KM3HU JIETH MOTJIH MOIBEPraThCsl TIOPEMHOMY 3aKJTIOUEHHUIO OT JBYX JI0 YEThIpeX
MECSIIEB.

3aKoH JOMyCcKaJl y3aKOHEHHE W YChIHOBJICHHE COOCTBEHHBIX BHeOpauHbIX jeTed. [letu, pox-
JeHHbIe He3aMYKHel KeHIIMHOHN OT NpeTio0oIesTHI s, ObUIH JIMIIIEHBI POIUTENIHCKOTO TTOKPOBUTEIb-
CTBa.

Ponurenu Hecim OTBETCTBEHHOCTD 32 Bpe/l M YOBITKU, TPHYNHEHHbIE MAJIOJIETHUMH JIEThMU.

Hononuenust k CBoay 3akoHOB 0T 12 mapta 1914 roga orpaHu4YMBaId POAUTENBCKYIO BIACTb.
Poagurenu yxe He uMenu rpaBa Ha KU3Hb JieTeil. 3a YOUICTBO JeTell UX CyIWIM U HaKa3blBaJM I10
YTOJIOBHBIM 3aKOHaM. PouTesin He MOIIM MPUHYKIATh CBOMX JETel K COBEPIIEHUIO MPOTUBO3AKOH-
HBIX JICHCTBUI.

Takum o6pas3om, B Hauaty XX Beka (hOpMHUPYIOTCS OCHOBHBIE MPUHIIMITB TOCYAAPCTBEHHOM
TMOJIMTUKH T10 3aKOHOJIATEIBHOMY 00ECTIeYeHHIO MHTEPECOB PA3IMYHBIX KATETOPUH AeTel: 3aKOHHBIX,
BHEOPAUHBIX, YCHIHOBJIEHHBIX M y3aKOHEHHBIX. OopMIIsioTcst (hOpMBI 3aIUTHI MPaB HECOBEPIIICH-
HOJISTHUX Y OTPAaHUYEHUs] POAUTEICKOM BIacTH Hag HUMU. MTak, poccuiickoe o01ecTBO, HECMOTPS
Ha HEKOTOpOe CBoeoOpasue, MPOIIJIo B CBOEM OTHOILIEHUH K JETSAM Te jKe CTUIIM, YTO U aOCOIIOTHOE
OONBIIMHCTBO cTpaH EBpombl.

5. Couuanuzupyrowguii cmuns (XIX Bek — cepenuna XX Beka). JJaHHBINA CTWIIb Mpeciieayer
1IeJIb HE CTOJIbKO 3aBOEBAaHMS M MOAYMHEHHS] peOEHKa, CKOJIbKO €r0 COLMAIN3AIiU, TPEHUPOBKH,
BOCITUTAHUSI B COOTBETCTBUH C TpeOOBaHUAMHM OOIECTBA K MOJEIM JTUIHOCTH. [lo3urmst ponuteneit
OIpeieNisieTCss MHCTUTYTOM HAaCTABHUYECTBA, & PEOEHKY OTBOJMTCS POJIb AKTUBHOTO CyOBEKTa BOC-
MUTaHUs. XapaKTepHbIM Il JAHHOTO MeproJa 3aBOEBAHUEM SIBJISIETCSl TIPU3HAHKME TOCYIapCTBOM
npaBa peOeHKa Ha 3amuTy. BriepBbie MosBUIIOCH TIOHATHE «OXpaHa JeTel», KOTOpoe TPAaKTOBAJIOCH
KaK «CO3HaHMe HeOOXOIMMOCTH OXPaHbI JIETEH OT MPOU3BOJIA U XKECTOKOTO C HUMU OOpAaIleHus] POIIHU-
TeJIel WM 3aCTYTAONINX UX MECTa JIMII, a TAK:KEe OT HPABCTBEHHOTO MX Pa3BpaIlICHHUS. . .»

OdurmanbHasi OLIEHKa TPaBOBOTO CTaTyca HECOBEPLICHHOJIETHHUX BIIEpBble 0a3upoBajach Ha
OCO3HAHUM TOTO, UTO TIOJIO)KEHUE AETel B MX COOCTBEHHBIX CEMbSIX HM 3aKOHO/IATEILCTBO, HU 00IIe-
CTBO JIO TOCJIEIHETO BPEMEHH He PEryIrpOBaIo.

TlepBHIMU IIATAMU B 9TOM HarnpasJieHuu ObiIo cosganue B Hulo-Hopke B 1875 romy o6mecTsa
3aIIUTHI IeTeH OT JKeCTOKOro oOpareHus. 3aTteM aHAJIOTMYHble OOIECTBEHHBIE OPraHU3aIiKU CO3/1a-
1otcs B AHrmn, @pannmu, [pyccun. Bo @pannmm B 1889 romy 6sut m3nan 3akoH Pyccens «o mao-
JIETHUX, OECIIOMOIIHBIX, 3a0POIIEHHBIX U TEPIISIIHX JAypHOE 0OpallieHre», KOTOPBIA MPeJoCTaBIsT
Cydy MpaBo JIMIIATh POAUTETbCKUX MPaB JIIOAEH, JypPHO OOPAIAIOIIUXCS CO CBOMMU JEThbMU WM HE
3a00TAIMXCs 0 HUX.!'? [JaHHBINA 3aKOHOATEIbHBIN aKT O(PUIMATBHO MPU3HAJT 32 HECOBEPIIICHHOJIET-
HUMH [1PaBO Ha 3a00Ty poauTesield, TPaBO HAa TyMaHHOE OOpallieHr e U BOCIIMTaHUE, IIPABO Ha 3aIUTY
’KU3HU U 3[J0POBbSI OT JKECTOKOTO OOpAICHUsT M HACUIIHSI.

B Poccum nepBoe o6iiecTBo mo 3ammre aeteid O6bi10 co3nano B 1883 romy. B 1892 romy B
Cankrt-IlerepOypre ObLT yupekaeH 0coOblid OT/EN 3alUTH AeTel, OHOM U3 3a1a4 KOTOPOro IOMUMO
AeATeTbHOCTH, TIPSMO HaIPaBJICHHOW Ha BBISIBJIEHHE U MPeAOTBpaIieHre (hakToB KEeCTOKOro oopa-
IIEHHs C JIETbMH, SIBJISUIACh TOATOTOBKA MPEJIOKEHUH MO CO3AaHHMI0 COOTBETCTBYIOIEH HOpMa-
THUBHO-TIPABOBOM 0a3bl, PEryIMPYIOIIEH MTPaBOBOE MONIOKEHNE HECOBEPIIEHHOIETHHX.

12 XKypnan Munucrepcrsa octurmi. 1900. Ne 6. C. 403—407.
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Tak, B 1895 romy otaen 3ammThl ieTeld XoIaTauCTBOBAJ Nepe] MUHUCTPOM IOCTULIMH O KeJla-
TEJIbHBIX JOTIOJIHEHUSIX B 3aKOHBI, B TOM YHCJIe B IPaXJAaHCKOE U YTOJIOBHOE 3aKOHOMIATEILCTBO. B
MIPOEKTE COACPKATMCH MHUIMATHUBBI, HAITPABJICHHBIE HA ITPEJOCTABJICHHUE Cy/IaM TIOJIHOMOYHH JIUIIIATh
OOBHHSIEMBIX B 3JI0YMOTPEOICHUN POIUTEILCKIMU MTPaBaMH IMPUHAIEKAIECH UM BJIaCTH HaJ| IOTep-
TMIEBIIIMMU MAaJIOJIETHUMU, BBeIGHUE WHCTUTYTA IOOPOBOJILHOTO OTPEUEHHS OT POIUTETbCKOM BIACTU
B TI0JIb3Y TIPUIOTOB M YUPEXKJICHUM, TTPECIIeAYOIINX 3a0a49M JAETCKOTO MPU3PEHNS, a TAKKe Orpe/esie-
HUE OTBETCTBEHHOCTH 3a 37I0yNOTpeOIeHre BIACTIO HAJl IEThMHU B MpeJiesiaX, YCTAaHOBJIEHHBIX TPO-
€KTOM YTOJIOBHOTO YJIOKEHHUS.

[NepBole myOnuKamuyu, MOCBSIIEHHBIE 3aldTe AeTed, nossuauch B Poccum B 1878 romy B
HOSIOpbCKOM HOMepe kypHasia «CiioBox». '3 B mocnenymomue ronsl BHUMaHue HAyKH K 9TOH Mpooieme
akTHBHM3UpYeTcs. B ee 00CcyxaeHne ObUTA BOBJICYEHBI TPEACTABUTEN PA3TMUHBIX OTpac/iei 3HAHUS —
TeIarory, IPUCTHI, Bpaud. Ha JaHHOM MCTOPHYECKOM Tarie 3aKOHO/ATe b BCe ellle CTOUT Ha MO3H-
UM HE3bIOJIEMOCTH POTUTEILCKON BJIACTU HAJl JIMYHOCThIO peOeHKa. OIHAKO aKIeHT JejiaeTcs Ha
TOM, UTO «BJIACTh HAJ JIMYHOCTHIO JIeTel MPUCBAMBACTCS POTUTEISAM MIPEUMYIIIECTBEHHO C LIENbIO
JIyqIIero oOecrieueHnsl UCTIOTHEHU I UMH TeX 0OSI3aHHOCTEH, KOTOPbIE BO3JIAraloTCsl Ha HUX 3aKOHOM
IUTSI TIOJTB3bI ICTE U KOTOPBIE OMPEIENISIIOTCS CJIOBOM «BOCITUTAHUE .

OKTAOpBCKask PEBOMIONMS MPUBHECIA CBOU KOPPEKTHBBI B KOHIIETITyaIbHBIC MTOXOJbI Opra-
HU3AlUK Tporecca conyanm3anuu aeteid. COIMaMCTHUecKOe TOCYIapCTBO OTAABAIO MPHOPUTET
OOIIIECTBEHHO! CHCTeMe BOCIIMTaHHM S, B KOTOPOH PEOSHOK BBICTYIIA CyOhEKTOM KOJUICKTHBUCTCKOTO
BOCIIUTATEJILHOTO BO3/ICHCTBUS IIKOJIbI, MHTEpHATA, JeTCKOM KOMMYHBI | T. 1. Pojib cembH, mpaBa
ponuTeNnell U UX BIMSHUAE Ha BOCITUTAHUE MOIPACTAIONIETO MOKOJICHUS] PacCMaTpUBAJIMCh B Kaue-
CTBE BTOPOCTETICHHBIX PhIYaroB COIMAIN3AINH, BIUSHUE KOTOPHIX JOKHO OBUIO HE OMpeeNsTh, a
JIVIITH IOTIONTHATH OCHOBHYIO JIMHHIO TOCYIaPCTBEHHOTO BOCIIMTAHUS COIUATIBHO OI0OPSIeMOro THUIa
MOJIOZIOTO cTponTesist kommyHu3Ma. Tak, A. M. KonoHTai uckmodana caMmy HeOOXOOUMOCTh CYIIe-
CTBOBAHUS «CEMENHOU STUEKH, C ee POJCTBEHHBIMU «CKPeraMu» 1 MPOBO3IJIAINAIA IPUHIIUAT 0000-
[IECTBJIEHN A BOCIIUTAHUA AeTer.

JlaHHas o3uIMsl OKa3alia, Mo Bcell BUAMMOCTH, BO3JICHCTBUE HAa BECh JAJIbHEHINNIA MyTh pa3-
BUTHSI IPABOBOT'O CTaTyca HECOBEPIIEHHOJIETHUX, KOTOPbIE BCE OOJIbIIIE ACCUMUIIMPOBAJIHCH, 000C00-
JISUTUCh OT B3POCJIOrO COOOIIECTBA M HAJIESUIMCh B 3TOW CBSI3U BCe OOJBIIUM 0OBEMOM IIpaB, HE
MPENoJIaraBInMX KakKux-I1u00 KOPPECTIOHANPYIONTMX 0OSI3aHHOCTEH MO0 OTHOIICHHUIO K B3POCIIBIM.

6. llomoearowuii cmuav (c cepenunbl XX BeKa) OCHOBBIBAETCS Ha MPEANONOKEHUU, YTO
peOeHOK JTydille, YeM pOIuTesb, 3HAET CBOM MOTPeOHOCTH M uHTepechl. Ob0a pomuTesns NMpUHU-
MAalOT PAaBHOIICHHOE YYacTHe B JKU3HU PeOCHKAa, B YIOBJIETBOPEHHU €r0 PACTYIIUX WHIAUBUIYAITh-
HBIX TIoTpeOHOCTel. He nmenmaercs akiieHTa Ha (pOPMHUPOBAHUM U HUBEIMPOBAHUU UEPT JIMUHOCTH.
Merton (pr3n9ecKoro BO3ICHCTBHS BHITECHSIETCS METOIOM aKTUBHOTO CITYIIIAHUS ¥ SMOITUOHAIBHOTO
npucoenuHeHus. B atoit cBsasu JI. [leMo3 ykasbIBaeT, 4To B KOHTEKCTE MOMOTAIOIIErO CTHIISI POIU-
TeJb JOJKEH «OBITh CIYTo, a He TIOBeJIUTeNieM peOeHKa...CO3/1aBaTh YCIOBUS ISl Pa3BUTHUS €ro
uHTepecoB».! 15 Ecnu paHee, Ha PeAIIECTBYIONIMX UCTOPUYECKUX dTamax, MPaBOBOM CTaTyc peOeHKa
MOTJIOMIAJICS B TOW WJIA MHOM CTETIEeHW MTPABOBBIM CTATYCOM POIUTENICH, TO AJIsl CETOAHSIIHErO THs
XapaKTEepPHO MPHU3HAHME TPABOBOTO CTaTyca HECOBEPIICHHOIETHETO KaK BEJMYMHBI CAMOCTOSTEITh-
HOM, KOTOpasi B OINpe/Ie/IeHHOU cTerieH! (DOPMUPYET MPABOBOM CTATyC POIUTENICH.

B 3HauMTeILHON Mepe 3Ta TeHAEHIMS CBsA3aHA C BIUSHUEM HOPM MEkIyHApOTHOro MpaBa U
ryMaHU3aIen 3aKOHOATeNILCTBA, TIOCBAIIEHHOTO ITPABOBOMY CTaTyCy peOeHKa.

13 Tosopurckuii A. ®@. CucTeMaTU4ecKUid yKaszaTellb PYCCKOH JIMTepaTypsl MO rpakJaHckoMy npaBy 1758-1904 rr. /Hayunsrit
pex. O. 0. Innoxsocr. Uza. 3-e. M., 2001. C. 160.

14 Konnonmaii A. M. IIpo6neMs! XKeHCKOro KOMMYHHUCTUECKOro aBrkeHns1. CeMbst 1 koMmMmyHH3M // Kommynncerka. 1920. Ne 7.
C. 220.
llS,ZIeM03 JI. Yka3z. cou. C. 86.
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Kak ysxe ckazaHo BblIlle, JOCTATOYHO MPOAOIKUTENIBLHBIN MEPHO]] BPEMEHU UCTOPHH YesioBeYe-
cTBa (0T AHTHMYHOCTU MTPUMEPHO JI0 cepearHbl XIX Beka) B 00IIeCTBe He CYIIECTBOBAIMA HU TIOHS-
THSI IETCTBA, KaK 0CO00 3alMIIAeMOM TPkl HACEJICHHU s, HU CIICIIMAIbHOTO 3aKOHOAaTebCcTRa. 10 K
CErOJHSIIITHEMY JHIO MEXTyHAPOIHBIM COOOIIECTBOM BhIPA0OTaHA KOHIIETIIS O AETCTBE KaK OJHOU
U3 TJIABHEWIINX COIMOKYJIbTYPHBIX LIEHHOCTEH,!!” 0 3HAUMMOCTH AETCTBA ISl JaJlbHEHIIIero ooie-
CTBEHHOT'O ITPOrpecca, O MOJIOKEHNH HECOBEPIIIEHHOJIETHUX B COLIMYME KaK PaBHOIPABHBIX €ro 4Jjie-
HOB. VI3MeHeHue napaurmsl ISTCTBA OIPEICNINIIO €CTECTBEHHBIM 00pa30M 1 HAIpaBJIeHUE ITPaBOBOM
periamMeHTalK OTHOIIEHHH ¢ yyacTreM jeteil. ConepkaHue COOTBETCTBYIOIIMX HOPMaTUBHO-TIpa-
BOBBIX aKTOB OPMEHTUPOBAHO [EJIMKOM Ha IPEMMYILECTBEHHYIO 3aIIUTy UHTEPECOB AeTel, HapsiLy C
MIepexoIOM OT PacCCMOTPEeHUs1 peOeHKa Kak 00bEKTa K €ro MoJOkKEHHIO B Ka4ecTBe CyObeKTa MpaBo-
oTHomeHus1. [IpaBoBOii cTaTyc COBPEMEHHBIX JeTel OnpeesseTcs: OOIMPHBIM MEXIyHapOIHbIM U
HAllMOHAJIbHBIM 3aKOHOAATEILCTBOM O IMpaBax JIeTei, 0030p KOTOPOro MpUBEJIeH B IIaBe 2.

§ 2. KOHCTUTYIITHUOHHBbIE OCHOBBI
NMPaBOBOI0 CTATyCa HECOBEPIIEHHOJIETHNX

Ho npunsatus Koncrurynuu P® 1993 roga npaBoBoii craryc peGeHKa paccMaTpuBaJICsl 3aKO-
HOJaTeJIeM B KOHTEKCTE CEMEHHBIX MPABOOTHOIICHUH, Tie OH ObLT TOIJIONIEH MPAaBOBBIM CTATYCOM
ponuTeneil pebeHKa.

Wnes opmupoBaHusi OCHOB MPaBOBOTrO craryca pedeHka B Poccuiickoit Penepanmu Heon-
HOKPAaTHO BBICKa3bIBAJACh YUYEHBIMHU. B MOJBb3y 3TOW KOHLENLMM TOBOPUT MHOroe. Bo-nepebix,
JOCTaTOYHasi pa3pabOTAHHOCTh €€ OCHOBHBIX KaTeropui, Mpexk/e BCEro TEOpPUH MPaBOBOIO IMOJIO-
KEHUsl JIMYHOCTU. Bo-6mopuix, HEOOXOOUMOCTb MPU3HAHUS, COONIIOICHNUS W 3alUThl IIPaB U CBO-
00[] yesoBEKa U rpaxJaHUHa B cOOTBETCTBUM cO cT. 2 KoHcturyuuun P®. B-mpemvux, cavikom
BEJIMKA CErofIHs COLMaIbHAsl «1I€Ha» 9TOM KaTeropuy rpaxJaH, OCKOJIbKY OT «KauecTBa», a Terepb
yXke, C y4eTOM COBPEMEHHOTO JieMOrpahiueckoro Kpusmca, 1 OT KOJIMYECTBa JIeTeld 3aBUCUT Oy/y-
mmee camoro Poccuiickoro rocynapcrBa. B-uemeepmuix, COBpEMEHHOE COCTOSIHIE OOIIeCcTBa TpeOyeT
TIOBBIIIEHHO! 3aIIIUTH IIPaB ¥ MHTEPECOB HECOBEPIIEHHONETHHX. [IeTH, Kak oco0as KaTeropus rpax-
1aH, HYX/Ial0Tcs B 0co00¥ 3amure. '8

Ha cerogHsmHmii AeHb NpUHLMNMATIBHOE 3HAUEHHE [1s1 ONpeJeIeHH s IPABOBOTO MOJIOKEHHUS
pebeHka umelot, kak ormeuaet H. E. BopucoBa, Tpy rpymibl KOHCTUTYLIMOHHBIX HOPM.

Ilepsyio zpynny Takux HOPM COCTaBJISAIOT JBa nonoxeHuss Koncrutyuuu P®, npsamo orHocs-
IIMXCS K 3alllUTe NPaB U UHTEPECOB HECOBEPLIEHHOJIETHHX

— Koncrutynusa P® npososriamaer yesoBeka (He3aBUCMMO OT BO3pacTa), €ro npasa M CBO-
OO0/l BBICIIIEH 1IEHHOCTBIO M YCTaHABJIMBAET, YTO MX MPU3HAHKE, COOMIOICHNE U 3aIlUTA SBIISIOTCS
00SI3aHHOCTBIO rocyIapcTBa (CT. 2), MprYeM rocyJapcTBa COLMAIbHOTO, MOIUTHKA KOTOPOTO HAIpaB-
JIeHa Ha CO3/IaHMe YCJIOBHM, 00ECIIEYHMBAIONINX JOCTOMHYIO )KU3Hb M CBOOOJHOE Pa3BHUTHE YElIOBEKa
(u.1ct.7);

— KoHcrurynus PO packpbiBaeT MEXaHU3M peasld3allii COLMAIbHON MOJIUTUKM B UHTEpecax
IeTeil myTeM o0ecreueH s rOCyIapCTBEHHOM MOIIEPKKY CEMbH, MaTEPUHCTBA, OTIIOBCTBA U IETCTBA
(u.2ct. 7).

Bmopyio epynny KOHCTUTYLIMOHHBIX HOPM COCTaBJIAIOT cTaTbil KoHcTuTymn P®, B KOTOpbIX
TOBOPUTCSA O AETAX (JETCTBE) HEMOCPEACTBEHHO. Peub MIeT O MOJOKEeHUsAX, YCTAaHABIUBAIOLIHX, YTO

16 pfervrurosa 3. B. TOBeHATbHAS IOCTULIHS: TTpoGiieMbI yrOIOBHOTO MpaBa, YTOJIOBHOTO MPOIECca ¥ KPUMUHOJIOTUH: y4eOHOe
nocodue. 2-e u3f., ucrp. u gom. M.: Ieno, 2001. C. 30.

17 Kypaes JI. I'. J[IeTcTBO KaK COLMOKY/IbTYpHAs LICHHOCTh: aBTOped. JuC. ... KaHi. coll. Hayk. Caparos, 1995. C. 3.

18 Bybapesa O. 3akoHOomATENBCTBO 00 obecnieueHnn npas aeteit //3akoHHocts. 2005. Ne 6.
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JeTCTBO (KaK M MaTEPUHCTBO U CEMbsI) HAXOAUTCS O], 3aIlUTOlN rocynapetsa (4. 1 cr. 38) u 3a60Ta
0 JIeTSIX M UX BOCIUTAHKE — PABHOE MPABO M 0OSI3aHHOCTH poauTesielt (4. 2 cT. 38).

Kaxk BHIHO, B 9TUX KOHCTUTYIIIOHHBIX TMOJIOKEHUSIX PEOCHOK (JIETH) pacCMaTpUBAETCs TOJIHKO
COBMECTHO C MaT€pPUHCTBOM, CEMbeil, poauTensiMu. 1 TeM He MeHee MOXKHO yTBepKAaTh, 4To KoH-
CTUTYLIUS yKe CUMTAeT peOeHKa CaMOCTOSITEIbHBIM HOCUTEJIEM TPaB.

Tpemvio epynny KOHCTUTYLIMOHHBIX HOPM, UMEIOILIMX HEMOCPEICTBEHHOE OTHOIIEHUE K OIpe-
JEJIEHUIO TIPABOBOIO IOJIOKEHUs HECOBEPLICHHOJIETHETO, COCTABIAIT HOpMbI KoHcTtuTynum PO,
periamMeHTHpYIoIIMe TpaBa U CBOOO/IBI YeJIOBeKa M IpaJaHUHA, UCTIONB3YS (POPMYIMPOBKY «KakK-
aplit». [Io3TOMy OHM B pPaBHOW CTENEHU KacaloTCsl KaK B3POCIBIX, TaK U HECOBEPIIEHHOJIETHHUX.
3acdukcupoBannbie B m1aBe 2 Koncruryuun PP mpaBa u 00S3aHHOCTH YeIOBEKa U I'pakJaHUHA,
MIPU3HABAEMbIE U FapaHTHpyeMble Ha Tepputopun PD, ectb He uTO MHOE, Kak (hOpMaIM30BaHHBIN B
POCCUICKOM 3aKOHOJATENILCTBE KOHCTUTYLIMOHHO-IIPABOBOM CTaTyC JINYHOCTH, BbIPAKAIOIINN «HAU-
OoJiee cyliecTBeHHbIE, UICXOHbIE Hauasla, ONpe/IelIsIoNIHe MOJ0KEeHe YelIoBeKa B 0OIIECTBE U IOCy-
JapcTBe, MPUHIIUITBI UX B3aUMOOTHOITIEHU . '

B nonansorem 6omnpimHCTBe nonioxkeHuit Koncrutynuu P® cratyc HecoBepilieHHONIETHETO
SIBJISIETCS] TION[PAa3yMEBAIOIIEHCS] YaCThi0, COCTABIIAIONIMM JIEMEHTOM OOIIEYeIOBEUeCKOro Craryca
moboro rpaxaannHa Poccuu.

C 00HOti cmopoHbl, ITO TAPAHTHPYET OOeCTieUeHNe €CTECTBEHHO PABHOU 3aIIIUTHI IPaB JII0OO0TO
YeJIoBeKa He3aBUCUMO OT KakHuX Obl TO HU OBUIO MPU3HAKOB, B TOM YHCIe ¥ BO3pacTHBIX. C Opyeoii
CMOPOHbL, B CUITY CHIEU(PUIECKUX BO3PACTHBIX OCOOEHHOCTEH, XapaKTepU3YIOIIMX CTaTyC peOeHKa,
IaHHOe 0OCTOSITENLCTBO, Kak oTMeuaeT H. E. BopricoBa, MOXXHO paclieHUTh Kak YIyIIeHUe, PaBo-
BOU Mpo0e1, CBUICTEILCTBYIOIINI O HU3KON TapaHTUPOBAHHOCTHU U CJIA0O0M 3alUINEHHOCTH TIPaB U
MHTEPECOB POCCUUCKHX AeTel. OTcioa BOZHUKAET HEOOXOAMMOCTD TIOBBICUTh CTETIEHb 3alUITIIEHHO-
CTH TIPaBOBOIO CTaTyca peOeHKa MyTeM BBIICJCHHUS ero KaK CaMOCTOSTENbHOTO CyOBhEeKTa 3alllUThI
Y BHECEHUS COOTBETCTBYIOIIMX n3MeHeHni B Koncturyrmio Poccun. 3akperuieHre ocoOoit 3auThl
MpaB HECOBEPIIIEHHOJETHUX B KOHCTUTYIINM MPUAACT MX CTAaTyCy TapaHTUPOBAHHOCTb.

B stom Oyzner coctosath posib OCHOBHOrO 3aKoHa B CHCTEMATH3AllUM MPaB M 3aKOHHBIX UHTE-
PECOB HECOBEPIIIEHHONIETHUX, B MOAHSATHH 3alIUTH MpaB peOeHKa Ha HAI0TPACIIeBOM YPOBEHb, TEM
6osiee YTO OTeUYeCTBEHHAs IOPUCIPYICHIMS YKe MOIUIa 10 MyTH BbIIEJICHUs CIIEMAIbHBIX CyObeK-
TOB npaBa. Ho ecnu, Hanpumep, MpaBOBOW CTaTyC WHBAJIMOB, IEHCHOHEPOB U JIPYTHX CYOBEKTOB
IIpaBa CBOJAUTCS MPEUMYILECTBEHHO K MOBBIIIEHHOM 3aIlIUTE UX COLMAIbHO-9KOHOMUYECKUX IPaB U
cBOOOI, TO TPABOBOM CTaTyC peOeHKa OXBAThIBAET ropasao OOJBIINIA 10 00bEMY KPYT IPaBOOTHO-
LIEHUI, KOTOPBIN HE MOXET OCTaThCsl BHE I0J151 3pEHHUSI TOCYJapCTBa B CHITy CBOEM COLIMAJIbHOM 3Ha-
yrumocTH. 12

KoHcTuTylIMOHHbIE HOPMBI UMEIOT CBOEH 11eJIbI0 OOIITYI0, YHUBEPCATBHYIO perJIAMEHTAIIUIO CTa-
Tyca JIMYHOCTH, KOTOpasi B caMOM 00O0OIIIEHHOM BH/JIE BHIPAXAET CYIIECTBEHHBIE YEPTHI €€ IPABOBOTO
nonoxenus. [Ipy 3TOM camMo TOHATHE «KOHCTUTYIIMOHHO-TIPABOBOM cTaTyc» Oosnee mupokoe. OHO
BKJIIOYAeT B ceOsi HOPMBI He TOJNIBKO KOHCTHTYIMM, HO M JPYrUX MCTOYHUKOB KOHCTUTYIIMOHHOTO
npaBa. Takoi craryc siBisieTcsl pa3HOCTOPOHHUM M OOTaThiM TIO COIEPKaHUIO, YUYUTHIBAET POIOBBIC
MPU3HAKK CYOBEKTa, U TIO3TOMY €My He CBOMCTBEHHBI OHOTUITHOCTh U YHU(HKALKsI. 12!

Teoperndeckn OH ckiaabiBaeTcss w3 mosnokeHudn Koneennmu OOH o mpaBax pebGeHka
(cornacHo ct. 15 Koncturyuuu P®), Hopm Koncrutyimu PP 1 KOHKpeTU3MpyIOLEero ux orpacie-
BOIO 3aKOHO/IATENIbCTBA, MPEXAE BCEIO CEMEMHOIO, a TaKXKe CIELMATU3UPOBAHHOIO I0BEHAJIBHOTO
3aKOHOJATENbCTBA, MpeAcTaBlieHHoro B Poccuiickoil denepanuy 1ByXypOBHEBBIM 3aKOHOAATEIb-

19 Kosnosa E. 1., Kymaghun O. E. Koncturynuonsoe npaso Poccun. M., 2002. C. 199.
120 Bopucosa H. E. KOHCTUTYIIMOHHBIE TTPEIIIOCHIIKY 3aIIUTHI ITpaB pebeHka / IHCTUTYT rocynapersa u npasa Poccuiickoit aka-
JeMUY HayK: MaTepHaJIbl HayqHO-TIpaKTHIeckol koH(pepenwy. M., 2004. C. 18.

121 Bozoanosa H. A. Cuctema HayKHM KOHCTUTYLIMOHHOTrO IpaBa. M., 2001. C. 56.
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CTBOM 00 OCHOBHBIX I'apaHTUSIX MpaB peOeHKa, BKIoJammM PerepanbHbiil 3ak0oH «O0 OCHOBHBIX
rapaHTHsx nmpaB pedenka B Poccuiickoit ®depeparum» ot 24 mons 1998 roga Ne 124-03 (B pegakimu
ot 17 nexadps 2009 roga Ne 326-D3), 1 OTHOMMEHHBIE 3aKOHBI CyObeKTOB PD.

B u3BecTHOI Mepe yka3aHHOe 3aKOHOATENILCTBO, Mpekae Bcero @3 «O0 OCHOBHBIX TapaHTHUSX
npaB pedeHka B Poccwuiickoii denepanvn», KOMIIEHCUPYET OTCYTCTBAE HOPM O MPABOBOM CTaTyce
pedenka HerocpeacTBeHHO B KoHctutyimu P®. B yactHOoCTH, B €T. 6 3aKOHA MPEAyCMOTPEHO, YTO
«peOeHKY OT pOXKJICHUS TIPUHAIEKAT ¥ TapAaHTUPYIOTCS TOCYIapCTBOM ITpaBa v CBOOOIBI YeIOBEKa U
rpaxaanuHa B cootBercTBum ¢ Koncrurynumeit Poccuiickoit @eneparyin, oOmenpu3HaHHBIMU TPUH-
[UIaM{ ¥ HOPMaMU MEKIyHApOIHOTO MpaBa, MeKIyHapOJAHbIMU JIoroBopamu Poccuiickoit Pene-
pauuu, HactosiuM PeznepanbHbiM 3akoHOM, CeMelHbIM KoziekcoM Poccuiickoit @enepanyu u 1py-
'MMU HOPMaTHBHBIMU TIPABOBBIME akTamu Poccuiickoit ®eneparmm».

JlaHHbI 3aKOH 3aKperuisieT KOMIUIEKC Mep, C TMOMOIIBI0 KOTOPBIX TOCYIapCTBO OKA3bIBACT
COJICHICTBHE B 3allIUTE MPaB M 3aKOHHBIX MHTEpecoB peOeHKa. B cT. 7 3akoHa yka3aHO cieayolee:

«Opranbl rocynapcTBeHHOI Biactu Poccuiickort desiepaniuu, opraibl rocy1apcTBEHHON Bila-
ctu cyobpekToB Poccuiickoit denepaiuu, JOKHOCTHBIE JIUIA YKA3aHHBIX OPraHOB B COOTBETCTBUU
CO CBOCH KOMITETEHIIMEH CONENCTBYIOT peOCHKY B pealu3alliy 1 3aIlUTe ero MMPaB U 3aKOHHBIX UHTe-
PECOB C y4eToM Bo3pacTa peOeHKa U B IIpefielax YCTAHOBJICHHOTO 3aKOHOIATENILCTBOM Poccuiickoi
depepanu 06beMa J1eecrocOOHOCTH pedeHKa OCPEACTBOM MPUHSATHS COOTBETCTBYIOIIMX HOpPMa-
TUBHBIX TIPABOBBIX aKTOB, MPOBEJCHUS METOINIECKOM, MH(OPMAIIMOHHOW U MHOW pabOTHI ¢ peOeH-
KOM IO Pa3bsCHEHUIO €ro MpaB M 00sS3aHHOCTEH, MOPsAKA 3alUTH TPaB, YCTAHOBJICHHBIX 3aKOHO-
narenbcTBOM Poccuiickoit Peneparv, a Takke MOCPEICTBOM TMOOIIPEHUS UCTIONTHEHUs PeOSHKOM
00513aHHOCTE!, MOJIEPKKHU MTPAKTUKH IMPABOIIPUMEHEHU S B 0OJIACTH 3aIUTHI PAB M 3aKOHHBIX UHTE-
pecoB pebeHKa».

Ponutenu pebeHka (Juia, MX 3aMeHSIONIUE) CONCUCTBYIOT €My B OCYIIECTBIEHUHM CAMOCTOSI-
TEJIbHBIX JCHUCTBUH, HAMPABJICHHBIX HA PeaTM3allMIO U 3aIUTY ero MpaB U 3aKOHHBIX MHTEPECOB, C
yU4eTOM Bo3pacTa peOeHKa U B MpeJiesiaX YCTAaHOBJICHHOTO 3aKOHOAATeIbcTBOM Poccuiickoit denepa-
1 o0beMa JieecriocooHocT pedeHka. [lemarornueckue, MeIUIIMHCKUE, COITUANIBHbIE pAaOOTHUKH,
TICUXOJIOTH W JIPYTHE CIEIUATUCTBI, KOTOPhIe B COOTBETCTBUU C 3aKOHOJATEIbCTBOM Poccuiickoi
depepanu HeCyT OTBETCTBEHHOCTh 3a pabOTy IO BOCHHMTAHMIO, 0OPa30BAHUIO, OXpaHe 3I0POBb,
COITAJTBHOW TIOJIIEPIKKE M COIUAIBHOMY OOCTY’KMBAaHUIO peOeHKa, IO MOPYIESHUI0 OPTaHOB OTIEKH U
TOTIEYNTEIIHCTBA U JPYTMX KOMIIETEHTHBIX OPraHOB MOTYT Y4aCTBOBaTh B MEPONPUSATHSX IO 0OecIie-
YECHUIO 3aIUTHI TIPaB U 3aKOHHBIX MHTEPEeCOB peOeHKa B OpraHax oOpa3oBaHUs, 31PABOOXPAHECHUS,
TPY/ia ¥ COIMATIBHOTO PA3BUTHSI, IIPABOOX PAHUTEILHBIX U IPYTUX OpraHax, 3aHUMAIOIIUXCS 3aIIUTON
npaB peOeHKa.

OO1ecTBeHHbIE 00BETUHEHUsT (OpraHU3aIiK) U WHBIE HEKOMMEpPYeCKUe OpraHu3aIud MOTYT
OCYIIECTBIIATD ICSTEILHOCTD TI0 MOATOTOBKE peOeHKa K pear3aliid UM CBOMX IPaB U UCTIOTHEHUIO
00513aHHOCTEN.

Koncturynus P® cinyxuT u 31ech OCHOBOM, KOTOpasi, BOUpas B ceOs moyioxeHuss KoHBeHImu
C YYETOM CBOMX HE TOJIbKO HAIIMOHAJIBHBIX, HO U, MIPEXK/IE BCETO, COIMATbHO-9KOHOMUYECKHX, TTOJTH-
TUYECKUX U UJCOJIOTMUECKUX OCOOSHHOCTEW COBPEMEHHOTO TIepro/Ia, TOJKHA OIpeenTh OyayIiee
TOJIPACTAIOIIETO IMOKOJIEHUS, 1aBast KOHKPETHBIE «YCTAHOBKU» IPYTMM OTPACISIM 3aKOHOIATE/TbCTRA.

B cBs3u ¢ a1iM Henb3s He cornacuthbes ¢ [pencenareniem Koncrturyumonsoro cyna P® B. 1.
30pbKUHBIM, aKIIEHTUPYIOIIMM BHUMaHKE Ha TOM, UYTO OTCTaMBaHUE TIPUHIIMIIA BEPXOBEHCTBA MTPaBa,
3alUTHI TIPaB YeJIOBEKa M OCHOBHBIX CBOOOJ Beer/ia ObLIo M OyJeT MPUOPUTETHBHIM HAIpaBJieHHEM B
OCYIIECTBJIEHUH TTPaBOCYausl. 122

122 3opbrun B. JI. HAUMOHAIbHbIC MHTEPECHI, COBPEMEHHBII MUPOTIOPSIOK M KOHCTUTYLIMOHHAS 3aKOHHOCTb: IOK/a/ Ha Mesxy-
HAPOJHOH Hay4HO-TIPaKTHYeCKOi KoH(epeHuH «Posb npaBa B oOecredeHuH HallMOHAIBHBIX UHTEepecoB». M., 2005. C. 11.
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OcoOeHHOCTh KOHCTUTYIIMOHHO-TTPABOBOI'O CTaTyca peOeHKa OOBSICHSIETCS TeM, UTO JAETH Mpe/l-
CTaBJISIIOT cOOOM HanOoee CIOXKHYIO U YA3BUMYIO KaTerOPHIO, MOCKONBKY, U3HAYAIBHO UMesl paB-
HbIE [TPaBa C OCTAJILHBIMU I'pasKIaHaMH, (PAKTUIECKH 00J1a/1a10T rOpa3 0 MEHBIITMMHU BO3MOKHOCTSIMU
ux peanmzaiuu. [ToMUMO 00s3aTeIbHBIX IEMEHTOB MTPABOBOIO CTAaTyca, OCHOBY KOTOPBIX COCTaB-
JISIeT CHCTeMa MpaB, CBOOO, ¥ 00SI3aHHOCTEH, KOHCTUTYIIMOHHO-TIPABOBOM CTATyC HECOBEPIIIEHHOIET-
HEro JOJDKeH BKJII0YATh B KAUeCcTBE 00S3aTe/IbHBIX JIEMEHTOB COIIMATbHO-9KOHOMUYECKHUE, TIOJITH-
YecKue, Ue0JI0OrHIecKie U I0pUINYeCcKre TAapaHTUH €ro pean3anyi. B cBs3u ¢ 3TUM HE0OXOIMMO
OTMETHTh 0CO00€ 3HaYeHHEe IOPUIMUYECKUX TapaHTUH, a UMEHHO, MaTepUaIbHO-TIPABOBOTO U TPO-
[ecCyalbHOro 0OecrieueHnsl pean3aluy paB peObeHKa. YuuThiBasi, uyto eciu «KoHcTutynus, He
MMeIoIIasi COOTBETCTBYIONIMX MPOLEIYpP pealu3aliy, MPUBOJUT BJIACTh K POU3BOIY, I'PakJaHNHA
— K 0e33aIUTHOCTH»,'?* TO B OTHOIIEHUH peOeHKa Takasi KoHCTUTYIMs pUBOAUT K 0€33alMTHOCTH
BJIBOITHE.

HoBblil IyTh K pereHuio ceMeiHO-TPaBOBbIX MpoOeM OblT 0003HaueH Takxe cT. 15 Koncru-
tyimu P®, obparnaorieil BHUMaHUe Ha MPUOPUTET OOIIENPU3HAHHBIX IMPUHIMIIOB U HOPM MEXIY-
HApPOHOTO TIPaBa, MEKIyHAPOIHOTO JoroBopa. 24

KoHcTuTylImoHHbIE TIOJIOKEHH s, OTHOCSIIIUECS K CTaTyCy JITYHOCTH, B TOM YHMCJIe HECOBEPILICH-
HOJIETHETO, TPEJCTABIISAIOT COOOW MPOJOJIKEHNE W pa3BUTHE OOIIEPU3HAHHBIX MPUHITUIIOB U HOPM
MEX/IyHapOJHOro TMpaBa M MeXAyHapoAHbIX jaoroBopoB Poccuiickoit ®enepaimu. denepaibHbIM
3akoHOM OT 15.07.95 roga Ne 101-®3 «O mexayHapoaHblx goroBopax Poccuiickoin denepaumm»
yCTaHOBJIEHO, uTO Poccuiickast @eneparniusi, BHICTyNast 32 COOMONEHUE JOTOBOPHBIX X OOBIYHBIX HOPM,
TMIOJITBEPIK/IAET CBOIO MIPUBEPKEHHOCTh OCHOBOIIONATAIOIIEMY TPHHIIUITY MEKIyHApOIHOTO MpaBa —
MPUHIIMITY T0OOPOCOBECTHOTO BHITIOJHEHUST MEKIyHAPOIHBIX 00s3aTeIbCTB.

MexyHapoIHble JOrOBOPH — OHO M3 BAXHEWIIMX CPEACTB Pa3BUTHS MEKIyHApPOAHOTO
COTPYJHUYECTBA, CIIOCOOCTBYIOIIEE PACHIMPEHHIO MEXIYHAPOOHBIX CBSI3€H C y4acTHEM rocyaap-
CTBEHHBIX M HETOCY/IAPCTBEHHBIX OPraHM3aluid, B TOM YUCIIE C y4acTHeM CYOBEKTOB HAITMOHATBHOTO
npaBa, BKIOUas (pu3nueckux Jimil. MekIyHapoaHBIM JIOTOBOpPaM MPUHAMJICKHUT MEepBOCTENIEHHAS
POoJIb B chepe 3aIIuThI TPaB YesIOBEKa M OCHOBHBIX CBOOO. B CBsI31 ¢ 9TMM HEOOXOIUMO JaibHelIIee
COBEpIIIEHCTBOBaHUE CyaeOHOM AestenbHocT Poccuiickoit denepaiyiv, CBI3aHHOW C peaar3aiuen
TIOJIOXKEHUI MEXJyHapOJHOTO MpaBa Ha BHYTPUTOCYJAPCTBEHHOM YPOBHE.

§ 3. HecoBepineHHOJIeTHIN KaK Cy0ObEKT MpaBa u
NPaBOBbIX OTHOUIEHHUI B /1efICTBYIONIEM 3aKOHO/1aTeJbCTBE
U COBPeMEHHOH NMPaBoBoi JoKTpHHe Poccun

Kareropust «cyObeKT npaBa» B pOCCUIICKOM IIPABOBE/IEHUU SIBJISIETCS OOHUM U3 IIPUOPUTETOB
JOKTPUHAIBHBIX MCCIIEAOBAHUIA: W 00las Teopus MpaBa, U OTpacjeBble HAYKU MPOSIBISIOT K Heil
ycToiuMBbIi uHTepec. [IpeacraBienus ucciaegoBaresiel 0 ee MecTe B CUCTeMe I0pUINYECKUX OHS-
THIA HEOTHO3HAYHBI. OJTHM aBTOPBI TPAKTYIOT HOHATHS «CYOBEKT ITpaBa» U «CYOBEKT (YUaCTHUK) Mpa-
BOOTHOLIEHUI» KaK TOXJECTBEHHbIE, IPYTUe, HAITPOTUB, PACLIEHUBAIOT UX KaK JIBa CAMOCTOSTE/IbHBIX
IIPAaBOBBIX SABJIEHUs. [JOBOJbI CTOPOHHUKOB 3TOM TOUKM 3pEHHUs MPeJCTABIAITCA Oosiee yOoeauTellb-
HBIMH, COOTBETCTBYIOLIMMH YYEHHIO O CYObEKTMBHOM U OOBEKTHBHOM IpaBe.

B nureparype Bbicka3aHO 3aciykMBalollee MOJIEPKKU CYKAEHUE O MEPBUYHOCTH KaTeropuu
«CYOBEKT IpaBa» IO OTHOIIEHHIO K KATETOPHUSIM «IIPABOBOH CTATYC» U MPABOCIIOCOOHOCTH '2° M 0 TOM,
YTO OHA SBJISIETCS LEHTPAIbHBIM, CUCTEMOOOPA3YIOILIUM JIEMEHTOM BCE MPAaBOBOW CUCTEMBI.

123 Jlyuun B. O. Koncrutyuwust Poccuiickoit ®enepauuu: [Tpotnemst peanusanuu. M., 2002. C. 78.
124 Heuaesa A. M. Poccust u ee netH (peGeHoK, 3aKoH, rocyaapcteo). M., 2000. C. 217.

125 Cmpemoyxoe A. A. OcobeHHOCTH criealibHoro cyonsekra npas // [lpaBosenenue. 2004. Ne 3. C. 140-141.
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Jleno B TOM, YTO Kareropusl MpaBOBOTO CTaTyca JIMUYHOCTH XapaKTEpU3yeT ee CKopee Kak
CcyObeKTa MpPaBOBBIX OTHOIIEHUM, YeM KaK CyObeKTa MpaBa Kak HEKOero aOCTPAKTHOTO SIBJICHUS,
MIOCKOJIbKY B COOTBETCTBUM CO cT. 64 KoHctutynuu P® npaBoBoii cTaTyc IMYHOCTH COCTaBIISIET COBO-
KYITHOCTh BCEX MPHUHAIJICKAINX el TIPaB U BceX 0OSI3aHHOCTEH, KOTOphIe BO3JIaraloTcs Ha Hee JIM0o
KOTOpBIE OHA caMa JIOOPOBOJIFHO TpUHUMaeT Ha ce0s1. Kak n3BecTHO, COBOKYITHOCTb TTPaB U 0OsI3aH-
HOCTel Kak pa3 v 00pa3yeT CTPYKTYpPYy COAep:KaHHUsI MPABOOTHOIICHUIA.

B mo6oM mpaBOOTHOIIIEHUH TpaBa U OOS3aHHOCTH BCET/Ia KOHKPETHBI; YUCTO YMO3PUTEILHO
MOYHO MPEJICTAaBUTh ceOe HeKOe COBOKYITHOE TIPABOOTHOIIICHUE, I/ie ObUTM Obl COOpaHbI BCE MpaBa U
CBOOOJIBI M BCe OOS3aHHOCTH JIMYHOCTH. B MpuHIMITE Takas BO3MOKXHOCTh CYIIIECTBYET, MMOCKOJIBKY
KOHKpPETHBIEC TIpaBa M KOHKPETHBIE 00S3aHHOCTU JIMIHOCTH 3aKPETUISIIOTCA B 3aKOHAX U JIOrOBOpPax.
VIMeHHO BO3MOXHOCTh peaJibHO BBHICTPOHTH BCIO COBOKYITHOCTh TIPaB M O0S3aHHOCTEN JIMYHOCTH U
TI03BOJISIET TOBOPUTBH O €€ 0OIIIeM MPaBOBOM cTatyce. B To ke BpeMsi 0 CyObeKTUBHOM ITPaBe MOKHO
TOBOPHTH HE TOJIBKO KaK O KOHKPETHOM IpaBe, MPUHA/IJIekaIeM KOHKPETHOMY CYOBEKTY, HO ¥ BOC-
MIPUHUMATB €r0 Kak 0osiee a0CTPaKTHYIO KaTeropuio, Kak Mepy BO3MOKHOT'O WU JO3BOJIEHHOTO TIOBe-
JeHus JTOO0ro cyObheKTa, B KaKMX Obl MPABOOTHOIIIEHUSX OH HM y4YacTBOBAJI, KAK COBOKYITHOCTH B
MIPUHITUTIE OJHOTUITHBIX TTPABOMOYMI HE3aBHCHUMO OT OTPACIICBOW MPUHAICKHOCTH KOHKPETHOTO
CYOBEKTHBHOTO TIPaBa: MOKHO TOBOPUTH, B YACTHOCTH, O TIpaBe Ha COOCTBEHHBIE JICHCTBUSA, O TIpaBe
TpeOOBaHUS U O TIPaBe MPUTSI3AHUS.

ToYHO Tak ke MOXHO BOCIPHUHHMMATh KaK HEKYI0 aOCTPaKIMIO IOPUIUYECKYI0 O0O0S3aHHOCTDb
KaK Mepy JIOJKHOTO TIOBEJICHHUs] CYOBEeKTa JII0OOro MPABOOTHOIIEHUS ¢ OMHOTHITHBIMU JIEMEHTaMU
JOJDKEHCTBOBAHUS: KaK 00SI3aHHOCTh COBEPINIATh (COBEPIINUTH) ONPe/Ie/ICHHbIE NeVCTBUS, BO3ICPKH-
BaThCsl (BO3JEPKATHCSI) OT MX COBEPIICHUS M B CIyYasiX HApyIIeHUs KaKOTro-TrOO U3 YKa3aHHBIX
BBIITIE TUTIOB TIOBE/ICHHS — MTpeTepIieBaTh Mephl FOCYJapPCTBEHHOTO MPUHYKACHUS, YKe BIIOJTHE KOH-
KkpeTHble. OJJHAKO HE ITH OOIIUE «TUTIOBBIE» TIPABOMOYMS M He OOIIINE JIEMEHTHI JJOJDKHOTO TTOBE/Ie-
HUs 00pa3yIoT OO MPABOBOM CTAaTYC JTMYHOCTH, & COBOKYITHOCTh BCEX MPUHAJICKAIINUX e TIpaB
1 00s13aHHOCTEN.

Jlaxxe yMO3pUTEIbHO HEBO3MOKHO CO3/1aTh KOHCTPYKIIMIO HEKOEro 0000IIEHHOTO IPaBOOTHO-
IIEHNs], B KOTOPOM peaTM30BAIMCh Obl OOIIME MPABOMOYUS U OOIIHE IEMEHTHI JOJKHOTO MOBejie-
HUsI, BXOJSIIUE B COCTAB IOPUIUYECKON OOSI3aHHOCTH, YTOOBI TaKash KOHCTPYKITUS ObLTa TIPUTOHA
1T XapaKTepUCTUKH JIIoOoro nmpaBootHomeHus. [Ipapna, B. A. MuiikeBud4 B cBoe BpeMs Tojiarai,
YTO CcofiepkaHue MPaBOCYOBEKTHOCTH TOXAESCTBEHHO MPABOBOMY CTATYCy, MPUYeM CBOTUTCS OHO
K «COBOKYITHOCTH OOIIMX TPaB U OOs3aHHOCTEW (IIPaBOCIIOCOOHOCTH), a TaKkKe K ONpee/ICHHbIM
IO COZIEPKAHUIO TIPaBaM M OOSI3aHHOCTSIM, HETIOCPEICTBEHHO BHITEKAIOIIUM U3 AEHUCTBUSI COBETCKUX
3aKOHOB». OJIHAKO C TAKUM TOAXOAOM K OIPE/IEICHUI0 COOTHOIICHU S IPAaBOCYOBEKTHOCTH U MPaBO-
BOTO CTaTyca TPYJHO COITIACUTHCS MO YKAa3aHHBIM BhIIIe cOOOpakeHUusM. 126 Bot mouemy kareropusi
«CYOBEKT TpaBa» MO CPABHEHUIO C KATErOPHUel «IpaBOBOM CTAaTYC» SIBJISIETCS TIEPBUYHOM.

. A. MeaBenes mpejjiaracT BMeCTO, [0 €ro MHEHHUIO, «HEYETKOTrO MOHSATUS “00Ias mpaBo-
CYOBEKTHOCTB” UCIIONB30BATh KATETOPUIO «IIPABOBOM CTAaTyC», KAK COBOKYITHOCTh OTPACIIEBBIX Mpa-
BOCYOBEKTHOCTEH». ! [laHHas (hopMy/IMPOBKA, HA HAIl B3I, SABJISETCA HAaUOOIee MPUeMJIeMOM,
TaK KaK MCKJII0YAeT PACIUIbIBYATOCTh U CXOKECTh OIpPENeIeHUN TaKUX MOHSTUHA KaK «IIPaBOBOM
CTaTyC» M «IPaBOCYOBEKTHOCTb». Eciu copmyarpoBaTh MpaBOCYOBEKTHOCTb MPUMEHHUTENIBHO K
OTpACJIH TPaBa, ONPEENMB e KaK COBOKYITHOCTb MPaBO- U JIEECIOCOOHOCTU CYOBEKTa B KOHKPETHOU
OTPACJIH, TO COBOKYITHOCTb OTPACJIEBBIX MTPABOCYOBEKTHOCTEN JACT HaM MTPABOBOM CTaTyC.

126 Muyxesuu A. B. CybpexTsl coBeTckoro mpasa. M., 1962. C. 30.
127 Meoseoes /1. A. TIpoGnembl peau3alyi rpakIaHCKoOl NpaBoCYObeKTHOCTH TOCYIaPCTBEHHOTO MPEAIPUSTHS: JIUC. ... KaH].
fopun. Hayk: 12.00.03. I1., 1990. C. 13.
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Takum 00pa3oMm, Ha HaIll B3MJIsA], MO MIPABOBBIM CTATYCOM CJIE/IyeT MOHUMAaTh COBOKYITHOCTb
npaB U 00s13aHHOCTEN, KOTOPHIMHU HAJIEJICHO JIMIIO ¥ KOTOPBIE JAHHOE JIUIIO UMEET BO3MOKHOCTh pea-
JIM30BaTh HA MPAKTHUKE.

B cBs131 ¢ 3TUM psii aBTOPOB CUMTAIOT HEOOXOAMMBIM CMEIIICHUE aKIIEHTOB B HAYYHBIX HCCJIe-
noBaHusix. [1o MX MHEHHIO, IPHOPUTET CJIEAYET OTAATh KATerOPUH CIEIMaIbHOTO CyObeKTa, onpeie-
JISTIOIIEH cofiepkaHue CIeaIbHOM MPaBOCYObEKTHOCTH.

ITo muenuio A. A. CtpeMoyxoBa,!?® — apTopa JaHHOTO MPEIOKEHU S — CTIeIUATBHBINA CYOBEKT
MpaBa XapakTepu3yeTcsi HAOOPOM CIIEAYIOIIUX MTPU3HAKOB: TO BCET/Ia MPEICTABUTE b OTpeIe/IeHHOM
COIMAJILHOW T'PYIIIbI, BBIICISIEMON 10 PO JAEATETbHOCTH, BO3PACTY, COCTOSHHIO 37I0POBbS U T. 11.;
eMy TPHHAJIEKUT COBOKYITHOCTh CIIEIMAIBHBIX, OCOOBIX MpaB, MIMEHYEMbIX MPAaBOBBIM MOIYCOM,
OOJBIIIMHCTBO OTpaCiiell MpaBa CMEUAIbHO perjiaMeHTUPYeT OCOOEHHOCTH MPABOBOTO TOJOKEHUS
HECOBEPIIEHHOJIETHUX,, UCXO[s1 U3 0OCOOEHHOCTEH MX BO3PACTHOM XapaKTEPUCTUKY — HEIOCTATKA KH3-
HEHHOTO OITbITA, HEYMEHHS 1aTh aIeKBaTHYIO OLIEHKY HEKOTOPBIM SIBJICHUSIM OOIIIECTBEHHOM KU3HH,
MO0 MPEeaBUIETH MOCIEICTBUSI CBOMX MOCTYMKOB. '

Takum 00pa3zoM, JIUII0, He JOCTHUTIIIEe BO3PACTA MOIHOH 1eeCOCOOHOCTH (COBEPIIEHHOJIETH ),
SIBJISIETCS CHIEMATIBHBIM CYOBEKTOM TpaBa. 1jisi ero 0003HaueHUsI UCTIONB3YIOTCS CIIEIUATbHbIE JIeK-
CUYECKUe Cpe/ICTBa (CJIOBA M CIIOBOCOYETAHMSI), KOTOPBIE B MEkKIYHAPOIHOM M HAIIMOHAJIBHOM POC-
CHUICKOM 3aKOHO/IaTeNILCTBE He Beer/a Oe3yrnpeyuHbl. BOHUKINMI Ha ONpeeleHHOM 3Tare pa3BUTHUS
YeJIOBeUeCTBa SI3bIK KaK Pa3HOBUIHOCTh KOMMYHHUKATHBHOM JIEATETILHOCTH JIIO/IEH — 3TO CHCTEMa 3BY-
KOBBIX ¥ CJIOBAPHBIX CPEJCTB MX OOIIEHHUsI MEXIy co00i (0OMeHa MBICISIMUA, TOHUMAaHHUS ), XpAaHEHU I
1 niepenaun nHpopmanmu,'* apisercs OHHOBPEMEHHO JIMHIBUCTUYECKOW KOJUPOBKOW pa3INYHBIM
00pa3oM OpPraHM30BaHHOTO COLIMYMA.

YacTHblii cityyail mogoOHON KOAMPOBKY MPECTABISET UCTIONb30BAHUE JIEKCUYECKUX CPE/ICTB
IJTs1 XapaKTePUCTUKHU JIByX MUTIOCTacel KakKJIOro U3 MHIMBHIOB: BO3PACTHOW KaTerOPHU M POJICTBEH-
HBIX CBsI3€il uesioBeka BHYTpH conmyMa. C 3TOH 1eJIbIo B JIEKCHKE — CIOBAPHOM COCTaBE SI3bIKA, CPEIH
BCEI COBOKYITHOCTH BXOASIIIIMX B HETO CJIOB 0COOO0 BBIIEIISIOTCS] TEPMUHBI, TO €CTh TAKKE CJIOBA JINOO
UX COUYETaHWsl, KOTOpbIe YIOTPEeOIISIOTCS B CHIEIMAIbHOM HAyYHOM 3HaueHHU. OOIIen3BECTHO, YTO
TEPMUHOJIOTHSI UMEET CBOI0 CMBICTIOBYIO Harpy3Ky, ITO3TOMY OCHOBHBIM TPeOOBaHUEM SIBIISIETCS ee
Oe3ynpevHoe UCTIOIh30BaHHE.

Mexay TeM JOBOJIBHO IIMPOKO PACHpOCTPaHEHbI MOTPEIIHOCTH MPOTHB JAHHOTO IMPABUIIA.
CBoeil TepMUHOJIOTMYECKOI HECTPOTOCThIO OTIIMYAIOTCS, TPEXKAE BCErO, F'yMaHUTapHble Hayku. K ux
YHCITy OTHOCUTCS ¥ IOPUCIIPYISHITNS, XOTsI TOUHOE 0003HaYEHHE MPABOBBIX MIOHITUN SIBJISETCS TIep-
BBIM W3 HETPEJIOKHBIX TPeOOBAHUI MOIb30BaHMS SI3BIKOM B 3TOM chepe. B cBoe Bpems M. B. Jlomo-
HOCOB OTMEUaJl, YTO TOT IPeX IOPUCTIPYICHIIMN «ITPOU3BOUT BEIMKUE OECIIOPSIIKU M OTHAJISET OT
MpaB/bl K 3a0TyKICHUSM>». 13!

OnHUM U3 0OCTOSITENIBCTB, OCTIOKHSIOIIMM HayYHbIe U3bICKaHUSI B cpepe I0pUCIPYACHITNH 1 K
TOMY ke IIMPOKO PaCHpOCTPAHEHHBIM, SIBJISIOTCS MOTPEIIHOCTU MPOTUB TEPMUHOB, UCTIONB3YEMBbIX
B 9TOM Hayke. Hepenko aBTOpbl, 3aHMMAIOIIUECs: U3yYeHHEM OIHHUX U TeX Ke MpooieM, AeaioT pas-
JIMYHBIE BBHIBOBI BCJIEACTBUE PA3IMYHOIO TOJKOBAHMUSI OHUX U TeX e MPABOBBIX MOHATHI. O0 3TOM
TOBOPSAT U SI3BIKOBE[IBI, pa0OTAIOIIME C IPABOBOW TEPMUHOJIOTUEH.

SI3bIKOBBIE MOTPENTHOCTH JOBOJIBLHO YAaCTO BCTPEYAIOTCS M B HOPMATHBHBIX MPABOBBIX AKTaXx,
HECMOTPsI Ha TO, YTO BBICOKHMI CTaTyC 3aKOHa TpeOyeT Oe3ynpeyHoro oopmiIeHus: ero Tekcra. '3
OpHuM U3 ciy4aeB MONOOHBIX TMOPOKOB, Mo MHeHuio M. B. T'emuiepa, siBisiercss HasBaHue 1. 11

128 Cmpemoyxoe A. A. Ykaz. cou. C. 140.

129 Onicez06 CHL., Ilsedosa H. FO. Tonxosblit coBapb pycckoro si3bika. M., 1995. C. 905.
130 Bopmoit SHUMKJIONeuecKuii cnoBapb. M., 1991. T. 2. C. 721.

B Jlomonocoe M. B. Tlonnoe cobpanne counrennid. M., 1967. T. 10. C. 149.

2 r epapo-Pene de I'pome. SA3bik 1 npaBo // XKypHan poccuiickoro npasa. 2002. Ne 7. C. 145; Kozauenxo U. A. S13blk — nyma u
coBecTb yrooBHoro 3akoHa // Ilpasosenenue. 2003. Ne 2. C. 109-110; Jlomorocos M. B. Tlonnoe codpanue counnenuit. T. 10. C. 149.
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CemeriHoro konekca P® «IIpaBa HecoBepiieHHONETHUX jeTeil». CIIOBO «HECOBEPIIEHHOIETHUI»,
0003HavaIee OHO3HAYHO TOHATHE JIMIA — YEJIOBEUECKOro CyIIeCTBa, He JOCTHITIEro BO3pacTa
TIOJIHOM JIeeCIOCOOHOCTH, B COUYETAaHUHU CO CJIOBOM «PEOEHOK» («IETH»), KOTOPOE B PYCCKOM SI3BIKE
0003HavaeT JBa Pa3IMUYHbIX SIBJICHUSI — POACTBEHHYIO CBS3b (IIPSIMOE POICTBO TMEPBOU CTETEHN) U
BO3PACTHOH NEPUO]], JKU3HU, OJHY U3 TPYIIl HECOBEPLICHHONETHUX. «COBEpIIEHHO OYEBUHO, UTO B
tekcre m1. 11 CK peub uzeT He 0 pojCTBe, a O BO3PACTHOM CTpaTe, MOITOMY CIIOBOCOUYETAHUE «HECO-
BEPIIEHHONIETHUI peOSHOK», UCTIOIb30BAaHHOE ISl 0003HAUEHHsI OTHOTO M3 CYOBEKTOB CEMEUHOTO
npaBa uepes /iBa (POIOBOI M BUJOBOW) TEPMHHA, SIBJISETCS JIMHIBUCTUYECKOW TOT PEIIHOCTBIO». 133

[Nonaraem, yTo yTBEpXkJEHUE aBTOpPa BEPHO JIUIIIL OTYacTH. [IoHATHE «peOeHOK» 1 «HECOBep-
IIIEHHOJIETHUI» MOTYT OBITh TOXJECTBEHHBI TOJIKO B TOM CJTydae, KOIjia TEPMHUH «PeOEHOK» UCTIOIb-
3yeTcsl B OIHOM M3 CBOMX CMBICJIOB: MaJIOJIETHEE JUTSA. YUUThIBast (PEHOMEH MOJIMCEMUU, CBOMCTBEH-
HBI PYCCKOM JIMHTBUCTHKE, HEOOXOIMMO UMETh B BUJY, UTO CJIOBO «pEOEHOK» O3HAYAeT TaKkKe U
OMOJIOTMYECKYIO CBSI3b C JIMLIAMH, OT KOTOPBIX OH MTPOMCXOUT: B STOM CMBICJIE IAHHBIN TEPMUH TPH-
MeHseTcsl 3aKoHozaTesieM Bo Becex HopMax rmiaBbl 1| CK P® «YcraHoBieHME NPOUCXOKICHUS IETEN.
Korma roBopst «poxaenue pedenka matepbio» (cT. 48 CK), umeercs B BUILy OMOJIOTHUYECKOE sIBJIE-
HUe, Jexariee B ocHOBe pozacTBa. B mmaBe 13 CK tepMuH «peGeHOK» (BO MHOKECTBEHHOM 4YHCIIe
«[eTH») O3HAYAET TAKXKe POJICTBEHHYIO CBSI3b YIIPABOMOUEHHOTO 1 0OS3aHHOTO JIMIIA B ATAMEHTHBIX
00s13aTeNIbCTBAX.

[MockoneKy poautesny 00s13aHbI COAEPKATh CBOMX AETel Pa3HOTro BO3pACTa, TO B 3aKOHE UCTIONb-
3yeTcsl JOMOIHUTEbHAS TEPMUHOIOTHS 711 XapaKTEPUCTUKKA OCHOBAHUMA, ITPU KOTOPHIX AETH UMEIOT
npaBo Ha amiMeHTHI. B cT. 80—83 CK u3noxeHsl MonoxeHrst 00 aTMMEHTHBIX 00sS3aHHOCTSIX POIIH-
TeJIel B OTHOIIEHUY HECOBEPIIIEHHOJIETHUX JeTel (YIPaBOMOUEHHBIN CYyOBEKT CEMEHHOTO MPaBoOT-
HOIIIEHHSI BBICTYTIAET OJTHOBPEMEHHO B JIBYX UIOCTACAX — POACTBEHHMKA U MPEICTABUTENSI BO3PACT-
HOW CTparhl).

Poaurenu takxke 00s3aHBI COAEPKATh M CBOMX COBEPILEHHONETHUX JeTel, HO yXke MpHU ycJo-
BUH, YTO OHU HETPYJOCTIOCOOHBI M HY ) 1al0TCs1 B MaTepraibHoi oMoy (ct. 85 CK). Kak ormevaer
aajee aBTop, B IUTEpaType BCTPEYAIOTCsl YTBEPKACHHS, UTO TEPMUHBI «PeOEHOK» M «HECOBEPIIICH-
HoneTHuil», npuMensieMble B CK u 'K, ToxaecTBeHHBl. Mexay Tem, STU TEPMUHBI ITPeHA3HAYEHbI
1J1s1 0003HAUCHUS pa3TMUHBIX TOHATHIH. CJIOBOM «peOSHOK» Yallle BCero Ha3bIBalOT Pa3HOBUIHOCTD
KPOBHOPOJCTBEHHOMH CBSI3U, a UMEHHO NIEPBYIO CTENEHb MTPSIMOTO POJCTBA. B 3TOM cMBICIIE OHO NpH-
MeHsiercsi B yacTHOCTH B 1. 1 CK «YcTraHoBienue nmpoucxoxaeHus getei», B cr. 1142 I'K «Hacnen-
HUKH TIepBOU ouepenu».'3* Uro kacaercs clioBa «HeCOBEPIIIEHHOJETHUI», TO OHO 00O3HAYAET MPH-
HaJIJIeKHOCTh MHAMBUJA K TPYIIIE JIIOJEH, HAXOAAIIMXCS HA OHOM U3 ITATOB YEIOBEUECKON KU3HMU.
Bo3spacTHble kaTeropuu B HayKax o 4esIoBeKe, BO3pacTHasl cTpaTu(uKaIus oOecTBa OTpaxaioT 00b-
eKTHUBHBIE 3aKOHOMEPHOCTH MPOLIECCa €r0 Pa3BUTHS Ha POTSHKEHUHM BCETO )KMU3HEHHOTO 1y TH. OHOM
U3 TAKMX KaTerOpuil M SIBJISIETCS HECOBEPILIEHHONETHE, TO €CTh ITAll )XU3HEHHOTO MyTH, B Tpeesiax
KOTOPOTO YeJIOBEK ellle He HAKOIMUJI HeOOXOIUMBIN OMBIT J1JIs JKU3HH B OOIIECTBE.

Oba 00CTOATENBCTBA — POACTBO U HECOBEPIIIEHHOIETHE — OTHOCSITCS K YHUCITy OMOIOTMYECKUX
CBOICTB, MPUCYIIUX KaXJOMy 4enoBeKy. OHM omnpeneseHHbIM 00pa3oM BIHUSIOT Ha IpakJaHCKOe
COCTOSIHUE (PU3MUYECKUX JIUIL ¥ B CHJTY 3aKOHA SIBJISIOTCS I0PUIMUECKUMU (DAaKTaMH MPAKTUIECKU BO
BCEX OTpacisx IMpasa. B ofHuX cilyyasix MpaBOBOE 3HAYEHUE MMEET TOJbKO POACTBO, B JPYIMX —
TOJIBKO HECOBEPILIEHHOJIETHE, a B TPEThUX — 00a (pakTopa B MX coueTaHnu. IMEHHO B 3TOM JJBOMHOM
3HAUEHUU TH MOHATHUS ynoTpeonstiorcs: B HasBaHuu 11aBbl 11 CK P®, urto He sBisieTcs cimyvaiiHo-
crbio. KoHeuno, Bo MHOroM ykasaHHble B jaHHOM raBe CK P® npaBa, B ToM 4yucie nmpaBo KUTh U

33r. ennep M. B. Peanuzanus U 3alirta IIpaBa HECOBEPILIEHHOJIETHETO AKUTh U BOCIIUTBIBATLCS B CEMBE: JUC. ... KaH/. I0PU/. HayK.
M., 2007. C. 15.

134 KommenTapuii k yactu niepsoit 'K Poccuiickoit ®eneparn / Iog pen. A. JI. Makosckoro, E. A. Cyxanosa. M., 2002. C. 146.
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BOCITUTBIBATLCS] B CEMbE, HCCIIEAyEMOe aBTOPOM, PEATU3yIOTCSl He B KOHKPETHBIX, & B a0CTPAKTHBIX,
OO0IIEeperyasTHBHBIX PABOOTHOIIICHHUSIX.

OpnHako MpencTaBiseTcs, YTO BRIPAXKEHUE «I1paBa HECOBEPUICHHOJIETHHX JIETei», IPUMEHsie-
Mmoe B raee 11 CK P®, moquepkuBaer, 4to B OOJIBIIIMHCTBE MPABOBBIX OTHOIICHUH, BOSHUKAIOIIUX
MIpY pealn3alid 3TUX IPaB, 00S3aHHBIMU CYOBbEKTaMH SIBJISIIOTCS B3POCIbIE: POAUTENM U ApPYTue
KPOBHbIE POJCTBEHHUKH, 4 TAK:KE YCBIHOBUTEJIH, ONIEKYHbI, IIONIEYUTENH, IPUEMHBIE POIUTENHN — CIIO-
BOM, BC€, KTO CO3/Ja€T JIsl HECOBEPIIEHHOJIETHUX JIETEM, KPOBHBIX UJIM IIPUEMHBIX, CEMEMHYIO Cpejly,
KTO peajbHO 00eCrnevrBaeT uxX MpaBo KUTh U BOCIIUTHIBATHCS B CEMbE M JPYyTrUe MpaBa, 3aKperieH-
Hele B 1aHHOM r1aBe CK P®. VccnenoBanue TepMUHONIOTMU APYTUX OTPACIIEBBIX KOJEKCOB, B YacT-
HOCTH YTOJIOBHOTO U TPYJOBOT'0, TIO3BOJISIET YTBEP:KAATh, UTO B TEKCTE HOPM O MpaBax TUX CYObEK-
TOB TPaBa UCTIOb3YETCs MO0 TOJIHKO OMH TEPMUH «HECOBEPILICHHOIETHUI» , THOO CIIOBOCOUETAHUS
«HECOBEPIICHHOJIETHEE JIUII0», THOO «HECOBEPIICHHOIIETHUE TPk IaHe».

AHanmM3 cOOTBETCTBYIOIIMX HOPM ITyTeM OyKBaJbHOTO IIUTUPOBAHUS ITOKA3bIBAET, YTO MPHMeE-
HsIeTCS TOJIbKO TEPMUH «HECOBEPIICHHOIETHHI», KOT/Ia 3aKOHOJATEIh YCTAHABIMBAET OMpe/ie/ieH-
HBbIE [IPABOBBIE MOC/IE/ICTBUS HE3ABUCUMO OT (paKTa POICTBEHHBIX OTHOILIEHUH JIMIA, HE JOCTUTTLETO
BO3pacTa MOJHON AeecriocoOOHOCTH: «MeCcToM KUTENIbCTBA HECOBEPUICHHOJNETHHUX, HE TOCTUTIINX
YETBIPHA/ILIATH JIET. .. IPU3HAETCS] MECTO JKUTEJILCTBA MX 3aKOHHBIX MpecTaButeiein» (1. 2 cr. 20 I'K),
AQHAJIOTMYHBIM 00pa30M MOCTPOeHbI TeKCThl ctateld 'K, B KOTOPBIX MIET peub O pa3MuHbIX BUAAX
JeecriocoOHOCTH HecoBepitieHHoeTHUX oT 14 110 18 et (cr. 26 I'K), smancunarum (ct. 27), Aeecro-
cobnoctu MaoeTHux (cT. 28); B cr. 31-32 'K 00 oreke 1 momneunTeIbCTBE UCTIONB3YeTCs TOJBKO
TEPMHH «HECOBEPLIEHHONIETHI»; B CTaThsiX 172, 175 Takike TOJIbKO TEPMUH, O3HAYAIOIIMI U BO3PACT-
HYIO TIPHHA/IJIEKHOCTD, 9TAll UX KM3HEHHOTO IMyTH; B JEJMKATHBIX 0053aTENIbCTBAX «3a Bpel, NpH-
YMHEHHbI HECOBEPIIEHHOIETHUM, HE JOCTUTIIMM YEeThIPHAALIATH JIET (MAJIOJIETHUM), OTBEYAIOT €T0
ponuTenu (YChBIHOBUTENM UM ofeKyHbl)...» (1. 1 ct. 1073 I'K). Ho korna 3akoHoaatesnb ycraHaB/Iu-
BaeT OTBETCTBEHHOCTh COBEPIIIEHHO OIPE/IEIEHHOTO CYObeKTa — POAUTENEH, JIMIIEHHBIX POIUTEIb-
CKHX TIpaB, TO B TEKCTe HOPMBI YKa3bIBAIOTCS 00a (paKkTopa: «...Cya MOKET BO3JIOKHUTh OTBETCTBEH-
HOCTb 32 BpeJl, IPUUMHEHHbIN €r0 HeCOBEPIIEHHOIETHIM PEOSHKOM. ..» (CT. 1075); «B ciTydae yBeubs
WM TIOBPEXIEHUS 3/10pPOBbsl HECOBEPLIEHHOJIETHETO, HE JOCTUTTIErO YEThIPHAALIATHU JIET (MaJIoNeT-
HETO0)... a TAK)KE B CIy4yae PUYMHEHUs BpeJla HECOBEPLIEHHOIETHEMY B BO3pAcTe OT YEThIpHAALATH
10 BOCEMHA/ILIATH JIET...» BPEJ BO3MELIAETCS JIMLIOM, OTBETCTBEHHBIM 3a ITpUUMHeHue Bpeaa (1. 1,
2 ct. 1087 I'K).

Hacnenoanue no 3akoHy coryiacHO nojioxeHusM ri1. 63 'K ocHOBaHO Ha poICTBEHHOM CBSI3U
Hac/Ie10/1aTeNsi U HACJIEAHUKOB, TIO3TOMY HECOBEPIIIEHHOJIETHUE COBMECTHO C POJICTBOM IMpUoOpe-
TAlOT MPABOBOE 3HAUYEHME TOJIBKO B OJHOM Clly4ae, KOrja peuyb WIEeT O MpaBe Ha 0Osi3aTesIbHYIo
J0JTI0 B HaclencTBe: «HecoBepieHHOMeTHHE WM HETPYAOCIIOCOOHBIE IeTH (M HUKAKKe JIpyrHe cTe-
TMIEHU U BUJIBI POZICTBA) HACJIEIOAATEIA. . . HACJIEYIOT HE3aBUCUMO OT COAEPKaHU s 3aBEIaHus. . .» (T1.
1 cr. 1149). «[1pu HanM4MuM cpear HACJIeJHUKOB HECOBEPILICHHONIETHUX . .. TPAXKAaH (TO eCTb JII0ObIe
HACJIETHUKY T10 3aKOHY) pa3fies HAC/IEeICTBA OCYILECTBIISIETCS ¢ COOJIOIEHUEM MTpaBuII CT. 37 HacTo-
smero Konekca» (a03. 1 cr. 1167 I'K). [IpuBenennsiii Teket HopM 'K, peryaupyomuyx oTHOIIEHU s
C y4acTHEM HECOBEPILEHHOJIETHUX, KaK MPEACTABIIsETCs, HE JAI0T OCHOBAHUS IS BHIBOJA O TOXKIE-
CTBEHHOCTH TEPMUHOB «PEOCHOK» U «HECOBEPIICHHONETHUIA». 133

B pa3iuuHbIX TOJKOBBIX CJIOBAPSIX PYCCKOTO SI3bIKA TEPMHH «AETH» UCTIONB3YeTCsl 17151 0003Ha-
YeHUs1 BO3PACTHOM KaTeropuu [yIsl yesioBeka, focruriiero 14 v 15 net.'*® Iletn ot 7 no 15 ner —
9TO «OTPOKM». PeOeHOK 10 3-X JieT — mutajieHell, ot 3-x J1o 7 — auts, '’ oHoma — ot 15 o 20 ner.'8

135 Bonbas cosetckas sHimkonenus. T. 17. M., 1974. C. 519.
136 aaw B. H. Tonkowiii CJIOBapb KUBOTO pycckoro sizeika. M., 1981. T. 1. C. 437.
137 Ntaaw B. H. Vkas. cou. T. 2. C. 751.
138 Jane B. U. Yka3z. cou. T. 4. C. 668.
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JlOpeBOIOIIMOHHOE IPakIaHCKOE 3aKOHOJATENILCTBO PA3/IMyYajo ABa BO3PACTa HECOBEPLIEHHO-
JIeTUs: MAJIONeTCTBO (10 17 7eT) 1 HecoBepIIIeHHOJIETHE B Y3KOM cMBbIcie ciioBa (o1 17 1o 21 roma). 1%
B npyrux cioBapsix TEpMHUH «JIeTH» («peOEHOK») TOJKYeTCSl KaK MaJIeHbKUE MAJIbUUKU U JIEBOUKU
B Bo3pacrte 10 14—16 ner.'40

[NonoGHas cucteMa TEpMUHOB CYIIECTBYET U B IPYTHUX si3bIKax. Hanmpumep, B HEMEIKOM sI3bIKe
HecoBepieHHosleTHUe (minderjahrig) nensiTcs Ha cieAylolue BO3pacTHbIE MOArPYIIbL: MJlaieHell
(kleinkind), manonernuii (kind), mogpoctok (halbwuchsige).'*! B 3TuxX si3pIkax MposIBISIETCS TaKoe
CBOICTBO SI3bIKA, KaK MOJMCEMUs], TO €CTh HAJIMYME HECKOJIbKMX CMBICTIOB WJIM 3HAUEHUH y OTHOTO
Y TOTO e CJIOBA WJIHM CJIOBOCOYETaHMs. B yacTHOCTH, TepMUH «peOEHOK» B PyCCKOM si3bike, kinder
B HEMEIIKOM HCTIOJb3YeTCsI 1711 0003HAYEHUsI HE TOJIBKO OMpeesIeHHOro BO3pacTa yejoBeKa, HO U B
KAa4yecTBE ONPEAEIUTENIS IPSIMOTO POACTBA MEPBOI CTETIEHU.

W3 ckazaHHOTO clieyeT BBIBOJ O HEOOXOAUMOCTY UMETh B BUAY, YTO TEPMHH «PEeOEHOK» SIBJISI-
eTCsl IOHATHEM BHUJOBBIM 110 OTHOLIEHUIO K CIIOBY «HECOBEpPIIEHHONIETHUI». [IoaTOMY, 110 MHEHUIO
M. A. XBatoBoi, MOHO cortacuTbest ¢ M. B. ['esiepoM B TOM, 4TO B LIesAX YHU(UKAMH TOHATHIMA,
MIPUMEHSIEMbIX B 3aKOHOJATENIbHBIX aKTax, B Ha3BaHuu 1. 11 CK P® criegyer ocTaBUTh TOJIBKO CIOBO
«HECOBEPIICHHOJIETHUX», @ BMECTO CJIOBa «peOEHOK» UCIIOIh30BaTh TEPMUH «JIHII (JIAIIA)», TIPUHS-
TOE B IOPUCTIPYAEHIIMY JIJ1s1 0003HAYEHUs1 CYOBEKTOB IpaBa. 142 ABTOp COBEPILIEHHO MPaB TaKKe B TOM,
YTO, TI0 €ro CJIOBAM, «HEJIb3sI IPOUTH MUMO TaKOro (peHOMeHa, Kak MCIOJIb30BaHUe TepMUHA “pede-
HOK” B KauecTBE CUHOHMMA TOHSTHS “HECOBEPIICHHONIETHUN B MEKAYHApOJHO-ITPABOBBIX aKTaX,
TIOCBSIIIIEHHBIX 3aIlUTE TMPaB JAHHOU JeMorpahudecKol rpynmbD». 43

JleicTBUTENbHO, B CIIEAYIOIMX JOKyMeHTax: MuHMManbHble ctaHaaptHeie mpaBmia OOH,
Kacaloluecs OTIPABJIEHU PAaBOCYUs B OTHOLIEHNN HecoBepLIeHHONIETHUX (IleknHckue npasuia)
ot 29 nos10ps 1985 roma, Pykosomsmue npunnmnst OOH st pemynpexaeHus: npecTyImHOCTA
cpeny HecoBepieHHONeTHUX OT 1 nmekadps 1990 roga (Sp-Pusinckue pykoBoasiue MPUHITHIIHI),
[MpaBuma OOH, kacaoriyecs 3auThl HECOBEPIIIEHHOIETHUX, JIIIIEHHBIX CBOOOIB! OT 14 mexadps
1990 rona “cmob30BaH TEPMHUH «Minor» st 0003HAUSHUS TeX JIMII, HA KOTOPBIX OHU PacIpoCTpa-
HSIOT CBOE IEVCTBUE.

Hapsiny ¢ atum npyrasi rpyrnmna MexXayHapOOHBIX JOKYMEHTOB, IOCBAIIEHHBIX 3allUTE TpaB
CyOBEKTOB aHAJIOTUYHOM BO3PACTHOM KaTErOpuu, COAEPKUT TepMUH «pebeHoK»: Konsenrmss OOH
o npaBax pedenka 1989 rona, [leknaparysi 0 COIMANbHBIX W MPABOBBIX MPUHIUIAX 3aIUTHI U Oa-
rononyuns aereir 1986 roga, EBporneiickast KOHBEHIHS 00 OCYIIECTBICHUH TpaB aeteir 1996 rona,
JKeneBckas nekmapanus rpas pedenka 1924 ropa u np.

B noHsiTHSA «peGEHOK» UITN «HeCOBEPIIICHHOJETHUI» (B JAHHOM CJTydae Mbl yIIoTpeOisieM 3Tu
MOHATHST KAK CMHOHUMBI) BKJTIOUAETCS] TAK)Ke BO3PACTHOM KPUTEPHiA, TO €CTh ONpe/eieHie MUHU-
MAaJIbHOTO BO3PACTa, C KOTOPOTO Yy HETO BO3HUKAIOT CHEMAJIbHBIE ITPaBa U HAYMHAETCS €r0 CleralIb-
Hasl IpaBoOBasl 3alllMTa, U MAaKCUMAJILHOTO BO3pacTa, C JOCTHKEHUEM KOTOPOI'O OHA MPEKpaIlaeTcs.
UYro kacaeTcsl Hauala MPABOBOM 3alUTHI, TO OHA TIPEIOCTABISIETCS] C MOMEHTA POKJIeHUsT peOeHKa,
XOT$l, KaK yKkazaHo B [lekiapanuu npaB pedeHka u otpaxeHo B nmpeamOyne Konsenimm «O mpaBax
pebGeHka», «peOeHOK, BBUAY ero (PM3NIeCKOM U YMCTBEHHOUN He3PEJIOCTH, HYK/IAeTCs B CIICIIMATbHON
oXpaHe 1 3a00Te, BKJII0Uast HaJIeKaIylo TPABOBYIO 3aIIUTY, KaK 10, TaK 1 Tocje poxaeHus». ['ocy-
JAapCcTBa B CBOEM HALIMOHAJIBHOM 3aKOHOJATENILCTBE MOTYT PACIIMPUTH ITY 3aAIUTY JO MOMEHTA 3aya-
THS, 0 YeM Oosiee mogpoOHO OyaeT ToBOpUThCs B miaBe 4. OOpaTuM BHUMaHUE HA TO, YTO peOeHKa,

139 Bpoxeayz @. A., Eppon H. A. Dumukionequaeckuii ciosaps. M., 1991. T. 12. C. 906.

140 Bonb1woit ToNKOBBI cnoBapsb pycckoro si3bika. CI16., 1998. C. 255; Oorcezoe CH., Illsedosa H. FO. ToNKOBBIIA CIIOBaph PycCCKOTO
a3bika. M., 1995. C. 159.

141 Pyccko-Hemernkuii cnoBapb. M., 2002.

142 TI'ennep M. B. Yxa3. cou. C. 22.

193 Xeamosa M. A. I'paxnaHcKas M ceMeiiHas paBoCyObEKTHOCTh (PU3MUYECKUX JIMLL: JUC. ... KaH[. opul. Hayk: 12.00.03. M.,
2007. C. 49.
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HaxXOJIIErocsi B yrpode MaTepu, Jaxe 1ocjie Toro, Koraa BO3HUKAET BO3MOKHOCTb YOEIUTHCS B €0
TMIOJIOBOM MIPUHAIJIEKHOCTH M B HOPMAJIbHOM TEUEHUH BCEX MPOLIECCOB XKU3BHENCATEIbHOCTH, TIPH-
HSTO IMEHOBATh HE TEPMUHOM «PEOEHOK», 2 TEPMUHOM <ILJIOI».

JIOBOJIBHO CJIOXKEH BOMPOC 00 YCTAHOBJIEHWHU TMEpHOJa BPEMEHH, IMOocie KOTOPOro JTMYHOCTh
HAUMHAET CUMTAThCs B3pOCbM YyenoBekoM. Hu [ekmaparms 1924 roaa, vu Jexnapanus 1959 roga
HE OIpeessioT MAaKCUMAIbHBIN BO3PACT, C KOTOPOTo PeOEHOK IepecTaeT ObITh TAKOBBIM.

KonBeH1us o nmpaBax peOGeHKa 3aKpeluia BepXHUN BO3PACTHOM Mpejies B 18 JieT ¢ OoroBOPKOW,
«ECJIH TIO 3aKOHY, MPUMEHUMOMY K JaHHOMY peOeHKY, OH He IOCTUTaeT COBEPIICHHOJIETHSI paHee».

Bo3spacr B 18 sieT ycraHaBIMBAIOT ¥ HEKOTOPHIE JAPYTrHe MEKIyHapOaHbIe JOKYMEHTHI, Kaca-
IOIIMeCs 3alThl JeTed. JlomoaHuTeNbHasi KOHBEHIMs 00 yIpa3iHeHUHN padcTBa, padOTOProBiIv M
WHCTUTYTOB M 0ObIYaeB, CXOHBIX ¢ padCcTBOM, 1956 roma 3amperniaeT rnepeaady ¢ LeJbio SKCIITyaTa-
UM pebeHKa Wi noapoctka monoxe 18 sier (cr. 1). KoHBeH1ms o 3amuTe JeTeit 1 COTpyIHUYEeCTBe
B OTHOIIEHUH MEXIyHApOTHOro YChIHOBIeHUs1 1993 roma npuMeHsieTcsl B OTHOIIEHUH peGeHKa /10
noctrkeHuss UM 18 set (cT. 3). MexayHaponHbIil MakT O TPaXkJaHCKUX U MOJUTUYECKHMX MpaBax
3ampeliaeT MpUMMEeHeHne CMEPTHOW Ka3HU K JMIaM MoJjioke 18 JieT, XOTs M He UCHONb3YeT 37eCh
CJIOBO «pedeHoK» (cT. 6). Ha permonanbHOM ypoBHe AdpuKaHCKas XapTus MpaB U OJaronoiayyust
pedenka 1990 rona orpenenseT peOeHKa Kak «Kax10e 4eJI0BeYeCKOe CYIIECTBO JIO IOCTHKEHU T BO3-
pacrta 18 sier» 6e3 BCAKUX MCKITIOUeHUH (CT. 2), TeM caMbIM YCTaHaBIMBasi OoJiee BHICOKUI CTaHIapT,
yeM KoHBeH1us o npaBax pedeHka. EBporieickas KOHBEHIIMsI TIO BBIOJHEHUIO MTpaB pedeHka 1996
rofia CuMTaeT pedeHKOM JIMYHOCTh, He Jocturiryio 18 et (ct. 1). B pamkax MexxyHapomHO# opra-
Hu3anuu Tpyna B 1999 roay Obina npuHsTta KoHBeHIM s, Kacalomasics 3anpenieHus 1 HeMeJICHHOTO
AENCTBHS TIO YCTPAHEHUIO HAMXYAUIMX (DOPM JETCKOro Tpyla, B KOTOPOH MpPelyCMOTPEHO, YTO OHA
Oy/IeT MPUMEHATLCS KO BCeM JIMIaM, He nocturmum 18 et (cT. 2).

OnHako B HEKOTOPBIX JPYTMX MEXKIYHApPOOHBIX JOKYMEHTaX YCTAaHOBJICH WHON BO3pPACTHOM
nipezesn. Peds uziet npexie BCero o MekayHapOAHBIX JOrOBOPaX, KacalolMXCsl KAKOro-JImbo onpejie-
JIEHHOTO aCTIeKTa )X13HU peOeHKa. ['aarckast KOHBEHIHS O rpakJaHCKHX aclieKTax MOXUIIECHUS IeTeit
1980 rona u EBpornieiickas KOHBEHLIMS IO IPU3HAHUIO U BCTYIUIEHUIO B CUITY PELLIEHUH, KacaloIIMXCsl
OIEKH HaJl AETbMU U BOCCTAHOBJIeHUsI onieku Haj netbMu 1980 rona, MpU3HAIOT, YTO JJIs LeJied JaH-
HBIX KOHBEHIMI peOSHKOM SIBJISIETCS] IMYHOCTh 10 AOCTHKEHUs 16 JieT (COOTBETCTBEHHO CTaThi 4
ul).

KonBeHmust o cornacum Ha BCTyIUIeHHe B Opak, MUHUMAaJIbHOM OpayHOM BO3pacTe M Perucrpa-
1uu 6pakoB 1962 rofa ocraBiisieT Ha pacCMOTPEHHUE FOCYJapCTB-YUYaCTHUKOB ONPEIeIATh MUHUMAJTh-
HBI OpavnbIil Bo3pact (cT. 2). [Ipu stom Pexomennanus ['enepanbHOi AccamOien o coryiacuul Ha
BCTYIUICHHE B Opak, MUHUMaJIbHOM OpauHOM BO3pacTe v perucrpannu opakoB 1965 rosa npeiaraer
rocy/1apCTBaM YCTaHOBUTh MUHUMAJIbHBIN Opaunbiii Bo3pacT B 15 et (ITpuniumn I1).

B MexayHapogHOM ryMaHUTApHOM ITpaBe BO3PACT MPU3bIBA B BOOPYKEHHbBIE CHJIBI U TTPUHSI-
THSI YU9aCTHUsI B BOGHHBIX JIHCTBUSIX ycTaHOBJIEH B 15 jiet (ct. 38 KoHBeHIMu o npaBax peOeHkKa, CT.
77 DononautenbHoro mpotokona I k KeneBckum konseHusMm 1949 roaa, ct. 4 JIONOIHUTETBHOTO
nipotokodna II k 2KeneBckum koHBeH1msM 1949 rona). B HacTosiee Bpems pa3padaTbiBaeTCs I0TON-
HutenbHbIl [IpoTokon k KonBeHmu o npaBax peGeHka 00 yBeJTMUYEHUH MUHMMAJIBHOTO BO3pacTa
MPU3bIBA HA BOGHHYIO CITyKOYy M y4acTusl B BOSHHBIX JeHCTBHIX /10 18 Jier.

Kongeniusa MOT Ne 138 o MuHMMaIbHOM BO3pacTte nmpreMa Ha padoty 1973 roga ycraHaBim-
BaeT MMHUMaJIbHBIN Bo3pacT B 15 jer (cT. 2 (1)). Onnako KoHBeHIMS pa3peliaeT rocyiapcrsaM ¢
HEJJOCTAaTOYHBIM YPOBHEM COLIMAIBHOTO 1 9KOHOMUYECKOTO Pa3BUTHSI YCTAHABIMBATH MUHUMAJIbHBIN
BO3pacT JyId npreMa Ha padoty B 14 et (cT. 2).'* B MexayHapomTHOM MpaBe HET TOYHO OIpe[e-
JIEHHOTO BO3PAacTa, C KOTOPOrO JIMYHOCTh MEepecTaeT CUUTaThecsi pedeHkoM. OJHAKO MPHUHSTHUE Clie-

144 COOpHHK JIECTBYONIMX JAOrOBOPOB, COIVIAIICHUI Y KOHBEHIIMIA, 3aKJIIOUYEHHBIX C MHOCTPAaHHBIMH rocyaapctBamu. M., 1978.
C. 44.
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nraapHON KoHBeHIMM o mpaBax peOeHKa (Ha pernoHaJIbHOM ypOBHE pUHsATHE A(]pUKaHCKON Xap-
THHU TIpaB U OJaronoiyuusi pebeHKa), MepecMOTp BO3PACTHBIX KPUTEPUEB B HEKOTOPBIX JIOTOBOPAX
(B YaCTHOCTH, B MEXIyHAPOAHOM T'YMaHUTAPHOM TIpaBe) MO3BOJISIOT TOBOPUTDH O TEHICHITNH B MEX-
AYHAPOJHOM TIpaBe CUMTaTh BO3pacT B 18 jieT kak Hambosee MPUHSTYI0 HOPMY IJIsI OIpe/Ie/ieHuUs]
MOMEHTa, C KOTOpPOro IMpeKkpaiaercs npaBoas 3amuTa peodenka. Crarbsi 1 Konsenimm OOH «O
npaBax peOeHKa» OIpeAesieT, uTo yis Leeld Hactosimern KoHBeHInn peGeHKOM SIBIISIETCSl Kakaoe
YeJIOBEYECKOE CYIIECTBO JI0 AOCTMKEHUs 18-JeTHEero Bo3pacra, eciiy 10 3aKOHY, IPUMEHUMOMY K
IaHHOMY peOeHKY, OH He IOCTUTaeT COBEPIICHHOJIETHSI paHee.

YMecTHO 00paTuTh 0c000e BHUMaHKE Ha TO, YTO KOHBEHIIUS CBSA3BIBACT MPEKpaIlleHUE CTIeIU-
QJILHOW TIPABOBOM 3aIUTHI HECOBEPILIEHHOIETHETO ¢ 00Jlee paHHUM BO3PACTOM JIOCTHKEHHUsI COBEP-
IIIEHHOJIETHS 10 3aKOHY COOTBETCTBYIOIIETO0 TOCYIapCcTBa, & HE C JAPYTMMHU KU3HEHHBIMU 0OCTO-
STEICTBAMU, B YAaCTHOCTU C NMPHOOPETEHHEM TOJHON I'pakAaHCKOW IeecrioCOOHOCTH. XOTs IO
3aKOHOJATEIbCTBY PP COBEpIIIeHHONETHUM TTPU3HAETCS JIMIIO, IOCTUTrIIee Bo3pacTa 18 yiet, uto, B
YaCTHOCTH, CJIeAyeT Mpexe Bcero u3 cMbicia cr. 60 Koncrutynuu PP, Tem He MeHee B HEKOTOPBIX
CIIy4asix B COOTBETCTBUU C 3aKOHOIATeIbcTBOM PP crienmaipHas mpaBoBasi 3aiuTa pedeHKa U Jiei-
CTBHUE €ro OCOOBIX MpaB, 3aKperuieHHbIX B KOHBEHIINMY, MPeKpaIanTcs 10 AOCTHKEHHS COBEpIIEH-
HOJIETHSI, C MOMEHTA TIPUOOPETeHUsT UM TTOJTHOM IpaXJaHCKOU JeeCrIOCOOHOCTH MyTeM BCTYIUICHUS
B OpaK WM SMaHCHUTIAIWH.

B vactHOCTH, € 3TUM 00CTOATETLCTBOM, KOTOPOE MOKET HACTYIUTh OY€Hb PAHO — P IOCTHU-
KEeHUW Bo3pacTa 14 jier, — CBSI3aHO MpeKpallleHne TaKUX KU3HEHHO BAKHBIX IPaB, Kak MpaBoO Ha
3a00Ty O CTOpPOHBI ponuTeselt (ct. 7 KoHBeHIM), TpaBoO Ha JIOCTOMHYIO JKU3HB (CT. 27), KOTOPYIO
HECOBEPIIEHHOJIETHEMY JIUILY OOBIYHO OOECTIeUMBAIOT €T0 POAMTENH, HECYIIHE 32 ero OIaronoayydne
(bMHAHCOBYIO OTBETCTBEHHOCTS. [Ie/10 B TOM, 4TO B cOOTBeTCTBUM O cT. 63 CK P® Bce npaBa u 06s-
3aHHOCTH POAMTESIEH B OTHOIIEHUU CBOMX HECOBEPIIIEHHOJETHHUX JIETeH MPEeKPaIaloTcsi C MOMEHTa
MpUOOpETeHN s HECOBEPIIEHHOJIETHIMU TIOJTHOM TPakJaHCKOH JeecrocoOHocTH. C 1aHHBIM 00CTOSI-
TEJIbCTBOM CBSI3aHO TaK:Ke MPEeKpalleHue BCeX MPaB HECOBEPIIEHHONETHUX JETel, 3aKPETIEHHBIX B
1. 11 CK P®, B ToM uucie u npex/ie BCero — rnpasa ’KUTb M BOCIIUTHIBATHCS B CEMbE KaK OHOTO
U3 KJIIOYEBBIX, OCHOBOIIOJATAIONINX , 00CIIEUHBAIOIINX PEaTM3aIINI0 BCEX APYTUX CIIEIUATBHBIX ITPaB
(6onee mopodHO 00 3TOM OynieT ckazaHo B 1. 6). Takoe 3aKOHOATEIFHOE pellieHre TPOTUBOPEUHT
Kak OyKBe, Tak u ayxy KoHBeHIuH, nmpesxje Bcero, cT. 1.

§ 4. IlonsATHE IPABOBOIO cTaTyCAa
HECOBEPIIEHHOJIETHUX U €r0 Pa3HOBUHOCTH

Hecmotpst Ha oueBMIHYIO crielprKy MPaBOBOTO CTaTyca HECOBEPLIEHHOIETHETO, 00YCIOB-
JIEHHYIO NIepHoJaMu JEeTCTBA, OTPOYECTBA U PaHHEH I0HOCTH, €r0 IIPABOBOW CTATyC SIBJISIETCS BCETO
JIMIIb YacThio OOIIEro MpaBoOBOro craryca (pu3ndecKoro Jimna. B cBowo odepenp, MpaBoBOi cTaTyc
JIMYHOCTH — 3TO OJJHA M3 COCTABJIAIOIIMX €r0 COLMAIBHOIO cTaTyca. Micxoas u3 3Toro npaBoBoM CTaTyc
JIMYHOCTH HECOBEPIIEHHOJIETHETO ONpPEAEeNsieTCsl TOYHO TaK ke, KaK MPaBOBOM CTaTyc JIIOOOH Ipy-
rOW JIMYHOCTU: KaK COBOKYITHOCTb MPHHA/AJIEKAIIMX NUMEHHO HECOBEPLIEHHOJIETHEMY JIMILY IPaB U
BO3JIaraéMbIX Ha Hero oos3anHocTeil. [IpeacTapisercss BO3MOXHBIM COMNIACUTBLCS C MPEJIOKEHHON B
Hay4yHOI MTeparype Aedununyei. Ero cieayer noHMMarh Kak KOHIIENTYAJIbHO U KOHKPETHO MCTO-
pUYECcKH OOYCIIOBJIEHHYIO CUCTEMY €ro IpaB, CBOOO/ U 00SI3aHHOCTEH, CTPYKTYPUPOBAaHHBIX 1 (pop-
MaJIM30BAHHBIX 110 OCHOBHBIM NapameTpam cepsl JeTCTBA, peaIi3yeMbIX B 0COOOM BJIACTHO-BOJIE-
BOM peKHMMeE, OXPaHAEMBIX U FAPAHTUPYEMBIX TOCYJAPCTBOM.

TeopeTnyecku MpaBoOBOM CTATyC HECOBEPLIEHHOJETHUX, cortacHo cT. 15 Koncruryuun PO,
CKJIA/IBIBAETCS HE TOJIBKO M3 KOHCTUTYLIMOHHBIX HOPM, HO 1 nosioxkeHnit KoneHnmu OOH o npaBax
peOeHKa M KOHKPETU3UPYIOLIMX JaHHbIE YCTAaHOBJIEHU S HOPM OTPACIIEBOIO, PEXKAE BCETO CEMEMHOIOo
3aKOHO/IATE/IbCTBA.
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Criericpuika ero mpaB 1 00s13aHHOCTEN 0OyCIIOBJIeHa 11eJTbIM psoM (akTopoB. [Ipesxae Beero,
Me/IMKO-COIMATbHbIe HOPMATUBBI BBIJICIEHHSI BO3PACTHBIX MOATPYIIIT HECOBEPIIEHHOIETHUX TPUO0-
pEeTaT MPaBOBOE 3HAYEHUE B 3aBUCUMOCTHU OT CIielIM(pUKN KOHKPETHOM OTpaciy Mpasa.

Tak, HarTpuMep, B TPakJIAHCKOM TIpaBe, KaK yKe OTMedasloch, (pU3MUYecKue JIIa, He JOCTUT-
1€ COBEPIICHHONIETH S, pa3/ieieHbl Ha 3 MOTPYIIIThL:

— MaJioJieTHHe 10 6 JIeT — MOJHOCTHIO HeJieeCrocoOHH (I1. 2 cT. 28), 32 KOTOPBIX BCE CHCTKU
COBEPIIAIOT UX 3aKOHHBIE TIPE/ICTABUTE]IH;

— MasioieTHHe OT 6 10 14 J1eT, KOTOpbIM yke JO3BOJISIETCS] COBEpIIATh CAMOCTOSITESTHHO HEKO-
TOpble caenaku (1. 2 cT. 28);

— HecoBepIlieHHOIeTHUE B Bo3pacte oT 14 o 18 net (c1. 26 I'K).

CornacHo YK P® yronoBHOI1 OTBETCTBEHHOCTH MOMAJIEKHUT JIMILIO, JOCTUIILIEE KO BPEMEHU
coBepitieHus npecrymieHus 16-iaerHero Bo3pacra (1. 1 cr. 20), a 32 HEKOTOpPbIE MPECTYIUIEHUS — 110
noctxkennn 14 ner (1. 2 ct. 20).

B CK Takxe umMeercs mogoOHast Tpajarus HECOBEPIIEHHOJIETHHX: BCce JIIa, gocturime 10-
JIETHETO BO3pPAacCTa, HajleJIeHbl IOTIOJTHUTETbHBIMU TIPABAMH.

Kpowme Toro, HecoBepIlieHHOJIETHHE JTUIIA MOTYT BBITIONHSTh U (PAKTUYECKH BHITTOTTHSIOT CaMble
paszHble colmasibibie ponu. [Ipeskae Bcero, OHM MOTYT BCTYNaTh B KOHCTUTYIIMOHHBIE TIPABOOTHO-
IIIeHUsI, XOTS U BeCbMa HEMHOTOYHCJIEHHBIe, B YACTHOCTH TIO TIOBOAY MPHUHAIJICKHOCTA K YUCITY
rpaxaad Poccuiickoit @epeparmu. OHM MOTYT OBITH CYNpyramMu, MOTYT OJHOBPEMEHHO OCTaBAThCS
JeTbMH W CTAHOBUTBLCSI POAMTEIISIMU, CIIEIOBATENILHO, MOTYT CaMU TOJTy4aTh CPEJICTBA HA coAepiKa-
HUE OT CBOMX POJIUTEesIel U OJJHOBPEMEHHO OBITh KOPMUJIBIIAMH ISl CBOMX MAJIOJICTHUX JETel; OHU
MoryT ObITh padoTHHKamu 1 padotomatensmu (ct. 20 TK P®); B rpaxaaHcKOM IpaBe OHU MOTYT
OBITH COOCTBEHHUKAMU MM COCOOCTBEHHUKAMU UMYIIIECTBA, COOCTBEHHUKAMHK MM HAHUMATE I SIMU
KUJIBIX TIOMEICHUM, YIeHaMH CeMbU COOCTBEHHMKA WJIM HAHUMATEIIS KHUJIOTO IMOMEIIeHUs, CyOb-
eKTaMU MPeIIPUHIMATETILCKON IeATEIbHOCTH, YYACTHUKAMHM JIOTOBOPOB, B JIGJIMKTHBIX 00s3aTeb-
CTBax — JICIMHKBEHTAMU WJIM TIOTEPIIEBIIIMMU; B HACJICIICTBEHHOM IpaBe — KaK HAaCJeJHUKAMHM, TaK
Y HacJe[oIaTe/ MU WJTH OTKa30MoIyJdare/isiMi. B 0COOBIX OXpaHHUTENIbHBIX MPABOOTHOIICHUSIX, B
KOTOPBIX PETU3YIOTCSI HOPMBI O IOPUINIECKOM OTBETCTBEHHOCTU, HECOBEPIIIEHHOJIETHHE MOTYT OBITh
CYOBEKTaMU aIMUHUCTPATUBHBIX TPABOHAPYIIIEHUI VJTH YTOJIOBHBIX MPECTYIIJICHUH, TIOTePIIEBIITMMU
WJTA CBUJICTEIISIMH.

Takum 00pa3om, MPaBOBOU CTaTyC HECOBEPIIIEHHOJIETHUX MPUMEHUTEILHO K TIPAaBOBOMY CTa-
TYCy JIMYHOCTH B LIEJIOM O€3yCIIOBHO SIBJISIETCS crielMasibHbIM. Ecii ke paccmarpuBaTh HecoBep-
IIIEHHOJIETHUX KaK 0COOYIO0 TPyMITy CyOBEKTOB IpaBa B CPABHEHUU C MOATPYIIIAMHU, BbIIEISIEMbIMU
M0 Pa3IMYHBIM KPUTEPUSIM, TO MOKHO TOBOPHUTH O TMPABOBOM CTaTyce HECOBEPIIEHHOJIETHUX Kak
00 00IIIeM MTPaBOBOM CTaTycCe C BBIICJCHUEM IIEJIOTO Psijia CIIIIMATIbHBIX TTPABOBBIX CTATYCOB (MaJo-
JIeTHUE Y HECOBEPIICHHOIETHHE CYOBEKTH T'PaKIAHCKUX MPaB, HECOBEPIICHHONIETHHE PaOOTHUKH,
HECOBEPITIEHHOJIETHHE POUTENN, HECOBEPILICHHOJIETHUE TTPABOHAPYIIIUTEIH U T. 11.).

[TockonbKy HOPMBI, perJIaMeHTHPYIOIINE CIIeIMaTbHbIE TIPABOBbIE CTATYCHl HECOBEPIIIEHHOJIET-
HUX, 3aKperIeHbl B COOTBETCTBYIOIIMX OTPACIIAX MpaBa, TO HanOojee MPOAYKTHBHOM C TOUKH 3pe-
HUS UCCTIeIOBAHMS TIPEJICTABIISACTCS OTpacieBast KiaccuuKalvsi MPaBoOBbIX CTaTYCOB HECOBEPIIIEH-
HoJleTHUX. VIMEIoTCsl Bce OCHOBAHUS JISI BBIJICJICHHS TPk /IaHCKO-IIPABOBOTO, CEMEHHO-TIPAaBOBOTO,
TPYAO-TIPABOBOTO, KUJHUITHO-TIPABOBOT0, a/IMUHUCTPATUBHO-TIPABOBOT0, YTOJIOBHO-ITPABOBOTO, TIPO-
[IECCyaIbHOTO MPABOBOTO CTaTyca, IIPABOBOIO CTaTyca HECOBEPICHHOJETHUX B OOJNACTH COIUAITh-
HOTO 00eCrevYeHrs U COLMAIBLHON 3alUThL. JlymMaeTcs, YTo MOKHO TOBOPUTh TaKKe U O MeXyHa-
POIHO-TIPABOBOM CTaTyce HeCOBEPIIIEHHOJICTHUX.

B uucne crienuaibHBIX TTPABOBBIX CTATYCOB HECOBEPIICHHOJIETHHX, BBIACISAEMBIX B 3aBUCH-
MOCTH OT OTpacJIeBOM MPUHAICKHOCTH PEIIAMEHTUPYIOIIUX UX HOPM, HE YIIOMHHAETCS UX KOH-
CTUTYIIMOHHO-TIPABOBOM CTaTyC, UTO HE CJIe[yeT BOCIPUHMMATh KaK MPOCYET CO CTOPOHBI aBTOPOB
HACTOAIIEH padoThl. DTO CAETaHO OCO3HAHHO, TAK KaK MBI TOJIaraeM, 4TO BHIYJICHEHHE W3 OOIIUX

75



. Komrektun ABTOPOB. <<KOHLL€IIL[MH IOBEHAJIbHOI'O IIpaBa C()B]’)GI\IGHH()ﬁ Poccun»

HOpM KOHCTUTYIIMM TakKX, KOTOpBIE ObI peryiaMeHTH pOBAJIH IIPABOBOM CTATyC HECOBEPIIIEHHOJIETHUX
TOJIBKO B caMOil KOHCTUTYLIMM ¥ B KOHCTUTYLIMOHHOM 3aKOHOJATEJIbCTBE, MPECTABIISETCS BEChMa
3aTpyIHUTENBHBIM. [le10 B TOM, UTO psifi KOHCTUTYLIMOHHBIX IPaB ¥ CBOOO IMYHOCTH BOOOIIE HEHO-
ITyCTUMO BKJIIOYATh B IIPAaBOBOM CTAaTYC HECOBEPILIEHHOJIETHUX, IOCKOJIBKY ITOJIMTUYECKAs! [TPABOCTIO-
COOHOCTB, COfiepKaHueM KOTOPOM SIBJISIOTCA MpaBa, npeaycMoTpenssie cT. 31 u 32 Koncrurynum,
HacTymaer y cyobeKTa rpasa ¢ 18 yier, mpudem cpasy B MoiHOM oO0beMe. PaHee 9Toro Bo3pacrta JIio
HE MOXXET OCYLIECTBIISITh UX HU CAMOCTOSITEIbHO, HU Yepe3 CBOUX IMPEJCTABUTEIIEH.

[IpaBna, HOpMBI, perIaMeHTHpPYIOIIME MTPABO T'PakAaHUHA ONPEENATh UM HE ONpENesTh,
yKas3blBaThb WJIM HE YKa3blBaTh CBOI0 HAIIMOHAJIBbHYIO IPUHAIJIEKHOCTh U MPABO MOJIb30BATHCS POJ-
HBIM SI3BIKOM (CT. 26 KoHCTUTY1MM), BKJTIOYAIOTCSI B KOHCTUTYIIMOHHOE TpaBo. HecoBepiiieHHOEeT-
HUE, KaK HaM IPEACTABJISAETCs, MOTYT OCYILLECTBIATH MPaBO Ha ONpe/iesieHNe CBOEW HAIlMOHAIbHOW
MIPUHA/IJIEKHOCTH CAMOCTOSITENILHO, 110 KpaiiHel Mepe Mpy MoJIyYyeHnu nacropra rpaxaaduda P®, no
JOoCTHXeHUU 14 JieT, a MpaBo MOJIb30BATHCS POAHBIM SI3bIKOM HE TOJIBKO BO3HUKAET, HO U OCYIIIECTB-
asiercss MU ¢ poxJeHus. OQHAKO HUKAKOU cnelrdUKN HU B COIEPKAHUM, HU B OCYIIECTBJICHUN
JaHHOTO TpaBa, KoTopasi ObIa Obl 00YCJIOBIEHA HECOBEPILICHHOJIETHUM BO3PACTOM €ro oOJagares,
HE CYILECTBYET, B CBSI3U C YEM HOPMa, perjlIaMEHTUPYIoLIas 3TO IIPaBO, BKJIOYAETCS B IPYIIY KOH-
CTUTYLIMOHHBIX HOPM, YCTAHABJIMBAIOLIMX OOIMIA MPABOBOM CTAaTyC JIIOOON JIUYHOCTH, B TOM YHUCTIe
HECOBEPIIEHHOJIETHETO.

To xe camoe MOXHO CKa3zaTb M O TIpaBe JIOOOrO JIMIIA, BKJIOYAs HECOBEPIIEHHOJIETHETO,
oOpararbcst IMYHO JIMOO MOoIaBaTh MMCbMEHHO MHAWBU/IyaJIbHbIE UM KOJUIEKTUBHBIE OOpAIlleHUs B
OpraHbl rOCYJJapCTBEHHOM BJIACTU U B OpraHbl MecTHOro camoyrnpasienus (cT. 33 Koncrutyun). Yto
KAcaeTcsl MHBIX JIMYHBIX, IOJIMTUUECKUX WA COLMAIbBHO-9KOHOMUYECKHUX paB JIMYHOCTHU, KOTOPbIE
MOT'YT Y JIOJDKHBI OBITh PErIAMEHTUPOBAHBI C YUETOM CIIENU(UKH JIMYHOCTH HECOBEPIIIEHHOJIETHUX
YIPaBOMOYEHHBIX JIUL], TO AETAIU3UPYIOIIME UX HOPMBI COIEPKATCS HE B KOHCTUTYLIMOHHO-IIPABO-
BbIX, @ B MHBIX OTPACJIEBbIX 3aKOHAX M MOJ3aKOHHBIX HOPMATUBHBIX MPABOBBbIX AKTaX.

Heckoinbko crioxHee 00CTOUT /ieio ¢ HopMamHu O rpakaancTBe Poccuiickoit ®eneparmu. Xots
B m1aBe 2 KOHCTUTYLIMM OTCYTCTBYET MPaBO YeJIOBEKa Ha MPUOOpETeHne, U3MEHEHHe U MpeK pallle-
Hue rpaxkaaHctBa Poccuiickont ®enepaiivy, 0 HAIMYMKU TaKOTO IpaBa MOKHO FOBOPUTH, UCXOIS U3
TOr0, YTO B cOOTBETCTBUU C 4. 1 cT. 55 KoHctutynum «nepeuuncinenve B Koncruryuum Poccuiickoit
depepari OCHOBHBIX MTpaB M CBOOOJ HE JOKHO TOJIKOBAThCSl KaK OTPUIIAHUE UM YMAJICHUE JIpy-
rux OOIIENPU3HAHHBIX TIPAB M CBOOO YeJIOBEKA M I'PasKIaHUHA».

ToT pakT, YTO JaHHOE MTPABO YEJIOBEKA UMEET MECTO, MMOATBEPKAAETCS] HOPMAMHU, 3aKpETIeH-
HbIMHU B CT. 6 KOHCTUTYLIMM M OTHOCSIIIMMUCSI K YUCIY OCHOB KOHCTUTYLIMOHHOTO CTPOsl, «IPaxk-
naHcTBoO Poccuiickoii Penepanyu mpruoOpeTaeTcs U MPeKpaiaeTcsi B COOTBETCTBUM C (peaepaTbHbIM
3aKOHOM, SIBJISIETCS] €IMHBIM M PAaBHBIM HE3ABHCHUMO OT OCHOBaHUI PUOOpeTeHusi». B cooTBeTCTBUM
C 4. 3 JaHHOM cTaThu «TpaxaaHuH Poccuiickoit denepanivii He MOKET ObITh JIMIIIEH CBOETO I'Pask/1aH-
CTBa WM IpaBa U3MEHUTH ero». O HaIMuuu y rpaxaaHuHa PO ykazaHHOro npaBa KOCBEHHO CBU-
JETETbCTBYIOT MOJIOKEHHS, YCTaHOBJIEHHBIE CT. 62 KOHCTUTYIIMY, TPUMEHHUTENBHO K TPUOOPETEHUIO
rpaxgaHuHoM P® rpaxaaHcTBa MHOCTPaAHHOTO TOCYIAPCTBA.

HecomueHnHo, 4TO Kak caMu 3TU HOPMBI, Tak U PeniepaibHblil 3akoH «O rpaxaaHcTse Poccuii-
ckoil denepann», OTHOCATCS K KOHCTUTYLIMOHHOMY 3aKOHOZATEIbCTBY. beccnopHo Takxke, 4To B
JOaHHOM 3aKOHE COAEPKUTCS LEJbIA PsiJl MOJIOKEHHI, TIOCBAIIEHHBIX CHEMaIbHO BOIIPOCAM MTPU00-
peTeHMs1, U3MEHEHU S U ITPEeK pallieH! s IPakJaHCTBAa HECOBEPILLIEHHOJIETHUX JIULL. be3ycioBHO, HOpMBI
O I'pakIaHCTBE JOJIKHBI OBITh BKJTIOUEHHI B CTIEIMATbHbIA KOHCTUTYIIMOHHO-TIPABOBOM CTaTyC HECO-
BepIIeHHONETHUX. TeM He MeHee B JaHHOU padoTe BOIPOC O TPakIAHCTBE HECOBEPIIEHHOJIETHUX
paccMarpuBaeTcs B maparpade, MoCBSIIEHHOM COAEPKaHUI0 UX OOIIIEro MpaBoOBOrO CTaTyca MCKITIO-
YHUTEJHHO BBUILY HEleJIeCOOOPa3HOCTU BBIIEJCHUS IJISl 3TOTO CIEIMATbHOM TT1aBbI.

Nrak, npoBoas kiaccu(puKaluio CrieluaIbHbIX PAaBOBBIX CTaTYCOB HECOBEPILIEHHOJIETHUX 110
MIPU3HAKY OTPACJIEBOM MPUHAJIEKHOCTH PETJIAMEHTHUPYIOIIHUX €r0 HOPM, Mbl UICXOJUM U3 TOTO, YTO
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9T HOPMBbI IICIZCTB}HOT HWMCEHHO INPUMCHUTEJIBHO K HECOBEPHICHHOJIETHUM M YTO B HUX YUYTCHA CIIC-
1udurKa, 0OyCIOBJICHHAS BO3PACTOM O0JajiaTeiell COOTBETCTBYIOIIMX TpaB U (W) OOSI3aHHOCTEH.
OpnHako ajeko He Bceraa BO3MOKHA Ipalalivsl CIIeNMaIbHOTO TPABOBOrO CTAaTyca HECOBEPIIEHHO-
JIETHUX TIO OTPaCIeBOMY MPUHIIMITY, TaK CKa3aTh, «B YHCTOM BHUJIE».

K npumepy, cnerimanbHbIi paBOBOM CTATyC HECOBEPIIEHHOJIETHETO B 00J1ACTH OXPaHBI 3/10pO-
Bbsl PEJIAMEHTUPYETCS He TOJIBKO CT. 24 «OCHOB 3aKOHO/IATENIBLCTBA 00 OXPaHEe 3[J0POBbsI TPAXKIaH,
HO Takxe HopMamu TpynoBoro mnpasa (1. 42 TK P®), cemeitnoro npasa (ct. 77 CK P®) u T. . K
TOMY K€ CaMU 3aKOHbI NUJIM MHBIC HOPMATUBHLIC IIPABOBLIC dAKTHI JAJIEKO HE BCCrIld MOKHO OTHECTH K
TOU WJIM MHOM OTPAC/Iv 3aKOHOJATENbCTBA, TEM OOJiee — paCCUUTHIBATh HA TO, YTO B HUX COIEPKATCS
HOPMBI TOJIBKO KaKOW-JIMOO OTHOW OTPAC/v TpaBa.

[ToaToMy, Kak OTMEYAIOCh BBIIIE, 3aCITy)KUBAET OI00PEHHUS TPEJIOKEHNE BBECTH B HAYIHBIH
000pOT MOHSATHE «IIPABOBOM MOJYC», BhICKa3aHHOE B cBoe BpeMs B. A. Tlatiommubim '+

5 amionun B. A. CyObextuBHble npaBa rpaxiaad B CCCP: ocHOBHbIE uepThl, CTaauu, rapanTun peanusanuu // CoBeTckoe
rocynapcto 1 npaso, 1971. Ne 6. C. 28; Manankosa P. I1. IIpaBoBble npo0Giemsl wieHcTBa B ceMbe. Tomek, 1985. C. 40; Poeubiii B.
B. O xareropuu «IpaBoBoil Mogyc» U ee cozepskanuu // T'ocynapero u nipaso. 1998. Ne 4. C. 86-88.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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