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MPAKTUYECKUE PEKOMEH ALY 110 COCTABJICHUI0 UCKOBOT'O 3asIBJICHUS
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H. A. Poro:xxun
ApOutpaxHbIi
MpoIeCC: KYpC JIeKIUMI

IIpeaucaoBue

CoBepIIeHCTBOBAHME SKOHOMUYECKUX OTHOILIEHWI BBI3BAJIO
HEOOXOIMMOCTh CO3JIaHUS aIeKBATHOM UM Cy/lIeOHON CHUCTEMBI.
OCHOBY COBpEMEHHBIX IKOHOMHYECKHMX OTHoIleHuid Poccuii-
ckorl Penepaniv COCTaBIISIET PhIHOYHASL 9KOHOMHUKA, T. €. KO-
HOMUKA, OCHOBaHHAsI Ha IPEJIPUHUMATEIbCKON JEeSATETbHOCTH.
[Tostomy B Poccuiickoi depeparum Obuia co3aHa CUCTEMA ap-
OUTPaXHBIX CYJOB, 3aJaYeil KOTOPBIX SIBJISIETCS 3alllUTa Hapy-
IIEHHBIX MTPaB U 3aKOHHBIX MHTEPECOB CYOBEKTOB IpaBa B cepe
MpeaPUHUMATEIbCKON U MHOW SKOHOMUYECKOH JIEATEIbHOCTH.

B nocnenxee Bpemsi MHTEpEC K apOUTPaKHOMY MPOLIECCYalTh-
HOMY TIpaBy TMOBBICUJICS, TIOCKOJIbKY 3HAHUE apOUTPAKHOTO CY-
JONPOU3BOJICTBA SABJISETCS HEOOXOAUMBIM HE TOJBKO IS MOJTy-
YeHUs BBICIIIETO IOPUIMYECKOrO 00pa30BaHUs, HO U JIJIS OCMBIC-
JIEHHOTO ¥ 3(P(EeKTHBHOTO y4acTHsl B apOMTPaKHOM TIpoLiecce
B KOHKPETHBIX CIOpax Ha MpakThke. B HOpmax apOoutpakHOro
MIPOIIECCYaIbHOTO MpaBa 3aKperieH MeXaHU3M CyaeOHOM 3alu-
Thl HAPYIIEHHBIX WM OCTIAPUBAEMBIX MPAB U 3aKOHHBIX UHTEPE-



COB CyOBEKTOB MpaBa B cepe MpeAnPUHIMATEITLCKON JIesSITeTb-
HOCTM M MHOM SKOHOMMYECKOU JIESTEJIbHOCTH, B CBA3U C YEM
3HaHHE HOPM apOUTPAKHOTO MPOIIeCCa MO3BOJISAET TOOUTHCS -
(pexTHBHON CyneOHOM 3alITUTHI.

HewicTByomuii ApOUTpaXkHBIN MPOIecCyabHbIN Kosieke Poc-
cumckor Penepannu 2002 r. (nanee — AIIK P®) B 3HaunTennb-
HOW CTETNeHU YCIOKHUIICS TI0 CPABHEHUIO C IBYMSI MPEIbIIYIIIN-
mu Kopekcamu 1992 r. u 1995 r. 3HaHue U npaBUIIbHOE MPU-
MeHEHHe JeUCTBYIONIUX HOPM apOUTPaKHOTO MPOIECCYaTbHOTO
IIPaBa — OJIHO U3 INIABHBIX YCJIOBUM YCIEITHOW ITPAKTUYECKOM 3a-
IIUTHl HAPYIIEHHBIX WJIM OCTIAPUBAEMBIX MPaB U 3aKOHHBIX MH-
TepecoB CyObEKTOB IpaBa B apOUTPAKHOM CyJIE.

Hacrosiimee n3aanue npejcTapiiseT cooon yueOHoe nocodue,
B KOTOPOM CUCTEMATU3UPOBAHBI, B POCTOM U JOCTYITHOU (popme
U3JI0KEeHbI OCHOBHBIE TTOJIOXKEHHM S JISACTBYIONIETO apOUTPAKHOTO
MPOLIECCYATIbHOTO 3aKOHO/IATEIbCTBA C YUETOM IOJXOJ0B, BbIPA-
OOTaHHBIX CYJICOHO-apOUTPAKHON MTPAKTUKOM, U OCBEIIEHBI OC-
HOBHBIE MHCTUTYTHI apPOUTPAKHOTO MPOIECCYaTbHOTO TIPaBa.

VueOHOe W3JaHuEe He TOJBKO JIAaeT BO3MOXHOCThH CTYICHTY
U3YUYUTb APOUTPaKHBIN MPOLIECC, YTOOBI YCTIEIITHO CAATh IK3aMe-
HBI, HO U TIO3BOJISIET MIPAKTUKYIOIIEMY I0pUCTy OOHOBUTH CBOU
3HAHMS B 3TON OOJIaCTH.

JlanHOe yueOHOe n3aanue Oy/ieT TakKe IMoJIe3HO aClUPaHTaM,
IpernojaBare/isiM IPUANYECKUX BY30B, a TAKKE JPYTUM JIMLIAM,
MHTEPECYIOUMCS COBPEMEHHBIM apOUTPaKHBIM MPOIIECCYaslb-
HBIM 3aKOHO/IATEeJIbCTBOM.



HopmartrBHbIe MaTepraibl ¥ MaTepyalibl CyeOHOM IPAKTUKI
IaHbl 110 cocTostHUO Ha 1 moHsg 2010 r.



Tema 1. Cucrema apouTpaKHBIX
cya0B B Poccuiickon ®enepanun

§ 1. UcTopusa cTaHOBJIEHUS
apoONTpPaKHBIX CYJ10B B
Poccuiickon ®egepanum

[TpoToTunom apoUTpakHBIX CYAO0B B JOPEBOMIOIIMOHHON Poc-
CUM MOXHO CUUTATh KOMMEpUecKue Ccyobl, pacCMaTpUBAIOLIIE B
TO BpeMs1 TOProBbIe, BEKCEJIbHBIE JIeNa U JIeIa O TOPrOBOM HECO-
CTOSITEJILHOCTH !, T. €. MMEBIIIEe CBOIO CIEIUAIbHYI0 KOMITETEeH-
IO,

B mnepsoie rogs mocne OKTOpbekod peomornmu 1917 T.
B YCJIOBUSIX OCJIa0JIeHHsI TOBAPHO-JEHEKHBIX OTHOIIEHH, CJia-
00CT SKOHOMUYECKHMX OTHOIIIEHHWI B IIEJIOM CyIeOHbIE CIIOpPBI
MeXJy Ka3eHHBIMU YUPEKACHUSMH HE OIyCKaauch. Pa3Ho-
r1acusi Mex/1y MpeAlpUHUMATENIIMU U OPraHU3alMsIMH pelia-
JIUCh B Q/IMMHUACTPATUBHOM IOPSIJIKE BBIIIECTOSAIMMU OpraHaMu
ynpasieHusa. C pa3BUTMEM SKOHOMHMYECKMX OTHOLIEHWM, OCO-
6eHHO B 20-X IT. MPOIILJIOro BeKa — B IepUOjl HOBOM 9KOHOMUYE-

! Cwm.: Bacvroscruii E. B. Yae6unx rpaxjaHckoro mpouecca. — M., 1917. — C. 130
—132.



ckoit otk (H3Ia), Bo3HMKIIA HEOOXOAMMOCTh B CO3/IaHUU
CMHeLMATbHOTO OpPraHa Mo pa3pelieHuio CIopoB MeX 1y rocyaap-
CTBEHHBIMU NPEANPUITUSIMU U YIPEKJIESHUSIMU, B CBA3HU C UYeEM
B 1922 r. B Poccum Obuiu co3nanbl apoumpasxicrvie KOMUCCULL.
HIMy1iiecTBeHHBIE CTIOPbl MEXk/1y TOCYIaPCTBEHHBIMU yUpeKae-
HUSIMU U IPEANPUATUSMU Pa3HBIX BEJIOMCTB pelianuch Briciieit
apouTpaxkHoi komuccueit ipu CoBete Tpyna U OOOPOHBI U ap-
OUTPaXKHBIMU KOMHUCCHSIMU TTPY OOACTHBIX SKOHOMHUYECKUX CO-
BEIIaHMSX, a 3aTeM apOUTPAKHBIMU KOMUCCHUSIMU TIPU UCTIONKO-
Max oOJacreii U ryoepHuit. >

IMocranosnenuem UK u CHK CCCP or 3 mas 1931 r.3 6b11
00pa30oBaH rocyAapcTBEHHbI apOUTpaxk, pa3peliaBiiuil CIOPbI
MEXY COIMATUCTUYECKUMU YUPEKICHUSIMU U TPEANPUATHUS-
MU Y BBITIOJIHSIBIIUH 3a7a4uy MO YKPEIUIEHUIO TOTOBOPHOM, I1j1a-
HOBOW TUCIIUTUIMHBI M XO3SICTBEHHOTO pacyera. [Ipu 3ToM 00-
Pa30BaMCh JBa BHUJA apOMTpak)a: rocyJapCTBEHHbIN U BEIOM-
CTBEHHBIN. B rocymapcTBeHHOM apOuTpake pa3peniajmch CIio-
pbI IPEANPUATUI U OPraHU3ALMNA Pa3IMYHOrO MOAUYMHEHHUS, a B
BEJOMCTBEHHOM — TIOIYMHEHU S OTHOMY BEIOMCTBY (MUHUCTED-
CTBY, KOMHUTETY).*

Cucrema ykazaHHBIX apOuTpaxei Oblna ynpasaHeHa ¢ 1 Ok-

2 Cwm.: ApOGuTpakHslil mporiecc: YueOHuk a1 By3oB / Ion pen. mpog. M. Tpeyi-
nukoBa. — M.: BEK, 1993. — C. 2—3.

3 C3 CCCP. - 1931. - Ne 26. — Cr. 26.

*Cm.: ApbOuTpaxHslii nporecc: Y4aeOHuk ams By3oB / Ilox pen. npod. M. Tpeym-
nukoBa. M.: BEK,1993. — C. 3.



T0psa 1991 r. BBenenuem B jerictBue 3akoHa PCOCP «O06
apOUTPaKHOM Cyfie»°>, KOTOPBIN TOCTYXWJI OCHOBOUM 3aMeHBI
apOuTpaxked apOUTpaKHBIMU cynamu. [IpUUMHON 3aMeHBI CO-
BETCKUX apOuTpaxeil apOMTpakHBIMU CylIaMU SIBJISUICS Tiepe-
xon Poccun Ha HOBblE SKOHOMHYECKHUE YCIIOBHUSI XO3SMCTBOBA-
HUSL — OT aIMUHUCTPATUBHO-KOMAH/IHBIX OTHOIIEHU! K PHIHOY-
HbIM OTHOIIEHUsIM. COOTBETCTBEHHO pa3pellieHUe CIIOPOB MEX-
Ny IOpUIUYECKH PaBHBIMHU CyObEKTaMU MpeANPUHIUMATEILCKON
JEeATeILHOCTH CTAPBIMU CIIOCOOAMM aIMUHUCT PATUBHO-KOMaH/I-
HOTO XapakTepa, NPUMEHSBIIMMUCS B YCJIOBUSIX COBETCKOM XO-
3SIICTBEHHOW CHCTEMBI, CTaJl0 HEeBO3MOXHbBIM. [TosTomMy Oblia
co3/1aHa cUcTeMa apOMTPakHBIX CYy[IOB — cyAeOHask CCTeMa, CO-
OTBETCTBYIOIIAs] COBPEMEHHBIM S9KOHOMUUYECKHUM OTHOIIIEHUSIM B
Poccniickon Penepanuu, OCHOBY KOTOPBIX COCTaBJISIET PHIHOY-
Hasi SKOHOMMKA, T. €. SKOHOMHUKA, OCHOBaHHAasl Ha MPEeANPUHU-
MaTeJIbCKOU IesATeIbHOCTH.

B nocnenyiomem B Koncrurynmu P® 1993 r. apburpaxnbie
Cyapl ObLT OKOHYATEJIbHO 3aKpPEeIUIeHbl B KaYeCTBE CaMOCTOSI-
TeJIbHOW COCTaBJIAIONIeH cyneOHou Biactu Poccuiickoit depnepa-
LM,

C 1995 r. nestenbHOCTh apOUTpPaXHBIX CyIoB B Poccuii-
ckot Penepanum peryaupyercs PeepanbHbIM KOHCTUTYLMOH-
HBIM 3aKOHOM «O0 apOuTpaxHbIX cynax B Poccuiickoit depnepa-
1007170

5> Cm.: Bezomoctu Bepxosroro Cosera PCOCP. — 1991. — Ne 30. — C1. 1013—
1014; 1992. — Ne 34. — Cr. 1965.



§ 2. IToHsATHE AapPOUTPAKHBIX
CYJ0B U X CHCTEMA

Coracao Koncrurynuu P® n ®enepaibHOMy KOHCTUTYLM-
OHHOMY 3akoHy «O0 apOutpaxHbix cymax B Poccuiickoit de-
Jepativ» apoumpasichvle cyobl — 3T0 (penepaibHbie Cyabl, 00-
pa3oBaHKe W PEeryJupOBaHUE NESITeTbHOCTA KOTOPHIX OTHOCHUT-
¢4 K Begennio Poccuiickont @eneparyu (penepaibHOMY 3aKOHO-
JaTeJIbCTBY) M B KOMIIETEHIIMIO KOTOPBHIX BXOJUT pacCMOTPEHUE
SKOHOMUYECKHX CIIOPOB, BO3HUKAIOIIMX B cepe MpearnpuHu-
MaTeIbCKON Y MTHOM 9KOHOMUYECKO! NIESATENIbHOCTU, C yUaCTUEM
IOPUINYECKUX JIMLI, TPask/AaH — MHIUBUyaJIbHbIX IPEII pUHUMA-
Tesel, a Takxke Poccuiickoit @eneparyu, cyobekra Poccuiickoit
depepanun, rocyIapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO ca-
MOYTIPABJICHUS] U TPaXAaH B CIy4asX, MPeyCMOTPEHHbIX 3aKO-
HOM.

CootBercTBeHHO cyObekThl Poccuiickoit Penepauuu He
BIIPaBe CO3/1aBaTh Kakue-I10o cyaeOHbIe OpraHbl, paccMaTprBa-
IOI1ie SKOHOMUYECKUE CIOPbI, OTHECEHHBbIE K TO/IBEJIOMCTBEH-
HOCTH apOMTPaXHBIX CYHOB.

Cucrema apOMTpPaXHBIX CY/IOB, UX OPraHU3AIMIOHHOE MOCTPO-
eHue, oo1asi cTpykrypa omnpenensiiorcsi Koncrurynueit PO, de-
JepaIbHBIMA KOHCTUTYITMOHHBIMU 3aKOHaMu «O cyneOHOH cu-
creme B Poccuiickoit deneparmn» u «O0 apOUTpakHBIX Cyaax
B Poccuiickoit ®enepain», B COOTBETCTBUU C KOTOPbIMHU B Ha-



crosiiiiee BpeMsi AeUCTBYET YeThIpeXypOBHEBas CUCTeMa apOuT-
PaKHBIX CYJIOB:

1) apObutpaxHusie cyabl cyobekToB Poccuiickoit deneparumn
(obnacrelt, pecnyOnuK, ropofioB (pelepanbHOrO 3HAYEHHs] —
Mockssl u C. — [letepOypra), SBJISIONIMECS CyIaMU nepeoli UH-
CManyuu;

2) 20 cyaOB aneansiyUuoHHOU UHCMAHUUU, KOTOPbIE TEeppU-
TOPUAJILHO PACIOJIOKEHBI B paMKax cymecrByoumx 10 dene-
paJIbHBIX apOUTPAKHBIX (KACCAIIMOHHBIX) OKPYTOB — 10 JIBa Cy/Ia
aneJUTSIMOHHON MHCTaHIINK Ha OfIMH (he/iepasibHbI apOuTpaK-
HBIA (KaccallMoHHbIM) OKpyr. Kpome Toro, npu cygax nepBou
Y aneJUTSIMOHHON MHCTAaHIIMH B LIEJISIX IPUOIMKEHUS TIPABOCY-
JIs1 K MECTY HaXOKAEHU sl WK MECTY JKUTEJIbCTBA YYaCTBYIOLIMX
B JIeJie JIMII, HAXOASIIUXCS WA MPOXKUBAIIMX B OTHAICHHBIX
MECTHOCTSIX, a TaKKe C YYeTOM KOJMYECTBA PacCMaTPUBAEMbIX
Je7T MOTYT CO3/1aBaThCsl Cy/leOHble TPUCYTCTBUSI, SIBJISIONINECS
000CO0JIEHHBIMY TIOJIPA3/IENIEHUSIMU COOTBETCTBYIOIIUX CYIOB;

3) 10 denepanbHbIX apOMTPAKHBIX CYJOB OKPYIOB, SIBJISIO-
HIMXCS CYAAMU KACCAUUOHHOU UHCIAHUUU,

4) Beicuii Apoutpaxusii Cyn PO, apnsmommuiicsa cyaom
MIEPBOW MHCTAHIIMMU T10 Jie1aMm, onpeaeneHHbiM ATTK P® u nHbI-
MU (peepabHbIMU 3aKOHAMU, U HAO30PHOU UHCMAHUUY TIO OT-
HOIIIEHUIO KO BCEM HUKECTOSIIIIMM apOUTPakKHBIM cylaM (Cyam
MIEPBOM, aNeJUTSIIMOHHON U KaCCallMOHHOW MHCTAHIIWI ) TPY ITPO-
BEpKe UX CyJeOHBIX aKTOB B MOPSIAKE HA/I30PA.

Bce apOutpaskHbie cypl 00pa3yloT eIMHYIO0 CUCTeMY, BO3IJIaB-



asiemyio Beicimm Apoutpaxabiv Cynom PO (cxema 1).

Cxema 1. Cucrema apouTpakHbIX cynoB B Poccuiickoi
®enepanun.

4-ii yposeiin
Bricimit ApouTpaxusiil Cyn Pd
( BRICWIAS Cyle0Has HHCTAHIIHS)
]

-l yposenn
.-"apﬁn MakHBIE CYIL KACCATTHOHHOM HHCTAHIIMH
(10 thenepaikHEIX apOHTPARKHEIX CYI0B OKPYTOB)

_-'l- i YPoseHb
-"1'1[-"1_34[ PadHEIE CYIOR ANMSTMTHOHHOH HHCTAHITHH
(20 apGUTPAKHEIX AN/ UISTIHOHHEIX CYI0R)

-1t yposenn
ApOHTPAKHEIE CYIBI EPBOR HHCTAHUHH —
ApPONTPAKHEIE CYIE cyOLekToR PO

Boicuuti Apoumpasicnotii Cyo P@ aBnsieTcs gvicuum cyoeo-
HbIM Op2aHOM B CUCTEMe apOMTPaXHBIX CYIOB MO paA3peuteHuio
IKOHOMUUECKUX CNOPO8 U UHBIX Oen, TIOABEIOMCTBEHHBIX apOuT-



PaXKHBIM CyaM U OTHECEHHBIX K MOJCYAHOCTH Briciiiero Apout-
paskHoro cyna P®, u evicuueii cyoedroii uncmaruueii no omuoute-
HUIO K apOUmpadcHuIm cy0am nepeoti, aneanssyuoHHOU U kacca-
UUOHHOL UHCMAHUUIL, TIOCKOJIbKY OCYIIECTBJISIET B YCTAHOBJIEH-
Hoit AITK P® opme Ham30p 3a UX 1eITETLHOCTHIO (TIEpECMOTP
nen B mopsake Hagzopa). Kpome toro, Beictimit ApOutpak-
Hb1il Cyn PO maeT apouTpakHbIM CyJ1aM pa3bsICHEHHS TI0 BOIIPO-
caM cyaeOHOH MPaKTUKU U eAMHOOOPa3HOTO MPUMEHEHUs BCe-
MU apOUTPAKHBIMU CylIaMU 3aKOHO/IATEIbCTBA HA BCEW TEppH-
topuu Poccuiickoit ®epepaiiu @edepanvhvie apoumpadycHvle
CYObl OKpY208 KAk Cyobl KACCAUUOHHOL UHCIMAaHYUY TIPEHA3HA-
YeHbl JJI1 IPOBEPKU 3aKOHHOCTU 8CIMYNUBULUX 8 3AKOHHYIO CU-
JIy CyaeOHbBIX aKTOB CY/IOB areJUISIIIMOHHOW U TEPBOM MHCTaH-
mii. Beero o6pazoBano 10 ¢eepaibHBIX OKPYTOB, B COCTaB KO-
TOPBIX BXOOUT HECKOJIBKO CyOBbeKTOB Poccuiickoit denepariviu.
Cyn okpyra ocyIleCTBJISIET IPOBEPKY B KACCALIMOHHOM TOPsI[I-
Ke CyJIeOHBIX aKTOB apOUTPAKHBIX CYI0B CyOBeKTOB Poccuiickoi
deneparyiu — Cy10B MEPBON MUHCTAHIIUM U JIBYX CYIIOB amesuisi-
IIMOHHOW WMHCTAHIM, PACIIOJIOKEHHBIX HAa TEPPUTOPUU JIaHHO-
ro ¢enepaibHoro okpyra. Hazanme enepanbHbIx apOoUTpax-
HBIX CY/IOB OKPYrOB IPOM3BOAUTCS MO HAUMEHOBAHUIO OKPYTa,
3aKPEIJICHHOTO 3aKOHOAaTeNNbHO (Hanpumep, PenepasibHblid ap-
outpaxHsii cyn MockoBckoro okpyra, denepanbHbiii apOUT-
paxHbliii ¢y LleHTpanbHOro okpyra).

Apoumpasichble cyobl aneaNsiyUoOHHOL UHCIMAHUUY SIBJISIIOT-
Cs1 CyJlaMH T10 MPOBEPKE 3aKOHHOCTU U IIOBTOPHOMY PacCMOTpe-



HUIO He CMYNUBUUUX 8 3AKOHHYIO CUNY CYIeOHBIX aKTOB CYIOB
nepBor MHCTAaHIMKA. OHU OCYHIECTBIISIIOT TPOBEPKY 3aKOHHOCTHU
HE BCTYMUBIIUX B 3aKOHHYIO CUJTY CyAI€OHBIX aKTOB MEPBOU MH-
CTaHIMM U OIHOBPEMEHHO NE€PECMATPUBAIOT MOBTOPHO MO CY-
IIECTBY B aneJUISIIMOHHOM IMOPsiAKe CyeOHbIe aKThl IEPBOM UH-
CTaHIIMK — apOMTPaXHBIX CyloB cyObekToB Poccmiickoit depne-
paiuu, repeyeHb KOTOPhIX 3aKOHOJATENbHO 3aKPErUIieH 3a Kaxk-
JbIM CYJIOM amneJUIAMOHHOW MHCTAHIMU. TeppUTOPUANIBHO CY-
bl aNeJUIAIMOHHON MHCTAHIIMY PACTIONOKEHBI CIIETYIONUM 00-
pa3oM: 1Ba aneJUTSIIMOHHBIX Cy/a Ha OIMH (peiepatbHbIA apOuT-
PaKHBIN (KacCallMOHHBIA) OKpYr. Kaxapli cyq anesuisiquoHHOM
WHCTaHIIMM UMEET CBOU HOMep (Hanpumep, 19-i cyn anemsim-
OHHOW MHCTAHIIMU), HAMMEHOBAHUI Cydbl aleJUISIIMOHHON WH-
CTaHIIUM HE UMEIOT.

Apbumpadgicrole cyovl cyowvexkmos Poccutickoti @edepayuu
paccMaTpuBalOT nO cyuwsecmey SKOHOMUYECKUE CIIOpHI, MOJBE-
JOMCTBEHHbIE apOUTPaKHBIM Cy/IaM TI0 TIepBOM MHCTAHIUH, KO-
JIMYECTBO KOTOPBIX COOTBETCTBYET KOIMYECTBY CyObeKTOB Poc-
cuiickoil ®esepaliii B COOTBETCTBUM C CYIIECTBYIOLIUM TO-
CYIapCTBEHHBIM aJIMUHUCTPATUBHO-TEPPUTOPUAIILHBIM YCTPOU-
ctBoM Poccun.

[Mon cocmasom mMOHGOTO ApOUTPAKHOTO Cyla TOHUMAETCS €TO
BHYTPEHHEE YCTPONCTBO — CIpyKmypa.

Tak, Beictimii Apoutpaxnbiii Cyq PP peiictByer B cocra-
Be [lnenyma Beiciero ApoutpaxkHoro Cyna P®; Tlpesunany-
Ma Beiciiero Apourpaxsoro Cyna P®; Cyne6Hoi Kosieruu mo



PAcCMOTPEHMIO CLIOPOB, BO3HUKAIOIIUX U3 IPaXJIAHCKUX U MHBIX
npaBooTHoIeHni; CyneGHON KOJUIETHH TI0 PACCMOTPEHHIO CIO-
POB, BO3HUKAIIIMX U3 AIMUHUCTPATUBHBIX IPABOOTHOIIIEHUH.

JI7151 MOATOTOBKU U MPOXO3KIEHUSI MAaTEPUAIOB CYAEOHBIX /e,
U3y4YeHUsl MPAKTUKYU PUMEHEHH I 3aKOHOAATENILCTBA, BBITIOTHE-
HYS MHBIX (DYHKIIME apOMTPaKHBIX CYJJOB CO3AAETCS anapar ap-
OUTPaXKHOTO CyAa, BKJIIOYAIOLIUIA OTIEJBl U APYTUe Mopasaesie-
HUS.

denepanbHbIT apOUTPAKHBIN CYJI OKpPYyTa IEHCTBYET B COCTaBE
[pesunnyma, CyneOHBIX KOJUIETHH MO CHOpaM, BO3HUKAIOIIIM
13 TPAKAAHCKUX Y aJIMMHUACTPATUBHBIX IpaBOOTHOIIEHUH. [Tpe-
3UJUYM OKPY>KHOTO CyJa YTBEPXK/AET M0 MPEICTABICHUIO MPEJI-
cenarelisi Cy/ia YIeHOB Cy/IeOHBIX KOJUIETHI U TpeJiceaTelNel cy-
JeOHBIX COCTABOB ITOTO Cy/Ia, PelIaeT Ipyrue Hanoosiee BaKHbIE
BOITPOCHI OPraHU3alMK PadOTH U CyNeOHOM MPaKTHKH.

[TpumepHO TakuM ke 00pa3oM OIpeaesseTcss U BHYTPEHHsIS
CTPYKTypa apOUTPakHBIX CyIOB cyOobekToB Poccuiickoit dene-
paruu, ¢ TOW JIMIITL PA3HULICH, YTO B HEKOTOPHIX CyJlaX ¢ HEOOIb-
MM KOJIMYECTBOM CYy/Iell MOTYT OBITh 0Opa30BaHbI TOJIBKO CY-
JeOHbIe COCTaBbl U3 YMCIIA Cy/Iel ITOro cyaa, T. €. 6e3 o0pa3oBa-
HUS1 KOJIJIETHIA.

Kask1p1it apOMTpakHBI Cy/l COCTOMT U3 MpEACenaTes, ero 3a-
MeCTHTeNIel WM 3aMeCTUTeNs, Cyaeld U paOOTHHMKOB armapara
cyna.

Boripocsl BHYTpeHHel NesTeIbHOCTH apOUMTPAKHBIX CYIOB U
YX B3aMMOOTHOILIEHUM JIPYr C APYroM, B TOM YHCJIE BOIPOCHI,



CBSI3aHHBIE C OOpa30BaHUEM CYNEOHBIX KOJUIETHH M CyIeOHBIX
COCTaBOB, yperyarpoBaHbl B Pernamente apOUTpakHBIX CYHOB,
yTBepkJaeMoM noctaHoBjieHueM I[lnenyma Beiciiero Apour-
paxnoro Cyna P® (nmocneansis pepakuus PernamenTa ytBep-
xneHa nocraHoBieHreM [lnenyma BAC P® or 30 nekaOps
2002 1. Ne 126).

CornacHo crt. 128 Koncruryuuu P® Bee cyapu Beiciiero Ap-
ourpaxnoro Cyna P® naznauatorcss CoBerom depepaiuu 1o
npencrapienuio [pesugenta PP, a cynmpm npyrux apOUTpaxk-
HBIX cy0B — [Ipesunenrom P® B nopsaake, ycraHoBineHHOM Pe-
JaepajibHbIM 3ak0HOM «O cratyce cyaei B Poccuiickoit denepa-
LU

6 Cwm.: Bectauk BAC P®. — 2003. — Ne 3.



§ 3. 3anaun n pyHKIMH
apOMTpPaKHBIX CY/10B

3adauu apOUTPaXHBIX CYJIOB OMpPEAEISIOTCS esIMHA Cyaeo-
HOH JIeSITEJIbBHOCTH, B LIEJIOM X MOKHO Pa3/ie/IuTh Ha JIBE TPyIi-
IIbL: @) CBOMICTBEHHbIE BCEM apOUTPaKHBIM Cy/aM;

6) BO3/I0)KEHHBIE TOJIBKO Ha Bricimii Apoutpaxusiii Cyn PO.
Obuwjue 3a0auu BCeX apOUTPaKHBIX CYIOB 3aKpEIUIeHHl B CT.
2 ATIK PO:

1) 3amura HapyIIEHHBIX WJIM OCIIApPUBAEMBbIX IIpaB U 3aKOH-
HBIX MTHTEPECOB JIUL], OCYILECTBIISAIOIMX IPEANPUHUMATEIBCKYIO
Y MHYI0 SKOHOMUYECKYIO JIeATENIbHOCTD, a TaKXkKe MPaB U 3aKOH-
HbIX MHTepecoB Poccuiickoit ®Peneparmu, cyobektoB Poccuii-
ckoil Peneparuy, MyHULIMIAIbHBIX 00Opa30BaHui B cpepe npef-
MPUHUMATENIbCKON M MHOW SKOHOMHUYECKOH JIeATEIbHOCTH, Op-
raHOB IOCyZIapcTBEHHOM Biactu Poccumickon ®enepanym, opra-
HOB TOCYJIapCTBEHHOM BiacTH cyOobekToB Poccuiickoit denepa-
LIMM, OPTaHOB MECTHOT'O CAaMOYITPABJIEHU 1, UHBIX OPTaHOB, JOJIXK-
HOCTHBIX JIMII B yKa3aHHOU cepe;

2) obecniedeHme JOCTYITHOCTH MPABOCYAUs B cpepe mpearpH-
HUMATEJIbCKON M MHOM SKOHOMUYECKOI JesITeIbHOCTH;

3) cnpaBennBoe MyOnuyHOE cyneOHOe pa3OuparesbCTBO B
Pa3yMHBII CPOK HE3aBHCHMMBIM M OECIIPUCTPACTHBIM CYIOM;

4) yKperieHre 3aKOHHOCTU U TPeAyNpeKICHIEe TPaBOHAPY-
LIEHUH B cpepe MPpeANPUHUMATENILCKOM ¥ MIHOW SKOHOMUYECKOU



JesITeNIbHOCTH;

5) bopMupoBaHUE YBaKUTEIBHOTO OTHOIIEHUS K 3aKOHY U
cyay;

6) cOneNCTBYE CTAHOBJIEHUIO U PA3BUTHIO MIAPTHEPCKUX JIENIO-
BBIX OTHOIIIEHUH, (POPMHUPOBAHUIO OOBIYAEB W STHKU JIEIOBOTO
obopora.

Kpome Toro, kak BbITEKaeT U3 MPAKTUKU OCYILLECTBIEHHS KO-
HOMHUYECKOTO MPaBOCY/Iusl, 3aJaueil apOUTPaKHBIX CYJOB SIBJIsI-
€TCsl TAK)Ke 3alUTa B PABHOM CTEMEHM KaK YaCTHBIX, TaK U MyO-
JIMYHBIX TIPAB U UHTEPECOB.

Ha Beicmii Apoutpaxusiii Cyn P® Takske BO310KeHbI 3a/1a-
Yu:

u3yyarh U 0000IIaTh MPAKTUKY MPUMEHEHHS 3aKOHO/IATE b-
CTBa apOUTPAKHBIMU CYJJAMU;

JlaBaTh pa3bsCHEHHsI 110 BOMPOCaM CyAeOHOW TPAKTUKU;

MOATOTABJIMBATh MPEAJIOKEHHUS 110 COBEPIIEHCTBOBAHUIO 3a-
KOHOJIaTeJIbCTBA MIPY PeaTn3aliiy MpaBa 3aKOHOJATEIbHOM UHU-
[IUATUBBI;

BECTH CYJeOHYIO CTATUCTUKY U KOHTPOJIUPOBATH €€ BEICHUE
B HIKECTOSIIIUX Cy/1aX, OCYHIECTBIIATh Mephbl 10 00eCreYeHuIo
JesITeIbHOCTY apOUTPaXHBIX CY/IOB B 11€JIOM (B TOM YHCIIE B BO-
Ipocax MaTepraIbHO-TEXHMUECKOTO, KaIPOBOTrO 0OECTIeYeHHS 1
ap.).

OcHoBHas 3a/1a4a Cy/IONPOU3BOJICTBA B apOUTPAKHBIX CyAax
— 9TO 3alllUTa HAPYILLIEHHbIX WM OCHapUBaeMbIX IpaB B cepe
MPEANPUHUMATELCKON U THOM SKOHOMUYECKOU JESATENbHOCTH,



KOTOpasi pean3yercs B CyIeOHOM pelieHu .

Dynkyuy apOUTPAKHBIX CYJOB CIIEAYIOIIHE:

a) pa3pelleHue CIIOpOB, BO3HUKAOIIMX B c(pepe NpeArnpuHU-
MaTeIbCKOM M MHOM SKOHOMMYECKOU NEATENIbHOCTH, T. €. OCY-
IECTBJIEHUE SKOHOMUUYECKOTO MIPABOCYIUSI;

0) mpeaynpeskaeHre HapyIleHnd 3aKOHO/IaTeIhCTBA B 9KOHO-
MUYECKOU cepe;

B) COXpaHeHHe MPaBONopsIIKa U oOecrieueHre MpaBoBoil cTa-
ounpHOCcTH. Kpome obmumx ¢yHkimii Beicimii ApOutpaxHbii
Cyn P® B mume cBoero Bbiciiero cyaeOHoro oprana — [lneny-
Ma JIaeT pa3bsICHEHHs1 apOUTPaKHBIM CyAaM IO BOIIPOCAM IpH-
MEHEHHUS 3aKOHOJATEIbCTBA B SKOHOMHUYECKOHN cdepe B LesAX
€ro eIMHOOOPA3HOTO W MPAaBUJIBHOTO MpuMeHeHusl. [IpakTuye-
CKOe 3HaueHne noctaHosieHni [nenyma Briciero Apoutpak-
Horo Cyna P® cocTout B TOM, 4TO «3TO BBHIpAaOOTKA Ha OCHO-
BaHWM aHajM3a CylAeOHOW MPAKTUKU €IMHCTBEHHO MPaBUJIbHO-
IO TOJIKOBAHUSI MPUMEHSIEMOTO apOUTPAKHBIMU CyIaMH 3aKOHA
¥ OpraHmu3aius padoThl CYJOB B COOTBETCTBUH C BHIBEPEHHOH U
JOBEICHHOMU JI0 HUX COOTBETCTBYIOLIMM IOcTaHOBIeHUeM Ilie-
HyMa TO3UIHen».’

7 Cm. nocranoBenns IMnenyma BAC P®, npursatsie ¢ anpens 1992 r. mo HosAOps
2000 r. // CneuuanbHoe npuioxenue k Becruuky BAC P® k Ne 1, sausaps 2001 /
IMpenucnosue B.®. Skoenesa. — C. 7.



Tema 2. IIpeamer n
cUcTEMA apOUTPA’KHOIO
MPOIECCYAJbHOTO MMpaBa

§ 1. Illouarue u craagun
apONTpaKHOI0 Mmpolecca

Apoumpadsxichblii npoyecc — 3TO YCTaHOBJIEHHAs HOPMaMU ap-
OUTPaXHOTO MPOLIECCYATTBHOTO MpaBa (hopMa AeATeTbHOCTH ap-
OUTpaXHBIX CYJOB, HaIpaBJICHHAs Ha 3aIUTy OCIApUBAEMOrO
WJIA HAPYIIEHHOrO [paBa OpraHu3allui, TOCYJapCTBEHHbIX Opra-
HOB U I'paxJaH-NpealpuHUMaTesieil, a B cilydasx, IpeaycMOoT-
PEHHBIX 3aKOHOM, W TpakIaH, W TPEICTaBIseT COOOH orpe-
JEJIEHHYIO MTOCIIEJ0BATEIbHOCTD ITPOLIECCYAIbHBIX IEUCTBUM ap-
OUTPAXKHOTO CyAa U UHBIX YYACTHUKOB apOUTPaXHOTO CYAOMNPO-
M3BOJICTBA MPU PACCMOTPEHUU KOHKPETHOTO Aea.

B apbutpaskHOM mporiecce ¢y, JINIa, y9acTBYIOLINE B AeNe, 1
Jpyryue y4aCTHUKU MOT'YT COBEpIIATh TOJIbKO T€ JEUCTBUS, KOTO-
pble MPeIyCMOTPEeHbl apOUTPAKHBIMU TPOLIECCYaTbHBIMU HOP-
Mamu, T. €. AIIK P® u gpyrumu dpenepaibHbIMU 3aKOHAMU,
COZIEpXKaIIUMU TTPOIIeCCYaTbHble HOPMBL. ApPOUTpPaKHOMY CyIy,
CTOpPOHAM M JIPYTHIM YYaCTHUKAM TTpoliecca apOMTPaXKHBIM MTPO-



HECCYaIbHBIM 3aKOHOJATEILCTBOM, C OJIHOW CTOPOHBI, MPEIO-
CTaBJISIIOTCS TIPaBa, C APYToM — BO3JIATAIOTCSl 0OS3aHHOCTH, CO-
OTBETCTBYIOIIME UX MPOLIECCYATEHOMY MOJIOKEHUIO.

[Ipeomemom apOUTPaKHOTO MPOIIecca SBISAIOTCS SKOHOMUYE-
CKHWE CIOpbl U WHBIE JeJa, MOABEJOMCTBEHHbIE apOUTpPaKHBIM
CyaaM, a AEWCTBHS, KOTOpbIe COBEPIIAOTCS apOUTPaKHBIM CY-
JOM Y YYaCTHUKaMH apOMTPaKHOro Mpoliecca Mpu paccMoTpe-
HUM KOHKPETHOTO Jiefia, TI0 CBOEMY XapaKTepy SIBJISIOTCS MPO-
1IECCYaIbHBIMU JIEUCTBUSIMHU.

ApOuTpaxHBIi Mporecc — (popMaTM30BaHHBIN MPOIIECC, T. €.
BCE JICHCTBUSI YYACTHUKOB apOMTPAXHOIO MpoOliecca B pamMKax
MPOIIECCYaJIbHBIX OTHOIIIEHUI COBEPINAIOTCS B ONpeesIeHHON
npoueccyanvroi gpopme , ycranoiennoir AITIK P®. Ee cobmo-
JIEHUE HallpaBJIeHO Ha CBOEBPEMEHHOE PACCMOTPEHHE U pa3pe-
IIeHre apOUTPaKHBIM CYJIOM CIIOpa ¥ COOTBETCTBEHHO Ha Cy/e0-
HYIO 3alIUTYy HAPYIIEHHbIX WU OCMIAPUBAEMbIX MPAB.

JleATebHOCTh apOUTPAKHOTO CyAa MO0 PACCMOTPEHUIO U Pa3-
PELICHUIO MMOABEJOMCTBEHHBIX €MY CHOPOB OCYILIECTBIISIETCS B
OIpeJeJICHHOM MOC/IeJOBAaTEIbHOCTH, T. €. 10 CIAdUsim npouec-
ca. Kaxpnas cragusi oxBaTblBaeT cOOOW OMpENesIeHHYI0 COBO-
KYITHOCTb MPOIIECCYaTbHBIX JICHCTBUI, HATIPABJIEHHBIX HA IOCTH-
KEHHE CaMOCTOSTEJIHOW MPOLECCYAbHOW eI, Y BBINOIHSET
CBOIO MTPOLIECCYATBHYIO (DYHKIIHIO.

ApOUTpakHbI Mporiecc UMeeT 8ocemsb cmaouli (cxema 2):

Cxema 2. Craauu apouTpakKHOro nmpouecca.



I0Z0VAICHHE NPOH3B0OCTEA IO 8V, CY
1T BOTNIPOC O NPHHATH CEQBOID IaMABICHHS
OCTABIEHHH D23 IRMAEHHA, BOIRPAMIEHHH

Y MHCTAHIHHW TIPH MPOBEPKE
YH H ale/NMANHOHHON HHCTAE

- EPeCMOT] € TOR, BCTVITHRLITHY AKOHHY Y C]

BH! KPEIBLITHY ILCTEAM

3= CIIOIHEHHE BCTY BIIHX B ZAKOHHY K CHITY 1COHI KTORE ap-
IHTPEAHOTO cyIa (MCMOMHHTETBHOE NPOoH CTBRO)

1-5 cmadusi — BO30yXeHre Mpou3BoiCTBa N0 Aeny. Cyabs
Ha 3TOM CTa/IMM U3YYaeT MOCTYIHBIIEE UCKOBOE 3asIBJIEHUE, 3a-
SIBJICHHE W TPWIOKEHHbIE K HEMY JOKYMEHTBI, BBISICHSIET, ITOJIBE-



JOMCTBEHHO JIU JIeJI0 apOUTPaKHOMY CYy, COOJTIOfIeHa JIM TTO/I-
CYTHOCTb, HA/IJICKAIIUM JIU JIMIIOM MOJAIMMCAHO UCKOBOE 3asiBJe-
HUe, OTIaueHa JIM B YCTAHOBJICHHOM TOPsIIKE U pa3Mepe rocro-
UIMHA, COOPMYIUPOBAHBI T TPEOOBAHUS K KAXKJJOMY U3 OTBET-
YUKOB, UMEIOTCS JIM CCHUIKMA HA 3aKOHBI, MPUJIOKEHBI JIU K HC-
KOBOMY 3asIBJICHUIO, 3asIBJIEHUI0 HEOOXOMUMbIe TOKyMeHThl. Ha
9TON CTaJUU Cy/bsl €AVUHOIUYHO B TMSTUJHEBHBI CPOK CO AHS
TIOCTYTIJIGHU I UICKOBOTO 3asIBJICHHUsI B apOMTPaKHBIN Cy/I AOJIKEH
PEIIUTh BOIIPOC O MPUHATUUA UCKOBOT'O 3asIBJICHUS K IMPOU3BO/I-
CTBY, O YeM BBIHOCUTCSI OIpE/IeIEHUE O MPUHSITUU JIeNa K MPO-
U3BOJICTBY, KOTOPBIM BO30Y:KAaeTCsl TPOM3BOCTBO MO Aeny (CT.
127 AIIK P®). [Ipyn Hanuuuu OCHOBAHUU CyIbsl €JUHOIMYHO
MOXET OCTaBHUTh MCKOBOE 3asiBJicHUe Oe3 IBWKEHUS U YCTaHO-
BUTh CPOK J|J1s1 yCTPAaHEeHH s HEJOCTATKOB, a B CJIy4ae UX HeyCTpa-
HEHMS, a TakKe IO JPYTMM OCHOBAHHSM, MPETyCMOTPEHHBIM
AIIK P®, Bo3Bpatuth uckoBoe 3asBieHue (cr. 128—129 AIIK
POD).

2-5 cmadusi — NIOATOTOBKA MAaTepuasoB Aejla K paccMoTpe-
HUI0 B cygeOHoM 3aceganud. Cyd B IIesIX MOATOTOBKM Jiena
K pacCMOTpPEHHIO B CylIeOHOM 3ace/laHUM IO CYIIECTBY MPOBO-
qut npegycMmotpenHbie AIIK P® noaroroBuresbHble JeCTBUS
— MPOBOAUT CO CTOPOHAMU COOecedo8arue N npedeapumenbHoe
cyoebnoe 3acedanue (ct. 135, 136 AIIK P®). Llens sToii ctaguu
COCTOUT B TOM, 4TOOBI 0OECIIEUNTh MPABUIBHOE M CBOEBPEMEH-
HOE pacCMOTpPEHHE M pa3pellieHue jiela apOUTPaKHBIM CYJIOM B
cyneoHoM 3aceqanun. Cyfbsi, IOCUUTAB JIEJIO TOATOTOBJIEHHBIM,



B TIOCJIEYIOIIeM Ha3HavyaeT cyneOHoe pa30MpaTebCTBO MO CY-
LIECTBY CHOPA.

3-5 cmadusi (OCHOBHAST) — HETIOCPE/ICTBEHHO CynieOHOe pa3ou-
paresibcTBO. OCHOBHOM OHA CUMTAETCS MOTOMY, UTO B HEM pac-
CMaTpUBAETCSl U Pa3pEIIAETCs CIOP IO CYIIECTBY B MEPBOM UH-
CTaHIINH, BBIHOCUTCS pelieHre, KOTOPbIM JINOO YIOBIETBOPSIIOT-
cs1 3asiBJIeHHbIE TpeOOBaHUS, TMOO B VX YIOBJIETBOPEHUN OTKa-
3biBaeTcs. OHAKO ¢yl B ciy4dasix, ycraHoBieHHbIX AIIK P®,
MOXET IMPEKPATUTh TPOU3BOICTBO MO AEJTY UM OCTABUTh UCK O€3
paccmotpenust. [TporeccyanbpHoi (hopmMol pa3douparesbeTBa Jae-
Ja SIBJISIETCs cydeOHoe 3acedanue apouTpaxkHoro cyaa (cr. 137
AIIK P®D).

4-5 cmadusi — IpoBEpKa 3aKOHHOCTH U OOOCHOBAHHOCTHU pe-
LIIEHUH U ONIPEIESICHUH, ITPUHATHIX CYIOM IIEPBOM MHCTaHIIA 1
HE BCTYNUBUIMX B 3aKOHHYIO CHJIY, CY/IOM amneJUIIMOHHON MH-
CTaHIMMU, T. €. IPOU3BOACTBO B CY/IE aANEJIALIMOHHON MHCTAHLIMU
(ct. 257—272 AIIK PO®).

5-5 cmaoust — MpoBepKa 3aKOHHOCTH CyA€OHBIX aKTOB, MPHU-
HSATBIX CYAOM IEPBOil U aneJUISILIMOHHOW MHCTAHIIUIA U BCTYIHB-
IIMX B 3aKOHHYIO CHJTy, CyJOM KacCallMOHHOW MHCTAHILIWY, T. €.
MIPOU3BOJICTBO B Cy/l€ KacCallMOHHOM MHCTaHIuu (cT. 273—291
AIIK P®).

6-51 cmaoust — poBepKa 3aKOHHOCTH CYAEOHBIX aKTOB, MPHU-
HATBHIX CYAAMU TPEX MHCTAHLIMM U BCTYNMBILIMX B 3aKOHHYIO CH-
7y, B mopsiake Hajazopa Beiciimm Apoutpaxuabiv Cymnom PO,
T. €. MPOU3BOJACTBO B mopsake Haazopa (cr. 292—308 AIIK



PO).

7-5 cmaousi — NepecMOTP BCTYNHBIIKX B 3aKOHHYIO CUJTY CY-
JeOHBIX aKTOB apOMTPaKHBIX CYJIOB [0 BHOBb OTKPHIBIIUMCS 00-
crositenibetBaM (cT. 309—317 AIIK P®D).

8- cmadusi — VCTIOTHEHWE BCTYIUBILETO B 3aKOHHYIO CHITY
CyaeOHOro aKTa apOUTPaXHOTO CY/a, T. €. UCTIOJTHUTETLHOE TIPO-
u3BoaCTBO (cT. 318—332 AIIK P®, denepanbubiii 3akoH «O0
UCTIOJTHUTESIbHOM TTPOM3BOJICTBE ).



§ 2. IloHsaTHE U IpeaMeT apOUTPA’KHOTI0
npoieccyajbLHOro npasa

Apbumpadicroe npoueccyanbioe npago — 3T0 COBOKYITHOCTb
IIPABOBBIX HOPM, PETYIUPYIOIIUX OPraHU3aLMI0, KOMIIETEHIHIO,
HOPAJIOK AeATeIbHOCTY apOUTpaxHbIX cynoB Poccuiickoit depe-
paluM ¥ MOPSAJOK pacCMOTPEHUSI SKOHOMUYECKUX CHOPOB, OT-
HECEHHBIX K KOMIIETEHINH apOUTPaKHBIX CYJIOB.

B HOpMax apOMTpa)kHOTO MPOLECCYAJBHOIO MpaBa pean3y-
ercst Mexanu3m CcyneOHOH 3alUThl HApYIIEHHBIX WX OCTlapyBa-
eMbIX IPaB M 3aKOHHBIX MHTEPECOB CYOBEKTOB IpaBa B cepe
IIPEJIPUHUMATEIBCKON JEATEIBHOCTA U MTHOM SKOHOMUYECKOU
aeareabHOCTU. I1py 3TOM HOpMBI apOUTPAXXHOTO MPOLECCYaTb-
HOTO MpaBa MU3y4yaloTcsl ¢ YYETOM CIIOXKHUBIIEICS apOUTpaKHOM
NPaKTUKH, T. €. C YIETOM CYJEOHBIX TOJKOBAaHMI HOPM apOWT-
PaXKHOTO IPOLIECCYAJIBHOTO IpaBa.

ITo cBoemy xapakTepy apOUTpaskHOE MPOLIECCyaTbHOE ITPABO
OTHOCHUTCSL K OTpaciisiM MyOJMYHOro Ipasa, MOCKOJIbKY Mpeoo-
Jafaoiiee KOMMYecTBO HOpM apOUTPaKHOTO Mpolecca, MpHH-
[WITUATIBHO PEryIMPYIONIMX CAMH OCHOBBI apOMTPaXHOTO IPO-
LlecCa U OCHOBHBIE €TO MHCTUTYTHI B c(pepe MpOLECCYATbHbIX
OTHOIIIEHUH, HOCUT MMIIEPaTUBHBIM XapakTep (T. €. Xapakrep
BJIACTHBIX MPEINHMCAHUI, YCTAHOBJICHHBIX MyOJINYHON BIACTHIO
— TOCYIapPCTBOM U COOTBETCTBEHHO PErylvpYIONIMXCs MyOInd-
HO-TIPaBOBbIM MeToAoM). OfIHaKO IpH 3TOM B HOpMax apOuT-



PaXXHOT'O MPOIIECCYAILHOTO MPaBa COAEPKATCS TAKKE IEMEHTHI
YaCTHOIPABOBOTO PETYJIMPOBAHUS, OTPAKAIONINAE AUCTIO3UTUB-
HbIe (JIO3BOJIUTEINIBHBIE ) HAYaJ1a, 0COOEHHO OTHOCUTEJIHHO peaslu-
3allMM YYaCTHUKaMHU apOMTPaKHOTO MPOIIecca MpoIecCyatbHbIX
NpaB, MO3BOJISIONIMX, HAITPUMEP, U3MEHUTD CIIOPSIIUM CYyObeK-
TaM TpaBa OOIIYI0 W aJbTEPHATUBHYIO MOACYTHOCTD, 3aKTIOUHB
COOTBETCTBYIOIIEe CoriameHne (T. €. YCTAHOBUThH JOTOBOPHYIO
TIOJICY/THOCTB ), TIepe/iaTh PACCMOTPEHHE CIiopa He TOCy1apCTBeH-
HOMY, a TPETEHUCKOMY Cy/1y, 3aKJTIOUYMTh MUPOBOE COTJIAIIICHHE U
zp.

Tem He MeHee, HeCMOTPSI Ha CJIOXKHBIN KOMIUIEKCHBIN COCTaB,
BKJTIOYAIOIIUI B ceOe 7IeMEeHThI MyOJIMYHO-TTPABOBOTO M YacT-
HOMPABOBOTO PEryJMPOBaHUs, apOUTPAKHOE IMPOIECCyaTbHOE
NIPaBO XapaKTEepU3YyeTcsl B MEPBYIO OYepeb BIACTHOW JEsTeNb-
HOCTBIO Cy/Ia KaK TOCYAapCTBEHHOTO OpraHa, a TakXke MPUHY/IH-
TEJIbHOCTBIO UCTIONIHEHU I BCTYITUBIIINX B 3aKOHHYIO CUJTY Cyle0-
HBIX aKTOB, YTO caMoO MO ce0e yxke IMpelornpeesieT B OCHOB-
HOM IyOJIMYHBIN XapakTep B3aUMOOTHOIIEHHH B cepe mporiec-
CyaJIbHBIX OTHOIIICHUH.

[Ipeomemom apoumpax;cHozo npoueccyanbHozo npasa sBis-
I0TCsI HETIOCPEJICTBEHHO TPOLIECCYallbHbIe JISHCTBUs apOUTpaK-
HOTO Cy/ia TPH OCYIIECTBICHUH MPABOCYIMs, CYOBEKTOB MpaBa
(3aMHTEpEeCOBaHHBIX JIVII), OOPATUBIIUXCS B apOMTPaXHBII Cy/
3a 3allUTOM CBOETro HApYIIEHHOTO MJIM OCIaprBaeMOro Ipasa,
1paBa U 00SI3aHHOCTH YYaCTHUKOB apOMTPaXHOTO IpoIIecca, uxX
TMIOJIO)KEHHUE, YCIIOBHE U TTOPSIIOK BO30OYXKIEHUS U PACCMOTPEHUS



Jena, TOPSIOK MPUHSTHS PellleHns] CyJa U MOPsIOK ero ooxa-
JIOBAHMS B CY/bI BBIIIECTOSIIIIAX WHCTAHIIVIA, a TaKKe WCIOIHE-
HUE pelIeHrui apOuTpaxHOTO Cy/a.

Tpeteiickuii cyl1, Kak HETOCYJApPCTBEHHbII OpraH, UMeeT 3Ha-
YeHue aJIbTePHATUBHOM MO OTHOIIEHHIO K apOUTPaKHBIM CyIaM
(popmbI paszpenieHus cropoB B cepe npeanpUHUMATENBCKOU U
WHOM 9KOHOMUYECKOH AesaTenbHocTU. [loatomy mpeamerom ap-
OUTPAXKHOTO MPOLECCYAILHOTO MpaBa SIBJISIOTCS TaKKe HOPMBI,
PeryaupyIole OpraHu3alvio U JEATeIbHOCTh TPETEHCKUX CY-
JIOB.

Cucmema apOUTPAKHOTO MPOIIECCYaTBHOIO MpaBa — TO CO-
BOKYITHOCTb ITPABOBBIX HOPM, MPEICTABJISIONIUX COOON CTPYKTY-
Py, COCTaB MIHCTUTYTOB X HOPM B OIpe/IeJIeHHOM MOCIIEI0BATE b~
HoCTU. TpaIMIIMOHHO cHCTeMa apOUTPAKHOTO MPOIECCYATLHOTO
MpaBa COCTOUT U3 OOIIel U 0COOEHHON YacTei.

Hopwmbl, umeroniiue perynvpyioliee 3Ha4eHue 1Sl BCero ap-
OUTPAXHOTO MPOIIECCA, COCTABIISIIOT €T0 0OUYI0 YACHb, A HOP-
MBI, PETYJIUPYIOIINE OTAEIbHbIE CTAJAUU MTPOLECCA, — OCOOEHHYIO
uacme.

K obweri uacmu oTHOCSATCA UHCTUTYTHI M HOPMBI, PETYIUPY-
IOIIHe BOTIPOCHI:

OpraHu3anysi, CTpyKTypa, 3a1a4u 1 (PyHKIIMUA apOUTPaKHBIX
CY/IOB;

1EJM U TIPUHIIMITBI apOUTPAXKHOTO TPOIIECCca;

TIO/IBEZIOMCTBEHHOCTD U TIOJICY/THOCTb;

KPYT CYOBEKTOB apOMTPaKHOTO MPOLECCYaJbHOTO IMpaBa M



HOPMBI O JIAIAX, yYACTBYIOLIUX B JEJe;
HPEACTAaBUTENHCTBO B apOUTPAXKHOM ITPOLIECCe;
JI0Ka3aTeJIbCTBA M JI0KA3bIBAaHHUE;
obecrieynTelbHbIe Mephl B apOUTPaXHOM IMPOLIECCe;
HPUOCTAHOBJICHHE TPOU3BO/CTBA T10 [Ty
HpeKpalieHne POU3BOJICTBA TI0 eIy,

OCTaBJIeHUE MCKa 0e3 pacCMOTPEHHST;

Cy/ieOHbIe PACXO[IbI;

HPOIIeCCYaTbHbIe CPOKH;

cyaeOHble Tpabl.

HopMmsl ocobennoii uacmu perynipyior:

HOPSIIOK BO30OYKICHHMSI Jiefia B apOUTPaKHOM CyIIe;

HOATOTOBKY Jle/ia K pACCMOTPEHHIO B CY[IeOHOM 3aceJaHuy;

HPOU3BOJICTBO B CyJie IEPBOM MHCTAHIIMK M pa3pelleHue CIio-
POB B MOPSIIKE UCKOBOTO, 0COOO0T0, aIMUHICTPATUBHOTO ITPOU3-
BOJICTB;

HPOBEPKY pellieHui apOUTPaKHBIX CYIOB, He BCTYIHUBIINX B
3aKOHHYIO CHITY, B CYJI€ alreUIIIOHHON WHCTaHIVY;

MPOBEPKY pellieHuid apOMTPaXHBIX CYJ0B, BCTYIMBIIINX B 3a-
KOHHYIO CHJIY, B Cy/Ie KaCCAIIMOHHOM MHCTAHIINH;

HepecMOTpP BCTYIMMBIIUX B 3aKOHHYIO CHITy pellieHuil apOouT-
PaXXHBIX CYJIOB B TIOpsijike Ha3opa Beiciimm ApourpaxabiM Cy-
noM P® ¥ 110 BHOBb OTKPBIBIIUMCST OOCTOSITE/IbCTBAM;

UCIIONIHEHHE CYIeOHBIX aKTOB.



§ 3. UcTouHMKHN apOUTPaKHOTO
NpoueccyajJbHOro npaBa

Hcmounuxamu apOUTPakKHOTO MPOIECCYaTbHOTO MpaBa SBJIsI-
I0TCS HOPMaTUBHBIE IIPABOBBIE AKTHI, COAEPKAIINE HOPMBI, PETY-
JIMPYIOUIYE OTHOIIEHUS B JAaHHOW OTpaciy IpaBa.

Cornacno n. «o» ct. 71 Koncruryiuu P® cynoycrpoiicTBo
U apOUTpPaXHOE MPOLIECCYyaTbHOE 3aKOHOATETIbCTBO OTHECEHO
K UCKJIIouuTeibHOMY BeieHuto Poccuiickont ®eneparyn. Coot-
BETCTBEHHO OpraHbl cyOobekToB Poccuiickoit denepanuu, opra-
HBl MECTHOTO CaMOYTIPaBJIEHNs] HE BIPABE OCYILECTBJIATH Ipa-
BOBOE PETyJIMPOBaHUE apOUTPaKHOTO MPOIIecca.

Yacts 2 cr. 3 AIIK P® P® onpenenser riaBHble ICTOYHUKT
apOUTPaXHOTO MPOLECCYATIbHOIO MpaBa, MPX STOM HEOOXOJMMO
OTMETHUTB, 4TO JaHHasA HopMa AIIK P® ycranasnmBaer, 4yTo no-
PSIIOK CYAOTPOM3BOACTBA B apOMTPAKHBIX CYAaX OCYIIECTBIIS-
ercs Tobko KoHcTutynmen, dgeaepalbHbIMU KOHCTUTYLIMOHHBI-
Mu 3akoHamu, caMuM AIIK P® 1 npuHATHIMYA B COOTBETCTBUU C
HUMM UHBIMU (peJepaIbHbIMU 3aKOHAMM, a TaKkKe MEXTyHapoa-
HeIMU JtoroBopaMu Poccnn. COOTBETCTBEHHO MHbBIE HOPMATHB-
HBbIE [TPABOBbIE AKThl HE MOTYT PETYJIMPOBATh MOPSA0K CYIOIpPO-
U3BOJICTBA B apOUTPaKHBIX CyJaX.

K ncrounmkam apOMTpakHOrO MPOLIECCYaIbHOTO IpaBa OTHO-
catca (cxema 3):



1) Koncmumyuyusi Poccuiickoti @edepayuu® (OCHOBHOU 3a-
KOH), B KOTOpPOW 3aKpervieH psiji MPUHIUIUAIBHBIX MOJIOKE-
HU, UIMEIOIIIMX OCHOBOIIOJIAraoIee 3Ha4eHue 1J1s1 apOUTpakKHO-
ro npoiiecca. Koncrurynus P® onpenensier, kem oCyIecTBIsi-
€TCs ITPaBOCYIUE, B TOM YKCJIE OIPEIEIEHO, YTO SKOHOMUUECKOe
MIPABOCY/IE OCYIIECTBIISACTCS apOUTPAKHBIMY CYJJAMU; TTOPSIIOK
00pa30BaHMsI OPraHOB, OCYIIECTBIISIONIUX CYICOHYIO BIIACTh, UX
TMOJIOKEHUE B CUCTEME BJIACTHBIX TOCY/IAPCTBEHHBIX OpraHoB P®;
OCHOBHBIE NMPUHIIMITEI MipaBocyaus (cT. 19, 20, 47, 50, 51, 118,
123, 128). Koncturymmsi P® rapantupyer cyneOHyIO 3amury
npaB U CBOOOJ U BO3MOXKXHOCTh OOKAJIOBaHUSI B CyJ PEIICHUI
U JeWcTBU (Oe31eCTBUS) OpraHOB TOCYIAPCTBEHHOM BJIACTH,
OPraHoOB MECTHOTO CaMOYIIPaBJIEHU 1, OOIIIECTBEHHBIX OObEeINHE-
HHUI U TOJKHOCTHBIX JIHII (CT. 46);

Cxema 3. UcTouHnku apOMTPa’KHOr0 NpoueccyaIbHO-
ro npasa.

8 Cm.: Poccuiickas razeta. — No 237, 25 nexadps 1993.



Tiasuste ucmounusu:

1) Konerutyuua Pd;

2) enepansHble KOHCTHTYIHOHHEIE 3AKOHE W (ielepainHble
AKOHEL

3) MeXIyHApOAHEE Aororopkl P o BonpocaM apoHTpaxHO-
ro npotecea

Aonoanumeasiste ucmMoMHIKN

CyneGuast npakTHKa B hopuMe:

1) nocTanorneHuit M onpeleneHiid KonetutyuuonHoro Cyaa Pdy;,

2) noctavonneHuit [Tnenymon Beiciero ApduTpaxtoro Cyaa Pdb
[0 BONPOCaM cy1e0H0H NPAKTHEM;

3) peennit Erponeiickoro Cya no npapaM 4e1oneka

2) ¢pedepanvhvle KOHCMUMYYUOHHBLE 3AKOHbL U (hedepanvHble
3aKOHbI, KOMOopvle SIBISIOTCS OCHOBHBIMM HOPMATHMBHBIMU aK-
TaMH, PEryIUpYIOIIUMUA OPraHU3allIo, KOMIETEHIIMIO U MOps-
JOK JIesITeJIbHOCTH apOuTpakHbIX cynoB. K HUM oTHOCsTCS (be-
JepajibHble KOHCTUTYIIMOHHBIE 3aKoHbl «O cyneOHOW crcTeMe
Poccuiickoii @eneparnyn»°® (3akpervieHa cynedHas cucrema Poc-
cuiickoil deepaliii, OCHOBHOE Ha3HAYEHUE CYJIOB U UX 3a/1a-
un), «O0 apouTpaxHeix cygax B Poccuiickont ®eneparm» 10 (3a-
KperuieHa cuctema apOuTpakHbIX cynoB B Poccuiickoit denepa-
1IU1, OCHOBHBIE TTPUHIIUIIBI UX JESATETbHOCTH, TOJTHOMOYMS U TO-
PSIIOK 00pa30BaHUS U JIEATETBHOCTh apOUTPAXKHBIX CYJIOB Pa3-

YC3Pd.-1997. -~ No 1. - Cr. 1.
10C3 P, — 1995. — Ne 18. — Cr. 1589.



JIMYHOTO YPOBHSI, OPTaHM3AIMOHHOE OOEeCIieYeHue AesTeIbHO-
CTH apOUTPAXKHBIX CYJOB, 00SI3aTEILHOCTD CyIeOHBIX aKTOB ap-
OUTPAXKHBIX CYIIOB).

W3 denepasibHbIX 3aKOHOB OCHOBHBIM SIBJISIETCSI ApOUTpaX-
HBII TIporiecCyalibHbI KofeKe PO !, KOTOpbIi COIEPKUT COBO-
KYITHOCTh HOPM, JIETJIbHO PETYJIMPYIOIINX BECh apOUTPaKHBIA
IPOLIECC, MOPSA0K CYJOIPOU3BOACTBA 110 SKOHOMUUYECKUM CII0-
pam, MoaBeIOMCTBeHHBIM apOuTpaxHbiM cygam. AITK P® pe-
[JIAMEHTUPYET KaK JesITeJIbHOCTh apOUTPAKHOTO CyJa MpU OCy-
IIECTBJICHUM MTPABOCYIHS, TAK U APYTUX YUYACTHUKOB apOUTpaK-
HOTO Ipolecca.

denepanbHbIil 3aKoH «O0 apOUTpaKHBIX 3aceaaTessax» 2 co-
JEepPKUT HOPMBI, OTIPEIeIISIONIMe TOPSIIOK MPUBJIEYSHUs] K pac-
CMOTPEHHIO Jie1a B apOMTPaXHOM CyJie apOMTpakHBIX 3ace/iare-
JIel, yCTaHaBIMBaeT TPeOOBAHUS, KOTOPBIE K HUM MPEAbSIBIISIOT-
cs1, CPOK TMOJTHOMOUME apOUTPaKHBIX 3aceareneil.

3akoH P® «O craryce cyneii B Poccuiickoit ®enepanmm» '3
yCTaHABJIMBAET TPeOOBAHUS, IPEIbSIBISEMbIC K CYAbe, MTOPSIIOK
Ha3Ha4YeHUs1 Cy/iei apOUTPpaXKHBIX CYJI0B U ITPEKpallleHre uX MoJ-
HOMOYMIA, CPOK MX TMOJHOMOYMIA, TapaHTUU UX HE3aBUCUMOCTU
Y OTBETCTBEHHOCTH.

®enepasibHbid 3aKOH «O Tperterckux cynax B Poccuiickon

' C3 Pd. - 2002. — No 30. — Cr. 3012.
123 Pd. - 2001. — No 23. — Cr. 2288.
B om.: Benomoctn CHJI 1 BC P®. — 1992. — Ne 30. — Cr. 1792.



deneparyn» 4 conepKUT HOPMBI, B KOTOPBIX 3aKPETUIEHO Tpe-
TEeWCKoe pa30MpaTesIbCTBO KaK CHOCOO pa3perieHus: rpaxk/IaH-
CKO-TIPaBOBBIX CIIOPOB MPHU HAJTUYMM COMJIALIEHUsI 00 9TOM CTO-
POH, MOPSIOK PACCMOTPEHUS JaHHBIX CIIOPOB B TPETEUCKOM CY-
1€, TOPSAJOK MPUHYIUTEIBHOTO UCTIONHEHUS] PELEHUsT TPeTe-
CKOTIO CyJa.

denepanbhblii 3ak0H «O  HECOCTOATEBHOCTH  (OaHKPOT-
CTBE)»!> COEpPAKUT MPOIECCyaIbHble HOPMBI, PEryJIupyloiiye
HIOPSIJIOK TIPEebsIBIICHUs] TPEOOBAHUN KPEJUTOPOB K JIOJDKHUKY
M MIX yU€eTa B peecTpe TpeOOBaHHUI KPEIUTOPOB, IPOIIETY Pbl BBE-
JeHus1 HaOMo/IeH!sI, BHEIIHETO yIpaBJIeH! s, IOPSJOK MpU3Ha-
HUS JIOJDKHMKA OaHKPOTOM, Ha3HAUYEHMsl apOUMTpPaXHBIX YIIpaB-
JISTIONUX W PACCMOTPEHUS Kano0 KPeIuTOPOB.

B ®enepanbHom 3akoHe «OO WCIOTHUTEIBHOM MPOU3BOMI-
CTBe» !¢ 3aKperieHsl HOPMBI, PEerYIMPYIOIIUe TOPSIOK UCTIOHE-
HUSI CyAeOHBIX aKTOB, OOpallleHHs] B3bICKAHWs HA MMYIIECTBO
JOJKHUKA W €ro peajim3alliy, MOPSJOK MPUOCTAHOBJIEHUS U
IIPEKPALLEHN S UCTIOJTHUTEIBHOIO IIPOM3BOJICTBA.

HcToYHMKOM apOUTPaskHOTO MPOLIECCYaIbHOTO MpaBa MOTYT
CIIyKUTb U UHBIE (pe/iepaIbHbIE 3aKOHBI, OJHAKO OHU HE JTOKHBI
nporuBopednTsb nonoxeHusam AIIK P®. B cinyyae npotuBope-
YK npuopuTeT UMeET HopMbl KoHctutynnu PO, Beimeykasan-
HBIX (pe/IepaIbHBIX KOHCTUTYLIMOHHBIX 3aKOHOB U AIIK P®;

14 C3 P®. — 2002. — Ne 30. — Ct. 3019.
15 C3 Pd. - 2002. — No 43. — Cr. 4190.
16 C3 PO, — 1997. — Ne 30. — Cr. 3591.



3) medxcoynapoonvle 0ozo6oper Poccuiickoit Penepanuu 1o
BOIPOCAM apOUTPaKHOTO Tporiecca, B yactHoctu CoraiieHne
crpan CHI" «O nopsiake pa3peleHus criopoB, CBI3aHHBIX C OCY-
IIECTBJIEHUEM XO3SIICTBEHHOM jesTesbHocTh» (Kues, 20 mapra
1992 r.)"", EBpornieiickasi KOHBEHIIMs O 3alliuTe TIpaB yejioBeKa 1
ocHOBHBIX cBoOON (Pum, 4 Hos16ps 1950 1.);!8

4) cyoebnas npaxmuka B (popme MOCTAHOBJICHUN U OIpe/e-
nenuit Koncruryimmonnoro Cyna P®, nocranosnenuin [lieny-
MoB Beiciiiero Apourpaxuoro Cyna PP no Bonpocam rpumveHe-
HUS 3aKOHOJIATEJIbCTBA, a Takke pemieHnit EBponerickoro Cyna
10 [IPaBaM YeJIOBEKA SIBJISIETCS OONOAHUMENbHBIM UCHIOUHUKOM
apOUTPaKHOTO MpolieccyanbHoro npapa. CyneOHasi IpakTHUKA B
yKa3aHHbIX (hpOpMax MMEET He TOJIbKO MPaBONPUMEHUTEIBHOE,
HO 1 0c0o00e MpaBooOpasyoiliee 3HAYCHNUE, T. €. 3HAYCHUE UCTOY-
HUKa MPABOBOTO PEryJupOBaHUs. DTO BBHITEKAET HE TOJIBKO U3
MIPABOBOI'O COAEPKaHUsI YKa3aHHBIX (hOpM CyAeOHOM MPAKTUKH,
HO B MIEPBYIO OYepe/lb U3 UX 3aKOHONATEIbHOTO 3aKPEIUICHUs B
Ka4yeCTBe TaKOBBIX. !

CornacHo PenepajibHOMy KOHCTUTYIIMIOHHOMY 3akoHY «O
KoncrurymmmonHom Cyae Poccwuiickoit ®enepanmn» 2 Koncmu-
myuuontsli Cyo P® nipoBepsieT HOPMbI 3aKOHOB Ha UX COOTBET-

7 Cm.: Nngopmanmonnslii BectHUk Coerta I1aB rocyaapcts 1 CoBerTa I71aB [IpaBU-
tenabeTB CHIT «CopnpyskectBo». — 1992, — Ne 4.

18 C3 P®. —2001. —=Ne 2. — Cr. 163.

¥ cm. nionpodnee: Pozooicun H. A. CyneOHast IpaKTUKa U ee poJib B IIPABOBOM pe-
T'yJIMPOBaHUU MIPEAIPUHUMATENBCKON AeATenbHocTd. — M.: Bontepe Kiysep, 2004.

20 C3 Pd. — 1994, —Ne 13. — Cr. 1447.



crBre KoHCTUTY1IMU, OCYIIECTBIIsIS1 KOHCTUTYLIMOHHOE UCTOJIKO-
BaHUE HOPM IPOBEPSIEMBIX 3aKOHOB. AKTHI WJIM OT/EIbHBIE MX
TIOJIOKEHU S, TIPU3HAHHBIE HEKOHCTUTYIIMOHHBIMU, yTPAuUBaIOT
Culy; MpU3HaHHble He cooTBeTcTByOIIMMU KoHcturyium PO
HE BCTYMNUBIIIME B CHITY MEKAyHapOIHbIe J0roBophl Poccuiickoi
denepannu He NOAJIEKAT BBEACHUIO B ACVICTBUE WM IPUMEHE-
HU10. PelieHus cyoB M MHBIX OPraHOB, OCHOBaHHbIE HA aKTax,
MPU3HAHHBIX HEKOHCTUTYIIMOHHBIMU, HE MOJIJIEKAT UCTIOTHEHUIO
Y JIOJUKHBI OBITh ITEPECMOTPEHBI B YCTAaHOBJICHHBIX (heiepaibHbIM
3aKOHOM city4dasix (4. 3 ct. 79).

KOpunnueckas cuna pemennii Koncturyimonnoro Cyna PO
XapaKTepu3yeTcsl TeM, YTO OHM 0OsI3aTeJIbHbI Ha BCEM TeppPUTO-
pun Poccuiickoit @epepariuu U1l BCeX MpeACTaBUTEIbHBIX, HC-
TIOJIHUTEJIBHBIX U CYAeOHBIX OPraHOB rOCYJapCTBEHHON BJIACTH,
OpPraHOB MECTHOTO CaMOYIpaBJIeHH S, TPEANPUSITUNA, yUpeKae-
HUH, OpraHu3alvi, TpaxaaH U X o0beauHeHn! (CT. 6).

TonkoBanue Koncruryuuu P®, nannoe KoHCTUTYIIMOHHBIM
Cynom PO, sBinsieTcst opuImaabHBIM U 00sI3aTeTbHBIM TS BCEX
NIPEe/ICTABUTEIIbHBIX, UCTIOTHUTENILHBIX U CY/IeOHBIX OPraHOB T'0-
CYIapCTBEHHOW BJIACTH, OPraHOB MECTHOIO CAMOYIIPaBJICHMUS,
NpEeINpUsTUIA, YUPEKICHUN, OPraHU3alMi, JOIKHOCTHBIX JIMII,
rpaxjian u ux oowbeaquaenuit (cr. 106).

[IpetieieHTHOE 3HAUEeHWE MMeeT U MpaBoBas nosuius Kon-
crutynmonHoro Cyna P®, nonoxeHHass B 000CHOBaHME TTPUHU-
MaeMbIX peuieHui, nockonbKy Koncrurynmonnsiii Cyn PO pe-
IaeT UCKJIIOUUTENIbHO BOMPOCH MpaBa U COOTBETCTBEHHO AaeT



KOHCTUTYILIMOHHO-ITPABOBOI aHAJIM3 MPOBEPSIEMON HOPME, BbI-
padatbiBasi IPU STOM OIpe/Ie/ICHHBIE TTPABOBbIE TOIXO/BI (ITpa-
BOBBIE MO3UIIMK) ITPU OLIEHKE HOPMBI 3aKOHA Ha €€ COOTBETCTBUE
uiu HecootBeTcTBUe KoHctutynuu PO.

Takum oOpazom, nocraHoBneHus KoncrurynmonHoro Cyna
P® (ecnv oHM MPU3HAIOT HEKOHCTUTYLIMOHHBIMA HOPMBI 3aKO-
HOB) U onpeaeneHuss Koucrurynuonnoro Cyna P® (ecnu oHu
Jake OTKa3bIBAIOT B PACCMOTPEHHMM OOpAIlleHUsl 3asBUTENS 1O
CYLLIECTBY, HO COZIEpKAT KOHCTUTYLIMOHHOE UCTOJIKOBAHUE HOPM
JEUCTBYIOIIMX 3aKOHOB) Y COIEpPKAIMECS B HUX MPABOBbIE MO-
3ULIMU SBJISIIOTCS] 00S3aTENIbHBIMU B MIPABONPUMEHUTETBHOM Je-
SITEJIBHOCTH JIJIs1 BCEX TOCYHapPCTBEHHBIX OPraHOB M JIOJIKHOCT-
HBIX JIMII, HOCST BCEOOINIA, HOPMATUBHBIA XapaKTep, MTOCKOJIb-
Ky [PU3HAHHAS] HEKOHCTUTYIIMOHHOW HOpMa 3aKOHA YTPAYMBAET
CUIIy, @ TIPELIeICHT KOHCTUTYIIMOHHOTO TOJIKOBAaHUSI HOPM JIeu-
CTBYIOIIIMX 3aKOHOB sIBJISIETCSI 0OsI3aTe/IbHBIM 11 CY/IOB, TaK
KaK B IIPaBONPUMEHUTEIBHOM IeSITeJIbHOCTH JJOJKHO 00ECTIeH-
BAThCSI KOHCTUTYLMOHHOE MCTOJIKOBAHME MOMJIEKAIIMX MTPUME-
HEHUIO HOPM U CY/Ibl HE BIIpaBe MPpUAaBaTh pACCMOTPEHHBIM HOP-
MaM 3HAYEHUE, PACXOISIIEECs C UX KOHCTUTYIITMOHHO-TIPABOBbIM
cMbiciioM (cT. 74, 79).

Pemennsa Koncrurynnonnoro Cyna P® aBisoTcs 1ononHu-
TEJIbHBIM MCTOYHMKOM IIpaBa MO OTHOIIEHUI0 K KoHcTuTynuu
P®, apnsionielicss HOpMAaTUBHBIM aKTOM TPSIMOTO JICWCTBUS, B
CBSI3U C TEM, UTO UX PETYJATUBHOE 3HAYEHHE UMEET MECTO TOJIb-
KO B TOM CJTy4ae, KOrga HEBO3MOKHO MTPSIMOE MPUMEHEHUE HOPM



Koncturymun P® B cBSA3M ¢ HEOOXOOMMOCTBIO Jauu TOJKOBA-
HUI OT/IeNbHBIX moniokeHnid Koncrurymmu PO v HeoOxomm-
MOCTBIO TTPOBEPKHM OCHAPUBAEMbIX HOPM 3aKOHOB Ha MX COOT-
BerctBue KoHctutyium P® U ux KOHCTUTYIIMOHHOTO MCTOJIKO-
BaHusA. CoorsercTBeHHO akThl Koncrurynuonnoro Cyna PP u
COAEPXKALIMECS B HUX ITPABOBbBIE MO3UILIMHA ITPOU3BOIHBI OT HOPM
Koncruryuu PO.

Cornacio ®enepaibHOMY KOHCTUTYIIMOHHOMY 3akoHY «O0
apOuTpaxHbX cynax B Poccuiickoit ®enepanum» nocmarosine-
Hust [Lnenyma Boicuezo Apoumpasicrozo Cyoa P@ mo Boripocam
CyIeOHOM MPAKTHKU SBJISIOTCS 00s13aTeIbHBIMU IS apOUTpax-
HBIX CYZI0B (CT. 16). JlaHHbIE MOCTAHOBJIEHW I TPUHUMAIOTCS B 11€-
JISIX pa3bsICHEHU S IEUCTBYIOIIETO 3aKOHOIATEILCTBA, KOHK PETU-
3allUyl 1 JIeTaIn3aliyd HOPM TpaBa, BOCIIOJTHEHUST OOHAPYKUB-
IIUXCS B 3aKOHE MPOOEJIOB U YCTPAHEHHUs TPOTUBOPEYHIA, T. €.
HampaBJIeHbl HA MPaBUJIbHOE TPUMEHEHNE JIENCTBYIOLIETO 3aKO-
Ha.

[MocranoBnenust Ilnenyma Beicmero ApoOurpaxnoro Cyna
P® no BornpocaM nprMeHEeHM sl 3aKOHOJATEbCTBA SIBJISIOTCS, Ta-
KHM 00pa3oM, JTOTOJHUTEIBHBIM K JEHCTBYIOIIEMY 3aKOHY HC-
TOYHUKOM TPOIIECCYaJIbHOTO TPaBa, MOCKOJIBKY BhIPAOOTAaHHbIS
B HUX IPaBOMNOJIOKEHU (ITpaBUia MIPaBOBOrO XapakTepa) Mpo-
M3BOJHBI OT JEMCTBYIOIIMX HOPM MpaBa W HAIPaBJIEHbl Ha UX
JEUCTBEHHYI0 peanm3aivio. Ha qaHHbIe MOCTaHOBJIGHUs apOUT-
PaKHBIE CY[Ibl MOTYT JIe1aTh CCLJIKM B MOTUBHUPOBOYHOM YacTH
PEIIECHUS TaK K€, KaK Ha 3aKOHbI M MHbIE HOPMATHBHBIE MIPABO-



BbI€ aKThI (4. 2 cT. 13 PepepanbHOro KOHCTUTYLIMOHHOTO 3aKOHA
«00 apbutpaxHbix cygax B Poccuiickoit ®eneparmm», ct. 170
AIIK PO P®D).

Cnenyer oTMeTUTb, 4TO UH(pOpMalOHHbIe iuchbMa [Ipe3nau-
yma Beiciiero Apoutpaxtoro Cyaa P® mo otnensHbIM BOIIPO-
caM CyJeOHOW MPaKTHKH He SBJISIOTCS 00s13aTeTbHBIMU IS CY-
JIOB, 2 HOCAIT pEKOMEHAATENIbHBIN XapakTep (cT. 16 PenepanbHO-
IO KOHCTUTYIIMOHHOTO 3akOHa «O0 apOuTpakHbIX cygax B Poc-
cuiickort Penepanyn»), OQHAKO OHU YUUTBIBAIOTCS apOUTpPaxk-
HBIMU CYJaMH, TIOCKOJIbKY peIlieHus], IPUHATHIE Oe3 yJeTa JaH-
HBIX PEKOMEHAALMI, OTMEHSIOTCS BBIILIECTOSIUMU MHCTAHIIMSI-
MHU.

B pamkax mexIyHapOqHOU CyneOHON MPaKTUKU TepBOCTe-
NeHHOe 3HaueHHe MMeeT cyaeOHas npaktuka Egponeiickoeo Cy-
oa no npasam uenosexa. PenepasbHbIM 3aKOHOM «O patndu-
kauuu KoHBeHIMM 0 3aiure rpaB YelOBEKAa U OCHOBHBIX CBO-
0011 1 TTPOTOKOJIOB K Hel» 2! Poccuiickas ®denepanivst 3asiBuia o
NpU3HaHUK 00s3aTeNbHbIMU TSt Poccuy kak oopucaukimm EB-
ponerickoro Cyna 1o rnpaBaM 4eJloBeKa, Tak U PellieHuil JaHHO-
ro Cyna.

[Tpu 3TOM 006s13aTENILHOE 3HAYCHUE UMEIOT HE TOJIBKO TE pellie-
HHS1, KOTOpbIe ObUIM BhIHECEHBI TpoTHB Poccnu (T. €. ¢ ee yyacTu-
€M), HO U pellIeHHs C yJyacTUeM JPyrux y4yacTHUKOB criopa. [1pe-
LIEIEHTHOE 3HaueHue umeeT Bcs npakTtuka EBponeiickoro Cyna
IO MTpaBaM YeJIOBEKa B 11€JI0M, MIOCKOJIbKY noctaHoBjieHus Cyna

2L C3 Pd. — 1998. — Ne 14. — Cr. 1514.



SIBJISIIOTCSI. HOPMOYCTAHABJIMBAOIIMMHI TOJKOBaHUsIMUA KOHBEH-
.2

22 Cwm.: Broierens Eponeiickoro Cyna no npasam yenoseka. Poccuiickoe uzna-
Hue. — 2004. —Ne 12. - C. 5.



Tema 3. IlpuHIMIBLI aPOUTPA’KHOTO
MPoIeCcCyajbHOro nMpaBa

§ 1. IloHATHE NPUHIIUIIOB
apoONTPaKHOIO MPOIECCYaJbHOI0 MpaBa

[Mon npuHIMIAMKY TOHMMAIOTCS OCHOBOMOJIAralole Hayana,
VICXO[IHBIE IIPABOBBIE MJEU, OINPEIEIIAIINE COAEpKaHUE HOPM
OTpaci/v Mpasa, ee Ha3HaYeHUe B IIpaBoBoy cucteme. IIpaBoBbie
MIPUHLIUIIBI SABJISIOTCS IPABOBOM OCHOBOWM, HA KOTOPOU CTPOUTCS
HOpMaTHBHas1 6a3a OTPACM IpaBa B LIEJIOM.

Ion npunyunamu apOUTPaKHOTO MPOLECCYAJIBHOIO IpaBa
MOHMMAIOTCS 3aKPEIUIEHHbIE B HOpMax apOMTPasKHOTO MpoIiec-
CyaJIbHOTO TIpaBa, B 3aKOHOJATENbCTBE 00 apOMTPaKHBIX CyHAax
o0I1IMe pyKOBOJSIIME MONOKEHUS, OCHOBOIOJIAralolIye Havana
HOPMAaTHBHOTO XapaKTepa, Ha OCHOBE KOTOPBIX OCYILECTBIIAETCS
CYAOIPOU3BOZICTBO B apOUTPaKHBIX CyAaX, IpaBocyaue B cepe
NP PUHUMATEIBCKOM U THOW SKOHOMUYECKOM IEATEBHOCTH.

[To cBoeil 10puaUYECKON MPUPOE MPUHIUIBI apOUTPaKHO-
ro Ipolecca BJAITCA HOPMaMM IIPaBa, OTIAYAIIUMUCA OT
OOBIYHBIX HOPM OoJiee OOIIMM, TPUHIUITUAIBHBIM CONIEpKaHM-
eM. OHU peryiupyloT BaKHEHIIUe CTOPOHBI MPaBOIPUMEHM-
TEJbHOU JIeSITeTbHOCTH apOUTPaXHBIX CYJOB U apOMTPakKHOTO



npoiiecca.

[TpuHIMITEL apOUTPAKHOTO MPOIIECCYATFHOTO IMpaBa pa3BUBa-
I0TCSl HA OCHOBE Pa3BUTHsI HAIIMOHAJIBLHOIO IpaBa B LIEJIOM, B
MIEPBYIO OYepe/ib Ha OCHOBE Pa3BUTHS NMPUHITUIIOB, 3aKpeIieH-
HbIX B KoHcTuTyIMy P®, a Takke 1oy BIUSAHUEM aKTOB MEXY-
HApOJIHOIO, €BPOIENCKOro Ipasa, mpeleaeHToB Epponenckoro
Cyna no nmpaBam 4eJIOBEKa, B KOTOPbIX 3aKPEIJIeHbl MEKIyHa-
POAHbIE MPUHIIMIIBI TPABOCYIHSI.



§ 2. IIpuHIMIBLI apOUTPAIKHOTO
NpoueccyajJbHOro npaBa

CocraB NPUHIMIIOB apOUTPAKHOTO MPOLECCYATBHOIO IpaBa
IUIsl YCBOEHM S yU4eOHOW TUCUUIUIMHBI TIOKa3aH Ha cxeme 4, U B
OCHOBHOM €TI0 MOXHO pa3ZIe/IUTh HA JIBE IPYIIIbL:

a) IPUHLMIBI OPraHU3alMOHHBIE, T. €. ONPENEIAIIIE Opra-
HU3ALMOHHOE YCTPOUCTBO apOMTPaXKHBIX CY/IOB;

0) NpUHIMUIIBL (DYHKIIMOHAJIbHBIE, T. €. OMpeeIsIoue Mpo-
LIECCYAJIBHYIO JEATENBHOCTD Cy/la U JPYTUX yYaCTHUKOB ITPOLIEC-
ca.

Cxema 4. [IpyHIUNIBI apOUTPAKHOIO MPOIECCYATHHOTO
npasa.



”..’J.HJ'."hT FAUUHOHNBIE RPUHWHRB f.lr-]_'n'-'.".'(Hu'l'-:l."hf. TN BIE RPUHWINTD

1. TIpHHIIHN HATHAYAEMOCTH I TTPHHIHI 33aK0HHOCTH.

ey gk apOHTPARHEIX CVI0R HA 2. [IpHHLMI OCYILIECTRIEHHS
NOMTAHOCTE BRICIIHMH OPraHaMH CYIAOMPOHIROACTER B PA3VMHEIE
RIACTH. CPOEH.

2. TIpHHIIHN coueTAl 3. TpHHIAT IHCIOTHTHEHOC

COCTHIATENBHOCTH.

ICTECHHOCTH

EMHONTHYHOTO B KOJUIETHATEHOTO 4. MpuHum

nocy

COCTARA CVIA IPH PACCMOTPECHHH 5. Mpunum
e, CyAEOHOTD paziupaTe IBCTREA
3. [MpunHHN Hesa
APOHTPERHBIX
4. TIpHHIIHN PAREHCTRA BCEX MEPE

HCHMOCTH CYIOEH

OB.

HAKOHOM H CVI0M.
5. [1pHHLINN TIACHOCTH oV Ie0HOTO
pazbMpaTenbeTEA.

6. [TpHHLIHN HAUMOHLTEHOTD H3LIKD

OpzanuzauuonHvle TIPUHIUATIB ApOUTPAKHOTO MPOIIECCa.

1. Ipunyun naznauaemocmu cyoeii apoumpadcHvix cyoos Ha
00NHCHOCMb @blcuumu opeanamu eéracmu. Ilpeacenarens, 3a-
MecTUuTeNn U cyapk Beiciiero ApoutpaxHoro Cyna PP HazHa-
yaorcsl Ha AomkHOCTh CoBetom Denepaumu. Ilpenceparenu,
3aMECTUTENH, CYObU OKPYKHBIX CY/IOB, aleJUIALIMOHHBIX CYIOB
u cygoB cyobekToB Poccuiickoil Penepaiiii Ha3HA4YalOTCsSl Ha
nomxHocTh [Ipesunenrom PO no npencrasnenmio IIpencenare-
151 Beiciero Apourpaxsoro Cyna PO npu Hanmmuum pekomeH-
JAIM1 COOTBETCTBYIOIIEN KBUTA(PUKAIIMOHHOU KOJIJIETUU CYHEH.
CpoK MOJTHOMOYMI OI'pPaHUYEH TOJBKO Bo3pactoM 70 JsieT, npe-



KpalleH!e NOJTHOMOYUIA OCYIIECTBIISIETCS IO PEIIEHUI0 COOTBET-
CTBYIOLIEH KBAJIM(PUKAIIMOHHOM Koyuieruu cynen (cr. 8 dene-
PAILHOTO KOHCTUTYIIMOHHOTO 3aKOHA «O0 apOUTpakHBIN cygax
B Poccuiickonn ®@eneparm», cr. 11 3akona PP «O craryce cy-
neut B Poccuiickoit denepaiiin»).

2. Ipunyun couemanusi e€OUHONUUHO20 U KOANE2ZUANLHOZO CO-
cmasa cyoa npu paccmomperuu den (ct. 17 AIIK P®). Ilena
B MEPBOM MHCTAHIIMU PACCMATPUBAIOTCS CYIbsIMU €JUHOIMYHO
32 UCKJTIOYEHUEM JIeJT 00 OCTIaprBaHUY HOPMATHBHBIX IPABOBBIX
aKTOB, a TaKXke JIeJI O HECOCTOSTETLHOCTH (OAaHKPOTCTBE), KOTO-
pble paccMaTpUBAIOTCS KOJIIernaibHo. KomternanbHo paccMmar-
pPHBAIOTCS ieJ1a, OTHOCAIIMECS K MOACYIHOCTU Briciiiero ApOut-
paxnoro Cyna P®, u nena, HaripaBieHHbIe B apOUTPaKHBIN CyIT
MEepBOM MHCTAHIIMM HAa HOBOE PACCMOTPEHHE C yKa3aHWEeM Ha
KOJIJIETHAJIbHOE paCCMOTpPEHHE JeNia.

[Ipy KosulerMaJbHOM pacCMOTPEHUU Jejla B COCTaB Cyaa
JOJDKHBI BXOIUTD TPOE Cy/IE WM Cy/Ibs U 1B apOUTPAKHBIX 3a-
cefares.

ApOUTpakHBIN Cy/ MEPBOM MHCTAHIIMUA B COCTaBe CyAbU U
JBYX apOUTpaKHBIX 3acelaTesiell paccMaTpuBaeT SKOHOMHUYE-
CKMe CIIOpbl M WHBIE 7eJla, BO3HUKAIOIIUE M3 T'PaXJIaHCKUX U
WHBIX TIPABOOTHOIIICHUH, €CJTA KaKasi-IMOO M3 CTOPOH 3asIBUT XO-
JIATAliCTBO O PACCMOTPEHHH JieJia C y9acTheM apOuTPakKHbIX 3a-
cenatesieir. OIHAKO ¢ yyacTHeM apOUTPaKHBIX 3aceiaresiell He
paccMaTpuBalOTCs JieJia: OTHOCAIIMECS K MOACYAHOCTU Briciiero
ApoutpaxHoro Cyna P®; nena 06 ocnapuBaHUM HOPMATUBHBIX



IIPaBOBBIX aKTOB, JIEJIa O HECOCTOATEILHOCTH (OaHKPOTCTBE); e-
Jla, HarpaBJIeHHbIe B apOUTPAKHBIA Cyl TIEPBOM WHCTAHIIMM Ha
HOBOE PACCMOTPEHHUE C YKA3aHUEM Ha KOJUIETHATIbBHOE pacCMOT-
peHue; esia, BOZHUKAIOIINE U3 a/IMUHUCTPATUBHBIX U MHBIX MYO-
JIMYHBIX TIPABOOTHOIIIEHUH, U Jiela 0COOO0TO MPOU3BOJICTBA.

XOomaTaiicTBO O pacCCMOTPEHUH JeNa C yJacTheM apOUTpakK-
HBIX 3acejaresieil JOKHO ObITh 3a51BJIEHO CTOPOHOM He MO3JHee
4yeM 3a OJJMH Mecsll O Hayania cynebHoro pa3ouparenbcTna (4.
2 cr. 19 AIIK P®). Eciiu xonataiicTBO 0 pacCMOTPEHHUH Jefia C
yJacTreM apOMTpakKHBIX 3acefaresiell YJOBJIETBOPEHO, Kaxaast
U3 CTOPOH BBIOMpAeT KaHAWAATYpPY apOMTPaKHOTO 3ace/iaTelis
IUIsl pACCMOTPEHHUSI JIeNla U3 CIIMCKa apOuTpakKHBIX 3acearenei,
YTBEPKJIEHHOTO B YCTAHOBJICHHOM TIOPSIZIKE ISl IAHHOTO apOuT-
PaXHOTO Cyaa, U cooOIaeT O BHIOPaHHOW KaHAUAATYpe apOuT-
paxHoMYy cyny He no3aHee 10 1Heil 10 Havyana cygeOHOro pas-
OupartesbCTBa.

Ecmu cropoHa B yKa3aHHBIA CPOK He 3asBUT O BBIOpaH-
HOH KaHAWAAType apOMTPaKHOTO 3ace/iaTelist, apOUTPaKHbIN CY/
BIIPaBE CAMOCTOSITEJIBHO OIPENENIUTh TaKyl0 KaHIUIATypy (4.
3 ct. 10 ATIK P®). I1pu paccmoTpennu Aeia apoUTpakHbie 3a-
celaTely MoJb3YI0TCS MpaBaMK U HECYT OO0SI3aHHOCTH CYIbH (4.
5 ct. 19 AIIK P®), ogHako apOUTpaxHBIi 3aceqaTesb He MOKET
OBbITh IIPE/ICEIATENbCTBYIOIUM B Cy1eOHOM 3aceaHuu (4. 7 CT.
19 AIIK PD).

Bce nena, paccmarprBaeMble B Cylax ane/UISIIUOHHOW U Kac-
CallMOHHOM MHCTAaHIMM, a TaKXKe B MOPSAJKE HaA30pa, paccMmar-



PUBAIOTCS KOJUIETHATIbHO B COCTABE TPEX WM MHOTO HEYETHOTO
konuecTBa cyaeu (4. 4 cr. 17 AIIK P®), 1. e. KoiernaabHbM
COCTaBOM TTPO(PECCUOHATIBHBIX CYCH.

Boripochl, BO3HUKAIOIIKE PH PACCMOTPEHUH Je]T apOuTpax-
HBIM CYJIOM B KOJUIETMAJIbHOM COCTaBe, Pa3pellalTcsl CyIbsiMU
OOJIBITMHCTBOM TOJIOCOB. HUKTO M3 cynell He BIpaBe BO3/Ep-
’katbcs OT rosiocoBanus. [IpencenarenbCTBYIONUNI B 3aceJaHUN
rosiocyet nocienHuM. Cy[ibsi, He COIJIACHBIN C pelieHneM O0Jb-
IIMHCTBA, 00513aH MOATMCATH TO PEllIeHNe U BIIPABe U3JIOKUTH B
NMCbMEHHOM BHJIE CBOE 0COO0E MHEHHE, KOTOPOe IPHUOOIIAeTCs
K JIeNly, HO He 0ObsBIIsieTCs. JIMII, yJacTBYIONMX B eje, C 0CO-
ObIM MHEHUEM CY/Ib1 HE 3HAKOMSIT.

Pa30upatenbcTBO [iefia OCYIIECTBIISIETCSl MPU HEUM3MEHHOM
cocraBe cyna. B cimyvyae 3aMeHbl CyIbM WIM OOHOTO U3 CYIEr
TIPU KOJUIETMaIbHOM PAaCCMOTPEHUH Jefia pa3oupaTeibCTBO Jiena
JOJDKHO OBITH TIPOM3BEAEHO ¢ camoro Havyana (4. 2 cr. 18 AIIK
P®).

3. [punyun nezasucumocmu cyoeii apoumpadcHvix cyooe (CT.
5 AIIK P®). DTOT NpUHIIUIT O3HAYAET, YTO CYbU apOUTPaKHO-
IO Cy/la HE3aBUCUMBI, oAUMHsA0TCA ToNbKO Konctutyuu PO u
(enepanbHOMY 3aK0HY. Kakoe-m1n60 nmocTopoHHee BO3IEHCTBIE
Ha CyJel, BMEIIaTeIbCTBO B UX JICATEIBHOCTh JTIOOBIX TOCY/Iap-
CTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYTPABJIeHHsI, HHbIX
OpraHoOB, OpraHU3alii, JOJKHOCTHBIX JIUL] WK TPaKAaH 3ampe-
IAIOTCSL ¥ BJIGKYT 32 COOOW OTBETCTBEHHOCTH, YCTAHOBJIEHHYIO
3aKOHOM.



[apaHTn HE3aBUCUMOCTH Cyiel apOMTPaKHBIX CY/IOB yCTa-
HaBmBawTcsl KoHncrutyuuen PO u enepanbHbiM 3aKOHOM (4.
3 cr. 5 AIIK PO).

B 3akone P® «O craryce cyaeir B Poccuiickoit ®eneparim»
3aKperIeHBI MOJIOKEHHsI, HalpaBJIeHHBIE Ha oOecrieueHne He3a-
BUCHMOCTH Cy/Iell Ha OCHOBE MOJIMTUYECKUX, SKOHOMUYECKUX U
1opuinyecKux rapantuu (cr. 9—11 3akona).

K nonmutudecknm rapaHTHSM HE3aBUCUMOCTH CyAel OTHOCST-
Cs1 TIOJIOJKEHUsI, KOTOPBIE 3aMpeIaloT CybsIM apOUTPAKHBIX CY-
JIOB OBITh TPEJCTABUTENIIMUA KAKUX-TMOO TOCYJAPCTBEHHBIX W
WHBIX OpPraHU3allii, COCTOSITh B IOJIUTUYECKUX MAPTHUSIX, IBUKE-
HUAX, OObEIUHEHUSX, TTPECTABIATh WHTEPECHl JOKHOCTHBIX
JIVLI, HALIMH, COLMANIBHBIX TPyl Pemenus: apouTpa)kHoro cyaa
JIOJDKHBI OBITH CBOOOTHBIMU OT COOOPAKEHHI MPAKTHYECKOH T1e-
JIecOO0OPa3HOCTH U MOJIMTUYECKOW CKJIOHHOCTH CyIeH.

K 3KOHOMHYeCKOU rapaHTUU HE3aBUCUMOCTH CYJIel OTHOCST-
Cs1 TOJIOXKEHU I, 3aKpeIUIEHHBIE B COOTBETCTBYIOIIMX HOPMATHB-
HBIX MPABOBBIX aKTaX, KOTOPBIE TPEIOCTABIISIOT Cy/IbsIM apOuT-
PaKHBIX CYJIOB 32 CUET rOCYJapCTBa MaTepUaTbHOE U COLUATb-
Hoe o0ecIieueHue.

K mpaBOBBIM rapaHTHSIM OTHOCSITCSI, B YaCTHOCTH, CJIETYIO-
IT1E TIOJIOKEHUS:

3aK perUISIoNIe HECMEHIEMOCTh CY/IEH;

Cyllbsl apOUTPaKHOTO Cyla He O0sA3aH JaBaTh KaKUX-JIHOO
OOBSICHEHHUH T10 CYIIECTBY PACCMOTPEHHBIX UM HAXOMSAIINXCS B
€ro Mpou3BOJICTBE AeT;



OpraHbl BHyTPEHHUX JIeJ1 00s13aHbI TPUHUMATH MEPHI 10 00ec-
MIEUSHUIO OE30MACHOCTY CYIbU apOUTPAXKHOTO CY/a, YWIEHOB €ro
CeMbH, COXPAaHHOCTH MPUHAJIEKALIETO €My UMYIIECTBa;

JIMYHOCTD, KWIHUILE, TPAHCIOPT U KOPPECTIOHJEHIIUSA CYyAbU
HEMPUKOCHOBEHHBI.

4. Ilpunyun paeencmea ecex neped 3aKOHOM U cyoom (CT.
7 ATIK P®). 9TOT pyHIMI O3HAYAET, YTO IPABOCYAUE B apOUT-
PaKHBIX Cydax OCYILECTBJISIETCS Ha HavyajlaX paBEHCTBA Iepel
3aKOHOM U CY/IOM HE3aBHCUMO OT T0J1a, Pachl, HAIIMOHAJIBHOCTH,
SI3bIKA, IPOUCXOKACHU I, UMYIIIECTBEHHOTO U JIOJIDKHOCTHOT'O TIO-
JIO)KEHUsI, MECTa KUTEJIbCTBA, OTHOIICHWS K PEJTUTUH, YOexK ie-
HUIA, MPUHA/IJIEKHOCTHU K OOILIECTBEHHBIM OObETMHEHUSIM U JIPY-
T'UX OOCTOSITENILCTB, PABEHCTBA BCEX OPraHM3alluil Mepesl 3aK0-
HOM U CyIOM HE3aBUCHMMO OT OPraHM3allMOHHO-IIPABOBOM (pop-
MBI, (POPMBI COOCTBEHHOCTH, TIOMYMHEHHOCTH, MECTa HaXoX/ie-
HUS U APYTUX OOCTOATENbCTB. ApOUTpaXHBIN Ccya 00s13aH 00ec-
MIEYUTh PABHYIO CYJEOHYIO 3allIUTY MPaB U 3aKOHHBIX MHTEPECOB
BCEX JIMLI, YYaCTBYIOILUX B JEJeE.

5. Ipunyun zaacrocmu cydedrozo pazoupamenvcmea (ct. 11
AIIK P®). B apOutpaxHoMm mporiecce pa3OMpaTeabCcTBO e
MIPOMCXOINT B OTKPBITOM 3ace/laHuu cyaa. PazouparenscTBo ne-
JIa B 3aKPBITOM 3ace[JaHWH JIOIYCKAEeTCs B ClIyvasix, IpeaycMoT-
peHHbIX PenepaibHbIM 3aKOHOM «O rocy1apcTBEHHOW TalHE»,
a TaK’Ke IpY YJOBJIETBOPEHUH CYAOM XO[IaTalCTBa y4acTBYIOIIIE-
TO B JieJie JIMIA, CChIIAIONIErocsl Ha HeOOXOAUMOCTh COXPaHEHU S
KOMMEPUECKOH, CITykeOHOW, MHOW OXPaHSIeMOW 3aKOHOM TalHBI



U B Jpyrux cliyyasix, MpelyCMOTPEHHBIX (peiepalIbHbIM 3aKO-
HoM. CyneOHble aKThl apOUTPAKHBIM CYIOM OOBSIBIISIOTCS MyO-
JIMYHO.

6. Ilpunyun nHayuoranvrozo szvika. CornacHo cr. 12 ATIK
P® cynonpou3BoiCTBO B apOUTPakHOM Cyjie BeAeTCsl Ha pyc-
CKOM f3BIKE — rocygapcTBeHHOM s3bike Poccuiickon ®enepa-
uuu. OJTHAKO y4acTBYIOIIMM B JieJie JIULaM, He BJIaJICIOIIUM pyC-
CKUM SI3BIKOM, 00€CIIeYMBAETCsl MPABO MOJTHOTO O3HAKOMJICHUSI
C MaTepuasiamMH Jiejia, y9acTue B CyJeOHbIX JeWCTBUSIX uepes Te-
pEBOIYMKA, IPABO BBICKA3aThCsl B Cyde Ha porHOM si3bike. Cy-
JeOHble JOKYMEHTBl BPY4aloTCs JIMIIAM, YYacTBYIOIIUM B JIelie,
Ha PyCCKOM SI3bIKE, a 110 UX XOAATalICTBY — B IEPEBOJE Ha SA3bIK,
KOTOPBII OHU UCIIOJIb30BAJIM B CyI€OHBIX JACHCTBHSIX.

DYHKUUOHANBbHBIE TIPUHIAIIB ApOUTPAKHOTO MPOIIecca.

1. punyun 3axonnocmu (ct. 6 AIIK P®). 3akoHHOCTH TIpn
paccMOTpeHHH el apOUTPaKHBIM CYJIOM OOECTIeuMBaeTCsl Mpa-
BUJIbHBIM ITPUMEHEHHEM (pellepasibHbIX 3aKOHOB U MHBIX HOPMa-
TUBHBIX TPABOBBIX aKTOB, a TaKke COOMIONCHUEM CYIbsMHU ap-
OUTPaXHBIX CYJOB IPABOBBIX HOPM, YCTAaHOBJIEHHBIX 3aKOHOJA-
TEJIbCTBOM O CY/IOIPOU3BOJCTBE B apOUTPAKHBIX Cy/laX. 3aKOH-
HOCTb T10 CYITIECTBY O3HA4YaeT MOJTHOE COOTBETCTBUE BCEX Cy/Ie0-
HBIX aKTOB apOUTPaKHBIX CYIOB, MPOIECCYaTbHBIX ICHCTBUM CY-
J1a ¥ YYaCTHUKOB apOMTPaKHOTO MpoIiecca JeHCTBYIONIMM HOp-
MaM MaTepUajIbHOrO U MPOLIECCYaIbHOTO MPaBa.

B coorBerctBuu co ct. 13 ATIK P® apOurpaxHbie cyas! pas-
peraoT criops! Ha ocHoBaHuy Koncrurynnu PO, penepaipHbix



3aKOHOB, yKa3oB [Ipesunenta PP u nocranosnenuii [IpaBuren-
ctBa PdD, HOpMATHBHBIX MPAaBOBBIX AKTOB (PeIepaIbHbIX OPraHOB
VCTIOJIHUTEIbHOU BJIACTU (BEJOMCTBEHHBIX HOPMATHBHBIX IIpa-
BOBBIX aKTOB), HOPMAaTHBHBIX IPABOBBIX aKTOB CYOBEKTOB P u
ME3KIyHapOJIHbIX JOTOBOpOB P®.

ApOWUTpaXHBII CyJ, YCTAaHOBUB TP PACCMOTPEHHH Jena
HECOOTBETCTBHE aKTOB I'OCYJaPCTBEHHOI'O OPraHa, OpraHa Mecr-
HOT'O CamMOYIpaBJIEHUs], UHOTO OpraHa 3aKOHY, IPUHUMAET pe-
IIEHUE COIJIACHO 3aKOHY. Ecu npu paccMOTpeHUM KOHKPETHO-
To Jesa apOUTPaKHBIN Cy/ IPUIET K BHIBOAY O HECOOTBETCTBUH
3aKOHA, IPUMEHEHHOTO WJIM MOJJIEeKAILEr0 MPUMEHEHHUIO B pac-
cmarpuBaemoM Jiene, Koncrurynun Poccun, on oOpariaercs B
Koncruryimonnsiii Cyn P® ¢ 3anmpocom 0 mpoBepKe KOHCTUTY-
LIMOHHOCTH 3TOTO 3aKOHA.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.



https://www.litres.ru/nikolay-rogozhin/arbitrazhnyy-process-kurs-lekciy/
https://www.litres.ru/nikolay-rogozhin/arbitrazhnyy-process-kurs-lekciy/
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