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Kcenusa OJsieropua I'yimnuna
I'paxk1aHCcKoOe npoleccyaJbHoe
NPaBO: KOHCIIEKT JIEKIMI

Jleknus Ne 1. I'pak1aHcKoe nponeccyajJbHOe NMPaBo

1. Ilonsimue 2paxcoancKozo npoueccyarbHozo
npasa u 2paxcoanHcKkozo npovecca

I'paxxnaHckoe nporieccyanbHOE MPaBo Y I'PakJAaHCKUH MPOLIECC — ABa MOHATUS, COOTHOCSIIU-
ecs Kak oOiee u yactTHoe. I'paskjaHckoe npoieccyajibHOe MPaB0 — CaMOCTOSITEIbHAST OTPacib
MpaBa B CHUCTEME POCCHUHCKOIrO 3aKOHOHATENbCTBA, KOTOpasl IMPelCTaBlisieT COOOM COBOKYITHOCTb
HOPM, PETryJIMPYIOIIUX JesITEILHOCTD CY/IOB OOIIEH IOPUCTUKIINH, A TAK)KE HAIPABJICHHBIX HA 3aIlUTY
HapYyILIEHHBIX U OCMapYBAEMBIX MPAB Y 3aKOHHBIX MHTEPECOB I'PAkJaH U OpraHU3alil, UMEIOIIUX
MpaBoO Ha 3alIUTY.

JlaBasi ompejesneHue TEPMUHY «TPaXIAHCKUI MpPOIecc», HEOOXOIMMO PAacCMOTPETh €ro B
HECKOJIBKMX aCIeKTax — KaK y4eOHYIO JMCIUIUINHY, HAYKy U IPAKTHUYECKYIO JIeSITeTbHOCTh TI0 pac-
CMOTPEHUIO U Pa3pelieHuo TpakJaHCKuX Aen. I'pakJIaHCKHuil mpoiecc Kak ydyeOHasl JUCIU-
IUIMHA MPEJICTaBJIsAeT COOOH CUCTEMY 3HAHUI, ONpee/IeHHYI0 YU4eOHBIM IPOIIECCOM B 00JIACTH 3aK0-
HOZIaTeJIbCTBA U MPAKTUKHU ero npuMmeHeHus. I'paxkgaHckmil mpomecc Kak HayKa MpeACTaBysieT
co0O0l COBOKYITHOCTh TEOPUH, YUeHUI, TOKTPHH, a TAKKe MpeANucaHuil B cepe rpakJaHCKOro CyI0-
npor3BoACTBA. [ paxkJaHCKMII TPOLIECC KAaK MTPAKTUYECKAs! AEATEIbHOCTD [0 PACCMOTPEHUIO U pa3pe-
IIEHUIO IPAXJAHCKUX JIeN MPEJICTaBIIsIieT COOO0M NesITeJIbHOCTb Cy/Ia, HAPaBJIEHHYIO Ha 3alUTY Hapy-
LIEHHOTO WJIM OCHAapUBAEMOro IMpaBa U PEryIrpyeMyl0 HOPMAMU I'PakJIaHCKOrO MPOLECCYaTbHOIO
rpasa.

3agayamMu rpa;kJaHcKoro mpomecca corjacHo cr. 2 I'paxaaHcKoro mporeccyaibHOro
konekca ot 14 Hosops 2002 r. Ne 138-®3 (I'TIK P®) sansiores:

1) npaBuIbHOE U CBOEBPEMEHHOE PA3PELICHUE U PACCMOTPEHUE T'PaXJAHCKHUX AE] B LIENAX
3alUThl HAPYIIEHHBIX WA OCTIAPUBAEMbIX MTPaB, CBOOO/ U 3aKOHHBIX MHTEPECOB IPaXk/IaH, OpraHu-
3a1uid, mpaB U uHTepecoB P®, cyobekToB PD, MyHUIIMIIAIBLHBIX 00pA30BaHUM, IPYTHX JIMII, SBJISIO-
MIUXCS CyObEKTaMU I'PAXIaHCKUX, TPYJOBBIX WJIM WHBIX PABOOTHOIICHHIA;

2) cnocoO6CTBOBAHUE YKPETLJIGHUIO 3aKOHHOCTH U MTPABOMOPSIKA, MPEAyNPeKASHUI0 TPABOHA-
pylIeHri, (POPMUPOBAHUIO YBAKUTEIBHOTO OTHOIIEHUS K 3aKOHY U CYLY.

Ecnu cpaBauBath nocrasienHsie nepes cyaom 3agaud ['TIK P® u 3apaun, ykazanssie B ITIK
PC®CP, to Habmonaercs cymectsenHas pasnuna. B I['TIK PCOCP niepsoii 3aaueit rpaxIaHCKOTO
CYIOIPOM3BOJICTBA SIBJISIETCS «IIPABHJIBHOE M OBICTPOE PACCMOTPEHUE U pa3pellieHre IPakaaHCKUX
nem». CBoeBpeMeHHOe He 3HauuT ObicTpoe. C paspelieHrneM I'pakJIaHCKOTO Jiejia He CTOMT TOpPO-
MUTHCS, 1aXKE €CIIU MPOLECCYaTbHbIE CPOKU UCTEKAIOT.

CBOEBPEMEHHOCTb O3HAYAET, YTO I'PAKAAHCKAM MPOLECCYaATbHbIM 3aKOHOJATEIbCTBOM yCTa-
HOBJIEHBI CPOKH, 32 PAMKHM KOTOPBIX HU Cy/, HA YYAaCTHMKHU I'PakJIaHCKOrO CYyIOMPOU3BOJCTBA HE
JOJDKHBI BBIXOAUTH. OJJHAKO CPOKU MOTYT OBITh TIPOJJIEHBI MPU HEOOXOIUMOCTH YTOYHEHUs1 00CTOSI-
TEJIbCTB, BIUSIONIMX Ha BHIHECEHUE MPABUJIBHOTO M 3aKOHHOTO Cy/IeOHOTO peIlIeHusl.

HelicTBHE IPakJaHCKOr0 NMpoLeccyajbHOr0 3aKOHA BO BPeMEHH O3HA4yaeT, YTo CYj
MPUHUMAET I'PaXIaHCKUI TPOLECCYATIbHBIN 3aKOH, IEMCTBYIOIINIA B MOMEHT COBEPIIECHHU S TPOLIECCY-
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QJIbHBIX JACWCTBUI, HE3aBUCUMO OT TOTO, KAKOW 3aKOH JAEWCTBOBAJI HA MOMEHT BOSHUKHOBEHUS I'PaX-
JAHCKHX TTPABOOTHOILIEHUIA.

HeiicTBHe 3aK0HAa B mpocTpaHcTBe. [TopsIok cyaionpon3BOACTBA — €AVHBIN Ha BCE Tep-
puropuu P®. Bee cyapl Ha Teppuropun PO npuMeHsI0T OQHO MPOLECCYaAIbHOE 3aKOHOAATEIbCTBO.
Hu onuH 13 y4acTHUKOB IpakJaHCKUX MPOLIECCYaIbHBIX IPABOOTHOIIEHUI HE MOKET YCTaHABJIUBATD
KaKue-TM00 TPOoIiecCyaIbHbIe MPaBHIa.
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2. Ilpeomem u memoo 2paxcoanckozo npovecca

IIpeaMeToM rpakJJaHCKOro NpoeccyajabHoOro Npapa sBisioTCs 00IECTBEHHbIE OTHOIIIEe-
HUS1, BOBHUKAIOIIME MEXKIY CyObEeKTaMU IpaXJaHCKOTO MPOLIECCYyaIbHOTO TpaBa B cpepe rpaxaaH-
CKOI'0 CyZIoIpou3BoACTBa. Kpome Toro, mpeamMeToM rpakaaHCKOro MpoLecCyabHOTO MpaBa Takke
SIBJISIIOTCS. HOPMBI 11paBa, Peryavpyolye oTnpasieHye npasocyaus B PO. Metogom npaBoBoro
peryJiMpoBaHus I'Pak/IaHCKOIO MPOLIECCYaIbHOIO MTPaBa SBJISAETCS COBOKYITHOCTh IPUEMOB, CIIOCO-
OOB M CpPeJCTB, MPH MOMOIIH KOTOPBIX POCCUHCKOE TOCYJAPCTBO PETYIMPYET OOIIECTBEHHBIE OTHO-
II€HUs1, BO3HUKAIOLIME M0 MOBOLY U B CBSI3U C OCYLIECTBJIEHUEM cynamu npaBocyaus. Kak mpa-
BUJIO, yUEHbIE-TEOPETUKY BbIIEIISIOT 1B BU/1a METO/IOB IPABOBOTO PEryIMPOBAHUS: UMIIEPATUBHBIN
(MeTo[ BJIACTHBIX MIPEANMCAHNI) U AUCTIO3UTUBHBIN (CBOOOY PAaCIOPSAUTEIbHBIX ISUCTBUI B paM-
Kax 3aKkoHa). JIJ1s1 rpak JaHCKOTo MPOIIECCyaIbHOTO TpaBa HanOoJiee XapakTepeH MPUHIIMI UMITepa-
TUBHO-IUCIIO3UTUBHBIN. [IUCMIO3UTUBHOCTD MPOSIBIISIETCS B TOM, YTO YUYACTHUKHU IPAKIAHCKOTO IPO-
1iecca HajIesoTes: 00beMOM IpaB, Kotopble 3akperuieHbl B [ TIK P®. MiMmepaTMBHOCTD BhIpaxaeTcst
B 00513aTeIbHOM YYaCTUH CyJla, OCYIECTBIISIONIErO cyneOHyIo BiacTh oT uMeHn Poccuiickoit dejie-

pauuu.
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3. Cnocoovl u ghopmol 3auumot HApYUIEHHO20
npasa cyoseKmos 2paxcOaHCKux npasoonmHoOuIeHUL

Crarbs 12 I'paxxganckoro kofaekca PO (I'K P®) npenycmatpuBaer o JMHHAIIATH CIIOCOO0B
3alMThI TPAKIAHCKUX TMpaB (TepedeHb He SABJISETCS MCUYEPITBIBAOIINM, T. €. 3allUTa TPaB MOXET
OCYIIECTBIISITHCS] MHBIMU CIIOCOOAMH, TIPEyCMOTPEHHBIMH 3aKOHAMM ), OFTHUM U3 KOTOPBIX SIBJISIETCS
camo3anura npasa. Camo3ammTa npaBa Juia, Y61 IpaBa M 3aKOHHbIE UHTEPECHI OCTIAPUBAIOTCS
WM HapyIIeHbI, IPEACTABISIET COOOM IeMCTBUS, HApaBJIeHHbIE HA BOCCTAHOBJICHUE HAPYILIEHHOTO
WM OCTIApPUBAEMOTrO IpaBa 0e3 HOPMATHBHO-OIPEACIUTENLHOTO perjlaMeHTa B BU/Ie Mep, HalpaB-
JICHHBIX Ha MpEeceYeHre MPABOHAPYIIUTEIbHBIX JEHCTBUA. AJMHHHCTPATHBHAS 3alUTa Hapy-
IIIEHHOTO WJIM OCTIApUBAEMOTr0 IpaBa WM 3aKOHHBIX MHTEPECOB OCYIIECTBIISIETCS] OpraHaMH rocy-
JIapCTBEHHOM BJIACTH WJIM OPraHAMH MECTHOTO CaMOYTIPABJIEHHS, B KOMIIETEHIIMIO KOTOPBIX BXOAUT
MPUHSTHE PEelIeHNs O BOCCTAHOBJIEHIH HAPYIIIEHHOTO WJIM OCIIAPUBAEMOTO ITpaBa BHE BCSKOM Cyae0-
HOH Mporeaypsl. AIMAHUCTPATUBHOE pellieHre OPraHOB TOCYIAPCTBEHHOM BJIACTH U OPTaHOB MECT-
HOTO CaMOYIIPaBJICHUSI MOXKET ObITh OOKaJOBaHO B cydeOHOM mopsiake. Kpome Toro, B cyneOGHOM
MOPSI/IKE MOXKET OBITh 00XKaJIOBAHO KaK JICUCTBHUE, TaK M OE3/ICHCTBIE OPraHOB roCyIapCTBEHHOU BJla-
CTU ¥ OPraHoB MecTHOTro camoyrnpasieHus. CornacHo cr. 46 Koncturyiuu Poccuiickoit @enepanyu
«KaXJOMY TapaHTUpyeTCs cyaeOHas 3aluTa ero npas 1 cBo0oa». CyaeOHas 3auTa uMeeT psiji 0co-
OeHHOCTeH U OTJHYMII OT MHBIX CIIOCOOOB 3aAIUTHI HAPYIIEHHBIX UM OCMIAPUBAEMBIX MTPaB, OHA!

1) ocyuiecTBasETCS TOJIBKO CY/IOM;

2) OCyIIEeCTBISIETCS HA OCHOBE MPHMEHEHUs HOPM T'pakIaHCKOTO, TPYHAOBOTO, CEMEWHOro,
HaJIOTOBOI'O0 U MHBIX MaTCpHUAJIbHBIX 0Tpacnei71 IpaBa;

3) NpOBOAUTCS MPU YYACTUU CTOPOH U MHBIX 3aMHTEPECOBAHHBIX JIULL;

4) ocymiecTBIsieTCsl B YCTAHOBJICHHOW T'PakJaHCKUM MPOLECCYabHBIM 3aKOHOAATEIbCTBOM
TMpoliecCyasibHOM (popme.
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4. Cmaouu 2pasxcoanckozo npouecca

[TpaBocyaue ocyIecTBIsIeTCs B CTPOrOM COOTBETCTBUM C IMPOLECCYATbHBIM 3aKOHOATE b~
cTBOM. [lesaTeIbHOCTh Cy/1a, HaMpaBJICHHAs Ha 3aITUTY ¥ BOCCTAHOBJIEHUE HAPYIIICHHOTO UJIA OCTIapH-
BaeMOro MpaBa ¥ 3aKOHHBIX HHTEPECOB, OCYIIECTBIISIETCS IO CTPOTrO PerJIaMEHTUPOBAHHBIM CTa/IHSIM.
CyIecTBYIOT pa3MvHble MHEHHUSI O KOJMYECTBE CTAAWid B TPAKAAHCKOM Ipoliecce. BOJbIITMHCTBO
ABTOPOB CUYMTAIOT, YTO CYIIECTBYET HMIECTh CAMOCTOATEJBHBIX CTAAHil IPaKJaHCKOr0 Mpo-
necca: 1) 6030yorcoenue epasxcoarckoeo cyoonpouzeoocmaea . Ha nanHow craguu rpax/1aHcKoro mpo-
1iecca periaeTcst BOMpoc O BO3MOKHOCTH Hayasia TPakJIaHCKOTO CYJOIPOM3BOACTBA HA OCHOBAHHUU
MPEICTABJICHHOTO VICKOBOT'O 3asIBJICHUSI, 3asIBJICHUS, KaJIOObI.

[Tpu nonmave 3asBaeHNS, KaTOOBI JIUTIOM, Ube TTPABO HAPYIICHO WJIA OCIIAPUBACTCS, CY/T MOXET
BBIHECTH CJIe/yIoIIee pelleHue:

a) omkazamo 6 npursmuu 3asenerus (ct. 134 TTIK P®), ecnu:

— JAHHOE 3asIBJICHUE He MOJJICKUT PACCMOTPEHUIO M PAa3PEICHUIO B TIOPSIJIKE TPakIaHCKOTO
CYJOITPOM3BOICTRA;

— 3asBJICHUE TIPEIbsBJICHO B 3aIUTY MPaB, CBOOOJ WM 3aKOHHBIX MHTEPECOB JIPYToro JIMIa
rOCYIapCTBEHHBIM OPraHOM, OPraHOM MECTHOTO CaMOYIpPAaBJICHWs, OPraHU3aliel WU TpakJaaHu-
HOM, KOTOPBIM 3aKOHO/IaTeIbCTBOM HE MPEJOCTaBJIEHO TaKOE MPABO;

— MMeeTCsl BCTYNMBIIIEE B 3aKOHHYIO CHUTY PEIlieHHe Cy/Ia TIO CTIOPY MEkK/1y TEMH e CTOPOHAMM,
O TOM ’Ke MPeaMeTe U MO TEM e OCHOBAHUSIM;

— MIMeeTcs CcTaBiliee 00s3aTeNIbHBIM JIsI CTOPOH U TIPUHSATOE TIO CIIOPY MEXAY TEMH JKe CTOPO-
HAMH, O TOM Ke IPeIMeTe U IO TOMY K€ OCHOBAHMIO pellieHre TPETeUCKOro Cy/a.

OO0 oTka3e B MPUHATHU 3asBJICHUS CY[bsl BLIHOCUT MOTHBHPOBAHHOE OMpejieieHre, KOTOpOoe
JOJKHO OBITh B TEUEHHE 5 IHEeW BPYyUYEHO WIIM HATIPABJICHO 3asIBUTEJIIO;

0) sozepamumu 3asenenue (ct. 135 I'TIK P®), ecnu:

— JIeJIO HeTOJICYJHO JIAHHOMY CYAY;

— 3asBJICHUE TIOJJAHO HE/ICECIIOCOOHBIM JIUIIOM;

— JI0 BBIHECEHUsI OTpeieIeHus Cy/la O TMPUHSITUN 3asIBJICHUS OT MCTIIA MOCTYITUJIO 3asiBJICHHE
0 BO3BpAIlICHUY 3asIBJICHUS;

— 3asBJIeHHe He TIOJIIMCAHO WUJIH MOIMCAHO U TIOJIaHO JIUIIOM, HE MMEIOIIUM TIOJIHOMOYHUI Ha
€ro TOAINIMCAHUE U TIPEAbSBIICHUE B CY]I.

B TeueHue 5 aHel co qHS NOauM 3asiBICHUS Cy/Ibs BLIHOCUT MOTHBHUPOBAHHOE OIpeJie/ieHIe,
B KOTOPOM YKa3bIBAeT, KaK YCTPAHUTh OOCTOATEIbCTBA, MPEMSATCTBYIONTHE BO30YKICHUIO TPk /1aH-
CKOTO JIena;

B) ocmaesums 3asenetue oe3 osudxcerus (ct. 136 I'TIK P®). Cynps, ycTaHOBUB, UTO 3asiBJICHUE
TO/IaHO B CyJ Oe3 coOumoieHni TpeboBaHui, ycTtaHOBIeHHBIX CT. 131 u 132 I'TIK P®, BeiHOCHUT OMpe-
nesieHue 00 OCTaBJICHUU 3asiBJIeHHS Oe3 IBUKEHHUS, O YeM U3BeIaeT JIUIIO, MOJaBIliee 3asBIeHUe, U
MPEJOCTaBISIET €My pa3yMHBIN CPOK ISl HCIIPABJIEHUST HEJJOCTATKOB;

T) NPUHSIMb 3asiéneHue, €CITA OHO COOTBETCTBYET BCEM MPEAbSBICHHBIM K HEMY TPeOOBaHUSIM.
B naHHOM ciydae cy/1 BHIHOCUT OTpe/ie/ieHUe O IPUHSATUY 3asIBJICHUS U BO3OYKIEHUH IPak TAaHCKOTO
CYJOITPOM3BOICTRA;

2) noozomoeka dena K cyoeOHOMY pazoupamenbcmaey. ITO CaMOCTOSATEbHASL CTa/Ius TPax-
JAHCKOTO Tporiecca, Ha KOTOPOW MPOU3BOMASTCS TOATOTOBKA, pa3pellieHre W BBIICHEHUE pa3jind-
HBIX BOIIPOCOB, CBSI3aHHBIX C MPOIIECCYATbHBIMY ISHCTBUSAMU YIACTHUKOB I'PaKJAHCKOTO Mpoliecca
B IIeJISIX BBIHECEHU I TTPABUJIFHOTO U 3aKOHHOTO CyAeOHOTo pellieHrst Ha CTaquu CyaeOHOro pazoupa-
TeabcTBa. Ha maHHOM cTaquu pa3periainTcs caeayIolre BOPOCH:

a) ompejiesieHre 0OCTOSITEILCTB, UMEIOIINX 3HAYEHHUE ISl PABIJIBHOTO PACCMOTPEHHS M pa3-
pelieHus nena;
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0) onpeesieHre JOCTAaTOYHOCTH JOKA3aTeIbCTB I10 Aey;

B) HCCJIeI0BaHMNE (DAKTOB MPOITyCKa CPOKOB OOpAIEHHs B CYl M CPOKOB UCKOBOW JIABHOCTH.

Ecnu Ha JaHHOWM cTaguy TpakJaHCKOTo IMpoIecca MPOBOOUTCS cyaeOHOe 3acefaHre, TO ero
HaspBaOT npeaBaputelbHbiM (cT. 152 TTIK P®). [IpensaputensHoe cyneOHOe 3aceaHue MPOBO-
auTCs cyabedt enHOMMYHO. CTOPOHBI M3BEIIAIOTCS O BPEMEHU U MeCTe MpeBAPUTENHLHOTO Cyaeo-
Horo 3acefanusi. CTOPOHBI B MPEABAPUTETIEHOM CYIeOHOM 3aceJaHuH UMEIOT MPaBO MPEICTaBIsATh
J0Ka3aTeJIbCTBA, IPUBOIUTD JIOBO/IBI, 3asIBJIATh XomaTaicTBa. [Ipy HATMYIUK 0OCTOSATENHCTB (TaKUX
KaK CMEpTh I'pakk/IaHUHA, €CJIM CLIOPHOE MTPABOOTHOIIEHUE JOIYCKAaeT IPaBOIPEEMCTBO; IPU3HAHKE
CTOPOHBI HEJIEECTIOCOOHOM MIIM OTCYTCTBHE 3aKOHHOTO TPEICTABUTES Y JIMIIA, IPU3HAHHOTO HeJlee-
CITOCOOHBIM; YJacTHe OTBETYMKA B OOEBHIX JICHCTBUSAX, BHIIOJIHEHUH 33/]1a4 B YCJIOBUSIX UpE3BbIYaii-
HOT'O WJIM BOEHHOT'O TIOJIOKEHUST; HEBO3MOKHOCTh PACCMOTPEHU S JAaHHOTO JieJia 10 pa3pelieHus 1py-
Troro Jieja, pacCMaTpUBaeMOro B TPaskIaHCKOM, aAMUHUCTPATUBHOM WJIM YTOJIOBHOM IPOU3BOJICTBE;
oOparrenus cyaa B Koncrurymonssiii Cyg PO ¢ 3armpocoM 0 COOTBETCTBHM 3aKOHA, MOJJIEKAIIETO
npumeHenno, Koncrutyiu P®; HaxoxkJeHHUE CTOPOHBI B JIeYeOHOM YUPEKICHUH; PO3BICK OTBET-
YMKa; HA3HAUYEHHe CY/IOM SKCIIePTU3bl; HA3HAYCHUE OPTaHOM OTIEKH U ITOTIEYUTETLCTBA 00CIICIOBAHUS
YCJIOBUM JKU3HU YCHIHOBUTEJISA IO JeTy 00 YCHIHOBJICHUH (yIOUEPEeHUH) U JPYTUM JejiaM, 3aTparuBa-
IOLLMM [1paB Y 3aKOHHBIE UHTEPECH IETEN; €10 HE MOJIEKUT PACCMOTPEHHIO U Pa3pEIIECHUIO B Cy/Ie
B MOPSIJIKE TPk IAHCKOTO MPOU3BOJICTBA; UMEETCsI BCTYIHUBIIIEE B 3aKOHHYIO CHITY CyJIeOHOE pellieHue
IO CIIOpPY MEX]y TeMH k€ CTOPOHAMU; MUCTEI] OTKA3JICS OT MCKA M OTKA3 MPUHSAT CyAOM; CTOPOHBI
3aKJIIOYMJI MAPOBOE COIJIAILIEHUE U OHO YTBEPXKJIEHO CYJ0M;) IIPOU3BOACTBO I10 JIeJly B IPeABapH-
TEJILHOM Cy/1eOHOM 3acelaH|U MOXKET ObITh MTPUOCTAHOBJICHO U TIPEKPAIIIEHO, 3asIBJICHUE OCTABJICHO
6e3 paccmotpenus. O MPUOCTAHOBJIEHHUH, MPEKPAIEHUH MPOU3BOACTBA IO /ey, 00 OCTaBJIEHUU
3asiBJIeHUs1 O€3 pacCMOTPEHUsI BHIHOCUTCS orpeseneHre cyna. Ha onpenenenue cyga Moxer ObITh
NojlaHa yacTHas kanoda. O MpoBeJeHUH MPeIBapUTEIBHOIO CyAeOHOrO 3aceJaHusl COCTABIISIETCS
MIPOTOKOJI, K KOTOPOMY MPEeAbSABIAIOTCS TpeOOBaHus, TpeaycMoTpeHHbie B cT. 229, 230 I'TIK P®;

3) paccmompenue uau paspeuierue 2paxcoanckoz2o oeaa no cyujecmay . CymHoCTb U 3HaUEHUE
JAHHOW CTa/IU TPakJaHCKOrO MpoLecca 3aKJII0YaeTcsl B TOM, YTO MMEHHO Ha Hel IPOUCXOAUT pa3-
pelleHre UM PACCMOTPEHHE JIeNIa 10 CYIIECTBY, pa3pelleHHe Criopa O MpaBe, IOCPEICTBOM BbIHECE-
HUS1 pelIeHus CyJa O 3allluTe HapyIIEHHOro WK ocliapyuBaeMoro mnpasa. VIMeHHO Ha TaHHOM cTaauu
I'PaXJAHCKOIO Ipoliecca peaan3yercs ITI1aBHasl 3a/1a4ya rpaxJaHCKOrO CylIONpPOU3BOICTBA — 3allUTa
MIPaB U 3aKOHHBIX MHTEPECOB I'PaKIaH U MHBIX YYacTBYOIIUi B Aeje jwvil. CripaBeyiuBoe pazoupa-
TEeJILCTBO B YCTAHOBJIGHHBIE 3aKOHOM CPOKH CITOCOOCTBYET BOCIIUTAHUIO Y TPaKAaH YBKEHUS K Cyy,
TMOBBIIIAET YPOBEHb MPABOBOU KYJIbTYPHI;

4) nepecmomp He 6cmynueuLe2o 8 3aKOHHYIO CUNY CYOEOHO20 PeUeHUsl 8 Ciy0e 8MOPOIl UHCIAH-
uuy (KaccauuoHHas u aneansyuonHas uncmanyuu). Ha naHHOM cTaguy rpaxIaHCKOro Iporecca
MpoOBepsieTCsl 3AaKOHHOCTh M 0OOCHOBAHHOCTD TIOCTAHOBJICHHIA, OITpe/Ie/IeHUH, pellieHni cy/1a TIepBOi
uHcTaHmu. Ecnu nogaetcs kanoba Ha pelieHre MUPOBOTO CYAbH, TO MPOU3BOICTBO HA3bIBACTCS
anesuisoHHbIM. Ecin sxano6a nomaercst Ha perieHre (eaepaabHOro CyIby, TO POU3BOACTBO Ha3bl-
BaeTCs KacCallMOHHBIM;

5) nepecmomp 6 nopsioke HaA030pa CYOEOHBIX PEULEHUL BCMYNUBUUUX 8 3AKOHHYIO CUY. ITY CTa-
JMIO TPaKJAHCKOTO MPOIIECca HA3bIBAIOT UCKIIIOYUTEIIHHOM, TaK KaK B IAaHHOM CJTydae IoAaTh jKajaooy
Ha pellieHNe CyAa B 1IeJIOM WJIM B €ro YaCcTH MPEACTABIISETCS BOZMOKHBIM TOJIBKO TIOCJIE BCTYIUIEHUS
CyaeOHOro pelieHus B 3aKOHHYI0 cuity. HeoOxoaumMo Takke OTMETUTD, YTO OCHOBAHUEM IS TOAAYN
kaoObl Ha cyieOHOe pellieHre SIBIISIETCS CYIIECTBEHHOE HapyIIeHHe HOPM MaTepUaIbHOTO MIU MTPO-
LIeCCyaJIbHOTO M1paBa;

6) nepecmomp cyoeOHvIX peuteHull, CIYNUGUUUX 8 3AKOHHYIO CUNY, NO 6HOB8b OMKPLIGULUMCS
obcmosimenbcmeam. ITa CTaAus TPakJaHCKOTO MPOLIECCa BBICTYIAET MPOLIECCYaTbHOM rapaHTUEl
3alUTH TPaB U OXPaHsEMbIX 3aKOHOM MHTEPECOB I'PaXkJIaHCKO-TIpoIiecCcyaibHbIX oTHOIEeHH. CTa-
IS TIPE/INOJIaraeT BhIsIBIIEHME BHOBb OTKPBIBIIMXCS CPEJICTB JIOKA3bIBAaHU S, UMEIOIIUX CYIIIECTBEH-
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HOE 3HauYeHUe ISl UCXO/1a JIesla, KOTOPhle HA MOMEHT pa3pelleHusl IPakJAaHCKOro Jiea CyLEeCTBO-
BaJIM, HO TI0 KaKMM-JTMOO MTPUYMHAM He ObLUTH M3BECTHBI YYaCTHUKAM ITpoIiecca.

II. A. BappIKuH BBIAEIISET €1l OHY CTaJMIO I'PaXkIaHCKOIO MPOLECCa — UCTIOJIHUTEBHOE MPO-
M3BOJICTBO (TIPUHYAUTEBHOE UCIIOTHEHUE peleHuid cyaoB)'. VcmomHuTeIbHOe MPOU3BOICTBO KakK
CTa/IMI0 TpaxkaaHckoro rnpouecca takxke Bbaensior JI. I1. Iextepesa, B. B. IuByabsckuii, O. A.
[yraeBa, cunTas, 4TO 9TO Ta CTa¥sI IPAKIAHCKOTO IIPOU3BOCTBA, HA KOTOPOH Cy/IeOHbIE TPUCTABbI
WCTIOJIHSIOT aKThI Cy/a, & TAKKE APYTUX OPraHOB, KOTOPBIM IIPEAOCTABIEHO ITPABO BO3JIaraTh Ha rpax-
JaH ¥ I0pUANIECKUX JIUI 0OSI3aHHOCTH 10 Tiepeiaye IeHEKHBIX CPEICTB M MHOTO UMYILECTBa JIM0O
T10 COBEPILIEHHUIO OIPE/ICICHHBIX ICHCTBUMN (MM BO3JEPKAHUIO OT COBEPIICHUS 3TUX IEUCTBUI) 2.

M. A. Bukyt cuutaer, 4to A0 pedopMbl UCHOIHUTENBHOTO Mpou3BoacTBa 1997 r. npouece
WCTIOTHEHU s CYJICOHBIX aKTOB OTHOCHJICS K CTAAMSIM I'PaKIAHCKOT'O MPOoIIecca, HO B HACTOSIIIIEE BpeMsI
WCTIONTHUTEIIbHBIE TTPABOOTHOIIEHHST COCTABIISIOT MPEAMET PEryIMpoBaHUsl 0COOOH, CAMOCTOSITEIb-
HOM OTpaciv pOCCHICKOTO UCTIOIHUTENIBHOTO MpaBa’.

B I'TIK PC®CP B craguu nepecMoTpa MOCTAHOBJEHUM, PEUIEHUI CyJa, HE BCTYIUBIIUX B
3aKOHHYIO CHJTY, HE CYILIECTBOBAJIO aNleJUISILIMOHHON MHCTAHIINM, ObLIa TOJbKO KaCCAITMOHHAS MHCTaH-
1. TO OOBSACHSIETCS TEM, YTO Ha TOT MOMEHT He CYILECTBOBAJIO MHCTUTYTa MUPOBBIX CYIe, Tak
KaK aneJuUIsSIMOHHAs MHCTAHINS pacCMaTpUBAeT He BCTYNHBIINE B 3aKOHHYIO CHJTY CyleOHbIe pellie-
HUS1 MUPOBBIX CYJEH.

Cremyetr OTMETUTb, YTO IPOXOKICHUE BCEX CTaIMI IPakKAAHCKOTO Mpoliecca He sBJISeTCs 00si-
3aTesIbHBIM. 3aBepIlIeHHe I'PakJAaHCKOTO JieJla BOBMOKHO Ha HAUaJIbHOW CTa/IMH «BO30YKICHHE Ipask-
JaHCKOTO CYJONPOU3BOICTBA», JIUIIO, MOJABIIEe 3asBICHUE WM Kano0y, UIMeeT MpaBo BO3BPATUTD
ero. Ho peiictBus Mua, NMogaBIIero 3asiBlI€HUE W BO3BPATUBILETO €ro, BJIEKYT IIPABOBbIE MOCIE/-
ctBusl. JlaHHOE JIUII0 He MOXKET OOJIbIIIe 0OPATUTHCS B CY C JAHHBIM MCKOM T10 TOMY € OCHOBAHHMIO.
['pazxaHcKoe €10 MOKET 3aBEPIIMTbCS Ha CTA/IMU «PACCMOTPEHHE U pa3pellieHHe IpakIaHCKOTO
JeJ1a 0 CYHIECTBY» MOCPEICTBOM 3aKJII0YEHUs1 CTOPOHAMU MUPOBOTO coraiieHus. MupoBoe coria-
IIIeHHe TOJDKHO OBITh 3aKJTIOUEHO 10 BhIHECEHUsI cyaeOHOoro pemeHus. [lepecMoTp BCTYMUBIIETO B
3aKOHHYIO CHJIy CyleOHOro pelieHHsi, a Takxke MepecMOTp CyIeOHbIX peleHui M0 BHOBb OTKPHIB-
IIAMCST OOCTOSITENILCTBAM MMEIOT MECTO TOJIBKO MPY HAJTUYMK KOHKPETHBIX OCHOBAHHMA, PEyCMOT-
pensbIx ['TIK PO, a Takxke MOTyT OCYILECTBIIATBHCS TOJIBKO JMLAMU, YYACTBYIOILMMU B J€JIE.

! Bapoikud [I. A. I'paxkaaHckoe mporieccyaibHOe MpaBo (rpakIaHCKUA Mpoliecc) B cXxeMax: YueOHoe HarisiHoe mnocodue. M.,
2005.

2 Hextepesa JI. I1., [TuBynsckuit B. B., Illyraea O. A. I'paxganckwuit mporecc. M., 2005.

3 Buxyr M. A. I'paxxaanckuii npouecc Poccun: Yue6nuk. M., 2004.
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5. Buowl 2paxcoanckozo cyoonpou3eoocmaa

CornacHo I'TIK P® cymectByer ceMb BH0B NPOU3BOACTB: 1) Npuka3Hoe NMPOU3BOJ-
CTBO. DTO €IMHCTBEHHbII BUJI MPOU3BOJCTBA, B KOTOPOM OTCYTCTBYIOT JIBE CTaJUM I'PaXIAHCKOTO
nporiecca (TIOAroToBKa jiena K cyieOHOMY pa30MparesibCTBY, PACCMOTPEHHE U pa3pelieHue rpaxaaH-
CKOTO fieNa TIO CYIIECTBY). B mprka3HOM MpOU3BOICTBE HE BHIHOCUTCS CyIeOHOE pellieHue, a BHIHO-
CUTCS CyIeOHBII MPUKa3 — CyJeOHOe MOCTAHOBJICHNE, BHIHECEHHOE CYIbEel eIMHOIMYHO Ha OCHOBA-
HUM 3asIBJICHUS] O B3BICKAHUM JIEHEKHBIX CYMM WJIM 00 UCTPEeOOBAHUM ABUAKHUMOTO MMYIIIECTBA OT
JOJIKHUKA;

2) NCKOBO€ NMPOU3BOACTBO. s UICKOBOTO MPOU3BOJCTBA XapAKTEPHBI BCE CTAUM TPaX-
aaHckoro mnpornecca. Ilonaya ucka aumom, 4bM NpaBa HapylleHbl (MCTIIOM), KOTOpPbI HaIlpaBJieH
MpearoiaraeMoMy HapyIIMTeTo (OTBETUMKY ), TPEATIONaraeT UCTIONb30BAHUE CPEICTBA 3AILUTHI CBO-
ero HapylIeHHOTo WM OCTIapuBaeMoro rnpasa. FICKkoBoe pou3BOACTBO BO30YKIAETCsl IOCPEICTBOM
MO/1a4M JOKYMEHTA — UCKOBOTO 3asIBJICHUS;

3) oco60e mpou3BOACTBO. B 0cOO0OM IPOM3BOICTBE HE CYIIECTBYET Criopa o rpase. PakTsl,
CBEIEHMSI, MMEIOIIMe I0PUINUECKOe 3HaYeHHe, KOTOpPble HEBO3MOXKHO TMOMYYUTh BO BHECYAEOHOM
MIOPSIJIKE, YCTAaHABIMBAIOTCS B 0COOOM IIPOU3BOACTBE. DTO TakHe (PaKThl, KaK YCHIHOBJIEHHE (yHoue-
peHue) pebeHKa, OrpaHUYeHHEe AeeCTIOCOOHOCTH TPak/laH, IPU3HAHKE IBMKUMOM Belly OECX03HOM,
MPUHYAUTESIbHAS TOCIIUTAIM3ALMS TPaXkJaHUHA B [ICUXUATPUUYECKUI CTallMOHAp U T. [1.;

4) Npou3BOACTBO MO /1eJIaM, BOZHUKAKIINM U3 MyOJUYHBIX NPAaBOOTHOIIeHl. [JaH-
HOE MPOU3BOCTBO MPEIHA3HAYEHO ISl pa3pelleHusl JIe/l, CBSI3aHHbIX C OCMaprBaHUEM HOPMaTHB-
HBIX MTPABOBBIX AKTOB IMOJHOCTBIO WM B YaCTH; OCTIAPUBAHUEM pEIeHU, NeUCTBHi (Oe31eiCTBIIN)
OpraHoB rOCYJapCTBEHHOM BJIACTH, OPraHOB MECTHOI'O CaMOYIPABJIEHUS, JOIKHOCTHBIX JIUII, TOCY-
JAapCTBEHHBIX U MYHHIIMIATBHBIX CITYXKAIIUX; 3aIIUTON N30MpaTeIbHBIX IPaB WM MpaBa Ha y4acTue
B pepepenayme rpaxaan Pd;

5) Ipou3BOACTBO MO JieJaM € Y4acTHeM HHOCTPAHHbIX JHI. OcOOSHHOCTb JAHHOTO BU/A
IIPOM3BOJICTBA COCTOMUT B TOM, UTO OJHOM M3 CTOPOH I'PakIaHCKOTO MpoLecca SBJISIETCS] MHOCTPAHHOE
JMLO (MHOCTPaHHBIM TPakIaHUH, MHOCTPaHHAsl OpraHu3allvsi, MeX/yHapoaHasl OpraHu3alysl);

6) NpOU3BO/ICTBO MO J1eJ1aM 00 OclIapBaHUM PellleHUi TPeTelCKNX CyA0B 1 0 Bbljadye
HCIOJHHUTEJbHBIX JUCTOB HA NPUHY/AUTEJbHOE HCIIOJHEHHE PelleHuIl TPeTeHCKUX Cy10B.
[o nrcbMEHHOMY COIJIAIIIEHUIO CTOPOH CIIOP O MPaBe MOXET ObITh PACCMOTPEH TPETEHCKUM CYIOM.
Perienue TpeTeiickoro cyia Moxet ObITh OCIIOPEHO B Cy/ie 0OI1Iel I0PUCAUKIINM, UTO SIBJISIETCS FapaH-
TUEU OrpakJeHUs TPETEUCKUX CYJI0B OT MPOU3BOJIA;

7) IPOU3BO/ICTBO, CBSI3aHHOE C NCIOJHEHHEM Cy/1e OHbIX OCTAHOBJIEHUIT 1 IOCTAHOB-
JICHHI1 MTHBIX OPraHoB.

I'TIK PCOCP npeaycmaTpuBall TOJIbKO YEThIPE BU/IA IPOU3BOACTB!

1) ruckoBOE MPOU3BOICTBO;

2) IpOU3BOACTBO IO Jej1aM, BO3HUKAIOIIMM U3 aIMUHUCTPATUBHO-IIPABOBBIX OTHOLICHUH;

3) oco6oe MPON3BOICTRO;

4) UCTIOJTHUTEJILHOE TTPOU3BOICTBO.

[Tpuka3Horo npou3BOACTBA B IPakJIaHCKOM IIPOLIECCEe B TO BpeMs He cyiectBoBaiio. [Ipouns-
BOJICTBO TI0 JIeJIaM, BOZHUKIIIUM U3 MyOJIMYHBIX TPABOOTHOIIEHUH, BXOAMUJIO B COCTAB MPOU3BOJICTBA
IO JieJ1aM, BO3HUKAIOLIMM U3 aIMUHUCTPATUBHO-IPABOBBIX OTHOIIEHUH. O IpakAaHCKUX MPOLIECCY-
QJIBHBIX TPaBaX WHOCTPAHHBIX JIMII U JIUI] O€3 IpakJIaHCTBa YKa3bIBAIOCh B CIIEIIMAIIBHOM pasfese
«["paxJaHCcKMe MporieccyaibHble IPaBa MHOCTPAHHBIX I'Pask/IaH U JIMIL Oe3 TpakJaHCTBA, ICKU K MHO-
CTpPaHHBIM T'OCY/IAPCTBaM, CyleOHbIE OPYUEHUS] U PelIeHs] MHOCTPAHHBIX CYJIOB, MEXyHapOIHbIE
JOTOBOPHI M coranieHusi». M3 pasaena criemyer, YTo MHOCTPaHHbBIE JIMIA U JIMHA Oe3 Ipak/IaHCTBa
001aJal0T HapaBHE C COBETCKMMHM T'pakJaHaMH IMPOIeCCyalbHbIMU MPaBaMy U MPOIECCYaTbHBIMU
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oOsi3aHHOCTSIMU. [Ipy 5TOM OrOBOpeHO, YTO MOTYT OBITh YCTAHOBJIEHBI OrPAHMYEHHUSI TIPOLIECCYasIb-
HBIX [TPaB ¥ CBOOOJI MHOCTPAHHBIX I'Pask/IaH, MPEANPUITUIN, OPraHU3alMi TOJBKO B TOM Clly4ae, eCIu
MMEIOTCS] OTpPaHWYEHHSI TIPaB U CBOOOJ COBETCKMX TPaXkJaH, MPEANpUsTHI, OpraHu3aluii rocyaap-
CTBOM, 4b€ IPa’kJIaHCTBO HOCAT UHOcTpaHHble rpaxaane. B I'TIK P® ocnapusanue peuienuit Tpe-
TEHUCKHX CYy/IOB M BBIJAYM MCIIOHUTENIBHBIX JIMCTOB HA MPUHYAUTEIBHOE UCTIOTHEHUE PEIlleHH Tpe-
TEHUCKHUX CYIOB B CaMOCTOSITEJbHOE MPOW3BOJCTBO He BbIIeNeHO. HecMOTpst Ha 3T0, JaHHbBIA BUA
npousBozcTBa cymiectBoBal. CornacHo 1. 4 4. 2 cr. 141 I'TIK PCOCP, «nipu noArotroBke jena K
CyneOHOMY pa3OMpaTesIbCTBY Cy/bsl PA3bsACHSAET CTOPOHAM HX MPABO OOPATUTHCS 32 paspeleHreM
Criopa B TPETEUCKUI WM TOBAPHIIIECKUH Cy/l U TIOCTIeACTBUs Takoro oOparenusi». K IT'TIK PCOCP
umerotcs Tpu npuiioxenus. Ipunoxenue Ne 3 HasbiBaetcs «[losoxeHne o TPETEMCKUX Cyaax», Ie
YCTaHOBJIEHO, YTO TPaXJaHe MOTYT NepeaBaTh 000 BO3HUKIINA MEX/1y HUMU CIIOp HA PACCMOT-
pEeHHe TPETENUCKOTO Cy/a, 38 UCKTIOUEHUEM CIIOPOB, BHITEKAIOIIHMX M3 TPYJOBBIX M CEMEMHBIX OTHOIIIE-
Huil. JIoroBop o nepegaue criopa Ha pacCMOTPEHUE TPETEHCKOTO Cy/ia JIOJKeH ObITh 3aKJTIOUEeH B THCh-
meHHou opme. B cr. 17, 18, 19 npegycMoTpeHo, 4To peleHre TPETEHCKOro cyaa, He UCIIOJTHEHHOe
I0OPOBOJILHO, MOXET ObITh IPUBEICHO B UCIIOIHEHUE TPUHYAUTEIHHO Ha OCHOBAHUH UCTIONHUTEIb-
HOTO JIMCTA, BHIIABAEMOT'0 HAPOAHBIM cyAoM. [1py Bbl1aue MCTIOTHUTENBHOTO JIUCTA CY/Ibsi IPOBEPSIET,
HE MTPOTUBOPEUNT JIM PellieHre TPETEHCKOTO Cy/1a 3aKOHY U He ObLJIO JIM AOIYIIEHO NP €ro BhIHeCe-
HUM HapyIIEHWs MPaBWI, YCTaHOBJIEHHBIX [lonokeHneM o Tpereiickux cynax. Ha oTka3 HapogHoro
CyIbH B BblJIaue UCIIOTHUTEIBHOTO JINCTa MOXKET OBITh TIOJJaHA Kasio0a UM MPUHECEH MPOTECT B IeCsI-
TUJIHEBHBIN CPOK CO JIHS OTKa3a.
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6. Cucmema 2paxcoancKo20 npoueccyanbHoz20 npasa

I'paxxjaHCcKOe MpolecCyabHOE TPABO SBJISIETCS CAMOCTOSITENIBHOW OTPACIIbIO MpaBa M UMeeT
CBOMI IpeaAMeT, MeTofl, cucteMy. CrcremMa rpakJJancKoro npouneccyajbHoOro npaBa CoCTOUT U3
nByx dacreid: O6mieit u OcodeHHoi. Q0mas 4acTh COICPKUT B ceOe OCHOBHBIC MOJIOKEHHM S, TIPUME-
HUMBbIE KO BCEM BHJaM ITPOM3BOICTBA M BCEM BHUAM CTaMi: OCHOBOIOJIATAIOIINE TIPUHITHITBI, TIO/-
BE/IOMCTBEHHOCTb, MOJICYAHOCTb, TIPE/ICTABUTEIHCTBO, TOKA3bIBAaHUE M JOKa3aTenbcTBa U T. 1. Oco-
OeHHasi YacTh BKJIIOUAaeT B ceOs1 KOHKPETHBIE BUIIBI TPOM3BOAICTBA (TIPUKA3HOE, NCKOBOE, 0COO0E U
T. /1.), PeIJIAMEHTUPYET MOPSAOK MPOXOKACHHS CTAANI IPaskIaHCKOTO Mpoliecca U T. 1. Bes cuctema
IPaXJAHCKOTrO0 MpoLieccyanbHoro npasa orpaxkesa B I'TIK P®, KoTopelil COCTOUT U3 ceMU pa3/IelioB.
Kaxapiil pa3fgen cocTouT U3 I71aB, BCEro COPOK ceMb IIaB. Kaxkgas rmaBa cCOCTOMT U3 CTaTel, BCEro
YeThlpecTa COPOK IIECThb CTaTeil.
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7. HcmouHuku 2paxcoancKkoz20 npoueccyanbHozo npasa

HcToyHMKH TrpakJaHCKOro NponeccyajbHOro NnpaBa — COBOKYIHOCTb IOPUAWYECKUX
HOpM, PEryJMpyIoUIMX AESTeJbHOCTb JIMI, YYacTBYIOIIMX B I'PaXJAHCKOM CYAONPOU3BOIACTBE, a
TaKKe IeATEeTILHOCTh CY/IOB OOIIe I0pUCAUKIIME M MUPOBBIX CyZiel 10 rpaxaaHcKuM jenam. Mcrou-
HUKU B T'PakIaHCKOM ITpOLIecce MPEACTABIIAIOT HEPAPXUUECKYIO cucTeMy. BepxoBeHCTByIoI1IEe NoIo-
xenue 3aHnMaeT Konerutymust P®. Ona umeer BICIIYIO IOpPUANYECKYIO CUITY, IPSMOE JIECTBUE U
IIpUMeEHseTcs Ha Beell TeppuTopun P®. 3akoHbI U MHBIE HOPMATUBHBIE aKThl, IPUHUMaeMble B Poc-
cuy, He AoJbkHBI potuBopeunTh Koncrturynuu P®. B cr. 118 Koncruryumuu PP 3akpenseno, uro
npaBocyaue B Poccuiickoit ®egepanun ocymecTBiasieTcss TOJAbKO cyaoMm . CyneOHast BiacTh
OCYLIECTBIISIETCS] TOCPEACTBOM KOHCTUTYLIMOHHOTO, I'PaKAaHCKOTO, aJMUHUCTPATUBHOIO U YIOJIOB-
Horo cynorpousBoacTBa. Co3aaHue Ype3BbUaiiHbIX CyI0B He foryckaercs. B cr. 120, 121, 122, 123
Koncturyuuu P® ycraHOB/IeHB 0CHOBOMOJIAraomye NPUHINILI BCeX BUA0B IPON3BOJCTB :

1) He3aBUCUMOCTD CYJIEH;

2) HECMEHSIEMOCTh CY/IEH;

3) HEMPUKOCHOBEHHOCTh CYEH;

4) OTKpbITOE pa30UPATEIHCTBO JIe] BO BCEX CYIax;

5) coCTA3aTeNbHOCTb M PABHOIIPABUE CTOPOH.

CrnenyommM UCTOUHMKOM T'pakAaHCKOro IpoueccyanbHoro npasa sisercsi 'K P®, Bery-
nuBIIMK B jeiictBue ¢ 1 suBapsa 2003 r. (3a UCKJTIOYEHUEM IJIaB O KACCAllMOHHOM M HaJ30pHOM
00’KaJIOBaHUM CYJIeOHBIX MOCTAHOBJIEHUH, KOTOpbIe BCTynuiy B Jeiictue ¢ 1 utonst 2003 r.). ['pax-
JAHCKUH TMpoLeccyaylbHblid Kojieke PP — cBOJ HOPM IpakAaHCKOIO MPOLECCYaIbHOTO IpaBa, pery-
JIMPYIOIIUX OOIIECTBEHHbIE OTHOIIIEHH I, BOSHUKAIOIIUE B ITPOIIECCE OCYIECTBIICHUSI CBOEH JesITEIb-
HOCTH Cy/laMH, a TaKke B IIPOLIECCE 3alUThl IPakJaHAMHU HAapyLLEHHBIX UM OCIIaPUBAEMBbIX IIPaB U
3aKOHHBIX UHTEPECOB.

TpeTbe MecTO B MEPAPXUYECKOW CUCTEME NCTOYHUKOB I'PaKAaHCKOI'O MPOLIECCYaIbHOTO TIpaBa
3aHUMaIOT (heepaibHble KOHCTUTYIHOHHBbIE 3aKOHBI M (heliepajbHble 3aKOHBI, B TON WU
MHOM Mepe CcoAepiKalllie HOPMBbI, PEryJupyIolue rpaxJaHCKO-IIPaBOBble OTHOLIEHUs1. B yacTHOCTH,
TaKMMH 3aKOHAMU sIBJIsTIOTCST DeniepaibHblil KOHCTUTYLIMOHHBIN 3aKoH OT 31 mexadpst 1996 r. Ne 1-
K3 «O cynebHoi crcteme Poccuiickoit @eneparm»; @enepanbabiii 3akoH oT 31 Masg 2002 1. Ne 63-
@3 «O0 amBOKATCKOM AeSITeTLHOCTU U aiBoKaType Poccuiickoit ®epeparum»; 3akod PO ot 26 mioHs
1992 r. Ne 3132-1 «O craryce cyneit B Poccuiickoit Peneparmu»; ®enepaibHblil 3aKOH OT 24 U0
2002 r. Ne 102-®3 «O Tpereiickux cygax B Poccuiickoit deneparm»; ®egepaibHbiil 3aKoH OT 17
nexadps 1998 r. Ne 188-D3 «O mupossix cyabsix B Poccuiickoit Peneparyin»; PenepanbHblii 3aKoH
ot 21 mons 1997 r. Ne 119-®3 «O06 UCTIOTHUTEILHOM IPOU3BOJICTBE» U JP.

IHocranosaenus IlpaBureancrBa PP Takike sABISIOTCA UCTOYHUKAMU T'PaKAaHCKOIO MPO-
rieccyanbHoro rpasa. B cr. 446 I'TIK P® npuBeseH nepedeHb UMyIIECTBA, HA KOTOPOE He MOXET ObITh
HaJIOKEHO B3bICKAHKE IO UCIIOJIHUTEIbHBIM JOKyMeHTaM. OTHUM U3 BUJOB UMYILECTBA, HA KOTOPOE
HE MOKET ObITh HAJIOKEHO B3bICKAHUE, SIBJISIOTCS TIPEIMETH OOBIYHOM TOMAITHe! 00CTAaHOBKH U OOU-
X014, BEIlM WHAMBHUIYaJIbHOTO MOJTb30BaHus (OfiekAa, 00yBb U Jp.), 32 UCKJIIOYEHUEM AParolieHHO-
CTel ¥ APYrUX MPEeAMETOB POCKOIIU. B NCMOIHUTEIBHOM MPOU3BOACTBE YACTO BO3HUKAET BOIIPOC O
MOBOJLY NEPeiayy apeCTOBAHHOIO UJIM U3bATOrO UMYIIECTBA Ha XpaHeHue. Takxke JOBOJIbHO MHOTO
HIOQHCOB BCTCTPEUYAETCs] HETIOCPEICTBEHHO B MOLIECCE OCYIIECTBIEHUS U3bATHUS WM apecTa UMYILe-
CTBa, KOTOPOE B3bICKUBAETCSI 110 UCTIOJTHUTEIbHBIM JOKYMEeHTaM. [[J1s1 perieHust STuX BOIMpOCOB HEOO-
xoaumo obparuthesi K [locranosnenue [Ipasutenscrea PO ot 7 mionsa 1998 r. Ne 723 «O06 yTBeEp-
xaeHuu [onoxenus o nopsake M yCJIOBUSIX XPaHEHU s apECTOBAHHOTO U U3BATOrO UMYILIECTBA».

Vcrounrkamu rpaxaaHcKoro MpoLecCyasbHOro IpaBa Takke sIBJSIOTCS HOPMBbI MeK/yHa-
poaHbIX 10roBopoB. Yacts 4 ct. 15 Koncrurynuu PP 3akpernsisier, uto oOmenpu3HaHHbIe TIPUH-
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LUIbl 1 HOPMbl MEXIyHAPOJHOIO MpaBa U MeXIyHapoaHble Joropopel P® sBisiorcs cocraBHOM
YacThIO €e MPaBOBOM crcTeMbl. Ecim MexayHapoqHbIM JoroBopoM P® ycTaHOB/IEHB MHBIE TTPABIIIA,
9YeM IpelyCMOTPEHHbIE 3aKOHOM, TO IPUMEHSIOTCS MIPaBUjIa MEXIyHAPOJHOTO Aoropopa. Yacts 2
cr. 1 I'TIK P® ny6nupyeTr faHHOE MOJIOKEHUE.

B cityyae oTcyTCTBHSI HOPMBI TTPOIIECCYATIbHOTO MPaBa, PEryIMpyIoeld OTHOIIEHNS], BO3HUK-
IIMe B XOJIe IPAXAAHCKOTO CyIOIPOU3BOJICTBA, (peepaibHble Cyabl 00Ier IOPUCAUKIIMN U MUPOBBIE
CY[IbM IIPUMEHSAIOT HOPMY, PETYIUPYIOIIYI0 CXOIHBIE OTHOIIECHU (aHAJIOIMsA 3aKOHA), a IIPU OTCYT-
CTBUM TaKOM HOPMBbI JIEMCTBYIOT UCXO/s U3 MIPUHLMIIOB OCYILIECTBIEHUS MpaBocyausi B PO (anaio-
I'MH [1paBa).
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JIekums Ne 2. IIpuHOmUnbI
rpa’kJaHCKOro NpoueccyajbHOro npasa

1. Ilonsamue u 3HaueHue NPUHUUNOB 2PANCOAHCKO20 NpoUecca

IpuHIUOBI rPakJaHCKOI0 MPOLECCyaJbHOro MpaBa MpeCTaBIIsIOT cOO0M 3aKpervieH-
HBIE B JIEVCTBYIOLIEM 3aKOHOAATEIbCTBE OCHOBOIOJIArAlOIINE PYKOBOAIIME HaYas1a (MIEH), BEIpaka-
I0II1E CYIIHOCTh HOPM I'PaXJAHCKOI'0 IIPOLIECCYAJIBHOTO TPaBa U IVIaBHbIEC HAIPABJIEHUS MOJTUTUKA
rocyJapcTBa B 00J1aCTH MPABOBOTO PETyIMPOBaHMsI OOIIECTBEHHBIX OTHOILICHHI, CBSI3AHHBIX C 3alIH-
TOI HapyIIEHHBIX WM OCMIAPUBAEMBIX IPaB, CBOOO M 3aKOHHBIX MHTEPECOB CYOBEKTOB I'pak/aH-
CKOrO IpoLecca.

OcHOBHbIE IPUHLIAIIBI IPAX JAHCKOTO MTPOLIECCYAJIBHOTO IIPaBa HAILLIM CBOE OTpakeHue B KoH-
crutyuuu P®. OpHako psl OCHOBOIONATAIOIMIMX ITPUHLMIIOB 3aKpEIVIEH B CIELMAIBHOM HOpMa-
tuBHOM akte ['TIK P®. BaxxHoe mpu3BaHHe NPUHLIMIIOB I'PaXXJAHCKOTO MPOLIECCYaIbHOIO MpaBa
BBIPAKAETCsl HE CTOJIBKO B MPOBO3IVIAIIEHUH MIPAB ¥ 00s13aHHOCTEH CyOBEKTOB I'PaXkJAHCKUX ITpoLiec-
CYaJIbHBIX TIPABOOTHOIIEHHI, CKOJIBKO B 00ECIIEYEHUH UX PEasbHOTO OCYIIECTBIICHHUSI.
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2. Opeanus'auuounbze npurUuunsvl zpa.wcdaucxozo npouecca

K opraHusaiioHHbIM MPUHOUIIAM CTOMT OTHECTH T€ MPUHLMIIBI, KOTOPBIE HENOCPEICTBEHHO
CBSI3aHBl C OpraHU3alMeN IPakIaHCKOro MPOLECca, Ha KOTOPBIX OCHOBBIBAETCS I'PaKAAHCKOE CYII0-
pou3BoACTBO. OCHOBOIONATAIOIIMM IPUHIMIIOM BCEH CUCTEMBI SIBJISIETCS NMPUHIUI 3aKOHHOCTH.
ITpyHIMIT 3aKOHHOCTH O3HAYAET, YTO IPAKAAHCKOE CYJOIPOU3BOACTBO OCYILECTBIISETCA HA OCHOBE
JEWCTBYIOILETO 3aKOHO/ATEIbCTBA U JEATEIbHOCTD CY/1a, @ TAKKE YUaCTHUKOB I'PaKJIAHCKUX IIPABO-
OTHOILIEHUI HE MOKET BBIXOIUTH 32 PAMKH 3aKOHOJATeIbCTBA. [lefcTByIoIee 3aKkoHoaaTeIbcTBO PO
JOJKHO HEYKOCHUTEJIHHO COOMMIONATHCS BCEMU CYOBEKTaMU I'PaKAaHCKUX MPABOOTHOIICHUH B LIEJISIX
oOecrieyeHus1 MOCTABJICHHBIX 33124 Mepeji IPaXAaHCKUM CYJOIMPOU3BOCTBOM — 3AIIUTUTh HAPYIIIEH-
HbIE WIX OCTIapUBAaEeMBbIe ITpaBa U 3aKOHHBIC UHTEPECH IPAKAAH, a TAKKe IopuandYeckux jauil. [Ipun-
LIMIT 3aKOHHOCTH peain3yeTcs Ha BCEX CTAIUAX I'PaXJaHCKOIO IpoLiecca B CTPOroM COOTBETCTBUM C
POCCUICKMM 3aKOHOJATEILCTBOM.

Crarbs 108 Koncrutyumu PO ykasbiBaert, «npaBocynue B PO ocyiecTBisieTcst TOIbKO CYI0M.
CyneGHasi BIaCcTb OCYIIECTBIISETCS] IOCPEICTBOM KOHCTUTYIIMOHHOTO, TPk JAHCKOTO, a/IMUHUCTPA-
TUBHOT'O U yTOJIOBHOTO ITpon3BocTBa. Co3/1aHKe Ype3BbluaiiHbIX CyA0B Ha Tepputopun PP He normyc-
kaetcsi». U3 3akperuieHHbIx Konctutynuein PO nmneparuBHbIX HOPM ciieAyeT HPHHIHI OCyIeCTB-
JIEHHsI IPABOCYAUsA TOJbKO cyaoM. JlaHHoe mosoxeHue Takxke 3akperuieHo B cr. 5 ['TIK P®:
«[IpaBocynue Mo rpakIaHCKUM JeJIaM, TO/IBEIOMCTBEHHBIM Cy/1aM OOIIel I0PUCIUKIINN, OCYIIeCTB-
JIAE€TCA TOJIBKO 3TUMM CYJIaMU I10 MPAaBUJIaM, YCTAaHOBJIEHHBIM 3aKOHOJATEIBCTBOM O I'PAKIAHCKOM
CYIOIIPOU3BOICTBE».

IIpuHIMI coyeTaHUs eJUHOJINYHOIO M KOJLIEeTHaJbHOI0 COCTaBa Ccyaa.

OpU pacCMOTPEHUM TpakJaHCKMX Jen. I'paxkIaHckue Jena B Cylax IE€pBOM WHCTaHLMU
cormnacHoO cT. 7 I'TIK P® paccmarpuBaiotcs CyapsaMu eAMHOIMYHO WU KOJJIETMAIBHO. Jlena no xajio-
6am Ha cyieOHbIe IOCTAHOBJICHHSI MUPOBBIX CY/Iel, He BCTYNUBIIME B 3aKOHHYIO CHITy, pacCMaTpHBa-
I0TCS1 B aNIeJUISILIMOHHOM TIOPSI/IKE €JUHOJIMYHO CYJIbsIMU COOTBETCTBYIOIIMX PAalOHHBIX Cyl0B. ['pax-
JAHCKHE JIefla B CyJaxX KacCallMOHHOW M HAJ30PHOW MHCTAHIIMKA PacCMaTpUBAIOTCS KOJUIETHAJIBHO.
Ho Bcrymnenus B 3akoHHylo cuiny ['TIK P® no onpeaeneHHbIM KaTeropusiM jie B KOJUIETHaTbHbIMA
COCTaB BXOJWJIU OJIUH MTPO(PeCCUOHATIBHBIN CY/Ibsl U IBA HAPOAHBIX 3aceqatesisi. B HacTosiiee Bpems
MHCTUTYT HapOIHBIX 3acefiaTesiell yIpas3JHEH, U B KOJUIETMAJIbHBI COCTaB MOTYT BXOAUTH TOJIBKO
npodecCHOHAJIbHBIE CYbH, OTBEYAIOIIUE TPEOOBAHUSM, MTPEAYCMOTPEHHBIM (peepabHbIM POCCHT-
CKUM 3aKOHOJATEJILCTBOM.

Crarbsa 120 Konctutyuun P® ykasbiBaer, 4To Cy[JpbHd HE3aBUCUMBI U MOJUUHSIOTCS TOJBKO
Koncturyuuu P® u genepanbHpiM 3aKOHaAM. DTOT MPUHLIMIT [TO3BOJISIET TOBOPUTh O HEOIPAaHUYEH-
HOU BJIacTH, npeaocTasisieMoit cyny. HezaBucumocts cyaen
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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