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Kcenusa Ouerosna I'ymuna
I'paskaganckoe
IpoleccyajJbHOe NMPaBo:
KOHCIEKT JeKInN

JIlekmus Ne 1. I'pa:knanckoe
npoueccyajbHoe MPaBo

1. Ilonsamue 2pasxxcoanckozo
npoueccyanbHozo npasa u
2paxcoanHcKozo npouecca

['paxmaHckoe mporeccyaibHOe MPaBoO U T'PakAaHCKUMA MPo-
1[ecC — JBa TMOHATHUsS, COOTHOCSINIMECS KaK OOIlee W YacTHOe.
I'paxxganckoe npouneccyajbHOe MPAaBO — CAMOCTOSITEIIbHAS
oTpacyib MIpaBa B CUCTEME POCCUIICKOTO 3aKOHOJATENbCTBA, KOTO-
pasi TipeJicTaBisieT COOON COBOKYITHOCTb HOPM, PETYJIMPYIOIIUX
JesITeIbHOCTD CYJIOB OOIIEeH I0PUCTUKIINY, a TaKKe HalpaBJIeH-
HBIX Ha 3alIUTy HApPYIIEHHbIX W OCMAPUBAEMBbIX MPAB U 3aKOH-
HBIX MHTEPECOB I'paXJiaH W OpraHM3alliid, UMEIOIIUX MPaBo Ha



3aLIUTY.

JlaBasg omnpenesieHHEe TEPMUHY «TPaXIAHCKUMA ITPOLIECC»,
HEOOXOAMMO pacCMOTPETh €r0 B HECKOJIbKUX acleKTax — Kak
yueOHYI0 TUCITUTUTMHY, HAYKY U TPAKTUYECKYIO eI TeIbHOCTD IO
PACCMOTPEHMIO U Pa3pelIeHUI0 TpaxJaHckux nen. I'paxpan-
CKHI nponecc Kak ydeOHast JUCHHUIINHA TIPEICTaBIIsET CO-
60i1 crcTeMy 3HaHUA, OTTPe/IENIEHHYI0 yUeOHBIM ITPOIIECCOM B 00-
JIACTU 3aKOHOJATEJIbCTBA U MPAKTUKM ero npumeHeHus. I'pax-
JAHCKHI Mpolece KaKk HayKa IPeCTaBIIseT COO0M COBOKYII-
HOCTb TEOPUH, YUEHUI, JOKTPHUH, a TAKKE MTPEANUCaHum B chepe
I'PakIaHCKOTO CY/IONPOU3BOACTBA. ['pakJaHCKUI Mpoliecc Kak
MPAKTUYECKAs JEATEIHOCTD [0 PACCMOTPEHUIO U pa3pelleHHIo
IPaKIaHCKUX JIEN MPeCTaBIIsieT COO0M IeATeTbHOCTD Cy/la, Ha-
IPaBJIEHHYIO Ha 3aIUTY HAPYIIEHHOIO WX OCIIapUBAEMOTO Ipa-
Ba U PEryJMpyeMyl0 HOpMaMH T'PaskAaHCKOTO MPOLECCyabHOTO
npaBa.

3ajayaMy  rpakJaHCKOro Impomecca CONIAacHO CT.
2 T'paxaaHCKOro MpOIEeCcCyalbHOTO Kojekca oT 14 Hosops
2002 r. Ne 138-93 (I'TIK P®) sasnstorcs:

1) npaBWJIbBHOE M CBOEBPEMEHHOE pa3pellieHNe U pacCMOTpe-
HUE IPaXJIaHCKUX JIeJ B 1IeJIsIX 3allUThl HAPYILIEHHbIX WM OCMa-
pYBaeMBIX TpaB, CBOOO/ M 3aKOHHBIX MHTEPECOB IPaxaH, Op-
raHusaiui, npas U uHTepecoB P®, cyobektoB PD, MyHuim-
NaJIbHBIX 0Opa30BaHUM, JPYTHX JIUII, ABJISIONIMXCSA CyObeKTaMU
IPaXJaHCKUX, TPYIOBBIX WA UHBIX PABOOTHOIIEHUH;

2) crocoOCTBOBaHUE YKPEIICHUIO 3aKOHHOCTH U IPaBOIO-



psjiKa, MpeaynpexIeHUI0 MpaBOHAPYILIEHU, (POPMUPOBAHUIO
YBAKUTEJIBHOTO OTHOILLIEHUS K 3aKOHY U CyAY.

Ecnu cpaBHuBarek nocrasneHHble nepen cygoM 3agauu ['TIK
P® u 3amaun, ykazanusie B [ TIK PCOCP, To Habmogaercs cy-
mectBeHHast pazHunia. B I'TIK PC®OCP niepBoit 3aaueit rpax-
JAHCKOTO CYJIOITPOM3BOJICTRA SIBJISIETCS «IIPABIIIBHOE U OBICTPOE
paccMOTpEeHKeE U pa3pellieHre rpaxIaHCKuX aesi». CBoeBpeMeH-
HOe He 3HauuT ObicTpoe. C paspelnieHrueM Ipax JaHCKOTO Jiesia He
CTOUT TOPOIUTHCS, 1aXke €CIU MPOLEeCcCyalbHble CPOKM UCTEKA-
IOT.

CBOEBPEMEHHOCTh O3HAYAeT, YTO I'PAKAAHCKUM ITPOLIECCY-
aJIbHBIM 3aKOHOAATEIbCTBOM YCTAHOBJIEHBI CPOKH, 32 PAMKH KO-
TOPbIX HU CY/I, HU YYACTHUKH I'PaXKJAHCKOTO CYIONPOU3BOACTBA
HE JIOJDKHBI BBIXOAWTh. OIHAKO CPOKHM MOTYT OBITh MPOJIJICHBI
pU HEOOXOAUMOCTH YTOUHEHUsI OOCTOSITEIbCTB, BIAMSIONIUX HA
BbIHECEHME TTPABUJILHOTO 1 3aKOHHOTO CyAeOHOTO peltieHusl.

JeficTBHE IPa’KAaHCKOT0 MPOLECCYaTbHOI0 3aKOHA BO
BPeMEeHH O3HAuYaeT, YTo Cy/ MPUHUMAET IPaXAAHCKUU MPOLIeC-
CyaJIbHbIM 3aKOH, JEWCTBYIOIIMM B MOMEHT COBEpIIEHHS IPO-
LECCYaJIbHBIX IEMCTBUI, HE3aBUCUMO OT TOT0, KaKOW 3aKOH JIe-
CTBOBAJI HA MOMEHT BO3HMKHOBEHMS I'PaKJAaHCKUX MTPABOOTHO-
IIeHUH.

HeiicTBUe 3aKoHAa B pocTpaHcTBe. [lopsaaok cynonpous-
BOJICTBA — €/IMHBIA Ha Bcer Teppuropuu P®. Bee cynpl Ha Tep-
putopur PO npumMeHsI0T OHO MponeccyaabHOe 3aKOHOIATEIIb-
cTBO. HM OMH M3 yYaCTHUMKOB I'PakJAAHCKUX ITPOLIECCYaTbHBIX



MIPABOOTHOIIIEHUI HE MOKET YCTaHABJIMBATh KaKUe-TMOO Mpo-
LIECCyaJIbHBIC ITPABUJIA.



2. IIpeomem u memoo
2padicOanHcKo020 npovecca

IIpegmMeToM rpakJaHCKOr0 IpPOLECCYaJbHOro IpaBa
SIBJISTIIOTCSL OOIIECTBEHHbIE OTHOILIEHUSI, BO3HUKAIOLINE MEXITY
CyOBEKTaMHU T'pakJaHCKOTO MPOIeCCYaJbHOrO IMpaBa B cde-
pe rpaxkaaHcKoro cygorpounsBoactsa. Kpome toro, npeamerom
I'PaXXJaHCKOTO MPOLIECCYaTIbHOrO IpaBa TaKXke SABJIAIOTCA HOP-
MBI [TpaBa, peryMpyolye oTipasiieHye npasocyaus B PO. Me-
TOJOM IIPABOBOI0 PEryJMpPOBaHMsI I'PaXIaHCKOIO MPOLIEeCCy-
QJILHOTO TIpaBa sIBJISIETCSI COBOKYITHOCTh MIPUEMOB, CIIOCOOOB U
CPEACTB, IIPY NOMOIIY KOTOPBIX POCCUMCKOE T'OCYJapCTBO PETy-
JMpyeT OOIIECTBEHHbIE OTHOIIEHUS, BO3HUKAIOIIKE 10 MOBOY
U B CBSI3U C OCYILECTBJIEHMEM cyaamu IpaBocyaus. Kak mpa-
BUJIO, YUEHBIE-TEOPETUKH BBIIESIOT JBA BUA METOIOB MPaBo-
BOTO PEryJMpOBaHMs: UMIEPATUBHBIM (METOJ BJIACTHBIX IPEJ-
NMCaHWIA) U AUCTIO3UTUBHBIN (CBOOOY PacHOpsIIUTEIbHBIX JIeH-
CTBMI B paMKax 3aKoHa). /[ rpaxJaHCKOro nporeccyaibHOro
npaBa HarOosee XapaKTepeH MPUHITUI UMITEPATUBHO-TUCTIO3H-
TUBHBIN. [JUCTIOBUTUBHOCTD MPOSABIISETCA B TOM, YTO YYACTHUKHU
IPakIaHCKOro Mpoliecca HaJesITcs: 00beMOM IpaB, KOTOpbIe
3akperieHbl B [TIK P®. MmrmepatiBHOCTL BhIpaxaeTcsl B 00s1-
3aTeJIbHOM YYaCTUU Cy/a, OCYIIECTBIISIONIEro CyaeOHy0 BIacTh
ot umenu Poccuiickont ®epepanum.



3. Cnocoovt u ¢gpopmul 3auiumaol
HapYuleHH020 NPasa CYoseKmos
2PANCOAHCKUX NPABOONMHOULECHUTL

Cratps 12 I'paxganckoro kogekca P® (I'K P®) npenycmar-
pUBaeT OIMHHAIATH CIIOCO00B 3aIUTHI IPAXIAHCKUX TPaB
(mepeveHb He SIBJISIETCS] UICUEPITBIBAIOLIHM, T. €. 3aI1Ta MPaB MO-
KET OCYIIECTBIISATHCA UHBIMU CIIOCOOAMHU, TTPEAYCMOTPEHHBIMU
3aKOHAMH), OIHUM U3 KOTOPBIX SIBJISIETCSA CaMO3alliTa IpaBa.
Camozammra npaBa Jiuia, YbM MpaBa U 3aKOHHBIE HHTEPECHI
OCIIApUBAIOTCS WM HAPYIIEHBI, IPEICTaBIseT cOOOM AENUCTBUSA,
HaIpaBJieHHbIE HA BOCCTAHOBJIEHUE HAPYIIIEHHOTO UJIM OCHApH-
BAEMOTO TpaBa 6e3 HOPMAaTHBHO-OIPEICTUTEILHOTO PeriaMeH-
Ta B BUJE MEp, HAIpaBJICHHbIX HAa MpeceyeHue MpaBOHAPYIIM-
TEJIbHBIX JEUCTBUN. AJMUHUCTPATHBHAS 3alMTa HapyllleH-
HOT'O WJIM OCIIAPMBAEMOTO TPaBa WM 3aKOHHBIX UHTEPECOB OCY-
IIECTBJISIETCS OpraHaMy I'OCYAapCTBEHHOM BJIACTH UM OpraHaMu
MECTHOI'O CaMOYTIPaBJIEHUsI, B KOMIIETEHIIMIO KOTOPBIX BXOAMUT
MPUHSTHUE PEllleHNs O BOCCTAHOBJIEHUH HAPYIIEHHOTO WJTK OCIa-
pHUBaeMOro IpaBa BHE BCSAKOU cyaeOHOU mpolieaypbl. AIMUHM-
CTpaTMBHOE pelleHre OPraHOB rOCYJapCTBEHHOM BJIAaCTU U Opra-
HOB MECTHOTO CaMOYTIPaBJIeHUSI MOXET OBITh 00KaJIOBAHO B CY-
ne6Hom nopsiake. Kpome toro, B cyneGHOM MOpsiIke MOKET ObITh
00KaJIOBAaHO KaK JIEHCTBUE, TaK U Oe3[elCTBIE OPraHoOB TOCY-



JapCTBEHHOM BJIACTU M OPraHOB MECTHOTO camoytipasiienus. Co-
riacHo cT. 46 Koncrutyuu Poccuiickoii ®epepaiiuy «Kaxaomy
rapaHTHpyeTcs cyaeOHas 3alura ero npas u cBooon». Cyned-
Hasl 3alIUTa UMEeT PsJi 0COOEHHOCTel M OTJIMYMI OT WHBIX
CIIOCOOOB 3aIUTHl HAPYIIEHHBIX UM OCIIAPUBACMBIX IIPaB, OHA:

1) ocy1ecTBISIeTCA TONBKO CYAOM;

2) OCYIIECTBISIETCS] HA OCHOBE MPUMEHEHUs] HOPM TI'pax/iaH-
CKOTO, TPYJOBOT0, CEMEHHOI0, HAJIOTOBOTO M MHBIX MaTepUaib-
HBIX OTpacjiell MpaBa;

3) IpPOBOAUTCS MPU YUACTUX CTOPOH Y UHBIX 3aMHTEPECOBAH-
HBIX JIMII;

4) OCyIIeCTBIISIETCA B YCTAHOBJICHHOM I'paXIJaHCKUM MpoIIiec-
CyaJIbHBIM 3aKOHOJIaTeIbCTBOM MpolieccyaibHOU popme.



4. Cmaouu zpaxcoanckozo npouecca

[IpaBocyaue OCyHIeCTBISIETCS B CTPOIOM COOTBETCTBUHU C
MPOLIECCYaIbHbIM 3aKOHOIATEILCTBOM. [lesTebHOCTh Cylla, Ha-
MpaBJieHHasl Ha 3alllUTy ¥ BOCCTAHOBJIEHUE HAPYIIEHHOTO WJIU
OCIIApMBAEMOTO TTpaBa Y 3aKOHHBIX MHTEPECOB, OCYLIECTBIISIET-
Cs1 110 CTPOTO perjiaMeHTUPOBAaHHBIM cTaausAM. CylecTBYIOT pas3-
JIMYHbIE MHEHMSI O KOJIMYECTBE CTaAUI B IPak JAHCKOM IpOIIeC-
ce. BOJbIIIMHCTBO aBTOPOB CYMTAIOT, UTO CYIIECTBYET IIECTh Ca-
MOCTOSITEJIbHBIX CTAMI I'PaKJIaHCKOro nmpouecca : 1) 6o3-
Oyoicoenue 2paxcoanckozo cyoonpouzeoocmea . Ha qanHom cra-
JIUY TPaKJAHCKOTO MPOIECCA PEIIAETCs BOMPOC O BO3MOKHOCTU
Hayvajla rpakJJaHCKOTO CYIOIMPOM3BOJICTBA HA OCHOBAHUM TIPEJI-
CTaBJIEHHOI'O MCKOBOTO 3asIBJICHHUS], 3asIBJICHHS, KaJIOOBI.

[Tpu monaue 3asByIeHNS, KaJIOOBI JIUTIOM, Ybe TIPABO HApYIIIe-
HO WJIM OCMApPUBAETCS, CYJl MOXKET BBIHECTU CIIEAYIOIIEe pellie-
HUE:

a) omkazamo 6 npursmuu 3asenenus (cr. 134 I'TIK P®), ec-
JIU:

— JIAaHHOE 3asiBJICHHE He MOMJIEKUT PACCMOTPEHUIO U pa3pe-
IIEHUIO B MOPSI/IKE TPakJaHCKOTO CyJI0NMPOU3BO/ICTBA;

— 3asBJICHUE TPEbSIBIICHO B 3aIUTY MpaB, CBOOOM WM 3a-
KOHHBIX MHTEPECOB JIPYrOro JIUIA FOCYAAPCTBEHHBIM OPraHoM,
OpPraHOM MECTHOT'O CaMOYIPABJIEHU I, OpPraHU3alMeN UM TPax-
JAHUHOM, KOTOPbIM 3aKOHO/IATEIbCTBOM HE MPEIOCTABIEHO Ta-



KO€e TIPaBo;

— AMeeTCs BCTYIUBIIEEe B 3aKOHHYIO CUJTY pellleHue Cy/a 1o
CIOpY MeX/ly TEMH K€ CTOPOHAMH, O TOM K€ ITpeIMETe 1 IO TeEM
e OCHOBAHUSIM;

— MMeeTCs CTaBIlee 00s3aTeIbHBIM JIsI CTOPOH U TIPUHSITOE
0 CHIOPY MEKAY TeMH ke CTOPOHAMH, O TOM ke MpeMeTe U 1Mo
TOMY k€ OCHOBAHMIO PellieHHe TPETEeMCKOro Cy/a.

OO0 oTKa3e B MPUHATUY 3asIBJICHUS CY/IbsI BBIHOCUT MOTHBHPO-
BaHHOE OMpejiesIeHre, KOTOPOe JIOJKHO OBITh B TEUSHHE S5 THEH
BPYYEHO WM HAIlPaBJIEHO 3asIBUTEJIO;

0) sozspamumu 3asenenue (ct. 135 I'TIK P®), ecu:

— J1eJIO HETMOJCYTHO TAHHOMY CYILY;

— 3asBJIEHHUE MOAAHO HEAEECTIOCOOHBIM JINLIOM;

— JIO BBIHECEHUsI OTpe/ieieHus CyJla O MPUHSATUM 3asIBJICHUSI
OT UCTIIA IOCTYIWJIO 3asIBJIEHUE O BO3BPAIIICHUU 3asIBJICHUST;

— 3asBJIEHUE HE MOAIMCAHO WJIM MOAIIMCAHO U MOJAHO JIUIIOM,
HE UMEIOIIMM TTOJTHOMOYMI Ha ero MOAIMCaHUe U MPeIbsBICHNE
B CYJI.

B Teuenue 5 nHeW co IHS MONA4YM 3asiBJIEHUs CY/Absl BbI-
HOCUT MOTHMBUPOBAHHOE OIpejieJieHUe, B KOTOPOM YKa3bIBaeT,
KaK YCTPaHWUTh OOCTOSITENIbCTBA, MPEISITCTBYIOIINE BO30YKIe-
HUIO I'PaXJIaHCKOTO JIeNa;

B) ocmasums 3asenerue oez osudicenus (cr. 136 I'TIK P®D).
Cynpsi, yCTaHOBUB, UTO 3asiBJIEHUE MOJAHO B cyja O0e3 cobmose-
HUI TpeboBaHuil, yctaHoBneHHbIX cT. 131 u 132 I'TIK P®, BbI-
HOCHT OmpejieieHre 00 OCTaBJIeHUM 3asiBICHUS Oe3 JBYIKCHUS,



0 YeM M3BEIIAET JIULIO, MOJaBIIee 3asBJIeHNE, U MTPEIOCTABIISIET
€My pa3yMHBIN CPOK JJIsl UICITPABJIEHUS] HEJJOCTATKOB;

T) NPUHAMb 3dsi6A€eHUe , ECITU OHO COOTBETCTBYET BCEM IPEIb-
SIBJIEHHBIM K HeMy TpeOoBaHUsIM. B TaHHOM ciy4ae cyj BbIHO-
CHT OTIpeJie/ieHre O MPUHSATHUN 3as1BJIeHUS U BO3OYKIEHUH IPax-
JTAHCKOTO CY/IOTIPOU3BOJCTBA;

2) nodzomoeka dena K cyoebHomy pazoupamenvcmey . ITO
CaMOCTOSITeJIbHAS CTAAMS T'PaXJaHCKOIO Mpoliecca, Ha KOTOPOr
MPOU3BOASTCS MOATOTOBKA, Pa3pEICHUE U BbISICHEHUE Pa3/ny-
HBIX BOIIPOCOB, CBSI3aHHBIX C MPOIECCYaTbHBIMU AEUCTBUSIMU
YYaCTHUKOB TPaKAAHCKOTO IMPOILIecca B LIEISX BBIHECEHUs Tpa-
BUJIBHOTO M 32aKOHHOT'O CYJIeOHOTO pellieHus Ha CTaauu Cy1eOHO-
ro pazouparensctBa. Ha qaHHOU cTamuu pa3penalnTcs cleayio-
1[1i€ BOMPOCHI:

a) ompeaesieHre OOCTOATENLCTB, UMEIOIIMX 3HAYEHHE ISt
MIPABUJIBHOTO PACCMOTPEHUS U Pa3pELICHUs [IeN1a;

0) orpenenieHre TOCTaTOYHOCTH JOKA3aTesbCTB 110 JIeNTy;

B) HccienoBaHue (hakTOB MPOITYCKa CPOKOB OOpAIeHHs B CYIT
Y CPOKOB MCKOBOM JIABHOCTH.

Ecim Ha [aHHOM cTaauu TIpakJIaHCKOTrO IpoLEecca MpPOBO-
auTcsl cyaeOHOe 3acelaHre, TO €ro Has3bIBAIOT TpeIBAPHUTEITh-
HbIM (cT. 152 I'TIK P®). [IpeaBapurensHoe cyneOHOE 3acena-
HUE MPOBOAUTCS CyAbell equHONNYHO. CTOPOHBI M3BEIIAITCS
O BpPEMEHHU U MecTe Mpe/IBApUTESbHOrO CyIeOHOro 3aceaaHusl.
CTOpOHBI B IPEIBAPUTENILHOM CyIeOHOM 3aceIaHUM UMEIOT TTpa-
BO IIPECTABJISITh JOKA3aTeIbCTBA, IPUBOIUTH I0BOJIbL, 3a5IBJISATh



xomaraicTBa. [Ipyu HammIuu 0OCTOATENbCTB (TaKMX KaK CMEPTh
IpaX/IaHWHA, €CJIA CIIOPHOE MPABOOTHOUICHHE JOMYCKAaeT Mpa-
BOIPEEMCTRBO; ITPU3HAHKE CTOPOHBI HEJIEECTIOCOOHOM WIT OTCYT-
CTBUE 3aKOHHOTO MPEACTaBUTENsl Y JIMIIA, TPU3HAHHOIO Hejee-
CIMOCOOHBIM; yYacTUE OTBETUYMKA B OOEBBIX JNEWCTBUSIX, BHIION-
HEHUM 33/1a4 B YCJIOBHUSX YPE3BBIYAMHOIO MJIM BOEHHOTO IOJIO-
’KEHUs1; HEBO3MOXHOCTh PACCMOTPEHMS JAHHOTO JIENa JI0 pa3pe-
IIEHUS1 JPYroro Jieja, paccCMaTpuBaeMoro B I'Pax/IaHCKOM, aji-
MUHHCTPATUBHOM WJIM YTOJIOBHOM TPOM3BOACTBE; OOpaIleHUs
cyna B Koncrurynmonnsiii Cyn P® ¢ 3armpocoM 0 cOOTBETCTBUU
3aKOHa, NoJiexartero npumMesnennio, Koncrurynuu P®; Haxox-
JICHEe CTOPOHBI B JIeYeOHOM yUPEKIEHUHU; PO3bICK OTBETUMKA;
Ha3Hau€HUEe CYJIOM SKCHEePTU3bl; HA3HAYEHUE OPraHOM OIEKU U
MOTICUUTENILCTBA OOCTICIOBAHUS YCJIOBUN KW3HU YCHIHOBUTEJIS
1o 7ieTy 00 YCHIHOBJIEHUH (YIOYEPEeHWH) W IPYTUM JiejiaM, 3a-
TparuBaloIUM MPAB Y 3aKOHHbIE UHTEPECHI AETEN; 110 He MOjI-
JIS)KUT PACCMOTPEHUIO U Pa3pelleHUI0 B Cy/ie B MOPSAIKE TPax-
JAHCKOTO MTPOU3BOJICTBA; UMEETCS BCTYIMBILEE B 3aKOHHYIO CH-
Jy cyaeOHOe pellieHue 1Mo CIopy MeXIy TeMHU ke CTOPOHAMM,
UCTell OTKA3aJICsl OT UCKA M OTKa3 MPUHST CYAOM; CTOPOHBI 3a-
KJIIOUMJIM MUPOBOE COIJIAllIEHUE ¥ OHO YTBEPKIEHO CY/I0M;) ITPO-
W3BOJICTBO TIO JIeTy B MPeABAPUTEILHOM CYJeOHOM 3acelaHuu
MOeT OBITh TPUOCTAHOBJICHO U MPEKpaIlleHo, 3asBJICHUE OCTaB-
JeHo 6e3 paccMoTpeHusa. O MPUOCTAHOBJIGHUH, TTPEKpallicHUN
MIPOM3BOICTBA MO JIeJTy, 00 OCTABJICHUH 3asIBIICHUSI Oe3 PacCMOT-
pEeHMsI BBIHOCUTCS OlpeiesieHne cyaa. Ha onpenenenue cyna mo-



KeT OBbITh TofIaHa yacTHas kanoda. O mpoBejeHNH TMpeaBapu-
TEJIBHOTO Cy/IeOHOTO 3ace/IaHusI COCTABJISIETCS] TPOTOKOIN, K KO-
TOPOMY TNPEABSBIAIOTCS TPpeOOBaHUS, TTPEIYCMOTPEHHbBIE B CT.
229,230 I'TIK P®;

3) paccmompenue uau paspeuteHue 2paricoancKozo 0end no cy-
utecmay. CyIlIHOCTh U 3HAYEHUE TAHHOUM CTaJuM I'PaXJaHCKOTO
mpoliecca 3aKI04aeTcs B TOM, YTO UMEHHO Ha Hell MTPOUCXOAUT
pazpelieHre Wik pacCMOTPEHHE JieJia TI0 CYITIeCTBY, pa3pelieHre
Cropa o Mpage, MOCPEICTBOM BbIHECEHU I PEIIEHH S Cy/Ia O 3aIlH-
T€ HApYILIEHHOTO WM ocrapuBaemMoro npapa. VIMeHHO Ha JaH-
HOW CTaJIUM TPasKAAHCKOTO MPOLIECCa pean3yeTcs I71aBHas 3a/1a-
Ya rpakIaHCKOTO CYIOITPOM3BOJICTBA — 3AIIMTA ITPaB U 3aKOHHBIX
MHTEPECOB I'PakJaH U UHBIX y4yacTBywoUMil B aese juil. Copa-
BE/IJIMBOE Pa30MpPaTesIbCTBO B YCTAHOBJIEHHBIE 3aKOHOM CPOKU
CMOCOOCTBYET BOCIIMTAHUIO Y TPAKAAH YBAKEHUS K CY/ly, TTOBbI-
I1aeT YPOBEHb MPABOBOU KYJIbTYPHI;

4) nepecmomp He 8CMYNUBULE20 8 3AKOHHYIO CUNY CYOeOHO20
peuterusi 8 cyoe 8Mopoli UHCIMAHWUU (KACCAUUOHHAS U ANeNNSIUU-
OHHas uncmanyuu). Ha JaHHOM cTaiuy rpak JaHCKOTO IMpoIiec-
ca IpoBEPSIETCS] 3aKOHHOCTh 1 0OOCHOBAHHOCTh MIOCTAHOBJICHU,
OIpe/ieieHU ], pellieHuil cyia nepBor uHcTanumu. Eciv nonaer-
cs1 kajio0a Ha pellieHue MAUPOBOTO CY/IbH, TO IIPOU3BOJICTBO Ha-
3bIBaeTCs aneJUIAIMOHHbIM. Eciti %kasoba rnogaercs Ha pelieHue
(henepanbHOrO CyIBM, TO TPOM3BOICTBO HA3BIBAETCS KACCAIIMOH-
HBIM;

5) nepecmomp 6 nopsioke HA030pa CYOCOHBIX peuLeHUli 8CMy-



NUBUUUX 8 3AKOHHYIO CUAY. DTy CTAAUIO IPAXIAHCKOIO MPOLIEC-
ca Ha3bIBAIOT UCKJIIOYUTEJBHOW, TaK KAK B JJAHHOM Clly4yae I0-
Jath kanoly Ha pelleHue cyja B LeJIOM WM B €r0 YacTH IMpej-
CTaBJISIETCS] BO3MOXKHBIM TOJIBKO TOCJIE€ BCTYIUIEHHS CyAeOHOro
pelieHus B 3aKOHHYI0 cuity. HeoOXonumo Takke OTMETHTD, 4TO
OCHOBAHHUEM JJIs TTOAAYX KaJoObl Ha CyneOHOe pelleHre sBIs-
eTCsl CYILIECTBEHHOE HapyllleHHe HOPM MaTepHajIbHOrO WM MPO-
LIECCYaJIbHOTO I1paBa;

6) nepecmomp cyoebOHbIX peuteHuil, 6CMYNUBUUUX 8 3AKOHHYIO
CUNY, NO 6HOB8b OMKPBIBUUMCS 0OCMOAMEeNbCMEAM . DT CTAIUA
I'PakIaHCKOTO MPOILIecca BHICTYIMAET MPOLECCyalbHON rapaHTH-
€M 3alUThI [IPaB U OXPAHSAEMBIX 3aKOHOM MHTEPECOB I'paKJaH-
CKO-TIPOLIECCYATIbHBIX OTHOLLEHMI. CTausi IpeAnoaraeT BblsiB-
JIeHUE BHOBb OTKPBIBIIUXCS CPEACTB JOKA3BIBAHUS, UMEIOIIUX
CYIIECTBEHHOE 3HauyeHWe Il MCXOofa Jefia, KOTOpble Ha MO-
MEHT pa3pelleHus IPak/IaHCKOr0 JIeja CyIECTBOBAJIM, HO MO Ka-
KUM-JTUOO MPUYMHAM He ObUTA M3BECTHBI YUACTHUKAM TPOIIecca.

II. A. BapbIKvH BBIIEJSET €IlIe OJHY CTaJHI0 I'PakJIaHCKOrO
npoliecca — UCIIOIHUTEbHOE MPOU3BOJCTBO (ITPUHYIUTEIbHOE
UCTIOJIHEHUe pelieHuii cyaoB) . iconHuTtenbHOe TPOU3BOACTBO
KaK CTaJMI0 I'pa)xJIaHCKOro rnpotuecca Takxe Boiaessior JI. I1.
Hextepesa, B. B. [TuBynbckui, O. A. lllyraesa, cuuTas, 4ro 310
Ta CTaausl TPakJaHCKOTO MPOU3BOJICTBA, HA KOTOPOH CylIeOHbIe
IIPUCTABbI UCIIOHAIOT aKThl Cy/1a, & TaKXke JPYTrUX OPraHoB, KO-

! Bapeikun 1. A. I'paxgaHckoe mpoleccyaibHOe MpaBo (MpakAaHCKUI MPOLecc) B
cxeMax: YueOHoe HarsiiHoe ocodue. M., 2005.



TOPBbIM MPEJOCTABJIEHO MPaBO BO3JaraTh Ha IpaxJaH U IOPUAU-
YEeCKHX JIMII OOSI3aHHOCTH TI0 Tiepesiave JICHeKHBIX CPEJICTB U
MHOTO0 MMYIIECTBA JIMOO MO COBEPILICHHUIO OMPE/IEIEHHBbIX [eii-
CTBUH (UM BO3JIEP:KAHUIO OT COBEPIICHUSI STUX JEUCTBUI)?.

M. A. Bukyt cumrtaer, 4to 10 pedOpMbl HCIIOJIHUTETBHO-
ro mpousBojacTBa 1997 r. mpoliecc UCTIOMHEHUsT CyeOHBIX aK-
TOB OTHOCWICA K CTaJIUSIM I'Pa)xJaHCKOIO Ipolecca, HO B Ha-
CTOsIlIIee BPEMSI MCIOJIIHUTEbHBIE TPABOOTHOILLEHHST COCTABJISI-
0T MPEeIMET PEryIMpPOBaHKs OCOOOM, CaMOCTOSITENIBHON OTpac-
JI POCCHICKOTO MCTIONMHUTENIBHOTO MTpaBa’.

B I'TIK PC®CP B craguu nepecMOTpa MOCTAHOBJICHUH, pe-
IIEHUH Cyla, He BCTYNMBILIKX B 3aKOHHYIO CUJTy, HE CYILIECTBO-
BAJIO aneJUISIIIMOHHOW MHCTAHIMU, ObUIA TOJIBKO KacCallMOHHAS
WHCTAHIUA. DTO OOBSACHSCTCS TeM, UYTO Ha TOT MOMEHT He Cy-
IIECTBOBAJIO MHCTUTYTa MUPOBBIX CYJIEH, TaK KaK aresuIsiIUOH-
Hasl MIHCTaHLIMS pacCMaTPUBAET HE BCTYINMBIINE B 3aKOHHYIO CH-
7y cyaeOHbIe pelieHUs MUPOBBIX CyeH.

Crnenyer OTMETHUTh, YTO MPOXOXKACHUE BCEX CTaJUW Tpax-
JAHCKOTO Tpoliecca He sIBJIIeTCsSl 00si3aTeIbHbIM. 3aBepllieHue
I'PakIaHCKOTrO JieJla BOBMOKHO Ha HAYaJIbHOM CTa K «BO30YXK-
JeHHE IPaxJIaHCKOTO CYyJOIPOU3BOCTBA», JIUIIO, MOJABIIIEE 3a-
SIBJICHUE WM kajo0y, MMeeT MpaBo BO3BpaTHTH ero. Ho neii-
CTBUSI JIULIA, TTOJIABIIETO 3asIBJICHUE W BO3BPATUBIIETO €ro, Biie-

2 Hextepea JI. I1., ITuBynsckuii B. B., [llyraesa O. A. ['paxaanckuii mporecc. M.,
2005.

3 Bukyt M. A. I'paxxnanckuii mponecc Pocerm: Yue6nuk. M., 2004.



KyT ITpaBOBHIE MMOCeACTBUSA. [JaHHOE JIUII0 HE MOKeT OOJIbIIe 00-
PaTUTHCS B CY[I C JAHHBIM UCKOM TIO TOMY K€ OCHOBaHMIO. ['pax-
JAHCKOE JIeJIO MOXKET 3aBEpPIIMTLCSA Ha CTAJUU «PacCMOTPEHHE
WIM paspellieHue TPakJIaHCKOro Jiesia 1Mo CYIIECTBY» IMOCPe/-
CTBOM 3aKJIIOYEHHsI CTOPOHAMU MHPOBOTO corvalieHust. Mupo-
BOE COIJIAIlICHHE JOJIKHO OBITh 3aKJTIOYEHO JIO BBHIHECEHUS CY-
ne6Horo pereHusi. [lepecMOTp BCTYNUBILETO B 3aKOHHYIO CHITY
CyIeOHOro pellleHHs], a TakKe MEePeCMOTpP CyIeOHBIX pellleHHI
10 BHOBb OTKPBIBIITUMCSI OOCTOATENILCTBAM UMEIOT MECTO TOJIBKO
IIPY HAJIMYMU KOHKPETHBIX OCHOBAaHUM, penycMoTpeHHbIx [ TIK
P®, a Takke MOT'YT OCYIIECTBIIATLCS TOJIBKO JIMIIAMH, YIaCTBY-
IOIMH B JIETIE.



5. Buovt zpasxcoanckozo cyoonpouszsoocmaa

Cornacno I'TIK P® cyimectByer ceMb BHI0B IPOU3BO/ICTB:
1) npuka3Hoe NPOU3BOACTBO. DTO €AUHCTBEHHbIN BUJI MPO-
U3BOJICTBA, B KOTOPOM OTCYTCTBYIOT JB€ CTa/MU T'PAKAAHCKO-
ro mporiecca (IMOAroToBKa Aena K cyaeOHOMY pa30MpaTesibCTBY,
paccCMOTpEHHE M pa3pellieHHe TI'paXJaHCKOro Aejaa IO Cylle-
CTBY). B mpuka3HOM NMpou3BOACTBE HE BHIHOCUTCS CylAeOHOE pe-
IIIeHHE, a BBIHOCUTCS CyAeOHBIN MPHUKa3 — CylneOHOe IMOCTaHOB-
JIEHUE, BBIHECEHHOE CY/Ibeil €MHOIMYHO Ha OCHOBAaHUU 3asiBJIe-
HUS O B3BICKAHUY JICHEKHBIX CYMM WU 00 UCTPeOOBAaHUU JBH-
’KMMOTO UMYILECTBA OT JOJKHUKA;

2) ICKOBO€ MPOM3BOACTBO. [IJisi KICKOBOIO MPOU3BOJICTBA
XapakTepHbl BCE CTaJMM rpaxaHcKoro mnporecca. [lomaua mc-
Ka JIMLIOM, YbM MpaBa HapylleHb! (MCTLIOM), KOTOPBI HaIpaB-
JIEH TpeIoIaraéMoMy HapylmuTemo (OTBETUMKY ), ITpeaIosara-
€T UCIOJIb30BAaHUE CPEJCTBA 3AIMTHl CBOETO HAPYIIEHHOTO WU
ocraprBaeMoro mnpasa. VIckoBoe mpoM3BOACTBO BO30YXkIaeTcs
IIOCPEICTBOM NO/IaYM JOKYMEHTA — UCKOBOI'O 3asIBJICHUS;

3) 0co60e mpou3BOACTBO. B 0cOO0M NPOU3BOICTBE HE CY-
HIECTBYET criopa o rpase. PaKkThl, CBEIeHN S, UMEIOIINE IOPUIN-
4yecKoe 3HaYeHUe, KOTOpble HEBO3MOKHO IMOTyYUTh BO BHECY1€0-
HOM TOPSITIKE, YCTAHABIMBAIOTCSI B OCOOOM MPOU3BOICTBE. DTO
Takue (pakThl, KaK YChIHOBJIEHHE (yIouepeHue) pebeHka, orpa-
HUYEHHE JIeeCIOCOOHOCTH Tpask/iaH, MPU3HAHUE JIBUKUMON Be-



1M OECXO3HOM, MPUHYAUTENTbHAS TOCTIUTAITU3AINS TPaKIaHIMHA
B [ICUXMATPUYECKUI CTALMOHAP U T. [1.;

4) npou3BOACTBO MO JeJaM, BO3HHKAIOIINM U3 My0JIn4-
HBIX IPABOOTHOIIeHNH. [[aHHOE TPOU3BOACTBO MpeIHa3HaAYe-
HO JUIsl pa3pelleHus [Ie)l, CBSI3aHHBIX C OCIIAPUBAHUEM HOpMa-
TUBHBIX [TPABOBBIX AKTOB MOJHOCTBIO WJIM B YAaCTU; OCTIAPUBAHU-
€M pelleHuil, 1eicTBuil (0e31eiCTBUIT) OPraHOB TOCY/IapCTBEH-
HOW BJIACTH, OPraHOB MECTHOTO CaMOYTIPABJIEHU 1, JOIKHOCTHBIX
JIMILI, TOCYAAPCTBEHHBIX M MYHULIMIIAIbHBIX CITYKAIIUX; 3aIIUTON
M30MpaTeNbHbIX TPaB WM TpaBa Ha yvacTue B pedepeHayme
rpaxnaaH P®;

S) NIpOM3BOACTBO MO J1eJIaM € y4acTHeM HHOCTPAHHbIX
Jur. OcoOEHHOCTh IAHHOTO BHUJIA TTPOU3BOACTBA COCTOUT B TOM,
YTO OJHOM M3 CTOPOH IPakJaHCKOrO Mpoliecca SIBJISIETCS MHO-
CTpaHHOE JIMLIO (MHOCTPAHHBIN IPaXJaHUH, THOCTPAaHHAs Opra-
HU3alMs1, MEX/IyHapOIHasl OpraHu3alus);

6) IpOU3BOACTBO MO jejJaM 00 OCapUBaHUU pelleHui
TPETeNCKUX CyJ0B H O BblJade HCIOJHUTEJIbHBIX JHCTOB
Ha NPUHYJUTEJbHOE HUCIOJHEHUE PelleHuil TpeTelcKux
cyaoB. [1o n1ucbMeHHOMY COIJIAIIEHUIO CTOPOH CIIOP O IPaBe MO-
KeT OBITh PACCMOTPEH TPETEHCKUM cyoM. PelieHne Tpeteiicko-
IO CyJa MOXeT OBbITh OCIIOPEHO B Cy/e OOIIer I0PUCAUKIINM, UTO
SIBJISIETCS TAPAHTUEN OrpakAeHUs1 TPETEUCKUX CY/I0B OT IPOU3-
BOJIA;

7) Npou3BOJCTBO, CBSI3aHHOE C HCIOJHEHHEM Cyaeo-
HbIX IOCTAHOBJICHUH M IIOCTAHOBJICHUI1 MHBIX OPTraHOB.



I'TIK PC®CP npenycmarpyBall TOJIBKO YETHIPE BUAA IIPOU3-
BOJICTB:

1) uckoBOE MPOU3BOICTBO;

2) NpoU3BOACTBO MO JeJjlaM, BO3HUKAIOIIUM U3 aIMUHUCTpa-
TUBHO-IIPABOBBIX OTHOIIIEHUN;

3) oco6oe POU3BOICTBO;

4) UCNIONTHUATENIHOE TIPOM3BOJICTBO.

[Ipuka3HOro NMpou3BOACTBA B IPAKAAHCKOM IpOLECCE B TO
BpeMsi He cyllecTBoBajo. [Ipou3BoAcTBO MO JefaM, BO3HUK-
UM U3 ITyOJIMYHBIX PABOOTHOIIIEHUH, BXOWIIO B COCTaB MPO-
M3BOJICTBA 110 JIeJ1aM, BO3HUKAIOIIVM U3 aIMUHUCTPAaTUBHO-IIPa-
BOBBIX OTHOHIEHUH. O IrpakJaHCKUX MPOLECCYaIbHBIX MpaBax
MHOCTPAHHBIX JIII 1 JIUI] 6€3 TpakkIaHCTBA YKa3bIBAJIOCh B CIie-
LIMAJIBHOM pazpelie «I pakIaHCKue MpoLeCcCyaIbHbIC paBa MHO-
CTpaHHBIX I'paXxJiaH U JuIl Oe3 TPakJAaHCTBA, UCKM K MHOCTPaH-
HBIM TOCYJapCTBaM, CyAeOHble MOPYyYeHHs] M pelleHUs] MHO-
CTPaHHBIX CY/I0B, MEXIYHApOJHbIE JIOTOBOPbI U COIIAIIECHUS».
W3 paznena crieqyer, YTO MHOCTPaHHBIE JIMIA 1 Jvia O6e3 rpak-
JaHCTBa OOJIA/IAl0T HApaBHE C COBETCKMMHU T'pakjaHaMU Ipo-
HIeCCYaJIbHBIMU MTPaBaMU U MPOIIECCYaTbHBIMU 00SI3aHHOCTSIMU.
[Tpu 3TOM OrOBOPEHO, YTO MOTYT OBITH YCTAHOBJIEHBI OrpPaHUYEe-
HUS TPOIECCYATbHBIX TIPAaB U CBOOOJ, MHOCTPAHHBIX T'PaX[aH,
NPEeNNPUATHNA, OPraHU3ALIUNA TOJIBKO B TOM CIIy4dae, €ClIv UMEIOT-
Cs1 OrpaHUYEHU S TTPaB U CBOOO]] COBETCKUX TPAXKIaH, MPEIpHsi-
THi1, OPraHU3allMi TOCYAaPCTBOM, Ub€ I'PaKJAHCTBO HOCSIT MHO-
crpannble rpaxgade. B I'TIK P® ocnapuBanue pemeHuil Tpe-



TECKUX CYJOB U BbIAUM WCIOJHUTEIbHBIX JIUCTOB Ha MPUHY-
JUTEJIbHOE UCTIOJIHEHUE PEIICHUI TPETEUCKUX CYIOB B CAMOCTO-
SITeJIbHOE TTPOM3BOJCTBO HE BbiAENeHO. HecMoTps Ha 3T0, AaH-
HBIA BUJI MPOM3BOAICTBA cyiiecTBoBai. CortacHo 1. 4 4. 2 CT.
141 I'TIK PC®CP, «mpu noarotoBke Aeia K cyneOHOMY pa3Oou-
paTeNbCTBY Cy/Ibsl pa3bsCHSIET CTOPOHAM HMX MPABO OOPATUTHCS
3a pa3peuieHreM Criopa B TPETEUCKUN WM TOBAPUIIIECKUN CY[L
u niocenctsus takoro ooparienus». K I'TIK PCOCP umerorcs
Tpu npwioxeHus. IIpunoxenne Ne 3 HaspiBaercs «llonoxenue
O TPETEUCKUX CyAax», LA YCTAHOBJIEHO, YTO IPAKAAHE MOTYT
niepeaBath JI0OOW BOHUKIIINNA MKy HUMU CIIOpP Ha pacCMOT-
pEHUE TPETENCKOIo Cy[a, 32 MCKJIIOUEHUEM CIIOPOB, BBITEKAIO-
HIMX U3 TPYIOBBIX M CEMENHBIX OTHOLIeHUM. [loroBop o nepena-
Je Ccropa Ha pacCMOTPEHUE TPETEHCKOro cy/ia A0JIKeH OBITh 3a-
KJII0YEH B nucbMeHHou opme. B ct. 17, 18, 19 npenycmorpeHo,
4TO pelleHre TPETEHCKOro Cy/ia, He UCTIOJTHEHHOE JOOPOBOJIBHO,
MOXeET ObITh MPUBEICHO B UCTIOJHEHUE MPUHYAUTEIHHO Ha OC-
HOBAHWM UCIIOJTHUTENILHOTO JIMCTA, BBIJABAEMOrO HAPOAHBIM CY-
noM. [Ipu BbIIaue UCTIOTHUTENBHOTO JIUCTA CY/bsl TPOBEPSIET, He
MPOTUBOPEYHUT JI pPellieHre TPETEHCKOro Cy/la 3aKOHY U He Obl-
JIO JIM JIOMYILEHO MPU €r0 BBIHECEHUU HAPYIIEHU s ITPaBUJI, yCTa-
HoBJIeHHBIX [losokennem o Tpererickux cygax. Ha orkas Hapon-
HOT'O Cy/IbM B BbIJIa4€ UCTIOJTHUTENILHOTO JIUCTA MOXET OBITh TIO-
JlaHa kajio0a WM MPUHECeH MPOTECT B IECATUIHEBHBINA CPOK CO
JIHS1 OTKa3a.



6. Cucmema 2paxcoanckozo
npoueccyarbHoz0 npasa

['pasxgaHCKOE MpoLECCYaAIbHOE ITPABO ABJISAETCS CAMOCTOS-
TEJIHOM OTPACIIblo IIPaBa U UMEET CBOM MPEIMET, METO/I, CUCTe-
My. CrcremMa rpaskJaHCcKoro npouneccyajbHOro npaBa co-
crout u3 ABYX 4acrteit: O6meit u OcodenHoi. QO6mas yacrb
COIEPKUT B ce0e OCHOBHBIE MOJNIOXKEHHU ST, TPUMEHNUMBbIE KO BCEM
BUJAM IPOM3BOJCTBA M BCEM BHUJAM CTa[Ui: OCHOBOIOJATAIO-
1€ MPUHIUIIBI, TOIBEJOMCTBEHHOCTD, IOJCYAHOCTb, ITPE/ICTA-
BUTEJIbCTBO, JIOKa3bIBaHKE U JIOKa3aTenbcTBa U T. 1. OcoOeH-
Hasl YacTh BKIIIOYAeT B ceOsi KOHKPETHBIE BUIBI IIPOM3BOCTBA
(mpuKa3Hoe, UICKOBOE, 0cO00€ U T. [1.), perJIaMeHTUPYET MOPsII0K
MIPOXOK/IEHUSI CTAANI TPaXJaHCKOro mpouecca u T. 4. Bes cu-
CTeMa Pk AAHCKOI0 MPOLECCYIbHOrO IpaBa orpaxeHa B I TIK
P®, kOTOpBIN COCTOMT U3 ceMM pa3nenoB. Kaxaplid pa3aeln co-
CTOMT U3 IVIaB, BCEro0 COPOK ceMb MIaB. Kaxkaas riaBa coCTOUT
U3 CTaTeil, BCEro YeThIpecTa COPOK IIECTh CTaTel.



7. Hcmounuku 2pasxcoanckozo
npoueccyarbHoz0 npasa

HNcTounnKkn rpakIaHCKoro npoueccyajbHoOro npaBa —
COBOKYITHOCTh IOPUAMYECKUX HOPM, PEryIUpPYIOIIUX JesTelb-
HOCTb JIMII, YYACTBYIOIIUX B IPAKJAHCKOM CY/IOMPOU3BOICTBE, a
TaKXe JAesITeIbHOCTh CY/IOB OOIIEH IOPUCAUKIIMYA K MUPOBBIX CY-
JIeU 0 TpaXJIaHCKUM AejiaM. VICTOYHMKH B rpakJaHCKOM ITPO-
1IeCCe MPEACTABIAIOT UEPAPXUUECKYIO CUCTEMY. BEepXOBEHCTBY-
oiee nosoxenve 3aHuMaer Koncrurynusi P®. Ona nmeer
BBICIIIYIO I0PUJUYECKYIO CUITY, IPSIMOE JIEMICTBUE U MPUMEHSIET-
cs1 Ha Bcell Tepputopunt P®. 3akoHbl U HBIE HOPMATHUBHBIE aK-
THI, IpUHUMaeMble B Poccuu, He TOKHBI TPOTUBOpeunTh KOH-
crutyiuu P®. B cr. 118 Koncrutyuuu P® 3akperuieHo, 4To
npasocyaue B Poccuiickoit ®enepanyuu oCymecTBJsieT-
¢s1 TOJAbKO cyoM. CyneOHast BJIacTh OCYIIECTBIISIETCS TOCPE/I-
CTBOM KOHCTUTYIIMOHHOTO, TPaKAAHCKOTO, aIMUHUCTPATUBHOTO
Y YTOJIOBHOTO cyfornpou3BojcTBa. Co3gaHue Ype3BbIUaliHbIX CY-
JoB He jgomyckaercd. B cr. 120, 121, 122, 123 Koncruryuyn PO
YCTaHOBJIEHH OCHOBOIOJIArariiue MPUHIUIBI BCEX BU/I0B
NPOU3BO/ICTB:

1) He3aBUCUMOCTh CYIEH;

2) HECMEHSIEMOCTD CYJIEH;

3) HEMPUKOCHOBEHHOCTD CYJIEH;

4) OTKpBITOE Pa30MPaTeILCTBO JEJ BO BCEX CyHax;



5) cocTs3aTeNIbHOCTh M PAaBHOIIPABHE CTOPOH.

CrnenyiomuM UCTOYHUKOM T'PakJAHCKOTO MPOLECCYaTbHOTO
npasa seisgerca I'K P®, BcrynuBmmy B aeucrsue ¢ 1 sgHBa-
ps 2003 r. (3a UCKJIIOYEHUEM IJIaB O KAaCCAI[MOHHOM U Haa30p-
HOM 00KaJIOBaHUU CYJIeOHBIX TOCTAHOBJIEHUH, KOTOPBIE BCTYIIH-
qu B erctue ¢ 1 mong 2003 r.). ['paxkaaHckuil mpoueccyaib-
HbI KOJIeKC P® — cBOJ HOPM I'pakJAaHCKOIO MPOIECCyaTbHOIO
MpaBa, PEryIMpyIorX OOECTBEHHbIE OTHOIICHUSI, BO3HUKAIO-
1K€ B MPOLIECCE OCYILECTBIIEHU S CBOEU IESATENIbHOCTU CyIaMU, a
TaKke B IMPOLIECCEe 3AIIUTHI IPaXJaHAMU HAPYILIEHHBIX UM OCMa-
pPUBAaEMBbIX MIPAB U 3aKOHHBIX UHTEPECOB.

TpeTbe MecTO B MepapXUieCKor CUCTEME MCTOUHUKOB I'pax-
JAHCKOTO TTPOLIECCYaIbHOTO TpaBa 3aHUMAIOT (peepabHbIe
KOHCTHTYIIHOHHBbIE€ 3aKOHBbI U (peepajibHble 3aKOHbI, B
TOU WJIM MHOW Mepe CofiepKallie HOPMbI, PeryIUpyIOIre Ipax-
JTAHCKO-TIPaBOBBIE OTHOIIEHUs1. B 4aCTHOCTH, TAKUMU 3aKOHAMU
saBistioTcst PeniepanbHbI KOHCTUTYIIMOHHBIN 3aKOH OT 31 nekao-
ps 1996 1. Ne 1-®K3 «O cyne6Hoii cucreme Poccuiickoit depe-
patun»; ®enepanbhblii 3akoH oT 31 mas 2002 r. Ne 63-03 «O06
aJIBOKATCKOM JIeSITeJIbHOCTH U ajiBokarype Poccuiickoit denepa-
uumn»; 3akoH P® ot 26 utons 1992 r. Ne 3132-1 «O craryce cyaei
B Poccuiickonn ®epepanumn»; ®enaepanbHbll 3aKOH OT 24 HIONA
2002 r. Ne 102-®3 «O Tpererickux cynax B Poccuiickonn Dene-
patun»; PenepanbHbiii 3aK0oH oT 17 gekadpsa 1998 r. Ne 188-03
«O mupoBbIX cyabsix B Poccuiickoit ®epepaiiun»; PepepaibHbiil
3akon ot 21 urong 1997 r. Ne 119-03 «O06 UCHOTHUTETHHOM



IIPOU3BOICTBE» U JIP.

ITocranoBiienns IlpaBuresbcrBa P® Takxke gBisiorcs
VCTOYHMKAMU I'PaKJAHCKOI'O MPOLIecCyaabHOro mpasa. B ct. 446
['TIK P® npuBeneH nepeyeHb MMyLIECTBA, HA KOTOPOE HE MOXKET
OBbITh HAJIOKEHO B3BICKAHUE IO UCTIOJTHUTEbHBIM JIOKYMEHTAM.
OnHUM U3 BUIOB UMYINECTBA, HA KOTOPOE HE MOXET ObITh Ha-
JIOKEHO B3BICKaHKE, SIBJISIOTCS MTPEAMEThl OOBIYHOW JIOMAITHER
0OCTaHOBKU M OOMXO[1a, BEIIM UHIUBUIYAJIBHOTO MOIb30BAHUS
(onmesxna, 00yBb U JIp.), 32 UCKJTIOUEHUEM JParolileHHOCTe! U Apy-
T'MX IPEAMETOB POCKOLIN. B NCIIONMHUATEILHOM ITPOU3BOICTBE Ya-
CTO BO3HHUKAET BOIIPOC IO NOBO/LY MEepelauyd ApECTOBAHHOIO WU
U3BATOrO UMYILIECTBA HA XpaHeHue. Tak:ke 10BOJIbHO MHOI'O HIO-
AHCOB BCTCTPEYAETCsl HEMOCPECTBEHHO B MOLIECCE OCYIIECTBIIe-
HUS U3BATHS WM apecTa UMYILECTBA, KOTOPOE B3bICKMBAETCS 110
VICTIOJIHUTEJIBHBIM JTOKYMEHTaM. [l perieHust 3Tux BOIPOCOB
HeoOxonauMo oopatuthes K [ToctanoBnenue [IpaButensctBa PO
ot 7 utonst 1998 r. Ne 723 «O0 yrBepxaenun [lonoxeHus o mo-
PAOKE M YCIIOBUSX XPAaHEHUsI apECTOBAHHOTO U U3BATOIO UMY-
HIECTBa».

HcrouHnkaMu rpaxaaHCKOro IPOLECCyalbHOrO MpaBa TaK:Ke
SABJIAIOTCS. HOPMbI MEKAYHAPOJHbIX JOroBOPOB . Yacts 4 cr.
15 Koncrutynuu P® 3akpemuisier, 4to oOmenpru3HaHHbIE TPUH-
UMbl 1 HOPMBI MEXKTyHAPOIHOIO IIPaBa U MEXyHapOIHBIE J10-
roBopsl P® ABIAI0TCA COCTABHOM YACThIO €€ IPABOBOW CUCTEMBI.
Ecnu mexyHaponHbM 10roBopoM P® ycTaHOBJIEHBI UHBIE TTpa-
BUJIA, YEM IPELyCMOTPEHHBIE 3aKOHOM, TO IPUMEHSIOTCA Ipa-



BWJIA MeXayHapoaHoro gorosopa. Yacte 2 cr. 1 I'TIK PO ny6-
JIMPYeT JaHHOE TOJIOKEHHUE.

B ciyyae oTcyTCTBUSI HOPMBI TPOLIECCYAJIBHOTO MPaBa, pery-
JIMPYIOLIEN OTHOIIIEHH S, BO3HHUKIIIKE B XOJIE T'PaXkIAHCKOTO CY/I0-
MIPOM3BOCTBA, (pefiepasibHbIe Cy/Ibl OOIIEeH IOPUCIUKIIN U MH-
POBBIE Cy/IbU NMPUMEHSIOT HOPMY, PEryIUPYIOIIYI0 CXOIHBIE OT-
HOIIIEHUsI (QHAJIOTHUSI 3aKOHA), a MPU OTCYTCTBUM TAKOW HOPMBI
JEUCTBYIOT UCXO/s1 U3 TIPUHIIUIIOB OCYIIECTBIEHHUS ITPABOCYAMS
B P® (ananorum npagsa).



JIekmmsa Ne 2. ITpuHunbI
rpa>XJJaHCKOro
NPOILECCYAJbHOI0 MPaBa

1. Ilonsmue u 3nauenue NPUHUUNOB
2paxcoancKo0z0 npouecca

IIpuHOHMNBI IPa’kIAHCKOr0 IPOIECCyaJbHOI0 Npasa
NPEICTABIISIOT COOOM 3aKperIeHHbIe B JEHCTBYIOIIEM 3aKOHO-
JaTeJIbCTBE OCHOBOINOJIAralolle pPyKOBOASIIME Havyada (Maen),
BBIPAKAIOIIME CYIIHOCTh HOPM T'PakJaHCKOIO IPOLIECCYAIbHO-
ro MpaBa U IVIaBHbIE HAIPaBJIEHUs MOJUTUKYU FOCYAapcTBa B 00-
JIaCT! TIPABOBOTO PETyIMPOBAHMsSI OOIECTBEHHBIX OTHOIIECHHH,
CBSI3aHHBIX C 3aIUUTON HAPYLLIEHHBIX WJIM OCIApUBAEMBbIX IPaB,
CBOOO[] ¥ 3aKOHHBIX MHTEPECOB CYOBEKTOB I'PaXkJaHCKOTO IPO-
necca.

OCHOBHBIE TIPUHIIMITBI TPAKAAHCKOIO MPOLIECCYAIBHOTO TIpa-
Ba Halwm cBoe orpaxeHue B Koncrurymu P®. Ognako psin oc-
HOBOIIOJIArAIOIMX [TPUHLMIIOB 3aKPEIVIEH B CIIELIMAIILBHOM HOP-
MatuBHOM akte [TIK P®. BaxHoe npu3BaHue NpPHUHLIUIIOB
I'Pa’k1aHCKOT'O MPOLIECCYaIbHOIO ITPABa BIPAKAETCS HE CTOJIBKO
B MTPOBO3IVIAIIEHUH TIPaB M 0OSI3aHHOCTEH CyOBEKTOB IpakIaH-



CKUX TPOIIeCCYaJIbHBIX MTPABOOTHOIIEHHI, CKOJILKO B obecrede-
HUM UX PEaJIbHOTO OCYIIIECTBIICHUSI.



2. Opzanu3auyuonnvle NPUHUUNBL
2pasxcoancKozo npovecca

K oprann3aiimOHHBIM IIPUHIIMIIAM CTOUT OTHECTH T€ IPUHIM-
IIbl, KOTOpBIE HEMOCPEICTBEHHO CBA3aHbI C OpraHU3alen Irpax-
JAHCKOIO Ipouecca, Ha KOTOPBIX OCHOBBIBAETCS I'PakIaHCKOE
Cyaonpoun3BoAcTBO. OCHOBOIIONATAIOIIAM ITPUHLUIIOM BCEW CH-
CTEMBI ABJIAETCA NPUHIMII 3aKOHHOCTH. [IprHIMIT 3aKOHHO-
CTU O3HAYaeT, YTO I'PakJaHCKOE CYJOIPOU3BOACTBO OCYILECTB-
JIIETCA Ha OCHOBE JIEVICTBYIOILIETO 3aKOHOAATENIbCTBA U ICATEIb-
HOCTb CyJQ, a TaKKE€ YYACTHUKOB I'PaXAAHCKUX MPABOOTHOLIE-
HUU HE MOXET BBIXOJUTD 32 PAMKH 3aKOHOAATENILCTBA. [lencTBy-
I0IlIee 3aKOHOAATENbCTBO PP J0KHO HEYKOCHUTENBHO COOIO-
JaThCsl BCEMHU CYyOBEKTaMH TI'PaXJAHCKUX MPABOOTHOIIEHUN B
HessIX oOecrieueHrst MOCTaBIEHHBIX 3aau Nepe]] TPaXJaHCKIM
CYIOITPOU3BOACTBOM — 3AIIUTUTh HAPYLIEHHBIC WIXA OCIIapUBae-
MBIE ITpaBa W 3aKOHHbIE UHTEPECH! TPaXJaH, a TaKkKe Iopuande-
CKUX JML. IIpuHIMI 3aKOHHOCTH peaM3yeTcsl Ha BCEX CTaIu-
SIX TPk JIAHCKOTO TPOLIECCa B CTPOIOM COOTBETCTBUU C POCCUI-
CKUM 3aKOHOAATEIbCTBOM.

Cratps 108 Koncrutyuuu PO ykasbiBaer, «mnpaBocyaue B PO
ocyIiecTBisiercst Topko cynoM. CyneOHast BJIacTh OCYILECTB-
JIieTcs IOCPEICTBOM KOHCTUTYLIMOHHOTO, IPakJAHCKOT'0, aIMH-
HUCTPAaTUBHOTO U YrOJIOBHOrO npousBoacTBa. CosgaHue 4pes-
BBIYAIHBIX Cyl0B Ha Tepputopun P® He nomyckaercsa». U3 3a-



kpervieHHbIX KoHctutyimein PO umnepaTBHBIX HOPM CleLy-
€T NPUHIMI OCYLIEeCTBJEHHS NPABOCYAUA TOJIbKO CyIOM .
JanHoe nosoxeHue Takxe 3akperuieHo B cT. 5 I'TIK P®: «IIpa-
BOCYJME II0 TPAXAAHCKUM JejlaM, IOABEJIOMCTBEHHBIM CyIam
0011 IOPUCIUKIINH, OCYIIECTBIISIETCS TOJBKO STUMH CYAaMH T10
IIpaBWIaM, YCTAHOBJIEHHBIM 3aKOHOIATEIbCTBOM O IPaXJaHCKOM
CYZIOIIPOU3BOICTBE.

IIpuHIUN coyeTaHusl eJUHOJIUYHOIO H KOJLJIerHaJbHO-
ro cocrasa cyja.

IIPU PACCMOTPEHUH TPAKAAHCKUX Aes. I'pakaaHckue nena B
cynax nepBou uHcTaHiuu coryiacHo 1. 7 I'TIK P® paccmarpuba-
I0TCSl CYAbSIMU €AMHOJIMYHO WM KOJUIErHasibHO. [lena no sxaio-
6am Ha cyfeOHbIe TOCTAHOBJICHNSI MUPOBBIX CYAEH, He BCTYITUB-
1IM€ B 3aKOHHYIO CWJIy, PACCMaTpPUBAIOTCSA B alleJUISILIMOHHOM I10-
pAIKE €IUHOINYHO CYIbSIMU COOTBETCTBYIOIIMX PAaOHHBIX CY-
JoB. I'paxIaHckue jAena B CyAax KacCallMOHHOM U HaJ30pHOU
VHCTaHIIMKA pacCMaTpUBAIOTCA KOJIETMAIbHO. [Io BCTyIieHns B
3akoHHYI0 cuity ['TIK P® 1o onpeneneHHbIM KaTeropusaM Jen B
KOJUIETMAIBHBIM COCTAB BXOIWJINA OJUH MPO(ECCUOHAIBHBIN CY-
Ibs ¥ JBA HAPOJHBIX 3acezaTesns. B HacTosIee BpeMs HHCTUTYT
HApOJHBIX 3acejaresied yIpa3JHeH, U B KOJUIETHAJIbHBIA COCTaB
MOTYT BXOJIUTb TOJIBKO NMPO(ECCUOHAIbHBIE CY/IbU, OTBEYAIOIIINE
TpeOOBaHUAM, MPETYyCMOTPEHHBIM (peJepabHbIM POCCUICKUM
3aKOHOJATEJILCTBOM.

Crarpa 120 Koncrurynuu PO ykaspiBaet, 4To Cyaby HE3aBU-



CUMBI U nopuuHsoTCs Tojbko Koncrtutynuu PO u denepann-
HBIM 3aKOHaM. DTOT IPUHILIMII TO3BOJISIET TOBOPUTH O HEOI'PAHU-
YEHHOU BJIACTH, NpesiocTaBisemon cyny. HezaBucumocTs cy-
aen



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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