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M. JI. Hoxpuna. «['paxgaHCKO-IIpaBOBOE PEryJMpOBaHKE JIMYHBIX HEMMYIIIECTBEHHBIX OTHOILLICHUH, HE CBSI3aHHBIX C UMY-
IIIECTBEHHBIMI»

BBenenne

PaccmoTpenue BOIpPOCOB MPaBOBOIO PEryJUPOBAHUS JIMUHBIX HEUMYIIECTBEHHBIX OTHOIIIE-
HUM, HEe CBSI3aHHBIX C UMYILIECTBEHHBIMHU, MPE/ICTABISACTCS AKTYaTbHBIM U 3HAYMMBIM J1J1S1 COBPEMEH-
HOW OT€YECTBEHHOW I'PaXkIaHCKO-ITPABOBOM HAYKHU.

B Hacrosiinee BpeMst Bce OOJBIIYI0 OCTPOTY pHUOOpeTaeT nmpoodiemMa 3aiuThl HEMMYIIEeCTBeH-
HBIX MPaB U MHTEPECOB JIMYHOCTH, KOTOPBIE MOBCEMECTHO MOMUPAIOTCS HECMOTPS] HA MHOTOYMC-
JIEHHBIE 3asIBJICHUSI O TIPABOBOM rOCYJapCTBe U MPUHSATHE NeMoKparudeckoil Koncrutymum. Hemo-
CTATOYHO MPOBO3IIACUTH, UYTO YEJIOBEK, €ro MpaBa M CBOOOMABI SIBJSIOTCS BBICIIEH LIEHHOCTBIO, —
HEOOXOIMMO CO3JaTh JIEHCTBEHHBIN MPABOBOM MEXaHU3M J1JIs1 OCYLIECTBICHUS U 3alUThl HEUMYIIIe-
CTBEHHBIX MHTEPECOB JIMYHOCTH, peaycMoTpeHHbIx Koncturynueit PO. imeHHO MosTOMY B HacTO-
siert paboTe cenaHa MOMbITKa PACKPHITh CYHTHOCTh IPakJAHCKO-IIPABOBOTO PEryIUPOBAHUS JINY-
HBIX HEMMYILIECTBEHHbBIX OTHOILIEHUI, HE CBSI3AHHBIX C UMYILIECTBEHHBIMU.

1 stHBaps 1995 r. 3a onpe/ie/IeHHBIME HCKJTIOUEeHUSIMU OblIa BBEJICHA B JICHICTBHE YacTh TiepBast
I'paxxnanckoro konekca Poccuiickoit ®deaepauuu'. B Hell conep:xarcs HOpMbI, TOCBSIIIIEHHbIE TPaX-
JAHCKO-TIPAaBOBOM 3alllMTe HeMaTeprasbHbIX Omar (ct. 2, 150, 151, 152). AHayiu3 yKa3aHHBIX CTaTen
MOKAa3bIBAET, YTO 3aKOHO/ATE b MO KAaKUM-TO MPUYMHAM OTKa3aJcs Kak OT MCHOJIb30BaHUS TPaIu-
[IMOHHOTO TePMHUHA JINYHBIX HEMMYIIECTBEHHBIX OJIar, Tak ¥ OT TPakJaHCKO-TIPABOBOTO PEryJInpo-
BaHMS JITYHBIX HEMMYIIIECTBEHHBIX OTHOIIICHUI, HE CBSI3aHHBIX C UMYIIIECTBEHHBIMU . U clieniaHo 1o
HECMOTpsI Ha TO, 4TO, HaunHas ¢ 70-x ronoB XX B., mofasJsioliee OOTBIIUHCTBO COBETCKUX M POC-
CUHCKHX IMBWJIMCTOB BBICTYIIAJIM 32 HEOOXOAMMOCTh PACIIMPEHHS TPaXJaHCKO-TIPABOBOTO PETYJIH-
POBaHUsI OOIECTBEHHBIX OTHOIIEHH, BOSHUKAIOIIUX TI0 TIOBO/Y JINYHBIX HEUMYIIIECTBEHHBIX OJIar.

[To muenuio M. U. Bparuxckoro, 3aKoHoaTe b MPH ONpeAeIeHUH MpeMeTa Mpax JaHCKO-TTpa-
BoBoro perynmuposanusi B 'K PO BocnipuHsI TOUKyY 3peHus1, COMNIACHO KOTOPOU I'paskAaHCKOE MPaBo
JIMIIb 3AIUINAET HE CBSI3aHHBIE C UMYIIECTBEHHBIMU JIMYHbIE HEMMYILECTBEHHbIE OTHOIIEHUs, HO
He peryaupyer ux>. OnHako O. C. Mogdde, Ha Touky 3peHust Kotoporo cceiiaercss M. . Bparun-
CKUI, TOBOPUJI 00 OXpaHe JIMYHBIX HEUMYITIECTBEHHBIX OTHOIIIEHUIA, a HE O 3allluTe HeMaTepUaIbHbIX
Onar*. 910 He OmHO U TO *e. [103TOMy MOXKHO cJiesiaTh BBIBOJ O TOM, UTO y 3aKOHOJIATENsI OTCYT-
CTBOBaJIa KaKasi-JIMOO0 TBepAasi MO3UIIMS IO MPOoOIeMe TpaX JaHCKO-TIPABOBOTO ONOCPEIOBAHUST JINY-
HBIX HEUMYIIECTBEHHBIX OTHOIICHUI. DTOT (haKT CBUIETEILCTBYET O HEOOXOMMMOCTH JaJTbHEHITIErO
UCCIIeIOBaHMSI TAHHOU MTPOOJIEMBI.

Pa3paboTke KOHCTPYKIMH JIMYHBIX HEUMYIIIECTBEHHBIX TIPaB BCEI/Ia YIEISIOCh 3HAUNTEIbHOE
BHUMAaHUE B I0pUAUYECKON JUTeparype. TON TeMe MOCBAIeHbl pad0Thl MHOTMX COBETCKHMX M POC-
CUACKMX yueHbIX. OOCTOSITEIBHOMY WU3YYEHHIO MOJBEPIJIMCh PA3JIMUHbIe BUJIBI JIMUHBIX HEMMYIIe-
CTBEHHBIX MPaB, UX IMOHSTUE, CONEpKaHMe, a Takke Iopuandeckue npusHaku. [Ipu aToMm ropasno
MeHbIIIe BHUMAHUSI yAEISUIOCh UCCIIEIOBAHUI0 CAMUX JIMUHBIX HEUMYILECTBEHHbBIX OTHOILIEHUM, pac-
CMaTpUBAEMbIX BHE MX IMPABOBOTO peryaupoBaHusi. [IONBITKM HEKOTOPBIX aBTOPOB BBISIBUTh CYIII-
HOCTb JIMYHBIX HEMMYILIECTBEHHbIX OTHOIIEHUI U AaTh UX MOHITHE SIBHO HEJOCTATOYHBI. YUUTHIBAS
COBpPEMEHHOE COCTOSIHME 3aKOHOJATENIbCTBA B chepe IpakJAaHCKO-IIPABOBOTO PEryIMpOBaHUsT ITUX
OTHOIIIEHU, HEOOXOMMO JIajTbHEelIIIee UCCIe0BaHNe YKa3aHHBIX TPOOIeM.

! lanee — TK Pd; cm.: 3akon PO ot 30 HOs10ps1 1994 1. Ne 52-03 «O BBesieHHH B IeiCTBHE YacTH MepBoi I'pask JaHCKOro Kojekca
Poccuiickori ®eneparmu» // Cobpanue 3akoHomarenbctea PO, 1994, Ne 32. Cr. 3302.

2 Il;anee JJIA 0003HAYEHHS JIMUHBIX HEUMYIIECTBEHHBIX OTHOHICHHﬁ, HE CBA3aHHBIX C UMYILIECTBEHHBIMMU, 6yneT yHOTpeGﬂHTLCH
TEPMMH «JIAYHBIE HEUMYILIECTBEHHBIE OTHOLIEHUS» .

3 Hayuno-nipakTidecknii KOMMEHTaprii K 4acTu nepBoil [ 'pakmaHckoro kozekca Pocceniickoii deepanuy 1151 peIIprHHIMATE-
neit. 2-e wzn. / Ton o6, pexn. B. [1. KaprioBuya. M., 1999. C. 24.

4 Hogpgpe O. C. Coserckoe rpaxaaHckoe npaso. M., 1967. C. 12.
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Kak mumer H. [I. Eropos, neiictBuTebHas IIGHHOCTh HAYYHOTO MTPOU3BEIEHUS ONpeiessieTcs
HE CTOJIBKO KOJIMUECTBOM COJIEPKAIIMXCS B HEM IMPAKTHUYECKUX BHIBOJIOB, CKOJIBKO 000CHOBAaHHOCTBIO
JIeKAIMX B OCHOBE TAKMX BBIBOJJOB TEOPETHYECKUX MOJIOKEeHUH. Kakumu Obl 3HAUUTETbHBIMU HU
Ka3JIUCh PA3IMYHOrO poJa KOHKPETHBIC MPAKTUUYECKUe TIPeIJIOKEHHS, CoIepKalluecss B HAyIHOU
paboTe, eciM OHM He MMEIOT 1oJ], COOOW HAUIEKAIIETO TEOPETUIECKOro 0OOCHOBAHUS, UX JEWCTBU-
TeJIbHAS TIPAKTUYecKast IIEHHOCTh CBOAUTCS K HymoS. [logoOHas cuTyaius, mo Bcell BUAMMOCTH, U
CJIOXKUIIACh B chepe UCCIIeJOBAHK S JIMYHBIX HEMMYITIECTBEHHBIX ITPAB M OTHOIICHUH. B nuBUIMCTH-
YeCKOU JuTepaType ObUIO OUeHb MHOTO TIPEJIOKEHHIA TI0 COBEPIIIEHCTBOBAHUIO TPAKIAHCKOTO 3aKO-
HOJIaTeJIbCTBA B chepe JIMYHBIX HeMMYIIECTBEHHBIX MpaB. OIHAKO 3TH MpeJIoKeHrs He ObUIO pea-
JIM30BaHBI B 3aKOHOTBOPUYECKOH JIeATeTbHOCTH. VIMEHHO TIOSTOMY TJIABHOM I1eJTbI0 HACTOSIIIIEH paOOThI
SIBJISIETCS UCCIICIOBAHNE TEOPETUIECKUX BOITPOCOB IPaXkIAHCKO-TIPABOBOTO PETYIMPOBAHMS JIMUHBIX
HEMMYIIIECTBEHHBIX OTHOIIIEHH, C TEM YTOObI HAUTU MPUYMHY BO3HUKHOBEHUS STOU CUTYaIHH.

C 370i1 11e/1bI0 HEOOXOAMMO MOCTABUTH CJEAYIOIIMEe KOHKPETHbIE 3aJa4u: UCCIIEIOBaHNE JTY-
HBIX HEUMYIIIECTBEHHBIX OTHOIIIEHUI B TOM BH/JIE, B KAKOM OHHU CYIIECTBYIOT 00 UX NPABOBO2O Pe2yail-
poeanusi, BKIIIOUas HeMaTepuayibHble Oara Kak 0ObeKThl JIMUHBIX HEUMYITIECTBEHHBIX OTHOIIICHHIA;
WCCTIeZIOBaHUE TPUPOABI JIMYHBIX HEUMYIIECTBEHHBIX WHTEPECOB; BBISBIICHUE OCOOSHHOCTEH JINY-
HBIX HEMMYIIIECTBEHHBIX OTHOIIEHWH 1 JIMYHBIX HEMMYITIECTBEHHBIX MHTEPECOB, IPEIONPEICIISIONINX
crequuKy UX MpaBoBOW (POPMBI.

B muBmiIMCcTHYECKON TUTEpaType JIMIHbIE HeMMYIIECTBEHHbIC TIpaBa vallle BCero Orpeaessi-
I0TCS1 KaK TpaBa aOCOMIOTHBIE, KOTOPHIM KOPPECTIOHIUPYIOT OOSI3aHHOCTU BCEX OKPYKAIOIIUX yIpa-
BOMOYEHHOTO JIMIl. B CBs3M ¢ 3TUM ellle OJHOU IeJIbl0 PadOTHI SBJSETCA YCTAHOBJICHUE TOYHOTO
nepevHs aOCOMIOTHBIX JIMYHBIX HEMMYIIIECTBEHHBIX MTPaB, TIOCKOJIBbKY BCE MpejiaracMble B IOKTPHHE
MEpEevYHN He BOCTIPMHUMAIOTCS JEUCTBYIOIIMM 3aKOHOJATEILCTBOM.

Co Bcrymuienuem B cwity dactu niepBoid ['K P® B rpaskganckom 3akoHOIATENbCTBE OMpese-
JIeH Kpyr OJar, mocsAraTeJabCTBO Ha KOTOpbIE BJICUET JICHEKHYI0 KOMIIEHCAIIMI0 MOPAJIBHOTO Bpe/a.
C yKa3aHHOTO MOMEHTa C HOBOM CHJION BCTaJl BOIIPOC O MOHSATHM HEMATePUATIbHBIX OJiar U CYIIHO-
CTU OTHOIIIEHHH, CKJIaJIbIBAIOIIMXCS TI0 TIOBOAY 3TUX OJ1ar, IOCKOJIbKY UX HapyIIeHUe Tereph BiedyeT
CYIIIECTBEHHBIC MMYIIIECTBEHHBIE MOTepr. MOXKHO CKa3aTh, YTO TOSBJICHUE B HAIIIEM 3aKOHO/IATe b~
CTBe TIOHSITHSI HEMAaTePUATLHBIX OJ1ar ¥ ObLJIO BBI3BAHO HEOOXOJMMOCTBIO YCTAHOBUTD CITydyau, KOTrjia
KOMIIEHCHPYETCSl MOpaJIbHBIN Bpeld. [Ipy mpuYrHEHNH UMYIIECTBEHHOTO Bpea Takol Bpel BO3Me-
I1aeTcsl B JMOOOM CJlydae, He3aBUCHMO OT TOTo, Ha Kakue Oyara ObUIO COBEPIIEHO MOCATaTelbCTBO
— MarepuasibHble WM HemaTepuasibHble. Tak, Harmpumep, Bpea OyJeT BO3MEIIAThCsl U MU MOBpe-
KJICHUM MAIuHBI (MaTepraibHOe OJ1aro), v Mpyu HE3aKOHHOM JIMIIICHUH CBOOOJIBI U, KaK CJIeJICTBHE,
MoTepu 3apaboTKa 3a BpeMsl HaXOkIeHH B TIopbMe. [1J1s1 TAaKOro BO3MeIIeHHU s JOCTATOUHO 3aKPEUTh
B 3aKOHE OOIIUI 3arpeT NpruuruHeHus Bpeaa. [Ipy koMIeHcauy MOpaIbHOTO Bpea MPaKTHKA MOIILTa
0 TIyTH OIPAaHMYEHHOTO MPUMEHEHHS TaKOW KOMTICHCAIIUH, U yKe HeJOCTaTOUYHO OOIIEro 3ampera
Ha NMPUYMHEHNE MOPaIbHOTO Bpena. HeoOXomumo ykas3arh, B KAKMX KOHKPETHO CITydasx yKa3aHHBIN
Bpell KoMIleHcupyeTcst. FIMEHHO T03TOMY B 3aKOHE U MOSIBIJIOCH IMOHATHE HeMaTepHasbHBIX Ofar,
MIPU TIOCATATEIbCTBE Ha KOTOPhIE BOZMOXKHA KOMITEHCAITUSI MOPAILHOTO Bpe/a.

Cnenyer cornacutbes ¢ K. W. Tony6essiv 1 C. B. HapykHMM B TOM, 4TO MPaBUIIBHOE TTOHU-
MaHMe Crelr(pUKN M BCEro MHOrooOpa3vsi HeMaTepualbHbIX OJ1ar, KOTOpPhIMU O0JIaIaeT W MOXET
o0nagaTh rpaXkJaHuH, SBJISIETCS KJIIOYOM K YCHEITHOW peai3alyy paBa Ha KOMIIEHCAIMIO MOPaJib-
HOT'O BpeJia, MPUYMHEHHOTO TIOCATaTeIhbCTBOM Ha TaKHe OJiara, 1 COOTBETCTBEHHO K UX 3(hDeKTUBHOM
3anmre®. Bemb KoMIeHcalyss MOpaabHOTO Bpeaa — (haKTHIEeCKM OCHOBHOM CIOCOO 3allIMThl HEMMY-
IIIeCTBEHHBIX Onar. FIMEHHO 3TO 0OCTOSATENBCTBO SIBJISETCS IVIABHBIM ISl TTPABUJILHOTO TIOHMMAHUS

3 Ezopos H. /]. TIpo6iemsl o01ero yueHwust o mpase cooctBeHHoOCTH. Jluc. ... KaHa. opua. Hayk. JI., 1978. C. 11.
br onybes K. H., Hapuoicnuii C. B. KoMneHcalysi MOpPaIbHOTO Bpezia Kak Croco0 3alluThl HEMMYLIECTBEHHBIX Oar JIMYHOCTH.
CII6., 2000. C. 235.
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OCHOBHOT'O Mpe/IHa3HAYEHUS] JAaHHOTO MHCTUTYTA U €r0 POjid B COBPEMEHHOM OTEYECTBEHHOM 3aKO-
HomarenbctBe’. Eme B 1939 r. [I. M. I'enkun nucan: «Eciu oTnazaer Bo3MelieHue HeMatepuasib-
HOTO yIep0a, 4To MorJia Obl 1aTh IpakAaHCKO-TTPABOBasI 3AIMTa JIUYHBIX MpaB?»® [Toatomy cerogus
OrPOMHYIO0 BaKHOCTh MpUoOpesia mpodiemMa peryiMpoBaHus JIMYHBIX HEUMYIIECTBEHHBIX OTHOIIE-
HUI ¥ YCTaHOBJICHUsI KpyTa OJiar, BOKPYT KOTOPbIX OHU CKJIA[IBIBAIOTCSI.

STOT BOMPOC HUKOTAA HE UMEJ CTOJb OOJBIION MPAKTHUECKOW 3HAYMMOCTH, KaK ceidvac.
OO111en3BeCTHO, UTO MPU OMpeeSIeHU CyMMBbl JEHEKHOW KOMIIEHCAIIMM, HECMOTPSI Ha TIOMBITKU
3aKOHOZIATEJIsl YCTAHOBUTBD OTpeIeIeHHbIE KPUTEPUH 11 TAKOTO OMpeieIeH s, CyI0OM B HaUOOJIbIIIEeH
Mepe UCTIONb3yeTcsi COOCTBEHHOE yeMoTpeHue. [Ipu 9ToM repedyeHs HeMaTepuallbHbIX Omar B cT. 150
'K PO sBnsiercst oTKpbITHIM. TakuM 00pa3om, B 3aKOHE 3aKpPeIUIeHbl MIMPOYaIie BO3MOKHOCTH
IJIs TIOMy4YeHHUsI B Cy1eOHOM TIOpsIJKE IeHEKHBIX CpeCcTB Oe3 NOCTaTOuHbIX OcHOBaHMMA. [IpencTas-
JISITCS, YTO C TAKOHM MOPOYHOMN MPAKTUKOW MUPHUTHCS OOJIBIIIE HETb3I.

B pabote wucrosnb3yeTcss Takoe METOOJIOTHUECKOE CPEICTBO, KAK «JIBYCTATUMHOCTb» IyTH
uccrenoBanusi®. CyIHOCTD «IBYCTaMIHOT0» («IBYSTAITHOTO») IyTH U3yUYeHHUs SIBICHUN COCTOMT B
TOM, YTO UCCIIEIOBAHUE, BO-TIEPBBIX, OTTAJIKMBASCh OT BCET0 MHOTOOOpasusl sIBJIEHUN (BBICTYIIAIO-
IIMX HAa MIOBEPXHOCTH), IOJKHO IIPUITH K CYIIECTBY U 3aKOHAM, YIPABJISIONIMM Pa3BUTHEM JAHHBIX
siBNIeHui. Bo-BTOPBIX, OHO 3aKiiouaeT B ceOe IBUKEHHE B «OOPaTHOM» HAIPABJICHUH: OT BCKPBITOM
CYIIIHOCTH K TOMY KOHKPETHOMY MHOTOOOPA3HIO SIBJICHUH, «HO yKe He KaK K XaOTUYeCKOMY Ipe/-
CTaBJICHUIO O 1IEJIOM, a KaK K O0ratoil COBOKYIHOCTH, C MHOTOUYHCIICHHBIMH OIPE/ICNICHUsIMU U OTHO-
IIeHUSIMI» 1©,

[IpuMeHUTENbHO K U3YUYEHUIO COBOKYIHOCTH JIMUHBIX HEMMYILECTBEHHBIX IpaB KaxIblil U3
Ha3BaHHBIX JBYX 3TAIOB MCCIIEIOBAHUS NIPEANosaraeT cueayoiee cogepxxkanve. Ha nepsom sramne
HEOOXOIMMO MCXOAUTh U3 OT BCEro MHOrooOpasusi KOHCTPYMPYEMBIX JIMYHBIX UCXOAUTH U3 OT BCETO
MHOTo00pa3usi KOHCTPYHPYEMBIX JTMYHBIX HEMMYIIECTBEHHBIX MPaB K TEM peabHbIM OOIIEeCTBEH-
HBIM OTHOILIEHUSIM, KOTOpBIE JiesKaT B UX OcHOBe. Ilociie Toro kak pacKpbITO coiepkKaHue JTMUHBIX
HEMMYIIIECTBEHHBIX OTHOIIIEHUH, MOXKHO MYCTUTHCS B «OOPATHBIN» IyTh U UATH OT JIMYHBIX HEHMY-
IIECTBEHHBIX OTHOLLEHUI K ONOCPEAYIOIIMM 3TU OTHOLIEHHU S JIMYHBIM HEMMYILECTBEHHBIM I1paBaM,
HO yXe He KaK «K XaOTUYeCKOMY IPEACTaBICHHIO O IIeJIOM, a KaK K 00raroil COBOKYIHOCTU C MHO-
TOUYMCIIEHHBIMH ONpee/IeHUsIMU U OTHOILICHUIMU» ||, YKa3aHHBIH MyTh UCCIIEI0OBAHKS U TIOJIOXKEH B
OCHOBY paOoThl. PaccmarpuBaeTcsi repedeHb KOHCTPYMPYEMBIX B 3aKOHOAATENbCTBE U JIUTEPAType
JIMYHBIX HEUMYIIIECTBEHHBIX MPAB, 3aTEM PACKPBIBAIOTCS OOIIECTBEHHbIE OTHOIIICHU S, JIEKAIIIME B UX
OCHOBE, U, HAKOHEL, JIEJIAeTCSl BHIBOJ O MEXaHU3MeE [IPaBOBOTO ONOCPEIOBAHUST HEMMYILIECTBEHHBIX
MHTEPECOB B 3TOM cepe.

Bri60p yka3aHHOTO MyTH UCCIIEIOBAHMSI CBSA3aH TaKKe C TEM, YTO TPAJUIIMOHHO Ta WM UHAS
TIO3UIST OTHOCUTENIBHO KaKOU-JIMOO0 IPYIIIbl CYOBEKTUBHBIX MPAB U3JIAraeTcsi Mocjie pacCMOTPEHUS
BOIPOCA O JISKAIIUX B UX OCHOBE OOIIECTBEHHBIX OTHOLIEHUSIX. VIMEHHO OOIIeCTBEHHBbIE OTHOIIIE-
HUS IPEJONPENeSISIOT Coep)KaHue U I0PUANIECKUE TPU3HAKY JTIOOBIX CYyOBEKTUBHBIX MpaB. OqHaKO
TaKOM XOJ] UCCJIEOBaHMUs HE Bcerja Bo3MOeH. Ero mpruMeHeHue MOXET UMETh MECTO TOJIBKO B
TOM CJIy4ae, KOrjja paccMaTprBaeMasi COBOKYITHOCTb CyObEKTHBHBIX MPaB Y€TKO ChOPMYIUPOBAHA B
3aKoHozarenbeTBe. ViHas cuTyalys CKJIaIbIBaeTCsl B OTHOLIEHMH JIMYHBIX HEUMYIIIECTBEHHBIX 1PAB.
B neiicTByo111€M Ipask/1aHCKOM 3aKOHOATEIbCTBE OTCYTCTBYET UX MOHATHUE, A ONPE/IeIEHUE TeX WK

iy onyoes K. H., Hapuocnuti C. B. KommeHcanysi MOpaJIbHOTO Bpea Kak CIoco0 3allliThl HEMMYIIIECTBEHHBIX ONlar JTMYHOCTH.
CII6., 2000. C. 4, 83.

8 Fencun /. M. Tlpenmer coBeTckoro rpaxaaHckoro npasa // Coserckoe rocynapcero u npaso. 1939. Ne 4. C. 38.

? Kpacasuuxos O. A. CoBeTckast HayKa rpaxkJaHcKoro npasa // Yuen, Tpyast CBepanoBckoro opua. ud-ta. T. 6. CBepIJoBCK,
1961. C. 13-14.

10 Mapxc K. K kputrke nommtudeckoil skoHomun. M., 1951. C. 213.

" Cpenaunbiii BrBON ONMpaeTcst Ha Cofiep’kaHue JABYCTAJUIHOTO ITyTH UCCIIENOBAaHNsI B OTHOLIICHUH TIPABOBBIX BO33PEHUH, OIH-

canHoe O. A. KpacaBunkobM (cM.: Kpacasuuxoe O. A. CoBeTckas Hayka rpaxaaHckoro npasa. C. 14-15).
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MHBIX TIPaB B KAYECTBE JIMYHBIX HEMMYIIECTBEHHBIX TPOBOIUTCS UCKAOUUMENbHO B IOKTPUHATBHOM
rwiase. [TosToMy, rpex e yeM onpeaensaTh OOLIeCTBEHHbIE OTHOIIEHUS, JIeXKale B OCHOBE JIMYHBIX
HEMMYILECTBEHHBIX [TPaB, HEOOXOAMMO YKa3aTh, KaKue Jice KOHKpemHo CyObeKTUBHBIE ITPaBa CIIyKaT
npeaMeToM paccMoTpenus. Ilocie Toro Kak nepeueHb pacCMaTpUBAEMBIX JIMYHBIX HEMMYIIECTBEH-
HBIX ITpaB OMPEACITICH, MOXHO JaJIC€ UATU 11O TPAAUIIMOHHOMY ITYTH — Y€PE3 UCCICAOBAHUC JIMYHBIX
HEUMYIIIECTBEHHBIX OTHOIIIEHUH K aHAJIM3Y XapaKkTepa TeX MpaB, KOTOPbIe OMOCPEIyIOT 3TH OTHOIIIE-
HHA.

B npenaraemoii paboTe MIMPOKO MCIIONB3YeTCsl UTaTHBIA MeToA. CBSI3aHO 3TO C TeM, 4TO
MOHATHUEC JIMYHBIX HCUMYIIECCTBEHHBIX OTHOH_IGHI/Iﬁ, JIMYHBIX HEUMYIIIECTBEHHBIX IIPaAB, a TAKKE OXpa-
HACMBIX 3daKOHOM JIMYHbIX HCUMYIICCTBCHHBIX UHTCPECOB B I'PAXKAAHCKOM 3aKOHOAATC/ILCTBE OTCYT-
ctByeT. Kak yxke ykaspIBaJIOCh, OIpeeieHue TeX WM WHBIX OOIIECTBEHHBIX OTHOIICHUM, NIPaB U
HHTEPECOB B KAYCCTBE JIMYHBIX HCUMYIICCTBCHHBIX ITPONU3BOAUTCA NUCKIIOYUTEIILHO B NJOKTPHUHAJIb-
HOM IU1aHe. ViMeHHO 1o3ToMy B paoTe cJielaHa MOoNbITKa cCoOpaTh BOEANHO BCE UMEIOIIUECs Ha JIaH-
HBIIi MOMEHT TO3UIIMU OTHOCHTENIBHO PACCMATPUBAEMOM TEMBI M COITYTCTBYIOIIMX BOIPOCOB.

Hay4Hast 3HaUMMOCTb NpEAJIaraéMoro MCCiaef0BaHNsl COCTOUT B TOM, YTO OHO CHOCOOCTBYET
HajbHerIel pa3padboTke mpoOieMbl TPABOBOTO PEryIMPOBAHUS IMYHBIX HEUMYILIECTBEHHBIX OTHO-
IIeHW 1 00ecrieYeH s IMYHbIX HEMMYILIECTBEHHBIX MHTEPECOB, PACKPBIBAET CYIIHOCTh YKa3aHHBIX
OTHOIIICHUI ¥ MHTEPECOB U TEM CaMbIM [IOMOTaeT ONpPEeAeINTh Hanbosiee aieKBaTHbIA MEXaHU3M X
IIPABOBOT'O ONOCPEIOBAHMS.
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I'naBa 1. IToHsiTHE JUYHBIX HEUMYIIECTBEHHBIX OTHOIIEHUI

1.1. CocTosiHMe IMBUJINCTHYECKON HAYKH B chepe
HCCJIeI0BAaHUS JUYHBIX HEMMYIIEeCTBEHHbIX OTHOIIEHHH

TepMUH «JIMYHBIE HEUMYIIIECTBEHHbIE OTHOIIEHUS» MOSIBUICS HEMOCPEICTBEHHO Tepel] Tuc-
KyCCHeN O TpakJaHCcKoM Ipase 1954-1955 rr. u yrBepowiica B xoae 3Tou guckyccuu. Mexay tem
paHee peyb I1U1a TOIBKO O JIMYHBIX MPaBax, a He 0 MOPOkKJAIONIMX UX PEAIbHBIX OOIIECTBEHHBIX OTHO-
IIeHUsIX 2.

B cepenune 50-x rojioB IM4Hble HEUMYILECTBEHHbIE OTHOLLIEHHU 1 HAUMHAIOT ONPEAEIATHCS KaK
TaKKe OOILECTBEHHBIE OTHOIIEHH S, B KOTOPBIX BBIPAXKAETCS] MHUBUAYATbHOCTb JINYHOCTU U BO3MOK-
Hasl ee MOPaJIbHO-TIOIMTUYECKAst OLIEHKA CO CTOPOHBI COMATTCTUYECKOro odimectsa'. [logooHoMy
OIPE/IJICHUIO OJIM3KO MOHMMaHKE JIMYHBIX HEMMYLIECTBEHHbIX OTHOLIEHUH KaK TaKuUX OOIIECTBEH-
HBIX OTHOLIEHWI, B KOTOPBIX BbIPaK€Hbl IPU3HAHUE M OLIEHKA MHIMBHIYaJbHBIX KayecTB JIMLA CO
CTOPOHBI OOIIeCcTBa!¥, MM KaK OTHOILIECHWIA, BHIPAKAIOIINX OOIIECTBEHHYIO OLIEHKY JTMYHOCTH KaK
OIPE/ICIEHHON COLIMAJIbBHOW MHMBUAYATbHOCTH 1.

OpnHako TaHHOE OIpEe/e/ICHNE JIMYHBIX HEMMYIIECTBEHHBIX OTHOIIEHMI, Ha Hall B3MJIsAA, He
MOXeT OBbITh MTPUHATO. IHIMBUIYaTbHOCTD JIMYHOCTH TPOSIBIISIETCST AOCONOMHO 80 8CEX OOUECHBEH-
HbIX omHoweHusix. He TONMbKO CyOBEKT JMYHBIX HEMMYIIECTBEHHBIX OTHOLIEHHWH, HO M CYOBEKT
TOOBIX JPYTUX OOIIECTBEHHBIX OTHOLIEHHWH, B YaCTHOCTH UMYIIIECTBEHHBIX, JEHCTBYET KakK Orpe/e-
JIeHHas1 MHAMBUAYaltbHOCTh. Kak oOocHOBaHHO ykaseiBasl A. A. PyOaHOB, rpakIaHuH MPOSIBIISET
ceOsl KaK JITYHOCTh ¥ B OTHOLIEHHUSIX COOCTBEHHOCTH '°.

ITo Tem e npu4YrHaM Hellb351 FOBOPUTD U O TOM, UTO TOJIbKO JIMUHBIE HEMMYLIIECTBEHHbIE OTHO-
IIEHUS XapaKTepU3y0TCs TOM UM MHOM OLIEHKOW TMYHOCTH. Takas OleHKa MPUCYILa He TOJIBKO JIY-
HBIM HEUMYILECTBEHHBIM, HO U /110061y APYTUM OOIECTBEHHBIM OTHOILIEHUSIM, ITOCKOJIBKY IMOCTYIKH
YeJioBeKa B .11000ii cpepe 00IeCTBEHHBIX OTHOIICHHUI OLIEHUBAIOTCS OK PYKAIOIMMHU.

TpaauIOHHO OrpesieNieHNe JIMYHBIX HEMMYIIIECTBEHHBIX OTHOIICHUH TOJBKO Yepe3 MX 00b-
extol'’. Hanpumep, H. C. Maseus cumraer, 4to K JMYHBIM OTHOCATCSI OTHOILIEHHs, BO3HUKAIOLIHE
10 TIOBOJLY YXOBHBIX OJ1ar, JIMIIEHHBIX SKOHOMHYECKOro (MMYILIIECTBEHHOro0) cofaepkanus 8. OnHako
3TO ONpeJie/IeHUe NMPECTABIAETCS HeI0CTaTOUHO NOMHBIM. [10 MOBOAY JIMUHBIX HEUMYIIIECTBEHHBIX
Oar MOTyT CKJIQ/IbIBaThCsI CamMble pa3sIMuHble OOIIECTBEHHBIE OTHOLIEHHS, U3 KOTOPBIX JAJIEKO He
BCE CJle[lyeT PUUMCIATh K pa3psily JMUHBIX HEMMYLIECTBEHHbIX. Tak, Mo MOBOIY Takoro Onara, Kak
uMs1 peOGeHKa, BOSHUKAIOT OOIIECTBEHHbIE OTHOIIEHHUSI MEXKIy POAUTEISIMH STOTO peOeHKa 1 OpraHoM
3AI'C. OnHako yka3zaHHble OOIIECTBEHHbIE OTHOILEHHU S HEJIb3s1 pAcCCMaTPUBATh KaK JTUYHbIE HEUMY-

12 Hogpgpe O. C. Pazsurue nusmmicruyeckoit moicii B CCCP. Y. 1. JI., 1975. C. 77.

13 Hogpgpe O. C. Pazsutue umsmmctruueckoit meiciu B CCCP. Y. 1. J1., 1975. C. 77.

14 Coerckoe rpaxmanckoe mpaso. Y. 1. 2-e u3n. / Ilog pex. B. T. CvupHoBa, 10. K. Toncroro n A. K. IOpuenxo. JI., 1982. C. 6.
15 Coerckoe rpaxkjaHckoe npaso / Ilog pen. 4. A. Kynuka. M., 1973. C. 7.

16 Py6anos A. A. TIpaBoBoe MONOXEHHE IPaXIaH B OTHOLICHHUSIX JIMYHON coOcTBeHHOCTH // T'paxIaHCKO-TIPaBOBOE MOJIOKEHUE
munoctu B CCCP. M., 1975. C. 66.

17 Kpacasuuxoea JI. O. TlonsATre U cucTeMa JTMYHBIX HEUMYILECTBEHHBIX IIPaB IpaxjaH ((PU3HMYECKUX JIUL) B IPAXJAHCKOM IIpaBe
Poccwmiickoit ®epeparmn. Exatepundypr, 1994. C. 12; I'paxnanckoe npao BCCP. T. 1/ Iog pexn. B. ®. Yurupa. Munck, 1975. C.
6-7; Maseun H. C. I'paxnanckuii 3akoH 1 npaBa maHoctd B CCCP. M., 1981. C. 19, 25; Coserckoe rpaxkmanckoe mpaso. T. 1. 3-
e u3a. / Ion pen. O. A. KpacaBuukoBa. M., 1985. C. 13.

18 Maneun H. C. I'paxnanckuit 3akoH u npasa muuHoct B CCCP. C. 19, 25.
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IIIECTBEHHBIE, TIOCKOJIbKY B HUX HE y4acTBYeT camMa JIMYHOCTh — peOEHOK, KOTOPOMY TTPUHAJIICKHT
ums .

B kauectBe orpeensioniero npeiaraics Npu3HaK OTCYTCTBUS B IMUHBIX HEUMYIIECTBEHHBIX
OTHOITIEHUSX SKOHOMUYECKOro cofepkanus?’. Mexay TeM OTCYTCTBUEM SKOHOMHYECKOTO COep-
KaHUS XapaKTepU3YIOTCS HE TOJIBKO JIMYHBIE, HO U JIIOObIe Ipyrue HeMMYIIeCTBEHHbIE OTHOIICHUS,
HarpuMep OTHOIIICHH S, BOSHUKAIOIIHE 10 TIOBOY YJYacTHs B BIOOpax?!.

H. JI. EropoB nuiuer, 4to camo Ha3BaHME «JIMYHbIC HEMMYILECTBEHHbIE OTHOLICHUS» YKa3bl-
BaeT Ha JBa UX OTIMYMTEJIbHBIX MPU3HAKA: HEMMYIIIECTBEHHOE COMAEpKaHUE W JIMYHBIA XapakTep.
CrnenoBartesibHO, 002 3T MTPU3HAKA JIOJDKHBI HATH a[IeKBaTHOE OTPaXKeHHe B OTpe/ieIeHIH TIOHSATHS
JIMYHOTO HEMMYIIIECTBEHHOr'0 OTHOIIIEeHUs. B cooTrBercTBUM ¢ 31MiM H. [I. Eropos orpesenser mmyHbie
HEMMYIIIECTBEHHbBIE OTHOIIICHHS KaK BO3HHUKAIOIIIME TI0 OBO/Ty HEUMYITIECTBEHHBIX OJIar OTHOIIICHUS,
B KOTOPBIX OCYIIECTBISETCS MHANBUIYATU3AIMS JIUYHOCTH MTOCPEICTBOM BBISIBJIEHUSI U OLICHKU €€
COIMAJIBHBIX KadecTB??. OqHAKO U 3Ta no3unus ysa3BuMa. Kak cnpaBenmmBo ykaseiaer JI. O. Kpa-
CaBYMKOBA, BOSHUKHOBEHUE U CYIIECTBOBAHUE TEX MJIM UHBIX MPABOOTHOIIEHUI IO MOBOAY HeMaTe-
pHABHBIX OJ1ar He MOXET U He JIOJKHO 3aBUCETh OT ee (JITYHOCTH) COLMAIbHBIX KauecTB 2.

NmeeTr mecTo momnbITKa ONpeAessaTh JMYHbIE HEMMYIIECTBEHHBIE OTHOILEHUSI KaK «BbIpaka-
I0II[e MHTEPEChl MOPAJILHOTO XapakTepa, — WHAWBUAyaIM3alus cyObeKkTa B OOIIECTBE, ero MH/IH-
BUAYaJIbHOCTb, OIICHKA €r0 JUYHOCTH, JTaHHbIE O JTMYHOM KU3HW» >4, OIHAKO OorpeeieHrue JTMIHBIX
HEUMYIIECTBEHHBIX OTHOIIIEHUN 4Yepe3 MpsMoe MepeyrcieHre NHTEPECOB MOPAJILHOTO XapakTepa,
OIOCPEyeMbIX STUMHU OTHOIICHUSIMU, MTPEJICTABISIETCS HEAOCTATOYHO NOJIHBIM. OCTaeTCsl HeSICHBIM,
MOYEMY TOJIbKO NepeUucaeHHble UTHTEPECH MOPAJILHOTO XapaKTepa ONOCPENYIOTCS IMYHBIMUA HEUMY-
IECTBEHHBIMHU OTHOIIEHUSIMU. KpoMme Toro, B CBS3M ¢ MHOTO3HAYHOCTBIO TTOHSITHSI MOPAJIX OHO CaMO
HYKIAETCS B MOSICHEHUH MIPYMEHUTEIBHO K paCCMaTPUBAEMOMY CIIyYalo.

o muenuto T. B. JIpoObIiieBCKoOi, TMYHbIE HEUMYIIIECTBEHHBIE OTHOIIIEHHUSI — 9TO OOIIECTBEH-
HBIE OTHOIIIEHUSI, BO3HUKAIOIIKE 10 TIOBOJY HEMMYIIECTBEHHBIX Oyar u odecrieunBaroiye ¢puznde-
CKOe OJaroroyqve U VHIUBHUIYaIN3AINI0 JIMIHOCTH, €€ BCECTOPOHHEE COBEPIICHCTBOBAHUE, Pa3-
BUTHE, aBTOHOMUIO B OOIIECTBE M a/ICKBATHOCTh BOCIIPUATHS JTMYHOCTH 00mecTBOM>, OHAKO U B
JAHHOM CJTy4ae nepeuucastomcs HEKUe e, paayd JOCTUAKEHUS KOTOPBIX JIMIO BCTYIAET B JIMYHbIE
HEUMYIIECTBEHHbIE OTHOIIICHUSI, U HE TIOSICHSIETCS, TIOYeMYy JTOCTHKEHUE MMEHHO STUX LIeJied OIo-
CpeayeTcst IMYHBIMU HEUMYIIIECTBEHHBIMU OTHOIIIEHUSIMUA U UTO 3TU 1IEJIM CBSI3bIBAET.

Bce npuBeneHHble TOUKM 3pEHUS UMEIOT OJMHAKOBBI HEAOCTATOK: UCCIIEIOBAHUE JIMUHBIX
HEUMYIIECTBEHHBIX OTHOIIEHUI CBOAUTCS K MOMCKY MPU3HAKA, TTO3BOJISIONIETO OTTPAHUYUTh UX OT
MMYIIECTBEHHBIX OTHOLLEHUI. [Ipr 3TOM He paccMaTpuBaeTCsi BOIIPOC O COOEPHCAHUU MUUHBIX HEUMY -
WECMBEHHBIX OMHOULEHULT, KOMOpOoe BbIpAXCaAencst 8 nogedeHuu ux yuacmuukos. Mexay tem 6e3
TAKOTO PACCMOTPEHUS] HEBO3MOXKHO CJIeNIaTh MPABUJIBHBIN BBIBOJ 00 OOIIMX MPU3HAKAX, MPUCYIIUX
BCEM JIMYHBIM HEUMYIIIECTBEHHBIM OTHOIIICHUSIM.

VKa3aHHOTO HeIOCTaTKa B ompezeieHHONW Mepe yaanoch m3dexars O. B. MBanosy. Ilo ero
MHEHUIO, TMYHbIE HEUMYIIIECTBEHHbIE OTHOIIIEHU I — 9TO OTHOIIEHH S, B PAMKAaX KOTOPBIX POUCXOTUT

19 Ezopoe H. /]. T'paxkIaHCKO-TIPaBOBOE pEryJIMpoBaHNe OOIECTBEHHBIX OTHOIIEHMI: elMHCTBO 1 quddepentmanys. JI., 1988.
C. 116-117.

2 Mocce E. A., @adoeesa T. A. I[TpoGnemsl cemeiiHoro mpasa. JI., 1976. C. 20.

2 Ez20poeé H. /]. 'paxIaHCKO-TIPaBOBOE PETYIMPOBAHIE OOIIECTBEHHBIX OTHOIIEHHI: eIMHCTBO U qudpdepenimarus. C. 116.

2 Ezopoe H. /I. I'pak JaHCKO-TIPAaBOBOE PETry/IMpoBaHie OOIIECTBEHHBIX OTHOIICHUI: eAMHCTBO U auddepennumanys. C. 115-117.

B Kpacasuurosa JI. O. TloHsATHE U CHCTEMA JTUYHBIX HEMMYILECTBEHHBIX MTPaB IpaxJaH ((PU3MUECKUX JIUILT) B TPAXKIAHCKOM ITpaBe
Po. C. 32.

24 Cogerckoe rpaxpaaHckoe rpaso / I[Tox pen. O. H. Capukosa. M., 1983. C. 6.

» JLlpobvuuesckas T. B. JInuHble HEMMYIECTBEHHBIE TTpaBa rpakJaH M MX rpakJaHcKo-npaBoBas 3ammra. KpacHospck, 2001.
C. 19.
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T0JIb30BaHNE JIMYHBIMU HEMMYIIECTBEHHBIMH OnaraMu®. OHAKO MOJIb30BaHNE HEKOTOPHIMH HeMa-
TepUaIbHBIMU OaraMu, 0 KOTOopbix roBopuT O. B. VBaHOB, HanmpuMep YeCThi0 U JIOCTOMHCTBOM,
MMpOUCXOONT a0COJIIOTHO BO BCEX O6H.[eCTBeHHI)IX OTHOIIEHUAX, @ HE TOJIbKO B JIMYHBIX HCUMYIIIC-
cTBeHHBIX. He cyiecTByeT Kakux-JIm00 0COObIX OOIIECTBEHHBIX OTHOIIEHHWI YeCTH U JOCTOUHCTBA,
B KOTOPBIC JIIOIU BCTYIIAJIN OB C eIII/IHCTBeHHOI';i LEJIbIO UCITI0JIb30BATh CIIOKMBIIECECS O HUX MHEHUE.
YecTb, JOCTOMHCTBO U JIEJIOBast peryTalyst (GOPMUPYIOTCSI U MPOSIBIISIIOTCS B paMKax JIOObIX 001IIe-
CTBEHHBIX OTHOH_[eHI/II;'I, YYaCTHUKOM KOTOPBIX CTAHOBUTCA TO WUJIM KMHOEC JIUIIO.

Ha ocHOBaHWMY W3JI0KEHHOTO MOJKHO C/IeNIaTh BBIBOJ O TOM, YTO B HACTOSIIIIEE BPEMSI B I[MBH-
JINCTUYECKON HayKE BOIIPOC O COACPKAHUMN JIMYHBIX HEUMYIICCTBCHHBIX OTHOIIEHUN HaJJIeKallluM
00pa3oM He pellieH. PerieHuio 3Toro Bormpoca MOKeT CliocoOCTBOBATh aHAIN3 HEMAaTepHaIbHBIX Oar
Kak 00BEKTOB JIMYHBIX HECUMYIICCTBCHHBIX OTHOIIIEHUA.

% Hearos O. B. ITpoGembl PaBOBOM OXPaHbl JIMYHBIX HEUMYIIECTBEHHBIX OJ1ar Ipak1aH B COLMAIMCTUYECKOM olmiecTse // AKTY-
aJIbHbIe POOIEMBI COLMATICTIYECKOro ToCyiapcTBeHHOro yrpasnenus. Vipkyrck; Bapmiasa, 1973. C. 55. — Yka3aHHoe onpejiesieHue
B M3BECTHOI Mepe aHAJIOTMYHO ONpPeJeNIeHNAM OTHOIIEHHI COOCTBEHHOCTH, COIIACHO KOTOPBIM HOC/IEIHUE 0003HAYAIOTCS KaK OTHO-
IIEHHs TI0 BJIAICHUIO, MOJIb30BAHUIO U PACTIOPSIKEHUIO MaTeprabHbIME Onaramu. Tlo Beeit Bugumocty, O. B. VBanoB 000CHOBaHHO
ToJIaraeT, YTo MPaBOMOYMS BIAICHUS U PACTIOPSIKEHUs B CHITY TIPUPO/Ibl HEMATepHANIbHBIX OJ1ar B IAHHOM CJTy4ae HEPUMEHHMBI.
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1.2. /InyHbIe HEUMYIIECTBEHHbIE
OTHOIIIEHHSI M HEMaTepuaJbHble OJiara

Bce cymectBymone B 0o0mecTBe OTHOIICHMsI MOKHO Pa3leMTh Ha JiBe Ipynmbl. B ogHux
OOIIIECTBEHHBIX OTHOIIEHUAX CYOBEKTHI HE OKA3bIBAIOT BO3JCWCTBUS Ha KaKWe-TMOO BHEITHWE /IS
HUX MaTepHrajibHbIe UM HeMaTepuasibHble 00beKThI 2. B Takue OTHOIIEHNS CyObeKThI BCTYNAIOT pau
YIOBJIETBOPEHHSI MHTEPECOB, HE CBSA3AHHBIX C TAKMM Bo3zeiicTBreM. Hampumep, 3T0 OTHOIIEHHUS,
KOTOpbIE OTMOCPEAYIOT MIepeABMKEHNE YeJIOBEKa, POJACTBEHHbIE, CYIPYKECKHE U POAUTETbCKUE OTHO-
IIeHusA%, a Takke MHOTHE APYyrue OOIIeCTBeHHbIE OTHOIICHHUSI, KOTOPbIE TPAJAUITMOHHO HA3BIBAIOTCS
HeumyujecmeerHvimu>®. Ha BO3MOXHOCTh CYIIECTBOBAHMSI TAKMX OTHOIIEHHWI OoOpalag BHUMaHHE
0. C. Nodde, otmeuast, 9to B psifie 0OIIECTBEHHBIX OTHOIIEHUI 00bEKTa, TOHUMAEeMOTO B KauecTBe
BHEIITHETO /I CYOBEKTOB MpeIMeTa, BOOOIe MOKET U He ObITh*’. DTO 00CTOATENHCTBO MTPU3HABAIIH
MHorue npaBosepl, B yactHocTu: C. ®. KeuekwsH, FO0. K. Toncroit, C. C. AnekceeB, a Takxke JIpy-
rue aBTophr’!. IMeHHO oHO fano ocHoBanue M. M. Arapkosy, C. H. Bparycio, I". H. IMonsuHckoid,
B. C. Toncromy, a takxe P. O. XanduHoii*? roBOpUTh O TOM, YTO BO3MOKHO CYITIECTBOBAaHUE 0e3-
00BEKMHbIX TIPABOOTHOILICHUH.

B npyrux o01mecTBeHHBIX OTHOLIEHHUSIX CTOPOHBI HE TOJIBKO B3aMMOJICHCTBYIOT MEXIY COOOM,
HO XOTs1 ObI O/THA M3 HUX 00SI3aTeNIbHO OKA3bIBAET aKTMBHOE BO3/ICHCTBHE HA T€ WM WHbIE MaTepH-
aJIbHBIe WM HeMaTepUasibHbIe MTPEeMETHI, BHICTYIAIONINE B KAYeCTBE OOBEKTOB ITUX OOIIECTBEHHBIX
OTHOITIeHUI>®. B kKadyecTBe mpuMepa MOKHO MTPUBECTH OTHOIIEHHUSI COOCTBEHHOCTH, OTHOIIICHUS TIO
BBITIOJTHEHUIO paOOT, OTHOIIEHUSI TI0 UCTIOJIb30BAHUIO TOTO WJIM MHOTO MTPOU3BE/ICHUS U T. TI.

K ananormuynsiM BeiBOAaM mpuiiel, B yactHoctd, H. I'. Aniekcangpos. [1o ero MmHeHu10, BHEI-
HUI OOBEKT MOBEJCHUS JIIOJeW CYIIeCTBYET JIMIIb B UMYIIECTBEHHBIX OTHOIICHUSX; B HEUMYIIIE-
CTBEHHBIX IIPABOOTHOIIEHUSIX €r0 BOOOIIe HeT>.

[Tpu 3TOM, ucxons u3 odiedriocodpcKoro MOHUMaHUs 00bEKTa, B IMTEPAType 0COOO0 Moauep-
KHMBAETCSI €T0 GHeU ULl XapaKTep 10 OTHOIIEHHUIO K cyObekTy . Tak, B. A. TapxoB mprMMeHHUTETHHO K
CYOBEKTHBHBIM MpaBaM IHIIET, YTO BOOOIIE He MOKET ObITh CyOBbEKTUBHBIX MPaB HA OOBEKTHI, HEOT-

2 3pech U B JaNbHEHIIEM HCIONb3yeTcst (PUII0co(pCKoe MOHMMaHNe HeMaTepUaIbHBIX OOBEKTOB Kak OOBEKTOB MACATBHBIX IO
CpPaBHEHHIO C MaTepUAbHBIMU OOBEKTAMH.

B Hogpgbe O. C. Coerckoe rpaxganckoe mpaso. C. 219.

¥ Cwm., Harp.: Anexcandpos H. I'. 3aKOHHOCTb M ITPaBOOTHOIIEHUSI B cOBeTCKOM obimecte. M., 1955. C. 117-118; Tapxos B. A.
I'paxnanckoe npaso. Yebokcapsr, 1997. C. 41.

30 Hogpghe O. C. O6 0CHOBHBIX BOIIPOCAX COBETCKOTO IpaskJaHCKOro rpasa // Borpock coBetckoro mnpasa. Yues. 3am. JII'Y. Cepust:
«lOpunnueckue Hayku». Boim. 4. 1953. Ne 151. C. 50.

3! Keuexosir C. ®. IMpaBooTHOIIEHUs B colpaucTuyeckom odmectse. M., 1958. C. 147; Toacmoii FO. K. K Teopuut IpaBoOTHO-
menust. JI., 1959. C. 65; Anexcees C. C. IIpodnemsr Teopun npasa. Kypc nekimit. T. 1. Ceepmiosck, 1972. C. 329-340; I'paxnaHckoe
npaso. T. 1 / ITox pea. M. M. Arapkosa u I. M. I'eakuna. M., 1944. C. 71-72.

32 Teopus rocynapcrsa u npaBa. Maker. 1948. C. 174; cm.: CoBerckoe rocynapcrso u npaBo. 1950. Ne 9. C. 86 (BbicTyIUieHuUs
C. H. Bparycs u I'. H. Ionsuxckoin); Toacmoii B. C. Peanuzaryst paBOOTHOIIICHUs ¥ KOHIETIMs 00bekTa // COBETCKOE roCyAapcTBO
u npao. 1974. Ne 1. C. 125; Xaagpuna P. O. Ob1ee ydyenue o npasootHomennu. M., 1974. C. 212-217.

33 Nanee yKazaHHble Orara OyayT yc106HO 0003HAYATHCS KaK OOBEKTHI TeX MM MHBIX OOIIECTBEHHBIX OTHOMIeHUH. Takas yclioB-
HOCTb BbI3BaHa JJUCKYCCHOHHOCTBIO TIOHATHS «OOBEKT» IPUMEHUTEIBHO K OOIECTBEHHOMY OTHOLIEHHIO, IPABOOTHOLIEHHUIO, CyObeK-
THBHOMY MpaBy M 00s13aHHOCTH. IJIst Liesiell HacTosiIeid paboThl aBTOPY Ba)XKHO IMOKA3aTh JIMIIIb TO, YTO OJHHU OOLIECTBEHHBIE OTHO-
IIEHWs] CBSI3aHBl C TeMH MJIM MHBIMM BHEIIHMMHM ITPeAMETaMH MAaTepHAIbHOTO W HEMATepHaJIbHOrO MHpa, a pyrue — HeT. Bompoc
e O POJIM YKA3aHHbIX PEIMETOB B OOLIECTBEHHOM OTHOLIEHUH BBIXOOMT 32 PAMKH paboThl. O TOM, YTO 0OBEKTaMH OOIIECTBEHHbIX
OTHOILICHUH SIBJISIOTCSI UMEHHO MaTepuaJibHbIe 1 HeMaTepualibHble peAMETHI, Trcal, B yactHoctd, O. C. Hodde (em.: Hoggbe O. C.
Cogerckoe rpaxgaHckoe npaso. C. 217).

34 Anexcanopos H. I'. 3aKOHHOCTb 1 ITPaBOOTHOIIEHNsI B coBeTckoM obmectse. C. 117-118.

35 Seuu JI. C. ITpoGemMbl IPaBOBOTrO PEryJIMPOBaHUsI COBETCKUX OOIIECTBEHHBIX oTHoweHui. M., 1961. C. 131; Anexcees C. C.
06 oObekTe TpaBa U paBooTHoIeHus // Boripocst o61meli Teopuu coperckoro npasa. M., 1960. C. 285.
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JeJIMMBbIe OT JITYHOCTH, OT CyObekTa. [IpeacraBiieHre 0 TAKKMX MpaBax MPOTUBOPEUNIIO Obl (hrtocod-
CKOMY Y IOPUMYECKOMY TTOHUMAHUIO OOBEKTOB.

CBsI3aHO 3TO C TeM, YTO TO WJIA MHOE TIOBe/IeHHe CYOheKTa MOKeT ObITh HAIIPABJICHO JIUIIH Ha
BHEIIIHUE /IS HETO TPeIMEThI, B OTHOIICHUN KOTOPBHIX OH MOXKET COBEpIIATh KaKue-Iu00 JIeHCTBUS
B IIeJISIX YJOBJIETBOPEHUS CBOMX MHTEpeCcOB. Te sIBJICHUsI, B OTHOIIIEHUU KOTOPBIX HE MOTYT COBEp-
I1aThCsI ICHICTBUSA B TIeJISIX YOBJIETBOPEHUS] MHTEPECOB, HE MOTYT BBICTYIIATh B KAUeCTBe OOBEKTOB
OOIIECTBEHHBIX OTHOIIIEHUI .

Kakue xe mpeameTsl MaTeprabHOIO M HeMaTepHaJbHOTO MUpa MOTYT BBICTYIATh B Kade-
CTBe OOBEKTOB OOINECTBEHHBIX OTHOMIEeHUW? B dunocoduu BHIEIAIOTCS, B YaCTHOCTH, CIIEIYIO-
I1ie OCHOBHBIE (DOPMBI OBITHSI: OBITHE Belllel (Tel), a Takke ObITHe JyXOBHOTO (MAeaTbHOro), KOTO-
poe AeMTCs Ha MHIVBHIYIM3UPOBAHHOE TyXOBHOE 1 OObEKTUBUPOBAHHOE (BHEWHVBHYAILHOE )
OyXoBHOE™,

NupvBuayani3upoBaHHOE TyXOBHOE XapaKTEepU3yeTcs TeM, YTO OHO HEOT/IEIUMO OT KOHKPET-
HOW JKU3HE/IESTEIbHOCTY WHAUBU/IOB U BBICTYIAET, B YaCTHOCTH, B (pOopMe co3HaHMs1. Takoe qyXoB-
HOE He MOXKET ObITh 0OBEKTOM OOINECTBEHHOTO OTHOIIEHH S, TIOCKOJIbKY OHO HE MPOSIBIISIETCS] BOBHE.
WupvBuayamm3upoBaHHOE AYXOBHOE HEe MMeEeT 3HAueHWs W [UIS MpaBa, MOCKOJIBbKY, KaK yKa3bIBaJl
K. Mapkc, «IoMHMO CBOMX JIEUCTBHIA s COBEPIICHHO HE CYIIECTBYIO JJIsI 3aKOHA, COBEPIIIEHHO He
SIBJISTIOCH €r0 00BEKTOM»*. TakrM 00pa3oMm, Te UM WHbIE MBICTUTEIIHBIE TIPOIIECCHI, POUCXOISIIIEC
B CO3HAHWMHU YeJIOBEKa M OTHOCSIIIHMECS K €r0 BHYTPEHHEMY MUpY, He SIBJISIOTCS 0OBbEKTaMU OOIIe-
CTBEHHBIX OTHOIIIEHUI U HE UMEIOT MPABOBOTO 3HAUCHHMS.

B ommume oT MHAVBHUIYAIM3MPOBAHHOTO AYXOBHOTO, BHEMHIUBHIYaIbHOE TyXOBHOE CYIIle-
CTBYET BHE WHJ/IMBUJIA WM, TOBOPSI MHAUe, OObeKTUBUpPYeTCs. OHO BO3HUKAET B pe3ysibTaTe OTAese-
HUS OT KOHKPETHOTO YeJIOBEKa Pe3y/IbTaTOB JICATEIbHOCTH €r0 CO3HAHUS U JTyXOBHOU JesITeTbHOCTU
BOOOIIIE MPH ITOMOIIHY MPOAYKTOB KYJIBTYPHI (SI3bIKa M JPYTHX 3HAKOBBIX cricTeM)*’. Takoe TyXoBHOE
MOJET BBICTYIaTh OOBEKTOM OOIIECTBEHHOIO OTHOIICHUSI M1 COOTBETCTBEHHO MMETh MPABOBOE 3HA-
YeHHe, TTOCKOJIbKY OHO BOILIOIIAETCSl B MaTepUaIbHOU hopMe, OTASIMMOUN OT YeJIOBEUECKOU JIMUHO-
cru*!. B kayecTBe npumMepa 00bEKTUBUPOBAHHOTO JyXOBHOTO MOKHO MPUBECTH, B YaCTHOCTH, Pa3-
JIMYHOTO POfa MTPOU3BE/ICHUS, M300pETeHU s, IPYTUE Pe3yIbTaThl HHTSJUIEKTYaIbHON eI TeIbHOCTH.

Taxum obpazom, 6 kauecmee 00BEKMO8 Mex UAU UHBIX OOULECIIBEHHbIX OMHOULEHULI MO2YM
8bICIYNamu AUbo eeuiu (6naza 6 mamepuanvHoli hopme), MO0 61eHUSL 00BEKMUBUPOBAHHO20 OYX08-
HO020, KOMopble no ceoeli npupooe s8As10mcs baazamu 8 HemamepuanvHol ¢popme. TloaTepxieHne
JaHHOMY BBIBOTY MOxHO HaTh y H. I'. Anekcanapoa. OH npeasiarain pa3imiarh 0ObeKT PABOBOTO
BO3/ICWICTBUS U BHEITHME OOBEKThI TIOBe/IeHH Jiiofed. K rmocieqHuM aBTop OTHOCHT BeIld M 00b-
eKTUBHPOBAHHBIC TTPOMYKTHl HHTEJUIEKTYaIbHOrO TBOopuecTBa *2. OOBEKTH JIMYHBIX HEMMYIIIECTBEH-
HBIX OTHOITIEHUI pacCMaTPUBAIMCH B MHOTOUMCIICHHBIX ITUBIJIMCTUYECKHUX MCCIICIOBAHUSX 3a/10JIT0
10 TIOSIBJICHHS B HaIlleM 3aKOHOJIATeIbCTBE MPUMEPHOTO MEePeYHs] HeMaTepUaIbHBIX OJ1ar, KOTOPbI

3
6 Tapxoe B. A. OTBETCTBEHHOCTb 110 COBETCKOMY rpaxJaHckomy npaBy. Caparos, 1973. C. 384.
3 . o
7 HekoTopbie aBTOpI BIIAJAIOT B IPOTHBOPEUNE, C OIHOI CTOPOHBI, IPH3HABAS 0OBEKTAMH OTHOLICHHI BHELIHUE CYObEKTY Mpe/-
METBI, a C JPYroi — IPUBOAAT IPHMEpPbI 0OBEKTOB, KOTOPBIE HE MOT'YT CUMTaThes TaKOBbIMU. Tak, C. C. AsekceeB, paccMarpuBast pa-
BOOTHOLIICHHSI TACCUBHOTO M aKTUBHOI'O THUIA, YKA3bIBAET, YTO OCOOEHHOCTbIO MTPABOOTHOLICHHI MTACCMBHOIO THIIA SBJISAETCS TO, UTO
MaTepuajbHble 1 HeMaTepuabHble OJ1ara 31ech BCeria OTAENMMbl, 000CO0IEHbl OT MATEPUAIBHOIO COIEPKaHUs IIPABOOTHOLIEHH S, OT
JeiicTBui yripaBoMoueHHoro. OHU BCera MpeCTaBIISIOT cOO0I BHEIIHE OrpaHUYeHHbIE, B IAHHBI MOMEHT CYILECTBYIOLIME SBICHHS
(npemmetsl) okpyxkaiorero Hac Mupa. [Ipu aTom C. C. AnekceeB Ha3bIBaeT OaraMu Kak 0ObeKTaMH [TPaBOOTHOLIICHHUI CBOOO/Y CIIOBa,
cBoOOIy cOOpaHuii, TaliHy NepenucKy U yectb (cM.: Anekcees C. C. IIpobnemsl Teopun npasa. Kypce nekumit. T. 1. C. 329, 334-338).
38 Beenenue B punocoduio. Y. 2 / Tlox o6u. pexa. U. T. ®ponosa. M., 1990. C. 29.
3 N o o
0 Mapxc K. 3ameTku 0 HOBeliLel npycckoil LeH3ypHoit uHeTpykuuu // Mapke K., Surensc ®. Cou. 2-e u3a. T. 1. C. 14.
0 Beenenue B ¢unocoduro. Y. 2 / Tox o6u. pea. . T. ®ponosa. C. 44.
! Benenue B unocodmo. Y. 2 / INog o6m. pen. U. T. ®ponosa. C. 45-46.

42 Anexcaropoe H. I'. 3aKOHHOCTb 1 ITPAaBOOTHOLIIEHU ST B coBeTckoM odmiectBe. C. 117—-118. — K aHayornyHbIM BbIBOAM ITpUIILIA
u P. O. Xanduna (cMm.: Xaagpuna P. O. Ykaz. cou. C. 212-216).
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conepxkutcs B cT. 2 1 150 'K P®. B tuteparype UCronb30BaINCh pa3IMyHble TEPMUHBI U1 0003Ha-
YyeHus 3Tux Orar. OHU Ha3bIBATUCH JTMUYHBIMU*®, TMUYHBIMA HEUMYIIIECTBEHHBIMU*, TMUHBIMU HEMa-
TepUATbHBIMU Y 1, HAKOHEII, IIPOCTO HEMaTePUATbHBIMU 6.

BrniepBbie B COBETCKOH JHTepaType Kareropusi «JMYHbIX Onar» TOsSBWIach B TPyAax
M. M. ArapkoBa. B kayecTBe JIMUHBIX Os1ar OH Ha3BaJI KU3Hb, TEJIECHYIO HEIIPUKOCHOBEHHOCTb, 3710-
POBbE, YeCTh, JOCTOMHCTBO, MMsI, aBTOPCTBO M OIPEAEIWII UX Kak OJara, He OTAeUMbIe OT JIMYHO-
cru?’.

B nanbHeiiemM B Hay4HOH JIMTEpaType Mpeiarajiuch pa3nyHble MepeyHr HeMaTepUaTbHbIX
Onar, KOTopsble MOMONHSJIMCh B 3aBUCUMOCTH OT BpeMEHH HamucaHus padot. Tak, B KauecTBe HemMa-
TepUAJIbHBIX OJ1ar Ha3bIBAJIVMCh: TMPABO HAa M300pakeHHe, TaliHa MepernucKu®®, uMs, 0e30MmacHOCTb,
HETIPUKOCHOBEHHOCTh, CBOOO/IA C/I0Ba*), HEMTPUKOCHOBEHHOCTD KHJIMINA, TEPENUCKU, UHBIX cdep
JIMYHOU KU3HK ", TMYHAsI HEIPUKOCHOBEHHOCTb, chepa IMUHOM KM3HU!, COCTOSIHHE 310POBbSsI, MHO-
rooOpa3Hble MPOSIBICHUS MPUCYIIEN KX I0W TMYHOCTH MHAWBU/IYyaIBHOCTH, CBOOOA BHIOOPA B yCTa-
HOBJICHHBIX 3aKOHOM PaMKax MO COOCTBEHHOMY YCMOTPEHHIO MOJIENIU TIOBEJCHU S, TIPABO Ha KU3Hb
U 3]I0pOBbE, HA UMs, YECTh U JOCTOMHCTBO, TEJECHYI0 HEMPHUKOCHOBEHHOCTh M HENPHKOCHOBEH-
HOCTb JINYHOM chepbl TPaXkJaH, MPaBo Ha CBOOOTHOE MEpeIBUKEHNE U CBOOOTHOE U30paHKe MecTa
KUTEJIbCTBA, NMPABO Ha M30paHUE PO COLMAIIBHO TOJIE3HOH AeATeIbHOCTH, HEMPUKOCHOBEHHOCTh
JIMYHOU JOKYMEHTALUK 2, TPYAOCIIOCOOHOCTH >, JINUHAS TIPEAPUMMUNBOCTh, H300PETATEILHOCTD U
SHeprus>4, TenecHas ((pusmveckasy) IeJTOCTHOCTE™, HAIMOHAIbHAS TTPUHAJIICKHOCTh, POTHOMN SI3BIK
Y BBIOOD SI3bIKA OOIIEHMSI, BEPOUCTIOBeAaHNe>®, cBOOO/IA JIMUHOCTH, XOPOINasl peryTalysi, MOpTpeT
Y 3BYKO3aIKCh, JINUHAS TallHa, 00padoTaHHbIe ¢ TToMolbio DBM naHHbIE, OTHOCSIIHMECS K JIMYHO-
cty, pamuus (TICeBIOHMM) U BHEITHOCTb, I'PAXKAaHCKAsl YeCTh, BHICKA3bIBAHUS M OyMaru JIMYHOTO
XapakTepa, BUJOBbIe CHUIMKH M 3ByKOBbIE 3aITUCH, KACAIOIIUECs I'PakIaHUHA WITH €T0 BHICKa3bIBAHUI
JIMYHOTO XapakTepa’’, OJaronpusaTHOE SKOJIOTHYECKOe COCTOSTHHE JTMYHOCTU > | p.

B nmaspHeineM B 3aBUCUMOCTH OT MPUBOAMMBIX MEPEYHe HeMaTepuasIbHBIX Oyar mpearpu-
HUMAJIKCh TIONBITKY JaTh UX Hay4yHoe orpenenenue. Tak, 3. [1. PomoBckas oxapaktepu3oBana Jud-
Hble HEMMYILIECTBeHHbIe Oylara Kak OJara, JUIIeHHble SKOHOMHUYECKOH IIEHHOCTH, SKOHOMUYECKOTO
conepxxanus>. C Heit cornmacHa JI. O. KpacaBunkoBa, Mo MHEHHMIO KOTOPOM, «IyXOBHBIE (HemaTte-
puasbHbIe) OJ1ara UMEIT BHESKOHOMHUECKYIO MPUPOLY U 001aal0T (PYyHKIIMOHAIBHBIM CBOWCTBOM
HETOBAPHOCTHU (HE CTAHOBSITCS TOBAPOM HU MPH KAKUX YCJIOBHUSX HOPMAJIBHOTO CYIIECTBOBAHUS U

43 I'paxnanckoe npaso. Y. 1/ Ots. pen. 4. ®. Muxonenko, I1. E. Opnosckuit. M., 1938. C. 136.
* Heanos O. B. Yxas. cou. C. 54.
4 CrpaxoBoe zeino / [on pea. JI. U. Peiitmana. M., 1992. C. 47.

46 Bpazunckuii M. H., Cyxanoe E. A., Apowenko K. b. O6beKThl TpakIaHCKUX mpas // Xo3siictBo u npaBo. 1995. Ne 5. C. 18. —
Janee MbI OyeM Ha3bIBaTh 9TH O1ara HeMaTepHaIbHBIMHU.

4 I'paxmanckoe mpaso. Y. 1/ Ots. pen. . ®. Muxonenxko, I1. E. Opnosckuii. C. 136.

48 Hoghgpe O. C. HoBas xopuduKanys COBETCKOTro IpaxJaHCKOrO 3aKOHOZATEIbCTBA M OXPaHa YeCTH U JOCTOMHCTBA IpaxkjaH //
Cogerckoe rocygapcTBo 4 npaso. 1962. Ne 7. C. 62.

¥ Mamyszoe H. H. Jlnunocts. IIpaBa. [Jemokparusi. Teopetudeckue npoobnemMsl cyobekTiBHOro mpasa. Capartos, 1972. C. 246.
9 Heanos O. B. Ykas. cou. C. 54.
! Maneun H. C. OxpaHa MpaB JJMYHOCTH COBETCKUM 3aKOHoAaTtenbcTBoM. M., 1985. C. 12.

32 Apowenxo K. b. JKu3Hb 1 310pOBbe MO OXPAHOM 3aKOHA. | pak JaHCKO-MIPaBOBast 3allUTa JTMYHBIX HEUMYIIECTBEHHbIX [IPaB
rpaxngad. M., 1990. C. 3-4, 11.

3 CrpaxoBoe zeno. C. 47.

4 Tokposcruii U. A. OcHOBHbIe ITpoOIeMbl rpaxaaHckoro npasa. M., 1998. C. 236.

5 Epmonosa O. H. HematepuasbHble Onara 1 Ux 3aiura: ABToped. Juc. .. KaHj. lopua. Hayk. Caparos, 1998. C. 14.
6 I'paxpanckoe mpaso. T. 1. 2-e uza. / OtB. pea. E. A. Cyxanos. M., 1998. C. 724.

" TK BHP, T'K ITHP, 'K YCCP; Llur. no: Apowenxo K. B. Yxas. cou. C. 14-16.

38 Maneuna M. H. Nuausie HEMMYIIECTBEHHbIE [TpaBa rpaxJaH: MOHATHE, OcylecTBIeH e, 3aumra. M., 2000. C. 98.

% Pomoscras 3. I1. Jinansie HeumylecTBeHHble paBa rpaxaad CCCP: ABroped. guc. ... KaHa. opul. Hayk. Kues, 1968. C. 8.
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pa3BUTHS YesIoOBeYeCcKOro ooriecTBa)»®. Bricka3piBanach Takke TOYKA 3pEHUs], UTO JIMYHBIC Oyara
— 3TO Takue Orara, KOTOpble MHAWBUAYATH3UPYIOT JUIHOCTE®!. [ToMUMO HEIKOHOMUYECKOTO U HeBe-
IIECTBEHHOIO XapakTepa, a TaKke HEOTHEJMMOCTU OT JIMYHOCTH, YKa3blBAaeTCs Ha MEPEMEHHOCTb
cofepKaHus1 OJHOTO U TOTO ke OJ1ara (M3MeHsIeTCs 3I0pOBbe, OK Py XKaIoIast Cpesia, MHIMBUAYaTbHbINA
OOJIUK U MHOTHE JIpyrue Onara)®2.

Hogeiii 'K P® He BHec olpe/ie/IeHHOCTH B BOIPOC O XapaKTepe HeMaTepuaIbHbIX Onar. 3aKo-
HOJZIaTeJ b BOCIPUHST [1BA BBIABUHYTHIX B HAYKE KPUTEPHS: HEOTUYXKJAEMOCTh U HETIEPE1aBaeMOCThb
paccMaTprBaeMbIX Onar, a Takke UX HeMarephasbHbIid xapakTtep. [Ipy 3ToM, Kak CripaBeiyiuBo yKa-
3piBaeT M. H. Masienna, 3akoHOaTe b HEe Pa3bsCHUIL, YTO CJIeLyeT TOHUMATh I10]] «<HEMATEPUATIBHO-
CTBIO»: HEBO3MOKHOCTh BEIIIECTBEHHOT'O BOIUIOIIEHHSI OJ1ara, OTCYTCTBHE MMYIIIECTBEHHOTO 9KBUBA-
JIEHTA VI HEBO3MOKHOCTh OLIEHUTH OJIaro B JeHbrax®.

Kak BuaHO, 3aKOHOzATE b OTBEPT TaKKeE MpeiiaraéMble B IMTEPAType MPU3HAKU, KaK UHOUBU-
oyaauzayust TMIHOCTH U IEPEMEHHOCTh COIepXKaHH s HeMaTepraibHbIX Onar. CliesaHo 3TO 1o BIIOJTHE
MIOHSATHBIM OCHOBaHUsIM. M3 Beex nepeuricienHbix B 'K PO HemaTepuasibHbIX OJ1ar TUYHOCTD B TOM
WIA MHOM Mepe MHIUBUIYAIM3UPYIOT JMIIb UMsl, YECTb, JOCTOMHCTBO M AejIoBas penyrauus. Yto
KacaeTcs Jpyrux MepevrceHHbIX B 3aKOHE U HAYYHBIX TPyJaX HeMaTepUalbHbIX OJlar, TO OHU HU B
KO Mepe He BbIPaKaloT MHAUBUAYAJIBHOCTb JINYHOCTH. TaK, ’KM3Hb KaK TaKOBasi PUHAJICKUT Kaxk-
JOMY YeJIOBEKY U HE MO3BOJISIET OTJIMUUTh OIHOTO YeJloBeKa OT Jpyroro. [lepeMeHHOCTh ke coaep-
KaHWsI HeMaTepraIbHbIX OJ1ar, 1Mo Bcell BUAMMOCTH, HE UMEET MPAaBOBOrO 3HAYEHUS MIPU MX OXpaHe
U 3allluTe.

'K P® conepxut crenyionmii nepeueHb HeMaTeprasibHbIX OJar: HeOT4y K IaeMble IpaBa U CBO-
601p! yenoBeka (CT. 2), JKU3Hb, 370POBbE, JOCTOMHCTBO JIMYHOCTH, JTMUHASI HEMPHUKOCHOBEHHOCTD,
4YecTb U JOOpOoe UM, IeIoBast peryTalus, HeIPUKOCHOBEHHOCTh YaCTHOW KU3HH, JIMYHAS M CeMe-
Has TaiiHa, IPaBo CBOOOIHOTO MepeIBIKEHIS, BRIOOpA MecTa NMpeObIBaHMS U )KUTEJIBCTBA, TPABO HA
UM, IPABO aBTOPCTBA, MHBIE JIMYHBIE HEMMYILIECTBEHHbIE 1TpaBa U JIpyrue HeMaTepuaibHble Onara,
MpUHAJIeKALIME TPAXKAAHUHY OT POXKIEHUS UM B CHIly 3akoHa (cT. 150).

[Ipexne Bcero BbI3BIBAET BO3PaXk€HHE BKJIOYEHUE B POAOBOE IOHATHE «HEMaTepHabHOE
O1aro» HEOTUYXkKJAEMBIX TIPaB M CBOOOI YEJIOBEKA, a TAKKe TeX WJIM WHBIX JIMYHBIX HEMMYIIECTBEH-
HBIX TpaB*. B oTMume oT MMYIIECTBEHHBIX MpaB, KOTOPbIE MOTYT BBICTYNaTh 0OObEKTaMHU 00si3a-
TEJIbCTBEHHBIX OTHOIIEHU, C/IEJIKU 110 YCTYIIKE IMUHBIX HEMMYILECTBEHHBIX ITPaB HEBO3MOXKHBI. TeM
Oosiee HEBO3MOXKHBI CIEJIKH IO YCTYIIKE «Heomuydxcoaembix TpaB U cBoOOx yenoBeka». Kak mpa-

60 Kpacasuuxosa JI. O. TloHsTHE U cCHCTEMA JTMYHBIX HEMMYILECTBEHHBIX MPaB IpaxaaH ((PU3MUYECKUX JIHIT) B TPAXKIAHCKOM ITpaBe
P®. C. 12. — Haunnas ¢ 70-x TOIOB, NpH OMNpEENeHUH JTMIHBIX OJar CTANO TPAAWUIMOHHBIM AKIEHTUPOBATh BHUMAHUE HA JIBYX
YKa3aHHBIX MOMEHTaX — OTCYTCTBHUH KOHOMHYECKOTO COfiepsKaHMsI M HeoTaeauMocTu oT uyHoct (I'paxaanckoe npaso BCCP. T.
1 /Tox pen. B. @. Yurupa. C. 123; Coperckoe rpakaanckoe npaso. T. 1 / Iox pea. B. IT. I'pudanosa u C. M. Kopueepa. M., 1979.
C. 191; Coserckoe rpaxgaHckoe mpaso. Y. 1. 3-e uzn. / Ots. pen. B. A. Pacenues. M., 1986. C. 180).

61 Coserckoe rpaxpaanckoe nipaso. T. 1/ OtB. pea. U. b. HoBuukwii u I1. E. Opnosckuii. M., 1959. C. 13-14 (aBrop — B. I1. I'pu-
6aHoB). — [To3znHee 06 sTom mucanu H. C. Maneun (em.: Maneun H. C. I'paxnanckuii 3akoH u nipasa uuHoctyd B CCCP. C. 19, 25);
A. T1. Buneiita (cMm.: Busetima A. I1. JInuHble HEUMYILECTBEHHBIE TPABOOTHOILIECHUSI TI0 COBETCKOMY I'PaKAaHCKOMY IpaBy: ABToped.
JMC. ... KaH[. Iopuj. HayK. BusnbHioc, 1967. C. 5-6), a Takxe I'. I1. CaBuueB u E. A. CyxanoB (cM.: ['paxanckoe npaso. T. 1/ OtB.
pen. E. A. Cyxano. M., 1993. C. 123).

2 r onybes K. U., Hapuxcnuii C. B. Yka3. cou. C. 43.

83 Maneuna M. H. HemarepranbHble 6i1ara ¥ nepcreKTHBH uX pasButus // 3akoH. 1995. Ne 10. C. 102. — Takoe pasrpaHndeHue
TMIPEeICTABIISAETCS AKTyaJIbHBIM, TOCKOJIBKY HEMMYILIECTBEHHBIE O/1ara MOTyT ObITh KaK MaTepUaIbHBIMU (T. €. UMEIOIMH BEIIeCTBEHHOE
cofepkaHe, HallpuMep, 3/I0pPOBbe KaK IeIOCTHOCTh OPraHM3Ma UelloBeKa 1 OKpysKalolast Cpefia), Tak U HeMaTepUaIbHBIMU (Harpu-
mep, ums) (eM.: I'oaybes K. H., Hapuoicnuii C. B. Vkas. cou. C. 39).

%4 Mox Bnusnmem Takoi opmymposku I'K P® T. A. dagneeBa Oblia BbIHYXK/IEHa BBECTH MOHATUS «HEMaTepHalbHble Onara
MIEPBOrO YPOBHS» 1 «<HEMaTepuaibHble Oj1ara BTOporo ypoBHsi». [To ee MHeHHIo, G1ara epBoro ypoBHs HEpa3pbIBHO CBS3aHBI C CAMUM
CyLIECTBOBaHUEM JINYHOCTU. OHM OOBEKTUBHO CYIIECTBYIOT HE3aBHCUMO OT UX MPABOBOW PErJIaMEHTalMU ¥ TOJIBKO B CIIydasiX Mocs-
raTesibCTB Ha 9TU OJara HyX/Ial0TCs B NIPaBOBOM 3aruute. Bilara BToporo ypoBHs (1IpaBO Ha MM, IIPaBO aBTOPCTBA U MHBIE JINUHBIE
HEMMYIIECTBEHHBIE 11paBa) SABJAIOTCSA CYOBEKTUBHBIMM IIpaBaMH, 00pas3yIoLMMHU COIEpP/KaHNe KOHKPETHOTO MPABOOTHOIIEHHS U TeM
CaMbIM YK€ YPEryJIMpoBaHHBIMU HOPMaMH IpaBa. B ciyuae ke HapyllleHHs STHX ITPaB OHH IMOJIb3YIOTCSA MpaBoBoii 3amuron (I'pax-
nanckoe npaso. Y. 1/ ITox pen. 1O. K. Toncroro u A. I1. Cepreesa. CII6., 1996. C. 271-272).
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BWIBHO yKaszbiBaeT M. H. Marseuna, Takoe IMpOKOe MOHATHE HeMaTepUaIbHOrO Ojara, KOTopoe
OXBaThIBaeT M Oylara Kak TaKOBbIE, M IIPaBa Ha HUX, HE JIOJDKHO UMETh MeCTa B 3aKOHE®.

B npuniune, ectb MOMEHT, KOTOPBIN CBU/IETENILCTBYET 00 OMpeesIeHHOM CMBICTIE YKa3aHHOM
koHCcTpyKIK. B cr. 150 T'K P® nmpexycmorpeHo, uto HematepraibHble OJ1ara rpakjiane mpuoope-
TAIOT MO0 B CUIIYy POXIEHHMS, MO0 B CHIy 3aKOHA. «KHM3Hb, 300pOBbE, JOCTOMHCTBO JINUHOCTH,
4YecTh U I00poe UMsI — 3TO Te Orara, KOTOpble IpakJaHUH MPUOOPETAET NIPU POKIeHUH. A BOT “Tipa-
BaMH~ Ha HENIPUKOCHOBEHHOCTh YACTHOM XM3HHU, CBOOO/Y MepeIBIKEHHS 1 BBIOOpA MECTa KUTEITb-
CTBA U JIp. TPaXJaHUH 00JaAaeT B CUITy 3aKoHa» . Takum oOpa3oM, A5 yKa3aHus Ha TO, 4TO MPU0O-
peraercs B CUIIy POXAEHHMS], a UTG — B CHUTY 3aKOHA, M UCTIOJIb30BaHA TaKasi KOHCTPYKIHs. OIHAKO U
OHa He ObLIa BIjIEpkaHa 3akoHomareseM. Jloctatouno cpaBHUTH Be ctathl [ K P®: ct. 150 ropopur
O TIpaBe Ha UM, a cT. 19 — mpocto 06 umeHn®’.

Takum 06pa3om, He MOTYT ObITh MPU3HAHBI OOBEKTAMHU OOIIECTBEHHBIX OTHOIIEHWI TaKue
Orara, Kak MpaBo Ha M300pakeHUe, MPaBO Ha KU3Hb W 3I0pPOBbE, HA UMs, YeCTh M JOCTOMHCTRO,
TEJIECHYIO HEMTPUKOCHOBEHHOCTh ¥ HEITPUKOCHOBEHHOCTh JIMYHOMU c(hephl rpask/iaH, MPaBo Ha CBOOO-
HOE TepeIBIKeHNe ¥ CBOOOJHOE N30paHue MeCTa KUTENIbCTBA, HETPUKOCHOBEHHOCTh JIMYHOM JIOKY-
MEHTAllMK, HEOTUY K/1aeMble IpaBa M CBOOO/IBI YeJIOBEKA.

He moryT BbIcTynath B KayecTBe OOBEKTOB OOIIECTBEHHBIX OTHOIICHWN KU3Hb M 310POBbE
YeJIOBeKa, ero BHEIIHOCTb, TPYAOCIOCOOHOCTb, HAIIMOHAIbHAS TIPUHA/AJICKHOCTh M HAIIMOHAJIBHBIN
SI3bIK, BEPOMCIIOBEJAHUE, MMOCKOJIbKY MX HEBO3MOXHO OTAENUTb OT CYObEKTa TUX OTHOIICHMIA .
Henp3s npusHath 00beKTaMU OOIIECTBEHHBIX OTHOIICHUI U Takue Oyara, Kak TeecHast HelPUKOC-
HOBEHHOCTb, TallHa MEPEenyCKU, aBTOPCTBO, OE30MacHOCTh, HEMPUKOCHOBEHHOCTh KUJIMIIA, Tepe-
MIUCKU, UHBIX c(pep JTUIHON KU3HH, JIMIHAST HETPUKOCHOBEHHOCTbh, CBOOOA COBECTH, CBOOO/A CIIOBA,
cB0OOJa BRIOOpA B YCTAHOBJIEHHBIX 3aKOHOM paMKaxX MOJEH MOBelIeHus, TesiecHas (pusnyeckas)
IIEJIOCTHOCTh, CBOOOA JTMYHOCTH, JIMYHAsI TalHA, ONaronpusiTHOE SKOJIOTMUYECKOe COCTOSIHUE JIMY-
HOCTU U JIp. YKa3aHHble s161eHUS He BbICHYNAIOM 8 08eUleCMBAeHHOl popme U gpopme 00veK-
IMUBUPOBAHHO20 OYX0BHO20. B omHowenuu smux 6naz cybvexmol He MO2YM COBEPUATNb KAKUE-AUOO
Oeticmeusi. Tak, HeNb351 TOHUMATH MO OOBEKTOM OOIIIECTBEHHOTO OTHOIICHUS Ty WM UHYIO HETIPH-
KOCHOBEHHOCTb, 0€30IaCHOCTh, TEJIECHYIO LIEIOCTHOCTD, OJIArONPUSITHOE SKOJIOTMUECKOE COCTOSTHUE,
T€ UJIM UHBIE CBOOO/IBI, TAIHBI, KOTOPBIE KaK SIBJICHUS CYIIECTBYIOT TOJIBKO B pe3yJIbTaTe HaiJIekKalei
pean3aiy YyCTAaHOBJICHHBIX TOCYIAPCTBOM MPABOBBIX HOpM. JIi0Oble Or1ara J0KHBI CYIIECTBOBATh
00BEKTHUBHO, a He ObITh MPHUBHECEHHBIMU B OOIIIECTBO B PE3y/IbTaTe MIPABOBOIO BO3/ICHCTBUSI.

7KuzHb — 310 HEOOXOMUMast MPEANOCHUIKA /IJIs1 BCTYTUICHHUSI JIMLIA B JIIOOblE OTHOIIEHH S, HO HE
00BEKT, TI0 TIOBOY KOTOPOrO BO3HHMKAIOT KaKUe-TO OCOOble OOIIECTBEHHbIE OTHOIIeHUs. YenoBek
MOXET JIMIIHUTH ceOs1 )KMU3HU TEM WM HHBIM criocoOoM. OIHAKO B IAHHOM ClTyyae OOBEKTOM €ro Aei-
CTBUI B paMKaX COOTBETCTBYIOIIMX OOIIECTBEHHBIX OTHOIICHUH OyJIeT He cama JKU3Hb, 2 HOX, TTUCTO-
JIeT, BEpPeBKa U Ipyrue MogoOHble OOBEKTHI, BO3/IEHCTBYsI Ha KOTOPBIE YEJIOBEK JIUIIAET ceOs JKU3HMU.

% Maneuna M. H. Jlnaubie HeMMyIeCTBeHHbIe NPaBa rpakian (NMOHATHE, OCYIIECTBICHNE, 3aImuTa): ABTOped. [UC. ... JIOKT.
fopul. Hayk. M., 1997. C. 9.

66 KommenTapwmii I'paxganckoro konekca P® mns npeanpunaumaresneii. M., 1995. C. 188. — M. H. Maseunna nonaraet, 4ro CT.
150 TK PO Takum 006pa3oM IIPOBOAKUT KJIACCU(HKALIMIO HeMaTepHAIbHBIX O/ar B 3aBUCUMOCTH OT OCHOBaHHIA MX BOSHHKHOBEHHUs (C
POKIEHNUsT UK B CUITY 3aKoHa) (cM.: Maneuna M. H. HematepuanbHble Orara v epcniekTuBbl ux passutust. C. 102).

0 npaBe Ha UM, a He 00 nMeHH, roBoput U BepxosHeiiit Cyn P®. B a63. 1 n. 2 ITocranosnenus Ilnenyma Bepxosaoro Cyna
P® or 20 nekadps 1994 1. Ne 10 «O HEKOTOpHIX BOMpPOCax MPHMEHEHUsI 3aKOHONATETBCTBA O KOMITEHCAIIA MOPAIBHOTO Bpeia»
CIIeAYIOIIIM 00pa30M pa3rpaHIIMBAIOTCS] HeMaTepHasIbHbIe O1ara 1 JIMYHbIe HeMYIIIeCTBEHHbIe ITpaBa. K mepBbIM OTHOCATCS XKU3HB,
30pOBbE, JOCTOMHCTBO JIMYHOCTH, JEJIOBasi PEIyTalys, HEIPUKOCHOBEHHOCTh YAaCTHOH KH3HHU, JIMYHAsI ¥ CEMeliHast TailHa U T. .
Ko BTOpBIM OTHOCSATCS IIPaBO Ha MOJIb30BaHUE CBOMM MMEHEM, TIPaBO aBTOPCTBA U APYTMe HEMMYIIIECTBEHHBIE ITPaBa B COOTBETCTBUM
¢ 3akoHamu 00 OXpaHe TpaB Ha Pe3yJIbTaThl MHTEJUIEKTYaIbHON AesitenbHoCTH (cM.: Poccumiickast rasera. 1995. 8 desp.). UnbivMu
CJIOBaMH, UM — He 0J1aro, a CBSI3aHO C MPaBOM.

8 O HeOTAEIMMOCTH KWM3HHU YETOBEKa OT CAMOTO Ue/oBEKa roBOpHT, B yacTHocTH, B. JI. CyxoBepxuil (cM.: Cyxoeepxuii B. JI.

O pa3BUTUM IpaxkJaHCKO-TIPAaBOBOM OXPaHBI JINUHBIX HEMMYIIECTBEHHBIX MpaB M UHTepecoB rpaxaaH // [IpaBoeenenue. 1972. Ne 3.
C. 30).
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7KuzHb (a TOuHee, ee MpeKpallieHne) B JaHHOM CJTyvae BBICTYIaeT He OObEKTOM aKTUBHBIX JEHUCTBUIA
YeJIoBeKa, a uX 1enblo. JInuHasi mpeArnpuuMIrMBOCTb, U300PETATeTbHOCTh M SHEPTUsI KaK UHIVUBUIY-
aJIbHbIE KQUeCTBA YeJIOBeKa TAaKKe BBICTYIAIOT MPEANOCHUIKON JIIOOBIX OOIIECTBEHHBIX OTHOIICHUM,
a He UX OOBEKTOM.

310pOBbE, KAK U KU3Hb, HEOTAEIUMO OT CaMOI'0 YeJIOBEKA, U B CUJIy STOTO OH B IIPUHLIUIIE HE
MOXET COBEpIIIaTh B OTHOIIEHHH CBOETO 3/I0POBbsI KaKMe-TMO0 aKTUBHBIE JeHCTBUsI. MoryT coBep-
IIAThCS JIUIIb IEUCTBUS, CIIOCOOCTBYIOIIME B KOHEYHOM CUeTe YIy4IIEHHIO WA YXYIIIEHUIO 310PO-
Bbsl. OJJHAKO Takue JIENCTBUS HAIIPABJIEHbl HE HA CaMO 3/I0pPOBbE UYEJIOBEKA, a HA PAa3IMYHOrO pojaa
Onara, ¢ TIOMOIIBIO KOTOPBIX YIy4IIaeTCsl WM YXyAllaeTcs: 310poBbe. Hamprmep, TUIio MOXeT mpu-
oOpecTH NHIIY U 3aKa3aTh MEJULIMHCKUE YCIYTH, YTOOBI MOJIepKaTh CBOE 310pOBbe. B maHHOM city-
yae yKa3aHHbIE JICMCTBUSI HAIIPABJIEHbl HA MPOLYKThl MUTAHMUS, 3aKa3 MEJULIMHCKUX YCIyT U Cylle-
CTBYIOT B paMKax 00513aTe/IbCTB KYIUIU-TIPOJIAKH, BO3ME3IHOTO OKa3aHUs YCIIYT U T. T1.

BuemHocTh, 2 TOUHEE, €€ U3MEHEHHE, TAK)Ke BBICTYIAET 11eJIbI0, 2 He 0OBEKTOM COOTBETCTBYIO-
X OOIIECTBEHHBIX OTHOILIEHUIH. YeTOBeK B JaHHOM CJTydae COBEpIIAeT aKTUBHBIE AEHCTBHS JIUIIb
B OTHOUIEHUH CPEJCTB YXO/A 32 BHEIIHOCTHIO.

Takoe «Omaro», Kak TPYAOCIIOCOOHOCTh, TAKKE HE MOXKET ObITh OOBEKTOM OOIIECTBEHHBIX
OTHOIIIEHUH, TIOCKOJIBKY JIMIO B TPYAOBBIX OTHOILEHUSIX BO3JEHCTBYET HA CPEACTBA IMPOU3BOJCTBA,
a He Ha CBOIO TPY/IOCHOCOOHOCTb.

HeBo3MoxHO mpenicTaButh ceOe akTHBHBIE JEWCTBUS, KOTOPBIE YEJIOBEK MOT Obl COBEPIIUTh
B OTHOIIIEHUM CBOEH HALIMOHAJILHOM MPUHA/JIEKHOCTH, HALIMOHAIBHOTO S3bIKA, 4 TaKXkK€ BEPOUCIIO-
BeAaHusl. MOXXHO MU3MEHUTh yKa3aHHbIE KAaYeCcTBa Y€JI0BEKa, OIHAKO B CIyvae OTCYTCTBHS rocyaap-
CTBEHHOW PErvuCTpaIli TAKUX U3MEHEHHMI COOTBETCTBYIOIIMX OOIIECTBEHHBIX OTHOIIEHUI He OyneT
BooOIIe. B ciyyae ke BHeCEHMsI U3MEHEHHIA B MACTIOPT OTHOCUTENIbHO HAIIMOHAIBHOW TTPUHAIJIECHK-
HOCTHU OOIIECTBEHHbIE OTHOIIEHUSI CKJIAIbIBAIOTCS] B CBSI3M C ACHCTBHUAMM YEJIOBEKA M COOTBETCTBY-
IOILIETO FOCY/IAPCTBEHHOrO OpraHa 1o BHECEHUI0 U3MEHEHU B MacropT, a He ICUCTBUI JIUIIa B OTHO-
HIEHUU CBOEW HAIIMOHAILHOW MTPUHAIJIEKHOCTH.

ABTOpPCTBO Takke HE MOXET BBICTYNaTh B KauecTBe OOBEKTa OOIIECTBEHHBIX OTHOIIEHHUH,
MIOCKOJIBKY OHO HE MOXKET OBITh MepefaHo APYrMM JHiaM. B aBTOPCKMX OTHOIIEHUSIX OOBEKTOM
BBICTYIIA€T TO WJIM MHOE MPOU3BEJECHHUE, a HE (PaKT aBTOPCTBA.

INo Tem xe MpUYMHAM HeJb3s1 OTHOCUTH K YMCITY OOBEKTOB OOIIECTBEHHBIX OTHOIICHHUH Ty WJIH
UHYI0 chepy OOIIECTBEHHBIX OTHOILICHUH, HarpuMep chepy JTUYHOU KU3HU, a TAK:KE MHOroOOpa3Hbie
MPOSIBJICHU ST IPUCYIIEN KaKI0W JIMYHOCTA UHIUBUIYATbHOCTH.

MoOXHO roBOpUTb KaK O HEMATEPUAJIbHBIX SIBJICHUSX O YECTH, JOCTOMHCTBE U JIEJIOBOM peIly-
TaIl|H, TIOCKOJIbKY OHH TPECTABIIAI0T COOOH OMnpenesieHHyI0 OIIEHKY TOTO MJT MHOTO JIAIA B CO3HA-
HUM OKPYXKAIOLIMX WK 3TOro juna. OJHaKo yKa3aHHBIE SIBIEHUS] OTHOCATCS K MHAVBUAYAIU3UPO-
BaHHOMY JIyXOBHOMY, KOTOPOE He HAXOJUT BOIUIOIIEHHS B KAKOH-TTMO0 OO BEKTUBUPOBAHHOM (hopme
Y TI03TOMY HE MOXET BBICTYIaTh OOBEKTOM OOINECTBEHHBIX OTHOImEeHUI®. Kpome Toro, 3akoH He
orpeJessieT KaKux-JImOo 00s3aHHOCTe! B OTHOIIIEHNM Ha3BaHHBIX Omar. 'K P® 3amperaer pacmpo-
CTpaHEHHEe He COOTBETCTBYIOIMX JEUCTBUTEILHOCTY MOPOYAIMX CBEJEHUN O TOM WJIM MHOM JIULIE.
OTH cBeJeHHs Kak orperesaeHHass nHGOpMaIusa 0ObeKTUBUPYIOTCS JIMIIb B MPOIECCe HAPYIIeHUs
yKa3aHHOU 0OSI3aHHOCTU U HE SIBJISIOTCSI OOBbEKTOM OTHOILECHUSsI, CYIIECTBOBABILETO [0 TIPABOHAPY-
IICHHUS.

% Cormacno 11. 2 cr. 1027 T'K P 1o JIOTOBOPY KOMMEPYECKOW KOHLIECCUM MOKET OBITh TiepejaHa e/IoBasi pelyTalsi paBooda-
natens. OfHaKO, HECMOTPS Ha TaKyI0 PEIAKLIMIO YKa3aHHOTO IyHKTa, HeJIb3s1 TOBOPUTb O TOM, YTO OOBEKTOM COOTBETCTBYIOIIETO OTHO-
IIeHUs ABJISAETCS JeNoBast peryTaius. [Ipy koMMep4ecKoi KOHIIECCHH NEPEXOUT MPaBo Ha (PMPMEHHOE HAMEHOBAHHUE, B PE3yJIbTaTe
Yero, KaK MpaBUJIbHO yKa3biBaeT A. A. VIBaHOB, IIPOMCXOAUT PACIPOCTPaHEHHE Ha MOJIb30BATEIS CIOKMBIIEroCs Ha PhIHKE MHEHUS O
npaBoodIIajiaTelie 1 IoJTyJaeTcs COOTBETCTBYIOIAA SKOHOMIYECKas Bbirofa. Cama e ieioBast peryTalyst HSOTTOPKMMA OT TOTO JIMLIA,
KOTOpOE OHa XapakTepusyeT (cM.: I'paxaanckoe nipaso. Y. 2. 4-e u3n. / Ilox pen. A. I1. Cepreesa u 1O. K. Toncroro. M., 2003. C. 736)
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Takum 0Opa3om, B MPaBOBOW JHUTEpaType UMeeT MECTO TeHIEHIMS yNOTpeOsTh MOHSTHE
«0raro» He B Ka4eCTBE BHEIIHEro CyObeKTaM OOIIECTBEHHOTO OTHOIIEHH ST MATepUATbHOTO T HeMa-
TEPUAILHOTO TIPEIMETa, YTO MO3BOJISIET YE€TKO Pa3rpaHM4MBaTh COOTBETCTBYIOIIME MPAaBOOTHOIIIE-
HUS, @ B IIMPOKOM CMBICJIE — KaK BCEro TOTO, YTO YAOBJETBOPSIET OMpeeieHHbIe MOTPeOHOCTH
yesnoeka’’. Tak, H. V1. Mary30B nuiieT: «biara nmogpasaensiorcsi Ha MaTepUualibHble, TyXOBHbIS, STH-
YecKue, MOMUTUYECKUEe, KYJbTYPHBIC U T. [I. VIcuepIibIBaIoIero AeIeH!s 1aTh HeJlb3sl B CUJTY TpoMa/l-
HOT'O Pa3HO00pa3usl Pa3NIMUHbIX OJar U IIEHHOCTE! 10 MX Ha3HAYEeHUIO, POJU, JOCTYITHOCTH U T. 1. B
pouu Grara MOTYT BBICTYTIATh BEIl, IIPEIMETHI, SIBJICHUsI, IEUCTBH S, CBOO0/IA, KYJIbTypa, UIeH, COLIU-
QJIbHBIE MHCTUTYTHI, MPOIYKTHI TyXOBHOTO TBOPUECTBA, PABEHCTBO, 3[J0POBbE, KM3Hb, YECTh, TOCTO-
MHCTBO, HEMTPUKOCHOBEHHOCTb, TPY[, OTABIX, 0Opa30BaHUe, TBOpPUECKAsl JeSTeIbHOCTh, YUacTHe B
Jesax oOIecTBa, B YIPaBJICHUH FOCYJapPCTBOM, BO3MOKHOCTh M30UPATh, ObITh M30PaHHBIM, yUaCTBO-
BaTh B OOIIECTBEHHO-TIOIMTUYECKON KU3HH CTPaHbl, 3aHUMAThCSI TBOPUYECKOH JIeSITeIbHOCTBIO, pa3-
BUBATh CBOU CITIOCOOHOCTH Y TAJIAHTBI» !

OpHako, HECMOTpPsT Ha YETKO C(OPMYJMPOBAHHBIA KPUTEPUI BbIACJIEHUS TOHATUS
«Omara» (onpeneneHHON yeHHOCHIU), B TAKOM IIIMPOKOM CMBICTIE OHO HE MOXKET ObITh YIOTpeOIeHO B
I0pUINIeCKOi Hayke. Ecim toBecTH cuTyaruio 0 abcypia, To B KauecTBe Oar MOTYT ObITh Ha3BaHBI
CTOJIb pa3HOOOpa3HbIe OOBEKTHI, UTO MpoOIeMa ONpee/IeHUsI M pa3rpaHUUCHUsI IPABOBBIX SIBJICHHIN
OyneT cHsATa BooO11e. Tak, B MPaBOOTHOIIEHUSIX COOCTBEHHOCTH OJIarOM MOKHO OyIeT Ha3BaTh M CamMmy
Belllb, U €€ HeMPUKOCHOBEHHOCTh, M CBOOOIY NEWCTBUI COOCTBEHHHMKA B OTHOIIEHUM BEIH, M BCE
Apyrue BOZMOXKHbBIE SIBJICHUSI, TAK WIM MHAUE XapaKTepU3YIOIIe OTHOIIEHHUs] COOCTBEHHOCTH. Bpsin
JIM TaKOW MOAXO0[ OyAeT COCOOCTBOBATH OOJiee YETKOMY YSICHEHHIO CYIITHOCTH CKJIaAbIBAIOIIMXCS 10
TMIOBOJY TOM WJIM MHOM Bely OTHOIIeH!H. [109TOMYy ¢ 1opuanyeckoi TOUKH 3peHus 0osee MPaBUIIbHO
TOBOPUTD O TOM, UTO B KauecTBe OJ1ara Kak 00beKTa COOTBETCTBYIOIIETO OOIIECTBEHHOTO OTHOIIICHHUSI
MOT'YT BBICTYNATh JIMIIb BHEIIHUE JJIs1 CyOBEKTOB OOIIECTBEHHOTO OTHOIIEHHUS TPEIMETh MaTepu-
QJILHOTO U HEMaTepHaIbHOTO MUPA.

Takum 00pa3oM, U3 BCEeX MEPEUNCIICHHBIX SBJICHUH K 0ObEeKTaM OOIIECTBEHHBIX OTHOIICHUI
MOXHO OTHECTH JIMIIIb UM, a TAK)Ke TICEBJJOHUM ', TIOCKOJBKY JIPYTHe «HeMaTepHraibHble Onara» He
BBICTYTIAIOT B OBEIECTBIEHHOM (popMe i B hopMe 0OBEKTUBMPOBAHHOTO TyXoBHOro. K ananorny-
HoMmy BbiBoay mipuni 1. M. Marasunep u C. ®. KeuekbsiH. PaccmarpuBast mpo6iemy nmpaBoOTHO-
IIIEHMsI, OHU OTPUIIAITH 32 HeMaTepUaIbHBIMU OlaraMy 3Ha4e€HHe CaMOCTOSITESIBHOIO 0ObEKTa MpaBa.
Kak nucan . M. Marasunep, 00beKThl IPAaBOOTHOIIEHUS — SIBJIEHHSI BHEIITHETO MUPa, KOTOPBIE KO-
HOMHYECKH XapaKTepu3yloTcs Kak Onara. Hesb3si cuntath 00bEKTOM IpaBa HeMaTeprasibHble Onara:
3TO coAepkaHKe MPABOOTHOIIEHHS MEK/Ly YeJIOBEKOM, TPEOYIOIMM He YMAJSITh €ro HeMaTepualib-
HBle OJ1ara, ¥ 4eJI0BeKOM, OOSI3aHHBIM HE YMAJISITh UX 2.

ITo muenuto C. ®@. KeuekbsiHa, conepxaHue HeMaTepHabHBIX OJar MOXET OBITh PacKpBITO
yepe3 JeHCTBUS YIIPAaBOMOYEHHOTO U OOSI3aHHBIX JIMI 4. ABTOp CIIpaBeAIMBO 0OpaTHI BHUMaHKUE Ha
TOT (paKT, YTO HEMaTepHrasbHbIe Oara, He sIBJISISICh BHEITHUMHU 151 CyObEKTOB OOBEKTaMHU (BEIIaMH,
MPOAYKTaMHU AYXOBHOTO TBOPUYECTBA), MOTYT PACKPBIBATHCS AUlUb Uepe3 me UAU UHble Oelichaust
CYOBEKMOB OMHOULEHUSL.

0 C nosuumii (unocoduu 1 3THUKH 671aro — ATO TO, YTO 3aKJIOYAET B ceOe ONpe/e/IeHHbII MOTOXHUTENbHBIA CMBICH (cM.: PuJto-
co(pckuil SHIMKTONIeMIecKuid cioBaps. M., 1983. C. 55).

& Mamyszoe H. H. Jlvanocts. I1pasa. [lemokparus. Teopernieckue npodnemsl cyosektusHoro npasa. C. 119-121, 239.

72 VIMst 1 ICeBIOHMM CO3IAI0TCS CO3HAHMEM Ue/IOBeKa (JIULIOM, KOTOPOMY ITPEIOCTABICHO NPABO BHIOOPA MIMEHU PEOEHKY, U aBTO-
POM), OOBEKTHBHPYIOTCS ITYTEM PETUCTPALIMH B aKTaX IPaXAaHCKOTO COCTOSIHUS U ITyTeM 0003HAUeHHU 1 IPOU3BEACHH S TEM MIJI HHBIM
nceBOHUMOM. TeM caMbIM OHHM OTHOCATCSI K OOBEKTUBUPOBAHHOMY [yXOBHOMY, KOTOPOE MOKET BBICTYHaTh OOBEKTOM OOIIECTBEH-
HOTO OTHOIIEHUSI.

& Mazazunep A. M. O611as Teopust IpaBa Ha OCHOBE COBETCKOTO 3akoHozatesbeTsa // [IpaBoenenue. 2000. Ne 1. C. 267-268.

" Keuexwvsan C. ®. Vkas. cou. C. 150.
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BeliiensnoxxeHHoe MO3BOJISAET C/AeNaTh NMpeIBapUTEIbHBINA BBIBOA. JIUOo auuHbvle Heumyue-
CMEEHHbIE OMHOWEHUSL 0ZPAHUMUBAIOMCS. OMHOWEHUAMU NO NOBOOY MAKUX Ondz, KAK UMSL U NCes-
OOHUM, NOCKOAbKY MUYHBIX HEUMYULECTNBEHHBIX OMHOULEHULL NO NOBOOY OPYeUX «HEeMAMEPUANbHBIX
Onaz» cyuecmeosams He Modjicent, AUOO CYULeCmeyron maxKue AuUHble HeUMYULeCmeeHHble OMmHoule-
HUSl, 8 KOMOPbIX 8000ULe OMCYMcmeyem 00seKn KaK 6HeulHee N0 OMHOUEHUIO K CYOBEKMAM HeMd-
mepuanvHoe 61az0.

JI1st IONTBEPXKACHUSI STOrO0 BBIBOJA HEOOXOIMMO PACCMOTPETh COfiepKaHUe JTMUHBIX HeUMY-
HIECTBEHHBIX OTHOIIICHUT.
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1.3. Coep:xaHue JHYHBIX HEUMYIECTBEHHBIX OTHOIIIE HAMN

B nm1060M 00IIIECTBEHHOM OTHOIIEHWH TaK WM MHAYe MPUCYTCTBYET YeIOBeUYecKas JesiTelb-
HOocTh. Ponb mocnenneil B 0OIIECTBEHHOM OTHOIIEHHM MOXET NMOHUMATHCS MO-pa3HOMY, HO OHa
HUKeM U HUK020a He UCKAOUANACL U3 NOHSIMUSL 00uecmeeHHo20 omHouwenus . Hammaue yenoeue-
CKOH JIeSITeIbHOCTH SIBJISIETCS] OCHOBHBIM KPHUTEPHEM, OTJIMUYAIONIIM OOIIECTBEHHbIE OTHOILICHUS OT
APYTuX cBs3ei B oOmecTBe. B psie o01ecTBeHHBIX OTHOIIEHUI Ha ONpeIeIeHHOM CTa i1 UX CyIIle-
CTBOBaHMS aKTMBHOTO TOBEJICHUS MOXeT U He ObiTh. Kak o6ocHoBanHO oTMevaet B. JI. Crecapes,
OOIIECTBEHHOE OTHOIIIEHHE Kak (hopMa B3aUMOCBSI3M CYOBEKTOB MMEET CBOMM COAEPKaHMEM BO3-
MOXHOCTb JICATEJIBHOCTHY JIMOO peasn3alrio JAHHON BOZMOXHOCTU — camy JiesiTeIbHOCTh 'S, Harpu-
Mep, Takasi CUTyalisl IMEEeT MECTO B 00s13aTeIbCTBEHHBIX OTHOIIEHHSIX TPH OTCPOYKE UCTIOJTHEHUS,
KOTJa HU YIIPAaBOMOYEHHOE, HU OOsI3aHHOE JIUIO KaKUX-IMO0 JIelcTBUi He coBepiaoT. OIHaKo He
ObIBaeT TaKUX OOIIECTBEHHBIX OTHOIIIEHWI, B KOTOPBIX 8000Ue He CYUleCmeyem u He MOdjicent Cyuie-
CMB08aAMb KAK020-MOO AKMUBHO20 NOBEOEHUSL UX YHACHHUKOS.

Ilaccusroe nogederue camo TIo cede He MOKET COCTaBJIAThH COfIEpKaHUe OOIIECTBEHHOTO OTHO-
IIEHM I, TIOCKOJIBKY TIPU O€3[eCTBUH JIMIIO BOOOIIE HE BCTYMAeT B KaKKe-JIMOO CBSI3M C OKPYKalo-
M.

CnenaHHbIN BBIBOJI HA B KOEW Mepe He MPOTHUBOPEYUT IOPUIMUECKON CUTYAIIU 00s13aTeIbCTBA
C OTPHIIATEIbHBIM COMIepKaHreM (HalpuMep, 10 BO3JEpKaHHMIO OT KOHKYPEHIIUH), Tie Oe3eiCTRIe,
HECOMHEHHO, BBICTYIIAeT KaK aKT roBejieHusl. [Ieso B ToM, 4TO B CHITY 3aKJIIOYEHHS I0TOBOPA, TOPOK-
JAI0IIEro 00s3aTeIbCTBO C OTPHUIIATEILHBIM COEpKaHUEeM, He BO3HUKAET KaKOro-To 0co0oro ooime-
CTBEHHOTO OTHOIIIEHUSI, B KOTOPOM UMeeT MecTo Oe3zieiicTBie. B TaHHOM citydae 3To 00s13aTesIbCTBO
JIMIIb HaJlaraeT JONOJHUTENbHBIE (TI0 CPAaBHEHUIO C 3aKOHOM) OTPaHUYEHUsI Ha OIpeJeJICHHbIE JIeil-
CTBUS1, KOTOPbIE OTMOCPEAYIOTCSI COOTBETCTBYIOIIUM OOIIECTBEHHBIM OTHOILICHUEM, CYIIECTBYIOIIMM
0 3aKJII0YeHus1 JoroBopa. Hanpumep, mpy mpaBoBOM peryiMpoBaHUM OTHOIIEHUH COOCTBEHHOCTH,
I7ie JIMLIO COBEpIIAeT aKTUBHBIE IEVCTBUS B OTHOIIIEHUH BEIllW, MPAaBO COOCTBEHHOCTU OTPaHUUYEHO
3anpeTamMu, YCTaHOBJIICHHBIMH 3aKOHOM. Kpome ycTaHOBJIEHHBIX B 3aKOHE 3alpeTOB COOCTBEHHHUK
MOXET HaJIOXKUTh Ha ceOs IOTIOHUTEIbHBIE OT PAHIUEHH I ITyTeM BCTYTUIEHHSI B 00513aTeJIbCTBO, HaJla-
raioiee Ha Hero oOsI3aHHOCTH He COBEpPIIATh KaKMUX-JIMOO AEHCTBHI B OTHOIIIEHUH CBOeH Bery. [1pu
9TOM KaKHX-TO OCOOBIX OOITIECTBEHHBIX OTHOIIICHUM, B KOTOPBIX UMeeT MeCTo Oe3/ieiicTBIe, He BO3-
HUKaeT. [IpocTo HanmaraioTcs JIOMONMHUTENIbHBIE OTPAaHUYEHUSI B PAMKaX YK€ CYIIECTBYIOIIMX OTHO-
IIeHniA coOCTBEHHOCTH. Jla, NeNCTBUTENILHO, O30ECTBUE MOXKHO CUMTATh aKTOM MOBEJICHHUsI, KOTAa
JIMIIO CO3HATEJILHO HE COBEPIIAET KaKMX-MOO AEHCTBHIA, XOTS UMEET BO3MOKHOCTb UX COBEPIINTD.
OnHaKo B TOW CUTYAIMU aKT MMOBEICHUS B BUJIE O€3/IEUCTBUSI OCTAETCS JIMIIb B COZHAHMM YeIOBEKa
Y HEe MOXET BOCIIPUHUMATHCS OKPYXaOIMUMK. VIMEHHO I03TOMY Oe3/1efCTBYIONINE 10 OTHOIICHUIO
APYT K JIPYTY JIMIIA HE BCTYNAIOT B KAKKME-TO 0COObIe OOLIECTBEHHbIE OTHOIICHHS, CBSI3aHHBIE C 3TUM
0e31eriCTBUEM.

[Tpu sTOM conepxkaHue OOIIECTBEHHOTO OTHOIIEHUsI He MOXET 3aKJII0YaThCsl TOJIHKO B TAKOM
aKTMBHOM TOBEJIEHUH, KOIJla YIIPABOMOYEHHOE JIMLIO JIAeT IPYyroMy JIMIly pa3pellieHHe Ha COBEp-
IIIEHKE OTPe/IeICHHBIX ACHCTBHIA, HAIPUMEp pa3pelleHre Ha UCTIONb30BaHUE CBOETO N300paXKEeHHUS.

75 Txauenxo FO. I'. Metoonorndeckue BOIPOCH Teopuu npaBooTHommeHust. M., 1980. C. 80; I'pesyos FO. H. TIpodreMs! Teopun
npaBoBoro otHomenus. JI., 1981. C. 11; Manwvyes I'. B. ColprasiicTIHYecKoe IPaBo ¥ CBOOO/A JIMYHOCTH (TEOPETHIECKHE BOMPOCEHL).
M., 1968. C.91; IIpomacos B. H. MecTo 1 poib CyOBEKTHBHOTO IpaBa B IPaBOBOM OTHOIIEHNH C TOUKH 3peHHsI CUCTEMHOTO rozxona //
dunocodekue npodieMs! cyobeKTHBHOTO npaa. SIpocnasis, 1990. C. 15; Hoggpe O. C., Llapzopoockuii M. /. Boripocsl Teopun
mpasa. M., 1961. C. 215-216; Aeuu JI. C. I1pobnemMbl IpaBOBOTO PETyIUPOBAHMS COBETCKHUX OOIIecTBeHHBIX oTHomeHui. C. 73;
Caecapes B. JI. O6BbeKT 1 pe3yibTar rpaxaanckoro npasonapymrenus. Tomck, 1980.C. 19; Hukugbopos b. C. OOBEKT NMpecTyIUIeHHsL.
M., 1960. C. 64, u np.

7 Ticauenxo FO. T'. Vxas. cou. C. 80.
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[ToBeneHue cTOPOHBI OOIIECTBEHHOTO OTHOINIEHHS B BUJIE pa3pellieHrs] COBEPIIIEHHS OIpeae/IeHHbIX
IEVCTBHIA IOSIBIISIETCS JIUIIb 8 Pe3yAbame npago8ozo Peynuposarisi 3moz0 OMHOUWEHUS NYMeM 88e-
O€eHUsL COOMBEMCMBYIoWe20 npagosozo 3anpema. Ecny Takoro 3arnpera HEeT, HEBO3MOXHA U Bblaua
paspelteHus Ha JeUCTBUS, KOTOPBIE I03BOJIEHBI 0€3 BCSIKUX OrPaHUYCHUM.

ConepxaHue OOIIECTBEHHOTO OTHOINEHUSI HE MOXKET TaKXke 3aKJI0uaThCsl TONBKO B TAKOM
AKTUBHOM TOBE/IEHUH, KOTJJa YITPAaBOMOYEHHOE JIMIIO MPEIbSIBIISET K 0OSI3aHHOMY JIMITY TpeOOBaHMe
coOmoaaTh orpeeneHHsI 3arpet. [ToBenenrne cTopoHbl OOIIECTBEHHOTO OTHOIIEHHS B BUJIE Tpe-
OOBaHUs ONPEICNICHHOTO MOBE/IEHUsI OT JIPYTOl CTOPOHBI TaKke MOSBIISAETCS JIMIIb 6 pe3yavimane
npaeosozo pezyauposarusi. B yactHocty, TpeOGOBaHKME HE COBEPIIATH OMpeNeeHHbIX ISHCTBUN BO3-
HUKAeT B pe3yJbTaTe BBEICHHUsI COOTBETCTBYIOIIETO MPABOBOro 3arpeTa. [loka o01mecTBeHHOe OTHO-
IIIEHKEe He YPEeryJIMpOBaHO MPABOM, HH OJIHA U3 €0 CTOPOH HE MOKET TPeOOBaTh OT IPyroil CTOPOHBI
COOMOAEHNS TaKoro 3ampeTa. Takum o0pa3oM, .1H000e 00uecmeeHHoe OMHOueHUe NPeonoadzaem
Kakoe-aubo aKkmugHoe nosedeHue Xoms 0bl 00H020 U3 €20 YUACMHUKO8, He CBO0UMOe K 0aue OpYy2oMy
AULY PA3peUteHUst Ha cO8eputeHIe ONPeOeneHHbIX OelCmEULl Aubo mpedosaHuro cOON00eHUs: onpede-
NEHH020 3anpema.

B cuny aToro He ObIBaeT U MPABOOTHOIIIEHHIA, B KOTOPBIX HA YIIPABOMOYEHHOE, HU 00s3aHHOE
JIMIIO HE COBEPIIAIT KAKUX-TMOO aKTUBHBIX JNEWCTBUM, M, COOTBETCTBEHHO, CYIIECTBYIOIIUX B UX
paMKax Tak Ha3bIBAEMBIX «HETaTUBHBIX» CYOBEKTUBHBIX ITPaB, COACPKAHUE KOTOPBIX CBOAUTCS JIUIIIh
K TpeOOBaHUIO COONIOIEHN ST OOsI3aHHBIM JIMIIOM OTpe/ie/ieHHOro 3arpeTta. Ha 3To oOpariani BHUMa-
Hue O. C. Nodde u M. [1. lllaproponckuii. [1o ux MHeHuU10, MPaBOOTHOIIIEHUH, T/1€ HU OJHA U3 CTOPOH
HE OCYIIECTBJISIET AKTUBHBIX ICHCTBUI, B Ipupoze He ObiBaeT’’. [IpaBoBOE OTHOIIIEHHE UMEET MECTO
TOJIBKO B TOM CJIy4ae, €CJIv ero CyObeKThl aKTUBHO AeHCcTBYIOT 8. [109TOMY HEBO3MOKHO COTTIACUTHCS
¢ A. B. HayMOBBIM, KOTOPBII PU3HAET CYIIECTBOBAHKE «OOIIECTBEHHBIX OTHOLIEHHUI 10 N0600Y 603-
Oeparcanusl AL OT COBEPIICHUS MPECTYIUICHHU s BCJIEICTBHE YTOJIOBHO-ITPABOBOTO 3arpeTa» .

O CyIlecTBOBaHUN «HETaTUBHBIX» CYOBEKTUBHBIX TTPAB MOXHO FOBOPHUTS JIUIIIH B TOM CJTydae,
€CJIM TIOHUMATh TIPABOOTHOIIEHNE UCKITIOUUTENIHBHO KaK C8513b NPasa U 0Os13aHHOCMU, a He KaK 00uje-
CMBEeHHOe OmHouteHUe, ypezyaruposarroe Hopmoii npasa . Kak ykaswsiBaer H. JI. Eropos, ciop mexay
CTOPOHHUKAMHU JIByX KOHIICTIIIUI MOHATHS NMPABOOTHOIICHUS CBOIUTCS K TOMY, KaK OCYIIECTBIIs-
eTCs CBSI3b MEX/y YIaCTHUKAMU IMPABOOTHOIICHHU S — Yepe3 UX CyObEeKTUBHBIC TTPaBa U 00S3aHHOCTU
WM K€ TIOCPEICTBOM B3aMMOOOYCIIOBJIEHHOTO STUMH MPaBaMH U 00SI3aHHOCTSIMU TIOBEJICHUsI CYOb-
eKTOB MpaBooTHOIIeHUI . [IpuMeHUTeTbHO K TMYHBIM HEUMYITIECTBEHHBIM ITPABOOTHOIIICHUSIM yKa-
3aHHBI BOMPOC MOXHO MOCTaBUTD CIEAYIONMM 0Opa3oM. Eciu nmoHumaTh moj mpaBoOTHOIIEHUEM
WCKJTIOUMTEIbHO CBSI3b TpaBa U OO0SI3aHHOCTU, TO MPABOOTHOIIEHUE, B YaCTHOCTH YECTU U JOCTO-
MHCTBA, MOXHO C(POPMYJIUPOBATh KaK OOS3aHHOCTh BO3/IEPKUBATHCS OT TOCATATeNIbCTB HA YECTh U
JOCTOMHCTBO M KaK IMPaBo TpeOOBaTh UCIIOHEHUS 3TOW 00s13aHHOCTU. Eciu ke MoHUMaTh IpaBooT-
HOIIIEHWE KaK OOILIECTBEHHOE OTHOIIIEHUE, YPErylIMpoBaHHOE HOPMOM TMpaBa, TO TAKOE MPABOOTHO-
IIIeHUe B MPUHIIUTIE CYIIECTBOBATH HE MOXKET, KaK He MOXKeT ObITh OOIIECTBEHHOTO OTHOIIICHUS, T/Ie
HU OfIHA U3 CTOPOH HE COBEPIIAET HUKAKUX AaKTUBHBIX JIECTBU.

B nanHOM criope cneyeT nprcoeMHUTHCS K TOUKE 3pEHUs TeX aBTOPOB, KOTOPbIE TOJIAaraior,
YTO MPABOOTHOIIEHHUE, KaK U J000e 00IIECTBEHHOE OTHOIIIEHUE, TPECTABISET COO0M CBS3b, CKJIa-
ABIBAIOIIYIOCS B pe3y/IbTaTe B3aUMOJEHUCTBIS MEXIy JIIOAbMU. B3aumoneicTBoBath ke JIIOAN MOTYT,
TOJILKO COBEpIIiasi OIpee/icHHbIe JAeUCTBUsA, akThl moBeaeHus®!. K. Mapkc mucai, 4rto mpaBOBbIe
OTHOITIEHUSI He MOTYT OBITh MOHATH HA W3 CaMMX ceOsl, HU U3 TaK Ha3bIBAEMOT'0 OOIIEro pa3BUTHS

K Hogpgbe O. C., Llapeopoockuti M. [{. Bonpocsl Teopun nipaa. C. 215-216.

8 Manvues I'. B. Colmauctideckoe npaso ¥ CBOOOA IMYHOCTH (TeopeTndeckue Borpockl). C. 91.

» Haymos A. B. TlpuMeHeHHe yroJoBHO-IIPaBOBBIX HOpM. Bonrorpaz, 1973. C. 18.

80 Ezopos H. /]. IloHATHE NMYLIECTBEHHOTO IpaBooTHoIeHus // BectH. Jlenunrp. yH-Ta. Boi. 4. 1980. Ne 23. C. 59.

81 FEzopos H. /. IloHATHE MMYILIECTBEHHOTO NpaBooTHOLEH! // BectH. Jlenunrp. yH-Ta. Boimn. 4. 1980. Ne 23. C. 59.
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YeJIOBEUEeCKOro JIyXa, YTO OHU KOPEHSTCS B MaTepPUAIbHBIX KU3HEHHBIX OTHOMIEeHUsX %2. CrenoBa-
TEJILHO, KaK He MOXET ObITh OOIECTBEHHOTO OTHOIIIEHUS, B KOTOPOM 00€ CTOPOHBI O€37IeHCTBYIOT,
TaK HE MOXKeET OBbITh U COOTBETCTBYIOIIETO MPABOOTHOIIEHHSI, & TAKXKE CYIIIECTBYIONIETO B €T0 paMKax
«HETaTMBHOT0» CyOBbEKTUBHOTO MpaBa. [ OBOPUTH O CyObEKTUBHOM ITPaBE MOKHO TOJIBKO TOT/IA, KOT/Ia
XapakTep UHTepeca MPeArosaracT COBEpIISHNE B IIENSIX ero yAOBJIETBOPEHHU I KAKMX-TMOO0 aKTUBHBIX
AENCTBUIA MO0 HOCUTENIEM MHTEpeca, MO0 IpyruMH JIMIaMu. B 3TOM ciydae Mexay HOCHTENeM
MHTEpeca U STUMHU JIMLIAMH CKJIaJbIBAeTCsl OOIIECTBEHHOE OTHOIIEHUE, TIPU MIPAaBOBOM PEryJIMpOBa-
HUM BBICTyMamomiee B (hopMe MPaBOOTHOIIEHHs], B paMKaxX KOTOPOTO M CYIIECTBYeT CyOBbEKTUBHOE
IpaBo.

[TockomnbKy B JIEMCTBYIOLIEM IPakIAHCKOM 3aKOHOJATENILCTBE MOHSATHE JIMYHOTO HEUMYIIe-
CTBEHHOI'0 I1paBa OTCYTCTBYET, OIpeIeJICHNE TEX WU MHBIX ITPAB B KAUECTBE JINYHbIX HEUMYIIIECTBEH-
HBIX TIPOU3BOIUTCS] UCKIIIOYUTETIFHO B JOKTPUHAJIBHOM IutaHe. YTOOBI chenaTh BHIBOI O MPUPOMIE
JIMYHBIX HEMMYILECTBEHHbIX OTHOIIEHUI U MHTEPECOB, JIEKAIMX B UX OCHOBE, MIPOBEAEM aHAIU3
KOHCTPYHUPYEMBIX B JIMTEPATYpE JIMUHBIX HEMMYIIECTBEHHBIX IIPAB C LIEJIbIO BBIICHUTh, KaKUe ke
OOIIECTBEHHbIE OTHOIIEHUSI T€ WJIM MHBIE aBTOPBI CUMTAIOT OTMIOCPEIOBAHHBIMUA COOTBETCTBYIOIIMMU
JIMYHBIMU HEMMYIIECTBEHHBIMU IIPaBaMH U COOTBETCTBYIOT JIM 3TH OTHOIIEHUS YKa3aHHOMY KpUTe-
PUIO — 0053GMENbHOMY HAAMUUIO 8 UX PAMKAX AKMUBHO20 NOBEOEHUS, HE CBOOUMO20 K MPeOOBAHUIO
COONIO0EHUSL MO20 U UHOZ0 3anpema, a MAaKdice K paspeuteHuto Ha cO8eputeHue onpeoeseHHbIX Oeli-
cmeui.

B Hacrostuit MmomeHT B Poccuiickoit ®enepauyu eiictByeT MexayHapOIHbIN NAaKT O rpax-
JAaHCKMX W MOJUTHUYECKHX MpaBax®’, KOTOPbIM MPOBO3IJIAIIAETCS, B YACTHOCTH, NPABo HA JHCu3Hb. B
cT. 6 ykazanHoro [lakTa ycTaHOBJIEHO, YTO HUKTO HE MOKET OBITh IIPOU3BOJILHO JIMIIIEH KU3HHU.

B paszButue ykazannoit HopMmsl cT. 20 Konctutynuu PO npenycmarpuBaer, 4To Kax/Iblidi UMEeT
1paBo Ha ku3Hb. CMepTHAs Ka3Hb BIPE/b 0 €€ OTMEHbI MOKET YCTaHABIMBAThCS (heiepaIbHbIM
3aKOHOM B KaueCTBE HMCKJIOUMTENBLHOW Mephl HaKa3aHUsl 32 0CO00 TSKKUE MPECTYIICHHS MPOTHB
JKU3HU TIPH MIPEOCTABICHNH OOBHHSEMOMY IpaBa Ha PacCCMOTPEHHUE €ro Jejia CYIOM C y4acTheMm
MIPUCSTKHBIX 3aceAaTesIei.

[IpaBo Ha %U3Hb B yKa3aHHOM CMBICJIE TPAJULIMOHHO pacCMaTpUBAETCS B paMKax HayKU KOH-
CTUTYLIMOHHOTO mpaBad*. OgHaKo B MocjeaHee BpeMsi UMEIOTCS MOIMBITKM OOOCHOBATh I'pakaH-
CKO-TIPaBOBYIO MPUPOAY CYOBEKTUBHOTO TpaBa Ha kKU3HBS.

OnHUM 13 CTOPOHHMKOB CYIIECTBOBAHUSI IIPABa Ha JKU3Hb KaK CYOBEKTUBHOIO TPaKIAaHCKOTO
npasa BeicTyniaeT M. H. Manienna. [1o ee MHEHHMIO, IPaBO Ha )KU3Hb CKJIAABIBAETCS U3 IIPABOMOYHNS HA
COXpaHEHHE KU3HU (MHIMBUAYaJIbHOCTH) U MPAaBOMOYMS Ha pacriopsikeHue ku3Hblo. [IpaBomoune
Ha COXPaHEeHUe XHU3HU (MHIUBUYaIbHOCTH) MTPOSIBIISETCS B BO3MOXKHOCTH CAaMOCTOSITENIbHO pellaTh
BOIPOCH (J1aBaTh WX HE JaBaTh corjiacke) 00 M3MEHEHUH 11071, O TIepeca ke UCKYCCTBEHHBIX Opra-
HOB U TKaHeil. [IpaBomMoure Ha pacropsiKEHHe KU3HBI0 COCTOMT B BO3MOKHOCTH TOZIBEPraTh ceos
3HAUUTEILBHOMY PUCKY (HamprMep, MPOBEJCHUE OMACHOTO OMbITa Ha 37I0POBOM YesIOBEKe — J00po-
BOJIbLIE) M BO3MOXKHOCTH PELIMTh BONPOC O MPEKPAILEHUN KU3HU (B TOM YHCIIE MTyTEM aKTUBHOW U
MacCUBHOM 3BTaHa3MM ). OOBEKTOM JIMIHOTO HEMMYIIECTBEHHOTO TPakKIaHCKOTO MpaBa Ha KU3Hb,
o mueauio M. H. Maniennoii, gBiisgercs )XU3Hb Kak BeICIIee 01aro, BOZHUKAIOIIEE C MOMEHTA OTIE-

82 Mapxc K. K xputnke nomurudeckoid skonomun // Mapke K., Durensc ®. Cou. 2-e u3a. T. 13. C. 6.

83 MeXayHapOIHbIN MaKT O IPakJaHCKUX U TOJMTHYECKUX mpaBax oT 19 mekadps 1966 r. // JleficTBylolee MeXIyHApOTHOES
npaso: B3 1. T. 2. M., 1996.

8 Cm., Harp.: Koznoea E. H., Kymagpun O. E. KorctutryuuonHoe npaso Poccuu. M., 1995. C. 198.

8 Cm., Hanp.: Kpacasuuxosa JI. O. IloHATHe U cucTeMa JUYHBIX HEUMYILIECTBEHHBIX IpaB rpaxJaH ((pU3UYECKUX JIULI) B TPaxK-
naHckoM nipaBe Poccuiickoit ®eneparnmu; Maneurna M. H. 1) 3ammra TMYHBIX HEUMYIIECTBEHHBIX TIPaB COBETCKUX rpaxaad. M., 1991;
2) O mpase Ha xu3Hb // CoBeTcKkoe rocynapcTso 1 mpaso. 1992. Ne 2;3) JIudHble HeUMYIIECTBEHHBIE IIpaBa IpaxaaH (IIOHATHE, OCY-
IIeCTBIICHNE, 3aIuTa);4) JIndHbIe HenMyIeCTBEHHbIE ITpaBa rpakJaH: MOHITHE, OCYIECTBICHHE, 3aIlnTa.

8 Maneuna M. H. Jinanbie HeHMYILEeCTBEHHbIe IIpaBa IpaxaaH (IOHATHE, OcyllecTBIeHue, 3auuTa). C. 20-21.
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JIEHU S KM3HECTIOCOOHOTo pedeHKa OT OpraHu3Ma MaTepy U MPOIOJIKaIoIIeecs: B TeueHue (PyHKIHO-
HUPOBaHMS TOJIOBHOTO Mo3ra®’.

CymiecTBoBaHME TMpaBa Ha JKU3Hb B T'PaXJAHCKO-TIPABOBOM CMBICTIE MPU3HAET TaKKe
JI. O. Kpacapumkosa. Cornamiasicb ¢ TeM, 4TO TPaBO Ha XHU3Hb BKJIOYAaeT B ce0s BO3BMOXHOCTb
PEIIUTh BOMPOC O MPEKPAIEHUH KU3HHU MyTeM MAaCCUBHOM SBTAHA3WH, OHA CPEIU BO3MOXKHOCTEH,
MIPEIOC-TaBIEHHBIX CYOBEKTY JITYHOTO HEMMYITIECTBEHHOTO TpaBa Ha KU3Hb, HA-3bIBAET TaKKe Tpa-
BOMOUMS KEHIIIMHB Ha UCKYCCTBEHHOE OIUIOAOTBOPEHME M MMIUIAHTALIMIO SMOPUOHA, a Takke Ha
WCKYCCTBEHHOE TTpephIBaHre OEPeMEHHOCTH W CTePIITU3AIHIO S,

XapakTepu3ysi IPaBO Ha KU3Hb C TaK HA3bIBAEMON HETaTUBHOM CTOPOHBI — B YacTH TpedoBa-
HUS OTIpeIeJIEHHOTO MoBeIeHHsI OT 00s13aHHBIX JnIl, — JI. O. KpacaBunkoBa roBOpUT 0 BO3JIEP:KaHUM
BCEX OKPYKAIOIIMX JIUI] OT ISHCTBUH, CIIOCOOHBIX HAPYILIUTH IPABO YIIPABOMOUEHHOTO Jmia®. AHa-
JIOTMYHOM no3uluu npuaepxuBaercs u M. H. Manenna®.

TpyaHo, Ha HaIl B3IJISI, COITIACUTHCS C TIPUBEICHHBIMUA TOUKAMH 3PEHUS O CYIIeCTBOBAHUM
yKa3aHHbIX IPAaBOMOYMI B paMKax aOCOIIOTHOTO MpaBa Ha KU3Hb. Tak, caMoO Ha3BaHUE MIEPBOro yKa-
3anHoro M. H. MasnenHoii mpaBoMo4Ms — IPaBOMOYHMSI HA COXPAHEHHE KU3HU (MHAUBUIYAJIbHOCTH),
MIPOSIBJISTIONIETOCS] B BO3MOKHOCTH CAMOCTOSITENIBHO PeliaTh BOIPOCH 00 M3MEHEHHH T10J1a, a TAKXKe O
riepecajike NCKYCCTBEHHBIX OPraHOB U TKaHEW, CBUJIETENILCTBYET O TOM, YTO aBTOP MOAMEHSIET MOHSI-
THE XKM3HU MOHSATHEM UHINBUIYAIbHOCTH. Mexay TeM J1o0oe MpaBoOMOUHe MpaBa Ha )KU3Hb JIOTIKHO
o0ecneunBaTh COXPaHeHUe U AUUEHUe HCU3HIL, THaYe 0003HAUSHHE PacCMaTPUBAEMOTrO MPaBa Kak
MpaBa Ha KU3Hb TepsieT BCsAkui cMbIc. C 3TOl TOuKH 3peHust HeoOocHoBaHHa ro3utus u JI. O. Kpa-
CaBYMKOBOM, MMOCKOJIbKY HETIOHSTHO, KaK CBSI3aHBI C OJIAarOM JKU3HHM CyOBEKTa MpaBa Ha3BaHHbIE €10
MIPaBOMOYM S JKEHIIMHBI HA UCKYCCTBEHHOE OIJIONOTBOPEHHE M MMIUIAHTALMIO SMOPUOHA, a TaKKe
Ha UCKYCCTBEHHOE MpepbIBaHUe OEpeMEHHOCTH U cTeprin3anuio’’. B 1aHHOM ciydae peub UIeT o
KU3HU peOeHKa, a He O )KU3HM XKEHITMHBI KaK CyObeKTa pacCMaTprBaeMOro Ipasa.

[IpaBooTHOIIIEHMS, B paMKaX KOTOPBIX BO3MOKHA aKTUBHASI 9BTaHA3MSI, SIBJISIOTCS HE aOCOMIOT-
HBIMU, & OMHOCUMENbHBIMU, TIOCKOJIBKY UMEET MECTO TPeOOBAHUE aKMUHO20 No8edeHUs: OT 00sI3aH-
HOTO JIUIA TI0 COBEPIIEHHIO AEHCTBHIA, MPUBOAAIIMX K cMepTU. CyIeCTBOBAHUE TAKOTO TPeOOBAHUS
B paMKax aOCOMIOTHBIX MPABOOTHOIIEHHUI HE MPE/ICTABIISIETCS BO3MOXKHBIM. B paMkax abcomoTHOTO
MPABOOTHOIIIEHHS] MOKET CyIIECTBOBATH IPABO JIMIIA TPEOOBATh OT BCEX OKPYKAIOIIUX JIUI] HE TIpe-
MSATCTBOBATh €My B COBEPILICHUH JNEWCTBUH MO PACHOPSIKEHUIO JKU3HBIO, BKJIIOYAsl CAMOYOHUICTBO.
OpnHako IerCTBYyIOIIee 3aKOHOIATENTLCTBO HE MTPeIyCMaTPUBAET CYIIECTBOBAHUS TAKOTO MPaBa, 1a U
BPSIJL JIU 3TO 11EJIECO00PA3HO M0 STUYECKUM U PETUTHO3HBIM COOOPaKEHHSIM.

OCHOBHO¥ € He/IOCTaTOK MO3UIIMH, TI0 KOTOPOH B paMKax IpaBa Ha KU3Hb CYIECTBYIOT HEKUE
TMIOJIOXKUTETbHBIE TPABOMOYMS, COCTOUT B TOM, UYTO XXM3Hb KaK HEOTAEIMMOE OT yesloBeKa OJaro
peanmsyercsi BO BceX OOIIECTBEHHBIX OTHOIICHUSIX, YYACTHUKOM KOTOPBIX CTAHOBHUTCS yesnoBek. He
CYILIECTBYET KaKOro-M00 0co00ro abCOMOTHOrO OOIIECTBEHHOTO OTHOINEHHUS, B paMKaxX KOTOPOTO
YeJIOBeK COBepIasl Obl AKTUBHBIE ICWCTBUSI, HATIPABJICHHBIE HA €ro )KU3Hb.

87 Maneuna M. H. Juunsie HEMMYILECTBEHHBIE [TpaBa rpaxJaH (MOHsTUE, ocyliecTBiaeHue, 3amuTa). C. 20. — JKusHb B kauecTBe
JINYHOTO HEMMYILECTBEHHOTO (HEeMaTepHalbHOro) Orara MpU3HaeT TofaBIsioniee OOMBIIMHCTBO YUeHbIX, B YACTHOCTH, U T€, KTO He
(opmympyet npaBo Ha KU3Hb KaK TNYHOE HEMMYIIECTBEHHOE TpaskJaHcKoe rpaBo (Kpacasuukoea JI. O. TloHsATHE ¥ cHCTEMA JIMYHBIX
HEMMYIIIECTBEHHBIX MPaB rpask1aH ((pI3HMYECKUX JIUII) B rpakaaHcKoM mpase Poccuiickoit ®eneparmm. C. 80-84; I'paxgaHckoe mpago.
Y. 1/Ots. pexn. 1. ®. Mukonenko, I1. E. Opnosckuii. C. 136 (aBTop raBsl — M. M. ArapkoB); Apouweriko K. b. Yka3. cou. C. 11 u ap.).

88 Kpacasuuxoea JI. O. Yka3s. cou. C. 80-84.

89 Kpacasuurosa JI. O. Yxa3. cou. 79. — He Bce aBTOpbI €AMHOAYIIHB B 0003HAYEHNH MpaBa TpeOGOBaTh BO3AEPKAHUS OT TIOCH-
raTebCTBa Ha KHM3Hb Kak MpaBa Ha xusHb. B. JI. CriecapeB roBOpUT B JaHHOM CIIydae O «IpaBe Ha HEIPUKOCHOBEHHOCTDb JIMYHO-
ctu» (Cnecapes B. JI. Ykaz. cou. C. 131-132); O «mpaBe Ha (pU3HYECKyI0 HEMPUKOCHOBEHHOCTb» (CM.: Pomosckas 3. I1. Ykas. cod.
C. 6).

%0 Takoii BEIBO MOKHO cae/aTh 13 cos M. H. MasienHoii 0 Tom, uTo B Clydae NpUIVHEHNs] CMEPTH HapyIIaeTcs IPaBo Ha KU3Hb
(cMm.: Maneuna M. H. JInunble HeMMYIIECTBEHHBIE [TpaBa PaXJjaH: NOHATUE, OCyllecTBIeHue, 3ammra. C. 74).

1 M. H. Masiena, pusHaBast camo CyIeCTBOBAHHE YKa3aHHBIX IIPABOMOUHIA, 0GOCHOBAHHO TOBOPHT O TOM, YTO OHH HE MOTYT
OXBaThIBaTbCs COIEPAKAaHNEM TpaBa Ha k13Hb (cM.: Tam xke. C. 62).
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ITUM U 00BACHACTCS] HEYIAUHOCTh TPEIIPUHATHIX B JIMTEPATYPE TMOMBITOK c(hOPMYIIMPOBATH
JIMYHOE HEMMYILECTBEHHOE MPABO JIMIIA Ha KU3Hb, CYIIECTBYIOIIEE B paMKax aOCOMIOTHOTO MPaBo-
OTHOILICHUSI.

B pamkax npaBa Ha xu3Hb T. B. JIpoOsITiIeBCcKast KOHCTPyHpPYeT ITPaBO Ha JOCTOWHOE YesloBeYe-
CKOE CyIIeCTBOBaHUE, KOTOPOE JOJIKHO OBITh FAPAaHTHPOBAHO FOCYIAPCTBOM C YYETOM IMPOKUTOUHOTO
MUHMMYMa, a TaKke IMPpaBo Ha MajuatuBHoe Jiedenue. [lox mocieqHuM nmoHMMaercsi odecriedyeHue
rOCY/IapCTBOM CTPAJAIONIEeMy HeU3JIeUNMMON OO0JIE3HbI0 TPaXJAHUHY MAJUIMATUBHOE JIeYeHUE B YCIIO-
BUSIX Xocmuca®?. Mexy TeM IOCTOMHOE YeJIOBEYeCKOe CYIECTBOBAHME BHICTYIIAET IIEJIbIO BCETO IMpa-
BOBOT'O PEryJIMPOBaHM JTIOOBIX OOIIECTBEHHBIX OTHOIIEHHH. [109TOMY yKa3zaHHOE MpaBO HE MOXKET
OBITH MPU3HAHO KaK 0CO00E CyOhEKTUBHOE JIMYHOE HEMMYIIIECTBEHHOE TPpaskIaHCKoe mpaBo. Tpedo-
BaHME K TOCYJapcTBY 00eCIeunTh MaJUTHATHBHOE JIeYeHHe He 00eCIIeYeHO CaHKIIMEH 1 TOTOMY TaKKe
HE MOXET CUUTATHCS CyObEKTHUBHBIM I'PAKIAHCKUM IIPABOM.

Takum 00pa3oM, MOXKHO FTOBOPUTH O HAEIEHUH JIAIA JIUIIh BO3MOKHOCTBHIO TPeOOBATh OT BCEX
OKPY’KAIOIINX JIMII BO3JEPKaHUs OT AEHUCTBHIA, BICKYIIHMX 32 COOOM ero cMepThb, a TaKKe BO3MOXKHO-
CTBIO TPeOOBATh BO3JEPKaHUsI OT ACHCTBUI 10 U3MEHEHHIO ero MoJia, Mepecagke eMy UCKYCCTBEeH-
HBIX OpPraHOB M TKaHEeW, MPOBEJICHNIO Ha HEM OIIBITOB M JIeYeHUs1 Oe3 ero cornacus, KpoMe CIydaeB,
MIPEYCMOTPEHHBIX 3aKOHOM. YKa3aHHBIE BO3MOKHOCTH CBOJSTCS JIMIIIb K TPEOOBAHUIO COOJTIOICHU ST
YCTaHOBJIEHHOTO 3aKOHOM 3ampera. Kakoro-imméo Apyroro akTMBHOTO TOBEJEHUSI OHU HE Mperio-
JaraioT. ITO 03HAYaeT, YTO B OCHOBE TAKMX BO3MOXKHOCTEW HE JieKaT Kakue-JIMO0 OOIeCTBEHHBIE
OTHOILICHUsI, KOTOpbIE, KAK OTMEUaJIOCh, XapaKTEPU3YIOTCS aKTUBHBIM TOBEJEHUEM XOTsI Obl OJHOU
13 CTOPOH, He CBOASIIMMCS K TpeOoBaHUI0 coOmmoieHns 3amnpeTa. Ctayio ObITh, yKa3aHHBIE BOZMOXK-
HOCTHU HEe 00pa3yloT CyObEKTHUBHbIC TIPaBa, O YeM CBUETEILCTBYET M X HETaTUBHBIM XapakKTep.

Ananoruunyio nosunuio M. H. Manenna 3aHuMaeT 1 B OTHOIIEHUU npasa Ha 30oposve. T1o ee
MHEHHUIO, MO3UTUBHOE COZIEPKAHUE JIMYHOTO HEMMYIIIECTBEHHOTO TPaXJAHCKOTO MpaBa Ha 3/10pPOBbE
CKJIA/IBIBAETCS] U3 TMPABOMOYMI BJIAJICHU S, TIOIb30BAHUS U PACHIOPsKEHHsI CBOMM 310poBbeM. [Ipa-
BOMOUMS 110 BJIA/ICHUIO U TMOJb30BAHUIO 37I0POBEM OCYIIECTBISAIOTCS (DAKTUYECKH MOCTOSIHHO, HO
Kak Obl IOPUANYECKU «HE3aMETHO», a TPOSIBIISIOTCS B OCOOBIX CUTYaIMsSIX U B CIydae HapylleHUs
300pOBbsl. Tak, rpakJaHMH MOXKET OCYIIECTBIISITH TPABOMOYHMSI IO BJIAICHUIO M KICTIOJIb30BAHUIO CBO-
€ro 3/I0pOBbsI IIyTeM OOpallleHHs] B MEIUIIMHCKOE YUpEeKAeHNEe U 3aKJII0YeHHs IOrOBOpa Ha OKasa-
HUE METUIMHCKOW roMoty. [Ipy 5TOM OH CTAaHOBHTCS 0OJIaaTesieM OTHOCUTEIbHBIX CyObhEeKTUBHBIX
npaB (Ha KBUTM(UIIMPOBAHHYIO MEMIIMHCKYIO TTOMOIIIb, BHIOOP Bpaya, MH(POPMAIIUIO O COCTOSHUM
3I0POBbsI, TPOBEJCHNE KOHCMJIMYMA | TIp.), KOTOpbIe KOHKPETU3UPYIOT COAepKaHKe MpaBa Ha 3710-
POBBE U OMPENEISIOT €ro MPeAebl.

Jpyroii cnoco® MCIONBb30BaHMS CBOETO 37I0POBbs, M0 MHeHMI0 M. H. ManeuHoii, — BhIHAIIIN-
BaHME U POKJEHHE KEHIIMHON peOeHKa, 3a4aToro MmyTeM UMIUIAHTALMK B €€ OPraHu3M 4yKOH OILI0-
JOTBOPEHHOM SIAIIEKJIETKHU, C TIOC/IEAYIONeH nepeaayeil pokaAeHHOTO ero OMOJOrMYeCKUM POJIUTE-
asM. B aToM cirydae OTHOIIEHH S JOIAKHBI OPOPMIIATHCS KaK MUHUMYM JIByMs1 JOTOBOPaMU: NE€PBbIN
— MeXJIy OMOJIOTMYECKUMH POAUTEISIMA U MEAUIIMHCKUAM YUpEkKIeHUEM 00 U3BSATUM JOHOPCKOTO
MartepHasa 1 Bo3Bpare pedeHKa; BTOPOH — MEKly METUIIMHCKUM yUpeKIeHHEM U CyppOraTHOM Mate-
Pbli0 00 MMITTAaHTAIMK SIMLIEKJIETKN ¥ BO3BpaTe peOeHKa. Bo3MOkeH Takke TpPeTuil JOroBop — MeK/1y
OUOJIOTMYECKMMHU POIUTENISIMUA U CYpPpPOTaTHOM MaTephio 00 OOIeHUH B mepuoj OepeMeHHOCTH, O
pa3Mepe KOMIEHCAINH U T. II.

[TpaBoMoure 1Mo pacnopsKEHUIO CBOMM 3I0POBbEM, T10 CJIOBAM aBTOpa, MpenoaraeT MpuHsi-
THE JIeECTIOCOOHBIM JIUIIOM CaMOCTOSITEIbHBIX PEIIeHUH, B TOM YHCIIe TAKUX, KOTOpble HeOnaronpu-
SITHO OTpas3sATCs Ha 310poBbe. Hamprmep, cylecTByeT BO3ZMOKHOCTh 3aKJIIOUUTh IOTOBOP 00 yya-
CTUM B OMOMEIMIIMHCKOM MCCIIEIOBAHUM (SKCIIEpIMEHTE Ha 37J0POBOM UEJIOBEKE), a TAKKe JOrOBOP
JOHOPCTBA, MOCKOJIBKY MPU 3TOM HapyIIAeTcsl TeJecHass 000NI0YKa U BO3HUKAET PUCK BPEMEHHOTO

2 Apoovunescrkas T. B. Yxaz. cou. C. 46.
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WJTA TIOCTOSTHHOTO YXYAIICHUSI COCTOSTHUS 3/10pOBbsi. [Ipr 3TOM HEOOXOAMMBIM YCJIOBUEM TIPOBE/IE-
HUS 9KCIIEPUMEHTa SABJISETCS CBOOOJHOE MUCBMEHHOE COrlache TpakJaHuHA — OObEKTa MCCIIE/I0-
BaHusA. [IpaBoMOUMEe MO PACTIOPSIKEHUIO CBOUM 3[I0POBLEM TPOSIBIISIETCS TaKKe B BO3MOXHOCTH
OTKa3a rpakJaHrHa OT METUIIMHCKOTO BMEIaTeIbCTBa UM TpeOOBaHUs ero mpekparieHus *4. T1po-
THB KOHCTPYMPOBAHHS NpaBa Ha 370pOBbE KaK CYOBEKTMBHOIO I'PaKIAHCKOTO MpaBa MOTYT OBITh
MPUBEACHBI TC KE€ JOBOIbI, YTO U B OTHOILICHUM IIpaBa HA XWU3Hb. Kak u KU3Hb, 3I0POBbE pCaAJIn-
3yeTCsl 60 6cex 0e3 UCKMoUeHUsi OOIIECTBEHHBIX OTHOIIICHUSIX, B KOTOPbIE BCTYMAeT YeJIOBeK. 31ech
TaK:ke HEBO3MOXXHO CYIIECTBOBaHHME KaKOTr0O-TMO0 0CcOO0ro OOIMECTBEHHOTO OTHOIICHUS], OObEKTOM
KOTOPOTO BBICTYTIAJIO OB 3/I0POBbE YITPABOMOYEHHOT'O JIUIIA.

TpymHO COrNIacUThCS U ¢ MEXaHMUECKUM TIePEHOCOM KaTeropHid, OTHOCSIIUXCS K TIPaBy COO-
CTBEHHOCTH, K JIMYHBIM HEMMYILECTBEHHbIM INpaBaM. Kak cinenyer w3 nosuuuu M. H. Maneunow,
moOOW MPU3HAK, XapaKTEPU3YIOIIUI UHANBUIIA, MOKET PACLIEHUBATHCS B 3HAUSHUU 00BEKTA, BlIajle-
HUE W PACTIOpsKeHHE KOTOPBIM 3aBUCAT OT CAMOTO yIpaBoMOueHHOro. OHaKoO MPaBOMOYHUSI «BJia-
ACHUSA» U «PACTIOPAKCHUA» €dBa JIX IPHUJIOKUMEI K 3[JOPOBbIO. Ot KaTeropmuu B X TpaauliMOHHOM
MOHUMAHUY TIPUMEHUMBI JIUIIb K 00bEeKTaM, OTAEIUMBIM OT YIIPAaBOMOUEHHOTO CYyOBheKTa. Mexy
TeM 3[I0POBbE YeJIOBEKa, HEOT/IEIMMO OT CAMOTO YeJIOBEKa, U B CHJTY 3TOTO OH B ITPUHITUIIC HE MOXKET
COBCpHIaTh B OTHOIIEHHNU CBOCTO 3J0POBbS KaKI/Ie-HI/I6O AKTHUBHbBIC HCﬁCTBHH, BKJIIOYas HCﬁCTBHH 110
BJIAJICHUIO U PACTIOPSIKEHUIO.

B nosuiimu M. H. MaseuHoii Hellb3s1 He 3aMEeTUTh MPOTUBOpeUni. Tak, 1o ee MHEHUIO, 3arpeT
IMMPOBCACHUA OITBITOB B TOU 4acCTH, KOrga OHU CBA3aHbI CO «3HAYUTCJIBHBIM PUCKOM>», OXBATBIBACTCA
IMpaBOM Ha KMW3Hb, a4 KOrga OHU IPOCTO «MOI'yT HC6JIaFOHpI/IHTHO OTpa3uTLCA Ha 3J0POBLE» — ITpa-
BOM Ha 3710poBbe. TO e camoe OOHapyKHMBaeTcs W MPU PACCMOTPEHHUH MTPABOMOYHMS HA OTKa3 OT
MeIUIMHCKOro BMearenscrea. M. H. Manenna aHanmu3upyet 3To IpaBOMOYME U B paMKax IpaBa Ha
KHU3HP (MTACCUBHAS 9BTAHA3MA), U B paMKax IIpaBa Ha 370poBbe. Mek1y TeM IopuaIndecKast pupojaa
YKa3aHHBbIX HpaBOMO‘H/Iﬁ OJMHAKOBA: HUKTO HE BIIPaB€ MPOBOAUTH OIIBLITBHI U JICUCHHUC 663 corjiacus
yIPABOMOYEHHOTO, KPOME CITy4aeB, MPEelyCMOTPEHHBIX 3aKOHOM.

[TpaBomoure TpeOOBaTh MPEKpAICHUS JICUCHUS] SIBJISIETCS HEe aOCOMIOTHBIM, & OMHOCUMENb-
HbIM, TIOCKOJIBKY UMEET MECTO B 00SI3aTeIb,CTBEHHBIX IMPABOOTHOIICHUSAX KJIMEHTA C METUIIMHCKAM
yUpeKICHUEM.

ITo muenwuto JI. O. KpacaBunmkoBo#, MpaBoM Ha 3/I0pOBbE OXBATBIBAIOTCS CJIEYIOIINE BO3MOK-
HOCTH: MPABO Ha TOJyYeHHe KBATM(MUIIMPOBAHHON MEIWIIMHCKON TIOMOIIH, ITPABO Ha CBOEBPEeMeH-
HYIO JIEKAPCTBEHHYIO TIOMOIIIb, TPABO Ha KBAIM(UIIMPOBAHHOE U CBOEBPEMEHHOE TTPOTE3UPOBAHUE,
MPaBO Ha BpaueOHO-KOCMETOJIOTMUYECKOE JISUSHHUE, TTPABO Ha JJOHOPCTBO M TPAHCIUIAHTAIIMIO OPraHOB
Y TKaHEeW, MPaBo Ha y4acTHe B MEJUIIMHCKOM KCIIepMEHTe .

Mexnay tem Bce mpoosriamieHHbie JI. O. KpacaBunkoBo# npaBoMouwsi, BXOISIIKE, M0 €€
MHEHHIO, B aOCOJTIOTHOE CYOBEKTHMBHOE MPABO HA 3[0POBbE, HA CaMOM [IeJie CYIIECTBYIOT B paMm-
Kax OTHOCHTEJIbHBIX TIPABOOTHOIICHUM, TIOCKOJIbKY MPEITONATaloT aKmuHoe nogederue 00si3aHHbIX
JIUY. OTHOCI/ITG)II;H])IIZ xapaKTep HOCAT U HpaBOOTHO]_HeHI/IH JKEHIIIUHBI, BI)IHEIJ_HI/IBaIOHleI;'I ‘IY)KOFO
peOeHKa, C POIUTENISIMU 3TOrO peOeHKa U MEAUITMHCKUMHE YUPEKJCHUSIMU, OKa3bIBAIOLIIMMU YCITyTH
110 UMILJTAaHTAlTUN 3M6pI/IOHa, TaK KaK 2TU OTHOIICHWA BO3HHUKAIOT HAa OCHOBAHUU COOTBGTCTBYIO-
IUX JOrOBOPOB. AOCOTIOTHBIX K€ TTPABOOTHOIIIEHHIA, B pPAMKaX KOTOPBIX Y€JIOBEK MOXKET COBEpINaTh
KaKue-JTM00 aKTUBHBIC JICUCTBUS B OTHOIIIEHUU CBOETO 3[J0POBBS, HE CYIIECTBYeT .

9 Maneuna M. H. 1) JInunble HeMMyIIECTBEHHbIE MpaBa TpaxkaaH (MOHSTUE, ocyniecTiaeHue, 3ammuTta). C. 21-23; 2) JIuunsie
HEeUMYILECTBEHHBIE [IpaBa I'paxJaH: IOHATHE, OCcylLlecTBIeHue, 3ammra. C. 76-83.

9 Maneuna M. H. Jlnansie HEMMYILECTBEHHBIE TIPaBa IpakaaH: MOHATHE, OCYyIIeCTBIeHHe, 3aumTa. C. 82.

9 Kpacasuuxoea JI. O. TlonATHe U cUCTeMa JTMYHBIX HEUMYILECTBEHHBIX IIPaB IpaxjaH ((PU3HMUECKUX JIUL) B IPAXJAHCKOM IIpaBe
Poccuiickort ®eneparmu. C. 92— 117.

%B pamKax rpasa Ha 310poBbe T. B. [[poObIiieBckast KOHCTpyHpyeT npaBo Ha CoH (cM.: Jpobviuesckas T. B. Yka3. cou. C. 47).
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Takum 00pa3zom, y yesioBeKa eCTh BOZMOXKHOCTh TPeOOBATh OT BCEX OKPYKAIOIIUX JIUII BO3JIEP-
KaHUS OT ACUCTBUH, YXYOULAIOUUX €20 300P08be, KPOMe CAYHUAes, YCMAanoeneHHbIX 3akoHom . OTHaKO
cofiepkaHue 3TOM BO3ZMOXKHOCTH TMOKA3bIBAET, YTO OHA CBOJAUTCS JIUIIb K TPEOOBAHUIO COOJTIOICHUS
YCTaHOBJIEHHOTO 3aKOHOM 3arpeTa. Kakoro-imoo Apyroro akTMBHOTO MOBEICHUS YIIPABOMOUYSHHOTO
WM 00s3aHHOTO JIMIIA OHA He TpeAdrnoaraeT. Mexay Tem, Kak OblI0 YKa3aHO paHee, HeraTUBHBIX
CYOBEKTHBHBIX IPAB HE CYIIECTBYET BBUY OTCYTCTBUSI COOTBETCTBYIOIIMX OOIIECTBEHHBIX OTHOIIIE-
HUH 1 paBooTHoIIeHui. [ToaToMy ykazaHHast BOSMOKHOCTh HE MOXKeT ObITh OXapaKTepU30BaHa KaK
CyOBEKTUBHOE TIPABO.

IIpaso na Gaazonpusmuyio okpydcaiouwyio cpedy, Kak U paBa Ha XU3Hb U 3710POBbE, TPa M-
IIMOHHO PacCMaTPUBAJIOCh B HAyKe KOHCTUTYIIMOHHOTO TipaBa. Tak, F0. C. [llemiydeHko oTmeyaer,
YTO MPaBO YeJIoBeKa Ha Oe30MacHyIo (3J0pOBYI0) OKPYKAIOIIYIO Cpely OTHOCUTCS K YUCIY ero (pyH-
JIaMEHTAJIbHBIX TIPaB, UMEIOIIMX B CBOCH OCHOBE €CTECTBEHHBIN xapaktep®®. Kak o colmaibHO-9KO-
HOMHMYECKOM KOHCTHTYIIMOHHOM IIpaBe TOBOPAT O IMpaBe Ha ONAronpUsTHYIO OKPYKAIOIIYI0 CPEeIy
E. 1. Kosnosa u O. E. Kyragun®.

OnHako B MOCIeJHUE TOIbI PSiJI ABTOPOB PACCMATPHUBAIOT M I'PaKIAHCKO-TTPABOBOM aCIeKT yKa-
3anHoro npapa'®. ITo muennio M. H. ManeuHoii, mpaBo Ha OJIArONpUSITHYIO OKPYKAOIIYIO CPEeLy
COCTOMT U3 MIPABOMOYHH TI0 UCTIONIb30BAHUIO, I3MEHEHHIO OKPYXKAIOIIEH Cpelibl, MOTyYeHHIo UHMOp-
Malli¥ O €€ CAHUTapHO-3MUIEMUOIOTYeCKOM cocTosiHuM 1. Biiarom, KOoTopoe JIe)KUT B OCHOBE yKa-
3aHHOTO TpaBa, sIBJISAETCS OJNIArOMPHUATHOE FKOJIOTUIECKOE COCTOSIHUE JTMIHOCTH 102,

Kak numer M. H. ManerHa, mpaBoMouue MO UCMOJIb30BAHUIO OKPYXKAIOIIEN Cpe/ibl 3aKJTI0va-
eTCsl B BOBMOKHOCTH [JIIIIATh YUCTHIM BO3/IyXOM, IOJIb30BAThCSI €CTECTBEHHBIMU HEOTPABJICHHBIMU
TIoJaMHu 1 OJlaraMu TIPUPOJIbI, He TTOABEPraThCsl BO3ACUCTBUIO IIyMa, BUOpaluu u mp. ' TIpaBomo-
Yuie 110 U3MEHEHHIO OK Py KAIOIIel CpeIbl ITPE/ICTABIISAET BO3MOKHOCTh COBEPIIIATH ISHCTBUS, CIIOCO0-
CTBYIOILIFIE CO3/IAHUIO OJIArONIPUSTHON Cpejibl OOUTaHUsI (HAIIpUMEp, 3aKJII0YUTh JIOTOBOP HA PEMOHT
romereHus )%,

[MpaBy rpaxiaHMHA Ha 3I0POBYI0 OKPYKAIOIIYI0 Cpelly KOPPECIOHIUpPYeT OOS3aHHOCTh
MoOoro cyobeKTa (rocyrapcTsa, IpUIMIECKOro 1 (hbU3MUYECKOro JIMIA) BO3ACPKUBATHCS OT HEraTHB-
HOTO BO3JCHCTBHSI HA OKPYXKAIOIIYIO CPELy, a TAKKe MPUHUMATh MEPHI 10 MPETYNPEKICHUI0 TAKUX
BO3JIEUCTBUAN M JIUKBUIALIAYA UX ITOCIENCTBIN 0.

OJHaKO OHA He OIPEIEINSET, YTO K€ KOHKPETHO M OT KOTO MOXET TpeOOBaTh YIIPABOMOUYEHHOE JIMIIO HA OCHOBAHWY YKa3aHHOTO MPaBa.
[Mo3TOMY OLIEHUTbH TIO3UIIMIO ABTOPA HE TPEJICTABISIETCS BO3MOKHBIM.

7 Ha s10 ykaspiBaia M. H. Maneuna B Gonee panneid pabdote: «IIpaBo yenoBeka Ha 310pOBbe KOHCTPYHPYETCs KaK ero JITYHOE
HEeUMYIIECTBEHHOE IPaBO HAXOIUTHCS B COCTOSTHUM TIOTHOTO TICKXUYECKOro U (hu3nydeckoro oiarononyuusi. OHO UMeeT abCOOTHBII
XapakTep, Tak Kak eMy COOTBETCTBYET 00SI3aHHOCTb BCEX OCTAJIBHBIX WICHOB OOIIECTBA BO3IEP/KUBATHCS OT JNEHCTBUM, HapyILIAIOIHMX
3T0 npaBo» (Maneuna M. H. 3amuTa JIMYHBIX HEMMYILLECTBEHHBIX ITPaB cOBETCKUX rpaxaad. C. 26).

%8 Hlemuyuenxo FO. C. Yenoek u ero npaBo Ha Ge3onacHyIo (300poByio) okpyskaioyio cpeny // TocynapcrBo u npaso. 1993.
Ne 10. C. 121.

9

9 Kosnosa E. 1., Kymagpun O. E. Yxaz. cou. C. 216.

190 Maneuna M. H. Jinansie HeUMYILECTBEHHBIE IIpaBa IrpaskiaH (OHATHE, ocylecTBIeHue, 3amura). C. 24; Kpacasuuxoea JI. O.
[NoHsATHE U crcTeMa JIMYHBIX HEMMYILECTBEHHBIX MpaB IpaxaH ((pU3NYecKux JML) B rpaxkJaHckoM npase Poccuiickoit ®enepauum.
C. 124; Mucnux I'. A. OTBETCTBEHHOCTb NPEAINPUATUI 32 HApyLIEHHEe MPUPOAOOXPAHUTEBHOIO 3aKOHOIATEbCTBA: ABTOpEed. ANC.
... Kauq. opua. Hayk. CII6., 1992. C. 5.

101 50

laneurna M. H. JIndHble HEMMYyIIeCTBEHHbIE MIpaBa rPaXkiaH (MOHSTHE, OCYIIECTBICHUE, 3aIHTa).
102
92 Maneura M. H. JinaHbie HeuMyLIECTBCHHBIE IPABA IPakIaH: IOHSITHE, OCYLIECTBICH e, 3aumTa. C. 98. — B 1aHHOM Cryvae B
KauyecTse O1ara, JIeXkallero B OCHOBE I1paBa Ha 0J1arONpUATHYIO OKDYXKAIOLLYI0 Cpely, IOHUMAeTCss UMEHHO O1az0onpusimHoe sKonoei-
ueckoe COCMOosHIe MUMHOCIY, 3 HE CaMa OKPY’Kalolllas cpe/ja KaK He4TO BHEIIIHee 110 OTHOLIEHHIO K CYOBbEKTY.

103 I'paxmanckoe mpaso. Y. 1 /Iox pea. A. I'. Kanmuna u A. Y. Macnsesa. M., 1997. C. 136-137.

104 paneuna M. H. JTuansie HEMMYIIECTBEHHbIE [TpaBa rpaxjaH (MOHSTUE, OCyLIeCTBIIeH e, 3aumra). C. 25.

195 Maneura M. H. 3amra madnbix HEMMYIIECTBEHHBIX paB coBeTckux rpaxaH. C. 36; Kpacasuuxosa JI. O. TIonsATHE U cUcTeMa
JIMYHBIX HEMMYILECTBEHHBIX MTPaB IpaxkJaH ((PU3MYECKUX JIMI) B rpaxaaHckoM mpase Poccuiickoit ®eneparun. C. 125.
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OnHako BO3MOXHOCTH JIBIIIATH YUCTHIM BO3AYXOM, MOJIB30BAThCSI €CTECTBEHHBIMHM HEOTPaB-
JIEHHBIMU TIJIONAMU 1 OJ1araMy IPUPOJIBI BPsI JIM MOKHO OTHECTH K YKCITy I0PUANYECKU 0OecrieveH-
HBIX BO3MOXHOCTEH. YKa3aHHbIE JENUCTBUS MPEICTABISIOT COO00M hakmuueckyro peaiusayuio mpa-
BOMOYHMS TPeOOBATh, YTOOBI OKPY:KAIOIIKE JIMIAa He HAHOCUJIA BpeJla OKpyxaroriei cpese. Tombko B
TOM cJIydJae, eciii He OyJleT HAaHOCUThCS Bpel OKPYKAIOIIeH cpejie, BO3AyX OyIeT YUCThIM, a Ojara
MIPUPOJIBI — HEOTPABJICHHBIMU. 3716Ch MOKHO TOBOPUTD 00 UHMepece 8 ONaz0NPUsIMHOL OKPYHCarouleti
cpede, 0OecriedeHHOM MTPaBOMOYNEM TpeOoBaTh He HAHOCHUTH €M Bpera.

C Hameil TOUKM 3peHus, HEITPAaBOMEPHO Ha3bIBaTh BO3MOKHOCThH 3aKJIIOUEHMSI JOroBOpa Ha
PEMOHT MOMEIIEHUsI TPABOMOYMEM Ha M3MEHEHHe OKpyXKatoliei cpeabl. Takas BO3SMOKHOCTS (Cro-
COOHOCTB) SIBJISIETCSI JIEMEHTOM MPAaBOCHOCOOHOCTH I'pakJaHWHA, a HE ero CyObeKTHBHBIM Ipa-
BOM WJIM TMPABOMOYMEM B paMKax CyObEeKTHBHOTO IpaBa. Kpome TOro, HEKOPpeKTHO MOIMEHSITh
o003HaueHre MpaBoOMOYHsl ero 1esbio. Clieqyst 9TOi JIOTHKe, BOZMOKHOCTD 3aKJIIOUEHHs I0TOBOPA
HAa PEMOHT TOMEIIEHHUsI MOKHO Ha3BaTh IMPABOMOYMEM U IpaBa Ha 3[0POBbE, M MpaBa Ha KU3Hb,
MOCKOJIBKY PEMOHT MOMEIIEHHUSI MOKET IPOBOJUTHCS KaK C LIEJbI0 YAYUIIHUTh 310POBbE MPOKUBAIO-
IUX, TaK U 1Sl OOeCTIeUeHrsI UX KU3HEESTeIbHOCTH.

Cremyer Takke OTMETHUTh, YTO OOSI3aHHOCTb IIPUHUMATH MEPHI 10 TPeIyPekISHUIO HeTaTHB-
HOT'O BO3JEUCTBUS Ha OKPYKAIOIIYIO Cpely U IMKBUIALUK €T0 TOCIIEACTBUMN NPEIoNaraeT akmiueHoe
nogederue 0OSI3AHHOTO JIMIIA, KOTOPOE HE MOKET UMETh MECTO B aOCOIIOTHOM ITPABOOTHOIIEHHH.

Uro kacaercst TpeOOBaHMSI O MOITYyYSHUH MH(OPMAIIMU O COCTOSIHUN OKPYKAIOIIEeH CpeJibl, TO
Takoe TpeOOBaHMEe TaKXke CYIIECTBYET B PaMKaX OMHOCUMENbHO20 TIPABOOTHOIIEHHUS], TIOCKOJIbKY B
Ka4ecTBe OOSI3aHHOTO JIMIIA BBICTYNAET KOHKPETHBIA TOCYIapCTBEHHBINA OpraH.

JI. O. KpacaBurkoBa ornpepessier MpaBo Ha OJarornpusiTHYI0 OKPYKaoIIylo Cpey HECKOJIbKO
uHaye. [1o ee MHEHUI0, 3TO AOCOIIOTHOE JIMYHOE HEMMYIIIECTBEHHOE IIPABO, B MIEPBYIO 0OYepeb Orpe-
AeNsiiolee TPaHUIIBl TIOBEJEHHUSI CAMOTO YITPAaBOMOYEHHOrO JMiA. [ pakIaHUH IO CBOEMY JINYHOMY
YCMOTPEHHIO ¥ BO3MOXKHOCTSIM OIpeIeisieT MECTO CBOETo MPOXUBaHUsI, ObITA, OT/IBIXA, OOyUEHHUS,
BOCITUTAHUs, HAXOXK/ICHUsI B TOM WM WHOHM cpele oOMTaHWs U MpupoaHou cpene'%. Ognako mpu
TAKOU TPaKTOBKE MPaBO Ha OJIATOMPHUATHYIO OKPYXKAIOIIYIO Cpelly, 10 CYyTH, OTOXKIECTBIISETCS C Tpa-
BOM Ha CBOOOMY TNeEpeBMKEeHHs, TIOCKOJIBKY OYEBHIHO, YTO 00a mpaBa 0OecCleurBaloT UHTEPEC B
MPOXMBAHUU B HanOoJee OaronpusATHOM /ISl JAHHOTO KOHKPETHOTO YeJIOBEKa MecTe.

[TosToMy B JaHHOM CiTy4ae MOXKHO TOBOPHUTS JIUIIIb O OPUOUUECKU 0OECNEUEHHOL BO3MONCHOCHIL
Mpebo8amv OM BCex OKPYHCAIOUUX MUY, B030EPHCUBAINBCSL O HE2AMUBHO20 B030€LICMBUS HA OKPYIHCA-
rougyro cpedy. VI3 conepkaHusl JaHHON BO3MOXHOCTH CJIE/IyeT, UTO OHA CBOJIUTCSI JIUIIL K TPEOOBAHUIO
COOMIOAEHNS YCTAaHOBJIEHHOTO 3aKOHOM 3ampeTta. Kakoro-i1m6o apyroro akTHBHOTO TIOBEJEHUS yIIpa-
BOMOUEHHOT'O WJTM OOSI3aHHOTO JIUIIAa OHA He mpenosnaraeT. [IocKonbKy Takux CyObeKTUBHBIX IPaB, B
MIPUHIIUIIE, CYIIECTBOBATh HE MOKET, HEJIb3s1 TOBOPUTH O TOM, UTO YKa3aHHAsI BO3MOKHOCTb SIBJISIETCS
CYOBEKTUBHBIM TMPABOM, B OCHOBE KOTOPOT'O JIeKaT COOTBETCTBYIOIIE OOIIECTBEHHbIE OTHOIICHUSI.

[TpaBoBast Hayka y*e JaBHO BOCIIPUHsLIA TOT (PaKT, YTO T€ UJIM MHBIE TOCSTaTeIbCTBA HA Yesio-
BEKa He BCEr/la HAHOCST BPeJl ero KM3HU WM 3J0pOBbI0. B JaHHOM cityuae roBOpST O Tak Ha3bIBa-
eMOM npage Ha MUUHYIO HenpuUKocHogerHocmb. OOOCHOBBIBas BbiiesieHue 3Toro mpasa, JI. O. Kpa-
CaBYMKOBA OTMEYAET, YTO TO WJIM MHOE MOCATATEILCTBO HA YeIOBEKa MOKET ObITh U HE COIPSIKEHO C
MPUYMHEHUEM Bpe/ia €ro KM3HU WM 310poBbi0. Tak, He3aKOHHBIA IMUHBIN 0OBICK, HE3aKOHHOE OCBU-
JeTebCTBOBAHUE, MOTyUeHre 0OPa3IIoB AJIs1 CPABHUTEIBHOTO MCCIEI0BAHMS HE IPUYMHSIOT KaKOTro-
60 yiiepda 370POBBIO JIUIA, HO HAPYIIAIOT ero (pr3NYecKylo (TelecHyl0) HelTPUKOCHOBEHHOCTH 7.

JI. O. KpacaBumkoBa, aHATM3UPYs UCTOPHUIO PA3BUTHS HAYYHBIX B3IJISIOB O MIpaBe HA HeIlpu-
KOCHOBEHHOCTb JIMYHOCTH, JIeJIaeT Ppsiji IEHHBIX 3aMevaHuid. B yacTHOCcTH, OHa OOOCHOBAHHO YKa3bl-

106 Kpacasuuxoea JI. O. Ykaz. cou. C. 124. — CxonHas TouKa 3peHus BbickaspBanach . A. MucHuk (cMm.: Mucnux I'. A. Vka3.
cou. C. 5).
107 Kpacasuurosa JI. O. Yka3. cod. C. 133. — [IpuunHAeMBIil IPU 5TOM MOpPaJIbHBIN Bpel] He BCEr/a BieyeT 3a COO0M yXy/IeHne

310DPOBBSI.
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BaeT Ha TO, YTO NMPABO Ha HEMPUKOCHOBEHHOCTh JIMYHOCTH BCET/Ia TPAKTOBAJIOCH IIUPOKO, KK COCTO-
slIee U3 HECKOJIbKUX MPaBOMOuuil. [Ipi 5TOM eIMHOro MHEHMSI O COCTaBe TaKMX MPABOMOYMII He
BhIpadoTaHo ',

Hanpumep, B. E. I'ymues u ®. M. PyauHckuil nonaranu, 4to ciaeAayeT BbAEINUTh, BO-TIEPBbIX,
MPaBO rpaXJaHWHA Ha CBOOOIY OT HE3aKOHHBIX HEOOOCHOBAHHBIX aPECTOB, JINYHBIX OOBICKOB, OCBH-
JETeTbCTBOBAHUIN M MHBIX NMPUHYAUTETBHBIX MEP CO CTOPOHBI TOCYIAPCTBEHHBIX OPTaHOB U JIOJIK-
HOCTHBIX JIMII; BO-BTOPBIX, MPABO HAa CBOOOY I'paskJaHWHA OT MPECTYITHBIX MOCATATENBCTB OTAEIb-
HBIX Ui %,

Jlpyriie aBTOpBl B YMCJIO TAKMX MPABOMOYMI MpeAsiaraiy BKJIIOYATh MPABO HAa IOPUAMUYECKYIO
3aIIUTY CO CTOPOHBI OPTraHOB FOCYAAPCTBA M OOLIECTBEHHBIX OPraHU3allvi, MPaBoO HA JIMYHYIO CBO-
0oy, IpaBo Ha 3aIUTy B Cyje, MPAaBO Ha HEMPUKOCHOBEHHOCTD kuwmia' '’

CrnetpanucTsl B 00JIACTH YTOJIOBHOTO TMPOIIECCa CUMTANIM, YTO aHAIM3MPyeMOe MpaBo oOpa-
3yloT: 1) MpaBO Ha XW3Hb, 3I0POBbE, TEJECHYI0 HENPUKOCHOBEHHOCTb, TMOJIOBYI0 CBOOOLY M HX
3aIIUTY TOCYJApCTBOM; 2) MPABO YeJIOBEKa Ha YeCTh U JOCTOMHCTBO, HPABCTBEHHYIO CBOOOLY, TICH-
XUYECKYI0 HETIPUKOCHOBEHHOCTD; 3) MPaBO YesoBEeKa Ha MHAMBUAYAIbHYIO cBOOOmY 1.

Kaxk nomaraer JI. O. KpacaBurnkoBa, mogoOHbIN pa30poc MHEHUH pa3IMYHbIX aBTOPOB OTHOCH-
TEJIbHO COfIEPXKaHMsI TIpaBa Ha HENPUKOCHOBEHHOCTh JIMYHOCTH HE cilydaeH. HemprKOCHOBEHHOCTb
JIMYHOCTH CTaJla PACCMATPUBAThCSl B KAYECTBE MPHHIINIA, BHIPAKAIOIIETO COIepXKaHUe Orpe/esieH-
HBIX TPYII OTpacjel mpaBa, KOTOPIN pa3BUBAETCS U KOHKPETU3UPYETCSI B YTOJIOBHO-TIPOLIECCYaITh-
HOM, YTOJIOBHOM, a/IMUHUACTPATHBHOM, aIMUHUACTPATHBHO-IIPOLIECCYAIbHOM TpaBe. MIMeHHO ¢ yue-
TOM CIIeIM(PUKH KaKI0W U3 3THX OTpacieil MpaBa ONpeAesiicsl KOHKPETHBI 00beM IMPaBOMOYHIA,
BXOJISIIIUX B COIEpXKaHKe MpaBa Ha HETTPUKOCHOBEHHOCTh JIMYHOCTH 12,

B 1mBUIMCTHYECKON JIMTEpaType HEKOTOPbIE aBTOPBI MPUIEPKUBAIOTCS MHEHHS O TOM, UTO
MPaBO Ha HETTPUKOCHOBEHHOCTD JINYHOCTHU (WUJIM JIMYHYIO HETPUKOCHOBEHHOCTD) MOApa3/eisieTCsl Ha
CeyIoIIe MPeyCMOTPEHHBIE 3aKOHOM BO3MOKHOCTH. Bo-TIepBbIX, TPaBO HA HETTPUKOCHOBEHHOCTD
JIMYHOCTH O3HAYAET, YTO HUKTO HE MOXKET ObITh TIOABEPTHYT aPECTy  JIMIIEH CBOOO/IBI BHE YCTAaHOB-
JIEHHOTO TOPSIZIKA, T. €. TPaKIaHUH BITpaBe TPeOOBATh OT COOTBETCTBYIOIIMX FOCYJAPCTBEHHBIX Opra-
HOB U JIOJUKHOCTHBIX JIMI] COOMIOICHNSI 3aKOHA B MX JIeSITEIbHOCTH. BO-BTOPBIX, ITpask/IlaHUH BIIpaBe
TpeOOBaTh OT BCEX MPOUMX IPaXJaH BO3ACPKAHUS OT MOCATATENLCTB HAa CBOIO CBOOOY 3.

Takum 0Opa3oM, MPaBO HA HEMPHUKOCHOBEHHOCTh JIMYHOCTH TPAKTOBAJIOCH STUMHU aBTOPAMHU
HEraTMBHO, 0€3 yKa3aHHs Ha Te TOJOXHUTENbHbIE IWCTBHUSI, KOTOPBIE BIPaBE COBEPIIAThH YIIPABOMO-
YEHHOE JIUIIO.

Wnyo nosummio 3anumaer O. A. KpacaBuukoB U psii APYTUX aBTOPOB, KOTOPBIE BHIACISIOT
B IIpaBe Ha JIMYHYIO HEITPUKOCHOBEHHOCTD U MOJOKUTENBHOE COAEPKaHNe: KaKAbI MMEeT BO3MOK-
HOCTb OeCIpensTCTBEHHO pacrnoaraTb coOOM Mo CBOEMY JIMUHOMY YCMOTPEHHIO U MPeceKaTh JToOble
MIPOTHBOIPABHBIE JISCTBU S, YIEMJISIONINE €ro IMYHYI0 cBoOoay 4. B 3TOM CiTydae mpaBo Ha HeNpu-

108 Kpacasuurosa Jl. O. Yka3. cou. C. 127-128. — IIprunHseMslil Ipy 3TOM MOpaJIbHBI Bpe[l He BCerza BiledeT 3a CO00H yXya-
IIIEHUE 3710POBBSL.

109y yaues B. E., Pyourckuii @. M. Counanuctuyeckas IeMOKpaTus 1 JTn4Hble npasa. M., 1984. C. 109.

1o Dapbep U. E. CBobona u npasa denoseka B CoerckoM rocygapcrse. Caparos, 1974. C. 185-186.

1 THempyxun H. JI. CBoOoa TMYHOCTH U YTOJNIOBHO-TIpoIiecCyaibHOe npuHykaeHue. M., 1985. C. 37-38. — A. II. T'opieHeB

TaK’Ke T10JIaraeT, YTo MPaBO «HA OXPaHy KU3HM» BXOAUT B KaueCTBE IPaBOMOUMs B OoJiee HIMPOKOE 110 CBOEMY COIEPKAHUIO MIPABO
Ha HENPUKOCHOBEHHOCTb JIMUHOCTU (cM.: [oputenes A. I1. JInyHbple KOHCTUTYLIMOHHbIE IIpaBa COBETCKUX IpaxaaH. ABToped. IucC.
... KaHj. ropuj. Hayk. Capatos, 1972. C. 12).

12 Kpacasuurosa JI. O. Yka3. cou. C. 127-128.

13 Cm, Hanp.: Mamysoe H. H. Jlmanocts. IlpaBa. Jemokparus. Teopetnueckue mpobneMs! cyobekTuBHOro mpasa. C. 161;
Maneun H. C. OxpaHa I1paB TUYHOCTU COBETCKUAM 3aKoHOAaTeIbCTBOM. C. 64—65. — CxonHoro MHeHus npunepxkusaercsa A. M. Dpae-
neBckuii (cM.: Ipdenesckuii A. M. Komnencarmst MopansHOro Bpeaa B Poccun u 3a py6exom. M., 1997. C. 13, 155-156).

114 Coerckoe rpaxaHckoe npaso. T. 1. 3-e uzn. / Iox pen. O. A. Kpacauukosa. C. 192; I'opuenes A. I1. JInuHble KOHCTUTY-

LIMOHHbIE TpaBa COBETCKUX IpakiaH: ABToped. JuC. ... KaH.. opul. Hayk. C. 12.
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M. JI. Hoxpuna. «['paxgaHCKO-IIpaBOBOE PEryJMpOBaHKE JIMYHBIX HEMMYIIIECTBEHHBIX OTHOILLICHUH, HE CBSI3aHHBIX C UMY-
IIIECTBEHHBIMI»

KOCHOBEHHOCTD JITYHOCTH BKJTIOYAeT B ceOsI IBa YKa3aHHBIX IPABOMOYMSI: «HETaTUBHOE» (IIPaBO Ha
JIMYHYIO HEMPUKOCHOBEHHOCTD) U «IOJIOKHUTEJbHOE» (IIPABO Ha JIMYHYIO CBOOO/Y).

JI. O. KpacaBurkoBa paccMaTpiBaeT MpaBo Ha JIMYHYI0 CBOOOJLY M MPABO HA JIMYHYIO HETIPH-
KOCHOBEHHOCTb KaK CaMOCTOSITe/IbHbIE CyObeKTUBHbIE ITpaBa. [1o ee MHEHMIO, PaBO HA JIMYHYIO CBO-
OOy TECHO CBSI3aHO C TPABOM Ha JIMYHYI0 HEIIPUKOCHOBEHHOCTh, OJJHAKO SIBJISIETCS CAMOCTOSITEITb-
HBIM JIMYHBIM HEUMYIIIECTBEHHBIM MPaBoM. [1paBo Ha JTNYHYI0 CBOOOIY O3HAYAET COOTBETCTBYIOIIYIO
Mepy BO3MOKHOTO U IOPUIMYECKU JI03BOJICHHOTO MOBEJICHUS TPAXIaHUHA PACTIOPSIKATHCS COOOH,
CBOMMH TOCTYIIKaMHu 1 BpeMeHeM. [1paBo Ha JIMUHYI0 HENPUKOCHOBEHHOCTD MPEINOoNaraeT HeIoIy-
CTUMOCTb TOCSITATEILCTBA HA JIMYHOCTh CO CTOPOHBI KOTr0-JIM00, 32 UCKJIIOUEHUEM CITy4aeB, Mpejy-
CMOTPEHHBIX 3aKOHOM '3,

IMocnenHss NO3UIMA B YaCTU PasTPaHUYEHUS npasd Ha MUMHYIO C80000Y U NPAsa HA AUUHYIO
HEeNnpUKOCHO8eHHocmb Hanbosnee 000ocHOBaHHA 'S, Yka3aHHbIE BOZMOKHOCTH aOCOMIOTHO Pa3/IMyYHbI.
B npaBe Ha 1muHyI0 CBOOOIY 3aKpeIieH MHTepeC JIMIa B CaMOCTOSTEIbHOM ONPEIEICHIN CBOETO
NOBEJICHHS B UHMBUJIYaJIbHOM JKM3HEESTEJIbHOCTH 10 COOCTBEHHOMY ycMOTpeHuIo. [Ipu sTom ot
OKPY’KAIOIIUX JIMI] TPeOyeTCsl He CO3/1aBaTh MPENSATCTBUI [T TAKOTO aKTUBHOTO NoBeieHusl. [1paBo
e Ha JIMYHYI0 HEIPUKOCHOBEHHOCTh HE CBSI3aHO C KAKUMM-JIMOO aKTUBHBIMH JEHCTBUSIMU yIIPABO-
MOYEHHOT0, a MPEAIOJaraeT JHIIb «HeraTUBHOE» TPeOOBaHME KO BCEM OKPYKAIONIMM JIMIIAM BO3-
AepKUBAThCS OT JEWCTBUI, HAPYIIAIOIIMX JIMYHYI0 HETPUKOCHOBEHHOCTH '

15 Kpacasuuxosa JI. O. Ykas. cou. C. 131-132. — Ananoruusoro maenus npunepxkusaercs u H. [1. Eropos (cm.: Ezopos H. J].
I'pask 1aHCKO-TTPaBOBOE PeryIUpOBaHKe OOIIECTBEHHBIX OTHOIIEHHI: eAnHCTBO U auddeperupanus. C. 132).

6 B A. Oreitimn TIpejyIarajia pa3aesisTh IpaBo Ha HEITPUKOCHOBEHHOCTD JIMYHOCTH U NPABO Ha JIMYHYI0 CBOOOLY HECKOJIBKO
UHBIM 00pazoM. Onupasich Ha AEHCTBYIOIILYIO Ha TOT MOMeHT KOHCTUTYIHIO, OHA THIIET, YTO coracHo cr. 127 craymmuckoit KoHeru-
TYLIUH TIPaBO Ha HETIPUKOCHOBEHHOCTD JIMYHOCTH €CTh IPUTsA3aHKe, oOpalaeMoe NCKIIOUUTENIHO K opraHaM rocynapcrsa. Ero kop-
penaToM B chepe OTHOIIEHHH rpakJaH MeXIy COOOH JOKHO OBITh MPaBO HA TEJIECHYI0 HEMPUKOCHOBEHHOCTb M JIMIHYIO CBOOOTY
(@Paeiiwuy, E. A. JInunsle npasa B rpaxaanckoM npase CCCP u kanuramuctuyeckux crpad. M., 1941. C. 97).

"7 TTpu s10M Takoe npaBo He AOIKHO KOHCTPYMPOBATHCS KAK IPABO TPEGOBATH OT COOTBETCTBYIOIIMX FOCYJAPCTBEHHBIX OPIAHOB 1
JOJKHOCTHBIX JIULL COOTIOIEHN s 3aKOHA B YTOJIOBHO-TIPOLIECCYAIbHOI JeATEIBHOCTH 110 apecTaM, 0ObICKAM M OCBU/IETEIbCTBOBAHUSM.
CoOmozieHHe 3aKOHA CO CTOPOHBI FOCYAAPCTBEHHBIX OPraHOB U JOJKHOCTHBIX JIML] POUCXOIUT B PAMKAX COOTBETCTBYIOIIETO yro-
JIOBHO-IPOLIECCYaILHOTO IIPaBOOTHOIIEHHsI. KpoMe Toro, B TAKMX CUTYAIMsIX HEKOTOPbIE aBTOPBI BOOOIIIE OTPULIAIOT HAJIMYME KaKOro-
TO 0CO00r0 CYOBEKTUBHOTO IpaBa. Korna nHTepec MHIMBUAA 00ECIeYnBAETCS TEM, YTO TOCYApCTBEHHAS BJIACTb JACHCTBYET COITIACHO
TIOPSIZIKY, YCTAHOBJIEHHOMY HOPMaMH IpaBa, UMeeT MECTO Tak Ha3bIBaeMBbI «peduieKC OOBEKTHBHOTO IIPaBax, T. €. OPUIMUYECKH ITyCTOe
MEcTo, a He CyObeKTHBHOE MpaBo (cM.: Azapkos M. M. LlenHocTs yactHoro nipasa // IlpaBosenenue. 1992. Ne 2. C. 36).
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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