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Coaep:xanue

[IpenucnoBue

OO11iee MOHMMAaHYE UCTHHBI KaK MPOOJIEMBI

ITousrue uctunel. Mctrna kak kareropusi punocopun
Konen o3HakoMUTENBHOTO (PparMeHTa.
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IOpun IN'oauk
HcTHHA B YrOJIOBHOM IIpaBe

Res judicata pro veritate habetur. (Cydebroe peuterue 00AdHCHO
NPUHUMAMbCS. 34 UCHIUHY.)

Non est veritatis juducium in sensibus. (Hem ucmunnozo cyxcoenus 6
uyeCcmaedax. )

Amicus Plato, sed magis amica Veritas. (ILnamon mHe Opye, Ho ucmuna
oopoaxce.)

In vino veritas. (Mcmuna 6 eune.)

Hemunno 206opro éam —
pumopuveckas @uzypa apamelickozo s3vlKd, UCROAb3YeMAsT 0As
cmblcaosozo yoapenust. Yacmo ecmpeuaemcest ¢ buoauu.

Hcmuna npunainexcum uenosexy, 3a01ymxicoeHue — e2o anoxe.
HU. B. I'éme

IIpasda y xazicooeo c8os, a UCMUHA OOHA HA BCEX.
Hapoonas myopocmy

Hcmuny Heavzs 00vcHUmMb max, umoovl eé noHAAU; HA0o, 4moobl 6
Heé nogepuiu.
W. Blake (1757-1827)

IIpeaucaosue

Ota HeboJbIIas padoTa MOsSBUIACH HA CBET NPU CTPaHHBIX oOcTosATENbCTBAX. B HOs0pe 2012
rofia s1 B COCTaBe IpyMIibl pOCCUICKUX YU€EHbIX Obl1 B KuTae Ha npeacraButebHOM Mex1yHapoqHOM
(opyme 1O U3yUYEHHIO IPECTYITHOCTH B SMOXY INI00ATM3aIMH, CO3BAHHOM KMTalCKU MM KOJIJIETaMHU.
Kak-To B 01MH 13 nnepepbIBOB KO MHE NoAo1en AHaroanid Banentunosrny HaymoBs u B riponecce pas-
rOBOpa «HM O YEM» UYTO-TO CIIPOCHJI O MOel HelaBHel padoTe, MOCBAMEHHON UCCIIEOBAHMIO KaTe-
TOPHMHU «LIeJIb» B YTOJIOBHOM IpaBe. 1 OTBETUJI U MIOMHTEPECOBAJICS, YErO pajiv 3Ta padboTa ero 3auH-
tepecoBasia. OH cKa3all, YTO OTBETUT UyTh MO3%keE. A 103 ke OH MHE OOBSBUII, UTO XOUET NOCBATUTD
OYepeHON CeMUHAp, KOTOPBIH BEAET yke Ha MPOTSKEHUHU psifia JIET, 00CY kK JEHUIO IPOOJIEMbl UCTUHBI
B YTOJIOBHOM I1paB€ U MPEAJIAracT MHE BBICTYIIUTh TaM C JIOKJIQZ0M.

MBICM OHECIUCH CTPEMUTENBHO. S mouyemy-1o BcnoMHwI KHUrY X.-I'. I'anamepa «Mcruna
U METOA» — KYJIbTOBYIO KHUI'Y BCEX T€pMEHEBTOB KOHIA 80-X rogoB mpouuioro crojerus. Tyt xe
TIOHSUT, YTO HUYETO M3 He€ He MIOMHIO, 32 MCKJTIOUYEHHUEM HECKOJIBKMX COOCTBEHHO TepMEHEBTHYECKUX
naccaxei. [Tpumen kK BHIBOY, YTO HAXOKYCh B OE3BBIXOAHOM IOJIOKEHUH H. .. COTJIACHIICS.

Tema oka3zasach TaKOM e MHTEPECHOU M 3aXBaTbIBAIOLIEH, KaK U CaM ITPOLIECC IOMCKA UCTHHBI
B JIOOOM BOITpoce. DTa TeMa UMeeT Hauallo, HO He MMeeT KoHLa. M He OyaeT ero mMeTs B 0003puMOM
Oynymem. A MoxkeT ObITh, U BOOOIIE OHA He UMeeT KoHua. [Ipolecc noucka UCTUHBI OECKOHEUEH U
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3aBEPIINTCS JIMIIIb BMECTE C 3aBEpIIeHUEM UCTOpUH YesnoBedyecTBa. «Konen ucropum» @. Gykysimer !
B 9TOM OTHOIIICHUH JTIOOOMBITHAS Oe3/elTylKa 1 He Oojiee TOoro.

3auem Mbl TUM 3aHUMAaeMCsi? « YUEHBIN, CTPEMSIIIUICS K COIMAJIBHON UCTUHE, HE MOKET Orpa-
HUYUTHCS TOJIBKO OMUCAHUEM M OObSICHEHHUEM TOTO, UTO €CTh,  TEM CaAMbIM OITPABJAHUEM CYIIIECTBY-
IOILIETO TMOJIOKEHUS BEIel: UCXOs U3 Ujleasa v IIEHHOCTEW COOTBETCTBYIOIIEH UEOI0TMHI, OH MPO-
KJIQIbIBaeT MOCT U3 MUPA CYIIIEr0 B MUP JOJIKHOTO»2,

N 310 OUeHb BaXHO; HEJAPOM BO BCEX JAWCCEPTAIMAX IO MpaBy, OCOOEHHO KaHAUIATCKUX,
cymiectByeT Macca npemioxkenui de lege ferenda. 910 U ecTh MONBITKA MPOJIOXKUTH MOCTHK OT
cymero — de lege lata — x momkHOMY — de lege ferenda. ITycTh 1 He Beeria yaauHbie 1 0OOCHOBAaHHbIC
— 39TO YK€ JIpYroil BOIpoC.

Wrak, mompoOyem.

! Dykysma . Konen ucropru u nocienuuii genosek. — M.: ACT, 2007.
2 Kopuryno A. M., ManTaroB B. B. [luanektrka conmanpHoro nosHanus. — M.: Ilomtuzpar, 1988. — C. 94.
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Oo0mee noHMMaHNe NCTHHBI KaK MP00JeMbl

Pycckuil s3bIK OMH U3 HEMHOTHX SI3BIKOB, TJIE CIIOBA «UCTHHA» U «IIPaB/ia» Pa3INYaloTCs 110
CBOEMY CMBICIIOBOMY COfIEpKaHMIO. BO3MOKHO, 3TO CTaHET SICHO MOCIie 03HAKOMJIEHHSI C HACTOSIIEH
padoToi.

HctrHa Beerna KOHKpETHa M MpUBsi3aHa KO BPEMEHU U IpocTpaHcTBy. B npeBHoctn Uctuny
4acTo N300pakaiy B BUE PEKPACHO AEBYIIIKHM, KOTOPYIO TAIUT Ky/la-TO MEP3KHii cTapuk — Bpemsi.

B 006memM-1o, MBI 3HaeM 3TO C IETCTBA, HO KaK-TO HE aKIIEHTHPYEM Ha 3TOM OOCTOSITEIbCTBE
cBoero BHUMaHus1. BermomanTe «CkasKky o MEpPTBOM 1apeBHe U cemu Oorathipsix» A. C. Ilymkuna.
Kak roBopwiia, Kpacysicb iepei 3epKablieM, 371asi HapHia:

«CBet moH, 3epkaible! Ckaxu
Jla BCIO MpaBay JONOXKHU:

S1 1 Ha CBeTe BCeX MUIIEE,
Bcex pymsiHelt u Oesee».

W 3epkanblie Bcerga oTBevyasio yrBepauresbHo. Jlo onpenenéHHoro MomeHta. Ho mpunuio
BpeMsl, ¥ OHO ckazano: «Ho...» M Hayanmace HoBas 3noxa. Mi3aMeHuIach cucteMa KoopArHar.

UroObl OIpeAeuTh Kakoe-TO sIBJIEHWE KaK UCTMHHOE, Hajlo, MpexXIe BCero, 3apMKCUpOBaTh
ero, rnpeaMer (He OECKOHEUHBII 0OBEKT, a BCEro JIMIIb OOBEKT HAIlero BHUMaHUs), B OIPEAE/IEH-
HOH cucTeMe koopauHat. I1py 3ToM Hajlo Bcerja NOMHHUTb, UTO «/1J1s1 peLleHus pa3HbIX 3aJa4 uccie-
J0BaTeNIb MOKET 3aHSATh PasHble MO3UIMU U TIOTOMY B OIHOM U TOM € OOBEKTe YBHIETh pasHble
npeaMeTbl»>. OueHb MoKa3aTesieH B 5TOM OTHOIIEHUH IPUMEP CO CTaKaHOM, UCTIONB30BAHHBIHA B CBOE
Bpems1 JIeHHMHBIM B OHOW M3 cBOMX padoT: «CTakaH ecTh, OECCIOPHO, M CTEKJISIHHBIN LIVIMHAP U
MHCTPYMEHT AJ1s1 uThs. Ho cTakaH MMeeT He TOJIbKO 3T [jBa CBOMCTBA, WJIM Ka4eCTBa, WJIM CTOPOHBI,
a GECKOHEYHOE KOJIMUECTBO APYTHX CBOKMCTB, KAUYECTB, CTOPOH, B3AMMOOTHOLIEHUH U «OIIOCPEICTBO-
BaHUI» CO BCEM OCTaJIbHBIM MUPOM. CTaKaH eCTh TSKENBIN MPeIMET, KOTOPbIA MOXET ObITh MHCTPY-
MeHTOM /17151 Opocanusi. CTakaH MOXET CIIYKHTh KaK Ipecc Marbe, Kak MoOMeIIeHre 17151 TOWMaHHON
6a00YKH, CTaKaH MOXET UMEThb IIEHHOCTh KaK MpeAMET C XylI0)KECTBEHHO! Pe3bOOi MM PUCYHKOM,
COBEPILIEHHO HE3aBUCUMO OT TOTO, TO/IEH OH /IS TUThs, CIEJIaH JIM OH U3 CTEKJIa, sBJIseTCs i1 (hopma
ero HWIMHAPHYECKON MM He COBCEM, U TaK Jajiee U TOMy MOJ00HOE.

Hanee. Ecii MHe HyeH CTakaH ceiiyac Kak MHCTPYMEHT JJIsl IMThsl, TO MHE COBEPILIEHHO He
Ba)XXHO 3HAaTh, BIOJIHE JIM LIMJIMHAPHYECKas ero hopma M AHCTBUTEBHO JIM OH CAENAH U3 CTEKJIa,
HO 3aTO BaKHO, YTO OBbI B IHE HE ObUIO TPELIMHBI, YTOOB! HENb3s1 OBUIO MIOPAHUTH I'YObl, YIIOTPeOIsis
STOT CTakaH U T. 1. Ecm ke MHe HyKeH CTakaH He /IS MUThs, a JJIsl TAKOTO YIOTpeONeH s, s
KOTOPOTI'O TOfIeH BCAKMI CTEKJISIHHBIA LIUJIMHAP, TOT/A ISl MEHs TOAMUTCS U CTaKaH C TPELIMHON B
JHEe WM Aaxe BOBce 0e3 JHa»*.

Bropoii a03a11 BaeH 151 ySICHEHU LIeJIU UCTIONb30BAHMU S UCTHHBI ¥ €€ KOHKPETHO-TEMIIOPaJib-
HOro xapaktepa. To ecTb HeT U He MOXeT ObITh MCTHH Ha BCE BPEMEHa U Ha BCE CIIy4Yau >KU3HU.

B o6m1em-T0, IpH jKeaHuKM MBI MOKEM e[1Ba JIM He JTI000H MpeMET, JTI00YI0 BEIllb PACCMOTPETh
T0J1 3TUM YIJIOM 3peHHsl. BaxkHO M3HaYalIbHO ONpeeMThCS C CUCTEMON KOOPIMHAT, a TO codece]-
HHMKH MOTYT IPOCTO He TIOHATH APYT Apyra. [oBops 0 KapTax, oquH OyAeT MOHUMATh O[] STUM TOIIO-
rpacuyeckue KapThl, ApYroi — urpajbHble, TpeTuil — KapThl Tapo u T. 1. Y Kaxaplil Oyzier npas u
WCKPEHEH, JjaBasi XapaKTePUCTUKY U ONMCAHUE «CBOUX» KapT.

3 Caratosckuii B. H. OcHoBbl CHCTeMaTU3anuy BeeoOmmux kareropuit. — Tomck: Uzn-Bo TI'Y, 1973. - C. 141.
* Nlennn B. U. Tlonx. co0p. cou. — T. 42. — C. 289.
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HrHopupoBaHue 3TOro 0O0CTOSATEIHCTBA MOXKET MPUBECTU K CAMBIM Pa3HBIM IMOCTICACTBUSIM.
WHorma gaxke TakuM, O KOTOPBIX MEPBOHAYAIBHO HUKTO HE 3a/TyMbIBAJIC.

B cepenune 50-x — Hauane 60-X roioB MpoIUIOro BeKa IOPUCTHI, «YKaCHYBIIUECS TMOCTe/-
CTBUSIM CTIMHCKUX PENPECCUil, 4acTo 0OJeYEHHBIX B (DOPMY YTOJIOBHO-TIPOIIECCYATbHOU esATe b-
HOCTH, TIONTPOCHIN (hMITOCO(OB 1aTh UM KOHIIETIIIUIO MO3HAHUST OOCTOSATEIbCTB COBEPIIIEHHOTO Mpe-
CTYIUICHUsI, MYCTh JaXe WJICATMCTUYECKYI0, HO BechbMa HaJE&KHYI0 B HPAaBCTBEHHOM IUIAHE IS
MPEIOTBPAIIEHHs TOM TOPHKOW MPAKTUKHU, YTO cTpaHa nepexuiaa B 30-40-e rr. XX cronerusi» . A
€CTh JIM Takasi KoHrlerus? beia 1 oHa korga-Huoyab? Bo3moxkHo m e€ BooOIie co3nars?

3 Kossieun A. A. Kpurepuil ncTiHbI, NO3HaBaEMOM B YIOJIOBHOM IIpOLIECCE, B CBETE BOBMOXXHOCTH €€ HOPMaTHBHON (popManu3a-
1y // Bubnoreka kpumuHaucra. Hayunstii skypran. — 2012, — Ne 4. — C. 113.
8
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ITonsitue uctunbl. UcTuHa kak kareropusi pusnocoduu

Ectp kareropuu, K KOTOPbIM B TOH WJIM MHOM (hopMe 0OpaIiaimch, HaBepHOe, Bce KOraa-imoo
CYILECTBOBABILIME MbICAUTENN. VI KaTeropusi UICTUHBI OTHOCUTCSI K YMCIy TakoBbIX. OObsACHsETCS,
Ha MOH B3I/, 3T0 npocto. YenoBek nMeHHO Kak Homo sapiens, Kak 4yesoBeK pa3yMHbIH, BCEeraa
CTPEMHUTCS K TIO3HAHUIO YErO-TO HOBOTO, HEM3BECTHOTO eMy. B CBSI3M ¢ 9TUM OH JOCTaTOUHO OBICTPO
B IpOLIECCe MO3HAHUS CTOJKHETCS C MPOOIeMON MCTMHHOCTU NOJYYEHHbIX UM 3HaHMi. [Tostomy
BOIPOC UCTUHBI U BOIPOC O TOM, YTO €CTh UCTHHA, — 3TO €CTECTBEHHOE COCTOSIHUE KaXJJOr0 MbIC/IS-
miero yesoseka. I1o-1pyromy npocro ObITh HE MOXKET.

[MockombKy MBI Bce (32 OUeHb HEOOJBIIMM MCKJIIOUEHHUEM) JIETH CBOETO BPEMEHH, MOCTONIBKY
€CTb CMBICIT /IJIs1 Hayajla OOpaTUThCS K Y4eOHMKaM, 10 KOTOPbIM YUMIIUCh MBI M YYHITUCH IO HAC.

B 60-x rogax mox UCTHHOM, — OYE€Hb 4acTO MOAYEPKUBATIOCH, YTO peub CIEAyeT BECTH 00 00b-
eKTUBHOM UCTUHE, — IOHUMAJIOCh TAKOE 3HAHUE, KOTOPOE HE 3aBUCUT HU OT KOHKPETHOI'O YeJIoBeKa,
HU OT BCero yesioBeuecTBa. MIHOIAa B MOATBEP:KA€HHUE ITOTO Te3Mca PUBOAMINCH COBEPIIEHHO HaUB-
HbI€ C TOUKU 3PEHMS JHS CETrOIHSAIIHEro JoKa3aTenbcTBa: «Hanpumep, Halle yTBepxkIeHUe, YTO B
CosetckoM Coro3e NOIHOCTBIO U OKOHYATEIbHO OO COLMATIN3M, SBJSAETCS OOBEKTUBHON UCTH-
HOI1, 10O cofiepKaHNeM STOTO YTBEPKACHUS SIBJISIETCS TO, YTO OOBEKTUBHO CYIIECTBYET, HE3aBUCUMO
OT TOT'0, JKeJIaTeIbHO 3TO KOMY — TO MM HeT»®. JlaBHo ysxe HeT H1 CoBeTckoro Coio3a, HU TOJTHOCTBIO
¥ OKOHYATEJbHO NOOeIMBIIero corpanuima. OCTaauch TOJIBKO CIOBA, KOTOpbIE, KaK HAOOp CJIOB, U
BBICTYIIAIOT HbIHE B BUJE OOBEKTUBHON MCTHHBI, MO0 ObUIM CKa3aHbl JABHO, U JUISl TOTO, YTOOBI UX
W3MEHUTb, HEOOXOIMMO BEPHYThCS B MIPOILIOE, a ITO NOKA HUKOMY HE JaHO.

[Tpousoruenime smoxaabHble COOBITUS MPUBEIN K NEPEKOCY B COZHAHMM HEKOTOPBIX HAIIMX
corpaxjad. OHM CHELIHO MEePEOPHUEHTHPOBAIUCH U TIOCTIEIIMIIN OOBSBUTD ykKe KalIMTAIU3M «CBET-
JIbIM Oy/1yIIIMM BCETO YeJI0BEYECTBa». 17151 KOro-To 3TO CTasIo HOBOW MCTHHOW. HO BOT yke camu Karu-
tammucthl: [x. Copoc, puHaHcoBbIi MarHat, iy k. E. Cturnun, HoOeneBCKuii laypeaT Mo KOHO-
muke (2001), pa3BeHUMBAIOT 3T 30Ty ICHU T HAIUX JnOepasioB’. Ho 0cOOEHHO CHITBHO MPOIIENCS
no Karmtanu3my 1 o CoenuaénnsiM [ltatam Amepuku 36urneB bxesuHckuil. 9To camo 1o cede
YIMBUTEIBHO, HO 3TO (pakTs. MokHO ynoMmsaHyTh padoTsl ae Coto, crateu ®. KacTpo, BeICTYIUICHUS
Vro Yaseca (0HM, pasyMeeTcs, HEKAIUTAIMCTHI) U MHOTOE Apyroe. 3Ha4uT, ¥ 31eCh HET UCTHUHBL. I e
ke oHa?

Beprémcsi, oqHako, k podiemam ¢utocopun. Yepes aaanars et pumocodsl cramm donee
OCTOPOXXHBIMM U IUCATh YK€ CTAIU 4yTh-UyTh NMO-ApyroMmy. VICTUHY cTaau onpenesnsaTh Kak «aieK-
BaTHOE OTpakeHHe 00bEKTa MO3HAIIINM CyObEKTOM, BOCIIPOU3BE/IEHHE €0 TaKUM, KaKUM OH CYILle-
CTBYET caM I10 ce0e, BHE M HE3aBHCHMO OT YeJIOBeKa M ero co3HaHus» . OfHaKO B 3TOH AepuHUIIN
HUYEro He TOBOPHUTCS O KauecTBaX BOCIIPUHUMAIONIETO CyObeKTa (OOBIYHBIN YeJIOBEK U JAIBTOHUK
BOCIIPUHMMAIOT LIBETOBOE OKPYKE€HHE COBEPIIEHHO MO-pa3HoMy). Kak noHumars BocripousBeieHue?
Ecimm nepen aecsAThio XylI0KHUKAMM [OCAAUTh KPAaCHUBYIO JEBYLIKY M MOMNPOCUTh MX HamucaTb €€
MIOPTPET, TO BCE MOPTPETHI OKaKyTCs pa3HbIMU. Kakoil M3 HUMX cliefyeT cuuTaTh UCTUHHBIM? Benp
emi€ Oonrapckuii punocod akanemuk Tomop [1aBnoB onpenensit UCTHHY Kak BBICIIYIO (hOpMY CYyOb-
eKTUBHOTO OTpakeHHUs1 0OBbEKTUBHON AEHCTBUTENBHOCTH 1

® OcHoBBI MapkcrcTckoit punocodun. — M.: Fociomurusaar, 1962. — C. 258.

7 Copoc [Ix. Kpusuc mupoBoro kanuramusma. — M.: UHOPPA — M, 1999; Jlokunan Crurmuua o pedopMe MexIyHapOIHOR
BaTIOTHO-(PMHAHCOBOW CUCTEMBI. YPOKH TIIOOATBHOrO Kpr3uca. — M.: MexayHaponHbie oTHommeHus, 2010.

8 Bakesunckuii 36. Crpareruueckuii B3risiy: AMepuKa U robaibHbli Kpusuc. — M.: Actpenb, 2012.
9 dunocodckuil SHIUKTONEMIeCKUid clioBapb. — M.: CoBerckast sHimktonenus, 1983. — C. 226.

10 Magnos T. 36pannbie unocodekue nponsseneHus. — M.: U3a-Bo unoctp. ymreparypsl, 1962. — T. 3. — C. 437.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-

COOOM.
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