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2. H. Haropnas. «Hasorosble criopel. OLieHKa TOKA3aTeNIbCTB B Cy/Ie»

dBeanna Hukonaesna Haropuas
HaJjiorosbie Criopbl: OlleHKa
I0KA3aTeJbCTB B Cy/e

BBenenne

JlokaspiBaHKe 1 ero mpoOIeMbl OCTAHYTCS aKTYaIbHBIMH JIO TEX IOp, ITOKa CYIIECTBYET pa3ou-
paresbeTBO 16 B cyaax. Ho B onpeiesieHHbIe MOMEHTBI CYILIECTBOBAHMSI TOCY/IapCTBA M IIpaBa aKkTy-
aJIBHOCTD JI0Ka3bIBAHUS BO3pacTaeT .

N3Becthblii opuct U.B. PelieTHrKOBa CBSI3bIBa€T 000CTpeHNE HEOOXOIMMOCTH UCCIIEJOBAHNUS
JI0Ka3aTeIbCTBEHHOTO MpaBa C Pa3BUTHEM COCTSA3ATEIBHOCTH I'PakJAHCKOTO Mporecca’.

Uro KacaeTcst HAJIOTOBBIX CIIOPOB, TO aKTYaIbHOCTh JIOKA3bIBAaHU S ITPU UX Pa3peLLIeHUH B HACTO-
siee BpeMs oOycioBieHa npuHaTueM HanoroBoro konekca Poccuiickoit @eaepauyy (M MOCTOSH-
HBIM €TI0 U3MEHEHHEM ), a TaKxke ApOUTPaKHOIO MpoLecCyallbHOro Kojiekca Poccuiickoit @enepanuu
(AIIK P®) 2002 r., B kotopom nosiusics pazaen II «[IpousBoacTBo B apOUTpakHOM Cye epBoi
MHCTAHIMY 1O JeJlaM, BO3HUKAIOIUM U3 aJIMUHUCTPATUBHBIX W MHBIX MyOJIMYHBIX MPAaBOOTHOILIE-
HU».

Tem cambiM BrepBble O(UIMAIBLHO ObUIO NMPU3HAHO HAJIMYME OCOOEHHOCTEH pacCMOTpPEHHUs
CyeOHBIX [T, BOSHUKAIOMIMX U3 MyOIMYHBIX TPABOOTHOIICHUH, K KOTOPBIM, O€3yCIIOBHO, OTHOCSTCS
7JieNa, BO3HUKAIOIME U3 HAJIOTOBBIX MPaBOOTHOIIEHUH. [Ipy 3TOM cyneOHO-apOUTpaXHOM MPaKTH-
KO OBbIJIO HAKOIUIEHO TaKOe KOJIMYECTBO 3TUX 0coOeHHOcTel, uto npu npuHatun AITK PO 2002 r.
NOTPeOOBATIOCh BKJTIOUEHHE 1IEJI0T0 pasielia, PerylIupyIomero mMpor3BOACTBO 10 JiejiaM, BO3HUKAIO-
MM W3 aJMUHUCTPATUBHBIX U MHBIX MyOJINYHBIX TPABOOTHOIICHUT.

Jloka3aTteabCTBEHHOE MPaBO HE MOXKET M3ydaTbcsl 0e3 MPAKTUKKU ero peanusaiuu. [Ipu stom
I[JIABEHCTBYIOLIYIO POJIb B Pa3BUTHH TEOPUH JOKA3aTe/IbCTBEHHOI'O [TPaBa UI'PAeT MPaBOIPUMEHUTEIb-
Has MpaKkTuKa’.

B ycrnoBusix Bo3pacTaHusi pOJM JIOTOBOPHBIX OTHOIIEHWH, pachaja MpexHed IpaBOBOM
CHCTEMBI, HUTMYHS OOJIBIIIOTO YCa CyObeKTOB, HAXOASIIMXCS B OTHOLIEHHUSIX KOOPIMHALINH, Cy/1e0-
Hasl BJIaCTb MOXET ChIIpaTh B ONpeIeJIEHHON Mepe poJib MHTerpupyloliero Havyasa. Cyapl myTeMm mnpe-
LEJEHTHOIO PEeryJMpoBaHus CIIOCOOHBI OKa3aTh IMO3UTUBHOE BO3AEHCTBHE HA CTAaHOBJIEHUE HOBOM
MIPAaBOBOH CHCTEMBI, BHIPAOOTKY €IMHBIX OOIIMX MpaBWII MOBEAECHHUS B KOHKPETHBIX (DaKTHYECKUX
CUTYaIUsIX*.

OpnHuM U3 obcrosTeNbeTB, noasurimx M.B. PemernukoBy k Harucanuio «Kypca Jjokazaresisb-
CTBEHHOI'0 IIPaBa B POCCUMCKOM I'PakJaHCKOM CYIOIPOU3BOCTBE», SABJISETCS HAKOIUIEHHBIN B HAYKe
Marepua 0 JOKa3bIBAaHUH 1 I0KA3aTeNIbCTBAX . ABTOP HACTOSIIIIETO UCCIIEJOBAHMS IOJKEH PU3HATH,
YTO B HAayKe MMeeTCsl He TaK MHOTO MaTepuaia O IOKa3blBaHUHM U JI0OKA3aTeIbCTBAX MPH pa3pelieHUur
apOUTPaXHBIMU CYJaMH CIIOPOB, BHITEKAIOLIMX U3 HAJIOTOBBIX IPABOOTHOLUEHUI, XOTS 3TU CHOPHI
paccMaTpHUBAIOTCS apOUTPAXHBIMU cyamu yxe 6omee 10 et ¢ momenTa npuHATUsA 3akoHa PP «O6
ocHoBax HasloroBo# cucteMbl B Poccuiickon ®eneparmn» 1991 r. u AIIK PO 1992 r.

! Cm.: Pemernnkosa 1.B. Kypc noka3zareabCTBEHHOTO MpaBa B POCCHIICKOM TpakaaHCKoM cymorponsBoacTee. M.: Hopma (M3na-
Temnbekas rpymma «Hopma-Uudpa-M»), 2000. C. 7.

2 Cm.: Tam xe.
3 Cm.: Tam xe. C. 52, 53.

4om.: Spkos B.B. IOpunnaeckue hakTsl B MeXaHU3MeE peai3aliii HOpM I'pak JAHCKOTO IpoLieccyaabHoro rnpasa. Exatepunoypr,
1992. C. 173, 174.

5 Cwm.: Pemernukopa U.B. Vkas. cou. C. 7, 8.
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DKOHOMUYECKHE OTHOIIEHHSI TIPUBEJM K Pa3BUTHIO HAJIOTOBOTO 3aKOHOIATENILCTBA U BbIjIEIIE-
HUIO B HUX MHCTUTYTA JIOKA3aTeIbCTR.

CBoeoOpa3HOi BeXO B 3TOM Iporiecce sSBIIoCh npuHsaTue [loctanosnenns Koncturynmon-
Horo Cyna P® (KC P®) ot 14 utonsa 2003 1. Ne 12-IT «Ilo geny o mpoBepke KOHCTUTYIIMOHHOCTH
TOJIOKEeHUN cTaThi 4, myHKTa 1 crathu 164, myHkToB 1 1 4 cratbu 165 Hanorosoro koznekca Poccuii-
ckonl ®Penepanyu, cratbit 11 TamoxenHoro koaekca Poccuiickoit ®enepanyuu u crate 10 3akoHa
Poccuiickoit ®epepanun «O Hajore Ha JT0O0ABJICHHYI0 CTOMMOCTb» B CBSI3W C 3ampocaMu ApOuT-
paxHoro cyna Jlumenkoi oomactu, xkanodamu OO0 «Ilamupyc», OAO «/labHEBOCTOYHOE MOPCKOE
napoxoactBo» u OO0 «Kommepueckast komnanust «banuc». IToT JOKYMEHT COAEPKUT Psiji 3HAUM-
MBIX TPaBONOJIIOKEHUH. B yacTHOCTH, (beiepasibHbIN 3aKOHOATE b, IPUHUMAS 3aKOHBI B 00JIACTH
HAJIOTOBOTO PEryJlMpoOBaHus, 00s13aH UCXOOUTh HE TOJIBKO M3 MyOJMYHBIX MHTEPECOB rOCYAApCTBa,
CBSI3aHHBIX C €0 SKOHOMHYECKOUN O€30MaCHOCTHIO, HO M U3 YACTHBIX MHTEPECOB (PU3MUECKUX U I0pH-
OUYECKUX JIMII KaK CyOBEKTOB IPaJaHCKHUX MPABOOTHOIICHUI W BHEITHEIKOHOMHUYECKOU NesITeIb-
HOCTH.

Jpyroil BaskHbII BBIBOJ: HOPMbI HAJIOTOBOTO 3aKOHOJATEIbCTBA TOMKHBI ObITh TAPMOHU3UPO-
BaHbI C JUCKPELIMOHHBIMU HOPMaMU I'PaKIaHCKOTO 3aKOHOIATETbCTBA.

JlaHHBIE TIPABOIONIOKEHUS] OKAKYT 3HAYMTESbHOE BIMSHME Ha (DOPMHUPOBAHUE apOWT-
PaKHO-CYeOHOI MPAKTHKKM B OOJIACTH JOKA3bIBaHMWsI, OHAKO HanOojee 3HAYMMBIM B 3TOH cepe
npaBonpuMeHenus sisercs BbiBog Koncrturynmonsnoro Cyna P® o tom, uTo Ha cya BO3JIOKEHa
00SI3aHHOCTDb COJIEMCTBOBATH JIMIIAM, YUACTBYIOIIMM B PACCMOTPEHHH HAJIOTOBOTO CIIOPa, B TOJIyYe-
HUM HEOOXOIMMBIX JOKA3aTeIbCTB OT JPYTUX JIMII.

IOpunnyueckas oOImEecTBEHHOCTD U MPEANPUHIMATEN AKTUBHO OTKJIMKHYJIMChH Ha BEsTHUSI Bpe-
MEHH, O YeM CBUAETEIbCTBYET BBIXOJI B MIeUaTh CHEBHITYCKa Ha TeMy «JloKa3aTebcTBa» MpUIIOKe-
Hus «lOpuct» k razere «IKOHOMUKA U KU3HB» (HOsIOph 2003 1., Ne 47 (9001)), B KOTOpOM OBLTH
OIMyOJIMKOBAHBI CTAThH CyA€OHBIX paOOTHHUKOB, aIBOKATOB, yueHbIX. Harpumep, 000CHOBBIBas HEOO-
XOAMMOCTD BBEJICHUsI Cy/ja MPUCSKHBIX B IPAKIAHCKUNA U apOUTpaxHbIi rporiecc, [1. AcraxoB u K.
CKJIOBCKUIA CCBUIAIOTCS HA TO, YTO, TIOCKOJIbKY apOUTPasKHbIE CYIbl COCPEIOTOUMIN JOCTATOYHO KBa-
mpUIIIPOBAHHbIE KAJPBl ¥ CMOTJIM CO3/1aTh (DYHKIIMOHUPYIOIYIO CUCTEMY IPOBEPKHU MPABUIILHOCTH
Y eIMHOOOpa3usl MPUMEHEHHsI 3aKOHOB, T. €. BOIIPOCOB MPaBa, pe3KO MOBBICUIIOCH CETOHS 3HAUCHHUE
JOKa3biBaHUs (pakToB’.

Takum 00pa3oM, OUEBUIHO, YTO U YUEHBIC-IOPUCTDI, U MPAKTUKYIOIINE aIBOKATHI, ¥ BBICIIUI
opraH cy/ieOHOH BJIaCTW MPAKTUYECKU B OAMH U TOT K€ TIEPUOJ MPUIIUTUA K BBIBOLY O 3HAYUMOCTU
po0IeMbl JOKa3bIBAHUSI IMEHHO B HACTOSIIIIEE BPEMS.

N.B. PemeTHuKkOBa OTMEUaeT, 4TO JI0KA3aTeJIbCTBA — OYEHb CIEIU(UUECKOe MIPABOBOE sIBJIE-
HUe: 0OIIHe MOJIOKEHHS O IOKa3aTeIbCTBAX COACPKATCS B HOPMaX IpaxJaHCKOTO MPOIECCYaTbHOTO
paBa, a BOIPOCHI JOKA3bIBAHUS MO OTIEJBHBIM KAaTETOPUsIM I'PaKIAHCKUX e B OOJIBIIMHCTBE CBOEM
— B COOTBETCTBYIOIIMX OTPACIISIX MaTePUAILHOTO TPaBa.

Co3nanue nporieccyaitbHbIX 1 MaTepUAIbHO-TTPABOBBIX HAYaJl CTABUT BOIIPOC O MECTe JOKa3a-
TEeJILCTB B CUCTEME IpaBad.

Jloka3biBaHKe MO KaXI0M KaTeropuu Al Cyryoo crelrpuyHO: eCTh CBOM MpeIMeT JI0Ka3biBa-
HUS1, 0COOEHHOCTH B pacripe/ieieHIH OOsI3aHHOCTHU JIOKa3bIBaHUS U JOIYCTUMOCTH JIOKA3aTeIbCTB .

Lenplo HacTosIIEN PabOTHI SIBISETCS PACKPHITHE BCEX ITUX COCTABJISIONIMX JOKA3bIBAHUS T10
HAJIOTOBBIM JieJiaM. ABTOp CTaBUT Tiepe]] cOOOM 3a/1auy Ha CTBIKE HOPM IPOIIECCYaTbHOTO ¥ MaTepH-
QJIBHOTO TIpaBa MPOCIEUTh OCOOCHHOCTH B pacrlpe/ie/ieHul OpeMeHH JIO0Ka3bIBaHUS M0 HAJIOTOBBIM

6 Cm.: Tam xe. C. 51.

7 Cm.: Acraxos I1., Ckoekuii K. JlexapctBo ot koppynuuu // Poccuiickas razera. 2003. Ne 196(3310).
8 CM.: Pemernnkopa W.B. Vkas. cou. C. 10.

° Cm.: Tam xe. C. 18.
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criopam, MPOaHAIM3UPOBaTh CHEM(MHUKY UCTIONB30BaHKS PA3JIMIHBIX BUOB JOKA3aTEeILCTB IO JaH-
Hoit Kateropuu jiei1. Bmecte ¢ Tem .B. PerieTHukoBa B CBOUX MCCIEAOBAHUSX MPUXOIUT K BBIBOY
0 MEKOTPACIEBOM XapaKTepe 0Ka3aTeJIbCTBEHHOTO MpaBa, YTO MPEAOCTaBIsSeT BO3MOKHOCTD IS
npuMeHeHus aHagorum .

VIMeHHO MeXOoTpacieBOl XapakTep J0Ka3aTelIbcCTBEHHOTO MPpaBa, C OMHON CTOPOHBI, OIpese-
JISIET CJIOKHOCTh N30PAaHHOUM TEMBI, a C IPYTOl CTOPOHBI, TIO3BOJISIET OCBETHUTH €€ pa3IMyHbIe I'PaHH,
Ha CTBHIKE KOTOPBIX BO3MOKHO HanOosiee 00beMHOe TIOHMMaHUe B3aUMOJICHICTBUSI HAJIOTOBOTO TTpaBa
C JIPDyTMMU OTPAC/ISIMM MaTepUAJILHOTO TpaBa U apOUTPaXHBIM MPOIIECCOM TPHU JOKA3BIBAHUU TIO
HaJIOTOBBIM CIIOPaM.

C BeenenueMm B aeiictBue AITK P® 2002 r. B Hero BnepBbie Ha CTaJMU MOATOTOBKH JieNa K
cyaeOHOMY pa30HpaTesbCTBY ObLT BKJTIOUSH TAaKOM 3Tall, Kak MpeJBapuTesIbHOe CyleOHOe 3acejaHue,
HaIpaBJICHHbII IMEHHO Ha HanboJiee TI0JTHOE PaCKPHITUE JOKA3aTe IbCTB eIlle Ha CTaIUH MOATOTOBKU
aena K cyneOHOMY pa30MpaTesibCTBy, A7 Yero cyi ObUT HaJesIeH TOJHOMOYMSMY pa3periarh Xona-
TAlCTBAa CTOPOH, OINPEeATh JOCTATOUHOCTD MPEICTABIEHHBIX JOKA3aTeIbCTB, JOBOAUTH /IO CBE/e-
HUs CTOPOH, KaKue JOKa3aTeJIbCTBA UMEIOTCS B JieJie, a CTOPOHBI — IIPABOM IPECTaBIIATh OKa3a-
TEJILCTBA, 3asIBJISATh XO/1ATalCTBA, U3JIaraTh CBOU JIOBOBI [0 BCEM BO3HUKAIOIIMM BorpocaM (cT. 136
AIIK P®).

[TpoGnema noKa3bIBaHUS CAaMbIM TECHBIM 00OPa30M CBSI3aHA C HAJIMYMEM B POCCHUHCKOM I'paX-
JAHCKOM ITpOoIiecce MPUHITAIA COCTSI3aTeIbHOCTH, TIPE/Iebl ISHCTBHS KOTOPOTO Pa3IMIHBIM 00pa3oM
ObLTM 0003HAYEHBI 3aKOHOATENIEM Ha Pa3HBIX ATAMax pa3BUTHS MPOIECCYaTbHOTO 3aKOHOAATETCTBA
B npuHuMaeMbix AIIK P®.

W.E. DHrenpMaH rnepevyrciv MoJIoKeHUs] PUMCKOTO 1 OOIIErepMaHCKOTo TPoIiecca, BeIpaka-
IOIIHE COAEPKaHNe COCTSA3aTeNbHbIX Hauall B IPaKAaHCKOM IpoLiecce.

1. Nemo judex sine actore. Het ucTia, HeT u cyfa, T. €. pa30upaTeIbCTBO TI0 JIeTy MpeKpala-
eTcs B TOT MOMEHT, KOT/Ia UCTell TiepecTaeT 00 3TOM XOIaTalCTBOBATb.

2. Audiatur et altera pars. [la BbICTyIIAIOT M NPOTUBHYIO cTOpoHY. Kakaast cropoHa mmeer
paBHOE TIPaBO TOBOPUTH U CIIYIIATh B CyAeOHOM 3aceqaHnu. [T0CKOIbKY HCTell UMeeT MepBoe CI0BO,
OTBETUMKY MTPUHA/IJICKUT TIOCNIE/THEE CIIOBO.

3. Ne prokedat judex ex officio. Cynpsi He ¥MeeT CTyKeOHBIX 00sS3aHHOCTEH, CBSI3aHHBIX C
coOMpaHUeM JO0Ka3aTeIbCTB, a IOTOMY OH He BITpaBe cOOMpPATh JI0KA3aTeIbCTBA TI0 CBOEH MHUINA-
TUBE U MIPUBJIEKATH JIPYTUX JIMIL K yYaCTHUIO B TIpoIiecce.

4. Quod non est in actis est in mundo. Yero HeT B jejie, TOrO HET U Ha CBETe. DTO MPABUIIO
9MOXU KpallHero NuchbMeHHOro (popMai3Ma Iojie3HO C TOUKH 3peHu st (PUKCAIUU BCEX HEOOXOIUMBIX
CBEICHMIA B TIPOTOKOJIE CyAeOHOrO 3acelaHusl.

5. Judex ne eat ultra petita partium. Cyz He JOJKeH BBIXOAMTH 32 MPeeibl TPeOOBAHUI CTOPOH
1, KaK CJIC[ICTBUE, HEe BIIpaBe MPHUCYAUTH CTOPOHE OoJiee, UeM OHa TpeOoBaJa.

6. Jura novit curia. 3aKOHbI 3HAET CYJI, T. €. Cy/y Jyullle 3HaTh, KAKHE 3aKOHBI CJIeyeT IprUMe-
HUTB 10 pe3yJIbTaTaM pacCMOTPEHUSI 3asBJICHHOTO CIIOPa HE3aBUCHMO OT (haKTa HAJTMYM ST WUTA OTCYT-
CTBUSI CCHITTKM HA TU 3aKOHBI caMUX CTOpPOH. Eciu ke cTopoHa cchlmaeTcss Ha OObIYHOE MPaBo, TO
OHa 00s13aHa JOKa3bIBaTh €r0 HAJIMYKe.

7. Sententa ferri debet secundum allegata et probata, non secundumconscientiam. PeiieHue
JOJDKHO OBITH TIOCTAHOBJICHO TIO TIPECTABJICHHBIM U JJOKa3aHHBIM OOCTOSITENILCTBAM, a He 10 YOexk-
JeHUIo coBecTH' !,

Bbutn M BOCTIPUHSATSHI, ¥ €C/T ObLIM, TO C KAKOW CTETIeHBIO TIOJHOTHI, 3T IMOJIOKEHUS POC-
CHICKM apOWTPaKHBIM IPOIIECCYaTbHBIM 3aKOHOAATEILCTBOM, MPOCIICKEHO aBTOPOM HACTOSAIIEH
padoTHL.

10 Cwm.: Pernernukosa W.B. Vkas. cou. C. 45.

"' Cw.: Durensman ULE. Kypc pycckoro rpasknaHckoro cygonpoussonctsa. fOpees, 1912. C. 195-199.
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3acnyxuBaet ocodoro Buumanus [locranosnenue Koncruryrmonsoro Cyga P® ot 14 utons
2005 r. Ne 9-T1 no neny o mpoBepke KOHCTUTYHIMOHHOCTH TojioxkeHui cr. 113 HanoroBoro kojekca
Poccuiickoit ®eneparym B cBs13M ¢ xkanoOou rpakaanku [ A. TlonskoBoii u 3arpocom deepaibHOTrO
apOuTpakHOro cymna MoCKOBCKOro okpyra, B kotopoMm Koncruryrmmonssiii Cyn P® ycranoBu, 4to
MyOMMYHO-TTPAaBOBast PUPOAA HATIOTOBBIX PABOHAPYIIIEHHUI U TIPETepIIeBaHe HEraTUBHBIX MOCIIE -
CTBUI MX COBEpIIEHHS MPErosaraioT, YyTo Mo Taram jeiaM Tpedyercsi OOHapyKeHHUe, BbIsSBIICHHE
HAJIOTOBBIX MTPABOHAPYILIEHUH, COOMPAHUE JI0KA3aTEIbCTB.

B nannom nokymente Koncturyumonnsiii Cyn PO ormerus, 4to 3aKOHOAATENb BBEI UHCTUTYT
JABHOCTH IIPUBJIEYEHUS K HAJIOTOBOM OTBETCTBEHHOCTHU 3a COBEPILEHNME HAJIOTOBBIX IIPaBOHApYILeE-
HUI B LEJISAX TOCTHKEHU s CTAOMIBHOCTH MPABOIOPSIKA, TPABOBOM OIMPE/IEIEHHOCTH, YCTOMYUBOCTH
CJIOXKMBLIENCS cucTeMbl IpaBooTHoteHuil. I1pu atom Koncrurynmonnsiii Cyn P® noguepkHny, 4to
BBEJICHUE CPOKa JABHOCTH IOPUIMYECKH 00eCIIeunBaeT BOZMOKXHOCTh cOOpa U 3aKpeTUIeHHsI JOKa3a-
TEJIbCTB IIPABOHAPYILUEHUS.

JIaBHOCTH TpUBJIEYEHHS] K HAJIOTOBOW OTBETCTBEHHOCTH — WHCTUTYT, OOIIUI IS TTPABOBBIX
CHCTEM TOCYIapCTB — yYaCTHMKOB KOHBEHIMM O 3a1uTe mpap yeoBeKa U OCHOBHBIX CBOOO/.

Esponetickuit Cyz 110 npaBaMm yesioBeKka pacCMaTpUBAET €€ Kak IpaBo, IPEAOCTaBISIEMOE 3aK0-
HOM JIMITy, COBEPIIMBIIEMY HAJIOTOBOE MPaBOHAPYIIEHHE, He ObITh MpecielyeMbIM MO UCTEUCHUH
OIPE/IEIEHHOTO CPOKA C MOMEHTA COBEPIICHUS JISSHUS, C TEM YTOObI JOCTUIaIach MPaBOBast 3ally-
IIIEHHOCTh M HE TIOABEPrayioCh MOCATaTeIbCTBaM MIPaBO Ha 3aIUTY, KOTOPOe ObLIO Obl CKOMITPOMETH-
POBaHO, eciy OB CY/Ibl BRIHOCUJIM PEIlIeHNsI, OCHOBBIBAsICh HA HETIOIIHOM B CHJTy UCTEKIIIETO BpEMEHH
nokazarenbctBeHHON Oasze (IToctanosnenue ot 22 uioHs 2000 r. no neny Kosm u gpyrue npoTtus
benbrun).

B xouBennmsix CoBera EBporbl 0OsI3aHHOCTH TUIATUTH 3aKOHHO YCTQHOBJICHHBIE HAJIOTU M
cOOpBI CIIeIMAIbHO HEe periaMeHThpyetcs. OTIpaBHbIe MOMEHTHI [IsI PEryJIMPOBAHUS STUX OTHOIIE-
Hul chopmysupoBansl B cT. 1 [Iporokosna Ne 1 k KoHBeHIMuU 0 3aiuTe 1npaB 4ejaoBeKa U OCHOBHBIX
cBoOoz ot 20 mapta 1952 r. (CEJ] Ne 9). B cooTBeTcTBUM C I1. 1 TaHHOM CTAaThU Kaka0e pr3rdeckoe
WM I0PUINYECKOE JIUIIO UMEET MPaBO HA YBaKEHHE CBOEH COOCTBEHHOCTH.

B nyHkTe 2 crnienuasbHO OroBapuBaeTCsl, UTO MOJNIOKEHUS CTaThbU HE YMAJISIOT IIPAaBO rocynap-
cTBa 00ECIIeUYMBATh BBHIMOJHEHNE TAKMX 3aKOHOB, KaKHe eMy MpeCTaBISAI0TCS HEOOXOUMBIMU 151
obecrieyeHus1 yIuiaThl HAJIOTOB MM Jpyrux cOopoB wim mrpados. K uncity nomycTuMeix Mep, B
YACTHOCTH, OTHOCSITCSI HAJIOXKEHUE apecTa Ha UMYILECTBO B CBSI3M C €0 MPOAAXeH ISl MOKPITUS
3aJJ0JKeHHOCTH TI0 HAJIOTaM HJTH BBITIOJTHEHUSI IPYTUX (DUHAHCOBBIX 00S3aTENIbCTB, 3aJI0T B MONb3Y
HAJIOTOBBIX OPTraHOB B 00ecreYeHre YIUIaThl HEBBITUIAYEHHBIX HAJIOTOB WJIH IITpadoB 2.

Cremyer OTMETHTB, UTO OOSI3aHHOCT IJIATUTh 3aKOHHO YCTAHOBJICHHBIE HAJIOTH U COOPHI ObLIa
MpU3HaHa UIMEHHO B TTpakTrke EBpomnerickoro Cyma o mpaBam 4esioBeka. B perrenun o aeny IepOio
npotuB IIBermu ot 23 oktsa6ps 1990 r. Cyn ycranoBui, uto cepa aeiictus 1. 2 c1. 1 [IpoTokomna
Ne 1 pacnipocTpaHsieTcsl ¥ Ha YCTaHOBJICHHE OOSI3aHHOCTH TUIATUTh HAJIOTH 2.

B npaktuke EBponeiickoii komuccuu u EBponeiickoro Cynia 1o npaBam 4esioBeKa NOJAHUMAIICS
BOIIPOC O TOM, paclipOCTPaHSIOTCs JI rapaHTyu cT. 6 KoHBeH1mu (TpaBo Ha cripaBeyInBoe CyaeOHoe
pa30upaTesIbcTBO) Ha CIIOphI B chepe Hasoroodnoxenus. Komuccuss HEOMHOKPATHO MOIYEPKUBAIIA,
YTO CT. 6 HE IPUMEHSIETCS] B OTHOLIIEHUH MOJOOHBIX pazoupatebeTB. OIHAKO BIOCIEICTBIN B OJHOM
U3 JIeJ1 OHAa He MCKJTIOYMIIA BOBMOXKHOCTh TOTO, UTO CyAeOHOe pa30rparesbCTBO, CBA3aHHOE C BBEJIe-
HHUEM CIelaIbHOro cO0pa, MPEeAronaraio npeabspieHre YroJIOBHOIO OOBUHEHUSI B COOTBETCTBUM

12 Cwm.: omben I., Xappuc [I., 3BaaxJI. EBponietickast KOHBEHIIHSI O TpaBax detoBeka u EBporielickas colpaibHast XapTHst: IpaBo
u npakTika. M., 1998. C. 420, 421.
13 Eur. Court. HR. Darby v. Sweden Judgment of 23 October 1990. Series A. Ne 187; Cranpmaptst CoBeta EBpornbl B oOnactu
TpaB YeJIOBeKa MPUMEHHTENBHO K ronokeHusM Koncrurynmu Poccuiickoii @eneparyu. M36pannsie npasa. M., 2002. C. 426.
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c . 1 cr. 6. [NomoOHBIN MoAXOM Hallen oTpaxeHue U B nmpakThke Epponerickoro Cyna o mpaBam
yesoBeka'.

Takum oOpa3oM, MexTyHapoaHast cyneOHast MpaKkTHKa MOATBEPKAACT, UYTO Ha CIOPH B chepe
a/IMUHUCTPATUBHBIX IPABOOTHOILEHWH, B TOM YHWCIIE HAJIOTOBBIE, PACIPOCTPAHSETCs NEWUCTBHE
rapaHTUU Ha CIIpaBeyIMBoOe CyieOHOe pa3dnpaTesbCcTBO, KOTOpas 3aKkperuieHa B cT. 46 Koncturyum
P® un. 3 cr. 2 ATIK PO.

4 Eur. Commission. H.R. Application 12670/87, H.V. Sweden. Decision of 10 March 1988. Crannaptet Coera EBporis! B

0071aCTH IIPaB YesI0BeKa MPUMEHUTENIBHO K nostoxeHussM KoHeruryun Poceniickoit @eneparmu. Mz6pannsie npasa. M., 2002. C. 429.
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I'masal
3HAYEHUE ITPABOBBIX HPEBYMHIII/Iﬁ B
PACIIPEJIEJIEHUA BPEMEHU 1OKA3BIBAHUA

§ 1. IIpe3ymnuusa He3HAHUSA 3aKOHA

B prMCKOM Tpask/IaHCKOM IPOIIecce BCIIEICTBUE HEJOCTATOYHOCTU MPEICTABICHHBIX JJOKa3a-
TEJIbCTB YaCTO MPUOETaU K IPE3yMITITHSIM.

B 1iesiom Bce mpe3yMnimu B pUMCKOM TpaBe PaciafalioTcst Ha TPU TPYIIIbL: TPE3yMITIVH, He
JOITyCKAIOIINe MPOTUB CceOs1 HUKAKUX J0KA3aTesIbCTB; MPE3YMITIIMH, KOTOPHIE Yalle BCEro BBOISATCS
3aKOHOM Y CYMTAIOTCS TIPE3YMIIIMSIMU 10 TeX TIOP, TIOKa IPOTHB HUX He OYIyT Mpe/ICTaBJIeHbI JOKa3a-
TEJIbCTBA; OOBIKHOBEHHBIC YMO3AKJIIOUEHHS OT ONpeieIeHHOTO (haKTa K BEPOSITHOMY MTOCJIE/ICTBUIO .

OO01enpuHATOe B IPakIaHCKOM Tpoiiecce TpeOoBaHKe, YTOObl HCTell JoKa3all (haKTHUYeCKre
00CTOSTEIIbCTBA, HA KOTOPBIE OH CChITAETCSI B OOOCHOBAaHKE CBOETO MCKA, @ OTBETYHK — (DAKTHUECKIE
00CTOSTEIIbCTBA BBIIBUT'AEMbIX MU BO3PaXEHUI, HE UMEET CBOETO MPUMEHEHHS B OTHOIIIEHUH (pak-
TOB OOIIEN3BECTHBIX W MTPE3yMITIIHIA.

[No aHrmMiickoMy U (ppaHITy3CKOMY Ipa)KIaHCKOMY MPOIIECCYaTbHOMY MPaBY MPe3yMITIHSAMU
IOPUIMYECKUMU (3aKOHHBIMU) SIBJISIIOTCS TTPEAYCMOTPEHHBIE PABOM (3aKOHOM) TIPE/ITIONOKEHNUSI, B
CHJTy KOTOPBIX MPU HAJMYUKM M3BECTHBIX YCJIOBUU Te WM WHbIE (DAKTHl MPU3HAIOTCS YCTAHOBJICH-
HBIMU'°.

B Anrnmviu u @paHiyy mpoBOAUTCS pa3iMuue MeX1y OPUANISCKUMHE IPE3yMITLU MU HEOTIpO-
BEPXKUMBIMH, T. €. HE TIOJUICKAIMMHU OCTIAPUBAHUIO, U TIPE3YMIIIUSIMUA OIPOBEPKUMBIMH, TIOIEKa-
MU OCTIAPUBAHUIO, B OTHOIIIEHUH KOTOPBIX JIOIYCKAETCs MPE/ICTABIICHUE JOKA3aTENbCTB JUIS UX
OITPOBEPKEHUS (MHAYE — MTPE3YMITIUSAMH YCIOBHBIMMU).

3HaueHue IPUANYECKUX TPE3yMITLUI B aHTIJIMICKOM IPaskIaHCKOM MPOLIECCE HE TOBKO B TOM,
YTO IOPUANYECKUE TIPE3YMIIIMN O0S3bIBAIOT CYJI, TOCKOJIBKY OHU He OyIyT OCHOPEHBI, HO M BIICKYT
TaK)Ke M U3MEHEHHsI B pacrpee/IieHIH TSKECTU JTOKa3aTeNlbCTB. Te, B Ublo MOJIb3y 3aKOHHbBIE Tpe-
3yMITIH YCTAHOBJIEHBI, OCBOOOKIAIOTCS OT MX JIOKa3bIBaHUS .

[pesyMmITims SBIISIETCS TPEsK/Ie BCEro MPUEeMOM, IMOCPEACTBOM KOTOPOTO 3aKOH pacipe/ielisieT
MEX/Iy CTOPOHAMU OpeMsi TOKa3bIBaHUSI: TIPE3yMIIIIMSI YKa3bIBaeT, HA KOM JISKHUT Opems (T. e. HeoO-
XOIMMOCTD) TOKA3bIBAHUSI TIOJIOKEHUSI, TPOTUBHOTO TMPE3yMIIIINH '8,

Bce npe3yMImimy B pOCCHICKOM IPpaBe MOTYT ObITh OIPOBEPrHYTHI .

[TpaBoBBIE MPE3yMITIIK CIBUTAIOT OpeMsl JIOKa3bIBaHMsI, OCBOOOXKIast OJHY U3 CTOPOH OT 0051~
3aHHOCTH JIOKa3bIBaTh 00CTOSITEIILCTBA, Ha KOTOPhIE OHA cchutasiach . B 11e1oM npolieccyaiucThbl eau-
HOJIYIITHBl BO MHEHUM O B)KHOM 3HAUEHHU MPE3yMITIHIA IPH PEIICHUU BOIIPOCA O pacrpe/ie/IieHUM
00sI3aHHOCTEH IO JIOKa3bIBAHUIO MMEIOIINX 3HAYEHHUE TI0 JiesTy (pakToB?!.

15 om: Casory6oBa E.B. Pumckuii rpaxmanckuii poriecc. M.: T'opogerr, 1997. C. 112-114.

16 Cw.: Keitmn AL CynoycTpoiCTBO U IpakAAHCKHI MPOLIECC KATUTATUCTUYECKUX rocyaapers. Yactb 2-1. M.: BHemrropruspar,
1958. C. 248, 249.

17 Cwm.: Keitmun A.Jl. Yka3. cou. C. 252-254.
18 Cm.: I'ypeuu M.A. Jlekuu 1o COBETCKOMY TpaskiaHckoMy mporeccy. M., 1950. C. 104, 105.
19 Cm.: Pemernnkosa U.B. Ykas. cou. C. 163.

20 Cm.: Tmoxunsa M.A., Pemersukosa U.B. Jloka3biBaHue B CyAeOHOM MTpaKTHKE 110 TpakJaHCKUM jenaM. ExarepunGypr, 1997.

C. 33.
2 em: Jlnnyarsumm T.A. Tpemer ToKasbiBaHUS U paciipeiesieHe OpeMeH! Mexk 1y CTOPOHaMHU B COBETCKOM I'PaIAHCKOM I1po-
necce: ABroped. Juc. .. KaHg. opull. Hayk. M., 1961. C. 14; KypsuteB C.B. OcHOBBI TeOpHH JOKa3bIBaHUS B COBETCKOM IIPABOCYAUHU.
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Oo11enpaBoBOi MPe3yMITIHEH SBJISETCS MPUMEHSBINASCSA B PUMCKOM TpaBe MPe3yMITLHs 3Ha-
HUS1 3aKOHA. PUMJIsSIHE roBOpMIIM, YTO HE3HAHME 3aKOHA, 3HAHWE KOTOPOT'O MPEIoaraercs, He Ciy-
KUT U3BMHEHUEM JIJIsI JIMIIA, HApYIIMBIIEro 3akoH (ignorantia juris, quod quisque tenetur scire non
excusat); ApyrMMH CJIOBaMH, HUKTO HE MOXKET OTTOBAapYBaThCsl HE3HAHMEM 3aKOHA (nemo ignorantia
juris resucare potest). 9Ta Ipe3yMIIIUsI ITUPOKO UCTIONB3YeTCs] B POCCUICKOM IpaBe??.

[To xnaccugukayy aHITIMKACKOrO I'PaXkJAHCKOTO MPOLECCYaIbBHOTO MpaBa 3Ta MPe3yMITLUs
OTHOCHUTCS K IOPHIMUECKH HEOPOBEPKUMBIM MPE3YMITLUSIM .

Heo6xonumo oOpaTtuth BHUMaHUE Ha TO, YTO STU MpaBUIa MPUMEHSIIOTCS] HE TOJIBKO B MPO-
Liecce; MU ONPeIeNIOTCS caMU IIPAaBOOTHOILIEHUS] CTOPOH Kak TakoBble. VIHBIMM CllIOBaMu, OHU
MMEIOT MaTepraIbHO-TTPABOBO XapaKTep2.

[IpruMeHuTeIbHO K HAJOrOBBIM CHOPaM BOMPOCHI JOKA3blBAHUS U JOKA3aTebCTB OINpeessi-
10Tcst HopMamu He Tosbko ATTK P®, Ho u Hanorosoro konekca P® (HK P®).

OCoOeHHOCTBIO JIOKa3bIBaHUS 10 HAJIOTOBBIM CIOpaM SIBJISIETCSl YCTAaHOBJICHUE JOKA3aTellb-
CTBEHHBIX TIPE3yMITIHIA>.

Mexay TeM B HaJIOrOBOM NpaBe Poccum cyiecTByeT HOpMa, COIJIACHO KOTOPOM OOCTOSI-
TEJILCTBOM, MCKJIIOYAIOIIMM BUHY JIMIIA B COBEPLIEHUHM HAJIOTOBOTO MPAaBOHAPYILIEHUs, IPU3HAETCS
BBIIIOJTHEHUE HAJIOTOIIATEIBIIIMKOM WJIA HAJIOTOBBIM ar€eHTOM ITMCbMEHHBIX Pa3bsCHEHUH 110 BOIIPO-
caM IIPUMEHEHHsI 3aKOHOIATEIbCTBA O HAJIOTaX M cOOpax, JaHHBIX (PMHAHCOBBIM OPraHOM I JIpY-
I'MM YIOJTHOMOYEHHBIM IrOCYJapCTBEHHBIM OPTraHOM WJIM X JOJKHOCTHBIMM JIMLIAMU B Mpeiesiax ux
komretreHun (mogu. 3 1. 1 cr. 111 HK P®).

VkazanHass HopMa TipaBa Koppecrionaupyet ¢ noau. 4 m. 1 cr. 32 HK P®, B coorBercTBUM
C KOTOPbIM HAJIOTOBBIE OpraHbl 00si3aHbl OeCIIaTHO MH(POPMUPOBAThH (B TOM UYHUCJIE B MUCBMEHHOW
(opme) HaJIOroIIATEIBITMKOB O 3aKOHOJATENBCTBE O HAJIOrax M cOOpax U MPUHSTHIX HA X OCHOBA-
HUM HOPMATUBHBIX ITPABOBBIX AKTaX, OPSKE UCUKCIICHUS U YIUIATHl HAJIOTOB U COOPOB.

AHanM3 3TUX HOPM CBUAETEIBLCTBYET O TOM, UTO 3aKOHOJATE b, YCTAHABIMBAS UX, HE ObLT OpU-
EHTHUPOBaH HU Ha HEONPOBEPKUMYIO OOIIETIPABOBYIO MPE3YMITLIMIO, ChOPMYITMPOBAHHYIO €Ille PHUM-
CKMMH, a 3aTeM aHIJIMACKUMU YUYEHBIMH, HU Ha MPE3YMILMI0 POCCUIICKOTIO MTPaBa, 3aKPEIUIEHHYIO B
TOM uncie B 4. 2 cr. 15 Koncrurynyu PO.

Bnpouem, stomy ects o0bsicienue. o npunsatus HK P® B 1999 r. B Poccuu cymectBoBaio
MHOXECTBO UHCTPYKIIMI, IpUHUMaeMbIX ['ocynapcTBeHHOI HasoroBou ciryx0oi Poccuiickoit depie-
pati 1 MunuctepctBom puHancoB Poccuiickoit deaepaiiyiv u peructpupyeMbix MUHUCTEPCTBOM
roctuimu Poccuiickoit depeparium, KOTOpble peryJimpoBaiv MOPsI0K B3MMaHUS TEX WX UHBIX BUJOB
HaJIOTOB, 324aCTYIO BOJIbHO TPAKTYsI TOJIOKEHHUSI 3aKOHOB 00 9THX HaJlorax.

B pesynbrate 3T0r0 HaJIOrOIMJIATENbIIUK OKA3BIBAJICS Iepell BHIOOPOM MPUMEHEHHsI MPSIMOTO
yKa3aHus1 3aKOHA WY IyHKTa MHCTPYKLMH ['ocHasorcimy 61 Poccru, Tonkyromiero Hopmy npasa mo-
cBoeMy. OT 3TOro BEIOOpa 3aBUCENIO HE TOJIBKO MPABIIILHOE UCUMCIIEHUE HAJIOTOB, HO U IPUBJICYEHHE
HaJIOTOIUIATEJbIIMKA K OTBETCTBEHHOCTH 32 HapyIIEHUE HAJIOTOBOTO 3aKOHOATENILCTBA.

Crnenyer npu3Hath, YTO B YCJIOBUSIX MEPEXOA CTPaHbl K YCTOMYMBOI PHIHOUYHOM SKOHOMUKE
OTCTYILJICHME B HAJIOTOBOM IIPaBE OT IMOHATHUS HEONPOBEPKUMOCTU MPE3YMITIUM 3HAHUS 3aKOHA
OIpaB/IaHHO, YTO MIOATBEP:KAAET CyAeOHas MPaKTHKA.

Tak, OTKpBITOE aKIIMOHEPHOE OOIIECTBO 00PATUIIOCh B ApOUTPaXHbINA cya . MOCKBBI C UICKOM
K HAJIOTOBOW MHCTIEKITMH O MPU3HAHWY YaCTUYHO HEJICUCTBUTENIBHBIM €€ pelieHrs 00 yIjiaTe Haiora

MuHck, 1969. C. 126; KommenTtapuii k I'paxiaHckoMy mporeccyaibHoMy Komekey. M., 1996. C. 84;Tpeymnukos M.K. CyneGHbie
nokasaresnbersa. M., 1997. C. 70; Inmkun C.A. CocTs3aTe/IbHOCTh B TPk IAHCKOM M apOUTpakHOM cyporponsBoactse. M., 1997.
C. 168; TymaHosa JI.B. PaccmoTpeHue cyaaMu Jiejl, BOSHUKAIOIMX U3 MyOJINYHO-IIPaBOBbIX oTHOMIeHUH. TBeps, 1998. C. 70.

2 Cwm.: Cajory6ora E.B. Vka3. cou. C. 112-114.
23 Cm.: Nokes. An Introduction to Evidence. C. 54. To Keitmuny A.J. Ykas. cou. C. 350.
2 Cm: I'ypeuu M.A. Vkas3. cou. C. 107.

2 Cwm.: Herrepesa I'. B. [lokasbiBaHMe U I0Ka3aTeIbCTBA 110 HAJIOTOBOMY criopy // ApourpaxHas npaktuka. 2002. Ne 2. C. 32.
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Ha puOBLIb, HAJIOTA HA MOJb30BaTesel aBTOMOOMIIBHBIX JOPOT, HAJIora Ha COep:KaHue JKUJIUIITHOTO
(bonzia, NeHn 3a HECBOEBPEMEHHYIO YIUIaTy HAJIOIOB, a TAKXKE O MPUBJICUEHUH UCTLIA K OTBETCTBEH-
HOCTH B cOOTBeTCTBUM C I1. 3 ¢T. 120 u 1. 1 c1. 122 HK P®.

Pemerviem ot 5 mons 2001 r. ApoutpaxHblii cya r. MOCKBHI yIOBJIETBOPUII HCKOBBIE TPeOO-
BaHMS UCTIA, TAK KaK JOXOIBI OT CIAYM MMYIIECTBA B apeH 1y He MOIeKaT HaJIOrooOI0KEeHHIO.

B aneissMOHHON MHCTAaHIIMM PELIEHUE Cy/la He ITPOBEPSIIOCh.

CyznoM KaccalioHHOW MHCTAHIIMU OBbUIO YCTaHOBJICHO, UTO pEIlleHHe Cyla B YacTH IMpU3HA-
HUS1 HEJEWCTBUTEJIbHBIM PEIIEHUs] MHCIEKIMM B YaCTU B3bICKAHMS HEJOMMKHU I10 HAJIOTY HA IOJIb-
30Baresyiell aBTOMOOMIIBHBIX JJOPOT M HAJIOTY Ha COAEpKaHKe KUIUIIHOTO (POHIA U OOBEKTOB COLH-
aJIbHO-KYJIBTYPHOM c(hbephl ClielyeT OTMEHUTh, B UCKE MCTILY OTKa3aTh IO CJEIYIOIMM OCHOBAHUSM.

CornacHo ct. 606 I'paxknanckoro koznekca PO (I'K P®) no noroBopy apeHs! (MMyILIECTBEH-
HOTO HaiiMa) apeHjojateNb (HalModaTesb) OOs3yeTcsl MPEeJAOCTaBUTh apeHAaTopy (HAHUMATEIO)
MMYIIECTBO 32 IUIaTy BO BPEMEHHOE BJIA/IEHUE U MOJIb30BAHUE UM BO BPEMEHHOE I10JIb30BAHUE.

W3 coneprxanusi NpuBeIEHHOW HOPMBI CJIEYeT, YTO apeHJo1aTeNb MIPEJOCTaBIsAEeT TPUHA/JIe-
Jkalee eMy UMYILIECTBO apeHAATOpPy BO BPEMEHHOE BJIaJIEHUE U MOJIb30BaHKe, Moyyasi Ipu 3TOM
J0XO[ B BUJE TUIaThl 32 Hero. [1o 1oroBopy BO3ME3IHOIO OKa3aHUs YCIYT MCHOMHUTENb 00sI3yeTcs
T0 33JaHUIO0 3aKa34YMKa OKa3aTh YCIYTH, a 3aKa3UuK — OIUIaTUTh 3T yciyru (ct. 779 T'K P®). [lan-
Hasl HopMa (PAKTUYECKH HE UCKJTI0YAET BOZMOKHOCTHU PACIPOCTPAHEHM 1 ITPABUJI, KACAIOLMXCS ITOTO
JOrOBOPA, M HA OTHOILIEHM S, BHITEKAIOIIHME U3 I0TOBOPA apeH bl UMYILECTBA.

B cootBerctBum co ct. 38 HK P® oneparmu o peanusanyu ToBapoB (padoT, yCIIyT) sBISIOTCS
0OBEKTaMHU HAJIOTOOOJIOKEHHSI.

Bripyuka oT peanuzaiyy ToOBapoB, BHITIOMHSAEMBIX Pa0OT U MPEAOCTABISAEMBIX YCIIYT SIBIISIETCS
00BEKTOM 00JI0KEHHM I BBIITIEHA3BAHHBIMU HAJIOTaMU, TIO3TOMY HAJIOTOBBII OpraH, yCTAHOBUB €€ HaJIH-
YKe y MCTIA OT CIaYM MMYIIECTBA B ApeH/IY, IPABOMEPHO MPHHSLI PelieHre 0 HeOOXOTMMOCTH BKJTIO-
YeHHUs ee B HajloroodaaraeMyio 6asy.

Ananornunyio no3uuuio 3aHsn Bepxosublii Cyn PO (Pemenue ot 24 ¢eppans 1999 r.
Ne 'KITH 98-808,809) B OTHOIIIEHNY YCIIYT TIO C/Ia4e B apeH 1y MMYIIECTBA IMPH 0OJI0KEHUN HAJIOTOM
Ha noOaenenHyio croumocts (HIC).

Bwmecre ¢ Tem pelieHue cyga B 4aCTU MPU3HAHUS HEAEHCTBUTEIbHBIM PEILLEHUs] OTBETUMKA O
B3bICKAHMM HAJIOTOBBIX CAHKIIMM 3a HEYIUIaTy AAHHBIX HAJIOrOB C JI0XO[A, MOJyYEHHOrO OT C/lauu
MMYIIECTBA B apeH/ly, ObJIO OCTaBJIeHO 0e3 M3MEHEHHs, MOCKOIbKY MPU WCUMCIEHUH HAJIOTOBOM
6a3bl HAJIOTOIUIATENBIIMK PYKOBOJCTBOBAJICSI COOTBETCTBYIOIIMMH MHCTPYKIMSIMUA HAJIOTOBBIX Opra-
HOB, 4TO B cuity noar. 3 m. 1 cr. 111 HK P® saBnseTcs 0O0CTOATEIHCTBOM, UCKITIOUAIOIIMM BUHY
JIMIIa B COBEPIIIEHHOM HAJIOrOBOM IpaBoHapylieHuu. B yactHocty, n. 21.3 UHctpykimu ['ocHanor-
cyx0s1 Poccnu ot 15 mMast 1995 1. Ne 30 «O nopsiike MCUMCIIEHHS U YTUIAThl HAJIOTOB, MOCTYTAIOIINX
B JIOpOskHbIe (DOH/IbI» (C U3M. U jom. oT 27 mapta 1997 r.) npenycmarpuBail UCUMCICHUE Hajlora Ha
TMOJIb30BAaTEN el ABTOMOOMIIBHBIX JIOPOT OT apeHJHOM TUIATHI JIMIIb OPraHU3alUsIMU, YCTABHOW Jesi-
TEJIbHOCTBIO KOTOPBIX SIBJISIETCS MPEAOCTaBIeHNE B apeHIy UMyIiecTBa®.

Takum 00pa3oM, Mbl BUJMM, YTO, B OTJIMYKE OT APYTMX OTpaciiell paBa, B HAJIOTOBOM IIpaBe
MIPEe3yMIILIMS 3HAHW S 3aKOHA SIBJISIETCS] OIIPOBEP;KMMOM. DTO O3HAYAET, YTO HAJIOTOTLIATEIIBIIUK MTPE-
TI0JIaraeTcst 3HAIOIMIMM HaJIOTOBOE 3aKOHOJATEIIbCTBO, TIOKA HE JOKAKET, YTO UCHOMHSLT TPeOOBaHUS
3aKOHA, PYKOBOJICTBYSICh ITMCBMEHHBIMU Pa3bsCHEHUSMU M0 BOIPOCAM €ro IMPUMEHEHUs JaHHBIM
unancoBbM (B nipeskHelt pegakimy HK PO — HanorobiM) nG0 Apyrum KOMIETEHTHBIM OPraHOM.

CnenoBatenbHO, OpeMsl TOKa3bIBaHUSI HE3HAHMS 3aKOHA BO3JIAraeTcsl Ha HAJIOTOTUIATEIIbIHKA,
KOTOPBII JIOJKEH MPE/ICTABUTh CY/ly COOTBETCTBYIOLIME Pa3bsCHEHUS.

N3 tekcra nomu. 3 1. 1 ct. 111 HK P® crnenyer, 4to 3TH pa3bsiCHeHUsI He 00s3aTeIbHO JAaHbI
KOHKPETHOMY HAJIOTOIIATESIBIIMKY, & MOIJIM OBITh OIMyOJMKOBaHbI, HAIIPUMEDP, B MEPUOTUYECKOM

26 Cw.: Jleno Ne KA-A40/5186-01 //Apxus ®AC MO.
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MIeYaTH; 3TU pa3bsCHEHUS TOJKHBI OBITH JIaHbI HE JTIOOBIM OPTraHOM, a JIAIIb KOMIIETEeHTHbIM (pUHAH-
coBbIM (B nipeskHelt pepakimuy HK P® — HaoroBeim) 6o KakKMM-TMO0 WHBIM; 9TH Pa3bsCHEHUs IO
CMBICITY ¥ COJIEPKaHUIO JIOJKHBI OTHOCUTBCSI K HAJIOTOBBIM TIEPUO/IaM, B KOTOPBIX COBEPIIIEHO HAJIO-
rOBOE IPaBOHAPYIIIEHNE; HAKOHEIl, He UMeeT 3HaYeHH s JlaTa U3JaHusI STUX Pa3bsICHEHUI.

AHanu3 JaHHOW HOPMBI ITpaBa He TIO3BOJISIET COTIACUTRLCS C BHICKa3bIBAHUEM HEKOTOPBIX aBTO-
POB O TOM, YTO €CJIU Jake HaJOTOIUIaTeSbIIMK He ObLT BBEAEH B 3a0JyK/IeHHE YIIOTHOMOYEHHBIM
rOCy/IapCTBEHHBIM OPTraHOM, TO U B 3TOM CJIy4ae OH He JIMIIEH BO3MOKHOCTH JIOKa3bIBaTh, UYTO J100-
POCOBECTHO 3a0;Tyk/J1aJICsl OTHOCUTEIbHO UICTUHHOTO CMBIC/IA 3aKOHA?’.

[Tpenesnsl orpoBepskeHMs MPE3yMITIMY 3HAHHU I HAJIOTOBOT'O 3aKOHA OI'PAHNYEHbI BBHIITOJTHEHUEM
HAJIOTOTUIATENIBIIUKOM Pa3bsiCHEHMI YIOIHOMOYEHHOTO TOCYJapCTBEHHOTO OpraHa.

B aBrycre 2003 r. Opranusanysi 5SKOHOMUYECKOrO COTPYIHUYECTBA U Pa3BUTHS BBITYCTHIIA
PexomMeHanmm o coCTaBJICHUIO XapTUH HAJIOTOTUIATEITBIMKA, KOTOPBIE BKJTIOUAIOT B TOM YHCIIE U ee
MIPUMEPHBIN TEKCT U B KOTOPBIX 3aKPEIUIEHO 00513aTeIbCTBO HAJIOTOILIATENBIINKA BECTH ceOst J0Opo-
COBECTHO.

[Mpesymrmu 100pOCOBECTHOCTH HAJIOTOIUIATENBINMKA OyAeT MOCBSIIEH CIeNYIONMN mapa-
rpad. 31ech ke XOTeI0Cch Obl OTMETUTD, YTO COCTABHOM YaCThi0 JOOPOCOBECTHOTO MOBEJCHUS HAJIO-
rorIaTeNbIIMKa COrIacHO PekoMeHaanusm siBisieTcst OObsICHEHHUE MOTHOM KAPTHHBI CUTYAINH, KOTAA
HAJIOTOTUIATEBIIUK 3aMpaIMBaeT HAJOTOBOE pa3bsCHEHNE WM BbIIAYy WHAMBUIYaJIbHOTO HOpMa-
THBHOTO aKTa®.

W3 naHHOTO MPaBOIONIOKEHHSI MOXKHO CIEJaTh BHIBOI, YTO €CJIM HAJIOTOIUIATEBIIMK HeJ00pOo-
COBECTHO BBINOJHSIET YKa3aHHYI0 00SI3aHHOCT, IIPUBO/ISI HETIOJTHOE ONMCAaHKe BO3HUKILICH CUTYalluH,
YTO MOXKET MPUBECTU K HEBEPHOMY HAJIOTOBOMY Pa3bsICHEHUIO, TO TAKOE Pa3bsICHEHUE He TO/IA1aeT
nioxx aevicteue noau. 3 1. 1 cr. 111 HK P® u He MokeT ClyXuTh 0OCTOSATETIHCTBOM, UCKITIOUAOIIAM
BUHY JIMIIA B COBEPIIEHUH HAJIOTOBOTO MPAaBOHAPYILICHUSI.

Takum 0Opa3oM, HAJIOTOIIJIATENbIIUK, 3I0YIOTPEOUBIINI CBOUM IPABOM Ha MOTy4YeHUE pa3b-
SICHEHHS1 HAJIOTOBOTO OpPraHa, JIMIIAETCs 3aIIUThI, PEIOCTABISIEMON STHM IIPABOM.

[pakTrika MpUMeHEeHUsI JaHHOW HOPMBI MTpaBa IMOBJIEKJIa ee JOMojHeHne. B cooTBeTCTBIM C
denepanbabiM 3ak0HOM OT 27 mioiist 2006 r. Ne 137-D3 nonoxkeHne HaCTOAIIEro NOAIYHKTA HE MTPU-
MEeHsIeTCs], B CITy4ae eCliv YKa3aHHble MMCbMEHHbIE Pa3bsICHEHHUsI OCHOBAHBI HA HETIOIHOM MJIA HElo-
CTOBEpHOM MH(OPMAIHH, MTPEAICTABICHHON HAJIOTOIUIATENIBIIUKOM (TUIATESBIIMKOM cOOpa, HaJIoro-
BBIM areHTOM).

Ha ocnoBanum pasn. VIII [eknapaiu npas Hanororuatenbinyuka CIIA Hanoroas ciyx0a
OCBOOOXKIAET OT YIuIaThl ITPacgoB B COOTBETCTBUM C 3aKOHOM, €CJIM HAJIOTOILJIaTENbIIMK CMOT JI0Ka-
3aTh, YTO JEWCTBOBAJ Pa3yMHO U JOOPOCOBECTHO WJIM MOJIAraiCsl B CBOMX JIEUCTBUSX HA HETIPABUIIb-
HBII COBET CITy’KaIllero HAJIOTOBOH CITyXKOBI.

Hanorornarensik 0cBOOOKAAETCS OT YIUIAThl MPOLIEHTOB B CIIydasiX, KOrJa OHU SIBUJIKChH
CJICICTBUEM OIIMOOK WM 33JePKeK, BRI3BAHHBIX CITYKAIIIM HAJIOTOBOU CITykKOBI 2.

Crnenyet oTMETHUTD, uTO U3 popMyJbl «HesHaHue 3aKOHOB He OCBOOOXKJAET OT OTBETCTBEHHO-
CTU» U paHee JOMYCKAIUCh Onpe/eieHHbIe UCKITIOUeHH s, HAIIPHMED B MOC/IEPEBOIIOIMOHHBIN COBET-
CKHIA TIEpHO] pa3BUTHUsI CTPaHbI>’.

CTaOuabHOCTD pa3BUTHS JIIOOOTO rOCYAApPCTBA, TAKUM 00pa3oM, MPUAAET MPE3yMIIIUN 3HAHUS
3aKOHA CHJTy HEONpOBepXKUMOCTU. I HA000pOT, MPU3HAKOM HE3aBEPIIEHHOCTH Pa3BUTHUS TOTO WJIH
MHOTO CTPOsI B TOCYAAPCTBE MOKET CITY’KHTh OMPOBEP;KMMOCTD MPE3yMITLUH 3HaHKs 3akoHa. Heco-
BepIIIEHHbIE OOIIECTBEHHbIE OTHOLIEHUS PETyJIUPYIOTCS] HECOBEPILICHHBIM 3aKOHOAATEIbCTBOM.

2 Cwm.: exun .M. IOpuanyeckue npe3ymniuu B HaoroBoM mpase. M.: M3 «IIpecc», 2002. C. 126.
2% Cwm.: Hasoroses. 2005. Ne 4. C. 65, 68.
¥ Cwm.: Poccniicko- AMeprKaHcKkoe cyaeiickoe mapTHepcTBo. Matepraiisl. CpaBHUTEINbHAS IIPAKTHKA PACCMOTPEHHS CIIOPOB, BbITe-
KaloIUX W3 HAJIOTOBBIX M MHBIX aIMUHUCTPATUBHBIX MTpaBoHapymeHui. M., 1999. C. 28.
9 om: exun I.M. Yka3. cou. C. 118.
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ITpaBna, Hanoroeeim kogekcom Pd BBeeHa peBOMIOIIMOHHAS [1s1 HAJIOTOBOTO 3aKOHO/ATEb-
CTBA HOPMa O BO3MOKHOCTH MIPU3HAHUS B CyA€OHOM IOPSI/IKe HOPMAaTUBHBIX AKTOB HAJIOTOBBIX Opra-
HOB (paHee — NMOJIOKeHUH UHCTPYKIuK [ocHasorcmyx06sl Poccin) He COOTBETCTBYIOIIMME 3aKOHY (T1.
2 cr. 138 HK P®).

JlaHHasi HopMa mpaBa MO3BOJISAET HAJOTOIJIATEBIIUKY PYKOBOACTBOBATHCS MCKJIIOUUTEIBHO
3aKOHOM, OIHOBPEMEHHO 3asiBJIsisl UCK O MPU3HAHWU TOTO UJIM MHOTO MOJIOKEHUsI MHCTPYKLMM [oc-
HaJIOrCITyk0bl POCCHU HE COOTBETCTBYIOIIUM STOMY 3aKOHY.

VKkazaHHOe 0O0CTOSITENBCTBO TAKKe CO3JAeT YCJOBHS IJIsl MOCTENIEHHOTO OTKa3a B HAJIOTOBOM
MpaBe OT OTCTYIUICHUSI OT MOHSTHS HEOTPOBEP;KMMOCTH OOIIETPABOBOM MPE3yMITINH, TaK Kak 100-
POCOBECTHBIN HAJIOTOILJIATENbIIMK, 3HAsI HAJIOTOBOE 3aKOHO/IATENILCTBO, 00513aH PYKOBOJICTBOBATHCS
MMEHHO 3aKOHOM, a He ero o(puIMaIbHbIM WK HEO(UIMATIbHBIM TOJIKOBaHUEM. bonee Toro, 3aim-
111251 CBOM IPaBa, OH MOXXET OCIIOPUTh HE3AKOHHOE MOJIOKEHNUE HOPMAaTUBHOI'O IIPABOBOIO aKTa B CYJE.

[To muenuio E.B. BaCbKOBCKOrO, HEJb3s1 OTTOBAPUBATHCS HE TOJIBKO HE3HAHMEM 3aKOHA, HO U
HETIOHUMaHHEM WJIM HEeTIPaBUIIbHBIM TIOHUMaHUeM ero>!.

[IpaBonpumeHuTenbHAS MPAKTUKA TAKOW pa3BUTOI CTpaHbl MMpa, Kak KaHana, He mpuemer
CCBUIOK HaJIOTOIUIAaTe/bIIIMKA Ha He3HaHue 3akoHa. Tak, mo geny kommanus «[lwinap Oundunn
[TpomxekTe» npotuB Koponess! (HedopmanbHas mipoueaypa) Ne 93-674 (GST) Hasoroselit cya
Kananp! (cyops r-u Boyman) ormerun cieayomiee??: «$ cornaceH ¢ mpeicTaBuTesieM UCTIa B TOM,
YTO UMEETCsl HeKasl HECIIPAaBEAJIMBOCTb B TOM, YTO HaKa3aHUIO NO/IBEPraeTcsl HEBUHHbIN HAJIOTOILIa-
TEJIBLIMK, KOTOPBIN MIPUA pacyeTe CyMM, MOJIEKAIIMX YIUIaTe COIJIACHO HOBOMY CJIO)KHOMY 3aKOHY,
COBEPIIMII HEYMBIIIICHHbIE OITMOKH, KOTOpbIE HEJb3s1 OOBSICHUTh HU MPECTYTHOM XaJIaTHOCThIO, HU
3JI0HaMepeHHOCThI0. [IpocTomyIHAs YeCTHOCTB, JIekKalasi B OCHOBE HelpeaHAMEPEHHbBIX OIIMOOK,
HE 9KBHUBAJICHTHA Ha/IJIeKaIleil TOOpPOCOBECTHOCTH. 3aIUTa C TIOMOIITBIO MOJOOHBIX APTYMEHTOB Tpe-
OyeT I0Ka3aTeIbCTBA TOTO, YTO UCTEIl MPEIIPUHSIT BCe BOZMOXHBIE YCHITUS C 1IEJbI0 M30€eKaTh OIIH-
00K». B yIOBIETBOPEHNH MCKa HAJIOTOIIATENbIIMKA 00 OCIIApMBAHUM PACTIOPSIKEHUST HAJIOTOBOTO
oprana o0 yruiaTe CaHKIIMI 3a HeyIuIaTy Hajiora ObUTO OTKa3aHo.

B T0 Xe Bpems, pazOupast IpaBOMEPHOCTh HAUMCIIeHUs Hajiora Ha ToBapsl u ycuyru (HTY)
o neny pupmsl «Koncomuneittua Kananuan Konrpakrope» nporuB Koposessl 1o HepopmasbHOM
nipouieaype, Hanoroseiit cyn Kananael (cyapsi r-H BoymaH) oT/ie1bHO OCTAaHOBHMJICSI HA HAYUC/IEHHBIX
HAJIOTOBBIM OPraHOM CaHKLUSIX U OTMETWUJI, YTO B MOCJIEAHEE BPEMSI €My HE IPUXOAUIOCH CTAJIKH-
BaThCs C JeJIaMU, B KOTOPBIX HAJIOTOIUIATENIBIIUK MPOSIBIII Obl MOAOOHYI0 T0OpPOCOBECTHOCTh. OH
chenai Bce, 4yTo ObUIO B €ro CHJIax, 4ToObl odecrieunTs Haiexairyo yraty HTY u ero nepeunc-
nenvie B OtomxkeT. [Ipu 3TOM OH OCHOBBIBAJICS HA OIYOJIMKOBAHHBIX OIOJUIETEHSX M YCTHBIX TIOATBEp-
KICHUSAX O(PUIMATBHBIX TIpe/IcTaBuTeNIell MUHHUCTEPCTBA HAITMOHATIBHOTO J10X0Aa *2.

Bonee Toro, B onmyOIMKOBaHHBIX MHCTPYKIMAX MUHUCTEPCTBA JOXOMOB YKa3bIBAETCS, UTO
oTMeHa mTpadoB, MpeaycMOTpeHHBIX cT. 281.1 AKkTa 00 aKIM3ax, CaMUM HAJIOTOBBIM OPTraHOM BO3-
MO’Ha, B TOM YHUCJIE B CHJIy NOJIy4eHHs] HEBEPHOU MUCbMEHHOW MH(popMaluyu oT MuHuUCTEpCTBa,
3aJiepKeK WM OIIMOOK B 00pabOTKe JOKYMEHTAIMK CO CTOPOHBI MUHHUCTEpCTBA 3,

Takum 06pa3om, 1 HAJIOrOBOE MPABO Pa3BUTHIX CTpaH EBpombl 1 AMepUKH ¢ YCTONUUBOM MTpa-
BONPUMEHUTEIIFHON MPAKTUKOMN TMO3BOJISET OCBOOOKAATh HAJIOTOIUIATEIBITMKA OT OTBETCTBEHHOCTH
B CJIy4ae BBIIIOJIHEHUS UM Pa3bsICHEHU HAJIOTOBBIX OPraHOB 110 BOIIPOCaM IPUMEHEHH S HAJIOTOBOTO
3aKOHOZIATENNbCTBA. B CBSI3M € 3TUM cJieyeT TOBOPUTH O CrieliHKe HAJIOrOBOTO MpaBa BOOOIIE KakK
MpaBa, JIeHCTBYIOMIEro B cdepe MyOTUIHBIX OTHOIIEHUH, OMHON M3 CTOPOH B KOTOPHIX BBICTYIIACT

31 Cm.: Bacbkockuii E.B. YueHue 0 TOIKOBaHMA 1 IIPUMEHEHNH IPaXJaHCKUX 3akoHOB. Opecca, 1901. C. 19, 20.
32 Cemunap cyzeit Hanorosoro cyna Kananet u Beiciiero Apoutpaxsoro Cyna P®. Oxrsiops. 2001.

3 Cm.: Heno Ne 96-2117 (GST)I // Cemunap cyneit Hanorosoro cyna Kanamst u Briciero Apoutpaxsoro Cyma P®. 2001.
Oxkts16ps. C. 6.
3 Cm: Heno denepansHoro anemnsauoHHoro cyna Kanamer NeA-445-97. dupma «Koncomaeitna Kanagunan KoHTpakTope»

nporus Koposnesst // Cemunap cyneit Haorosoro cyna Kanagpr u Boiciuero Ap6urpaxsoro Cyna P®. 2001. Okrs6ps. C. 17, 18.
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I‘OCyJIapCTBCHHbIﬁ oprax. HOSTOMy €CJIM OH HAC€T pa3bACHCHHA O IPUMCHCHHUU HAJIOT'OBOI'O 3aKOHO-
AaTeJIbCTBA, TO CTOPOHA HAJIOIOBOI'O IMPAaBOOTHOLICHKW A, B KAYECTBE KOTOpOI7I BBICTYIIACT HAJIOrOruia-
TECJILIIUK, HE MOXET HECTH OTPULATCIIBHBIC TOCICICTBUA OIIMOOYHBIX IleﬁCTBI/Iﬁ IIpyFOﬁ CTOPOHBLI
AJaHHOI'O ITPAaBOOTHOILIECHU .

15



2. H. Haropnas. «Hasorosble criopel. OLieHKa TOKA3aTeNIbCTB B Cy/Ie»

§ 2. IIpe3ymnuust J0OPOCOBECTHOCTH HAJIOTOIJIATEAbINNKA

2.1. Ilpuznaku JOOPOCOBECTHOIO NMOBE/eHNsI HAJOTOILIATe IbIHKA

Crnenyroomas 3akoHHAs MPE3YMITLUSA, 3aMMCTBOBAHHAS POCCHUMCKMM 3aKOHOIATENLCTBOM M3
PUMCKOTO MpaBa, — IPe3yMITLHs JOOPONOPAA0UYHOCTH — COCTOSAJIAa B TOM, UTO BCAKMIA, [TOKA HE JOKa-
3aHO MHOE, MpeAronaraeTcsi 100ponopsnouasiM. Briepeie B Poccun moHsiTHe «J00pOCOBECTHBIN
HAJIOTOIIJIATENIBIIMK» OBLIO 3aKPEIIHO MPABOBBIM TOJIOkKEHUEM, chopMyMpoBaHHEIM B Onpee-
nenun Koncrurymmonnoro Cyna P® no xomaraiictsy Mununcrepcrsa Poccuiickon ®egepanmuy 1o
Hajioram u coopam o pasbsicHennu [locranosnenusi Koncrurymmonsnoro Cyna P® ot 12 oktsa6ps
1998 r. o ey o npoBepke KOHCTUTYLIMOHHOCTH 11. 3 cT. 11 3akona P® or 27 nekabps 1991 r. «O6
OCHOBax HasloroBou cucteMbl B Poccuiickon deneparmn».

B Hazeannom OmnpezienieHnH yKa3aHo, 4TO 110 CMBICITY ITOJIOXKEHUS, COAEPKAILErocs B I1. 7 CT.
3 HK P®, B cepe HaJIOrOBBIX OTHOIIEHUH JEHCTBYET IMPE3yMITIHSI JOOPOCOBECTHOCTH HAJIOTOILIa-
TeJBIIMKOB. VIcXons u3 3ToM Mpe3yMIiyy, B 1. 3 MOTUBHPOBOYHOM 4acTu IlocraHoBneHus cre-
[UAJTBHO MOYEPKUBACTCS, YTO KOHCTUTYIIOHHBIE TAPAaHTUM YaCTHOW COOCTBEHHOCTH HApYIIAIOTCS
MOBTOPHBIM CIMCAHHEM HAJIOTOB B OIOIKET C PaCYE€THOrO CYeTa TOJbKO JOOPOCOBECTHOIO HAJIOIO-
rutatesbinuka. CiesnoBaresibHO, Ha HeJOOPOCOBECTHBIX HAJIOTOIUIATESIBIIMKOB HE PACIPOCTPAHSIOTCS
T€ BBIBOJIbI, KOTOpbIE COAEPkKATCS B €10 MOTMBHPOBOYHON M PE30IOTUBHOM YacTsX, U IPUHYIUTEIb-
HOE B3BICKaHME B YCTAHOBJIIEHHOM 3aKOHOM MOPSIAKE C HETOOPOCOBECTHBIX HAJIOTOILIATEBIIMKOB HE
NOCTYNMBIIMX B OIO/KET HAJIOTOB HE HapyIIaeT KOHCTUTYIIMOHHBIE TapaHTHHU MpaBa YaCTHOM cOO-
CTBEHHOCTH.

Borrpoc 0 ToM, MOXXET JIi CUMTaThCS YIIAYEHHbIM CIIUCAHHBIA OAHKOM HAJIOT, peaJlbHO He repe-
YHCJIEHHBIN B OIOJUKET, IPA OTCYTCTBUM COOTBETCTBYIOIIUX JICHE)KHBIX CPE/ICTB Ha KOPPECIIOHIEHT-
CKOM cueTe OaHKa, ecii OHU ObUTH (hOPMAIIBHO 3a4MCIIeHbl OAHKOM Ha CYeTa HaJIOroIlIaTelIbIINKa,
a TaK)Ke MPH OTCYTCTBUM JIEHEXKHBIX CPEACTB Ha PACUETHOM CUETE HAJIOTOIJIAaTENbIIMKA HETOCPea-
CTBEHHO, He ObLT mpeaMeroM paccmoTpenusi Koncrurynmonnoro Cyna P®. Bmecre ¢ Tem 3akpern-
neHHbli B [TocTaHOBIEHNH MOIXO/, JOMYCKAIOIIMI pacpOCTPaHEHUE €ro PABOBOW MO3ULIUH TOJIBKO
Ha JOOPOCOBECTHBIX HAJIOTOILIATEIBIIMKOB, TIpeIoaraeT 0Os3aHHOCTb HAJIOTOBBIX OPraHOB JIOKa-
3bIBaTh OOHAPYKUBAIOIIYIOCS HEAOOPOCOBECTHOCTD HAJIOTOILIATEIBITMKOB M OAHKOB B MOPSIKE, yCTa-
HoByieHHOM HasnorobiM kopexkcom P®. V3 npusHanms Takux GaHKOB M HAJIOTOTIATENIBIMKOB HEJ00-
POCOBECTHBIMU BBITEKAET, UTO HA HUX HE paclpoCTpaHseTcs paBoBasi no3ulus KoHCTUTYIIMOHHOTO
Cyna P®, B cOOTBETCTBUM C KOTOPOH KOHCTUTYLIMOHHASI OOSI3aHHOCTbh KaXIOrO HaJOroIuiaTesib-
IIMKA CUUTAETCS MCIOJHEHHOM B MOMEHT CIMCaHMs OAaHKOM C PAacUeTHOIO CyeTa HaJIOroruiarelib-
IIMKa CPEJCTB B YIUIATY HAJIOTa, IOCKOJIBKY, TI0 CYIIECTBY, OHM OT UCTIOJTHEHHS TAaHHOM 00513aHHOCTH
YKJIOHWJTUCh.

B IocraHoB/ieHNH YKa3bIBAa€TCsl, YTO FOCYAAPCTBO B JIMIIE CBOMX HAJIOTOBbIX U APYTUX OPraHOB
JOJKHO OCYIIECTBIISITh KOHTPOJIb 32 TIOPSAKOM MCIIONMHEHHUsI OaHKaMU MyOIMYHO-TIPAaBOBOM (DyHK-
LI1M 110 NEPEUMCIICHUIO0 HAJIOTOBBIX IJIaTexkel B O0IKeT. B cBA3M ¢ 3TUM B cilyyae HENOCTYIUICHHUS
B OIOJ’KET COOTBETCTBYIOIMX JEHEKHBIX CPEJCTB [UIsl YCTAaHOBJICHUsI HEJOOPOCOBECTHOCTH HAJIOTO-
TUIATEJIIIMKOB HAJIOTOBBIE OPraHbl BIPaBe B LIEJIsIX 0OecTieyeH s OataHca rocyIapCTBEHHBIX U 4acT-
HBIX MHTEPECOB OCYILECTBIATH HEOOXOAUMYIO IPOBEPKY U NMPEIbsBIATh B ApOMTPAKHBIX CyAax Tpe-
©oBaHMsI, 00ECIEUMBAIOIINE TTOCTYIUICHE HAJIOTOB B OIO[KET, BKJIIOYAst UCKU O MPU3HAHUM CIEIOK
HEJeNCTBUTEILHBIMU M O B3bICKAHUU B JJOXOJ] TOCY/IapCTBA BCETO MOJTYyYEHHOI'O 110 TaKUM CIEJIKaM,
KakK 3TO mpegycMoTpeHo B 1. 11 cr. 7 3akona PP or 21 mapra 1991 r. Ne 943-1 «O Hayorosix
opranax Poccuiickoit ®enepaumm».
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N3 Onpenenennsi Koncrurynmonnoro Cyna ot 25 utons 2001 r. cinemyer, 4To Mpe3yMITust
I0OPOCOBECTHOCTH HAJIOTOILIATENIbIIMKA TPEIoJiaraeT nepeHeceHre OpeMeHu 10Ka3biBaHus (haKTa
YIUIAThl HAJIOTa C HAJIOTOIUIATEebIIIMKA Ha HAJIOTOBBIN OpraH.

B atom xe Onpenenennn KC PP koHcTaTtupyeT, 4To OTHOIIEHUS] OaHKa U ero KJIMeHTa, BhITe-
Kalolye U3 Joropopa 0aHKOBCKOTO CUeTa M OCHOBAaHHBIE Ha MIPUHIIMIIE Pa3yMHOCTH M JOOPOCOBECT-
HOCTH JEWCTBHUI €r0 YYaCTHUKOB, SIBJISIOTCS TPaXJAHCKUMHM IPABOOTHOIICHUSIMH, B PaMKax KOTO-
PbIX UCTIOJTHEHHE OAHKOM 00513aTeJbCTB 0 3aUMCIIEHHIO TIOCTYIAIONIMX HAa CUYET KJIMEeHTA JEHEKHbIX
CPEICTB M UX MEPEUYUCIICHUIO0 CO CUeTa, a TAKXKe PACTIOPSKEHUE KJIMEHTOM HaXOISAIIMMUCS Ha ero
cueTe JICHe)KHBIMH CPEICTBAMHU, 3aUMCIICHHBIMU OAHKOM B TOM YHCJIe ITPY UCTIONTHEHUH M COOCTBEH-
HBIX 00SI13aTEJILCTB Mepe] KIMEHTOM, MOTYT OCYIIECTBIISThCS JIMIIh [TPY HATMYMH HA KOPPECTIOHICHT-
CKOM cyueTe OaHKa HeOOXOAMMBIX JIEHEXKHBIX CPEJICTB.

Opnnako npu 3ToM Koncrutynmonnsiii Cyn P® He ocraercst 10 KOHIIAa JIOTHYHBIM, YTOOBI Clie-
JoBaTh HOpME IpaBa, cofepaxaiieiica B cr. 316 'K Pd, B cooTBeTcTBUM € KOTOpPOW, €CJIM MECTO
UCTIOIHEHUsI HE OTpe/ie/IeHO 3aKOHOM, MHBIMH MTPABOBBIMHU aKTaMHU WJTH IOTOBOPOM, HE SIBCTBYET U3
00BIYaeB JIeJIOBOro 000pOTa UM CYITIeCTBa 00s3aTeNILCTBA, HCIIOJHEHNE JIOJKHO OBITH TPOU3BEICHO
10 JIEHe)KHOMY 00SI3aTeNIbCTBY B MECTE XKUTEIbCTBA KPEJUTOPa B MOMEHT BO3HMKHOBEHUS 00si3a-
TEJIbCTBA, A €CJIM KPEAUTOPOM SIBIISIETCS I0PUANYECKOE JIUIO — B MECTE €r0 HAXOXKJICHUSI B MOMEHT
BO3HMKHOBEHUS 00SI3aTeIIbCTBA.

Takum 0Opa3oM, rpakJaHCKOe 3aKOHOAATETbCTBO, KOTOPOE M PETYIMPYET B3aUMOOTHOIIIEHHUSI
CTOPOH TIO JOrOBOpY OaHKOBCKOTO CY€Ta, JaeT OJHO3HAYHBII OTBET Ha BOIPOC O TOM, KOTJa JIUIIO
CUMTAETCS JIMILIEHHBIM YaCTHOW COOCTBEHHOCTHU B BHJIE JEHEKHBIX CPEACTB, & IMEHHO B MOMEHT MX
TIOCTYTUIEHHS KPEAUTOPY, €CIIM MHOE He TIPElyCMOTPEHO 3aKOHOIATETLCTBOM HJIH JJOTOBOPOM.

Koncrutryumonnsiii Cyn P® npuxoaut K BHyTpeHHE NMPOTUBOPEUYMBOMY BBIBOAY, UTO OTHO-
IIEHK ], BOSHUKAIOIIUE MEX/y HAJOTOIUIATENIBIIMKAMU U KPEJUTHBIMU YUPEXKIEHUSIMH TPH UCTION-
HEHUH TOCNIeTHIMU TUIATEKHBIX TOPYYSHUI Ha CITUCAHWE HAJOTOBBIX IUIATEeKEH, SIBJISIOTCS] HAJIOTO-
BBIMH TPABOOTHOIIEHHUSMH, & HAJIOTOILIATENIbIIUK CUYMTACTCS JIMIIEHHBIM YaCTHOW COOCTBEHHOCTH
MIPY 3TOM C MOMEHTA CIMCAHUS ICHEKHBIX CPEACTB C €r0 pacyeTHOrO CYeTa.

Me:xny tem npumenenue ct. 316 'K PO B npaBooTHOILIEHUAX MEXAY HAJIOTOIIATEIbIIMKOM
1 GAHKOM, KJIMEHTOM KOTOPOTO OH SIBJISIETCS, O3HAYAJIO Obl, YTO HAJIOI CUMTAETCS YIUIAYEHHBIM B
OIOIKET B MOMEHT 3aUMCIIEHHS IGHEKHBIX CPEJICTB B OIOIKET Ha COOTBETCTBYIOIININ CUET, OTK PHITHIN
10 MECTY HaXOKAEHH S HAJIOTOBOM MHCTIEKITUH, Ha y4eTe B KOTOPOH COCTOMT TOT HAJIOTOTIATE IBIIUK.

B citydae HerocTyruieHus yKa3aHHBIX CyMM B OIOJIKET Tepe]] HAJIOTOBOW MHCTIEKIIMEH OTBeUaTh
JOJDKEH caM HaJIOTOTLIATEbIIIUK.

[TpoTuBOpEYNT JIM 3TA KOHCTPYKIIMSI, TOJIOXKEHHASI B OCHOBY Cy/1€OHO-apOUTPaKHOM ITPAKTUKH,
kotopasi O6buta pusHaHa Koncrurynmonusim Cynom P® B [TocranoBnenuu ot 12 oktsa0ps 1998 r.
He cooTBeTcTByoOIIel KoHctutymu PO, npe3ymmimm 7o0OpOCOBECTHOCTH HAJIOTOILIATEITBITKA ?

[pexacraBnsieTcss, YTO HET, TAK KaK MMEHHO HOOPOCOBECTHBI HAJIOTOIUIATEJNBIUK OOS3aH
B YCJIOBUSIX PHIHOYHOW SKOHOMHBI! BHIOMpaTh CTAOMJIBHO padoTaionmii OaHK, 0OecreurBaoIIuii
MOCTYTIJIEHHE CHATBIX C PACYETHOTO CYETa HAJIOTOTUIATEIIBINKA JJEHEKHBIX CPE/ICTB B OIOIKET.

CyneGHO-apOuTpakHasi MPAKTUKA IO CIOpaM, KacaloIUMCsl MOCTYIUICHUsI CYMM HAaJIOrOB B
OIOIKET, TIOKA3bIBAET, UTO, KaK MPABUJIO, STU CYMMbI ObLITM MIEpEUNCIIEHbl HAJIOTOTLIATEIbIIUKAMU
yepe3 MpooOieMHble OaHKU, HAXOSAIIMECS] HA TPaHU OaHKPOTCTBA. Bpsij JIM TakMX HAJIOTOIUIATEIb-
IIUKOB MOXKHO MTPUYUCIHUTH K I0OPOCOBECTHBIM.

Mexny Tem 3ansrtas Koncrurynponnsiv Cynom P® npaBoBasi mo3uiyst Harpasmia cyieOHo-
apOUTPaXHYIO MPAKTUKY B COBEPIIIEHHO MHOE PYCIIO, O YeM CBUAETEIbCTBYET OTHO U3 A€, pACCMOT-
peHHbIx PenepanbHbIM apOUTPaXKHBIM CyIoM MOCKOBCKOTO OKpyTa.

3aKpbITOE aKIIMOHEPHOE OOIIECTBO OOPATUIOCH B ApOUTpaXHBIH Cya I'. MOCKBBI C 3asIBJICHUEM
O TIPU3HAHUM HEJEHUCTBUTENILHBIM PEIleHHs] HAJIOTOBOW MHCTIEKIUK OT 26 Hos10pst 2002 1. 00 0TKaze
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B OTPa)X€HUHU B JIMLIEBBIX CYETAX HAJIOTOIUIATENbIIMKOB JEHEKHBIX CPEJICTB, CIMCAHHBIX C pACYETHBIX
CUETOB HAJIOTOIUIATEJBIMKOB, HO HE 3aYMCIICHHBIX Ha CYETa IO YyUYeTy JI0XOH0B OIKETOB.

Pemennem ot 16 anpesist 2003 r. 3asiBjieHUE YIOBJIETBOPEHO, TOCKOJIbKY HAJIOTOIIATE IBIITUKOM
coOmonieHbl TpedoBanus 1. 2 cT. 45 HK PO.

B aneissuMOHHON MHCTAHIIMM PELEHUE Cy/a He TPOBEPSUIOCh.

3aKOHHOCTh M OOOCHOBAHHOCTH CYJIEOHOTO aKTa IpoBEpeHa B Mopsiake cT. 284 ApOUTpakHOro
MPOIIeCCYATLHOTO KojieKca PP B CBsA3M ¢ KacCAIIMOHHOM jKaJI000 MHCTIEKIINY, B KOTOPOM HAJIOTOBBIN
OpraH CChUIaJICS HA HEeMPaBWJIbHOE MTpUMeHeHue cyaoMm I1. 2 ct. 45 HK PO.

3asBUTENb B OT3bIBE HA KACCAIIMOHHYIO Kano0y BO3pakasl MPOTHB 3asIBJICHHBIX TPEeOOBAHUIA
10 MOTHBAM, U3JI0KEHHBIM B CYJeOHOM aKTe, CuuTast ce0s1 JOOPOCOBECTHHIM HAJIOTOILIATEIBITUKOM.

WNucnekuus cepinanack Ha TO, YTO HA MOMEHT IpenbsBieHrss 3A0 1uaTekHbIX MOpyYeHU
B ABb «TopubaHK» Ha KOPPECHOHACHTCKOM CYeTe MOCJIEAHEro He ObLIO JOCTATOUHBIX JEHEKHBIX
CPE/CTB U1 IEPEUUCIICHU ] HAJIOTOBBIX IJIATEKE, CIIMCAHHBIX C PACUETHOIO CUYeTa HAJIOroIUIaTe b-
IIMKA; TIOCKOJIbKY OaHK UCTIOJHSIET TUIATeKHbIE TIOPYYEHUs KJIMEHTOB B Ipeesiax CyMM, YUCIISIIIUIXCS
Ha ero Kopcyere, TO IIPY UX OTCYTCTBUM HE TPOUCXOAUT OTUYKIECHHUS IEHEKHbBIX CPEICTB HAJIOTOILIa-
TEJIBIIUKA, YTO BJIEUET UMUTAIUIO YIUIAThl HAJIOTOB B BUE (hopMaibHOTO 0(pOPMIIEHU S TIIaTEKE.

CornacHo 1. 3 MotuBupoBouHO# yactu [loctanoBnenns Koncruryumonsoro Cyna P® or 12
okTs10pst 1998 1. Ne 24-I1 «Io meny o nmpoBepke KOHCTUTYUMOHHOCTH 1. 3 ¢T. 11 3akona P® ot 27
nexadps 1991 r. «O6 ocHoBax HajioroBoii cucreMsl B Poccuiickoit dezneparmum» mosoxeHue cT. 57
Koncrurynun P® npearonaraer, 4To KOHCTUTYLIIMOHHAsI 00S3aHHOCTh HAJIOTOTLIATE IIINKA — I0pH-
JOUYECKOT0 JIMIA 110 YIUIATe HAJIOra CYMTAETCS UCTIOJTHEHHOH B IEHB CITMCAHUS C €r0 PACYETHOTO CUeTa
B KPEIUTHOM YUPEXKJIEHUU JEHEXKHBIX CPEJICTB MPU HAIMYUM HA 3TOM CYETE JIOCTATOYHOIO JIEHEX-
HOT'O OCTaTKa.

KoHctutynmonHast 06s3aHHOCTh KaKJOTO HAJIOTOILIATENbIIUKA TI0 yIUlaTe HAJIOroB JOJDKHA
CUMTAThCS UCTIOJIHEHHOW B TOT MOMEHT, KOIJIa U3bSATHE YaCTH €r0 UMYILIECTBA, MpeIHa3HAYeHHOW
IJIs1 yTUIaThl B OIOJKET B KauecTBe HaJlora, (baKkTMYECKU MPOU30IILI0. Takoe U3bsATHE MTPOUCXOIUT B
MOMEHT CIHCaHWsI OAHKOM C pacueTHOrO CYeTa HaJIOTOIUIaTesbIIMKAa COOTBETCTBYIOIIUX CPEJCTB B
ymary Hajora. [locie circanus ¢ pac4eTHOro cueTa MMYIIECTBO HAJIOTOIUIATENBIIMKA YKE U3BATO,
T. €. HaJIor yruiadeH. [Toatomy nonoxkenue 00 yruiate Hajiora, cofepskaieecs B ct. 57 KoHctutyrmu
P®, nomxHO NoHMMaThes Kak (PAKTUYECKOE U3BATHE HAJIOTA Y HAJIOTOIUIATEbIIMKA.

Hanee Koncruryumonnsiii Cyn P® npuxoaur K BBIBOAY, UTO ClielyeT IPU3HATh HEKOHCTUTYLIM-
OHHBIM HCTOJIKOBAHUE, MTPEATIONAraoliee, Y70 MOMEHTOM MCIIONHEHU T 00s3aHHOCTH HAJIOTOIIaTe h-
IIMKa — OPUAMYECKOTrO JIMLIA 1O YIUIaTe HaJlora sIBJISIETCS MOMEHT MOCTYIUIEHUS JIEHEKHbIX CPEJCTB
B OIOIKET.

B nynkre 1 nocranosisomeit yactu Ha3BaHHoro I[locranosnenuss KC P® umeHHO mpaBo-
MIPUMEHUTENIbHAS TPAKTUKA apOUTPAKHBIX CYIOB, ITPEAyCMATPUBAIONIAS TIPEKpallieHre 00s3aHHOCTH
HaJIOrOIUIATEbIIMKA — IOPUINYECKOrO JIMIA N0 YIUIaTe HaJlora JIMILIb C MOMEHTA MOCTYIUIEHUS COOT-
BETCTBYIOIIMX CYMM B OIO/IKeT, OblIa IpU3HAaHA He cooTBeTcTRYIomeH Koncruryium PO.

B cBa3M ¢ 3TMM CyJ KaccallMOHHOW MHCTaHLIMM HE MOXET JaBaThb MHOE TOJKOBAHUE II. 2 CT.
45 HK P®, B cOOTBETCTBIM C KOTOPHIM OOSI3aHHOCTH IO yIUIATe HAJIOra CUMTAETCS MCHOTHEHHOM
HAJIOTOIUIATENIBIIUKOM C MOMEHTA MPeIbsIBIeHNs B OaHK MOPYYEHHsI HA YIUIATy COOTBETCTBYIOIIETO
HaJIora Mpy HAJIMYUY JI0CTATOYHOTO JEHEKHOIO OCTAaTKa Ha CUeTe HAJIOrOIUIaTe IbIIUKA.

WNucnekuus ceputaeTcs Ha TO, 4TO COIVIACHO M. 2 MOTUBHPOBOUHOM Yactu Onpenenenust Kon-
crutyuroHHoro Cyna P® ot 25 wmonsg 2001 r. Ne 138-0, paszwscHstomero BeinieHazpaHHoe [locra-
HosjieHue KC P®, pacniopsikeHre KJIMEHTOM HaXOAUIMMUCS HA €r0 pacyeTHOM CYETe JIeHEKHbIMU
CpeacTBaMU MOXKET OCYIECTBIISATHCS JIUIIb IIPH HATMYUY Ha KOPPECTIOHICHTCKOM cUeTe OaHKa HeoO-
XOJUMBIX JIEHEKHBIX CPEJCTB.

OpHako B n. 3 motuBHpoBOYHOW 4Yactu Toro xe Onpenenenuss KC PP ycranoBieHo, yTo
BOIPOC O TOM, MOXKET JI CUMTATHCS YIUIAYEHHBIM CIIMCAHHBIN OaHKOM HAJIOT, PeasibHO He TMepevnc-
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JIEHHBIN B OIO/IKET, IPU OTCYTCTBHU COOTBETCTBYIONIMX JEHEKHBIX CPEACTB HA KOPPECTIOHIEHTCKOM
cuete OaHKa, OTHOCHUTCS K CUTYaIlUH, KOTJJa 9T CPEACTBA C KOPPECTIOHEHTCKOTO cueTa OaHKa ObLIn
(opmastbHO 3aumCIIeHBI OAHKOM Ha cueTa Hajiororuiaresbimka. Cutyanus, pyu KOTOPOU CIIUCAHHBIN
OaHKOM HAJIOT He MepeurcisieTcs B OI0KET MpY OTCYTCTBHH JICHEKHBIX CPEJCTB Ha KopcueTe OaHKa
B MOMEHT IE€PEYrCIIeHHs HaJlora B OI0KeT, B JaHHOM Onpe/ie/ieHn He OMucaHa.

Bwmecre ¢ Tem B 11. 3 MOTUBUPOBOYHOI YacTH yka3aHHoro Onpenenenus KC P® pemenue nan-
HOT'O BOITPOCA MOCTABJIEHO B 3aBUCUMOCTh OT TOTO, IOKa3aj JId HAJIOTOBBIA OpraH HeaoOpOCOBECT-
HOCTb HaJIOTOIUIATEJIbIIMKA.

[MockomnbKy 10 HacTOsAIIEMY JieNly He JIoKa3zaHa HeJoOpocoBecTHOCTh 3AQ0, (hakT OTCYTCTBUS
JeHEeKHBIX cpelcTB Ha KopcueTe AB «ToprbaHk» cam 1o cede B CHTy MpsIMOro ykazanust KoHctu-
tyronHoro Cyna P® He MokeT ObITh HCTOJIKOBAH CYJJOM KacCAllMOHHOW MHCTAHIIMM Ha OCHOBAHUM
AENCTBYIOIIMX HOPM I'paXJaHCKOTO rpasa. [1pu Takux 0OCTOATENLCTBAX OCHOBAHUM K OTMEHE pellle-
HUS CyJa He UMeJIoCh™.

TpynHo He cornacuthcs ¢ BeiBogaMu Koncrutyronnoro Cyna P®, uznoxennsivu B Onipese-
nenuu ot 25 utons 2001 r., 0 TOM, YTO Ha HAJIOTOBbIE OPraHbl BO3JIOXkKEHa 0OSI3aHHOCTh OCYIIECTBIISITh
KOHTPOJIb 32 UCTIOJTHEHHEM HAJIOTOBBIX 00SI3aTENILCTB B YCTAHOBJIEHHOM IOPSI/IKE U TIPOBEPATH J100-
POCOBECTHOCTh HAJIOTOILJIATENbIIMKOB, & B CIIy4asiX BBISBICHUS UX HEAOOPOCOBECTHOCTH OOECTIeUn-
BaTh OXPaHy MHTEPECOB rOCYJapCTBa.

OpnHako BBI3BIBAIOT yAMBIIEHHE crocoObl, kotopble Koncruryumonusiii Cyn PP npemnaraer
HAJIOTOBBIM OpraHaM HCIIOJIb30BaTh B THUX LIEJSAX B YCJIOBUSIX PHIHOYHON KOHOMUKH, Ipearosa-
raioeii cBo0oy A0roBopa, a IMEHHO CUCTEMATUYeCKH MH(POPMHUPOBATH HAJIOTOIJIATEIBIIUKOB O
Tex 0aHKax, K yclIyram KOTOPBIX JUIsl TIepeurCIIeHs] HAJIOTOBBIX TUIaTeKed mpuoeratb He CIeayeT,
Y TIPEABSABIATH K HAJIOTOIUIATENBIIMKAM TPeOOBaHUsI 00 OT3bIBE CBOUX PACUETHBIX JOKYMEHTOB Ha
CIHCaHWE HAJIOTOB.

Ecnu yetkoe cnenoBanue 3ayioxkeHHOMY B 11. 2 ¢T. 1 'K P® npuHImimy cBoOOTHOTO BOJIEU3bsIB-
JIeHW S TIpeIIIPUHAMATeSIel B YCTAHOBJIEHUH CBOMX IPaB M 00s13aHHOCTEN Ha OCHOBE IOrOBOPA KakK pas
MpeATonaraeT HaIM4ue Mpe3yMIIIIH J0OPOCOBECTHOCTH NPeANPUHUMATEINCH, TO IPU3BIB K BKJIO-
YEHUIO B 9TU MTPABOOTHOIICHHS SJIEMEHTa aJMUHUCTPUPOBAHUS CBUIETENBCTBYET 00 OOPaTHOM — O
HEJIOBEPUH K MPEeIIPUHUMATENIO — HAJIOTOIUIATEBIIMKY .

Nznoxennas B [TocranoBnenun Koncrurymonnoro Cyna P® ot 12 okrsa6ps 1998 r. npaso-
Basl MO3MILIMS MPeCTaBIseTCs ele Oojiee MPOTUBOPEUNBON TOC/e MPUHATUS UM ke OrnpeaeneHus
ot 8 mons1 2000 r. 00 0TKa3e B NpUHATHH K paccMoTperuio kanodsr OO0 «Teun Xonauar MHTEp-
HEITH/I» Ha HapylIleHHe KOHCTUTYIIMOHHBIX MpaB ¥ cBOOOJ IMPUMEHEHHEM MOoJIoKeHui cT. 31 u 126
TamoxenHoro kogekca Pd.

B xanobe, noganHoit B Koncruryuonssiii Cyg PO, OOO ccputaiock Ha TO, YTO MO TUIATEXK-
HOMY TIOpy4YeHMI0 0aHK crircan ¢ pacyetHoro cueta OO0 neHexHylo CyMMYy TSI TIepEUUCICHUs B
OIOIKET B yIUIaTy TAMOXKEHHBIX TOILIMH, HaJlora Ha JOOaBIEHHYI0 CTOMMOCTh U aKIi3a MpH Tepe-
CEYEHUM UMIIOPTHBIM Ipy3oM rpaHuiibl Poccun. OqHaKo, MOCKOJIBKY YKa3aHHBIE JIEHEKHbIE Cpejl-
cTBa OaHKOM B OIOIKET MIepEeUMCIIeHbl He ObLITH, TaMOXKeHHbIe opranbl 0Tkazam OO0 B TaMOXEHHOM
0hOpMIIEHUH NIEPEBO3KU TOBAPA.

Koncturyumonnsiii Cyn P® B ykazanHom OmnpeneneHnu ycraHoBuil, uto 1. 2 cr. 45 HK
P®, ornpenensiomuii 0053aHHOCTh HAJIOTOIUIATEIBITMKA TIO YIIaTe HAJIOra UCTIOJTHEHHOW C MOMEHTa
NpeAbsABICHUs B OaHK MOPYYEHHs Ha yIIJIaTy COOTBETCTBYIOIIETO HAJIOTA MPH HATMYIHUH JI0CTATOYHOTO
JEHEKHOTO OCTaTKa Ha CYETe HAJIOTOIJIATEbIINKA, K OTHOIIEHUAM, BO3HUKAIOIIMM IPU B3UMaHUU
BCEX TAMOKEHHBIX IUIATEXKEH, HE IPUMEHSIETCS.

Takas mnosunuss Koncrutyumonnoro Cyma P® mnpeacraBisiercs HenocienoBaTebHOM,
MIOCKOJIBKY TaMOXKEHHBIE TIOILTMHB U TAMOXEHHbIE COOpBI, HAJOT Ha J00AaBJIEHHYI0 CTOMMOCTb U

35 Cm.: Heno Ne KA-A40/4805-03//Apxus PAC MO.
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akuusbl 10 cT. 13 HK P® otHocuuck B MomeHT nipunsaTHsl Koncruryimonusim Cynom PO Omnpe-
nenenust ot 8 uioHsA 2000 r. K perepasibHBIM HaJIOTaM.

Bonee toro, Koncruryumonnsiii Cyn PO B 3rom OnpeneneHun yCTaHOBUII, UTO UCHIOJIHEHHE
00sI3aHHOCTH 10 yIIJIaTe TAMOKEHHBIX IJIaTeKel He co3aeT 00sI3aHHOCTH TAMOKEHHOTO OpraHa mpo-
M3BECTU TaMOKeHHOe oopMIIeHHe ToBapa O6e3 MOCTYIJIEHH S IeHEKHBIX CPEACTB Ha CYET TaMOKEH-
HOT'O OpraHa.

Takum o6pazom, Korcrurymonnsiii Cyn PO B Onpenenernu ot 8 uionst 2000 r. mpu3HaeT, 4to
HAJIOT HEe MOJKET CUMTAThCS YIUTAYeHHBIM 0€3 OCTYTUIEHHSI EHEKHBIX CPECTB MOTydaTesTio Hajora,
x0Ts1 OBl €r0 cyMMa ObljIa CIMCaHa ¢ pacdeTHOTO CYeTa HAJIOTOIJIaTe bIIUKA.

OO60CHOBBIBAS TO3UIMIO TIO BOMPOCY 00 YIUIaTe TAMOKEHHBIX TUIATEXeW, CTONb KapAMHAIBHO
OTJIMYAIOIIYIOCS OT TMO3MIIMH, BHICKA3aHHOW UM T10 BOIPOCy 00 yruiate HainoroB BoooOie B [ToctaHos-
nennu ot 12 oktsa0ps 1998 r., Koncruryrmonnsiii Cyn PO cebinaercst Ha crienipyKy TaMOKEHHOTO
3aKOHOJATENIbCTBA, KOTOPOE HAIIPABJIEHO HA 3aIlUTy SKOHOMUUYECKOTO CYBEPEHUTETa U SKOHOMUYE-
ckoi 6e3onmacHocTu Poccmiickoit denepanyn.

Me:xny tem B coorBerctBuM C 1. 1 cr. 8 Koncrturyuuu P® B Poccuiickoit ®enepanyu rapas-
THPYETCsl €JUHCTBO SKOHOMHUYECKOTO MTPOCTPAHCTBA, KOTOPOE 00ECTIEUNBAETCS CO CTOPOHBI TOCyaap-
CTBa MIPUHATHEM 3aKOHO/IATeIbHOM 0a3bl, B TOM UHCJIe HAJIOTOBOTO 3aKOHOIATEIhCTBA *°,

B nannowm xe ciiydae Koncruryimmonnsiii Cy PO naet paznuyHoe TOJIKOBaHUE OIHAM U TEM Ke
MPUHLUIHNAIBHBIM MOJIOKEHUSIM HAJIOrOBOTO 3aKOHOAATEIbCTBA O MOMEHTE YILIaThl HAJIOTA B 3aBU-
CUMOCTH OT NPUMEHEHUS UX K TEM WJIM UHbIM BUAAaM HAJIOTOB.

K tomy *e Bce Hastoru, hopMHpysi MOAABISIONIYIO YaCTh OIO/KETa, 0OECIIEUMBAIOT 3aIUTY KO-
HOMUYECKOTO CYBepEeHHTETa U IKOHOMHYECKor Oe3omnacHocTu Poccuiickoilt depepaniny He B MEHb-
1€l CTENEHH, YeM TaMOKEHHBIE TUIATeKH, ABJIAIOLUIMECS JIUIIb OJHUM U3 BUJOB HAJIOTOB.

He ciyyaiiHO BOCTIEICTBUY TaMOKEHHbIE TTATeKH ObLITM UCKJTIOUYEHBI U3 TiepeuHsl (eiepaib-
HBIX HAJIOTOB, Na0bl CHATH IPOTUBOPEYHE, BO3HUKIIIEE MEXK/y TOMTKOBAHUSIMUA HAJIOTOBOT'O 3aKOHO/IA-
TeJbCTBA, cofepkammmucs B [locranonenun Koncrurynmonnoro Cyna P® ot 12 okts0ps 1998 r.
u B ero Onpeaenenuu ot 8 uons 2000 r.

Crnenyer OTMETUTH, UTO HE BCE MPAKTUKYIOIIME IOPUCTHl BOCHIPUHSIM MpaBorosokeHue KoH-
crutyumonHoro Cyna P® o cymecTBOBaHUM MPE3yMITLUH JOOPOCOBECTHOCTH HAJIOTOILJIATE bIIUKA.

K.A. CacoB ormeyaeT, YTO MPUHLMIBI T'PAXAAHCKOTO MPaBa CYILECTBEHHO OTIMYAIOTCS OT
MPUHIIMIIOB 3/IMUHUCTPATUBHOTO TpaBa. B CBSA3M ¢ 3TUM BbIBEAEHHE MPE3yMITIMU JOOPOCOBECTHO-
CTH Yepe3 MPEe3yMIIIHNI0 100POCOBECTHOCTH YYACTHUKOB TI'PaKIAHCKOTO 000pOTa MpPE/ICTaBIIsETCS
HEOIPaBJAHHBIM.

Hanee K.A. CacoB npuxoguT K BHIBOIY, YTO MPE3yMIIMsI JOOPOCOBECTHOCTH HE MOXET IpH-
3HABaTbCsl 3aKOHHOM IpPE3yMITIMEN, Tak Kak, BO-TIEPBBIX, HE 3aKpelUieHa B HOpMax IMpaBa, uTo
CO3JIaeT yrpo3y ee MPOU3BOJIbHOIO IPUMEHEHHS Ha MPAKTHKE; BO-BTOPBIX, JAHHOE MOHSATHE HEJIb35
OTHECTU K (PaKTHUECKOH MPE3yMIILUH, MMOCKOIbKY OIHU U Te ke OOBIYHO COBEpIaeMble HAJIOro-
TUIATEIBIMKAMY AEHCTBHS OLIEHMBAIOTCSI Pa3HBIMU CYObEeKTaMu Mo-pasHomy. Tak, Hajororiaresib-
IIMKHU CYUTAIOT, YTO HEECTECTBEHHO /11 KOMMEPYECKOW OpraHu3allyu, ClIelMaabHO CO3/1aHHOM 1S
u3Biedenns npuoe (. 1 cr. 50 'K P®), crpemienue 3akmoyarh CAETIKU ¢ HAUXYIIIUME HAJO-
TOBBIMM TOCJIEACTBUSMU U yIUIAYMBATh HAJIOTU B MAaKCUMaJIbHOM pa3mepe. lpyrve npaBorpyuMeHu-
TEJIM CO CTOPOHBI HAJIOTOBBIX OPraHOB JEWCTBHUSI HAJIOTOIUIATE bIINKA, HAIPABJIEHHbIE HAa UCTIONB30-
BaHMeE MMPEOCTABJIEHHBIX €My 3aKOHOM TPaB, CBSI3aHHBIX C OCBOOOK/ICHUEM OT YILIAThl HAJIOTOB JIH
C BBIOOPOM HanOoJiee BBITOAHBIX /7151 Hero (hopM MpeAr puHIMATENBCKON A TeTbHOCTU U, COOTBET-
CTBEHHO, ONTUMAJILHOTO BHU/A TIATEXA, CUUTAIOT HEJOOPOCOBECTHHIMU.

ITOT K€ aBTOp, MPU3HAaBas, YTO MPaBOBasi IPUPOAA JAHHOTO (PEHOMEHA MOX0Ka Ha IopUIrye-
CKYIO (PUKIIMIO, TEM HE MEHEE ITPUXOIUT K BBIBOAY, UTO JJIs1 PeryJIMpPOBAaHUS aIMUHUCTPATUBHO-IIPA-

30 Cm.: Mupomnukosa B.A. KommenTapuii k Koncrutyuuu P®. M.: Accounanus aBropoB u uzaareneit «Tangem», 1999. C. 15.
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BOBBIX OTHOIIEHUI HEAOMYCTUMO ITPUMEHEHUE I0PUINYECKON (PUKIIUU, TO3BOJISIIONIEH PeryIupoBaTh
CYILIECTBYIOIIIME MPABOOTHOIIECHUS MTPY UMEIOIIEMCs TIPaBOBOM Ipodesie HOpMaMH IpaBa, yCTaHaB-
JIMBAIOIIMMH CXOZIHBIE TTPABOOTHOIIEHUS [0 aHAIOTHN .

Mexny Tem Koncrurymonssiit Cyn P® npagoronoxkeHne o Jo00pOCOBECTHOM HAJIOTOILIaTe -
HIUKE BBIBOAUT U3 JIeHCTBYMoIIerd HOpMBI 11. 7 ¢T. 3 HK P® o ToMm, 4To BCce HEeyCcTpaHUMbIE COMHE-
HUS, TPOTUBOPEUH S U HESICHOCTH aKTOB 3aKOHOZIATENILCTBA O HAJIOTaX U cOOpaXx TOJKYIOTCS B MONb3Y
Hajtoromaresnbimka. Kpome toro, B cuity cr. 6 ®erepaibBHOro KOHCTUTYIIMOHHOTO 3aKoHa oT 21
non1s 1994 r. Ne 1-®K3 «O Koncrurymmonnom Cyne Poccuiickoit @enepanun» nanHoe Konerury-
1moHHBIM CynoM P® ucronkoBanue nonoxenwid 1. 7 cr. 3 HK P® saBnsercs o1ieods3aTe/IbHBIM U
MCKJTI0YAET JM0O0e MHOE ero UCTOJIKOBAHKE B MPABONPHUMEHHUTEIHHON MPAKTUKE.

[Ipu 3TOM cniemyer IpuiTH K BBIBOLY, YTO JUISl UCKJIIOYEHUsI BO3HUKAOIIMX B I0OPUINYECKON
mutepatype criopoB B HK P® Heo6xoaumMo BBeCTH MOHATHE «I00POCOBECTHBIN HAIOTOTLIATE I »
C y4eToM BBIpaOOTaHHBIX CyIeOHO-apOMTPaKHOW MPAKTUKOW KPUTEPHEB, 3aKPENMB KaK 3aKOHHYIO
MIPE3yMITIHIO JOOPOCOBECTHOCTH HAJIOTOILJIATE bIIUKA.

[NoHsiTHE NOOPOCOBECTHOCTH HAJIOTOIUIATEIIBIIMKA HE SIBJISETCS M300PETEHUEM POCCHHCKOM
[IPABONPUMEHUTEIBHON TPAKTUKH.

B pemennu ot 24 pespans 1994 r. Esponeiickuii Cya no nmpaBam yesioBeka B aese «benaenyx
npotuB PpaHIMK» MPU3HAJ, YTO TOCYIApCTBa — yUaCTHUKM KOHBEHIIMM O 3aluTe 1paB yesloBeKa u
OCHOBHBIX cB0OOJ 0T 20 MapTa 1952 1. MOTYT HaJesATh HAJIOTOBBIE OPraHbl IPABOM IPECIeIOBAHUS
Y HaKa3aHUsl HeMOOPOCOBECTHBIX HAJIOTOILIATENBIIUKOB, AaXe €CIM JOTOIHUTENIbHAS CyMMa HaJo-
OB, B3UMaeMBbIX C JaHHBIX JIMI] B KAUeCTBE HAKa3aHUs, JOCTATOUYHO BenrKa. [loqoOHasi crucrema coB-
MecTHMa C MoNokeHusiMU cT. 6 KoHBeHIMuM (IpaBo Ha cripaBeAIMBOe CyaeOHOe pa3OupaTebCTBO)
10 TeX IOp, TIOKAa Y HAJIOrOIIaTeJIbIIMKA €CTh BO3MOKHOCTb OCIIOPUTD PEIIEHHE, 3aTParuBalollee ero
MHTEPECHI, B CyJle, TIe eMy OyayT MpeJoCTaB/IeHbl TapaHTHH, TIPETyCMOTPEHHBIE STOM CTaThei *.

MupoBas cyneOHast MpaKTUKA 3HAET PsiJ] IOKTPUH MPOTHUB YKJIOHEeHH s Hasorooonoxenust. C.B.
CaBcepuc cucteMaTU3upyeT cyaeOHbIe TOKTPUHBI IPOTHB YKJIOHEHHS HAJIOTOOOIOKEHHSI, CYIIIeCTBY-
IOIIMe B Pa3HbBIX cTpaHax ™.

B crpanax c anrnocakconckoii cuctemont npasa (CIIA, Kanana, BenukoOputanust) mpuMeHsi-
I0TCS CIIeyIoNIue cyneOHbIe JOKTPHHBI.

Jloxkmpura cyuiecmea Hao hopmol.

Konmnernus, nexarasi B OCHOBE 3TOM JOKTPUHBI, COCTOUT B TOM, YTO BBITEKAIOIINE U3 CACIKH
IOpUINIECKHE TIOCNIE/ICTBUS ONPEAeISIOTCS B OOJBIICH CTETICHU ee CYIIECTBOM, HeXelrn (DOPMOIA.
Ecmmu popma cenku He COOTBETCTBYET OTHOIICHHUSIM, KOTOpPBIE (PAKTUYECKU peasTu3yIOTCs MEKLy
CTOPOHAMHU C/IEJIKH, TO HAJIOTOBBIE TIOCIEACTBUSI ONPEEIISIOTCS B COOTBETCTBUM C PeaibHO BO3HUK-
IMMH MEXAY CTOPOHAMU OTHOILIEHUSAMH (CYLIECTBO CHEJIKM).

Jlokmpuna coeaxu no wazam.

Ona 6asupyercsi Ha (pakTe (ASHCTBUTENHHO JIM CYLIECTBYET Psiji CHOETOK M JEeUCTBUTEIIBHO
JIA TIaru-CAeJIKU B Psle CAETOK UMEIOT JIEJIOBYIO 11eJb), KOTOPBIA MOXET OBbITh YCTAHOBJIEH CYHAOM.
JlioOble mark B cepuu CIOEJIOK, B KOTOPHIX HET XO3SUCTBEHHO-9KOHOMUYECKOW WM KOMMEPYeCKOn
LIeJIU, MOTYT UTHOPUPOBATHCS JIJ151 HAJIOTOBBIX IIEJICH.

37 Cm.: CacoB KA. CpaBHUTETbHBIN aHATN3 TIPE3yMITLMA HEBUHOBHOCTH 1 J0OPOCOBECTHOCTH Hasororuiatenpinuka // Hanorosen.
2005. Ne 12. C. 7, 10-12.
38 Cm.: Eur. Court. H.R. Bendenoun v. France, Judgment of 24 February 1994. Series A. Ne 284. Crannmaptst CoBera EBporst B
00J1acTH IpaB YeIoBeKa MPUMEHUTENTbHO K nostoxkeHusiM Korcrurynm Poccniickoit ®enepanyu. M36pannsie mpasa. M., 2002. C. 429.
¥ Cm.: Cagcepuc C.B. HeroG6pocoBecTHOCTb HAJIOTOILIATENbIIMKA KaK CyAeOHast JOKTPUHA MPOTUB YKJIOHEHHs OT HAJIOroooso-
xkenusd // Hanorosen. 2005. Ne 9. C. 6-8, 14-16.
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Joxmpuna 0enosoli yeau.

CoracHO 3TOM JOKTPUHE CIEJIKa MOXKET UTHOPUPOBATKLCS ISl HAJIOTOBBIX 1I€JIel, eClid B Hel
OTCYTCTBYET JIeJIOBasI 11eJIb, €CJIM €IMHCTBEHHAS WM JIOMUHUPYIOIIAsi MPUYMHA 3aKJII0UEHUs CICTKU
— YKJIOHEHHE OT HAJIOr0OOIOKEeHHS.

Loxkmpuna uenopupoeanust npasocyoseKmHoll Op2anu3ayuin.

AMepuKaHCKHe Cybl MOTYT UTHOPHUPOBATh KOPIOPALMIO KAK OT/AEJIbHYI0 00J1araeMyIo HaJIoroM
OpraHM3alMIO — CYOBEKT MIPaBa, €CJIM KCIOIb30BaHUE TAKOW KOPIOPALMY He IIpecye/lyeT HacTosIIeH
JEJI0BOW 1IN UJIU €CJIM KOpHopauus sBJIseTCs (PUKTUBHOM.

IOpuauyeckoe M0 UTHOpUPYETCs IS LieJield HalIorooOJIOKEeHHs, a ero Hajoroooaraemast
MpUObLTb (PUKTUBHO MPUUHCIISETCS €0 YUPETUTEISIM.

Jlokmpura huKxmueHvix u HeoeliCmaumenbHvix COenok.

[Non (puKTUBHON MOHMMAETCS CAIeNKa, IPeIHa3HAUYEHHAS [J1s1 TOTO, YTOOBI TOPOAUTH I0pUINYe-
CKM 3aKOHHBIE TIPaBa v 0053aHHOCTH, OTIIMYHBIE OT (DAKTHUECKHX MPaB 1 00s3aHHOCTEN CTOPOH (aHa-
JIOT IPUTBOPHOM CHEJIKHU B 3akoHonarenbcrBe Poccuiickont ®enepanun). HenelictBurtennsHoOM cunTa-
ercst clesKa, KoTopasi He ObUla COBEpIleHA B COOTBETCTBUM C HAMEPEHHUSIMU HAJIOTOIUIATENbIINKA
(mpu3HaK cosepieHuss MHUMOI cienku 1o 'K PO).

OueBuIHO, UTO BCE MepeurciIeHHbIe CyAeOHbIe TOKTPUHBI B 3HAUNTEILHOM CTENIEHH IyOIUpyIoT
ApyT Apyra.

B crpanax ¢ koHTMHEHTaJIbHOI cuctemoll npaBa (®panuus, I'epmanus, [Beitapus u ap.)
NiepeyrCIIeHHbIE CyieOHbIe JOKTPHHBI HEe UCTIONB3YIOTCS, OJHAKO 3[€Ch ISUCTBYIOT KOHIETIIMY TIPH-
TBOPHBIX U MHUMBIX CIEJIOK. DTOT MOAXO OCHOBAaH Ha MOJIOKEHUAX IPAXIaHCKOTO 3aKOHOAATEIb-
CTBa U BO IJIaBY yIJIa CTaBUT IOPUJUYECKYIO, & HE SKOHOMUYECKYIO CYIIIHOCTh CHEJIOK. DTO 3HAYMT,
YTO JI11 LeJIeW ITPakAJaHCKOT'O U HAJIOTOBOTO IIPaBa IPUHUMAETCS] BO BHUMAaHUE HaMEPEHUE CTOPOH,
€CJIM OHO OTJIMYAETCs OT TeX JOTOBOPEHHOCTEM, KOTOPbIE 3aKperieHbl (POPMAIIBHO.

Bropas nokTpuna, cymiecTByolasi BO MHOTMX CTpaHaX pOMaHO-TepMaHCKOW CUCTEMBI ITpaBa, —
JOKTPHHA 3JI0yMOTpeOIeHns TPaBoM. XOTsI HAJIOTOIJIATE/IbIIUKY BIIPaBE OPraHU30BaTh CBOM Jeja
TaKUM 00pa3oM, YTOOBI MOTYYUTh MAKCUMAJIbHYIO HAJIOTOBYIO 9KOHOMUIO, IOKTPUHA 3710yNOTpedie-
HUS TIPABOM TIO3BOJISIET HAJIOTOBBIM OpraHaM IMpeHeOpeydb MPaBOBBIM COAEPKAHMEM CHEIKH, €CIIH
peodIaJaloIM MOTHBOM HAJIOTOIJIATENbIIMKA OBUIO YKJIOHEHHE OT HAJIOTOOOJIOKEHUS M eCIH
cheska Oblla MCKYCCTBEHHOM MJTH ObLiIa COBEpIIIEHA C HAPYIIEHUSIMU.

JI71s1 BOCTIpensITCTBOBAHMSI 00XO/y HAJIOroB (ppaHIy3CKUE Cy/Ibl pa3BIIIN JOKTPHHY aHOPMAJTb-
HBIX yIpaBIeHYeCKUX JeicTBUi. COInacHO 3TOM KOHUENLUH CIEJIKU, KOTOPbIE OTKJIOHSIOTCS OT KPH-
Tepusi JOOPOCOBECTHOCTH, MOTYT OBITh MPU3HAHBI HEICHCTBUTEILHBIMU IS 1IeJIel HaJIoroo0ioxe-
HUSL.

3aKoHOJATEIbHOI OCHOBOM JaHHOM JOKTPUHBI Nocy:xuna cr. 164 CBoaa HalIOroBbIX MPaBUJI
®panyu, KOTopast pacnpoCcTpaHsieT CBOe JEUCTBUE HAa MPUTBOPHBIE CACIKH U CIIy4au 3JI0yNoTped-
JIEHU 1 IPaBOM.

Cnenyer otMeTuTh, uto BrocaenacTsuu [lnenym Beiciiiero Apourpaxuoro Cyna P® B INocra-
HoBJIeHHH OT 12 okTsa0pst 2006 1. Ne 53 «O6 orieHke apOuTpakHBIMU CyTaMl OOOCHOBAaHHOCTH TIOJTY-
YEeHUs1 HAJIOTOIUIATENIBIMKOM HaJIOTOBOW BBITO/IBI» BOCIIPUHSLI OMBIT IPUMEHEHUsI COOTBETCTBYIO-
IIMX HOPM IIPaBa Pa3BUTHIX CTPAH MUpa U TEOPUIO HAJIOTOBOTO MTPaBa, U3JI0KUB YKa3aHHBIE JOKTPUHBI
B Ha3BaHHOM [loctaHoBiIeHUH.

[Tpumepom ucnonb30BaHKUs TOKTPUHBI JEJIOBOW LU CIy:KUT crneaylomee [locraHoBieHue
[Mpesuauyma BAC PO,

0 Mocranosenne IIpesunmyma BAC P® or 11 nexadps 2007 r. Ne 8734/07 // Apxus PAC MO.
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OO0111eCTBO € OrpaHUYEHHON OTBETCTBEHHOCTHIO (j1ajiee — 001iecTBo) B peBpase 2006 r. npen-
craBuiio B MHcniekmio PenepaibHON HAJIOrOBOM CITyObl IO Topory MockBe (1ajee — MHCIEeKIIsI)
YTOYHEHHYIO HAJOTOBYIO JEKJIAPAIMIO TI0 HAJIOTy Ha JOOABJIEHHYI0 CTOMMOCTh 3a OKTsIOph 2005 r.,
B KOTOPOM CyMMa HaJIora, UICUMCIIeHHAs! K YMeHbIIeHHIo, coctaBmia 4 188 749 py6. [laHHas cymma
SIBJISIETCS PA3HOCTBIO Mexk Ty 26 767 858 py0. Hasiora Ha T0OaBJICHHYI0 CTOMMOCTh, UCUMCIIEHHOT'O TIO
oreparysM, MoJIeKAIUM OOJIOKEHUI0 HAJIOTOM Ha JOOABJIEHHYIO CTOMMOCTH (TIOTy4eHHBIe 00IIe-
CTBOM JIU3UHTOBBIE TuIaTexu), u 30 956 607 pyO. HAOTOBLIX BHIUETOB.

[No pesynpraram KamepasibHOW MPOBEPKH YKA3aHHOW JIEKJIapallii MHCTICKIUS TIPUHSLIIA peliie-
Hue ot 15 mas 2006 1. Ne 1367 o npuBiedeHun 0OOIeCTBa K HAJIOTOBOW OTBETCTBEHHOCTH B BUJIE
B3bIcKaHus 4 998 287 py6. mrpada, npengycmorpersoro 1. 1 cr. 122 HK P®, 3a HenonHyio yriary
HaJIora Ha JOOABJICHHYI0 CTOUMOCTb, ToHauuciaeHus 24 991 435 py0. Ha3BaHHOTO HAJIOTa U HAYKC-
nenust 1 789 387 py0. neHeil.

JloHaunclieHne yKa3aHHOM CyMMBbl Hajlora BbI3BAHO MWCKJIIOYeHMEeM uHcrnekuuen 29 180
184 pyO0., yraaueHHbIX OOIIECTBOM MOCTABIIUKAM 32 MPUOOPETEHHOE U MEPEaHHOE B JIM3UHT UMY-
mecTBo, 13 30 956 607 py0. HAJIOrOBBIX BHIUETOB, 3asIBJIEHHBIX UM B HAJIOTOBOM JieKJiaparyu. Perre-
HHUE MHCTIEKIIM MOTUBHPOBAHO TeM, UTO MpeIIpUHAMATEbCKAs IeSITeIbHOCTh OOIIEeCTBa HAPaB-
JIeHa Ha YMBIIUIEHHBIA YXOJI OT HAJIOTOOOJIOKEHH S C MCIIOJIb30BAaHUEM JIN3UHTOBBIX CXEM.

OO0111ecTBO, HE COITIACHBIINMCH C 3TUM pelIeHueM, 00paTuiIoch B ApOUTpaKHBIN Cy ropoaa
MOCKBBHI ¢ 3a5IBJIEHHEM O TIPU3HAHUU €TO He/ICHCTBUTEIIbHBIM.

Pemennem ApoOutpaxnoro cyna ropoga Mockssl oT 28 aprycta 2006 r. B yIOBJIETBOPEHUH
TpeOOBaHUsI OTKA3aHO.

[MocranoBnenuem JleBATOro apOUTpaXHOTO ane/UIAIMOHHOTO cyaa ot 16 mapra 2007 r. perie-
HHE OCTaBJICHO 0e3 U3MEHEHUSI.

denepanbHbil apOUTPaXHBIN cy MOCKOBCKOTO OKpyra nocraHosjieHrem ot 24 mast 2007 r.
Ha3BaHHbIE CyAeOHBIE aKThl OCTABUII O€3 N3MEHEHHSI.

Cyipl IPUIIUTK K BBIBOAY O TOM, 4TO y OOIIIECTBA OTCYTCTBYET JeJI0Bast 11eJIb IPeAN pUHIMATE b~
CKOM JIeSITeJIbHOCTH, JISICTBUS €ro HalpaBJieHbl Ha cuctemMatrdeckoe (¢ nekadps 2004 r. mo nekadpb
2005 r.) He0OOCHOBAaHHOE BO3MEIIICHUE CYyMM HaJlora Ha JI00aBJIEHHYI0 CTOUMOCTh U3 OI0[KeTa, a He
Ha TMOJyYeHre JOXoa OT B3aUMOOTHOIIEHHUI ¢ yYaCTHUKAMU I'PakIaHCKOTO 000poTa.

B o6ocHOBaHMe TaHHOTO BBIBOJA CY/bI COCIIATCH Ha CIIEIYIONIHe OOCTOSTEIbCTBA.

EnyHCTBEHHBIM MCTOYHMKOM OILIAaThl MPHOOPETEHHBIX Y OOIIECTBA ¢ OrPaHMYEHHON OTBET-
crBeHHOCThIO «TCC HH» u otkpeiToro akimonepHoro odmectBa «CKB BT «Mckpa» aBToTpaHc-
MIOPTHBIX CPECTB U MHOTO OOOPYIOBaHUsI, MIEPEAAHHOTO B JAJIbHEHUIIIEM B JIM3UHT (peaepaibHOMY
rocy/lapCTBEHHOMY YHHUTapHOMY Tipeanpustiio «[loura Poccuu» (nanee — rocynapcTBeHHOE Mpe-
NIpUsATHE), SBJISAIOTCS 3a€MHbBIE JICHEKHbIE CPE/ICTBA, MONYyUYSHHBIE OT €IMHCTBEHHOTO YUYpPEeIUTes
o01IecTBa — OTKPHITOro akuoHepHoro oomectsa «PTK-JIu3unr».

daktuyeckuii 10oxof odmiecTBa He npeBbimaetT 4 % (pasHocTh Mexay 18 % monmydaembix
JIM3UHTOBBIX TUIaTexeill v 14 %, BhITUIAYMBAEMbIX KPEAUTOPY IO JOrOBOPaM 3aiiMa).

C yuerom uH(ISAIMM, KOTOpas coracHo cT. 1 PenepanbpHoOro 3akoHa ot 26 nexkadps 2005 r.
Ne 189-®3 «O denepabaom Gtomkete Ha 2006 roa» coctaBuT OT 7 110 8,5 %, OCHOBHOM 10X0 001IIe-
CTBA BO3HUKAET HE OT JIN3UHIOBBIX TUIATEKEM, a OT BOMEIIEHH ST HAJIOTa Ha JOOABJIEHHYIO CTOMMOCTb.

[TosToMy, MO MHEHHIO CyIOB, OOIIIECTBO HE HECEeT peasbHBIX 3aTpaTr MpH OIUlaTe Halora Ha
100aBJICHHYI0O CTOMMOCTh TIOCTaBIIMKAM, €r0 TpeANpUHUMATENIbCKAsI AEATEIBHOCTD SIBJISIETCS YOBI-
TouHou. PopmainbHOe cobmoaeHne odmecTBoM nonoxenudt cr. 171 u 172 HK P®, ycranaiusaio-
X TOPSJOK M YCJIOBUS IPUMEHEHH S HAJIOTOBBIX BBIYETOB 10 HAJIOTY Ha 100aBJIEHHYI0 CTOMMOCTb,
He BiieueT Oe3yCJIOBHOTO BO3MEIIEHHUSI CyMM 3TOTO HAJIOTra U3 OI0KETa, MOCKOIBKY B IAHHOM CITydae
BBIsIBJIEHA HEJOOPOCOBECTHOCTh HAJIOTOILIATEBIIMKA 110 UCTIOJTHEHUIO HAJIOTOBBIX 00SI3aHHOCTEH.

B 3asBnenun, noganHom B Beicmii Apoutpaxkusii Cyn P®, o nepecmoTpe B nopsiike Hajl-
30pa perieHrst ApoutpaxHoro cyfaa ropoga Mockssl ot 28 aprycra 2006 r., moctaHoBneHus eBs-
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TOrO apOMTPaKHOTO anesUISIIIMOHHOrO cyaa oT 16 mapra 2007 r. u nocraHoBeHuss degepasbHOTO
apOUTpaxHOro cyaa MOCKOBCKOTO OKpyra OT

24 mast 2007 1. 0011eCTBO MPOCUT MX OTMEHHUTH KaK HapyIIalolye eJUHO00pas3re B TOKOBAHUM
Y ipuMeHeHnu cygamu rojioxenuii r71. 21 HK P® u [Nocranosnenus [Lnenyma Briciiero Apourpax-
Horo Cyna P® ot 12 oktsa0ps 2006 1. Ne 53 «O6 onieHKe apOUTpakHBIMU CyJaMu 0O0CHOBAHHOCTU
MOJTyYEHUS HAJIOTOIIATEIIIIIMKOM HAJIOTOBOW BBITObI».

[TpoBeprB 0OOCHOBAHHOCTH JIOBOJIOB, U3JIOKEHHBIX B 3asIBJICHUH, OT3bIBE HA HETO U BHICTYTLJIE-
HUSIX TPUCYTCTBYIOIIMX B 3aC€IaHUU MpeCTaBUTENeN YJacTBYIOUMX B Jefe L, [Ipesnauym cum-
TaeT, YTO OCMaprBaeMble Cy/leOHbIe aKThl MOJIeKAT OTMEHe, 3asBJIeHre OOIIeCTBa — YIOBJIETBOPE-
HUIO TIO CJIEAYIOLIM OCHOBAHUSIM.

WHcneknyeir Ha OCHOBE TMPEICTABIEHHBIX OOIIECTBOM MEPBUYHBIX JOKYMEHTOB ero (puHaH-
COBO-XO3ICTBEHHOW [JIESATEJIbHOCTH (JIOTOBOPOB KYIUIM-ITPOJAXU (IIOCTaBKH), TOTOBOPOB (PHHAH-
COBOW apeHfbl (JIM3WHIA) TPAHCIIOPTHBIX CPEICTB M 0OOPYIOBaHMs, IOTOBOPOB 3aiiMa, MacropToB
TPAHCHOPTHBIX CPEJCTB, KHUTU TMOKYIOK, KHUTH MPOJax, 00OOPOTHO-CAIbIOBOH BEJOMOCTH, CUe-
TOB-(haKTYP, BHIIUCOK OAHKA, IJTATeKHBIX OPYyUYEHUH, KAPTOUEK CUETOB OYXTaITepCKOro yuera) mpo-
BejieHa KaMepasibHas IIPOBEPKa HAJIOrOBOM AeKJIapaiuu oormecTsa 3a okTsa0ops 2005 1., 1o pe3yibTra-
TaM KOTOPOH MHCTIEKITS IOATBEepArIa (hakT MPUOOpETeH s OOIIIECTBOM aBTOTPAHCIIOPTHBIX CPE/ICTB
1 000pYIOBaHUS C TTOCTIEAYIONIEH Mepeiadeii X B JIM3UHT TOCYAAPCTBEHHOMY MPEIIPUSATHIO.

B Oyxrantepckom yderte 0OIIECTBO B COOTBETCTBHUHU C YCTAHOBJIEHHBIMH MPABUJIAMH OTPAKAIIO
MpUOOpPETEHHBIE OCHOBHBIE CPEJCTBA (aBTOMOOMIIM M 000py/IOBaHKe) Ha cyocueTe «MarepuaibHbie
IIEHHOCTH, TIepe/IaHHbIe BO BpeMeHHOe TojTb3oBaHue» cueta 03 «JloxXomHble BIOKEeHUs B MaTepUaITh-
HbIEe [IEHHOCTW», TIPeIHA3HAYEHHOM JJ1s1 0000MeH!sI MH(POPMAIMK O HATMYMH U ABUKEHUHU BIIOXKE-
HUI OpraHu3alvy B MPHOOpeTeHHbIe MaTepUaIbHbIE IEHHOCTH, MTPEA0CTABIIsIeMble OpraHu3alyei 3a
IUIaTy BO BPEMEHHOE TOJIb30BaHKE C 1IeNblo MoaydeHus noxona. CyMMbl Hajora Ha JOOABJIEHHYIO
CTOMMOCTb, COITYTCTBYIOIIHE BJIOKEHHSAM B IPUOOPETEHHbIE MaTepHasIbHbIe IIEHHOCTH, YUUTHIBAIUCDH
Ha cyeTe 68 OyXraJTepcKoro yJera.

B cootBerctBum c m. 1 cr. 171 HK P® Hajoromiare/IbiuK UMeeT MPaBo YMEHBITUTh OOIIYI0
CYMMY HAJIOra, UCYMCIICHHYIO T10 OTIePaIsiM, TPU3HABAEMBIM OOBEKTOM HAJIOTOOOIOKEHHMSI, HA yCTa-
HOBJIEHHbIE TAHHOW CTaThe BbIUETHI.

Berueram nogiexat cyMMbl HaJlora, peIbsBJICHHbIE HAJIOTOIIATEIBIUKY U YIIIAYEHHbIE UM, B
YaCTHOCTH IO TOBapaMm, MPUOOPETAEMBIM JIJIs1 OCYIIECTBIICHHSI ONIePALIfii, TPU3HABAEMbBIX OOBEKTAMU
Hajiorooooxenus (1. 2 c¢r. 171 HK P®).

B 2005 r. B cuny 1. 1 cr. 172 HK P® HasoroBsie BblueThl, npegycMorpenHsie cr. 171 HK
P®, npon3BonmIMCch HA OCHOBAaHWU CUYETOB-(DAKTYp, BBHICTABIEHHBIX MIPOAABIAMU TPH MpUOOpeTe-
HUM HAJIOTOTLIATE IbIIIMKAMH TOBApOB (paboT, yCIIyr), TOKyMEHTOB, MOATBEPKAAIOMNX (PaKTUYECKYIO
yIjiaty cymm Hajora. [Ipy 3Tom BbIUETHI CyMM HaJlora, MpeAbsBIeHHbIE MTPOIaBLAMU HaJIOTOIlIa-
TEJIBIIMKY MPU MPUOOPETEHNH OCHOBHBIX CPEJCTB, MPOU3BOIATCS B TIOTHOM OOBEeMe IOcIie TPUHSI-
THS HA YYeT JaHHBIX OCHOBHBIX cpeAcTB (a03. 3 1. 1 c1. 172 HK P®).

DUHAHCOBO-XO3SICTBEHHBIE OTIEPAIMU YITEHBI OOIIECTBOM B OyXTaJITEPCKOM Y4eTe Ha OCHOBE
MEPBUYHBIX JOKYMEHTOB I10 [TPaBUJIaM, YCTaHOBJIEHHBIM MHCTpyK1men 1o npumenenuio [liana cue-
TOB OyXTaJaTepcKoro ydyera (pMHAHCOBO-XO3AMCTBEHHON JesITeIbHOCTH OPTraHn3allii, YTBEPKICHHOW
npukazom MunucrepcrBa ¢punancoB PO ot 31 oktaopst 2000 1. Ne 94H.

Crarbs 4 ®enepasibHoro 3akoHa ot 29 oktsa0ps 1998 r. Ne 164-P3 «O ¢puHaHCOBOM apeH/e
(JIM3MHTe)» MpeaycMaTpUBaeT BOZMOKHOCTD ISl JIM3UHIOATENsI IPHOOPETaTh B XO€ peasln3aluu
JOTOBOpa JIM3MHIAa B COOCTBEHHOCTh MMYIIIECTBO 3a CYET IMPUBJICUYEHHBIX U (UIM) COOCTBEHHBIX
CPE/CTB.

Ornulata pacxoJoB 3a IOCTaBJIEHHbIE TOBAPHI 3a CUET AEHEKHBIX CPEACTB, MOJYYEHHBIX B BUJIE
3aiiMa OT yupeauTeis, He JIMIIaeT OOIIEeCTBO MpaBa OTPaXarh B JeKJIapalii CyMMBbI HAJIOTa B Kaue-
CTBE HAJIOTOBBIX BHIYETOB.
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Benenue o0111eCTBOM JIM3MHIOBBIX ONEPaIfii ¢ UCTIONIB30BAHMEM 3a€MHBIX CPE/ICTB HE CBUJIE-
TEJIbCTBYET 00 OTCYTCTBMH B €rO MPEANPUHUMATETLCKON IesTeIbHOCTU JIeJIOBOM 1Ie/M, YTO COIJIa-
CyeTcsi ¢ MPaBoOBOM mosuimel, n3noxeHHo B [locranoBnenun Ilnenyma Briciiiero ApoutpaskHOro
Cyna P® ot 12 okrsaops 2006 r. Ne 53 «O0 oreHke apOMTpaXHBIMH CyJaMd OOOCHOBAaHHOCTU
TMIOJTyYeHHUsI HAJIOTOTUIATEIBIMKAMY HAJIOTOBOW BBITO/IB»: OOOCHOBAHHOCTH IMOTYUYEHUs HAJIOTOBOM
BBITO/IbI (YMEHBIIIEHHE pa3Mepa HaJIOroBOi 00sI3aHHOCTH BCIIE/ICTBUE, B YACTHOCTH, TIOTYyYE€HH S HAJIO-
T'OBOTO BBIYETA) HE MOKET OBITh ITOCTABJIEHA B 3aBUCHMOCTD OT CITIOCOOOB MPUBJICUYEHHSI KAUTasa st
OCYIIECTBJICHHS] SKOHOMUYECKOH JesITeIbHOCTH (UCTIONb30BaHUE COOCTBEHHBIX, 3a€MHBIX CPE/ICTB,
SMHCCHUS LIEHHBIX Oymar, yBeJIM4eHHe YCTABHOTO KaluTala v T. 11.) WK OT 3(pEeKTUBHOCTHA UCTIONb-
30BaHUs KaNuTaIa.

B 2005 r. ocHOBHBIMM (haKTOpaMH, OIPEEISIONMMU MPABO HAJIOTOILIATEIIbIIMKA HAa BbIUET
CYMM HaJIora Ha 100aBJI€HHYI0 CTOMMOCTh 110 TIPHOOPETEHHBIM IS TIepe/lauy B JIM3UHT TOBapaM, B
TOM YHCJIe TI0 OCHOBHBIM CPE/ICTBaM, SIBJISUTMCh UX MPOW3BOJCTBEHHOE HazHaYeHHUe, (PaKTHUECcKoe
HAJIMYME y JIM3UHTOMONyYaTessl, yu4eT 1 oruiara.

OO01ecTBO MPUOOPETATIO UMYIIECTBO IS OCYIIECTBIICHUS OMepalnii, 00IaraeéMbiX HaJIOTOM
Ha 100aBJICHHYIO CTOMMOCTb. JJaHHOE MMYIIIECTBO OIJIAYeHO OOILIECTBOM JEHEKHBIMU CPEACTBAMU B
MIOJTHOM pa3Mepe.

B HastoroBoii neknaparyy oOIecTBO B COOTBETCTBUM C MPABUIIAMH, YCTAaHOBJICHHBIMHU TJ1. 21
HK P®, orpa3uiio peasibHble X0351CTBEHHbIE ONEPALIMU, COOTBETCTBYIOIINE JIEHCTBUTEIBHOMY KO-
HOMHYECKOMY CMBICITY JIM3MHTA, MOBJIEKIINE BO3MOXKHOCTh IPUMEHEHUsI UM B KOHKPETHOM HaJo-
TOBOM TIEpHO/Ie HAJIOTOBBIX BBIYETOB IO HAJIOTY Ha JOOABJIEHHYI0 CTOMMOCTh B CBSI3U C OILIATOM
MOCTaBIIUKAM CTOMMOCTH aBTOTPAHCHIOPTHBIX CPEJCTB M MHOTO 00OPYAOBAHUSI, TPUOOPETEHHBIX IS
OCYIIECTBJICHUS OMepalyi, mpu3HaBaeMbix B cuiy cT. 146 HK P® o6bekToM 00/10%KeHUST TaHHBIM
HaJIOTOM.

[NoHsiTHEe TOOPOCOBECTHOCTH MCIIONB3YETCs, HAIIPUMEp, B MPABOIPUMEHUTEILHON MPAKTHKE
Kanazpl. Ecim iuiio MoxeT JoKa3aTh, YTO OHO MPOSIBIIIO «HAJIEKAITYI0 JOOPOCOBECTHOCTh», TIbITa-
SICh JICHICTBOBATh B COOTBETCTBHM C 3aKOHOJATEJICTBOM, TO OTBETCTBEHHOCTh HasoroBsIM cymnom
Kanazpl npumeHsThes He TomkHa. HanoxkeHne aqMIUHUCTPATUBHOTO B3bICKAHUSI O3 BCAKOW BO3MOK-
HOCTH OTIPaBJIaThCs, IOKA3aB HAJJIEKAIIYI0 TI00POCOBECTHOCTD, HETIpreMIeMo*!.

JlaHHBIE TIPABOMIOJIOKEHUSI TIO3BOJISIOT BBISIBUTH OCHOBHOW IPU3HAK, MO KOTOPOMY HAJIOro-
Boe npaBo Kanaap! oTimyaeT 100pocoBeCTHOE OBECHNE HAIOTOIUIATE bIINKA OT HEA0OPOCOBECT-
HOTO U KOTOPBII BIOJTHE MOXET OBITh UCTIONIB30BAaH B POCCUICKOM MPaBOITPUMEHHUTEILHOM MTPAKTHKE
MIPY OTCYTCTBUY 3aKOHOATEILHO 3aKPETJIEHHOTO MOHSTHUS «I00POCOBECTHBIN HAJIOTOTLIATEIBIIUK .
ITOT NPU3HAK — MOTBITKA HAJIOTOILIATENIbIMKA JEUCTBOBATh B COOTBETCTBUH C 3aKOHOAATEIbCTBOM.

OpnHakKo MpaBoIONIOKEHNE O TOM, YTO HAJIOTOIUIATEIIBIHK JOJIKEH ONPaB/aThCs, JOKa3aB Hal-
JIeXKAIylo JOOPOCOBECTHOCTh, CBUIETENILCTBYET 00 OTCYTCTBUM B HAJIOroBoM IpaBe Kanamwl mpe-
3yMITIIH T00POCOBECTHOCTH HAJIOTOILIATEIIBIIHKA.

Hanee B Tom xe aee Haorossiil cyn Kanagpel nenaet BHIBOJ, UYTO HaaJIekamas J00pOCoOBECT-
HOCTb O3HAYaeT HeuTo Oosiee, YeM MPOCTOMYIIHAS YeCTHOCTD. [IpeicTaBieHHbIe 1o ey JOKa3aTellb-
CTBA HE CBUJIETEJILCTBOBAJIMA O TOM, UTO MCTEI] IMPOSBIII HA/JIEKAIILYI0 JOOPOCOBECTHOCTD; B IAHHOM
clIy4ae HeOOXOIMMBI TOJIOKUTENIbHBIE I0KAa3aTeIbCTBA TOTO, YTO OH MPUJIOKKI BCE pa3yMHbIE YCH-
JMsI K TOMY, 4TOOBI M30€KaTh OIMMOOK.

VYKkazaHHOe MpaBOMOJIOKEHUE TaKKe BIIOJIHE MPUMEHNMO B POCCUICKOW CyIeOHOM MpaKTUKe.
CyneGHO-apOUTpakHasl MPAKTUKA CBUICTEILCTBYET O TOM, UTO, KaK MPaBUJIO, TIO JeJlaM O BO3Melle-
Hu HJIC HanororuiaTesbIyKy MPEACTABIISIOT TTOJHBIN MaKeT JOKYMEHTOB, MPEAyCMOTPEHHBIX CT.

1 Cm.: Hleno Hanorooro cyaa Kananpl komnanus «[Tnmtap Oiinduna Iponxkexre» npotus Koponessl (HepopmanbHas nporie-
nypa) Ne 93-674 (GST) // Cemunap cyneii Hanorosoro cyna Kananet u Beiciiero Apoutpaxsoro Cyna P®. 2001. Oktsaops.
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165 HK PO, T1. e. AelCTBYIOT B COOTBETCTBUU C 3aKOHOM, OTHAKO CYAbI OTKA3bIBAIOT B BO3MELICHUU
HJIC, npu3HaBast HAJIOTOIUIATEIIBITUKOB HEIOOPOCOBECTHBIMMU.

OrnennBasi 100pOCOBECTHOCTb HAJIOTOILIATENbIMKa, Hanoroseiii cyn Kanane! nanee B mpuBe-
JEHHOM JieJie cchltaercs Ha cT. 285 AkTta 00 akumzax Kanazipl, mpegycMarprBaioIyio CAaHKIIUU TPH
YCJIOBUHM, YTO HAJIOTOIUIATEIIBIIMK 3aBEJOMO JTMOO B CHITY MPECTYIHON XaJIATHOCTU COOOIIAET JIOXK-
HbIE CBEJICHUs B JIIOOOM U3 MHOTOYKCIIEHHBIX JOKYMEHTOB, KOTOpbIe TpeOyeTcsl MoJaBaTh COTJIaCHO
JAHHOMY 3aKOHY.

HasBaHHOe npaBONOIOKEHUE TaKkKe MOXKET ObITh UCIOIB30BAHO B POCCUICKON MpaBoOnprMe-
HUTEJILHOW TPAKTHUKE TP pelieHuH BOIPOca

0 100pOCOBECTHOCTH HaJIororuiarebimka. CoOOCTBEHHO, MO CYyTH OHO OJIM3KO K MOJTIOKEHHIO O
(anbcurikanmm 1oKa3aTenbeTB, 3akpervieHHoMy B cr. 161 AIIK P®.

JleicTBUTENbHO, YMBIIIJIEHHOE BHECEHHE B JJOKYMEHT JIOKHBIX CBEICHUI CBHUIETEIbCTBYET O
ero (anbcupuKaIy CaMUM HAJIOTOILJIATENBIIMKOM, a TIPECTYHASI XaJIATHOCTh TOCIIEAHEr0 Coco0-
CTBYeT 3TOi (hasbcupuKanum.

B nene Sault Ste. Marie, paccmorpenHom BepxoBHbiM cyiom KaHa i, TEpMUHBI «Ha IJIeKaIast
JI0OPOCOBECTHOCTb» U «JIOCTATOYHAS TIIATETBHOCTh» YIOTPEOISIOTCS B KAUeCTBe CHHOHUMOB 2,

JlaHHOE TIPABOIONIOKEHNE TaKKE MOKET ObITh UCTIONIb30BAHO B MPABOMPUMEHHUTETHHOMN TpaK-
TiKe Poccun, HaprMep Mpu OlleHKe MpeCTaBIEHHBIX HAJIOTOIUIATEBIIMKOM IOKa3aTelbCTB TOTO,
YTO HAJIOTOIUIATEJIBIIHK MPOSIBUII IOCTATOUHYIO THIATEIBHOCTD MPU O(pOPMIIEHUH TIOKYMEHTOB, TO/-
TBEPKAAIOIIMX YIJIaTy HAJIOTOB U BE/ICHUE XO3SICTBEHHOM e TebHOCTH, CITyXalllel OCHOBOU ISt
WCUMCIIeHU s HaJlorooonaraeMon 0asbl.

[Ipu HenpencrapiaeHNM HaAJEKAIUM 00pa3oM O(OPMIICHHBIX JOKYMEHTOB CYIl OTKJIOHSIET
3asiBJICHUE HAJIOTOIUIATENbIINKA O PU3HAHUN PEIIeHHsT HAJIOTOBOTO OpraHa HeJeCTBUTEIbHBIM.

Tak, [ToctanoBnenuem I[pesuanyma BAC P® ot 20 centsiOpst 2011 r. ObUTH OTMEHEHBI Cy/ie0-
HbI€ aKThl CYJOB MEPBOM, aNeJUISIIMOHHON U KaCCAIIMOHHOM MHCTAHIIMI B YaCTHU MPU3HAHUS HeJeH-
creutenbHbIM petiennst Mucnekimn ®HC Poccun Ne 34 0 mpuBiieyeHrU K HaJOrOBOM OTBETCTBEH-
HOCTH B BUJIE B3bICKaHUs MITpada 3a HerepeurcieHre Hajlora ¢ J0X0/1a HHOCTPAHHOW OpraHu3alluu
Y HAUUCJIEHN S TIeH Ha CyMMY HEJOMMKH, 3aKPbITOMY aKIIMOHEPHOMY OOIIIECTBY B YIOBJIETBOPEHUM
9TOW YacTh TpeOOBAHUI OTKA3aHO.

Cyzpl Tpru3HAIM HEOOOCHOBAaHHBIMH BBIBO/IB MHCIIEKIIMHU O HAPYIIEHHH OOIIECTBOM 3aKOHO/IA-
TesbeTBa Poccuiickoit @enepaiiuul 0 Hajorax v cOopax U MekIyHapOIHOro JOroBopa 1o BOMpocam
HAJIOr0OOIOKEHUSI, TIOCKOIBKY JOXOIbl B BUJE MPOIIEHTOB, BHIUIAYMBAEMbBIE JIMILY C TIOCTOSHHBIM
mecrornpeosiBanrieM B CIIIA, He oOnaraiorcst Hajorom B Poccuiickoit ®eneparym.

B nonTBepikieHHe MeCTOHAXOXAeHUs] MHOCTpaHHOUW opraHu3auuu B CoenuHeHHbx IlTaTax
AMepHKH cyaaMu ObLT IPUHAT cepTU(UKAT (PErrCTPAMOHHOE CBUAETENBCTBO) 32 MOMIKCHIO CEK-
pertaps mrata BepMOHT 1 neyatbio 3Toro mrara, 3aBepeHssiii 15 masg 2000 r. HoTapuycoM Kak 1of-
JIMHHASI KOTUSI 3aMKcH, XpaHsierics B apxuBe biopo Cekperapuara mrarta Bepmont. Ha ykazanHom
ceprudukare cekperapem mrara 16 mas 2000 r. mpocTaBiieH allOCTWIb, YAOCTOBEPSIIONIHIA ASUCTBUS
HoTapuyca. [lepeBoj Ha3BaHHOTO JIOKYMEHTA Ha PYCCKHMU SI3BIK OCYILECTBJIEH MEPEBOAYMKOM, TO/-
MHCh KOTOporo 3aBepeHa 26 oktsops 2009 r. Hotapuycom JlaTBuiickoit PecryOnmkm.

[Tpu npunsatum [ocranosnenus Ipesunuym BAC PO ucxonmn u3 nonoxenuit n. 1 cr. 312
HK P®, B cooTBeTCTBUM C KOTOpHIM IIpY NPUMEHEHUU TOJOKEHUN MEXIyHApOJHbIX JOrOBOPOB
Poccuiickoit denepanyy, Ha OCHOBAaHUU KOTOPBIX HAJIOTOBBIN areHT OCBOOOKAAETCS OT yepKaHUS
HaJIora, MHOCTPaHHAsI OpraHU3alsl JOJDKHA MPEICTABUTh HAJIOTOBOMY areHTy A0 AAThl BBIILIATHI
J0X0/a MOATBEPKACHUE TOrO, YTO 3Ta MHOCTPAHHAS! OPraHU3alMsl UMEET MOCTOSTHHOE MECTOHAXOK-
JEeHUe B rocygapcrse, ¢ KotopeiM Poccuiickas ®enepanyisi UMeeT MexXIyHapOJHbI JOTOBOp, Pery-

2 Cm.: Heno enepanbHoro anessanronHoro cyna Kanagst Ne A-445-97 // Cemunap cyaeit Haorosoro cyna Kananpt u Beiciero
Apourpaxsoro Cyna P®. 2001. Okrabps. C. 7.
26



2. H. Haropnas. «Hasorosble criopel. OLieHKa TOKA3aTeNIbCTB B Cy/Ie»

JIMPYIOIIUI BOMPOCH HAJOTOOOMOKEHUs. YKa3aHHOE MOATBEPKICHUE JOKHO ObITh 3aBEPEHO KOM-
METEHTHBIM OPTaHOM COOTBETCTBYIOIIEr0 MHOCTPAHHOTO TOCYAApCTBA.

KomnerentHbsiMu opranamu B Poccuiickoil ®enepanuu sBisiorcss MUHUCTEPCTBO (PMHAHCOB
Poccuiickoit ®enepariyy iy €ro yroJTHOMOYEHHBIN NpejcTaBuTens, B CoenquHeHHbix [ltatax Ame-
puKkr — MUHUCTP (PUHAHCOB WIJIM €ro YMOJTHOMOUYEHHBIN Mpe/cTaBuTesb. KoMreTeHTHbIe OpraHbl
JOTOBAPUBAIOIINXCS TOCYAAPCTB OOMEHMBAIOTCA MH(pOpMAIel, HEOOXOOUMOW IJisi TPUMEHEHUS
TMOJIOKEHUH ToroBopa 00 n30ekaHuu ABOMHOTO Hayiorooonoxenus (. 1 1. 3, c1. 25).

MunucrepctBoMm ¢puHaHcoB P® nomydena or komnerentHoro opraHa CIIA undopmanus,
Kacarormasicsi mpuMmeHeHus Jloroopa 06 n3bexaHuu JBOWHOTO HAJIOr0OOI0KEeH I, O IPAaBOMOYHOCTU
CoyxObl BHYTPEHHHUX JIOXOJOB MOATBEePKAaTh Hajoropoe pesuaeHTcTBO B CIIIA. B cBOIO Ouepesp,
Mundpun Poccru noBen ykazanHylo uHpopManuo 10 cBegeHus PeaepaabHON HAJIOrOBOM CITykKObI
KaK opraHa, yrojiHoMo4eHHoro MuHguHoMm Poccnu ocyiecTBisTh aAMUHUCTPHUPOBAHKE B O0IACTH
oOMeHa HaJIoroBoi MH(OpMaIel ¢ THOCTPAaHHBIMH TOCYIAPCTBAMH.

B stoii cBsa3u Mungunom Poccun 1 ®HC Poccuu ganbl ykazanusi HaJloroBeiM opranam Poc-
cuiickoit Peaepany MpUHIUMATh U UCTIONIb30BATh MOATBEPKACHHS PE3UICHTCTBA HAJIOTOTUIATEITBIIH-
KOB, SIBJISIIOLIMXCSI TAKOBBIMU 110 3aKkoHonatesibetBy CIIIA, BoimanHbie Ciyx00i BHYTPEHHUX J0XO-
JIOB TI0 YCTaHOBJIEHHOM (popMme.

B nanHOM ke ciydae CBUIETEbCTBO O PErMCTPAI MHOCTPAHHOM OpraHu3alyu B mrare Bep-
MOHT OITpeieisieT ee IPUIMUECKUI CTaTyC KaK XO3SUCTBYIOIIETO CyObeKTa, 3aperiCTPUPOBAHHOTO B
CIIA, ognHako He sIBJISIeTCSl HaUIeKAIUM MOATBEPKACHIEM OCTOSTHHOTO MECTOHAXOK/ICHUS HO-
crpanHoii opranuzanuu B CIIIA B cmbicie [loroopa 00 n30exaHuy JBOWHOTO HAJIOTOOOIOKEHUS,
MIOCKOJIBKY YMOMSIHYTOE CBUAETEILCTBO HE OBUIO BBIJAHO COOTBETCTBYIOIIMM KOMIIETEHTHBIM Opra-
HOM MHOCTPaHHOT'O TOCY/IapCTBa.

HecoOmonenre ycnoBuii OCBOOOKIEHUS OT HAJIOTOOOIOKEHHS JOXOOB, BBITUIAYEHHBIX WHO-
CTpaHHOW OpraHM3allvy U3 UCTOYHUKOB B Poccuiickon denepanun, npegycMoTpeHHsIx 1. 1 ct. 312
HK P®, 06s13p1BaeT 00IIECTBO KaK HAJIOTOBOTO areHTa MPOU3BECTH YepKaHhe CYMMBI 9TOTO HaJlora
U ee MepevncieHre B OI0KeT.

CnepnoBatenbHO, pUBEJEHHbIE B pelieHnH VHCIEeKIMM MOTUBBI O HAPYIIEHUH OOIIECTBOM
nonoxkenut 1. 25 HK P® sBistiorcss 000CHOBaHHBIME .

PazyMHOCTb 1 TOOPOCOBECTHOCTD JEUCTBUI HAJIOTOTUIATEIIBIIMKA MIPEATNONAraloTCcsl B COOTBET-
crBuu ¢ pasa. VIII Hdexknapaimu npas Hajoromiatenasinyuka CIIA. Eciu Hanoromaatebmk akKy-
PaTHO BeJl y4yeT, He OTKa3bIBasiCh OT COTPYIHMUYECTBA C HAJIOTOBOM CIIYKOOM, TO Mpu 0OpaIlieHN! B
cyn OpeMsi TOKa3bIBaHUS JIOKUTCS HA HAJIOTOBYIO CITY)KOy*4.

[Mpesymrms 0OPOCOBECTHOCTH 3aKperiieHa B KaHaackoi Jekiapaiyy mpaB HaJIororJIaTe b-
IIIMKOB, COTJIACHO KOTOPOW HAJIOTOTUIATEIBIMK UMEET MPaBO Ha TO, YTOObI K HEMY OTHOCHIIUCH KaK
K JOOPOCOBECTHOMY HAJIOTOILIATENIBIIMKY, €CII HET JOKA3aTeIbCTB 0OpaTHOro .

JlaHHOE TIPABOMOJIOKEHUE TMOATBEPKIACT, UTO MPE3YMIIUsI JOOPOCOBECTHOCTH SIBIISIETCS
OIPOBEPKMMOI, TIOCKOJIbKY HE HOCUT 0e3yCIOBHOTO Xapaktepa. OHO O3HaYaeT Takke TO, 4To, MOKa
HAJIOTOBBIM OpPraH He JOKaXeT MPOTUBOIONIOKHOE, HAJIOTOIIIATENIBIIUK CIUTACTCS TOOPOCOBECTHBIM.
W nMeHHO Ha HaJIOrOBbIE OPraHbl BO3JIOKEHO OpeMsl I0Ka3bIBaHM s HEJJOOPOCOBECTHOCTH HAJIOTOILIA-
TEJIbIIMKA.

Bwmecre ¢ Tem Kanaickas gexsaparys mpaB HaJIOTOIUIATESBIIMKOB HE AaeT MOHATHS «J0O0pOCco-
BECTHBII HAJIOTOIUIaTeNbIIMK». [ToaToMy 1iesiecooOpa3Ho oOpaTtuThest K PekoMeHganmsm mo cocras-
JIGHWIO XapTHH HAJIOTOIIATENbIIMKA, BIpaboTaHHRIM OpraHusanueid SKOHOMUYECKOTO COTPYIHU-

43 Cm.: Hocranosnenue Mpesuanyma BAC P® Ne 5317/11 ot 20 centsiopst 2011 r. //Apxus PAC MO.
#om.: Poccniicko- AMeprKaHcKkoe cyaeiickoe mapTHepcTBo. Matepraiisl. CpaBHUTEINbHAS IIPAKTHKA PACCMOTPEHHS CIIOPOB, BbITe-
KaloIUX W3 HAJIOTOBBIX M MHBIX Q[IMUHUCTPATUBHBIX MTpaBoHapymeHnid. M., 1999. C. 28, 29.
#> Cm.: Hastoroseyt. 2005. Ne 4. C. 72.
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yectBa M pasButus B aBrycre 2003 r.%°, xotopwie B pasnene «Bamm oOsi3aTenbCcTBa» comepkar
00513aTeJILCTBO HAJIOTOIUIATENBIIMKA BeCTH ceOst 100pocoBecTHO. OHO O3HAUAeT crieyloliee: mpeio-
CTaBJIeHVe TIOJIHOW ¥ TOYHON MH(MOPMAINH, KOT[ia OHa ToTpedyeTcs; JeKJIapupoBaHKe BCero mojje-
JKalero oOIOKEHHIO I0X0a B AEKJIapaliy O TIOJOXOTHOM Hajiore; TpeOOBaHKEe TOIBKO BBHIUETOB U
JITOT, Ha KOTOpbIE UMEETCs PABO; OTBETHI Ha BOIMPOCHI MIOJTHO, TOYHO M YECTHO; OOBSICHEHHE TIOJTHOM
KApTHUHBI CUTYallMM, KOrJja HAJIOrOIUIATENIbIIMK 3allPAIlIMBAET HAJIOTOBOE Pa3bsICHEHUE WU BblIauy
VH/IMBU/1yaJIbHOTO HOPMAaTHBHOI'O aKTa.

Hanee B PekoMeHJalysX 10 COCTaBJIEHUIO XapTUM HAJIOTOIUIATENbIIMKA PACKPBIBAETCS COLEP-
’KaHKe 00s13aTeNILCTBA MPEJOCTABIIATH BOBPEMsI TOUHYIO MH(POPMALIUIO, KOTOPOE SIBJISIETCS COCTABHOM
YacThio J0OPOCOBECTHOTO MOBEAEHH S HAJIOTOILIATENIbIIMKA COTIacHO PekomMeHaarmsim.

JlaHHOE 00513aTeNbCTBO BKJIIOYAET HApsAy C 0053aTebCTBOM IMPECTABIIATh BOBPEMSs JOKY-
MEHTBI [PE/ICTaBIEHUE NIPABUIIbHBIX JEKJIapalvil ¥ JOKYMEHTOB B YCTAHOBJIEHHBIE CPOKU; ITPEJCTaB-
JIEHUE TIOJTHOM Y TOYHON MH(OPMAaLMK K YCTAaHOBJIEHHBIM JJaTaM; BHUMATEJIbHYIO ITOATOTOBKY HAJIO-
TOBBIX AEKJIApalii, JOKyMEHTOB U MH(OpMAlIM1; CBOEBPEMEHHOE YBEIOMJIEHHE HAJIOTOBBIX OPraHOB
OTHOCUTEJIBHO TaKUX COOBITHI, KaKk 00beIMHEHNEe, OTKPhITHE OU3HEeca, M3MEHEHHUEe ajipeca, M3MeHe-
HHUE MecTa BelleHus1 Ou3Heca, MpeKpalieHue OusHeca ¢ TpeOyeMbIMU WAEHTU(DUKAIIMOHHBIMY JaH-
HBIMH HAJIOTOIJIaTe/IbIIMKA, YTOOB HAJIOTOBBIE OpraHbl MOTJIA aIMUHUCTPUPOBATH HAJIOTOBOE 3aKO-
HOJIATEJILCTBO JIOJKHBIM 00pa3oM, 3(p(EKTUBHO U ICHCTBEHHO.

Cronp moapoOHOE pacKphITHE MOHATHSI JOOPOCOBECTHOTO TOBEJEHHUSI HAJIOTOIUIATEbIINKA
TMO3BOJISIET TIPUITH K BBIBOMY, UTO B CIydae HECOONIOIEHUS] OJHOTO U3 00S3aTeNbCTB, KOTOpPHIE Ha
ce0s1 TPUHSINA HAJIOTOTIATE IBIIMKHY, TPUCOSTUHUBIIMCH K COOTBETCTBYIOIIECH XapTUH, KaXAbIA KOH-
KPETHBII HAJIOTOIJIATENIBIIUK MOXET OBbITh MPU3HAH HENoOpOCcOBECTHBIM. [Ipy 3TOM MakCHMaIbHO
WCKJTIOUYEHO MPOU3BOJIBHOE TOJIKOBAaHKUE TOW MJIM MHON HOPMbI HAJIOTOBOT'O 3aKOHO/IATEIbCTBA IIPABO-
MIPUMEHUTENIEM, B TOM YHCIIE CYOM.

CreroBaTesbHO, HAIOTOTIATE IBIIMK MOKET OBITh IPU3HAH HEAOOPOCOBECTHBIM, €CJTH HE TpeI-
CTaBJISIET MOJHYI M TOYHYI0O MH(OPMAIMI0 B YCTAHOBJIEHHBI CPOK, HE JEKJIApupyeT BeChb MOJ-
JIeXKAIUI HAJIOrOOOIOKEHHIO TOXO0/1, HEMPAaBOMEPHO MOJb3YeTCsl JIbIOTHBIM HAJIOTOOOIOKEHHEM |
HaJIOTOBBIMH BBIYETAMMU, CKPBIBAET MOJIHYIO, TOYHYIO U YECTHYIO MH(OPMALIMIO, CBA3aHHYIO C HAJIOTO-
00JIO)XeHUEM U BeJIeHHeM OM3Heca, CKaXaeT MOMHYI0 KApTUHY CUTYAI|H ITPU HAMTPaBJIEHUH 3aripoca
B HAJIOTOBBIE OPraHbl.

Heno6pocoBecTHO NOJB3YsICh KaKAbIM U3 TIEPEUUCIICHHBIX TTOJTHOMOYMH, HAIOTOIIATE bIINK
JIMINAETCS 3aIIUTHI, TPEIOCTABIIEMON HOPMOI MpaBa, PeryJupyoliend JaHHOE MOJIHOMOYKE.

AHajioruyHoe nosioxeHue conepxurcs B Jlekmaparmu npas Hasororarenbiumka CIIA, koto-
pasi IMIIaeT HAJIOroIUIATEIbIMKA IIPaBa Ha BO3MEIIEHHE CyIeOHBIX PACXOJ0B, €CJIM HAJIOTOILIATE b~
MK OTKa3aJICsl MPeJCTaBUTh HAJIOTOBOMY OpraHy BCIO MH(OPMAIIHIO, HEOOXOAUMYIO [UIsI pa3peliie-
HUSI HAJIOTOBOTO criopa®’.

B § 1 Hacrosimero paszaena yxe pa3oupanach CUTyarys, KOrja HAJIOTOIUIATEIbINNK, AT
HETIOJTHOE OITMCAHUE CUTYAIUH, 00paIlasich 3a pa3bsCHEHNEM K HAJIOTOBOMY OpraHy, JIMIIAETCs IpaBa
npumenenus noxn. 3 . 1 cr. 111 HK P® npu periennu Borpoca 06 OTBETCTBEHHOCTH 32 COBEpIIIe-
HUE HAJIOTOBOTO ITPABOHAPYILIEHHUS.

Ncnonb3oBanue abroT 1o Hajnoram 3akpervieHo B cr. 56 HK P® u Bkiouaer npepocrabieHne
OT/IEJIbHBIM KaTeropusiM HaJIOroIIaTe IbIIMKOB TPEAYCMOTPEHHBIX 3aKOHOJATEILCTBOM O HAJIOrax U
c Oopax MPerMyIIECTB M0 CPABHEHHIO C PYTMMH HAJIOTOTIATE IBIIMKAMHE, B TOM YHCIIE BO3MOXHOCTD
HE yIJTaYMBaTh HAJIOT JIMOO YIUIAYMBATh €r0 B MEHBILIEM pa3Mepe.

46 O Hanorosen. 2005. Ne 4. C. 65, 68, 69.

T Cm.: Poccuiicko- AMepuKaHCKoe cyaelickoe napTHepcTBo. Matepuaiibl. CpaBHUTENbHAS TPAKTUKA PACCMOTPEHH S CIIOPOB, BhITE-
KaloIMX M3 HAJIOTOBBIX M MHBIX aJIMUHUCTPATUBHBIX MTpaBoHapyiienuid. M., 1999. C. 29.
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N3panHoro onpeaeneHust HAJIOrOBbBIX JIBIOT CIEAYET, YTO yIUIaTa Hajlora 1o HaJIoroBOU CTaBKe
0 % oTHOCHUTCS K JIbTOTHOMY HAJIOTOOOJIOKEHUIO, TaK KaK B TAKOM CJIydae Hajor (paKTHUECKu He
YIJIAYMBAETCS U €r0 pa3Mep YMEHbIIIAeTCs 4O HYJIS.

[Nopsinok moATBepXkAeHUS MpaBa Ha MOTy4YeHre BO3MEIIEHH S TPY HAJIOrooOI0KEHNH IO HaJlo-
rooli craBke 0 % npenycmotpeH cr. 165 HK P® u Bkiouaer nesblii psji yCIOBUMA, P KOTOPBIX
BO3MOHO €r0 [IPUMEHEHHE.

B cBs13u ¢ 3TMM 3aBeioMoOe HeCOOITIOZIEHNE YKa3aHHBIX YCIIOBUN MOXKET CBHIETELCTBOBATH O
HEeJOOPOCOBECTHOCTH HAJIOTOIIATE IBIIMKA, KOTOPBIH HAa 9TOM OCHOBAHHH JIMIIAETCS TIPaBa Mojb30-
BaHMSI HYJIEBOW HAJIOTOBOM CTaBKOW KakK 37I0yMOTPEOUBIINIA STUM ITPABOM.

[TpumepaMu HETIPaBOMEPHOTO MPUMEHEHHS HAJIOTOBBIX BHIYETOB HEJOOPOCOBECTHHIMU HAJIO-
TOIIaTENbIIMKAMHA MOXKET CIYKHUTh PsJ €], pacCMOTpeHHbIX PeniepanbHbIM apOUTPaKHBIM CYIOM
MOCKOBCKOro OKpyra ¢ y4yacTMEM B3aUMOCBSI3aHHBIX MPENIPUSATUI, KOTOpbIE, B YACTHOCTH, CChI-
JIAJIUCh Ha TO, YTO MX YUYPEAUTENIEM SIBJISIACh OpraHu3auus UHBaIMIOB «CocTpaJaHue», OIHaKO
cyaeOHOe HCCeJoBaHUe JOKYMEHTOB MOKa3ajlo, YTO AaHHAsI OPraHU3alvsl MHBAJUIOB K JesITENIbHO-
CTH 3TUX MPEINPUSATHI OTHOIIIEHHS HE UMEeT, a e MMsI ObLJIO MCIIOIB30BAHO TPETHUMU JIUIIAMU C
1EJIBI0 TIOJTyYeHHsI HE3aKOHHBIX HAJIOTOBBIX BHIUYETOB. B pesysnbrare cyneOHble akKThl HUKECTOSIIUX
CyAeOHBIX MHCTAHIIMI 00 YIOBJIETBOPEHUH TPEOOBAHMI HAJIOTOILIATENIBIIMKOB O TIPU3HAHIM He3a-
KOHHBIM O€3/1efiCTBYSI HAJIOTOBOM MHCIEKIIMH, BhIpasuBInerocsi B HeBo3Merennu HIIC, Oputn oT™me-
HEHbl, HECMOTPsI Ha TO YTO HAJIOTOIUIATENbIIMK MPEICTaBIII MTOJIHbIA MAKET JOKYMEHTOB, MOATBEP-
JKJAIOIIAX HAJIOTOBBIE BHEIYETHI*S.

C. T IlenensieB npeniaraeT oOpaTuTh BHUMaHKUE Ha MPAKTUKY MHOTHX CTPaH, Tie KIII0YeBbie
MIPUHIIMIBI B3aMMOOTHOIIEHUI HAJIOTOTUIATEIBITMKOB M HAJIOTOBBIX OPraHOB OObEIMHEHHI B IeKJIapa-
MM (XapTHHM) MpaB HAJIOTOIUIATEJIBIIMKOB, @ TAKKE MPUHSATH JEKJIapalyIio paB POCCUIICKOTO HaJIO-
rorJiaTesplliMKa B Ka4eCTBE OCHOBOIIOIATAIOIIETO PaBOBOTO JIOKYMEHTA.

C 3TUM TpeIokKeHHEM TPYIHO HE COITIACUTHCS, MOCKOIBKY TOT/A JIIOObIEe TOJIKOBAHUS HOPM
3aKOHOZIATENILCTBA OYIYT BO3MOXKHBI JIMIIb TIPU YCIOBUU UX COOTBETCTBUSI STUM MPHUHITUIIAM.

B Hacrosiiee Bpems 3aKOHOATEIbCTBO Pa3BUBAETCS HETIOCIIEA0BATEIbHO, IPABOIIPUMEHHUTENN
HE UMEIOT YeTKUX OPUEHTUPOB U OrpaHUYECHUIA Y.

JevictBuTeIbHO, Ka3aiock Obl, HOpMa 1. 7 ¢T. 3 HK P® ogHO3HAYHO JOMKHA TOJKOBATHCS B
T0J1b3Y HAJIOTOIJIATENIBIIMKA, TAaK KaK YCTaHABIMBAET, YTO BCE HEYCTPAaHUMbIE COMHEHM S, IPOTUBO-
peursi M HESICHOCTH aKTOB 3aKOHOAATENIbCTBA O HAJIOTaX U cOOpax TOJNKYIOTCS B TOJb3Y HAJIOTOIUIa-
TEJIbLIMKA.

Opnako Koncruryumonnsii Cyn P® B Onpenenenvu ot 25 wmiong 2001 r. no xogaraiictBy
MunucrepcrBa P® o Hasoram u cbopam o pazbsiciennu [locranosnenust Koncrurynmonnoro Cyna
P® ot 12 oktsa6ps 1998 r. «[lo nemy o mpoBepke KOHCTUTYIMOHHOCTH M. 3 cT. 11 3akona P®
«O0 ocHOBax HAJIOroBOM cricteMbl B Poccuiickoii ®eyiepariyr» UCTOIKOBAI BBIIICHA3BAHHYIO HOPMY
paBa TaKUM 00pa30M, UTO IO CMBICITY TOJIOXKEHHM S, cofiepxkarierocs B 1. 7 ct. 3 HK P®, na Heno6po-
COBECTHBIX HAJIOTOIUIATENbIIMKOB HE PACIPOCTPAHSIOTCS T€ BBIBO/BI, KOTOPBIE COAEPKATCS B MOTU-
BUPOBOYHOM U Pe30JI0TUBHOM yacTsix HazBaHHOTo [ToctanoBnenust KC P®, u npunyautenbHOE B3bIC-
KaHMe C HeIOOPOCOBECTHBIX HAJIOTOIUIATEIBITMKOB HE IOCTYITUBIIUX B OIOIKET HAJIOTOB HE HapyIIaeT
KOHCTUTYIIMOHHbIE TAPAHTUH MTPaBa YaCTHOM COOCTBEHHOCTH.

Camo noHsiTHe «I00POCOBECTHBIN HAJIOTOIUIATEBITUK» BIOJIHE COOTBETCTBYET MEXIyHApOI-
HOMY IIpaBy, ofiHako TojkoBaHue 11. 7 c¢1. 3 HK P®, orpannuusatoiiee npumenenrie HK PO k omnpe-
JEJIEHHOM KaTeropuy HAJIOTOIUIATENbIIMKOB, JaHO SIBHO HE B UX IOJIb3Y.

8 Cwm.: Hocranosernst ®PAC MO or 29 okTs16ps1 2003 1. Ne KA-A40/8272-03, 0123 nekadps 2003 r. Ne KA-A40/10331-03 //
Apxus PAC MO.

49 Cwm.: Menensies C.I'. HyxHa cTparerusi pa3BUTHs HAJIOroBOro aaMuHucTpupoBanus // Hanorosen. 2005. Ne 4. C. 2, 3.
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Ecmm 6b1, kak npemiaraer C.I'. [enensieB, B Poccum Obuta npuHsTa AeKjiapanus IpaB poc-
CHUICKOTO HaJIOTOIUIATENbIIMKA, KOTopasi, kak KaHajackas neknapauusi npaB HajlororuiaTesbIIMKOB,
comepskaia Obl HOPMY O TTPaBe HAJIOTOIUIATENbIIMKA Ha TO, YTOOBI K HEMY OTHOCHITHCH KaK K JI00po-
COBECTHOMY HaJIOTOIUIATEJNBIIHKY, TIOKA He JOKa3aHO 0OpaTHOE, HAJIOrOBbIE OPraHbl HE CMOTIN Obl
tpakToBaTh Onpenenenue Koncrurynumonnoro Cyna P® ot 25 utons 2001 r. B TOM cMbICTIe, YTO OHU
BOOOIIIE HE JJOJKHBI PYKOBOJCTBOBAThCS HOPMaMH MpaBa, Korjaa UMEIT JeJI0 ¢ HeTOOPOCOBECTHBIM
HaJIOrOIUIATEJIbIIIMKOM.

[TpumepoM Takoro TOJNKOBAHUS CIIYyXKUT AENO0, paccMOTpeHHoe PenepanbHbIM apOUTpPaKHBIM
cynoM MockoBckoro okpyra™.

OO0111eCTBO C OrpaHUYEHHOW OTBETCTBEHHOCTBIO 00PATUIIOCh B APOUTPakHBIN CyJ T. MOCKBBI C
VICKOBBIM 3a5IBJIEHHEM O TIPU3HAHNU HE/ISHCTBUTEIbHBIM PEIlIeHNsT HAJIOTOBOW MHCIIEKIMH O TIPUBJIE-
yeHru OOO K HaJOroBoi OTBETCTBEHHOCTH 3a COBEPLIEHUE HAJIOTOBOTO MpaBOHAPYIIEHUS, TIPEay-
cvorpeHHo . 1 m 2 cr. 119, m. 3 c1. 122 m . 1 c1. 126 HK P® B yacTtu, kacaiomeicsi B3bICKaHusI C
OOO nanora Ha MPUOBUTH U TIEHU TI0 YKa3aHHOMY HAJIOTY, a TaK)Ke HAJIOTOBBIX CAaHKIMIA MO HAJIOTY
Ha UMYIIECTBO, HAJIOTY Ha PUOBUIL MPEANPUATAN U OPraHU3aIUK.

Pemennem ApOGutpaxHoro cyna r. MockBel ot 15 nexaGps 2004 r. 3asiBiieHHBIe TpeOoBa-
HUS YJOBJIETBOPEHbI YACTUYHO: IPU3HAHO HEAEHCTBUTEIBHBIM OCTIAPUBAEMOE PEIlIeHHEe HATIOTOBOTO
OpraHa B YacTH JOHAYMCIICHHUsI HaJlora Ha MpUObLIb, COOTBETCTBYIOIIMX NIEHU U MTPUMEHEHHUs ITpa-
¢os no HJC, a takxe npumenenus mrpada no cr. 126 HK P®. Otka3zaHo B yl0OBJIETBOPEHUH Tpe-
OOBaHUI1 O TPU3HAHUY HE/IEHCTBUTEIILHBIM PEIIeHUsI MHCTIEKIIMY B YaCTH MPUBJICYCHUS K HAJIOTOBOU
OTBETCTBEHHOCTH I10 HAJIOTy Ha UMYIIECTBO B BUje mrpada no 1. 3 cr. 122 HK PO.

[Mocranoenenuem JIeBATOro apOMTpaXHOTO areJUIAIIMOHHOTO cyaa ot 15 anpens 2005 r. perire-
HUE CyAa MepBOM MHCTAHUMM MU3MEHEHO CO CChUIKOM Ha HapyLIEHUE CYJOM HOPM MaTepUasbHOTO
MpaBa U HECOOTBETCTBUE BBIBOIOB Cy/a OOCTOSITENILCTBAM Jieia. [Ipr 3ToM cyloM anesuisiiuoHHOMI
MHCTaHLIMU MPU3HAHO HEAEWCTBUTEbHBIM pellleHHe HaJoroporo opra”a o npusiedeHun OOO k
HAJIOTOBOW OTBETCTBEHHOCTH B YaCTW IPUMEHEHMsl HAJOroBbIX caHKuui mno cr. 126 HK P®. B
OCTAJILHOW YaCTH UCKa OTKA3aHO.

3aKOHHOCTh ¥ OOOCHOBAHHOCThH TIOCTAHOBJIEHHS alle/UISIIIMOHHOM WMHCTAHIIMM TpOBEpeHa B
nopsizike cT. 284 AIIK P® B cBsI3u ¢ KacCcaliMOHHOW KaJio00W HAJIOTOIlIaTe bIIMKa, B KOTOPOM OH
MIPOCHIT TOCTAHOBJICHUE aNeJISIIMOHHON MHCTAHIIMM OTMEHUTD, OCTABUTD B CHJIE pellieHHe cy/ia nep-
BOI MHCTaHIIUU.

Cyzpl nepBoi ¥ anesIsIMOHHON MHCTAHIWI MPUILUIY K BBIBOAY, UTO IITPa(HbIE CAHKIINAY IO I1.
3 cr. 122 HK P® 3a ymblllUIeHHYI0 HEYIUIATy Hajlora Ha UMYILIECTBO IPUMEHEHbI HAJIOTOBBIM Opra-
HOM ITPaBOMEPHO, TOCKOJIbKY HAJIOTOIUIATEIBIIMK HE MOT He 3HATh O HEOOXOAMMOCTH YIIIaThl HAJIOTa
Ha umyniectBo 3a 2002-2003 1r., B CBSA3M C YEM M HE OCIApPUBAET IPAaBOMEPHOCTh JOHAYMCIICHUS
Hasiora Ha uMyiecTBo. CyneOHBIMM MHCTAHIIUSMH TaKKe YCTAaHOBJICHA TPABOMEPHOCTh TIPUBJIEUe-
HUS K HAJIOTOBOM OTBETCTBEHHOCTH MO HAJIOTY Ha MMYILECTBO, TMOCKOJIbKY JIEKJIApaliy 10 HaJIOTy
Ha umyiectso 3a 2002 r. u I-III kBaprasnst 2003 r. B HAJIOTOBBIN OpraH He MPEACTABISINCH, KaK U
JeKJIapalys 1o Hajory Ha umyiectso 3a IV kBapran 2003 r.

Kak cnenoBasio u3 matepuaiioB Jefa, 1o JOroBopy KyIUIA-IIPOJaKU HEKUIIOTO IIOMELEHUs OT 7
asrycra 1998 r. OOO npuoOpero y 6anka Hexwioe momerieHue 3a S00 toic. pyo. 10 gekadps 2003 r.
yKa3aHHOe Hexwuioe rnomertenue Oputo mpomano OOO 3a 1,5 miH pyd. TperbeMyuiry. CoriacHo
mucbMy OOO neHexHble cpeacTBa B pazmepe 1,5 MITH pyo. repedrcieHbl MoKynaTesieM TUIaTeKHbIM
nopyuenuem ot 11 gekadps 2003 r. Ne 750.

CortacHO CBUJIETEIBCTBY O FOCYAAPCTBEHHOM PErUCTpalliy ITpaBa Ha HEABUKMMOE UMYILECTBO
U CIEJIOK C HUM C/ieJIKa KYIUIM-IIPOJAaXy CIIOPHOTO HEXKWJIOrO MOMEILIEHUs 3aperucTpupoBana 13
espasis 2004 r.

59 Cw.: Mocranoserne PAC MO ot 5 mions 2005 r. Ne KA-A40/5017-05 // Apxus PAC MO.
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B cootBerctBuu c 1. 3 c1. 271 HK P® npu ncuuciennu odaaraemoii 6a3bl Mo HAJIOTY Ha Mpu-
ObLJTb 110 METOJy HAUMCIIEHH S JaTON pean3aliii OCHOBHBIX CPEJICTB, MEPEeXO]l MpaBa COOCTBEHHOCTU
Ha KOTOpbIE MOJIEKUT TOCYIaPCTBEHHON PErucTpalyu, MPU3HAETCs JaTa roCyJapCTBEHHOW peru-
CTpalyy repexoja IpaB Ha YKa3aHHOE UMYILIECTBO, MOATBEPKICHHON CBUAETEIbCTBOM O Irocynap-
CTBEHHOU perucTpaiuu mnpas.

CyznoMm nepBoil MHCTaHILIMM YCTaHOBJIEHO, YTO B JAHHOM CJIy4yae JaToO IMOJy4eHus J0Xona
SIBJISIETCS JIaTa pean3allii HeJBIKMMOTO UMYIIECTBa, T. €. 13 denpansa 2004 r., a He 15 mexadps
2003 r. — mara cocTaBJeHUs aKTa Mepefayd UMyluecTBa. PykoBOACTBYsCh Ha3BaHHOW HOPMOM, a
Takke noyioxkeHusimu ct. 285 u 289 HK P®, cornacHo KoTopsIM HajloroBasi JeKJjapanus npeacTaB-
JISIeTCsl He TIo3/1Hee 28 THe co JIHS OKOHYAHUsI OTYETHOTO Nepruoja (B JAaHHOM ciiydae /10 28 anpels
2004 1.), cyn yKasall, 4To JOXO[, TMOJTYYEHHBI OT peai3aliid UMYIIeCTBa, JOKEH BOUTH B HAJIO-
roByto 6a3zy mo Hajory Ha npuObUTs 2004 T., B CBA3M C YeM JOHAYKC/ICHUe HaJora Ha MpuObLIb 32
2003 r., B3pICKaHKE NeHH, TpadgHbIx caHkuuid 1o cr. 119 u 1. 3 cr. 122 HK P® gBasiorcs Henpa-
BOMEPHBIMH.

Cyn KaccallMOHHOUM MHCTaHIIMU COTJIACHJICS C BBIBOIOM Cy/a aneUISIIIMOHHOW MHCTAHIMU O
HEOOOCHOBAHHOCTH JIAaHHOTO BBIBOJA IO CJIEAYIOIIMM OCHOBAHHSIM.

Cratbsivu 271 u 273 HK P® ycranoBiensl 1Ba MeToia MPU3HAHKS JI0XO/I0B /IS LieJiel HaJlo-
rOOOJIOKEHHSI: METO/l HAUKCIICHUSI M KACCOBBIN METO].

CyneOHBIMYA MHCTAHIIMSIMU YCTAHOBJICHO, YTO HAJIOTOILIATENBIIMKOM HAJIOTOBAs JEKJIaparys
10 HaJIory Ha mprObLTH 32 2003 1. 1 ipuKa3 00 y4yeTHoi nonmutuke Ha 2003 1. He ObUTH MpeCTaBIICHbI.

Onpeaenus, uro OOO B 2003 r. npUMEHSJIO MOPSAAOK MPU3HAHUS AOXOIOB M Pacxo[oB MpU
WCUMCJICHUW HaJjlora Ha MpHOBUT TI0 METOAY HAvMCICHUs (peanu3aliyin), Cyd MepBOM MHCTAHIIUH
MCXOIWJI U3 TOTO, YTO B MPEbIIYIIME TIEPUO/IBI COIIACHO OOBSICHEHUSIM TJIABHOTO OyXrajrepa Ipu-
MEHSJICS METOJ HAYMCIIEHUSI.

Cyznom anesyuisiliMOHHON MHCTAaHIIMM YCTAHOBJIEHO: U3 aHAJIM3a MPEIbIAYIIUX HaJOTOBbIX MIEpU-
OJIOB CJIE/IyeT, UTO Ha pean3alfio UMYIIECTBa pacrpocTpansier cBoe aeicteue ct. 273 HK PO, tak
KaK COIIACHO COMPOBOJMTENBHBIM MUCcbMaM K otdyeraMm 3a 1999-2000 rr. OOO npumeHsiach yuer-
Hasl MOJIUTUKA IO MOCTYIUIEHUIO CPEACTB HA PACUETHBIN CUET, T. €. KACCOBBII METOJ, B CBSI3U C YEM
CYJIOM areJUIAIMOHHON MHCTAHITMU ClIeJIaH 0OOCHOBAHHBIN BBIBOJI, UTO HAJIOTOIUIATENBIIUK B 2002—
2003 rr. He MPUMEHSUT MOPSAAOK MPU3HAHUS JOXOA0B U PACXOAOB IIPU UCUMCIIEHUU HAJIOra Ha IpU-
OBbLITb TI0 METO/IY HAUMCJICHUSI U IPOIOJIKA IPUMEHSTh METO]] <TI0 OIuiaTe» (KaccoBblil MeTon). [Tpu
3TOM JI0Ka3aTesIbCTB IPUMEHEHUS B CIIOPHOM MEPHOJIE METO/Ia HAYMCIIEHUS1 B HAJIOTOBBIN OpraH U B
Cy[l HE TIPEeJICTaBJIEHO, B CBSI3U C YEM BO3MOKEH BbIBOJ] TOJIBKO O TOM, UTO B COOTBETCTBUHU C KACCOBBIM
metonoM OOO nonyuen goxox B gekaodpe 2003 .

CoracHO I0roBopy KyIUTU-IPOJaky HEXUIIOro noMeleHus ot 7 aprycra 1998 r., 3aksoueH-
Horo Mexay OOO u GaHKOM, yCTAaHOBJIEH CJIEIYIONIUI TIOPSIIOK BBIKYNA HEXKUJIOTO TMOMEIICHUS:
apeH/IHbIe IJIATEKU UIYT B 34T BBIKYITHOM CTOMMOCTH.

B cuny cr. 272 HK P® pacxoznsl npy MeTO/Ie HAUMCJIEHU S IPU3HAIOTCS TAKOBBIMU B TOM OTYET-
HOM (HAJIOTOBOM) TEpUOJe, K KOTOPOMY OHM OTHOCATCSI, HE3aBUCUMO OT BpeMeHU (PAKTHUUECKOU
BBIILJIaThI JEHEKHBIX CPEJICTB. Pacxoipl MpU3HAIOTCS B TOM OTYETHOM (HAJIOrOBOM) MIEPUO/IE, B KOTO-
POM 3TU PacXofbl BOZHUKAIOT UCXO/Sl U3 YCJIOBUM CHETIKU.

B cooTBeTCTBHY C KACCOBBIM METOAOM PACXOAbI IPU3HAIOTCS 3aTpaTaMH IOCIE OIUIAThl MX (hak-
TUYECKON CTOUMOCTHU.

W3 nocranoBneHus1 cya aneJuISIMOHHON MHCTAHIIMH CIIE/I0BAJIO, YTO OOIIECTBOM HE TOKa3aHo,
YTO apeHJHbIE IUIaTeKU HE BKJIIOYEHBI B COCTAB 3aTpaT B MPEIbIAYIIMX MEpUOAaX, B CBSA3U C YeM
JaHHbIE 3aTPAThl HE MOTYT OBITh TIOBTOPHO BKJIIOYEHBI B COCTAB PACXO/IOB MPH MCYMCICHUH HAJIOTa
Ha MpUOBLTb B pACCMATPUBAEMOM TEPHOJIE.

Ncxons u3 Toro yro Jaroi peanu3alyy HEXWUIIOTO MMYIIECTBA SIBJISETCS Jara MOCTYIUIEHUS
JEHEKHBIX CPECTB 10 I0TOBOPY KYIUIU-TTPOJAKH, KACCAIIMOHHAS MHCTAHIIHS MIPUIILIA K BBIBOAY, UTO
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(bakTHUecKre 00CTOSATEbCTBA IPUOOPETEHHUS U TPOJIAKU HEKUIIOTO TIOMEIIIEHUsI B CBOEH COBOKYII-
HocTU moATBepkaal0T, YT0 OO0 yMBIIIEHHO HE YIUIAYMBAIO HAJIOTH. DTOT BHIBOJ MPAaBOMEPEH,
MIOCKOJIBKY JIaHHBIE (DAKTHI HE MOIJIM OBITh YCTAHOBJICHBI HAJIOTOBBIM OPraHOM 03 MPOU3BEICHHOTO
opraHamu MBI u3bATHA JOKYMEHTOB.

W3 marepuasioB jena clefoBajio, YTO HEXKWIIOE TMOMEIIeHUe, TPUOOPETEHHOE IO J0TOBOPY
KyIUTA-TIpofiaku oT 7 aBrycta 1998 r. y 6aHKa, He ObLJIO IPUHSATO K YUETy AKTUBOB B KAUECTBE OCHOB-
HOTO CPEe/ICTBA U HE OTPAKEHO B MOCTIeHEM OyXraJaTepcKOM OajlaHCe TI0 COCTOSHUI0 Ha 1 OKTAOps
2001 r., npecTaBlIEHHOM B HAJIOTOBbI OpraH.

CynioM KaccallMOHHOW MHCTaHIIMY TaKkKe MPUHSATO BO BHUMAHUE TO OOCTOSITENILCTBO, UTO OyX-
rantepckasi ordetHocThb 3a 2002-2003 rr. u I kBaptan 2004 r. HaJOrOIIaTeIbIIMKOM HE COCTaBJIS-
JIach, HAJIOTOBBIE JIEKJIApaIiy 1o TeM Hajioram, kotopbie OO0 00s13aHO OBUIO yIIauMBaTh, B HAJIO-
TOBBI OpraH He MpeACTaBIsUTCh. Kpome Toro, omeparusi Mo mpojaxe HeXWIOro MOMEIeHUs B
OyXraJTepcKOl OTYETHOCTH HE OTpakeHa.

Takum 06pa3zoM, Cyj1 KaCCAIIOHHOW MHCTAHIIUK yKa3aJl Ha IPAaBOMEPHOCTh OIIEHKU HAJIOTOBBIM
OpraHOM YMBIIIJIEHHON HeyIuiaThl HajioroB 1o 1. 3 c1. 122 HK P®.

[Mpu Takux OOCTOSATENBLCTBAX OCHOBAaHWU [UIsi OTMEHBI TOCTAHOBJICHUS AareJUISIIIMOHHOMN
MHCTAHIIMY CYy/l KACCAIIMOHHON MHCTaHIIMU HE YCMOTpEIL.

W3 Tekcra JaHHOTO MOCTaHOBJIEHHWS BUIHO, YTO CyAaMH areUISIMOHHONW M KacCAIlMOHHOM
MHCTAHIIMM BOCTIPUHSATA TMO3UIMS HAJOTOBBIX OPTaHOB MO TOBOMY TOrO, YTO HAa HEZOOPOCOBECT-
HOTO HaJIOTOTUIATENBIMKA HE PACIPOCTPAHSIOTCS TaKhe HOPMbI HAJIOTOBOTO TpaBa, Kak Mpe3yMIl-
[[1s1 HEBUHOBHOCTH HAJIOTOIUIATEJIBIIMKA U TIOPSIOK OMpelesieHus] MeTO/la UCUUCTIEHHsT Hajlora Ha
MpUObLIb, MTOCKOIBKY BCE BBIBOIBI CYJOB OTHOCHTEIIBHO YMBIIUIEHHOTO COBEPIIEHHUS! HAJIOTOBOTO
MIPaBOHAPYIIEHUsI HOCAT TPEANONIOKUTEbHBIA XapakTep, OpeMsi JOKa3blBaHWsI HeOIaronpusiTHBIX
IJTs1 HAJIOTOIUIATEeNBIIMKA OOCTOSITENLCTB BO3JIOKEHO HA CAMOTO HAJIOTOTUIATENbINKA, COMHEHHS B
BMHOBHOCTH HAJIOTOIJIATENIbIIMKA UCTOJKOBAHBI B IOJIb3Y HAJIOTOBOTO OpraHa.

Pemenune 1 nocraHoBieHe Cy10B NEPBOi U aNeIAUOHHON UHCTAHIIUI B CBSI3U C 9TUM MOJI-
JieXxand OTMEeHe ¢ TiepeJadel Jea Ha HOBOE PacCMOTPEHHE JIsl BBISICHEHUsI OOCTOSITENIbCTBA, UMe-
IOIIETrO CYIIECTBEHHOE 3HAUeHUE ISl PACCMOTPEHUs CIopa, MOCKOIbKY 00e CyaeOHble MHCTAHIIUH
MCXOAWJIM U3 JOKA3aHHOCTU (DaKTa Moxapa B oMeleHusix, 3anumaembix OOQO, B TO BpeMsi Kak Hajl-
JIeXKAIUX JI0Ka3aTeIbCTB YKa3aHHOTO OOCTOSATENbCTBA B BU/IE aKTa WJIM C TPSH K M OpraHa rocyjap-
CTBEHHOT'O MOKapHOTO HA/I30pa, CIIPABKH CJIEICTBEHHBIX OPraHOB B MaTepHaiax Jiejia He UMeJOCh.

VTBepxkeHue aneuissioHHoro cyga o Tom, uro OOO umeso BO3MOXHOCTb MPEICTaBUTh
UCcTpeOOBaHHBIE MHCIEKIIMEH JOKYMEHTbI, IPOTHBOPEUMIIO UMEIOIIMCS B JieJie JOKA3aTelIbCTBAM.
CornacHo akty obcnenoBanus ot 19 masg 2004 r. y oOmectBa usbATe otaeiom OPB ['VHII
®CHS3HIT MBI Poccun noKkyMeHTHI B KOpoOKax 0e3 MX OIUCH, IOTOMY Hellb3sl IIPU3HaTh 000C-
HOBAHHBIM JIOBOJ] MHCTIEKIIMH, YTO 3aTéM UMEHHO 3T JOKYMEHTHI ObUTH MPeICTaBIeHbl MHCIIEKIIUH
opranamu MBJL. ITpu 3Tom OOO yTBep:kaa1o0, YTO UCTPEOOBAHHBIE IOKYMEHTHI IIPE/ICTABIICHBI Opra-
HamMy MB/I, mosry4eHHBIME OT KOHTPareHTOB OOIIeCTBa.

WNucnexkuueii B Hapymenue nogu. 7 m. 1 cr. 31 HK P® npu orcyTcTBUM AJOKYMEHTOB, y4yeTa
JOXOJOB 1 PacXOfIOB Y HAJIOTOIUIATENBIINKA HE OMpee/ieHbl CYMMbI HAJIOTOB, TIOJIEKAIIMX BHECe-
HUIO B OI0JKET, pacCUeTHBIM ITyTEM Ha OCHOBAaHMU UMEIOIIENCs y Hee MH(POPMAITUK O HAJIOTOIJIATe Th-
IIMKe, JAHHBIX 00 UHBIX aHAJIOTMYHBIX HAJIOTOIIATE bIINKaX.

HenpaswipHo nprMeHeHa cy1oM anesIsqMOHHON MHCTaHIMM Takke Hopma 1. 6 ct. 108 HK
P®, cornacHo KOTOpOil HEyCTpaHWMblE COMHEHUS] B BUHOBHOCTH JIMLIA, IIPUBJIEKAEMOrO K OTBET-
CTBEHHOCTH, TOJIKYIOTCSI B IOJIb3Y STOTO JIMIA, TAK KaK CyJ aneUIIMOHHON WHCTAHIIMM BCe COMHE-
HUS1 KCTOJIKOBAJT B TIOJIb3Y HAJIOTOBOT'O OpraHa.

[NocranoBneHue cyza anesuISIMOHHON MHCTAHIIMY BBIHECEHO C HapylIeHHMeM HOPM HAJIOTOBOT'O
3aKOHOJIATENILCTBA, PETYIUPYIONIMX B3UMaHUEe Hajlora Ha MpuObLTh 1o Yyactu BTopoit HK P®.
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M3n. 1cr. 271 un. 1 cr. 273 HK P® cnenyer, 4To MeTo HAUMCIEHUS SBISIETCS OCHOBHBIM
METOJIOM UCUMCIIEHUS] JOXO/I0B; KACCOBBII METOJ, IPUMEHSETCS JIUILIb ITPU OIPEIEICHHBIX YCIOBUSX,
ycraHoBJIeHHbIX B 1. 1 c1. 273 HK P®, B TO BpeMs Kak MHCHEKIMEN HE JOKA3aHO HAJIMYME STUX
YCJIOBUI ¥ TOTO OOCTOSITENILCTBA, YTO HAJIOTOIUIATEIBITMK BOCIIONb30BAJICS MPABOM Ha TIPUMEHEHHUE
KaCcCOBOIO METOJA.

WNucnekuueit npy npoBeJeHnU MPOBEPKU HE YCTAHOBJIEHO, 110 KAKOMY METOAY ONpeessiiCcs
noxox OOO B 2003 r., MOTOMY 0 HAJOrOBOMY 3aKOHOAATEJIbCTBY BCE COMHEHMS TOJIKYIOTCS B
T0JIb3Y HAJIOTOILIATENbIIMKA, B CBSI3U C YEM CJIe/IOBAJIO PUHSATh BO BHUMaHUE OObsCHEHHS OOIIe-
CTBA O HAJIMYMHU y HETO y4eTa JI0XOJOB N0 METOY HaYUCIIEHUS.

[TockomnbKy CBUAETENBCTBO O TOCYAAPCTBEHHOM PErucTpaly peaaTu30BaHHON HEABUKUMOCTU
odopmiieHo 13 deBpans 2004 r., cyn nepBor MHCTaHIMU B cuiy 1. 3 cr. 271, m. 1 cr. 39 HK P®
MIPUIIEN K IPAaBOMEPHOMY BBIBOAY, UTO JOXO, TMOMJISKAIIMNA OOJNOKEHUIO HAJIOTOM Ha MPUObLIH OT
peanu3ayy HeJBMKMMOT0 HMYIIECTBa, BO3HUK y oOmiectBa B 2004, a He B 2003 T.

Henp3s npusHath npaBoMepHOM CChUIKY MHCIEKIMM HA TO, YTO JIOTOBOPOM OIPEAEsIeH UHOW
CPOK Tiepexofia IpaBa COOCTBEHHOCTH, MTOCKOJIBKY YCJIOBUE O TAKOM TEPEX0fie He MOKET MPOTUBOpPE-
YUTb 3aKOHY.

Nucnekus cepliaiach Ha TO, UTO HA MOMEHT NpUHSATHSA eto perienrss OO0 He fenano CChbUIKU
Ha JIaHHbIE HOPMBI [TPaBa, I03TOMY Ha MOMEHT BbIHECEHU ] MHCIIEKIIMEW PEILIeHUs OHO SIBJISIETCS Ipa-
BWIBbHBIM. B cootBercTBUM co cT. 6 AIIK P® cyn, oGecrieunBasi 3aKOHHOCTbh MPU PaCcCMOTPEHUM
e apOUTPaKHBIM CYAOM MIPABIJIBHBIM ITPUMEHEHHEM 3aKOHA, CAMOCTOSITENILHO ONpe/iessieT HOPMBbI
1IpaBa, KOTOPBIMU CJIEyeT PyKOBOACTBOBATHCS, HE3ABUCUMO OT CChUIOK Ha HMX TOHM WJIM MHOM CTO-
POHBI.

Cya anesuiLIMOHHOM MHCTaHIMM ccbliaiicss Ha cr. 10 PenepanbHOro 3akoHa or 6 aBrycra
2001 r., omHaKo B Jejie OTCYTCTBOBAIM JIOKYMEHTHI, NoATBepkJaomue npumeseHne OO0 yuetHo
MOMUTUKY B iepBoM mosyroauu 2002 r. no oruiate. JJoKyMeHTbI, Ha KOTOPbIE CChLIaIach aneusau-
OHHas1 UHCTaHUMA, oTHOCIUCh K 1999-2000 rr.

ITockonbky 1. 1 cr. 273 HK P® ycraHoB/ieHO ITpaBoO HAJIOTOIUIATENBIIMKA Ha IPUMEHEHHE Kac-
COBOT'0 METO/Ia TOJIbKO MPH YCJIOBHH, €CJIM BHIPYUKa He TIpeBbickia | MitH pyo0., B TO BpeMsl Kak J10XOJ1
OT C/IEJIKM TIPEBBICUJI JAHHYIO CYMMY, Y HaJIOroriaTesbliiKa OTCYTCTBOBAIM 3aKOHHBIE OCHOBAHUS
riepexofa Ha KacCOBBI METOJI y4eTa HEe3aBUCUMO OT COOJIOIHUS UM TIOpsIKa TIepexoa C OHOTO
METO/Ia yueTa Ha APYTrou.

OpnHako Ha HEJOOPOCOBECTHOTO HAJIOTOILIATENBINMKA HE PACIPOCTPAHSIOTCS JIMIIb Te HOPMBI
1paBa, KOTOPLIMH OH 3JI0yNOTpeOwu1. [lpyriie HopMbl HAJIOTOBOT'O TIPaBa Ha HETro pacripoCTPaHSIOTCS.
B npotrBHOM cilyyae HacTymnaeT paBoOBOM MPOU3BOIL.

Briciium Ap6utpaxasiv Cynom P® B [Tocranosnennu [Tnenyma BAC P® Ne 53 ot 12 okTs16pst
2006 1. «O06 olieHKe apOUTpaKHBIMU CydaMyd OOOCHOBAHHOCTH TIOJNyUSHHS HAJIOTOILIATEIIBITIKOM
HaJIOTOBOW BBITOIbl» 3aKpeIUIeHa IpaBoBasi MO3UIIMS, B COOTBETCTBUU C KOTOPOW MPU3HAHKE CYIOM
HAJIOTOBOU BBITO/Ibl HEOOOCHOBAHHOM BJICUET OTKA3 B YAOBJIETBOPEHUH TPEOOBAHUI HAJIOTOILIATE -
IIMKa, CBA3aHHBIX C €€ NonyyeHueM. [Ipu s3ToM cygam crieiyer MMeTh B BUJLy, UTO IIPU3HAHUE HAJIO-
TOBOH BHITOJJbl HEOOOCHOBAHHOM HE JIOJKHO 3aTparuBaTh MHBIE MPaBa HAJIOTOILIATENIbIIUKA, TPEy-
CMOTpEHHbIE 3aKOHOJATENILCTBOM O Hajiorax u coopax (r. 11).

Conepxameecs: B Onpeaenenun Koncrutymonnoro Cyna P® ot 25 uiona 2001 r. npaso-
TMOJIOKEHUE O TOM, YTO Ha HAJIOTOBbIE OPraHbl BO3JIOKEHA OOS3aHHOCTh OCYIIECTBISITH KOHTPOJIb
3a MCMOJTHEHNEM HAJIOTOBBIX 00513aTeIbCTB B YCTAHOBJICHHOM IOPSIJIKE U TIPOBEPATH JOOPOCOBECT-
HOCTb HAJIOTOTUIATEJIBIMKOB, CTaJIa TPAKTOBATHCSI HAJIOTOBBIMU OPraHaMM, KaK MOKa3bIBaeT CyaeOHO-
apOUTpaXHasi MPAKTUKA, B TOM CMBICIE, YTO HAJIOTOBbIE MHCIIEKIIMY B KQXKIOM CIIydae MpOBEeICHUS
HaJIOTOBOU MTPOBEPKU 00s13aHBI JOKa3aTh HEAOOPOCOBECTHOCTh HAJIOTOIIATEIbIIIUKOB.

Takum oOpa3oM, MPOBO3MIIALIIEHHAS] TPE3YMITLHS 100POCOBECTHOCTH HAJIOTOIUIATEITBITMKA HA
MIPAKTUKE MPEeBPaTHIaCh B CBOIO MPOTUBOIOIOKHOCTb, IIOCKONBKY coziepxkaleecsi B OnpeneseHuu
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KoncturynmonHoro Cyma P® ot 25 wuionsg 2001 r. mpaBonoyioxkeHre 00 00sS3aHHOCTA HAJIOTOBBIX
OPraHoB IO JIOKa3bIBAHMIO HEJOOPOCOBECTHOCTH HAJIOTOILIATENBINKA AABAJIO TIOUBY ISl UCTOJIKO-
BaHMSI JAHHOTO TPABOIMOJIOKEHUSI B TOM CMBIC/IE, UYTO B OOSI3aHHOCTH HAJIOTOBBIX MHCIEKIMIA BXO-
JWT OTBICKAHKE HEJIOCTATKOB B 0D OPMJIEHUH IOKYMEHTOB, TOATBEP K AAIOLINX IIPABO HAJIOTOILJIATE b~
IIMKa Ha HAaJIOTOBbIEC BBIYETHI.

Takum 00pa3om, 11esb OCYIIECTBICHHS KOHTPOJIS 32 MCTIOJTHEHHEM HaJIOTOBBIX 00s3aTeIIbCTB
Obl1a (DaKTUYECKH MOAMEHEHA LIEJTbIO JIIOOBIMU (DOPMAaIbHO 3aKOHHBIMHM METOaMH BOCTIPETISITCTBO-
BaTh HAJIOTOIUIATENbIIMKAM Tiomy4daTh Bo3Mmerernre HJIC u3 Gomxkera.

[Nono6Hoe TONMKOBaHME HOPMBI MpaBa ObUIO ObI MCKJIIOYEHO NpU HAMW4YMM B Poccum xaptum
HAJIOTOTUIATENBIIUKA TI0 TIPMMEpPY Pa3sBHUTBHIX CTPaH MHUpPA, MOCKOJbKY, KaK ObLIO MOKA3aHO BHIIIE,
Takasl XapTys HALEJIMBAET YYaCTHUKOB HAJIOTOBBIX IMPABOOTHOIIEHUI HA MPEIOCTABJIECHUE, C OIHOW
CTOPOHBI, MAKCUMaJIbHO OTKPBITOM U YECTHOW MH(POPMALIUK O MPEAIIPUHUMATENILCKON AESTEIbHOCTH
HaJIOTOIUIATENbIIMKA, a C JPYroil — Ha 3(p(PeKTUBHOE HAJIOrOBOE aJIMUHUCTPUPOBAHKE, YTO UCKIIIO-
YyaeT U3NUIIHE (POPMaJIbHBII MOXO/ K IPOBEPKE JOKYMEHTOB HAJIOTOIIATE IbIINKA.

C TouKH 3peHus pacipesesieHrst OpeMeHH J0Ka3bIBaHUS MHTEPECEeH MOIXOM K 3TOMY BOIIPOCY
MunucrepctBa P® no nanoram u cobopam, usnoxeHnsiii B muckMe MHC Poccun ot 9 okTs16ps
2000 r. Ne BII-6-18/788@, pa3bsiCHSIONIEM JEHCTBUSI HAJIOTOBBIX MHCIEKIMUM B CIydYasix, KOrjaa
CYMMBI IEHEKHBIX CPEACTB, CHIMCAHHbIE C PACYETHBIX CYETOB HAJIOTOIUIATENBIIMKOB, (PAaKTUUECKU HE
MOCTYIIMJIM HA CYETa IO YUeTy JI0XOI0B OI0KETOB.

B coorBerctBUM ¢ moam. «a» U «O» M. 1 HAcCTOSAIIEro MMChbMa y HAJOTOBOTO OpraHa Jyis
MPOBEJCHUST KOHTPOJIBHBIX MEPONIPUSTUI IO (PaKTy HEMOCTYIUICHUsI IEHEKHBIX CPEJICTB B OIOIKET
JOJDKeH OBITh JOKYMEHT B MPOU3BOJIBHOUN (hopMe, MOATBEPKIAMIUN (PaKT CIIUCAHUS JAEHEKHBIX
CpPEICTB, 3aBEPEHHBIN OaHKOM, OOCITYKMBAIOIIUM PACUETHBIN (KOPPECTIOHAEHTCKUII) CUeT HaJoro-
TUIATEJTBIMKA, & TAK)Ke BBIMMCKA OaHKa MO pacyeTHOMY (KOpPPECTIOHAEHTCKOMY) CUeTy HaJlororuia-
TEJIbLIMKA.

[ToMrMO 3TOro HaJIOTOBBIM OpraH JOKEH MMETh BBIIMCKM MO KOPPECIOHAEHTCKOMY CUETY
0aHKa Ha MOMEHT 3aYMCJIeHUS Ha PACYETHBIN (KOPPECHOHJEHTCKHIA) CUET HAJIOTOIUIaTesIbIIMKa
JEHEKHBIX CPE/ICTB, KOMMH JOroBOpa OaHKOBCKOTO CUETa, C KOTOPOTO MPOM3BEJECHO CIIUCAHUE EHE K-
HBIX CPEJICTB, HOATBEP K ICHUE TIOJTHOMOUYHI JOJDKHOCTHBIX JIMI OaHKa Ha 3aKJII0YEHUE MU JIOTOBOPA
OaHKOBCKOT'O CUeTa, ¢ KOTOPOro MPOU3BE/ICHO CIHMCAHUE NEHEKHBIX CPEACTB (TIOAM. «I» — <«K» L.
1 Ha3BaHHOIO MHUCHMA).

[Tpu 3TOM cornacHo 1. 1 TaHHOTO MUChbMa JOKYMEHTHI, IPeyCMOTPEHHBIE MOAT. «a» U «O»
HACTOSIIETro MyHKTA, MPEJCTaBIISIOTCS HAJIOTOIUIATENIbIIUKOM. JIOKYMEHTBI, IPEAYCMOTPEHHBIE MTOTI.
«JI» — «K» HACTOSIIETO MyHKTa, — OAHKOM.

Takum o6pazom, MHC Poccru B ykazaHHOM nucbMe OpeMsi I0Ka3bIBaHUS (haKTa CITUCAHUS
JEHEKHBIX CPEACTB C PACUETHOrO CUETa HAJIOTOIUIATEbIIMKA BO3JIAraeT Ha MOC/IEHEro, MPEAIUChI-
Basi eMy MPeCTaBIATh OAaHKOBCKHE JOKYMEHTBI, TOATBEPKIAIONINE CIIUCAHUE CYMM HAJIOTOBBIX TLIa-
TEKeW C paCYeTHOIO CYeTa OPraHU3alMH.

Bmecte ¢ TeM 00A3aHHOCTB 10 JIOKa3bIBAHHIO TIPABOMEPHOCTH JICUCTBUI OaHKa MPU 3a4mce-
HUHM JICHeXKHBIX CPEJICTB HA CYET HAJIOTOILJIATE bIIMKA BO3JIaraeTcsi Ha OaHK, KOTOPBIN JTOJKEH JOKa-
3aTh HAJIMUUE HA €T0 KOpCUeTe JOCTATOUHBIX JIEHEKHBIX CPEJICTB JUISl UX 3aUMCJICHUs] HA PACUeTHBIN
CUeT HAJIOTOIUIATEJIBIIMKA U HAIJIeKAIIMX MTOTHOMOYMI IOJKHOCTHBIX JIMIT OaHKa Ha 3aKJTI0UEHHUE C
HAJIOTOTLIATENIBIIUKOM JIOTOBOpa OAHKOBCKOTO CUeTa.

Takum o6pazom, MHC Poccuu cornacuiiocs ¢ nosunueit Koncrurynmonsoro Cyaa P® o tom,
YTO HAJIOTOIUIATEJIBIIMK He 0053aH JOKa3bIBATh CBOIO HEIOOPOCOBECTHOCTD, MOCKOJIBKY MPE3I0MHPY-
eTcst TOOPOCOBECTHBIM.

Bonee Toro, B m. 2 3toro xe nuckMa MHC Poccun mompoOHO onucaHbl IEHCTBUS HAJIOTO-
BOI MHCIIEKIIMH IO JOKA3bIBAHUIO HEIOOPOCOBECTHOCTY HAJIOTOILIATEBIUKA TP TIEPEUHCIICHUN UM
HAJIOTOBBIX TUIATEXeH uepe3 MpoOeMHbIN OaHK.
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IMucemo MHC Poccuu ot 9 okts16pst 2000 1. Ne BI1-6-18/788@ eme pa3 moaTBep:kaaeT, uto
OpeMsl JI0Ka3bIBaHMsI YIUIAThl HAJIOTA B YCTAHOBJICHHBIX pa3Mepe U MOpsIKe BO3JIOKEHO HA HAJIOTO-
TIaTesIbIIMKA, B TO BpeMs Kak OpeMsl JOKa3bIBaHUS COBEPIIIEHH S HAIOTOTUIATEIBIIIUKOM ITPAaBOHAPY-
IIIeHU s B BUZIEe HEYILJIATHI HAJIOTA TI0 MPUYUHE HeJ0OPOCOBECTHOCTH HAJIOTOIUIATETBIIMKA BO3JIOKEHO
Ha HAJIOTOBBIN OpPraH.

2.2. He1o06pocoBeCTHOCTh KaK 3J10yoTpedJieHne
HAJIOTOILIATEJIbIIHKOM CBOMMH ITPaBaMu

ITpaBoBas nosunus Koncrurynponsnoro Cyna P® o 1oOpocoBeCTHOM HaJlororiaTesbliKe
OCHOBaHa Ha NPEe3yMIIMM PUMCKOrO IpaBa AOOPONOPSAAOYHOCTH J0Ooro jauna. B To xe Bpems
HeJib3s1 3a0bIBaTh, YTO 3Ta MPE3yMITLMSA 3aMMCTBOBAHA U3 YaCTHOTO PUMCKOIO IIpaBa U MepeHeceHa
B HAJIOTOBOE NIPaBO, Peryupylolree myOoImyHO-IPABOBbIE OTHOIICHUSI.

Bo3morkHO, B ycioBusx nepexoaa Poccun K ppIHOUHBIM OTHOLIEHHUSAM U MOCTPOEHHUS MPaBo-
BOTO IOCY/IapCTBa 3TO U ONPABJIAHHO, TaK € KaK OTCYTCTBUE B JaHHBII MIEPUOJ] B POCCUICKOM HaJIo-
T'OBOM I1paBe MPEe3yMILMHU 3HaHHS 3aKOHA.

OpnHaKo XOTeI0Ch Obl OTMETHTB, UTO B TAKMX Pa3BUTHIX CTpaHax, Kak Kanaia n ®panuus, aei-
CTBYET MPEe3yMILKs IPABOTHI FOCYAAPCTBA IIPU UCUMCIIEHUH HajlorooOnaraeMon Oasbl.

B AHrmu 1opugruecky OnpoBepKUMON MPe3yMILMEN ABISeTCs MPe3yMITLH, COIJIACHO KOTO-
POl IpU3HAETCs MPABUIBHOCTD AEHCTBUIA JTOJKHOCTHBIX JIMLL, BHITOMHSIOIMX (DYHKIIMU, OTHOCSIIH-
ecsl K Kpyry UX MOJTHOMOYMIA® .

Mmerotcs OCHOBaHMS TOBOPUTH O TOM, YTO BBEAEHHUE IPUHLIUIIOB «ITPE3yMITLH S [IPABOTHI HAJIO-
TOIUIATEJIBIIMKA» U «IPE3YMITLMs HEBUHOBHOCTH HaJloromiatesiuka» (. 6 cr. 108 HK P®) ue B
TMIOJTHOW Mepe oOecTieurBaeT peaan3aiuio nocrapieHHsix nepen HK P® 3amau.

Ananmu3 cyneOHO-apOUTpakHOM MPAKTHKY MOKA3bIBAET, YTO 3aKOHHAS MTPE3yMITLIHS 100pOCOo-
BECTHOCTHU HAJIOTOIJIATENbIIMKA B OIPEAEIEHHBIN TPOMEXYTOK BPEMEHH MOCTENEHHO MTPEBPATUIIACH
B CBOIO IIPOTUBOMOJIO)KHOCTb.

XapakTepHbIM NPUMEPOM M3MEHMBLIErocs MOAXOa K IOJNOKEHUIO HAJIOTOIUIaTesbIIMKa B
apOMTpaXHOM TIpOIIecce CIYKMUT JIeso, paccMoTpeHHoe Boiciimm ApoutpaxubeiM Cymom PO B
TIOpSIIKE Ha/130pa’s.

B IlocranoBnenun ot 6 ntona 2004 r. Ne 2860/04 Ilpesunnym BAC PO npunien k BeBOLy,
YTO HAJIMUME Y HAJIOTOIJIaTeNbIMKA JOKYMEHTOB, yKa3aHHbIX B cT. 165 HK P®, He aBnsercs nocra-
TOYHBIM /17151 IOATBEPIK/ICHUs MpaBa Ha NpuMeHeHue cTaBkU 0 % 1o SKCIOPTHOM Oreparvy U BO3-
MelIeHHs] HaJlora Ha I00aBIeHHYI0 CTOMMOCTb.

[pesugrym BAC P®, ormensisi cyaeOHbIe akThl CyIOB TpeX MHCTaHIMI 00 YIOBJIETBOPEHUH
TpeOOBaHMI HaJIOTOIUIaTeNbIMKA 00 00s13aHn Bo3MecTuTh HIIC 1 HarpaBiisisi o Ha HOBOE pac-
CMOTpPEHHE B Cy/ IEPBOM MHCTAHIMH, JaeT yKa3aHUe Cyly POBEPUTD J0BOJ HAJIOTOBOM MHCIIEKIIMN
O HENPe/ICTaBJIEeHNH HAJIOrOIUIATEIBIMKOM JOKYMEHTOB, CBSI3aHHBIX C XpaHEeHHUeM ToBapa B MockBe
U ero nepeBo3koi u3 Mockssl B Opeit 1 n3 Opiia 3a rpaHully, a TAKKE O TOM, Ha KaKMX aBTOMOOMJISX
TOBap nepemeraics 1o Poccuu v Obl1 U3 Hee BHIBE3EH.

IIpencraBinenre yka3aHHBIX JOKYMEHTOB He MpeaycMoTpeHo cT. 165 n 172 HK P®.

HasnoroeeiM opraHoM He NpUBEIEHO AOBOJIOB, [0 KOTOPBIM OH ITOCTAaBUJI 1071 COMHEHHUE peallb-
HOCTb N€PEBO3KHU U XPaHEHHUsI TOBAPOB.

31 Cm.: Keitman A, CynoycTpoiCTBO U Ipask JAHCKUI MPOLIECC KaUTaTMCTHYeCKUX rocyaapers. Y. 2. M.: BHemroprusaar, 1958.
C.252.

2 Cm.: Ocerposa H.W. OcHOBHBIE IIpaBMIIa HAJIOTOOOIOKEHUS 1 HEOOXOAUMOCTh MX yTouHeHus // Hamorossii BectHuk. 2001.
Ne 3. C. 141.
53 Cwm.: TloctanoBeHne [Mpe3nguyma BAC PP ot 6 monsa 2004 r. Ne 2860/04 // Apxus PAC MO.
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Takum o6pazom. [Ipesnanym BAC PP nepesnoxui Ha HajororiaTesbIIrKa OpeMst JOKa3biBa-
HUSI €r0 JOOPOCOBECTHOCTH U TPH BBIHECEHUM TTOCTAHOBJICHUS UCXOIVIT U3 MTPOTHUBOIIONIOKHOMN Tpe-
3YMITIHH.

Beicimii Apoutpaxseiii Cyn PO HanenmBa apOUTpaxHbie CyIbl, TAKUM 00pa3oM, Ha MaKCH-
MaJIBHBIN yUeT UHTEPECOB OIO[IKETa MPH Pa3pelieHuH HAJIOTOBBIX CIIOPOB.

HanororiatensimkomM 1o AaHHOMY [iefly TPE/CTaBJIeH TMOJNHBIN MakeT JOKYMEHTOB, Mpey-
cMmoTpeHHbIX cT. 165 HK P®, ny1s noaTeepskaeHNs MpaBOMEPHOCTH IPUMEHEHH S HAJIOTOBOI 3asIBKU
0 %. YxazaHHble JOKYMEHTHI B TIOPsIAKE TPAkKJAHCKOTO WM YTOJIOBHOTO CYAOPOU3BOACTBA HE TIPH-
3HaHbI HEJEUCTBUTENIBHBIMU WK chanbcruimpoBaHHbIMU, ofHakO BAC P® nonyxaaet apoutpak-
HBII CyJl TIPU UCCIIEIOBAaHUN TOCTOBEPHOCTH JI0KA3aTeJIbCTB IO CYTH UCTIOIB30BATh HECBOMCTBEHHBIC
apOUTPaXXHOMY TPOIIECCY METO/bI CIIEICTBEHHBIX OPraHOB.

ABTOp Hacrosien paboThl SBJISETCS MPUHIMITHATIBHBIM CTOPOHHUKOM CYIIECTBYIONIEH B pa3-
BUTBHIX CTpaHaxX MPE3yMIIIMHU PABOTHI TOCYJapCTBA B HAJIOTOBBIX MPABOOTHOIICHUSIX, 0OECTIeunBa-
IoIel UX CTaOMIIBHOCTh, OMHAKO B YCJIOBHUSIX COBpEeMEHHOW Poccuu cumTaer aleKBaTHOM YCTAHOB-
JIEHHYIO 3aKOHOM, MCTOJIKOBaHHYI0 KoHctutymonasiM Cygom PO npesyMmrimio 1o6pocoBECTHOCTH
HAJIOTOTUIATENBIINKA, TIOKA B POCCHU He MCUe3HYT MocieIHIe MPEINOChIIKA BOZMOXKHOCTH 3JI0YTIO-
TpeOeHNs IPaBOM CHJIBHOM CTOPOHBI B 3THX MPABOOTHOLICHUSIX, KAKOH SIBJISIETCS TOCYIApCTBO B
JIMLIE €TO OPraHoB.

Cnenyer otmMeTuTb, uTo ¢ npuHsaTueM [loctanoBnenus [Tnenyma BAC P® Ne 53 ot 12 okTs16ps
2006 r. cyneOHO-apOuTpakHasl MPaKTUKA IMOCTEIIEHHO Havyala BO3BpAIAThCS K paHee BhIPaOOTaH-
HBIM IIPABOBBIM TMO3UIIUSIM, B COOTBETCTBUH C KOTOPHIMU OpeMsi JOKa3bIBaHUsI HEAOOPOCOBECTHOCTH
HAJIOTOIUIATEIbINKA BO3JIAraeTcsi Ha HAJIOTOBBIA OpTraH.

[Tpumepom Takoro nogxona ciyxkut Iloctanosnenue I[pesuauyma BAC P® ot 5 depans
2008 r. Ne 11690/07.

OO6mecTBO 00paTUIOCh B ApOUTpakHBIN Cyll ropoga MOCKBBI ¢ 3asiBJIeHUEM O NMPU3HAHUU
HE3aKOHHBIMU peIlleHUs] U TPeOOBaHMsI MHCIIEKIIMH, CChUIAsICh HA 0OOCHOBAHHOE MPEAbSIBICHUE UM
K HasoroBomy Bbuety 11 304 869 py6. Hasora.

ApOutpaxHsiii cya ropoga Mockssl periienueM ot 1 depans 2007 r. mpu3HaI He3aKOHHBIMU
pelieHue uHcrekimu ot 28 mapra 2006 r. B 4acT IOHAYMCIACHUS HAJIOTa K yIulaTe U UCKJIIOUEHUsI
M3 COCTaBa HAJIOTOBBIX BHIYETOB 5 778 913 pyO. u TpedoBanue nHcnekiwu ot 10 mas 2006 r. 06
yIlJIaTe HaJjora.

3asBieHne oOIIecTBa, Kacalolieecsi BhlYeTa HAJIOra, yKa3aHHOTo B cuerax-pakTypax ot 27
utonst 2005 r. u ot 9 aBrycra 2005 r., OCTaBJIEHO CYJIOM IEPBOI MHCTAHIIUU O€3 YIOBIETBOPEHHUS.

[Mocranoenenuem JIeBATOro apOMTpaKHOTO areJUIAIIMOHHOTO cyaa ot 25 anpens 2007 r. perie-
HHE Cy[a IepBOM MHCTAHIIMU OCTABJIEHO 0e3 N3MEHEHUSI.

denepanbHbIi apOUTPaKHBIN cyl MOCKOBCKOTO OKpyra rnocraHoByienueM ot 28 utoHst 2007 r.
peleHre cya rnepBoi MHCTAHIIMKU U TTOCTAHOBJICHUE CyJia alle/UISIIIMOHHON MHCTAHIIMK OCTaBMII O3
W3MEHEHUS.

B 3asBnenun, nomanHoM B Breiciimit Apoutpaxusiii Cyn PP, o nepecMoTpe yHOMSHYTBIX
CyAeOHBIX aKTOB B MOPsI/IKE HA30pa OOIIECTBO MTPOCKIIO UX OTMEHUTDH B OTHOIIIEHUH OTKAa3a B yIOBJIe-
TBOPEHUM YaCTH 3asIBJICHHOTO TPeOOBaHMSsI, CChUIASICh HA HEMPABUIILHOE MTPUMEHEHHE CyIaMHi HOPM
npasa.

OO0111eCTBO MOKYMAJIO Ha 3a€MHbIE CPeICTBa 00OPYIOBAHUE U CAABAJIO €r0 B JIN3UHT.

K HanoroBomy BeI4eTy OOIIECTBO MPEABSBISIIO HAJIOT, NIEPEYMCISHHBIN MPOIaBIiaM 000pyI0-
BaHMUS.

Kak crnemoBano u3 cuera-aktypsl oT 9 aBrycra 2005 r., 0OIIECTBO KYMUJIO Y 3aKPHITOTO
aKIMOHEPHOTo odIIecTBa «MalcTpoHrHIYCTpUs» OallleHHbIe KpaHbl U MHYIO TTPOIYKIIHIO, YILIATUB
noctaBiuky 34 976 080 py6. 28 kor., B oM uucie 5 335 334 py0. 28 kor. Hajiora, IpeIbsiBICHHOTO
BIIOCJIEICTBMU K HAJIOTOBOMY BBIUETY.
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dakT nepeuncieHUs] MOCTABIIMKY OOIIECTBOM HAJIOra COIVIACHO JaHHOMY cuery-(aktype
WHCTIEKIUeN MPU3HAETCS.

B cuny n. 1, 2 c1. 171 HK P® HanororiateibIvk UMeeT MPaBO YMEHBIIUTh OOIIYI0 CYMMY
HaJIora, UICYMCJIEHHYIO B cOOTBeTCTBUU €O cT. 166 HK P®, Ha cymMBI Hastora, pebsB/IeHHbIE HAJIO-
rOIJIATENbINUKY TIPH MTPUOOPETEHUU TOBAPOB (PadoT, YCIIyT).

B oOocHOBaHMe BBIBOAA O HEMPABOMEPHOCTH MpeIbsBICHUsI OOIIECTBOM K BBIYETY HAJIOra,
MEPEYUCICHHOTO MOCTABIIUKY MO cuery-akrype ot 9 asrycra 2005 r., Ccyabl yKa3zaad Ha Cleaylo-
111ee: JIMIA, MPUHAMABIINME YYacTHe B pacueTax, B3aMMO3aBUCHMBIE; OOIIECTBO SABISIETCS U3IUIITHIM
XO3SICTBYIOIIUM 3B€HOM IPH OCYIIECTBJICHUH JM3MHIOBBIX OMEpaIyii; OOIECTBO CIABAIO UMYIIIe-
CTBO B JIM3WHI, YCTAHABJIMBAsi O0siee BHICOKYIO CTOUMOCTb, YeM CTOMMOCTb, OINpe/eIeHHast TOCTaB-
IIIUKOM; PACUeThl OCYIIECTBIISUTICH C MCIOIb30BAHUEM CUETOB, OTKPHITHIX B OJTHOM OaHKe.

OpnHako B CyIeOHBIX aKTax He MPUBEIeHO 0OOCHOBAHUE TOTO, TIOUEMY TepeurcIeHHbIe 00CTO-
SITENILCTBA CBUIIETENILCTBYIOT O CTPEMJICHMH OOIIECTBA K TOMYYEHHI0 HEOOOCHOBAHHOKM HAJIOTOBOM
BBITOJIBL.

B nmoareepxaenue BhiBoma 00 OTCYTCTBHHM y OOIIECTBA MPaBa Ha BBIYET HAJIOTA, YKA3aHHOTO
B cyere-aktype ot 9 aBrycra 2005 1., CyIbl COCJIAUCH TaKKe Ha OTCYTCTBHE Y HETO peabHOU BO3-
MOKHOCTH BO3BPATUTh 3a€MHbIE CPE/ICTBA, MOJIyUYEHHBIE 110 BCEM KPEAWTHBIM JOroBopaM. Mexiy
TEM 3TOT BBIBOJ CHEJIaH CyJaMu 0e3 aHan3a yCJIOBHUI JOrOBOPOB 3aiiMa M MPeayCMOTPEHHBIX MU
CPOKOB BO3BpaTa 3a€MHBIX CPE/CTB.

B cootBerctBuu ¢ n. 9 INocranosnenus [lnenyma Beiciiiero Apourpaxsoro Cyna P® or 12
okTs10pst 2006 1. Ne 53 «O0 olleHKe apOUTPaXHBIMU CylaMH OOOCHOBAaHHOCTH TIONyUeHHS HAJIO-
rOIUIATEJIbIIMKOM HAJIOTOBOM BBITO[IBl» YCTAHOBJIEHUE CYAOM HAJIM4YMs Pa3yMHBIX SKOHOMMUYECKUX
WIA UHBIX NPUYMH (A€70BOM LIeJM) B JEUCTBUAX HAJIOTOIUIATENBIIMKA OCYILECTBISAETCS C YYETOM
OTEHKH OOCTOSITENILCTB, CBUAETEILCTBYIOIIMX O €r0 HAMEPEHUSIX MOy YUTh SKOHOMUYECKUH ekt
B pe3yJibTaTe peasibHON MpeApUuHUMATEIbCKON WIIM NHOM SKOHOMUYECKOH IEeATEIbHOCTH.

B nynkrte 1 HazBanHoro IlocTaHOB/IEHMSI Tak)ke OTMEUEHO: IMPEarosaraercsi, YTo JeHCTBUS
HAJIOrOIUIATENbIIMKA, UMEIOIIME CBOMM PE3YJIbTATOM IOJy4YE€HUE HAJOrOBOHM BBITO/bl, SKOHOMUYE-
CKM OIpaBJIaHbl, & CBEJCHUS, COIep/KAIECs] B HAJIOTOBOH JIeKJIapauy U OyXraaTepcKOl OTYETHO-
CTH, — 10cTOBepHBI. [IpencTaBienre HaJIOromiaTespblliMKOM B HAJIOTOBBIN OpraH BCEX HaJyIeKallyuM
00pa3zoM 0(hOPMIIEHHBIX JIOKYMEHTOB, MTPEAYCMOTPEHHBIX 3aKOHOATEILCTBOM O HAJIOTax M cOOpax,
B LIEJISIX [TOJTyYEHUS1 HAJIOTOBOM BHITO/IbI SIBJISIETCS OCHOBAHUEM [IJ1s1 €€ TI0JIyYeHU s, €CJIM HAJIOTOBBIM
OpraHoM He JI0Ka3aHO, YTO CBE/ICHUS, COEPKAILMECs B 9TUX JOKYMEHTAaX, HETIOJIHbI, HEIOCTOBEPHBI
1 (WIM) IPOTUBOPEYMBBI.

OpnHako cy/pl, OTMETHB OTCYTCTBHE y OOIIECTBA pa3yMHOM [IeJIOBOM LIeJTH, He JaJIi OLIEHKHU €ro
noBoAaM o ToMm, uto Ha 1 utons 2006 r. 6anaHcoBast (OCTaTOYHAs]) CTOUMOCTh TIEPEIaHHOTO B JIM3UHT
MMYIIeCTBA MIPY YBeJIMUSHUH YUCTIa JIM3UHTomoyvatesei coctapuia 520 250 000 py0. v mpeBbicHIa
CYMMYy BCEX 3a€MHBIX 00SI3aTEJIbCTB.

B cootBerctBum ¢ 4. 3 cr. 15 AIIK P® npuHumaemble apOUTpaXHBIM CYIOM CyleOHbIe aKThI
JOJKHBI OBITh 3aKOHHBIMH, OOOCHOBAHHBIMU 1 MOTUBHPOBAHHBIMH.

Cornacno 4. 4 c1. 170 AIIK P® B MOTMBUPOBOYHOI YacTH pelieHus JOJDKHBI ObITh YKa3aHbI
(bakTHUeCcKre M WHBIE OOCTOSITEbCTBA JIesla, YCTAaHOBJIEHHbBIE CYIOM; JI0KAa3aTeIbCTBa, Ha KOTOPBIX
OCHOBAaHBI BHIBOJIBI Cy/1a 00 OOCTOSITENILCTBAX JIEJIA, U JIOBOJBI B MOJIb3Y MPUHSTOTO PEIIEHHS; MOTUBBI,
0 KOTOPBIM CYJ] OTBEPT T€ WJIM WHbIE IOKa3aTeIbCTBA, PUHSUT HJIM OTKJIOHW IIPUBEJEHHbIE B 000C-
HOBaHUE CBOMX TPEOOBAHUI M BO3PAKEHUI IOBO/IbI JIUI], YYACTBYIOIIMX B J€JIe; 3aKOHBI U MHbIE HOP-
MAaTUBHbIE TIPABOBBIE AKThI, KOTOPHIMU PYKOBOJICTBOBAJICS CYIl IIPU MPUHSATUY PELICHUs, © MOTHUBBI,
10 KOTOPbIM CyJ HE MPUMEHWJI 3aKOHbI U MHBIE HOPMATUBHBIE [TPABOBBIE aKThl, HA KOTOPBIE CChLIA-
JIMCh JIMLIA, YYaCTBYIOIIKE B Jiejie. B MOTUBHPOBOUHOM YacTy pelieHus I0JKHBI COAEPKAThCS TaKkKe
00OCHOBAHUSI IPUHSITOTO CY/IOM PEIleHHUS.
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Me:xny TeM pellieHue Cyja NepBOW MHCTAHIIMM U MOCTAHOBJIEHUS CYHOB amlesUISILIMOHHOW U
KacCallMOHHOW MHCTAHIIMH, BHIHECEHHBIE TI0 HACTOSAIIEMY ey, Ha3BaHHBIM MojioxkeHusiM ATTK P®
HE COOTBETCTBYIOT.

Takum o0pazom, oOxkasryemble cyaeOHbIe aKThl HAPYITIAIOT eIMHOOOpa3He B TOJIKOBAHUM U TTPH-
MEHEHUU apOMTPaKHBIMHU CyJaMU HOPM IpaBa, rmo3tomy B cuiy 1. 1 cr. 304 AIIK P® noanexar
YaCTUYHOW OTMEHE.

Bwmecte ¢ Tem HeKOTOpbIe yueHble-I0pUcThl yeMaTrpuBaloT otxon Koncruryimonsoro Cyna PO
OT BBICKa3aHHOW MM TIO3UIMHU O J0OPOCOBECTHOCTH HAJIOTOILIATEIBIIIKA.

Tak, II.M. IllekuH cpaBHUBaeT MpaBoIIOJIOKEHHUS, 3aKperieHHble B Onpenenennu Konerury-
rmonHoro Cyna P® ot 16 oktsa0ps 2003 r. Ne 329-0, ¢ mpaBonoiokeHUsIMH, U3JI0KEHHBIMU B COO0-
nieHun npecc-ciayx0ob Koncturynmonsoro Cyna P® 06 Onpepenenun ot 8 anpers

2004 r. Ne 169-0.

Cnenyer ormetnts, uto B Onpenenennnt KC P® ot 16 oktsa6ps 2003 r. Ne 329-0 ykazaHo, 4To
ucroskoBanue ct. 57 Koncrutyiu P® B cuctemMHoil CBSI3U ¢ Ipyrumu nonoxkeHussMu Koncrurymu
P® He no3Bosiser caenars BIBOJ, YTO HAJIOTOIJIATEBIINK HECET OTBETCTBEHHOCTD 3a JEVCTBUS BCEX
OpraHU3aIUi, YYaCTBYIOIIMX B MHOTOCTaIMITHOM IPOIIECCe YIIATHI ¥ IEPEUMCIIeHHUs HAJIOTOB B OI0/1-
xeT. [To cmblciy nonoxenus, cogepsxaierocs B 1. 7 cr. 3 HK P®, B cpepe HanoroBbix OTHOIIEHUI
AEWCTBYET MPE3yMITLHs J0OPOCOBECTHOCTH.

[TpaBornprMeHUTEIbHbIE OPraHbl HE MOTYT MCTOJIKOBBIBATH TIOHSITHE «JOOPOCOBECTHBIE HAJIO-
TOIJIaTENbINMKM» KaK BO3JIATAIONINecs] Ha HAJIOTOTUIATEIBITMKOB JIOTIOIHUTENIbHBIE 00S3aHHOCTH, HE
MIPESYCMOTPEHHBIE 3aKOHOAATEIbCTBOM.

B coobmenun mipecc-ciyx0osl Koncturynmontnoro Cyga P® ormeuaercsi, 4To B M3BECTHOM
CMBICJIE KOHCTUTYLIMOHHOE TPABO, 3aIIUINAsI TyOIMYHbIA HHTEPEC, O PAHUYMBAET YACTHBINA HHTEPEC.
ITH Ueu BHIPAXKAIOTCS B KOHCTUTYIIMOHHOM TIpaBe uepe3 MPUHIMIT HEOOXOIMMOCTH 1I00pOCOBECT-
HOT'O OCYIIECTBJIEHUS CBOUX CYOBEKTUBHBIX 1paB (4. 3 ct. 17 Koncruryuu PO).

CyOBbeKTbl TpeAIpUHIMATENBCKON AeTeTbHOCTU BIIPaBe MPUMEHSTh B paMKax CBOOOJIBI KO-
HOMUYECKO! JIeATEJIbHOCTH Pa3IMUHbIe IPakJaHCKO-IIPABOBbIE CPEJCTBA (BEKCEIIb, JOTOBOP 3aliMa,
YCTYIIKY TpaBa TpeOOBaHMUSI, PEOPraHU3ALMIO IOPUANIECKOro JUIA ¢ T. 1.). OQHAKO, OCYIIEeCTBIs
CyObEKTUBHBIE TIPaBa, OHU JIOJKHBI YUUTHIBATh, YTO MIPU TOM OHM MOTYT BBIMTH 32 PaMKH COO-
CTBEHHO YaCTHBIX OTHOIICHUI U 3aTPOHYTh chepy MyOamuHbIX ((pUCKatbHbIX) uHTEpecoB. U koraa
MMEEeT MECTO OYEBHIHOE UTHOPUPOBAHME ITUX MHTEPECOB, MOXKET UMETh MECTO 3JI0yrnoTpedieHue
MIPEI0CTABIEHHBIMU CyObEKTUBHBIMHU MTPABAMH.

JI.M. IllexuH U3 JaHHOTO CpaBHEHUs JejaeT BBIBOJ, UTO, KAK BUIHO M3 COOOIIEHHS MpPecc-
ciyx0s1 Koncrurynmonnoro Cyaa PP, HenoOpoCOBECTHOCTh HAJIOTOIUIATENBINKA BBIPAKACTCS B
TOM, YTO OH, OCYIIECTBJIsIsI CBOM CYObEKTHUBHBIE TPAXJAHCKHE MTPaBa, HE YUUTHIBACT (XOTS JIOTKEH)
nyOonu4HbIA ((pUCKaIbHBIN) UHTEpec. 1 Koraa nMeeT MecTo O4eBUIHOE UTHOPUPOBAHUE MTyOIMYHOTO
MHTEpeca MpU peain3aliyl HAJTOTOIIaTe bIIMKOM CBOMX I'PaKIaHCKHX TpaB, €ro JIeUCTBUs Hel00-
POCOBECTHBI.

Pa3BuBas 3Ty No3u1MI0 O JIOTUYECKOTO KOHIIA, CIEAYeT PU3HaTh, YTO B COBpeMeHHOM Poc-
CHUM TIPU OCYIIECTBIEHUN CyOBEKTHBHOIO I'PaKJIAHCKOTO IMpaBa JEHUCTBYET KOHCTUTYIIMOHHAs 00sI-
3aHHOCTb YUMTBIBATh MyOTMYHBIN ((PUCKAIBHBINA) UHTEPEC, 3TO, MO CYTH, BeJIeT K OMyOINYMBAHUIO
YacTHOro npasa (B To BpeMs Kak cT. 1 'K P® npenycmarpuBaet, 4To rpaxkaaHCKUeE MpaBa OCYyIECTB-
JISIIOTCS B COOCTBEHHBIX MHTEPECaX CyOBEKTa TAaKMX TPaB).

Takum 00pazoM, HeOOPOCOBECTHOCTh — 3TO UTHOPUPOBAHHUE TPH OCYILIECTBICHUH TPaXJaH-
CKUX TIpaB (priCKaJIbHOTO MHTEpeca rocyaapcTna™.

Kak Buano u3z Onpenenenus ot 25 utonsg 2001 r., Koncruryuuonssiii Cyn P® npuxoaut k
BBIBOJIy O HAJIMYUM B POCCHHCKOM HAJIOTOBOM IpaBe MPe3yMITIUH J00POCOBECTHOCTH HAJIOTOILIa-

3% Cm.: Ieknu/I.M. Hob6pocosectHOCTh 3KcnopTepa//Hasorosen. 2005. Ne 9. C. 37-39.
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TeJbIKKa, aHamu3upys 1. 7 cr. 3 HK P®, cornacHo koTopoMy Bce HeyCTpaHUMbIe COMHEHUSI, TTPO-
TUBOPEUUs U HESICHOCTU aKTOB 3aKOHOJATEILCTBA O HAJIOraX M cOOpax TOJKYIOTCS B IMOJIb3Y HAJIOTO-
TIaTesIbIIMKA (TUIATe bIMKa COOPOB).
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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