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MOTHBOB TPECTYITHOTO MOBE/ICHUsI Ha orpeiesieHre hopMbl, 00beMa
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W WHIVBUAYAIU3alliM  YTOJOBHOM  OTBETCTBEHHOCTH. Pabota



aJpecoBaHa HAayYHbIM pa6OTHI/IKaM, IOpUCTAM-TIPAKTUKAM, a TaKXe
npenoaaBarejisaiM, aCliipaHTaM U CTyACHTaM I0PUIUYECKHUX BYy30B.
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I'naBa I
IloHsATHE BUHBI U POOJEMBI
3aKOHOJaTeJbLHOH
perjaMeHTanuu ee popm

§ 1. IlloasiTHEe BUHELI B
yrosioBHom npase Poccuu

CoBpemenHbin YrosnoBHbIN koneke Poccuiickon ®enepanuu,
Kak, BIPOYEM, U paHee JEeVCTBOBABIIME YTOJIOBHbIE KOAEKCHI, HE
COIEPXKUT MOHATUS BUHBI. TpajvIIMOHHO JJIs1 POCCUICKOIO 3a-
KOHOJIaTeJIbCTBA BUHA OIpPEJesislach U OIpeesisieTcsl MOCpe-
CTBOM PACKPBITHSI B 3aKOHE €€ KOHKpPETHhIX (popm. B 1O ke
BpeMsi, MPEXe YeM OMUChIBATh (POPMBI KAKOTO-TUOO0 SIBIECHUS,
HEOOXOIUMO ONPeeTUTh €ro MOHATUE W CYIITHOCTb.

B teopuu yronoBHOro rnpasa OOJIBITUHCTBO aBTOPOB BhIIEJIsI-
I0T JIB€ OCHOBHBIE KOHLIEMIIMY BUHBI: OLIECHOYHYIO U TICUXOJIOTH-
yeckywo.! OTiesbHble UCCIeAOBaTeIM B KAUeCTBE OTHOW U3 OC-

o, Hanpumep: Kypc coetckoro yronossoro mpaea. Yacts obmast. T. 1. JI., 1968.
C. 406-407; Cosetckoe yronoBHoe npaBo. Oomas yacts: YueOnuk / ITon pen. I'. A.
Kpurepa u gp. M., 1988. C. 124; YronoHoe npaBo. O6mmas 9acts: Yue6nuk / ITox
pen. H. @. Kysnenosoii u ap. M., 1993. C. 155; Hazapernxo I'. B. Pycckoe yroinosHoe



HOBHBIX KOHIIETILIMI BUHBI, IOMUMO Ha3BaHHBIX BbIILIE, paccMart-
PUBAIOT TaKXke TEOPUIO OMACHOTO cocTostHUA. > [Ipu 3TOM euH-
CTBA MHEHUM B TOM, YTO MOHUMATh MO TOM WJIM MHOW KOHIIETI-
LIUEU BUHBI, HET.

Teopusa onacHoro cocrossHus Tpakryerca B. B. JlyHeeBbiM
KaK «OCHOBA MPOTHBOIPABHOTO MPEBEHTHUBHOTO HAKA3aHUsD». >
dakTryecKyo 6a3y TEOpUH ONACHOTO COCTOSIHUSI COCTABJISIET Ha-
JieJieHue JIMYHOCTU TMPEeCTYNMHUKA OOIIECTBEHHON OMacHOCTHIO.
OnHako TpyaHO ce0e TPEeICTaBUTh YTBEpKAEHHE YYEHBIX U
MPAaKTUKOB O TOM, YTO €CJM JIULO UMEET HEIOTAlllEHHYI0 W
HECHSATYIO CYJIUMOCTh, TO OHO, Oe3YCJIOBHO, BAHOBHO B COBEp-
IIIEHHOM UM JlesiHuu. Bmecte ¢ Tem He cieayeT 3a0biBaTh U TOT
(paxT, 4YTO paznIMYHBIE ACTIEKTH XapAKTEPUCTUKH JIMYHOCTU TTpe-
CTYITHMKA MOTYT BJIMSITh Ha CTENEHb €r0 BHHBI B COBEpIICH-
HOM mpecTyrieHud. OTpUIlaHue 3TOro MO3BOJMIO OBl MOCTa-
BUTh 3HAK PABEHCTBA MEX]y NPECTYITHUKOM, BIEPBbIE COBEP-
HIMBILIMM, HAl[PUMeEp, KPaxKy, U JIULIOM, TPO(PECCUOHATIBHO MPO-
MBILUTSIONM XAIIEHUSIMMU.

[TpeacTaBieHust OPUCTOB 0O OLIEHOYHOW KOHIICTIIIMU BHHBI
MO’HO pa3/Ie/IuTh Ha JBE IPyMIibl. B nepBoM ciyyae olieHOYHast
Teopusi BUHBI TPAKTYETCS KaK OIEHKA CYJJOM BceX OObEKTUBHBIX

nipaBo. O6mias yacth: Kype nekuuit. M., 2000. C. 85.

2 Cwm., Haripumep: Jlynees B. B. CyobektuBHoe BMeHenue. M., 2000. C. 10-12; Hep-
cecsin B. A. OTBETCTBEHHOCTH 3a HeocTopoxkHbIe mpectymienus. CII6., 2002. C. 10.

3 Jlynees B. B. Yxaz. cou. C. 11.



U CyOBEKTUBHBIX OOCTOSITEIIbCTB, CBSI3AHHBIX C IMPECTYIUIEHUEM. *
Bo BTOpOM — 110/1 BUHOI TOHUMAETCSI MOPAJIbHO-TIOIUTHYECKAS
OlIeHKA JICHCTBUIA MIPECTYITHUKA C TOYKHU 3PEHUs KJIACCOBBIX IM0-
3ULMIA.S MbIcii 00 OIEHOYHOM KOHIENIMH BUHBI MOKHO Haii-
™ B Tpyaax A. f. Bemmmnckoro,® b. C. Manbkosckoro,’” B. C.
YreBckoro® u apyrux ydyensix. Cieayer OTMETHTh, YTO YKa3aH-
Hble CTOPOHHUKHU OLIEHOYHOW KOHIIETIIIMY BUHBI PACCMaTpUBAIIN
€€ Kak pa3 ¢ KJIACCOBBIX MO3UIIVH, yTBEPXK/as, YTO BUHA UMEET
MECTO TOJILKO TOTJIa, KOTJIa IOBE/ICHUE JIIA 3aCTyKHUBAET OCYXK-
JIeHUsI C TOUKU 3PEHUSI COMATMCTUIECKOTO 3aKOHa.

[To3ke CTOPOHHWKU TICUXOJOTMUECKON KOHIICTIIUK, KPUTHU-
Kys1 OLIEHOYHYIO TEOPUIO BUHBI, CTAJIM TIOHKUMAaTh ee 0oJiee MMPO-
KO — KaK MPUCYIIYI0 OypKya3HOMY 3aKOHOIATEIbCTBY TEOPHIO, B
COOTBETCTBUM C KOTOPOW BUHA PACCMATPUBAETCS HE KaK peasib-
HO CYIIECTBYIOIee MCUXUYECKOe OTHOIICHUE JIUIA K COBEpIIa-
€MOMY MM OOILECTBEHHO OMAaCHOMY JESTHHIO, a KaK OIIEHKa Cy-
JIOM BCEH COBOKYITHOCTH OOBEKTHBHBIX M CYyOBEKTHUBHBIX 0OCTO-

4 Cwm., Hanpumep: CoBeTckoe yrojoBHoe npaBo. Ob1as yacTb: Yueonuk / Iof pen.
I'. A. Kpurepa u ap. M., 1988. C. 124; VronoBHoe npaBo. OO0mas 4actsb: YueOHUK
st By3oB / Tlox pen. U. 5. Kozauyenko, 3. A. Hesnamosoit. M., 1997. C. 183.

SCwm., Hanpumep: Kypc coerckoro yronosroro npasa. Yacts oomast. T. 1. J1., 1968.
C. 406—407; YronosHoe npaBo. O6mias yacts: YueOnuk / ITog pen. H. ®. Kysnerosoii
u 1p. M., 1993. C. 155; Hazapenko I'. B. Yka3. cou. C. 85.

6 Bonuuncruii A. 4. Teopust cyneOHbIX 10Ka3aTeIbCTB B COBETCKOM IpaBe. M., 1946.
" Manvroscruii B. C. IIpo6nema OTBETCTBEHHOCTH B YTOJIOBHOM Ipase. M., 1949.
8 Vimescruii b. C. Buna B coBeTckoM yrojoBHoM npase. M., 1950.

® Manwvroscruii B. C. Yxas. cou. C. 115.



SITEJILCTB, CBSI3aHHBIX C MPeCcTyIuieHueMm. !

Vuensle, MpuaepKUBAOIINECS IICUXOTOTHYECKON KOHLIETIITUH
BUHBI, KOTOPAsI SIBJISIETCSI TOCTIOACTBYIOIIEH B COBDEMEHHOM OTe-
YEeCTBEHHOM YTOJIOBHOM ITpaBe, TaKkKe He eIMHbI B CBOUX TOIXO-
Jax K OIpeesIeHUIO ee MOHSITHUS.

Tak, A. B. HaymMoB noHuMaer BMHY Kak IICMXWYECKOE OTHO-
IIEHNE JIUIIA K COBEPIIIEHHOMY UM OOIIIECTBEHHO OMAacHOMY Jie-
SIHUIO U €ro TOCJIE/ICTBUSM B (popMe yMBIC/IA UM HEOCTOPOXK-
HocTu.!! ABTOpBI yueOHMKa o OO11el YacTy yroJoBHOTO MpaBa
MOHMMAIOT IO/l BUHOH 3arpenieHHOe YTOJIOBHBIM 3aKOHOM TICH-
XH4YecKoe, B (hopMe YMBIC/IA UM HEOCTOPOKHOCTH, OTHOIIICHUE
JIMIIA K COBEPIIAEMOMY MM OOIIIECTBEHHO OMAaCHOMY JESTHUIO U
ero nocyieacrsuaM. 2 Kak ricnxmyeckoe OTHOIIEHUE JIMIA K CO-
BEPIIIAEMOMY UM OOIIECTBEHHO OMACHOMY JIESTHHIO, TIPELyCMOT-
PEHHOMY YTOJIOBHBIM 3aKOHOM, ¥ €r0 TIOCJIEICTBHSIM OTpe/erIs-
10T BUHY aBTOPHI O0JIee COBPEMEHHOT0 Y4YeOHHKA 110 YTOJIOBHOMY
npasy.!’B. B. JlyHeeB onpezensieT BUHY Kak IICUXUYECKOe OTHO-
IIEHKE JUIA K COBEPIIAEMOMY UM OOIIIECTBEHHO OTMIACHOMY JIesi-
HMIO, €r0 OOIIIECTBEHHO OIMACHBIM MOC/IE/ICTBUSIM U IPYTUM 0pH-

0 ¢, Hanpumep: CoBeTckoe yronoHoe rpaso. O6mias yactb: YueOHuk / Ilox pen.
I'. A. Kpurepa u np. M., 1988. C. 124.

= Haymos A. B. Poccuiickoe yronoBHoe mpaBo. O6mas dactb: Kypce neknmii. M.,
2000. C. 223.

12 Coserckoe yrojioBHoe npaBo. O6miast yacts: YueOuuk / Iox pen. I'. A. Kpurepa
u 1p. M., 1988. C. 125.

13 Yronoeroe nipaBo Poccuiickoit ®eneparnmu. Obmmas yacts: Yueonuk / Ion pen.
b. B. 3npaBomeiciioBa. M., 2000. C. 157.



JMYECKU 3HAYUMBIM 0OCTOSITETLCTBAM COBEPILICHUS TTPECTYyILIe-
HUs.

Bornee cnoxHoe onpenenenye BUHbI AaeT B. A. AkyiivH: BUHa
€CTh IICUXUYECKOE OTHOILIEHUE JIUIA K COBEPILIAeMOMY MM 0O0111e-
CTBEHHO ONACHOMY U YTOJIOBHO-TIPOTUBOIIPABHOMY AESIHUIO, BbI-
PaXEHHOE B OIPEETICHHBIX 3aKOHOM (POPMaX, PACKPBIBAIOIIMX
CBSI3b MHTEJUIEKTYaJIbHbBIX, BOJIEBBIX U YYBCTBEHHBIX MPOLIECCOB
NICUXUKHU JIMLIA C IeTHUEM U SIBJISIOIIMXCSA B CUILy 3TOIO OCHO-
BaHMEM )11 CyObEKTUBHOTO BMEHEHW 1, KBATM(PUKAIMH COIESH-
HOT'O U OTpeJieJIeHH s TTPeIesIoB YTOJIOBHOM OTBETCTBEHHOCTH. 1

W3 npuBeneHHBIX BHIIIE ONPEAEICHUN BUHBI MOXHO BbIE-
JIMUTh TPU MOMEHTA, UX OObEIMHSIONINX: NEPBbIA — BUHA Tpe[-
CTaBJIsieT COOOM TICUXWYECKOE OTHOIICHUE JIMIA K OMpeJiesieH-
HBIM OOBbEKTUBHBIM SIBJICHUSIM; BTOPOU — BUHA TIPE/ICTABIISIET CO-
OOl MCUXUYECKOE OTHOIIIEHUE JIUIA He TOJIBKO K COBEpIIAeMO-
My UM JIESHUIO, HO U K €r0 MOCJEICTBUAM; TPETUN — JIULIO CO-
3HaeT OOIIECTBEHHYIO OMACHOCTh COBEPINAEMOro UM JISSHUS U
€ro nocneAcTeui. Brimodenue B yCcTosaBuIyocs (popmysly BUHBI
WHBIX MPU3HAKOB JMOO SBJISETCS HEIOpa3yMEeHUEM (Harmpumep,
3anpeujeHHoe YrojJOBHbIM 3aKOHOM ICHMXUYECKOE OTHOILLIEHMHE),
MOCKOJIKY HU OJIMH 3aKOH HE MOXET 3allpeTUTh OTHOCUTHCS
OTpeJIeJICHHBIM O0Pa30M K SIBJICHUSIM PETbHOU IeWCTBUTEITHHO-
CTH, BKJIIOYAs CBOU JICUCTBUS U UX MOCJECTBUSA, JIMOO PACKPbI-

14ﬂyneee B. B. Yka3z. cou. C. 12.

15 Arxyuwun B. A. CyObeKTHBHOE BMEHEHHE U €rO 3HAUCHHE B YTOJIOBHOM ITpaBe.
TonbsarTu, 1988. C. 122.



BAET YaCTHBIE HIOAHCHI KOHKPETHOTO MIPECTyIUIeHUsl (Harpumep,
TICUXWYECKOE OTHOIIIEHHE K 0OCTOSITEIbCTBaM, UMEIOIIIUM I0pH-
JIMYeCKOe 3HaYeHUeE), 110 CYTH, SIBJISIOIMECS JIeMeHTaMu OoJiee
IIIMPOKOTO SIBJICHUSI — JIESHUSI, WM MTOJPOOHO OMUCHIBAET CYIII-
HOCTb IICUXUYECKOI'0 OTHOIIEHHS JIMIIA K IESTHUIO U €T0 MOCIEI-
CTBUSIM, UYTO, CKOPEE, UMEET 1IEHHOCTh /Jis HayKu, HO He IS
(popmasibHOTO M YEeTKOro MoaXoJa K U3JIOKEHUIO 3aKOHOIATE b-
HBIX (POPMYII.

[Ipexpae Bcero ciaeayer OTMETHTh, YTO CTOPOHHUKH TICHXO-
JIOTUYECKOTO TIOHMMAHUSI BUHBI OMPEAENISAIOT MOCTIETHION Kak
TICUXWUYECKOe OTHOIIIEHHUE JIUIIA K COBEPIIAEMOMY UM JESTHUIO U
€ro NocyieACTBUsAM. Mexay Tem, Kak MpaBWIbHO moaMedaeT B.
B. JlyneeB, oTeuecTBeHHas1 YTOJOBHO-IIPABOBAsA HAYKa, 3aKOHO-
JaTeJIbCTBO U CyneOHasl MpakThKa (DaKTUIeCKU He OTKAa3aJIvCh
OT OLIEHOYHBIX 3JIEMEHTOB BMHOBHOCTH.!® U Takoe MoIoKeHME
MIpeCTaBIsAeTCs aOCOMIOTHO CITPABE | TUBBIM.

Ha mporspkeHur 3HaYMTETbHOM YacTh COBETCKOTo Iepuoia
pa3BuTHsi Poccun B Teopur yrojaoBHOTO IMpaBa rocrofCTBOBaIa
TOYKA 3PEHUsI O TOM, UTO OIpe/ie/ieHNe BUHBI KaK OLIEHKU CYIOM
CTeTIeHW OCO3HAHUsI JIUIIOM XapakTepa M cofepKaHusI COBepIIia-
€MBIX UM JIEVICTBUI U X MOCJIEACTBUI TPUCYIIA UCKJIIOUUTETBHO
Oypxya3sHomy TipaBy. Takasi mo3uiusi Obiia BeIpaboTaHa Teope-
TUKaMU COBETCKOT'O YTOJIOBHOTO TIpaBa B XOJIe AJTUTEIbHOU UC-
Kyccuu, uMmeBIIer Mecto B 5S0-e rofpl mponuioro Beka. OCHOB-
HBIM apryMEHTOM CITy’)KUJIO TO, YTO, B OTJIMUME OT OypXKya3HBIX

léﬂyneee B. B. Yka3. cou. C. 12.



CYIIOB, COBETCKUI CY]l HE OLIEHUBAET CTENEHb BUHBI, & BBISICHSIET
ee peajbHOe CofIepKaHne, TAKMM 00pa3oM JIOCTUTast UCTHHBI 110
yrojoBHoMy jsienty. [TomoOHbIe TOaXoab! ObUTM TPaIUIIMOHHBI TSI
TOr0 BPEMEHU, KOIJJa COBETCKAs [IPaBOBasi CUCTEMA, «CTOSIBLIAS
Ha CTpaXke THTEPECOB KaK MOTEPIEBIINX, TaK U JIUILI, COBEPILIMB-
LIMX MPECTYIUIEHUE», IIPOTUBONOCTABIISIIACH TIPABOBBIM CHUCTE-
MaM KalATaJIMCTUYECKUX CTPaH, UCIOJb3YIOIIMX B KAYECTBE MH-
CTpyMEHTa «yrHEeTeHUs1 Hapoa» OObEKTUBHOE BMEHEHUE.

[lepeocmbicieHre B HACTOsIIIIEEe BPEMSI COBETCKUX LIEHHOCTEN
Y UHTerpanus Poccun B COBpEMEHHYIO CUCTEMY COCYILIECTBOBA-
HUSl HE3aBUCUMBIX IOCYIAPCTB C PA3JIMYHBIMU MOJTUTUYECKUMU
Y ITPAaBOBBIMU cUCTEMaMHU, (POPMaMU rOCYIapCTBEHHOI'O YCTPOM-
CTBa, Ka3aJI0Ch Obl, TOJKHBI ObUTH TIOCTYKUTh OCHOBOH JIJISI Tie-
pecMOoTpa YCTOSIBIIMXCS MO3ULIMA 110 TEM WJIM UHBIM IIPAaBOBBIM
BOIPOCAM, BKJIIOYAs MIOHATHE BUHBI B YTOJIOBHOM M JPYIMX OT-
paciisix npaBa. OgHako ¢ npuHsatueM HoBoro YK P® curyanus
C oIpeJiesieHUeM TOHSATUSI BUHBL U ee (popM He U3MEHWJIach 1
(pakTHUECKH, HE CUNTAsT HE3HAYMTEIIBHBIX YTOYHEHUH, OCTAJIACh
Ha ypoBHe nosioxenud YK PCOCP 1960 r.

Buna — nonsitue abctpakTHOE. DTOT TEPMUH CYILIECTBYET 1T
OTpakeHUs1 CYyObEKTUBHBIX IPOIIECCOB, IPOUCXOAUBIINX B CO-
3HAHUM JIMLIA B MOMEHT COBEPILICHUS UM IPECTYIIHBIX, a TAKKE
MHBIX JIIOOBIX AEUCTBUI, TEM WM UHBIM O0OPa30M HapyILLIAIOIIUX
YCTAHOBJIEHHBIE TpaBWIa TMOBEAEHUS, KaK yperyJaupoBaHHOIO,
TaK U HEyperyJarupoBaHHOr0 HopMaMu rpaBa. OAHAKO JaHHbIE
CYOBEKTHBHBIE TPOIIECCH HAMTPSMYIO He HAOMIOAAaeMBbl, MX HEllb-



351 U3MEPUTh KaKMMH-THO0 mprdopamu. Hu omuH 1opuct wim
TICUXOJIOT, 2 B OOJIBIIMHCTBE CTy4aeB M JIMIIO, TPUBJIEKaeMOe K
YTOJIOBHOM OTBETCTBEHHOCTH, HE MOTYT aOCOMIOTHO TOYHO pac-
KPBITh UX cofiepkaHue. BUHY Kak HEUTO CyObEKTUBHOE MOXK-
HO OITPEICNIUTh UCKJTIOUYUTEIIHHO MyTEM aHAJIN3a W OLIEHKU 00b-
EKTUBHBIX OOCTOSATENHCTB COBEPIIEHHOTO JIMIIOM ITPaBOHAPYIIIe-
Hus. [loaToMy IOCTHXKEHUE VICTUHBI TIPH MCCIIEOBAHUH CYOb-
eKTUBHBIX CBOICTB COBEPILICHHOTO JEWCTBUS SIBJISIETCS] OTHOCH-
TEJIbHBIM U 11eJITUKOM 3aBHCHT, C OTHOM CTOPOHBI, OT COBOKYITHO-
CTH OOBEKTUBHBIX (DAKTOB, COOPAHHBIX W B YCTAHOBJICHHOM TIO-
psiaKe 3a(pMKCMPOBAHHBIX B KAYECTBE JOKA3ATENIbCTB, M OT CAMO-
IO MPABONPUMEHHTEJIS, €r0 OIbITA, 3HAHUM, CYOBEKTUBHBIX OCO-
OEeHHOCTEeN — C IPYyroi.

Wcxonst U3 M3I0KEHHOTO, MOXKHO CIIeNaTh TOJIBKO OIUH BbI-
BOJI: BUHA, KaK, BIIPOYEM, 1 MHOKECTBO MHBIX SIBJICHUH, TEM HJIH
WHBIM 00pa30M OTPaKEHHBIX B YTOJIOBHOM 3aKOHO/IATENILCTBE, —
MOHATHE OIleHOYHOE. M OIleHKa BMHBI 3aBUCHUT OT JIMIA, TPE/-
CTaBJISIIONIETO MPABOCYME M yYaCTBYIOIIETO B OLIEHKE COOpaH-
HBIX 110 KOHKPETHOMY YTOJIOBHOMY /Iy JOKA3aTeIbCTB.

Takum 00pa3oM, BUHY MOJKHO OIPE/ICNTUTh KaK OIEHKY Tpa-
BOIIPUMEHHUTENIEM CYOBEKTUBHBIX OCOOCHHOCTEH COBEpINCHUS
NIPECTYIUICHHUS.

OcraeTcst OIHO — BHIWJICHHUTH TY YacTh CYOBEKTUBHOTO, KOTO-
past IMeeT 3Ha4YeHue Uil KBaTu(UKaIK MPEeCTyIUICHUS] U UH-
JMBUJIyaJIN3aIIMY YTOJIOBHOM OTBETCTBEHHOCTH JIUIIA, €r0 COBEP-
IIMBIIETO, ¥ KOTOpPasi MOAJIEKUT OLEHKE MPaBOIMPUMEHUTEIEM



JUISL TIOJTHOW peav3aliiy MPUHIIUIA CIIPaBeAJIMBOCTH, 3aKperl-
nenHoro B Koncrurynuu PO n VK P®.

Btopoe, uto oObeauHSET onpeneaeHus] BUHBI, (DOPMYIUPY-
€Mble CTOPOHHUKAMU TICUXOJIOIMYECKON KOHIIEMIIUU, — TO, YTO
JIMIIO OTpe/Ie/IEHHBIM 00pa30M OTHOCUTCS HE TOJIBKO K JESTHUIO,
HO U K ero nocyeactsusiM. [1pu 3Tom, Ucxos U3 3aKOHOIATE b-
HBIX (hOPMYJT BUHBI, OMTUCHIBAIOIINX €€ OTJeIbHbIE MPOSIBICHUS,
OTHOIIIEHUE JIMIIA K MOCIEACTBUSAM CBOETO JIESTHUST BbIPAKAETCS
KaK B MPEABUACHUU UM TOCIEACTBUIA COBEPIIAEMOTO JIesHUS,
TaK Y B TaK HA3bIBAEMOM «BOJIEBOM» OTHOIIIECHUH K STUM MOCTIE/I-
cTBUSAM. TpaMIIMOHHO TEOPETUKHU, TPUIEPKUBAIOIIUECS IICUXO-
JIOTMYECKOM KOHLIEMIIMU BUHBI, PACKPbIBasl €€ COfIePKaHUE, Bbl-
JeJISTIOT IBa MOMEHTA: MHTEJUIEKTYalbHBIN U BOsieBOM. [1pu aToM
WHTEJJICKTyaTbHBIN MOMEHT BKJTIOUAET B ceOsl CO3HAHUE BUHOB-
HBIM XapakTepa CBOUX NEWCTBUI U MpeABUIEHUE UM TIOCIHE/-
CTBUI CBOMX JIEWCTBUM, a BOJIEBOU — OMpeJe/IeHHbIE XapaKTe-
PUCTHKY BOJIEU3bSBJICHHS JIUIIA: JKeJJaHUe TOCIeICTBUM, CO3HA-
TeJIbHOE JO0MyIleHre, Oe3pa3IMyHOe OTHOIIEHNe K HUM, pacyer
Ha TpeJOTBpallleHNe MOCAEeICTBUI, YTO MPSAMO BBITEKAET U3 3a-
KOHOZJATEIbHOTO U3J10KeHUsI (DOPM BUHBI.

B T0 ke Bpems1 onpezesieHre BUHbI B yTOJIOBHOM IPaBe JOJIK-
HO COOTBETCTBOBATh MCUXOJIOTUYECKOMY IMOHUMAHUIO BOJIEBOTO
noBeieHus1 yesoBeka. C 3Toil TOYKU 3peHus BbieneHue B (hop-
MaXxX BHHBI TaK Ha3bIBAEMbIX «HHTEJJIEKTYaJIbHOTO» M «BOJIEBO-
ro» MOMEHTOB SIBJISIETCSI UCKYCCTBEHHBIM. Bojis M co3HaHMe B
MOBEJICHUECKOM aKTe HEepa3[e/IMMbl U BBITEKAIOT OAHO U3 APY-



roro. He mMoxeT ObITh Takoro, 4roObl CyOBEKT COBEpIIal BO-
JIEBBIE JIEMCTBUSI HEOCO3HAHHO, TaK KaK OCHOBHOM XapaKTEpH-
CTUKOM TIOCJIETHUX SIBJISIETCS] OCO3HAHUE JIUIIOM TIPECiIeyeMOi
LIeJI1 1 BO3MOXKHOCTH KOHTPOJIS 32 XOAOM Pa3BOPAUYMBAIOIINX-
Cs1 BHEIIHUX M BHYTPeHHUX npouieccoB. Co3HaHME MpecTaBIs-
eT coOoil BeICITYIO (DYHKIIMIO MO3Ta, 3aKJII0YaBIIyIOCs B 0000-
IIIEHHOM W TIeJIeHAITPaBIEHHOM OTpPaKeHUH JISHCTBUTEIHOCTH,
B [IPE/IBAPUTEILHOM MbICIEHHOM MIOCTPOEHUH IEHCTBUM U pel-
BUJICHUU UX PE3YJIbTATOB, B PEryJIMPOBAHUM M CAMOKOHTPOJIE
NOBEJIeHUsI YeoBeka. Bomst o0o3HayaeT, mpexkae BCero, BO3-
MOKHOCTh CBOOOJHOTO BHIOOpA MpH KOH(IIUKTE XKeJIaHUH, CIIo-
COOHOCTb B CAMOAETEPMUHALIMM U CAMOPETY/ISALMU YeJIOBEKOM
CBOEH JesTeNbHOCTH. TakuM 00pa3oM, KelaHue, CO3HATEIbHOEe
JonyIieHre Moo Oe3pa3MyHOe OTHOIICHUE K TOCIIEeICTBUSM
NIPY YMBIIIUIEHHOW (DOpMe BHHBI M JIETKOMBICTIEHHBIN pacueT Ha
Ipe/IoTBpAILEHHe MOCIeICTBUI CBOMX JEUCTBUA, JIMOO TO, UTO
JIMIIO TIPY HETIPEeBUICHUH MOCIEICTBHUIA IOJKHO ObLIIO M MOIJIO
WX TPEIBUIETb, JUIIIb OMPEICICHHBIM 00pPa30M XapaKTepH3YIOT
NIPOU3BOJIBHOCTD PETY/ISAIMYA aKTMBHOCTU YeJIOBeKa, HO He CO-
JepkaHue ero Boji. Bosisi B JaHHOM city4ae nposiBIsSIETCS B TOM,
YTO YEJIOBEK OCO3HAHHO COBEPINAET OINpe/ie/IeHHbIe IEHCTBHS 1
NIPE/IBUIUT BO3MOKHBIE TIOCTIEICTBUSI CBOMX JICHCTBUM.

C n1pyroil CTOpOHBI, BbIJIEIEHUE B BUHE MHTEIUIEKTYaIbHOTO
¥ BOJIEBOT'O MOMEHTOB HE MPOCIIEKUBAETCS B 3aKOHOAATETbHOM
onpenenenuu ee popMm. Eciu uznoxenue B ct. 25 VK PO ywmbiin-
JIEHHOU (pOPMBI BUHBI TTO3BOJISIET YETKO BBIIETUTH MHTEIIEKTY-



QJIBHBIA M BOJIEBOM MOMEHTHI YMBIC/IA, TO B 3aKOHOZATEIbHOM
OIpeJeIEHUH MPECTYITHOTO JIETKOMBICIIUS YaCTUYHO OTCYTCTBY-
€T MHTEJUIEKTYaJIbHbIi MOMEHT, IIOCKOJIbKY HUUYEro He TOBOPUT-
Cs1 O CO3HAHUU JIMLIOM Xapakrepa cBoux Jevicteuid. ITpu onuca-
HUY HEOPEXHOCTU 3aKOHOJATENb MOJHOCTHI0 UTHOPUPYET BOJIE-
BOW MOMEHT, TaKk Kak (popmyiia «JOJkeH ObLT U MOT TIPeIBH-
JeThb», OE3yCJIOBHO, OTHOCHUTCSI K MHTEIUIEKTYaJJbHOMY MOMEH-
Ty. DTO MO3BOJIAET CAENATh BbIBOJ, YTO CXEMA, B KOTOPOU IpH-
CYTCTBYIOT MHTEJIJIEKTYaJIbHBIM M BOJIEBOM MOMEHTHI BUHBI, HE
BOCIIPUHSATA 3aKOHOJATENIEM U HE MCHOJIb3YeTCsl MpU NTPUMEHe-
HUM YTOJIOBHOTO 3aKoHa. [IpoTHBOMONIOKHBIE MHEHUS O JIaH-
HOIl IpoGyieMe MOXXHO OOHApyXUTh M B HayuHbIX Tpyaax. On-
HU aBTOpbI MOJIAral0T, YTO IPHU IMPECTYITHOM JIETKOMBICIMUA U
NPECTYMHON HEeOPEeXHOCTH JIMIIO HE OCO3HAET OOIIECTBEHHYIO
OIAaCHOCTh CBOMX JIeHcTBUI (Oe3eicTBuA),!” mpyryue — CYMTAIoT,
YTO OCO3HAHHE OOIIECTBEHHON OMACHOCTH MMEET MECTO TOJb-
KO TpY MPECTYNHOM JIETKOMBICIIUM, '8 TPeTb — BBICKa3bIBAIOT

17 Cwm., Hanipumep: Yyuaes A. M. Be3onacHOCTb eJIe3HOIOPOKHOTO, BOJAHOTO 1 BO3-
nyuHoro tpaHcrnopra. Caparos, 1988. C. 78; Tpyxun A. M. VIHTennekTyalibHble Kpu-
TepUM pasrpaHuyeHus (popM BUHBI B COBETCKOM YIrojoBHOM Ipase // BectHuk Mock.
yH-Ta. Cep. «IIpaBo». 1976. Ne 1. C. 78; Jazeaw I1. C., Komos [. I1. CyopexTrBHAs
CTOpOHA NPECTYIUIEHUs U ee ycTaHoBlieHue. Boponex, 1974. C. 64; Vepexeauoze M.
I'. TIpobnema HEOCTOPOKHOH BHHBI B YTOJTOBHOM IpaBe. Tommmcy, 1976. C. 65-68.

18 Cwm., Haripumep: Papoz A. H. KBannpukanus npecTymieHud mo cyobeKTHBHBIM
npusHakam. CII6., 2003. C. 112-113; I'punbepe M. C. IlpectynHOe HeBekecTBO //
IMpaBosenenue. 1989. Ne 5. C. 77; Hepcecsn B. A. HexoTopsie mpoGieMsl HEOCTOPOIK-
Ho popmbl BuHBL // CoB. roc-Bo 1 npaBo. 1989. Ne 3. C. 111; Ymesckuii b. C. Yka3.
cou. C. 271.



MHEHHe, 4TO JIMIIO CO3HAeT OOIIECTBEHHYIO OMAaCHOCTh COBEp-
MIAeMBIX AEHCTBHUI KaK MY MPECTYITHOM JIETKOMBICTIMH, TaK W
Ipy IPECTynHOW HeOpexkHOocTU!®. D10 elle pa3 MOATBEpKIA-
€T HEeYJaYHOCTb 3aKOHOJIATENTbHBIX (hOPMYJIMPOBOK YMBbIC/IA U
HEOCTOPOKHOCTH.

Ycranopnenue (hopMbl BUHBI Ha TIPAKTUKE OCIOXKHSETCS Ha-
JIMYKMEM B YTOJIOBHOM 3aKOHOJATEIbCTBE MaTepHaIbHBIX U pop-
MaJIbHBIX COCTABOB MPECTYIUICHUH, XOTsI TaKoe JieJieHhe, Kak OT-
MEUaloT HEKOTOpbIe yUeHble, HeOecCropHO 2.

[Non mpecTyruieHreM ¢ MaTepUaIbHBIM COCTAaBOM TTOHUMAeT-
csl IesTHUe, TIPY ONKMCaHUHM KOTOporo B crathbe YK ykazaHbl He
TOJILKO TIPU3HAKHM JICUCTBU S MK OE3eHCTBHS, HO Y €r0 MaTepu-
aJIbHBIE TIOCJICAICTBUSI, IPU HACTYIUICHUN KOTOPBIX JaHHOE Tpe-
CTYIUUICHHE CUMTAETCS] OKOHYEHHbIM. K (hopMasibHBIM cocTaBam
NPECTYIUICHUSI OTHOCATCS JeSTHUSI, KOTOPbIe IPU3HAIOTCS] OKOH-
YEeHHBIMU BHE 3aBUCMOCTH OT HACTYIUICHUsI KaKUX-JIMOO Mate-
pUaTbHBIX TocnencTBrui. OIHAKO TIPY COBEPIICHUH TPECTYILIe-

Y Munvkoscruii I'. M., Iemenun B. 5. O NOHATAN BUHBL 1 npodJieMax ee JIOKa3bl-
Banus // Toc-Bo u npaBo. 1992. Ne 5. C. 58; Jlynees B. B. Yka3. cou. C. 48; Boakog
b. C. lerepmunucriyeckas pupoga npecryndoro noseaenus. Kasans, 1975. C. 39,
61; Keawwuc B. E., Maxmyoog I1I. /]. OTBETCTBEHHOCTb 32 HEOCTOPOXKHOCTb. JlylaH-
6e, 1975. C. 18-19; Kepumos /. A. Ilcuxonorust u npaso // T'oc-Bo u mpaso. 1992.
Ne 12. C. 15.

20 Cwm., Hanipumep: Tpaiinun A. H. OOliee ydeHre O cocTaBe mpecTyrieHus. M.,
1957; Ky3neyosa H. ®. 3HaueHue NpecTynHbIX nociaeactsuil. M., 1958; Ipoxopos
B. J. Tlpecrymnienue u otBetcTBeHHOCTD. J1., 1984; Kypc yronosHoro mpasa. Obmas
qactb. T. 1: Yuenne o npecrymiennu. YueOnuk pis By3os / Ilog pen. H. ®. Kyszne-
nosoi, . M. TaxkoBoii. M., 1999.



HUsA C (pOpMaIbHBIM COCTaBOM BpeJT OOIECTBEHHBIM OTHOIICHH-
SIM TaKkKe MIPUUUHSETCS], B TO %€ BpeMsl IPUYUHEHHbIN Bpel He
HOCUT MaTepUasIbHOIO XapakTepa.

Kak BbISICHUTD, Ke1ajlo JIMIIO WK JIOMYCKaJIO HACTYIUJICHUE
TIOCJIEZICTBUSI CBOETO JICHCTBUS (Oe30eUCTBUS), JIMOO PACCUMTHI-
BAJIO HA UX MPEAOTBPAIIEHUE [TPU COBEPIIIEHUU MTPECTYILICHUS C
(pbopManTbHBIM COCTaBOM, €CJIU 1151 IPU3HAHKS €r0 BUHOBHBIM,
MPECTYIUICHUS] — OKOHYEHHbIM, HACTYIUJIGHUS TUX MOCEICTBUI
B (pbopMasIbHBIX CcOCTaBax He TpeOyeTcsl U BO3MOKHBIE TIOCIIE/-
CTBUSI HE BXOJAT B MpeAMeT JokasbiBaHusi? Hampumep, npen-
CTaBJISIETCS, YTO COBEPIIEHUE TOCYJApPCTBEHHON W3MEHBI BO3-
MOKHO KaK C TIPsIMBbIM, TaK U C KOCBEHHBIM YMbICJIOM. B oiHOM
clly4ae JIMIO MPSMO KeJIajio MPUYMHUTE YIepO TOCyIapCTBEH-
HOU Oe3oracHocTr Poccru, BO BTOPOM — OTHOCHIIOCH K STUM
MOCTIEACTBUSIM Oe3pa3InyHO, UHTEPECYSACh UCKTIOUUTENILHO pa3-
MEpOM MaTepuabHOro BO3HarpaxjaeHusi. OJHaKO B MPAKTUKE
MPUMEHEHHS YTOJIOBHOTO 3aKOHA OrPAaHUYMBAIOTCSI KOHCTATALIM-
el TOro, Y4TO MPECTYIMHUK COBEPIIA JACHCTBUSI YMBIITUIECHHO 0e3
orpe/ieieHusi KOHKPETHOTO BU/Ia YMBIC/IA, TaK KaK HEsCHO, Ha-
CTYIUJICHUS] KAKUX UMEHHO MOC/IEICTBUI CBOMX NEHUCTBUM JOIK-
HO eJaTh (IOMyCKaTh, 0e3pa3InIHO OTHOCUTHCS ) JTUIIO. Mex 1y
TeM KOHKPETHBIN BUJ] yMBIITUICHHOW BUHBI, O€3yCIIOBHO, JIOJIKEH
BJIMATH HA pa3Mep HaA3HAYaeMOro HaKa3aHUsl.

B Teopun yrojaoBHOro rpaBa CyIiecTBYeT LIeJIbli CIIEKTP MHe-
HU O cofiepKaHUM CYOBEKTUBHOM CTOPOHBI (DOPMAJIBHBIX COCTa-
BOB MPECTYIUIEHUI ¥ BO3MOKHOCTH UX COBEpIIIEHUsI C HEOCTO-



pOXxHOM (popMOil BUHBL?' B OONBITMHCTBE ClTy4aeB aBTOPhI MO-
Horpacuii, yueOHNKOB M0 OCOOEHHOW YacTH YroJIOBHOTO Tpa-
Ba U KoMMeHTapueB K YK P® cuuraior, 4ro npecryruieHus ¢
(popmasibHBIMU COCTaBaMHU MOTYT COBEPILIATHCS UCKJIIOUUTEIBHO
C IIPSIMBIM YMBICJIOM, U MPEAJIaraloT pyKOBOJICTBOBATbCS CIIELY-
1o1er (popMyJsIoM ONpeAesIeHUsI BUHBI: JIMIIO CO3HABAJIO, YTO CO-
BEpILIAET OMpe/ie/IieHHbIE EHCTBUS, U KeJIaio UX COBEPIIUTD. >
Takue pexoMeHAalMU SIBJISIOTCS HEMpUeMJIeMbIMU, Oojiee To-
0, HECOOTBETCTBYIOIIMMHU MOJIOKEHUSIM YTOJIOBHOTO 3aKOHA, TaK
Kak JKeJaHue JUOO AOMyIIeHNe B YMBIIUIEHHOW (popMe BUHBI
3aKOHOZIATEJIb OTHOCUT MCKJIIOUUTEBHO K IOCIECTBUSAM, A HE
K CaMMM JIEUCTBUAM. DTOT (PAKT MNOIAUYEPKUBAIU U IPYTHUE yue-
Hble.?? [109TOMy BBICKa3bIBAaHKE O TOM, UTO BCE MPECTYIUICHUSI C

2o, Harpumep: Hukugpopos b. C. CyObeKTUBHASI CTOpPOHA B (POPMaJIbHBIX Ipe-
cryruienusix // CoB. roc-Bo u mpaBo. 1971. Ne 3; Tpogpumos H. H. K ipobrieme HeocTo-
POKHOM BHHBI B (DOPMaIbHBIX cOCTaBax nmpectymieHui // [Tpo6nemsl a¢ppekTuBHOCTH
HOBBIIEHUS 60pBOBI ¢ pecTynHOCThI0. VIpKyTCK, 1983; JlyHees B. B. CyObeKTHBHOE
Bmenenue. M., 2000. C. 41; Ymesckuii b. C. Yka3. cou. C. 237-239; Trxauenxo B.
Buna: nonsitue, Buasl // Teise-IIpaBo. Bumbnioc, 1989. T. 22. C. 26.

2Cm, Hanpumep: KommeHnTtapmii k YronoBHomy konekcy Poccuiickoit ®eneparyu.
2-e u3A., usM. u gor. / [ox pen. FO. U. Ckyparosa, B. M. Jle6enesa. M., 1997; Kom-
MEHTapuii Kk YronosHoMy kofekcy Poccuiickoit ®enepauun / OtB. pen. A. B. Haymos.
M., 1996; YronosHoe npaBo. OcobenHas dactb: YueOnuk / Ilox pen. B. H. Kynpsis-
nesa, A. B. Haymosa. M., 2001; YronosHoe nipaBo Poccun. OcoOGeHHas JacTb: Y4eo-
Huk / OtB. pen. b. B. 3npaBomsl-ciioB. M., 1996; YronosHoe npaBo Poccuiickoit ®e-
nepaiun. OcobenHast vacth: Yueonuk / Iox pea. I'. H. Bopsenkosa, B. C. Komric-
capoBa. M., 1997; YronoeHoe npaBo. OcobeHHas yacTh: YueOnuk / Ilox pen. A. U.
Papora. M., 1998; Jlynees B. B. CyobextuBHOEe BMeHeHue. M., 2000. C. 39.

2 .
3 CwMm., Hanipumep: Heanoe H. Ymbicen B yroioBaoM npase Poccun // Poccuiickas



(popmasIbHBIMU COCTAaBaMU COBEPLIAIOTCS C MPSMbBIM YMBICJIOM,
HE COOTBETCTBYET JIENCTBUTEILHOCTH.

Kpowme Toro, Takoi moaxos K onpeaeaeHuio BUHbI B IPECTyI-
JIEHUsIX ¢ (pOpMaJIbHBIMU COCTaBaMM BBI3bIBAET HEIOYMEHME U
0 JPYrou MpUYMHE — TICUXUYECKH 3I0POBBI YEJIOBEK, COBEP-
11asi BOJIEBbIE JIEMICTBUSI, BCETAA KEIaeT UX COBEPIIUTD, a €ClIU
JIMIIO HE *keJlaeT UX COBEPIIeHHs], HO BCe-TaKU COBEPIIAET, 3TO,
CKOpee, CBUJIETEJILCTBYET O €r0 MICUXUUYECKOW HEMTOJTHOLIEHHOCTH
Y TIOJIHOW HEBMEHIEMOCTH.

Tak:ke MOXHO MMOCTaBUTh MO/ COMHEHUE BBIBOJI O HEBO3MOXK-
HOCTH COBEPLIEHUS MPECTYIUIEHUH C (pOpMaJIbHBIMU COCTaBaMu
¢ HeocTopokHOM (hopmoit BUHBI. CyneOHO-CIeICTBeHHAs MPaK-
THKa CBHUJETENLCTBYET 00 oOpaTHoM. Hampumep, coctaBsl mipe-
CTYIUICHUM, IpeycMoTpeHHble U. 1 cT. 217, 4. 5 c1. 228 VK PO,
OOJIBIIIMHCTBO IOPUCTOB OTHOCST K (POPMAIILHBIM, B TO e BpeMs
JOITyCKasl COBEpILIEHUE JAHHBIX MTPECTYIJIEHUI C HEOCTOPOKHOU
opmotii BUHBL?*

[MonbITKa pasperieHus MPoOIeMbl onpeeieHus: (hOpMbl BU-
HBl U €€ KOHKPETHOTO BUIa B (hOPMaJIbHBIX COCTaBaxX IMPECTYII-
nenuil Oputa npennpuHaTa B YK P® 1996 r. B noustue ympii-
JICHHOUW BHHBI, IOMUMO OCO3HaHUsl JIMIIOM XapaKTepa CBOEro
nerictBust (Oe3/IefCTBUSI) U TPEIBUACHUS TOCIIEJCTBUNA 3TOTO
nericTBUst (Oe31efCTBYA), BKIIIOYACTCS TaKKe Mpe/IBUICHUE JIU-

foctius. 1995. Ne 12.

#em., HaIpHuMep, COOTBETCTBYIOIIIE Pa3/eibl IPUBEICHHBIX B CHOCKAX HACTOSIICH
paboTel koMMeHTapreB K YK PP 1 yue6HIKOB 110 OcoOeHHOI 9acTH YTOJIOBHOTO IIpa-
Ba.



IIOM Hen30€KHOCTH WA BO3MOXHOCTH HACTYIUJIGHUSI JAHHBIX
nocneacreun. Ilpeacrasinsercsa, 4ro Takas (popmynIupoBKa, 1o
CYTH, HE Jiajla HUYero HOBOrO MO CPABHEHUIO C MPEXHUM yro-
JIOBHBIM 3aKOHOM. IIpu npuBieueHnn mna K yroJIoBHOM OTBET-
CTBEHHOCTH 3a COBEpIIIEHUE MIPECTYIUIEHUs C (POPMAIIbHBIM CO-
CTaBOM TO-TIPEKHEMY HEOOXOIMMO YCTaHABJIMBATh, JKEJaJlo JId
OHO, WX TOJILKO JOMYCKaJIO, OO0 O6e3pa3ImyHO OTHOCHIIOCH K
MIOCJIE/ICTBUSIM CBOETO JIelcTBUSA (Oe31eiCTBuS).

TpeTuii MOMEHT, OOIIUI JIJIsT BCEX TOHSTUNA BUHBI, PACKPhI-
BAaE€MbIX CTOPOHHUKAMU TCHUXOJOTMYECKON KOHIIETIIINH, 3aKJII0-
YaeTcsi B TOM, YTO JIMIIO OMPeJIe/IeHHBIM 00pa30M OTHOCUTCS HE
MIPOCTO K JIESHUI0, KOTOPOE OHO COBEPUIAET, U €r0 MOCJEICTBU-
sIM, a K OOIIECTBEHHO OIMACHOMY [IESIHUIO U €ro OOIIEeCTBEHHO
OTACHBIM MOCJIE/ICTBUSIM, T. €. CO3HAET, KaK YKa3aHO B COOTBET-
cTBytonMx crathsax YK P®, obiiecTBeHHYI0 OMacHOCTh COBEP-
IAEMOT0 UM JIelicTBUS (O€31eWCTBUS) U TPEBUIUT OOIIECTBEH-
HO OITACHBIE TOCJIE/ICTBUSA CBOMX NEWCTBUM.

TpaIUIIMOHHO B TEOpPUM YTOJIOBHOTO IpaBa OOIIECTBEHHO
OTACHBIM JIESTHUEM MPU3HAETCS JEUCTBUE UM Oe37eiiCTBIE, TI0-
csiraioliee Ha OXpaHsieMble YTOJIOBHBIM 3aKOHOM OOIIIECTBEHHbIE
OTHOILLIEHU 1, TPUUUHSIOIIEE UM BPEJl UM CTaBsIIEe X B Orac-
HOCTb MPUYMHEHUs Takoro Bpesaa.? Orcioma ciemyer, 4to ec-

5w, Haripumep: Kysreyosa H. @. TlpecryruieHue u npectynHocTs. M., 1969; Pe-
¢henog I1. A. MexaHu3M yroJOBHO-IPABOBOM OXpaHbl (OCHOBHbIE METONOJOTMUECKUE
npobnemsl). M., 1992; Kosanaes M. H. TIoHsTHE IPECTYIIEHUS] B COBETCKOM yTrOJIOB-
HOM TipaBe. CBepmioBck, 1987; Jlsnynoe I0. M. OOIecTBeHHas] OACHOCTh JEsTHIS
KaK YHMBEpCaJlbHasi KaTeropusi COBETCKOro yrojoBHoro npasa. M., 1989; Maxomxun



JIY OTIpeIeSICHHBIN BUJ] OOITIECTBEHHBIX OTHOIIEHUI He B3SIT MO/
OXpaHy YTrOJIOBHBIM 3aKOHOM, TO KaKyio Obl IIEHHOCTh JIAHHbIC
0OIIIeCTBEHHbIE OTHOIICHUSI HU TTPEACTABIISIM, B CJTydae MX Ha-
pyllIeHUs] AEUCTBUS JIMIA HE MOTYT OBbITh IIPU3HAHBI OOIIECTBEH-
HO ornacHbIMH. TakuM 0Opa3oM, MPU3HAK OOIIECTBEHHOM Orac-
HOCTH TIPHUCYI He BCEM AESIHUSIM, OObEKTUBHO TTPUIMHSIIONIAM
Bpe]] 00IIECTBEHHBIM UHTEPEcaM, a TOJIbKO TeM, KOTOpBIE 3arpe-
IIEHBI YTOJIOBHBIM 3aKOHOM I10J] YIpo30i HakazaHus. [loatomy,
KaK OTMEUaioT HEKOTOPBIE UCCIIEI0BATEIHN, OOIIECTBEHHASI OTIac-
HOCTb JIeSTHUSI HAIIPSIMYIO 3aBUCHT OT BOJIM 3aKOHOJATENIsl, KO-
TOPBIN MPU3HAET JIesTHUE OOIIECTBEHHO OMACHBIM U YCTAHABJIM-
BAeT 3a HEero yroJloBHYI0 OTBETCTBEHHOCTh, OTOOpakas 0Obek-
TUBHO CYIIECTBYIOIIYIO IEMCTBUTENLHOCTD.2® Takoe yTBepikie-
HHE BO MHOTOM CIPaBEJIJIMBO, YYUTHIBAsE MHOTOUKCIIEHHBIE TTPH-
MEpBI JIEKPUMHUHAIM3AIUYA U KPUMUHAIA3AIUY OTIETbHBIX JICH-
CTBUI, MPOU3OILIEIINUX B MMOCIEJHUE TOJIBI.

BxiioueHne B TIOHATHE BUHBI OCO3HAHUS OOIIECTBEHHOW
OIACHOCTU CBOMIX JIeWCTBHUI (Oe3eiCTBYsI) B OOJIbIIEH CTEIEeH!
00BEKTUBHO, TaK KaK JIMIIO MOXET ¥ He OCO3HABaTh OOIIECTBEH-
HO OMNACHBIN XapakTep COBEPIIAEMOro AEsiHUsI, XOTsI OHO OTHO-
CHUTCS K YUCITY YTOJIOBHO HaKa3yeMbIX TMOCTYIIKOB, M, HA00OPOT,
JIVIIO MOXET CO3HaBaTh, UTO €r0 JACUCTBUS U MOCIIECTBUS STUX
JEeWCTBUI CO3JAI0T OMAaCHOCTh JIJIs OOIIECTBEHHBIX WHTEPECOB,

B. 1. O0mecTBeHHas1 OACHOCTH MpecTyruienus. M., 1991.

2 Kapnywun M. I1., Kypasuockuii b. H. YTonoBHasi OTBETCTBEHHOCTh M COCTAB TIpe-
crymwienusi. M., 1974. C. 96-97.



B TO BpeMs KaK OHM He MPHU3HAIOTCS 3aKOHOJATeIeM PecTyIl-
HeiMU. [To manHbM A. ®. 3enuHcKoro, 82 % OnpolEHHBIX UM
MIPECTYITHUKOB OTPHIIAJIM OCO3HAHUE OOIIECTBEHHON OMAaCHOCTU
CBOMX MPECTYMHBIX AercTBUid.>” U, 1151 TOro 4ytoObl MpUBIEYD K
YTOJIOBHOW OTBETCTBEHHOCTH TAKMX JIMII, IPABOOX PAHUTEILHBIM
OpraHam MpHUJIETCS TIPEICTABUTh YOeUTEIbHbIE I0KA3aTeILCTBA
00paTHOTO, TIOCKOJIbKY BUHA, a 3HAYMT, M OCO3HAHUE JIUIIOM 00-
IIIECTBEHHON OMACHOCTU CBOETO JISSIHUs MPU €€ YMBIITUIEHHOU
(opme sBSIIOTCS 00SI3aTENBHBIMU YCIOBUSIMU TIPU3HAHUS JIEH-
CTBUI JIUIIA MPECTYTHBIMH.

Takke HEOOXOOUMO OTMETUTH Cle/yIollee: €ClId YTOoJOBHO
IPOTHUBONPABHOE JIesSIHUE MPU3HAETCs OOIIECTBEHHO OMACHBIM,
TO MOXHO C/Ie/IaTh BBIBOJ, O TOM, UTO MPAaBOMEPHBIE JIEHCTBUS
JMI1a OOIIECTBEHHO OE30IaCHBbI, T. €. 00MIECTBEHHO MOJIE3HbI WU
OOITIeCTBEHHO HEUTpasbHbL. A 3TO 3HAYUT, YTO MPU COBEpIIIe-
HUM JIMIIOM TPECTYIUIEHHs BCErJa HapyliaeTcsi oOIiecTBeHHAs
0€e30IMacHOCTb, a TIPY COBEPIIICHUH UM MPAaBOMEPHBIX JIEHCTBUI
oOmecTBeHHasi 0E30MacHOCTh He HapymaeTcs. B 1o ke Bpems
3aKOH CBSI3bIBaET HapyIllleHUe OOIIEeCTBEHHON OE30MacHOCTH C
orpee/IeHHBIMU BUIaMU MPECTYTIJICHUH, PelyCMOTPEHHBIMU B
raBe 24 YK P®. O6bekT nocsiraresibcTBa B JAHHOM CITy4dae 1o3-
BOJISIET OTTPAHUYUTh JAHHBIE TTPECTYILICHUS OT UHBIX MPECTYTI-
HBIX JIESTHUH, IOCATAIONIUX HA OXPaHSEMBbIE YTOJIOBHBIM 3aKOHOM
oOIecTBeHHbIe OTHOIIEHHs1. Paccyskas nanee, MOKHO cienaTh,

2T Beaunckuii A. @. KpuMuHOIOrMYecKue ¥ YroloBHO-TIPABOBBIE ACIEKThl HEOCO-
3HaBaeMoOM MCUXU4ecKol aestenbHocTH // CoB. roc-Bo v npaBo. 1984. Ne 9. C. 56.



Ka3aJioch Obl, a0CYP/IHBIN, HO HA CAMOM JieJie COOTBETCTBYIOIIUIA
cucreme noctpoenusi Ocodennoir yactn YK P® BoiBOm: mpe-
CTYIUIEHU S, IPEAYCMOTPEHHBIE B MHBIX (IOMUMO IJIaBbl 24) 171a-
Bax YK P®, He HapymaloT o01ecTBeHHY0 O€301acHOCTb, a 3Ha-
YUT, HE SBJISIOTCS] OOIIECTBEHHO OMACHBIMU.

[TonbITKY OTOWTH OT OCO3HAHUSI JIUTIOM OOIIECTBEHHOW Omac-
HOCTH COBEPIIIAEMOro UM JIESTHUS MPEANPUHUMAIIUCH B OT/IENb-
HbIX npoekTax YK P® B cepenune 90-X ronos npouioro BeKa.
B wactHOCTH, TIpeasaragoch 3aMeHUTD MPU3HAK «OOIIeCTBeHHAS
OMACHOCTb» MPU3HAKOM «IIPOTHUBOIPABHOCTb», «BPEAHOCTb»,
9TO OBLIO OBl OOJIee BEPHBIM, MCXO/IS U3 YKA3aHHBIX BBIIIIE COO0-
paxenuil. OIHAKO Takue MpeIoKeHUs, K COXKAJCHUI0, He ObLIN
BOCITPUHSTHI 3aKOHO/IATeJIeM MPH OOCYKAEHUHA HOBOTO yrOJIOB-
HOTO 3aKkoHa Poccum, 4TO OCTaBUIIO MHCTUTYT BUHBI Ha ITPEKHUX
Y, KaK NPEJICTABIISIETCS, YCTAPEBIIMX MO3UIIUSIX.

['oBOpst O CO3HAHMU JIMIIOM OOIIECTBEHHON OMacHOCTU CBO-
UX JAeUCcTBUI (0€3IelCTBISA) U UX MTOCIIEACTBUI, HEJIb3s OOOUTH
BHUMAaHHEM U TOT (PaKT, 4yTo B YK P® nmerorcss Hopmbl, pey-
CMaTpPUBAIOIIKE YTOJIOBHYIO OTBETCTBEHHOCTb TOJIBKO B TE€X CITY-
Yasix, KOrjga pe3y/ibTaTtoM jedcTBus (6e3/1eiicTBIS) BUHOBHOTO
SIBJISIIOTCS ONPee/IeHHbIE 3aKOHOM TOCIIeCTBUS (HallpUMep, CT.
167, 171-173, 176, 180, 185, 196, 197, 201, 285, 286 YK P®
U Jp.). B 1aHHBIX CTaThsIX Ha/EJeHUE B LIEJIOM JIESTHUS MTPU3HA-
KOM OOIIIECTBEHHOU OMACHOCTH 3aBUCUT TOJIbKO OT HACTYTIJICHUSI
WIM HEHACTYIUIEHHS MOCTIeICTBUI, OMPE/IETICHHBIX 3aKOHO/IaTe-
aem. [loaToMy yTBEpkIE€HME, YTO HA MOMEHT COBEPIICHHUS JIU-



1IOM JIeWicTBUS (Oe31efCTBHS ) B yKa3aHHBIX CITy4YasiX OHO OCO3HA-
BaJIO €ro OOIIECTBEHHO OMACHBIN XapakTep, aOCOMOTHO HEBEp-
HO, TaK KaK, eCcJIi yKa3aHHbIE B HOpPME MTOCJIeICTBUS CIlle He Ha-
CTYITWIIH, COZIESTHHOE HE MOXKET ObITh MPH3HAHO MPECTYIUICHU-
eMm. Hanpumep, 110 3aHMMaeTCsl HE3aKOHHBIM TTPEI pUHIMA-
TEJIbCTBOM, OJIHAKO ITO 3aHATHE €Il He MPUBEJIO ero K TOy-
YEHUIO JIOXOJa B KPYITHOM pa3Mepe WM K MPUYUHEHHUIO KPYII-
HOTO yiepda UHTepecam TpakaH, OpraHu3aIyi, rocyJapcTaa.
JloykeH Jii OH CO3HaBaTh OOIIECTBEHHYIO OMIACHOCTh CBOUX JICH-
ctBui? C OHOM CTOPOHBI, HE JOJIKEH, TaK KaK €ro IEUCTBUS HE
SIBJISIIOTCS IPECTYITHBIMM, C IPYTOM — JIOJDKEH CO3HABaTh, TaK KakK
€CJIM HACTYIIAT yKa3aHHbIe B 3aKOHE MOCIIE/ICTBUS, BCE €ro Jeu-
CTBUsI Oy/IyT MPU3HAHBI TIPECTYHBIMU, & 3HAYUT, IPUAETCS J0-
Ka3bIBaTh, YTO JIMIO CO3HABAJIO HA MOMEHT COBEPIIICHUSI UX 00-
IIIECTBEHHO OMACHBIN XapaKTep, XOTs JI0 HACTYIUICHHUS MOCTIe/-
CTBUI OHU MPECTYITHBIMU HE SIBJISLTHC.

B YK PCOCP 1960 r. BO3MOXHOCTh MPUBJICYCHUS JHIA K
YTOJIOBHOW OTBETCTBEHHOCTH ObLJIa, HAIIPUMEP, TaKXke 00yCIIOB-
JieHa (hbaKTOM MPUBJICUYEHUS €T0 paHee 3a MOI00HOE MTPaBOHAPY-

IIEHME K aIMUHUCTPATUBHON OTBETCTBEHHOCTH (CT. 162, 1621,

1624, 166, 197, 200" YK PC®CP u np.). Bo3Hukana uHTe-
pecHasi ¢ TOUYKM 3pEHUs] MHCTUTYTa BUHBI CUTYAIIUs: €Cl de-
JIOBEK MIPUBJIEKAJICS PaHee K aIMUHUCTPATUBHON OTBETCTBEHHO-
CTU 32 HE3aKOHHYIO OXOTY M HE3aKOHHO OXOTUJICSI BHOBb, TO OH
JIOJKEeH ObLT CO3HaBaTh OOIIECTBEHHO OIACHBIA XapaKTep CBOMX
JIENCTBUM, a €r0 TOBAPHII] MO0 OXOTE, COBEPIIAIOIINI Te ke ca-



Mble JEVCTBUS, HO paHee He MPHUBJICKABIIMICS K aJJMUHUCTPA-
TUBHOU OTBETCTBEHHOCTH, BOOOIIIE MPECTYIUICHNS HE COBEPITIAT,
U ero JICHCTBHA HE HOCHJIM OOIIECTBEHHO OIACHBIA XapakTep.
JleficTBUS OTHU, HO MO OTHOIIEHHIO K OJHOMY CYOBEKTY OHH 00-
IIECTBEHHO OMNACHBI, a M0 OTHOIIEHUIO K Apyromy — HeT. VckJo-
YWY K€ AJMUHUCTPATUBHYIO petoguimio u3 YK PP orHions He
MOTOMY, YTO OHA BCTyIaJia B IPOTUBOPEUYUE C UHCTUTYTOM BUHBI,
a B cri1y Hed(P(PEKTUBHOCTU B PAZAE CIIyYaeB ITOTO UHCTUTYTA, a
TaKXke B CBSI3U C TEM, UTO IOpUANYECKAs MPUPOAA aAMUHUCTPA-
TUBHOTIO MTPaBOHAPYLIEHHS OT €ro MOBTOPHOTO COBEPILEHUS HE
MEHSIETCSI — OHO OCTaeTCsl aIMUHHUCTPATUBHBIM IMPOCTYIIKOM. 28

W3 Bcero ckazaHHOrO MOXXHO CJEJIaTh TOJIKO OAMH BBIBOI!
MEXly 3aKOHOAATEJIbHBIM U3JI0KEHUEM MHCTUTYTAa BUHBI U JJUC-
no3uien oTaenbHbIX crateit OcodbenHon yact YK P® cyme-
CTBOBAJIO U CYIIIECTBYET TPOTUBOPEUNE, KOTOpPOe TpeOdyeT ycTpa-
HeHus. [Ipeogoners MpoTUBOpeUre MOKHO JIByMs CIIOCOOAMHU.
[lepBbiii — CIOKHBIA U (DAKTUYECKU HepeabHbI — U3MEHUTh
JVMCNIO3UITNIO YKa3aHHBIX ctateit OcodenHon yactu YK PO, BTO-
poil — HaBepHOe, OoJsiee MPOCTOW — TMPU3HAK OOIECTBEHHON
OIACHOCTH TPU ONPEAEICHUN NICUXUYECKOTO OTHOILLIEHMS JIMLA
K CBOeMYy JeWCTBHIO (6e3/1efiCTBHI0) HeOOXOAMMO 3aMEHUTh Ha
Apyrou, OOIMIMH IS BCEX MPaBOHAPYIIEHH.

3 Cwm., Hanpumep: Komun B. OTBETCTBEHHOCTDb 32 HE3aKOHHOE TPeIIIPUHUMATEIb-
cTBO // 3akoHHOCTB. 1995. Ne 4; Tomwes K. YronoBHast OTBETCTBEHHOCTh 32 MOHOIIO-
JIMCTUYECKYIO AeSATENbHOCTH // Xo3aicTBO 1 TipaBo. 1988. Ne 5, 6; fkyboe A. E. Bpe-
MsI COBEpIIICHH I IPECTYTUICHUS U 0OpaTHAasl CHJIa YTOJIOBHOTO 3aKOHA, YCTPAHSIONIETO
IpecTynHocThb aestHus // Bectnuk Mock. yH-Ta. Cep. 11: «IIpaBo». 1997. Ne 3.



Ha niepBbiii B3r1s11 U1 9TOr0 HarOosee MOIXOAUT MPU3HAK
NPOTUBOIPABHOCTH, TeM OoJiee YTO MOHATHE BUHBI B aIMHHU-
CTPAaTMBHOM 3aKOHOATEIbCTBE BKIIIOYAET B CeOs1 CO3HAHUE JIU-
1IOM ITPOTHUBOMPABHOIO XapaKTepa CBOETO IENCTBUS Win Oe3/1ei-
crBus (ct1. 2.2 Konekca P® 00 aqmMUHHUCTpaTUBHBIX TTPABOHAPY-
LIEHUAX). 3aCiIyKUBAIOT MPUCTAJIBHOITO BHUMAHUA JOCTATOYHO
yOeauTesbHbIe I0BO/bI, TIPUBOIUMBIC B MOJB3Yy MPU3HAKA MPO-
TUBOIIPABHOCTH HAa CTpaHMIIAX I0pUAnYecKoi neuyaru.?’ Bmecre
C TeM MPY BO3MOKHOM UCIIOJIb30BaHUU MPU3HAKA IPOTHUBOIPAB-
HOCTHU B (pOpPMYJIE BUHBI MOTYT BO3HUKHYTb HEKOTOPBIE BOITPO-
cbl. Kakas mpoTHBONIPaBHOCTh UMEETCS B BUY: YTOJIOBHAS, ajI-
MUHUCTpaTVUBHAs, TUCLIMIIMHAPHAS, TPaKAaHCKas? Yke oTMe-
9aJioch, YTO 3HAUUTENbHOE uuciao HopM OcobeHHoi yactn YK
P® onuceiBaeT 1eNCTBUSA, HE HAPYILIAIOLIYE HOPMBI YTOJIOBHOTO
IIpaBa, a MPU3HAIOUIMECS MPECTYIUIEHUEM TOJIBKO B CIIydae Ha-
CTYIUIEHUS OIpeJesIEHHbIX nocieacTBuit. Eciu nuio, coBepuias
OIpe/IeIEHHbIE ICUCTBU S, HE CO3HAET UX MPOTUBOMPABHOCTH, HO
CO3HAET, YTO OHM HAPYILIAIOT OINPE/IEICHHBIE ITPABUJIA TIOBEAE-
HUs (HanpuMep, Npeaynpexaas BO3MOKHOE XUILEHUE, YCTaHaB-
JIMBaeT B COOCTBEHHOM rapaxe YCTPOICTBO, CIIOCOOHOE MPUYH-
HUTb BPEJ] 3JI0YMBIIUIEHHUKAM ), TOJKHO JIM OHO MPHUBJIEKATHCS
K YTOJIOBHOM OTBETCTBEHHOCTH ?

Bxuitouenue npusHaka MPOTUBOIPABHOCTU B MOHSATUE BUHBI
TaKk€ He MO3BOJMUT NIPUBECTH €€ (POPMBI K €JMHOMY 3HAMEHA-
TEJII0 — UJIEHTUYHOCTH UX 37IeMeHTOB. [Ipu HeocToposkHOM (hop-

¥ Cwm., Haripumep: Jlynees B. B. Ykaz. cou. C. 34-36.



Mée BUHBI JIMIO 3a4acTyi0 HE OCO3HAET MPOTUBOIIPABHOCTb CBOE-
ro JgercTBus (0e3IelCTBHA), TaK KaK OHO OOBEKTUBHO MOKET U
HE HapyIIaTh 3aKOH B CUJTY €r0 OTCYTCTBUSI, IOCKOJIbKY JIETAJTBHO
perlaMeHTHpPOBaTh OOIIECTBEHHBIE OTHOIIEHUSI BO BCeX 00Ja-
CTSIX )KM3HU HEBO3MOXKHO. B TO ke BpeMsi B yKa3aHHOW CUTYyalluu
JIMIIO CO3HAET, YTO €ro JICUCTBUS XOTS U HE MPOTUBOIPABHBI, HO
MOT'YT HAHECTU BpPel] OKPYKAIOIIUM, TTO3TOMY HEOOXOIUMO CO-
OJTI0/1aTh MEPBI MPEIOCTOPOKHOCTH, KOTOPhIE OHO He COOMOAET,
B PE3YJ/IbTATE YEro MPUUYUHSIETCS BPE/l OXPaHsSEMbIM YTOJIOBHBIM
3aKOHOM OOIIIECTBEHHBIM OTHOIIeHUsM. [loaTomy [is TipuBIe-
YEeHUs JIMIA K YTOJIOBHOW OTBETCTBEHHOCTH JOCTaTOYHO yCTa-
HOBUTb, UTO OHO, COBEpIIIAsl MPECTYIJIEHUE, CO3HABAJIO, YTO €ro
JEeWCTBYSI HAPYIIAIOT OINpe/e/IeHHbIe MPaBIia MOBEJCHUsI, MO0
TO, YTO BUHOBHBIM TpeHeOperaer Mepamu MpeioCTOPOKHOCTH
TIpU COBEPIIIEHNH ICUCTBUIA, MOTYIIIMX HAHECTHU BPE/l OKPYKalo-
VM.

[logBoast UTOr U3NIOKEHHOMY, BUHY Ipejjaraercsi orpeje-
JIUTh KaK OLIEHKY CYJIOM CTENEeHU OCO3HAHMS JIUIIOM XapakTepa
Y CONEPKaHUsl COBEPIIAEMbIX UM JIEMCTBUM U UX MOCJIEICTBUM.
Ecnmu xe moneITaThCs aTh OoJiee MOAPOOHOE OIpe/ieieHUe To-
HSATHUS BUHBI, TO OHO, KaK MPe/CTABIISIETCS, JOIKHO 3ByYarh cje-
JyIOIIM 00pa30M: BUHA €CTh OIIEHKa CY/IOM CTETICHN OCO3HAHU S
yuiioM (hbakTa, 4To ero AercTBus (0e3aeiiCTBIE) HAPYIIIAIOT Ipa-
BUJIA MOBEJIeHUsI MO0 YTO OHO IMpeHeOperaeT MepaMu IMpeao-
CTOPOXHOCTH IIPY COBEPILIEHUH NeUCTBUM (Oe3/1efCTBY), MOTY-
IIMX HAHECTH Bpe[ OKPYKAIOIIUM, U CTENIeHU MPEIBUICHUS UM



MO0 HAJIMYIMST BO3MOKHOCTH TAKOTO TIPEBUICHU ST IPUIMHEHU ST
BpE/A OXPaHSEMbIM YTOJIOBHBIM 3aKOHOM MHTEPECAM.
be3ycnoBHO, MPaKTUYECKYI0 LEHHOCTh OIpPENEIeHUE BHHBI
OyaeT UMeTh TOJIbKO B TOM Clly4dae, €M €ro 3aKpernuTh B yro-
JIOBHOM 3aKkoHe. [1pu cyiiecTByoIMx B TEOPUU YTOJIOBHOTO ITpa-
Ba MOJXO/aX K ONPEAEICHHUI0 BUHBI 3aKOHOJATEIbHO O(POPMUTH
€€ MOHSTHE MPAKTUYECKH HEBO3MOKHO, TaK KaK YCTOSIBIIEECS
ornpe/esieHue BUHBI KaK TICUXWYECKOTO OTHOIIEHUS JIIA K Jesi-
HUIO 1 €ro TIOCJIE/ICTBUSIM CIIMIIIKOM a0CTPAKTHO U 3aCITyKUBAET
BHHUMAaHUS JIIIb B IUIAHE HAYYHOTO UCCIIEJOBAHUS TAHHOU ITPO-
onemaruku. [IpyuHumas BO BHUMaHKe U3JI0KEHHYIO BBIIIE KOH-
LISTIIMIO BUHBI, a TaKKe TO, YTO B COOTBETCTBUU cO cT. 85 YIIK
P® nokassiBaHHE COCTOUT B COOMPAHUU, ITPOBEPKE U OIIEHKE JI0-
Ka3aTeJIbCTB B IIEJISIX YCTAHOBJICHUST OOCTOSTEIIbCTB, MPETyCMOT-
peHHbIx cT. 73 VIIK P®, B unciio KOTOPbIX BXOAAT BUHOBHOCTh
JIMIa B COBEPIIEHUM MPECTYIIeHUs U (popMa ero BUHbI, 4. 1 CT.
24 YK P® moxHO OO OBl U3JIOKUTH B CIIEYIONIECH PEAAKIINY,
cuntas 4. 1 1 2 yKkazaHHOM CTaTbu COOTBETCTBEHHO 4. 2 U 3:

1. Ioxg BuHOI B HacTosIleM Komekce NMOHUMAaETCs CTENEHb
OCO3HAHUS JIMIIOM XapaKTepa U COIep:KaHUsl COBEPIIIAeMbIX UM
nercTBui (0e31eiCTBUS) U UX MOCIIeCTBUI, OnpeesnsemMas Cy-
JIOM Ha OCHOBE COOpaHHBIX, MPOBEPEHHBIX U OIEHEHHBIX JIOKA-
3aTeNIbCTB B MOPSI/IKE, YCTAHOBIEHHOM YTOJIOBHO-ITPOLIECCYaIb-
HbIM KojiekcoM Poccuiickoit ®epepanum.



§ 2. IIpo6aemMbl 3aK0HOJATEJILHOM
perjaMeHTaIun
YMbIILIEHHOH (pOPMbI BHHbI

TpaAUIIMOHHO B TEOPUM YTOJIOBHOTO MPaBa BBIIEISTCS ABa
OCHOBHBIX BU/Ia YMBICJ/IA: IPSIMOM M KOCBEHHBIN (9BEHTYaJIbHBIN ).
Ecnu panee neneHve ymbicia Ha NMPsSMOM M KOCBEHHBIN HE Ha-
XOIIWJIO MPSIMOTO OTPAXEHUSI B YTOJIOBHOM 3aKOHE U SIBJISLIIOCH
IPEepPOraTUBOil yYeHbIX U MPaKTUKOB, TO B YK P® 1996 r. Ta-
Koe pazjerneHue OoUIMAIBHO 3aKperyieHO B CT. 25: Mpu Co-
BEpIIEHUU TPECTYIUIEHUsI C MPSIMbIM YMBICJIOM JIMIIO OCO3HA-
€T OOIIeCTBEeHHYIO OMACHOCTb CBOMX JEWCTBUM (Oe31eicTBUs),
IPEBUIUT BO3MOKHOCTh WJIM HEM30EKHOCTh HACTYIUICHUST 00-
IIECTBEHHO OMACHBIX MOCIEACTBUN U KeJaeT UX HACTYIUICHUS;
MIpU KOCBEHHOM yMBICJIE JIUIIO TaKXke OCO3HAeT OOIECTBEHHYIO
OTACHOCTh CBOMX JICHICTBUI (Oe3/1efCTBY ), TPEABUANT BO3MOXK-
HOCTb HACTYIUIEHHSI OOIIECTBEHHO OMACHBIX TOCIIE/ICTBUN, HE
’KeJaeT, HO CO3HATEJIbHO JOMYCKAeT 3TU MOCAEeCTBUS OO OT-
HOCHUTCS K HUM Oe3pa3iInyvHo.

OCHOBHOE OTJIMYME YMBIILIEHHON (hOPMbI BUHBI OT HEOCTO-
poxHOU, ucxons n3 HopM YK PP, 3akmoudaercs, ¢ OqHOU CTO-
POHBI, B TOM, YTO MPU HEOCTOPOKHOU (hOpMe BUHBI YACTUIHO
OTCYTCTBYET MHTEJUIEKTYaJIbHBII MOMEHT: CO3HAHUE JIMIIOM Xa-
pakTepa CBOMX AEWCTBHIL; C IPYrOil — B TaK HA3bIBAEMOM «BO-



JIEBOM» MOMEHTE: IIPY YMBICJIE JIULIO keJaeT (MPsSIMOU yMbICeN),
JOITyCKaeT WK Oe3pa3IMyHO OTHOCHUTCS K TIOCTEACTBUSIM CBOMX
JeVCTBUY (KOCBEHHBIN YMBICET ), IPH HEOCTOPOKHOCTH JIUIIO Oe3
JOCTATOYHBIX K TOMY OCHOBaHWW CAMOHAJIESTHHO PACCUUTHIBAET
Ha TIPeI0TBpaIlieHHe MMOCIEACTBUN CBOMX JIENUCTBUM (JIETKOMBIC-
nwe), MO0 BOJIEBOM MOMEHT BOOOIIE OTCYTCTBYeT B (popmyiie
BUHBI (HEOPEKHOCTD).

B npenpiayiem naparpace Hactosiieil padoThl yxe oTMeya-
JIUCh HEYITAUHOCTh 3aKOHO/ATEIbHBIX (DOPMYJIMPOBOK YMBbICTA U
HEOCTOPOKHOCTH, BHIpaKAIOIASCSA B OTCYTCTBUU YETKOM CUCTE-
MBI U3JI0KeHUST (POPM BHHBI, CBSI3aHHAS C BbIJEJIEHUEM B (pOp-
Max BHHbI MHTEJJIEKTYaJIbHOTO M BOJIEBOIO MOMEHTOB, MHOIO-
YUCJIEHHbIE TUCKYCCUOHHBIE BOIIPOCHI U TPYJHOCTH, BO3HUKAIO-
M€ IPUA NPAaKTAUYECKOM IpuMeHeHun HopM YK P®. Ilo cy-
TH, (POpMYJIbI BOJIEBOTO MOMEHTA BUHBI, U3J10keHHbIE B YK P,
OIpPENIENAIOT CTENEHb OCO3HAHUS JIULIOM XapaKTepa CBOMX Jei-
CTBUM W CTENEHb MPEIBUACHUS JIMIIOM OOIIECTBEHHO BPEIHBIX
NIOCJIEZICTBAN CBOMX JeicTBHA. [109TOMY OBLTO MPEAIOKEHO OT-
Ka3aTbCsl OT BOJIEBOTO MOMEHTA BUHBI, U B I0JIb3Y 3TOTO pelle-
HUs1 IPUBEJIEHBI COOTBETCTBYIOIINE apIyMEHTHI.

Heo6xoaumo oTMeTHTb, UTO NMoJ0OHOe petieHue mpu hopmy-
JIMPOBAHUM YMBILLUIEHHON (POpMBI BUHBI UIMEJIO MECTO B TaK Ha-
3bIBAEMOM TEOPUU MPE/ICTABIEHHS, CTOPOHHUKHU KOTOPOM yTBEP-
KJAIU, YTO Il XapaKTEPUCTUKU YMBbICTA JOCTATOYHO YCTaHO-
BUTh, YTO JIUIIO CO3HABAJIO OCHOBHbBIE XAPAKTEPUCTUKHU CBOMX
JEUCTBUM U TPEJICTABIISIIO X BO3MOXHbIE nocneacTus. [lonas-



Jsonee OOJBIIIMHCTBO COBETCKUX KPUMHUHAJIMCTOB TIEPBOM TO-
JoBUHBI XX B. KPUTUYHO OTHECIIHCH K BIIIIEHA3BAaHHON TEOPUU,
Has3biBasi ee «00pazyMKoM OecrionHoro (hopMasibHO-I0rMaTH-
YecKoro Metofa Oypi:Kya3HOU IOpUCTIPYJECHIIUH, CTpeMsIIencs
npu oMoiy hopMaIbHO-IOPUANYECKUX KOHCTPYKLIMIA PACIIN-
pUTh c(pepy NENCTBUN, TPU3HABAEMBIX YMBIIIIJICHHBIMU, OT PaHH-
4yuBasi TpeOOBaHUS, MPEIbsBIISEMbIE K YMBICITY, OTHUM TOJIBKO
NpeIBUJICHUEM MOCECTBUI 1 He TpeOys COUeTaHus B yMbICIIe
UHTEJJIEKTYaTbHOTO U BOJIEBOTO MOMEHTOB» .

Me:xay TeM CTOPOHHUKU TEOPUU MPEIBUICHUS HEe UCKJTI0Ya-
JIM BOJIIO M3 OCHOBAHWII MPABOBOTO yIpeKa B BUHOBHOCTH, 3! a
NEpBUYHAs TeOpus JesieHusl yMbiciia Ha npsimon (dolus directus)
u HeripsiMoii (dolus indirectus) OTOXIECTBIsLIa YMBIIUIEHHOCTD C
CO3HATEJILHOCTBIO MTPU HEMPSIMOM YMBIC/IE — «BUHOBHBII CO3HA-
BaJI, YTO JIEJIaeT, a MOTOMY M YMBIIILTSUT HA CO3HAHHOE» . 32

Be3ycnoBHO, BOs Beeraa MpUCyTCTBYET B CO3HATEIBHOM I10-
BEJCHUHU YeJIOBEeKa U MPOSIBIISIETCS B TOM, YTO JIALIO OCO3HA-
eT TpeciielyeMyl0 11ejb, BO3MOKHOCTb KOHTPOJISl 32 CBOMMU
JEUCTBUSMU, MIPEABUIUT BOZMOKHBIE TTOCTIEICTBUSI CBOUX JeH-
CTBMI. YKa3aHUE Ha BOJIEBOE MMOBEIEHHE JIULIA ITPEXKE BCETO 3a-
JIOKEHO B MHCTUTYTE BMEHsieMOCTU. MOXKHO yTBEpXkIaTh, UTO
JEWCTBUSI BMEHSIEMOIO JIMLIA — 3TO BCEI/a BOJIEBbIE JEWCTBUS,

30 Cm., Hanpumep: Ymesckuii b. C. Yka3z. cou. C. 188—189.
31 Tam xe.

32 Cwm.: Taeanues H. C. Pycckoe yronoBnoe mpaBo. Jlekimu. Yacts obmas: B 2 T.
T. 1. M., 1994. C. 243-244.



MPU KOTOPBIX OHO OCO3HAET XapaKTep CBOUX AEUCTBUWA U MX
BO3MOKHBIN pe3ynbTar. [IpennpunsaTas B HACTOSIIEM UCCIIEI0-
BaHWM TIOIBITKA OOOCHOBaTh BO3MOXHOCTh (DOPMYJTMPOBAHUS
(bopmbl BUHBI O€3 BbljIe/IEHH ST BOJIEBOTO MOMEHTA B UX Je(bUHU-
LUsIX HAllpaBJieHa HE HA OTPUILIAHUE MIPUCYTCTBUS Y JIMLIA KeJja-
HUsI UM UHOTO OTHOIIEHHUSI K TMOCJIEICTBUSIM CBOUX JIEHCTBUI
(Oe3neiicTBUSI), a HA MPEOJOJIeHUE, C OIHOM CTOPOHBI, Oeccu-
CTEMHOCTH U3JI0K€HUS1 (DOPM BHHBI B COBPEMEHHOM YT'OJIOBHOM
3aKOHO/IATEJIbCTBE, 3aKJII0YAIOIIEHCS B YaCTUYHOM WM MTOJTHOM
OTCYTCTBUY MHTEJUIEKTYaJIbHOTO U BOJIEBOTO MOMEHTOB MPH U3-
JoxeHur (pOpMyJ BUHBI, C JAPYTON — M3BECTHBIX TPYIHOCTEH,
MMEIIIMX MECTO NMpU KBaTU(UKALUK MPECTYIUIEHUH ¢ dop-
MaJIbHBIMU COCTaBAMHU.

KoneuHo, B pe3yibraTe Takoro Moaxofa 4acTb MPECTyILIe-
HUI JEUCTBUTEIBHO MOXKET MePerTy U3 pa3psia HEOCTOPOKHBIX
B pa3ps]l YMBIIILJICHHBIX, HO, KaK MOKa3bIBa€T MPOBEIEHHOE aB-
TOPOM MHTEPBbIOMPOBAHUE CYHEH, ClIeIOBATE el OPraHOB BHYT-
PEHHUX JIeJT ¥ IPOKYPATYPhI, CIICIIUAIMCTOB B OOJIACTH yTOJIOB-
HOT'O TIpaBa, OOJIBITMHCTBO PECTIOHACHTOB TOJIAraioT, YTO HEKO-
TOpbIE MPECTYIUIEHU S, OTHOCUMBbIe Y K P® k kKaTeropuu HEOCTO-
poxHbIX (cT. 143, 216, 4. 2 ct. 217, c1. 263, 264, 266268 u
Ip.), B pslie CIydaeB JIOJDKHBI PACIIEHUBAThCSI KAK YMBIIILJICH-
HBIE TIPECTYIUICHUs], HO KBAJIM(UIIMPOBATH COIESIHHOE MO CTa-
ThsIM, IIPEAYCMATPUBAIOILIMM YTOJIOBHYIO OTBETCTBEHHOCTD IPO-
THUB JIMYHOCTH, HEIIEIeCOOOPa3HO.

Ncxons u3 npearaeMor KOHLIETIIIMY BUHBI, CBA3aHHOM C UC-



KJIIOYEHHEM BOJIEBOTO MOMEHTa U3 (hOpMYJibl BUHBI, HEOOXOH-
MO TIPOBECTH Pa3rpaHUIEHIE MEKTy YMBICIOM M HEOCTOPOKHO-
CTBIO TIO UHBIM KPUTEPHSIM.

YMBICeIT C TOUKH 3peHHsT STUMOJIOTUHM 3TOTO CJIOBA MPEACTaB-
JIsIeT coOOM 3apaHee 0OyMaHHOE HaMepeHHe, TOATOTOBKY Ipe-
CTYIUIEHHSI C OCO3HAHUEM €ro mociecTBuil. > Hamepenue — 310
IPE/INOJIOKEHUE ClieNiaTh YTO-HUOY/Ib, XKejlaHWe, 3aMbicell (Ha-
MEpeHHbI — CHEeaHHBII CO3HATENIBHO).>* YUUThIBAsI STUMOJIO-
T'MYEeCKOe 3HAUeHHe YIOTPeOIsseMbIX 3aKOHO/IaTeIeM TEPMUHOB,
MOXHO CJIeJIaTh €JUHCTBEHHO BEPHBII BHIBOJI: €CJTH JIUTIO, COBEP-
1asi Kakue-JImOo JICHCTBUSA, MTOJTHOCTBIO OCO3HAET WX IIeb, Xa-
paKTep, MpeArnoaraeMbiil pe3yibTaT U ero BO3MOKHbBIE MOCTIe/-
CTBUSI, TO OHO JIEHICTBYET yMBbIIILIeHHO. Takum obpazom, ooOJe-
Kasi JaHHBIA BBIBOJ B COOTBETCTBYIOIYIO (POPMYITY, MOXKHO 3a-
KJIIOYMTh, YTO JIMIO JIEHCTBYET YMBIIIJICHHO B TOM CJIydae, eciv
CO3HAeT XapakTep CBOUX JIEHCTBUII (Oe3/1ecTBYSA) U IPEABUANT
UX BO3MOKHBIE ITOCTICACTBHUSI.

Crarpda 25 YK P® 3akperuiser nmpaBuio, B COOTBETCTBUM C
KOTOPBIM MPECTYIICHUE MPU3HAETCS COBEPIIICHHBIM YMBIITUICH-
HO, €CJIM JIMIIO OCO3HABAJIO OOIIECTBEHHYIO OMACHOCTb CBOMX
JEeUCTBUH (Oe31eHCTBUS) U TIPEABUIEIIO BO3MOXKHOCTD UJTH HEN3-
OeKHOCTh HACTYTIJICHUsI OOIIECTBEHHO OIACHBIX TOC/IE/ICTBUN.

33 Cm.: Oocez06 C. 1., Illsedosa H. FO. Tonkosbiii CJIOBaph pycckoro sizbika: 80
000 cnoB u (ppazeonormueckux BopakeHuil. Poccuiickas akagemust Hayk. MTHCTUTYT
pycckoro s3bika uM. B. B. BunorpagoBa. 4-e u3na., non. M., 1999. C. 833.

3% Tam xe. C. 386.



Takum 00pa3om, U3 3aKOHOAATENHLHOTO OMpEIEIEHHS] YMbIC-
Jla IPSIMO BBITEKAET, YTO CO3HAHME JIMIIOM XapaKTepa COBEpIla-
€MBIX UM JIeCTBUM (Oe31eCTBHS) 3aKJII0YAETCS B COSHAHUM MX
00I1eCcTBeHHON ornacHOCTU. HeynauHOCTh TakoMl KOHCTPYKIMU
yke MOJYEepPKUBAIACh B HACTOsAIIEH padoTe MpU ONpeeIieHUH
TIOHSITUS] BUHBI, TAK KaK:

— HaJieJieHre OOIECTBEHHOM OMACHOCTHIO TEX MJIM WHBIX JICH-
CTBMI HAITPSIMYIO 3aBUCUT OT 3aKOHO/ATEJIsl, yCTAaHABJIMBAIOIIETO
YTOJIOBHO-TTPABOBOM 3aITPET, B TO K€ BPEMSsI He BCe OOIIIECTBEHHO
OTacHbIE JIeSIHUSI PU3HAHBI 3aKOHO/ATENIeM MPECTYIUIEHUSIMU, U
HE BCe MPECTYIJICHUs] MOKHO MPU3HATh OOIECTBEHHO OIMACHBI-
MU;

— OOJIBIIMHCTBO TPECTYIMHUKOB TPU COBEPIICHUH YTrOJIOB-
HO-TIPOTHBOIIPABHBIX JEUCTBUI HE OCO3HAIOT MX OOIIECTBEHHYIO
OMACHOCTb, YTO MOATBEPKAEHO KOHKPETHHIMU UCCIIEIOBAHUSIMU;

— TEpPMHUH «OOIIECTBEHHAsl OMAaCHOCTb», MO CYTH, SIBJISIETCS
AQHTOHMMOM TEpMHHA «OOINEeCTBEeHHasi 030I1aCHOCTb», OTCIo/Ia
OOIIIECTBEHHO OMAcHOE JIesTHME BCErZa HapyllaeT OOIeCTBEH-
HyI0 6e30macHOCTb, KoTopas no cmbicty YK P® npencrasnser
cO0OM CaMOCTOSATENIbHBIA OOBEKT MPECTYILICHHUS; IPUHUMASL BO
BHUMaHMe pacripe/ie/ieHue NPeCTyIUIEHUH 110 pa3/iesiaM U IJlaBaM
VK P®, MOXHO 3aKJTIOUXTB, YTO A€sSHHUE, He TIocsTraloliee Ha 00-
IIIECTBEHHYIO OE30MAaCHOCTh, He SIBJISIETCS 10 CBOEH CYTH 0OIIe-
CTBEHHO OIIaCHBIM;

— B YK P® nmeror MecTo npecTyruieHus1, Tpu3HaBacMble Ta-
KOBBIMH TOJIBKO B CITy4ae HACTYIUIEHUS OIPEIEICHHbIX MOCIe/-



CTBUU; TIPU HACTYIUICHUM JAHHBIX TOCJEICTBUN JIEUCTBUS, CO-
BepIIaeMble JIUIIOM, MPU3HAIOTCS OOIIECTBEHHO OMACHBIMH, a
IIpY HEHACTYIUICHUH Te e CaMble JICHCTBHS yKe He 00J1aaaioT
MpU3HAKaMK OOIIECTBEHHOW OMACHOCTH, YTO HEBEPHO TIO CYIIIe-
CTBY;

— 00 0CO3HaHMM OOIIECTBEHHON OMACHOCTH COBEPIIAEMBIX
JIMIIOM ICWCTBUIA 3aKOHOJATEb YIIOMUHAET JIUIITH MIPY OTMUCAHUU
YMBIIIJIEHHOW (hOpPMBI BUHBI, B TO BpEMsI KaK MTPUMEHHUTETBHO K
HEOCTOPOXKHOU (hOpME BUHBI YMATYMBAET, UTO UMEHHO JOJIKEH
CO3HAaBaTh MPECTYIHUK; TAKUM 00pa30M, HapyIIaeTcsi CUCTeMa
TIOCTPOEHUSI OTIEIbHBIX (DOPM BUHBI. >

B Teopum yroioBHOro rnpapa OCO3HaHHE JIUIIOM OOIeCTBEH-
HOW OIACHOCTH COBEPITIaeMbIX UM JIEHCTBUM (Oe31eUCTBHS), KaK
MPAaBUJIO, PACKPBIBAETCS Uepe3 MpeABUICHUE JUIIOM BO3MOX-
HOCTH TPUYMHEHUs Bpe/la OXpaHseMbIM YTOJOBHBIM 3aKOHOM
OOITIeCTBEHHBIM OTHOIIIEHUSIM.?® MexXIy TeMm Takasl MO3UIIUs
(bakTHUyEeCcKM CTHpaeT pa3nuuue MeXIy CO3HAHHMEM XapakTepa
COBEPIIAEMBIX ACWCTBAM W MPEABUIECHUEM JIMIIOM UX IOCIE/-
CTBUH, TaK KaK CO3HAHHUE JIMIIOM OOIIIECTBEHHOMN OMACHOCTU CBO-

35w IMpunoxenne 1 k HacTosmIel padoTe.

36 Cwm., Haripumep: Ymesckuti b. C. Yka3. cou. C. 190-195; Hazens I1. C., Komos /1.
I1. Yka3. cou. C. 85; Hepcecsin B. A. OTBETCTBEHHOCTb 32 HEOCTOPOXKHBIE MTPECTYILIe-
Hus. CII6., 2002. C. 27-29; KommeHTapuii K YroioBHOMY Konekey Poccuiickoit ®e-
nepauuu. 2-e u3a., usM. u jgon. / Iox pen. 0. U. CkyparoBa, B. M. Jle6eneBa. M.,
1997; YronoeHoe npaso. O6iuas yacts. M.: 3a-Bo Mock. yH-ta, 1993. C. 157-158;
Huxugbopoe B. C. CyObeKTUBHAsI CTOPOHA B «(hOpMaTbHBIX» MpecTyIuieHusx // Cos.
roc-Bo u npaso. 1971. Ne 3. C. 118.



UX JIEUCTBUIA, 110 CYTH, B 9TOM CJIydae JIMOO BBICTYIAET IeMEH-
TOM TPEBUICHNS BPEIHBIX TIOCJIEICTBUN ESTHUS, TMOO TIOJTHO-
CTBIO C HUM OTOXAECTBJISICTCS.

B 1opunnueckoil iureparype Takke HepeIKo OTMEYaeTcsl, UTo
IIPOTUBOIIPABHOCTh €CTh IOPUINUYECKOE BBIPaKeHHE OOIIECTBEH-
Hou onacHocTh.>” OTCIo/1a ClieyeT, 9YTO OCO3HAHUE JIUTIOM OOIIIe-
CTBEHHOW OMACHOCTH CBOMX JEMUCTBUI (DAKTUYECKHU Iperoara-
€T CO3HaHUE UX MPOTUBOMPABHOCTU. OJTHAKO B pEaibHOCTH, KaK
COBEpILIEHHO cripaBeyiuBO oTMeuaer B. B. JlyHeeB, ueTkuil u
MOHATHBIM TEPMUH «ITPOTUBONPABHOCTH» MOAMEHSIETCS HEOMPe-
JIeJICHHBIM 1 CUTYAIMOHHO OIIEHOYHBIM — «OOIIIECTBEHHAs Orac-
HOCTh».*® 3amMeHa mpu3HaKa CO3HaHMS OOIIECTBEHHOM OMacHO-
CTH Ha CO3HAHME MPOTHUBOIPABHOCTU — 3TO, MO MHEHUIO B. B.
JlyHeeBa, peanbHbIN Iy Th K MPEOJOJICHUI0 UMEIOIIUXCS IEMEH-
TOB OOBLEKTUBHOIO BMEHEHM . »

SpkuM NpUMepoM KCIIONb30BaHUS MPU3HAKA MPOTUBOMPAB-
HOCTHU JIJIsI XapaKTEPUCTUKU OCO3HAHMS JIMIIOM XapakTepa Co-
BepIaeMoro UM nesHus spisiercss Kogeke PO 06 agmuHucTpa-
TUBHBIX MPaBOHAPYIIEHUAX*’, B CT. 2.2 KOTOPOTro MPsIMO TOBO-
PUTCSI O CO3HAHUU JIUIIOM MPOTUBOMPABHOCTU CBOETO JEUCTBUS
(6e3neiicTBus). Takoe MOOKEHUE CYIIIECTBOBAJIO M B TIPEKHEM

37 Cm, HanpuMmep: Kypc coBerckoro yromosaoro npasa. Yacts obmas. T. 1. JL,
1968. C. 413-414; ITuonmkoeckuii A. A. YueHue o NMPecTyIUIEeHUH 10 COBETCKOMY
yrosioBHoMy TipaBy. M., 1961. C. 350.

38 Jlynees B. B. Yka3z. cou. C. 35.

39 Tam xe.

40 Hanee — KoAIT P®.



KoAIl PCOCP, yto He melano mpaBOIPUMEHHUTENO MPUMeE-
HATh Ha TPAKTUKE €r0 HOPMbI, HECMOTPSI Ha OINACEHUs, 4TO
MIPaBOHAPYIITUTENIH, CChUIASACh HA HE3HAHME 3aKOHa, OyayT u3oe-
raTtb OTBETCTBEHHOCTU. OHAKO €CJIM MOMNbITAThCS YBUAETh CH-
CTeMy MOCTPOEHUsI BUHBI B a/IMUHUACTPATUBHOM 3aKOHOJATEb-
CTBE C YETKHUM IPUCYTCTBUEM BCEX €€ JIEMEHTOB IIPU YMBbICIIE
Y HEOCTOPOXKHOCTH, MOKHO TaKkKe YOeIUThCS B €€ OTCYTCTBUMU.
[To cytu, KoAIl P® konupyer onucanue ¢opm BuHB U3 YK
P®, 3amMeHss pU3HAK «OCO3HAHUE OOIIECTBEHHOW OIMACHOCTH»
HAa MPU3HAK «CO3HAHWE MPOTUBOMPABHOCTH». DTO MPUBOAUT K
TOMY, YTO TAaKOM Ba)KHBIA JIEMEHT BUHbBI, KAK CO3HAHKE JIULIOM
XapakTepa COBEpIIaEMbIX UM JIEUCTBUMA, TOJTHOCTHIO OTCYTCTBYET
MIPY OITMCAHUM MPU3HAKOB HEOCTOPOKHOM (pOPMBI BUHBI.

B 10 *e Bpems, eciu (opMysa «CO3HaBaJ MPOTHUBOMPAB-
HOCTb» YCHEIIIHO MPUMEHSIETCS B aJIMUHUCTPATUBHOM 3aKOHO-
JIaTeJIbCTBE, TO MCIOJb30BaHUE 3TOro npusHaka B YK PO BbI-
3bIBaeT OMpe/ieieHHbIe BOMPOoCk. Tak, 3aMeHa TepMHUHA «00IIe-
CTBEHHAsl OMACHOCTb» TEPMUHOM «IIPOTUBOIIPABHOCTb» HEU3-
O€KHO MOCTABUT TIEpe/] IPABOMPUMEHHUTETIEM BOIPOC O €ro Co-
nepxanuu. Eciii mpoTHBONPAaBHOCTb €CTh IOPUAMYECKOE BbI-
pakeHHe OOINECTBEHHOM OIMAaCHOCTH, a MPHU3HAK «OOINECTBEH-
Hasl OMACHOCTb» MPUCYI] UCKJIIOUUTENBHO MPECTYIUIEHUIO, TO U
peyb JOJKHA WATH 00 YrOJIOBHOW MpOTHBOIpaBHOCTH. OHA-
KO Y€ YIOMHUHAJIOCh, YTO B COBPEMEHHOM YI'OJIOBHOM 3aKOHO-
JaTeIbCTBE HEKOTOPbIE NEUCTBUS MPU3HAIOTCS MPECTYILIEHUEM
JIMIIIb MPY HACTYIUIEHUX ONPEJEJIEHHBIX 3aKOHOM MOCJIEACTBHM.



B kavectBe mpumepa MoxHO npuBect cT. 264 YK P®. Ka-
KYIO TPOTUBONPABHOCTH (YTOJIOBHYIO, aIMUHUACTPATUBHYIO) CBO-
UX JIEUCTBUM B MOMEHT MX COBEPIUEHMS JOIKEH CO3HABaTh BO-
JUTENb TPAHCIIOPTHOTO CPEACTBA, MPEBBICUBILIUI JOIYCTUMYIO
CKOPOCTb, YTO B MITOTe MPUBEJIO K rudenu yenoBeka? [IocKombKy
MBI TOBOPUM O MPECTYIIEHNH (OOIIECTBEHHO OMACHOM JIESTHUM )
1 00 yroJIOBHO-ITPABOBOM BUHE, TO M BUHOBHBIN B JIAHHOU CHUTY-
alMy JOJIKEH CO3HABaTh YrOJIOBHYIO TpOTUBOIpaBHOCTh. Ho ec-
JIM TIOCJIE/ICTBUE B BUAE CMEPTU HE HACTYMUJIO, TO OH, KaK TO-
ro Tpedyer KoAIl P®, nomken co3naBarth aIMUHUCTPATHBHYIO
npoTuBonpaBHoOcTh. KoHeyHo, B 1000OM cilyyae BUHOBHBIN CO-
3HAET, YTO HapylIaeT MpaBuia JOPOKHOIO ABUKEHUS, a ITO 3HA-
YUT, YTO, BKJIIOYMB CO3HAHUE POTUBONPABHOCTH B TIOHSATHE BU-
HbI B YK P®, MBI TEM CamMbIM OyaeM 10ITycKaTh BO3MOKHOCTB CO-
3HAHM S JIMLOM JII0O0I MPOTUBOIIPABHOCTH, UTO OISITh e BJIeYET
3a cOOOU HEOINpeNeeHHOCTh U PACIUIBIBYATOCTh MOHATHS YTO-
JIOBHO-TIPAaBOBOM BHUHBI U HE COOTBETCTBYET MOHSTHIO MPECTYTI-
JIEHW ST KaK OOIIECTBEHHO OMACHOTO JESTHUS.

Eie Oosee uHTEpECHDI MPUMEP MOKHO IMPUBECTH B CBS3U C
BHeceHueM PepepanbHbiM 3akOHOM Ne 133-D3 ot 31 okts6ps
2002 r. B KOAIl P® uzmeneHui, CBSI3aHHBIX C KpUMUHAIM3AIU-
€l HEHACWUJIbCTBEHHBIX XMILIEHUM MyTEM YMEHBIIEHUsI pa3Mepa
MEJIKOTO XMILEHUS 1O OAHOTO MUHUMAJIBHOTO pa3Mepa OIIaThl
TpyAa. JlomycTum, JIMLO He 3HAJIO O IPUHATUMA JAHHOTO 3aKOHA
Y COBEpILIMJIO Kpaxy Ha CYMMY, PaBHYIO Y€TbIPEM MUHUMAJb-
HBIM pa3MepaM OILUIaThl TPyJa, CO3HABAsA IPU ITOM, UTO COBEP-



IaeT aJMUHUCTPATUBHOE NpaBoHapylieHue. [IpuBnedyenue ero
K YTOJIOBHOM OTBETCTBEHHOCTH 3a COJESTHHOE MOTpedyeT 3HAYM-
TEJIbHBIX YCUJIUM MO JOKA3bIBAHUIO, UTO JIAHHOE JIUIO CO3HABATIO
OOIIIECTBEHHYIO OMTACHOCTb CBOUX JIECTBUI JINOO UX YTOJIOBHYIO
MPOTUBOINPABHOCTD.

Bwmecre ¢ Tem 3aMeHa rpu3HaKa «OOIIeCTBEHHAsT OMTACHOCTh»
MIPU3HAKOM «IIPOTHBOITPABHOCTh» HE PEIIUT MpodeMy (hopmu-
poBaHMsl 4yeTKOU cucteMbl BUHB B YK P®, Tak Kak co3HaHue
MPOTUBOIPABHOCTU [IESIHUSI HE MOXET BBICTYINATh 3J€MEHTOM
HEOCTOPOXKHOU (DOPMBbI BUHBI B CHJIy HEBO3MOXKHOCTU J€TaJIb-
HO periaMeHTHPOBaTh OOINECTBEHHbIE OTHOIIICHUSI BO BCEX 00-
JIACTSAX JKU3HHU.

Takum 00pa3oM, BKJIIOYEHUE B YMbICEN MPU3HAKA «OCO3HA-
HHE OOIIECTBEHHOM OMACHOCTH» JINOO «CO3HAHUE ITPOTUBOIPAB-
HOCTH» HE COBCEM Y/IaYHO C TOUKU 3PEHUS] UMEIOIIUXCS U MOTY-
IIUX TIPY TAKOM TOAXO/IE MOSIBUTHCS TTPOOIEM MPUMEHEHUs yTo-
JIOBHOTO 3aKOHA, a TaK:Ke C MO3ULIMU MIOCTPOESHUSI €IMHON CUCTe-
MBI BUHBI B YTOJIOBHOM 3aKOHOJIaTeIbcTBe. Henm30ekHO BO3HUKA-
€T BOIPOC: KaKyl0 TEPMUHOJIOTUIO TIPY ONUCAHUU CO3HAHMS JIH-
LIOM XapaKTepa COBEPIIAEMBIX UM JEVCTBUM CJIEyET UCIIONb30-
BaTh MPU NOCTPOEHUU (POPMYJ YTOJIOBHO-IIPABOBOM BUHBI, UTO-
Obl TAHHBIN TIPU3HAK SIBJISUICS OOIIMM KaK Il YMBIITUICHHOM,
TaK U JJ1s1 HEOCTOPOKHOU (hOPMBbI BUHBI?

[Tpeacrapisiercs, YTO yKa3aHHBIX TPOOTIEM MOKHO N30€KaTh,
NPUMEHUB B (pOpMyJie BUHBI TEPMUH, KOTOPBIA Obl YKa3bIBaJl HA
TO, YTO JIULIO CO3HAET (DAKT HAPYIIEHUS] UM OIPE/IETIEHHBIX TTpa-



BUJI noBefieHUs1. [Ipu 3TOM He nMeeT 3HaueHusl, 3aKPeTJIeHbI JIN
9TU MMPaBWJIA 3aKOHOM, JIMOO OHU MPHUCYTCTBYIOT JIMIITHL B HOpMax
MOpPaJIH UM 0ObIYasl.

Kaxaplil coBepiiaionmili NpecTyrieHue, J1axe e€clid OH He
OCO3HAET OOIMIECTBEHHON OITACHOCTH CBOWIX [IEMCTBUH, HE CO-
3HAeT WX MPOTHUBOIIPABHOCTH, B JIIOOOM CJIy4yae TIOHMMAET, YTO
€ro JIENCTBUSI HETaTMBHO OIIEHUBAIOTCS OKPYXAIOIIMMU, 0OIIe-
CTBOM, TOCYJapCTBOM, OH CO3HAET, UTO JEJIAET YTO-TO «HEXOPO-
1ee», To, YTO He TMPUHSTO JIeNIaTh, CO3HAET, YTO €ro JeWCTBHS
HAPYIIAIOT OMpe/ie/ieHHbIe TPaBia MOBEJCHUs, YTO OOJIbINast
YacTh JIOJEH He BeneT ceOs ooOHbM oopa3oM. Co3HaHUe JIH-
1IOM, YTO €ro JercTBUs (Oe3/1efiCTBIEe) HAPYIIAIOT ONpe/ie/ICHHbIE
NpaBUia MOBEIEHUS, TIO CYTH, MPEACTABISET YHUBEPCATIbHYIO
(hopmysty BUHBI B 4acTH HEOOXOIUMOCTH YCTAHOBJICHUSI OCO3HA-
HUs NPECTYIIHUKOM XapaKTepa coBepllaeMbIX neructBui. Oco-
3HAHUE JIMIIOM HapyIlIeH sl ITpaBuJI IOBEIEHU I MOKET BKJIIOYATh
B ceOs:

— OCO3HaHUE OOIIECTBEHHOW OMACHOCTU COBEPIIIAEMbIX JICH-
CTBUI — MPU COBEPIIICHUH MPECTYIUICHUI, 3aTParuBaioluX UH-
Tepechl MHOXKECTBA JIULL (HallpUMEp, TEPPOPU3M, AUBEPCHUS], pa3-
BSI3bIBAHME arpeCCUBHOUN BOWHBI, TEHOIU/ U JIP.);

— OCO3HAaHUE YTOJIOBHOM MPOTHMBOMPABHOCTH COBEPIIIAEMBIX
JEWCTBUN — TIPU COBEPIICHUU $IBHBIX, OOIIEH3BECTHBIX IIpe-
CTyIUIEeHWH (Hampumep, YOUHCTBO, M3HACWJIOBAHUE, MPUYHHE-
HUE BpeJia 3I0POBbIO U JIp.);

— OCO3HAHME AJIMUHUCTPATUBHON MPOTUBOIIPABHOCTU COBEP-



IIa€MBIX JEUCTBUI — IPU COBEPIICHUH MPECTYIUIEHUI, KOTOPbIE
COCTOAT U3 JIEMCTBUM, HAPYILAIOIIMX aIMAHUCTPATUBHOE 3aKO-
HOZIATEJILCTBO, U MOCIEACTBUM, IIPX HACTYIUIEHUU KOTOPBIX J1€-
HUE B LIEJIOM [TPU3HAETCS MPECTYIUIEHUEM (HallpuMep, HE3aKOH-
Hasl OXOTa, HE3aKOHHAsI TIOPyOKa JepeBbeB M KYCTAPHUKOB, Ha-
PYLLEHHUE IPABUJI JOPOKHOTO JBUKEHUS U SKCILTyaTal[ui TPAHC-
MIOPTHBIX CPEJCTB U [1IP.);

— OCO3HAHHUE JIULIOM, YTO €ro JAEWCTBUS HAPYIIAT HOPMbBI
TPYAOBOTO 3aKOHOJATENbCTBA, — IPU COBEPIIEHUU MPECTYILIe-
HUM, KOTOPbIE COCTOSIT U3 JEUCTBHM, HAPYIIAIIUX TPYAOBOE
3aKOHOZIATEJIbCTBO, U MOCJIEACTBUM, MIPU HACTYIIJIEHUH KOTOPBIX
JesIHUE B LIEJIOM IIPU3HAETCS MPECTYIUIEHUEM (HallpuMep, Hapy-
IIEHUE MPaBUJI OXPaHbl TPYIa);

— OCO3HAaHWE TPaXJAHCKOM IMPOTUBOIPABHOCTH COBEpILae-
MBIX JEMCTBUM — IIPA COBEPIIEHUU MPECTYIUIEHUI, KOTOPbIE CO-
CTOAIT U3 JIEMCTBUM, HAPYIIAIOIIMX IPaKAAHCKOE 3aKOHOATEb-
CTBO, Y NIOCJIEACTBUI, IPY HACTYIJIEHUHA KOTOPBIX AEsIHUE B 1ie-
JIOM NIIPU3HAETCS NPECTYIUIEHUEM (HAIIpUMEP, HAPYIIECHUE aB-
TOPCKUX U CMEKHBIX TpaB, HApyIIeHHe U300peTaTeIbCKUX U Ia-
TEHTHBIX MPaB, HE3AKOHHOE MCIOJIb30BAaHUE TOBAPHOTO 3HAKa U
ap.);

— OCO3HAHHWE KOHCTUTYLIMOHHOM MPOTUBOIIPABHOCTU — IIPU
COBEpILEHUH TPECTYIUIEHUH, HAPYIIAIIIMX KOHCTUTYLIMOHHBIE
IIpaBa rpax/iaH;

— OCO3HAHME JIMIIOM, YTO €ro IECTBUS HAPYIIAIOT HOPMbI MO-
paJ — MPU COBEPIUEHUH ITPECTYIJIECHUN, OCHOBY KOTOPBIX CO-



CTaBJISIIOT aMOpaJIbHBIE IENCTBUS (HAIIpUMED, pa3BpaTHbIE Jei-
CTBUSI, IOMMEHa peOeHKa, pasIyallleHue TAiHbl YCHIHOBJICHUS
Ap.);

— OCO3HaHME JIMIIOM, 4TO €ro JIeWCTBUsI He 0f00psI0TCs 00-
IIIECTBOM B 1IEJIOM, T. €. HapyIIAlOT KaKKe-TO MpaBuiia MoBejie-
HUS, — B Te€X Clly4yasiX, KOrja BUHOBHBIII HE OCO3HAET MPOTH-
BOIPABHOCTH, OOIIECTBEHHOM OMACHOCTH, aMOPAJIbHOCTU CBOUX
JENCTBHIA, HO IOHMMAET, YTO COBEPILIAET COLIMAIBLHO He 0100ps-
eMBbIe JENCTBUS.

[TpuBeseHHbIN NIEpeyeHb COAepKaHKsI OCO3HAHMS JILIOM Xa-
pakTepa coBeplIaeMbIX UM JielicTBUl (Oe3/1eiicTBrs), 6€3yCIIOB-
HO, SIBJISIETCS] IPUMEPHBIM M HENIOJIHBIM, TaK KaK MOXHO HAlTH 1
MHBIE COCTABJISIONINE, YKJIAAbIBAOIIMECS B PAMKH MPEAJIOKEH-
HOU (POPMYJIBI CO3HAHMA JIULIOM (paKTa, YTO €ro JeUCTBUS Hapy-
HIAIOT MPaBWJIa MOBEJEHUS, B 3aBUCKMOCTH OT THIIA COBEpIlIae-
MOTO MPECTYIUIEHUsI U YPOBHSI Pa3BUTHSI BAHOBHOT'O. DTOT (haKT
U CBUJETENHCTBYET 00 YHUBEPCAIBHOCTHU MPEIIOKEHHON (op-
MYJIbl CO3HAHMSI.

JIuio, coBepriaioliee npecryruieHue, JOKHO OCO3HaBaTh,
YTO COBEpIaeMble UM JielcTBuUs (Oe31eiicTBIE) HapyIlaloT Ipa-
BWJIA TOBEIEHMS, IPUHATHIE OOIIECTBOM B LIEJIOM M OTpPaKeH-
HbIe B MPABOBBIX HOpPMax, HOPMAaxX MOpPAJM WM OOblYasi, TakK
Kak Jmobast colpanbHasi rpymnma MOXeT UMeTh CBOM COOCTBEH-
HbIe HelucaHble MpaBuia MOBEAEHH S, HOPMbl MOpaJIH, OObIYaU.
[ToBeneHue JMia MOXKET COOTBETCTBOBATh IIPABHJIAM [TOBE/ICHNUS
KaKOW-JIMOO COIMAIHOM TPYIIIBI, HO TPOTUBOPEYHTH OOIEPH-



HSITBHIM TTPaBUJIaM TTOBE/ICHUSI.

K uucity oOmenpruHATHIX MTPaBUI IOBEIEHNST MOKHO OTHECTH
Y CrelMaJibHbIe MPaBUJia, UMEIOIINEe MECTO B OTJE/IbHBIX MPOU3-
BOJICTBEHHBIX chepax, MOCKOJIbKY JaHHBIE MMPaBHUJIa TAKkKe 0100-
PEHBbI OOIIECTBOM B JIMIIE 3aKOHO/IATENIbHBIX OPraHOB WJIA Opra-
HOB UCIIOJTHUTEIbHOW Biactu. [Ipm 3toMm, ecim ymiio padoraer
B ONpeeJIEHHOW MTPOU3BOJICTBEHHOM c(hepe U CO3HAET, YTO CBO-
VMU JEVCTBUSIMU HapyIllaeT CrielvaibHble MpaBujia MOBEJCHUS,
peub uaeT 00 OCO3HAHWY MM aJIMUHHUCTPATUBHOM IPOTHUBOIIPAB-
HOCTHU CBOMIX JICWICTBUY UM 00 OCO3HAHUY HAPYIICHUSI UM HOPM
M0 OXpaHe Tpy/Aa U TexHUKU Oe3omacHocTu. Eciu ke nuio He
3HAKOMO CO CIeIMaJIbHBIMU MPaBUJIAaMU TTOBEJIEHUsI, TO TIPU Ha-
PYIIEHUM UM 3TUX CHElUAIBHBIX MPABHJI MOXHO TOBOPUTH 00
OCO3HAHWY BUHOBHBIM, UTO OH COBEpINAET COIUATILHO HE 0J00-
psemble neicTBUs (HapylaeT oOIIePUHSATHIE TpaBuia TOBee-
HUsI) OO ero JeUCTBUS MPEACTABISIOT OMACHOCTD JIJIs1 OKpYXkKa-
IOIX.

B 10 ke BpeMs BKJIIOUEHHE B JIETaJIbHOE onpeaesieHue (popm
BUHBI TEPMHMHA «OOIIETPUHSATHIC MpaBUIa» HeleecO00pasHo,
MOCKOJIbKY BCErJja MOKHO IMPEACTAaBUTh YKa3aHHOE CJI0BOCOYE-
TaHWEe B MHOM KOHTEKCTe, Halpumep, yTBEpXkIasi, 4To cyryoo
CTIeIMaJIbHBIE TTPABUJIA TIOBEJICHUSI HE OTHOCATCS K OOIIeTTPUHSI-
THIM M PaCHpOCTPAHSIOTCS JIUIIb HA ONPEAETICHHYIO KAaTErOpUIo
qu. OTCyTCTBUE B 3aKOHE YKa3aHMSI HA OCO3HAHWE BUHOBHBIM
HApYyIIEHWS UM MPABUII TOBEICHU S, IPUHSTHIX OOIIECTBOM B I1e-
JIoM, Oy/IeT KOMITEHCUPOBAThCSI IPYTOM COCTABHOM YaCThIO BUHBI



— NpeABUICHUEM UM BPEIHBIX MOCIIEICTBUN CBOETO MOBEACHUSI.

[Toatomy (popMysly yMBIIIUIEHHOW BUHBI B YaCTH OCO3HAHMS
JIMIIOM XapakTepa COBEpIIaeMbIX UM JeUCTBU (Oe31eiicTBuS)
MOXHO OBbLIO M3JIOKUTH CIENYIOIUM 00pa3oM: IMpecTyIuieHre
MIPU3HAETCS COBEPILIEHHBIM C IPSIMBIM YMBICJIOM, ECJIU JIULIO OCO-
3HABAJIO, UTO €ro JieHcTBUS (Oe3/1efiCTBIE) HAPYIIAOT MTPaBUIia
MOBEJCHHUS. . .

Paccyxnas o HenmpueMseMOoCTH NpUMEHeHUs (POpMyJibl CO-
3HAHUS JIMIIOM OOIIECTBEHHON OMACHOCTU COBEPIIAEMbIX WM
nercTBuil (Oe3erCTBUsI), HEOOXOAMMO PACCMOTPETh BOIPOC O
BO3MOKHOCTH MCIIONb30BAHUSI TEPMUHA «OOIIECTBEHHAS OMac-
HOCTb» JIJIs1 OIIpE/IENIEHUs1 XapakTepa nocjaeacTBuid. OCHOBHBIM
pasrpaHMueHUEM MPECTYIJICHUs OT UHBIX IIPABOHAPYIIIEHUH SIB-
JIsieTcsi, Kak ObUIO YCTAHOBJICHO BHIIIE, HE XapaKTep COBepIae-
MBIX BUHOBHBIM JIEMICTBUH, 4 XapaKTep MOCJIEICTBUM, HACTYIIVB-
HIMX WIM MOTYIIMX HACTYNUTb B pe3y/ibTare JEWUCTBUM JIMILIA.
[Ipu 3TOM BO3MOXHBI JBa BapUaHTa OIMCAHUS XapakTepa Io-
CJIEICTBUM JIEMCTBUM JILIA: TIEPBBIM — (POPMaJIbHO-ONPEAEIICH-
HBIM, BTOPOU — OLEHOYHBIA. POpMasbHO-ONPEAEIeHHbI Bapy-
AHT OIMCAHUS MOCJIEACTBUI NIPYA COBEPUIEHUH JIMIIOM MPECTYTI-
JIEHUs CIelyeT U3 MO3ULIMU, B COOTBETCTBUM C KOTOPOIl TEPMUH
«OOITIeCTBeHHASI OTTACHOCTh» TTPeJIaraeTcsi 3aMeHUTh TEPMUHOM
«IIPOTUBONPABHOCTb». B 3TOM cilyyae onucaHue xapakTepa mno-
CJIE/ICTBUI IEMICTBUH JIMLIA [TPU COBEPLIEHUU UM IPECTYILICHUS
BBITVISIIUT KaK «IPeJBUICHUE IPUYMHEHUs BpPeaa OXpaHsIEMbIM
YTOJIOBHBIM 3aKOHOM MHTepecam». [Ipu BTopoM BapuaHTe peyb



UIeT O TPEJBUICHUU JIMIIOM OOIIECTBEHHO OMACHBIX IMOCTE-
CTBUH CBOUX JIEICTBUM.

Oo11ecTBeHHas1 ONACHOCTD MOC/IEACTBUIA TOBEJCHMU S JIMIA 3a-
KJIIOUAEeTCS B IPUUMHEHUU BpeJla OXPaHAEMbIM YTOJIOBHBIM 3a-
KOHOM MHTEpecaM, MO3TOMY MPH T0OKa3bIBAHUU IMPABOINPUMEHU-
TeseM (pakTa, 9uTo JIMIIO MPEeJBUIEIIO OOIECTBEHHO OTACHBIN Xa-
paKTep CBOMX JIEHCTBUIA, BCEra MpUIETCs J0Ka3blBaTh, YTO OHO
NpEeJBUENIO, YTO €ro JEHCTBUS NPUYMHWIN WIA MOIJIA PUYH-
HUTb BPEJ OXPaHsEMbIM YrOJOBHBIM 3aKOHOM HMHTepecaM. Ta-
KM 00pa3oM, OOIIECTBEHHO OMACHBIE TIOCTIE/ICTBHUS TTOBE/ICHNUS
BCer/a MpUUYUHSIOT BpeJl OXPaHsEMbIM YTOJIOBHBIM 3aKOHOM MH-
TepecaM. A Bcerja Jii IpUYMHEHUE Bpela OXPaHAEMbIM YTOJIOB-
HBIM 3aKOHOM WHTepecaM CBHJIETEIbCTBYET 00 OOIeCTBEHHOM
OIACHOCTH MocyeacTBrN aAercreui mna? Ilpencrasnsercs, 4yto
Ha JAHHBII BOIIPOC CJIe/lyeT OTBETUTh OTPULIATENIBHO.

OxpaHsieMble YrOJIOBHBIM 3aKOHOM MHTEPECHI MPEICTABIISIOT
co0OI He UTO MHOE, KaK pa3iiMyHble BUIbI OObEKTa MPECTyILIe-
HHS, T. €. ONIpPeeIeHHbIE OOIIECTBEHHBIE OTHOIIICHHUSI, OXPaHsie-
MbI€ YTOJIOBHBIM 3aKOHOM, OOIIMI MepevyeHb KOTOPbIX U3JI0KEH
B cT. 2 YK P®. Ilo npusHaky BUAOBOrO (TPYyIIOBOr0) OOBEK-
Ta octpoeHs! raBbl OcodenHoi yactu YK P®. Hepenko B YK
P® MOXHO BCTPETUTD MPECTYIUICHHS], IMEIOIINE CYTyOo «JIid-
HBII1» XapakTep, KOraa FOBOPUTCs 00 0OIIECTBEHHO OMACHBIX TI0-
CIIE[ICTBUSIX, T. €. O HApyIlIEHUH OOIECTBEHHbIX UHTEPECOB T0-
BOPUTb MOKHO C OOJIBIIION HaTsDKKOW. He ciydaiiHO yronoBHoe
Je710 1o (hakTy COBEPUIEHUSI HEKOTOPBIX MPECTYIUIEHUIA TPOTHB



JIMYHOCTU MOXET OBITh BO30YKJEHO UCKJIIOUUTENBHO T10 3asiBJie-
HUIO MTOTEPIIEBIIIETO W TIO €T0 JKe 3asBJICHUI0 MOXET OBITh Tpe-
KparneHo (rmodou, ockoponerue). [Toatomy nooOHbIe TpecTyr-
JICHUS He BJIEKYT 3a COOOM OOITIECTBEHHO OMACHBIX IMOC/EICTBHA,
HO B TO XK€ BpEeMs HApyIIalOT UHTEPECHI, OXPaHsEMbIE yrOJIOB-
HBIM 3aKOHOM.

Paccyxnas o mpeaBuAeHUY JIMIIOM, YTO €ro IeHCTBUS TPUYH-
HSIOT WM MOTYT IIPUYMHUTH BPE/l OXPaHSIeMbIM YTOJIOBHBIM 3a-
KOHOM HMHTepecaM, CJie[lyeT OCTAaHOBUTHCS Ha BOIIPOCE O Xapak-
Tepe Takoro Bpeja. Bpen, HaCTynMBIIMY B PE3YyJIbTATE COBEPILIE-
HUsI JIULIOM TIPECTYIUJIeHUs], AeJIUTCS Ha iBa BuAa. [lepBoiii — Ma-
TepUaJIbHBIN Bpe[, KOrjaa AeWCTBUS MPECTYIMHUKA BIEKYT 3a CO-
OOU «BUAMMBIE» U3MEHEHUS B OO bEKTUBHOM JIEMCTBUTEILHOCTU
(cMepTh, IPUYMHEHNE Bpe/ia 30POBBI0, MATEPUATBHBIN YIIEpO
U T. 11.). Takass pa3HOBUJHOCTH Bpe/ia SIBJISIETCS HEOTHEMIIEMBIM
MPU3HAKOM MPECTYIUIEHUH C MaTeprabHBIMKU COCTaBaMu. BTo-
poM BUJ Bpella, MPUUMHSIEMbII PECTYITHUKOM, KacaeTcsl Hapy-
IIEHWSI UM OOILIECTBEHHBIX OTHOIIEHUI — HEKOW B3aMMOCBS3U
MeXIy JIOAbMU, YPETryJIMpPOBAaHHON HOPMaMH IpaBa, B HAIlleM
ciydae — yrojoBHoro. CiieiyeT OTMETUTh, YTO MPH COBEPIIICHUN
nmo0oro mpectyruieHus (¢ popMabHBIM JIMOO MaTepHaIbHbIM
COCTaBOM) BCerJa MPUYHMHSIETCS Bpell OOBEKTY MPECTYIUICHUS
— OOIIECTBEHHBIM OTHOIICHUSIM B OIpeieieHHON chepe, nHave
TOBOpsI, OXPaHSIEMbIM YTOJIOBHBIM 3aKOHOM WMHTepecam. Mate-
PHMAJTBHOTO e (BUAMMOTO) Bpea MOXET U He ObITh. DTO 00CTOs-
TEJIbCTBO U OOYCIIOBJIMBAET CYIIIECTBOBAHUE B YTOJIOBHOM ITpaBe



MPECTYIJICHUI C MaTepUajIbHbIMU U (POPMaIbHBIMU COCTABAMMU.
Jlst Toro 4toObl HAWTH YHUBEPCATIBHYIO, T. €. TIOAXOMASIYI0 K
MPECTYIJICHUSIM KaK ¢ MaTepUabHBIMU, TaK U ¢ (hOpMaTbHBIMU
coctaBamu, (hopMyJly BUHBI, HEOOXOAUMO MPHUHATh BO BHUMA-
HUE BTOPOM BUJI Bpe/ia, KOTOPHIN NMEET MECTO IPH COBEPILIEHUHN
Mo60ro rpecTyruieHust. Takoi MoAXo/ MO3BOJIUT MPU3HATD, YTO
npecTyrieHusi ¢ popMaJTbHBIMU COCTAaBAMH MOTYT COBEPIIIATHCS
KaK C MPSAMBIM, TaK ¥ C KOCBEHHBIM YMBICJIOM. DTO MTO3BOJIUT U3-
0eaTh MHOTOUYMCIIEHHBIX AUCKYCCUN O CYOBEKTUBHOW CTOPOHE
NPECTYIUICHU# ¢ (DOPMaIbHBIMH COCTaBaMHU. 4!

Oco3HaHue JU1IoM (paKTa, YTO €ro ACUCTBUS HAPYIIAIOT OMpe-
JieJIeHHbIE MPaBUJIa MOBEACHUS, SABJSETCS OOHUM U3 00s3aTelTb-
HBIX JIEMEHTOB YMBIIILIEHHOUN (popMbl BUHBI. [IOCKONIBKY B Ha-
CTOSIIIIEM UCCIIEIOBAaHUU MPEAIAraeTcsi OTKa3aThCsi OT (hopMyIn-
POBaHUsI BOJIEBOrO MOMEHTA BUHBI, JIJIEHHE YMBIC/IA Ha TTPSIMOM
Y KOCBEHHBII CJIe/1yeT MPOU3BOIUTD [0 BTOPOMY 00SI3aTEIbHOMY
JIEMEHTY YMBIILIEHHON (DOPMbI BUHBI — 110 CTENIEHU TTPeIBUIE-
HUS JINIIOM ITOCJIEICTBUI CBOMX JACHUCTBHI.

[Tpexae Bcero HEOOXOOMMO OTMETHUTh, UTO B JICHCTBYIOIIEM
VYK P® 3akoHOIaTeN b PEATTPUHSLII TIONBITKY PACKPBITH CTETIEHb
MIPEeIBUICHUS JIIIOM ITOCJECICTBUIA CBOMX HEWCTBHM (Oe31ei-
CTBUS1), BKJIIOUMB B NIOHSTHE YMBIILJIEHHOM (POPMbI BUHBI TTPEJI-
BUJICHUE JIUIIOM HEW30eKHOCTU WJIM BO3MOKHOCTU HACTYILIE-
HUSl JAHHBIX NocieacTBUd. OHAKO COYETaHUE HOBBIX KpUTE-
pUeB onpeaesieHus CTeNeH! MPeABUIEHUS JIMIIOM MOCIIeCTBUN

4o § 1 rnasel [ HacTosimert paboOTHI.



CBOMX JIECTBUI Y TPAAUIIMOHHBIX, COCTABJISIONIUX BOJIEBOW MO-
MEHT BUHBI, KPUTEPUEB HEJIb3s1 IPU3HATD YIAYHBIM.

Ncxons u3 conepxanus cr. 25 YK P®, MOXHO caienath Bbl-
BOJI, YTO MPH MPSMOM YMBbICJIE JIUIIO TTPU KeJJaHUK HACTYIUICHU ST
OIpe/ieIeHHBIX TIOC/IEICTBUI MOXKET MPeIBUAETh KaK HEN30eK-
HOCTb, TaK ¥ BO3MOXXHOCTh MX HACTyIUleHHs. Takum oOpa3om,
BO3MOXHBI JIB€ (DOPMYJIbI PSIMOTO YMBbICIA!

1) oo mpeaBUAUT HEW30€KHOCTh HACTYIUIEHUsS TOCTe-
CTBUI CBOMX JICUCTBUI U KEJIAET UX HACTYIUICHUS;

2) M0 NPEeJBUAUT BO3ZMOKHOCTb HACTYIIEHUSI ITOCIIEACTBANA
CBOMX JEVCTBUM U KEJIAeT UX HACTYIUICHUS.

Cnenyer OTMETUTh, YTO B TEOPUM YTOJOBHOTO IpaBa HET
€/IMHCTBA MHEHUI IO BOIPOCY O TOM, CYHIECTBYET JI MPU Mpsi-
MOM YMBICJIE TOJIBKO JIMIITh HEN30EKHOCTh TIPE/IBUICHUS JITIOM
TIOCJIE/ICTBUN CBOUX JICHICTBUM, TMOO HAPSAY C HEN30EKHOCTHIO
MOeT UMETh MECTO M BOBMOKHOCTb TaKOTO MPeIBUICHUS. +?

Il orpenesieHUsl yKa3aHHBIX PAa3HOBUAHOCTEN MPSIMOTO
YMBICJIA TIPEk/Ie BCEro HeOOXOAUMO YSICHUTD CYITHOCTh TEPMU-
HOB «HEM30EKHOCTb» U «BO3MOXHOCTb», PACKPBITh, UYTO O3HA-
YaeT KeJJaHUe HACTYIICHUS MOCJIE/ICTBUM.

2 Cwm, Hanpumep: Jazeas I1. C., Komos /1. I1. Yka3. cou. C. 95-108; Kysreyosa H.
@. OTBETCTBEHHOCTD 3a MPUTOTOBJICHHE K MPECTYIUICHHIO 1 MOKYIIIEHHE Ha TIPECTYII-
JICHUE TI0 COBETCKOMY YTroJIoBHOMY TipaBy. M., 1958. C. 137; Jemudos FO. A. Ymbicen
Y €ro BUBI N0 COBETCKOMY YTOJOBHOMY MpaBy: ABTOped. AUC... KaH[. I0pUA. HayK.
M., 1964; Maxaweuau B. I". BoneBoi 1 MHTEJUIEKTyaIbHbIN 3J1eMeHThl yMbIcia // CoB.
roc-Bo u npapo. 1966. Ne 7. C. 107; Ymesckuii b. C. Vka3. cou. C. 202-203; Kypc
COBETCKOro yrojiopHoro npasa. (Yacte O6mas). T. 1. JI., 1968. C. 419-420.



C TOYKM 3peHust STUMOJIOTUM, HEU30eKHOCTh — 3TO TO, Ye-
IO HEBO3MOXHO M30ETHYTh, UTO HEJb3s MPeJoTBpaTuTh.** Bos-
MOXHOCTb — 3TO TO, YTO MOXKET MPOU30UTH; TO, UTO JIOITyCKAeT-
cs1; CPEACTBO, YCIIOBHE, 0OCTOSATEIbCTBO, HEOOXOIUMOE ISl OCY-
IIeCTBJICHUs Yero-Huoyap.* JKenaHue B MCUXOJOTMH O3HAYAET
oTpakalllee MoTpeOHOCTh NIepekrBaHKe, Nepeleee B aei-
CTBEHHYIO MBICJIb O BO3MOKHOCTH 4eM-JIM00 00J1agaTh WiIv 4To-
0o ocyiecTBUTh. Kenanue 060CcTpsieT OCO3HaHUE Liesu Oyy-
IIEro JEeWCTBUS U TIOCTPOEHUs ero TuiaHa. JKenanve xapaktepu-
3yeTCsl JIOCTATOYHO OTYETIIMBOM OCO3HAHHOCTHIO IOTPEOHOCTH. 4

CreioBaTellbHO, JKEJIaHWE JIMIA HACTYIUICHUSI KOHKPETHBIX
TIOCJIE/ICTBUI CBOUX JIEICTBUI O3HAYAET, MPEK/E BCEro, 0CO3HA-
HHUE UM KOHKPETHOW 1IeJIM ToBe/IeHus. B Teopuu *ke yroioBHO-
IO MpaBa 1 MPaKTUKE ero MPUMEHEHHUsI TT0]] JKeJIAaHUeM JIMIa Ha-
CTYIUICHUs OTpee/IeHHBIX MOCIeICTBUI (PaKTUUECKU TTOHUMA-
eTcsl pe/IBUJIeHUe UM Hen30€XKHOCTU MX HACTYIUICHUS B CHITY
TOTO, YTO BUHOBHBIN COBEPIIIAET BCE, 10 €r0 MHEHUI0, HEOOXO/H-
MBIE JISHCTBUS JIJIST HACTYTUICHUSI KOHK PETHBIX JKeJIAaeMbIX M I10-
cnencteuil. He ciyvaiino, Haripumep, py pa3rpaHuyeHun youii-
CTBa U MPUYMHEHUS TSKKOTO Bpeia 3I0POBbIO, TIOBJIEKIIErO MO
HEOCTOPOXKHOCTH CMEPTh MOTEPIIEBIIIETro, a TaKkKe pa3rpaHuye-
HUM TIOKYIIICHUsI Ha YOWICTBO W TIPUIMHEHUS BpeJia 3/I0POBBIO

433 Cwm.: Oorcezos C. H., llseoosa H. FO. Yxa3s. cou. C. 406.
* Tam xe. C. 92.

* Meuxonorus: Crnoaps / ITog o6m. pen. A. B. Ilerposckoro, M. I'. fIpomeBckoro.
2-e u3p., uctp. u jgor. M., 1990. C. 115.



[1nenym BepxoBHoro Cyna Poccuiickoit ®epnepaiiuu npeaiaraer
YUUTHIBATh, B YACTHOCTH, CIIOCOO M OpyJ¥e MPECTYIUIEHUSs, KO-
JIMYECTBO, XapaKTep U JIOKAJIM3AIIMIO TeJICCHBIX TIOBPEXICHU. 4©
VdeT yKka3aHHBIX 00CTOSITENILCTB MO3BOJISIET YCTAHOBUTD OTHIOMb
HE OCO3HAHME MPECTYITHUKOM ONpeIeJIeHHOW IMOTPeOHOCTH, Jie-
JKaleld B OCHOBE €ro JEMCTBUM, a CO3HAHHWE UM TOro, 4To CO-
BepIIaeMble JIEHCTBUS JOJKHBI MOBJIEUb 32 COOOW CMEpTh I0-
TEepIEBIIETO, T. €. CO3HAHKE JIOCTAaTOYHOCTH COBEPIIAEMBIX JeH-
CTBUM ISl HACTYIUICHUS] KOHKPETHOTO TOCJECTBUS, YTO O3HA-
YaeT MpeBuieHNe JTUIIOM Hen30eKHOCTH ero HACTYTIICHUSL.

Takum oOpa3oM, ¢ TOYKU 3peHUsl JEHCTBYIOIIEH YTrOJIOB-
HO-TTPABOBOM TEOPUH JKeJIaHWEe HACTYTUIEHUS ONpee/ICHHBIX TT0-
CIIEICTBUI UJICHTUYHO MPEIBUICHUI0 HEM30EKHOCTU HACTYTLJIE-
HUS JaHHBIX nocyecTBuid. [TosTomy ecnmu yopars u3 hopMyIisl
BUHBI BOJIEBYIO COCTaBJISIONIYIO MPSIMOTO YMbICTA, TO HUYETo He
WU3MEHUTCS, @ UHCTUTYT BUHBI CTaHET OoJiee MOHATHBIM, TaK Kak
Oy/IeT UMETh YEeTKYIO CUCTEMY TTOCTPOESHUSI.

ApryMeHT, COrJIaCHO KOTOPOMY MPECTYITHUK BCErja MOXET
COCJaThCs Ha TO, UTO PE3yJIbTaT ero JASUCTBUN He TIPeCTaBIIsII-
cs1 eMy Hen30eXKHbIM, a TOJIbKO BEPOSITHBIM, MOKHO OTOPOCHTb,
TaK Kak peyb B JAHHOM CJTydae ujieT He 00 OObEKTUBHOM OLIEHKe
OOCTOSITEJILCTB COBEPITIEHHOTO TIPECTYIUICHHUSI, & O MOTHBHPOB-
Ke, T. €. IIOMbITKE JIUIA OObSICHUTH CBOU JIEHCTBHSI, BLICTABUB Ce-

%0 cyne6Hol npakTuke 110 aenam 00 youiictse (ct. 105 YK P®) cwm.: TToctaHoBite-
nue [lnenyma BepxoBaoro Cyna Poccuiickoit ®enepanyu ot 27 ssHBaps 1999 1. Ne 1 //
Bionnerens BepxosHoro Cyna P®. 1999. Ne 3.



0s1 B OoJiee BBHITOIHOM CBETE, M TeM CaMbIM M30eKaTh 3aCITyKEeH-
HOH OTBETCTBEHHOCTH. Kpome Toro, He ciemyeT oTOpachBaTh 1
37]paBblii CMBICI B OIIEHKe OOIIen3BecTHBIX Belei. Ecmu yuiio,
CTOJIKHYBIIIee rotepneniiero ¢ 20-ro sTaxa, yTBepkIaeT, 4To He
TIpeBU/IEI0 HEM30S)KHOCTH €ro CMEepPTH, TO JIMOO OHO JIYKABHT,
OO0 CTpasaeT pacCTPOMCTBOM MICUXUKH, YTO HE TO3BOISIET EMY
aJIeKBaTHO OIICHUBATh CBOM JICHCTBUSI.

Hewns0exHOCTh HACTYIUIEHUsI MOCEACTBUI O3HAYaeT, YTo B
pe3yJbTare COBEpILEHUs ONMpPENeSIeHHBIX JEHCTBUIA MPU OOBIY-
HBIX YCJIOBHMSIX HACTyMaeT KOHKPETHOE TMOCie/cTBre (7100
HECKOJIBKO TIOCNIE/ICTBUI B aJIbTEpHATHBE), SIBJISIONIEECs 3aKO-
HOMEPHBIM UTOTOM 3THX JEUCTBU. B TO ke BpeMsi uMeoT me-
CTO CHUTYaIlUH, KOTJIa, HarprMep, OOMbIIast 032 sS1a B CUILy 0CO-
OEHHOCTEl OpraHr3Ma MOTEPIIEBINETO HE OKA3bIBAET 0XKUAAEMO-
IO MPECTYITHUKOM JICWICTBUSI, @ 3TO CBUJIETEIbCTBYET JIUIIb O CO-
BEPIIEHHOM TOKYIIIEHUU Ha YOUICTBO, HO HE O TOM, YTO B JIaH-
HOW CHUTYAIIUU JIAIO MPEJBUIUT JIUIIL BOZMOKHOCTh HACTYTLJIE-
HUSI CMEPTH, UHAYE €T0 JISCTBUS CIeA0BAIO Obl KBATM(DUITPO-
BaTh 10 (PaKTMUECKU HACTYMHUBIIIMM TOCJIEICTBUSM KaK TTPUYH-
HEeHUe Bpe/ia 370POBbIO.

WNHuTepecHsli mpuMep NPUBOIUT B CBOEM HccliegoBannu A. H.
TpaiinuH, Korma ¢ menbpio yOHiCTBa OTHOTO U3 pabourXx, peMOH-
TUPYIOIIVX 37]aHUE HA YPOBHE JICBATOTO 9TaXa, MPECTYITHUK MOJI-
pe3aeT KaHaT KaOWHbI, B KOTOPOU MMOMUMO HEro HaXOIUTCS ellie
oguH paboumii. B pesynbrare Hactymaer rudenbp odoux.4” Co-

47 Tpaiinun A. H. Ob1iee ydeHune o coctase mpectyruienus. M., 1957. C. 201.



BEpILIEHHO BEPHO B JAHHOM CJlydae YTBEPXKJIEHHUE, YTO MPECTYTI-
HUK JEWCTBOBAI C MPSMBIM YMBICIIOM Ha YOWUHCTBO JIBYX JIMII,
TaK Kak MMpeBuIe]l Hen30eKHOCTh HACTYIICHU ST UX CMEPTH. X0-
TS BUHOBHBIN yTBEPKAAeT, UTO kejlajl yOUTh OHOTrO padoyero,
a CMepTh BTOPOIO JIMIIb AOMYcKal, (OPMaIbHO 3TO CBUETENb-
CTBYET, UTO yKa3aHHOE MPEeCTYIUIEHUE B OTHOIIEHUH OJIHOTO Pa-
60Yero CoBEpIIAIOCH C MIPSIMBIM YMBICJIOM, a B OTHOIIIEHUH APY-
rOro — ¢ KOCBeHHBIM. OIHAKO TAKOU ITOAXO0 K OLIEHKE JEUCTBUMN
MIPECTYIHUKA TPE/ICTABIISIETCS] HEBEPHBIM, TTOCKOJIbKY, €CTh Obl
pabounM B pe3yJsibTaTe MOAPEe3aHUs KaHaTa M0 CYACTIIMBOU CITy-
YaHOCTU OBbUT IPUYMHEH BpPe] 3I0POBbIO, TO ENCTBUS BUHOB-
HOT'O MBI JIOJIKHBI ObUTH KBaIM(UIIMPOBaTh KaK MOKYIIIEHHE Ha
yOMIACTBO U KaK MPUYMHEHHE Bpeaa 3[0POBbIO MO (DAKTUIECKH
HACTYNUBIIUM TOCJIE/ICTBUSIM, UTO HE OTPaXxajio Obl OMacCHOCTU
COBEpIIIEHHOTO MPeCTYIICHUS.

[TonBost UTOT, MOKHO YTBEPKJATh, UTO BKJIIOUEHUE 3aKOHO-
naresieM B (hOpMyJTy MPSIMOTO YMbIC/IA MPEABUIEHUS JIMLIOM BO3-
MOKHOCTH HACTYIUICHUS TMOCJIEACTBANA CBOUX IEUCTBUU MPOTHU-
BOPEUMT CYIIIECTBY €ro BOJIEBOTO MOMEHTA — XKeJIaHUs HACTYII-
JIEHU s TIOCJIeJICTBUM, TaK KaK BO3MOKHOCTb — 3TO TO, YTO JIOITyC-
KaeTcsl, HO He JKeJIaeTCsl.

[IpenBuaeHre BOZMOKHOCTH HACTYIIJIEHUSI TTOCTIECTBUI CBO-
YX JEVCTBUM NTPU KOCBEHHOM YMBICJIE, KaK CJIEAyeT U3 AUCIIO3U-
i 4. 3 cr. 25 YK PO, cooTHOCUTCA 3aKOHOIATEIEM C CO3Ha-
TEJIbHBIM JIOMYIIEHUEM JIUIIOM STHX IOCIeACTBUN OO ¢ 0e3-
pa3MuHBIM K HUM OTHOIeHreM. Kak yxe yka3bBaJoch, BO3-



MOXHOCTh — 3TO TO, YTO JomycKaercs. Takum oOpa3om, eciu
JIMIO MPEABUANT BO3MOKHOCTh HACTYIUICHUS] BPEIHBIX MOCIIE/I-
CTBUM CBOUIX JIEMCTBUIA, TO OHO TEM CaMbIM JIOYCKAET 3TU MO-
clencTBUs. B oinume ot npenBuieHNs Hen30e:KHOCTY HACTYII-
JIEHUs TIOCJIE/ICTBUI, KOTAa JIMIO CO3HAET AOCTaTOYHOCTh CO-
BEPIIAEMBIX JEMCTBUM ISl HACTYIJICHUS] KOHKPETHOTO MOCIIE-
CTBUS1, TIPU NMPEABUACHUNA BO3MOXKHOCTH HACTYIUIEHUS MOCIE/-
CTBUH JIMIO MPEABUIUT JIMIIL a0CTPAKTHYIO BO3MOKHOCTh Ha-
CTYIUICHUsI KAKOTrO-JIMOO TOC/E/ICTBUSI B aJIbTEPHATUBE C JIPY-
TMMHM MOTYIIIMMH HACTYNHTh MOCIEACTBUSAMU. B 11e1b noBese-
HUS JIMIIA B 3TOM CJTy4Yae He BKJIIOUEHO KOHKPETHOE MOCJIE/ICTBUE
(psAl KOHKPETHBIX MOCJECTBUN B aJIbTEPHATUBE) €0 ENCTBUM.
Llens moBeeHNsT HOCUT a0CTpaKkTHBIN xapakrtep. [1o cyimecTBy,
MIPU TIPEABUICHUY JIALIOM BO3MOKHOCTH HACTYIUIEHUS MOCIIE/I-
CTBUM CBOMX JIEMCTBUI HEBO3MOXXHO Ha3BaTh €ro YMbICET KaK
OIpE/IEIEHHBIN, IPU KOTOPOM BHHOBHBIN MPEIBUAUT KOHKPET-
Hoe nociencTBue. KocBeHHbIN yMbICes BCerja XapakTepu3yercs
OO0 aTbTEPHATUBHOCTHIO BO3MOXKHBIX TIOCNIE/ICTBUM, JIUOO WX
HEOITPEIEIEHHOCTBIO.

Be3pasznnyHoe OTHOIIEHHUE JIMLIA K TTOCJIEICTBUAM CBOUX JIEM-
CTBUH, BKJIIOUEHHOE 3aKOHoAareneM B (hOpMY/Ty KOCBEHHOI'O
YMBIC/Ia, HOCUT WHOW OTTEHOK XapaKTEPUCTUKU CYOBEKTUBHBIX
MPOLIECCOB, MPOTEKAIIMX B €ro CO3HaHUU. Tak, ITUMOJIOrU-
YecKoe 3HAueHUe CJIOBa «O0e3pa3NIMYHbI» OMpeAessercss Kak
PABHOMYIIIHBIN, Oe3y4acTHBI OO HE MMEIOIIUN CYIIeCTBEH-
HOTO 3HAYEHUs, HE MPEACTABJIAIONIMN CYIIECTBEHHOIO UHTEpe-



ca.*® Orcrofa XxapakTepuCTHKa OTHOIICHHMS JIMIA K ITOCJICICTBH-
SIM CBOMX JICUCTBUI KaK Oe3pa3IMIHOrO CKOpee OTPakaeT IMO-
[IUOHAJILHOE COCTOSIHUE TICUXUKHU CYOBEKTa, HO He €ro BOJIO.

bBe3paznnyHoe, paBHOAYIIIHOE OTHOIIEHWE K TOCIEACTBUSM
CBOMX JICHCTBUI MOXET ObITh KaK IPH KeJTaHUH JIUIIOM MX Ha-
CTymyieHus (OCOOEHHO SIBHO 3TO MPOSIBIISIETCS TIPU aJlbTepHA-
TUBHOM YyMBbICJIe, KOr/a /Jisi BUHOBHOTO HE TPEJCTaBIsET Cy-
IIIECTBEHHOTO MHTEpeca, Kakoe UMEHHO U3 XKeJlaeMbIX TOCIIe/-
CTBUM HACTYIIUT), TAK W MPH JIOMYIIEHUH JIUIIOM BO3MOKHOCTU
HACTYIUIeHHs TiocneicTBuil. dPakTtudecku Oe3pa3ImiHOe OTHO-
IIEHHUE JIIA K TIOC/IEICTBUSIM CBOUX JICHCTBUN XapaKTepusyeT B
KaKOK-TO Mepe CTeTeHb KeJIaHUsI WJTU OIYIIEHHS 3TUX TOCIe/-
creuid. CriejoBaTeIbHO, KaK IPH MTPSIMOM, TaK 1 P KOCBEHHOM
YMBICJIE BO3MOKHO YCMOTPETh Oe3pa3IMuHOe OTHOIIEHHE JINIIA K
TMOCJIeJICTBUSIM CBOETO TMOBEJCHMU S, a 3HAUUT, Oe3pa3InIHOE OT-
HOITIEHHUE K TIOCJIEICTBUSAM HE MOXET CIIYKUTh €JUHCTBEHHBIM
KpUTEpUEM ISl pa3rpaHUUeHUsT TIPSIMOTO M KOCBEHHOT'O YMBIC-
Ja.

Takum 00pa3oM, MOXKHO CIEJIaTh CIIAYOIINE BHIBOJIBL:

— BKJIIOYEeHHE B (popmysly yMBbICIa CO3HAHMS JIMIIOM OOIlie-
CTBEHHOI OIMACHOCTY CBOMX AEWCTBUI HEYHAYHO C TOUYKU 3pe-
HUSI CHCTEMHOCTHY TIOCTPOEHUSI MHCTUTYTA BUHBI, O0JIee 11eJ1eco-
00pa3HO TOBOPUTH O CO3HAHUM JIUIIOM, UTO €ro JercTBus (6e3-
JICVCTBHE) HAPYIIAIOT ONpe/e/IeHHbIE TTPaBUIa MMOBEIEHUS;

— hopmyity «IIpeBUIENIO HACTYIUIEHHUE OOIIECTBEHHO OIlac-

48 Cm.: Oicez06 C. U., Illseoosa H. FO. Yka3. cou. C. 42.



HBIX TIOCJIEACTBUI» 1IeJIeCO0Opa3HO 3aMEHUTh Ha «ITPEIBUIEIIO
MPUYMHEHUE BpeJa OXPaHsEMbIM YTOJIOBHBIM 3aKOHOM MHTEpe-
cam», 4TO MO3BOJIUT YHU(PUIIUPOBATH MOAXO/bI K OMPEIEICHUI0
CYOBEKTHBHOM CTOPOHBI B MPECTYIUIEHUSX C MaTEpUATbHBIMU U
(popmasibHBIMU COCTaBaMU;

— C OJIHOM CTOPOHBI, MPEABUACHUE BO3MOKHOCTH HACTYILIE-
HUS TIOCJIEICTBUM NIPU MPSIMOM YMBICJIE HE COBIQAAET MO CO-
JIEPKAHUIO C JKEJIAaHUEM MX HACTYIUIEHUS; C IPYroll — kKeJaHue
HACTYIUICHUSI TIOCIECTBUI UJICHTUYHO 110 CBOEMY COAEPKAHUIO
TIPeBUICHUIO HEM30EKHOCTH UX HACTYIIICHUST,;

— JIOMYyIIEHHUE MOCIEeCTBUM P KOCBEHHOM YMBICIIE MOJHO-
CTbIO COBMAJIAET 1O COMIEPKAHUIO C MPEABUIEHUEM BO3MOKHOCTH
UX HACTYIUIEHHS;, B TO K& BpeMs Oe3pa3MyHOe OTHOIIEHHE K
MOCJIEICTBUSAIM MOKET UMETh MECTO KAK TP ITPEIBUICHUN HEU3-
OEKHOCTH UX HACTYIUIEHUS, TaK U TIPU TIPEBUICHUY JTUIIOM Ta-
KOM BO3MOKHOCTH.

YuuteiBas caesaHHbIE BHIBOABI, npejyiaraercs cT. 25 YK PO
V3JIOKUTH B CIIEAYIOIIEN PEJAKIIAN:

Crarbs 25. [Ipectynuienne, COBepuieHHOE YMbIIIJICHHO

1. ITpecryrieHneM, COBEpIIIEHHBIM YMBIIIUIEHHO, TPU3HAETCS
JIesTHUE, COBEPIIIEHHOE C TIPSIMBIM WJIM KOCBEHHBIM YMBICJIOM.

2. Ilpecrynnenue mnpuU3HAETCS COBEPIIEHHBIM C MPSMBbIM
YMBICJIOM, €CJIM JIMIIO OCO3HABAJIO, YTO €ro JeucTus (Oe3zen-
CTBUE) HAPYIIAOT MpaByJia OBEICHHU S, ¥ TIPEIBUIEIIO He30exk-
HOCTh IPUUMHEHUSI Bpe/ia OXpaHsieMbIM HacTtosiM Kogekcom



1paBaM U UHTEpPECaM.

3. IlpecrymieHre MPU3HAETCS COBEPIIEHHBIM C KOCBEHHBIM
YMBICJIOM, €CJIU JIMIIO OCO3HABaJIo, 4TO ero jiercTBus (Oe3neii-
CTBHE) HApyIIAIOT MpaBuJia MOBEJCHUS, ¥ MPEIBUICIIO BO3MOK-
HOCTh IIPUUMHEHHS Bpe/la OXpaHsAeMbIM HacTosmM Konekcom
MpaBaM U UHTEPECAM.



§ 3. IIpo6aembl 3aK0HOJATEJILHOM
perjiaMmeHTaIuu
HEOCTOPOKHOM (POPMBbI BUHBI

OcHOBHBIE pa3/inuvs HEOCTOPOKHOM M YMBIIILIEHHOU (popMm
BMHBI, UICXO/ISl U3 MX 3aKOHOJATEIbHOro onucanus (cT. 25,26 YK
P®), cBopsATca K cnepyomemy:

1) npu HEOCTOPOXKHOU (POpME BUHBI B BUJIE JIETKOMBICIIHS JIU-
1O:

— He OCO3HaeT XapaKTepa CBOMX JielcTBUl (Oe3/1eiicTBuS);

— He KeJlaeT, He JIOMYCKAeT HACTYIIeHUsI OOIECTBEHHO OIlac-
HBIX TIOCJIE/ICTBUI CBOMX JIEHCTBUI (Oe3/1efCTBUS), HO, TIPEIBH-
151 BOBMOXKHOCTh MX HACTYTIJICHU I, CAMOHA/IESTHHO 0e3 JI0CTaTou-
HBIX K TOMY OCHOBaHHI pAaCCUMTHIBAET HA ITPEJOTBPAIIICHUE ITUX
MOCJIEACTBUU;

2) ipu HEOCTOPOKHOM (pOpME BUHBI B BUJIE HEOPEKHOCTH JIU-
1O:

— He OCO3HAeT XapaKTepa CBOMX JIEHCTBUI (Oe3/1efCTBUS) U HE
NPEABUIUT BOZMOKHOCTU UX HACTYIUIEHH S, XOTSI IIPU HEOOXOH-
MOV BHUMATEJILHOCTU U MPEYCMOTPUTEILHOCTU JTOJKHO OBLIO
Y MOIJIO TIPEBU/IETh STU MOCIIEICTBUS;

— Kakoe-JIM00 OTHOIIEHHE JIMIIA K XapaKTepy CBOUX JIEHCTBUN
(Ge3neicTBUS) M K BOZMOXKHBIM TOCJIEICTBUSIM TIOJHOCTBIO OT-



CyTcTBYyeT.*

[Mpexne Bcero oOpamaioT Ha ceOs BHUMaHUE HEKOTOpHIE
HeOeCcCropHble MOMEHTHI B 3aKOHOJATEJIbHOM  OMpejieieHun
HEOCTOPOKHOU (hOpMbl BUHBI. Tak, MpU JIETKOMBICIUU JIUIIO
MPEABUIUT BOZMOKHOCTh HACTYIUICHUSI OOIIECTBEHHO OMACHBIX
TIOCJIE/ICTBUN CBOMX JEWCTBUN (Oe3/1efCTBUS), HO TIPU 3TOM He
CO3HaeT XapakTepa CBOuX JeucTBuil (Oe3aeiicTBust). Mexay Tem,
KaK yke OTMEeYaJioCch, OCO3HAHUE JIMIIOM OOINECTBEHHOM orac-
HOCTU COBEpINIAeMbIX UM JICHCTBUI (Oe31efCTBUS) MTPU YMBICIIE
B TEOPUM YTOJIOBHOTO MPaBa, Kak MPaBUJIO, PACKPHIBAECTCA Yepe3
MpEeIBUIEHUE JIMIIOM BO3MOXHOCTH MPUYMHEHMS] Bpela oxpa-
HsIeMbIM YTOJIOBHBIM 3aKOHOM OOINECTBEHHBIM OTHOIIEHUSIM >
U MO0 BBICTYIAET JIEMEHTOM IMPEIBUICHHS] BPETHBIX MMOCTIE-
CTBUM JesIHUSA, JINOO0 IMOJIHOCTBIO C HUM OTOXIeCTBIIsAeTCs. Takast
TIO3UIIMS MPEJICTABISAETCS AOCOMIOTHO OOOCHOBAHHOM C TIO3UIIUN
TICUXOJIOTUY TIOBE/ICHU I €CJIU JIUIIO, COBEpIast KaKue-1u0o0 Jei-
CTBUsI, IPEABUANT UX BPEAHbIE MOCIECTBUS, 3HAYUT, OHO CO-
3HAET BPEJAHOCTh COBEPIIIAEMbIX UM JeUCTBUM. [Ipyrumu cioBa-
MU, €CJIA JIMIIO TPEIBUAUT BO3MOXHOCTh HACTYIUICHUsI OOIIe-

¥ Cm. IMpunoxenne 1 k HacTosmIel padoTe.

0 Cm., Hanpumep: Ymesckuii b. C. BuHa B COBETCKOM yrojioBHoM mipase. M., 1950.
C. 190-195; Jazens I1. C., Komos /]. I1. CyobeKTUBHAs CTOPOHA MPECTYIUICHUS U ee
ycraHoBsieHue. Boponex, 1974. C. 85; Hepcecsin B. A. OTBETCTBEHHOCTH 32 HEOCTO-
poxuble nipectrymienus. CI16., 2002. C. 27-29; Papos A. H. KBanudukanus npe-
CTyIUIeHHH 1o cyObeKTUBHBIM npu3Hakam. CII6., 2003. C. 79-80; Kommenrapuit k
VronosHomy koxekcy Poccuiickoil @enepanun. 2-e usf., usm. u gou. / Ilox pen. O.
U. Ckyparosa, B. M. Jlebenesa. M., 1997.



CTBEHHO OIIACHBIX ITOCJIECTBUI CBOUX JENCTBUM (Oe31eHCTBHA),
TO OHO, O€3yCJIOBHO, CO3HAET MX OOIIECTBEHHO OMACHBIN XapaK-
Tep. JlaHHbII BBIBOJ, MOKHO TOJTHOCTBIO OTHECTH U K JIETKOMBIC-
muo. [ToatoMy, HECMOTpSI Ha YETKO ONpe/eeHHYI0 3aKOHOM
(opmyity erkombIciusi, BOITPOC O COAEPKAHUN HEOCTOPOKHOM
(bopmBbI BUHBI He JIUIIIEH TUCKYCCUOHHOCTH U TIO-Pa3HOMY TpPaK-
TyeTCsl B TEOPUM YTOJIOBHOTO TIPaBa: OJIHA KPUMHUHAIMCTHI CUM-
TAlOT, YTO MPH JIETKOMBICITUH JIUIO HE MOKET OCO3HABaTh OOIIIe-
CTBEHHO OIACHBIN XapaKTep CBOMX AEUCTBUM (Oe30eCTBHS)>!

e, Hanpumep: Yepexeauosze M. I'. TIpo6iemMa HEOCTOPOKHOM BUHBI B YTOJIOBHOM
npase. Towmich, 1976. C. 65; Kydpseues B. H. IlpaBo u noBenenue. M., 1978. C. 10;
Hazenw I1. C., Komoe J]. I1. CyObeKTHBHASI CTOPOHA MPECTYIUICHUS U €€ YCTaHOBJIe-
Hue. Boponex, 1974. C. 129-130; Tpyxurn A. M. HeocTopoXHOCTb Kak (hopMa BUHBI:
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