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IIpeaucaosue

IIpennaraemast BHUMaHUIO yMTaTesied padoTa npejcTaBiseT coOOM NepBblii TOM U3 3ayMaH-
Horo O. C. Modde TpeXxToMHOro Kypca JIEKIMiA 10 TpaXkJaHCKOMY IpaBy, HallMCAHHOIO Ha Oase
KOIM(ULMPOBAHHOIO B Havasie 60-x rofgoB 3akoHoHaTes1beTBa. OHAKO B CBET BBILLUIX JIMILb ABa Mep-
BBIX TOMa', TOCBAIIEHHBIX, COOTBETCTBEHHO, OOIIEH YacTH rPak/IaHCKOTO 1paBa U MpaBy COOCTBEH-
HoctH (T. 1) 1 oOsI3aTesbcTBeHHOMY TipaBy (T. 2). TpeTuit ToM, B cOCTaB KOTOPOTO JOJIKHBI OBLITH
BOUTHU PA3eJibl, MOCBAIIEHHbIE TBOPYECKUM ITPABOOTHOIIEHUAM, CEMEMHOMY M HACJIEICTBEHHOMY
npaBy, MO MapKoii u3zarenscra «fOpuandeckas murepaTypa» Tak U He TOSBUIICS .

IToaroroBka aBTOPCKOro Kypca JIEKLMI — HE TOJILKO BECbMA TPYJOEMKHIA, HO M OTBETCTBEHHBIN
I1ar, KOTOPHIA B COBETCKOE BpeMsl ObLT c/ieflaH HEMHOTMMH LIMBUJIMCTaMu . Bripouem, B nopeBostio-
MOHHOW Poccuy n3gaHue KypcoB JIEKIMIA yYEHbIMH, YUTABIIMMU COOTBETCTBYIOIIME KYPChI, ObLIO
JOCTaTOYHO OOBIYHBIM JeJIoM, uTo moxaTeepxkaaioT kuurd K. H. AnnenkoBa, E. B. BackkoBckoro,
H. JI. TioBepnya, [I. . Meiiepa, C. A. Mypomuesa, K. I1. [Tobenonocuesa, I'. ®. IllepmeneBuya,
I1. IT. LlutoBrya u np.

3HAa4MMOCTb MPEACTABIAEMON KHUTU ONPENENAETCS yKE TEM, YTO B HEM CONEPKUTCSA OTHO
U3 TIEPBBIX CUCTEMATHUYECKUX M3JI0KEHUI OOIIMX TTOJIOKEHNI COBETCKOTO I'PaKAAHCKOTO TpaBa Mocie
ero BTOpo Konudukayy. Bee n3nanHble B mocieyonye rofasl y4eOHUKHY MO TPakJAHCKOMY MTPaBy
TaK WM nHa4e onupauck Ha padory O. C. Modde. ITpr 3T0M Ha3BaHHON KHUATOM OBLI 3aJJaH JOCTa-
TOYHO BBICOKHM YPOBEHb U3JI0KEHU I MaTepHasIa, Ha KOTOPBIY IIPUXOANIIOCHh PaBHATHCS IPYTUM aBTO-
paM, 4TO B U3BECTHOHN Mepe COcOOCTBOBAJIO NOSIBJIEHUIO B KOHILIE 60-X — Havyasie 70-X rogoB HECKOJIb-
KHX BEChMa KBAJIM(PUIIMPOBAHHO MOATOTOBJICHHBIX YIEOHUKOB IO TPAKAAHCKOMY IpaBy*.

XoTs1 KHWATa HamnycaHa Ha ocHoBe nonoxenuit ['paxkaanckoro kogekca PCOCP 1964 r. u uHbix
aKTOB I'PaXJAHCKOrO 3aKOHOJATENbCTBA, IEMCTBOBABLIMX HA MOMEHT €€ MOArOTOBKH, OHAa HE yTpa-
THJIa CBOEM aKTyaJIbHOCTU U B HacTosulee BpeMs. KOHEUHO, B CBA3M CO 3HAUNTEIbHBIMU U3MEHEHU-
SIMU B 3aKOHO/IaTE/IbCTBE IAHHBIN KYPC JIEKLIUI €/1Ba JI1 MOXET UCTI0JIb30BAThCA B KAYECTBE yUeOHUKA
I10 I'Pa’kJAHCKOMY TIPaBY HBIHEIIIHUMU CTYIEHTaMH I0pUINYECKUX BY30B U (paKynbTeToB. OIHAKO Te
(bparMeHTHI KHATHY, KOTOPbIE TIOCBAIIECHBI N3JI0KEHUIO TEOPETHUYECKUX BOITPOCOB OOIIE YaCTH Tpak-
JaHCKOTO TpaBa, B OOJIBIIMHCTBE CBOEM He TOJIBKO He TOTEePsUTN CBOEH 3HAYMMOCTH, HO TIOYac IpH-
oOpes HOBOE 3ByYaHHE C MO3MIMIA TeX U3MEHEHHI, KOTOPbIE MPOM30IILIM B TPAKIAHCKOM 3aKOHO-
JATEJIbCTBE.

IIpuBenem Jmib oguH npuMep Ha 3TOT cueT. Kak m3BecTHO, AedcTByommMi I pakiaHckui
konekc Poccuiickonn ®@enepanuu (B nanbHenieM — 'K P®) He BKIIOUMIT B IPeAMET IPak JAHCKOTO
IIpaBa JIMYHBIE HEUMYILECTBEHHBIE OTHOLIEHN S, HE CBA3aHHbBIE C UMYILECTBEHHBIMU. B cooTBETCTBUN
c 1. 3 cr. 2 'K P® HeoTuyk/maemble rpaBa 1 CBOOO/bI YeJIOBEKA U Apyrre HeMaTepuaibHble Oara
HE PETYJIMPYIOTCA, a JILIb 3aIIULIAITCA IPaXJaHCKUM 3aKOHOJATEILCTBOM, €CJIM MHOE HE BHITEKAET
U3 CyILecTBa 3TUX HeMaTepuaibHbIX Onar. JJaHHOe pelleHHe 3TOro CIOPHOro BOIPOCA MOJHOCTHIO
copnagaet ¢ nosunuei O. C. Modde, KOTOpeIil B cBOMX padoTax, B TOM YKC/IE Ha CTPAHMIAX HACTO-
AIIEN KHUTH, TIOCIIEJOBATEIbHO OTCTauBaJl UJEI0 O TOM, YTO PACCMaTPUBAEMbIE OTHOILEHUS JIEKaT
3a IpejesaMu rpeaMeTa rpaxaaHckoro npasa. «IIporcxoaut sto notomy, — nucan O. C. Modde, —

! Hogpgpe O. C. Coetckoe rpaxaaHckoe npaso. M., 1967; Hogpe O. C. Obs3atenpCTBeHHOE MpaBo. M., 1976.

% Yyrareny, Keaiope 03HAKOMHTBCS C Bo33penusimu O. C. Modpe 1o yka3aHHBIM BOITPOCaM, MOTYT OOPaTUThCS K YacTH Tpe-
Thell Kypca JIeKIHi, OmyOInMKoBaHHbIX u3narenscteoMm JII'Y B 1965 r.

3 Cwm., Hanpumep:.[lpemep B. Coerckoe xo3siictBenHoe mpaBo. M.-JI., 1928; Buasusnckuii C. H. Jlekimy 1o TpaskJaHCKOMY
npaBy. XapbkoB. 1958, 1961; Jlaacux 3. CoBerckoe rpaxganckoe npaso. Yacte Ocodennas. Taumn. 1980 u np.

*Cm., Harp.: I'pasxnanckoe npaso. T. 1/ Ilog pen. I1. E. Opnosckoro u C. M. Kopreepa. M... 1969; CoBeTrckoe rpaxiaHckoe
npaso. T. 1 /ITog pen. O. A. KpacaBuukoBa. M., 1968; Coerckoe rpaxgaHckoe npaso. T. 1/Tloa. pex. O. C. Mogdde, I0. K. Toncroro,
b. b. Yepenaxuna. JI., 1971.
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YTO TAaKW€ OTHOUICHHS MO0 PEryImpyloTcsi APYTUMH OTPACIsIMU MpaBa (Harmpumep, MOpsI0K MpH-
CBOGHHUsI M M3MEHEHMs] UMEHHU OIpeessieTcsi HOpMaMH aJIMUHHUCTPATUBHOTO TpaBa), JUO0 (Kak,
HarpuMep, CBSI3aHHbIE C YECThIO U IOCTOMHCTBOM) 10 CAMOM CBOEH MPUPOJIE AOMYCKAIOT JIUIIIb I0pH-
AMYECKYI0 OXpaHy M HMCKJIOYAl0T BO3MOXKHOCTh MPABOBOrO peryiaupoBanus. Ho mpenmer BesKoid
OTPACJIH MTpaBa OMpeesseTcs KPyroM peryJupyeMbiX, a He OXPaHSAEeMbIX €10 OTHOIICHUI».

Pazymeercsi, najeko He BCe TEOpPEeTHMUYECKME KOHCTPYKIMH, KOTOPHIX TPHICPKUBAJICS
O. C. Nodpe Ha MOMEHT cO3/1aHMSI KHUTH, BbIEPKaJIM UCTIbITaHUE BpeMeHeM. Hekotopsle u3 Hux
ObLIA TIEPEOCMBICTIEHBI WM, 10 KpaiHel Mepe, YTOYHEHbl CaMHM YYEHBIM B €ro MOCIeIyIOIIUX
paboTax, Ipyrue yTpaTiii aKTyaJbHOCTh B CBSI3M C KOPEHHBIMH W3MEHEHHUSIMU, KOTOPBIE TPOU30-
T B OOIIIECTBEHHOW U3HU M B 3aKOHOJATENbCTBE, TPEThU HE TIONYUYHIIH MOAJCPKKM HHA B HayKe,
HU y 3aKoHOAatess1. OJJHaKO MPY BCEM STOM JJIsi COBPEMEHHOTO YMTATessl OCTAeTCs TIOJIE3HBIM 3Ha-
KOMCTBO C CAaMHM TOIXOJIOM aBTOPa K PEIIEHHUIO KJIIOYEBBIX MPOOIeM IIMBUIUCTUKY U JIOTUKOH €ro
HAyYHOTO aHaJIN3a. B 3TOM cMBICIe KHUra MOXET CITyXKUTh OIHUM U3 PUMEPOB CTPOMHOTO U TMOCIIe-
JOBATEJIbHOTO M3JIOKEHHS MaTepuasia oOIIel YacTy TpakJaHCKOTO MpaBa.

He cBoOonHa KHUra U OT MIEOJIOTMYECKUX IITAMIIOB, CBOWCTBEHHBIX IOPUAMYECKON JIUTEpa-
Type Toro BpeMenu. C MO3UIMI CETOMHSIIHErO JHS YMTATEITI0 MOTYT, HAIIPUMeEp, MOKa3aThCsl CTPaH-
HBIMH T€ TIOJIOKEHHUsI, KOTOPbIE PaCCMaTPUBAJIMCh aBTOPOM B KAueCTBE MPUHIMIIOB T'PaKIAHCKOTO
MpaBa; BECbMa TEH/ICHIIMO3HOW BBHINJIIUT KPUTUKA aBTOPOM JIEJICHHUsI ITpaBa Ha MyOJIMYHOe W YacT-
HOE; TPYAHO NMPHU3HATH ONPABAAHHBIMU PE3KHE BBINA/bl AaBTOPA IPOTUB MHOTHX HOPM OypiKya3HOTO
IPaKIAaHCKOTO MPaBa M TEOPETUIYECKUX BO33PEHHI 3araIHbIX MPAaBOBEIOB, U T. II.

OnHako HYKHO YYUTHIBATh, UTO, BO-TIEPBBIX, B Te BpeMeHa 0e3 TIPOYHOM OMOpPhI «Ha He3bIOe-
MBI TEOpETUYEeCKUH (PyHIAMEHT MapKCU3Ma-JIeHUHU3Ma» MHOTHE Hay4YHbIe U, TeM OoJiee, yueOHble
PabOoTHI IO TPaXKIAHCKOMY IPaBY MPOCTO He JOILTH Obl 10 ynTatess. [loaToMy Ha Lesblid psij mojo-
KEHUIN MJE0JIOTMYECKOro XapakTepa, KOTOpble COAEpXkKaTcsl B KHUTe, eBa JIM HY)KHO oOpalarh BHU-
MaHMe, paccMaTpuBasi X Kak CBOEro poja JaHb BpeMeHu. Bo-Bropeix, O. C. Node, kak u apyrue
M3BECTHBIE COBETCKHE IUBIJIVICTHIL, B T€ TO/Ibl, [10-BUIMMOMY, BEPUJI B BO3MOKHOCTb OCYILIECTBIICHUSI
MHOTMX KOMMYHUCTHUYECKUX UeaoB. Co BpeMeHeM KHU3Hb BCE PACCTABMIIA IO CBOUM MECTaM.

BaxxHO OTMETUTH TakOe MOCTOMHCTBO KHMIM, KaK YETKHHA M MPOCTOH CTUJIb HM3JIOKEHUS
Marepuana. O. C. Modde Obul OnecTAImMM OpaTopoM, Ha JIEKIIUSAX KOTOPOro HEM3MEHHO ObLI
annuiar. Ilocimymarh ero mpuxoauivn He TOJNBKO CTYIEHTHI-BTOPOKYPCHHUKH (OH HEM3MEHHO UHTall
OOIIyI0 YacTh TPaXJAHCKOTO TpaBa), HO CTYAEHTBHl CTApIIUX KYpCOB, aCMUPAHTHI, BHITYCKHUKU
u roctu (akynprera. CiymaTeneil 3aBOpaXUBTN CTPOWHOCTh, JIOTUYHOCTh U OOPAa3HOCTh peur
O. C. Modde, OTTOUEHHOCTh €r0 apryMEHTALMU U MOJIEMUYECKUIA 33JJ0P, C KOTOPbIM U3JIarajluch
CIIOPHBIE TIOJIOKEHU T OOIIEH YacTH Ipa JaHCKOro rpasa. [loneMuyeckoro 3a/1opa He yTpaTUid U ero
3apyOesKHbIe MyOIMKAIIMK, B TOM YKCJIE CAMOTO TIOCIIEHEr0 BpEMEHH.

Caepsis nanHylo KHUry ¢ koHcriektoM Jiekiuii O. C. Modde, koTopbie MHE 10BEIOCh TTPOCITY-
math B cepeune 70-X ronoB, MOTY 3aMETHUTh, YTO B 11€JIOM OHU COBMAAAIOT 1O CTPYKTYPE U OCHOB-
HOMY cofepkanuio. KoHeuHo, JIeKIIuK 1Mo CpaBHEHHMIO ¢ KHUTOW OoJiee JJAKOHUYHBI U JOXOJYMBHI;
B KHUTE, IOMUMO U3JIOKEHHUSI OCHOBHBIX IMOHSATHI OOIIEN YacTH rpaXJaHCKOTO MpaBa, COAEPKUTCS
OOILIMPHBIN CITPABOYHBIN MaTEepUall, UMEIOTCS] BHIBEPEHHbIE PUMEPHI U3 3aKOHOIATENILCTBA U CyIe0-
HOW MPaKTUKH, TPUBOASITCS LUTATHl U3 pabOT IPyrux aBTOpPOB M T. M. Kpome Toro, B KOHCIIEKTax
JIEKIIMIA, KOTOPBIA s cTapajics BeCTH HauOoJsiee TOIpOOHO, He OOHAPYXKUJIOCh HU OTHOTO OYEBU/I-
HOT'O MJIEOJIOTMYECKOro IITaMIIa, HU CChUIOK Ha BBICKA3bIBAHMsI KJIACCUKOB MapKCH3Ma-JIeHUHU3MA,
HU Hana/IoK Ha OypKya3HOEe MPaBO U 3ara/IHble IPABOBBIE TEOPHUH.

SIBnssic NEpBOMA YaCThIO TPEXTOMHOI'O Kypca JIEKIIUI, KHUra BKJIIOYAET TPy pasjeina. B neppom
U3 HUX — BBe/leHnn — aBTop paccMarpuBaeT, pekae BCero, MOHSATHE IPaXAaHCKOro MpaBa B Tpex
€ro OCHOBHBIX aCIeKTaX: KaK OTPAciM COBETCKOTO IMpaBa, KaK HAyKW U KaK Y4eOHOW JUCIUIUIMHBL.
OcHOBHOE BHMMAaHHUE, 1O TMOHATHBIM MPUUYMHAM, COCPEJOTOYEHO Ha aHAJIM3e MpeaMeTa U MeToAa
IPakIaHCKO-TIPABOBOTO PETYJIMPOBaHMs. B3Isiapl yUeHOro Ha 3TH MPOOIEMbl HE YTPATHIM CBOEH
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AKTyaJIbHOCTH U CETOJHSI, TOCKOJIbKY BIOJIHE CO3BYUYHBI C TEM, KaK CTPOMTCS M3JIOKEHUE aHAJIOTUY-
HBIX BOIIPOCOB B COBPEMEHHBIX YUEOHUKAX MO IPaXAaHCKOMY IPaBYy.

Hemnpexonsimiyio HayuHyl0 ¥ METOAMYECKYIO LIEHHOCTh MMeeT, Oe3yCJIOBHO, IN. 2-s1 KHUTH,
B Kotopoi uznaratorcs B3rsaap O. C. Nodde Ha cuctemy rpakJaHCKOro IpaBa Kak OTPaciu U yueo-
HOM AucHUIUIMHBL. Tak, COBpeMEHHOMY uuTaTeNnio OyIeT MHTEPEeCHO y3HaTh, YTO YYEHBIH Bceraa
ObLT CTOPOHHUKOM BKJIIOUEHHSI B CHCTEMY I'PaXJaHCKOTO MpaBa B KAYeCTBE OJHOTO U3 €r0 pasJiesioB
ceMeiHoro rnpasa. B Te rozpl, Korna Obuia HanMcaHa KHUra, TAKOW MOIXO/1 OTBEPraJicsi OOBITMHCTBOM
YUYEHBIX, CYUTABIIMX CEMEIHOE TIPABO CAMOCTOSITENILHOM OTPAC/IbI0 COBETCKOTO MpaBa. B HacTosimee
BpeMs JaHHOE pellieHre YKe He BHIIJISAUT CTPAHHBIM, 4, HAITPOTUB, MOJTyYaeT Bce OOoJIbIIee Mpru3Ha-
HHE B OTEUECTBEHHOW Hayke. Tak, B yueOHMKE MO IpakJIaHCKOMY IPaBy, MOATOTOBJIEHHOM KOJUIEK-
TUBOM Kadepbl rpaxkaaHckoro nmpaBa CaHkT-IleTepOyprckoro yHuBepcuTeTa, CeMeiHOe MpaBo pac-
CMAaTpPHBAETCSI B KAUECTBE COCTABHOM YaCTH I'PaskIaHCKOTO IPaBa.

Bropoii pa3nen kHUrM BKJIOYaeT B ceOs MIECTh IJ1aB, B KOTOPBIX MOCIIEJOBATENIbHO paccMar-
pUBaIOTCs BOMPOCHI, oOpa3yiomue OOIIy0 4acTh rpakJaHCKOro MpaBa. Bce 3TU 11aBbl, HECMOTPS
Ha M3MEHEHUsI B 3aKOHOJATENIbCTBE, HE YTPATUIIM CBOEH aKTyaJIbHOCTH, TMTOCKOJIBKY B HUX JJOCTATOYHO
OOJBIIION YZIENIBHBIN BEC 3aHMMAET OCBEICHHUE TEOPETUYECKUX BOMPOCOB. B yacTHOCTH, MO3HaBa-
TEJIbHBIA MHTEPEC UMEET IJ1. 2-51 TAHHOTO pa3fesia, MOCBAIIEHHAs IPaXJaHCKOMY MTPaBOOTHOIICHHIO,
KOTOpOe OBbLJIO MTPEAMETOM HayYHOTO aHaIM3a aBTOPa Ha MPOTSKEHUU IBYX JEeCATHIIETHIL. 3a BpeMms,
npole/iee ¢ MOMEHTa Bbixozia B cBeT B 1949 r. paboThl «[IpaBoOTHOIIIEHHE 110 COBETCKOMY T'paskK-
JaHCKOMY TpaBy» (maHHasi paGorta omyoOnukoBaHa B T. 1 «M30pannsie Tpyns», CII6., 2003 1.),
B3IJIS/Ibl YIEHOTO Ha HEKOTOPBIE ACTIEKThI IPABOOTHOIIEHUSI ObLITM M TIEPECMOTPEHBI M CTaJIU OoJiee
B3BEIIIEHHBIMU U apTyMEHTUPOBAHHBIMHU.

Hayunblii, 1a 1 BO MHOTOM Y4eOHBII MHTEPEC COXPAHSIOT ISl YUTATENIeH U OCTaIbHbIC TJIaBbI
JaHHOTO pa3jiena, B KOTOPHIX B 000OIIEHHOM BU/IE paCCMATPUBAIOTCS IEMEHTHI T'Pak JAHCKOTO Tpa-
BOOTHOIIEHUS], a TaK)Ke OCHOBAHMSI MX BO3HMKHOBEHHS U CHOCOOBI MX 3alUTHL. Tak, aKkTyasbHbI
BoickaszbiBanus O. C. Modde 0 cooTHOIIEHNH I'paXAaHCKOW MPAaBOCYObEKTHOCTH M KOHKPETHBIX
CYOBbEKTUBHBIX IPAB, U3JIOKEHHE U KPUTHKA TEOPETUUECKUX BO33PEHHI Ha CYIITHOCTD IOPUINYECKOTO
JMIA, TIPEAIOKEeHHAast UM KOHCTPYKLIMSI TIPeICTaBUTENbCTBA U Ap. briectsme Hanmcana 1. 5 «OcHo-
BaHW 1 BO3HUKHOBEHUS I'PAXKIAHCKUX IIPABOOTHOIIICHUIT» , B KOTOPOW OCHOBHOE MECTO 3aHUMAeT aHa-
JIU3 TPaKAAHCKO-TIPABOBBIX C/ICJIOK. YKa3aHHas IJlaBa, HECMOTPs Ha U3MEHEHHMsI B 3aKOHOJATETbCTBE,
BBITJISITUT BIIOJIHE COBPEMEHHO M MOXET CITY’KHMTh 00OPa3lOM KPATKOTO M JIOXOAYMBOTO M3JIOKEHUS
CJIOXHBIX TEOPETHUECKHUX BOIPOCOB.

Tpetuil, 3aKTIIOUNTENbHBIN pa3/iesl KHUTHM TOCBSIIEeH MpaBy cOOCTBEHHOCTH. OH 00beaUHSIET
YeThIpe IJIaBbl, B KOTOPBIX PACKPBIBAIOTCS OOIIME MONOKEHUSI O TpaBe COOCTBEHHOCTH (IJ1. 1), BUIbI
mpaBa cOOCTBEHHOCTH (IJ1. 2), o0mias COOCTBEHHOCTh (I71. 3) W 3amIuTa IpaBa COOCTBEHHOCTH (TJL.
4). 3HauMTebHAS YaCTh COACP/KAHUS ITHX I71aB, B OCOOCHHOCTH IJIaBbl, TOCBSIIIEHHOW BUIaM IpaBa
COOCTBEHHOCTH, YTPaTH/Ia aKTYaJbHOCTh B CBSI3M C KOPEHHBIMU M3MEHEHHUSIMU B 3aKOHOIATETbCTBE.
OnHaKo Te YacTH TPEThEero pasjesia, B KOTOPbIX pacCMaTpUBAIOTCSl TEOPETUUYECKUE BOMIPOCH IpaBa
COOCTBEHHOCTH, B YACTHOCTH O MIOHATHH IPaBa COOCTBEHHOCTH, CIIOCO0aX IPUOOpETeHH I IpaBa coo-
CTBEHHOCTH, KOHCTPYKIIMHU O0IIIel COOCTBEHHOCTH M HEKOTOPBIE PYTHe, BO MHOTOM COXPAHUJIU CBOIO
3HAYUMOCTh U MOTYT MUCTIOJIb30BAThCSI P U3YYEHUH TPAkKJAHCKOTO TIpaBa.

HecoMHEeHHBIM TOCTOMHCTBOM KHUTH SIBJISIETCSI TO, YTO Hapsily C M3JIOKEHUEM COOCTBEH-
HBIX B3[VISIOB IO OCHOBHBIM JTMCKYCCMOHHBIM IpoOieMaM OOIIed 4acTh TIpakJaHCKOTO TpaBa,
O. C. Modde npuBOoAXT NO3UIMK HA CEH CUET IPYrHX aBTOPOB, «4TOOBI YATATETb UMEN BO3ZMOX-
HOCTb, TO3HAKOMUBIIKCH C HUIMH, CAMOCTOSITEJIBHO OIPE/IEIUTh CBOE OTHOIIEHHE K TOMY MM HHOMY
U3 TIpeJIOKEHHBIX B JIMTepaType pelieHuit». Kpome Toro, B KHUTe JAI0TCs CChUIKM Ha OCHOBHBIE
MCTOYHHUKH, MO0 KOTOPHIM YHMTATESb MOXET OTHICKAaTh 3aMHTEPECOBABIIIEE €r0 MPOU3BEACHNE U U3Y-
YHUTh TaKOE MPOM3BeeHUe Ooliee AeTaIbHO. B CBA3M ¢ 9TUM KHMIa MpeCcTaBiseT OOIBIION HHTEpEC
IJIs1 ACIIUPAHTOB ¥ MarkCTPOB, a TAaKKe TeX CTYJEHTOB IOPUINUECKHUX (DAKyIbTETOB U BY30B, KOTOpPHIE
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KesalT 6osee TyOOKO U3YUYHTh IPakIaHCKOE MPAaBO U, B YaCTHOCTH, MTPUKOCHYTHCS K HayKe Ipak-
JAHCKOTO I1paBa.

A. II. Cepzees, dokmop opuduueckux Hayk, npogeccop, 3asedyromuli kagheopoti
epavdicoanckozo npasa  wopuouueckozo  Paxyavmema Cankm-Ilemepoypeckozo
20CYOAPCMBEHH020 YHUBEPCUMeEmMAa
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3ameTku 00 yuureJje (BOCIOMUHAHUSA)

Omumnuag Conomonosny Modpe — ropaocts poccuiickor MpaBoBOM HAYKH, KJIACCUK LIMBU-
JIMCTUYECKON MBICIM, TPYAbl KOTOPOTO, JaXe CO3/aHHbe MM OoJiee TIOJyBeKa TOMY Has3aj B SIOXY
Coto3a CCP u Ha 6a3ze MHOW OOIIECTBEHHO-9KOHOMHUECKOH (hOpMalluy, MIepenu3IatoTCsl, COXpaHsIs
Y B Hallle BpeMs CBOIO aKTYaJIbHOCTb, TEOPETHUECKYIO TIIyOUHY U MPAKTUYECKYIO IOJIE3HOCT.

Onnaxko 3Hauenue pador O. C. Modde B pa3BUTHM HE TOIBKO POCCHICKOM, HO U MHUPOBOM
LMBWIMCTUYECKOU MBICIIY TIOZ] CUJIy ONIPEAEIINATS JIUIIb TEM YYEHBIM, KOTOPBIE 110 YPOBHIO HAy4YHOU
3peJIoCTH ¥ BKJIaay B Teopuio npasa npudmmkaiores k O. C. Modde.

A ke, ¢ 1953 r. MHOXECTBO pa3 cibllaBIlas JEKIMU, Jokaaabl, BeicTyiuieHus O. C. Uoddde,
X049y OTMETUTh BCEr0 OJHO CBOWCTBO €ro IyONMKauuii, MO0 HareJaTaHHble MPOW3BEICHUS
O. C. Nodde n1sg MeHs cOXpaHSAIOT 3ByKH €0 rojioca, MHTOHALMY, MY3bIKaJIbHYI0 OaPEHHOCTD €T0
OecKOHEeYHO Ooraroil HaTypsl. JlyMaio, 4TO B 9TOM OLIYILEHUH 51 HE OIMHOKA.

Ha nexuusax O. C. Nogdde Bceraa 6b110 MHOXKECTBO CTYIEHTOB-IOPUCTOB, HO He TOJIbKO. [1pu-
XOIOWJIM, & MHOTJA U3-3a OTCYTCTBHS MECT B 3aJI€ CTOSUIM U CIIyLIAINA B KOPUIOPE, CTYAECHTHI IPyTruxX
(baky/nbTETOB M Jaxe JIOOH, AaJeKHUe OT IpaBa U HeOOy4yaBLIMXCS B By3e. 3aBOPaKMBAJI rOJIOC JIEK-
TOpa, €r0 MaHepa roBOPUTh, YOeXkJaTh CiylIaTeaedl B MOJE3HOCTH TOro, O YeM OH PacCKa3bIBaeT.
Jlektop He cBa3aH KOHcneKTOM. Kaxoe ero cioBo npogyMaHHO U BCETra YMECTHO CKa3aHo. Bee um
BBIBEPEHO €111e /10 MyOJIMYHOIrO BBICTYIUIEHUS. A JIEKIMS Ui 00y4YaloluXxcsl — BCEro (pusnueckas
Harpyska.

Bo Bpems nekimu O. C. Modde XomuT, MOKET KPYTUTh B PyKax CITIUMYEYHbIA KOPOOOK. 3I1ble
SI3BIKM YTBEPKAAJIM, YTO HAa KOPOOOYKe M3-TOJ CIMYEK 3alMcaHbl HoMepa crareil ['pakaaHcKoro
kognekca, ucnonbsyemble O. C. Modde no 3arparusaemoit teme. Koneuno, B3nop. OH Bce u Beeraa
IIPEKPACHO MIOMHHT.

Spkuii monemMuct, 6eCKOMIIPOMUCCHBIN B TEOPETUIECKHX criopax ¢ cede paBabM, O. C. Modde
HUKOIJa HE YHWKaJI T€X, KTO TOJIBKO IPUCTYNA K U3YyUYEHHUIO ITpaBa.

Kak-To rpu obcyxnennu yueOHrka B. A. PsiceHneBa 1o ceMeiiHOMY IpaBy OH CKa3ajl OfIHOMY
U3 MEPBBIX BBICTYMABLIMX [0 BOIPOCY O MECTe CEMENHOro Ipasa B OOl cucteMe mpasa (oue-
PEAHOCTh BBICTYIUICHUI Ha Kadeape BCeraa ONpeessach Mo MPUHLMITY: OT cl1adoro K CHIBHOMY
Y, HAKOHEIl, K CaMOMy CHJIBHOMY): «YTo s Temepb CKaxy MO 3TOMY BOMPOCY, Be/lb Bbl 000 BCEM
yxe ynomsiHyan?» Koneuno, O. C. Hodde cymen ckazatb 000 BceM IiiyOxe 1 000CHOBaHHee [Ipy-
rux. Ho npu 3TOM OH He ynpekHys paHee €ro BBICTYNABLIErO B TOM, YTO TOT JOITYCTMJI IJIaruar.
O. C. Nodde moHs1, 4TO «HAYMHABIIEMY» 00CYKICHUE TPYAHO ObLIO OTONTH OT JIOTHMKH YUUTEIs,
OT ()OPMBI €ro M3JIOKEHUS, & MOKET ObITh U OT COOCTBEHHON HEYMEJIOCTH MBICIUTh U M3JIararhb,
kak 3to genaer O. C. Hoddde.

Bo Bpems BeicTymuiennii O. C. Modde Ha kadenpe ero paccyxaeHus KOHCIIEKTUPOBAIUCH
BCceMHM (BKJII04as npogeccopos Kagenpsl). Ho HUKOMY He ymaBajloch Tak ke ApPKO, KaK 3TO yMeEeT
O. C. Nodde, npenogHOCUTD €TO MBICIH CTYJCHTaM.

Co3snasaiocs Brieyanienue, uto O. C. Modde HUKOrga He ycTaeT M HUKOTa He 4yBCTBYET ceOsl
IUIOXO.

I[Mocne TsKeNbIX 1 MHOTOYACOBBIX TUCIYTOB M OOCYXKJIEHUI HEPEIKO YCTPAUBAIUCh 3aCTONbS,
BO BpeMsl KOTOPBIX CaMbIM BeCeJIbIM M 0CTpoyMHBIM OKasbiBajics O. C. Modde.

IToxamnyn, Tonbko ogHO Momio BblgaBarh ycrasocts O. C. Modde: oH HaunHai Broirosioca
HaleBaTh apuy U3 ONEPETT, HE JIONyCKas Aaxe MaJleliuend (pajiblii HU 10 TEKCTY, HU B MEJIOJUM.
JlerkocTb ONEpeTOYHBIX CI0KETOB CHUMAJIA, BUIMMO, €T0 YCTAIOCTb.

Kak-To noce tsxeneniero copemanys B MOCKBE 10 BOITPOCaM IPaBOBOIO PETyIMPOBAaHUSA
B3aumMooTHomeHnd YBP, HI'ITY 1 npombliiieHHOro o0beAnHeH s B HehTe-ra30100bIBAIOIIEM KOM-
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wiekce O. C. Modde, BuIMMO, ycTaB OT JIOKJIaa, HareBal CBOU JTIOOUMBbIE MEJIOAUH, OT Yero BceM
OKPYKAIOIIUM ero JIASAM ObLJIO XOPOIIIO U YIOTHO.

Bot nouemy, unTas ero KHUIH, CTaThU, APYTUe MyOIUKAIIMHU, HE MOXKEIIIb HE CIIBIIIATh €0 roJIoC
1 He oco3HaBaTh, uTo Tpyasl O. C. Modde He TonpKko Oe3I0HHBIN KJia/le3b 3HAHWA, HO U UCTOUHHUK
HMCTUHHOTO HAC/IAKICHHUS.

T. A. @aodoeesa, kanouoam 1OPUOUUECKUX HAYK, OOUEHIM Kagheopbl 2patcOaHCKO20
npasa Canxm-Ilemepoypeckozo 20cyoapcmeenioz0 YyHugepcumema
10.11.2003 a.
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CoBeTckoe rpakJaHcKkoe 1npaBo’

Pa3zneal
BBeaenue

I'maBa 1
IloHsATHE 1 OCHOBHBIE IPHUHIMIIBI COBETCKOI0 IpazkIaHCKOro nmpasa

§ 1. IToHsiTHE COBETCKOIrO Ipask/IaHCKOro NMpasa

Onpenenenue COBETCKOTO TPaXKJAHCKOTO TpaBa. | pakaaHCKoe MpaBO — OTHA M3 OTpaciei
COBETCKOT'O COIMAJIMCTIYECKOTO MpaBa. Ero posb B MOBCEAHEBHOW KU3HH HAIIIEro 0OIIecTBa 3HAYM-
TeJIbHA.

B camom Jiesie, Bocco3manTe B CBOEH MAMATH COOBITHA JIIOOOro caMoro OOBIYHOIO THA Ballleil
KU3HU, U Bbl YOEIUTECh, UTO CPEM TUX COOBITUIM MOYTH BCEI/a 3aHUMAIOT OIPE/IEIEHHOE MECTO
SIBJICHUSI TPAXAaHCKO-TTPABOBOTO MoOpsika. Boiis B TpamBaii nim aBToOyC, BBl TpUoOpeTaeTe OueT,
a Ha sI3bIKe TPAKIAHCKOTO MPaBa 3TO O3HAYAET, YTO Bl BCTYIIJIM B OTHOIIIEHHSI 110 JOTOBOPY Tepe-
BO3KU. [IprOBIB B YHMBEPCUTET, BHI C/Ia€Te MAJIBTO HA BEIAJIKY, BCTYNAsl TEM CAMbIM B OTHOILICHUS
10 JIOTOBOPY XpaHeHusl. Bo Bpemsi niepepbiBa Bbl OTIIPABIISIETECH B CTYAEHUECKYIO CTOJIOBYIO 3aBTpa-
KaTb, M 3[I6Ch BaM TOXKE MPUXOAUTCS CTATKUBATHCS C TPAXKJAHCKUMHU MPABOOTHOIIEHUSIMU — C OTHO-
[IEHUSIMH TI0 JOTOBOPY KYIUTH-TIpofaxku. Bam HeoOxomumo ciath 0O0yBb B TIOUMHKY, — JJISI TOTO
HY)KHO 3aKJIIOYUTH IOTOBOP MOAPS/IA. BBI MOMy4rIv Mo YMTaTesIbckoMy OUJIETy KHUTY B OMONHOTEKE,
a 3TO MPHBEJIO K BO3HUKHOBEHHIO OTHOIIIEHUH IO JOrOBOPY O 6€3BO3ME3IHOM IMOJIb30BAHUM UIMYIIE-
CTBOM.

KoneuHo, moka Bce uueT HOpMaJibHO, 0e3 KakuxX Obl TO HM OBLJIO IIEpOXOBATOCTEH, JIOIH
0OBIYHO HE JlyMAIOT O MPABOBOW MPHPOJIe OTHOIIEHUH, B KOTOpbIe OHM BCTynawT. Ho ctout nuiib,
YTOOBI HOPMAJIbHBIH XOJI COOBITHIA OBLT HAPYILIEH, KaK MPABOBOM XapaKTep 3THX OTHOIIEHUH cpasy ke
JacCT 3HaTh O ceOe: YIaCTHUKYU TaKUX OTHOLICHUI HAYMHAIOT MPEABSIBIATH APYT K IPYTy pa3invHble
MpeTeH3UH, TPeOyIOT UX MUCIIOHEHHsI, OOPAIAIOTCS 32 TIOMOIIBI0 K KOMIIETEHTHBIM T'OCY/IapCTBEH-
HBIM OpraHam, XOpOIIIO MOHMMasl, YTO HACTAMBAIOT MIMEHHO Ha 3alllUTe CBOMX IPaB.

Bnpouem, 310 Hepeako ObIBa€T M MIPU OTCYTCTBUH KaKMX Obl TO HU OBUIO HEHOPMAJIBHOCTEH.
MBbI yIIOMsIHY/IM B Ka4€CTBE IPUMEPOB TaKMe MOBCEJHEBHO BCTPEYAIOIINECS I'PaKIaHCKO-TIPABOBBIE
JOTOBOPBI, COBEPIIIEHNE U MCIOJHEHNE KOTOPBIX HE CBSI3aHO C COOMIOIEHUEM KaKMX-TTMOO OCOOBIX
TpeboBanuil. Ho Bestb BcTpeualotcst u 0osee ClIoXKHbIe OTHOIIEHH 1. TakK, OKYIKa XUJI0To JoMa CBsi-
3aHa ¢ 0(hOpMIICHHEM €€ B HOTapuaTe U perucrparyei B ucnoikome mectooro Cosera; ajis mpuoope-
TEHUS TpaBa Ha KUJIYIO IUIOMIA/Ib HYKHO MOIYYUTh OpAiep B McroikoMe MecTHoro CoBeTa 1 3aKJIio-
YHUTH JJOTOBOP C YIPABJIEHUEM AOMOM (JIOMaMH); [UIsI IOJTyYeHUs1 HacJlleJCTBA HEOOXOAMMO JI0Ka3aTh
CBOE MPaBO HA HEro, a HepeAKO 1 0(hOPMUTH ITO MPaBo. B TakMX U APYrux MOJOOHBIX CIyYasix yke
C CaMOoro HavaJa Jake HeHCKyIIEeHHOMY B IOPUCTIPYAEHIIUH YeJIOBEKY CTAHOBUTCS TIOHSITHBIM, YTO OH
MMeEET JIeJIO C MPEeINICaHUsIMU 3aKOHA, C KOTOPIMHU €MY 1 HAJUIE)KUT COOOPa30BBIBATHCS B IMPOIIECCe
MpUOOpETEHU s TPAKIAHCKUX TPaB U UX OCYILECTBIICHUSI.

3 Meuaraercs no ku.: O. C. Hodpe. Coserckoe rpaxaanckoe mpaso. M.: U3n-so «kOpuandeckas auteparypax». 1967.
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B eme Oonbieii creneHy 3HaYe€HWE TPaXKJAHCKOTO IMpaBa MPOSIBISETCS B T€X OTHOIICHHMSIX,
YUYaCTHUKAMH KOTOPBIX CTAHOBSATCS COLIMATUCTHYECKHE, OCOOEHHO COLIMATUCTHYECKHE XO3SICTBEH-
HbIe OpPraHu3aINy.

J17151 TOrO 4TOOBI HEMTPEPHIBHO MPOM3BOANTD MPOAYKIIHIO B COOTBETCTBUHM C TUIAHOBBIMU 3a/1aHU-
SIMU TOCYIapCTBA, HEOOXOAMMO OOECTIEUNTh CBOEBPEMEHHYIO PETU3AIIMI0 N3TOTOBJIEHHOTO U MEpH-
OfINYeCcKOoe MPHOOPETEHHNE ChIPbsl, TOILIMBA, 0OOPYJOBaHHUsI, KOTOPbIE OyIyT UCHOJIB30BaHbI B TIOCIIE-
AYIOIIUX MTPOM3BOICTBEHHBIX IIUKJIaX. 1 B TOM, ¥ B IPyroM ciydae COIMATMCTUIECKUE OpraHU3alluu
3aKJIIOYAIOT JOTOBOPHI MIOCTABKH, BHICTYIAsI OO B KAUECTBE MOCTABIIMKOB, TMOO B KAUECTBE MOKY-
naresyiedl, B 3aBCUMOCTH OT TOTO, PETU3YIOT JIM OHM COOTBETCTBYIOIIHE MPEAMEThl WK Mpruodpe-
TatloT ux. CaMblii ke TIOTOBOP TMOCTaBKH B MPOLIECCEe ero UCHOMHEHUsI OYeHb 4acTo oOpacraeT pas-
HOOOPa3HBIMKA WHBIMH JIOTOBOPAMH, TAKVMMH, HAIIPUMED, KaK JIOTOBOP MEePeBO3KH, 0OPMIISIONIHIA
JOCTaBKYy I'py3a, JOTOBOP IKCHEIUIIUH, OOECTICUMBAIOIIMNIA YCTAHOBJICHUE CBS3M TPAHCIIOPTA C €ro
KJIMEHTYPOW, a MHOIZIA U JOTOBOP CTPaxXOBaHWsl, 3aKJIIOYAEMBIH JJIsl TApaHTUPOBAHUS MHTEPECOB
COOCTBEHHHMKA OT BO3MOXHOW I'MOesH rpy3a, AOTOBOP MOAPsIA, MO KOTOPOMY I'PY300TIIPABUTENb
WM TPY30I0JTydarelib opyyaeT Kakou-In00 TpeThell OpraHu3alliy BBIIOJIHEHHE MOrPy30YHO-pa3-
IPY304YHBIX PabOT, JOTOBOP XPaHEHHUs], €CIIM UMEETCsl HEOOXOIMMOCTb JI0 OTIIPABKH HJIH TIOCTIE TTOJTY-
YeHUs TOBapa CIaTh €ro KOMY-JO0 Ha BpeMEHHOE X paHEeHHe.

Ho naxe u He BcTynas B IOrOBOpHbIE OTHOLIEHUS1, COLUATMCTUYECKHE OPraHU3allui B CAMOM
Mpoliecce MPOM3BOICTBEHHOTO UCTIONB30BAHUS X MMYIIIECTBA 0OSI3aHBI CTPOTo cOOMI0AATh TpeOOoBa-
HUS TPaKIaHCKO-TIPABOBBIX HOPM M COBEPINATH MPU STOM JIMIIIb TaKWE JEUCTBUS, KOTOPbIE BXOMAT
B KPYTI IIPEIOCTAaBIEHHBIX UM MMYIIECTBEHHBIX MpaBoMounii. VimyecTBo, Haxoasimeecs B oOnaa-
HUM COIMAIMCTUYECKUX OpraHU3alni, pa30MTo Ha OTIeNIbHbIE (POH/IBI: OCHOBHBIE, OOOPOTHBIE, CIie-
nasbHble. Kaskapil 13 3TMX (DOHJOB MMeEEeT CBOE Ha3HAuYeHHE, COOOPAa3HO C KOTOPHIM OIpedes-
I0TCSI 1 UMYIIIECTBEHHbIE TIpaBOMOYMsI MX oOmanateneil. [losTomy mocieaHue He MOTYT, HallpUMep,
UCTIONB30BAaTh CrelMaIbHbie (DOHIBI IS LieJield, 00CIyKUBATh KOTOpbIe TIPU3BaHbl 0OOPOTHBIE CpeI-
CTBA,  T. I1., ©OO BCSIKOE OTCTYIIJIEHHE OT 1IEJIEBOr0 Ha3HAYEHH I, YCTAHOBJICHHOT'O JIJIs1 JAHHOTO BUAA
MMYIIECTBA, PUYMHMIIO Obl CEPbE3HBIN YPOH KaK XO3SMCTBEHHOU NESITEIbHOCTH JAHHOM COLMAITHU-
CTUYECKOU OpraHU3alliy, TaKk ¥ B KOHEYHOM CUYETEe SKOHOMMKE Halllel CTPaHbl B LIEJIOM.

W3 npuBeaeHHbIX TPUMEPOB BUIHO, YTO HOPMbI COBETCKOTO I'PaXJaHCKOTO MpaBa 0OCITyKu-
BalOT BeChbMa IIMPOKHUN KPYT COLMATMCTMYECKUX OOLIECTBEHHBIX OTHOMIEeHWH. VX neiicTBue pac-
MPOCTPAHSETCS] M Ha TPaXkJaH, U Ha COIMAIMCTHYECKHE OpPraHu3aliy, a OOIECTBEHHbIE OTHOIIIE-
HUS$1, pEryJIMpyeMble I'PakJaHCKO-IIPAaBOBBIMA HOPMaMHM, MOTYT BO3HUKATh KaK MEXKILY 2panicOaHamu,
TaK MEXJLY 2PadcOaHamy i COYUANUCMUUECKUMU OP2AHUBAUUAMU , & TAKKE MEKIY CAMUMU COUUANU-
CIMUYECKUMU OP2AHU3AUUSIMU — TOCYJAPCTBEHHBIMH, KOOTIEPATHBHO-KOJIXO3HBIMHU, OOIIECTBEHHBIMU
(ct. 2 I'paxkmanckoro kogekca PCPCP®). Dt oTHOIICHUS, ypezyauposarHble HOPMaMU T'PaxJIaH-
CKOTO I1paBa, MOJIyYaloT B HUX CBOE 3aKpenneHue U 0OxXpamy.

OpnHako oOIIeCTBEeHHBIE OTHOIIEHHS MEK/1y TEMHU ke CyObeKTaMH He BCer/ia MpUoOpeTaioT BU/
IPaKIaHCKUX MPaBOOTHOMIEHUI. OHU MOTYT ObITH BOOOIIIE JIMIIIEHBI TPABOBOIO XapaKTepa, KakK 3To,
HarpuMep, MPOUCXOIUT B CIIydasix IiedcrBa, copeBHOBaHUS U T. M. CTaHOBSCH ke IPABOBBIMH,
OHU MOT'YT OTHOCUTBCS HE K I'PaXIAHCKOMY, a K I'OCYAAPCTBEHHOMY, aIMUHUCTPAaTUBHOMY NpaBy
WY K KaKOW-JIMOO0 MHOM OTpaciy COBETCKOTo MpaBa. CrcTemMa COBETCKOTO COLMATMCTUYECKOTO IpaBa
OIHUM JIMIIb TPaXkJAHCKUM IIPaBOM He ucuepribiBaercs. [locnenHee uMeeT cBOM rpaHULIbl. Y CTaHO-
BUTb 9TU I'PAHULIBI — 3HAUUT, 0OECTICUNTh OAHOBPEMEHHO pa3pellieHre ABYX 3a/1a4: BO-TIEpPBbIX, OMpe-
JEJUTh MOHATHE I'PAKAAHCKOIO MpaBa Kak ompacau COBETCKOTO IIPaBa U, BO-BTOPBIX, TOCKOJIKY OHO
COCTaBJISIET MPEMET U3yUYEeHUsI 0OCOOOM TUCHUIIMHBI, BBISIBUTD €€ CYIIIHOCTb U OIPEIeSTUTh MOHSITHE
JieKaller B ee OCHOBE HayKU COBETCKOTrO IPas/1aHCKOIO MpaBa.

Pazpernienyie yka3zaHHBIX 33724 UMeET OONBIIIOE TEOPETUUECKOE 3HAUCHHUE.

5B nanmpHermeM — I'K.
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JIaBHO y:xe MpOILIM Te BpEMEHa, KOrzia BCsl CyMMa 4eJI0BEUECKUX 3HAaHUK COCPEeI0TOYMBAIIAChH
B O/IHOM HayKe. [IJisi COBpeMEeHHOro ypOBHSI pa3BUTHs YeIOBEKa M OOIIECTBA XapaKTepHa CielMaIIi-
3a1usl HayK, 0e3 KOTOpPO# ObLIO OBl HEBO3MOKHBIM HU TIOIMHHOE 3HAHKE, IPOHUKAIOIIEE B TITyOOKHE
TalHBI €CTECTBEHHBIX M OOIIECTBEHHBIX SIBJICHUIA, HA TIOJUIMHHBIN MPOTPECcC HAYIHON MBICITH.

ITO, KOHEUHO, HE O3HAYaEeT, YTO Kak/Jas JaHHas HayKa JOJKHA 3aMKHYThCSI B KPYr'y CBOMX
000COOJIEHHBIX MPOOJIEM M HATTTyXO OTTOPOOMTHCS OT BCEX JAPYruX HayK. B wacTHOCTH, [U1s1 BcecTo-
POHHEro M3Y4eHHs] COBETCKOrO IpakAaHCKOTO MpaBa B HEOOXOOMMBIX CIyYasiX HAJJICKHUT TMONb30-
BaThCs JAHHBIMM CMEKHBIX OTpaciieil IOpUINYECKUX HAYK, a TaKkKe MaTepragaMyd SKOHOMUYECKOW
Y MHOTJa UCTOPUYECKON HayK. B olleHKe pa3iuyHbIX IrpaJaHCKO-IIPABOBBIX SIBJIEHUI OTIIPABHBIM
ITyHKTOM JIOJKHBI CITy’KMTh OCHOBOITOJIAralolye MPUHIIMITBI HAYKW MCTOPUYECKOTO MaTepuain3ma.
B T0 e Bpems cieyeT 0cod60 MOTYEPKHYTh, UTO BCE OTPACIH 3HAHUI OOBEJMHEHBI Y HAC €JMHCTBOM
METOJa UCCIIEI0BAHUS — METO/Ia JUAJIEKTUYECKOTO MaTepruan3Ma, KOTOPbIi IIOTOMY U Ha3bIBaeTCs
MHUPOBO33PEHUEM TPYASIIUXCS, UYTO, U3ydasi 0OIIMe 3aKOHOMEPHOCTH Pa3BUTHsI IIPUPOJIBI, OOIIECTBA
Y MBIIIUICHHU S, JaeT MPEeACTaBIeHUEe He O TON WM WHOHM OTAEIBbHOU CTOpOHE OOBEKTUBHOM JEeWCTBH-
TEJILHOCTH, & O MUPE B LIEJIOM.

OpHako B yKa3zaHHBIX IpeJesiax IMOCIE€AOBATeNbHO MPOBOJUTCS MPUHLIMIT CHELAATA3ALUN
HayK, CTpOSIIIEcs Ha OCHOBAHUSX, UCKITIOYAIOIINX BO3MOKHOCTh BTOPXKEHUS OIHOW OOJNACTH 3Ha-
HUI B APYTYI0. B CBsA31 € 3THM 0cO0YI0 posb MPHOOpETaeT YeTKOE ONpe/iesieHHe MpeaMeTa U3y YeHuU st
KXol TaHHOW Hayku. [I03TOMy € TaKoIo ke YEeTKOCTBIO IOJKEH OBbITh ONpeesieH U MpeaMeT h3y-
YEHHs Halllell HAyKU — HAyKU COBETCKOIO I'PakAAHCKOTIO MpaBa.

Hapsiny ¢ TeopeTiueckiM pasperieHreM MOCTaBISHHBIX paHee 3a7a4 UMeeT OOJIbIIIOe MPaKTh-
YEeCcKOe 3HAYEHUE.

TouHBIA KpUTEpUH, OTTPAaHUYMBAIOIIMNA TPaXJAHCKOE IPAaBO OT APYIMX OTpacjeld COBET-
CKOT'O IpaBa, UCIHOJIb3YETCs 3aKOHOIATENIEM B IPOLIECCE CUCTEMATU3ALMM I'PaXAAHCKUX 3aKOHOB —
MIPY U3JAHUM TPAKTAHCKUX KOIEKCOB M O(DUIMAIBHBIX COOPHUKOB, BKJIIOUAIOIINX B Ce0sI OTIETbHBIC
IPYIIbI IPaXAAHCKO-TIPAaBOBbIX HOPMATUBHBIX aKTOB. BMecTe ¢ TeM 3TOT KpuTepuid BaskeH U 1S TeX
rOCY/IapCTBEHHBIX OPTraHOB, KOTOPBIE MPU3BaHbl 00ECTIEYMBATh OXPaHy I'PaKAAHCKUX MPaB MyTeM UX
oopmiIeHHs, a TaKXke pa3pelleHrst ClIOPOB MEXy YUYaCTHUKAMHU COBETCKOTO I'PakJIaHCKOro 000-
pota. Onupasch Ha orpe/ieNieHre, pa3padOTaHHOE B HAyKe, CY/IbI M IPyTHe rOCyAapCTBEHHBIE OpraHbl
MOJTy4aloT BO3MOKHOCTD C FOPa3/0 MEHBIIMMHU TPYIHOCTSIMU BBISIBUT IPUPOY CIIOPHOTO IIPABOOT-
HOUIEHUSI U IPUMEHUTh K HEMY HYKHBIN 3aKOH.

W3 Bcero ckazaHHOTO cieayeT, 4Tto Oe3 OnpenesieHus MOHSTUSI COBETCKOTO I'PaskIaHCKOTO
npaBa ero riayooKoe U BCECTOPOHHEE 3yUeHHe ObLIIO Obl HEOCYIIECTBUMBIM. UTO ke Takoe rpaxaaH-
CKOE TTPaBO KaK OTpPacCilb COBETCKOTO IMpaBa M KaK OTPacib COBETCKOMW Iopuandeckoit Hayku? Oopa-
TUMCS CHaYaJIa K €ro XapaKTepUCTUKe Kak orpaciu pasa (cr. 1 I'K).

Bcskas orpacnb mpaBa XapakTepu3yeTcsi IBYMsI MOMEHTaMH: BO-TIEPBBIX, OINpeeSIeHHbIM
npeomemom peryavpoBaHus, T. €. TeMH OOIIECTBEHHBIMHU OTHOIIEHUSIMH, KOTOPbIE €10 HOPMHUPYIOTCS,
3aKPEIUISIOTCS U OXPAHSIOTCS, U, BO-BTOPBIX, ONPEIENICHHbIM Memo0OM PETyIUpOBaHus, T. €. TeEM
crienupuIeckuM criocoOoM, MpU MOMOIIM KOTOPOTO FOCYAapCTBO Ha OCHOBE JAHHOM COBOKYITHOCTU
IOPUMYECKUX HOPM OOECIeurBaeT Hy’)KHOEe eMy MOBEJIeHHE JIIoJIel KaK YYaCTHHKOB MPaBOOTHOIIIE-
HUH.

[IpeamMeT cOBETCKOTO IpaskIaHCKOTO MpaBa 00pasyioT, MPekIe BCErO, COUUANUCTIUUECKUE UMY -
WecmeeHHble ONMHOUEHUSL.

[oHsATHE WMYIIECTBEHHBIX OTHOILIEHUH B padOTax KJIACCMKOB MapKCcHM3Ma YMoTpeOnsieTcs
B pa3lMyHbIX cMblciax. MHorna Mapkc roBOpUT 0 HUX Kak O IOpUANYECKOM BbIPAXKEHUU CYIIECTBY-
IOIIUX TTPOM3BOICTBEHHBIX OTHOIIEHU! . VIMyIIeCTBEHHbIE OTHOIIEHHUSI B TAKOM MX TOHUMAaHUH —
3TO IpaBoBble OTHOLIEHUs. OHU — HE MIPEeJMET, a Pe3y/IbTaT [IPABOBOIO PETYJIMPOBAHUs, CIIE/ICTBHE

K. Mapxkce, @. nzenvc, I36pannble npoussenenus, T. 1, 1952, crp. 322.
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TOTO, YTO IOPUIUYECKOMY HOPMUPOBAHMIO yke ObUIM MOABEPrHYTHI KaKWE-TO WHbIC, HEIPaBOBbIC
oO1mecTBeHHbIe OTHOIIeHUsI. Hapsiny ¢ 3TumM Mapkc Hepeiko NOJIb3yeTcst TOHSITHEM UMYIIIECTBEHHBIX
OTHOITIEHUH B CMBICJIE CAMUX TIPOU3BOJICTBEHHBIX OTHOITIEHUH®. IMEHHO 3TH OTHOIIIEHHS U MOJBEP-
raloTCsl BO3/ICHCTBUIO CO CTOPOHBI I0PUANYECKUX HOpM. HO BO3ZMOXHOCTH HETIOCPEICTBEHHOTO Tpa-
BOBOT'O BO3/ICVICTBUS Ha TTPOM3BOJCTBEHHBIC OTHOIIICHUS He Oe3rpaHUYHBI, TAK KaK IO CBOEH CYIIHO-
CTH, TIO CBOEMY MaTepUaIbHOMY COAEPKaHHIO TIOCIeJHAE OOBEKTUBHBI M OT BOJIU JIIOJIEH HE 3aBUCHT.
B T0 Xe Bpems, Oylyuu OTHOIICHUSIMH MEX[Iy JIOIbMU, OHU HEMBICIUMBI BHE BOJIEBBIX aKTOB,
BHE BOJIEBOM AEATEIBHOCTHU YesloBeKa. [103ToMy Hapsily ¢ MaTepUaIbHBIM COZIEp)KaHUEM CYIIECTBYET
BOJICBOE OTIOCPE/ICTBOBAHKE IMPOU3BOJICTBEHHBIX OTHOIIICHUM. A MOCKOJIBKY ITPABO UMEET JIEJIO JIUIIIb
C BOJICBBIMU TTOCTYITKAMU, TO ¥ UMYITIECTBEHHBIC OTHOITICHUSI B Ka4eCTBe 0ObEKTa MPSIMOTO MPaBo-
BOTO BO3JICUICTBUS MPEJICTABIAIOT COOOUM HE UTO MHOE, KaK OOIIeCTBEHHO-IIPON3BOJICTBEHHBIE OTHO-
IIIeHUs1, B3SIThIE B TIpeJiesiaX UX BOJIEBOTO OTMOCPe/ICTBOBaHM . U TOTBKO uepes 3To Orocpe/ICTBOBAHKE
MPaBO CMOCOOHO OKa3bIBaTh TAaKke KOCBEHHOE BO3JCHCTBME HA CaMOE MaTEepUAIbHOE COIEepKaHUe
OOIIIECTBEHHO-TIPOU3BOICTBEHHBIX OTHOIIICHUH.

Ho cka3zanHbIM cyTh TpOOIeMbI HE HCUEPITHIBAETCS, MO0 €CJIM MMYIIECTBEHHbIE OTHOIICHUS —
9TO JEUCTBUTENILHO Camble TIPOM3BOACTBEHHBIE OTHOIIICHUS, B3STHIE B Mpeeiax UX BOJEBOTO OIO-
CpPE/ICTBOBaHMS, TO HE BCSIKOE BOJEBOE OIMOCPEICTBOBAHME MPOU3BOJCTBEHHBIX OTHOIICHUH €CTh
B CBOIO 0UYepe/Ib yke UMYIIECTBEHHOEe OTHolIeHre. Hanpumep, eIMHCTBO MposieTapuara Kak Kjacca
LEMEHTUPYETCSl OMMHAKOBBIM €r0 OTHOIIEHHWEM K CpPEJICTBAM MPOM3BOJICTBA, T. €. €IMHCTBOM O0b-
SIMHSIONINX ero MPOU3BOJACTBEHHBIX OTHOMICHUI. HO Tak Kak 3TW OTHOIIEHWS B YCJIOBUSAX Karu-
TaJIM3Ma XapaKTepU3yIOTCsl OTCYTCTBUEM Y TpoJieTapraTa CpeICTB MPOU3BOICTBA, TO BOJIEBOE OIO-
Cpe/ICTBOBaHKE TAaKMX OTHOIIICHUI HE BBIPakKaeT KaKUX-TMOO0 MMYIIECTBEHHBIX OTHOIIEHUH. IMeHHO
MO3TOMY TPAaKTOBKA UMYIIECTBEHHBIX OTHOIIIEHHI, KaK B3ATHIX B MIpeesiax BOJIEBOTO OMOCPEICTBO-
BaHUs OTHOIIICHUI OOIIECTBEHHOTO MPOU3BOJICTBA, XOTS U OPUEHTHUPYET Ha UX CYIIHOCTh, 0003HA-
Yasi MECTO, KOTOPOE OHHM 3aHUMAIOT B CUCTEME OOIIECTBEHHBIX SIBJICHUIA, HE YCTPaHsET HEOOXOIUMO-
CTH YCTaHOBJIEHUSI 00JIee KOHKPETHBIX CBOMCTBEHHBIX THUM OTHOIIIEHHUSAM MTPU3HAKOB, MIO3BOJISIONINX
BBISIBUTh UX CIIEIM(PUKY U YETKO OTTPAHUYUTh OT CMEXHBIX COLMAIBHBIX SIBJICHUM.

OcHoBHast 0COOEHHOCTh UIMYIIIECTBEHHBIX OTHOIICHUH, OTJIMYAIOIIAsl MX OT BCEX JPYrux oOIiie-
CTBEHHBIX OTHOIIICHUI, COCTOUT B TOM, YTO OHHM OOJIQ/IAIOT OMpe/IeICHHON SKOHOMUYIECKOU IeHHO-
cteio. Ho 17151 Toro 4To6sl UMETh SKOHOMUYECKYIO IIEHHOCTh, OHH JIOJKHBI OBITh CBSI3aHBI CO CPejl-
CTBaMH TMPOU3BOJICTBA, XOTS ObI MOC/IEAHNE OBUTM JaHbI CAMOW TIPUPOIOK, HAIIPUMEDP 3eMJIsl, JTUOO
C IPOAYKTaMH YeJIOBEUECKOTO TPY/a, XOTs ObI MOC/IeTHUE U HE CO3/IaBATUCH B IIPOLIECCe MaTepuaib-
HOTO MPOU3BOJICTBA, HAMIPHMEP MPOAYKTHI JYXOBHOIO TBOpUYECTBa (MPOM3BEJCHUS HAyKH, JITEepa-
TYpbl, UCKyccTBa). IIpr 3TOM camo coOoi padymeeTcs, UTO MOAABIISIONIAs Macca UMYIIIECTBEHHBIX
OTHOITICHUI YCTAHABJIMBACTCS IO MOBOAY TAKMX MATepUAJIBHBIX OJar, KOTOpbIE CO3[AI0TCS B MPO-
1iecce MPOU3BOJCTBEHHOM JESITEIbHOCTH JIIOZIEH, BHICTYIAsl B KAUeCTBe JIMOO CPEICTB MPOU3BO/CTBA,
6o npenmeToB notpednenus. CooOpa3HO C STUM MMYIIECTBEHHbIE OTHOIIEHUSI MOXHO Ompejie-
JIUTh KaK Makie 00uecmeeHHble OMHOUEHUsl, KOMopble, 0YOyuiL 601€8bIM ONOCPEOCBOBAHUEM NPO-
U3800CMBEHHBIX OMHOULEHULL, 00NA0AIOM ONPEOeNeHHOT FIKOHOMUUECKOU UEHHOCbIO 86UOY UX CES3U
Co cpedcmeamu npou3800Ccmed, NPeoMemamy NOMpPeONeHUs UNU UHLIMU NPOOYKMAMU MPYOa Ueno-
exa.

Nmy1iecTBeHHbIE OTHOIIGHUSI BHIPAKAIOTCA B pa3HOOOpa3HbIX (opmax, a 3TO MPUBOIAWT
K TOMY, YTO OHHU PEryJIMPYIOTCS U OXPAHSIIOTCS HE TOJIBKO I'PakJAHCKUM TIPABOM, HO TaKXke M HEKO-
TOPBIMHU JIPYTUMU OTPACIISIMU COBETCKOTO IpaBa. HopMBI Tpask1aHCKOro IipaBa perympyoT UMYIIe-
CTBEHHbIE OTHOILIEHUSI JIMIIb B onpedenenHoli popme ux BoipakeHus. OHa, 3ta hopma, U JI0IKHA
OBITh BBISIBJICHA JIJTsI TOTO, YTOOBI MOKHO OBLIO C MPeJe/IbHOM TOYHOCTBIO YCTAHOBUTH MPEIMET COBET-
CKOTO TPakJaHCKOTO TpaBa.

Sk Mapxc u @. Sneenvc, Cou., T. 30, crp. 504-505.
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Bo3bMeM B KauecTBe mpumepa MMYILIECTBEHHbIE OTHOIIEHUSI, KOTOpble BO3HUKAIOT B CBSI3U
co CHaOXeHHMEM HApOJHOTO XO3SMCTBA TAKMMHM BaXKHEWIIMMH TpeIMeTaMu, Kak 00OpydoBaHHe,
cbipbe U TOIUIMBO. C OJHOW CTOPOHBI, OHU MPECTABISAIOT COOOI0 OTHOIIEHHS M0 pacHpeie/IeHUI0
MPOLYKIIUH MEXy COLMATUCTUIECKUMH XO3SMCTBEHHBIMU opranu3armsiMu. Ho, ¢ apyroit cTopoHsl,
camoe 3TO pacripeie/ieHre OCYIIECTBIIsIETC B 0co00l BHEITHel (hopMe — B CTOMMOCTHOM 000JIOUKe,
100 1eHa MPOAYKIMHM MCUMCISETCSl B JIHbraX M ee IMepeadya COOTBETCTBYIOIIUM OPraHU3aIsIM
MIPOM3BOIUTCS 32 AeHbIu. Kakaoi u3 IByX Ha3BaHHBIX (DOPM paccMaTpUBAEMBIX OTHOIIEHUN COOT-
BETCTBYET OCOOBIM BU I0PUAMYECKOTO HOPMUPOBAHUS: pacipe/iesieHue POAYKIMU POU3BOAUTCS
Ha OCHOBE TIIaHa, T. €. B aIMUHUCTPATUBHOM TOPsIZIKE, a ee IBUKEHHE B CTOMMOCTHOW (hopme oro-
CpencTByeTCsl JOrOBOPOM H, CJIEIOBATEBHO, OCYILECTBIISIETCS B TPk JAHCKO-TIPABOBOM TOPSIZIKE.

o Tomy ke CTOMMOCTHOMY HPU3HAKY MOKET OBbITh MPOBEAECHO OTIPaHUYEHHE TPaKIAHCKOTO
npaBa OT JPYrux OTpacieil COBETCKOro MpaBa B 0ONACTH OXPaHbl COLIMATUCTHUECKUX UMYIIECTBEH-
HBIX OTHOIIeHHIA. Tak, ecyii KTO-IMO0 COBEPIIUT MOKYIIIEHHe Ha Kpaxy, OH OyleT MpUBJIEYEH K yro-
JIOBHOW, a HE K I'PakIaHCKOW OTBETCTBEHHOCTH, OO TIOKYIIIEHHE, TIOCSTask Ha CYIIECTBYIONIUI MOpsi-
JOK OOIIECTBEHHBIX OTHOIIECHUH, HE TPUIMHSET HUKAKOTO MMYIIIECTBEHHOTO yiiepda COOCTBEHHHKY,
HE 3aTparuBaeT MPUHA/IIEKAINEro eMy UMYIIECTBa Kak orpeaeneHHon croumoctu. Ecnm xe mpe-
CTYITHOE JiesTHHe TPUIMHSIET YIepO UMYIIECTBY, TPECTYIHUK MPUBJIEKAECTCS] OTHOBPEMEHHO U K YTo-
JIOBHOW M K TPaKJIAHCKOW OTBETCTBEHHOCTH. HO mpy 3TOM Mepbl YroJIOBHOTO Haka3zaHUs oOpariia-
I0TCSI IPOTUB JIMYHOCTH TPECTYITHUKA, & HATYypaJIbHOE WM JEHEeKHOEe BO3MEIIEHUE MTPUIMHEHHOTO
yiiep0a odecrieurBaeTcsi HA OCHOBE HOPM TI'pakaHCKoro rpasa. CiemoBaTtebHO, HE TOJBKO pery-
JIMPOBAHUE, HO M OXpaHa MMYIIECTBEHHBIX OTHOIIEHHUI OCYIIECTBIISIETCS T'PaskJIaHCKO-TIPAaBOBBIMU
HOPMaMH JIMIIIb TIOCTOJIBKY, TOCKOJIBKY 3TH OTHOIIEHHSI BBICTYTIAIOT B CTOMMOCTHO# (popMme.

CroumocTHasi hopMa yarie BCero o0yCcJIOBIMBAET BO3ME3IHO-9KBUBAJICHTHBIN XapaKTep COOT-
BETCTBYIOIIMX OTHOMIEHUI. Ho 3T0 OTHIONb He 00s3aTeNbHO Uit BceX 0e3 MCKIIOUEHMsI CTydaeB.
[Tpu mepexoze UMyIIECTBA OT OAHOTO JIMIIA K IPYroMy IO JIOTOBOPY AApeHHs HET SKBUBAICHTHO-
cTU (BO3ME3JHOCTH), HO TeEM HEe MEHee caMOe UMYILIECTBO MepeIaeTcs 3/1ech KaK OIpe/ie/ieHHas LIeH-
HOCTb, CTOMMOCTb, & TIOTOMY M OTHOIIIEHHSI, BOZHUKAIOIIME MEX/Iy JapuTesieM U OfiapsieMbIM, pery-
JIMPYIOTCSI HOPMaMHM I'PakAaHCKOTro mpaBa. bonee Toro, MMyIecTBo BoOOIIe MOXKET HE TIEPEXOAUTD
U3 PYK B PYKH, a HAXOAUTHCS BO BJIaieHUU ero coocTBeHHMKa. Ho Tak Kak oOnaiaHyie UMyIecTBOM
€CTh B TO ke BpeMs1 00JIaJaHue er0 CTOMMOCTBIO, TO 3TOT (haKT TAKXkKe MOJydaeT OTpakeHHe U 3aKpert-
JIeHVe B HOpMax I'pakIaHCKOTO MpaBa.

BpIXomuT, 4TO COBETCKOE TIpakJIAHCKOE MPAaBO PETYIHPYET M OXpaHseT COLHMATUCTUYECKUe
MMYIIIECTBEHHBIE OTHOILICHUSI JIUIIb B TOW Mepe, B KAKOW OHU BBICTYTAIOT B KAYECTBE CHIOUMOCHIHBIX
OTHOILIEHUA.

[MoMUMO MMYIIIECTBEHHBIX B IIPEIMET I'PaskIaHCKO-TIPABOBOTO PETyIMPOBAHUS BXOAST TaKKe
AUUHBIE HEUMYULECTNBEHHbLE OMHOWEHUS .

OTHOIIIEHHsT 3TOr0 pojia caMu Mo ceOe He MMEIOT KaKOW-JTMOO0 IKOHOMHYECKOW IIEHHOCTH,
100 B HAIIMX COIMAIMCTHYECKUX YCIOBUSIX 4eCTb, JOCTOMHCTBO, UMs, aBTOPCTBO, MPUBOASAINUE
K BO3HMKHOBEHUIO JIMYHBIX OTHOIIICHUH, HETIEPEBOANMBI Ha JIeHbr'M. OHM HEOTUYKIaeMbl U HeOT/Ie-
JIMMBI OT JINYHOCTU COBETCKOTO I'PaKIaHMHA UM KOJJIEKTUBA COBETCKUX IPaXkIaH, BRIPaxkasi TOJIbKO
eMy IpUCYIIHE U TOJIBKO €ro XapakTepu3yIolye NHANBUyaIbHble KauecTBa. Ho, He oOnaias skoHO-
MHUYECKON [EHHOCTBIO, JIMYHbIE HEMMYIIIECTBEHHbIE OTHOIIEHHS MTPUOOPETAIOT AJIsI MX YYACTHUKOB
Apyroe, He MeHee BaKHOE, a ObITh MOXET, U OoJiee CYIIECTBEHHOE 3HAUSHHE, 3aKTI0UAIONIeecs: B TOM,
YTO B 3TUX OTHOUIEHUSX MPOSBIISAETCS WHAWBUIYATBHOCTD JIMYHOCTU WM KOJUICKTHBA, OLIEHUBae-
Masi COIMATMCTIYECKIM OOIIIECTBOM TI0 €€ JIeHCTBUTEIbHBIM JOCTOMHCTBAaM U Hefgoctatkam. Korna,
HarpuMmep, aBTop TpeOyeT yCTpaHEeHUsI UCKAXKEHUI ero MPOU3Be/IeHrs], OH He TIPeciieyeT P STOM
HUKaKUX UMYIIECTBEHHBIX IIeJIel, a TOOMBAeTCs TOro, YTo0bl OOIIECTBY Obllla 0OecrieueHa BO3ZMOXK-
HOCTb OIIEHHTH €ro ClIOCOOHOCTH Ha OCHOBE TPY/a, JEUCTBUTEIHLHO UM CO3JaHHOT0. TOYHO TaKoi ke
CMBICJT IMEET I0pUMUecKasi OXpaHa UMEHH, YeCTH, JIOCTOMHCTBA, 4 TAK)KE U BCEX MHBIX YUCTO JIMYHBIX
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6JIaF. YuureiBasg orMedeHHBIE MOMCHTBI, JIMYHBIC HEUMYIIECTBEHHBIC OTHOMICHUA MOXKHO OIIpEIc-
JIUTh KaK TaKUe 0OuieCmeeHtble OMHOULEHUS, 8 KOMOPbIX BbIPANCAENCSl UHOUBUOYANLHOCHb NUUHO-
CMU UMY KOANEKIMUBA U BONNOUAEMCSL €€ MOPANLHO-NOAMUMUUECKAS OUEHKA CO CMOPOHbL COUUANIL-
cmu1eckoz20 obujecmad.

JIngnele HEMMYIICCTBEHHLIC OTHOMICHUA BCETAd UMCIOT IJIA UX YYAaCTHUKOB CAMOCTOATE/IbHOE
3HavyeHue. Harnpumep, aBTOp MpoU3Be/ICHUsI 3aMHTEPECOBAaH B MPU3HAHUK 32 HUM aBTOPCTBA He3a-
BUCHMO OT BBHITUIATHI TOHOpPapa 3a KCIOJIb30BaHKe ero pou3BeneHrs. Ho B peaibHOM KU3HY JINUHbIE
OTHOIICHWA OOHUX BHUIOB CBA3AHbI C UMYIIECTBEHHBIMU U HAXOOATCA C HUMU B €AMHOM KOMITJICKCE
OOIIECTBEHHBIX OTHOIICHUH (HAIIpUMep, TBOPUECKUI aKT MO CO3/IAHUIO MTPOU3BE/ICHUS MOPOKIACT
KaK JIMYHBIC, TAK 1 UMYIICCTBCHHLIC IIPABOMOYU A aBTopa), a Ipyruc BUbl IMYHBIX HCUMYIICCTBCH-
HBIX OTHOLIEHHH (TI0 MOBOJLY, HAITPUMEP, YECTH M JIOCTOMHCTBA) CaMH 00pa3yloT 3aKOHYEHHBIN KOM-
IUIEKC 1 B €IMHCTBE C UMYIIECCTBEHHBIMU OTHOHMICHUAMMN HE COCTOAT. OTHOILIIEHUA MEpBOro Buaa
pezyaupyiomcst TPaxXIaHCKUM MPaBoM. VM onpeiesisSiioTesi, B YaCTHOCTH, 00bEM IPABOMOYMI aBTOPA,
MOPSAJIOK UX OCYIIECTBJIEHUs U T. 1. OTHOIIIEHUs] BTOPOTO BU/A PETYJIMPYIOTCS TPakIaHCKUM Tpa-
BOM TOJIKO B TOM CMBICJIE, YTO OXPAHSIOMCS VUM OT BO3MOXKHBIX HApyILCHWI, Ja U TO He BCErja,
a JIMIIb B ClIy4yadax, MpAMO MpEAYCMOTPEHHLIX 3aKOHOM. HpOI/ICXOIII/IT 9TO MMOTOMY, YTO TaKHUE€ OTHO-
IIeHHsT JIMOO PeryarpyloTCs APYTUMH OTPAC/IsIMU TIpaBa (HarpuMmep, MOpsIOK MPUCBOSHUS U U3Me-
HEHMsI IMEHH ONpeNesisieTcss HOpMaMu aJMUHUCTPATUBHOTO TIpaBa) JIMOO (Kak, Harpumep, CBsI3aH-
HbIE C YECThIO ¥ JOCTOMHCTBOM) IO CAMOU CBOEH MPUPOJIE IOMYCKAIOT JIUIIb I0PUIMYECKYI0 OXPaHy
Y UCKJTIOYAIOT BO3MOXHOCTh MTPABOBOTO PEryJIMPOBAHUSI.

Ho npeaMer BCsIKO# OTpaciv 1mpasa Orpe/eNsieTcsi KPyroM peryJupyeMblX, a He OXpaHseMbIX
€10 OTHOIeHUI. OXpaHAThCSI HOPMAaMU JaHHOU OTPAC/IM MOTYT U TaKK€ OTHOLLEHU I, KOTOPbIE BBIXO-
IAT 3a Mpefielibl ee mpeaMera. Tak, HeKOTOpble TPakJaHCKUE MPABOMOYUS OXPAHSIIOTCS HOPMaMu
aIMUHKCTPATUBHOTO NIPaBa, a TaKast OTPAC/ib, KAK COBETCKOE YTOJIOBHOE IPABO, OXPAHSIET CamMble pas-
HOOOpa3HbIe COLMATCTUYECKHE OOIIECTBEHHbIE OTHOIIEHH S, XOTSI PEry/IMpYyeT He X, & OTHOIIEHHUS,
BO3HHUKAIOIIKE B CBSI3H C COBEPIIICHUEM MPECTYIUICHUS ¥ TIPMMEHEHUEeM HaKa3aHUs K MPECTYITHUKY.
[Tpu onpeneneHny xe npeomema TpakJIaHCKOTO MpaBa HYKHO UCXOIUTh HE U3 BCEX MM OXPaHsIEMBIX,
a TOJIBKO U3 TEX O6IHGCTBGHHI)IX OTHOMGHHﬁ, KOTOPBIC PETrYIUPYIOTCA I'PAKAAHCKO-ITPABOBBIMU HOP-
mamu. M3 yncia JIMYHBIX HECUMYIICCTBCHHBIX OTHOILIEHUI 3TUM MMPpEAMETOM OXBATBIBAIOTCA JIMIIb TC,
KOTOPBIC CBA3aHbI C UMYIICCTBEHHBIMU OTHOIICHUAMMU. I[pyme JIMYHBIC HCUMYIICCTBCHHBIC OTHOIEC-
HUs, €CJIN OHU BOO6H.[C PETYIMPYIOTCA IMTPABOBBIMU HOPMaMH, BXOIAT B IPEAMET HE I'PaKAaHCKOIO,
a MHBIX OTpacyell COBETCKOTO IIpaBa.

Takum 00pa3om, rpaHMIa MEXy I'PakJaHCKUM MPABOM U JPYTUMHU OTPACISIMH COBETCKOTO
ImpaBa MpOXOAUT: IJId UMYIICCTBEHHBIX OTHOILIEHUH — I10 JINHUU UX CTOMMOCTHOU q)OprI, I JIN4Y-
HBIX HEUMYHICCTBECHHbLIX OTHOILIEHUN — II0 JMHUUA KX CBSI3U CO CTOMMOCTHBIMU HUMYHICCTBCH-
HBIMHU OTHOIIEHUSIMU. TaKOB MpeMeT IpakJaHCKO-TIPABOBOIO peryimpoBaHus. PaccMoTpum Ternepb
BOITPOC O €r0 METOJIE.

CoBeTcKoe rpaxaHCKOe MPaBo BKJIIOUAET B ceOs1 OIpe/ie/IeHHbIE TIPaBUiia IOBEICHHUSI, BBIION-
HCHHEC KOTOPBIX O6CCHC‘H/IB&GTC§I Hapaay € pasjiiMYHbIMA JAPYTUMH CPEACTBAMU TAKXKE W MCpPaMU
roCyJapCcTBEHHOr0O NpUHYXAeHUs. Ho B 3TOM ellle Helb3sl YCMOTPETh Yero-auoo Crerupuieckoro
TOJILKO IS OJIHOTO TPaKAaHCKOTO MpaBa, MO0 MOAOOHBIA METOJ XapaKTepeH IS mpaBa BOOOIIE.
qTO6bI BBIAABUTDH CH@LII/I(I)I/IKy METOAA T'paKIaHCKO-IIPAaBOBOI0 PEryJIrupoBaHUA COLUATUCTUICCKUX
O6HICCTBCHHBIX OTHOHIeHl/Iﬁ, HYXHO YCTAHOBUTBL, YEM OH OTJIIMYACTCA OT METOHOB, IMPUMCEHACMBIX
B JIPYTUX OTPACIIsIX COBETCKOro mpasa. [IpaBo MoxkeT elicTBOBaTh METOIOM MPEIITUCAHMS], 3aIPEeTa,
J03BOJICHUS U T. 1. Kako# ke MeToj1 XapaKTepeH JUisl IpakJaHCKO-TIPABOBBIX HOpM?

Hopwmsbl npaBa peanuzyiorcsi B AKU3HU MOCPEICTBOM ITPABOOTHOIIEHUH, YYACTHUKU KOTOPBIX
BBICTYIIAIOT B KAYECTBC HOCUTEJIEN npaB 1 O6H3aHHOCTteL HpaBOOTHOH_ICHI/IH BO3HHUKAIOT HA ITOYBE
NpPUMEHEHHUSI JIIOOBIX IPUANIECKUX HOPM, OTHOCSIITUXCS K Pa3IMYHBIM OTPAC/ISIM COBETCKOTO MPaBa.
Ho Tak kak kaxjas oTpacyb IpaBa 00JaaeT CBOMM 0COOBIM METOZIOM PeryJIMpOBaHusl, 3TO C HEOOXO-

17



0. C. Nodde. «M30pannsie Tpyabl. Tom I1»

JIUMOCTBIO OTPAXaeTCsl Ha CTPYKTYpe CBA3AHHBIX C HEIO MPABOOTHOIIEHUH. Tak, aAMUHUCTpaTUBHOE
MPaBO JIEVCTBYET METOJOM BJIACTHBIX MPEANUCAHUIN, U TIOTOMY aJIMUHUACTPATHBHBIE TIPABOOTHOIIIE-
HUS CTPOSITCS KaK OTHOIIECHHS BJIACTH U MOMUYMHEeHUs1. Takas ke CTpyKTypa XapakTepHa U AJisl yro-
JIOBHBIX MPAaBOOTHOIIIEHUH, B KOTOPBIX JIMIIO, MOJBEpraioiieecss HaKa3aHuio, MOAYUHSIETCS] OpraHy,
Ha3HAYAOIIEMY HaKa3aHWe WU TMPHUBOIAIIEMY €ro B UCIOJIHEHUE. DJIeMEHThl TIOMYUHEHUsI CBOM-
CTBEHHBI 1 MHOTUM JIPyT'MM MPAaBOOTHOIIICHUSIM.

[No-nHOMY CTPOSITCS OTHOIIIEHHUS I'PaskIAHCKOTO rpaBa. KoHeuHo, 1 nX cyObeKThl TOAYNHEHDI
OITpe/IeIEHHOMY TOPSIJIKY, YCTAHOBJIEHHOMY B I'PakJaHCKUX 3aKOHaX. Ho 271eMeHTHI BIIaCTH U MOAYH-
HEHUsI TIOJIHOCTBIO YCTPAaHEHBI M3 MX B3aMMHBIX OTHOIIEHUH. Kak yJyacTHUKM rpaskIaHCKOTO MPaBo-
OTHOILICHHU I OHU HAaXOASITCS B TIOJIOKEHUH HOPUOUMECKO20 PABEHCMEA . DTUM METOJ] COBETCKOTO TPax-
JAHCKOTO ITpaBa ¥ OTJIMYAETCS] OT METO/IOB, KOTOPBIE B TIPOLIECCE PETYIMPOBAHMUS COLIMATUCTUYECKUX
OOIIECTBEHHBIX OTHOIIEHUI IPUMEHSIIOTCS] B JPYTUX OTPACIISIX COBETCKOTO MPaBa.

Ho mnouemy rpaxmaHckoe mpaBO TMOJIB3YeTCsl JaHHBIM, a HE KaKUM-JIMOO MHBIM METOOM?
Uem 3T0 0OBSCHSCTCS: TPOU3BOJIBHBIM YCMOTPEHUEM TOCYJApCTBA WU SIBICHUSIMA OOBEKTUBHOTO
nopsjaka?

[Ipu pa3paboTke TOro WM MHOTO METOAA TOCYJAPCTBO YUMTHIBAET XapaKTep OOIIECTBEHHBIX
OTHOILICHUH, OXBAThIBAEMBIX JTAHHOW OTPACIIbIO TpaBa, crelu(uKy MpeaMeTa ee peryJrMpOBaHuUs.
OCHOBHYI0 MacCy OTHOUIEHUH, BKJIIOYaeMBbIX B c(pepy JEUCTBUS I'PakIAHCKOIO IIPaBa, COCTABIISAIOT
COLMAJIMCTUYECKME UMYIIIECTBEHHbIE OTHOILIEHHS B X CTOMMOCTHOU popme. Ho croumocTHBIE OTHO-
IIEHN s MHAYe KaK Ha HayaJlax paBeHCTBA CTPOUTHCS He MOryT. [ToaToMy perynmpoBaHue yKa3aHHBIX
OTHOILICHUH IO MPUHIIMITY I0PUINIECKOTO PABEHCTBA UX CYOBEKTOB M BOCIIPHHSITO COBETCKIM T'Pax-
JaHCKMM TIPAaBOM B KaueCTBE €ro Creru@uueckoro MeToa.

CrnenoBarenbHO, AJis BbISIBJIEHUSI CYIIIHOCTH KasKA0M TaHHOM OTpaciiv IIpaBa pelaolee 3Ha-
YeHUe UMeeT ee IIPe/IMET, OCKOJIBKY OT HETO 3aBUCUT U UM OTIPEIeIseTCs TAKKE U METOJI IIPABOBOTO
peryaupoBanus. Ho ecim rpaHMIiisl peiMeTa U3BECTHBI, a €ro Onpeiesisonasi pojib yCTaHOBJIEHA,
TO HapsAy C MPEIMETOM B OOIIEM OIpe/IeNIeHUH MOHSATHS OTPAC/I MpaBa JIOKHO ObITh OTBEICHO
MECTO | ISl [T0Ka3a CBOMCTBEHHOTO el 0co00ro0, CriennpuIecKoro MeToJa MpaBoBOro perypoBa-
HUSL.

[IpeaMer COBETCKOro IpaskJaHCKOTO IMpaBa 0Opa3yloT COIMATMCTUYECKUE MUMYIIECTBEHHBIC
OTHOILICHH I CTOUMOCTHOT'O XapaKTepa, a TAK)Ke CBSI3aHHbIE C HUMH JIMYHbIE HEMMYIIIECTBEHHBIE OTHO-
IeHHs1. DTH OTHOIICHUSI PETYIUPYIOTCS TPakIaHCKO-TIPAaBOBBHIMM HOPMaMHM Ha HavyaJlax IopHrye-
CKOro paBeHCTBa UX CyOBeKTOB. C y4eToM KpUTEpUeB MpeaMeTa U METo/ia PeryIMpOBaHuUs JOIKHO
ObITH (POPMYIMPOBAHO OOIIEe OIpe/Ie/IeHNE MOHATHUS TPk JAHCKOTO TIpaBa.

Cogemckoe 2padicoancKkoe npaso Kax ompacab eOUH020 CO8EMCK020 COUUANUCIIUMECKO20 NPAsa
ecmv CUCeMA HOPM, Pe2YAUPYIOWUX HA HAUANAX PABEHCMEA COUUANUCTUYECKUE UMYULECTBEHHDIE
OMHOULEHUSL 8 UX COUMOCHIHOU (hOpME U CEAZAHHBIE C HUMU AUUHBIE HEUMYUECTBEHHbIE OMHOUEHUS
COUUANUCTIUUECKO20 0DUleCMBd.

B Teopun rpaxaaHCcKOro rmpasa MpoJo/iKaloT OCTABAThCsI CIOPHBIME BOIIPOCH KakK O MpeiMeTe,
TaK U O METOJIe IPAKAAHCKO-TIPABOBOTO PEryIMpPOBAHUSI.

Bce mpusHaior, 4to ero mpeaMer oOpasyloT COLMATUCTHUYECKHE MMYILECTBEHHbIE U JINYHBIC
HEeUMYIIIeCTBeHHbIe OTHOIIeHus. Ho mpupona, a Takxe Kpyr Tex W JApPYrux, BKIIOYaeMbIX B cepy
JENCTBHS COBETCKOTO IPakJaHCKOTO MPaBa, XapaKTepPU3yIOTCs OTAEIbHBIMU aBTOPAMH MO-Pa3HOMY.

C touku 3penus C. H. Bpatycs® u Tex, KTo K HeMy npucoeauHseTcs ', Helb3s CUUTaTh UMY-
IIIECTBEHHBIMU TTPOU3BOJICTBEHHBIE OTHOIIEHUS, NOO OHU COCTAaBJISIOT OOBEKTUBHYIO MPEANIOCHUIKY
U pe3ynibTaT OOIIECTBEHHO-TIPOU3BOICTBEHHOM JIESATEIbHOCTH, KOTOPhIE HE MOTYT ObITh OOBEKTOM

9 PasepuyToe nsnoxkerue kouneruu C. H. Bparycs cm. «TIpeMeT 1 CHCTeMa COBETCKOTO IPakJAHCKOTO IIpaBax, Tociopusar,
1963.
10 Harnpumep, C. C. Anexcees, IIpeMer COBETCKOTO COLMAIMCTHYECKOrO IPaXIaHCKOTO IpaBa, YueHble Tpyasl CBepIJIOBCKOTO

IOPUINYECKOTO MHCTUTYTA, T. 1, 1959.
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[IPAaBOBOIO BO3JEUCTBUS; UMYIIECTBEHHbIE — 3TO HE MPOU3BOACTBEHHBIE, 4 BO3HUKAIOIIME HA UX
OCHOBE KOHKPETHbIE BOJIEBbIE OTHOILIEHUS. B 1eIICTBUTENIBHOCTH, OTHAKO, IPOU3BOICTBEHHBIE OTHO-
IIIEHHS] — He TOJIbKO IMPEATOChUIKA WM Pe3yJbTaT, HO U (hopMa OOIIeCTBEHHO-TIPOU3BOACTBEHHOM
nesrenbHOCTU'!. OHU CyIIECTBYIOT B BUJI€ KAK COBOKYITHOCTH, TaK ¥ €IMHIUYHBIX OTHOILIEHHI 1 BKJTIO-
YaloT B ce0s1 HapsAy C MaTepPUATbHBIM COIIEp)KaHUEM BOJIEBOE OIOCPE/ICTBOBAHKE, BIIOJIHE MPHCIIO-
COOJIEHHOE K MPAaBOBOMY pEryJMpOBaHUI0. BOT mouemy MMyIeCTBEHHOE OTHOIIEHHE — HE HEYTO
OTIMYHOE OT ITPOU3BOACTBEHHOIO, & CAMOE ITPOU3BOACTBEHHOE OTHOLIEHHUE, B3TOE B OIIPEACIIEHHBIX
rpaHuLax.

C touku 3penus E. A. ®neitmmn u A. JI. MakoBCcKOro, JTMUHble HEUMYIIIECTBEHHBIE OTHOILIE-
HU1, HE CBAA3aHHBIE C UMYILECTBEHHBIMHU, HE TOJIBKO OXPaHSAIOTCA, HO U, Kak IPpAMO cka3aHo B CT. 1 'K,
PEryIMPYIOTCS IPaXAaHCKUM MTPABOM, a CJIeJOBATENIbHO, BKIIIOYAIOTCS B ero rpeamMeT 2. Ha camom xe
Jeie TEPMUH «peryaupyiorcsi» B ¢T. 1 'K ynorpeOneH B IIMPOKOM CMbICTIe, MOApa3yMeBaloIeM
TaK:ke W MPABOBYIO OXpaHy. A ecii 0OpaTuThCst K KOHKpeTHHIM HopMaM 'K, KOTOpbie MOCBAIIECHBI
STUM OTHOUIEHUSIM, HAIIPUMED K CT. 7, TOBOPsIIEN 00 OXpaHe YeCTH U JOCTOMHCTBA, TO HE OCTaeTCs
COMHEHHUI B MX HAIPaBJIEHHOCTU HE Ha PETyJMpPOBaHUE, 3 UMEHHO Ha OXPaHy TAKUX OTHOILEHUU.
WHave 1 OBITH HE MOXET, MOCKOJIBKY MPABOBOE PEryJIMPOBAHUE YECTU U JOCTOMHCTBA OOBEKTHBHO
uckoueHo. B. I'. BepaHukoB orMmeuaer, npaBaa, 4Tto peryJvpylorcs IpPaBoM HE YeCTb U JOCTOMH-
CTBO, a CBSI3aHHbIE ¢ HUMHM OTHOIIIeHUs?. Ho 3T0 «peryaupoBaHue» 0 HapyIIeH!sT HUKAKUX TTPaBo-
MOYMI1 C IO3UTUBHBIM COZIEPKaHUEM Y HOCUTEJISI YECTH U JIOCTOMHCTBA HE MOpokAaeT. B ocymiecTs-
JIeHWe CBOETO MpaBa OH He COBEPIIAeT KaKUX-IMO0 aKTUBHBIX JEUCTBHIA, a MOXKET JIMIIb TPeOOBATh,
YTOOBI YECTh U JIOCTOMHCTBO HE HAPYIIAIUCh, ¥ IOOMBAThCSI MX BOCCTAHOBJICHUSI TTOCTIE TOTO, KAK OHU
ObLIN yIIeMJIeHBl. SICHO, UTO mepesl HaMy He peryIMpoBaHue, a TOJIbKO OXpaHa, cama 1o cede Heslo-
CTaTOYHas JIsl BKJIIOYEHU S COOTBETCTBYIOLIMX OTHOLIEHUI B COCTaB IIPEAMETa COBETCKOTO I'PaX JaH-
CKOTO ITpaBa.

He menee nuickyccmoHHa mpoOsieMa OTIpaHUYEHHs] MMYIIECTBEHHBIX OTHOIICHUH TpaxJaH-
CKOTO TIpaBa OT PEeryJHUpYeMbIX APYTUMHU OTPACIISIMHU COBETCKOTO MpaBa, 0COOSCHHO MPaBOM aJIMUHH-
CTPaTUBHBIM.

B cBoe Bpems C. ®@. KeuekbsiH IpoBOAWII UX pasrpaHUyueHUe Mo cepe Mporu3BOACTBA, KOTO-
pyI0 OH BKJIIOYaJ B aJIMUHUCTPATUBHOE IPaBo, U cepe oOpalieHus], OTHOCIIIECHCS K Tpak/iaH-
ckoMy TipaBy'4. Ho 3T0 MpOTHBOPEUNT AEHCTBUTEIHBHOCTH, TAK KaK aJIMUHUCTPATUBHBIC aKTHl MOTYT
ONpeNesIATh MOPSAIOK cObITa U CHaOkeHus (cepa 0OpallieHus1), a TpakJaHCKO-TIPABOBbIE HOPMbI —
HOPSIZIOK TIOJTb30BAHMS UMYIIECTBOM, B TOM YHCJIE €r0 MPOM3BOAUTENIBHOrO MoTpedieHus (cdepa
npousBozcTBa). He Gosee ynauHo M BbIIEIGHUE I'PakJaHCKOTO TpaBa 10 KPUTEPUIO I'PakIAHCKOTO
obopota'®. Ecrii umeeTcs B BUy rpaxaaHCKUi 000POT B IOPUAMUYECKOM CMBICIIE, TTOJ] KOTOPBIM MTOHH-
MalOT COBOKYITHOCTB ITPELyCMOTPEHHBIX 3aKOHOM (DaKTOB, MOPOKIAIONIMX I'PaXkJIaHCKUE PaBOOT-
HOIIIEHHsI, TO TaKOE OIpeJie/IeHHe HECIIOCOOHO CKa3aTh HUYEro OoJblie, KpoMe TOro, YTO TPpak/iaH-
CKOE MPaBO PEryJIMpyeT OTHOIIEHHUsI, IPeIyCMOTPEHHBIE IPak JAHCKUM 3aKOHOM, a 3TO PAaBHOCHJIBHO
TOMY, KaK e€CJI Obl MBI CKa3aJIM, YTO IPakJaHCKOE MPaBO ecTh IpakaaHcKoe npaBo. Ecmu ke peus
UJIET O TPAXKAAHCKOM 000pOTE B SKOHOMUYECKOM CMBICTIE, TO KaK OOHMMAIOIIHUI BCIO COBOKYITHOCTh
MMYITIECTBEHHBIX OTHOITIGHUH, CKJIaJbIBAIOIIUXCS B chepe MPOU3BOACTBA U OOMEHa, TAKOH 000poT
OTOCPENCTBYETCSI HE TOJBKO TPk JAHCKUM IPABOM.

e n Jlenun, TonH. codp. cou., T. 1, cTp. 149.

12 . o
E. A. Qaeiuuy v A. JI. Maxosckuii, TeopeTndeckue BOIpochl KOIU(UKALIMN COBETCKOTO IPaKJAHCKOTO 3aKOHOZATENbCTBA,
«Coertckoe rocynapcto u mpaBo» 1963 r. Ne 1, crp. 87-89.

BB Beponukos, Boripocs! rpaxknaHckoro mpasa B ceete pemeHnii XXII cvezna KIICC, u3n-Bo «Belcmas mkoma», crp. 11.
14 C. ®. Keuexwsin, O cucteMe COBETCKOTO COLMATUCTHYECKOrO npaBa, «CoBeTcKoe rocygapctBo U rpapo» 1946 . Ne 2, crp. 41-45.

5 Cm., Haripumep, P. O. Xaagpuna, O npeaMere COBETCKOTO I'paskJaHCKOro mnpasa, «CoBeTcKoe rocyJapcTBo U npaBo» 1954 r.
Ne 8, crp. 82-86.
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[IpeanpuHrManuch U Apyryue MOMBITKYA YCTAaHOBJIEHUSI Kpyra MMYIIECTBEHHBIX OTHOILEHUH,
perynupyembix rpaxaanckum npaBoM. C. C. AnekceeB crielM(pUUECcKil MPU3HAK UMYILECTBEHHBIX
OTHOILICHUH TPaXkJAHCKOTO MpaBa yCMaTPUBAET B UMYIIECTBEHHO-pacriopsiauTebHoii 16, a C. H. Bpa-
TYCh — IPOCTO B MMYIIIECTBEHHON CAMOCTOSATEIbHOCTH UX CyOBEKTOB!”, UTO paBHOCUJIBHO YIIOTpPeO-
nasiemomy A. B. Jlo30piieBbIM MOHATHIO MIMYIIECTBEHHON 0O0ocobneHHocTH 8. Ho HM onuH U3 niepe-
YHCJICHHBIX TIPU3HAKOB HE MOKET CUMTATHCS CIIEIM(PHUUECKUM JIUIIb 1] TPakIAaHCKOTO TpaBa, uoo,
KakuMu Obl HOPMaMH WMYIIIECTBEHHbIE OTHOIICHWS] HU PEryJHUpPOBAINCh, OHM MBICTMMBI TOJBKO
KaK OTHOILIEHHUSI ME3K/1y CAMOCTOSITEIbHBIMU I 0OOCOOIEHHBIMH CYOBEKTAMHM, TaK WJIM MHAYE pac-
MopsKaoIIMMUCS cBouM uMyiecTBoM. B 1o ke Bpems C. H. BpaTych yTBepkaaer, 4to aqMUHUCTpa-
THBHOE TIPaBO BOOOIIE PEryJupyeT He UMYILECTBEHHbIE, 4 OpPraHU3allIOHHbIE OTHOIIEHUS U 3THUM
OTJIMYAETCs OT ITpaBa rpaxJaHcKoro!”. OHaKo 3TO MOJI0KEHHE OIIMOOYHO, 00, KaK MTPU3HAET TYT Ke
cam C. H. Bparycb, opranbl rocy1apcTBEHHOTO yIIPaBJIEHUs] MOT'YT PacliopsikaThCsl B ITPEIesIax CBOUX
MOJTHOMOYMI IOCYJAPCTBEHHBIM UMYIIIECTBOM, YTO HEOCYIIIECTBUMO BHE UX YUacTHs B UMYILECTBEH-
HBIX OTHOmIeHHsX. HeGespiHTEpeceH u TOT ¢akT, yto M. M. ArapkoB, BriepBbie BbIIBUHYBIIHIA
JAHHYIO KOHLIENIIMIO, pa3rpaHuyYMBall TPakIaHCKOE U aIMUHHMCTPATUBHOE IIPABO HE M0 MpeaMeTy,
a 110 METO/ly peryJIMpoBaHus, BUs clieln(pUKy OpraHU3allMOHHBIX OTHOILIEHU B TOM, YTO OHU CTPO-
SITCSl KaK «OTHOIIIEHHUSI BJIACTU W TIOMYMHEHU sT» 2.

K mpaBuibHOMY pa3pelieHuio paccMaTpuBaeMor MpoOsieMbl Oojee APYruxX MpUOTU3UIICS
JI. M. TeHKUH, yKa3bIBAIOIIUIA, YTO «IPEJAMETOM COBETCKOrO I'PaKJAAHCKOTO MpaBa SIBJSIOTCS UMY-
IIIECTBEHHBIE OTHOIIEHHS B c(hepe TOBApHO-JEHEKHOTO OOpAIleHus], CTPOSIIIMECs: Ha Havyajiax SKBU-
BAJIEHTHOCTH, ¥ OTHOIIIEHUsI COOCTBEHHOCTH B X CBSI3U C TOBAPHO-/ICHEKHBIMHM OTHOIICHUSIMU» 2!,
Ho Tak kKak MMyIIECTBEHHbIE OTHOILICHUS I'PaKJIAHCKOTO MpaBa MOTYT OBbITh U OE€3BO3ME3IHBIMH,
CJIEZIOBAJIO TOBOPUTh HE 00 SKBMBAJIEHTHOCTH, & O CTOMMOCTHOH (popMe Kak WX BHUIOBOM IIpH-
3HaKe B OTVIMYME OT SKOHOMHUYECKOU IIEHHOCTH, MPUCYILEH JII0ObIM, a He TOJBKO I'PakIaHCKO-TIpa-
BOBBIM MMYIIIECTBEHHBIM OTHOIIEHHAM. [Ipy 3TOM eBa 1 OOOCHOBAHBI YTBEPKAEHUS TeX, KTO,
BBICTYIas] IPOTUB XapaKTEPUCTUKU MMYIIECTBEHHBIX OTHOIICHUH, KaK OOMaJalolX SKOHOMHYE-
CKOH IIEHHOCTBIO, OTMEYAET, YTO IIEHHOCTHI0O MOXET 00/1a/1aTh Belllb, a He OOIIECTBEHHOE OTHOIIe-
HUe?. B MOIUTUKO-9KOHOMHYECKOM IUIAHE TPABUJIEH, MO-BUAUMOMY, MPSIMO MPOTHUBOMOIOKHBIH
X071 paccykaeHuid. I3BecTHO, HarpuMmep, 4To TOBAp MPECTaBIseT COOON SKOHOMUUYECKYIO [IEHHOCTh
TOJIBKO KaK BEIECTBEHHBIN HOCUTENb OOIIECTBEHHBIX OTHOIICHUH. HenuiHe HamoMHUTB U O TOM,
YTO HU OJHA BOOOIIE SKOHOMUYECKasl KaTeropus, B TOM YHUCJIe KaTeropusi SKOHOMUYECKOH IIeHHO-
CTH, HE MOXET ObITh MCTOJIKOBaHA BHE OOIIECTBEHHBIX OTHOIICHUH, B KOTOPHIX OHA MPOSIBIISIETCS.
W ecnu BNOJIHE €CTECTBEHHO TOBOPUTD O TAKKMX BO3MOKHBIX ITPU3HAKAX UMYIIIECTBEHHBIX OTHOILIEHUI
KaK MX BO3ME3/IHbI{, SKBUBAJIEHTHBIN WJIM CTOMMOCTHBIA XapaKTep, TO HET PELIMTEIbHO HUKAKUX
MPENSATCTBAN U K YKa3aHUIO HA KOHOMUYECKYIO IIEHHOCTh, KOTOPOM OHM O0JIaIaloT BCErja B OTIIH-
yKe, HalpUMep, OT JIMYHBIX HEMMYIIECTBEHHBIX OTHOLIEHUH, JIMILIEHHBIX LIEHHOCTHOT'O BbIPAKEHMUSI.

He npekpaiaercs nonemuka Takke U Mo MOBOAY METOAA I'PakJAaHCKO-IIPAaBOBOIO Peryaupo-
BaHUA. OJIHM CUMTAIOT, YTO PAaBEHCTBO YYACTHUKOB — IIPU3HAK HE METOJa, a MpeaMeTa rpaxkiaH-
CKOTO IpaBa — CAMUX UMYILECTBEHHbIX OTHOILIEHUI, Pa3BUBAIOIIMXCS HA OCHOBE 3aKOHA CTOMMOCTHU

16.C. C. Anexcees, IIpenmeT coBETCKOro COLMAIUCTHYECKOTO I'PaXJaHCKOro Ipasa, cTp. 121.
c H. Bpamycw, IIpeaMer 1 cucteMa COBETCKOTO I'pakIaHCKOro npasa, ['ociopusnar, 1963, crp. 126-127.

8 A B oszopyes, O cucteme COBETCKOTO IpaxJaHCcKoro mpasa u cucreme I'paxaanckoro kogekca CCCP, «Coertckoe rocynap-
CTBO U mpaBo» 1954 r. Ne 7, ctp. 106.

YcH Bpamycw, Ilpenmer u cucrteMa COBETCKOTO I'paskIaHCKOTO 1paBa, crp. 43—45.

DM om Azapkos, Ilpenmer U cucTeMa COBETCKOTO IpaskJIaHCKOro MpaBa, «COBETCKOe rocyaapcTBo U mpaBo» 1940 r. Ne 8-9,
cTp. 61.

= . M. I'enxun, TIpeqmer COBETCKOro IpaskIaHCKOro mnpasa, «CoBeTCKoe rocyapcTso u mpaso» 1955 r. Ne 1, crp. 106.

22 C. H. Bpamycw, TIpeAMET ¥ CHCTEMA COBETCKOIO IPAKIAHCKOrO [paBa, CTp. 34.
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M 3aKOoHA pacmpenenieHus mo Tpyay>. Ho ecnmm Obl 3TO OBUIO BEpHO, OTHOIIECHUS, peryJaupye-
MBbl€ JPYTUMU OTpACIsIMM TIpaBa, HYXKHO ObUIO TPU3HATh CTPOSIIMMMUCS Ha Havyajgax HepaBeH-
CTBa, YTO MPOTUBOPEUMT UX COIMATMCTHUecKon npupose. [1o mueruto apyrux (A. B. Jo3opreBa?*
u U. I'. MpeBmumBuin>), 3JIeMeHTHl TIOMYMHEHUSI CBOMCTBEHHBI U TPAXKIAHCKUM TPABOOTHOIIIE-
HusM: ['ocOaHK, HarpuMep, BCTyNasi C COIMAIMCTHYECKIMMU OpPraHU3allUsMHU B TPaXJaHCKUE Tpa-
BOOTHOIIIEHUS 110 KPEAUTOBAHUIO U AEHEKHBIM pacyeTaM OCYILECTBJISET Takke (PYHKLMIO (prUHAHCO-
BOro KOHTpossl. Ho B TakuX cilyyasix CKi1aapIBaeTcsl HE €JUHOE, a KOMILJIEKCHOE MTPABOOTHOIIEHHE,
coyYeTalollee rpaxJaHCKO-ITPaBOBbIe (KPEIUTOBAaHUE, PACUEThl) U aIMUHUCTPATUBHO-IIPABOBBIE 1€~
MeHTHI ((pMHAHCOBBIN KOHTPOJIb). Hakonenr, mo Muenuio tpersux (I'. U. IleTpoB), u anMuHUCTpaTUB-
HbIE [TPABOOTHOIIEHUSI MOTYT CTPOUTBCS HA Havajlax paBeHCTBA: NIaCCaKUPbl, UMEIOLIE, HAlTpUMED,
MPaBO Ha 3aHATHUE ONpeeIeHHbIX MECT B aBTOOYCE, MOTYT TpeOOBaTh OT JIPYTHX MACCAKUPOB OCBO-
OOKJIeHUsI MECT B CHUTy COOTBETCTBYIOIIMX aJIMUHUACTPATUBHBIX MPEINHCAHUMN, XOTS M HE COCTOSIT
APYT C JPYrOM B OTHOILEHUSIX BJIAaCTU M nogunHeHus>°. Ho Bce J1esio B ToM MMEHHO M 3aKJII0YaeTcs,
YTO MACCAKUPBI COCTOSIT B IIPABOOTHOILICHUSIX HE PYT C IPYTOM, a C BJajiesblieM aBTo0yca (aBTOTpe-
CTOM), IPUYEM U ST OTHOIICHHSI BKJTIOYAIOT B Ce0s1 HE TOJIBKO I'PaskIaHCKO-TIPABOBBIE, HO U aJIMUHH-
CTPaTHBHO-TIPABOBBIEC JIEMEHTHI (MIOIYMHEHUE YCTAaHOBJIEHHOMY B aBTOoOyCe MopsiaKy). OcBodoskas
HETPaBOMEPHO 3aHATOE MECTO, MTACCAXKHUP BBHINOTHSET He TPeOOBAHUE JIPYroro rnaccaxupa, a mpej-
MMCAaHUE aBTOTPECTa, C KOTOPHIM OH HaXOAUTCS B IIPABOOTHOILLIEHUH.

N3noxeHHple B3I/l OTHOCUTENBHO MpPEIMETa M METOoa I'paxJaHCKO-IIPABOBOIO peryiu-
pPOBaHUSl OPUEHTHPYIOTCS HAa CHUCTEMY COBETCKOIO IpaBa B TOM BHJE, B KAaKOM OHa CJIOXKHJIACh
U CYHIECTBYET. BbIIBUTaIOTCS, OfHAKO, W Jpyrve KOHLENUUH, COSJUHEHHbIE C IMpeIOKEHUIMU
0 TIepecTPOMKEe CaMON CHCTeMbI COBETCKOro mpama. COIJIacHO OJHOW W3 HUX HEOOXOOWMO Bce
0e3 MCKJII0UYeHHs] UMYILIECTBEHHbIE OTHOLIEHHS (B TOM YHCIIe HAaJIOTOBBIE, 1O IEHEXKHBIM IITpadam
U T. T1.) U3BSATh U3 JPYTUX OTPACNel U HETMKOM COCPEIOTOUHTh B TpakIaHCKoM mpase?’. CornacHo
APYroy — cJe0Bajio Obl B IPaXAaHCKOM IPaBe OCTABUTh UMYIIECTBEHHbIE OTHOILIEHUS C YYaCTHEM
rpaxiaH, a il peryJIMpoBaHUsl XO3SIICTBEHHOU JEATEIbHOCTU COLMAIMCTUYECKUX OpraHU3alui
Y CBSI3aHHBIX C HEI0 MMYIIIECTBEHHBIX OTHOILLEHUI CO3/1aTh HOBYIO OTpacib MpaBa — XO3MCTBEHHOE
npaBo®.

B 311X npeasiokeHusaX JOMmycKaeTcsl OYEeBUJHOE CMEIIEHUE CUCTEMBI IIpaBa C TeM, Kak MOTYT
CTPOMTHCSI 3aKOHOATETbHBIE CTPABOYHMKH MM yUeOHbIE TIPAaBOBbIE QUCIMILTUHBL. Het npenstcTBuii
K M3/IaHUIO B COOTBETCTBUM C KOHKPETHBIMH MPAKTUIECKUMH TOTPEOHOCTSIMH TIOCTPOSHHBIX IO YKa-
3aHHBIM KPUTEPUsIM COOPHUKOB 3aKOHOJATENIbHBIX aKTOB (HAIpUMEp, 3aKOHO/IATENIBCTBA TI0 BOITPO-
caM HapOJIHOIo XO3fKCTBa). MOryT mnpenogaBaTbCsi U KOMIUIEKCHbBIE IOPUAMYECKUE AWCLIUILIMHBL,
0O0BbeIMHSIONINE MaTePUaIThl PA3IMYHBIX OTPACIIel COBETCKOTO MPaBa, KaK MPerofaeTcs, HarmpuMep,
B KauecTBe CHelMaIbHOUN AUCIUIUIMHBL X03sICTBeHHOE 1paBo. Ho oTpaciib rpaBa HeJb3si «1OCTpo-
UTb» WIN «TIEPECTPOUTh» 0€3 M3MEHEHHsI BCeW CTPYKTYPhl PeabHbIX OOIIECTBEHHBIX OTHOLICHUI
U PErylupymolero ux 3akoHogareabcTBa. OHa CyliecTBYeT OOBbEKTHBHO B CIIOKHUBIIEHCS CHCTEME
COBETCKOTO [TpaBa M OTJIMYAETCS OT JPYTMX OTPACIel 110 peIMETY U METONy peryIupoBaHus. Mexay
TEM pealu3alys U3JI0KEHHBIX MpeIokKeHN O3HaYasia Obl 0OOBEJMHEHNE B OMHOM OTpAciv IpaBa
BOIPEKU CaMOH €€ MPUPOJIE PA3HOPOJHBIX IPEAMETOB (MMYIIECTBEHHO-CTOMMOCTHBIX U YIIPaBJIEH-

23 Cm. pepakimoHnyio cTathio «O TpeIMeTe COBETCKOrO IPakIaHCKOTO TpaBa (K HTOraM WCKYCCHH)» B KypHae «COBETCKOe
rocyaapctBo u npaBo» 1955 r. Ne 5, crp. 58.

XA B Jlozopuyes, O penmeTe COBETCKOTO TPpakAaHCKOro mpasa, crp. 105.

2 U. I'. Mpesmuueunu, TIPSMET 1 CHCTEMa COBETCKOTO COLMAIMCTHUECKOTO TPakIaHCKOro TpaBa, «COBETCKOE rOCYIapeTBO
u npaBo» 1954 . Ne 7, crp. 109-111.

®rom Ilempog, CyIIHOCTb COBETCKOTO aJMUHHICTPATUBHOTO MpaBa, u3a-so JII'Y, 1959, crp. 83.
'y r. Mpesnumeunu, Ilpeqmer u cucteMa COBETCKOTO COLIUAIMCTUYECKOTrO IMPakJaHCKOTo 1pasa, crp. 109-111.

28 «Hay4Has ceccust 1o mpoGiemam COBETCKOrO XO3sHCTBEHHOTO NpaBa (Te3KChl A0K1an0B)», u3n-80 AH CCCP, 1959.
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YEeCKMX OTHOIIEHUH), a TaKkKe Pa3IMYHBIX METOJIOB PEryJIMpOBaHUs (METOa PaBeHCTBA M METOAA
BJIACTU U TIOMYUHEHUS).

Kak 0O0BEKTHBHO CyIIEeCTBYIONIAsi OTPACib COBETCKOTO MpaBa, rpakaaHCKOe MPaBo 0OIagaeT
eIMHCTBOM TpeIMeTa U MeTO/1a, KOTOPOE UMEHHO B TOM M BBIPAKAETCS, UTO COBETCKOE I'PakIaHCKOE
MPaBO peryarpyeT Ha HayajJax paBeHCTBA UMYILECTBEHHO-CTOMMOCTHBIC U CBSI3aHHBIE C HUMU JIMY-
Hble HEMMYIIIECTBEHHBIE OTHOIIEHHS COLMATIMCTUYIECKOTO OOIIIECTBa.

I'paxkjaHCcKOe MpaBo Kak HayKa M Kak yueOHast AUCIUIUIMHA. MBI Onpeaenii NOHSATHE IPak-
JaHCKOTO TIpaBa KaK OTPACM COBETCKOro mpasa. UTo ke mpecTaBiiseT coO0I0 IpakaaHCKOe MPaBo
Kak OTpaciib COBETCKOM I0OPUINYECKON HAyKU?

CoBeTckoe rpakJaHCKOe TPaBO KaK HayKa M3ydaeT TPaXkJaHCKOe MPaBO KaK OTpacib COBET-
ckoro mnpasa. Ho mpu ompezeneHuy ee rpaHuIl He CIeAyeT YIycKaTb W3 BHUIY, YTO B XOIE HCTO-
PUYECKOTO Pa3BUTHsI COBETCKOTO MPABOBEICHUS M3 COCTaBAa HAYKH I'PaKJAHCKOTO IpaBa BbIIETH-
JIMCh B CAMOCTOSTEIbHBIE OTPACITH IOPUIMUECKUX 3HAHUM 3eMeNIbHOE, TPYJOBOE M KOJIXO3HOE MPaBo.
3710 00YCIIOBJIEHO PSIIOM OOCTOSITENILCTB.

Bo-niepBbix, OTHOIIIEHUS, CBSI3aHHBIE C HCTIOJIb30BAaHUEM 3€MJIU, IPUIJIOKEHUEM TPy/a B COIHA-
JIMCTUYIECKON CHCTEME XO3SICTBA U JIeSITETbHOCTBIO KOJIXO30B, PETyIMPYyIOTCS] HACTOBKO 3HAUUTEITb-
HBIM YHCJIOM IOPUIMYECKUX HOPM, a KaX[IbIil M3 BUIOB STUX OTHOIIEHWI HACTOJIBKO crelugpuyeH,
410 0e3 IOKHOW HAyYHOW CreMaIv3aliii UX M3ydeHHne ObUIo Obl HE TOJNBKO 3aTPYJHUTEIbHBIM,
HO ¥ ITPOCTO HEBO3MOKHBIM.

Bo-BTOpBIX, 7151 peryarpoBaHusi 3eMeJIbHBIX, TPYJOBBIX U KOJIXO3HBIX OTHOIIEHUI XapaKTePHO
HACTOJIBKO TECHOE TIeperiyieTeH e IPakaaHCKO-TIPABOBOTO M aIMIUHUCTPATUBHO-TIPABOBOI'O METOJIOB,
YTO OHM HYKJAIOTCSI B COBMECTHOM HCCJIEIOBAHHH, & 3TO OBUIO ObI HEOCYIIECTBUMO, €CITU Obl 3eMeJTh-
HOE, TPY/IOBOE U KOJIXO3HOE MPABO HE OTIMOYKOBAIUCH OT HAYKH I'PaKIaHCKOTO MPaBa.

B-Tpetbux, yaenabHbIl BeC ¥ XO35ICTBEHHO-TIOJIUTHYECKAs] 3HAUMMOCTh 3eMEJTbHBIX, TPYIOBBIX
Y KOJIXO3HBIX OTHOIIIEHUI HACTOJIBKO BEJIMKH, YTO U C TON TOYKH 3PEHHUsI BIIOJIHE ONPaBJAHO BblJie-
JIeHWe PeryIMPYOIIUX UX MPABOBBIX HOPM B MPEAMET CaMOCTOSITEJIbHOTO U3yUYeHHUsI COOTBETCTBYIO-
HIUX OTpacjel I0pUIuIecKoil HayKu.

BButy 060co61eHns nepeuncIeHHbIX HayYHbIX OTpaciel, TpakIaHCKO-TIpaBoBasi HayKa JIM0o
BOBCE HE 3aTparrBaeT CBSI3aHHBIX C HUMH TEOPETHUECKHX U MPAKTHUECKHUX TpodsieM, MO0 paccmar-
puBaer ux B HanOosee o0IeM BHIE, TIOCKOJIBbKY TO HEOOXOOMMO /ISl JOJKHOTO YCBOGHUS M TIpa-
BWJIHOTO TOHUMAaHHSI TEOPUU COBETCKOTO TPakJIaHCKOro Tpasa. Hanmpumep, MpaBo MCKTIOUUTEIb-
HOM COOCTBEHHOCTH TOCYJAapCTBa HA 3€MJII0 MJIM MPABO KOJXO3HOW COOCTBEHHOCTH HAXOIST CBOE
OTpakeHUe U B IPaXAaHCKO-TTPaBOBOM Hayke. OIHAKO AETabHOE UCCIIEIOBaHKE ITPABOBOTO PeXUMa
3emi B CCCP cocrapiisieT 3ajauy HayKH 3eMeJIbHOTO MpaBa, TOYHO TaK ke, KaK MPaBOBOH PEKUM
KOJIXO3HOM COOCTBEHHOCTH B TIOTHOM €ro 00beMe M3ydaeTcst HAyKOU KOJIXO3HOTO MpaBa.

[NepBoouepenHast 3aJa4a rpakJIaHCKO-TIPABOBOM HAYKU COCTOMT B TOM, YTOObI BCECTOPOHHE
Y JIETAJIbHO, UCUEPIIBIBAIONIE M TIIATEIBHO U3YYUTh COICp:KaHuEe HOPM, BBIPAKEHHBIX B COBETCKHX
IPakIaHCKMX 3aKOHAX M MHBIX HOPMaTHUBHBIX akTax. He paspemmB 3Toi 3a1aun, HayKa COBETCKOTO
IPaKIAaHCKOTO MTPpaBa He BHIMOIHUIIA Obl CBOEH OCHOBHOM 00SI3aHHOCTH — BOOPYKUTh MPAKTHUKY 3HA-
HHUEM JICHCTBYIOIIETO 3aKOHO/IATEILCTBA M YMEHUEM MTPABIIIBHO MPUMEHSTD €ro K OTJAETbHBIM KH3-
HEHHBIM CITy4asiM.

Ho u3yuarb rnpaBoBbie HOPMBI MOKHO TMO-Pa3HOMY. MOKHO OrpaHHUYUTHCSI aHAJTM30M OJHUX
TOJIBKO 3aKJTIOUYEHHBIX B HUX MPABUI M CYUTATh, YTO STUM HCUEPIIBIBACTCS] KPYT MPOOJIeM, HCCAey-
eMbIX I0pUINYecKol Hayko. Takoe u3ydeHue MpaBoBOro MaTteprasa HU4ero oOIero ¢ moJyIMHHON
HAayKOl He UMeeT.

HopwMsl rpaxaHckoro npaBa ycTaHaBuBaloTcss COBETCKMM IOCYIapCTBOM HE pajiy CAMHUX STHUX
HOPM, a JUIsl JOJDKHOTO YPEeryJIMpOBaHUsI COLMATUCTHUECKUX OOIIECTBEHHBIX — MMYIIECTBEHHBIX
Y JIMYHBIX — OTHOIIEHUH, oOecriedyeHusl B 00JIaCTH YKa3aHHBIX OTHOIIEHUH HauOosee OnaronpusiT-
HBIX IOPUIMYECKUX YCIOBUH /TS YCTIEIITHOTO Pa3pellieH s BbIABUTAEMbIX MAPTHEH 1 PABUTETbCTBOM
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MOJIUTUYECKUX U XO3SUCTBEHHBIX 3a/1a4 KOMMYHHCTHYECKOTO CTPOMTENLCTBA. [IOTMHHO HaydHOE
OCBellIeHNe IPaXIaHCKO-TIPABOBBIX HOPM HAaUMHAETCS JIAIIh C TOTO MOMEHTA, KOTJla OHU MOTyJaioT
00bsICHEHHE U OOOCHOBAHKE B PEATbHBIX OTHOIICHUSX COLMAIMCTUIECKOTO OOIIECTBA, a UX MPAKTH-
YecKoe JeVCTBUE BBISBIISACTCS B aHAJIM3E CIYKEOHOW POJIM HOPM COBETCKOTO T'PakJAaHCKOTO IpaBa
B JIeJie JAJTbHEHINEero pa3BUTHS MTPOMBIIIJICHHOCTH M CEJTbCKOTO XO3SICTBA, YKPETUICHUS U Pa3BEPThHI-
BaHUsI COBETCKOU TOPrOBIIH, MOIbeMa KU3HEHHOTO YPOBHS TPYASIIUXCS, POCTA COIUATUCTUICSCKON
KYJIbTYPBI.

Jliobast Hayka, eciv OHa JISHCTBUTENBHO SIBJISIETCS] HAYKOM, JIOJDKHA OMUPATHCS Ha ONpe/esieH-
Hble OObEKTUBHBIC 3aKOHOMEPHOCTH U U3ydYaTh UX. DTO OTHOCUTCS M K HAyKEe COBETCKOTO TPa/IaH-
CKOTO TTpaBa, KOTOpasi MPU3BaHa HE TOJIHKO K OMMCAHMIO U CUCTEMATH3AINH JISHCTBYIONIUX I'PaXIaH-
CKO-TIPAaBOBBIX HOPM, HO ¥ K BBISIBJICHUIO X OOBEKTUBHON OOYCIIOBIICHHOCTH, K YCTAHOBJICHUIO TEX
00BEKTUBHBIX 3aKOHOMEPHOCTEl, KOTOPBIE JIeKaT B X ocHOBe. [Io9TOMY, TOBOPSI O IpakJaHCKO-TIpa-
BOBOW HayKe, HEOOXOIMMO UMETh B BUJIY, UTO TPEAMET €€ U3yUeHHs COCTABJISIOT IPakIaHCKO-TIpa-
BOBBIC HOPMBI KaK 3aKOHBI B IOPUAMUYECKOM 3HAUYCHUU ITOTO CJIOBA, CO3/IaBaeMble TI0 BOJIE JIONEH,
IO BOJIE COIUATMCTUIECKOrO rOCyJapcTBa. B OCHOBE ke M3y4YeHHUsl 3TUX 3aKOHOB JieKaT OOBEKTHB-
HBIE 3aKOHOMEPHOCTH, He 3aBUCSIIME OT BOJIH JIIOJICH 1 MPEIONpeIesIsIonie B KOHETHOM CUeTe U Ty
BOJTIO COIMATIMCTHUYECKOTO TOCYIapCTBa, KOTOpask HAXOAWT CBOE BBIPAKEHUE M 3aKperuieHre B HOp-
MaX COBETCKOTO I'PaKIaHCKOTO Mpaga.

TakoBBI 331a4YM HayKU COBETCKOTO IPaXkIaHCKOTO MpaBa. CBsA3aHHBIE C HUMU, HO B TO € BpeMs
BITOJTHE CAMOCTOSITEIIbHBIC 33/1a4M CTOAT Mepe/ IPakJAHCKUM TIPABOM KaK yueOHOU OUCUUNAUHOTL.

VueOHas IUCIUMIUIMHA B OTIMYKME OT HAYKU CIIYKUT 1AM He UCCIIeIOBaHus, a 00y4YeHus >,
OpHako ycrienHoe o0y4eHue BO3MOKHO TOJIBKO IPH TOM YCJIOBHH, YTO OHO OMUPAETCS Ha TOCTHIKE-
HUS HayKW. B rpak/1IaHCKOM IIpaBe Kak yueOHOW QUCITUTUINHE W3JIaraioTCst BBIBOBI TPk IaHCKO-TIpa-
BOBOW HAyKW OTHOCHUTEJIHPHO COJIEPXKaHMSI COBETCKUX I'PaKIAHCKUX 3aKOHOB M OINPEICIISIONIUX ero
O0OBEKTUBHBIX 3aKOHOMEpHOCTe. TeM camMbIM CTyIEHT 3HAKOMUTCS HE TOJIBKO C TIPABUJIAMU I'pak-
JAHCKOTO 3aKOHOJATENILCTBA, HO U C UX TEOPETUIECKUM OOOCHOBAHUEM, OBJIAJIEBAST HAYUHBIM PYH-
Ooamenmom CBOer OymyIel CreluabHOCTH.

BwMmecte ¢ TeM 1IeHHOCTB JII00O0I HAyKU COCTOUT B €€ MPAKTHYECKOM Ha3HAYCHUU, B OOCITYKH-
BaHUM MOTPEOHOCTEN MPAKTHKH, B COACHUCTBUYU YOBIETBOPEHUIO UHTEPECOB, CBSI3aHHBIX C TIOBCE-
JHEBHOM JIeSATeIbHOCTHIO MUAJUTUOHOB Jiofiei. COOTBETCTBYIONIUM MPAKTUYECKUM TTpeHa3HAYeHIEeM
o0JIaJIaeT W TPakIaHCKO-TIPaBOBasi HayKa, UCCIIEAYIOmast MyTH JaJIbHEUIIero pa3BUTHsI COBETCKOTO
3aKOHOJIATENILCTBA B chepe CONMUATMCTHYECKUX MMYIIECTBEHHBIX W JIMUHBIX HEMMYIIECTBEHHBIX
OTHOILICHUH, a TaKKe BBISBJISIONIAst OOII¥E MPUHIIMITEL U KOHKPETHBIC YCJIOBHS MTPABUIIBHOIO ITPUMeE-
HEHUS TPAkKIAHCKMX 3aKOHOB K KaKJIOMY OT/ENIBHO BCTpPEUaoIIeMycs KU3HEeHHOMY ciyda. O3Ha-
KOMJICHHE C STUMHU €€ BbIBOJAMHU ITO3BOJISET CTYICHTY OBJIAJIETh HEOOXOAUMBIMU JIsi M30PAHHOM
CTIETIUAIBHOCTH HABbIKAMU NPAKMUUECKOL pabombl .

[TperiogaBanne COBETCKOTO TPaKJAaHCKOTO MpaBa M CTABUT CBOEH IIEJIbI0 — OOYyYUTh TEOPUU
Y MPAKTHKE TPaKIAHCKOTO 3aKOHOJIATEIbCTBA U €r0 NMPUMEHEHUsI, BOOPYKUTh TAKUMU TEOpeTUYE-
CKUMU ¥ MIPAKTUYECKUMU 3HAHUSIMH B STOU 00JIaCTU, KOTOPBIE HEOOXOAUMBI 1Tl YCIISITHON | TUIO-
JOTBOPHOU pabOThI BHICOKOKBATU(DUITUPOBAHHOTO IOPUCTA — CY/IbH M IIPOKYPOpa, apOUTpa U I0pUC-
KOHCYJIbTa, HOTapHyca M aBOKaTa, padOTHHUKA rOCYIapCTBEHHOTO XO3SIICTBEHHOTO armapara.

§ 2. 3agauyu ¥ IPUHIMIIBI COBETCKOr0 rpaskK/IaHCKOro npasa

3ajaun COBETCKOro IpaxkIaHcKoro mnpasa. Cpelu OTHOLIEHUH, PEeryjJupyeMbIX COBETCKUM
IpakJIaHCKUM IIPaBOM, PELIAIOIEe MECTO 3aHUMAIOT COLMAIMCTUYECKHE MMYILIECTBEHHbIE OTHO-

% MoapoGHee 0 PasIMUMsIX MEKLy HAyKOR i YUeOHOM AMCLIMILIMHON IPakIAHCKOTO IIPABa, a TAKKE 00 MX COOTHOLICHMH C IPaK-
JAHCKUM IIPaBOM KaK OTpaciiblo coBeTckoro npasa cM. O. A. Kpacasuuxos, CoBeTckasi HayKa IpakIaHCKOTro npasa (TMOoHATHE, Npel-
MeT, cocTaB, cucteMa), CBepasioBck, 1961.
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meHnsi. B uX OCHOBE JIEKHUT COIMAIMCTHYECKAs] CUCTEMa XO3SCTBA M COLMAIMCTHYECKasi co0-
CTBEHHOCTb Ha OpYy/AWs U CPe/CTBa Mpou3BoAcTBa. Xo3sancTBeHHas xku3Hb B CCCP onpenensercs
Y HarpaBJisieTcsl HapoHoXo3sicTBeHHbIMU TuaHamu (4. I ct. 1 I'K). Ho Tak kak Ha coBpeMeHHOM
Tare pa3BUTHsI COBETCKOTO OOIIECTBAa MMYIIIECTBEHHbIE OTHOIIEHHS 00JIEKAIOTCSI B TOBAPHO-JEHEXK-
HyI0 (OpMy, B MOCTYIATEILHOM JBUKEHUM COIMATUCTUYECKON KOHOMUKH HEBO3MOKHO OOOM-
THCh 0€3 BCEMEPHOT'0 UCTIONb30BAHUS TAKUX SKOHOMUYECKUX PhIYaroB, Kak XO3WCTBEHHBIN pacyerT,
JEHBI'H, 1IeHa, CeOeCTOUMOCTD, MPUOBLIb, TOPTOBJIs, KpeIuT, (PMHAHCHL. BaxHYI0 posib UTpaeT Takxke
NocJieJOBaTeNIbHOE COOMIOICHNE MPUHITUINA MaTepraIbHON 3aMHTEPECOBAHHOCTH IPaXJaH, PeIpu-
SITUM, KOJIXO30B U JPYTUX XO3SIICTBEHHBIX OpraHU3alui.

Hapsny ¢ umyiecTBeHHBIMM, IPaXkJaHCKOE MPaBO PETYJIMPYET U JIMUHbIE HEUMYIIECTBEHHbIE
OTHOILICHHUsI COBETCKOTO OOIIECTBA. DTU OTHOIICHUS TAKKE OMUPAIOTCS HA COLMATTCTUYECKYIO KO-
HOMHUKY, HO TIO CBOE COOCTBEHHOU MPUPOJIE OHK BXOAST B COCTAB HE SKOHOMHUECKHX, a UJEOJIOTHU-
YECKUX OTHOIICHUW M BOILIOMIAIOT B ceOe JIMOO pe3yIbTaThl OMHON TOIBKO AYXOBHOM, TBOPYECKOW
AEATeTbHOCTH JINOO MOPAJIbHO-TIONIMTUYECKYIO, MACHHYIO OLIEHKY BCEX JIeJT U MIOCTYIKOB MHAWBHU/IOB
WM KOJUIEKTHBOB, B KaKO# Obl chepe 0OIIeCTBEHHOM JIesITeIbHOCTH OHU HU BBICTYTaUTH. BecemepHoe
Pa3BUTHE JTUYHBIX HEMMYIIECTBEHHBIX OTHOIIIEHHI TIPY MPABUILHOM COYETAaHUU MHTEPECOB JIMYHO-
CTH C MIHTEpECAMH BCETo OOIIEeCTBA — OIHO U3 CYIIECTBEHHBIX YCJIOBHIA TyXOBHOTO OOJIMKA COBETCKUX
JIONeN U, CJIeIOBATEIbHO, OJJHA M3 BAXKHEWIIMX MPEINOChUIOK YTBEPKIEHUSI KOMMYHUCTUYECKOTO
OOIIECTBEHHOTO CTPOSI.

TakuM 00pa3oM, CTPOUTENLCTBO KOMMYHU3MA, IyTH M CPEICTBA OCYIIECTBIICHUST KOTOPOTO
ornpezenensl B [IporpaMMe mapTud, mpeanonaraeT Hajyiexallee pa3BUTHE U MOCTENIEHHOe Mpeod-
pa3oBaHUE COLMATMCTUUYECKUX MMYIIECTBEHHBIX U JIMYHbIX HEMMYIIIECTBEHHBIX OTHOIIEHUH. A Tak
KaK 9TH OTHOIIIEHUSI B CBOEH COBOKYITHOCTH 00pa3yIoT MpeaMeT I'paXkAaHCKOro MpaBa, TO OHO U IIPH-
3BaHO MmyTeM MX 3 (PEKTUBHOTO U HarOoJIee 1eJIeCO0OPa3HOrO PeryIMpOBaHUs COACHCTBOBAThL Pa3-
PELLIEeHNUIO 3314 KOMMYHHUCTUUYECKOTO cTpouTesbeTBa. OTCI0Aa U €ro KOHKPETHBIE 3aJa4uu, (popMy-
JrpoBaHHBIe B TipeamOyrie k OcHoBaM rpaxkaaHckoro 3akoHomarenbcrBa Cowsa CCP u coo3HBIX
pecriyOnuk3’, a B COOTBETCTBUM C HUMHU — B TIpeaMOysiax K TPakJaHCKUM KOJIEKCaM COIO3HBIX pec-
nyOuK.

TakuMu 3a7a4amMu SIBIISIIOTCS: ) 6 chepe UMYU,eCHBEHHBIX OMHOUIEHUI — CTIOCOOCTBOBATh
YIIPOUEHUIO COIMATMCTUYECKON CHCTEMBI XO3SHCTBA, COIMAIMCTHYECKON COOCTBEHHOCTH U Pa3BU-
THIO ee (pOpM B eIMHYI0 KOMMYHUCTHUYECKYI0 COOCTBEHHOCTD; YKPEIUICHUIO TUIAHOBO-JOrOBOPHOM
JUCUMILIMHBL U XO3SIICTBEHHOTO PacyeTa; CBOEBPEMEHHOMY M HaJjlexkallleMy BBIITOJIHEHMIO 1OCTa-
BOK IIPY HEYKJIOHHOM IOBBIIIEHWU KauyecTBa MPOAYKLMHU U IUIAHOB KalMTaJIbHOTO CTPOMTENILCTBA
IIpU BCEMEPHOM IOBbIIIEHNH 3(P(PEKTUBHOCTH KalMTAJIOBIIOKEHNI; OCYILIECTBJIEHUIO TOCY/1apCTBEH-
HBIX 3aKYIOK CEJIbCKOXO35IICTBEHHBIX MPOAYKTOB, Pa3BUTHIO COBETCKOM TOPrOBIIM U OXpaHE 3ally-
IIIA€MbIX TOCYAAPCTBOM MaTepUaibHBIX HHTEPECOB TpakIaH; 0) 6 cghepe NMUUHBIX HEUMYU,eCIBEHHBIX
OMHOWeHUll — CTIOCOOCTBOBATh YIOBJIETBOPEHHIO COOOPA3YIONIMXCS ¢ OOIIECTBEHHBIMH HHTEpe-
CaMU KYJIbTYPHBIX MHTEPECOB IPak/1aH, a TaKke COAEUCTBOBATh PA3BUTHIO TBOPYECKON MHULIMATYBBI
B 00J1aCTU HAYKH U TEXHUKH, JTUTEPATYPbl M UCKYCCTBA.

3ajauu, CTosIME Mepe]] IPaXAaHCKO-IIPAaBOBbIM PEryJIMPOBAHUEM KakJOro U3 IBYX Ha3BaH-
HBIX BUJIOB COIMATIMCTUYECKMX OOIIECTBEHHBIX OTHOILIEHUH, TECHO CBsI3aHbl. B yacTHOCTH, yooBIe-
TBOPEHHE KYJIbTYPHBIX IOTPEOHOCTEN Ipask/iaH OMMUPAETCsl Ha TIOCTOSIHHOE TTOBBIIIIEHNE UX MaTepH-
QJIBHOTO OJIArOCOCTOSIHUSL M 3a4aCTyI0 peasTU3yeTcsl YCTAHOBJICHUEM MMYIIECTBEHHBIX OTHOILCHUM,
KaKk M B CBOIO OYepeb pa3BUTHE TBOPUECKOW MHUIIMATUBBI, HAIPHUMEP OONACTH TEXHUKH, COACH-
CTBYET TEXHUYECKOMY ITPOTPeccCy, a TeM CaMbIM — OOIIEMY TTOIbEMY COLMATUCTUIECKON SKOHOMUKH.
Bo B3aMMOCBS3M 1 €JMHCTBE MTOCTABJIEHHBIX Mepe]] IPaxJaHCKUM 3aKOHOJATEIbCTBOM 3a/1ay IPOsIB-

g nanpHenmeM — OCHOBBI.
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JISIeTCsT €IUHCTBO CTOSIIIEHN Tiepe]] HUM LIeJId — COIEeNUCTBOBATh CTPOUTEILCTBY KOMMYHUCTUYECKOTO
o0IecTBa B HaIllel CTpaHe.

[TpuHIMIIBI COBETCKOTO TpakJaHCKOro npasa. Llenm v 3a1aum — 310 TO, YeMy COBETCKOE I'pak-
JaHCKOE 3aKOHOJATENIbCTBO CITYKHUT, I TOCTHKEHHUS U pa3pellieHrst 4ero OHO ucrnomnb3yercs. [1pun-
IIUITBI — TO, HA YTO ONMPAETCS COBETCKOE IPaxkJAHCKOE MPABO, YTO COCTABIISIET €r0 OCHOBHbIE HavYasIa.

B ocHOBe cOBETCKOro IpaskIaHCKOTO TIpaBa JiekaT MPUHIMITE conman3ma. Ho 3Ti npuHIMIbI
CBOMCTBEHHBI COLMATTICTUYECKOMY OOIIIECTBY B IIEJIOM, MEXIY TeM KaK MPAaBOBBIMHU MOTYT ObITh ITPH-
3HAHBI JIMIIb TaKWE TPUHIIUIBI, KOTOPbIE MOTYYMIIM OMpeeSieHHOE MPeIoMIICHHE B I0PUAMYECKUX
HOpPMax M MMEHHO B 9TOM, T. €. B TIPAaBOBOM, KayeCTBE 3aKpEeTUICHbI ICHCTBYIOINM 3aKOHO/ATEIb-
crBoM. [ToMUMO OTMEUEHHO! 0COOEHHOCTH MTPABOBOTO MPUHIIMIIA, OH OTJIMYAETCS ¥ IByMSI IPYTUMU
CBOMCTBaMH.

[epBoe ero cBOMCTBO 3aKJ04aeTcsi BO BceoOHTHOCTH. COOTBETCTBYIOIIEE MONOKEHUE CUUTA-
eTCsl IIPUHITUIIOM TOU MJIM MHOW OTPACIIH MpaBa TOJIBKO TOT/IA, KOTJa UM MPOHU3BIBAIOTCS HE KaKue-
00 OT/IeNIbHBIE, a BCE € HOPMBI U MHCTUTYTH. BTOpOE CBOMCTBO MPOSIBISIETCS B TOM, YTO MPUH-
IIUTI, XapaKTepHBIN ISl JAaHHOW OTpaciy MpaBa, MpecTaBlisieT coOol crierudruieckoe BhIpakeHre
MIPUCYIIETO BCEMY COBETCKOMY TpaBy Oosiee 0OIIero mpuHIMIA. BBISIBUTH MPUHIUIBI COBETCKOTO
IPaKIQHCKOTO TpaBa — 3TO U 3HAYMT OMPENeSUTh OOIIMe U HeTO OCHOBHBIE Havasla Kak 0codoe
MIPOSIBJIEHME OCHOBOIIOJIATAIOIINX YEPT COBETCKOTO IpaBa B IIEJIOM, SIBJISIOMIMXCS B CBOIO O4Yepe.pb
IOPUMUYECKUM OTPAKEHUEM U MPEJIOMIICHUEM MTPUHIIMIIOB conraim3ma’!.

OcHoBHas1 0COOEHHOCTD COLIMATMCTUIECKOrO OOIIIECTBA COCTOUT B TOM, YTO OHO HE 3HAET 4acT-
HOIl COOCTBEHHOCTH M IKCIUTyaTallid 4eJIOBeKa YeJIOBEKOM, a OasupyeTcsi Ha COLMATUCTHUECKON
COOCTBEHHOCTH U TOBAPHUILECKOM COTPYAHMUYECTBE CBOOOAHBIX OT IKCILTyaTallii paboTHUKOB. bia-
roziapsi STOMy Kax[Jblii WIEH COLMAIMCTUYECKOro OOIIecTBa MPUOOPETaeT peabHyl0 BO3MOKHOCTh
TPYAMTBCS TIO CHOCOOHOCTSIM U TOJTy4aTh OT OOLIECTBA PaBHYIO OIUIATY 3a PaBHBIN Tpyd. B aTom
Y 3aKJII0YAETCA SKOHOMUUYECKOE PABEHCTBO JIOJEH MPH colpanu3Me. EMy cOOTBETCTBYET UX I0pUIu-
YeCKOoe paBHOIPaBUe, KOTOPOE B COLMAIMCTUUECKOM OOLIECTBE IOTOMY U SIBJISIETCS OUIMHHBIM PaB-
HOIIPABHEM, UTO B €I'0 OCHOBE JIEAKUT PABEHCTBO SKOHOMMUECKOe. [TodIMHHOE paBHOIIpAaBUE COCTaB-
JIACT OOAVH U3 BEAYIUX IMPUHIUIIOB COBETCKOI'O I'pa’kIaHCKOr'o IpaBa.

STOT NPUHLIMIT IEHCTBYET, KOHEUHO, HE TOJIBKO B I'Pa)kJAHCKOM IIpaBe, a U BO BCEX APYIHX
OTpacIsiX COBETCKOro npasa. Ho Juist rpaxkaaHCKoro mpaBa OH MMeeT OCOOEHHO BaKHOE 3Ha4YeHMUe,
b0 caMy TpaxJaHCKHE MPABOOTHOIIEHUsI CTPOSTCSA KaK OTHOILICHUS IOPUANYECKOrO PaBEHCTBA.
CTpOI/ITbCH 7K€ Ha TaKMX HadajJlaX I'pakKJaHCKHC IMPABOOTHOHICHUA MOT'YT IIOTOMY, YTO OHU OITUpa-
I0TCSI Ha MOJUIMHHOE PAaBHOIIPaBHE CyOBEKTOB COBETCKOTO IPakAaHCKOro npasa. B pesynbrare juk-
BUJIAITMY YaCTHOW COOCTBEHHOCTH M SKCIUTyaTalliH, B pe3y/bTaTe yTBepKAeHHs Oe3pa3iebHOro roc-
TOJICTBA COLIMATUCTHYECKON COOCTBEHHOCTH Y OTHOIIEHHI TOBAPUIIIECKOTO COTPYJHUYECTBA MEK/TY
JIOIbMHU B YCJIOBUSIX COLIMAIM3Ma UCUE3aI0T aHTArOHUCTUYECKUE MPOTUBOPEUMSI MEXKIY UHIUBUIOM
U KOJUIEKTHBOM, MEXIy OOIIECTBOM M ero wieHaMmu. JInuHele u oOIIeCTBEHHbIE MHTEPECH HaXo-
ASTCS 3[€Ch B TApMOHMUYECKOM COYETAHUU U eUHCTBE. [109TOMY CyOBEKTBI COBETCKOIO I'pask/laH-
CKOTO IpaBa He TOJIbKO HaJIEJIAI0TCS PaBaMU, HO Ha HUX BO3JIAraloTcs orpe/ieieHHble 00s3aHHOCTH,
BBITIOJTHSIEMbIE KaK B MX COOCTBEHHBIX MHTEpECax, Tak U B MHTepecax Bcero odmecta. Coyeranue
npaB 1 00s13aHHOCTEN — TAKOB BTOPOW MPUHIIUIT COBETCKOTO I'PakIAaHCKOTO MPaBa.

I[eflCTBHC 9TOI0 MPUHLOMIIA TAKKEC HE OrpaHUYUBACTCA OOHHM JIMIIb I'PAXIAAHCKUM ITPABOM.
[MpoBosrnamenssii Koncrutynueit CCCP, oH cran BceoOmMM MPUHIIMIIOM COBETCKOTO 3aKOHO-
naresnbcTBa. HO U1 rpask/IaHCKOTO MpaBa yKa3aHHBIM MPUHLIMII UMEET OCOOEHHO BaKHOE 3Have-
HUE. OTIIGHLHI;I@ JII0Ar, HE MPEOJOJIECBHIME KAITUTAITUCTUICCKUX MTEPEKNUTKOB, MHOI'AA CIIC MBITAIOTCA

3l TTonpoGHee 0 CyIIHOCTH PaBOBOTO MPUHIIMITA BOOOLIE U I'PakJaHCKO-TIPaBOBOTO NpUHIMIIA B yacTHOCTH cM. C. H. Bpamycy,
[Tpenmer u cucTeMa COBETCKOIO IpaXAaHCKOro mpasa, crp. 134—143.
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CBOM JIMYHBIE, IPUTOM HETIPABWJIBHO TOHSITHIE, MHTEPECH MPOTUBOIOCTABIIATh MHTEpEcaM 00IIe-
cTBeHHbIM. OCOOEHHO OCTPO 3TO MPOSBIISAETCS B 00JIACTH UMYIIECTBEHHBIX OTHOIICHUH, Iie Jalle,
YeM B JPYrux oONacTsX, MOXKET BBIPA3UTHCS CTPEMJIEHHE «YpBaTh KyCOK MOOOJBINE W yApPaTh» 2.
[TpoBoms covyeraHue mpaB ¥ 0OSI3aHHOCTEH B 3TON MMEHHO cepe OTHOIICHUM, IPakIaHCKOE IPABO
CIIOCOOCTBYET YKPEIUICHUIO COYETaHUsI OOIIECTBEHHBIX U JIMYHBIX UHTEPECOB U BMECTE C TEM IIpe-
OIOJICHUIO KAITUTATUCTUIECKUX TIEPEKUTKOB B 00JIACTH, IJIe OHU HanOosee KUBYUH.

OCHOBHOI SKOHOMUYECKUI 3aKOH COLIMAIM3Ma — 3aKOH HEMPEPHIBHOIO POCTA M COBEPIIEH-
CTBOBaHMS TIPOM3BOJCTBA Ha 0a3e BHICIICH TEXHUKHM B IIEJISIX MAaKCUMAaJbHOTO YIOBJIETBOPEHUS
MIOCTOSTHHO PACTYIIMX MaTePUAIbHBIX U KYJIBTYPHBIX MOTpeOHOCTEH Beero odmecTBa. V3 conepkanus
9TOTO 3aKOHA BHITEKAET, YTO OH MOJUMHSIET PA3BUTHE MATEePUAIbHOTO IIPOM3BOJICTBA OIHOM 3aJa4e —
3a71a4e BCECTOPOHHETO YIOBJIETBOPEHUSI MOTPEOHOCTEN 1 MHTEPECOB OOIIECTBA B LIEJIOM M KakKI0TO
ero wieHa B otaesbHOCTU. Clie10BaTebHO, YIOBIETBOPEHHE OOIIECTBEHHBIX W JIMYHBIX UHTEPECOB
HOCHT TIPY COLIMATU3ME PeaIbHBIN XapaKTep, MOCKOJIBbKY 3TO 00eCIIeYrBaETCsl OCHOBHBIM SKOHOMHU-
YECKUM 3aKOHOM €ro pa3BuTHsl. [103ToMy Takoy ke peabHbli U TapaHTUPOBAHHBIN XapaKTep HOCAT
IpakJIaHCKUE TpaBa, MPeJ0CTaBIsIeMble YUaCTHUKAM COLIMATUCTHYECKOrO I'PakAaHCKOTrO 000poTa.
OrTciona TpeTuil MPUHIMIT COBETCKOTO T'PaKIAHCKOTO TPaBa — MPUHUUN PeANbHOCHU U 2aPAHMUPO-
BAHHOCMU 2PAINCOAHCKUX NPAS.

Tak ke, Kak U yKa3aHHbIe paHee, JaHHBIN MPUHIAI SBJISIETCS OOILIMM ISl BCETO COBETCKOTO
3aKoHOfATeNbCTBA. HO IS rpakAaHCKOro mpaBa OH UMeeT 0COOSHHO BakKHOE 3HaueHue. [lericTBu-
TEJIbHO, TPaXK JAHCKHE ITPaBa U 0OSI3aHHOCTHU B UX MOAABIISIONIEH Macce CBSI3aHbI C UMYIIECTBEHHBIMU
oTHomeHussMU. OHU 00J1a/1aI0T, CIIEIOBATENIbHO, ONpPEAeIeHHBIM MaTepraibHbIM, SKOHOMHUUECKUM
conepxanueM. [ToaTomy Takue rpapa JOTKHBI OBITh CHAOKEHBI OCOOBIMU IOPUINIECKUMU TapaHTH-
SIMU, 00€CIIeYNBAIOIIMMH He BOOOIIIE TPUHYAUTETBHOE, 4 TAKOE UMEHHO X OCYIIECTBIIEHHE, KOTOPOe
CIIOCOOHO YJOBJIETBOPUTH MaTepHasIbHbIe MOTPEOHOCTH U MHTEPECH YIIPABOMOUEHHOT0. M mogoOHbIe
0coObIe rapaHTUM AEHCTBUTENILHO MPeyCMaTPUBAIOTCS ISUCTBYIONIMM I'PAKIAHCKUM 3aKOHOJATE b~
CTBOM, 3aKPEIUISIONINM, HATPUMEP, BO3MOKHOCTh TPeOOBATh PEaIbHOTO UCTIONHEHUS 00s13aTeNbCTB,
HECMOTPsI Ha ICHEKHYI0 KOMIIEHCAIIMIO BBI3BAHHBIX X HApYIIEHUEM YObITKOB, BOMEIICHU S TIPHYH-
HEHHOT'O BpeZa B HaType H T. II.

OCHOBHOMY 9KOHOMUYECKOMY 3aKOHY COLIMAIM3Ma MOAYMHEH IPYroi SKOHOMUYECKUI 3aKOH,
AEUCTBYIOIIMI B COLMAIMCTUYECKOM OOIIECTBE, — 3aKOH IUIAHOMEPHO-TPOIOPLIMOHAIIBHOTO pa3-
BUTHSI HAPOJHOTO XO3fMCTBA. B COOTBETCTBUMUM C 3TUM OOBEKTUBHBIM SKOHOMHYECKHUM 3aKOHOM
OCYLIECTBIISIETCS] TOCYIAPCTBEHHOE IJIAHMPOBAHKUE NIPOMBIIIIEHHOCTH, TPAHCIIOPTA M BCEX JIPYruxX
orpacneit HapogHoro xo3siiictBa B CCCP. A Tak Kak IJIaHUpyeTcs Pa3BUTUE COLMAIMCTUYECKON
SKOHOMUKHU B I1EJIOM, BJIMSIHUE TUIAHA CKa3bIBAETCSl HA SKOHOMUYECKUX OTHOIICHUSIX, YYACTHUKAMHU
KOTOPBIX CTAHOBSITCSI HE TOJIBKO XO3SMCTBEHHBIE, HO W JPYre COLMATUCTHUYECKHE OpraHU3alluu
i rpaxzaade. [IpaBoBoe peryampoBaHye 3TUX OTHOIIEHUH MOAYMHSETCA 3aJa4aM, ONpeIe/IeHHbIM
B TOCYAAapCTBEHHBIX IUIAHOBBIX aKkTax. HO TMOCKOMBbKY 3TH OTHOILICHUS PETYIMPYIOTCS U HOPMaMH
I'PaXJAHCKOIO MpaBa, OJHUM U3 €r0 OCHOBHBIX IPUHLIMIIOB CTAHOBUTCS NPUHUUN NAAHOBOCHIU.

[TpuHIMI MJTAHOBOCTH YK€ MOTOMY HE MOXET ObITh OIpaHMYeH OJHUM JIMIIb TPaXJaHCKUM
npaBoM, uTo xo3siicTBeHHas aesateabHocTb B CCCP perynupyercss © JpyrumMu OoTpacisiMi COBET-
ckoro mpaBa. Ho ais rpakIaHCKOro IMpaBa 3TOT MPHUHIMII UMEET OCOOEHHO BaXHOE 3HAUYCHHE.
Hopwmpl rpaxaaHckoro rpasa peryJvpyroT OTHOILEHH S, CKJIaJbIBAIOIIKECS U B cpepe MPOU3BOICTBA,
u B cpepe oOparieHus. [TocKkoIbKy ke MIaHOMEPHO-TTPONIOPIIMOHAIBHOE Pa3BUTHE HAPOIHOTO XO3SIH-
CTBa MpeAIoaraeT KOOpAUHAIIMIO MEXy OTIEJIbHBIMU OTPAC/sSIMU IPOU3BOJICTBA, a TAKKE MEXKIY
HUMHU U OOpalieHNeM M MOCKOJIbKY 3Ta KOOpPAMHAIMsS 0OEeCTIeuMBaeTCsl aKTaMU TOCYAapCTBEHHOTO
TUIAHUPOBAHUsL, IPAXKAAHCKOE MPABO 00S3aHO MPOYHO ONMPATHCS HAa TIPUHIIUI TUVIAHOBOCTH U CTPOTO

32 B. M. Jlenun, Tonx. cobp. cou., T. 35, crp. 199.
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YUHMTBIBATh €0 B MPOLIECCE PEryIUPOBAHIS OTHOIICHUH, BO3HUKAIOIIMX KaK B chepe MpOonu3BOICTRA,
TaK U B cpepe oOpareHus.

[Mpu coumammM3Me COXpaHseTCsl TakXkKe JICHCTBHE 3aKOHA CTOMMOCTH, XOTS TOJ BJIMSHHEM
OCHOBHOTO KOHOMHMYECKOT0 3aKOHA M 3aKOHA TJIAHOMEPHOTO Pa3BUTHsI HAPOJHOIO XO3SMCTBA €ro
JEWCTBUE NIPOSBIISETCS 3[1ECh B CYIIECTBEHHO HOBBIX (popMax. Tak Kak 3TOT 3aKOH CYIIECTBYET U Jieil-
CTBYET, OH HE MOXKET HC YUMUTBIBATLCA B ITPOLECCE ITPABOBOI'0 PEryIMPOBAHHUA SKOHOMHUYCCKUX OTHO-
ienuii. [ToaToMy IaHOBBIE HAaYau1a, OTPAXKAIOIIKE IIEHTPATU30BAHHOE PYKOBOJICTBO COIMATUCTAYE-
CKOH SKOHOMI/IKOI;'I, AOINOJIHAIOTCA APYI'UM BaXXHBIM IIPUHIUIIOM COBETCKOI'O I'PpaXKJAaHCKOI'O IIpaBa —
NPUHKUNOM AUMHOT UHUUUamuesbl (AHIUBUTYaJIbHOM WM KOJUICKTUBHOM ), 6€3 KOTOPOW HEMBICITIMO
YCIICIITHOE pa3BepPTHIBAHNE SKOHOMHUECKUX TTPOIECCOB.

JInunasa WHUIOUATHUBaA TOAACPKUBACTCA W TMOOLIPACTCA HE TOJIBKO I'PAXKIAHCKUM IIPABOM,
HO ¥ HOPMaMH JIPYyT'HX OTpacjiedl CoBeTCKOro npaea. Ee crienmduueckoe 3HaYeHHeE JUTs I'PakIAaHCKOTO
1paBa COCTOMT B TOM, 4TO 0e3 COOCTBEHHOTO MOYMHA HE MOXKET TOJyUUTh HaJUIeKAIIEro OCyIIeCTB-
JICHUA XO3pacucTHasd JEATEIbHOCTh COUAJIMCTUICCKHUX XO3SIMCTBEHHBIX OpFaHH3aHHﬁ, KaK HE MOT'yT
OBITH YIOBJIETBOPEHBI MaTepHUAIbHbIE M KYJIbTYPHBIE MOTPEOHOCTH JIMYHOCTH B TAKUX UMEHHO (pop-
Max, B KaKMX 3aWHTEpPECOBAHBI CaMU TpakjiaHe. BcieicTBHe 3TOro rpakaaHCKUi 3aKOH Ipejy-
CMaTpUBAET IOTOBOPHOE OPOPMIICHUE COITMATMCTHUYECKUME OPraHU3alUSIMHA CBOMX B3AaMMOOTHOIIIE-
HI/II'/JI, OCHOBAHHBIX Ha TOCYJAPCTBEHHBIX IJIAHOBLIX 3a/JaHUAX, I'PaHULIBI OCYIIECTBJICHUA I'PAXKAdHAMU
CBOUX HpaBOMO‘II/Iﬁ M B TO K€ BpEMA IOJIHYIO CBO6OI[y HCIIOJIb30BAHUA MPUHAJICKAIUX UM IIpaB
B YCTAaHOBJICHHBIX 3aKOHOM IIpeaejax U T. II. HpaBI/IHLHOG COYCTAHUE ITPUHIUIIOB IJIAHOBOCTHU U JINY-
HOU WHUIOHATHUBBI B HOPMaXx I'pak JaHCKO-ITPABOBOI'O 3aKOHOAATEIILCTBA — OOHO U3 KOHKPETHLIX ITPO-
SIBJICHUI TIPUHIIMIIA ICMOKPATHUECKOTO IIEHTPAIN3Ma, BOOOIIE XapaKTEPHOT'O JIsi COBETCKOTO COIH-
QIMCTUIECKOTO TIpaBa™.

BaskHeHIMM MPUHIIMIIOM COBETCKOTO MPaBa SIBJSCTCS NPUHUUN COUUANUCIUMECKOL 3AKOHHO-
cmu. B HeM HaxoguT OJHO U3 HpqaﬁI_HI/IX CBOUX HpOHBHeHI/If/i HOIUII/IHHHﬁ AEMOKPATHU3M COBETCKOI'O
npaBa, CO37[aBaeMOro HApOJIOM B JIMIE COIMATMCTHYECKOTO roCcyIapcTBa M MOAYMHEHHOTO MHTepe-
cam Hapoya. [TpHHIMIT COMATUCTIYECKON 3aKOHHOCTH, 00ECTICUMBAIOIINI TOUHOE U HEYKJIOHHOE
COOJTIOJICHUE 3aKOHOB BCEMH TOCYAapPCTBEHHBIMU OpraHAMU U UX JIOJKHOCTHBIMU JIUI[AMH, KOOTIepa-
TUBHO-KOJIXO3HbIMU 1 UTHBIMU O6H_[€CTB€HHI)IMI/I oprafnmsalusMu, a TaKK€ BCEMHU COBETCKUMM I'pax-
AJaHaMU, CIIYKUT PYKOBOOAIINM Ha4aJIOM U JJIA IPUMEHCHUA I'PAKIAHCKO-IIPABOBBIX HOPM. Bwmecre
C TEM B 9TUX HOpMaX KOHKPETHU3HUPYIOTCA YCIIOBUA U IPEANOCHIJIKUA €0 MIPUMEHCHHA K I'Pa)KJaHCKHUM
MPaBOOTHOIIEHUSM. Takass KOHKpETU3alMsl JOCTUTAETCS 3arlpellieHeM OCYILIECTBIIATh IPaXaaH-
CKHe ITPaBOMOYHS B POTUBOPEUNH C MX HA3HAYEHUEM B COIMAIMCTUYECKOM OOIIIECTBE, MPe/Iuca-
HMEM COOJIONATh 3aKOHBI M yBaXaTh IMPaBHIAa COIUATMCTUYECKOrO OOIIEKHUTHS, COIMAIUCTAYC-
CKHEC MOPAJIbHBIC IIPUHIUIIBI NUJIK BO3JIOXKEHUEM Ha I'OCYAAPCTBCHHBIC YUYPEKIACHUA HMYHICCTBCHHOﬁ
OTBECTCTBEHHOCTU 3a BpPEI, HpI/I‘II/IHeHHbIﬁ HETIPpaBOMCPHLIMUA HeﬁCTBHHMH UX OOJIDKHOCTHBIX JINIY
B 00JIaCTH aIMUHHCTPATUBHOTO YIIPABJICHUs, U T. ]I.

3HauyeHUE MPUHIIKIIA COLUATUCTHYECKOM 3aKOHHOCTH COCTOMT B TOM, UTO TOJIBKO Ha €r0 OCHOBE
MOXET 6I)ITI> O6CCHC‘~ICHO IMPUMEHCHHNEC 3dKOHOB U MHBIX I'PAXKJAHCKHUX HOPMATUBHbLIX dKTOB B TOYHOM
COOTBETCTBUM C UX cofepxkaHueM. ToNbKO Onarojapsi mocieqoBaTeJIbHOMY OCYIIECTBJICHHUIO 9TOTO
MIPUHITUIA YYACTHUKYU COIMATMCTUYECKOTO I'Pak JAHCKOTO 000pOTa MOTYT OBITh YBEPEHBI B TPOYHO-
CTH 1 HE3bIOJIEMOCTH MPUHAIJICKAIMX UM TPAKIAHCKUX TIPaB, B HEOOXOIMMOCTHU OECIIPEKOCIOBHOTO
BBITIOJTHEHUS BO3JIOKEHHBIX Ha HUX IPaKIaHCKUX 00s13aHHOCTEH. TOMBKO MPH YCIIOBUU COOJTIOICHHUST
IMpUHOMAIIA COI_[I/IEUII/ICTI/I‘{CCKOP'I 3aKOHHOCTH MOXKET ITPOABJIIATHCA BO BCEH IIOJHOTE AKTUBHO-TBOPYC-
CKas poJib COBETCKOI'O I'paX JaHCKO-IIPAaBOBOI'0 3dKOHOAATCILCTBA B BLINIOJIHCHUN BBIABUTAEMBIX T1ap-
THE U MPABUTEJILCTBOM 3a/1a4 B 00JIACTU XO3SIMCTBEHHOTO U KYJIBTYPHOTO CTPOHTEIILCTBA.

33 Cp. C. H. Bpamycs, Ilpeamer U cucTeMa COBETCKOIO IpakAaHCKOro 1pasa, crp. 139-140.
27



0. C. Nodde. «M30pannsie Tpyabl. Tom I1»

OcHOBHbIE NPUHLIMIIBI COBETCKOTO I'PaXkJAHCKOIO MPaBa BbIPAXalOT €r0 COLUAIMCTUYECKYIO
CyIIHOCTb. OHM MPUCYIIH OITOMY IPakIaHCKOMY IpaBy HE TOJIbKO HAIllel CTPaHbl, HO ¥ BCEX JpY-
I'UX COLMAIMCTUUYECKUX rocygapcrs. KoHKpeTHoe 3aKOHOIaTelbHOE BBIPAKEHUE STUX MPUHLIMIIOB
MOXET ObITh HEONMHAKOBBIM B PA3IMYHBIX COLUATMCTUYECKUX CTPaHaX, YUYUTHIBASI HAIIMOHAJIbHBIC,
UCTOPUYECKME U WHbIE OCOOCHHOCTU Pa3BUTHS KakaoW u3 HUX**. CylleCTBEHHOE BIMSHHE HAa HUX
BOIUIOUIEHUE B IPAkIaHCKOM 3aKOHOJATEIbCTBE OTAEJIBHBIX COLIMATUCTUYECKUX TOCYIapPCTB OKAa3bl-
BaeT TaKKe JOCTUTHYTBI B TOW WM WHOHM CTpaHe YPOBEHb COLMAIMCTHUYECKOrO MpeoOpa3OBaHUs
OOIIECTBEHHBIX OTHOIIEHUH. HO B CBOMX IJIABHBIX M THIUYECKUX MPOSIBICHUSIX OXapaKTepH30BaH-
HbIe IPUHIIMTIBI SIBJISIOTCS] BCEOOLMMU JIJTS TPAKAAHCKOTO MpaBa BCeX 0e3 UCKITIOUeHUsI TOCy1apCTB
COLIMAJIMCTUYECKOIO TUIIA.

[Ipsimyio mpoTUBOIONOKXHOCTh TpaxkaaHckoMmy mpaBy Coserckoro Coro3a M ApPYrux CTpaH
COLIMAJIMCTUYECKOT'0 JIarepsi COCTaBJIsIeT I'PakAaHCKOE MPaBO CTPaH KaruTaau3Ma.

B ocHOBe rpaxaaHcKoro npaBa KamUTAIMCTHYECKUX CTPaH JISKHUT YacTHas COOCTBEHHOCTb
Y TIOpOk/J1aeMasi €10 IKCILTyaTalusl YeJIOBEKa YEJIOBEKOM. [IpuHyun Heo2panuueHHoCmu 4acmuoli coo-
CMBEeHHOCMU SIBIISIETCS] BEIYIIIMM, OCHOBHBIM HayajioM OypKya3HOTO IpaxJaHCKOTO TpaBa.

B 3akonoparenscTBE Neproa MPOMBIIUIEHHOTO KaUTaIU3Ma 3TOT MPUHLMI MOTy4aeT yerT-
KOE U HEeMPHUKPHITOe BhipakeHue. «CoOCTBEHHOCTb, — TOBOPHUTCS B CT. 544 (ppaHITy3CKOTrO rpak/jiaH-
CKOTO KOJIEKCa, — €CThb IPABO MOJIb30BATHCS U paCHOpsIKaThCs BelllaMK Hanbosee abCoMOTHBIM 00pa-
30M...» 3aKOHOJATEJIbCTBO MEPUO/a UMIIEpUAIM3Ma MOABEPraeT 3Ty (POpMyI1y psily U3MEHEHMIA.
Tak, B repMaHCKOM T'PakJAHCKOM YJIOKEHHH YK€ TOBOPHUTCS, UTO, HAIIPUMEP, COOCTBEHHHK 3eMelTb-
HOT'O yJacTKa He MOKET «BOCIIPETUTh BO3/IEHCTBUE, TPOXO/SILEE HA TAKOM BBICOTE UJIM B TAKOM IITy-
OWHe, YTO yCTpaHEeHUe ero He MpeACTaBiIseT i Hero uHtepeca» (§ 905), OH «He MOXeT BOcIpe-
TUTb JOMYIIEHUS K HEMY C JPYroro yyacTka ra3os, JIapoB, 3araxa, JAblMa, KOIOTH, TEIUIOTHI, IIyMa,
COTPSICEHUI U JPYTUX MOJOOHBIX BO3AEHCTBHM. ..» (§ 906). Ho yxke camblil XapakTep BO3IECHUCTBUS
Ha 4y’KO€ MMYILIECTBO, JOMYCKAeMOIo IpaJIaHCKUMM 3aKOHAMM NE€pUOAA UMIIEpUaM3Ma, CBUJE-
TEJIbCTBYET O TOM, UTO Peub 3[IECh UJIET O TAKMX «OrPAHUUCHUSIX» YACTHOM COOCTBEHHOCTH, KOTOPBIE
B JICWICTBUTEILHOCTH MPU3BAHBI K 00ECIIEYEHMIO HIUEM He OrPaHMUYEHHBIX BO3MOKHOCTEH JJIsI MOHO-
nojucTuyeckoro Karnurana. [losromy, xoTs, Hanpumep, amepuKaHckui opuct I'. bepman u yTBep-
KJAET, UTO, MOCKOJIBKY pacIMpsieTcs TOCYJapCTBEHHOE BMEIIATEILCTBO B OTHOIIEHUS YACTHOM COO-
CTBEHHOCTH, €€ TOHSTHE JOJKHO ObITh MOABEPrHYTO OMpee/IeHHBIM KOPPEKTHBaM, TeM He MeHee
B Hfiee He3bIOJIEMOCTH YaCTHOM COOCTBEHHOCTH, KaK 3asIBJISIET CaM aBTOP, OH MOJHOCTBIO €IUHOMY-
IIIeH «CO CBOMMHU TpeaKamMu»>>. Huuero He MEHSIIOT B CyIIECTBE Jie/la M TaKhe Mepbl, KaK Halfo-
HaJIM3alusl HEKOTOPbIX OTpacyiell MPOMBILUIEHHOCTH, IPOBEJEHHAs1, HarpuMep, B AHIMK. B umncro
JAEMaroruuecKkux 1essix OypikyasHble IOPUCThl MHOTIA OOBSIBIISIOT STH MEPhI OCYIIECTBICHUEM U/Iei
cormanm3Ma®®. Ho He roBopsi y’e O TOM, 4TO Hal[MIOHAIM3AIMs He 3aTPOHYJIa J0XOJA0B COOCTBEH-
HUKOB HAIIMOHAJTM3UPOBAHHBIX TPEINPUSATHIA, a CKOpee CTAOMIM3UPOBAJIA STH JIOXO/bI, TPEBPATHB
UX B CTPOro (pMKCMpPOBaHHBIE TUBU/IEH IbI, BHIIIJIAYMBAEMBIE FOCYJAPCTBOM, Camasi IPUpO/ia YaCTHOW
COOCTBEHHOCTH OCTAeTCsl HEeM3MEHHOM, C TeM JIMIIIb, YTO MEHSETCS ee CyOBEKT: BMECTO OT/IENIbHBIX
KalMTAJIMCTOB B 9TOM KauecTBE BBICTYIAET KJIACC KAMMTAIMCTHUECKUX COOCTBEHHUKOB, OPraHU30-
BaHHBIN B Oyp:Kya3HOE TOCyIapCTBO.

B HenocpeacTBEeHHOM CBSI3M C MPUHIIUMIIOM HEOT PAaHMUEHHOCTH YaCTHOM COOCTBEHHOCTH HaXO-
JWTCS BTOPOE BaKHEHIIee Hauas1o OypiKya3HOTO I'PakIaHCKOTO PaBa — NPUHUUN C80000bI 002080PO8.

CBo0Ooz1a TOTOBOPOB, C TOUKH 3pEHHsI CYITHOCTH Oyp:Kya3HOTO 3aKOHOJATEbCTBA, €CTh CBO-
001a pacropsiKeHHsI YaCTHOM COOCTBEHHOCTBIO, HUYEM He OrpaHUYeHHAsl LMPKYJISIMS UMYIIeCcTBa

3
4 ITopoGHOE OCBEILEHHE MPakAaHCKOTO 3aKOHOAATEIbCTBA COLMATMCTHYECKUX CTPaH (C y4eTOM BHOCIIEICTBIN BHECEHHBIX B HETO
M3MEHeHuit) cM. «['pakaaHcKoe MpaBo CTpaH HAPOOHOW JeMOKpaThu», BHemropruzaar, 1958.
3y Berman, Talks of american law, New York, 1961, p. 165.

36 Hanpumep, The public corporation, editor W, Friedmann, Toronto, 1954, p. 544.
28



0. C. Nodde. «M30pannsie Tpyabl. Tom I1»

B chepe ToBapHOro obparienus. Ho, ¢ Apyroit CTOpoHsI, ISl TOTO, YTOOBI JOTOBOP XOTsI Obl B KAKOH-
TO CTEeNeHu o0ecneyrBajl YCTOWYMBOCTh BO3HUKIIIMX TOBAPHO-ICHEKHBIX OTHOIIEHWIA, OH TOJKEH
OBITH 00513aTEILHBIM IS €r0 KOHTpareHToB. [losatomy, Haripumep, cT. 1134 ¢paHIry3ckoro rpaxiaH-
CKOTO KOJIEKCa YCTAHABJIMBAET, YTO «COIIAIICHUsI, 3aKOHHBIM 00pa30M 3aKJIIOUYEHHbIE, UMEIOT CUITY
3aKOHA B OTHOIIIEHUHU TeX, KOTOPbIE B HUX BCTYIJIN». B Kako#, OIHAKO, Mepe 3aKTI0UeHHre I0TOBOpa
SIBJISIETCS] B YCIJIOBHSX KalMTATM3Ma JEUCTBUTEIBHO CBOOOIHBIM, 00 3TOM C JOCTATOYHOM MOIHOTOM
MOXHO CYJWTh 1O JIOTOBOpaM O Tpojaxe paboueld CHIbI, KOTOpbIe BHIHYKICHBI 3aKJII0UaTh pado-
yre, 4ToObl He yMepeThb ¢ rojony. B nepuoa nMiiepramn3ma, KOrja Ha KanuTaIMCTHUECKOM PhIHKE
TMOSIBJISIIOTCS MOHOTIONMCTUYECKME OOBEMHEHM I, TPUHIIUI CBOOOIBI IOTOBOPOB MOJBEPraeTcs Jalb-
HEWIIMM U3MEHEHUSIM, TIpeBpaIlasch (pakTHUECKH B OJHOCTOPOHHIOI CBOOOMY, MPEIOCTABICHHYIO
B pacnopsiKeHHe JIMIIb KPYIMTHBIM MOHOIIOJIUSIM. YCJIOBHS IOTOBOPA B OOJIBIIMHCTBE CIIy4yaeB Iepe-
CTaIOT OBITH MPEMETOM corJialeHus ctopoH. OHM 3apaHee (PUKCUPYIOTCSI MOHOTIOTIbHBIM KOHTPareH-
TOM Ha (popMyJisipe, KOTOPBIN BBIHYK/IEHA MOAINUCATh Ipyrasi CTOPOHA. DTO TaK HA3bIBAEMBIE MPO-
IOMKTOBaHHBIE oroBopsl (dictirter Vertrdge) niam goroBopsl npucoenuHenus (contrats d’adhésion).
Kpome Toro, Hepeko, 0cOOEHHO B BOGHHBIX YCIIOBUSIX, IPUMEHSIETCS MOHYKAEHHE OJJHOI U3 CTOPOH
K 3akouenuto Jloropopos (Kontrahierungszwang).

Bypxya3Hoe 3aKOHOIATEIbCTBO MPOBO3IVIAIIAET PABEHCTBO BCeX repen 3akoHoM. Ho 31o —
NPUHUUN POPMANBLHOZO PABEHCMEA, TOO HE MOKET OBbITh JeWCTBUTEIILHOIO PABEHCTBA MEXAY pado-
YMM U KaITUTAIMCTOM, €CJI UX OTHOIIIEHHUS ONPEAEISIIOTCS SKOHOMUYECKUM 3aKOHOM MPUOABOYHOM
CTOMMOCTH, €CJIA TPOIecC OOHUIIIAHKS OHOTO M3 HUX COCTABJISET HEOOXOAMMOE YCIIOBUE odecrie-
YEeHUs1 MaKCUMAJIbHOU pUOBbUTN 111 Apyroro. OTMe4YeHHble SKOHOMUYECKUE U KJIACCOBBIE (PaKTOPHI
HACTOJIBKO CHJIBHBI M 3HAYMMBI, YTO OHM 3aYacTyl0 CKa3bIBAIOTCS Jake Ha Havajle PopMdanbHOz20
paeercmaa, CIIONIb U PAJOM HapyIIaeMoro B caMoM OypiKya3HOM 3akoHe. Tak, BO (ppaHIly3ckoM
IpaxJaHCKOM KofieKce BIUIOTh 0 1868 roza cyiectBoBasia HOpMa, yCTaHABIMBABILAS YTO B CIIOpax
¢ pabourMu 0 3apabOTHOM IJ1aTe 3asIBJICHUI0 HAHUMATEJIsl IPUIAeTCs Crjla OECCIIOPHOTO I0Ka3aTe b-
crBa. CyneOHast MpakTHKa AHIJIMM B JieJlax O MPOU3BOACTBEHHOM TpPaBMAaTU3Me MCXOIUT OOBIYHO
13 HEOTBETCTBEHHOCTH paboTO/IaTeNsl, MOCKOJIBKY, OCTYIUB Ha paboTy, padounil IKOObI TEM CaMbIM
M3BSIBIJI COTJIACHE HECTH JIIOOOH PUCK, C Hel CBsA3aHHbIN. K umcity 10puIndeckux HopM, IpsIMO TOTTH-
patonmx Oyp:Kya3HbI MPUHIMIT (POPMAIBHOTO PAaBEHCTBA, JOJKHBI OBITh OTHECEHBI HOPMBI, yCTa-
HABJIMBAIOIIVE JUCKPUMHUHAIIMOHHBIN pexuM it HerpoB B CLIIA 1 B HEKOTOPBIX JIpyrvX KalMTaIu-
CTUYECKUX CTpaHax, a TAaKXke 3aKPervIsiole HepaBeHCTBO KEHIIMHBI 10 CPABHEHHIO C MYKYMHOM,
BIUIOTH JI0 IPU3HAHUS 32 MyKeM, Kak 3TO JenaeT 3akoH mTata Anadama (CIIIA), npaBa Ha npume-
HEHHUE TeJIECHOTO HaKa3aHMsI K «IIPOBUHUBILEUCS» KEeHe.

B o6mieit cucreme Oypkya3HOTo IMpaBa MPUHATO pa3iddaTh MyOJIMYHOE W YaCTHOE IPaBo.
K mocnennemMy, T. €. K 4aCTHOMY TpaBy, OTHOCHTCS TPaXJAHCKOE, a B TeX CTPaHax, B KOTOPBIX OHO
CYILIECTBYET, TaKXKe TOProBoe npago. [leneHne Oy pKya3HOro mpasa Ha IMyOJIMYHOE ¥ YaCTHOE — HE TeO-
peTruecKasi BhIIyMKa, a peajibHblil (DakT 0ObEKTUBHOW NEUCTBUTENLHOCTH. OJJHAKO MHOTOUHMCIICH-
HbIE TIONBITKY OyPrKya3HBIX I0PUCTOB BBISIBUTH IIPUUYMHBI ITOTO JEIEHHS OKA3bIBAIOTCS TIIETHBHIMHU.

OpHu U3 HUX ONMpaloTCs Ha (POPMYJTy PUMCKOTO IopHcTa YibliuaHa, kotopas riacut: Publicum
jus est quod ad statum rei romanae spectat, privatum quod ad singulorum utilitatem pertinet (ryo-
JIMYHOE MPABO OXPaHsIET MHTEPECH PUMCKOTO FOCYAapCTBa B 1I€I0M, a YaCTHOE — MHTEPECH OT/EIb-
HbIX JUIT). COOTBETCTBEHHO 3TOMY YTBEP:KIAETCS, UTO LIEJIBIO IyOIMYHOrO MpaBa sIBJIsieTCst OOIIECTBO
KakK IieJioe, a 1eJTbI0 YaCTHOTO TMpaBa — OTAEbHBIN YesioBek (1eeBast Teopust CaBuHBU®') WK UTO
NMyOIMYHOE MPABO HAIMPABJIEHO HA OXPaHy OOIIECTBEHHBIX, & YaCTHOE MTPABO — HA OXPaHy UHIVBUIY-
aJIbHBIX MHTEpecoB (Teopus nHTepeca Mepunra’®). [imybokas ommO0OYHOCTD U sIBHASI aHTUHAYYHOCTb
9THX KOHIIENIMI oueBHUAHA. Pa3ieneHHoe Ha BpakaeOHbIEe KJIACCH, KAMUTATMCTUYECKOe OOIIECTBO

TF. Savigny, System des heutigen romischen Rechts, B. I, 1840, S. 23.

38 R. Ihering, Geist des romischen Rechts, B. 11, 1906, S. 339.
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He MOXkeT o0JIaiaTh HA OOLIMMU TIeISIMH, HU OOIIMME MHTEPECaMu, C KOTOPBIMH Oyp:Kya3Hble I0pH-
CTBI MBITAIOTCS CBSI3aTh MyOnMuHOe npaBo. C Apyroi CTOPOHBI, M YACTHOE MPaBO BBIPAXAET MHTE-
Pechl He BOOOIIE OTIEbHBIX JIUII, @ TOCTIOAICTBYIOIIETO KJIacca, HIYEM He OTIMYasiCh B STOM CMBICIIE
OT IMyOIMYHOTO TpaBa.

Psin Oypya3HbIX IOPUCTOB OIEPUPYET APYroi (pOpMyJION, TaKkKe 3aMMCTBOBAHHOMN M3 PUMCKHX
ucTouHuKOB: Publicum jus pactis privatorum mutari non potest (HOpMbI ITyOJIMYHOTO TIpaBa He MOTYT
OBbITh U3MEHEHbI YaCTHBIMU corTaimeHusMu). COOTBETCTBEHHO 3TOMY YTBEPXKJAETCs, YTO YACTHBIMU
SIBJISIIOTCSI TAKKE TPaBa, KOTOPBIE YCTAHABIMBAIOTCS O BOJIE OT/AEIBHOTO JIMIIA U 3AIUIIAIOTCS JIUIIH
10 ero TpeOOBaHUIO (TEOPHs METO/IA PETYIMPOBAHUS U ClIOco0a 3aIUThI ), WK YTO MyOIMYHOE Tpa-
BOHApYIIIEHHE YIIEMJISIET BOJIIO TOCYIApCTBA, a YACTHOE — BOJIIO OT/IEJIBHOTO JIMIIA (BoJieBasi Teopus ).
OCHOBHO¥ IOPOK KOHIIETIINUMA TAKOTO POJIa COCTOUT B TOM, UTO OHU BOBCE HE KAacaloTCsl PUYKH Jejie-
HUS Oy pPrKya3HOTro MpaBa Ha MyOIMYHOE ¥ YaCTHOE, & OT PAHUYMBAIOTCS JIUIITb XapPAKTEPUCTUKON TAKUX
BHEIITHUX MIPU3HAKOB YaCTHOTO TpaBa, KaKk METOl PeryJIMpoBaHusl, CIOco0 3allUTHI U T. 1.

[TpoGnema MyOIMYHOrO M YaCTHOTO MpaBa OKa3aJach HACTOJIBKO 3allyTaHHOW B OypiKya3HOM
IOPHUCTIPYCHIIMH, YTO TaM BCE Yallle HAYMHAIOT pa3IaBaThCs rojioca TeX, KTO BOOOIIE OTYAasIICS B BO3-
MOXHOCTH ee paszpenieHus*!, uim tex, KTo Harogooue doru*? yreepxaaioT, OyITo B COBPEMEHHBIX
YCIOBUSIX (T. €. B YCTIOBHSIX MMITEPUAI3MA) MCUe3aeT OblIoe pa3iinune MexXay MyOTMYHbIM U YacT-
HBIM ITPaBOM. B 1efCTBUTEIBHOCTH, OTHAKO, 3TO Pa3IMUKe, XOTS M B HOBBIX (popMax, 00yCIIOBIEHHBIX
MOHOTIOJIUCTIYECKO CTauell pa3BUTHs KaMTAIU3Ma, TaK XKe COXpaHseTcs, Kak B MEPUOJ MMIIe-
puanm3Ma B U3MEHEHHOM BUIE COXPAHSIOT CBOE JEHCTBHE SKOHOMUYECKUE 3aKOHbI, CBOMCTBEHHBIC
KanMTaIMCTHUeCKOMY o01ecTBy. Ero He MOryT mosToMy He yYMTBHIBaTh M COBpEMEHHbIE OypiKya3Hble
IOPHCTHI, XOTSI B OOOCHOBAHUY PA3IAYMs MEKIY MyOTMIHBIM U YaCTHBIM MPABOM OHU (DaKTHUECKH
HE IPOJABUHYJIMCH HU Ha IIar 10 CPAaBHEHHIO CO CBOMMM TpeaiecTBeHHIKaMu. CBoeoOpasue HOBEl-
et Oyp:Kya3HOH JIMTepaTypsl B JAHHOW OOJIACTH COCTOWT JIMIIIbL B TOM, YTO OHA CTapaeTcs He MpH-
oeraTh K TEOPUM MHTEpECa, JOBOILCTBYSCH IJIABHBIM 00Pa30M TEOpUel METO/a peryIMpOBaHHMS.

Tak, B kaure, uzgandon B 1960 rony, 3anagHorepMaHcKuil Iopuct benay crnietinguky 4acTHOro
MpaBa yCMaTpUBAET BO B3aMMHOI HEMTOAUMHIIEMOCTH ero cyObeKToB*+ . Hepeako e B yCcTaHOBJIEHUH
TPaHUIIbl MEXKIY MyOJMYHBIM M YaCTHBIM MPAaBOM COBpPEMeHHasi OypiKyasHasl IIMBUJIUCTUKA OOXO-
IWTCS Jake O6e3 yKa3aHui Ha 0COOEHHOCTH METOa PEeryJUpOBaHUs, CBOIS BCIO MPOOIeMy K CyOb-
eKTHOMY COCTaBYy COOTBETCTBYIOIIMX OTHOIIeHUH. «[IydommuHoe npaBo, — nuiiet ByapeH, — peryim-
PYET OTHOIIEHH S MTHWBUIOB C TOCYAAPCTBOM. .. YacTHOE MPaBo OMnpeiessieT OTHOICHHSI MHAWBU/IOB
MeXIy coOoi»*. OueBHIHO, OJHAKO, YTO MOJOOHbIE KOHIICTIIVK CJIMIIKOM JIaJleKh OT CYIIECTBa
Aena, 4ToObl OHM MOIJIM MMETh CKOJIbKO-HUOY/Ib CEephe3HOE TIO3HABATEIbHOE 3HAUCHHE.

[NonnuuHas mpuunHa AeneHust OypXKya3HOToO MpaBa Ha MyOJMYHOE M YaCTHOE 3aKJII0YaeTcs
B CYIIECTBYIOIIMX IPH KAITUTAIN3ME M OOYCJIOBJIEHHBIX YACTHOKAITUTAIMCTUIECKON COOCTBEHHOCTHIO
MPOTUBOPEUHSIX MEXKIY MHIUBHUIOM U KOJUIEKTUBOM, KOTOPBIE TIPOSIBJISIOTCS] B OTHOIIEHUSIX C Tpe[I-
CTaBUTEJISIMHU HE TOJIbKO YTHETEHHOTO, HO Y TOCTIOACTBYIOIIETO Kilacca. Hanuune Takux mpoTuBope-
YU MOXHO OBUIO ObI MPOMJUTIOCTPUPOBATh CAMbIM JIEMEHTAPHBIM MPUMEPOM. Tak, MOHOIIONINCTH-
YyecKasi BepXylIKa UMIePHATUCTUIECKUX TOCYIApCTB BCEMU CHJIAMHU CTPEMMTCSI pa3Bs3aTh HOBYIO
MUPOBYIO BOIHY. HO B TO e BpeMsi TOT WM MHOU OTIENIbHBIN KAlUTAIUCT MPOTUBUJIICS Obl, HATIPH-
Mep, MPOBEICHUI0 BOSHHBIX MPUTOTOBJIEHUI HAa MPHUHAICKAIIECH eMy 3eMe, TaK KaK 3TO MPHYH-
HWIO OBl OIpe/IeNIeHHBIH YIepO ero MMyIIeCTBEHHbIM UHTepecaM. AHAJIOTMYHOE TIPOTUBOPEUUBOE

1. Iokposcrkuii, OCHOBHBbIE IPOOIEMBI IpaXIaHCKOro mnpasa, 1914, cp. 12.
40 4 Brinz, Lehrbuch der Pandecten, B. I, 1857, S. 48.

' W. Burkhardt, Methode und System des Rechts, 1936, S. 196.

27, Duguit, Les transformations du droit public, 1913.

BK-H Below, Biirgerliches Recht, Allgemeiner Teil, Wissbaden, 1960, S. 12.

* P. Voirin, Manucl de droit civil, Paris, 1958, p- 1. Cwm. takxe H. Burin, les Roziers, La distinction du droit civil et du droit
commercial, Paris, 1959, p. 9.
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TIOJIOXKEHUE CO3JaeTCsl U BO MHOTUX JOpyrux ciydasx. [lopydas Oyp:kya3HOMY rocyaapcTBy OXpaHy
YaCTHOW COOCTBEHHOCTH M 9KCIUTyaTalliy B 11eJIOM, KalTUTAIMCTBH BMECTE C TeM He JOBEPSIIOT TOMY Ke
rOCyIapCTBY, KOrJa JeJi0 KacaeTcsl COOCTBEHHOTO «KOIebKa» KakIOro W3 HUX B OTAETBHOCTH.
310 ¥ Me B BuLy Mapkc, Korjja roBOpUIL, YTO B YCJIOBUSIX KAITUTAIA3MA «UYeJIOBEK HE TOJIBKO B MBIC-
JI5IX, B CO3HAHWU, HO U B O€liCMEUMenbHOCHIL, B HCU3HU, BEIET TBOMHYIO KU3Hb, HEOECHYIO U 3eM-
HYIO, )KM3Hb B HOAUMU1ECKOL OOUHOCMU , B KOTOPOU OH MPU3HAET Ce0s1 0OUECMBEHHbIM CYUECTBOM.,
KU3HD B 2PANCOAHCKOM 00Ujecmaee, B KOTOPOM OH JICHICTBYET KaK YacmHoe Auyo. . .»*

Ha sTomM Kak pa3 M OCHOBaHO JejieHue OypiKya3HOTo IpaBa Ha IMyOJMYHOE M YacTHOE.
W, Ha060pOT, UMEHHO TIOTOMY, UTO B YCJIOBHS COLIMAT3MA HET aHTarOHUCTHUECKHUX MMPOTUBOPEUHit
ME>X/1y MHTEPECaMH JIMYHOCTU U KOJUIEKTHBA, UMEHHO TIOTOMY, YTO 9TH MHTEPEChl HAXOASTCS 37eCh
B TapMOHMYECKOM COYETaHWU M €IUHCTBE, HAIlle [TPaBO HE 3HAET JeJIeHHs Ha IMyOJIMYHOe U YacTHOE.
«MBI HIYero «4acTHOrO» He Mpu3HaeM, — yKkassiaul B. U. JIenuH, — [1s1 Hac éce B 00/1aCTH XO3SIHCTBA
€CTb nYOAUUHO-NPABO8oe, & He YaCTHOE» 0,

I'masa 2
Cucrema COBETCKOIo rpakJIaHCcKoro npasa

§ 1. Cucrema oTpacju rpakJJaHcKoro npaBa

I'pynnupoBKa rpaxJaHCKO-IIPaBOBbIX HOPM IO MHCTUTYTaM. CucTema rpaBa — 9TO HOHSATHE,
OXBaTbIBAIOIIIEE COBOKYITHOCTh IOPUMUYECKUX HOPM, JEHCTBYIONIMX B JaHHOM obOuiectse. Ho Hapsany
C TeM OIIpe/ieJIeHHas CUCTeMa CBOMCTBEHHA U KaX 0l OTpaciy IpaBa B OTAEIBHOCTU. Tak, COBETCKOE
rpaXkJaHCKOE MPaBO BKJIIOYAET B ceOs1 OrPOMHOE YHCIIO pa3HOoOpa3HbiX HopM. Ecii 6b1 oHM He ObLn
NIPUBEEHHI B CUCTEMY, 3TO ITOCTABUJIO ObI B 3aTPYAHUTEBHOE MONOKEHNE 3aKOHOATENsI, KOTOPBIH,
W3/1aBasi 3aKOH, ObUT OBl JIMIIIEH BO3MOKHOCTH TPOBEPHUTh, HE HAPYIIMT JIM TAKOH 3aKOH €IMHCTBA
3aKOHOZIATENIbCTBA, HE BBI3OBET JIM OH NPOTUBOPEYME, MIOBTOPSIEMOCTb, HECOIJIACOBAHHOCTh MEK/1Y
OTIEbHBIMHA HOpMaMu. He MeHee 3aTpyJHUTEIbHBIM 0Ka3aJI0Ch Obl TIOJIOKEHHE OPraHoOB, IPUMEH;I-
IOIINX 3aKOHBI, TaK KaK OHU ObLIM OBl B 9TOM CJTydae JIMIIEHbl OPUEHTUPOB, HEOOXOIUMBIX 151 OTBIC-
KaHMs TOW HOPMBI, HA OCHOBE KOTOPOM MOJIEKUT Pa3pelIeHHI0 JaHHOE KOHKPETHOE JEIO.

TpysHocTH MOmOOHOTO posja Oosiee WM MeHee JIerKO MpeofoJieBaloTCsl Onarojapsi Tomy,
YTO I'paskIaHCKO-IIPAaBOBbIE HOPMBI MPECTABIIAIOT COOOM He pa3pO3HEHHbIN KOHIJIOMepaT CIy4aiiHO
YCTaHOBJICHHBIX ITPABUJI IOBEJICHUS, & CUCTEMATHUECKOe, JIOTMUECKU CTPOIHOE eIMHOE 1IeTI0e.

ITpu 3TOM CcHcTeMa COBETCKOro Irpa)JaHCKOro MpaBa CTPOUTCS Ha Havasax, KOTOpble Xapak-
TEPHBI 151 TIOCTPOSHHU I HAyYHO OOOCHOBAHHOW CUCTEMBI BOOOIIIE.

CucreMaTu3upoBaTh T€ WK UHbIE SIBIEHUS — 3HAYUT PaclpeeMTh UX MO IPyIaM B COOTBET-
CTBUM C U30pPaHHBIM KJIACCU(PUKALMOHHBIM MpU3HakoM. KiaccuguKalmoHHbIN PU3HAK — MOMEHT
OOBEKTUBHBIN, OO OH OOBEKTUBHO MPUCYII TEM SIBJICHUSM, KOTOpbIE MOIBEPraioTcs Kiacchpuka-
uuu. HanpoTus, BBIOOP JaHHOTO, @ HE MHOTO KJIACCU(PUKALIMOHHOTO MPU3HAKA — MOMEHT CyObEKTHB-
HBI, 3aBUCAIIMI OT pEeIIeHus], KOTOPOe IO STOMY MOBOAY OyJeT MPUHSTO MPH MPOBEJEHUN KJlac-
cupukanyu. ITosTomy IeHCTBUTENBHO HAyYHOM LIEHHOCTBIO 00JIaJjaeT He BesKas KiaccupuKalys,
TaK Kak B Mpolecce ee pa3paboTKU MOKET ObITh N30paH U BTOPOCTENEHHBIN, CyYaiHbIi NPU3HAK,
JIMIIEHHBIN CYILECTBEHHOIO 3HaUeHU 1. 3a1a4a NOUIMHHO HAYYHOM CUCTEMATHUKHU 3aKJII0YAETCs B TOM,
YTOOBI CYIIIHOCTh CUCTEMAaTU3UPOBAHHBIX sIBJIEHUI Obl1a oTpaxeHa B Heil camoil. C 3TUX MO3ULMIA
HEeoOX0IMMO MOJXOIUTh U K BOIPOCAM CUCTEMbI COBETCKOTO I'PaskIAHCKOT'O I1paBa.

Bk Mapxc v @. Dnezeavc, Cou., T. 1, crp. 390-391.

4 B. U. Jlenun, Tlonn. cobp. cou., T. 44, crp. 398.
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I'oBOpst 0 noHATUM rpaxkaaHcKoro nmpasa (1. 1, § 1), Mbl NCNOJIB30BaJIM B KAYECTBE OCHOBHOTO
Y PetIaioiero KpUTeprs ero OTrpaHUYEeHUsI OT IPYTHX OTPACIield COBETCKOTO MpaBa KPyr ¥ XapakTep
PEryJMpyeMbIX UM COIMAIMCTHYECKUX OOIIECTBEHHBIX OTHOMmEHui. Ho ecim naxe B Takom OOJb-
IIIOM BOTIPOCE STOT KPUTEPHA OKa3aJcs IIOJOTBOPHBIM U HAyYHO OOOCHOBAHHBIM, TO OH TeM Ooliee
JOJKEeH OnpaBiaTh cedsl B ClTydae ero UCTIOIb30BaHus /ISl TIOCTPOCHUSI BHYTPEHHEW CUCTEMBI COOT-
BETCTBYIOIIEH oTpaciy npaBa. CucteMa COBETCKOTrO IpakAaHCKOTO MpaBa U CTPOUTCS TPEXK/IE BCETro
Ha OCHOBE Pa30MBKHU €r0 HOPM IO TPyIaM B 3aBUCUMOCTH OT OCOOEHHOCTEW PEeryIupyeMbIX UM
OMOeNbHBIX 8UO008 OOU4ECINBEHHBIX OMHOULEHUL .

B pesynbrare rpynmupoBKH T'pakIaHCKO-TIPABOBBIX HOPM 1O yKa3aHHOMY IpPU3HAKy oOpa-
3yIOTCSl pa3fIMuHble TPaXJAHCKO-TIPABOBBIC UHCMUMYMbl, KX U3 KOTOPHIA BKIIIOYAeT B cebs
OIPE/IEIeHHYI0 COBOKYITHOCTb HOPM, OOBEAMHSEMBIX TeM OOIIUM Ui HUX MOMEHTOM, UTO OHU
PEryJMpYIOT OJVH U TOT k€ BHJ COLMATUCTHUYECKUX OOIIECTBEHHBIX OTHOIIEHUH. Tak, HOpPMBI,
peryMpyoIie OTHOIIEHUs TI0 00NaIaHAI0 UMYILIECTBOM M MCHOJIB30BAHHIO €0, COCTABAT MHCTH-
TYT TIpaBa COOCTBEHHOCTH: HOPMBI, OIPEAEISIONINe MOMOKEHNE YYaCTHUKOB IPaXJaHCKOTO 000-
pOTa, COCTaBAT MHCTUTYT I'PakIAHCKON MPaBOCYOBEKTHOCTH; HOPMBI, OMIOCPECTBYIOIIME OTHOIIIE-
HUS B 00J1IaCTH OOMEeHa, COCTaBIT MHCTUTYTHI 00513aTeJIbCTBEHHOTO TIPaBa M T. JI.

Pa30uBKa rpaxaaHCKO-IPABOBBIX HOPM MO OTAEIBHBIM MHCTUTYTaM OOECIIeUuMBAET BHITIOIHE-
HHE OCHOBHOW YacTh padOThI MO UX cuctemMaTn3auuu. Ho 1yis Toro, ytoObl JaHHas 3a1ava Obuia pas-
pelieHa eJIMKOM, HEOOXOAMMO 3TH UHCTUTYTHI PUBECTU B OMPENEICHHYIO CUCTEMY.

['pynmnupoBKa rpaskIaHCKO-TIPABOBBIX MHCTUTY TOB. OCHOBHBIMUA MHCTUTYTAMH COBETCKOTO
IPaKIAHCKOTO TTpaBa SIBJISIIOTCSI HHCTUTYTHI, HOCSIIME CIEyIONIe HAMMEHOBAHUSI: CyObEKThI IpaskK-
JAaHCKOTO TIpaBa, 00bEeKTa rPakJaHCKUX MPABOOTHOIICHUH, I'PaXJAaHCKO-TIPABOBbIE CHEIKH, UCKO-
Basl JABHOCTD, & TAKXke MPaBO COOCTBEHHOCTH M MHCTUTYTHI 00s13aTEIbCTBEHHOT'O 1PaBa, aBTOPCKOE
MpaBo, MPABO Ha OTKPHITHE, M300pETaTeNIbCKOE, CEMEMHOE 1 HACIIEICTBEHHOE TIPaBO.

Hekotoprle 3 ux yrcna UMeT oodlee 3HaYeHUe, TOCKOIbKY OHU TPOSIBIISIIOTCSI B OTHOIIIE-
HUSIX, PEryIMPYEMBIX OO BCEMH, JIMOO MOJABISAIONIAM OOJNBITMHCTBOM JIPYTHX T'PakIaHCKO-TIpa-
BOBBIX MHCTUTYTOB. Takyl0 poOJib MIPAIOT HOPMBI O NMPAaBOCYOBEKTHOCTH M OOBEKTE, O CHAENKAX
1 00 UCKOBOW aBHOCTH. Bce MHCTUTYTHI TAKOTO pO/a, BBUILY MX OOIIETO 3HAYSHU S KaK Obl BHIHOCSTCS
3a CKOOKH U B CBOEH COBOKYIHOCTH 00pazyioT Obuyro uacms COBETCKOTO TPakJAHCKOTO MIpaBa.

Ot unctutyTOB O0IIE YacTH CliefyeT OTINYATh CReyUaNbHbIe TPAKAAHCKO-TIPABOBBIE MHCTH-
TyThl. OHU pa3zmenaoTcs Benen 3a OO0mei JacTpio. YUTo ke Kacaercsl MmopsaKa UX pacrooKeHus,
TO OH OIPEIENISIETCS POJIBIO M CHIEU(PUKON TeX OOIIECTBEHHBIX OTHOIIEHUM, KOTOPbIe MU PETyIT-
pyIoTCSl.

Ha nepBoe mecTo, HECOMHEHHO, JOJKEH ObITh MOCTABJIEH UHCTUTYT NPA8a COOCMBEHHOCHIU,
B KOTOPOM TIOJTy4aeT 3aKpeIuieHne OCHOBA COIMATMCTUYECKUX MPOU3BOICTBEHHBIX OTHOIICHUN —
COIMAIMCTHYECKAst COOCTBEHHOCTh Ha OPYIUS U CPEJICTBA TPOU3BOJICTBA, a TAKXKE JIMYHASL COOCTBEH-
HOCTb TpaXkJaH Ha MpeaMeTHl oTpedneHusi. [IpaBo coOCTBEHHOCTH CITYKUT MPEANIOCHUIKON 1151 yCTa-
HOBJICHHSI pa3HOOOPa3HbIX JOTOBOPHBIX M MHBIX 00s3aTeIbCTBEHHBIX MPaBOOTHOLIEHUH. [ToaTomy
BCJIe]] 32 HOpMaMHU O IpaBe COOCTBEHHOCTH PACIONaraloTcsi MHCTUTYTHI 0053amMenbCmeeHH020 Npasd.
Ecnmm npaBo coOCTBEHHOCTH M 00513aTeIbCTBEHHOE TPABO CBSA3aHBI JIMIIH C UMYIIIECTBEHHBIMH OTHO-
LIEHUsIMU, TO TIPAaBa a6MOPO8 NPOU3EEOeHULE NIV HAYYHBIX OMKPbUMuUll, & TAKKE npasa uzoopemame-
Jell BKITIOYAIOT B ce0s1 JIEeMEHTHI KaK UMYILECTBEHHOTO, TaK W JIMYHOTO HEMMYIIIECTBEHHOTO XapaK-
Tepa. BBUly 9TOro MX perfiaMeHTanyst He MOKET MPeAIIeCTBOBATh HA3BaHHBIM MHCTUTYTaM, a J0JDKHA
CJIeZI0BaTh 32 HUMH, OO BHavYaJle Hy)KHO UCUepraTh OCHOBHBIE NMYIIIECTBEHHBIE MPaBa U JIMIIIb 3aTeM
MePEXOIUTh K CITydasiM MX MepervieTeHusI C paBaMu JTMIHBIMU. OCOOBIN KOMILIEKC JIMYHBIX U UMY-
IIIECTBEHHBIX OTHOIIEHHIA, BO3HUKAIOT HA TIOUBE CEMbH M Opaka, peryimpyercsi CleIyIonmM pasjie-
JIOM COBETCKOTO TPakJIaHCKOTO MpaBa — cemeliHbiM npasom. B KauecTBe 3aKIIOUUTENIBHOTO pa3ziena
00IIel CUCTEMBI COBETCKOTO I'pakJaHCKOTO MPaBa BBICTYIAET HACAEOCBEHHOE NPAso, OTIPEIesio-

32



0. C. Nodde. «M30pannsie Tpyabl. Tom I1»

1iee Cyap0y UMYILECTBEHHBIX, HEKOTOPBIX JIMYHBIX HEUMYIIIECTBEHHBIX IPAB Ha CITy4ail CMEpTH JIUIIA,
KOTOPOMY 3TH ITpaBa MPUHAJLIEKAIIH.

B urore crucreMa COBETCKOrO IpaskIaHCKOTO MPaBa BBIISIUT CISAYOIM 00pa3oM:

I. O6mas yactb (CyObeKTHI, OOBEKTHI, CIICIKH, UCKOBasI JABHOCTD).

I1. TIpaBo coOCTBEHHOCTH (TPaBO TOCYAAPCTBEHHOH COIMATMCTUYECKON COOCTBEHHOCTH,
MPaBO KOOMEPATHBHO-KOJIXO3HON COOCTBEHHOCTH, MPABO COOCTBEHHOCTH OOIIECTBEHHBIX OpPraHu3a-
1A, TIPABO JIMYHON COOCTBEHHOCTH, ITPABO COOCTBEHHOCTH MEJIKMX YaCTHBIX XO3SWCTB U eMHOINY-
HBIX KPECThSIH U KyCTapeil).

II1. O6s3aTeLCTBEHHOE MPABO (JIOTOBOPHI M MHBIE 00S3aTE/ILCTBA).

IV. ABTOopckoe npaso.

V. IIpaBo Ha OTKpBITHE.

VI. U3ob6peraTenbckoe mpaso.

VII. CemeliHoe npago.

VIII. HacnencrtBeHHOE MPaBo.

PacrionoxeHue rpaxkIaHCKO-TIPABOBBIX HOPM IO OMPEJeIeHHON CHUCTEME €CTh B M3BECTHOM
Mepe TeXHUUecKui rpueM. Ho 310 He yucras TexHuKa, MO0 B CaMO# CHCTeMe TIOCTPOSHUS OTPaCiv
NpaBa BBIPAKACTCS U €€ KAACCo80e ColiepkaHue. B mpaBUIbHOCTH TaKOTO yTBEPKICHHS JIETKO yoe-
JIUTHCSI, COTIOCTABKB JIBE Pa3/IMUHbIe CHCTEMbl MOCTPOCHUSI OypiKya3HbIX TPakIaHCKUX KOIEKCOB
Y MIPOTUBOIIOCTABMB UM CHCTEMY COBETCKOTO I'PaXJAHCKOTO MPaBa.

[Tpu ogHOW U3 HUX, UHCMUMYUUOHHOL CUCHeMe, BECh TPaXJAHCKO-TIPABOBOM MaTepHras pac-
npezensercs no Tpem pyopukam: 1) juia 2) cOOCTBEHHOCTh M €€ BHJOM3MEHEHHsI, 3) CIOCOObI
npuoOpeTeHusi COOCTBEHHOCTH. Takasi cucTemMa BIOJIHE COOTBETCTBYET ToMY (haKTy, YTO COOCTBEH-
HUKH (JIMI) U UX COOCTBEHHOCTb COCTABJISIIOT IJIABHYIO, €CJIM He €IMHCTBEHHYIO 11eJ1b, KOTOPOU CITy-
KUT OypXKya3HOe IpakJIaHCKoe MpaBo. HeT moatoMy HMYEro yIMBUTEILHOTO B TOM, YTO MHCTHUTY-
IIMOHHAsI CHCTeMa Oblla MPUMEHEeHa BO (hpaHIly3CKOM M APYTHX FPaKJIAHCKUX KOJEKCaX, U3/IaHHBIX
B [IEPUOJT IIPOMBIIIICHHOTO KAITUTAIN3Ma, KOT/Ia TPOTUBOPEYHS KAMTATUCTUIECKOro OOIIEeCTBa ellle
HE JIOCTUIJIM TOW OCTPOTHI, KOTOpas MmodykaaeT Oyp:Kya3HbIX UICOJIOrOB K Oojiee TIIaTeIbHONW Mac-
KHUPOBKE €ro KJIACCOBOH CYIITHOCTH.

Bropasi, nanoexkmnas cucmema, odnagaer nepes MHCTUTYIIMOHHON CHUCTEMOM PSIOM TEXHU-
YeCKUX MPeuMyIecTB. 37iech BbiensieTcss O0Imas 4actb, KOTopasi OCBOOOXK/IAeT CrieluaibHble pas3-
JeJbl KOJIEKca OT TIOBTOPEHMH, U3JMITHUX B3aMMHBIX OTCHUIOK M T. 1. 3a OOIIel JacTeio cleayer
BeI[HOEe, 00s13aTe/IbCTBEHHOE, CEMEHOE U HACJIe/ICTBEHHOE MpaBo. Ho mpu Takoii cucteMe riiaBHbIe
«JICHCTBYIOIIME JIUIa» OYpKya3HOTO paXJIAHCKOTO MpaBa yxke He BBISIBJSIOTCS C MOJTHON OYEBHI-
HOCThI0. COOCTBEHHUKY (JIMIIA) CKPBIBAIOTCS I7Ie-TO B MHOTOYMCIICHHBIX pyOpukax OOme JacTw,
a COOCTBEHHOCTh OKa3bIBACTCSI PACTBOPEHHOM CpeM JIPYyrMX BelIHbIX mpaB. Her mostomy Huvero
YIMBUTEILHOTO B TOM, UTO MaH/ICKTHAS CUCTeMa Obljla MCIIOIb30BaHa B TEPMAHCKOM U B IPYTUX IPaXK-
JaHCKUX YJIOKECHUSIX MepHOia UMITEpUaIn3Ma, KOraa MakcuMaibHoe 000CTPEHUE KJIACCOBBIX TPOTH-
BOpEYMIA KaTUTATMCTHUECKOTO OOITIeCTBA BBI3BAJIO MOTPEOHOCTD B MX TIIATEILHON MacKUPOBKe*/.

CucremMa COBETCKOTO I'pakJIAaHCKOTO IMpaBa OTJIMYAETCS KaK OT MHCTUTYIIMOHHOH CHUCTEMBbI,
C KOTOPOW Yy Hee HeT Jae BHEIIHEerO CXOICTBA, TaK M OT MaHASeKTHOM.

Ecnu mannekTHas crcTemMa He 3HaeT MpaBa COOCTBEHHOCTH KaK 0COOOro paszelnia M paccMmar-
pUBAET ero B KauecTBe JIMIIb OIHOM M3 Pa3HOBUIHOCTEN BEIHBIX MPaB, TO B CHCTEME COBETCKOTO
IpaXJAHCKOT'O TpaBa HOPMbI O IPaBe COOCTBEHHOCTH BbIJEJICHbI B CAMOCTOSITEIIHBINA U TPUTOM LICH-
TPaJIbHBIIA pa3zies. TOT haKT MMeeT NPUHIUITHATIBHOE 3HAYeHUe, TaK KaK OH OPUEHTHPYET Ha KJiac-
COBYIO CYLTHOCTh COBETCKOrO TI'PaXIaHCKOTO IpaBa, OCHOBHOE $IPO KOTOPOTO COCTABJISIET MPABO

4 [IpuBeneHHas1 OLEHKAa MHCTUTYIIMOHHOM M TIAHAEKTHOW CHCTEM IIyOOKMM aHaJIM30M MX KJIACCOBOM CYIIIHOCTH JiaHa B padote

B. K. Paiixepa, I'paxkpaHCKO-TIpaBOBbIE CHCTEMbI aHTATOHUCTHYECKHX (hopMaruil, cOOpHUK «IIpoGieMbl rpa)IaHCKOro M aMUHH-
CTpaTUBHO NpaBa», u3a-so JII'Y, 1962, crp. 275-313.
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COIMAIMCTUYECKON COOCTBEHHOCTH U IMTPOM3BOHOE OT HETO MPABO JIMYHOU COOCTBEHHOCTH I'Pak/IaH.
Kpome Toro, B MpOTHBOIIONOKHOCTh TAHAEKTHOW CUCTEME, BOCIIPUHSTOM, HAIIPUMEp, B TEPMaHCKOM
IPaKIAaHCKOM YJIO)KEHHUH, B CUCTEME COBETCKOTO I'PaKIaHCKOTO MpaBa 00s13aTeIbCTBEHHO-TIPABOBBIC
HOPMBI He MPEAIIEeCTBYIOT HOpMaM O MpaBe COOCTBEHHOCTH, a CJCAYIOT 32 HUMH. DTO COOTBETCTBYET
3HAUEHUIO TIPaBa COOCTBEHHOCTH KaK IJIABHOTO OCHOBAHUS M pelIaloliell MPernoChuIK pruoopeTe-
HUA U OCYIIECTBJICHUA APYTUX UMYIIECTBECHHBIX ITpaB. HaKOHeH, B OTJIIMYHKE OT H&HHGKTHOﬁ CUCTEMBI
Kak 0coOble pa3feibl CUCTEMbl COBETCKOTO T'PaXJaHCKOTO TpaBa BBIIEISIOTCS aBTOPCKOE IMPaBo,
MPaBO Ha OTKPBITHE U M300PETATENILCKOE MTPABO.

M3BecTHOE CXOCTBO C MaHIEKTHOW CUCTEMOW HaMeuaeTcsl IIaBHBIM 00pa3oM B CBSI3H C Bbijie-
nenvieM OOIIel 4YacTH, CYIIECTBYIOIIEH Takke M B CHCTEME COBETCKOrO T'PakJaHCKOTO IpaBa.
Ho 34E€Ch PE€Yb UIET YK€ HEC O COOUAJIBHBIX, 4 O YUCTO TEXHUYCCKHUX MOMEHTAX, COCTABJIAIOIINX
K TOMY K€ HECOMHEHHOE JOCTOMHCTBO MAaHJEKTHOW CUCTEMbI. A OT JEUCTBUTEIbHBIX JOCTHKEHUI
MNpEAMCCTBYIOINUX 3MOX HACTOAIIME MAPKCHUCTBI-JICHUHIbI HE OOJIKHBI OTKA3bIBATLCA HU B OIIHOI';I
00J1aCTH YeIOBEYECKMX 3HAHUH, B TOM YKCIIE U B 00JIaCTH I0PUANIECKON TEXHUKH.

§ 2. Cucrema Kypc

[Noctpoenue Kypca jiekumii. Cucrema Kypca COBETCKOTO I'PaskIaHCKOTO 1paBa COOTBETCTBYET
CHCTeMe I'pakJaHCKOTO MpaBa KaK OTPAC/IM COBETCKOro mpaBa. OIHAKO MOIHOTO COBMAICHUS MEK/Ty
HUMU ObITh He MoXkeT. Kak Hayka u yueOHasi IMCIMTUIMHA COBETCKOE TPakIaHCKOE MPABO MPU3BAHO
K OCBEIIECHUIO psijia TAKUX MPoOJIeM, KOTOpble BBULY MX OOILIETEOPETUYECKOrO XapakTepa He Haxo-
AST HETOCPEACTBEHHOTO OTPAXEHUsI B 3aKOHE. | pak1aHCKUi 3aKOH — He yueOHUK. [Toatomy B Hem,
KaK MpaBWJIO, HET ONpeJesIeHs] MHOTHX TMOHSTH, a TaKKe TaKUX OOOOIIEHUI KOTOphIE B 3aKOHE
ObLTM ObI M3TUIITHUMH, HO KOTOPBIE B TO K€ BpeMs O4eHb BaKHBI [J1s1 HAYKU ¥ B KOHEYHO CUYETE UMEIOT
3HAUEHHUE KaK JJIs1 U3yUeHUs] TPakIaHCKO-TIPABOBBIX HOPM, TaK ¥ JJIs1 MX IPABMIIBHOTO MTPUMEHEHU S
Ha MPaKTHKe.

C y4eToM 3TUX 0OCTOSATENbCTB CTPOMTCS MPEAIaraeMblii KypcC JIEKIMIA 10 COBETCKOMY T'paskK-
JIaHCKOMY TIpaBYy.

Kypc B 1esiom BKJTIO9aeT B ceOsl cieayomme pa3aeisl: 1) Bgedenue, B KOTOPOM ONpeieisieTcs
MIOHSITHE COBETCKOTO I'PaKJaHCKOTO IpaBa, XapaKTePU3YIOTCSl €ro0 OCHOBHBIE TMPHUHIUITBI U aHATH-
3UpYyeTCsl CUCTEMa ero MocTpoeHus; 2) Oowas uacmo, TIe W3y4aeTcst BOIPOC O IPaxAaHCKO-TIpa-
BOBOH HOpME M I'PaXJIaHCKOM IMPABOOTHOIIEHUH U OCBEINAIOTCS MPOOIeMbl CyObeKTa U 0ObEKTa,
OCHOBAaHHWI BO3HMKHOBEHHS U CHOCOOOB 3aIlUTHI TPaXIAHCKUX 1pas; 3) [Ipaso cobcmeenHocmu
C 0COOBIM BbIJIEJIEHHEM OOIIUX TMONOKEHUM, OTAEbHBIX BUIOB MpaBa COOCTBEHHOCTH, CYIIECTBYIO-
nmx CCCP, u MeTonoB ux 3aiuthl; 4) Oouiee yuerue oo 00513amenbcmeax, BKII0UAoIIee Xapak-
TEPUCTUKY TIOHATHS, SJIEMEHTOB M OCHOBAHWN BO3HUKHOBEHHUsI 00S3aTeNIbCTB, MOPSAKA UX HCION-
HEHUsI U OTBETCTBEHHOCTH 3a HEHCIOMHEHHe, (popM oOecredeHus: U CrocoOOB MX MpEeKpalleHus;
5) OmoenvHule 8Udbl 0053aMmenbcme — rpakJaHCKUeE JOTrOBOPHI (KyILUIA-IIpoJaska, OCTaBKa, NOAPs/
¥ JIp.) ¥ IPEAYCMOTPEHHBIE JeHCTBYIOIIMM 3aKOHOIATEILCTBOM BHEIOTOBOPHBIE 00s13aTeIbeTBa (0051-
3aTebCTBA U3 MPUUMHEHMSI Bpel U Ap.); 6) Asmopckoe u uzoopemamenvckoe npago, a Takxke npaso
HAa OMKpbimue, aHATT3Y KOTOPBIX MPEAIIECTBYIOT OOIINE MONTOKEHHSI, XapaKTepU3YIOIIUe IPpakaaH-
CKO-TIPAaBOBOE PEryJIMPOBaHME OTHOIIEHH, KOTOpPble BO3HUKAIOT B CBSI3U C TBOPYECKOW MAEATENb-
HOCTBIO; 7) Cemelinoe npaso ¢ 0cOObIM BbIJIETIEHHEM OCHOBHBIX T'PYII OOIIECTBEHHBIX OTHOIIEHUH,
BO3HMKAIOIIUX B CBSI3M C BCTYIIGHHEM B Opak M oOpa3oBaHueM ceMmbu; 8) Hacaedcmeernnoe npaso,
KOTOpOE paccMaTpUBAETCsI KaK COBOKYITHOCTh HOPM, PETYIMPYIOIIHX U OMpeIessIoNX N3MEHeHH S,
HACTYMAIOIIME B TPABOMOYMSX TPAXJaH B CBS3H CO CMEPTHIO MX 00JaaTess.

AHanM3 OCHOBHBIX MPOOJEM, OCBEUIAEMbIX B JAHHOM Kypce, ONMMpaeTcs Ha AEHCTBYOILee
00IIECO03HOE M PECITyONMKAHCKOEe 3aKOHOATENNbCTBO. [Ipr 3TOM 32 OCHOBY Oepercsi rpakIaHCKOe
3akoHonarenbecTBo PCPCP, a HOpMBI rpakJaHCKKX KOIEKCOB M MHBIX HOPMAaTHBHBIX aKTOB, JEUCTBY-
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IOIIMX B IPYTHUX COIO3HBIX pECIyONrKaXx, MPUBJIEKAIOTCS JIUIIIb IS TIOKa3a HEKOTOPBIX X OCOOEHHO-
creil. Kpome Toro, B HEOOXOAMMBIX CITy4asix, 0COOEHHO MPU OCBELIEHUH CMEKHBIX TPOOJIEM, CTIONb-
3YIOTCA HOPMATHUBHBIC dKTHI U3 O6JIaCTI/I AIMHUHHUCTPATUBHOIO U MHOT 1A YTOJIOBHOI'O ITpaBa.

I[HH TOro I{TO6I)I YUTATCJIb MOI' HC TOJIBKO YCBOUTDL COACPKAHUC I'PAKAAHCKO-ITPABOBBIX HOPM,
HO M IPEACTaBUTDb ce6e X MPUMEHCHUEC B KU3HH, TCOPETUYCCKUC TIOJIOKCHUA WUJLIIOCTPUPYIOTCA
NpUMepamMu U3 CylIeOHOR 1 apOMTPaKHOM MPAKTUKKU. Martepualibl PaKTUKU UCTIONBb3YIOTCS TaKkKe
B OTACJIbHBIX Clly4dasiX JId BBISABJIICHHUA TEX HYTeﬁ, a4 10 KOTOPbIM, MOKHO 6I)UIO 6]:»1 Pa3peIInTh
TOT WJIA UHOMN BOIIPOC, I/IMCIOHII/Iﬁ CYHIECTBEHHOC IMPAKTUYCCKOC 3HAYCHUE, HO CIIC HE HOJIyLII/IBIHI/II;'I
paspelieHus B ISHCTBYIONIEM 3aKOHO/IATEILCTRE.

CoBetckast I0pHIMUECKasi, B TOM YHCIIE M IPaXAaHCKO-TIPaBOBasi, HAyKa MPOYHO OMHUpPAETCs
Ha HEe3bIOJIeMBIl TeopeTHuecKnid (PyHIaMEeHT MapKCH3Ma-JICHWHM3Ma, KOTOPHIM OOeCIieunBaeTCs
CIMHCTBO MHUPOBO33PCHUA U €AMHCTBO METOHOJIOTMU UCCIIEI0OBAHUA ITPABOBBIX SIBJICHUH.

OpnHako B mpoliecce MCCIAOBAHUS M TIPU pa3pelleHn CIIeNUAIbHBIX BOIPOCOB COBETCKOTO
IPakIAHCKOT'O TPaBa BIIOJTHE BO3MOKHBI U IGUCTBUTENILHO CYIIECTBYIOT Pa3HOIJIACH S MEK]LY OT/IEIb-
HBIMU YUYCHBIMH, OTCTAUBAIOIINMU PA3JIMYHBIC TOUYKU 3PCHUA. CHOprIC " €lIC HE PCHICHHLIC ITPO-
O1emMbl UMeIoTCsl B JI00ON Hayke. Hayka coBETCKOro rpaaaHCKOro MpaBa OTHIONb HE COCTABJISeT
B 9TOM OTHOIIEHUH KaKOro-1mO0 ucKmoueHus. OnpeaeneHHyo MO3UIIMIO 10 CIIOPHBIM MpodieMam
HayKH COBETCKOTO I'PaKIaHCKOTO MpaBa 3aHMMaeT U aBTOp HacTosiero Kypca. Ho 610 ObI Helterno
MMPETCHAOBATL Ha 66CCHOpHOCTb M HEMIOIpEIIMMOCTDL T€X BbIBOAOB, KOTOPBIC 3ACCh OTCTAMBAIOTCA.
BBu1y 3TOr0 110 OCHOBHBIM JMICKYCCHOHHBIM MPOOJIEMaM I'PakAaHCKOTO MPaBa N3J1araioTcs ¥ B3TJIs bl
APYIrux COBETCKHUX YUCHBIX, IITO6I)I qyuTartejib UMEJI BO3MOXHOCTbD, ITIO3HAKOMUBIIIUChE C HUMHU, CaMO-
CTOSITEJIBHO OTPEAEIUTh CBOE OTHOIIEHUE K TOMY WJIM MTHOMY U3 MPEIOKEHHBIX B JINTEpaType pelie-
HUA. DTOMy OyIyT COCOOCTBOBATh TAKKe CChUIKM HAa OCHOBHbBIC MCTOYHUKH, IO KOTOPHIM YHTa-
TeJIb CMOKET OTBICKAaTh 3aMHTEPECOBABIIIEE €r0 MPOM3BECHUE M U3YUUThb TaKOe IIPOU3BeieHNe Ooree
AETaJIbHO.

BronHe ectecTBeHHO, UTO B TIpejjiaraeMoM Kypce MPHBOISATCS CCHUIKMA HEe Ha BCe, a JIMIIb
Ha OCHOBHBIE pa0OTHI COBETCKUX LIMBHIICTOB, OTHOCSIIIMECS K COOTBETCTBYIONMM TeMaM. [1o BronHe
MOHATHBIM NPUYMHAM CCHUIKM Ha aBTopedeparsl AUCCEPTALMI MOYTH MOJHOCTBIO OTCYTCTBYIOT,
a WCMOJb30BAaHUE MAaTepHaiOB, OTPAXKEHHBIX B JKYpHAJIbHBIX 3aMETKaX W COOOIIEHUSIX, CBEIEHO
A0 MUHUMYMa. ABTOp HE CUHTAJI )K€ HYKHBIM CCbLJIATbCA Ha CBOU CO6CTB€HHLIG pa6OTI)I, INOCKOJIbKY
IMOJIOKEHM A, KOTOPBIE B HUX OTCTAUBAIOTCSA, C U3BECTHBIMU KOPPEKTUBAMM HAIllJIM CBOC OTPAXKCHUE
Y B JAHHOM Kypce.

B MOPAAKE MPOTUBOIIOCTABJICHUA U [JIA ITIOKAa3a COCTOAHUA LII/IBI/IJII/ICTI/ILIGCKOI./JI TEOpHHU B Kallu-
TATUCTUIECKUX CTPAHAX MOJBEPraeTCs KPUTUISCKOMY aHAIM3Y Psjl KOHIEMIUN OypKya3HbIX 0pH-
CTOB, KOHIEMIIUNA, OTHOCSIIUXCS, OHAKO, HE K JETaJIsIM U BTOPOCTENIEHHBIM BOIIPOCaM, B K TaKUM
KOpEeHHBIM TpoOyiemMaM, Kak, HarpumMep, mpodiieMa MpaBoCyObEKTHOCTH, TMpaBa COOCTBEHHOCTH,
J0rOBOpa M Jip. B COOTBETCTBYIOIIMX, KPAaTKMX OYEpKaxX OCBEIAeTCs B KPUTHUYECKOM ILIaHE
KaK COACPKAaHUC OTACIbHBIX 6yp>Kya3HbIX IUBUJINCTHYCCKUX KOHHCHHI/Iﬁ, TaK W 3BOJIIOIUA ITPOAC-
JIaHHAS TIMBIJIMCTUYECKON HAyKOW OypiKya3HBIX CTpPaH C IMEPEeXOoIoM OT MPOMBIIIIEHHOTO KaruTa-
JM3Ma K 3M0Xe UMITepHaIn3Ma.
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Paznea 11
Oo1masa yacthb

I'masa 1
I'pa:xk1ancKo-nIpaBoOBbIe HOPMATHBHbIE AKTHI

§ 1. MCTOYHHUKH COBETCKOIr0 I'Pask/JaHCKOro npasa

Oomias xapakrepuctika. CoBeTCKoe rpaskIaHCKOE IPAaBO MPEICTaBIEHO COBOKYITHOCTbIO MHO-
TOYMCJIEHHBIX I'PakIaHCKO-IIPABOBBIX HOPM. DTH HOPMBI CO3JA0TCA 10 BoJie rocygapersa. OHo ycra-
HaBJMBaeT WM CAaHKLMOHUPYET MX, OMUPasCh HA SKOHOMUYECKUE YCIOBUS KU3HHM COLMAIIU-
CTUYECKOro OOIlEecTBAa M yUYMTBIBAs €ro Ha3peBlIME MaTepHuajbHble M MHBbIE MOTpeOHOoCcTU. Bomns
rocy/1apcTBa, BoJisl padovero Kijacca M BCeX TPYISALIMXCS, BOJISA BCEro HapoJa, onpejesseMast 3KOHO-
MHUYECKAMH YCIIOBUSIMH )KU3HH COLIMATIMCTUYECKOTO OOIIECTBA, U COCTABJISET UCTOYHUK COBETCKOTO
IpaskIaHCKOT'O IpaBa.

Bmecre ¢ TeM Hesb3sl HE y4UTbIBaTh, YTO BOJISI TOCHOJCTBYIOIIETO Kjacca WM BOJISL BCETO
oOIIecTBa He Bcerna UMeeT I0puaundecKu obs3atenbHylo cuity. Korma, Harpumep, pemytartsl Bep-
xoBHOro Cosera CCCP BbicTynaioT B mpouecce 0O0CykJeHUs1 BHECEHHBIX Ha ceccuio BepxoBHOro
CoBeTa 3aKOHOIMPOEKTOB, OHU BBIPAKAIOT BOJIIO CBOUX M30MpaTesieil 1, B 3TOM CMBbICIIE, BOJIIO HAPOJA.
Tem He MeHee HOPMATHMBHOE 3HAUYEHHE MMEIOT HE MX BBICKA3bIBAHUS M HE 00CYXKIaeMble 3aKOHO-
ITPOEKTHI, & 3aKOHBI, MPUHATHIE BepxoBHbIM COBETOM. DTO O3HAYAET, YTO BOJS TOCMOACTBYIOIIETO
KJIacca MpUoOpeTaeT I0pUINIECKH 00s13aTeIbHYIO0 CHITY, KOTJ]a OHA BBIpakaeTcsi He B JIIOOOH, a JIUIIIb
B onpedenernoii ghopme. Takyio (popMy B HAIIMX YCIOBHSAX 00pa3yIOT 20Cydapcmeetvle HOpMAamue-
Hble aKmul.

CrnenoBarenbHO, €Ciiv BOJISE COUUAIMCTUYECKOrO TOCYJapCTBa — UCHMOYHUK COBETCKOTO I'Pax-
JaHCKOTO TpaBa, TO TOCYAapCTBEHHbIE HOPMATHBHBIE aKThI MPEACTABIISIOT COO0I0 ¢hopmy, IPUIAIO-
I1yI0 3TOH BOJIE IOPUMUYECKU 00S3aTE/IbHYI0 CUITY.

MO>XHO JI1, OJHAKO, CYUTATh, YTO HOPMATUBHbIE aKThI TOCYIAPCTBA — 3TO TOJIBKO (popMa BbIpa-
JKEHU S TOCYIAPCTBEHHOUN BOJIN?

B Mupe He cymecTByeT sIBJIeHHI, KOTOPBIE BBITOMHSUIIM Obl JIMOO (PYHKIIMIO COAEPKaHUS, JTMO0
¢yHkMIO OgHON ML popMBbl. [uanekTrka ¢OpMbl U COIEpKaHUsI COCTOUT KakK B MX €JUHCTBE
Y TIPOTUBOPEUMBOCTH, TaK M B TOM, YTO OIHO U TO e SIBJIHUE BBICTYIAET B KauecTBe MO0 cozep-
’aHMs MO0 (hOPMBI, B 3aBUCUMOCTH OT XapaKTepa APYroro siBJI€HUs, B CBA3U C KOTOPBIM OHO pac-
cMatpuBaetcs. Tak, TPOU3BOICTBEHHbIE OTHOIIEHU S, Oyyur (pOpMOI 151 TPOU3BOIUTENIBHBIX CUJ,
[IPUOOPETAIOT 3HAUEHHE COIEePKaHUA AJ1 HAACTPOUKHU. Bosis rocynapcTsa, HOCKOJIBKY OHa OTHOCHUTCS
K 00J1aCTH HaJCTPOKKH, eCcTh (hopMa IO OTHOIIEHUIO K 0a3uCy OOIIEeCTBa U CoiepKaHue 110 OTHOIIIe-
HUIO K HOPMaTUBHBIM I0pUANYEecKUM akTam. Ho Toraa u HopMaTuBHbIE IOPUIMUYECKHUE aKTbl, CTAHO-
BACh (POPMOIi BbIpaKEHUS BOJIM TOCYAAPCTBA, AOJKHBI UMETh IO OTHOLLIEHHIO K KAKOMY-TO APYTOMY
SIBJICHUIO 3HAYEHHUE CONlePKaHusI.

OHU JefCTBUTENIBHO UI'PAIOT TaKyIo PoJib, HATPUMEP, B OTHOLIIEHUHU PElIeHU# CyaeOHO-apOnT-
PaKHBIX OPTraHOB MO0 KOHKPETHBIM I'PaXKJAHCKUM CIIOpaM, KOTOpbIe BBIHOCATCS] HA OCHOBE U B COOT-
BETCTBHUH C JEHCTBYIOIMMI HOPMATUBHBIMH I'PakJaHCKO-TIPAaBOBBIMU akTaMu. [1pu aTom cyneOHoe
WM apOUTPakKHOE pellIeHre MO IPakJaHCKOMY Jielly OOBIYHO OIMUpaeTCs He Ha HOPMATHBHBINA aKT
B 11EJIOM, a JIMIIb Ha KaKyl0-T100 ero KOHKpeTHyIo HopMy. Ho Tak Kak TeKCT CTaTby 3aKOHA M TPak-
JaHCKO-TIPaBOBasi HOpMa He BCErzia COBMAAIOT, CylAeOHO-apOUTPaKHBIM OpraHaM O4eHb 4acTo IpH-
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xoauTcsi Oparh MO0 YacTh OHOM CTaThH, JTMOO OJHOBPEMEHHO HECKOJBKO CTaTel 3aKOHA, eCiv
TMOCJIeJHYE JIMIITh B CBOEM €AMHCTBE BOILIOIMIAIOT HOPMY I'PaskIaHCKOTO MPaBa.

3pech yxke caM 3aKOH WJTM MTHOW HOPMATUBHBIH aKT BBICTYIIAET B KAYECTBE HCTOUYHUKA, U3 KOTO-
POro 4epraTcsl TPaxJaHCKO-IIPABOBbIE HOPMBI Il MX MPAKTUYECKOrO0 MpUMeHeHHus. MICTOuHUKH
COBETCKOTO T'paKJAaHCKOrO MpaBa B 3TOM CMBIC/IE W TOIJIEXaT HamieMy u3ydeHuto. Odparumcs
K XapaKTepUCTUKE MX OTAEIbHBIX BUIOB.

3akoH. Ormpezensioniee MOJOKEHNE MO0 OTHOIIEHUI0 KO BCEM JIPYrMM COBETCKHM 3aKOHAM
3anumaeT Koncmumyyuss CCCP Kak OCHOBHOM 3aKOH HAlllero rocy/1apcTaa.

Bynyun ocHOBHBIM 3aKOHOM, KOHCTUTYIIMSI COCTaBIIsIeT HCTOUYHHMK HE TOJIBKO I'PaKAaHCKOro,
HO U BCEX BOOOIIE OTpacieil COBETCKOro MpaBa, BHICTYNAsi B KAYECTBE I0PUIMYECKOI 0a3bl UX pas-
BuTusl. Ho B TO ke Bpemsi B KOHCTUTYIIMU COEPXKUTCS LIENBIA Psil HOPM, UMEIOIIUX HEerocpe[-
CTBEHHOE OTHOIIICHUE K T'PaKIAaHCKOMY TIpaBy. MHcmumym npaga cobcmeeHHocnu OTMpaeTcst Ha Te
crareu 1. | KoHCTUTYIIMUM, KOTOpBIE OMPEAesioT BUbI ¥ (DOPMBI COOCTBEHHOCTH, CYIIECTBYIOIIHE
B CCCP (cr. cr. 5-7, 9-10). [IpaBuna 1. X jexkar B OCHOBE NpagoCydOseKmMHOCHIU 2PaNCOan,, K00,
3aKpervIsis X KOHCTUTYIHOHHBIE TTpaBa U OOS3aHHOCTH, STU MPaBUia MPEeJONpeNesssioT KOHKPET-
HOE CofiepKaHue TpaB U 00s13aHHOCTEN, IPUOOpETaeMBbIX I'PaXAaHAMU B COOTBETCTBHU C HOPMaMHU
rpaxjaHckoro npasa. Hopma cr. 11 Koncrutyuuu, dpopmynupyiomasi TpUHIKIT IJIAHOBOTO YITPaB-
JIEHUS COLIMATUCTIYECKUM HAPOIHBIM XO3SIHICTBOM, pACIIPOCTPAHSETCS] U Ha 00J1aCTh TPakIaHCKOTO
000poTa, T/ie MONABJISIONIAs Macca NUMYIIECTBEHHBIX OTHOIICHUH — 00513amMenbCmEeHHble OMHoule-
HUsi MKy COLMATUCTUYECKUMH OpPraHU3alvsMy — BO3HUKAET Ha OCHOBE IiaHa. [Ipaso Hacaedo-
6aHUsi TAYHON COOCTBEHHOCTH 3aKkperuieHo B cT. 10 Koncturynun. Ml MOXeM MO3TOMY CKa3arb,
yro B CoBerckoit KoHcTUTyIIMM (hOpMYIMPOBAHBI M 3aKpeIIeHbl 00IIMe, TPUHIMITHAIBHbIE T0JI0-
JKEHUsI, OTIpeeIAIONIMe XapaKTep U CoiepkKaHne OCHOBHBIX MHCTUTYTOB COBETCKOTO T'PakIaHCKOTO
npasa.

PasBuTHe 3THX 0OIIMX MOJOXEHUI OCYIIECTBIISIETCS TIPH TIOMOIIM 3aKOHOB OP2AHUUECKUX, T. €.
MOCTPOEHHBIX 0 MPUHIIMITY KOAUDUIIMPOBAHHBIX 3aKOHOJATEIIbHBIX aKTOB, U MEKYUjUx, T. €. OTHO-
CAIIUXCS K OTAENBHBIM BOIIPOCAM I'PaKAaHCKOTO MpaBa.

B u3nanum rpaxinaHckux opraHuueckux 3akoHoB kKomrieTeHIMsl Cowo3a CCP u coos3HbIx
pecnyOnuK orpeesieHa CIeIyIIUM 00pa3oM: B OOIIECOI03HOM MAacIITade IOJKHBI M3/1aBaThCs
OcHOBBI, a B peciyOIMKaHCKOM — rpaxaanckue kogekcol (ctT. 14 Koncrutymum CCCP). Opranuye-
cKue 3aKOHbl — OCHOBBI M KOAGKCHl — B CBOIO ouepeb ycTaHapauBaoT komrereHimio Cowoza CCP
Y COIO3HBIX PECIyOIMK B M3aHUU aKTOB TEKYILETO IPakAaHCKOTO 3aKOHOIATETbCTBA.

OcHoBbl rpaxaaHckoro 3akoHomatenbctBa Coo3a CCP M COW0O3HBIX peciyOiuK MpUHSTHI
8 nekadpst 1961 r. Ha cempmoini ceccuu BepxoBroro CoBera CCCP msATOrO co3biBa M BBE/ICHBI
B nevictBue ¢ 1 mas 1962 r. B Hux 3akperuieHsl HauOosee oOIye ¥ MPUHIUITHAIBHBIE TIOJIOXKe-
HUSI COBETCKOTO TPk JAHCKOTO MIpaBa, KOHKPETU3AIMs U AETaIM3alisl KOTOPBIX BO3JIOXKEHA Ha pec-
NyONMMKaHCKKE TPaXJaHCKUE KOOEKCHI, a TaKKe Ha TeKyIllee COI03HOE M PECIyONMKAHCKOe 3aKO-
HozatenbeTBO. [Ipu 3Tom cr. 3 OcHOB OTHOCUT K MckimouutenbHon komrereHiuu Cowosza CCP
IPakIaHCKO-TIPABOBOE PETYJIMPOBaHKE TAKMX OTHOILICHUH, camasi IPHpoja KOTOPhIX TpeOyeT ycTa-
HOBJICHHSI [UIsl HUX €IMHOTO MPABOBOrO peXMMa B MaciTade Bcer cTpaHbl. OOIIECOI3HBIM 3aKO0-
HOJIATEJILCTBOM JIOJUKHBI PETYJIMPOBATHCS OTHOIICHUSI MEXAY COLUMATMCTUYECKUMH OpraHU3alli-
SIMU TIO TIOCTaBKaM MPOAYKIIUH U KalIUTaJIbHOMY CTPOUTENILCTBY, OTHOIIEHHS TTO TOCYAaPCTBEHHBIM
3aKyIKaM CeJIbCKOXO3SIICTBEHHOM MPOAYKIIMK Y KOJXO30B M COBXO30B, OTHOIIEHUS OpraHU3alluil
BCEX BHUJIOB TPAHCHOPTa (KpOME aBTOMOOMIIBHOTO M TOPOJCKOTO), CBSI3U M KPEAUTHBIX YUPEkKICHUM
C KJIMEHTYPOU 1 MEXy COOOM, OTHOIIEHHSI TIO TOCYJAPCTBEHHOMY CTPaxXOBAaHHUIO, OTHOIIEHUS, BO3-
HUKAIOIME B CBSI3U C OTKPHITUSIMH, M300PETEHUSMU U PALMOHATM3ATOPCKUMH TPEAIOKEHUSAMM,
a Tak»e JIpyrue OTHOLIEHUS, peryJupoBaHie KOTopbiX oTHeceHO K BegeHuio Cowo3a CCP Konctury-
uueid 1 camumu OcHoBaMu (Hampumep, coriacHo cT. 17 OCHOB, MOMMMO yKa3aHHBIX €10 CIIy4aes,
HETIPUMEHUMOCTD JIaBHOCTHBIX CPOKOB K JIPYTMIM I'PaXJAaHCKUM CIIOpaM MOXET ObITh IPEeIyCMOT-
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pEeHa TOJIBKO OOIIECOI03HBIM 3aKOHOATEILCTBOM). M31aHNe pecyOIMKaHCKUX HOPMAaTUBHBIX aKTOB
A PEryJIMPOBaHUA TMEPECUYUCIICHHBIX OTHOIIEHUIN AOITYCKACTCA JIMIIb 110 BOIIPOCaM, OTHECECHHBIM
K BEAEHMIO COIO3HBIX peciyonuk 3akoHomareabecTBoM Corosa CCP. Tak, XOTs peryl1upoBaHye OTHO-
IIEHWH 110 TOCYJAPCTBEHHOMY CTPAaXOBAaHMIO COCTABJISIET OOIIECOI03HYI0 KOMIIeTeHIno, Yka3 [lpe-
suauyma Bepxosnoro Cosera CCCP ot 7 nekadps 1959 r.48

48 «Benomocru BepxoHoro Cosera CCCP» 1959 r. Ne 49, ct. 268.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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