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AHHOTaAIUSA

HaCTOﬂH_Iee U30aHUE TOCBAIICHO CPABHUTEJIBHOMY aHAJIN3y
KOHIIENITYaJIbHBIX WJIelW N0 OopbOe ¢ MpecTynmHOCThi0 B JlpeBHEM
Pume wu coBpemeHHOro yrojmoBHoro mpaBa. B MoHorpadumu
TMIpeICTaBIeH KPATKUA OYEPK Pa3BUTHUS PUMCKOTO (TPEKO-pUMCKOTO)
mpaBa, TIIPOCIICKNUBACTCA IIPOLECC OCBOCHUA U Hepepa60TKH
CpEAN3EMHOMOPCKUX KOPUANYECKUX TIOPAAKOB Ha TEPPUTOPUAX
BOCTOYHBIX CJIaBAH, MPEACTABICHBL OTpaCJ’ICBOfI rnoccapm?l, a
TaKXKE 1'[0)160[)1(3. NpUMEPOB YMEJIOTO HUCIHOJIb30BAHUSA  JIATBIHU
B PUTOPHUKE, CyoOroBopeHuu, MEPEITUCKE, Xy,HO)KCCTBeHHOfI
muTepatype. PekoMeHIyeTcsl TpernogaBaTellbCKOMy COCTaBy U



CTyA€HTaM IOpUANYECKUX BY30B, 4 TAKXKXE HMCTOPUKAM, MOYHUTATEIAM
POMAaHUCTHUKU U JIATbIHU.
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IIpeaBapurejbHbIEe 3aMeYaHMA

Nullum est jam dictum, quod non sit dictum prius
(HUue20 Hem CKA3AHHO20,

umo He OblNO CKA3AHO NPENCOe).
TEPEHIIHH

“Bee moporu BenyT B Pum” — ocanucrasi, BennuaBas ppasa,
TOBOPSIIIIAst O MHOTOM M OJIArOTOBEHHO BOCITPUHIMAEMAst MUPOM
B T€YEHUE ABYX MOCIECAHUX ThicsueneTuid. briomuiics B TeHeTax
MOBCEAHEBHOCTH Y€JIOBEK BHOBb M BHOBb IPUIAJAET K KacCTajlb-
CKOH CTpye I0puanvYecKoro BIOXHOBHUs. [IpaBoBenbl, 0coOeH-
HO LIMBUJIUCTHI, COCTABJISIIOT MIAHETMPUKU PUMCKOMY ITpaBy. Mo-
I'yILECTBEHHAs! CPeIM3eMHOMOpPCKas LIMBUIM3ALIMS BBIPOCA U3
HeOOJTBIIION arMeHMHCKOM civitas, ejBa 3aMeTHOU Ha reorpadu-
YeCKOU KapTe; BHIPOCIIa, Oaroiapsi 3aBOeBaTe/IbHBIM Ha0eram u
KECTKOMY BHyTpeHHeMy nopsaky. CTaBka Ha HaCUJIbCTBEHHOE
NpUpAaIleHre TepPUTOPHA, rpabeku COCETHUX HApOIOB U paod-
CKHUM TPYJ CO BpPEMEHEM ChIrpajia 3710BEILYyI0 pojib. VICTOIIEHHBIN
OT POCKOIIIY Y CapAaHaNaIbCKUX pa3BiieueHuil Pum He cmor oka-
3aTh COMPOTUBIIEHN S HAITOPY BapBapOB, BIOXHOBEHHO 1 OpraHu-
30BaHHO MICKABIIINX TOOBIYH Ha CHITOM yXxoxeHHoM FOre EBporibl.
Moryuasi umnepusi morudsa, HO TMBHbBIE CIIOJNIOXU €€ Ipuande-
CKOT'O JIyXa BCe ellle 03apsIoT OOIECTBEHHYIO KU3Hb. TaK myJib-
CUPYIOT CBOEU SHEPIUeH JAJIeKUe U HEMO3HaHHbIE KBa3apel. Ha-
BEPHSIKA, 9TOT HEMEPKHYIIIMI CBET TOHU3UPYET U YTOJIOBHO-TIPa-



BOBbBIE PA3MBbIIIUICHUSI.

ABTOp OepeTcs yTBepXk/1aTh, YTO OPUANIECKHE KOHCTPYK-
UM, TIOHSATHUS W JOTaJIKM PUMJISIH B 00J1aCTU YTOJIOBHOTO Tpa-
Ba MMEIOT CErOJHS BIIOJIHE OIpelesIEeHHYI0 (A MPUTOM HeMa-
Jy10!) 1EeHHOCTh. Mbl, KpUMUHAIUCTBI, 3ps1 UypaemMcsi U CThI-
JUMCsl 9TOTO HacieAcTBeHHoro nupora. CTpaHHast Mojyvaercs
KapTUHA: Hapsiy C BEChbMa YIauHBIMU 3aMMCTBOBAHUSMM I'Pax-
JAHCKO-TIPABOBBIX MOCTPOEHUM, IKOObI HET HUYETO JIOCTOMHOTO
BHUMAaHMSI COBPEMEHHOI'O I0pUCTa B YrOJIOBHO-IIPABOBO ce-
pe pumckoro npasa. HeBo3MOXHO MOBEPUTH B TO, YTO KPUMMU-
HaJIbHBIE JEUMKTHl HE BOJHOBAIM PUMCKOE OOINECTBO, M OHO
HE HalpArajochk, pearupys Ha 3TO; YTO MaruCTpaThl U TOJIKOBA-
T CBsI3aMU ceOsi caMOyOMICTBEHHBIM OOSI3aTEIbCTBOM CITy-
KUTh TOJIBKO TOProBOMY OOOpOTY M HE MEPEHOCUTH MPABOBBIE
TIPUHIIMITEI, MAKCUMBI, TIPE3YMIIIMU U (DUKIIUU B 00JIACTh OOPb-
Obl C IPECTYIMHOCTHIO. DTO Mbl, COBPEMEHHUKH, TIOCTPOUIIU JTUC-
IUIUTMHAPHYIO M3rOpo[b M OOMMCS TepelarHyTh udepe3 Hee.
3TO MBI, COBPEMEHHHKH, OoJiee BCEro HAIIMOHAIBHBI M CyBe-
PEHHBI UIMEHHO B YTOJIOBHO-ITPABOBOM /JieJie; Mbl OOMMCs Harlpa-
BUTb PUMCKHUI PEHTTEHOBCKUU JIyd B KPUMUHAIbHBIA “depHBIN
aumK”. Y 3ps... CTOUT TOJNBKO OTKPBITH MOJIy3aNepThie ABEPU
JPEBHETO XPAHWIHUIIA, “ITOOBI TAaM YCTPOUTH CBOU AyIUTOPUUN U
cynumima’” !,

ABTOp — I0pHUCT, HO OH ke U OObIBatelsb. /KHUBET, a XOYeTcst

! Pumckoe npaso: Jlekmm poc. Jopra. — Kype 111, 1889-1890. — CII6., 1890. —
C.48.



CKa3aTh, IPUHYXJIEH KUTh B T€X YCIIOBUSIX, KOTOPbIE €T0 OKPY-
JKAIOT, MOEKUBAsICh OT HATUCKA HA30IMIMBBIX 37IeKTPOHHbIX CMU
Y HaXaJIbCTBA HYBOPHUIIIEH; OH XPAHUT JIJIs1 HACJIETHUKOB KEThIN
OusIeT OT HOBOM BJIACTH — UIMEHHOH Bayyep — 1 HaJIeeTCsl Ha BO3-
POXJIEHHE OTeYECTBEHHOrO MpousBoAuTeisi. OH ¢ yKacoM Clty-
I1aJT UYTUHBI OTKPOBEHU ST MUHUCTPA TOCOE30MACHOCTH, HAITPaB-
JIIEMOTO MPaBSIIKUM JBOPOM JIs1 pa3pyllieHHs] ITOro BEIOMCTBA,
¥ HACTOPOXXEHHO HAOMIOaeT CerofHs 3a MOIMbITKAMH BO3POXK/IE-
HUsl TOCY/IapCTBEHHOrO yrpasieHusi. OH pajayercsi OBeCeeB-
M pacaiaM v BUTPUHAM, HO OTOPYAETCS 3ACHITBI0 UMITOPTHBIX
ToBapoB. OH e:KeJHEBHO 3pUT MUJIbIE CTYAEHUYECKHUE JTULIA, 3HAET
0 33/IOpHBIX IJIaHAX MOJIOZIEKH, HEMPEKJIOHHO BepsiIuX B OMa-
TOCKJIOHHOCTb (DOPTYHBI, HO aMSITh MIO/ICOBBIBAET €MY LLEIPUH-
CKyI0 MpOHHUIO: “OH CUMTAET KAphEPY CBOIO TAJIEKO HE OKOHYEH-
HYI0, 4 Koraa npoe3xkaer MuMo CeHaTa, TO BCerja XOThb OHUM
IJ1a3KOM J1a MOCMOTPUT Ha Hero”.2 OH ¢ HeCKa3aHbIM y/IMBJIEHU-
€M TIBITAETCSI COBMECTUTH U OLIEHUTh IyOIMYHbIE UTPUIIA COBPE-
MEHHOTO TUIe0ca — TPOMKHE IPOKJISITUS 3TATU3MY U MOJTYAJIUBO
MPOTSAHYTHIE K MPABUTENIbCTBY Aj1aHU. OH SABJISETCS HECYACTHBIM
CBUJIETEJIEM MIOMPAYEHUS IOPUINIYECKOr0 0Opa30BaHUsI U BEPUT
B YCTPOWCTBO CaHUTAPHBIX (PUIBTPOB U KOHKYPEHTHBI PHIBOK
CBEXero mokojieHus... B obmem, nouru mo A.I1.Yexosy: “I'o-
POIl KOCHEJN B HEBEKECTBE U B MPEIPACCY/IKAX; CTAPUKHU TOJIBKO
XOOWJIM B OaH10, YAHOBHUKHM UI'PATU B KapThl U TPECKAIN BOM-
Ky, JJaMbl CIUIETHUYAITU, MOJIOACKD JKUJIa Oe3 UIeasioB, IeBUIIbI

2 Canreikos-llenpun M.E. Braronamepennsie peunt. — M.: [IpaBna, 1984. — C. 318.



JIeHb-IEHbCKOW MEUTAJIM O 3aMYKECTBE U €JId IPEYHEBYIO KPYITY,
MYXKbsI OUJIM CBOUX XKE€H U TI0 YJIUI[aM OpOJIVT CBUHBU 3.

Cromn, ckaxeT yuTaresib: 4To 3TO 3a prolegomena (“BBeeHUE”
— rped.)? I'ne kpacHbiid Kapasjarii, neHsypa? JosonbHo! Kena-
€M CIIBIIIATh O PUMCKOM IPaBE U €r0 OTPAKEHUM B CETOTHSIII-
Heu ku3HU! YTo X, nmoxanyucra, HO. MOXKHO JIM HaM, IOPACTaM,
BEpUTH?

Kaxaplii Begaert, 4to cucteMa 3HaHui 00 00I1IeCTBe U YesioBe-
Ke, TI0 TTPUBBIYKE UMEHYyeMasi HaAyKOM, pa3BUBAETCs C OONBIIM
Tpy/oM, 6e3 PEeBOIOIIMOHHBIX TTPOPBIBOB, CBOWCTBEHHBIX €CTe-
CTBEHHbIM Haykam. [IpyuuH TOMY HECKOJIbKO, U BBIWIEHUTb MX
MIOMOTaeT MPOCTasi HAOMIOIATEIbHOCTD, Uy:K/1ast Ype3BbIYaiHOMY
YMCTBEHHOMY HAIpPsIKEHHIO; TO:

a) BKJIIOYEHHOCTh HCCJIEIOBATENSA B HAOIIOJAEMBI OOBEKT
(ob1ecTBO), YTO, BOOOIIE TOBOPS, CTABUT ITOJ] BOIPOC OECIpH-
CTPacTHOCTb aHAJIN3A;

0) CHIIbHOE JTaBJIEHHE Ha YYeHble KPYTH (B TOM 4uciie B (hopme
JIOTMYCKa B UCCJIEIOBATENILCKUE YUPEKIECHUSI U pa3pelieHus Ha
OITyOJIMKOBAaHWE PE3y/IbTaTOB MCCIIEJIOBAHUI) CO CTOPOHBI T'OC-
TIO/ICTBYIOIIIEN SIUTHI, MPEMSTCTBYIOIEN YECTHOMY paccMOTpe-
HUIO OCHOB OOIIIECTBEHHOTO YCTPOWCTBA, 3aMHTEPECOBAHHOW B
o0I1elt Bepe B CIIPaBe/IJIMBOCTh YCTAHOBHUBIIMXCS TTOPSIIKOB;

B) OTCYTCTBHE TOCTOSTHHO Pa0OTAIONIEH IKCIIePUMEHTATBHON
6a3bl OOIIECTBEHHBIX HAYK, YTO CYIIECTBEHHO MOHMXKAET BIIe-

3 Yexos AL Hcropus onroro Toproeoro npegnpusatus // Coop. cod. B 12 1. — T.
7. —M.: Uzn-Bo “IlpaBna”, 1985. — C. 386.



yareHue aocropepHocTu. B utore, B Aurmu u CIHIA tepmuH
“science” onpeaessaeT JIAb c(hepy eCTECTBEHHBIX HayK, a B CIIe-
[IMaTM3MPOBAHHBIX U3JAHUSX He O3 OCHOBAHMS YTBEPK/IAeTCs,
4TO OOIIIECTBEHHbIE HAYKH MPEACTABIISIOT cO00I HAOOPbI OCTPO-
YMHBIX (hpa3eosoru3MoB U He Oojiee TOro M 4TO OHU TMPUTO[-
HBI TOJIBKO JJI5 KJIACCU(PUKATOPCKUX IOCTPOEHUIA U LIEHHOCTHBIX
CYKEHMI1; YTO OHM IJIETYTCS 32 COOBITUSIMU BMECTO TOTO, YTO-
OBl yTIpesk/1aTh UX, U, HAKOHEIl, SIBJISIOTCS MPOAaXHbIMU [1].
TakoBa nepBasi, 3HaUMTeNIbHAS YaCTh MpaBabl. Ho ecTh u BTO-
pas 4acTb, TaKXKE€ pEaIMCTUYHAsA U IPUBJIEKATENbHAA. BbicTpo
MEHSIIOINECs] YCIOBUsI OOMTaHUsI HAaCeJeHUsI KOpexkaT KOJUIeK-
TUBHbIE IIPABUJIA )KU3HU, (DOPMUPYIOT CPOUYHBII COLIMAIIbHBIM 3a-
Ka3 Ha HAllMOHAJIbHYIO UJEOJIOTHUIO (B TOM YHMCJIE U HA €€ I0pUI1-
YEeCKHI CErMEHT), JIOMAIOT OOJIOMOBIIMHY U anaTHio, IOHYK/Ia-
10T K CPaBHEHMSIM HAIIIETo ObITa C )KU3HBIO 3apYOEKHBIX COCEICH.
Mbiciu 00 OOIIECTBEHHOM YCTPOWCTBE, €ro BUepalllHeM [He,
HBIHEIIIHEM COCTOSIHMM U JOCTHKMMOCTH Mjieasa 3aBTpa; O B3a-
MMHBIX TIPaBax ¥ 00S3aHHOCTSIX TOCYAapCTBA ¥ JIMIHOCTH; O Me-
CTe TIPUHYXKICHUS B YIPaBJICHUHM M MpoYasi MOJ0OHAs WHTEN-
JIEKTyasIbHasl MUIIA CTAHOBUTCSI U3bICKAHHBIM OJTIOIOM [1J1s1 OOBI-
Barens. JlecaTku MWIJTMOHOB OTEUYECTBEHHBIX “COBKOB”, (hop-
MaJIbHO YHCITUBIINXCS CEMb JECATWICTUN OOTafaTeIsiMA TIpu-
POIHBIX 3aracoB, TPOMBIIUIEHHbIX TUTAHTOB U OOBEKTOB COILIM-
aJIbHON MH(PACTPYKTYPbI, ObUTH 0OJAIOIEHbI B HECKOJIBKO JIET
3HAKOBBIMU (pUrypamMu poccuickoro “OmsHeca”. OOnaromieHs!
“II0 MOHATUAM” U NEPELLIM B pa3ps] COUMAIBHBIX ayTcauje-



poB. Onurapxu xe cerogHsa — Ha OJMMIIE BJIACTU: OHA UCTOBO
TAITHOTU3UPYIOT HAJIOTOIUIATEIIBIIMKOB CY/KACHUAMU O HE3aBU-
CUMOCTH IIPECCHI, 3JIOBPEAHOCTH 3TAaTU3Ma U TOTaJIUTapu3Ma, a
napajjieJIbHO YBEJIMYUBAIOT YUCJIEHHOCTb KapaTeIbHbIX CITYkKO U
rpO3AT MPUHYKIEHUEM 3a0aCTOBIIMKAM, TTPUTIAIIAIOT MEHSUT U
YEJIHOKOB 3aHATh HUKHIOK, CJIEYIOIIYIO 34 HUMH KAaCTOBYIO CTY-
NIeHbKY — TIO3UIMIO CPEJJHEro KJiacca, pa3Bsi3aid BO UMs COO-
CTBEHHOT'0 OOOTaIlIeH! U JIeTaTN3aly MPEeKHUX JOObIY YeUueH-
CKYIO aBaHTIOpY, paccrpensii B 1993 rony onmo3sMumoHHO CHa-
PSKEHHBIM HAPOIOM IapJIaMEHT.

VYiuio BpeMsi MUTUHIOBOTO oclierieHus. [ist onblimMHCcTBa
rpaxjaaH Poccuu mpo6iemMsl 6€301acHOCTH, (PU3HOIOTUYECKOTO
BbIKMBAHM S,  IOTOM YK€ TyXOBHOT'O Pa3BUTHSI BBIABUHYJIUCH HA
nepBbl 11aH. Tenepb oHM OyIyT peniaTbesi KaXAbM MMOPO3Hb,
0€e3 rocyJapCTBEHHOIO y4yacTusl U MOAJEPKKHU. A Belb O ITO-
I'O HECKOJIbKO MOKOJIEHUI COBETCKMX POCCUSIH XWJIM B OTHOCH-
TEJIbHOI HUILIETE, HO C YBEPEHHOCTBIO B 3aBTPALIHUIL JIeHb (TTH-
1a, Kujbe, yuebda aereid...). [locae 3KOHOMHYECKOTO mepese-
7a 90-x TOI0B BO3MOXHOCTH COITMATIbHON Kapbephl ISl OOJTb-
IIMHCTBA POCCUMCKUX TPaXIAAH CYXEHbl J0 YPOBHS JIOTEpE-
HOTO WJIM TEJEHIOY-BhIUTPhIIIA. SICHO MO3TOMY, YTO 3amagHast
ujest TMOepasIbHOTO MHAMBHUAYATU3Ma OyleT C TPYJOM MpUKH-
BaThCs Ha Haiel nouse. [loTpeOHBI 0OBSICHEHN S, U JTyUllle BCe-
ro — HarsiiHele. OHU HYKHBI U CIIOCOOHBI TIOBJIUATH Ha pe-
3yJIbTATUBHOCTh TPyJa “HACTOSIIMX YYEHBIX (HE F'yMaHUTapHU-
€B), a TaKXKe IpelCcTaBuTeNer (PU3MIECKOro TPy[a, MOCKOIBKY



IUISl HAX SICHBIE YCJIOBUSI OUEPEIHOrO OOIIECTBEHHOTO IKCIepH-
MEHTa, TPO3PAYHOCTb COIMATBHBIX KOOP/IMHAT, YECTHOE 00CYXK-
JieHre Mpo0JieM rocy1apcTBEHHOTO YIPABJIeHUs] U HACHIIUSI CO-
CTaBAT NPUBBIYHBIN CTUMYJI cyliecTBoBaHUA. KOpuanyeckue uc-
CJIEIOBaHMS O MIPUHYKAECHUM, JaXe €CIM OHU HE NMPUPABHUBA-
I0TCS K HACTOSILEN HAyKe, MOJIE3HBI, TAK KAK OHU SIBJISIOTCS JO-
TIOJTHUTEJTBHBIM CPEJICTBOM MOPAJIbHOM TUTUEHBI OOITIECTBA, BE/Ib
“HpPaBCTBEHHOCTb CErOHsI HUIOYEeM Ha 0a3ape KUTENUCKOH cye-
ol (ML.E.CantbikoB-Illenpun).

Besikuii 06pa3oBaHHBINA YeOBEK 3HAeT O (peHOMeHe puM-
CKOW TIPaBOBOM KYJBTYpHI, HCMOJIB3YeT B CBOEM OOIIEHUN
TEPMUHBl [JABHO YIIEAIIEH SIOXH, OCBEAOMJIEH O CIOpPaau-
YECKOM 3arjisiIbIBAHUM HAPOAOB MHpa B IOPUAMYECKHE 3a-
KpOMa JIaTUHSIH M MOXET NOAJEp:KaTb Pa3roBop O peler-
UM — ee MpuurHax, popmax, MmoBTopeHusx... M ato 3mopo-
Bo! Cnacu0o 3apyOekHbIM M POCCUHCKUM (COBETCKUM) yde-
HBIM 32 3JACTUYHOE, TPHBJIIEKATENbHOE W JIOXOTYMBOE O0b-
SICHEHHe PUMCKHUX JiocTonpuMedarenbHocTeil. C OraroroBeHu-
€M IPUBOJUM MMEHA OTEUYECTBEHHBIX POMAHKUCTOB, MPOJIOKUB-
HIMX JOpPOry IMO3HAaHWS K alleHWHCKOMY Hacjeaulo JJis CO-
BpeMeHHUKOB: [[.AzapeBuu, C.H.AnekceeB, B.banamos, H.be-
norpyn, FO.M.BupiokoB, M.I1.booun, H.I1.Bororenos, I1.bo-
naHckud, bpync-O.Jlenens, I1.I.Bunorpagos, I1.H.I'anan3a,
I".I'am6apos, B.2.I'padaps, II.10.I'pumm, A.I'.I'ycakos, I'.JlepH-
oypr, II.Ounms, HO.B.Hoxnes, I'.®.Jopmupontos, JI.IopH,
K.dopo6en, M.II.[Iparomanos, [I.[lyoeHckuii, ®.JIpIIBIHCKYIA,



H.A.lioBepnya, A.b.Eropos, B.B.E¢umos, A10.3a6opoBckwit,
JL.H.3arypcknit, A.B.Mruarenko, O.C.Mo¢dde, A.H.Kazan-
ueB, H.B.Kanauo, M.H.Kanycrun, JI.A.Kacco, H./I.Konotun-
ckuii, A.B.Konrte, A.M.Kocapes, JI.JI.Koganos, B.A.Kpac-
HokyTckuil, A.C.Kpusuos, 10.A.Kynakosckuii, H.U.Kpbiios,
[".E.JlebeneBa, H.I.MaiiopoBa, W.JI.Mask, ILI1.Murpoda-
HOB, K.A.MuTtiokoB, @P.A.Muxainnosckui, C.A.Mypomies,
b.B.Huxonbscknii, C.I1.Hukonos, 1.b.Hosuuikuii, A.C.I1asnos,
E.B.Ilaccek, U.C.Ileperepckuii, N.A Ilokposckuii, 1.B.Ilop-
tyrajnos, @.IIpockypsakos, [.Paccuep, H.PoxnecrBenckui,
I'. A.Pozenkamni, B.A.CapenbeB, E.B.Canoryoosa, B.1.Cu-
Haiickuid, E.A.Ckpunuies, A.JI.Cmbiiuisie, [1.CokonoBckui,
N.N.Cpesnesckuii, A.H.CrosHos, I1.C.CyBopoB, B.A.Tapxos,
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A B mocneiHue rofibl CTapaHUsIMU CTOIMYHBIX Kosier B Poc-
CHM CJTYYHJIOCh BOOOITIE MHOTO 3HAYMMBIX Y TIPUSTHBIX IJISI UC-
TOPHMKOB TIpaBa BEIlEH: a) OTKPHIT U IUIOAOTBOPHO padoTaer
LenTp usydenus pumMmckoro npasa npu MI'Y u Muacruryre Bee-
obmeii ucropuu PAH; 6) sHTy3nactamu (B 4uciie KOTOPHIX B
NEPBYIO ouepepb cienyer Ha3BaTh B.A. Tomcunona, JI.JI.Koda-
HOBa, JI.B.MurnoBa, E.A.CyxanoBa, A.B.Illeronesa u n1p.) Hasia-
JKEH BBIYCK CIIENUAIM3UPOBAHHOIO KypHaia “J{peBHee mpaBo”



nof arunon LleHTpa; B) opraHM30BaHO U MPOBEIEHO HECKOJIBKO
MEKIYHAPOIHBIX KOH(PEPEHILIM POMAaHUCTOB, U MOCEMY Mepe-
XO[] OT Y/IOBJIETBOPEHUIA MEPBbIMU 3HAKOMCTBAMM K HATPsIKEH-
HOMY COTPYIHUYECTBY OKa3asics ObICTPbIM;

r) BblILIEYNOMSIHYTbIM Npod. B.A. ToMcruHOBBIM OcCy11IECTBIIE-
Ha Onecrtsmias uzaess — Ha opuandeckoM dakymsrere MI'Y ¢
1997 r. uznaercs KypHal IOpUaUecKoi oudnmmorpaduu “3ep-
1aJI0”, TJIe UCTOPUS ITPaBa (U POMaHUCTHUKA TOXKE) MPEICTaBIeHA
IIUPOKO — PereH3usIMUA, 0030paMu, TIepeBOIaMH I0PUIMUECKUX
NaMSATHHUKOB, ITyOIMKAIMEeN HAy9IHBIX IPEBHOCTEH.

JlaBHO 3ameueHo, UTO JoOble KPYITHbIE IepeMeHbl (PEeBOITIO-
LIUM, TOCYIaPCTBEHHbIE MEPEBOPOTHI, pedOpMbl, NEPECTPOUKHU
ets.) 000CTPSIOT MHTEPEC HE TOJIBKO K OOrOMCKATeIbCTBY M HPaB-
CTBEHHBIM TEP3aHUsIM, HO U K uctopuu. Mcropuueckue skckyp-
CHU TIOJIE3HBI 10 JII000# npodnieMaTrke. Tak mpegocTeperamTcs
OOBIYHO OT OHOCTOPOHHOCTEW W TOCHENIHOCTEeH B BBIBOAAX U
perenusix. Micropus — 370 testis temporum, vita memoriale, lux
veritatis (“cBuzieTesNb MPOILIOro”, “XKuUBasi MaMsTh”’, “CBET MPaB-
Ib1”). Ee OTKpOBeHM S yIpeskAaloT 3aBbIIIIEHHbIE PACUETHI U MO-
BTOPBI OIIMOOK, CTpeHokatT KpaiHocTu. Ceifuac Kak pa3 Takoe
Bpems. UM BiacTe Oojiee SHEPrUYHO BEPTUTCS Ha “IUAJICKTHYE-
ckou kapoBHe” (A.M.I'epuieH) MpOTUBOPEUYNH, BBI3BIBAEMBIX I1€-
peMeHaMu. B oObIuHbIE MepuoAbl pa3BUTHS, MPU padoTaroLIen
9KOHOMUKE, KOrjla OOHOBJIEHUE WET SBOJIOIMOHHBIM MyTeM, a
HEPBHO-TICUXWYECKOE 3/I0POBbE HAPOJA HE PACIIATAHO I'PaKJaH-
CKMMHU CTOJIKHOBEHUSIMU, IPUHYKAECHUE B PyKax rocyaapcTBa —



OOBIYHBIN, TaKe BSUIBIA OTBET BJIACTH HA TEKYIIHE U JIETKO MPO-
THO3MPYEMBIE IKCIIECChl. BOWMHBI, peBOIOLIMY, YPE3BbIYAUIIIMHA
U TIpoYasi JpsiHb, COIPOBOXKJIAMOIIAs TIepejie)l COOCTBEHHOCTH,
OOHaXal0T MepBOOBITHBIE MCUXU3MbI nec plus ultra, cpbiBaioT
TOHKHUU CJIOM KYJIbTYPHBIX HACJIOEHWI C HAIUX OOJIAropokeH-
HBIX HPABOB, U CTPaHy MOK PbIBAET BOJIHA HACUJIVIA, HETIOTPEOCTB,
BJIACTHOTO pa3Bpara‘. D10 0OCTOATEIBCTO OIHUM U3 MEPBHIX B
Harier crpane nogmetwi npod. C.I1.MokpuHckuid: “Uctopuue-
CKM HaOmoaercst (pakTt, 4YTo MEepUOAbl IIATAHUS TTOTUTUIECKUX,
HPABCTBEHHBIX WJIK SKOHOMUUYECKIX OCHOB OOIIECTBEHHOTO ObI-
Ta, Hen30€KHO COIPOBOK IaeMble YCHJICHUEM OOIIel WU CTICIH-
(prueckoil pecTynHOCTH, 001aAaM CBOMCTBOM BOBJIEKATh TO-
CYJApCTBEHHYIO BJIACTh B HETIOCPEJCTBEHHYIO OOPLOY C “IMXUM
YeJIOBEKOM ... 3JI0 pacTeT, CTapble CPEelCTBA JEUCTBYIOT Clado,
ropa MCKaTh HOBbIE, OoJiee COBepIlieHHbIe. BpemeHHo 3a0biTast
ujesl CleUUaIbHOTO MPEAyNpekJIeHUsl U3BJIEKAECTCS BHOBb U3
apXxuBa UCTOPUM U B 3aHOBO CLIMTOM KOCTIOME MPE/CTaBIISIETCS
00IIeCTBY KaK HOBEHIIIee OTKPhITHE HAyKH~ [2].

[ToueMy caMoOil MOJIE3HON MHTEJUIEKTYAJIbHOW KJIAAOBOM IS
COBpeMEHHON Poccum MBICIIMTCS UMEHHO PUMCKOE, a He, MOJIO-
WM, CKaHIMHABCKOe, TTpaBo>? Bce oTHOCHTEIBHO TIpoCTO. JIoM-

*Cm.: Kpacuymkun E.K. KpumuHaneHBIE ICHXONATH COBPEMEHHOCTH U 60ph0a ¢
numu // [pecrynubiit Mup Mockssl. — M.: MXO “JIFOKOH”, 1991. - C. 192.

3 Bo BpeMeHa U30UpaTebHbIX OaTaluil KaHJWJATHl YacTO BCIIOMUHAIOT O “IIBE[-
CKOM COLIMAIM3Me” ¥ 00€IAI0T CMOHTHPOBATH €0 Ha Halllel 3eMJle — Cpa3y MoCJIe Bbl-
60poB. Biaxp. Bce 3T0 HaMOMUHAET CTAPUHHYIO CaTUPY: Tbl CB OOPLIMB U OYPHLIMD
menepv Byov aackoss, Opysicens, —/o 6b100pos, — noka ox Hyxcers! (Uut. no: Mu-



Ka KOJJISKTMBMCTCKOM MOpa/id M OOIIMHHBIX HACTPOEHUH BO-
o0Ie B MONb3y WHAMBHUAYATW3Ma, JMYHOTO STOM3Ma W TIpar-
MaTUYHOCTH; KOCMOIIOJIUTUYECKHUE JIO3YHI'H [JIABEHCTBA MpaB U
cBOOOJI YesoBeKa U rpaxJaHrHa repej OOlEeCTBEHHBIMU U TO-
CYIApCTBEHHBIMHM TOTPEOHOCTSIMU 3aKOHOMEPHO BO3BPAIIAIOT
HAc K UCTOKaM, K TOW rOCyAapCTBEHHO-IIPABOBOW MOJAENH, I
CBOOOIHBI 0OOPOT TOBAPOB M YCIYT COCTaBJST KBHUHTICCEH-
M0 KU3HU. PUMIIsIHE cO3[a/M KJIACCHMUYECKYI0 CHCTeMy Ipa-
Ba, CTABIIyI0 YHUBEPCAIBbHON IJIsI aHTUYHOTO padoBiajesbye-
CKOro O0IIECTBA, “C ero HeMpPeB30UAEHHO! TI0 TOYHOCTH pa3pa-
OOTKOH BCEX CYIIECTBEHHBIX MPABOOTHOILIEHUI MPOCTHIX TOBA-
poBIIaIeNbleB (MOKyNaTesb U MPoJaBell, KpeauTop U AOIKHUK,
JIOTOBOP, 0053aTeNIbCTBO U T. 11.)” [3].

B Hacrosimein paGoTte mpencTaBieH HCTOPUYECKH 0030p
PUMCKOTO MpaBa B CPAaBHEHUM C HBIHEIIIHUM YTOJIOBHBIM Ipa-
BoM Poccuu. Hanmmiio kak Obl MCTOPUYECKUI KOMIApaTUBU3M.
OH He BceMu MPHUBETCTBYETCS: OBITYET MHEHHE O Hellenecoo0-
Pa3HOCTH MPSMBIX Mapajiesed Mexly MHCTUTYTaMU PUMCKOTO
npaBa 1 MoJ0OHBIMU COBPEMEHHBIMU UHCTUTYTaMU HAIIIOHAJIb-
HBIX TIPABOBBIX CUCTEM; SIKOOBI aHAIU3 1EJIECOOOPA3HO MPOBO-
JUTh JIUIIb B mporniegeBTuyeckoM acnekre [4]. I[lo3Bonum ce-
6e moiTu cBoeil Joporoil. Tem Oonee YTO MBI HE TIEPBBIE W
MBbl HE OIMHOKU. Tak, MMOHEPCKOW KHUIOW B 0OJACTH CpaBHU-
TEJIbHOTO TMpaBa MOKHO MPU3HATh ellle KOMIWIALMI0 V Beka
“Lex Dei seu incerti scriptoris mosaicorum et romanorum legum

xenmbcoH M.U. Xopastuue u Metkue ciioBa. — M.: “TEPPA”-“TERRA”, 1994, — C. 274).



collatio” (im “Collatio legum mosaicarum et romanorum”) — B
HEW PUMCKOE ITPABO CPABHUBAETCS C EBPENUCKUM ITPABOM, COLIEP-
karmmcs B [Iarukamxkun. CoBpeMeHHbIN aMepUKaHCKUI MPO-
(peccop 1 3HATOK POCCHICKOrO MPABOBENEHUS YAAYHO MpPHUMe-
HUJI B CBOEW MOHOTpauu CpaBHUTEILHO-UCTOPUIYECKUIN METO]I,
JIBA TIPUHIUIA U3JIOKEHUSI MaTepuasa OJHOBPEMEHHO — XPO-
HOJIOTMYECKUH 1 MPoOaeMHbIN.° [TpuaupunBo COMOCTaBIII JICHi-
CTByIOLIEE [IUBWJIMCTUYECKOE MPABO C PUMCKMMM HaXoAKamMH U
oTKpoBeHUsIMHA A.A.I"poch: OH HallleJl MHOTO U3bsSHOB — clladoe
3aKpervieHne aequitas B 3aKOHO/ATEIbCTBE U CTpax Mepes Io-
3UTUBHBIM (JIaXke SIBHO HECOBEPIIIEHHBIM, IPOTUBOPEYAIIIUM Ha-
yaJjlaM CIPaBeIJIMBOCTU U KOHCTUTYLIMOHHBIM HOPMaM) IIPaBOM
CO CTOPOHBI CYAEUCKOIr0 KOpIyca; “OCKOJIOYHOE” 3aKPEIIeHUE B
'K P® BaxHeiiiero MHCTUTYTa poSsSessio, HeyJayHOe pelleHre
npobOsemMbl 1aBHOCTH.” MeToIoM UCTOPUYECKON KOMIapaTUBU-

6 Cm. peuensuio H.}O.EpmbuieBoit B xypnane “I'ocynapctBo u npaBo”. — 1999. —
No 11. — C. 124-125 nva W. E.Butler. Russian Law. New York: Oxford Univercity
Press, 1999. — 692 p.

T “Uneanshpv (1 COOTBETCTBYIOLIMM PUMCKOMY YaCTHOIIPABOBOMY BAPUAHTY) Obl-
JI0 OBl COBMa/IEHNE B UCUMCIEHUN CPOKOB OOEHX TABHOCTEW: MCKOBOW W MpHOOpeTa-
TenpHOM ... Y manee: “Mpbl nolydaeM JIBOMX “CTpakaylnIMX” CyObEKTOB: HEBJA/ICIO-
IIero COOCTBEHHUKA, HA/ICIEHHOTO “TOJIbIM” IIPABOM, JIAIIIEHHBIM HCKOBOH 3aIIIUTHI, 1
(bakTHYeCcKOro BiIaIeNIbIIa, KOTOPBIi B OyayIeM (BO3MOXHO) IPEeBPaTHTCS B CYObeKTa
BelHOro npasa. KakoBa IIeHHOCTh TaKOro pe3ysibTaTa MpaBOBOro peryarpoBaHus?!”
—I'pock A. A. 3amura rpaxJaHCKUX [IPaB: CPABHUTEIbHBIA aHAJIN3 UHCTUTYTOB PUM-
CKOT'O YaCTHOI'O IpaBa U JEHCTBYIOLIETO TPaXAaHCKOIO U IPakJaHCKOrO IPOLECCY-
anpHoro npasa // Ilpasosenenue. — 1999. —Ne 4. — C. 97-115.



CTUKH TIOJIB3YIOTCSA U JIPyTUe UccieoBaTenu. 8

Ecnu HalmoHa bHO-TIPaBOBasl CaMOJOCTATOYHOCTbh KasKAON
CTpaHbl CErOjIHsl UCMBITHIBAET MOIIHOE WHTETPAIIMOHHOE J1aB-
JIEHUe, eCJIM Ha MOBECTKe JHS CTOUT MpuHATHE EBpOMoi KOH-
TUHEHTaJIbHOW KOHCTUTYIIMM, TO CpaBHUTENILHOE MTPABOBE/ICHIE
BBITJISIIUT HE3aMEHUMbIM METOAOIOTUYECKUM (DYH/IAMEHTOM Ta-
KOro Mepexojia, a pUANYECKOe HacieAre TaBHO TOYUBIIe-
ro Pumckoro rocynapctsa ClyX)XHWT CaMbIM HEUTpPaIbHBIM CpPEJl-
CTBOM TPUMHUPEHUs UJIeV CYBEPEHUTETA C TPUHIUIIOM TpUMa-
Ta MEKAYHAPOIHOro mpaBa. Mbl He HaJieeMcsl UCIIOIb30BAHUEM
METO/Ia UICTOPUYECKON KOMMAPATUBUCTUKU MOTYy4UTh 17151 Poc-
cum “usus modernus pandectarum”; JOCTAaTOYHO JIMIIb Pa3/IBU-
HYTb NIPUBBIYHBIA TOPU3OHT HAYYHOTO BUJIEHHS, OCBOOOIUTHCS
OT CTapbIX ¥ HOBBIX MOJIMTUYECKUX UILTIO3UIL, TIOHSTh, YTO MOUCK
CIPaBeIMBOCTU B TIPaBe HACKOJIBKO OJIArOpoJeH, HACTOJIBKO U
BEUEH.

B uucro cyry6o opuandecKux CpeacTB MpeoaoieH!sT HAIUO-
HATBHBIX Pa3IMUNN U COMKEHUS TTPABOBBIX CHCTEM MUPA BKITIO-
YaeTcsi OOBIYHO W OOIIMIA CJIOBAph TEPMUHOB M TIOHATHUI, UMe-
HyembIil T1occapreM. ® TIATeIi, cCripaBOYHBIN pa3zes HACTOSIIEN

8 Cm.: Amnpgponoa M.B. K ucropuu Kopmueil B coenunenuu ¢ Mepuiiom Ilpasen-
HbIM B XV Beke ([Torogunckas pepakius). — Buzantunopyccuka, 1994, Ne 1. C. 98—
113; IMumus A. I'. OTBETCTBEHHOCTh 32 COBMECTHYIO TPECTYIHYIO AESTENBHOCTD 110
PUMCKOMY U 3alaJJHOEBPOIeCKOMY paHHedeonaIbHoMYy 1paBy. — [IpaBoBeneHue. —
1990. — Ne 6.

? Cm: Tuxomupos 10.A. IIpaBo: HalMOHAJIBHOE, MEXAYHAPOOHOE, CPABHUTEIIb-
Hoe. — ['ocynapcrBo 1 mpaBo. — 1999. — Ne 8. — C. 8.



KHWUTY B 9TOM IJIAHE BBIMOJHSET CBOIO (DYHKIIMOHAJIBHYIO POJib,
XOTSI ¥ HE HeCeT 0cOO00ro JeMEeHTa HOBU3HBI (€C/I HE CUMTATh
MIPUHIIMIIA OTPACEBOM MOJOOPKYU TEPMUHOB M YACTUYHBIX TOSIC-
HEHMIA, TOMUMO POCTOrO NEPEBOJA).

Ocoboro npeacraBieHns: BO BBeJIeHUH 3aciyxkuBaet [V pas-
JeJ1 KHATH — B HEM COOpaHbI TOJILKO YyXkHe CJIoBa, HO Kakue!?
Bceneck opaTtopckux yBJI€UEHMH CHPABEIIMBO YBS3BIBAETCS C
pedopMaMu ¥ COITPOBOXKJAIOIIUM HUX TTOHAYAITy OOIIECTBEHHBIM
BO30YykJIeHreM. Brieuatisiore roBopui 00 3TOM BUPTYO3 Kpac-
Hopeuns A.B.JlyHayapcKuil Ha OTKPBITMM NIEpBOro B mupe MH-
cTuTyTa XHUBOro cinoBa B 1919 roxy: “Kak Tonpko Kakas-HUOYIb
CTpaHa BCTYMAET HA MyTh... IEMOKPATUYECKOTO pa3BUTHs, TaK
BCE HAUMHAIOT MIOHUMATh, KaKOe Xopoilee, XJIeOHOe peMeciio —
pemeciio BiaseHus ciaoBoM. Cenlvac ke BOBHUKAIOT HIKOJIBI CO-
(puctuku, U cenyac xe yuurTessi KpaCHOpeuus POJAIoT 3 3BOH-
KO€ 30JI0TO UCKYCCTBO OYapOBBIBaTh ciaymiaress...” [S]. JlareiHb
31ech — B 0co0oi 1ieHe. Eio He mpocTo KO3BIPSIOT: CTapUHHbIS
CJIOBA, YMEJIO BIUIETEHHBIE B IOBECTBOBaHUE (OCOOEHHO B U3YCT-
HYIO0 peuYb) NPUAAT €My CUJIbHYIO MPUTAraTeIbHOCTb, PACIIIU-
PSIIOT 10JIe UHAWBUIYaJIbHOTO BOCIIPUSITUS CKa3aHHOTO, MPHO0-
MIAIOT JIeKJ1aMaropa (IcaTesisi) U ero rnoynraresieil K Oomnbliemy
MUpy 3HaHWIA. JIaTHIHBIO MOJJIMHHBIE MacTepa IMyOJINYHBIX BbI-
CTYIUJICHU UHKPYCTUPYIOT CBOIO peub. B TeueHrne MHOTMX BEKOB
OHA TPEJICTaBIsIeT cOO0I CBOEOOPa3HYIO 1IEXOBYIO OJISIXY I0pH-
CTOB U MEJJUKOB.

Mpl, Kak M BCEraa, )KMBeM Ha KOHTpacrax. CTylneHYecTBO



Exarepun6ypra (CBepasioBcka), K Ipumepy, yke MoJIBeKa UMeeT
CUACT/IMBYIO BO3MOXHOCTb YUUThCS y MaTpUapxa POCCUUCKOTO
YIOJIOBHOT'O MpaBa — 3aCyKEHHOTO JesTels Hayku PO npodec-
copa M.1.Koanesa. [la 3HaioT Jiu oHu, yTo Mutpodan MBaHo-
BUY B COCTOSIHUM YMTATh JIEKIIUH HA JIATBIHU B TEYEHUE HECKOJIb-
KHX 9acoB? BO3MOXHO, ¥ HET — KOHTUHTEHT OOyJaloIIuXcsl He
MOVMET peyb Ha JABHO YMEPILEM sI3bIKE (M MOTOMY €€, BEPOST-
HO, HE CJIBILINT), BE/b JIATHIHb IIPETIOJAETCS Y HAC HA YPOBHE 3a-
NoMUHaHKSA TpadapeTHbIX aPOPU3MOB. A UTO HA IPYroM TOJII0-
ce? Ha npyrom, HeBy30BCKOM, IOJIIOCE — I1OIICA, MATBKH, ICTPaJl-
Has (pa”epa, yoorast peub CHJIMKOHOBBIX KYKOJI 9KpaHa, OaxBaJisi-
1iascs NolUIoCTb, TpaHUYallasi ¢ HelueH3ypirHou. Hekotopoe
BpeMsi Ha3a/l aBTOP CIyYailHO 0OpaTuiI BHUMAaHKE HA OUEBUIHOE
HECOOTBETCTBUE TEJIEBU3MOHHBIX CJIOB O3BYUMBAEMBIM CUTYAIIU-
am. [Tpuciymasncs, orcesii COMHEHUsT HACUET BOJIBHOCTEM Tepe-
BOJIa TOJUTUBYJICKUX (PUIJIBMOB, a 3aT€M IIPULIES K €JUHCTBEHHO-
My BBIBOJy: IIEPEBOJ BEpeH, “HOBOMY Pumy” 3a Bce Hano 1uia-
™Th. [eonommTrueckas nodena aMepruKaHCKOW BOEHHO-TIONH-
TUYECKOU MallTMHbI MOPOXIa TpruyMpaIbHOE IIeCTBUE 1O KOH-
TUHEHTaM aHIJIMICKOTO S13bIKa, OOpaTHbIE BOSIKU B METPOMOJIHUIO
U3 CTPaH-CATEeJUTUTOB PA3INIHON aBAHTIOPUCTHUECKON MTyOIMKH.
B pesynbrare u 6€3 TOro MpoCTOBaTHIi aMePUKAHCKUI BapUaHT
YOIOPHOT'O AHIJTIMMCKOIO SI3bIKa 3aCOPEH U BBIXOJIAIIMBAETCS, B
TOM uKciie Onarogapsi BOJHaM MOJIMTIMUTPAHTOB U KOMMUBOSI-
xepoB. [IpoBepbre camu: repoit (repouHsi) puabMa OO Cy-
TIOM TH/)KAK, COBEPILIUJI TOJIOBOKPYKUTEJILHOE MAJIEHUE C CaMO-



JleTa B JIKYHIJIM, U3HACWIIOBAaH (M30MT, OOBOPOBaH U T. 11.), 3a-
BepIINI 3(PPEKTHOE CpakeHHE C MPOTUBHUKOM (TOJIOBOPE30M,
MOHCTPOM, YKaCTUKOM, )KMBOTHBIM U TIP.), HEYITAYHO CTOJIKHYJI-
Csl C HAYAJIbHUKOM WJIM JIIOOMMOM, OTpaBWICSA U T. A. U T. M., —
HO Ha Bce ciieyeT kazeHHbi naccaxk: It's O'key? Hey:xenu 200-
MWIIMOHHBIA HAPOJ| YK€ He B COCTOSIHUM MOA00PaTh U3 CBOMX
TEPMUHOJIOTMYECKUX 3aMTaCHUKOB TMOIXO/SIIME COOBITHIO CJIOBA,
BBIpa’Kalolye OeCoKOWCTBO U yyacTHe, COCTpalaHie U BHUMA-
HUE, BOCTOPT M YKac, UPOHUIO U CKOpOb? Bpsi i ¢ TAKMM CKyjI-
HBbIM CJIOBApPHBIM 3aIlaCOM MOKHO BCEpbE3 HANEATHCS Ha IJIU-
TEJIbHOE KYJIbTYPHOE JIUJIEPCTBO B MUpe. Bbuie3imii Ha poccuid-
CKYIO aBaHCIIEHY JIABOYHUK C HAITy3HMKOM HaBS3BIBAET OIlAPa-
IIEHHON MHTEJTMTEHIIUH TIOIOOHYIO K€ CTETUYECKYI0 MPOCTO-
Ty.

JluxoneTbe Bcerga CKasblBa€TCsl U HA SI3bIKE — €ro JIEKCH-
K€, pUTMax, MpeanoyTeHusx. HeymepeHHOCTh CTaHOBUTCS HOP-
Moi. CBuzeTenb peBOMOIMOHHOro OyiictBa 1917 roma u rpax-
JaHcKkou BovHBI M.A.ByHMH MacTepCcKu OIuMcall 3TU MPOLIECCHI
B “OkasgHHbIX IHAX”: “Kak OHM OIMHAKOBBI, BCE ITH PEBOJIIO-
mun!.. Co3aana nienasi 6e3/jHa HOBBIX aIMUHUCTPATUBHBIX yupe-
JKJIEHUH, XJIBIHYJ LIEJIbIi OTON JEKPETOB, LIUPKYJISPOB, YUCIIO
KOMHKCCApPOB M BOOOIIE BCAYECKUX BJIACTEH CTAJI0 HECMETHO. ..
00pa3oBaJICsI COBCEM HOBBIM, OCOOBIN SI3bIK, CILIOINIb COCTOSIIIAIA
13 BBICOKOMIAPHEUIINX BOCKJIMIAHUH BIIEPEMEILIKY C CAMOU ILII0-
HIaHOM OpaHbio. .. Bece 310 moBTOpsieTcst motomy, pex/ie Bce-
IO, YTO OJJHA U3 CAMBIX OTJIMUYUTEILHBIX YePT PEBOIONMIA — Oe-



IIeHAs XaXJla UrPHl, JTUIENENCTBa, TO03bl, OaaraHa. B yenose-
Ke Tpockinaercs o0e3bsHa”[6]. OmMHO U3 TpOBEPEHHBIX MPOTH-
BOSIAMM — YEKaHHasl, JJAKOHUYHAs!, MHOTOCJIOWHAA JaThiHb. [1o-
Opesryem el — ocTaBUM Oe3 3allUThl CBOMl COOCTBEHHBIN SI3bIK.
W torna eKCMKOH pycckor (peMH[Ibl CBEAETCS K TPUMUTUBHO-
My OajarypcTBy TeJenomnyraes, AeeBbIM CEHTEHIIMSIM JYMCKHX
TOBOPYHOB, yOOroMy >KaproHy coBpeMeHHoM Drutouku Jlionoen-
ku: “IIpukunb, 1 NpuKaIbiBaloch” | 3HAKOMCTBO C 3aKOHO/AATEb-
HBIMU MCTOYHMKAMHU M HAyYHBIM TOJIKOBAaHUEM IIpaBa JaJieKon
SMOXU NPEIIONATaeT NapauIeIbHYI0 IPOIUTKY JIATBIHBIO. 31€Ch
MO0 YuTaTeNh BOJIeH-HEBOJIEH MPOYyBCTBYET MPEAIOYTUTEb-
HOCTh IPEBHEPUMCKHUX TEPMHUHOB NIEpe/l HOBOSI3aMU TIOCIIEAYI0-
IIUX BEKOB.

Hecmotpst Ha cOOMAa3HUTENBHOCTh UCTOPUYECKUX IKCKYPCHI
U TIEPETPAXUBAHUS XPOHOJIOTUYECKOU IBbUIM, OTHOCUTEJIBbHYIO
HOBU3HY BOIIPOCAa O MEXaHWU3ME U MyTSAX NepeMEeIleHUs] PUM-
CKOTO HaCJIe/Iisl Ha TEPPUTOPUU BOCTOUHBIX CJIaBsIH, LIEHTPAJIb-
HBIM M BOXKHEHINMM pa3zieioM padOThl aBTOPY BUAMTCS TPETHI
paszzen. 30ech COMOCTaBIIAETCA MPAANNIEHUHCKAS PEMYAPOCTh
C YrOJIOBHBIM 3aKOHOJATEJIbCTBOM U JJOKTPUHOM COBPEMEHHOM
Poccun. Mpl Hanum 37ech IO XOA4Yy MCCIIEJOBaHHUS Marepualia
ropaso 6omnee Toro, uTo uckamm. [Ipurnamaem B COOOIIHUKY 1
YUTaTEsIs1; OH TAPAHTUPOBAHHO ITPUKOCHETCS K TaKUM KHUBOTpE-
NEIyLIUM BOIIPOcaM, Kak, K IpUMEpY, CIEAYIOLIHE:

— €CTh JIU MEXaHU3M CITIaKUBaHUS TPArnyeckoro KOHMIMKTa
MEXK]y YEJIOBEKOM U 3aKOHOM;



— 9TO BajKHee — OOIIECTBEHHBIN UJIW JIMYHBIA UHTEPEC;

— KaKOBbI BO3MOJKHBIE MTPUEMbI YTOJIOBHO-IIPABOBOW OXPaHbI
Ka3eHHBIX JIEHET;

— KaKOBBI KOPHH YTOJIOBHOT'O 3aKOHO/IATENCTBA U €CTh JIU OY-
JYIIHOCTD y OOBIYaeB;

— B YeM 3aKJII0UaeTCsl HeJIETKUN BBIOOP MEXy HAJIeKI0M Ha
CIpaBeJIMBOrO, HO CBOEBOJIBHOTO BJIACTUTENSI U TIOCTOSIHHBIM,
HO O€31ylITHbIM 3aKOHOM;

— €CTb JIU ONPEJEJICHHOCTh B TAKOM BOITPOCE, KAK OCHOBAHUSI
KPUMUHAIA3AIIUY YEeJIOBEUECKUX MOCTYIKOB;

— Kak TOHMMAaTh AMAJIEKTUKY COCYIIECTBOBAHMS 3aKOHOJA-
TEJIbHbIX MPABUJ U UCKJIIOYEHU! U3 HUX;

— YTO JIy4llle — MafsIee MO0 KeCTKOe TOTKOBAHUE YTOJIOB-
HOT'O 3aKOHA U TIp., U Tp.

['maBHOE — yuTaTEN IO HE HA/IO HAJeAThCS Ha TIOTydeHune Oec-
CMOPHBIX UCTUH, HE CTOUT OE30rOBOPOYHO MPUHUMATDH HA BEPY,
KaK U XyJUTb I0YEM 3psi PUMCKOE IPaBo, a BKYIE C HUMU yIo-
JIOBHBIM 3aKOH Poccuu 1 3a0/1HO aBTOpa 3TOr0 OUYepKa.

[Mocnennue BCTynuTeNbHbIE COOOPaKEHUS TTIOCBSITUM pelLier-
uuu. VIMeHHo ei, a He caMOMy ITPOYKTY 3aMMCTBOBaHMS, aJpe-
COBaHO MHOKECTBO MCCJIE[IOBAHWI, HAUIEHbI BOJHYIOIIUE SI1U-
TeTbl. Poccus yxe nmosiab30Baiachk €BPONENCKON “TyMaHUTAPHOU
MIOMOIIIBI0” — HO HE PUMCKO-IIPABOBOM, a NMPOAYKTAMH IIPaB-
nouckarenbctBa XVII-XVIII BekoB. Nneosnorn HpaBCTBEHHO-
ro MepeycTPOMCTBA BJIACTH CO3JaJIM TOT AYXOBHBIA (POH, KOTO-
poiii Exarepuna II nbiTanack MpUBHECTH B CBOIO ITPOCBETUTEb-



cKylo nonutuky. HpaBctBeHHO-punocodekuid uupt ¢ 3anai-
HBIMHU MBICITUTESISIMU TIPUBEJT HAIILy UMIIEpaTpUIly, KpOMe Bce-
To IPOYero, K MpsAMOMY IIJTaruary B 00JIaCTH YTOJIOBHOTO TIpaBa.
I'maBa X ee Ykaza 1767 roma, umenyemas “O06 oOpsijie KpUMH-
HAJILHOTO CcyJa”, MPaKTUYECKHU JOCIOBHO BOCITPOU3BOIUT MOJIO-
JKEHHS TPaKTaTa UTalbsHCKOro Mapkmsa Yesape bekkapusa “O
NpecTyIUvieHusIX 1 HakazaHusx” ', Ho 3auMcTBOBaHUE TOTOBBIX
pelenToB Mo OopbOe C MPECTYIMHOCThIO OTHIONb HE OecYecTUT
POCCHICKYIO TIPABUTEJIbHMUILY.

Celt Tpya OKa3aJl OrpOMHOE OYUCTUTENILHOE BIIMSIHUE HA BCIO
EBporty, 1 TaMmollIHee 3aKOHOIATENbCTBO TaK:Ke MPeoOpa3oOBbl-
Bajioch noj HacrapieHus: Y.bekkapus. [IpaBsammii poccuiickui
JBOP TIOCTYIWJ W TIPOBUAYECKH, ¥ OBICTPO, BOCIIOIb30BABIIMCH
“ryMaHUTApHOU TIOMOIIIBI0” BCETO Yepe3 TPH roja rocie omyo-
JIMKOBAHUS TPaKTaTa Ha poJuHe aBTopa, B Utanmuu.

C Ttex mop Mup yuien jJajeko Brepel. Bpsan oM aHTUKJe-
puKasbHble naccaku ['ompOaxa OO 3aByallMpPOBAaHHBIE HPAB-
CTBEHHbIE CEHTEeHLIMM BosbTepa MOKaXyTCcsi COBpPEMEHHUKaM
rpanano3HeiMi. OHM ucyepnany ceOsi B TPaKTHUECKOM CMBbIC-
Jie 13-3a MOJIMTUYECKOW aHTa)KMPOBAHHOCTH. A PUMCKOE IpaBo,
9TO ratio scripta, BHOBb MaHUT K cebe. 3/1ech, B IepBOOBITHON
MPOCTOTE, HY’)KHO UCKaTh COBPEMEHHYIO MPaBAy, — HO HE B YaCT-
HOCT$IX, a B IJJTaBHOM — B TOM, 4TO VlepuHr Ha3bIBaJ 1yXOM Ipa-

10 JlokazaTenbHyI0 1 0OCTOSITENIbHYIO padoTy Ha Cell cueT mpoBest OoJiee BeKa Haza[l
OIUH U3 poccuiickux yuyeHbx. — Cm.: C. 3apynHblid. Bekkapus o npecTyruieHusx u
HaKa3aHMsX M pyccKoe 3akoHomaTenbeTo. — CII6.: 1879.



B4, €r0 NMPUHUUIMAIBHBIMUA ycTaHOBKaMu. C TeM U ITpOBOIUM
YyuTaTe s Ha MIEPBYIO CTPAHULLY.

ABTOp BBIpakKaeT MPU3HATEILHOCTh JOLEHTY Kadeapbl HO-
BOW M HOBEMILIEN UCTOPUX POCTOBCKOro rocy1apcTBEHHOIO YHU-
Bepcutera Jlronpmuite [Tasmosre XOPUIIIKO u crapiemy npe-
nofaBaTemio Kageapsl OOIero M CPaBHUTENILHOTO SI3BIKO3HAHUS
Pocrosckoro rocynusepcurera Enene Bauecnasosne CEPIIIO-
KOBOI 3a 1eHHblE KpUTHYECKHE 3aMeYaHusl HCTOPUYECKOTO U
SI3BIKOBEJUECKOr0 Xapakrepa. bilaromaps M, UTOroBbIi Bapu-
AQHT KHUTM OYMCTWICA OT MEJIKMX NOIPElIHOCTEN, YTPaTHJI Ha-
JeT OOBIAEHHOCTH U (POPMATbHOM MPO3PAYHOCTH, HO TIPUOOpEN
OOJIBLIYIO BHIPA3UTEIBHOCTb U CTPOIHOCTb.



Paznean I
HcTopusi puMcKOro
npasa (KpaTKuil 04epK)

Kaxoe mopoicecmeo zomosum opesnm Pums?
Kyoa mexyms napooda wymHul 80aHbL.
K.H.bamrowkos

MBslIciib aBTOpA MPEANociaTh CPABHUTEIBHOMY aHAIN3y PUM-
CKOrO U COBPEMEHHOIO YToOJIOBHOTO IpaBa MCTOPUIO PA3BUTHSA
MEPBOTO JBIIIUAT HE OPUTUHAIBHOCTBIO, a PSIIOBOM MPAKTUYHO-
crbio. CIMITIKOM 3HAUMTEsIeH OKa3aJicsi COOCTBEHHBIN MyTh aH-
TUYHBIX IOPUCTOB U HPaBCTBEHHO-IIPaBOBOM 1ILJI€Hd OT HEro B
KyJIbTYpe BCero Mupa: OT MUKpOcKonuueckoil Roma civitas, 60-
pALIENCS 32 STHUYECKOE BBDKMBAHUE Yepe3 BOUHBI U OrPOM-
HblE KOJIOHWAJIbHBIE pUoOpeTeHus, ! — K MOTyIIecTBY, BJIa/Ibl-

1 3aoeBatesbHbIe HAGETM Ha COCEIHIE U JAJTbHIE TEPPUTOPUH 0OECTICUNBAIOT MPH-
TOK Ha ANIMEHMHbl OIPOMHBIX MaTepUAJIBHBIX LIEHHOCTEH 1 AeHeXHbIX KanuTtaioB. K
npuUMepy, KOHTpUOyIMH nociie neppoii [TyHndeckoii BoiHbl coctaBuin 3 200 TasmaH-
TOB, ocie Bropoii — yxe 10 000 TanaHToB, a B pe3ynbrare moodeas! Haa Aarroxom I11 B
189 rony crimcok mpuodpeTeHuit Boodie ruranTckuii: 1 200 CJIOHOBBUX KIIBIKOB, 234
30JI0THIX BeHKa, 137 Thic. pyHTOB cepedpa, 224 ThIC. cepeOpsTHBIX TPEUYECKIX MOHET,
140 ThIC. 307I0TBIX MAaKEJOHCKMX MOHET, OIPOMHOE KOJIMYECTBO M3EIU U3 30J10Ta U
cepebpa. — [lanabie npuoastcs no: YrueHko C.JI. Ipeuuit Pum. Cobwitus. Jlomu.
Wpen. — M.: Hayka, 1969. — C. 8. [IoHATHO, YTO JaHHBII (DMHAHCOBBIN Oarax CrioHCH-
POBaJI MEXIYHAPOAHYIO TOPTOBJIO, YCKOPSUT MUTPALMOHHBIE TTOTOKX Y TTOATAIKHBAT
MPaBOTBOPUYECKYIO BETBb BIACTH K Pa3pabOTKe HOBBIX ITPABMII OOMEHHBIX OIeparHi.



yecTBy M pacusety [peBHero Puma — a 0T MHOTOBEKOBOIO Be-
JINYKA K [MAJeHUI0 3araqHoi, Hanooiee JUHAMUYHON YaCTh UM-
Nepuy, U K MEJIEHHOMY yracaHuio BocrouHou. A 3aBepuiaer
9TOT MyTh (MIOKA) BOCTOPXKEHHAs peleNlrs aHTUYHOTO KJIaJa B
(peonanbhoil EBpone u cutyaTHBHbIE B3IJISIbl COBPEMEHHUKOB.
MHoroe cMemanoch Ha 3TOM UCTIONIMHCKOM aopore. CoceacTBo-
BaJIM M CMEHSLTU APYT Apyra ooblyau, peIMrMO3HbIE TOIMbI U 3a-
KOH, MHACaHbIe NMPaBUJIa XU3HU U TallHbl IOHTU(EKCOB, BHYTPU-
rOCy/IapCTBEHHbIE U MEKyHAPOIHBIE TIOPSIIKK 12, THOepaibHbIe
YCTQaHOBKM M BapBapcKasi KECTOKOCTb, YACTHBIE W IMyOTMIHBIE
Havaua. .. ['eHe3uc aTux pparMeHTOB I0pUANYECKOTO PETYIUPO-
BaHMs ObUT HEPOBHBIM, C PbIBKaMU M OoTKaTamu. Eciu ke nmom-
HUTh ¥ YYUTHIBATh TO MEYAJIbHOE OOCTOSITEILCTBO, YTO HOpMa-
TUBHBIE NAMSATHUKY U HAy4YHbIE TPAKTATHI IPEBHEN MOXU NOYTH
HE COXPAHUJIMCh ISl CETOAHSIIHErO aHaINu3a, TO UICTOPUYECKUI
9KCKYpPC MPSIMO-TaKU MPOCUTCS B CTPOKY. MIHaue coBpeMeHHHK
MHOTo€e He MOWMET, B POTUBHOM ciydae (0e3 BpeMEHHOTO cpe-
3a) METaHWsI PUMCKO-BU3AHTUIICKOM BJIACTH B OOJNACTH YTOJIOB-
HOTO TpaBa MOKKYTCS HEOObSCHUMBIMH, TOTJIA. — TIPH CTaTHY-
HOM MOCTUKEHUHU OTPBIBOUHBIX 3aKOHO/ATEIbHBIX MTPaBUJI MTPO-
IIUIOTO — HBIHELIHUI UCCIEA0BATEb TaK U OCTAHETCsl B IUIEHY
OCO3HAHHBIX ITPOTUBOPEYHN.

12 Ceronus MPHUHSTO CYMTATh U NUCaTh, uTO B JlpeBHeM PriMe BHyTpeHHUE 32a00TbI
CTpaHBI OKa3aJIMCh OTOIBUHYTHIMU Ha 3aIHUI IJIaH MO CPABHEHUIO C KOCMOIIOIUTHYE-
CKUMM IUtaHamMu. YTo 3TO He Tak, nucai u npeaynpexjain eme Mepusr B ceoem “Ilyxe
pumckoro npasa” (cM. naparpad 20). HaionansHyo IpUBEpEAIUBOCTb PUMIISH OH
Jaxe HasblBal “AUCLUIIIMHUPOBAHHBIM STOU3MOM”.



JJ1s CYMTBIBAHUS U TTOCTUKEHUSI PUMCKOTO TpaBa HyKHa UC-
TOpUYECKas IKcnepTr3a. biaronapHon naMsTH, Kak ¥ BCEMY Cy-
nmeMy, TpeOyeTcsi IBMXeHue (3Ta BeuHas HOCTh BceneHHoM
— o K.3.IlnonkoBckomy) 3a oTpaxkaeMbiM 0OBEKTOM. MHOTO-
KpaTHO ITpaB ObLT M3BECTHEUIIIHMIA OTeYECTBEHHBI POMAHHMCT, KO-
IIa YTBEPKJAJ, YTO “TOJBKO TOT IOPUCT CTOUT Ha BBICOTE CBOE-
IO NpU3BaHUs, Y KOTOPOTrO JOCTATOYHO PA3BUTO UCTOPUYECKOE
YyBCTBO U JJIs1 KOTOPOT'O MPaBO SIBJISIETCS HE MEPTBBIM COOpaHU-
€M CyXHX JIOTUUECKUX (pOopMysl, & OHOW U3 KUZHEHHBIX CUJI, KO-
TOpBIE ONPENENSIOT MPaBUIIa AEATETHPHOCTH YeJIOBEYECKOro 00-
miectBa” [7]. Ila 1 BooOIIe CKaxeM MCKpPEHHE: 3araxX UCTOPUHr
BOCXUTUTEJIEH !

HcrounukoBequeckas napTuTypa Mpearnosaraet B epByio ro-
JIOBY HOpPMATHBHBIE MAMSATHUKHU'?, a 3aTeM YK JIATepaTypHbIe
COUYMHEHHMSI, OBITONMCAHUS W TIPOYME OCTAHKU HEKOrJa MOTy-
IIECTBEHHOM KYJIbTYpbl, COXpPAHEHHBIE CBOEBOJIbHBIM U B3bICKA-
TeJIbHBIM 3THOCOM. COOCTBEHHO HOPMATHUBHBIE UCTOYHUKH MO-
TyT OBITH TOfIEJIEHBI HA JIBA KJlacca: opUIMaTbHbIe U HeO(hUIH-
asnbHble. K nepBoMy paspsily OTHOCSTCS 3aKOHOAATEIbHBIE aKThl
(B COBpeMEHHOM MOHUMAaHUM), Oojiee UM MEeHee KPaTKo M3JI0-
JKEHHBIE HA MOHETaX, CKYJIbIITYPHBIX MOHYMEHTaX, MEHbIX J10C-
Kax, manupycax u T. . [lopa coodmaer, yro B X VIII-XIX Bekax
ObUTM HaWJEHbl HECKOJIBKO METHBIX JOCOK, Ha KOTOPBIX COXpa-

13 Hcropuio nctouHMKOB MpaBa Ha pyoexke XIX—XX BEKOB MMEHOBAIN BHEIIHEN
HCTOpHUEH MPaBa B IPOTHBOJIOKHOCTh aHAIN3Y COOCTBEHHO TEKCTOB, IIPABOTBOPYECTBA
" mpaBonpuMeHeHns1. — CMm. 06 stom: BpyHc-JleHens. BHemHsIs HCTOPHS PHIMCKOTO
npasa. M.: Yaus. Tunorpacus, CrpactHoii 6ymsBap. — 1904. — C. 10.



HWIKCH CIIeTyIONIHe “3aKOHBI BpeMeH PuMckoi pecryOnuku”:

1. Lex Tharia agraria (643 r.) — possesiones agripublicae.

2. Lex repetundorem — 0 B3ATOYHUYECTBE.

3. Lex Rubria de gallia Cisalpina (705 r — ab urbe condita).
B stoM 3akoHe Lle3app ycTaHOBUII MpaBuiia CyJOIPOU3BOICTBA
B CeBepHou ['aumn.

4. Lex Julia mancipalis (709 r.).

5. Lex Tudela Vespasiana (700 r.)”.!4

C aBHUX MOP U IO Ceil IEHb POMAHUCTbI, ICTOPUKU U ITPOYMe
apXUBapUYChl MPOMAraHANPYIOT Kak (hpakT, YTO BIEPBbIE HA AIl-
MEHWHAX 3aKOHO/ATeNhCTBO ObLIO BBeneHo Hymoii [Tommunm-
em (2-i nereHgapHeii napb Puma). A BooOIe OyaeM MoMHUTb,
YTO “NOSIBJIEHUE 3aKOHA B UCTOPUM Ka)kJIOr0 HApoJa Mpe/icTaB-
JISieT BeCbMa BaXXHBIII MOMEHT MPOOYKAEHHS COIIMATBHON MBbIC-
JIY, BCTYIUJIGHUSI HA TYTh CO3HATEILHOTO U MJIAHOMEPHOT'O COIIM-
aJbHOTO cTpouTesbeTBa” [8]. BEposATHO, €IMHCTBEHHBIM UCTOY-
HUKOM PHMCKOIO YrOJIOBHOTO IpaBa /10 CEpeAvHbl V Beka A0
H. 9. ObUTM 00BIYaX (ITPOCTO MOS) VI OOBIYA MIPEKOB — (mores
majorum). YacTu U3 HUX CyKAeHO ObLIO MONACTh B MOJIe BHUMA-
HUS 3apOKJAIOIIENCs MyOIMYHOM BJIACTU U CTaTh OOBIYHBIM ITpa-
BOM'>, a MO3Xe U BOUTH B O(PUITUAIIBHBIE TTUCAHbIE UICTOYHUKH.

14 1Tur.: Pumckoe npaBo. Jlexiuu npod. JopHa. — CI16.: PonTanka, 92. — C. 26.

15 O6brunoe NpaBo... BO3HUKAJIO O3 3aKOHOZATENeH, a JIMIIb ITyTeM HOBTOPHOTO
JUTMTENBHOTO PUMEHeHHs cpequ Hapoaa. Ho 00s13aTesbHyI0 CHITy MMEJH Te MPHBbIY-
HbIE TIPABIJIA, KOTOPBIE B JyXe IPABOBOIO HOPSIIKA U C IPEABAPUTEIBHOM BU30i1 roCy-
JIAPCTBEHHBIX OPraHOB CITYXHJIH 3allOJTHEHUEM 3aKOHOIATENbHBIX TpoOenoB”. — U-Bo
ITyxan, Mupbsna [ToneHak-AkumoBckast. PumMckoe npaso (6a3oBbiii yueOHuk) / Ilep.



Camblil U3BECTHBI W M3y4YaeMblii HOPMATHUBHBIN MaMATHUK
pumitsiH — 3akonsl XII Tadbmun (Leges XII tabularum) — B mon-
JIMHHUKE JI0 HAC He JIoIe], MPeANoNIoKUTENbHO ObUT yTpayeH BO
BpeMs rajuibcKoro HamectBusi Ha Benukuii ['opop (torna Pum
nojiBeprest coxokeHuio). He 6e3 ocHOBaHMI cuMTaeTcs, 4To arl-
NIEHUHIIB! OBICTPO BOCCTAHOBWJIM CBOIO HAIIMOHAJIBHYIO TOPAOCTh
B WJIeJIbHOI TOYHOCTH; BCS YMTaloNIas MmyOJlMKa OMHUT CBU-
aerenbcTBO LluniepoHa, 4To Kax/Ipli I0HBI PUMIISTHUH U3YyYall U
3Has1 HauzycTb Leges XII tabularum.

[ToyunrtenbHa UCTOPUS MPUHSATHS STOrO NAMSTHUKA — HE B
Hel JI KPOIOTCSI UCTOKH TMOJJ0OHOH OecriogoOHOH JTI00BH Hapoaa
K CBOEMY HAlIMOHAJIBHOMY 3aKoHozaTebcTBy. Hayunas Tpagu-
I¥s1 TIPUTMCHIBAET OJJHOW M3 BpPEeMEHHBIX MooOes 1uiedca B Beu-
HOI 00pbOe ¢ maTpunusMu posb npuurHs! nosiBnenus Leges X1
tabularum.

Ha 3HameHn puMCKOro mnposerapuara cBepKajo TpeboBaHue
JOCTYIHOCTH 1paBa. ' TauHCTBEHHOCTh I0PUINYECKUX MTPABIII U
IpoLIEAyp, OTCYTCTBUE MUCAHBIX 3aKOHOB MO3BOJISUIM 3HATH J1071-
roe BpeMsl IPUTECHATb HU3bL. [ TTyXoe HeT0OBOJILCTBO U PONTaHKE
KOHCOJIMIMPOBAJIOCh B UTOT'E B INIABHOE TPEOOBAaHUE — CO3JaTh U
JOBECTH [0 CBEIEHUS KaXI0r0 IIPOCTHIE MIPAaBUJIA KU3HHU, 3aKOH.

¢ MakesioHckoro. — M.: 3epuaso, 2000. — C. 39-40.

16 11 om0 6110 peamzoBaHo. Kak nmucan Benvikuii Teogop Momm3eH, “riiaBHOe 3Ha-
YeHHE ITUX 3aKOHOB B TOM, YTO TeHeph KOHCYI 00s13aH ObUT CYIHUTh [0 HUM, & BCETrO
Oosee B TOM, YTO 3aKOHBI ObLIH OIMyOJIMKOBAHbI M, TAKMM 00pa3oM, ObLIM MOCTAaBJIEHbI
nof;, o0IecTBeHHBIN KOHTpoNb”. — Momm3aen T Uctopust Puma. — CII6.: Jlernznart,
1993. - C. 37.



Wuvnmatuea pumckoi 6eqHoThl Ooniee 10 et ymesno racuiach
naTpuiusMU, HO, HaKOHell, B 454 rogy 110 H. 3. TpU MOCJAHIIA
AnmeHuH ObUIM KOMaHIUPOBaHBI B ['peruio il 3HAKOMCTBA C
3akoHamu ConoHa. Bo3BpailieHre aernyrainum Ha poiuHy COCTO-
SIJIOCh Uepe3 TpU rofa, a uepe3 rof (450 roa 1o H. 3.) HAPOIHOE
coOpaHue MpUHsLIO riepBbie 10 TaOIuIl, MOATOTOBIEHHBIX CTICIH-
anbHOM Komuccueirt (Decemviri legibus scribundis). [Toragoowi-
sl elle OJUH TPAaruyecKuu roj (IMKTaTOpCKOe MOBEJEHUE OYe-
PEIHOU TPYNIIbI ISUMBHUPOB U UX CBEPKEHUE), YTOOBI 0a30BbIN
NaMATHHK TpaBa Jopoc 0 TI0KUHB Tabmmil. 7 B camom 3akoHe
YTOJIOBHOMY TpaBy ObLTU MOCBSIIEHHI TOIBKO 2 pa3zaena — 8- u
9-4 TaOIULIBL.

[NapasienbHO ¢ MMCaHBIM MTPABOM IMPOAOIKAET a3apTHO pa-
60TaTh BMeCTO (a Jariie — Brepeau) 3aKoHa aIMUHUCTPATUBHAS
foctuivst. OOMUM ¥ OOIUPHBIM UCTOYHUKOM YTOJIOBHOTO TTpa-
Ba SIBJIAIOTCS PELICHUs1/y3aKOHEHUS Pa3IMYHbIX MAaruCTpaToB —
coercitio. “B 130 r. opuct Canpuii IOnuan Ha ocHOBe 0000-
IIEHUs] WM CBEIEHUs] BOEIUHO MPETOPCKUX ITUKTOB COCTABUII
Tak HazbiBaeMblil “IloctosiHHbIA 31uKkT” (Edictum perpetuum).
OKoHYaTeNbHBI TEKCT ITOTO SAMKTa ObUT YTBEPXKIEH CEHATOM
Y CAaHKIIMOHMPOBAH MMIIEpaTOpoM AJpuaHoMm. Brocnencteuu
I0puUCThL, B ToM umcie [1aBen, Yibnuan u gpyrue, Harmucaaiu MHO-
’KECTBO KOMMEHTAPHUEB K STOMY J/IUKTY, KOTOPBIE TaKXKe CIIeAyeT
OTHECTH K UCTOYHUKaM MpaBa” [9].

[Mocne npunstusa 3akoHoB XII TaGmuil yrojioBHOE 3aKOHO-

17 Cm. 06 s10M: N.A TlokpoBckuid, nut. cou., — C. 85-88.



JaTeIbCTBO Pa3BUBAETCs OYPHO: IJIEOMCIIUTHI, TOCTAHOBJICHUS
ceHaTa (CEHATYCKOHCYJIBTHI), TIPETOpPCKHe SAUKTHL. (OCOOEHHO
ycepactBylot Llezapp ABryct u Cymia (Corneliae). I1pu ux xu-
BEMIIIEM YYaCTUM MOSBJSIOTCS CJELYyIOIUe aHTUKpPU-MUHATb-
Hble 3akoHbl: Lex Julia de ambitu; Lex Julia de republica; Lex
Julia de vi privata; Lex Cornelia de sicariis et delictis, de fassis;
Lex Cornelia de majestate; Lex Cornelia de injuris, de adulteris;
Lex Cornelia repetundarum u mp.

KynbMuHaimen npaBaoucKaTenbCTBa, NEPCOHOLIEHTPU3MA U
IPakIaHCKUX CBOOOJ] B COBPEMEHHOM 3BYYaHUH, HO B STOXY pa-
o6osnanenus cran Lex Valeriae de provocatione. ITo atomy 3a-
KOHY MCIOJIHUTEJIbHAS BJIACTh HE MMeJia ITPaBO Ha UCIIOJHEHUE
CMEPTHBIX TTPUTOBOPOB (poena capitalis) WK TeJIeCHBIX HaKa3a-
HUIA (verbera), eciii OCYkJIEeHHBIN OyIeT areuTMpoBaTh O CIipa-
BEJUIMBOCTH K Hapoay (provocatium ad populum). Ponb Hapona
UCTIOJHSIIM COOpaHUsl — KOMUIIHU.

C HacTyIUIeHHEM MMITEPaTOPCKOTO Meproaa abCOMIOTH3M Ha-
CTBIPHO peanm3yeT ceOst U B cpepe mpaBoTBopuecTBa. KoHcTH-
TYIIVH BJIACTEJIMHA OOBSIBIISIIOTCS JEUCTBYOIUM TIpaBoM (leges),
a TipexHee pecnyOIMKaHCKOe 3aKOHOAATEebCTBO — jus antiquum.
[MapannenbHo yracaer posib 0ObIuaeB: o KoHCTUTYuu KoHcran-
tiHa 319 roga 0ObIYan yXe He MOIIM MPOTUBOPEUUTH OOIIUM
MIPABOBBIM MPEANUCAHUSIM. AKThI UMIIEPATOPCKON BJIACTH, CITY-
’KMBILIME UCTOYHUKAMHM I1paBa, MEJIEHHO Pa3BUBAJINCh, COBEP-
IIEHCTBOBAJIMCh Y BBUIMBAJIUCH B ClieAylole pOpMBbI:

a) oratio principis — u3iaHue NoCcTaHOBJIeHU oT uMmenu Ce-



Hara's;

0) edicta — myOmuuHOE OOBSABJICHUE WM OTJIAIICHUE HOBBIX
HOPMATUBHBIX aKTOB CTPaHbl (Kak BUIUM, JAHHOE TIOJTHOMOYHE
IJIaBbI TOCY/IAPCTBA JIOXKUIIO JI0 HAIIUX JTHEl);

B) decreta — pellieHus1 UMIIepaTopa Mo KOHKPETHBIM IPakIaH-
CKUM U YTOJIOBHBIM JIeJiaM, MapauIe)IbHO U BMECTO CYIOB (TIO-
CIIEyIOIIUE CTOJIETHUS IOPUIMUYECKOrO Pa3BUTHSI CY3HJIM 3TO TIpa-
BO JIO YPOBHSI TOMIWJIOBAHUSI — MHAMBU/IYaJIbHOW IASIIEH KOp-
PEKIIMHU OT/IENIbHBIX MPABOIPUMEHUTEILHBIX PEIIeHUH, He CTa-
BAIIMX TOJI COMHEHHE UX 3aKOHHOCTb );

r) mandata — 4acTHbIE MHCTPYKIIMHM TEPPUTOPHUATIbHBIM YH-
HOBHHKaM, cojiepxariue oorue nparia. OOBYHO BbIIABAJIHICH
PYKOBOJIUTEJISIM ITPUCOSTUHSIEMBIX K UMIIEPUU MECTHOCTEH U CO-
JeprKajIu 3arpeT Ha MPUHSITHE B3ATOK OT YIIPABJISIEMOro HaceJIe-
uus.® [10].

18 Haspanue 9Toro oprana rocyIapcTBEHHON BIACTH NPOHCXOMMT OT JATHHCKOTO
CJI0BA Senex — CTapyK. DTUMOJIOTMYECKHI KOPEHb Ha3BaHUsI OOBIYHO MCTOJIKOBbIBA-
eTcsi CIIedyIOMUM 00pa3oM: IlepBOHaYaIbHO CeHAT COCTOST U3 IIPECTapebIX JIULI, He
HPUTOJHBIX K HOIIEHHUIO OPYXHs U, 3HAYHUT, HE MOTYIIMX YYaCTBOBATh B KOMUIIUSIX.
Crapyku ObLTM IPU3BaHBI OKa3bIBaTh MOMOLIb LIAPI0 B APYroil hopMe — COBETaMH,
ObITh consilium regis.

19 JHanHasi (hopMa MpaBOTBOPUYECTBA XapaKTepHA IS JIIOOBIX TOCYAAPCTB, ePexXu-
BAIOIIVX TIEPUOJ, Teorpauieckoro pocTa 1 NoauTrdeckoro oobeaunenus. “Hopma-
TUBHBII Matepuall mo 60opbOe ¢ MPECTYMHOCThIO B pa3pactaBierics MOCKOBUM, Ha-
npuMep, GopMHPOBAJICS METOAOM HacioeHus1. K 0ObIYHOMY ITpaBy, YaCTUIHO 3apHK-
cupoBaHHOMY B Pycckoii IlpaBae u Ipyrux UCTOUHMKAX U HCMOJIb3yeMOMY Ha BHOBb
MIPUCOEIMHSIEMBIX TEPPUTOPUSIX, BEJMKHAE MOCKOBCKHE KHS3bsI TPUCOBOKYILISUIN Ma-
JIble YTOJIOBHBIE HaKa3bl B OT/AEJIBHO HANIPaB/IsIeMbIX YCTaBHBIX rpamotax”. (Llut.: Yro-
JoBHOE paBo. Oomas yacth // YueOHuk nop pex. npod. B.H.ITerpamiesa. — M.: U3n-



) rescriptum wim epistola — cBoeoOpa3HOe TOJIKOBAaHUE Bep-
XOBHOTO JIMIIA, UMEIOIIee HOPMATUBHYIO CUITY; ITMCbMA, B KOTO-
PbIX COIEPKUTCS OTBET HA MIPOCKOY/BOIPOC MOJIAHHBIX — YacT-
HBIX JIUIT JIMOO YNHOBHUKOB.

PocT ToBapHO-I€HEKHBIX OTHOIIEHUI U MUTPAIIMOHHBIX MTPO-
LIECCOB HE TOJIBKO M3MEHWJI COLIMAIBHYIO CTPYKTYpy Pumcko-
0 rOCYAapcTBa, HO ¥ MHOXKWJI IIPOTUBOPEUM S MEXKIY TUHAMUY-
HOM KU3HBIO U OBICTPO CTAPEIOLIUM MTPaBOM. AJIMUHHUCTPATHUB-
Hasl I0CTUIUS YKe He cracaer. BiacTh MaHeBpUpyeT — B Kade-
CTBE BPEMEHHOI'0 BbIXOJIa Mpe/jiaraeT pyKOBOICTBOBATbCSI KOM-
MEHTapusiIMU 10pucToB?.

Ho Hacrosmmm anogeo3oM KoquuKaIMOHHbIX yeuui Pu-

Bo “Ilpmop”, 1999. -C. 23. KpenHyumii o0mmepyccKkuil IEHTp MOCTETIEHHO, KaKk U B
JpeBaem Pume, cTaBuT MecTHYI0 (beofasbHYIO 3HaTh B (PMHAHCOBYIO 3aBUCUMOCTD OT
MOCKOBCKOT'O CI03epeHa. DMoxa 3aByaJJMPOBAHHOTO B3SITOYHMYECTBA (CAMOCTOSITENTh-
HOT'O KOPMJICHHSI YMHOBHUYECTBA OT MECTHBIX IIpocuTesieil) orpannunBaercs: Cyneo-
HUK 1497 roga Meana III npocro 3amperui nocyisl (IUaTy 3a paspelleHue Ien), a
UBan IV B cBoem Llapckom cyneOnuke 1550 roma JOMONHUIT OTHOBCKHE 3arpeT H
CaHKIMSAMHU — mTpacoM ISl CTOJIOHAYATIbHUKA M TOPrOBOM Ka3HBIO JJIsl MOABSYEro.
B coBpeMeHHBIX yKa3aX POCCHHCKHX MPE3UICHTOB, ToroBopax IleHTpa U cyObeKTOB
denepanyy HET CrieIMATbHBIX MPEIOCTEPERESHUN IPOTUB JIMXOUMCTBA M Ka3HOKPal-
crBa. A Benp B OTeuecTBe "yKe BBICKA3bIBAIKCH, XOTSI M C OOJIBIIOK OCTOPOKHOCTHIO,
MHEHUs O Bpelie B3ITOYHUYeCTBa" .

0B HMIIEPATOPCKOM TEPHOJIe MHEHUST M3BECTHBIX MTPABOBENOB IPUPABHUBAIOTCS K
MICAHOMY TPaBy ¥ MOJTy4YaloT HAMMEHOBaHUe jus. Bricias HopMaTHBHasI chJia TIOJI-
HOCTBIO U OKOHYATeJIbHO 3aKperuisieTcs 3a MMIIEPaTOPCKUMU Y3aKOHEHUSIMH (KOTO-
pble Ha3bIBAIOTCS leges), a cama mpuHUMaeTcs 3a Koaudukaumio. ITocnenoBanu: yact-
HbIIA COOPHUK MO CUCTEMATH3AlMY 3aKOHOJATENbCTBA MpU JJMoKIeTHaHe, N3BECTHBIH
kak codex Gregorianus; codex Hermogenianus (Ha4yaso I'V Beka); codex Theodosianus
(438 roz1 B yroJIOBHO-ITPAaBOBOM CMBICIIe OYE€Hb OOraT.



Ma, MPUBEAIIMX K CO3[IaHUI0 BEChbMA COBEPIIEHHOTO CBOJA HOP-
MATHUBHBIX TPaBWI, CTaJl KOAEKC BU3AHTUKCKOTO HMMIIepaTopa
Lezapsa ®naus KOctrnuana (mpasui ¢ 527 no 565 rr. H. 3.)%,
HasbiBaembli ¢ XII Beka Corpus Juris Civilis. ['otoBuscs B te-
YeHHe HECKOJIbKUX JIET CMelUaJIbHON KOMHUCCUEN T0]] PYKOBO/I-
ctBom TpuOoHMaHa. Be3kanocTHoe BpeMsi COXpaHWJIO €ro He
MOJTHOCTBIO, 1IeJIbHAsi PYKOMHUCh OTCYTCTBYET, MIpUYeM O(UIIM-
anbHOrO M31aHus nocnenHen yactu Ceona (Hosetsl) HET BoBce
— UMEIOTCs TOJBKO YacTHble ciircku. Codex Justinianus cOCTOUT
u3 4 vacreu:

a) Institutiones (6asupytorcs Ha counHeHusx ['ast, meBIMx
B OCHOBHOM yueOHOe MpegHa3HaueHue U MOMYYUBIINX IOPUIM-
YECKYI0 CUJTY [IJ1s1 paBonpuMenuTesnen o Ykasy 533 roga. Cam
UMITEpaTop JIIOOWJ TEPBYI0 4acTh CBOAA M Ha3bBAI ee totius
legitimae scientae prima elementa);

6) Digesta seu Pandectae — npencrapinsiior codoi utatsl 39
M3BECTHEMILNX IOPUCTOB aHTUYHOCTU U3 noutu 2000 ucTouHU-
KOB TeX JieT (coctosaT u3 S0 kHur, pa3outsix Ha 9132 dparmen-
Ta. Briepeble onyonukoBansl B 533 rogy. B lurecrtax akkymy-
JIMPOBaHa MPaKTUYECKU BCA I0puanYecKas aureparypa Puma I-

2 MHTepecax HACTOAIIEH pabOoTHI PUBEAEM JOTIONHUTEIbHBIE CBEICHUS O JIETeH-
napHoM cobuparene 3akoHoB. Kak cooomraor JI.JI.Koganos u B.A.TomcrHoB, FOc-
tuHWaH pomwics “11 mas 482 r. B 1. TaBpese B Mimmpuu (coBpemennass CepOust).
B03MOKHO, M0 MPOUCXOXKICHHIO OH ObLT CJIaBIHUHOM. Ero asiis Obl1 pofoM u3 mpo-
CTBIX WJUIMPUICKUX KpecThsiH. Tem He MeHee FOcTUHMAH peKpacHO Biaes JaTbIHbIO,
noJyur1 OrecTsiee puanIeckoe oopazoBanue. Bbil BecbMa SHEprudeH, JOCTYIeH
IIPOCTOMY Hapoly, HEHaBUIUM apucTokpartueil”. — [lamarHuky pumMckoro npasa. Mn-
cruryimu FOctunmana. — M.: 3epuano, 1998. - C. 7.



III BexoB H. 3. OHU COCTABJIAIOT CaMyI0 BaXKHYIO, KATUTAIBHYIO
vacth IOcTuHnanoBa cooparka. COOCTBEHHO YrOJIOBHOMY Ipa-
BY MOCBsIIEHb! 8-51 U 9-51 kauru [urect. imnepaTop numeHoBas
MaHJEKTHl proprium et sauctissimut templum justitiae)??;

B) Codex — coOpaHre UMIepaTopcKux KOHCTUTYIUHN u3 12
KHUI, HAUMHas C UMIieparopa Ajpuana (yroJloBHOMY ITpaBy MO-
CBsllieHa ofiHa — 9-51 kHura. Berynun B cuny B 529 roay, a B 534
TO/Iy BbIIIE]T B OOHOBJICHHOW PEaKIINN);

r) Novellae — koncruryimn KoHcranTuHa, U3gaHHbie BO Bpe-
Msl ¥ 1ocjie paboThl Komuiccru TprOOHMaHa Haj TIEPBBIMU Tpe-
M3l YacTsIMU CBOAA (IO €CTECTBEHHBIM MTPUYMHAM B O(pUIIaIb-
HBII COOPHUK BKJIIOYEHBI He ObLIM, a JOIUIM 10 HAlIUX JHEH B
HEnoJHoM oObeMe (Bcero 168 HoOBes1) M OOJBbIIEH YacThio Ha
I'PEYECKOM SI3bIKE. BIOXHOBUTEIb 3aBEPIIEHUS CETO ETUIIETCKO-
o TpyAa nogurMHeHHbIX He yBuaen: “IIpu FOctunuane cocrasie-
HbI ObUTH TOJIBKO TPU MIEPBbIE YACTH; TIOCTIETHSISI CBE/IEHa B OJIHO
Lesnoe yxe nocie ero cmepra” [11].

VTpara GONMBIIMHCTBA 3aKOHOMATETBHBIX MAMSATHHKOB Oyi-
HOW PUMCKOM 3MOXH BO MHOT'OM BOCIIOJIHEHA HE(POPMaIbHBIMU
UCTOYHUKAMU — TPYIaMU JIMTEPATOPOB, UCTOPUKOB, IPaMMaTH-
KoB. TakoBbl komeauu Tuta Makuus [InaBra (coxpanmimcek 20
u3 21) u [1yonus Tepentmst Adpa, KOTopbie, HECMOTPsI Ha MPo-
JJIMHCKOE HAa4yaJlo, OCTABWJIM HaM CBUJIETEJILCTBA KU3HEHHOIO

22«3 koHcTuTyu FOctununana ot 16 nexadpst 533 roga “Omnem” Mbl y3HaeM, 4To
KOMHCCHSI ucnonib3oBasia okoso 2 000 kuur, coneprkammux B cede 30 pa3 mo 100 Tsic.
CTpOK, Te. 3 MiumoHa cTpok”. — Lut. mo: Jurects! IOctuanana. M36p. pparmenTs!
B niepeBoyie u ¢ npumedanusmu U.C.Ileperepckoro. — M.: Hayka, 1984. — C. 20.



ykJiaga umMeHHo Puma III-II BekoB 10 H. 3., B TOM YuCIIE OPUIU-
Jyeckux nopsinko. Komennorpadwl mo3Bosisiim cede M MpoHrYe-
cKue BbIMajpl; TepeHuui BKaaapiBaeT B ycta Cupa, OIHOro U3
repoeB Mbechl “Camouctsizarens”’, ciegymomue ciosa: “Ho Bep-
Has y HAC Ha 3TO €CTh MOCJIOBULA: “3JIy BBICIIEMY PaBHA 3aKOH-
HOCTb Bhiciass” [12]. XpaOpo mponarai A0pory CBETCKUM Hpa-
BaM | MpaBy B OOpbOE ¢ peIMruO3HbIMU JorMamu (fas) Bbliaio-
mmiicsa puMckuid ot u gpunocod Tur Jlykperwmii Kap (9555 rr.
JI0 H. 3.)?, a ero coppeMeHHUK [ ait Banepuii Katymn kiefimun B
CTHXAX 3a Ka3HOKpaJaCcTBO Mamyppy, apyra Llezaps.

Oco60 SpKUM TBOPIIOM, MPONAraHAMCTOM U MPUMEHHUTEIEM
pPUMCKOro TpaBa pecnyoOnukaHnckoro nepuona Osu1 Mapk Tyi-
il Hunepon (106-43 rr. go H. 3.). Opuct, oparop, nonu-
THK, TOCYJAapCTBEHHBIN JesITeNb OOMEHAIIMOHAIFHOTO MACIIITa-
6a (koHCyn) ¢ Tparmuecko cympOor, Cicero HamOolnee u3Be-
CTeH CBOMMHM MyOIMYHBIMU peyamMu. B HUX ecTb MHOroe — u
MPEJUIOKEHUs] K U3MEHEHUIO 3aKOHOB, U TOJKOBbII KOMMEHTa-
pUii, ¥ CBSI3b MpaBa C HPABCTBEHHOCTHIO, U OObIYHAS JKUTEHCKas
cTpacth. A ero peub B 3amuTy Tuta AHHUS MuioHa conep-
KUT PEeLIeNT, MONbITKA BBEJEHUS] KOTOPOTO B POCCUMCKOE yro-
JIOBHOE 3aKOHOJATEIhCTBO O HEOOXOAMMON 000pOHE UMesIa Me-
CTO cOBCceM HellaBHO: “ECTb TakoM 3aKOH, HE HaMU ITMCAHHBIN
Y HEe HAMHU POXCHHBIN... W 3aKOH 3TOT IJIACUT: €CJIM KU3Hb

2 B noame “O IIpUPOJIE Bellleld” OH yTBepxkaail: “Jlyullle I03TOM KUTb, IOBUHYACD,
B CITOKOICTBUH TOJIHOM, HEXeJM BJIACTH XKeJlaTh BEPXOBHOM M mapckoro caHa”. — I
I'yce. CrpaHcTBUs BeIMKON MeuThl. — M.: Mononas reapaus, 1982. — C. 73.



Hallla B OMACHOCTH OT KO3HEH, HACWJIMIA, OT Meuel pa30oiHM-
KOB WJIM HE/IPYTOB, TO BCSKUU Croco0 ceOsi 0OOpPOHUTDH 3aKO-
HeH U decteH” [13]. PenepanbHbiM 3akoHOM OT 1.07.1994 ro-
Ja 3alUTa OT OMACHBIX JUISl KU3HM TMOCSTaTeslbCTB OOBSIBIIS-
J1ach CBOOOIHOM OT KaKMX-TMOO OrpaHIUEHHH, TOTycKalach pe-
aKIUsl B caMoOW KpaiHel ¢opme, C HCIOIb30BAHUEM JIIOOBIX
cpeAcTB. DTa HoBeJUIa (PUKCUPYET MpU3HAHUE OECCUITUS COBpPe-
MeHHoro Poccuiickoro rocynapctsa B 00pb0Oe ¢ MpecTymHOCTHIO.
BcnoMHmm o crapyuHHOM pelente puMcKOro mpasa: ignoscitur
ei qui sanguinem suum qualiter redemptum voluit (TOT noaJe-
KUT ONPABIAHUIO, KTO 3allUIIaeT COOCTBEHHYIO XKU3Hb).
LleHHble 3aucy O IPUAUYECKUX MOPAJKAX OTPOMHOIO Pum-
CKOT'0 TOCy/IapCTBa OCTaBWIM HaM uctopuku [lommouii (“Pum-
CKas ucropus no-rpeyecku’ ), Tur Jlusuu (“Mcropus ot ocHoBa-
Hus Puma”), I'ait KO Lesaps (“3anucku o rajuibCKOM U rpak-
JAHCKOM BouHax”), TeHaeHMo3HbIN [1yommii Kopuenuii Tarur
(Ucropusi, Annansl) u lait Camumoctuii Kpucn (3arosop Ka-
tiHel, Bonna ¢ IOryprou, Ucropus). Ilocnennnii, B yactHO-
CTHU, CTIPABEJIMBO 3aMeYaeT, uTo, “KOrja IapcKasi BJIacTh, CIiep-
Ba CITy’KUBIIIasi cOepeXeHrI0 CBOOOIbI U BO3BBIIIEHUIO TOCYAAP-
CTBa, oOpaTwiiack B IpyOblid MPOU3BOJ, CTPON ObLT U3MEHEH —
PUMJISIHE YUPEIUIN €XKErOIHYyI0 CMEHY BJIACTH U JBOUX BJIACTU-
teneit. [Ipu Takux yclnoBUsIX, MONArajiv OHU, BCETO TPyJIHEe Ye-
JIOBEYECKOMY AYXY MPOHMKHYThCS BbICOKOMEpUEM . (“3aroBop
KaTtwrmiaer”). IMEHHO OH BITEpBbIE 3arOBOPHJT O MACCOBBIX YOMIA-
CTBaxX MOJMTUYECKUX MPOTUBHUKOB CyYIION MOCPEICTBOM IPO-



cKpuriuii (OyKB.: OOBSIBJIGHUSI; CIIUCKU JIIOZIEH, MOIJIEKAITUX
YHUUYTOXKEHUIO).

BHIT 1 HpaBbl PUMCKOI MPOBUHIIUY B U3SIIIHOW TICUXOJIOTH-
yeckor ynakoBke pucyer Jlymmit Anynen (“Meramopdo3sbr”);
CBSI3b OOTaTCTBA, )KATHOCTH M PACITyTCTBA C IPECTYIMHOCTHIO YJIH-
yau [Jerm FOnumit FOBenas (“Catupsr”). B 310 ke BpeMsi TBOpHIT
CBOM 3MUTPaMMbl W30paHHUK Tyauu — My3bl KOMEIWU U STH-
rpammMmbl — Mapk Banepuit Mapuaii, a sereHgaphbiii OBuguit
MPOBEJ B U3THAHUM MOCJIE/IHUE JAECATH JIET CBOEW KU3HU 32 JIU-
pUYECKUe U3IEeBATEILCTBA HAJl MOPATIbHBIM 3aKOHOAATELCTBOM
Aprycra (“Hayka mo0Bu”). Xy/nokecTBEHHO M300pakaiv 10pU-
Jruyeckue HpaBbl Puma Ha mopore HoBo#t apbI [1yOmnuit Beprummii
Mapou (“bBykonuku”, “Quenna”, “I'eopruku”) u KBunt ['opauuit
®nakk (“Oppl” 1 Apyrue NpoU3BeACHU KOTOPOro JOLUIM JO HAC
B nosiHOM oObeme). Torma ke dutocodcTBOBaN U moaBepra
KPUTHUYECKOMY MOPAJIbHOMY aHajU3y 3aKOHOJATEJIbHBIE YCTOU
umnepuu Jlyuuit Anneit Ceneka (“Tparegun”, “HpaBcTBeHHbIE
nchMa K Jlynmmmio”, TpakTarsl), 3a 4ro KinaBauem oTnpasiisii-
s B CCBUJIKY, a TIO0 TIPUKa3y JIPyroro BiacTeanuHa — HepoHa — BbI-
HYXJeH ObLT CAMOJIMYHO MPUHSTH CMEPTh.

Crtporo roBopsi, UCTOPUKO-IIPAaBOBasi JuTeparypa TeX JieT
MPaKTUUECKU OTCYTCTBYeT. MckimoueHusimu BuIrsgar: Liber
singularis enchiridi (counnenune Cekcra [lomnonus BpemeH Bia-
apryectBa Aapuana) v Origines — SHIMKIIONEANUS BCEX HAyK ce-
BUJIbcKOro enuckona Mcupopa (630 r.), B KOTOPO# HAILIOCh Me-
CTO Y PUMCKOMY IIpaBy.



Bonee oOmuMpHBI, W3BECTHBI, 3HAYUMBI U TOCTOSIHHO KOM-
MEHTUPYIOTCSI TPY/Ibl IOPUCTOB PUMCKOM 310XxH. boJbias yacth
U3 HUX, KaK yxe Obulo oTMedeHo, Bouuia B [urectsl. IlomHo-
CTbI0 COXPAHUJIMCh, OTHICKAHBI B CBETCKUX [IBOPLIAX U PEJIUIU-
O3HBIX XOpomax counHeHus Yinbnuana — Tituli undetrignita ex
corpore Ulpiani, ITaBma — Sententiarum receptarum ad filium
libri quanque u I'ag — Institutionum commentarii quattuor. Ha
UX OCHOBE, COOCTBEHHO, M TMPOU3OIIEN MO3/IHEEe eBPONEHCKUiA
IIKBAJT PELENIH.

Yt0, COOCTBEHHO, CUMTATh PUMCKUM MpaBoM? — TOJIBKO Ha
NIEPBBIN B3IJIS]] CEN BOIIPOC KAXKETCs HAMBHBIM (J1/151 TOTOJIEBCKO-
ro [lerpyiiku) MO0 KOIYHCTBEHHBIM (1S [IeNTOB YepHO-Oe-
JIBIX ompenenieHHocTel). Ha ThicsiueneTHen iopuaudeckon A0po-
re MEHsUINCh, U CYIIECTBEHHO, OOBEMbI U TPAHMIIBI PUMCKOTO
npaBa. PopMupyoIIasics CBETCKas BJACTb MOHAYATY CHUJIBHO 3a-
BHCeJIa OT CTAPMHHBIX 00BIYaeB (MOs) U KYJIbTOBBIX MpaBuiI (fas).
MoHOMoMM3MpoBaB yIpapjieHUe U CO3/1aB NMEPBUYHOE KBUPUT-
CKOE TIpaBoO, 3HaTh CTOJKHYJACh C IPOTUBOJAEHCTBUEM ILTeOCa;
HApoj y4peauw1 pecnyOluKy ¢ HaIexXA0i oceliaTh 3aKOHOAA-
TesbHble Kpecia. [1nebcy ynanock 10OUMThCs BaKHOTO — 3aricu
apXauvHOW CMECHU, TO €CTh OOBIYHOTO, CBETCKOTO M CaKpPaJIbHO-
ro npaBa B Leges duodecim tabularum (3akonax XII Tabmmm).
3HauuT, BO-TIEPBHIX, PUMCKOE ITPABO HE CBOIMMO TOJILKO K CBET-
CKUM, JTUOO TOJBKO K MUCAHBIM 3aKOHOMOJIOKEHUSIM.

PaHo BO3HUKILIAs ¥ SHEPTUYHO KYJIbTUBUPOBABILASCS UAES
uHauBUAyanu3Ma (utilitas singulorum) He MO3BOJIMIIA TPONACTD



B OOIIIECTBEHHOM COI03€ MHTEpecam OT/IeIbHON TUYHOCTU. PriM-
CKO€ TPaBO MOApa3Aessyioch Ha YacTHoe (jus privatum — Ha-
CJIEICTBEHHOE, UMYIIIECTBEHHOE, CeMelHoe) 1 MyOonuyHoe (jus
publicum — rocynapcTBeHHOE, yrojoBHOe, (puHaHCOBOE). Pum,
BO3IVIABJISABIIMI 3aMa/IHYI0 BETBb IOPUAMYECKON UBUIM3ALINH,
BCE BpEMsI WMCKaJ TAPMOHHUIO OOUIMHHOTO W JIMYHOTO Hadvall.
CrecTBEHHO, BO-BTOPBIX, MTOJTHOBECHOE MPEJICTABIEHUE O PUM-
CKOM TIpaBe He MOXET acCOIMMPOBATLCS C KAKOW-IMOO OJHOM
YacThiO €IMHOTO 1IeJI0T0.

Ha AnmennHax ¢ OOJIBIIIMM UCTOPUYECKUM OTIepeKEHUEM Obl-
Jia TIpOii/ieHa ellle OffHa TPaHb IOPUINIECKOTO Pa3BUTHSA: OT Ha-
LIMOHAJILHOTO MOKPOBUTENbCTBA K (ppuUTpenepcTBy. BrxumMble
HAKUBOU, 1TV MepKypus (TOProBIIbl) PYIIHIN yOOTUe KBUPUT-
ckue HopMbl. [Toj ux Hamopom HaloHabHOE TpaBo Puma ctpe-
MUTEJIBHO PaccianBajioch Ha BHYTpeHHee (jus civile) u Mexny-
HapojHoe (jus gentium)?*. DTu ABe BETBU IIPABOBOTO PETYIUPO-

24 Yacroio POMAaHHCTOB ¥ MEXIyHAPOIHUKOB OTCTAUBAETCS MHOE MPEIIONIOKEHHE,
YTO MEPBEHCTBO BO BPEMEHU IMPHHAICKUT MEKPOIOBOMY TpaBy. B HeM — UCTOKM Oy-
JYIIUX BHYTPUTOCYIAPCTBEHHBIX MOPSAIKOB. [lepBOHAYAIBHO MHANBUIYATBHOTO Mpa-
Ba HeT. Y MPeIKOB PUMJISIH CYILECTBOBAJIO TOJIbKO MEXAyIIeMeHHOe IpaBo. MTanuii-
cKasi OOIIMHA COCTaBISsUIACh U3 COEMHEHUs1 poJoB WK Tpuo (Ramnes), xuBIIMX Ha
INanatuHckoM xonme, ¢ cabunsHamu (Tities), 3annMaBmmMy KBUpUHaTLCKUNA XOJIM.
IroT (berepaTHBHBIIA coio3 (societas), — nuiet B.3.I'padapb, — BBIHYkIAJICS BOIHOIO
C COCeIsIMU M pacrajajcs ¢ ee okoH4YaHueM. OO 3TOM CBHACTENBCTBYIOT MPEIAHUS
00 o6mem 6ore Ramnes, uiu Tities, xpam aBynukoro SIHyca (Janus geminus, Janus
bifrons), ABEpU KOTOPOTro OTKPHIBATUCH JIMIIb BO BpeMsI BOWHBI, JIETEH/IBI O ABYX OC-
HoBatessx Puma, aBoiicTBeHHas CTPYKTypa BJIacTH M Ip. Bo3HMKHOBeHMe rocynap-
CTBEHHOU OpraHHU3alluy B pe3yJIbTaTe paca/ia pogoBOro oOIecTBa Ha KJIACChI TPUBE-
JIO K TOMY, YTO “CHOIIICHUSI MKy POIAMU TIOTEPSUIU CBOM MEX/TyHAPOTHO-TTPABOBOM



BaHMS JUIUTEJIbHOE BPEMs Iy TEeHIECTBYIOT PSIIOM, UTO TIPUBOIAUT
K Mapajuieu3My MpOLeyp, MPaBUI U MOHATHI. TakoBBI:

a) yIOBJIETBOPEHUE OT npecTyruieHus (res reddere) cynom pe-
KyInepaToB (IIpY HAJIMYMU JOTOBOpA) WM deruanamu (pu oT-
CYTCTBHUHM JIOTOBOPA);

0) cocymiecTBOBaHUE IBYX (POPM IKCTPAUIINN — MEKOOITHH-
Hou (noxae deditio) 1 BHYTpUKBUPUTCKOM (noxae datio);

B) CXOJICTBO TpoIeAyp OOBsIBIEHHS BOWHBI MO (heruaabHO-
My TIpaBy ¢ BO30ykJIEHUEM I0puanYecKoro mpousBoacTaa (leges
actiones);

I) COCEICTBO KJISATBBI M 3QJI0Ta B MEXIYHAPOJHOM WM BHYT-
pEeHHEM TIpaBe, UMEIOIIMX Ha NIepBOW CTaIuM OJHO Ha3BaHHE —
sacramentum;

1) oOpalneHre K 6oram v KO BCeMy Hapoy Kak K CBHIETEIISIM.
Ortciona, B-TpeThuX, CleyeT HeMpesIoKHbIN BHIBOJ: M TeHETHYE-
CKH, ¥ TIO COfIEPKAHUIO0 PUMCKOE MPABO MPeCTaBIIsIET HeEpacTop-
KUMBIA COI03 MEXTYHAPOJIHOTO M BHYTPEHHETO IIpaBa.

xapaktep. EquHoe 1o Toro jus gentium paccianBaeTcs: 4acTh €ro, TIPeBPaTHBIIICH BO
BHYTpPEHHee IPaBO PUMCKOI OOIIMHBI, TPaBO KBHPHTOB (jus Quiritium), moyrydusIiee
B JJaJIbHENIIIEM Ha3BaHKE I'PakIaHCKOTO MpaBa (jus civile), crao peryaimpoBaTh OTHO-
IIEHUS BHYTPU OOLIMHEL, IPYyrasi ero 4acTh COXPaHMIIA CBOIO IIPEXKHIO0 (DYHKIIHIO, pe-
TYIUpYs BHEIIHUE OTHOILEHHSI HOBOTO TOCYAIAPCTBEHHOro oopasoBanus”. “IlepBoHa-
YaJIbHOE 3HAYEHUE PUMCKOTrO TepMHHA jus gentium” // VI3 Hay4yHoro Hacneausi npodg.
B.3.I'pabaps. — Tapry: Yuen. 3anmcku TI'Y. — Boi. 148. — 1964. — C. 30-31.

2 Hcropus nosropsercs. Hekorga Benukuil Pum onuneTBopsan KOCMOIOIUTHYE-
CKMe yCTpeMJIeHUs, MO3BOJIsI BHYTPEHHUE KBUPHUTCKUE MOPAIKH KOPEXHUTb B Yro-
Iy MMpOBOW TOoprosje. VX TeppuTopuajibHble MOTOMKH NepBoi nosioBuHbl XIX Be-
Ka OGOpOJHCh 32 HaMOHAJIbHOE OOBEIWHEHNE W MPOTHUB MOTYIIECTBEHHOTO cocena
(ABcTpo-BeHrpust), a oToMy sIpo IPOTUBOAEHCTBOBAIM KOCMOIIOJIMTUYECKUM U BCE-



OObIYHO “HayKa AeUT PUMCKOE MTPaBo Ha JIBe yacTu: 1) mpa-
BO UMCTO PUMCKOE U 2) IIPaBO IPEKO-PUMCKOE. ['paHbIo Mex Iy
HUMU cuuTaercs npasienue KOcrunuana (527-563), u6o cBo-
UM cOOpaHHEM 3aKOHOB OH BO3BEJ PUMCKOE MIPAaBO Ha BBICIIYIO
CTyIIeHb Pa3BUTHUS, a MOCJIEe HEro MpaBo yxke pa3padaThiBajioCh
Ha Jpyrux ocCHOBaHUSX ™ [14]. DToT KiaccupuKalMOHHbIA BOJO-
paszien BakeH, HYXJaeTcsl B y4eTe U OlleHKe. AMMeHUuHCKas 1
JIJTMHCKAs] BETBU OOINEN I0pUCTIPYIEHITUN YYBCTBUTEIHHO pac-
XONIATCS: €CJIM UTAJTMIAIIAM CBOMCTBEH CTPOTU MPAKTUIIM3M B3a-
MMOOTHOIIIEHUH, TO IPEBHUE TPEKU 00jiee PACTIONOKEHbI K Ue-
aMu3My, 4TO C/EIANIO0 UX YUUTEIsIMH aHTUYHOTO MUpa B 0071a-
ctu unocodpun U UCKyccTBa. PUM cBepkasl 3aXBaTHUUYECKUMU
TIOXOJIaMH M peCTyOTMKAaHCKUMU Topsiikamu, BuzaHTHs ke BO-
IJIa B KICTOPUIO BEPOTEPIMMOCTBIO M A0COIOTHOMN BJIACTHIO MO-
HApPXOB; 3arajiHasl YacTh OJUIETBOPSET MOJOAOCTh U UCKAHMS
HOBOT'0, BOCTOYHASI — CHOAPUTCTBO M CTAPUECKOE yracaHue, Mpo-
enaHue oOIero puaueckoro daraxa... OgHako Komauguka-
UK CYXAEHO ObLIO CIyunuThcsl Ha Boctoke, Tam ke popmab-

MHPHO-YeJI0BEeUeCKMM yMCTBOBaHMAM. OJUH U3 JyXOBHBIX Box el PucopmximMeHTo
(nBuxenue 3a Bospoxaenue Uranun) xy3enne JxxycTy npu3biBan BO3/EpKUBATHCS
OT jus gentium /10 BOCCO3/JaHUsI HAIMOHAJIbHOM rocyaapcTBeHHOCTU. B ero sierenaap-
Hoil myTke “TIpocBeTuTenu” ecTb U Takue 3ible CTpoku:Bo3riacuts Hactano Bpemsi:s
HHU C KeM U s co Bcemu, YesoBek 6e3 mopmaHcTa. IIpumeM Beex, KOro YroIoHO, Y K-
BeMcs1 peBocxoHo/laxe ¢ obe3bstHamu. M 1o sTomy 3akoHyCoTBOpuM Hasio Ilnaro-
HyBeunyto pecriyomuky.(Ix. xycru. Ilytku. — M.: Hayka, 1991. — C. 80).MsI Bu-
JM, YTO MHPOBOH JyX TPAAULHOHHO MOCENAETCS B UMIIEPUsX, TaM ke KOHIIEHTPHU-
PYIOTCS M OOIIEMUPOBBIE TIPETEH3MH Ha TOCIIOACTBO CBOMX MpaBiul. CeromHs 310 Je-
natot CIIIA non ryMaHuTapHBIM (hJIaroM 3aIlUTHI IIPaB U CBOOO]] BCEX UyKECTPAHIIEB.



HO Y OYEHb JOJITO MPOLJIEBAJIACH IOPUANYECKAs KU3Hb 110 CTa-
pbIM KOpHAM. W3 niecHu citoBa He BBIKUHEIb. B-ueTBepThiX, Pum
u KoHCTaHTHHONOJIb — [IBE€ TPaHU €IMHOrO, LIEJIOr0 U HEMOBTO-
pPUMOTO pUMCKOTO IpaBa. HakoHel, B-IATHIX, BaXKHEUIIUMU UH-
rpereHTaMy PUMCKOTO IpaBa ObLIM HayKa M MPAKTUKA; 3aKOHO-
JaTeJIbCTBO 3a4acTyIO IJIEJIOCh B XBOCTE COOBITHI, OOIIHE I0pH-
JWYECKUE TpaBUJIa KOBAJIKUCh HA Mapiie, B noxoae. Biacte He
TNI0CTIEBAJIA C TPABOTBOPUYECTBOM 3a NIPUPALLEHUEM TEPPUTOPUIA
Y MEHSIOIIENCS COLIMATIbHOUM CTPYKTYPOil, a TOTOMY KaHOHHW3U-
poBaJia HOPMaTHBHBIE HAXOIKM MAarvcTpaToB U TOJIKOBATesNew 2°.
IOpuanyeckoe pemecsio No3ToMy NOJIb30BaJIOCh OTPOMHBIM yBa-
’KEHUEM B UMIIEpUH, YTO HABCET/IA 3aII€YaTVIEHO U B IOCTUHUAHO-
BOM CBO[IE.

HTokuM: pUMCKOe IpaBo — 3TO MHOTOMepHoe siBjieHre. Ero

26 0 Baxroctn MPaKTHUKYIOIIEN I0pUCTIPYAEHIUH [T Pa3BUTHUSA IPaBa B TOT JaJIeKHi
nepuoy yOeIMTeIbHO MUILIET TOTOMOK JPEBHMX JIATHHSH, UTAIBSHCKUI Hpodeccop
Uezape Candunumnmo: “HeiHe AesaTenbHOCTb UCTONKOBATEN S OTPAHUYMBAETCS TOYHBIM
MOHMMAaHHUEM COIEPKaHUsl U 3HAUEHUS] HOPMBI U MOC/IENYIOIUM €€ IPUMEHEHUEM K
KOHKPETHOMY ciyyalo. B puMCKOM jxe Mupe, HapOTUB TOro, interpretari, UCTOJNKO-
BaTh B HEKOTOPBIX CIy4asX O3Ha4ajJo OYKBaJIbHO cO31aTh NpaBo. M BepHO, Hapsmy
C JJOBOJIbHO CKYTHBIM YHCJIOM CJIy4aeB, Ul KOTOPBIX MOXHO OBLIO COCNIAThCS Ha TH-
CaHy!0 HOPMY, B OTHOIIEHUH KOTOPHIX PHMCKHUI I0PUCT OCYIIECTBIISUI Ty XKe AesTeNb-
HOCTb, UMEJICS eIl psifi (I0BOJIbHO MHOTOUYMCIIEHHBIN) JPYTUX CIydaeB, KOTOPBIE 32
OTCYTCTBHEM ITFICAHOW HOPMBI HEOOXOIUMO OBUIO TIOABECTH MO IOPHANYECKYIO peria-
MEHTalMIo, TIpUBJIeKast oObryail. [IpMMEHUTEIBHO K 3TUM CllydasiM PUMCKHH IOPHCT,
DIyOOKHMII 3HATOK OOBIYAEB, mMores, JOJKeH OblI CAMOCTOSITENIBHO M3BJIEYb M3 HUX U
CO371aTh IOPUANYECKYI0 HOPMY, BKJIIOYUTH €€ B CHCTEMY, BBIBECTH U3 HEE BCE BO3MOXK-
HblE TEOPETUUECKUE U ITpaKTUUeckue cieacrsus’. — Yezape Candununmno. Kype pum-
cKkoro vactHoro npasa. — M.: U3a-so BEK, 2000, C. 18.



oOcliefoBaHNe MOXKET MPETEeH/I0BaTh Ha TMOJTHOBECHOCTh M UC-
TUHHOCTb JIMIIb B TOM ClTy4ae, eCJI MOTOMKY He Ope3ryloT Bee-
MU TPaHAMU I0PUJUYECKOrO HaCAeIusl: €ECTECTBEHHBIM U I0JIO-
KUTEJIbHBIM (IOCYAapCTBEHHBIM) [IPABOM; COI030M OObIYas, pe-
JIMTUM M 3aKOHA; IMYHOCTHOM M OOIIMHHON HAIPaBJIEHHOCTHIO;
MEKIYHAPOIHON W HAIMOHAJILHOW JIMHUSAMM PA3BUTHS; 3amajl-
HOW M BOCTOYHOW BETBSIMM MPABOBOM KYJIbTYPbI; 3aKOHOAATEb-
HBIM, [IPAaBONPUMEHUTEIIBHBIM U JIOKTPUHAIBHBIM CPE3aMH.
[lepuoauzaiyisi pUMCKOM TOCYJapCTBEHHOCTH U TpaBa, B UH-
Tepecax JaHHOW paboThl, UMEET MO MPEUMYIIECTBY MPUKJIA-
HoU xapaktep. IlocTaBuB 3a1a4y KpaTKOro M3JI0KEHUS MpaBo-
BBIX YCTaHOBJIEHUI Puma, Mbl TeM cambIM 0OpeKJin ceOst Ha Cry-
1ieHre nHgopmalluy, Ha dtanu3aiuio npouuioro. Hajgo ckazars,
YTO B 3TOM BOITPOCE CTENEHb EAMHOLYIINSA POMAHUCTOB Pa3/Iny-
Ha M0 OTHOIIIEHUIO K TOCYIJapCTBEHHOCTH U TpaBy. Pa3BuTue ro-
CylapCTBEHHOro MexaHu3ma oT Roma civitas k Pumckonn nm-
Nepur TPAKTUYECKH Oe30rOBOPOYHO AEHUTCS Ha Tpu (hasuca.
Ecimm muuepsl nctopuyeckor mKossl (mpod. ManHICKOro yHu-
Bepcurera ['ycraB I'yro u ero npeemuuk, npod. bepimHckoro
yauBepcuera Kapn ®puapux ¢on CaBuHbpM) ycMaTpUBav Ye-
TBHIPE CTaJIUU IOPUINYECKOTO pocTa PuMckon nmnepuu (MiiaaeH-
YeCKUI — OT ocHOBaHMA Puma 1o mspgannsa 3akoHoB XII Tad-
JIMIT; OTPOYECKUH — 10 KOHIIA PeCyOIMKY, BpeMsl MHUCAHbIX 3a-
KOHOB M aKTMBHOTO [TPaBOTBOPYECTBA; BO3MYkaHus — oT Lluie-
poHa 10 Anekcangpa CeBepa, BpeMsl KJIaCCUUECKOU I0pUCHpy-
JEHIMM; CTapyecKuid — 3mnoxa ynajaka, ot Cesepa 1o FOcrunu-



aHa), T0 B XIX-XX Bekax rocroicrByeT TpexuIeHHas KJIacCh-
(ukarms: mapckui, pecryOIMKaHCKUNA U UMITEPATOPCK Ui TTepu-
oibl. HamHOrO ciioskHee OOCTOMT 7eJI0 C Meproau3arent coo-
CTBEHHO MPABOBOTO Pa3BUTUSIL:

a) K.I' ®enopos u 3.B.JIucHeBCKUiA BBIAEISIIN 1BA OCHOBHBIX
NepUoa B PA3BUTUM PUMCKOIO IpaBa — npeakaaccuuecknn (11—
I BB. 10 H. 3.) 1 knaccuueckuii (I-1II BB. H. 3.)%;

0) ecTb OOJIbIIIas TPyMIa CTOPOHHUKOB TPEXITAITHOTO MPaBO-
Boro nmytu pumiisH. Tak, O.2Kuakos u H.KpaieHnHHukoBa Bu-
JIeJIA TPU CTaJMH U TOCYIAPCTBEHHOCTH, U npaBa Puma, HO Bpe-
MEHHbIE TPAHUIIBI M HA3BaHWSI UM TpeljiaraioT pasHble. B yacrt-
HOCTH, TIPAaBOBOM MyTh pa30MBaeTCs Ha TPU CTYIIEHU: JIPEBHEH-
il (VI — cepenuna I B. A0 H. 3.), Ki1accuyeckui (cepenu-
Ha III B. 10 H. 3. — koneln III B. H. 3.) n mocTkaaccudyeckuut (IV—
VI BB. H. 3.) nepuons;

2 Hcropus rocynapcTBa U IpaBa 3apyOeKHBIX cTpaH: YueOHoe mocodue. — Po-
croB-Ha-Jlony: PI'Y, 1994. — C. 228.

28 Hcropus rocygapcTBa U IipaBa 3apyOeKHBIX CTpaH: YUeOHUK IS CT-TOB IOp. BY-
30B U (pakToB. — Yacts II. — M.: 1996. — C. 152. AHaJIOTMYHOTO MHEHUS IPUIEPKU-
Bajicsa u npod. [1.H.I'anan3za. “B ucropun Pumckoro npaea, — nvican oH, — MOXKHO
YCTaHOBUTH TPU MEPUOa: a) B IEPBBIN MEPHO, NpeaeIbHON I'PaHULIEd KOTOPOro sIB-
nsiercs 1-s1 [yHnyeckas BoiiHa (264—242 rr. 10 H. 3.), BEIpabaThIBAeTCs TAK HAa3bIBae-
MO€ IUBIJIBHOE, KBUPUTCKOE TpakJaHCKOe IIPaBo; 6) BO BTOPO MEepHO, PeaeTbHOMH
rpaHULIEd KOTOPOro ABJIsAETCS LapcTBoBaHue JuokieTuaHa (¢ 284 r. H. 3.), pUMcKoe
NpaBo MepekuBaeT Mopy CBOero pacusera. OHO BBIXOAMT 3a HALIMOHAJILHBIE PAMKH.
Ps10M ¢ IUBUIIBHBIM IIPABOM MOSABIISAETCA MPETOPCKOE MPABO, U3 KOTOPOTO BbIAE/ISAET-
cs1 Tak Ha3biBaeMoe “o0iieHapoaHoe npaBo” (jus gentium). DuukT ummneparopa Kapa-
KaJubl (212 1. H. 3.) YHUUTOXWII JBOMCTBEHHOCTb PUMCKOIO 1IPaBa, U OHO CTAJIO elU-
HBIM 151 BCeX skutesiell PuMckoii nmnepuu; B) TpeTUil IEpUOJL OTHOCUTCSI KO BPEMEHU



B) 4eTblpex3BeHHas Kiaccudukanus orcraubaercs O.A.O-
menpueHko?’, E.O.XapuronoBbiM*® u B.A.CaBenbeBbiM?!. Moxk-
HO TIPEANOJIOKUTh, YTO CTOPOHHUKAMU YEThIPEX ITAarloB B pa3-
BUTHM puMckoro npaBa Obutn M.B.HoBunikuii u U.C.Ilepetep-
CKUI; HE JaBasi NepUOANU3allii, OHU MHUCATN O YEThIPEX UCTOPU-
YECKHUX CUCTEMax IpaBa — KBUPUTCKOM (WJIM JPEBHEUILIEM, 1IU-
BUJILHOM) TpaBe, NMPETOPCKOM IpaBe, MpaBe HApOIOB U IpaBe
€CTECTBEHHOM>Z;

I') HAKOHEIl, ISATh CAMOCTOSITENIbHBIX Y Pa3IMyalonIUXcs APYyr
OT JIpyra CTylIeHeWd B I'€HE3MCE PUMCKOIO IpaBa yCMaTpHUBAIOT
I.B.JloxeB (apXanyeckuid — MPeAKIaCCUYECKU — KJIacCh4e-
CKUHI — TOCTKJIACCMYECKUN — IOCTUHUAHOBCKUI Mepuonl)® u
E.A.Ckpunmies®.

pasnoxeHus 1 rudem padopiazeabueckoro Puma. B padoBnanensueckom odmecTse
3aposkIaloTCst (heoabHble OTHOIIEHUS. X pUCTHAHCTBO CTAHOBUTCS TOCYAAPCTBEHHOM
penvrueit. B 3To Bpems mporcxoauT cuctemaru3anus (paspsiaka B ucrouynuke — A.B.)
BCET0 PUMCKOTO MpaBa, UTOroM 4ero Obu1 cBof uMreparopa FOctuamana. ..” (lananza
IT.H. T'ocynapcrBo u nipaso peBHero Puma. — M.: MI'Y, 1963. — C. 11-12). Ha Tex
ke no3unusix pacronoxuics A.J.Kocapes (noknaccueckuil, KJIacCUYECKUi U MOCT-
KJlaccuueckuii — PumMckoe yactHoe npaBo. — M.: 1998. — C. 21).

» KBuputckoe npaBo — NepexofHblil UM MPeAKIACCHYECKUN — KJIACCUYECKUN —
MOCTKJIaCCUUeCcKUH neproa. — PumMckoe nmpaBo: Yue6nuk. — M.: 2000. — C. 15-18.

39 OcHoBbI PUMCKOTO yacTHOro npaea. — Pocros-Ha-[lony: ®enuxc, 1999. — C. 36.
3! Pumckoe yactHOe nipaBo // ITpobnemsr uctopru 1 Teopun. — M.: 1995. — C. 5.

32 Pumckoe uacTHOe npaBo: YueOHuk mnon pen. V.B.Hosuikoro u U1.C.Ilepetep-
cKko-ro. — M.: 1997. — C. 19-23.

3 Hoxnes [1.B. Pumckoe yactHOe npaBo: Y4eOHUK a1l By30B. — M.: 1997. — C. 13—
75.

3* OcHoBbI pymckoro nipaBa: Konenekr neknuit. — M.: 2000. — C. 19.



Ham npencraBnisieTcsi mpeAnouTUTEIbHBIM TPEXITAITHOE BU-
JIeHUEe PUMCKOTO TPaBOBOTO MyTHU. W MPUUYMHBI 3TOrO BHIOOpA
cliefiyiolIye: a) Hay4Hble B3MJIsI/Ibl HA TTPABOBYIO TIEPUOAM3ALIMIO
NIPUHOPABJIMBAIOTCS B OOJIbIIIEN Mepe K YaCTHOMY, a He IyOIny-
HOMY IpaBy; 0) OHM MPOTUBOPEUMBHI, U 3aBEPILIEHUS JUCKYC-
CHH TIOKa He BUJIaTh; B) MyOJIMYHOE MPABO BCETa U Be3jie Oosee
CTPOTO YBSI3aHO C TOCYJapPCTBEHHON UAEOJIOTHEN U CyAbOOi ro-
CYIapCTBEHHOM MAalllMHbI, YEM YACTHBIE OTPACIU IIPABA; I') TOCY-
JapCTBeHHas UCTopusi Puma eiMHOQYIITHO Ie/IMTCS yYeHbIMU Ha
TPU NEpUoa; A) B JOPEBOIIOIIMOHHON OTEYECTBEHHOM POMAHU-
CTHKe OoJiee paclpOCTPAHEHHBIN XapaKTep UMea TpexaTanHas
kiaccudpukanus (K.HeBosmun u ap.).
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