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Toponos Cranuciaas BiaagumupoBund
Yueonoe nocooue qjaga CCY30B o
KOHCTUTYHIHOHHOMY IIPaBy 3apy0eKHbIX CTPaH

I'naBa 1. KoHcTuTynusi 3apyoe;KHbIX CTPaH

IIaparpad 1. IlonsiTie ¥ 3HaUYEeHNE KOHCTUTYUN

ITonsATHE KOHCTUTYMU

TepmuH «koHCTUTYLIUsD» (OT Jat. Constitutio — «ycTaHOBJIEHUE, IOCTPOEHKE» ) YIIOTPeOIsiICs
ellle aHTUYHBIMUA MBICIUTENISIMU. Tak Ha3bIBaeTCsA OOUH U3 BUIOB JEKPETOB PUMCKHUX UMIIEPATOPOB.
B snoxy ¢eonanuzma npumeHsiiach U (pOpMyIUPOBKA «OCHOBHOM 3aKOH», KOTOPasi TeNepb UCTIONb-
3yeTcsl Kak aHaJlor TepMHHA «KOHCTUTYIMs». OIHAKO HUM B aHTUYHOM Mupe, HU B CpeqHuie Beka
COBPEMEHHOTO ITOHSITUSI KOHCTUTYIHS He ObLIO, HEe CYIIECTBOBAJIO TOT/Ia U OCHOBHBIX 3aKOHOB, KOTO-
pble CIyXuiu Obl IOPUAMUYECKON 0a30i TeKyIel MpaBOTBOPUYECKON JeATeNIbHOCTH. TeopeTrnueckoe
00OCHOBaHHME HEOOXOIMMOCTH TaKOrO aKTa, pa3pad0TKa MOHSTUS «KOHCTUTYIMS», IPUHSATHE TIep-
BbIX KoHcTUTylmi (CIIA 1787 r. u ®paHnmu) OblM CBSI3aHBI ¢ OOPHOOW MOJIOION PEBOJIOIMOH-
HOW OypiKya3uu, BO3[VIABUBIIIEH IMPOKHUE CJIOM HApO/a, MPOTUB (he0daTbHOTO CTPOsi U (he0qaTbHOTO
paBa, «Ipasa-npusuiaernn» (K. Mapkc).

B coBpeMeHHOI1 Hayke KOHCTUTYIIMOHHOTO MpaBa TEPMUH «KOHCTUTYLHUsI» YHOTpeOsseTcs B
JBYX OCHOBHBIX 3HAYEHUSX: KOHCTUTYLUsI (paKTUUYECKasd U KOHCTUTYLMs opuandeckas. Pakrtuye-
CKast KOHCTUTYIIMSI — 9TO PEaIbHO CYIIECTBYIOIUE OCHOBBI OOMIECTBEHHO-TIOJIMTHYECKOTO CTPOS,
JNEVCTBUTENBHOE TOJNOKEHWE JIMYHOCTA B TOM WIM MHOW cTpaHe. KoHCcTUTylMs topuaudeckas —
3TO TOKYMEHT, OCHOBHOM 3aKOH (HECKOJIbKO OCHOBHBIX 3aKOHOB), TPUHAMAEMbId M WU3MEHSEMbIii
B 0COOOM TIOpsIIIKE, UMEIOIIUI BBICIIYIO IOPUINYECKYI0 CUITy U OCOOBI OOBEKT, T. €. Peryaupyio-
IIUA B OOJIBIIIEM I MEHBIIIEM 00beMe OCHOBBI COITUATIBHO-9KOHOMUYECKOTO CTPOSI, IIOJTMTUYECKOM
CHUCTEMBI, TIPAaBOBOT'O CTaTyca JIMYHOCTH, TyXOBHOM KU3HU OOIIIECTBA.

Kak cuHOHMM TepMuHa «aKTUIecKast KOHCTUTYIUS» B 3apyOeKHBIX CTPaHaX 4acTo yHoTpeo-
JISieTCsl TEPMUH «CIelrallbHasi KOHCTUTYIMS» WM KOHCTUTYIMSI B MaTepUAIbHOM CMBICTIE CJIOBA,
a BMECTO TepMUHA «IOPUIUYECKasi KOHCTUTYIUS» UCHONb3yeTCs MOHATHE «(OopMaibHas KOHCTUTY-
usi». Bripouem, TepMUH «MaTepuaibHas KOHCTUTYIUS» YIOTPEOISETCS U B IPYTOM CMBICIIE — KaK
0003HaUCHNE COBOKYITHOCTH MTPABOBBIX aKTOB, PETYJIMPYIOIIMX BOITPOCHl KOHCTUTYIIMOHHOTO 3HAYe-
HUS$1, HE3aBUCUMO OT MX Ha3BaHWii (3TO MOTYT ObITh OCHOBHbBIE 3aKOHBI, YKa3bl MOHApXa, CyaeOHbIe
nipetiesieHTsl U 11p.). B CIIIA yacto roBOpUTcs O «KHUBOW KOHCTUTYIMM». [10]] 3TUM MOHUMAIOT TOJI-
koBanus crareir Koncrurynuu CIIA BepxoBHbM cynoMm 3a 6osnee yem 200-J1eTHU Niepron ee Aei-
CTBUS1, YUUTHIBAIOIINE HOBbIE PEAJIUN.

B kako#i-To Mepe HecoBnageHue HOpM U (PAKTUYECKUX OTHOLIEHUI €CTh BCErAa, HalpuMep, B
pe3yJibTaTe TOro, 4To KOHCTUTYIIUS «CTapeeT», uto u umeeT Mecto B CLIIA. Ho, eciu Bo3HUKAeT npo-
TUBOPEUYME MEXAY NMPUHLIMIIAMU KOHCTUTYLMHU U (PAKTUUYECKUM MOJIOKEHUEM, XaPAKTEPU3YIOIIUM
OCHOBHBIE TTapaMeTpbl OOIIECTBEHHOTO U TOCY/IAPCTBEHHOTO CTPOsl (HAIprMep, MeXy HOPMaMH O
HIMPOKHUX MpaBax IpaxJaH U YCIOBUSMM TOTAIMTAPHOTO CTPOsSA ), KOHCTUTYLIUS CTAHOBUTCS (DUKTUB-
HOM.
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Beiie ckazaHo o 4eTelpex NMpU3HAKaxX IOPUINYECKOW KOHCTUTYLIMU: OCHOBHOH 3aKOH, BBIC-
1mast OpUANYEcKasi CHia, MPUHATHE ¥ U3MEHEHUE B YCJIO)KHEHHOM TMOPSIIKE, OCOObI OOBEKT pery-
mupoBaHus. TepMUH «OCHOBHOM 3aKOH» O3HAYaeT, YTO KOHCTHUTYIUS SIBJISETCS MCXOAHON 0a3oil
11l TIPABOTBOPUYECKON U MIPABONPUMEHUTEIBHOM JIEATEIbHOCTH, BBICIIAs I0PUIMYECKasl CUJla KOH-
CTUTYLIMM IIPEATIONAraeT, YTO BCE OCTaJIbHbIE 3aKOHBI, UHBIE aKThl, IPABOIPUMEHHUTENbHAS PAKTHKA
JOJKHBI COOTBETCTBOBATD €1, UHAYE OHU He IeCTBUTEbHBL. OCOObIN MOPSIIOK MPUHSATHS KOHCTUTY-
[IMH OOBIYHO O3HAYAET IPUHATHE KOHCTUTYIIUH CIIEINATbHO CO3BIBAEMBIM JIJIS1 9TOTO YUPEAUTETbHBIM
coOpaHueM, APYrUM MpeacTaBUTETbHBIM BBICITUM OPraHOM (TapJiaMeHTOM), KBaTU(UITMPOBAHHBIM
OopIIMHCTBOM TosIocoB (2/3, 3/5 u T. A.) BCero cocraBa coOpaHus, mapiameHTa, pedepeHayMoM
WJIM MTHBIMH CTIOCO0aMH, 00J1aIAI0IIUMK 0COO0M aBTOPUTETHOCTHIO KBammuImpoBaHHBIM OOJTBIINH-
CTBOM T'OJIOCOB OCYIIECTBIISIETCS] OOBIYHO M BHECEHHE MOITPABOK M IOTIOIHEHUI B KOHCTUTYITUIO, HHO-
raa it aroro Tpedyercs u pedepenaym. O crienduke 0ObeKTa KOHCTUTYITUOHHOTO PEryTMPOBAHUS
y’e TOBOPUJIOCH BBIIIIE.

Crpykrypa koHcTHTyIMH. HOpuauyeckasi KOHCTUTYLIMSI MOXET MPECTaBIATh COOON OIUH
JOKYMEHT (3TO KOHCOJIMAMPOBAaHHAsS!, WM KOIU(ULIMPOBaHHAs, KOHCTUTYIMA). TakoBO nogasJsiio-
iee 60abIMHCTBO KOHCTUTYHMH Mupa (KUP 1982 r., Cynaranarta Oman 1996 r., Bpaswmu 1988 r.,
Ounnsaaauu 1999 r. u ap.). O1HAKO MHOT/IA MOMPABKYU M KOHCTUTYIIUH B €€ TEKCT He BHOCSTCS, a ITPU-
JlaraloTcsi K Heil B onipeiesieHHor Hymepatu (Harnpumep, B CIIA). 3akoHonaTebHbINA aKT, COCTaB-
JISIOLIMIA KOHCOMUUPOBAHHYIO KOHCTUTYLIMIO, Yallle BCErO TaK M Ha3bIBAETCS: «KOHCTUTYLMsI». Ho B
HEKOTOPbIX CIy4asiX MPUMEHSETCs Jpyras TEPMUHOJIOIUS: «IOIUTUYEeCKass KOHCTUTYLUs» (Komym-
Oust), «OCHOBHOM 3akoH» (I'epmanus).

B psize cTpan KOHCTUTYLIUS TIPENCTaBIIsIET COOOW COBOKYITHOCTh 3aKOHOB, IIPHHSITHIX B pa3HOE
BpeMsl (HEKOHCOIUIUPOBAHHAS, UM HEKOAU(PUIIMPOBAaHHAS, KOHCTUTYLMS ). Ha3BaHue kaxaomy u3
HUX OOBIYHO JIAETCSI B COOTBETCTBUU C MPEIMETOM perynupoBanus: @Popma npasyieHus 1974 1., AKT o
nipectonioHacnenoanuu 1810 r. ¢ usmeHenussmu 1979 r., Akt o cBodone nmevatu 1946 r. — B [lBerum,
3akoHbI 0 KHeccete (mapimameHTe), 0 3emiie, 00 apMHH, O CyIOYCTpOKCTBe U Jipyrue — B V3paure.
HexoHconuanpoBaHHble KOHCTUTYLIMY AEUCTBYIOT B ABCTPUU (HECKOIBKO KOHCTUTYLIMIOHHBIX AKTOB),
B Kanane (okosno 20 aktoB ¢ 1774 r.), B cBoeoOpa3Hoii (popme Bo PpaHIUM U APYTUX CTpaHAX.

B penkux ciy4asx moj KOHCTUTYIMEH MOHMMAETCSl COBOKYITHOCTh 3aKOHOB, CYJEOHBIX Tpe-
LIEJCHTOB Y HEMMCAHBIX KOHCTUTYIIMOHHBIX 0ObrvaeB (BemmkoOpuranus, HoBas 3enanaus). 1o —
KOMOMHHMPOBAaHHASI KOHCTUTYIMSL. 3aKOHBI, CYUMTAIONINECS YaCThIO TAKOM KOHCTUTYLIMH (a B Benmko-
OpuTaHuM, MO TMOJCYETaM HEKOTOPhIX aMEPUKAHCKHX aBTOpOB, ux Oosee 300), mpruHUMAIOTCS HE B
0coOoM Topsi/iKe (KBTU(UITIPOBAHHBIM OOJIBITUHCTBOM), 2 OOBIYHBIM CITOCOOOM.

B Tex MycyabMaHCKMX CTpaHax, Iieé KOHCTUTYLIMIA HET, UX POJib, MHOI/IA BHIIOIHSIOT PEIUTU-
O3HbIe UCTOYHHUKH, OCOOEHHO CBSIIEHHas: KHUra MycyibMaH — KopaH. B HekoTopbix cTpanax Kopan
SIBJISIETCS YaCThIO «KOHCTUTYIIMOHHOTO OJI0Ka», Oy/Iy4y TIOCTaBJIeH HaJl KOHCTUTYITUEH U OCTAJTbHBIMU
ero yactsamu (Mpan, Caynosckass ApaBus u ap.).

Posnb cocTaBHOM YacTy KOHCTUTYLIMM MOTYT BBIIIOJIHATH NOJIMTUYECKUE IEKIapaliiy O LeJsX U
MIepPCTIEKTUBAX Pa3BUTHsI CTPAHBI, TPUHIMAEMBbIE ITyTeM OOIIEroCyJapCTBEHHOTO TOJIOCOBAHMS TPaskK-
naH (Harpumep, B riponuioM HarmonanbHas xaptus Amkupa 1976 r., Xaprus majaracuiickoi couu-
aycTryeckoi pepomouuu 1975 r. u ip.). 3HaueHWe KOHCTUTYIIMOHHBIX JOKYMEHTOB MOXET OBbITh
MPUJAHO MPOKJIAMAlIMSM BOEHHBIX Y PEBOJIIOLIMOHHBIX COBETOB, COBETOB HALIMOHAJILHOTO CIIACEHUS
U JIpyTUX OpPraHoB, IPUXOJSIIMX K BJIACTH B pe3yJIbTaTe BOEHHOI'O NEpeBOpOTa. TaKOBBI MHCTUTYLIM-
OHHBIE aKTbl, MPUHUMaBIIMECs B bpa3uinu B TeueHune AByX AecATUIETUN 1ocye nepesopora 1964 r.,
MpoKJIaMauuy BpeMeHHOro BOEHHOro aJMMHUCTPAaTUBHOrO coBera B Dduonuu B 1974-1987 rr.
u Jip.

KoHcTUTYIIMU OOBIYHO COCTOAT M3 MpeaMOyJIbl (BBEICHH), IIaB (pa3aesioB, yacTeil), cTaTei,
KOTOpbIE B CBOI0 OY€pedb MOTYT JAEIUTHCS Ha YaCTH, MyHKTHI, a03allbl, 0003HaYeHHbIE (P POBOIt
wim OyKBeHHOW HyMmepauueid. B penkux ciydasx (Hampumep, B BeHrpum) BMecTo craTeil nme-

6



C. B. Toponos. «YuebHoe nocodue st CCY30B 110 KOHCTUTYLIMOHHOMY TIpaBy 3apyOe:KHbBIX CTPaH»

10TCsl naparpadsbl. 3aBepIiaeTcsi KOHCTUTYLS NEPEXOJHBIMUA M 3aKJIIOUUTEIbHBIMU TIOCTAHOBJIEHU-
SIMM, KOTOpBIE MPEyCMaTPUBAIOT IPEEMCTBEHHOCTh FOCYJAPCTBEHHOM BJIACTH, MOPSJOK CO3/1aHUS
HOBBIX OpraHoB. Bo MHOTMX KOHCTUTYIMSIX €CTh IPHJIOKEHHsI, COJIepKaIlFie CXeMbl, 00pasIibl, pa3-
JIMYHBbIE TIEPeYHH (HArpuUMep, MOITHOMOYMI (peiepaliiy U CyObeKTOB), TEKCT KIISITBBI IPE3nIeHTa 1
ap. Heorbemiiemon 4acTbio KOHCTUTYLIMU SIBJISIIOTCS IONpaBkU K Hell. MHorpa (Hanpumep, B CIIIA,
YaCTUYHO — B VIHAMM) OHU HE BHOCATCS B TEKCT, a MPUJIAraloTcsl K KOHCTUTYLIMU.

3HaueHne KOHCTUTYIIUHN

INo Bonpocy 0 3HaYeHNM KOHCTUTYIIMH B )KM3HU CTPaHbI CYIIECTBYIOT pa3In4Hble B3I Bo
BpeMsi OOpHOBI POTUB KOPOJIEBCKOTO a0COIOTHU3MA B MTPOIILJIOM, a B HEKOTOPBIX cTpaHax Bocroka u
TeTiepb, UJEOJIOr OOPHOBI 32 IEMOK PATHIO, UCXOJIsI M3 BOIOHTAPUCTCKUX KOHIIENIIUM, IPUIAIOT KOH-
CTUTYLIMH peliaioliee 3HaYeHNe B YCTAHOBJICHUH OOIIECTBEHHOTO M TOCYIAPCTBEHHOTO CTPOSI CTPAHBbI.
C ux TOYKM 3peHus, BCE 3aBUCUT OT UJEH, KOTOPHIMU PYKOBOICTBYIOTCSI CO3JaTe/I1 KOHCTUTYLIUU:
OOIIECTBEHHBIH CTPOM OYIET CIpaBeIIMBbIM, €CIY IPUHSATD «XOPOIYI0» KOHCTUTYIHIO. KoHeuHo, Ha
OyMare MOKHO HarmicaTh J0OO0W TeKCT KOHCTUTYLIMH. Ho, eciti 3TOT TeKCT He OyIeT COOTBETCTBOBATD
COIMATLHO-TIONIMTHYECKUM YCIIOBUSIM, OH OCTAHETCS] MEPTBOM OyKBOM. B ycIIOBHSAX KOMMYHHCTAYE-
ckux pexumoB B CCCP, Bonrapuu, Pympianm, YexocnoBakuu B KOHCTUTYLMSAX IPOBO3MJIAlaIach
TMIOJIHOTA BJIACTH BBICIIIUX MPEICTABUTEIbHBIX OPraHOB U MECTHBIX COBETOB, MEPEUNCIISIIUCH OOIHP-
HbIE TIpaBa IPaXkJaH 1 Ha3bIBAIMCh TAKUE BaKHbIE FAPAHTHHU, KOTOPHIX HE ObLIIO B OCHOBHBIX 3aKOHAX
CTpaH 3amnajiHou JieMokpaTuu. OIHAKO JAENCTBUTEIBHOCTh HE COOTBETCTBOBAJIA STUM IOJIOKEHUSIM.

J1st Toro 4yToOBl KOHCTUTYLIMSI [EWCTBOBaJa, OHA HOJDKHA YYMTHIBATh peaibHbIE YCIOBHUS
CTpaHbl, ypOBEHb PABOBOM KYJIbTYpbI HACEIEHHS 1 MHOTHE APYTue (paKTOphl OOIECTBEHHOM KU3HH.
B 3TuX ycinoBUsIX KOHCTUTYIHS — IopUAMYecKast 0a3a pa3BUTHS 3aKOHOJATEbCTBA, IPABOIIPUMEHH-
TEJIbHOHM MPaKTUKHU, MpaBoco3HaHus. OHa 3aKperuiseT CyHIeCTBYIOIHMNA «KapKac» OOIIECTBEHHOTO
Y TOCYIApPCTBEHHOTO CTPOSsI, YCTAHABIMBAET OCHOBBI MOJIMTHYECKOTO Tporiecca B odiectse. Ho ato
HE 3HAYUT, YTO KOHCTUTYIIMS — JIMIIIb MPOCTON CJIETIOK CYIIeCTBYIomen cutyaimu. [IporpeccuBHas
neMokparuaeckast KOHCTUTyIus (Amoruu 1946 r., Utamuu 1947 r., Bpaswmuu 1988 . u 1p.) cnocoo-
CTBYET MOJJIMHHOMY BBIPAKEHUIO M YUYETY BOJIM HApOJa, YKPEIJIEHUIO JEMOKPATHUECKUX MOPSAKOB,
OCYLIECTBJIEHUIO HA3pPEBIIMX COLMAIBbHO-9KOHOMUYECKUX pedpopM. KoHcTuTymm, 3akperuisioniye
aBroputapHble nopsaku (Pymemuu 1965 r., IOAP 1983 r., Dduonun 1987 r. u ap.), B KOHEUHOM
cueTe MPEensTCTBOBAIM PAa3BUTHUIO CTPAHbI, COIMAIBLHOMY MPOTPEccy M CHOCOOCTBOBAIN CO3JAHUIO
YCJIOBHI JJTs1 COIMAIbHOTO B3phIBA, YTO U MPOU30ILUIO B PymbiHuM, Dduonuu u qpyrux crpaHax. B
IOAP pexum anaprenaa ObUT JIMKBUIUPOBAH, KOHCTUTYIMSA 1983 1. 3ameHena B 1994 r. BpeMeHHOM
JEMOKPAaTUYECKON KOHCTUTYIIMEH, a 3aTeM KOHCTUTyluen 1996 r.
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ITaparpad 2. CymHocTh M coaep:KaHue KOHCTUTYINH

CymHoCTb B CBOICTBA KOHCTHTYIIHU

[IpencraBurenu pa3HbIX IOPUAMYECKUX IIKOJ MO-PA3HOMY XapaKTEPU3YIOT CyITHOCTb KOHCTH-
tyrmu. [1Ikona ecTtecTBEHHOTO MpaBa BUAMT B HEW CBOETO pojia OOIIECTBEHHBIN I0TOBOP, HOPMATHBH-
CTBI — BBICIIIYI0, OCHOBHYIO HOPMY, MTHCTUTYLIMOHAJIUCTBI — CTaTyC HE TOJIBKO rOCYJapCcTBa, HO U KOP-
MOPAaTUBHOM OPraHU3aIK OOIIECTBA B I1€I0OM, MAPKCU3M-JIEHUHU3M — ITPOAYKT KJIACCOBOM OOPHOBI 1
3aKpervIeHus ee pe3yabTaToB. Pa3inyaior CyHOCTh KOHCTUTYIIMU Kak 0CcOOO0T0 I0PUAMYECKOTO aKTa
U €€ COLMAJIbHYIO CYIIHOCTh. CyIIIHOCTh KOHCTUTYLIMM KaK IOPUINYECKOrO JOKYMEHTa COCTOUT B TEX
Ka4ecTBax, KOTOpbIe ObUT OTMEUEHBI BBIIIIE B OMPeIeIeHUN KOHCTUTYIIUH: B 0COOOM €€ COlep:KaHuH
(0OBEeKTE peryJrpoBaHusl), ee BBICIIEH IOPUANIECKON CHJIe, POJIU KOHCTUTYIIUM KaK I0pUAMYECKON
OCHOBBI TEKYIIIETO 3aKOHOJATEIbCTBA, B MOBBIIIEHHOW CTAOMJIBHOCTH, YTO CBSI3aHO C TIOPSKOM €e
MIPUHSATHS U U3MEHEeHHs1, OoJiee CJIOKHBIM 110 CPABHEHHUIO C OOBIYHBIM 3aKOHO/IATEILHBIM ITPOIIECCOM.

Hexortopble 13 3THMX KayecTB, XapaKTEpU3YIOLIMX pa3lM4Hble CTOPOHBI CYHIHOCTH, MHOIIA
Ha3bIBAIOT CBOMCTBAMU KOHCTUTYIMU. MHOTa TOOABISIIOT U Ipyrue CBOMCTBA: Oojee BHICOKAs CTe-
MeHb 00O0OIIEHHOCTH TI0 CPABHEHMIO C JPYTMMU MPABOBBIMH aKTaMU, KOMIUIEKCHBIN XapakTep KOH-
CTUTYLIMM KaK IPaBOBOTrO JOKyMEHTa U Ip. B psae cTpaH, ofHaKo, CyIeCTBYIOT OTCTYIUIEHUS OT 3TUX
MpU3HAKOB. VIHOT/Ia KOHCTUTYIIUH PETYIMPYIOT HE TOJIBKO CYIIECTBEHHBIE BOIIPOCH OOIIECTBEHHOTO
Y TOCYJAPCTBEHHOTO CTPOsI, HO ¥ COAEPIKAT UX JETATU3AIIMIO, 2 MHOT/IA, KAa3aJI0Ch Obl, COBCEM YacT-
Hble nonokenusl. Hanpumep, npunoxenue 4 k Koncturyuun Kanags! nepednciisier Takue akTHUBBI,
OTHOCSIIIMecs: K oomielt cooctBeHHOCcTH npoBuHLIME OHTtapro n KBeOek: BepxHekaHaackuil cTpon-
TeJIbHBIN (DOH]T; TIoMa [Tl YMAIMILIEHHBIX ; 3aHUsl cyla B ropojax: Aunmep, Moupeais, Kamypacka
U JIp. — BCero Oosiee IBYX JEeCATKOB MO3MLIUH, cT. 86 mBeinapckoit Koncruryum 1999 r. rnacur, yro
Ha KapOlopaTOpHbIE JBUTATEIN JOJIKHBI ObITh YCTAHOBJIEHBI OCOObIe HaJIOrH, cT. 238 KoHcTuTyum
Bpazuniu 1988 r. roBOpUT 0 MOpSsIIKE MPOIAXKHU U TIEPerpoJak aBTOMOOMIBHOTO TOIUTUBA.

B nekotopeix MycynbMaHckux crpaHax (Mpan, Karap, Oman, CaynoBckas ApaBusi U Jip.) Hajl
KOHCTUTyIMer ctout KopaH, mMeromuil 6osee BBICOKYIO I0PHIMUYECKYI0 CUITY, B IPyTrHX rocyaap-
CTBaxX JIOMYCKAETCs «KOHCTUTYLIMOHHO HApYHIAIOIIEe 3aKOHOAATEIbCTBO» — IIPUHATUE B UPE3BbIYAli-
HBIX YCJIOBHSIX UPE3BBIYaHBIX 3aKOHOB (OOBIYHO 2/3 TOJIOCOB BCEroO COCTaBa MapiiaMeHTa, KOTOphie
HECOBMECTUMBI C KOHCTUTYIIMEH, HO npeBasupyloT Haj ee nonoxkenusmu (Ilpu-Jlanka, Amaiika u
ap.). B BenukoOputanuu BbIcIIas IOpUAXYEcKast CUjIa KOHCTUTYIIMU MPU3HAETCS, HO Ha Jeje OObIY-
HBIE 3aKOHBI IO CBOEW CUJIE HE OTJIMYAIOTCH OT TeX, KOTOpbIE MCCIIEIOBATEN OTHOCAT K KOHCTHUTY-
LIMOHHBIM.

Hapsiny ¢ vickmounTenbHOM CTaOMIIbHOCTBIO HEKOTOphIX KoHCTUTylui (Koncturynms CIIA
neyictByer Oosee 200 sier Bcero b ¢ 27 TOMpaBKaMy) OCHOBHbBIE 3aKOHBI psija CTpaH A3WM,
Adpuku, JlatnHCKOM AMEPUKY MOABEPraloTCs YaCThIM U3MEHEHUEM: T10CJIE MHOTOUYMCIIEHHBIX BOEH-
HBIX TIEPEBOPOTOB OOBIYHO MPUHUMAIOTCS HOBbIe KOHCTUTYIMU (B Tamnanae CMEHWJIOCH MOJNTOpa
necsitka koucruryuui ¢ 1930-x rr., B Wemene — 6onee 10 ¢ 1970-x rr., B Benecyane — okorno 30,
KOTOpBIE, [TpaBJa, OUYeHb MOXOXKU JPYT HA pyra, U T. 11.).

CoupanbHas CyITHOCTh KOHCTUTYLMM 3aKJIIOYAETCSl B TOM, YTO OCHOBHOW 3aKOH 3aKperuisieT
COOTHOILICHUE COIMAIBHBIX CHJI U TTOJIMTHYECKUX TPYMITUPOBOK B OOIIECTBE, KOTOPbIE ITyTeM OOPbObI
Y COTPYIHMYECTBA MPUXOIAT K COMIAIICHHUIO 1O MPUHLIMIHAILHBIM BOIPOCAM OOIIECTBEHHOTO U
rOCYy/IapCTBEHHOTO CTPOsi Ha 0a3e MpU3HAHKS OOIIEUeIOBEYECKUX LIEHHOCTEH (OHU MOTYT HE TIPHIATH
K COMJIAIIICHUIO [0 HEKOTOPBIM BOMPOCaM, He 00513yI0TCs COOMIONAaTh OCHOBHOM 3aKOH ), JTMOO 3aKper-
JISIeT TOCHOJCTBO OIpPEJENIEHHBbIX CJIOEB HACEIEHUsl U MOJUTUYECKUX I'PYNIMPOBOK, OTPULIAIOIINX
MHOTHMe Takue IeHHOCTH. TloceaHee 0ObIYHO OTHOCUTCS K BPEMEHHBIM JOKyMEHTaM KOHCTHTYIIH-
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OHHOI'0 3HaU€HMs, IPUHUMAEMBbIM B PE3YJbTaTe€ BOEHHBIX M T'OCYAAPCTBEHHBIX NIEPEBOPOTOB, PEBO-
JIOLWIA, HO MHOT/Ia TaKue KOHCTUTYLIMU AEUCTBYIOT JUIMTEIbHOE BpeMs (HalpuMep, B CTpaHax ToTa-
JIMTApHOTO COLMAIIM3MA).

PaznmmuHoe cooTHOIIEHHE COIMATBHO-TIONMUTHUYECKUX CHIT O0YCIIOBIIMBAET Pa3HYIO COLIMAIIBHYIO
CyIIHOCTh KOHCTUTYLIMU. B Kutae ee coumasipHasi CyliHOCTb COBCEM MHasl, 4YeM B coceHen fro-
HuM, B bpaswmun — yem B CaynoBckoil ApaBuu u T. 1. ColpasbHasi CyIIHOCTb KOHCTUTYLIMU BbIpa-
’KaeT Ha I0PUIMYECKOM SI3bIKE TPUMEHEHHUE TeX UM UHBIX TPUHLIMIHNAIIBHBIX [TOAXO/I0B I1PH pEILIEHUN
KapAMHAJIBHBIX BOIIPOCOB OOIIECTBEHHOTO U TOCYJAPCTBEHHOTO CTPOsi, MPABOBOTO CTATyca JIMYHO-
cru. Takue noxxoasl MOryT ObITh JOepaibHO-KanuTanuctiaeckumu (CIIA), TotanurapHo-coua-
mactrdeckumu (Ky6a), monydeonansHo-Teokpatnaeckumu (Karap) u ap. Bmecte ¢ TeM KOHCTHUTY-
[IUH, OCOOEHHO MPUHSTHIE B MOCIIEAHUE AECATUICTHSI, OTPAKAIOT MPOLIECCH Pa3BUTHUSI COBPEMEHHOM
UBWIM3ALIUN, XapaKTepU3yeMble BHEIPEHUEM B KalMTATMCTUYECKOE OOIIECTBO IEMEHTOB COIMA-
musMma (Mranus, [Mopryranus u 11p.), a B couyaans3m — 3jieMeHToB Kanutaausma (Kurait u ap.). Kon-
crutyuusi Benrpun 1949 r., kotopas nocje Kpaxa TOTAJIMTAPHOTO COLMAINA3MA JIEHCTBYET C paau-
KaJIbHBIMU TONPaBKaMM, B HOBOHM pe/laKLIMi TOBOPUT O FOCYJapCTBE, B KOTOPOM «B PaBHOU CTENEHU
peanu3yloTcsl IIEHHOCTH OyprKya3HOM JEeMOKpPATUU M AEMOKPATUYECKOTO COIMATA3MA».

CoupanbHas CyIHOCTh KOHCTUTYLIMM HAXOOUT CBOE OTPaKEHHUE B €€ KAYeCTBAX MOJIUTHYECKOTO
Y UJIE0JIOTMYECKOrO JOKYMeHTa. Kak MoJMTHYecKuil TOKYMEHT KOHCTUTYLMSI PETYJIUpPYET Mpekae
BCEr0 COOTHOLIEHUE CUJI BOKPYI BOIIPOCOB TI'OCYAAPCTBEHHOH BJIACTH, MOJUTHUYECKUI IPOLIECC B
00IIEeCTBE, COAEPXKUT, XOTS U B HEOAMHAKOBOW Mepe, MPOrpaMMy MOJOKEHHS O MyTSAX pa3BUTHUS
oO1IIecTBa.

Kak uneonornyeckuil JOKyMEHT KOHCTUTYLMSI B KOHLIEHTPUPOBAHHOM BMJE OTPakkaeT Iroc-
TIOJICTBYIONIYIO B OOIIECTBE WM MPUHSATYIO €r0 PyKOBOASIIIMMU CHJIAMH COIUAIBHO-TIONIUTUYECKYIO
JOKTPUHY, OIpe/ielIeHHOe MUPOBO33peHue. MHoraa nonoxeHus o NpUHATON MIEOIOTMU HETIOCPe-
CTBEHHO 3aKPEIUICHbl B KOHCTUTYLIMU (€U MapKcu3ma-jieHnHu3Ma 1 Mao L3zanyna — B Koncrury-
uuu KHP 1982 r., ncnamckux nieHHocrent — B nnpexxHeit Koncturyuuu Amkupa 1996 r., uneonorus
MOOYTH3Ma — OT COOCTBEHHOTO MMEHH CBEPrHYTOrO 3aTeM npesuaeHTa MoOyTy — npeskHeit Koncru-
tyuun 3aupa 1980 r., ugen uyuxe B Koncturymmu KH/AP 1972 r., nanra-cuna — B Koncturymyu
WNuponesun 1945 r.). Pa3znuuHyio CyIIHOCTh KOHCTUTYLIMU KaK IOPUAMYECKOTO aKTa U €€ COLUalIb-
HYIO CYILIHOCTb HE CJIe[lyeT MPOTUBOIOCTABATh. OHM BBICTYNAIOT B €JUHOM, CIIaSHHOM BUJE: I0pU-
audeckre (popMyTUPOBKU MPUCTIOCOOIEHNE K BBIPAXKEHUIO COIMAIBHOW CYLTHOCTH, a €€ 3HAYCHHUEe
KaK I0pUIMYECKOTO IOKYMEHTA B )KU3HH CTPaHBI CBA3aHO C XapaKTepOM OOIIECTBEHHOTO U rocyaap-
CTBEHHOTO CTPOs, 3aKPEILIAEMOrO €€ HOpMaMH.

Coneprkanne KoncTurynum

OCHOBHOM1 3aKOH UMEET COLIMAIbHOE U Iopuandeckoe cogepxanue. ColpanbHOe coaepKaHue
KOHCTUTYLIMU — 3TO KOHKPETU3aL|sl €€ COLMaIbHOM cyIHOCTU. OHO Ha I0PUAMYECKOM SI3bIKE BbIpa-
’KaeT 0COOEHHOCTH B IPUMEHEHUH TeX MOAXOJOB K PEIICHUI0 KapIUHATIbHBIX BOITPOCOB OOIIECTBA,
KOTOpbIE OTHOCATCS K CYIIHOCTU KOHCTUTYIMU. ColManbHOe colepkaHue Ooraye CyIHOCTH, T. K.
OTpaxaeT HeoOXomumoe (OCHOBHI CYIIIECTBYIOIIETO CTPOs, T. €. CYIIHOCTb) M CIydaiiHOe (Heocy-
IIECTBJIEHHOE, YaCTHBIE, HAITMOHATbHO-CIIeM(pUIEcKre 0COOEHHOCTH OTIeIbHOM cTpansl). KoHcTu-
Tyuus Anonnu u [lakucrana oAMHAKOBBI 110 CBOEM COLIMAJIBHOM CYIIIHOCTH — 3TO KOHCTUTYLIUM Kalu-
TAJIMCTUYECKOTO OOIIEeCTBa, HO KOHKPETHBIE COIMAIIbHBIE CHJIBI B 3THX CTPaHaX, ONpeAesiomue ux
pa3BuUTHE, HEOJMHAKOBHI (B MEPBOM Clly4yae — KpyIHasi Oyp:yasusi, BO BTOpOM — OJIOK Oyp:Kya3uu C
nomMerykamu ). OIMHAKOBBI 0 CBOEH CYIIIHOCTH, 10 COLIMATIbHOMY coaepskaHuio KoHctuTyimu CIITA
u Erunra, ®panuuu u [Takucrana, bpaswimm u Kanags! u 1. 1.

[IpaBoBoe, 10pUINYECKOE COAEPKAHNE KOHCTUTYLIMU — 3TO TOT IOPUAMYECKU 3HAUYMMBbII MaTe-
pua, 13 KOTOPOTO OHA COCTOUT. DTO HOPMBI, 3aKPETUISIONINE OCHOBBI OOLIECTBEHHOTO CTPOs ((hOpMBI
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COOCTBEHHOCTH, OPTaHU3AIMIO YITPABJICHHUS] SKOHOMHUKOM, HAITPUMEP, IJIAHOBOE M PHIHOYHOE X035~
CTBO, MAPTUIHYIO CUCTEMY U JIP.), TOCYIapCTBEHHOTO cTpost (hopmy npasienusi, opMy yCTpoiCcTBa
rocy/1apcTBa 1 Jp.), OCHOBHBIE TIpaBa rpaxaH (MpaBo COOCTBEHHOCTH, MPaBO Ha TPy, Ha CBOOOIY
CJIOBA, HEMPUKOCHOBEHHOCTD JIMYHOCTH U Jip.). [IpaBoBOE conepkaHre KOHCTUTYLIMM HEOJUHAKOBO
B MOHAapXH4ecKoi benbrum (oHa perynmpyer MHOTME OTHOIIEHHS, CBS3aHHbBIE C TPOHOM) U PecItyo-
nvkaHckord PpaHumu, B AeMokpatuueckon Anonuu m totamurapHoi KHJP, B passurtonn Uranuu
u appukaHckoil borcBane. Paznmuue B paBoBOM coAep:KaHUM HAXOIUT CBOE KOHLIEHTPUPOBAHHOE
BBIpaKEHUE B TOM, YTO KOHCTUTYLIMOHHO-IIPABOBbIE MHCTUTYTHI, CYLIECTBYIOLIME B OJHOI CTpaHe,
OTCYTCTBYIOT B JIpyTO¥.
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Ilaparpad 3. Buabl KOHCTUTYIUI

Knaccudukanusa KOHCTUTYIME M0 CONUAJIbHBIM NPU3HAKaAM

MapKCUCTCKO-JIEGHUHCKOE HalpaBJIeHWE B MPABOBEJEHUHM OOBIYHO Pa3IMyaeT KOHCTHUTYLIUH
OyprKya3HOTO M COLIMATICTIYECKOTO THIIOB, a TaKKe KOHCTUTYLIUH, IEPEXOANM K OypiKya3HOMY THITY
(B cTpaHax KaluTAJIMCTUYECKOW OpPUEHTAlMM) U NMEPEeXOoAUM K COLMAIMCTUYECKOMY TUILy (B pEBO-
JIOLIMOHHO-IEMOKPATUYECKUX TOCYIapCTBaxX, B T. Y. B CTPaHaX COLMAIMCTUYECKON OpueHTauuu). B
OCHOBY TaKOM KJIaCCU(PUKAIIMU MOJIO0KEHBI TIPEXk/IE BCErO COLMAIbHBIE PU3HAKM: XapaKTep 3aKperl-
JISIEMOTO OCHOBHBIM 3aKOHOM OOIIIECTBEHHOTO CTPOSI U MPUPOAA TOJUTUYECKON BJacTH (MHOTAA
YUUTBHIBAIOTCSI U JIPyTM€ MOMEHTHI, HallpUMep, OpraHu3alvsi rocylapCTBEHHOW BJIACTUM Ha OCHOBE
IIPUHLUIIA TTOJTHOBJIACTHS COBETOB B COLIMAIMCTUUECKUX cTpaHax). Takas kiaccudpuKkanus oTpaxaer
(rpaBAa, AaIeKO He MOJTHOCTHIO) CYIIECTBYIONINE Peaiiy, XOTsI TEPMUH «Oyp)Kya3Hble» TI0 OTHOIIe-
HUI0O KO MHOTMM COBPEMEHHBIM 3alla/IHbIM KOHCTUTYLMSAM HeyaadeH. Kak yxe oTmevasoch, CUTY-
alysi B COBPEMEHHOM MHpE Topasjio CJOKHee, UIYT MPOIECcChl COMMKEHHS Pa3IMnYHbIX MPAaBOBBIX
cuctem. C Apyroi CTOPOHBI, B HEKOTOPBIX rocynapcTeax (Harnpumep, B Jlecoto, Omane, 3aupe), neu-
CTBYeT (WJIM JeWICTBOBAJIN) TAKUE KOHCTUTYLIMH, KOTOPBIE eIlle TaJIeKU OT OypXKya3HbIX U TeM OoJiee OT
OyprKya3HO-JIeMOKpaTHuecKuX Mopenei. [103ToMy ¢ TOUKH 3peHHs] COLUAIbHOM CYIITHOCTH HEPEKO
pasnuyaoTcs: noiayeoaaabHO-TEOKPATUYECKUEe KOHCTUTYLMM (HanmpuMmep, KOHCTUTYLMU bpynes,
Karapa, CaynoBckoii ApaBum), KOHCTUTYIIUHM Pa3BUTOro Kanuranaucrudeckoro ooOmectsa (CIIIA,
®pannus, SAnonust), KOHCTUTYLMU ToTamuTapHoro coranusma (KH/IP, Ky6a) u nmocrcormanictu-
yeckue KoHctuTyluu (Pymbiausg, YkparHa). ColpasnbHOe coepKaHue HaXOOUT CBOE BbIpaXKEHUE B
CYIIIECTBOBAaHUM JAEMOKPATUUECKUX, aBTOPUTAPHBIX M TOTAIUTAPHBIX KOHCTUTYLIMH. EcTh U npyrue
KJaccuukanum: 1mdepaibHble, STATUCTCKUE (OT (PpaHIl. CI0BA «TOCYIAPCTBO» ), XapaKTePU3YIOIIH-
ecsl TunepTpopUpOBaHHON POJIBIO rocynapcTBa. B ycIoBUsAX MepexoqHbIX MEPUOJOB HEPEIKH ITa-
TUCTCKU-JTNOEpAIbHbIE KOHCTUTYIIUH C 3JIeMeHTaMu aBTopuTapu3mMa. OTKPHITO aBTOPUTAPHBIE KOH-
CTUTYLIMM B Hallle BpeMs BCTPEUAIOTCSl KpaiHe PeiKo, OOBIYHO PEasbHbId aBTOPUTAPU3M ObIBAET
MIPUKPBIT IEMarorud4ecKUMH Jo3yHraMu. Cka3aHHOE OTHOCUTCS M K TOTAJIMTAPHBIM KOHCTUTYLIUSIM,
XOTS B JAHHOM CJIyvae aHTUAEMOKpATU3M BhIpakeH Hanbosee oTuemBo. Ha 6aze mpoucxonsiiero
COJIMKEHUST TIPABOBBIX CHCTEM CKJIAJbIBAETCS MOJEb KOHCTUTYLUM COBPEMEHHOHN IUBHUJIM3ALIUH,
KOTOpasi B TO kK€ BPeMsl yUMTBIBAET OCOOEHHOCTH Pa3JIMYHBIX CTPaH.

Knaccudukanysi KOHCTUTYIMH M0 IOPU/INYECKAM NMPU3HAKAM

Beiie yke roBopuiioch O A€I€HUM KOHCTUTYLIMI C TOYKYU 3PEHUS UX CTPYKTYpPbl HA KOHCOJH-
IMPOBAHHBIE, HEKOHCOMIMPOBAHHBIE U KOMOMHUpPOBaHHbIE. [10 1oprarueckoMy Colep:KaHuo pas-
JIMYAIOT MHCTPYMEHTAJIbHBIE U COLMAJIbHbIE KOHCTUTYLIMU. [lepBble peryaupyior JIMIib CTPYKTYpY
roCy/1apcTBa, €ro OpPraHsl, NOPAJOK OCYIIECTBICHUS FOCYIapCTBEHHOM BJIACTH, IIpaBa YeJI0BEKA U He
cofepsKaT WM MOYTH He COAEPXKaT COIMANBHBIX TIOJIOKEeHUH. B HacTosiee Bpemst 3To JIMOO eqrMHINY-
HbIE CTapble KOHCTUTYIMH, TIPUHSTHIE CTONIETHS Ha3ald, TMOO KOHCTUTYIIUH B HEKOTOPBIX Pa3BUBAIO-
nmxcs crpaHax. CoBpeMeHHbIe KOHCTUTYLIMN — KOHCTUTYLIUM COLIMAJIbHBIE.

B 3aBucuMocTH OT hopMBI pa3aMyaloT JBa BUIA KOHCTUTYLIMIL: TMcaHble U Henucansble. [Tuca-
Hasi KOHCTUTYIMSI — 9TO OCOOBIN 3aKOHOJATEIIbHBIA aKT WM HECKOJIBKO HEPEAKO Pa3sHOBPEMEHHBIX
akToB (Hanpumep, B U3zpaune, 1lIBennn), koropsie ouiinanibHO MPOBO3IVIAIEHBl OCHOBHBIMU 3aKO-
HaMU JaHHOH cTpaHbl. Hemvcanast KOHCTUTYIIUSL — 9TO COBOKYITHOCTb Pa3IMYHBIX 3aKOHOB, Cyae0-
HBIX TIPEleEHTOB U 00bIYaeB (KOHBEHIIMOHATBHBIX HOPM); U3-3a MOCIETHUX TaKash KOHCTUTYIHS U
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HA3bIBAETCSI HETIMCAHON. DTU aKThl U HOPMbI B CBOEH COBOKYITHOCTH 3aKPEILISIOT B KAKOU-TO Mepe
OCHOBBI CYIIIECTBYIOILIETO CTPOsi, HO (POPMaJIbHO HE MPOBO3IJIALLIEHB B KAYECTBE OCHOBHBIX 3aKOHOB
(BenukoOpurtanus, Hoas 3enanaus).

VYkazaHHOe pa3anyure B 3HAYUTEIBHOI MEpe YCIOBHO, T. K. B HACTOSIIIEE BPEMSI HET TAKUX KOH-
CTUTYLIMH, KOTOpbIE ObLIM Obl 1IEIMKOM HEMHUCAHBIMU (ke BenmkoOpuTtaHusi, KOTopasi CunTaeTcs
KJIACCMYECKOU CTPAHOU HEMMCAHON KOHCTUTYIIMU, UMEET B €€ COCTaBe MHOKECTBO MUCAHBIX AKTOB).
[ToaTomy yka3zaHHOE BbIIlLIE Pa3JMuMe MMCAHON M HEMUCAHOM KOHCTUTYLIMI YacTO 3aMEHSIOT pasiiu-
YusAMHU (POPMAJIBHOM KOHCTUTYLMM (KOHCTUTYLIMOHHBIM aKT) U MaT€pUaIbHOM KOHCTUTYLIMU (COBO-
KYITHOCTb HOPM, PETyJIAPYIOLIMX BOIPOCH KOHCTUTYLIMOHHOTO 3HAYEHUS).

[No nopsiaKy M3aaHUsI KOHCTUTYLUH 3apyOeKHBIX CTpaH MOAPA3AEISIOTCS Ha: OKTPOUPOBAH-
Hble (JapOBaHHbIC); MIPUHSATHIE TPEICTABUTEIHHBIM OPraHoM (YUpeauTesIbHbIM COOpaHKeM, rapra-
MEHTOM); 0I00peHHbIE Ha peepeHayMe.

[To criocoby n3MeHeHust pa3IuIaOT «THOKHE» U «KECTKHE» KOHCTUTYIMU. «[ MOKMMI» Ha3bl-
BaIOT T€ U3 HUX, KOTOPBIE U3MEHSIIOTCSI B TOM K€ TIOPSIZIKE, UTO U IPYTUe 3aKOHbI (TaKoBa, HAIIPUMED,
HerrcaHasi KOHCTUTYIMs BenukoOputanum). [{1st BHeCeHHs] UBMEHEHHI B «KECTKHE» KOHCTUTYLIUH
TpeOyIoTCsi 0COObIe YCIIOBUSI, yKa3aHHbIE BhIIIE (KBATH(PHUILIMPOBAHHOE OOJBIITMHCTBO TOJIOCOB, JBOM-
HOW BOTYM (TOJIOCOBaHME), YTBEpKIeHUE Ha pedepeHiyme u ap.). B HacTosee Bpemst HaOmonaeTcst
TEH/ICHIIWsI TTOSIBJICHUSI BCe OOJIBIIIErO YMCIa «CMEUIaHHbIX» O MOPSIIKY U3MEHEHHs] KOHCTUTYLIUI:
OJIHU WX CTaThbH HE MOJJIeKAT U3MEHEHHUIO BOOOIIe, APYTHue U3MEHSIOTCS B YCIOKHEHHOM TOPSIIKE,
TPETHU — B YIIPOLIEHHOM. BHECTH ONPaBKy B «KECTKYI0» KOHCTUTYLIMIO, ECTECTBEHHO, TPYAHEE, YeEM
B «TMOKYI0», HO €CJT TEKCT KOHCTUTYIIIOHHOTO JIOKYMEHTa OCTaeTCsl 0e3 U3MEHEHHI B TeUeHHe [T~
TEJILHOTO BPEMEHH, TO 3TO €Ille HE 3HAUMT, YTO HEM3MEHHOM OCTaeTcsl Takke U (PakThyecKasi KOH-
CTUTYLMS cTpaHbl. PaKTUUYECKass KOHCTUTYLIMS U3MEHSETCS Kak/Iblid pa3, KOrja B CTpaHe W3MEHSsI-
€TCs1 COOTHOLIEHUE CUJI, HO B TEKCTE KOHCTUTYLIMOHHOTO IOKYMEHTa TaKUe U3MEHEHUS OTPAKAIOTCS
JaJIeKO He BCeraa.

B 3aBucuMocTH OT meproa IeUCTBUSI KOHCTUTYIIMK OBIBAIOT MIOCTOSIHHBIMU M BPEMEHHBIMHU.
Pa3zymeercs, oTHeceHue TOW WM MHOM KOHCTUTYLIMM K NIEPBOM I'PYIIE OTHIONb HE O3HAYAET €€ BeU-
HOTO JICVCTBUSI: BEYHBIX KOHCTUTYIMI He ObiBaeT (Oosee AByx BekoB aeiictByeT Koncturyims CIIA,
6onee Beka — bemprin, Hoperun). Hepeaku ciyvau, koraa npuHATHE U O(UIMAIBHO Ha3BaHHbBIE
MOCTOSTHHBIMHA KOHCTUTYIIM BCKOPE OTMEHSIOTCS U 3aMEHSIIOTCSI HOBBIMH, OOJiee TPOrpeCCMBHBIMU
WIH, HAIIPOTUB, peaKUMOHHBIMU. [loCTOsSIHHAS KOHCTUTYLIMS — 9TO Takas, B KOTOPOM HE yCTaHaB-
JIMBaeTcs 3apaHee KaKuX-JIMO0 XPOHOJIOTMYECKUX TPAHMUIL ee ISUCTBUS WM He MpeayCcMaTpuBaeTCs
COOBITHIA, PU KOTOPBHIX OHA JIOJKHA OBITh 3aMeHeHa. BpeMeHHast KOHCTUTYIHS OrpaHIMYUBAET CPOK
CBOETO JIEVCTBUS WM YCTAaHABIMBAET YCJIOBUS, IIPU MOCTYIUIEHMH KOTOPBIX OHA 3aMEHSIETCS IOCTO-
AHHOH KOHCTUTYLMel (Harpumep, KoHCTUTYIHMOHHAS Aekmapanus VemeHckoit Apabekoii Peciy6-
muku 1974 r., Bpemennble koHcTUTyIMu Mpaka 1970 r., OAD 1971 r., Cynana 1985 r., Taunanga
1991 r., FOAP 1994 r. u np.). BpemeHHbIe KOHCTUTYIIMU PUHUMAIOTCS 6€3 CO3bIBA YUPEAUTETHHOTO
coOpanus 1 Ha pedpepeHayM He BhIHOCATCS. OOBIYHO OHU TIPOBO3MJIAIIAIOTCS TJIABOW TOCYIapCcTBa
(Tak vacro ObiI0 B Erunre, TakoBa Obula BpeMeHHast KoHcTUTyms Tamnanaa 1991 r.) uiam HOBBIM
PYKOBOJICTBOM CTpaHbI nocsie ouepeaHoro nepesopota (Cynad 1985 r.). MHOrue u3 Ha3BaHHBIX BbIIIIE
BPEMEHHBIX KOHCTUTYLIMI Y€ 3aMEHEHbl IPyrMMH, HO, HanpuMmep, B VpaHe BpeMeHHasi KOHCTH-
TyLus JeicTByeT yxe Tpu aecaruieruss. B OAD B 1996 r. BpemeHHast KOHCTUTYLMS 3aMEHEHa Ha
MOCTOSIHHYIO, XOT$1 €€ TeKCT U3MEHUJICS] HE3HAUUTEJIbHO.

C TouKM 3peHus 1eJIenoaraHusl pa3inyaloT KOHCTUTYIUH IPOrPaMMHOIO XapakTepa U KOH-
crarupyiomme. [IporpaMMHBIME OOBIYHO SIBJISIIOTCS BCE COLMATMCTUYECKUE KOHCTUTYIIUH, OTpe/e-
JISIIOIIME 1IJIM CTPOMTENIbCTBA COLMATM3Ma U KOMMYHU3Ma (Harpumep, B Kutae, Kak OObsACHSIOT
ero pyKOBOJHTEH 1IeJTb CTPOUTEbCTBA COIMAIM3MA, TIOCTaBJIeHHAs] B KOHCTUTYLIUH, TIOTpeOyeT AJIs
cBoero ocyiectBieHus npuomsuteasHo 100 er). KoHcratupyiomye KOHCTUTYIIMU HE CofiepKar
MIPOTrPaMMHBIX MOJIOKEHUH O TIpeoOpa3zoBanmii oommectBa (Hanpumep, Koncrutyrus CIIA). OgHako
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OoMbIIIast YacTh HOPM MPOTPAMMHBIX KOHCTUTYIMIA — KOHCTaTUPYIOIIKE, & B KOHCTATUPYIOIIUX KOH-
CTUTYLIMSIX TIOYTH BCEIZA COAEPKATCs JIEMEHTHI IIPOrpaMMBbl, LIEJEBble YCTAHOBKM (HalpuMmep, B
npeamOynax, BBeieHHs1X ). C TOUKM 3peHUs] TEPPUTOPHATIbHBIX MACIITA00B AeHCTBUS U (hOPM TOCY-
JIAapCTBEHHOCTH PA3IMYaloT KOHCTUTYIMH (peepaTHUBHBIX TOCYAAPCTB, YHUTAPHBIX TOCYIAPCTB, CYOb-
eKTOB deiepauuu. B penkux ciyyasx KOHCTUTYLIMU UMEIOTCS B ABTOHOMUSIX ITOJIMTUYECKOTO Xapak-
Tepa (Hanpumep, ABToHOMHas1 Pecniyonuka Kpeiv B Ykpaune).

Tenaennusi pa3BuTHs 3apy0eKHbIX KOHCTUTYIH

O011eMrpOBOIA MPOIECcC Pa3BUTHS KOHCTUTYIIMIM TPOIIE TPY STala v cefiuac HaXOAUTCs Ha
yerBepToM. Ha pa3HbIX 3Tanax Ux COLMaIbHOE U I0OPUIMYECKOEe COAepKaHue M3MeHsI0Ch. [lepBhiii
3Tan JJIWIICS OT BOBHUKHOBEHUS coBpeMeHHbIX KoHcTuTymid B X VIII B. 1o [lepBoii MupoBO# BOMHBI
1 00pa30BaHMs TOCYIAPCTB TOTATUTAPHOTO colani3mMa. KOHCTUTYIIMOHHBIN MTPOIIECC HA 9TOM JTare
oxBarbiBal B ocHOBHOM EBporty, CeBepHyio 1 IOxHyl0 AMepuKy (MCKJIIOUEHUS COCTABIISAIN adpu-
kaHckas JIuGepusi, FOxnas Adpuka u Acrpanus). O0beM KOHCTUTYIIMOHHOTO PEryJIMpPOBAHUS
ObLT y3KMM, OH OI'PaHUYMBAJICS TIPEUMYIIECTBEHHO JTMYHBIMUA ¥ HEKOTOPHIMH MOJIMTUYECKUMHU Tpa-
BaMU I'pakJaH, a Takke BOMPOCAMH OpPraHU3alliy U AESTeIbHOCTA OPraHOB rOCYIapCTBEHHOW Bila-
cru. Ha BTopoMm 3Tane — mMex1y AByMsI MUPOBBIMU BOITHAMHU — KOHCTUTYLIMOHHOE pETyJIMpOBaHKE
PacnpoCTpaHMIIOCh HA HEKOTOPbIE BHOBb 00pa3oBaHHbIE rocyaapcta Bocrounoit EBponbl, enuHmny-
Hble cTpanbl A3un U Adgpuku (B Adpuke 3T0 ObUTH MPEUMYIIECTBEHHO TaK Ha3bIBa€Mble «KOJIOHU-
aJIbHBIE KOHCTUTYLIMW» ). B CBSI3M ¢ BO3pocCIIeld SKOHOMUUECKOW U COIUAILHOM POJIbIO TOCY/IapCcTBa
TaKOE PeryIMpoBaHUE 3aTPOHYJIO (M B CTAPHIX U B HOBBIX TOCY/IAPCTBAX) HOBBIE 00IACTH OOIECTBEH-
HBIX OTHOIIICHUH, a B TIOSIBUBIIMXCSI KOHCTUTYIMSIX CTPaH TOTAJIUTAPHOTO COIMATM3MA OHO MPUOO-
PEJIo MoYTH BCeOOBEMITIONINI XapaKTep, OXBATHB chepy COIMATBHO-IKOHOMUYECKHX MPaB, UAEO0JI0-
MU, CO3/IaHUE TOTAJIMTAPHOU MOUTUYECKOU cuctembl. Ha TpeThem sTarne — nocie Bropoit MupoBoi
BOUHHI 10 pyOeka 80-90-X IT. — KOHCTUTYIIMOHHBIN TIPOIIeCC MPUOOpes IOOATBHBINA XapaKTep, pac-
MIPOCTPaHMBLINCH HA A3ulo, Appuky, OKkeaHHIo, IIOCKOJIBKY B pe3y/ibTaTe JIMKBUJALMY KOJIOHUAJIb-
HOH 3aBHCUMOCTH BO3HUKJM Oosiee 100 HOBBIX rocymapctB. IlepBble KOHCTUTYLIMH, XOTSI U 4acToO
OTMEHsIEMblE MOHApXaMH, IMOSIBWJIMCh B CTpaHaX MYCYJbMaHCKOro (pyHaameHranusma (baxpeiin,
Kyseiit u gp.). Ha 3TOM 3Tane B pa3HbIX Ipynnax rocyJapcrs JEWCTBOBAIMA YETbIPE MOJEIN KOH-
CTUTYLIUH: JInOepanbHble KoHCTUTYIMK niponutoro (CIIA, Benbrus u ap.), couuanbHO-IMOepabHbIe
KOHCTUTYLIUU «BTOPOH BOJMHBI» (SInmoHuum 1946 r., Utanum 1947 r. u n1p.), craTu4ecKre KOHCTUTY-
MU — B CTPaHaxX TOTAJMTAPHOrO COLMaIM3Ma U psjie rocynapcTB A3 U AQpUKHM Kak COLUAIIM-
CTUYECKOH, TaK Y KalUTAMCTUIECKON OPUEHTAIINH, 1 JTMOePaTbHO-9TATUIECKUE KOHCTUTYIIUU — BO
MHOTMX pa3BUBAIIIMXCA CTpaHax (Bkiodas JlatnHekylo Amepuky). [lon BivsaHueM paHHuX conua-
JIMCTUYECKUX KOHCTUTYLIMIA, MAaCCOBOTO AEMOKPATUYECKOrO ABUKEHUSI BO MHOTMX OCHOBHBIX 3aKO-
Hax KalUTAJIMCTUYECKUX CTPaH ObLI CYIIECTBEHHO pacHIMpeH OOBEKT KOHCTUTYLIMOHHOTO pPeryJiu-
POBaHUs: B HUX ObUIM BKJIIOYEHBI COIMAIBHO-9KOHOMHUYECKHE MOJIOKEHH S, KOPMbI O POJIU TIAPTHIA,
MIPUHIIMIIBI BBICIIEH MOJTUTHKH, OTYACTH TONOKEHHs 00 OOIIeCTBEHHBIX 00bequHeHusX. Koneruty-
LM TOTAIUTAPHOTO COLMAIM3Ma OTPULIATIM pa3/ieieHUE BJIACTeN U 3aKPEeIUIsUIM IPUHIMIT €AUHCTBA
rOCyJapCTBEHHOH BJIaCTH B ero crieruguueckoM nonumanuu (Bes Biaacts Coseram!), npoBo3ria-
M)A PYKOBOJSIILYIO POJIb MAPKCUCTCKO-JIEHMHCKOM MAPTUU B OOIIECTBE U TOCYIAPCTBE, TPEUMYIIIe-
CTBAa B MpaBax Ui «TPYASIIUXCS», 00s3aTeNbHYI0 Uieonoruio. OCHOBHBIE 3aKOHBI TOTAIMTAPHBIX
CTpaH COLMAIMCTUYECKON OPUEHTALMHM OTKPBITO 3aKPEIUIsUI BOKANU3M U MPEAIUCHIBAIM OfHOIAP-
TUIHOCTh. OHM BO MHOTOM KOIIMPOBAJIM COLIMATTMCTUUECKYIO KOHCTUTYLIMOHHYIO MOJIEJIb, YAaCTO YXY/-
1masi ee (BIpoveM, OHM BKJIIOUAT HEKOTOPHBIE JTOepasibHbIe MONIoKeHusT). KOHCTUTYLIMM rocynapcTs
KAITUTAJIMCTUYECKON OPUEHTALIMY TATOTEJN K 3allaJHOM MOJIENHN, 3aUMCTBYsI BMECTE C TEM OT/IEJIbHbIE
TOJIO’KEHU I OCHOBHBIX 3aKOHOB TOTAJMTAPHBIX COLMAIMCTUYECKUX TOCYJAPCTB (IT0 HALIMOHAIBHOMY
BOIIPOCY, O IJTAHKPOBAaHUH, OOpBOE ¢ IKCIUTyaTarmeit u ap.). Ha 3Tom starne Bo MHOTMX CcTpaHax 0co-
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OEHHO YETKO BBISIBUIOCH TPOTUBOPEUHE MEXKY IOPHIMUECKON 1 (PAKTUIECKON KOHCTUTYIIUEH, MHO-
'Y€ TIO3UTUBHBIE HOPMbI KOHCTUTYLIMM HEPEKO HOCUJIU JIMIIb JeKJIApaTUBHBINA XapakTep (0COOEHHO
B COIMAIMCTUYECKUX M PA3BUBAIOIIMXCS CTpaHax).

YerBepThlil oTar, HaYaBIIUKCsA B KOoHIle 80 — Hauaie 90-X IT., XapaKTepu3yeTcsl KpyllIeHuemM
TOTAJIUTAPHBIX pe:kuMoB B EBporne, Azun, Adpuke. C konna 80-x rr. 1o 2000 r. mpunsito 6omee 100
HOBBIX KOHCTUTYLIMH, B T. 4. B HauOoJee KOHCEPBATHBHBIX MYCYJIbMaHCKUX cTpaHax (CaymoBckas
Apasus B 1992 r., Oman B 1996 r.). OHM OTpa3uiv N3MEHEHUE CUTYAllM1 U KOHCTUTYLIMOHHBIX ITPH-
OpUTETOB, BO3pAcTaHUE 3HAUCHHU ST OOIIEUEIOBEYECKUX IIEHHOCTE! (B KaKOH-TO Mepe 3TO OTHOCUTCS
Y K HOBBIM KOHCTUTYIIMSIM COX PAHUBIIMXCSI COLTUATIMCTUIECKUX CTPaH, K MOMPaBKaM K HIM), pa3pbiB
C TOTATUTAPU3MOM, CONMMIKEHHE Pa3IMUHBIX TPABOBBIX CHCTEM MpH Oojiee TOUHOM ydeTe COOCTBEeH-
HOTO OIIBITA.

Ha sTOM 3Tane BO3HUKIJIO HOBOE SIBJICHUE: TOCTCOIMATUCTUIECKUE KOHCTUTYIMHU, TIPHHITUIHN-
QJIBHO OTPUHYBIINE TOTAJMTAPHOE «CTApOE», HO Ha JeJie COXPAHSIONINE KOe-UTO U3 Hero Hapsjay
JOMUHUPYIOLUIMM «HOBBIM>.
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IHaparpacg 4. UHCTUTYT KOHCTUTYIITHOHHOTO KOHTPOJISI.
IloHsTHE U 3HAYEHNE KOHCTUTYIIHOHHOTO KOHTP0JIs

Peanuzanys KOHCTUTYLIMY OCYIIECTBIISIETCS ITyTEM U3/IaHKS 3aKOHOB, aKTOB UCIIOJIHUTEIbHOW
BJIACTH, IPUHATUS CYAEOHBIX PEIeHUH, AeATebHOCTU TOCYIapPCTBEHHBIX OPraHoB, OOIIECTBEHHBIX
00beIMHEHNIA, TPaKIaH, ITyTeM CAMBIX Pa3JIMYHBIX IPOSIBJICHUH KU3HEAEATEIbHOCTY o01ecTBa. Bes
3Ta JIeSITebHOCTD, €CJIM OHA MOXET ObITh YPEeryJMpoBaHa U PEryIUpPYyeTcsl MPaBoOM, JOJIKHA COOT-
BETCTBOBATh KOHCTUTYLIMU. IOpuanueckoe BEpXOBEHCTBO (BbICIIAs I0pUAMYECKas CUila) KOHCTUTY-
UM TIPEATIoaraeT ee 3aluTy U KOHTPONb 3a ee coOmoneHueM. [Ipexae Bcero BO3MOXHBI HEro-
CpeICTBEHHBIE CIIOCOOBI 3alMThl KOHCTUTYLMH. Harmpumep, Hapo/ B 1IEJIOM M KaXAbli I'PakIaHUH
B COOTBETCTBUM C KOHCTUTYLMsAMU ['aHbl, 'epmanun, CinoBakuu BlipaBe BOCHPENSTCTBOBATh MOCS-
raTejbCTBaM Ha JIEMOKPAaTUUECKUI KOHCTUTYLIMOHHBIN cTpoi. CylIecTBYeT OTBETCTBEHHOCTb JOJIXK-
HOCTHBIX JIMI] 32 HapYIlIEHHE KOHCTUTYLIUY (paccMaTpUBaeMble HUKE UMITMYMEHT, PEIaHKUE BBICILIUX
JOJKHOCTHBIX JIMI] OCOOOMY CyIly), BO3MOXHBI PEIIPECCUBHBIE MEPHI C TIEJIbI0 MTPEeceUeHusl HapyIlle-
HUI KOHCTUTYLIMY (3allpelieHue 1o Cyay AESTeNIbHOCTY MOJUTUYECKUX MAapTHi, OJPHIBAIOLINX KOH-
CTUTYLIMOHHBIN CTPOM, BBEJICHUE UPE3BbIUAHOIO MOJIOKeHUs1). ECTh Hecnenuaiu3npoBaHHbIN KOH-
CTUTYLIMOHHBIA KOHTPOJIb, KOTOPBII OCYLLECTBIAIOT T€ WM UHbIE pacCMaTpUBaeMble HUKE OpraHbl
Hapsy C BBIIIOJIHEHUEM MMM JIPYTUX IJIaBHBIX 33/1a4 (Harnpumep, Npe3uJeHT Kak rapaHT KOHCTUTY-
[IUM WM YTIIOJTHOMOUYEHHBIH MapiaMeHTa — oMOy/ICMaH Io TpaBaMm 4esioBeka). OmHako ocoOyio posb
UTpaloT CHIELIMAIM3UPOBAHHbBIE OPraHbl KOHCTUTYLIMOHHOTO KOHTPOJIS (HallpuMep, KOHCTUTYLIMIOHHbIE
Cylpl). B X016 KOHCTUTYLIMOHHOTO KOHTPOJIA (€r0 OpraHsl U IPOLEAYPbl pACCMATPUBAIOTCS HUKE)
OCYLIECTBIISIETCS] HE TOJIBKO 3alllMTa KOHCTUTYLIMOHHBIX HOPM, HO U MX Pa3BUTHE B COOTBETCTBUU C
u3MeHsioIeiics: oocranoBkoil. Hanbonee sipkuit npumep atoro — CIIA rae neiicTByiomiasi CeromHs
Koncturytus 1787 r. 6bl1a MpUHSATA B COBEPIIIEHHO MHBIX COIMATPHO-9KOHOMUYECKUX U TMTOJTUTHYEC-
ckux ycnoBusx. [loutu 3a 1Ba cToseTvsi CylecTBOBaHUSI KOHCTUTYLIMOHHOTO KoHTpods (¢ 1803 r.)
cyasl 1 npexie Bcero BepxosHsiil cyn CILA, cBoMMM TOIKOBAaHUSAMM CO3AAJIN IMPAKTUUECKU HOBYIO
«KHMBYI0O KOHCTUTYLIMIO. HOBbIE HOpMBI KOHCTUTYLIMOHHOTO IpaBa CO3/1al0TCSl OpraHaMU KOHCTHUTY-
LIMOHHOTO Ha/30pa U B Apyrux crpa”ax (Mugusa, Uramusda, Kanaga, ®panuusa u T. 1.).

C nmpyroii CTOpOHBI, KOHCTUTYIIMOHHBIA KOHTPOJIb HE BCETa 0OeperaeT KOHCTUTYIIMIO OT Hapy-
IIAIOIIETo ee 3aKoHoaaTeabcTBa. OCOOEHHO 3TO OTHOCUTCS K CTpaHaM, I7ie OCYIIECTBIISETCS TOJbKO
MOC/IEYIOIIMI KOHTPOJIb (IIOCJIE BCTYIUIEHUS B 3aKOHHYIO CHITY [TPABOBOI'O AKTa): HEKOHCTUTYLIMOH-
Hble HOPMATHBHBIE aKThl (0COOEHHO aKThl OPraHOB UCTIOJTHUTEILHOM BJIACTH, B YACTHOCTH, IPUHUMA-
eMbl€ B MOPS/IKE JEJIErMPOBAHHOIO 3aKOHO/IATEbCTBA) JEUCTBYIOT MHOTAA AECATUIIETUSAMU, MIPEKIE
YeM BO3HUKAET BOMPOC 00 MX KOHCTUTYIIMOHHOCTH.

Hakonern, B mpakThke caMUX OpraHOB KOHCTHTYIIIOHHOTO KOHTpOJIsI OBIBAIOT CITy4au, KOTJaa
B NIPUHATHIX UMH PEIICHUsIX HEBEPHO MCTOJIKOBBIBAIOTCS TMOJNOXKEHHST KOHCTUTYIMA. KocBeHHO 00
STOM CBUAETEIBCTBYIOT OCOObIE MHEHHSI WIEHOB KOHCTHUTYIMOHHBIX CYIOB, JOBOJIBHO YacTO€ MpH-
HATUE pelIeHUI NP MUHUMAaJIBHOM nepeBece rojocos (Harpumep, 5:4 B CIIIA). Tem He meHee,
MHCTUTYT KOHCTUTYLIMOHHOTO KOHTPOJISI — BaXKHEHMIIIUI 1eMOKpaTUYeCKUil MHCTUTYT. Ero npaBuiib-
HOe (PYHKIIMOHMPOBaHKE 00ecrieurBaeT COOMIOIEHNE OCHOBHOTO 3aKOHA, TIO[/IEPKUBAET HEOOXOIH-
MYIO CTaOMIIBHOCTb.

Oprasbl, ocylecTBJIsIONIINE HecTenaJIn3upOBaHHbII
KOHCTUTYHHMOHHBIA KOHTPOJIb (Haa30p)

B coumanuctryeckux crpaHax (pyHKIIMM KOHCTUTYIIMOHHOTO KOHTPOJIs (Haa30pa) OCOOEHHO
32 KOHCTUTYLIMOHHOCTBIO IIPMHUMAEMBIX 3aKOHOB BO3JIOKEHBI HAa CaM IApJIAMEHT, a TAK)KE Ha €ro
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MOCTOSIHHO JIEUCTBYIOIIMI OpraH (IIPe3unyM BBICIIETO MPeICTaBUTENILHOIO OpraHa, rocyaapCTBeH-
HBII COBET, MOCTOSIHHBIM KOMUTET U JIp.). VIHOTIa /17151 3TOM 1Ie/Iy MPH MapiiaMeHTe CO3/1aBaJiCs Cre-
LMATbHBIA OpraH (MOCTOSIHHASI KOHCTUTYIIMOHHASI KOMUCCHS), BKJTIOYABIIMN HAPSAY C AeryTaTaMu
HECKOJIbKO CHEIMAIMCTOB MO KOHCTUTYIIMOHHOMY TpaBy (TaKOU MOPSIOK CYIIECTBOBAJ PaHbIIE B
PymbiHiu, B HecymiecTBymommeil HbiHe ['epmanckoi [lemMokpatrueckort PecryOnuke), HO perieHus
3TOro OpraHa MMeJM TOJIBKO PEKOMEHJATeNIbHblid XapakTep. B Hactosiee BpeMsl B COUMAIMCTH-
YECKUX CTPaHaX HET CIEIUAIbHBIX OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJsl. CuuTaercs, 4To UxX He
JOJDKHO OBITh, T. K. HAJIMYME TaKUX OPraHOB HApYIIajo Obl BEPXOBEHCTBO mMapiaMeHTa. Crieruaib-
HBIX OPraHOB KOHCTUTYITMOHHOTO KOHTPOJIS HEeT B BenmkoOputanuu, rjie BrepBbie Oblia chopmyu-
pOBaHa KOHIIETIIIMSI BEpXOBEHCTBA NapiiaMeHTa, HeT B Hunepnanaax.

B psine cTtpan HekoTOpbie (DYHKIIMU KOHCTUTYIIMOHHOTO HaI30pa BBITIOIHSIET MTPE3UAEHT, KOTO-
PbIil B COOTBETCTBUM C OCHOBHBIM 3aKOHOM SIBJISIETCS TapaHTOM KOHCTUTYIuM (PymbiHus, YkpauHa,
®pannys u ap.). [IpakTuaecku 3To BhIpaXaeTcsi, B YaCTHOCTH, B TOM, UTO MIPE3UAEHT MOCIIE MPUHSI-
THS 3aKOHA MApIAMEHTOM M JIO €ro MPOMYJIbraliiy (TIOIMUCAHUS MPE3UAECHTOM U OMyOIMKOBAHUS )
BIIpaBe MCIIOIb30BaTh BETO (HE MOAMMCATh 3aKOH, B PE3YJIbTaTe Yero OH He BCTYIAET B CHIIY) WU
00paTHUTHLCS B CIICIIUAIBHBIN OpraH KOHCTUTYIIMOHHOTO KOHTPOJISI C BOIIPOCOM O KOHCTUTYITUOHHOCTH
JAHHOTI'O aKTa.

Hanzop 3a coOiioieHreM KOHCTUTYIUH OCYIIECTBIISIIOT B CTPaHAaX TOTAIMTAPHOTO COIUAI3MA
MIPOKyparypa, Mo OTIEJIbHbIM BOIIPOCaM (IIpaBa YeJIOBEKA, OXPaHa OKPYKAIOIIE! Cpe/ibl, paBHOIIpa-
BUE SI3BIKOB M JIp.) — YIIOJTHOMOYEHHbIe TMapyiameHTa (oMOynacManbl). [Ipu perucrpaivu ycTaBoB
OOIIIECTBEHHBIX O0bEAMHEHUIA PErUCTPaTOp (OOBIMHO MUHUCTEPCTBO IOCTHIIMM) MPOBEPSET UX COOT-
BETCTBHE KOHCTUTYIIUH.

CIICIII/IaJII/l?oI/IpOBaHHbIe Opradbl KOHCTUTYIHHOHHOI'0O KOHTPOJIA

Hepenko cuutaercs, yTo Hecnenyaau3upOBaHHbIE OPraHbl, HA3BAHHBIE BbIILE, OCYILECTBIISIOT
KOHCTUTYIIMOHHBIA HAaa30p (B COOTBETCTBYIOIIEM OOBEMe), a KOHCTUTYIIMOHHBI KOHTPOJb OCY-
IIECTBJISIETCS CTIEIMATM3M POBAHHBIMU 151 3TOH 11e1 opranamu. Oco0oe 3HaueHre UMeeT CyIeOHBIH
Y KBa3UCYAEOHBIN KOHCTUTYIIMOHHBII KOHTPOJIb. B OONBIIMHCTBE CTPaH aHITIOCAKCOHCKOW CHCTEMBI
npaBa (ABcrpanus, Mnaus, Kananga, CIIA u ap.) 3Ty (PyHKIMIO BBITIOTHSIOT CYbl OOIIEH I0pUCAEH-
1uH (0OIIMe Cy/Ibl), T. €. Te CY/Ibl, OCHOBHAS I1eJIb KOTOPBIX COCTOUT B PACCMOTPEHUM I'PaKAAHCKUX
YTOJIOBHBIX JieJ1. B ofIHUX cTpaHax 3Tu (PyHKIIMK MOTYT OCYILECTBIISATHCS BCEMH OOIIMMHU CyJaMu, a
OKOHYATEJIbHOE PellleHre TPUHUMAET BbIcInas cyaeOHas nHctanims (CKaHAMHABCKUE TOCYAapCTBa,
CHIA, ®ununmunsl, JIvnonus), B Apyrux — ToabKo Beiciiumu cygamiu (I'ana, Ilpu-Jlanka, Dcronus),
a B (pefepanmsax — Takxke BBICHIMMU CyJaMu CyOBeKTOB (hesiepariuy — mratoB u ap. (Kanana, Manaii-
3Usl), XOTS U B TIOCJIETHEM CJTy4ae OKOHYATEIbHOE pellieHUEe TPUHMMAET BEPXOBHBIN CYy/1 TOCYJapCTBa.
B psne crpaH (pyHKIMM KOHCTUTYLIMOHHOTO KOHTPOJIS (HaA30pa) BBEPEHBI CIEIUAIBLHOMY OpraHy
— koHctutyumoHHoMy cyay (I'epmanusi, Utanus u ap.). O6eHO OH (hOpMHpYETCsl TIPH YYaCTUH
pasHBIX BETBEU BJIACTU (3aKOHOAATEJILHOM — MapilaMeHTa, UCTIOTHUTEIbHOUN — MPE3UACHTA), a TaKkKe
CYAENCKOro Kopiryca (BBICIIIETO COBETa MAarucTpaTyphl WIIM aHAJIOTUYHBIX OPTaHOB CyI€OHOTO PyKO-
BOJICTBa), a MHOTAA — TOJIbKO mapiameHToM (I'epmanusi, FOrocnasus). B ero cocraBe yacto ectb He
TOJIBKO MPO(heCCHOHATBHBIE CYAbH C OOMBIIMM CTAXEeM CYJeOHOW WM aJBOKATCKOW MPAKTUKH, HO U
npodeccopa Mpasa, MOIUTUKH, OBIBIIME TOCYIApCTBEHHbIE ciyxkaiye. OHM 0ObIYHO Ha3HAYAIOTCS
(M36MpaIoTCs) He MOKU3HEHHO, a Ha OIMH, OJJHAKO JIOBOJILHO JJTUTEJIBHBIN CPOK (HO He Oonee 12 nier),
peske Ha 1Ba cpoka (Benrpusi, Cupus) ¢ poramnueit (4acTUYHBIM OOHOBJIEHHEM COCTaBa Cy/a), HaIpH-
Mep, B VMicnannu oH oOHOBJsieTcst Ha 1/3 uepe3 Tpu roma. MlHOrga KOHCTUTYIMOHHBIN CYJ JETUTCS
Ha nasatbl (0OBIYHO JIB€) C paBHBIMU MOJTHOMOUHSAME (I'epManust), B IpyruX CTpaHax OH MOKET AeH-
CTBOBATb TOJIbKO Kak eanHas kosuierus (Mcnanus). B HekoTopbIx cTpaHax (PyHKIIMU KOHCTUTYLIMOH-
HOT'O Cy/la BBINOJHSET CeUUAIN3MPOBaHHasl NajlaTa KOHCTUTYLIMOHHBIX TapaHTHUid, KOHCTUTYLIOH-
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HOT'O IIPAaBOCY/AMsI, KOHCTUTYLIMOHHAsI KOHTPOJIbHAS Maj1aTa, JeUCTBYIOIAs OTAEIbHO UM B COCTaBE
BepxoBHoro cyna (Komymowus, Ilepy, Dcronus u ap.). B cyobekTax HekoTopsix (heneparmii (I'epma-
HUS1) €CTh CBOUM KOHCTUTYLIMOHHBIE Cy/bl, JEWCTBYIOIIME HA MOCTOSHHOW WM Yallle — BPEMEHHOW
OCHOBE.

B Kazaxcrane, Mapokko, Cerane, Tyance, ®paHiiuu cO3/a10TCsI KOHCTUTYIITUOHHBIE COBETHI;
MHOI/Ia OHU HAa3bIBAIOTCS] KOHCTUTYLMOHHBIMU CY/1aMH WJIM BBICLIMMM KOHCTUTYLIMOHHBIMU CYJaMH,
XOT$I Ha JIeJie 9TO, CKOpee, KBa3UCyIeOHbIe OpraHbl: OHU YaCTO COCTOSIT HE U3 CyAEH, a U3 COBETHUKOB
Y TIPY paCCMOTPEHNUH JieJia cyieOHast poliey pa UCTIONb3YeTCsl TOJIbKO YaCTHYHO. KOHCTUTYIIMOHHBIE
COBEThI (POPMUPYIOTCS, KaK MPABIJIO, 0€3 Y4acThsl CYJeUCKOro Kopiryca. B HEKOTOPBIX CTpaHax OHU
Ha3HAyaloTcs Mpe3ujieHTamu, Bo ®paHIMK NMPEe3UIEHT Ha3HAYaeT TPETh COCTaBa COBETA U IO TPETU
— mpezcenareny o0erx majar napiaamenTa. B Dguonun ananornyHblii oprad HazeiBaetcsi CoBeTom
KOHCTUTYLIMOHHBIX PacciieIOBaHuM.

B HEKOTOpBIX MYCYJIbMAHCKMX CTpaHaX CO3/AI0TCSI KOHCTUTYLIMOHHO-PEIUTHMO3HbIE COBETHI.
B MpaHe KOHCTHTYIIMOHHBI KOHTPOJIb OCYIIECTBIISIET CBOECOOpPA3HbI OpraH — HaOMOgaTeIbHBIHI
COBET («COBET CTpaxkeil»), COCTOSIMIA U3 12 4YeloBeK: ImecTh OOrocioBOB, HA3HAYEHHBIX PYKOBO-
JUTEJIEM TOCYAApCTBa (BBICIIMM JYXOBHBIM JIULIOM), M IIECTU I0PUCTOB, MPEJIOKEHHBIX MapiaMeH-
ToM. HalOmmoiaTe IbHbIi COBET CIIeIUT 32 COOTBETCTBUEM 3aKOHOB He cToibko KoHcturyiuu 1979 r.,
ckonbko Kopany. Ion npeasiorom nporusopeurst Kopany B 1982 r. oH OTKJIOHHJI 3aKOHBI 00 arpap-
HOI pepopMe U MOHOIIONTUU BHEITHEW TOProsiiu, B 1987 r. — 3akoH o Tpyae. OJHAKO CUUTAETCs, UTO
TIOCJIE/IHEE CIIOBO BCE K€ MPUHAIJICKUT NapiameHTy. s npeononeHus KOH(IMKTOB Mek 1y napiia-
MEHTOM M HaOJIOaTeIbHBIM COBETOM CO3/IaH CIEIMATbHbINA COTJIACUTENIbHBIN OpraH.

B INakucrane Hapsiny ¢ BepXxoBHBIM CyOM, KOTOPBII OCYHIECTBIISIET KOHCTUTYLIMOHHBIN KOH-
TpPOJIb, €CTh €Ille BA OpraHa: UCJIAMCKMI COBET (pacCMaTpUBaeT COOTBETCTBUE 3aKOHOB KopaHy u
CYHHE B Ka4eCTBE KOHCYJIbTATUBHOIO OpraHa JJis napjaaMeHTa) u ®enepaibHblil IApUaTCKUM Cy[l (OH
paccMaTpuBaeT UCKU HEKOTOPbIX FOCYJAPCTBEHHBIX OPraHOB M I'PakJaH, B T. Y. O HECOOTBETCTBUU
[1apuaTy akToB, KacalolIMXcs MpaxIaH).

Bo MHOrHX cTpaHax Ternepb COeMHSIOTCS 00€ MOEIN KOHTPOJISI CO CTOPOHBI OOIIMX U CTIeIU-
QJIBHBIX CYIOB: €CJIM B XOJIe CYJ€OHOTO MPOoIIecca Cy/bs MPUXOIUT K BHIBOLY (OOBIYHO IO 3asIBJICHUIO
CTOPOH) O BO3MOXHOIM HEKOHCTUTYITHOHHOCTH IIPUMEHSIEMOT0 3aKOHA, OH 00palaeTcs 3a 3aKJIode-
HUEM B KOHCTUTYLIMOHHBINA cya (I'peuus, Ucnanus, Utamus, [opryranus).

[ToMrMO KOHCTUTYLIMOHHOTO HAaJ30pa, Ha OpraHbl CHELUAIN3UPOBAHHOIO KOHCTUTYIIMIOHHOTO
KOHTPOJISI BO3JIAraioTcsi OObIYHO W Apyrue (PyHKIMU: HAOMOIeHne 32 TIPABIIBHOCTBIO TIPOBE/ICHUS
pedepeHayMOoB, 00bsIBIIeHUE UX pe3y/IbTaTtoB (PpaHIus), paccMOTpeHre KOH(IIMKTOB 0 BOIIPOCcaM
KOMIIETEHIIMY MEX Y IIEHTPAJTbHBIMU 1 00TaCTHBIMU OpraHamu (VIcriaHus), pacCCMOTpEHUE TI0 CYIIe-
CTBY OOBUHEHUH, BBIIBUHYTHIX MTAPJIAMEHTOM MPOTHB Tpe3uaeHTa pecryomkn (Wramus), o0ObsiBie-
HUE HEKOHCTUTYLIMOHHBIMU NoiuTrudeckux naptuid (PPI), TonkoBaHue KOHCTUTYLIMI U ITpeJCTaBIIe-
HUE 3aKJIIOYEHUI BBICIIMM OpraHaM rocyJapcTBa MO KOHCTUTYLIMOHHBIM BOIPOCaM, a B HEKOTOPBIX
CTpaHaX M TOJIKOBaHWMe OOBIYHBIX 3aKOHOB (AsGanus, Eruner, [Tonbina, Y36ekucTaH), yTBepkIcHIES
pelleHri napiaMeHTa O JUIIeHUU MaHaaToB JenytaroB (CioBakus). KOHCTUTYLIMOHHBIA cyll JaeT
3aKJIIOYEHHS O KOHCTUTYITHOHHOCTH 3aKOHOB aBTOHOMHBIX 00JIACTel 10 MX MPOMYJIbralyH (C TaKUM
TpeboBaHNUEM OOpAIAIOTCS K MPaBUTEIIbCTBY HA3HAUYEHHBIE UM KOMHCCAphI 00IacTei).

Oo6pararbcsi B OpraHbl KOHCTUTYIIMOHHOTO KOHTPOJISI MOTYT BBICIIME OPraHbl FOCYAapCTBa U
JOJKHOCTHBIE JIUIIA, CYOBEKTHI (peiepaliiy, aBTOHOMHbIE 00pa30BaHM S, TPYIIIHI STy TATOB M CEHATO-
POB, CyIIbl, OTOy/IeMaHbI (ITapJIaMEeHTCKHe YIOIHOMOYEHHBIE 110 MTpaBaM uesioBeKa U JIp.), TpaxkiaaHe,
€CJIM HapyIlIeHbl UX KOHCTUTYIIMOHHBIE TIpaBa (OOBIYHO TOJIBKO TOCJIE pACCMOTPEHUs Aeja OOIIMMU
WM WHBIMU cynamu). HakoHerl, eciu ucueprnanbl Bce COCOOBI 3alUTH KOHCTUTYIIMOHHBIX MPaB B
CBOEH CTpaHe, rpaxkJaHe MOTryT 0OpanaTtbCs B MEXIyHapOJHbIE OpraHbl M MEXIyHAPOIHBIE CY/bL.
[MogpoGHee 00 yCIOBHUSAX TAKOTO 0OpaIlieHrst TOBOPHUTCS B TJIABE, MOCBAIICHHOW MIPABOBOMY CTaTyCy
JIMYHOCTH.
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BI/IIII)I KOHCTUTYIHHUOHHOI'O KOHTPOJIA

KoHCTUTYLIMOHHBII KOHTPOJIb HAa3bIBAETCS MPEIBAPUTENILHBIM, KOI/Ia YIIOJTHOMOYEHHBIE HA TO
OpraHbl Jal0T CBOM 3aKJII0YEHUsI O COOTBETCTBUM KOHCTUTYLIMM TEX WJIM UHBIX aKTOB J0 MX BCTYILIE-
Hus B cuity. Kak npaBuiio, Takol KOHTPOJIb OCYILECTBIISIOT KOHCTUTYLIMOHHBIE COBETHl PpaHus 1
Ap.), K KOTOPbIM 0OpaniaeTcsi Mpe3uaeHT WU OIpeAeeHHas: 3aKOHOM TpyIIa JAenyTaToB (OOBIYHO
U3 OMIO3UIIMK) C POCHOOH O MPOBEPKE KOHCTUTYIIMOHHOCTH MPUHSATOTO 3aKOHA JI0 TIOIUCAHUS €0
MIPE3UIEHTOM.

[Ipu nocnenyromnieM KOHCTUTYLIMIOHHOM KOHTPOJIE CTIOP O KOHCTUTYLIMOHHOCTH TOTO UM MHOTO
aKTa paccMaTpuUBaeTCs JIMILIb IIOCAE TOro, Kak 3TOT aKT BCTYNWJI B 3akoHHYyW0 cuiy (I'epmanus,
Nuus, CHIA, ®ununnussl 1 ap.). 3aKOHBI U UHBIE TTPABOBBIE AKThI, IPU3HAHHBIE HEKOHCTUTYIIH-
OHHBIMH, JTMOO Cpa3y MpeKpalaT JedCTBOBaTh, JIMOO 3alpelanTcs K Mmyonukanuu (1, caeaoBa-
TEJIbHO, HEe BCTYMAIOT B CUJIY), TMOO, HAKOHEII, OHM OCTAIOTCSI B CBOJAX 3aKOHOB, HO HE MOTYT IpH-
MEHSATHCS CYJaMH U IPyTUMH OpraHaMu rocygapcrsa. Bo MHOTMX crpaHax BO3MOXHBI U T€ U pyTrye
nocnezcTBus. Kak rpaBusio, pelieHye crieliuaain3upoBaHHOIO OpraHa KOHCTUTYLIMOHHOTO KOHTPOJIS
SIBJISIETCS] OKOHYATEJIbHBIM U 00KaJIOBAHUIO HE MOAJIeKUT. B HEKOTOPHIX CTpaHax, OQHAKO, PEIIeHHUsI
OPraHoOB KOHCTUTYIIMIOHHOTO KOHTPOJISI HE SIBJISIIOTCS] OKOHYaTeIbHBIMU: eciii B HamuOum, Pymbiaum,
SkBajiope, DPUONKU KOHCTUTYLIUOHHBIN ¢yl (B Dpronuu — Cy KOHCTUTYHUOHHBIX PacCiieJOBaHU)
MIPU3HAET 3aKOH HEKOHCTUTYLMOHHBIM, TAKOE pelleHHe MOLIEKUT YTBEPKICHHUIO NapiaMeHToM. B
Kazaxcrane npoTuB pelieHns: KOHCTUTYLIMOHHOT'O COBETA MOKET BO3PA3UTh ITPE3UIEHT, U TOI/1A JEJI0
paccMaTprBaeTcsi IOBTOPHO, B MOHTo/IMM ¢ TpeOGOBaHMEM MOBTOPHO paccMOTpeTh Aesio K Cyiy KOH-
CTUTYLIMOHHOTO HaJ30pa MOXeT 00paTuthes napnameHT (ecau Cyn npu3Hai 3aKOH HEKOHCTUTYIH-
OHHBIM).

PaznualoT KOHKpEeTHBI U aOCTPAKTHBIA KOHCTUTYIIMOHHBIM KOHTPOJb. B mepBom ciyuae
pelleHre BBIHOCUTCS B CBSA3M C KOHKPETHBIM JIEJIOM, BO BTOPOM — OHO HE CBSI3aHO C TaKUM J€JIOM
(Hampumep, cy/ 1aeT TOJIKOBaHUE ONPE/IEIEHHOMN ITPABOBOM HOPMBI 110 3aIpocy I'PyNIIbl AEMYTAaTOB).
CymectByer 00s3aTe/TbHbIA U (haKyTbTATUBHBIA KOHTPOJIb (00s13aTeIbHOMY TOJIJIeKAT ONpe/esieH-
HbI€ BU/Ibl 3aKOHOB, HallpUMep, BCE OPraHuYeCKUe 3aKOHbI BO PpaHIMK 10 UX MOANUCAHUS [TPE3U-
JEHTOM), PEIIAIOIIMI M KOHCYIbTaTUBHBIN KOHTPOJb (B TIOCIEJHEM ClTydae peleHe He 00s13aTelIbHO
115l COOTBETCTBYIOIIEro opraHa). C TOUKM 3peHusi IPUMEHEHU I PEIIEHUs] OpraHa KOHCTUTYLIMOHHOTO
KOHTPOJIS1 PA3/IMYaloT pelieH s, IMEIoIIre 0OpaTHyIo CHITY, M pelleHu s, ISHCTBYIOIIHE TOJIBKO MOCIe
ero npuHsATH. [lepBblil BapuaHT BBI3BIBAET OOJBIINE MPAKTHUYECKHE HEyA0OCTBa, TOITOMY B OOJIb-
IIMHCTBE CTPaH MPUMEHsIETCs TOJIbKO BTOpast (popma.

[Topsok paccMOTpeHusi CIIOPOB MO TOBOAY HEKOHCTUTYLIMOHHOCTM HOPMAaTHBHBIX aKTOB.
[Topsok ocriapuBaHKsl KOHCTUTYLIMOHHOCTH IPAaBOBBIX aKTOB B Pa3HBIX CTpaHax pas3inyeH. Tawm, rae
B KQ4eCTBE OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJIS BHICTYNAIOT OOIIKE CY/Ibl, OCIIApHBATH KOHCTUTY-
IIMOHHOCTb 3aKOHA WJIH IPYTOT0 aKTa MOXKET JII00O0H I'paskIaHUH, HO JIMIIb B CBS3U C pACCMOTPEHUEM
B Cy/ie KOHKPETHOT'O (TpaJaHCKOTO, YTOJIOBHOTO U T. [1.) JIeN1a, /1JIs1 pellieHHUs] KOTOPOTro IPUMEHSIEeTCS
ocriaprBaeMbli 3aKoH. B xozie pazbuparenbcTBa aena odasi CTOpOHa MOKET 3asIBUTh, UTO TOT 3aKOH,
I10 €€ MHEHMIO, IPOTUBOPEUUT KOHCTUTYLIMH, B CBS3U C YEM CYy[ JOJIKEH BBIHECTU CBOE pellleHHe 10
nanHomy Bonpocy (ABctpamust, Uuausi, CIHA u ap.). B SInonun rpaxaanam pasperieHo oOpaiarbest
B OOIIMI CyJ1 ¢ TPSIMBIM MCKOM O HEKOHCTUTYIIMOHHOCTH 3aKoHa. B IlIpu-Jlanke 3T0 TOXe BO3MOKHO,
HO TOJIBKO B OTHOIIIEHUH 3aKOHOIPOEKTOB, OOCYK/IaeMbIX B TIApJIAMEHTe, 10 UX MPUHSTHS.

B Tex crpanax, rae yupexaeHbl ClieliaibHble OpraHbl KOHCTUTYLIIMOHHOTO KOHTPOJs, o0pa-
11aThCSl HEMIOCPEACTBEHHO B TaKOW OpraH C MUCKOM (XOAATalCTBOM) MOXET CTPOro OrpaHMYEHHBIN
KPYI' JOJUKHOCTHBIX JIMII ¥ TOCYJApCTBEHHBIX OPraHoB. DTO Mpe3uieHT pecryomuku (Mpnanmus),
npaBUTEIbLCTBO (I'epManus), onpeaeseHHas 4acTh AenyTaToB napinaMmenra (I'epmanus, Mcnanus),
npeacenarenu naiat napaamenta (Mcnanus, ®@paHuus), HEKOTOPBIE OpraHbl FTOCYAAPCTBA HA MECTaX
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MIPaBUTEIHCTBA 3eMeib B [ epManuu, oOacTHbIe coBeTH B tannu, BepXoBHBIN cyn M A IMHUHUCTpa-
TUBHBIA cyl B ABctpun. [IpaBo oOpamarbcsi ¢ UICKOM O HEKOHCTHTYIIMOHHOCTH NPABOBBIX aKTOB
B CIIEIIMATU3UPOBAHHBIE OPraHbl KOHCTUTYLIMOHHOTO KOHTPOJIS MPEJOCTABIAETCS U rpaxJaHaM, HO
OOBIYHO TOJIBKO B OIHOM CJTydae: €CJIM HAPYIIEHBbl MX KOHCTUTYIIMOHHBIE TIPaBa.

O6cyxaeHre Borpoca 0 HEKOHCTUTYIIMOHHOCTH KaKOro-JImO0 akTa B OpraHax KOHCTUTYLIMOH-
HOT'O KOHTPOJISI IPOTEKAeT MO-pazHOMY. B 00IIMX cygax 3TH BOMPOCH M3YYaeT U peraeT Cyabs (KO-
JIeTusi cyfiel), Ha UX pellleHrne MOXKHO TOAATh Kalo0y B anesUIAIMOHHBIN CY/l, B BEPXOBHBIX CyAax
Ha3HAYaAeTCs JOKJIAJUMK — OIMH U3 WieHOB cyaa. CocTaBieHHbIe MM MaTepHraibl 00CYKIAI0TCS BCEM
COCTaBOM CY[a, 3aT€M IPOUCXOIUT r0J0COBaHKUE. B KOHCTUTYIIMOHHBIX CyJax MPOLECC paccMOTpe-
HUS1 BOIIPOCA O HEKOHCTUTYLIMOHHOCTU aKTa MPOUCXOIUT B OCHOBHOM IO IPaBUJIaM I'PakJaHCKOTO
npotiecca (10 CyIIeCTBY, pedb UaeT 00 0cOO0M KOHCTUTYIIMOHHOM IPOIIECCe) C y4acTUEM CTOPOH,
UX MPEJCTaBUTEIIEH, C BBI3OBOM CBUJIETENEH, C 3aAKIIOUEHUSAMU SKCIEPTOB. [JJOKJIaTuMK TOXE MOXET
OBbITh HA3HAYEH, HO MPECTABJICHHbI M MaTeprasl MUMeeT BBOIHbINA XapaKkTep.

B KOHCTHTYIITMOHHOM COBETE IMPOIIECC MPOTEKAET M0 CHCTEME J0Che (B OCHOBHOM 0€3 y4acTus
CTOPOH, Ha Oa3e UcciIeI0BaHMsI MMCbMEHHBIX MaTepuasioB). [ JTaBHYIO poJib UTpaeT JOKJIa UMK IO IeNTy
— YJIEH COBETa, KOTOPOMY IIpe/ice/iaTellb COBETa OPYYaeT MOATOTOBUTh IPOEKT PELEHHs], 3aKJII0Ye-
HUs1. CTOPOHBI, 9KCTIEPTHI, KaK MPaBUJIO, HA 3aCeJaHUe COBETA HE BBI3BIBAIOTCS, XOTsI OBIBAIOT MCKJTIO-
YEeHUs.

Bo Bcex ciyyasx, eciim KOHCTUTYLIMOHHBII KOHTPOJIb OCYILECTBIISAETCSl KOJJIEKTUBHBIM Opra-
HOM, pelleHus] IPUHUMAIOTCST OOJIBIIMHCTBOM TOJIOCOB. Pe30I0THBHAS YacTh pelieH s OrlamaeTcs
cpa3zy TocJie ero MpUHSATHS, MOTMBUPOBOYHASI MOXET OBbITh OMyOJMKOBaHA uyepe3 onpeneeHHbINA
CPOK, MHOT/1a IOBOJIBHO JAJIUTENNbHBIN. Opransl CieuaIn3upOBAaHHOTO KOHCTUTYLIMOHHOTO KOHTPOJIS
B pelvyadImX caydasx MPUHUMAIOT pelleHrsi 00 OTMEHe 3aKOHAa (HallpuMmep, 3TO MOXKET [esaTh
KoHCTUTYLIMOHHBIN Cyl B ABCTPUM 1O OTHOIIEHHIO K 3aKOHAM 3eMeJib — CyObeKTOB (hefieparium).
Kak npaBusio, Takue opratsl JMILb OCTAaHOBJISIIOT O HECOOTBETCTBUM aKTa KOHCTUTYLIMU, YTO O3HA-
yaeT o(pUIATIbHOE OOBSBICHUE aKTa HEICHCTBYIONIMM. DTO pellieHre 00KaJIOBaHUIO HE TIOMJICKUT
(KpoMme citydaeB MpeyCMOTPEHHOTO MeKAyHAPOJHBIMU IOTOBOPAMU OOpAIeHUs B MEKIyHAPOJHbIE
CyaeOHble OpraHbl B CBSI3U C HApYIIEHUEM ITPaB YeJIOBEKa), €ro JOKHBI 3HATh U PYKOBOICTBOBATHCS
UM BCE€ OpraHbl rocyJapcrsa. B HEKOTOpBIX cTpaHax, OJHAKO, PELIEHUE OpraHa KOHCTUTYLIMOHHOTO
KOHTPOJISI MOXKET OBbITh 00kaoBaHoO (B D¢uonvu pemenne Cyna KOHCTUTYIIMOHHBIX PacciieOBaHuUi
— B BEpXHIOIO NaJ1aTy NapJaMeHTa), Hy)KJaeTcsl B YTBEP/KAEHUU NapJaMEeHTOM, €CJIM 3aKOH MpU3Ha-
eTCsl HEKOHCTUTYIIMOHHBIM (PyMbiHMS; Tak Obi10 B [Tombie 1o 1998 r.), MokeT ObITh pacCMOTPEHO
OpPraHoM KOHCTHTYITMOHHOTO KOHTPOJIA ellie pa3 Mo TpeOOBaHMIO MPE3UJEHTa PECIyOIMKY U HHOTAA
CUMTAETCS] PUHSITHIM B 9TOM CJIydae 3THM OPraHOM TOJbKO KBAJIM(PUIIMPOBAHHBIM OOJBITMHCTBOM
rosiocoB (Kazaxcran, Monronusi), B OAD — B yrBepxkaeHrn BHelrHero coBeta aMupoB (¢ 1996 r.).
B HEeKoTOpBIX cTpaHax B OCOOBIX CIy4asiX OpraHbl KOHCTUTYIIMOHHOTO KOHTPOJISI MOTYT IPOBEPSTH
HE TOJIbKO KOHCTUTYIIMOHHOCTb, HO U COOTBETCTBUE 3aKOHOB CYOBEKTOB (hefieparivu peaepaabHbIM
3aKOHAM.
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I'naBa 2. OcHOBBI IPABOBOI0 CTATYyCA JUYHOCTH

Ilaparpadc 1. IIpaBoBble cucTeMbl 3apPy0e;KHbIX
CcTpaH M npaBoBoH craryc JudHocTu. IIpaBa
H 00SI3aHHOCTH YeJOBeKa U IPpakJaHNHA

Hauwnnas ¢ ¢panirysckoii [Iexknapanyy mpaB yesnoBeka v rpakaanuaa 1789 r., GOIbIIMHCTBO
KoHctuTynmii ctpan Mupa craim cogepkarb HOPMbI, OTHOCSIIIMECS K IIPABOBOMY TTOJIOKEHUI0 000UX
3TUX CyObEKTOB. JIMIIb KOHCTUTYLIMM TOTAIUTAPHBIX COLMATMCTUYECKUX CTPAH, a TAK)KE HEKOTOPBIX
APYTUX TOTAJIUTAPHBIX PEKUMOB FOBOPAT TOJIBKO O MpaBax IpakJAaHUHA.

Cunraercs, 4TO IIpaBa 4YeJIOBEKA — 3TO €CTECTBEHHBIE, HEOTUYXIAEMBbIE ITpaBa, [IPUHALJIEKA-
1Y€ eMy B CUJIy POXJIEHHUs Kak JUYHOCTU. Ilox 03yHraMm HeoTuy:XxaaeMblx MpaB YesloBeKa Iepe-
J0BbIE MPEJCTABUTEN «TPETHETO COCIIOBUSI», PEBOIOLIMOHHON Oyp:Kya3uu BbICTYNAIN MPOTUB MPO-
M3BOJIa A0COMIOTHBIX MOHAPXOB M 3aK PEMOLIEHHS] TMIHOCTH CPeJHEBEKOBOI 11IepKoBbI0. TpeboBaHme
3aIlMTHI IPaB Y€JI0BEKA BbIIBUIAETCS U B HACTOSIIEE BPEMs PA3IMYHbIMU JBUKEHUSIMU, HAITPABJICH-
HBIMU [IPOTUB aBTOPUTApU3Ma U TOTAIUTapU3Ma.

K umnciny HeoTdyX)gaeMbIX MpaB YeloBeKa OTHOCAT OOBIYHO MPaBO Ha JKM3Hb, CBOOOMY, Oe3-
OIACHOCTb, COOCTBEHHOCTb, (PU3NYECKYIO U TICUXUYECKYI0 HEPMKOCHOBEHHOCTh, TOCTOMHCTBO JINY-
HOCTH, JIMYHYIO ¥ CEMEIHYI0 TaliHy U Jp. B nocneaHue roapl cioa NpUCOeUHSIOTCS U HEKOTOPBIE
[IpaBa «TPETHETO» U «YETBEPTOro» MOKOJIEHUM, HAIIpUMEp, MTPABO Ha MCHOJIb30BAaHUE JOCTHKEHUI
KYyJIbTYPbl WIN YUCTYIO IPUPOAHYIO cpeny. CuMTaercs, 4To 3T IIpaBa rocylapcTBEHHAs BJIACTh HE
MOXET JapoBaTh WM OTUYXKJATh CBOUMH aKTaMH U ICHCTBUSMU.

B Haiie Bpems ecTeCTBEHHBIE I1paBa YeJIOBEKA 3aKPEIlIeHbl B KOHCTUTYLIMSX U CTaJIM MO3HU-
TUBHBIMH ITpaBaMu. OHM OTUYXKJAIOTCA U OrPaHMYMBAIOTCS TOCYIAPCTBEHHOM BJIACTBIO HA OCHOBE
3aKOHa, YTO JIOMYCKAeTCs MEX JyHapOIHbIM ITPABOM (ECTh €CTECTBEHHOE IPAaBO HA KU3Hb U CMEPTHas
Ka3Hb, HEMPUKOCHOBEHHOCTh JIMUHOCTU U MOJIUTUUYECKOE 3aJepiKaHue, «CBAIIEHHAsA U HEIPUKOCHO-
BEHHas1» YacTHasi COOCTBEHHOCTb M HALIMOHAIM3ALMA U T. 1.

IIpaBa rpakiaHvHa BBITEKAIOT U3 (haKTa IpaJaHCTBA, IOPUIUUECKON CBSA3M JIMLA C OIpese-
JICHHBIM TOCY/IapPCTBOM, MOJIUTUYECKIM COOOIIECTBOM. DTO MpaBa JIMYHOCTH KaK 4eHa MOIuThYe-
CKOTO COOOIIIECTBA, OHU CBSI3aHBI C aKTaMH M JEHCTBUSMH TOCYJapPCTBEHHBIX OpraHoB. K ux ymciy
OTHOCSITCSI, HATIPUMEP, U30MpaTeNbHBIE PaBa, IPaBoO Ha OOBbEAWHEHNE (B T. 4. B TIOJIMTHYECKHUE T1ap-
THM), ITPABO Ha y4yacTUE B yNPaBJICHUU JeJIaMU rocygapersa U T. 1. Cloga OTHOCATCS M HEKOTOPbIE
COLIMAJIBHO-9KOHOMHUYECKHME TpaBa (Hampumep, Ha OecruiaTHoe oOy4eHHe 3a cYeT rocyAapcTBa, Ha
rocyJapcTBEHHOE MEAMIIMHCKOE 00CTy KnuBaHue). OHH MPEeI0CTaBIISAIOTCS IPaXAaHaM C yIeTOM MaTe-
PUAIBHBIX BO3MOKHOCTEH rOCy1apCTBa, B 3aBUCHMOCTHU OT YPOBHS Pa3BUTHS JEMOKPATUU B JAHHOM
CTpaHe, OT ee TPAAUIIMI 1 JPYTUX 00CTOATEbCTB. Hempeoqommoi rpanu Mex 1y IpaBaMy YeioBeKa
Y MpaBaMM IpakJaHWHA HET, HE Bcerja MeXay HUMU MOXHO IPOBECTU Pa3InyMs, UX pa3JiesieHue
MMeeT MPeUMYILIECTBEHHO (prnocodpckui, 00IeTeOpeTHYECKUI XapaKTep.

B crpaHax TOTaqMTapHOrO COLMaIM3Ma, I, Kak yke OTMevasloCh, HE MPUHATO pa3inyarh
IpaBa 4eJIoBeKa M MpaBa rpakJaHNHA, 0cO00e 3HaAUeHUe MPHUIAETCS APYToMY pa3jIMuuio — IIpaBam
rpak/laH U IpaBaM TpyAsIuxcs. B HekoTopbix KoHcTUTYUMAX (Hanpumep, B Koncturyiuu KHP
OT/EJbHBIE COIMATBHO-9KOHOMMYECKHE TpaBa (IIPaBo Ha OTIbIX, Ha 0Opa30BaHKE U Jp.) IPEJOCTaB-
JISIIOTCS TOJBKO TpyAAIMMes rpaxaaHaMm. [locieqaue Moryt oOnaiaTe U ApYTUMH PEUMYIIIECTBAMU
(MHOTJAa «39KCIUTYaTaTOPhl» JIMIIAIMCh M30MPATEIbHBIX MTPaB, TOCYAAPCTBEHHBIE TAPAHTUH TpaBa Ha
OXpaHy 3[J0pOBbs1 3aKPETLISUIUCh TOJBKO 32 TPYAALIUMUCS).
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KoHCTUTYlIMM MHOTHX CTpaH pa3iMyaloT Takke OOs3aHHOCTH YeJloBeKa (Harpumep, coOo-
JaTh 3aKOHBI CTPaHbI MPeObIBaHMs) U OOSI3aHHOCTU TpaXJaHWHA (HampuMep, oOsi3aTesibHasl BOWH-
ckas ciyx0a). MIHoraa B Hayke HEKOTOpHIE IpaBa U 00S3aHHOCTH XapaKTePU3yIOTCs KaK TIO3UTHBHbIC
(HarpuMep, n30HMpaTesbHbIEe MpaBa rpakJaHNHA WK TaKke 0O0s3aHHOCTD JIIOOOTO JIMIA COOMI0NATh
KOHCTUTYIIMIO ¥ 32KOHBI). DT MpaBa U 0OSI3aHHOCTH 0OECTIEUNBAIOTCS] HETTOCPEACTBEHHBIM rocyaap-
CTBEHHBIM ITPUHYKICHUEM, B T. 4. CyAeOHbIM. [Ipyruie rnpaBa u 00s3aHHOCTH, XOTsI OHH ¥ 3aITUCAHBI B
KOHCTHUTYLIMH, PACCMAaTPUBAIOTCS KaK MOpaJIbHbIE U HETIOCPECTBEHHO HE 3aLUILAI0TCS CYI0M; 3allU-
IIAI0TCSI JIUIIb TIPOU3BOJHBIE OT HUX, O0JIee KOHKPETHBIE MpaBa 1 00s:3aHHOCTH. K umcity MopaibHbIX
OTHOCSIT, HAITPUMEP, MPABO Ha 3I0POBYIO OKPYKAIOIIYIO CPEAY WM 00S3aHHOCTh IPaXJaH-[IeMyTaTOB
OTIaBaTh BCE CUJIbI CIIyKEHUIO Hapoay (Kak 310 3adpukcupoBano B Koncrutyiu KHP). Bo maornx
KAITUTAJIMCTUYECKUX CTPAHAX MOPAJIbHBIMU CUUTAIOTCS] OCHOBHBIE COLIMAIbHO-9KOHOMUYECKHE ITPaBa
(HarpuMmep, paBo Ha TPY.).

MsHorue npaBa ¥ 0053aHHOCTH YeJIOBEKa M T'PakJaHWHA BO3HUKAIOT TOJIBKO C IOCTHKEHUEM
OIPE/IEIEHHOTO BO3pACTa, HAPUMEp, PaBoO Ha TPyH OObIYHO ¢ 16 JIeT, BOMHCKask OOSI3aHHOCTD —
c 18-19 net, HeKOTOpBIE C MOMEHTa POXICHUS (HAlpUMep, MPaBO COOCTBEHHOCTH), a UHOT/IA U JIO
POXIECHUS: HACTEAHUKAMYU MOTYT CTaTh JETH, POAMBLIMECS MOCIIE CMEPTH HAC/Ie10BaTEelIsl.

Me:kayHapo/JHOe NPaBO U MPaBOBO CTATYC JUUYHOCTH

B coBpeMeHHBIX YCIIOBHSIX HEKOTOPBIE OCHOBBI IPABOBOTO CTaTyca JMYHOCTU, a B OIpejie-
JICHHBIX aClieKTaX M rpaxjaHuHa (Harpumep, 1Mo BOIpocaM M30MpaTebHOrO MpaBa) B 3HAYMTEIb-
HO CTETIeHU OIPEIeIISIOTCS MEKIyHAPOIHBIM TPABOM, PaTH(PUIIMPOBAHHbIE FOCYIAPCTBOM MOTYT
IEHCTBOBaTh HEMOCPECTBEHHO U MPUMEHSTHCS CylaMU CTPaHbl Kak ee BHYTPEHHee MpaBo, MpHU-
YeM HEKOTOpble KOHCTHTYIIMM YCTAHABJIMBAIOT MPUMaT (BEPXOBEHCTBO) MEKIYHAPOIHOTO IpaBa
HaJl BHYTPEHHUM (IIOMUMO PaTU(UIMPOBAHHBIX I'OCYIAPCTBOM aKTOB 3TO MOJIOKEHUE OTHOCUTCS
¥ K OOLIENPU3HAHHBIM TPUHIMIIAM MEXIyHApOIHOro mpaBa). HopMbl MeXIyHapOoIHOro mpasa 1o
BOITPOCY O MpaBax 4ejoBeKa MOTYT JISWCTBOBATh M Yepe3 BHYTPEHHEe MPaBO, €C/IM OHU BKJIOUCHBI
B 3aKOHOJIATEJIbCTBO CTPAHbI (B psifie CIIydaeB MekJyHapOJHOE IIPABO MpeIyCMaTpUBaeT TaKyko 00s-
3aHHOCTb IS TOCYAAPCTB, MOIMKUCABIIUX U PaTU(PHUIIMPOBABIIMX COOTBETCTBYIOIINE MEXIyHAPO/I-
HBIE JIOKyMEHTHI).

MextyHapOo/IHOE TIPaBO YCTaHABJINBALT:

1) BHyTpeHHee KOHCTUTYIIMOHHOE 3aKOHOJATENIbCTBO, YUMTHIBAsl YCJIOBUsI CBOEW CTpaHbl,
JOJKHO BKJIIOYHUTH TOT 00ObEM OCHOBHBIX TPaB M CBOOOJ YeJIOBEKa U IpakJIaHUHA, KOTOPBIA COOT-
BETCTBYET MEXIyHAPOAHBIM CTaH/AApTaM U IIPUHSATHIM Ha ceOsi TOCYAApCTBOM 00s13aTeIbCTBaM IIepe/]
ME3KIyHapOIHBIM COOOIIECTBOM;

2) BHyTpEHHee 3aKOHOJATEILCTBO HE MOKET MTPOTUBOPEUNTh 3a(pMKCHPOBAHHBIM B MEX/TyHa-
POIHBIX aKTaX OCHOBHBIM ITPaBaM YeJIOBEKa M O0IIeUeIOBEUYeCKUM IIEHHOCTSIM;

3) HeT abCOoMOTHOM CBOOOIB M A0COMIOTHBIX MTPAB; OHU MOTYT OBITh OTPAaHUYEHBI, HO TOJIBKO Ha
OCHOBE 3aKOHA U B TOM YaCTH, B KAKOMW 9TO JJOITyCKAET KOHCTUTYIIHS B COOTBETCTBUM C TPEOOBAHU MU
MEXIyHapOAHOrO MpaBa M B TOYHO ONpe/ieSIeHHBIX Lelsix (oOecrneueHne oOecTBEHHOTO MopsiIKa,
MyOJIMIHON MOpaIH, 30POBbsI HACEJICHHS U T. 11.);

4) 3ampernaercsl 370yNOTpeOIeHNe MPaBaMH, T. €. WCIOJIb30BaHUE MX C IIEJbI0 HAHECEHHUSI
yiiep6a npaBaM U 3aKOHHBIM MHTEpecam IPYrux (pU3HMYeCKUX WK I0PUIMYESCKUX JIUII;

5) npaBa JMYHOCTH OrpaHUYEHbI IPABAMH APYTHX JIMIL;

6) mpaBa 1 CBOOOJIBI JOJKHBI ObITh 0OECTICUCHBI FAPAHTUSMHU, IOPUIMUSCKUMM, & TAKKE MaTe-
pUATBHBIMU B TOM Mepe, Kak 3TO MO3BOJISIOT YCIOBUS CTpaHbl. HakoHell, Bce 1mupe yTBepXkIaeTcst
THOJIOKEHUE, YTO TpaBaM U CBOOOAAM JIOJIKHBI COOTBETCTBOBATh OOSI3aHHOCTH YeJIOBEKa M Ipaxia-
HMHA TIepe]] 00IIECTBOM, rOCyJapCTBOM, KOJUIEKTUBOM, JPYTHMH JTIOABMHU.

21



C. B. Topormos. «YuedHoe nmocooue st CCY30B 0 KOHCTUTYIIMOHHOMY IPaBY 3apyOeKHBIX CTPaH»

B HEKOTOpBIX CTpaHax ecTb 3aKOHBI, TO3BOJIAIONINE MIPECIIeIoBaTh B CyAeOHOM MOPSIIKE UHO-
CTpPaHHBIX JOJDKHOCTHBIX JIMI] 32 HApyIIIEHHe TPaB YesioBeKa B MX rocygapcTBax. Takum oOpa3oMm, B
Hcnanum B koHiie 90-x rT. ObUT HAUaT CyeOHBIH Mpoliecc MPOTUB reHepaiia [InHoueTa — YMITHICKOTO
AMKTaTtopa B nponuioM. B Benbrim no takomy 3akoHy 1996 r. Tpukabl BO30YKAAIUCh YTOJIOBHBIE
ena MpOTUB MPAHCKOTO TMpe3ueHTa, Toro xe [Tunouera (06a pasa HeynauHo) u B 2000 r. mpoTus
MUHHUCTPA UHOCTPaHHBIX Aej1 ['OHro, Mpu3bpIBaBIIEro YyHUUYTOXKATh IJIEMS ITyTaH.

HpaBOBbIe CHUCTEMBI U IIPpaBa JUYHOCTH

XOTS MPUHLMIMAJIbHBIE TIONOKEHUSI MEXKIyHApOJHOIO MpaBa O IpaBax 4YeloBeKa MPUHSATHI
OOJIBIIIEN YacThIO TOCYIAPCTB MUPA, KOHKPETHO MPABOBOE MOJIOKEHUE JTMUYHOCTU B OOIIECTBE 3aBH-
CUT OT CYLIECTBYIOUIEW B JJaHHOW CTpaHe MPaBOBOM CUCTEMBI, OT COOTBETCTBYIOIIETO MPaBOBOTO
perynupoBaHus. B yclIoBusX 3ana/IHON, KalTMTAIMCTUYECKON JeMOKPATUUECKOUN IMTPaBOBOM CUCTEMBI
(He3aBHCHMO OT OCOOEHHOCTEN aHITIOCAKCOHCKOM MITH, HallpUMep, TepMaHO-POMaHCKOM («ITPaBOBOM
CeMbH» ) TIpeodagaeT MHIANBUAYATUCTUIECKUI TIOIXO0 K TIpaBaM YesioBeKa M TpakJaHuHA, UCXOMs-
WA U3 TPUOPUTETA JIMYHOCTU Tepes] OOIECTBOM U rocyJapcTBOM. [TIaBHBIN aKIIEHT JefaeTcs Ha
JIMYHBIX Y TIOTMTUYECKUX TpaBax U CBOOOIAX, B TO BPeMsI KaK COLMAIbHO-9KOHOMHUYECKUM ITpaBaM
yZIeJsIeTCsl MeHbIlle BHUMaHMs. XOTsI B HOBEHIIINX KOHCTUTYIHUSAX (Opa3mIbCKOM, UTATbSHCKOM, TIepy-
AHCKOM U JIp.) MIEpeUYeHb COLIUATbHO-9KOHOMUYECKHX ITPAB JI0BOJIBHO HIMPOK, OHU C(POPMYJIMPOBAHBI
CKopee Kak MoxenaHus. B ofHUX KOHCTUTYLUMAX (MHIMACKOHN U JIp.) 3TU MpaBa paccMaTpUBAIOTCS
JIMIIb KaK OpUEHTalusl ISl IeSTeJIbHOCTH NPaBUTENbCTB, B Apyrux (Hanpumep, B CIIIA) mMHorue
COIMAIBHO-9KOHOMHUYECKHE TIpaBa (KpoMe MmpaBa COOCTBEHHOCTH M HEKOTOPBIX IPYrHX) BOOOIIIE He
yrnoMuHaoTcs. OHU He paccMaTpUBAIOTCS Kak IpaBa B IOJUIMHHOM CMBICIIE, IIOCKOJIBKY, KaK CUMTa-
eTCsl, X HEBO3MOKHO 00€CIEeUUTh MyTeM CyIEeOHBIX ICKOB U PEILICHUI.

ConmanucTuueckasi KOHIIETIIMS MpaB 4yesloBeKa (B TPAKTOBKE TOTAJIUTAPHOTO COIUAIA3MA)
MCXOJUT U3 KOJJIEKTUBUCTCKUX TPUHIIMIIOB, OT/1aBasi MPHOPUTET OOIIECTBY M TOCYAAPCTBY, KOJLIEK-
THBY Tepe] IMIHOCTHIO0. Ee CTOPOHHMKM CUMTAIOT, YTO YEJIOBEK KUBET B OOIIECTBE U HE MOKET OBbITh
cBoOOIHBIM OT oOmmecTBa. [ToaToMy mpaBa yesoBeka U TeM Oosiee rpakJAaHrHa MOTYT OBbITh peasiv-
30BaHbl TOJIBKO B OOIIECTBE U oOecreueHbl rocynapcTBoM. OCHOBHasI pojib B HA/ICIEHUN JTMYHOCTH
(rpaxkJaHrHa) IpaBaMM OTHOCUTCS K IOCYJapCTBY, a MPUPOXKJICHHBIE NpaBa B MPUHIIMIIE OTBEpra-
1otcs. Kak oTMevasnocsk, pu JaHHOM MOAXOJE MPUOPUTET OTAAETCS PA3INYHMIO MPaB TPYASIIMXCS U
HETPYISALIMXCS TPakaH, U B OTJIMYME OT MHAWBUAYAJIMCTCKON KOHLIENIIMM OCHOBHOE BHIMAHUE Yjie-
JISIETCS COLMATIbHO-9KOHOMUYECKUM TIpaBaM, Kak MMEIOIIUM 0c000€e 3HAUSHUE TSI TPYASAIIHIXCS.

[Tonxon k mpaBam yesioBeKa B MyCYJIbMaHCKOM IpaBe B 3HAUUTEJILHON Mepe CBSI3aH C PEJIUTrU-
O3HOH U MOJIOBOI MPUHAIEKHOCTBIO Jinia. CyIecTBYIOT IPEUMYIECTBA 11 MyCYJIbMaH IO CpaB-
HEHUIO ¢ HemycynbMaHaMu (Hanipumep, 1o Koncrurynmu Cupun 1973 r. [Ipesunentom Pecriyommku
MOXET OBITh TOJIBKO MYCYJIbMAaHHUH), 10 KJIACCUYECKOMY MYCYJIbMAaHCKOMY MPaBy MYKUUHBI UMEIOT
MIPEUMYILIECTBA Mepe/l KeHIMHaMU. JKeHIIMHaM MHOTJa He TPEeJOCTaBIISIOTCS M30MpaTeIbHbIE IpaBa
(B 1999 r. smup KyBeiiTa 1apoBaji X CBOMM JEKPETOM, HO JIJIS CISAYIOIIero n30paHusl mapjiaMeHTa,
YTO AOJKHO cocTosiThesl B 2004 1., 2/3 My)urH, M30paHHBIX B TTapiaamMeHT B 1999 r., sBisiorcs cTo-
POHHUKAMHU MPEIOCTaBICHNsT N30MPATENIbHBIX TPaB KEeHIIMHAM, U TTPEATIONAraeTcsl, YT0 OHU IPUMYT
COOTBETCTBYIOLIME MOMPABKU K 3aKOHaM). 7KEHIIMHBI-HAC/IETHULIbI TIOJIyYaloT JIMIIb TTOJIOBUHY TOW
J0JIY, KOTOPYIO MOJTy4aloT MY KUUHBI; B Cy[€ MMOKa3aHMs JABYX KEHIIWH MPUPABHUBAIOTCA K MOKa3a-
HUIO OIHOTO MYKYMHBI U T. JI. AKIIEHT B MyCYJIbMaHCKOM ITpaBe JIeaeTcsl He Ha MpaBax 4esioBeKa, a
Ha ero 0OSI3aHHOCTSIX Tiepe]] AJUIaXOM U OOIIMHOM «ITPABOBEPHBIX» (TIepe]] MyCYJIbMAHCKOH YIIIMOR ).
[IpaBaa kaccuueckoe MycCyJIbMaHCKOE ITPAaBO MpeaycMaTpUBaET HEKOTOPbIE UMYIIIECTBEHHBIE rapaH-
THU [UTs1 )KEHIIMH, HAllpUMep, B Cilydae pa3Boia OBIBIIMI CyNpyr JOJKEH 0OECTeUUTh ee U JIeTeHl.
Ecnn oH He 1uaTuT anvMeHTsl, eMy B MpaHe rpo3uT TIOpEMHOE 3aKk/Io4eHue (10 Aty MecAanes). K
TOMY K€ KJIaCCUYECKOEe MYCYJIbMAHCKOE ITPaBO MPUMEHSETCS TOJIbKO K MYCY/JIbMaHaM, B OTHOILIEHUSIX
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uX Mexay codoi. OcTaibHble PyKOBOJICTBYIOTCSI 3aKOHAMH T'OCY/IAPCTBA U B YACTHBIX OTHOIICHUSIX
MOTYT MCIIOJIb30BaTh HOPMBI CBOEH «IIpaBOBOM ceMbk». Kiaccuueckoe MycyabMaHCKOE IIPaBo Jieil-
CTBYET B CBOEM IPEKHEM BHJIE JIMIIIb B HEMHOTMX MYCY/IbMaHCKHX TOCYIapCTBaX, B OOJBITMHCTBE Ke
CTpaH OHO TOJBEPIVIOCH BIMSHUIO 0OLIEYeIOBEYeCKUX HOPM M IIPUHIIUIIOB, BO3/IEHCTBUIO MEKIyHa-
POIHOTO MpaBa, HO TeM He MEeHee M0 KOHCTUTYLUSIM OOJIbIIMHCTBA MYCYJIbMAHCKUX CTPaH UCTOYHU-
KOM 3aKOHO/IATeNIbCTBA SIBJISIETCS [IIapUar.

B 00bruHOM TpaBe (HarmpuMep, CUCTeMa YCTHBIX MPABOBBIX 0ObIYaeB IieMeH B TporuyuecKoil
Adpuke, OkeaHnn) MpaBoOBOW CTAaTyC JIMILIA 3aBUCUT OT €ro MPUHAMJIEKHOCTA K ONpPEAEICHHOMY
ruieMeHd. HopMbl 0OOBIYHOTO TIpaBa COXPaHSIOTCS B MAMSITH BOXKJIEH, CTApEHIIMH (HEKOTOpBIE eBPO-
TMIeVICKUe TOCIIeJOBATEIH MBITATIMCh UX 3alMCHIBATH U 1a)Ke KOOU(PHUIIMPOBATH) U PaCIIPOCTPAHSIOTCS
TOJIKO Ha COTJIeMEeHHMKOB. COITIaCHO TMpPEeACTaBIEHUSIM, TOCHOACTBYIOIIMM CPEaH TOJIKOBATENeH
OOBIYHOTO ITPaBa, JIUIIO MOKET PEATM30BbIBATh CBOM IIPABA M BHITIOIHATH CBOM 00S3aHHOCTH, BBITEKA-
IOIIME U3 ero IJIEMEHHOT'O CTaTyca, TOJbKO B IAHHOM IJIeMeHU. YeoBeK — JIMIIb YacTh, «KJIETOUKa»
TUIEMEHH, OH He MUMeeT MO CYIIECTBY OT/AENbHBIX OT IJieMeHu npaB. Ha nene cepa aeiictBus muie-
MEHHOTO OOBIYHOTO MpaBa BechbMa orpanndeHa. OObIYHOE IPABO HE MPUMEHSIETCS ISl PeryIpoBa-
HUS YTOJIOBHBIX, 3/IMUHUCTPATUBHBIX OTHOIIEHUH, B cpepe (PUHAHCOBOTO U MHOTUX APYTUX OTpac-
Jiell TipaBa, paclpoCTPaHssACh TOJIBKO HA 3eMeJIbHbIE, CEMEHbIE OTHOIIEHHS (MMOPSAI0K 00padOTKU
OOIIMHHOM 3eMJIH, pacipeie/IeHUe BBIACOB JIsl CKOTA, OOPSIIOBbIe PUTYAJIbI P BCTYTIJICHUH B Opak
u z1p.). OmHaKo TaMm, T/ie OHO JEHCTBYET, OOJNBIIMHCTBO HACEJEHUsT PyKOBOICTBYETCSI UMEHHO €ro Mpa-
BWJIAMH, A HE MMCAHHBIMU 3aKOHAMH (B T. Y. ¥ U3-32 HE3HAHUSI TOCYJAPCTBEHHOIO SI3bIKa, Ha KOTO-
POM IyOJIMKYIOTCSI 3aKOHBI, @ 9TO OOBIYHO sI3bIK MTpeXHel MeTpoHoMuH). [TpaBia, HEKOTOpbIE HOPMBI
OOBIYHOTO TTpaBa BKJIIOYEHBI B TEKCTHl 3aKOHOB. Ha MpakTuke psaoBbie COIUIEMEHHUKH BHITIOTHSIOT
TaK’Ke HAaTypaJibHble TOBUHHOCTH 10 OTHOIIEHUIO K CTapeHIIIMHAM ¥ BOXKIAM (Hanpumep, oOpadathbi-
BAIOT UX CEMEHHBIE 3eMeJIbHBIE YUACTKH).

OcHOBHBIE (KOHCTUTYIIMOHHBIE MTpaBa M OOSI3aHHOCTU U I0PUAMYECKUE JTIA. XOTS B KOHCTH-
TYIMSIX pedb UIET O (PU3UYECKUX JIMIAX (YeloBeKe U IPakIaHWHE), BO MHOTHX CTPaHaX CUMTAETCs,
YTO OCHOBHBIE TpaBa U 00S3aHHOCTH (HAprMep, CBOOOIA BHIPAKEHUsI MHEHUH, 0OS3aHHOCTD TIa-
TUTh HAJIOTY) MOTYT OBITh PaCHpOCTPaHEHbl M Ha I0PUANYECKHUE JIUIA, €CIIM MOTYT OBITh OTHECEHDI
K HUM I10 CBOEMY CYIIIECTBY.
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ITaparpad 2. UHCTHTYT rpak/jaHcTBa.
Pduznyeckue JnIa 1 OCHOBBI MX MPABOBOr0 craryca

[IpaBoBO€ Mos0KEeHME KA 3aBUCUT MPEXK]IE BCETO OT €ro CTaryca: IpaXkJaHuH, UHOCTPaHeLl,
Mo 6e3 rpaxkJaHCTBa, JIUIIO C MHOXECTBEHHBIM IpaxkaaHcTBOM. OcoObIi CTaTyC MOTYT UIMETh TaKKe
OeXeHIIbl, BbIHYK/IEHHbIE TIepeCeIeHIIbl, IIepeMeleHHbIe Juia 1 1p. OTYacTH UX MOJIOKEHUE PeryIn-
pyercst MeXyHapOAHbIM IIPaBOM, & B OCHOBHOM BHYTPEHHMM 3aKOHOJATEILCTBOM OTAEIbHO B3STOW
cTpaHsbl. [I71s1 onpenesnieHns craryca JMYHOCTY BaKHEHIlee 3HaYeHUe UMEET MOHSTHE T'PakAaHCTBA.
ITO B3aMMOCBS3b JIMIIA U TOCYAAPCTBA, TOPOXKJAIOIIAsl C 00EMX CTOPOH OIpe/ieIeHHbIE ITpaBa U 00s1-
3aHHOCTH. ['paskiaHe JaHHOTO rocyAapcTBa MOJb3YITCSl HanOoJiee IMPOKUMY MTpaBaMu (BKJTIOYAs,
MOJIMTUYECKHUE, B T. 4. U30UpaTesbHbIe, IPAaBO HA OOBEUHEHNE B TIOMTUYECKUE MApTUH, TIPaBO Ha
JOCTYII K TOCYIAPCTBEHHOM CITy’KO€), OHU K€ HeCYT 1 HaOOJIbIIIe 00SI3aHHOCTH (BKJTI0YAsi BOMHCKYIO
CITyk0y TaM, TJie CyIecTByeT BceoOmasi BOMHCKasi 0Os3aHHOCTh, Hanpumep, B ['epmanuu, M3pane
wm KHP). MHocTpaHIpl, Kak IpaBuiio, He 00J1a1aloT MHOTUMU TIOJIMTHYECKUMU TIPAaBaMH, XOTsI BO
Bcex crpaHax EBporeiickoro Coio3a OHM y4acTBYIOT B BHIOOpaX OPraHOB MECTHOTO CaMOYITPABJICHHUSI
B CTpaHe NOCTOSTHHOTO MPOKUBaHUs, a B rocyAapcTBax JIaTMHCKON AMEpUKH Ha OCHOBE B3aUMHOCTHU
— uB BbIOOpax B mapaameHT. OHM 00aJaloT MpaBOM COOCTBEHHOCTH, MOTYT IOJTyYaTh, B T. 4. Oec-
TUIATHO, MYHUIIMNIAJIBHOE KUJIbe, UMEIOT TIPABO HA TPYI, HO UX JOCTYI K HEKOTOPHIM BHAAM padoT
OrpaHWYEH: B psiie CTPaH MHOCTPAHIIBI HE MOTYT ObITh KallUTAHAMU MOPCKHX CYIIOB, KOMaHMpaMu
SKHUIIAXEeH BO3AYIIHBIX CYJOB, paboTaTh B 3Mpe Ha pajivo, TeieBuIeHnH, Teerpade u T. 1. (B Jlat-
BUU, HATIpUMep, CyIEeCTBYeT OKoyio 50 orpaHUYeHUN, CBSI3aHHBIX C paOOTOM, /I HerpaxJaaH), BO
MHOTMX CTpaHaX He MMEIOT MpaBa MpUOOpeTaTh 3eMIII0 B COOCTBEHHOCTh. [IJisl Bbe3Ja B CTpaHy C
LEJIbI0 TTPOKMUBAHUST MHOCTPAHILy HEOOXOAMMO pasperienre (00bdHO MuHHUCTEpCTBA BHYTPEHHUX
7e)T) C yKa3aHUEeM CPOKa, MECTa JKUTENIbCTBA, 3aHSITHsI, HEOOXOIMMO 3apEerUCTPUPOBATHCS B MOJIALIUH.
Ectb KBOTa /17151 NOCTOSIHHOTO MPOXUBAHUSI UHOCTPAHIIEB (Harnpumep, B ABCTpuM Ha 1998 r. kBoTa
JUIs1 IpUeMa MHOCTPAHIIEB B 1IEJISIX MMOCTOSTHHOTO MPOKUBAHUS cocTaBisia 866 yenosek). [Ipenrpu-
HUMaTe/ M 00s13aHbI COTJIACOBBIBATD ITPUEM MHOCTPAHLIEB Ha pa0OTy € rOCY1apCTBEHHBIMU MM MYHU-
[UNATLHBIMU YUPEKACHUSAMH, Ha pab0Ty OHM TPUHUMAIOTCS B TOM CITy4ae, €Cii Ha JAHHOE MECTO He
MpeTeH/IyeT COOTEUECTBEHHUK. VIX mepeIBUKeHue 10 CTpaHe MOXKET ObITh orpanndeHo. ColuaabHble
1OCOOUs ¥ JIBFOTHI OT TOCYAApPCTBa BO MHOTMX CTPaHaX MOTYT IMOJTydYaTh TOJBKO TpakIaHe (Hampu-
mep, B CIIA ¢ 90-x rr.). MHOCTpaHell MOXeT OBITh JISTOPTUPOBAH 32 HAapyIIeHNE 3aKOHOIATEIbCTBA.
C npyroii CTOPOHBI, HHOCTPAHIIBl HE OOSI3aHbl CIY’KUTh B APMUM CTPaHbl MPeObIBaHMSI, HE ILIATST
HAJIOTH (eC/IM MEsK/ly FOCyAapCTBaMu, TAKUMH, Kak, Harnipumep, CLLIA u Poccus, ects cormnarienust 0o
WCKJIIOYEHUH TBOWHOTO HAJIOr000I0keH s1). VIHOCTpaHIbl MUMEIoT nmacnopT (YIOCTOBEpPEHHE JTMYHO-
CTH) CBOETO IOCY/IapCTBa, a B CTpaHe MPeObIBAaHUSI UM BBIIAETCS APYTOM JOKYMEHT — BUJI HA KUTEJTb-
crBo. Cka3zaHHOE OTHOCUTCS K «pPsiIOBBIM» MHOCTpaHIiaM. Ha quruiomarnyeckux mpeacraBuTesiei,
Ha MepCoOHal MUCCUI PaclpoCTpaHsieTcst AeHCTBIE OCOOBIX MPABUII B COOTBETCTBUM C MEXIyHAPOI-
HBIM PAaBOM U COMVIAILIEHUSMMU, 3aKIIOUEHHBIMUA MEXIY rOCY1apCTBAMU.

[Nonoxenue iy 6€3 TpaxkJaHCTBA BO MHOTOM aHAJIOTMYHO TMOJIOKEHHUIO MHOCTpaHLieB. OHaKo
B OTJIMYME OT MHOCTPAHLIEB OHU HE TIOJIB3YIOTCS UIIOMATUYECKOM 3aIIUTON KAKOro-1100 rocyaap-
CTBa, YTO YCJIOXKHSET cuTyauuio. [1oaToMy B COBpeMEHHOM ME:XAyHApOIHOM IPaBE IOCIOACTBYET
TEH/ICHIIMsI K IPUHATUIO MEpP, COKPAIAIONINX COCTOsSIHIE 0e3 TpaXkJaHCcTBa. B cooTBeTCTBUM C AeHi-
CTBYIOIIMM B OOJIBIIMHCTBE CTPaH 3aKOHOJATEIbCTBOM JIMIIA O3 IpakIaHCTBa, KaK U MHOCTPAHIIbI,
MOTYT OBITh TIPUHYIUTEIFHO BICJIAHBI U3 CTPAHBI.

Jluia ¢ MHOKECTBEHHBIM (B YaCTHOCTH, C JBOWHBIM) I'PaKJaHCTBOM OOJaJaloT MpaBaMH M
HECyT 00sS3aHHOCTH B COOTBETCTBUY C 3aKOHOJATEHLCTBOM BCEX Te€X TOCYIApCTB, IpakaaHaMU KOTO-
pbix onu siBiisiiotcs. B 1995 r. B [onbie, B 1997 r. B Jlute, B 1999 r. B JlatBuM JM11a cOOTBET-

CTBEHHO C MHOKECTBEHHBIM 1 JIBOWHBIM I'PaXJaHCTBOM OQJUIOTHPOBAJIUCH HA BHIOOpAX Mpe3uIeHTa
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pecnyOIuKy, ¥ B MOCIEIHUX CIyYasx Takoe JIMIO ofepxkano nobdeny (mocne n3dpanus [IpesuaeHt
Jluteel B. Anamuyc otkazaicsi ot Broporo rpaxknanctsa CIIIA; nocne n3zdpanus B mione 1999 r.
[Tpesunentom Jlateum B. Buke-JIpeiibepru oTkazanach OT KaHAJICKOTO IpakIaHCTBa). B HEKOTOPBIX
CTpaHax JIBOMHOE I'paXkJaHCTBO HE JIoNycKaercsl (Hanpumep, B Mtamum, XoTs U B HEW €CTh Tenepb
eIMHOe I'PaXAaHCTBO i Bcex crpad EBpomneiickoro Comosa). Ecnu 1BoiiHOE rpaskIaHCTBO TIPUOO-
peraercs 6e3 y4acTusi B TOM IPOIECCe ToCyJapcTBa MepBOHAYAIBHOTO TPAXKJAHCTBA JIMIIA, TO TAKOE
COCTOSIHUE, XOTsI OHO (PaKTUUYECKHU CYIIECTBYET, O(PUIMATILHO He MTpUu3HaeTcs. B GonbIMHCTBE CTpaH
JBOMHOE TPaXXJaHCTBO MOXET NMPUOOPETAThCS JIUIIOM TOJBKO Ha OCHOBE MEKIyHAPOAHBIX JOTOBO-
POB, IPH y4acTHH TOCyIapcTBa U ohopmitsieTcst 0coObIM 00pa3oM. B 3Tom cityyae 0ObIYHO UCTIOINb-
3yeTcsl MHOE, CJIMTHOE Ha3BaHUE: JBYXI'PakJAaHCTBO, MHOrOrpaxaaHcTBO. Kommmsum paspemarorcs
0 AMIJIOMAaTUYECKUM KaHaJlaM.

WHocTtpaniipl, mia 6e3 rpaxkJaHcTBa, C MHOKECTBEHHBIM I'PAXAaHCTBOM, PAaBHO KaK M Ipax-
JaHe IAHHOW CTpaHbl, 00s13aHbI 3HATH U COOMIONATH 3aKOHBI CTPaHBbI MpeObiBaHMs. He3HaHue 3akOHOB
He 0CBOOOXJAeT OT OTBETCTBEHHOCTH 32 UX HapylIeHHe.

I'paxnane 1 moggaHHble. B KOHCTUTYIIMOHHOM TpaBe 3apyOeKHbBIX CTPaH YHOTPeOISIOTCS JBa
TEepMHHA: IPAXJAHCTBO U MOAJAHCTBO. [IepBhlii XapaKkTepu3yeT yCTOMUMBYIO MPAaBOBYIO CBSI3b JIMIIA
CO CBOMM TOCYIapCTBOM, KOTOpasi TIOPOXKJIAET, C OHON CTOPOHBI, ONpe/ie/IeHHbIEe TpaBa M 00sI3aH-
HOCTH JIMI]a TI0 OTHOUIEHUIO K FOCYJapCTBY (HalpuMep, PaBO Ha PaBHBII JOCTYI K TOCYAapCTBEH-
HOW ciyk0e U 00SI3aHHOCTh TUIATHTh HAJIOTH), a C IPYTod — MpaBa ¥ 00sS3aHHOCTH TOCYIapCTBa O
OTHOIIEHUIO K TPakJIaHUHY (HAallpUMep, PaBO COOTBETCTBYIOIIMX TOCY/IaPCTBEHHBIX OPraHOB pas3-
pelaTh WM He paspelarh rpaxJjaHaM MacCOBbIE YIMYHbIEC MOJIUTUYECKUE IEeMOHCTpALIUK, 00s3aH-
HOCTb 3aIlIMINATh TPABO JJMYHON COOCTBEHHOCTH). | pak AaHCTBO MpeAronaraeT AByCTOPOHHUE CBSI3H,
JBYCTOPOHHHME TpaBa M 00S3aHHOCTH U JINYHOCTU M TOCYIApCTBA. TEepMUH «TOAAAHCTBO» MPUMEHSI-
ercsl B MoHapxusx. OH oTpakaeT KauecTBa MPUHA/IJIEKHOCTH, JIMYHYIO CBA3b YEJIOBEKA C MOHAPXOM
(«nognannabiid Ee BenmuecTBa»).

B pa3BuThIX cTpaHax pas3anure NOAJAHCTBA U IPak/IaHCTBA UMEET JIMILb CIIOBECHBIN XapaKTep:
OCHOBBI ITPABOBOTO TMOJIOKEHUS] TMYHOCTH B MOHAPXUM BeMKOOpUTAHUM MaJIO YeM OTJIMYAIOTCS OT
cutyaiyu B pecriyonuke ®panimu. K Tomy ke B mocieiHe AecATUIETHS B eBPONEHCKUX MOHAPXHSIX
(Ucnanus, Bensrusi, Hunepnanst), B INOHNM 1 HEKOTOPBIX APYTHX CTpaHax 00a TepMHHA yIOTpeo-
JISIOTCS] KaK PAaBHO3HAYHBIE, & BMECTO IMOJAHCTBA BCE Yallle UCTIONb3YETCS] TEPMUH «TPaXIAHCTBOY.
B psizie rocynapcTB nepBbIil TEpMUH BOOOIIIE MCKITIOUEH U3 IIUPOKOTO YIIOTPeOIeHUs U TPUMEHSIETCS
JIMIIb TIPY OCOOBIX LIEPEMOHMSIX. B pasBuBaionuxcsi crpaHax, B rocyaapcTBax Apadckoro Bocroka,
B A(dpuke yKkazaHHOE pa3jiiuue UMeeT CYIIECTBEHHOE 3HaYeHHe: MOAJAHHBIA 00s13aH ObITh JIMYHO
BEPHBIM MOHApPXY, HACEJIEHUE BOCIIUTHIBAETCS] B COOTBETCTBYIOLIMX TPAAULIUSX, HEPEIKO HapyllIeHe
BEPHOCTH MOXeET ObITh CypOBO HaKa3aHO.

BonpiimHCTBO HaceneHWss B CTpaHax MHUpa COCTABJAIOT IpaxJaHe. B HEKOTOpBIX cTpaHax
EBpons! (benbrus, IlBeiinapus, B MeHblIel cTenieHd | epManust) NpoKKUBaeT 3HAUUTEIbHOE KOIuYe-
CTBO MHOCTPAHIIEB, COCTABJISIONIMX CYIIECTBEHHYIO YacTh padoveil CHITbI, OOBIYHO 3aHSATOM Ha TSIKe-
JIOM, TPSA3HOM, HU3KOOIUIaunBaeMor padore. B HedremoObBaomumx crpaHax Apadckoro Bocroka
(Katap, Kyseiit, CaynoBckast ApaBusi ¥ [Ip.) 3aKOHTPaKTOBaHHbIE Ha HECKOJIBKO JIET paOOTHUKH He-
TETIPOMBICIIOB (IIPEMMYIIECTBEHHO U3 CTpaH A3KMM) COCTAaBJISIOT HEPEAKO OoJiee MOJIOBUHBI YUCTICH-
HOCTH HaceJieHus1 cTpaHbl (B OObeTMHEHHBIX ApaOCcKuX DMuparax B Hauase 80-X I'T. MX YUCTIEHHOCTb
nocrurana 80 %). DTv paOOTHHUKY KUBYT, KaK MIPABUJIO, B CIICIIMATBHBIX MECTaX MOCEeIeH! S, BCAKas
MOIMTUYECKAs AATETIBHOCTD U 1aXe SKOHOMUYECKUE 3a0aCTOBKH UM 3arpeieHbl.

XOTs BO MHOTHX CTpaHax JIeUCTBYET MPUHIIUI PAaBHOTO I'PakIAaHCTBA, TPakIaHe TaKKe ObIBAIOT
HEO/IMHAKOBBI IO CBOEMY IOJIOKEHUI0. Pa3nyaiorcst ypoxkJeHHbIE B JaHHOM CTPAaHE M HATypaIu3u-
pOBaHHbIE rpaxJaHe, T. €. IPUHSATHE B IPaXJAHCTBO B COOTBETCTBUHU C YCTAHOBJIEHHOM 3aKOHOM IIPO-
1enypoil. B psiie crpan HaTypaau3upoOBaHHBIE IPaXaaHe He MOTYT ObITh N30paHHBIMHU MTPE3UACHTAMU
(nanpumep, B CIIA), ypox/IeHHbIX B JaHHOW CTpaHe I'PakJaH HeJIb3sl U3 HEE BICIATh, JTUIIUB I'PaX-
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AaHCTBA, TOrda KakK HaTypaJu3UPOBAHHBIX B PAAEC CTPaH — MOKHO. B OTACJIbHBIX CTpaHax (HaHpI/I-
Mep, B MbsiHME) CyIIeCTBYeT MOHSTHE «aCCOLMMPOBAHHBIX TPaXJaH». DTO JIHMIA, OTHOCSIIMECS K
HEKOTOPLIM HAIIMOHAJIBHOCTAM, KOTOPBIC CHUTAIOTCA HCKOPCHHBIMMU. ACCOHI/II/IPOBaHHHC rpaxiaaHe
JOJDKHBI CHIeNIaTh IMCbMEHHOE 3asIBJIEHHE O JIOSJIbHOCTU rOCYAapcTBy. B MycynbMaHCKUX rocygap-
CTBaX CyILIECTBYET TaKke, KaK yXkKe OTMEUaIoCh, pa3iMuKe B IPABOBOM IMOJIOKEHUU TPAKIAAH — MYXK-
YHMH ¥ TpaskiaH — keHiuH. [locne 3akmoyennss MaaxctpuxTckoro qoropopa 1992 r., nmpeoOpa3zoBas-
mrero EBporieiickoe CoobiiecTBo B eBporieiickuii Coro3, Bce rpaxkjaHe roCyaapcTB-WICHOB SIBJISIOTCS
rpaxaanamu EBponeiickoro Coto3a, coxpaHsisi HAIMOHAIBHOE IpaxaaHcTBO. OHU yxke TaBHO M30H-
patot EBponeiickuii mapiaMeHT, MOTyT Teriepb Y4acTBOBaTh B BHIOOpaX MYHHUIIMIIAIBHBIX OPraHOB
rOCYy/IapCTB-WICHOB IO MECTY KHTEJIbCTBA, 00PAIaThCs C METUISAME K EBponielickomMy napiaMeHTy
u ero oMOyacMany. OTHaKO WX TPaBOBOE MOJIOKEHNE B Pa3HBIX FOCYAApPCTBaX HEOAMHAKOBO, OHO B
OCHOBHOM PEryJIMpyeTcsi BHYTPEHHUM 3aKOHOJATEIbCTBOM.

CnocoObl npuoOpeTeHuss U yTPpaThl IPakJaHCTBa

CylecTByeT JiBa OCHOBHBIX CITOCOOBI MPHOOPETEHUS I'PakJAHCTBA: TI0 POXKICHUIO U HATypa-
mu3anys (YKOpeHeHre) — PUEM B IPaskIaHCTBO YIIOJTHOMOYEHHBIMH Ha 3TO OpraHaMu rocyJapcrBa:
OOBIYHO 3TO JieNlaeTcst OT MMEHM IJIaBbl rocyapcTBa (mpe3uaeHTa, MoHapxa), xots B CIIA rpax-
JAHCTBO I10 HATypaIU3alliy NPeJOCTABIISAETCS HA OCHOBE PELIEHUI OKPYKHBIX (DeepaIbHBIX CYIOB.
B cBolo ouepenp nprodpeTeHne rpakJaHCTBa M0 POKICHUIO UMEIOT JIBa OCHOBAHMS: TIPABO KPOBH
1 1paBo MnouBkl. [lepBoe o3HavaeT nprodpeTeHre peOEHKOM I'pakIaHCTBa POAUTENIEH HE3aBUCHMO
OT MecTa ero poxkaeHus. [Ipodrema BO3HUKAET JIMIIb TOT/A, KOrJa poAUTeIn peOeHKa UMEIOT pas-
HOE IpaXJaHCTBO (HaIpuMep, MaThb UTaJIbsIHCKas rpaxJaHKa, oTell — rpaxJaHuH ®paHuun). IToT
BOIPOC B OOJIBIIMHCTBE CTPaH pelaeTcst TONbKO HA OCHOBAaHMH MHUCHMEHHOTO COTJIACUST POIUTENEH
0 BhIOOpE rpakaHCTBa pedeHKa. Jlo STOro OH MOXET OCTaBaThCsl JIMLIOM Oe3 TpakJaHCTBA WITH (UTO
yarie) MOXeT MPHOOPeCTy rpakAaHCTBO IO MeCTy poxaeHHsl. [IpHHIU paBa MOYBBI TPUMEHSIETCS
K Y3KOMY KpYTy JIMLI, IPEUMYIIECTBEHHO K TeM, IPaXkJaHCTBO POLUTENIEN KOTOPBIX WA POTUTENN
KOTOPBIX HEU3BECTHBI, 4 3a4acTyl0 K POIMBIIMMCS HA TEPPUTOPUM JAHHOW CTPaHbl AETAM I'paxIaH
APYroro rocygapcTBa, €civ TOJIbKO POOUTENN HE HAXOOWIVCh B IAHHOW CTpaHe Mo ciyxoe (Hanpu-
Mep, TUIJIOMAaThl), He ObUIM B CITy’K€OHOW KOMaHAMPOBKE WM TypucTaMu. B OONBIIMHCTBE CTpaH
3aKOHOZIATENILCTBO TpEJyCMaTpuBaeT 00a OCHOBAaHMS MPHOOPETEHUs TPAKIAHCTBA M0 POXACHUIO:
Y IIPaBO KPOBU U IIPABO MOYBHI.

Harypanuzanus Bo3mMoxHa 10 3aKOHY (YCBIHOBJIEHHE, B peJUalIIIMX CIy4asX MPH BCTYIUIECHUN
B Opak npu COOMIOICHUN psAa YCIOBHIA), HO OOBIYHO OHA OCYILIECTBIISACTCS TO 3asBJICHUI0. 3asiB-
JIEHWE TIOJAeTCsl JIMIIOM B KOMIIETEHTHBIE OpPraHbl TOTO IOCYJapCTBa, IPakJaHCTBO KOTOPOTO OHO
*Kenaet nmprodpectu. B psizie ciryuaeB HeoOXxoarMMa Takke Mojiaua 3asBJIeHNs B OpraHbl rOCy1apCTBa
TOH CTpaHbl, U3 TPaXJAHCTBA KOTOPOM JIUIIO *KenaeT BoATH. O0a 3TH 3asBJIeHNS OOBIYHO MOAAIOTCS
B MECTHble OpraHbl MMHUCTEpCTBa BHYTPEHHMX JI€J1 WM IOCTULIMH, HO Yalle BCErO OHU HOJIKHBI
OBbITh HAITMCAHBl HA UM IJIaBbl TOCYJApCcTBa (MHOTJA BOMPOC 00 M3MEHEHUH I'PakJIaHCTBA peIlaeT
MuHucTp BHYTpeHHUX Aen). [IpremM B rpakJaHCTBO BO3MOXKEH MPU COOMIONCHUM Psijia YCJIOBHIA: /10
3TOro HEOOXOMMO HECKOJIBKO JIET KUTh B CTPaHe, TPakKJAHCTBO KOTOPOH JIMILIO XKeJaeT MOTyYuTh (B
Benrpuu - 3 rona, B Ayokupe u BenmukoOputanuu — 7 siet, B ['epmannu — 8 (10 1999 r. 66110 15 ner),
Ncnanvu 1 Hopeernu —10 net, B [lBenuun —12 net, Bo @pannuu u Pecriyonuke Yam — 15 ner);
3HATh SI3BIK 3TOM CTPaHBI (IOBOJILHO CJIOKHBIN 9K3aMEH MPEAyCMOTPEH 3aKOHOAATEILCTBOM JlaTBun
1 DCTOHUHM); OBITh TICUXMUYECKU 3OPOBBIM U HE UMETh HEKOTOPHIX OosnesHel (Harmpumep, CITNIa);
He ObITh 3apEerrMCTPUPOBAHHBIM — B YaCTHOCTH, B JOKyMeHTax VHTepriona — B KauecTBe TeppOpH-
CTa; HEe MPUHAAJIEKATh K NMapTUAM, BBICTYNAIOUIMM 32 HACWJIbCTBEHHOE M3MEHEHHE KOHCTUTYLIMOH-
HOTO CTpOs; B psjie CTpaH — UMeTh kwinile (I'epmanus), cpeicTsa K CyleCTBOBaHUIO (ABCTpHUs),
«xopommi xapakrep» (BemukoOpurtanus) u ap. B otmenshbix apadckux crpanax (Kyseit, OAD)
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B TPaXJIAHCTBO MOTYT OBITh NMPHUHSATH TOJIBKO MYCYJbMaHe, JIMIIA e JAPYTUX BEpOUCIIOBE/IaHUM, B
T. 4. CYNIPYyTH, JJIs1 IPHeMa B IPakAaHCTBO JIOJKHBI U3MEHUTDb CBOIO PEJIUTHIO0. 3aKOHOIATEBCTBO O
IpakIaHCTBE OTAENBHBIX cTpaH Tpornuveckont A¢ppuku TpedyeTr, YToObl HATypPATU3YIOIIUIACS «yKO-
peHWICS» B OOLIHHE, COOMOa Te 0O0bIYan, KOTOPHIMU PYKOBOICTBYIOTCS OKPYXKAIOIIIHUE.

Beryruienne B Opak, Kak mpaBujIo, He BjleYeT aBTOMATUYECKOT0 MPEeJOCTABIICHHU S IPAKIaHCTBA
(BBIIAETCS BUJI HA )KUTEHCTBO, BO @panimu v VTamiu Ha 5 JieT), XOTs U 00JIerdaer ero nojxydeHue.
[IpenocraBieHue npapa yoexkuIla JIUIaM, MPeciIelyeMbIM 10 MOJTUTHYECKIM MOTHBAM, 32 UX HayY-
HYIO, OOIIIECTBEHHYIO, KYJIbTYPHYIO IeSITeIbHOCTh, TAKKE HE BJIEUeT aBTOMATHYECKOrO MpeIoCTaBIe-
HUS TPaXIaHCTBA.

Hapsiny ¢ paccMOTpeHHBIMHU CYIIIECTBYIOT U JIpyTrHie, MeHee paclpoCTpaHeHHbIE CIOCOObI MpH-
oOpeteHus rpaxkaaHcTBa. CaMblil MACCOBBIN M3 HUX — MPU3HAHKE TPaXJaHCTBA (BCE KUTEU TeppH-
TOPUH, €CJIM OHU HE OTKA3bIBAIOTCS OT TOTO, HA IEHh 0Opa30BaHMsI HOBOTO FOCYAapCTBA MPU3HAIOTCS
ero rpakaaHaMu); ontarus (BbIOOp IpaskIaHCTBA TOW WJIM MHOW CTPAHbI B CBS3U C TIEPEXOJOM YacTU
TEPPUTOPHH OT OJIHOTO FOCYJApPCTBA K APYTOMY MIIM ITPOBO3IJIAIIEHUEM YACTH TEPPUTOPUH TTPEKHETO
roCy/1apCTBa HOBBIM HE3aBHCHMBIM TOCYJApCTBOM); TpaHChepT (Tepexos TeppUTOPHU COMPOBOXK 1A~
eTcsl U3BMEHEHHMEM I'pakJaHCTBa Oe3 MpaBa BBIOOpA, UTO ObIBAET PEIKO, HO UMEJIO MECTO B HEKOTOPBIX
rocyapcTBax nocyie Bropoit MEUpOBOIA BOWMHBI); perrCTpalis IpakAaHCTBa, HAPUMED, €CTU POIIH-
TEJIM JIAHHOTO JIMIA ObUIM WU SIBJISIOTCS] TPasKJIaHaMH CTPAHBI WM JIMLIO CITYKUT B BOOPYKEHHBIX
CUJIaX, 3AaHUMAET rOCYAapCTBEHHYIO IOJKHOCTh; BOCCTAHOBJIEHHME TP JaHCTBA (1151 OBIBIIMX TPax-
JIaH JIAaHHOT'O TOCYJapCTBa).

I'paxxjaHCcTBO JeTelt Mpy U3MEHEHNH TPakIaHCTBA POUTENel U3MEHSIETCS B 3aBUCUMOCTH OT
Bo3pacta aereil. OOBIYHO JeTH N0 14-7eTHero Bo3pacta (B HEKOTOPHIX CTpaHaX yCTaHOBJIEH Oojee
HU3KUI BO3PACT) aBTOMATHUECKH CIISAYIOT 32 POAUTEISAMHU, pHoOpeTasi 6e3 JOMOTHUTEbHBIX (hop-
MaJIBHOCTEN HOBOE Ipask1aHCTBO. CII0KHOCTHA BO3HUKAIOT, €CJIM I'PAXAAHCTBO MEHSIET OUH U3 POIIH-
Tesiet. B Takom citydae rpakJaHCTBO MaJIOJIETHErO peOeHKa COXPaHSETCsl UM U3MEHSIETCS 110 MTUCh-
MEHHOMY corialieHuio poaurteseid. [Ipu namMeHeHnu rpaxaHcTBa jereit B Bospacre 12—14—18 ner
(uHOrzAa 1o 21 roga) 0OBIYHO CHPAINMBAIOT UX COIVIACHS B IPUCYTCTBUH MPEICTABUTENS CyAeOHOrO
BE/IOMCTBa, HOTApUYCa, MHOTO MPECTABUTENS TOCYIApPCTBEHHBIX OPraHOB, a Takke rnenarora. Jeru
crapiie 18 jieT (B HeKOTOpbIX cTpanax crapiie 20, 21 roga) U3MEHSIIOT CBOE TPakAaHCTBO HA OOIIUX
OCHOBaHMSIX, XOTsI €CJIM OHU JIEJAIOT 3TO BMECTE C POAUTENSIMH, TO MPOLIEAYPa HECKOJIBKO YIpOIIa-
ercsl.

YTpara rpaxaancrsa

Bo3moxHBI Ba Crocoda yTparsl Tpak JaHCTBA: BBIXOM U3 I'PakKJAHCTBA W JIUIIIEHHE I'PaXIaH-
CTBa. BI)IXO)I N3 I'pakIaHCTBaA (OTKaB oT Fpa)KILaHCTBa) OCYHICCTBJIACTCA 110 MHULIUATUBE JIKLa, KOTO-
poe mnozaet 3asBieHue 00 3ToM. Kak ormeuanock, 3asBieHre OOBIYHO MOAAETCS B MECTHBIN OpraH
MuHucTepcTBa BHYTPEHHUX JIe (IOCTHILIMSA, HO pa3pelleHre AaeT IaBa rocygapcrsa. MHorna pas-
pelleHre AaeTcs, eciy JIMIOo pruodpeTaeT apyroe rpaxaancTBo (Typrus). JIvmenue rpaxaaHcTa
OCYILECTBJISIETCSA YITOJJTHOMOYEHHBIMU HA TO OPraHaMy roCyAapCcTBa BOIIPEKU KeJIaHMIo Jiuua. B pane
CTpaH pa3pcIacTCA JIMIIATh IpaXAaHCTBa TOJIBKO HATYPAJIU30BAHHLIX I'PAXAaH W JIMI, ITOJTYYUBIINX
IPaKIQHCTBO MO PETHCTPALMK, 32 MIPECTYIUICHHs], YKa3aHHbIE B 3aKOHE (Harpumep, MpHoOpeTeHne
IPAKIAHCTBA HE3aKOHHBIM IYTEM, MTPOSIBJICHUE HEJIOSUIBHOCTH K TOCYHapCTBY, CBSI3U C BParomM BO
BpeMsl BOIHBI), HO MHOT/IA B TEUEHUE JIUIIIb ONTPEJESICHHOTO CPOKa MOCIIe HaTypayii3aliiy (1eCTh JIET
B ABcTpun). B OTIENBHBIX CTpaHax 3aKOH MPEAyCMaTPUBAET BO3MOXHOCTD JIMIIEHUS I'PaXIaHCTBA
Y YPOXKACHHBIX TPaXKIaH, HO TOJILKO 32 JEUCTBUsS B TOJIb3Y MHOCTPAHHOTO IOCY/IAapCTBa, KOTOPbIE
MPUYUHWIN YIIepO ToCyIapCcTBY TPakIaHUHA, 32 YMBIIUICHHOE YKJIOHEHHE OT BOGHHOH CITY:KOBI, 32
MOCTYIUICHHE Ha BOEHHYIO CITykOy apyroro rocygapcrsa 6e3 paspemenus (Mcmanus, Uramms). B
crpaHax JIaTMHCKON AMEpPUKH JIMIIEHUE I'Pak/IaHCTBE (B OTHOILIEHUY KaK HAaTypajIu30BaHHbIX, TaK U
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YPOXAECHHBIX I'PAKAAH) UCTIONIB3YETCS B KAYECTBE JOIOJHUTEIBHOIO HAKa3aH!W S HA3HAYAEMOI'0 CYIOM
3a HEKOTOPBIE MTPECTYIUIEHU (IIMMOHAX U JIp.). HoBelIre KOHCTUTYLIMM MHOTHX CTPaH 3allpetiaT
JIMILIATh IPaXJIaHCTBA.

BeicbUIKa rpakaH U3 CTpaHbl, paHee NMPaKTUKOBABILACA B HEKOTOPBIX TOCYAApCTBaX TOTAJIU-
TAPHOTO COLIMAIN3MA, B OOJIBIIMHCTBE CTpaH 3ampelleHa. B OTHOIEHNN WHOCTPAHIIEB OHA MOXKET
OBITH OCYIIIECTBJIEHA, HO TOJIBKO TIO TIOCTAHOBJICHUIO CY/Ia.

SKcTpaauuus (BblAa4a MHOCTPAHHOMY IOCYIapCTBY JIML, HAPYLIMBILIMX 3aKOH 3TOrO rocyjap-
CTBA, JUISl CIIE/ICTBUSI U Cy/a) BO3MOXHA B COOTBETCTBHM C MEXIYHAPOIHBIM JJOrOBOPOM MM Oe3
HEro, HO He JOIyCKAaeTCsl BblJaua JIUI, OOBUHIEMBIX B MOJMTHYECKHUX MpecTyIuieHusx. OObIYHO He
BBIJIAIOTCSI COOCTBEHHBIE I'Pask/IaHe 3a MPECTYIUIEHHS TPOTUB JPYTroro rocy1apcTBa WK ero rpakaaH
— TaKUX JIML] CYIUT CBOU CYl. DKCTpaIULMs MHOCTPAHLIEB HE Pa3peIlaeTcsl, €CJIU COOTBETCTBYIOIIUE
AesiHUsI B CTpaHe NpeObIBaHK s MHOCTPAHIIA He CUMTAIOTCS TIPECTYIUICHUSIMU.
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Iaparpad 3. KOHCTUTYIIHOHHBINA IPUHIIATI PABHONIPABHSI
rpaxkgad. Knaccucpukamnus npaB 1 ¢cB0001 JHUHOCTH

CymiecTByIOT pas3iiMuHble KJIaCCU(UKAIMK WHIUBUIYAJIbHBIX MpPaB W CBOOON JMYHOCTH, a
TaK’Ke rpakaaH (OIHU ITpaBa OTHOCATCA K JIMYHOCTH B LIEJIOM, IPYTHE — TOJIBKO K I'pak/iaHam, TPETbU
— K OIpeeIeHHOW TpyIIe TpaXJaH, HapuMep, JOCTUTIIMX OMpeeieHHOTO Bo3pacTa Jyisi oonaja-
HUS TIOJIMTHYECKMMU TipaBaMu). Yaiiie Bcero KOHCTUTYIIMOHHBIE ITPaBa MU CBOOOBI MOPA3AEIIAIOTCS
Ha YEThIpe IPYIIIIbL:

1) mpaBa 1 cBOOOIBI, BHIpKAIOIIHE IPUHIIUIT PABHOIIPABU S (HaNIpUMep, paBHOITPAaBHUE I'pask1aH
repes 3aKOHOM);

2) nUYHBIE TIpaBa U CBOOOMBI, FAPAHTUPYIOIINE CBOOOLY, HEITPUKOCHOBEHHOCTD, JIOCTOMHCTBO
JIMYHOCTH;

3) monMTUYeCKUe TpaBa M CBOOOIBI TPaXaH, CBSI3aHHBIE C MX YYaCTUEM B IMOJIUTHUYECKOU
’KU3HU OOIIECTBA, MPEAOCTABIISIONINE UM BO3MOKHOCTD YYaCTHsI B YIIPABJIEHUM OOIIIECTBOM U TOCY-
JapcTBOM (HarmpuMep, cBoO0Aa 00beAMHEHN S, UCTIONb3yeMasi, B YaCTHOCTH, /IS IaBJICHUsI Ha TOCY-
JApCTBEHHYIO BJIACTD;

4) 5KOHOMUYECKHUE, COLIMAJIbHBIE U KYJIbTYPHBIE IIpaBa (J1J151 KPaTHOCTU — COLIMAJIbHO-9KOHOMMU-
YECKHUE), CO3J1AI0IIHUE IOPUANYECKHE YCIIOBUS AJIs1 AKTUBHOIO Y4aCTHUs JINYHOCTH B COLMAIIBHO-9KO-
HOMHYECKOH M KYJIbTYpPHOU KM3HM OOIIeCTBa (HarpuMep, paBo Ha TPy ¥ CBOOOAA TPyAa, IIPaBo Ha
UCTIONb30BAHUE JOCTUKEHUH KYJIbTYPBbI).

[ToMyrMO MHIMBHUIyalbHBIX, BBIAEIAIOT TaKkKe KOJUIEKTUBHBIE KOHCTUTYLMOHHBIE IIpaBa, O
KOTOpBIX OyaeT cka3aHo Huke. Kpome Toro, mpuHATO, 0COOEHHO B MEkKIyHAPOIHOM TpaBe, pas3iiu-
yarh Mpasa IepBOro, BTOPOro, TPEThETO U Jake YETBEPTOrO MOKOJICHUH.

K nepBoMy TpaJuIIMOHHOMY TMOKOJIEHUIO OOBIYHO OTHOCSAT JIMYHBIE U TIOMTUYECKUE TPaBa,
MIEPBOHAYAJIBHO MOSIBUBIIMECS B KOHCTUTYLIMSIX.

Ko BTOpOMY — colMaibHO-9KOHOMUUYECKUE MTPaBa, KOHCTUTYLIMOHHOE 3aKPEIIEHNE KOTOPBIX
CBSI3QHO C JIBKEHHEM IMMPOKHMX MACC, B YaCTHOCTH, C BHICTYIUIEHMEM paboyero Kjacca v ONbITOM
KOHCTUTYLIMOHHOTO CTPOMTENILCTBA B CTPaHaX TOTAJIMTAPHOTO COLMAIM3MA.

K tperbemy — npaBa, cBsi3aHHbBIE B OCHOBHOM C TJI00ai3alyeid oO0eCcTBeHHO! KU3HH, C KOJI-
JIEKTUBHBIMHU TPeOOBaHUSIMHU HAPOIOB (HAIpUMeEp, IPABO HAPOJOB Ha MHp, HAa pa3BUTHE, HA CaMO-
OIpeJeJIeHnE), a TaKKe TaK Ha3blBa€Mble T'YMaHUTapHBIE I1paBa.

K uerBepromy — rpyrmny npas, CBI3aHHYIO ITPEK/IE BCETO C YCIOBUSAMU U PE3YyJIbTaTAMU HAyYHO-
TEXHUYECKOM PEBOIOIMM (HAITPUMEP, MPABO Ha 3I0POBYI0 OKPYXKAIOIILYIO CPELy).

Crenyer, OMHaKO, YYUTHIBATh, UTO JII0OAsI KJIacCH(PHUKAIUS UMEET YCIOBHBIN XapaKTep: OHO U
TO K€ MPABO MOKET OBITh OTHECEHO K HECKOJIIBKUM rpymmnaM. Tak, mpaBo Ha UCIIONb30BaHUE JOCTH-
KEHU KYJIbTYPbI — 3TO COLMAJILHOE IIPABO M OJJHOBPEMEHHO MPABO JIMYHOCTH, T'YMaHUTAPHOE MPaBO,
B KOTOPOM HallUIA OTPak€HHUE HOBbIE C/IBUT'Y B CO3HAHUH JIIOZIEH B 110Xy HAyYHO-TEXHUYECKOU PEBO-
oMY 1 MH(POPMATU3AIUH. DTO MPABO MOKET MPUOOPECTH M MOIUTHYECKUI XapaKTep (BCIIOMHUM
IIpEC/IEI0BaHNUS AeATENeH KyIbTYpPhl 32 KX TBOPUECTBO B YCIIOBUSIX TOTAJIMTApHBIX pexkuMoB). [IpaBo
HAallMi, HAPOJIOB Ha CaMOOIpee/ieHne — KOJUIEKTUBHOE U TOJIMTUYECKOE, MPaBO Ha 3a0aCTOBKY —
VH/IMBU/1yaJIbHOE M COLIMAIbHO-9KOHOMUYEcKoe. Takue mpumMepbl MOKHO YMHOKHTb.

PaBnonpasue

Cnenyer pa3nuyarh MOHSATUSI «PABEHCTBO» U «paBHONpaBue». JIIOqM He paBHBI MO CBOUM
(pu3MUECKUM UM MCUXUYECKUM BO3MOKHOCTSIM, [0 YPOBHIO XW3HHM, JAPYTMM XapaKTEepUCTUKaM, U B
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3TOM OTHOILEHWH HUKAKOE IPaBO HE B COCTOSIHMM YpaBHATh MX. CollMasibHOE paBEHCTBO Ha JIaH-
HOM 3Tane M, BUIUMO, B 0003pMMON MEepCIIeKTUBE HEOCYIIeCTBUMO. KOHCTUTYIIMS TpefoCcTaBIisieT
IIpEe’kK/ie BCEro paBHbIE MIPaBa, T. €. OJUHAKOBBIE I0pUANYECKUE (HO HE (PaKTUUECKUE) BOZMOKHOCTU
TIOJIb30BAThCS MU, A TAKXKe YCTAaHABJIMBACT PaBHBIE TSI BCEX OOS3aHHOCTH, XOTS B COBPEMEHHOM
COLIMAJIBHOM T'OCYAAapCTBE OCHOBHOM 3aKOH, MHbIE 3aKOHBI JIAl0T HEKOTOPbIE JIBIOTHI (IOpUANYECKHE
U (pakTHUYECKUE TIPEUMYIIECTBA) ONpe/IeIEHHbIM KaTeropusiM HaceJieHus (BeTepaHaM, MOJIOZIEKHU U
T. 1.). HecMoTpsl Ha Tako# Moaxoj HEpaBEeHCTBO B MCIIOIBb30BaHUM IIPaB He JMKBUAupyercs. Hanpu-
Mep, OfIMH M3 caMbIX OoraTeix Jioged miaHeTl B. Ieiitc (ero cocrosiaue B 1999 1. mpeBbicHIIO
100 mapn nomt. CILHA, a ero komnbloTepHas KoMaHus «MailkpocodT» BIiepBble B UCTOPUH OLIEHU-
Baercs B 500 Muip A0JUI.) UIMeeT HEM3MEPUMO OOJIBbIIIE BO3MOKHOCTH UCIIOJIb30BATh J11s1 ce0sl KOH-
CTUTYLIMOHHBIE (M BBITEKAIOIME U3 KOHCTUTYLIMM) 1paBa, YeM MHBAJIWbI, IEHCUOHEPHI UM «TPYs-
myecsi», 00 0coOOH 3aIuTe MPaB KOTOPbIX TOBOPHUTCS B HEKOTOPBIX HOBEUIITMX KOHCTUTYLUSIX. [laxe
€CJIM pacCykAaTh TOJIbKO aOCTPAKTHO, A0COIIOTHOTO PaBEHCTBA MPaB U 00sI3aHHOCTEN 1J1sI BCeX OBbITh
HE MOXeT. DTO OTHOCUTCS TaKkKe K OCHOBHBIM IIpaBaM M 00SI3aHHOCTSIM B KOHCTUTYLIMOHHOM TIpaBe.
OnHu MOTYT OBITh HEOIUHAKOBBIMH JIJISI PA3JIMUHBIX TPYIII JOAeH (KaK OTMEYasioch, OrnpeeeHHbIe
OrpaHMYEHMs] BOMOKHBI JJIsi HTHOCTPAHIIEB, KOHCTUTYIIUHA TOBOPAT 00 OCOOBIX MpaBaxX MOJIOACKH,
HE BCe Ipak/laHe MMEIOT U30MparesbHble TIpaBa U T. 1I.), HO B Mpe/esiax KaskJIOW TPYIIIbI JIUIL 3TH
npaBa 1 0O0SI3aHHOCTH JIOJKHBI ObITh OAMHAKOBBI [IsI BCEX €€ JICHOB.

PaBHOMpaBue MOXkeT ObITh OCYIIECTBIICHO B YCIIOBUSIX COLIMAIBHOTO HEPABEHCTBA JI0 OIpejie-
JIEHHOT'O MpeJieNna, IOCKOJIbKY COLMAIbHOE HEPABEHCTBO OKA3bIBAET OIPOMHOE BIIMSIHUE HA PAaBHOIIpa-
BUE JOAEH (HarmprMep, pr OCBOOOXKIEHUHM OOBHHSIEMOT'O T071 3aJI0T, YTO MPAKTUKYETCS] BO MHOTHX
KalMTIMCTUUECKUX TOCYAAPCTBAaX, OOraThlil BHIXOJUT Ha CBOOOMY, a OSHBIN, KOTOPHIA HE B COCTO-
STHUY BHECTH 3aJI0T, OCTAEeTCs B TIOPbME).

YcTaHOBIIeHHE 3aKOHOM HEPABHBIX MPaB IPaXkJaH HE COOTBETCTBYET OOIIEUeIOBEYECKUM IICH-
HOCTSIM M Ha3bIBAETCS IMCKPUMUHAIIMEN — yIiemyieHue B ripaBax. B dammcrckon ['epmanuu cyie-
CTBOBQJIO HEPABEHCTBO B IpaBax TaK Ha3bIBAEMBIX JIMI] apUICKOW pachl U JPYrux rpaxjaaH (oco-
OoMy MTPUTECHEHMIO U JIa)ke MAacCOBOMY HUCTPEeOIEHUIO TIofIBepraimch eBpen), B OAP mo npunsaTus
B 1994 r. BpeMeHHOI KOHCTUTYILIMU CYILECTBOBAJI arapTen]], KOpeHHbIe a)pUKaHLIbl, JPyrue KaTero-
pur HeOeIoro HaceleHHsl He UMeNH MpaB rpakaaH (MOCTENeHHbI JeMOHTAaX CHCTEMBbI anapTenaa
HavaJjics 32 HECKOJIbKO JieT 10 1994 r.).

BonbIIMHCTBO KOHCTUTYIHIA (OCOOEHHO CTaphIX) FOBOPAT O TPEX CTOPOHAX MPHUHIIUIA PABHO-
IIPaBUS: paBEHCTBO IpaXk/iaH Mepe]] 3aKOHOM, paBHOIIPABUE HE3aBUCUMO OT pachl ¥ HAITMOHATIBHOCTH,
paBHOIIPaBHE KEHIIMHBI U MYXYMHBI (O0Jiee Mo31H1ue KOHCTUTYIMHY Cofiepkat OoJiee IMPOKHIA repe-
YeHb aCleKTOB paBHOINpaBKs). PaBeHCTBO nepel 3aKOHOM O3HAYaeT, YTO 3aKOH OAMHAKOBO PaCIpo-
CTpaHsIeTCsl Ha BCEX, HE3aBUCUMO OT JOJKHOCTHOTO, COLIMAJIBHOTO TOJIOKEHUsI, 00pa30BaHus JIUIIA,
KaKMX-JTMOO0 3aCIIyT U MHBIX KAYECTB JITYHOCTH U BCE IOJKHBI HECTH PABHYIO OTBETCTBEHHOCTb Tepe/]
cynoM. Kakue-1o u3bsATHS MOTYT OBITh YCTAaHOBJIEHBI TOJIBKO 3aKOHOM, €CJT KOHCTUTYLIUSI JOITYCKaeT
3T0.

PaBeHCTBO HE3aBMCHMMO OT pachl M HALIMOHAIBHOCTU O3HAYAET, YTO MpaBa rpax/JaH HE MOTYT
3aBUCETH OT LIBETA X KOXKU WM HALMOHAJIBHOCTH.

JIMKBUAMPOBaHBI YEIOBEKOHEHABUCTHUUECKUE PEXUMBI (ITPAKTUKA «BBICUIEH Pachl», arap-
teun), pemenussMu BepxoBaoro Cyna 3anperiena pacobas cerperamus B CIIIA (pa3menenue Oebix
Y IIBETHBIX B MECTax OOIIeCTBEHHOro MOJIb30BaHMs1). TeM He MeHee, pacoBasi M HAIlMOHAJIbHAS JWC-
KPUMUHALMS CYIIECTBYET.

®opmoii HAMOHAJIBHON AUCKPUMUHALIMU SIBJISIETCS SI3bIKOBAsl TUCKPUMUHALMS, HAllPaBJIeH-
Hasl MPOTUB PYCCKOSI3BIYHOTO HaceJIeHHs (B HEKOTOPhIX MPUOANTHICKUX pecryOnuKax, psiie rocy-
napctB CHI'). Obs3atesnbHbli rocyIapCTBEHHbIN S3bIK (HAIPUMED, aHTTIMACKUIA, (DPaHITy3CKUil), Ha
KOTOPOM IyOJIMKYIOTCSI 3aKOHBI B HEKOTOPBIX CTpaHax AQpUKU, MOXKET CTaTh (hOPMOI HAITMOHAITb-
HOW TMCKPUMUHALIMK ISl TOM YacTU HACEJIeHUs, KOTOpask TOBOPUT TOJIBKO HA TUIEMEHHBIX SI3bIKaX
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Y He 3HaeT sI3bIKa MPEeKHEN MeTporoiuu. B psijie cTpaH CyliecTByIOT pe3epBaliu jJisi KOPEHHOTO
Hacestenus (B Kanane, Komymouu, CIIIA, B ABctpanuu, Hooii 3enanaun). PesepBaruy orpaHunyu-
BalOT CBOOOJIY TUIEMEH, 3aKperuisisi UX Ha ONpee/IeHHBbIX 3eMJISIX, XOTS OT/Ie/IbHbIC YIeHBI TUIEMEHU
MOTYT TIOKMHYTh pe3epBalnio B Jo0oe Bpems. Ha ObITOBOM ypOBHE B HEKOTOPHIX CTpaHax (B T. 4.
B Uexun) cerperauuu (paszeneHue rpakiaH pa3InyHbIX pac, HALIMOHAIBHOCTEN B MECTaX MpOKUBa-
HUS, YIPEKICHUX OOIIIECTBEHHOTO MOJIb30BAHUSI) MOABEPraloTcs IbIraHe, BO MHOTHX TOCY/IapCcTBaxX
— BBIXOJIIBI U3 CTpaH A3uu U AQpUKHU.

PaBHonpaBue xKeHIMHBI U MYKUUHBI TTPEIIoIaraeT IpuaniecKue yCIoBuUs 111 UX OMHAKO-
BOTO y4acTHsI BO Bcex cpepax oOImecTBeHHOM KU3HH, JIJIs PABHOT'O MOJIOKeHUsI B ceMbe. OJHaKO 110
CHX TIOP B OT/IJIHBIX MYCYJIbMAaHCKUX CTpaHaX >KeHIMHBI JIUIIECHBI 130MpaTebHbIX TpaB. o 1946 1.
OHU OBbLIH JIUIIEHBI N30UpaTesbHbIX npaB Bo Ppaniu, 10 1971 r. — B LlIBelinapuu (1 ceityac Tam B
HEKOTOPBIX KAHTOHAX >KEHIIMHBI HE YYacTBYIOT B MECTHBIX BHIOOpax), Jiuiib B 1999 r. um obemranu
B Oyayiem m30upatesbHble TpaBa B Kyseiite. VIX MpencTaBUTENLCTBO B MapiaMEeHTe HEBEJIMKO) B
CIIA 2 % B Cenate u 5 % — B [lanare npejicraButesei), BIIPOYEM, HU B OIHOM CTpaHe HET COOTBET-
CTBUSI IPE/ICTABUTENILCTBA KEHIIIUH B OPraHax rocyJapcTBa B MPOMOPIMH C UX YUCIEHHOCTHIO. JIuiib
B HeKOTOphIX CKaHIMHABCKUX CTPaHax CYHIECTBYIOT 3aKOHBI, COTJIACHO KOTOPBIM UYHUCJIO KEHIIUH U
MYKUYUH B TIPABUTEIHCTBE JIOJKHO OBITH PABHBIM, HO CPEIH JEMyTaTOB MapiaMeHTa SKeHIIMH BCe-
TaKW MEHBIIIE, XOTs 110 3aKOHY B CITUCKAX KaHUIATOB JOJKHO OBITh PABHOE KOJMYECTBO KEHIIUH U
Myx4rH. B Hopeeruu ectb 3aK0H, COTJIaCHO KOTOPOMY HU OZIMH TIOJT HE MOXET 3aHUMaTh Oonee 60 %
mecT B Ctoprunre. Bripouem, MpoTUB TakUX Mep B 9TUX CTpaHaX €CTh M BO3PAKEHUS: 3asBJISIOT,
YTO OHHU CTECHSIOT cBOOOMY BhIOOpa. B psime rocymapcTB B MOCHETHUE NECATHICTUS U30UPATUCH
WM B HACTOSIIEE BPEMS KEHIIMHBI SABJSAIOTCA Npe3uaeHTamu (ApreHtrHa, Pumunnunsl, Upnas-
s, Ucnannus, Jlateust, @unnsauaus u [lpu-Jlanka). Ects sxeHmumHbs-MoHapxu (BenmukoOpurtanus,
Hupnepnanawt u 1p.), B HEKOTOPBIX CTpaHax >KEHIIMHBI 3aHUMAIOT WJIH JI0 HeJJaBHETO BPEMEHM 3aHU-
Mayim noct npembep-muHucTpa (Hopeerus, Ilakucran, Typuus u np.). Tem He MeHee CylecTBYET
JIVICKPUMHHAIMS B TPYAOBBIX OTHOIIEHUSX, HA OBITOBOM ypoBHe. OCOOCHHO CHJIBHO OHA Pacrpo-
CTpPaHEHAa B MYCYJIbMAaHCKHX CTpaHax.

TpeOoBaHKs paBHOMPABUSI CO CTOPOHBI HEKOTOPBIX KEHCKUX (PEMHUHHUCTCKUX OpraHW3aruii
MHOIAa npuHuUMaiio npuuyveele popMmel. Tak, Bo @paniuu B 2000 1. apMust TONBKO 4Yepes3 Cyil
J00UIach OTKJIOHEHHS TPeOOBAHUS BO MMSI pAaBEHCTBA C MYKUMHAMU ITOCHIIATH KEHIIWH Ha Tepejio-
BbI€ TTO3UIIMK BO BPEMsI BOEHHBIX JEHCTBUI.

Hapsiny ¢ Tpems npyHIMIIaMK paBHOMIPABKSA B KOHCTUTYIUSIX YHOTPeOISIOTCS U O0Jiee IIIMPO-
kue popMyaIupoBKkU. Hanpumep, B KOHCTUTYLIUSIX Psijia Pa3BUBAIOIIMXCS CTPAH TOBOPUTCS O PaBHO-
MPaBUM HE3aBUCHUMO OT TUIEMeHU (B HEKOTOPBHIX CTPaHAX Pa3INvaloTcsl «OIaropoHbie U WHBIE TIIe-
MeHa), OT reorpapuueckoro Mecra poxjeHus (eCTb MECTHOCTH, K YPOKEHIIaM KOTOPBIX OTHOCSITCS
HeoOpokeaTebHO). BO MHOTMX KOHCTUTYITUSIX TOBOPUTCS O PAaBHOMPABUM HE3aBUCHUMO OT ITPOVC-
XOKJIEHH I, COIIUATBHOTO TOJIOKEeHUsI, 00pa30BaHUS U T. JI.
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Ilaparpad 4. JInunbie npaBa u cCBOOOabI

B oTiume ot noMMTUYECKUX MpaB, KOTOPbIE KacaloTcs MPEesk/ie BCEro IrpaxkiaH, TMYHbIE IIpaBa
1 CBOOOJIBI OTIPEJIEIISIIOT MOJIOKEHHEe JTMYHOCTH KaK TakoBOW. OHU B OOJIBbINIEH Mepe CBSI3aHbI ¢ KOH-
LIENLIMEI eCTeCTBEHHBIX MpaB 4esoBeKa. K Mx uuciy oTHOCHUTCH, MpexAe BCEro, MpaBo Ha KU3Hb.
Opunuyeckn 310 O3HAyYaeT, YTO YeJOBEK BOOOIIE HE MOXKET OBbITh JIMIIEH XXU3HU TOCYIapCTBOM
(cMepTHas Ka3Hb KOHCTUTYIMSIMH 3aIpelieHa) WM MOKeT ObITb JIMIIEH )KU3HH TOJIBKO MO TPUTOBOPY
cyaa ¢ 00sI3aTesIbHBIM yuacTHeM MPUCSIKHBIX 3acenaresnieid. B HacTosiiee BpeMsi BO MHOTHX rocyaap-
CTBax (B TOM YHCJIe TIOUTH BO Bcex, uTo BxoaaT B Coet EBporibl) cMepTHas Ka3Hb 3anpelieHa. Ecte,
O/IHAKO, SKCTPAOpIMHAPHBIE CllyyaM JIMILEHWS KWU3HU, HallpUMep, PUMEHEHUE OpPYXKHs YaCOBBIM
Ha MOCTY IIPY OXpaHe BOEHHOTo 0OBbEKTa; MHOI/A pa3pellieHa SBTaHa3Wsl — JIUIIEHUEe KU3HU JeTel-
YPOIIOB, SIBJISIOLIMXCSI HE)KU3HECTIOCOOHBIMU, POIUBIIMXCS O€3 HEOOXOAUMBIX IJIs KM3HU OPTaHOB, a
TaK:Ke JIMLI, HeN3JIeYUMO OOJIbHBIX, KOTOPBIM XM3Hb IPUUMHSIET TSUKEJCUIIne CTpaJaHusi. ITO OCy-
IIECTBJISIETCS] TTOC/Ie MEAMIIMHCKOTO KOHCHIIMYMA, TI0 MPOChOe OOJIBHOTO, a B OTHOIIECHUM JeTel —
¢ coracus poautesned (B 1996 r. Takue 3aKOHBI ObUTH MPUHSATH B HEKOTOPBIX IITAaTaX M TEPPUTO-
pusix ABcTpanuu. DBraHazus jeranusrponana 3akonom 2000 r. B Huaeprnanaax, ee mpakTMKOBAJIU B
CIIA, B BenmmkoOpuTanuu (Bpauu MOHECIA OTBETCTBEHHOCTh). MOMEHTOM CMEPTH CUMTAETCS TO0N-
HOe TpeKpareHre padoTel Mo3ra. C 3Toro MOMEHTa MOXHO OpaTh AJisl TPAHCIUIAHTALIMM OpraHbI
yMepiero. AGOPT He CUMTAETCs JIMIICHUEM JKM3HHU, XOTSI B HEKOTOPBIX CTPaHaX M3 KOHCTUTYLIMOH-
HOTO TTpaBa Ha JKM3Hb CIEJIaIA BBIBOABI O 3apelieHn aOOPTOB U 00 OXpaHe KU3HHU ellle 10 POsK/ie-
Hus (CnoBakus).

C npaBOM Ha KU3Hb TECHO CBsI3aHa MPoOIeMa KJIOHMPOBAHKS — BOCCO3AaHMS U3 KJIETKH Tesla
TOYHOM KOMHH KMBOTO CYILECTBA, YTO BeJEeT K OECKOHEYHOCTU KU3HM JaHHOW 0coOU (BO MHOTHX
CTpaHax Takue padoThl O(UIMAILHO 3alpelleHbl, 1O TeX MOp MOKa YeJI0BEYeCTBO HE CyMeeT Ipa-
BUJIBHO OLIEHUTH BCE MOCJIEACTBUS TAKOTO KJIOHUPOBAHUS.

Baxneiiimue mpaBa JMYHOCTU — cBOOOAA M JIMUHASI HETIPUKOCHOBEHHOCTD, (PU3NYECKas WM
nicuxuyeckasi. Jlummenre cBoOOIb! (TIOPEMHOE 3aKIIOUEHUE U JIP.) OMSITh-TAaKU BO3MOKHO JIMIIIb T10
npuroBopy cyaa. Conepkanue iuia B padbcrBe, pabOTOProBilsl AaBHO MPU3HAHBI MEkIyHAPOIHBIM
[IPaBOM [IESHUSIMU, IIPOTUBOPEYAIIMU TIPUPOJIE YEI0BEKa, U TArYallIMM MeXIyHapOJHbIM Ipe-
crymienuem. [IpaBnia, y HEKOTOPBIX IUIEMEH B OTAEJIbHBIX Pa3BUBAIOIIMXCS CTPAHAX €1le BCTPeyaeTcs
JoMalliHee padCTBO, XOTsI 3aKOHOM OHO 3alpeleHo.

JInuHas HEMPUKOCHOBEHHOCTh O3HAYaeT MpPEeXk/e BCEro, YTO BPEMEHHOE JIMILIEHUE YeIOBeKa
CBOOOMIBI (apecT ¥ TMONUIEHCKOe 3a/iepKaHne) MOXKET ObITh OCYIIECTBJIEHO TOJIBKO Ha OIpe/eNieH-
HBII CPOK U ¢ 00s13aTeIbHBIM COOJTIOICHUEM YCTAaHOBJIEHHBIX 3aKOHOM MPOLEayp. ApecT BO3MOXeH
1py BO30YKIAEHUU YrOJIOBHOTO Jela ¢ CAHKLMK CcyabH. Kak yacTHBIN ciyvail B HEKOTOPBIX CTpaHax
BO3MOXEH aMUHUCTPATUBHBIA apecT MO eANHOIMYHOMY PEleHUI0 CylbH (0OBIYHO He Oonee ABYX
HeJlesTb) 3a rpyOble aIMUHUCTPATUBHbIC MIPABOHAPYIIEHUS W AUCIMIUIMHAPHBIN apecT — ColepKaHue
BOEHHOCIJTY’KAIIIETO Ha raynTBaxTe (Mepa Haka3aHusl).

[Nonureiickoe 3aepkaHue ¢ JOCTAaBKON B YYaCTOK MOXKET ObITh OCYILECTBIICHO MOTUAIIEUCKIM
CITy’Kall[uM MPpY HapyLIeHUH JIMLIOM OOIECTBEHHOT'O MOPSIIKA; BOSMOXKHO 3aep:KaHue Mojio3peBae-
MOTO B IIPECTYIUIEHNH, B TEPPOPU3ME, B IOArOTOBKE npecTyrieHus. Cpok 3aepkaHusi OrpaHUYEH:
OHO coCTaBJIsieT 0ObIYHO 48—72 4 (B psiic pa3BUBAIOIIMXCS CTPAH YCTaHOBJIEHBI OoJiee JITUTEbHbIe
cpoku — 10 180 gueit B IHIuM 10 3aKOHY O TEppOpUCTax). B HEKOTOPBIX CIy4yasX BO3MOXHBI Apyrue
OCHOBaHMS JJIs1 JJIUTENIBHOTO 3a/iepkKaHus (HanpuMmep, /Jisl YCTAaHOBJIEHUS JIMYHOCTU HApyILIUTENs
IpaHMIIbl, OPOMIAT), HO BCEr/ia C CAaHKIMU cyapu. B MpaHe BO3MOXHO OeccpovHoe 3a/iepKaHue mpe-
CTYITHUKA, 3aCTUTHYTOrO Ha MECTE MPECTYIIEHUSI.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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