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AnHa MuxanjioBHA AHJIPHUSAXHHA,
Eaena HuxkosaeBna IImmeHnoBa,
Haraiaba AHaroabeBHa Kupcanona
3amuTa npaB Y4aCTHHKOB TOProBoOro
npoiecca. Cnopsl, IpaKTHKa pa3penieHus,
4acTo 3aJilaBaeMble BONIPOCHI 1 OTBETHI HA HUX

Bce npasa 3auwuwienvl. Huxakas uacmo 31eKmMpOoHHOU 8epCULL MOl KHUZU He MOXMcem Oblmb
B0CNPOU38E0eHA 8 KaKoli Obl MO HU ObLA0 opMe U KAKUMU Obl MO HU ObLAO CPeOCBAMU, BKAHOUAS
pasmewjerue 6 cemu MHmeprem u 6 KOpnopamueHuix cemsix, OAs YACMHO20 U NYONUUHO20 UCNONB3O-
8aHUS 0€3 NUCbMEHHO20 PA3PEULeHUs. BAA0ENbUA ABIMOPCKUX NPAB.
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BBenenne

Cnoapb C.U. Osxeroa onpeesser TOProbilio Kak X03sHCTBEHHYIO AeATeIbHOCTb IO 000POTY,
KyIJIe ¥ Mpojake TOBapoB'.

Toprosist cocoOCTBYET MPOABMKEHUIO TOBAPOB OT MPOU3BOAUTENS K TOTPEOUTEN0. AKTUB-
HOCTb TOPTOBBIX MPOLIECCOB JIIOOOr0 OOLIECTBA TaK WJIM MHAue 3aBUCUT OT KOJMYECTBA IMPOU3BO-
JAMMBIX TOBApOB M JIEHET, KOTOpbIE HaceleHue ClOcOOHO 3a HUX 3alllaTUTh. BHYTpeHH:s1 TOProBiis
MOPOXJIaeT CBOOOIHBIE JEHEXKHbIE CPeCTBA, KOTOPhIe CTAOMIM3UPYIOT SKOHOMUUECKOE TIOJIOKEHHE
B TOCy/lapCTBe.

IKOHOMHCTHI ONIPeIeJISIIOT (PYHKIIUH TOProBJH CJIEIYIOIIM 00pa3om 2:

1) peanu3aius Mpou3BeJEeHHON MOTPEOUTENHCKON CTOMMOCTH;

2) noBeJeHre MPeAMETOB MOTPedIeHusI 10 TIOTPeOUTeNe;

3) noajep;kaHue PaBHOBECHS MEX/Y CIIPOCOM M MPEAJIOKEHUEM;

4) cokparieHre NOTPeOUTENIbCKUX U3JEPKEK;

5) CTPYKTYypUpOBaHUE phIHKA (MApKETUHIOBasA (PYHKLIUS).

B 3aBucMMOCTH OT TOTO, KaKue ToBapbl OOpAIAloTCsl Ha PHIHKAX, BBIIEIISIOTCS CIEAYIONIHe X
THIIBL: CPEJICTBA IPOU3BO/CTBA, IPOU3BOACTBEHHAS AEATEIbHOCTh, TOBAPbl HAPOJHOTO NOTPEOIEHNU ],
HEIBMKUMOCTb, YCITyTH, TPY/, HOBbIE TEXHOJIOTMM, MHHOBAIIMU U HOY-Xay, MHTEJUIEKTyaJIbHas COO-
CTBEHHOCTb, IIEHHbIE OyMaru, BajoTa.

B 9KOHOMHYECKOM CMBICIIE Pa3INYaloTCs CIeLyIore BUIbl TOBAPOOOMEHA.

PoO3HNYHBIH TOBAapOOOMEH — 3TO MpOoAaXa TOBApPOB ISl YAOBJIETBOPEHHUS JIMYHBIX WA
JIOMOXO3SIICTBEHHBIX HYK/ HacesleHusl. ToBapbl peasn3yloTcsi B HEOOJbIINX KOIMYECTBaX, JIMOO
TMOIITYYHO.

OnToBbIii TOBapOOOMEH MMEET B KOHEYHOW CBOEH LEM JAIBHEHIIYI0 pean3aliio TOBAPOB
IJ151 U3BJICUYEHU S TPUOBLIIM OPraHU3alei ONTOBOM TOPrOBIIM.

OmnroBasi TOProwiis, TaKMM 0Opa3oM, MpEICTaBIsIeT COOOM Mepenpoaaxy KPYIHBIX MapTHA
TOBAPOB TOPrOBBIM OPraHU3ALMAM B IE/SIX JaTbHEHIIEro ToBapoooopoTa.

[TpuGeLIb IpeacTaBsgeT coOON CyMMY, Ha KOTOPYIO BBIPYUKa MPEBbIIIAET 3aTPaThl HA SIKOHO-
MHYECKYIO JIeITENbHOCTb, Ha MTPOU3BOJICTBO JTMOO MPHOOPETEHUE TOBapa.

Llena B KoHeYHOM HTOTE (POPMUPYETCS KAK HEKUI OajlaHC cripoca 1 MoTpedneHusl.

B kauecTBe 00513aTeJIbHBIX 3JIEMEHTOB TOProBOro 060poTa J0LKHBI IPHUHUMATBCS:

1) nponaxa NpoU3BOAUTENSIMU CBOMX TOBAPOB;

2) 1eATeNbHOCTh ONTOBBIX TOPrOBBIX M MHBIX MOCPEAHUYECKUX 3BEHbEB;

3) meiicTBUS UTOTOBBIX (KOHEUHBIX ) MOKYHATENIeH 10 PHOOPETEHHUIO TOBAPOB B LILJISIX 0Oecrie-
YeHHs1 ceOs1 HEOOXOIMMBIMH PECYPCaMH.

B Hacrosiiee Bpems B JuTepaType U MPAaKTHKE BCE Yalle UCHOJIb3YeTCs NMOHATHE TOPrOBBIX
IIPOLIECCOB. B 3TOM KOHCTPYKIIMYU aKLIEHTUPYETCs] BHUMaHHE MIMEHHO Ha TOM, KaK IMPOMCXOAUT TOBa-
POOOMEH Me:x Ay MOKyIaTejaeM 1 MPOAABLOM, KAKMM HOpMaM OH MOAUYMHSETCS, KAKUMH IIPAaBOBBIMU
aKTaMH peryaupyercs.

PbiHOYHAs cuTyauus YCJIOXKHWJIACh, 1 B COBPEMEHHOM MHpE TOBap 3a4acTyl0 MPOXOAUT
HECKOJIbKO OOpalleHHid, MpexJe YeM J0CTUYb KOHEYHOTO MOTpeduTessl. DTO BbIpaXaeTcs U B TOM,
YTO COCTAB YYaCTHHUKOB TOPrOBOTO MpoLecca pacliMpuiIcs, XOTb 3TO U HE B MOJHOW Mepe HalUIo
OTpakeHue B JICHCTBYIOIEM IIpaBe. AKTMBHOE (DOPMUPOBAHNE KOMMEPUECKOTrO MpaBa B 3HAYUTESIb-
HOIl Mepe CBUIETENILCTBYET 00 TUX MPOLIECCaX.

! O6uas Teopus npasa: YueOHUK Ay1s lopuandeckux By30B / [lox odmieit pen. A.C. IMuronkuna. MI'TY um. Baymana, 1998.
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JlaHHOE MmocoOue MOCBSAIIEHO BOMPOCAM IOPUIMUECKOTO CTaTyca YUYACTHUKOB TOPrOBOTO MPO-
1iecca, OHO COZIEPXKHUT JETAIbHYI0 XapaKTEPUCTHKY MpaB U OOSI3aHHOCTEN JIAaHHBIX JIMI[ M PaCKphI-
BaeT BOMPOCH! I0PUINUECKON OTBETCTBEHHOCTH, HACTyMAIOIIEeH B pe3y/ibTaTe HapyleHUsl UX Ipas.
[TomMKUMO 3TOro, aBTOPHI MOCOOMST OCTAHABJIMBAIOTCS Ha CyIeOHOM MPAKTUKE U aHATM3UPYIOT HanOo-
Jie€ TUIIMYHbIC HpO6JICMI)I, BO3HUKAIOIWE B ITPAKTHUKE TOpFOBOfI OEeATEJIIbHOCTH.

[Tocobue OyneT MoJyie3HO MUPOKOMY KPYTy UMTATENeH.
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I'nasa 1. O0mme noJjioxeHus 0o
Y4aCTHHKAX TOProBoro npoiecca

1.1. O0uue moJioKeHNsI 0 MOKynareJje

CnoBapp C.U. Oxerosa onpepesser MoKynaTesis Kak Toro, KTo MoKymnaet 4ro-ioo. «Kymnuts
— MpHOOPECTH B COOCTBEHHOCTh» .

BosnbIoit 1opuauueckuii CJI0Baph HE OTPAXKAET Ty KaTErOPHIO™.

B rpaxaaHckom npaBe MPUHSTO PaCKpPbIBATh JAHHYIO KaTerOpUIO Yepe3 OOIIyI0 KOHCTPYKIIUIO
JO0roBopa KyIr-rpoaaxu. [lokynaresns BHICTYNAeT OAHON U3 CTOPOH J0TOBOPA KYILIU-TTPOJAXKH °.

Kak cnenyer u3 cr. 454 I'paxnanckoro kogekca Poccuiickon ®enepanuu (I'K PO), norosop
KYILIH-IIPOJIAKU — 9TO ABYCTOPOHHE 00SI3bIBAIOIIAs], KOHCEHCYalIbHASI, BO3ME3/IHAS CIEJIKA, 3aKJII0-
Yasi KOTOpYyIo, ITpofaBel] 00si3yeTcs repeiaTh B COOCTBEHHOCTh TIOKYIIaTe sl TOBAp, a MOKYIaTellb, B
CBOIO OuYepe/ib, IOJDKEH MPUHSATH U OIUIATUTD €ro.

IIpeameToM JOroBopa KyIIM-MPoaaky (TOBAPOM) MOTYT ObITh KaK MHIUBHUIYaTbHO-OIpee-
JIEHHBIE BEIH, TaK U BEIIH, OIpeesissieMble POAOBbIMU IMPU3HAKAMHU.

HammeHoBaHve TOBapa M €ro KOJWYECTBO JIOJKHBI OBITh OIPE/ICICHHBIMU B JOTOBOPE WJIH
OIpeeTMMbIMU UCXO/ISI U3 €T0 CONePKAHMUS.

JloroBOp KyIUIM-TIPOJAXH SIBJISIETCS OOHUM U3 (popMooOpasyomux B cdepe 0TeuecTBeHHON
Toproiu. Hapsiny ¢ qorosopom nocraBku oH ohopMIIsieT OOJIBIIMHCTBO OTHOIIEHUH, BO3HUKAIOIIUX
B chepe KOMMEPIIUK U OBITOBOTO MOTPEOIeHU .

[Tpupona noroBopa KyIUIM-IIPOAAXKM HEOIHOPOAHA U OMOCPEAyeT 3HAYMTENIbHBIA KOMILIEKC
IPaXJAHCKUX, KOMMEPUYECKUX, 3eMEIbHbIX, KUJIUITHBIX U MEKIYHAPOIHO-TIPABOBBIX OTHOIICHUIA.
Hopwmsl 0 Kymuie-npoaaxe NossBUIMCH TIOUTH € 3apOKACHUEM MpaBa Kak TaKOBOTO, U KJIACCUYECKHe
YepThl 10roBopa o(popMIIUCH yke B PUMCKOM YacTHOM IpaBe. KoHceHCyallbHbIi KOHTPAKT emptio
et venditio, o1 KOTOPBIM MMOHUMAJICS IOTOBOP, Koraa nmpoaasell (venditor) o0s3yeTcs mpeaoCTaBUTh
APYroil CTOpOHe — MOKYyMatesio (emptor) Belllb, TOBap (merx), a Apyras CTOpOHa — MOKYMarTesb —
00s13yeTcsl yIUIaTUTh TIPOIABILY 3a YKa3aHHYIO Belllb OINPEICNICHHYIO JIEHeXKHYI0 CyMMy (premium),
MOHO CUMTATh CJIOKUBIIUMCSI B OCHOBHBIX uepTax. B [IpeBHem Pume 0CHOBHOI 9KOHOMUYECKOM
HEJIBI0 KYTUTA-TIPO/IaXKU CYMTAIIOCh TPUOOPETEHUE Belllel Isi COOCTBEHHBIX XO3SIMCTBEHHBIX HYX/1°.
[TosTomy JlorMuyecKku MoKymareab MOT ObITh OMpejeieH Kak JIMIO, MPaBOMEpPHO MpHoOpeTaloliee
TOBApHI 1)1 COOCTBEHHBIX XO3SIICTBEHHBIX HYX/1. B COBpeMEHHOM MUpPE CTPYKTYpa SKOHOMHUYECKUX
CBSI3€H 3HAUUTENILHO YCJIOKHWIIACH, M TIOIOOHOE OIpe/iesieHre TIOKYTaTesIsl BHIIIIeI0 Obl IO MEHb-
el Mepe HauBHbBIM.

I'paxxnanckuii kogekc P® Has3biBaeT mokynarejneM He TOJBLKO CTOPOHY JIOrOBOpa KYIUTU-TIPO-
Jaxu, HO U goropopa Hanma-npogaxu (ct. 501 I'K P®), nocraBku (ct. 506 I'K P®). 10 no3ponser
TOBOPUTH O TOM, YTO IpyIa MOKyNaTeiel pa3sHOPOIHA 10 CBOEW CYTH U IieJieBasi XapaKTepUCTUKA
HE MOXET CITY)KUTb OCHOBHOM. Tak, pu po3HUYHOM KyTLIe-pojaxe MoKymnaTtesb IpuoOpeTaeT ToBap
IUIsI JIMYHBIX WA CEMENHBIX HYXKI, a TaK:Ke MHBIX HYXK], HE CBSI3aHHBIX C MPeANPUHUMATEIbCTBOM
KaK JIeSITeJIBHOCTBIO TI0 CUCTEMATUIECKOMY, IIeJICHATIPABJICHHOMY M3BJICUCHUIO TTPUOBLIH.

3 O6was TeopHs MpaBa: Y4eOHUK [Uis ropuandeckux By3oB / [Tox oomieit pea. A.C. [Turonkuna. MI'TY um. Baymana, 1998.
# Jlonoros B.H. Bonbioit opuan4ecKuii cioBapb. M.: UHppa-M, 2006.
5 Coetckoe rpaxaanckoe npaso. CyobekTsl rpaxaaHckoro npasa / [log pea. C.H. Bparycs. M., 1984.

® Pumckoe wactHOE npaso / [Tox pex. N.B. Hosuuikoro, U.C. Ileperepckoro. M.: IOpucts, 2004.
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[Ipexnae Bcero Kyruisi-mpogaka Kak «pPaMOYHBIA» JIOTOBOP COOEPKHUT OJHY OYEHb BaXKHYIO
XapakTepucTuky. ToBap B JTOOOM ciiydae MPHOOpETaeTCs MOKymnarejaeM B COOCTBEHHOCTD, a KYIUISI-
npofaxa sIBJISIETCS TUIOBOM CHEKOH, opopMIISIONIel MpuoOpeTeHne Bellel B COOCTBEHHOCTb.
3akoHozaTeNb HE aKIIEHTUPYET BHUMaHHUE Ha JajibHEeHIIel cynpOe Belly, BApUaHT Mepenpoaa)y He
MCKJIIOYAETCS ¥ B ClTyyae PO3HUYHOM TOProBiH. [JaHHOE TONIOKEeHUE BEPHO /11 OOBEKTOB I'PaXkaaH-
CKHX IpaB, He OrpaHUYEHHBIX B 000poTe. OTHOIIEHUS] COOCTBEHHOCTH, 110 CYTH, TIO3BOJISIIOT U3BJIe-
KaTh HAMOOJIBIIINI MTOTEHIINAI U3 00JIaJaHusI BEIbIO, B TOM UKCIIE 1 KOMMEPYECKYIO BHITOJLY.

CrHopHBIM SIBJISIETCSI BOITPOC OTHECEHUsI K TIOKYIATesIsAM JIHII, TEUCTBYIONIMX B Uy>KOM WHTeE-
pece.

Tak, B cootBeTcTBUU cO cT. 986 'K PD cnienka B 4y:xoM UHTEepece epBOHAYAIBHO TOPOXKIAET
npasa JUIsi TOro, KTO JEHCTBYET B Uy>KOM MHTEPEce, U TOJIbKO B CiIydae OJOOPEHUs TAKUX JEeHCTBUI
1paBa, B TOM YHKCJIe U MPaBO COOCTBEHHOCTH, Ha OIpE/IEIeHHbIE OOBEKTHI MEPEXOAAT K TPEThEMY
Iy, T. €. (PaKTHUYECKH JIUILIO, AEHCTBYIOIEe B Uy)KOM UHTepece 0e3 MOpy4YeHHs, MOKET CUUTAThCS
TMIOKyTIaTeJIeM TOW WJIM MHOM BEIIH, TIOKa MpaBa He ObUIM MepeiaHbl B COOTBETCTBYIONIEM MOPSIIKE.

Komuccronep aefictByeT OT CBOero UMeHH, HO B MHTepece KOMHUTEHTA U 32 €ro CYeT, MOITOMY
npuoOpeTaeT rnpasa U HeceT 00s3aHHOCTH caMocTosITENBHO (cT. 990 'K P®). Takum oOpazom, 1o
OTHOILICHUIO K TPETHHM JIMI[aM KOMUCCHOHEP OCYIIECTBIISIET IpaBa M HeceT 00s3aHHOCTH TIPOAABIIA.
HeucnonHeHre KOMUTEHTOM 0O0SI3aHHOCTH MO OCBOOOKAEHHIO KOMHUCCHOHEPA OT 00SI3aTebCTB IEPest
TPETHUM JIMIIOM BJIe4eT BOSHUKHOBEHUE Y KOMHCCHOHepa IpaBa TpeOoBaTh OT KOMUTEHTA BO3MeIIle-
HUS IPUYUHEHHBIX TAKMM HEUCTIOJTHEHUEM YOBITKOB.

IIpeaMeT areHTCKOro JOroBOpa — COBEpIlIeHUE IO MOPYUSHUIO TIPUHIIUIANA IOPUITIECKIX
1 (PaKTUIEeCKUX JEeUCTBUM (TPEIMET areHTCKOTo JOroBopa, TaKUM 00pa3oM, IIMpe MPEIMETOB JJOTO-
BOPOB KOMHUCCHH ¥ TIOPYy4YEHHsI) — MPEATIONaraeT, Yro MpaBo U OOSI3aHHOCTHU TOKYTATeNsl Kak BO3-
HUKHYTb MOTYT Y JIMIIA, UCTIOJHSIOIIETO I0TOBOP, TaK M HA0OOPOT.

[pakTruecku 11e1eco00pa3HbIM MPEICTABISETCS TOTOBOPUTD O MOJIOKEHUH TTOKYTaTeNsl Kak
JIMIA B TPAKIaHCKOM TIpaBe.

INokymnarenb MOXeT ObITh KaK (PU3MUECKUM, TaK U IOPUITIYECKIM JIUILIOM.

«Kak nmoHsiTHe 0 JMIe He COBMAJIAET C MOHATHEM O YeJIOBeKe, TaK C TIOHATHUEM O YesIOBEKe He
COBIMAJaeT MHOT/IA U MOHATHE O (PU3MYECKOM JIMILIE: BO BCEX JPEBHUX IPaXJAHCKUX OOIIECTBAaX ObLIN
JHOIY, HE CYMTABIIMECS CYyOBEKTaMH MTPaBa; TOUYHO TaK ke M B HEKOTOPHIX COBPEMEHHBIX HEKYJIBTYP-
HBIX OOIIECTBAaX HE BCE JIOIU MPU3HAIOTCS MPaBOCOCOOHBIMH. HO 3TO paznmune Mex1y MOHSITHEM
O YeJIOBEKe U MOHATHEM O (PU3UYECKOM JIMIE HE MMEeeT 3HaUeHHsI TI0 OTHOIIEHUI0 K COBPEMEHHBIM
eBPOIIEHCKUM TrOCYAapCTBaM; B HUX KaX[bli YEJIOBEK CUMTAETCS MTPABOCIIOCOOHBIM, U CJIOBA «YeJo-
BeK» U «(pU3UYUECKOE JIMIIO» JOJKHO MPU3HATH CHAHOHUMAMU» .

Knaccuk poccmiickoro mnpaa [I.A. Meiiep otMedan cnetipuIHOCTb MPABOBOTO MOHSTHUS
«(pU3NYECKOE JIULIO».

B coBpeMeHHOM pOCCHIICKOM TpaskIJaHCKOM TpaBe Nof (PU3UUECKUM JIMLIOM TIOHUMAIOT OTlpe-
JeJIeHHBIN CyObeKT TPakaHCKOTO MpaBa.

JleficTBUTEIbHO, SKOHOMUYECKUN OOOpOT, SIBIISIOMMACS 0a3uCcOM T'pakJaHCKO-ITPABOBBIX
OTHOILICHUH, CTPOUTCS M3 CBsA3EW MEX Iy JioabMu. Hepeako roBopsT o nmpaBax JUYHOCTH U Tpaxa-
HUHA. OCTaHOBUMCS MOAPOOHEe HA TUX MOHSTHUSX.

«JIMYHOCTDb» SIBJISIETCS] BUIOBBIM MOHSITHEM IO OTHOIIEHHIO K «4eJloBeKy». [lepBoe o3HayaeT
OIPE/ICNICHHYIO CTeTeHb MICUXUYECKON 3PEIOCTH U Pa3BUTHUSI MHTEJUIEKTA, TaK YTO HE KaKIbIH Yeso-
BEK CMOCOOEH ee JOCTUYb B NMpUHIHIE. JIMUHOCTBIO HE pOXKIAIOTCS, & CTAHOBATCS.

I'paxjaHCKOE 3aKOHOAATETbCTBO MTPU3HAET, YTO KaXK/IbIi YETOBEK SIBJISIETCS HOCUTENIEM I'PaX-
JaHCKHX TpaB BHE 3aBUCUMOCTHU OT BO3PACTa U COCTOSIHUS 3/I0POBbsI, IIO3TOMY UCIIOIb30BAHHUE CIIOBA
«JIMYHOCTh» B IPAKAAHCKO-TTPABOBOM KOHTEKCTE SIBJISIETCS] HEOOOCHOBAHHBIM.
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B Hacrosiiiee BpeMsi MPUHSTO MPUPABHUBATH MPABOCIIOCOOHOCTh I'paXkAaH M (PU3MUYECKUX
.’

B 1enom mpaBocnocoOHOCTH — 3TO PaBHO NMpHU3HABAEMasi 32 BCEMH T'PakJaHAMH BO3MOK-
HOCTh MIMETh TPaKJAHCKUE IpaBa M HeCTH 00s13aHHOCTH. [1paBoCOCOOHOCTh IpakAaHMHA BO3HU-
KaeT B MOMEHT ero poXJIeHHs U mpekpaiaercs B MoMeHT cMmeptH (cT. 17 'K P®). TIpaBocnioco6-
HOCTb TI0 CBOEW CYTH TpeNCTaBysieT coO00i CyOBEKTUBHOE MPABO, 3aIMINAEMOE U TapaHTUPyeMOe
rocygapctBoMm. TonoxkeHune o paBeHCTBE MPABOCIIOCOOHOCTH BeeX Tpaskaan Poccuiickont Peneparyu
BBITEKAET U3 KOHCTUTYIIMOHHON HOpMEI cT. 19 'K P®, rapantupyorieii paBeHCTBO MpaB ¥ CBOOO]
YeJIOBEKa M Ipak/JaHMHA HE3aBUCUMO OT I10J1a, pachl, HAIIMOHAJBHOCTH, S3bIKA, MPOUCXOXKICHUS,
MMYIIECTBEHHOTO U JOJUKHOCTHOTO TIOJIOXKEHHUsI, MECTOKUTEIbCTBA, OTHOIIEHHS K PEeJINIHH, YOeK-
JEHWIA, MPUHAJIE)KHOCTU K OOLIECTBEHHBIM OObEIMHEHHM, a TaKkKe JPyrux ooctosTenbeTs. [lopa-
’KEHHE YeJIOBEKa B OCHOBHBIX HEOTUYKJaeMbIX ITpaBax HeBO3MOXkHO. Ctaths 22 'K PO nanpsmyio
3ampelaeT OrpaHMYeHue MPaBOCIIOCOOHOCTH U JIEeCIOCOOHOCTH MHAUe, KaK B CIIy4asix, HapsMYIO
MPEyCMOTPEHHBIX 3aKOHOM. [1paBoCiocOOHOCTh Ipask/IaHWHA BO3HUKAET C MOMEHTA €r0 POKICHUS
U TIpeKpalaeTcsl ero CMEpPThIO, 3aPErMCTPUPOBAHHBIMU B YCTAaHOBJIEHHOM 3aKOHOM nopsike. [Ipa-
BOCIIOCOOHOCTD MPEKPAIAEeTCs TAKKE B Clyyae OOBSBICHUS TPakJaHWHA YMEPIIUM TPU HAJTMYUH
OOCTOSITEJILCTB M C COOJTIOICHUEM YCJIOBHM, mepeurcieHHbiX B cT. 45 'K P®, Tak kak oObsiBIIcHHE
rpakJIaHMHA YMEPIIIKM BJIeUeT 3a cOOOM Te jKe TIPABOBBIE MOCNIEICTBUSA, UTO U CMEPTh I'PakIaHUHA.

I'pasxnanckuii kogexkc PP He cogepKuT JieralbHOro OIpeAesieHus MOHATUS «TPaXKJaHCKHIT
06opoT». /Iy ero noiyueHus MpoaHAJM3UPYEM OTpacieBoe 3aKOHOaTebeTBO. [lon o6opoTom B
JMTepaType MOHUMAIOT «CIEJIKU 1 MHbIE AEeHCTBI S, HAIpaBJIeHHbIe Ha BO3ME3IHYIO U O€3BO3ME3/IHYIO
niepegavy MMYIIECTBA U MHBIX OObEKTOB B pAMKaX BO3HUKAIOIIMX MEXKy UX YIaCTHUKAMU I'PaKAaH-
CKUX TPABOOTHOIIEHMI» 8. Tak, MOKymaresib MOXeT mpuoOpeTarh OrpaHUUYCHHBIE B 000OPOTE BelH
TOJIBKO TIpU COOJTIONICHUH OTIPEIEIEHHBIX B 3aKOHE YCJIOBHI, a MPHOOPETaTh OrpaHUYEHHbIE B 000-
poTte Bery oH He MoxkeT BoBce. CtaThst 2 PenepanpHOro 3akoHa ot 22 Hoss0pst 1995 1. Ne 171-3
«O ToCymapCTBEHHOM PEryJIMPOBAHUM MPOU3BOACTBA U 00OPOTA STHJIOBOTO CITUPTA, AJIKOTOJBHON
Y CIIUPTOCOAEpKAIIel MPOAYKIIMK» Ha3bIBAET 0OOPOTOM 3aKYMKY (B TOM YKCIIE UMIIOPT), TOCTaBKY
(B TOM 4HCJIe KCIOPT), XpaHEHHEe U PO3HUYHYIO TIpoAaxy. Takoe onpenesieHne OMM3KO K JOKTPH-
HAJILBHOMY, 00 TIepeurcIIsieT B OCHOBHOM C/IEJIKM, HAMpaBJIeHHbIE Ha Tiepejauy UMYIIECTBa APYToMy
nviy. Bmecte ¢ TeM Bpsi[ JIM MOXKHO OTHECTH K CIIEJIKaM X paHEHUE, 1107l KOTOPBIM 3[1€Ch IOHUMAETCs
He Tepeaya MMYIIECTBa Ha BpeMs Ipyromy JIMILY, a caMo 00aiaHue yKOW BEUIbIo.

Takylo e Mo3ulrIo 3aHUMaeT 3aKoHonares b U B PenepanbHom 3akone ot 2 sHBaps 2000 r.
Ne 29-®3 «O kauecTBe ¥ 0€30MACHOCTH MUIIEBHIX MPOAYKTOB». OOOPOTOM OOBSBICHBI KYILISA-TIPO-
naxa (B TOM YHMCJIe SKCTIOPT U UMITOPT) U UHbIE CIIOCOOBI MIepeJayur MUILEBbIX MPOLYKTOB, MaTepua-
JIOB Y U3[IEJIUH, UX XpaHEHUE U MIepeBO3Ka. B MHBIX aKTax TEPMUHOJIOTHS HE BblIEpkKaHa 3aKOHOJaTe-
JIeM C HeOOXOAMMOM TIOCIIEIOBATEIBHOCTHIO, OTHAKO BO BCEX CITyYasx STUM TEPMUHOM OXBaThIBAIOTCS
CHEJIKH T10 Tiepeaye Belleil B COOCTBEHHOCTh. YKa3aHHbIE TOJIOKEHHUsI TTO3BOJISIIOT CAENATh BHIBOJL O
TOM, YTO OTOXJECTBJICHUE TPAXKJAHCKOr0 000pOTa M KYIUIU-TIPOIAKH MPEACTABIISIETCS 3aBEJOMbBIM
CYy’KEHHEM IepBOro MOHSATHS U B HEro HeOOXOOMMO BKJIIOUMTH BCE CIydau JBWKEHHUs Belled OT
OZIHOTO CyOBEKTa K Ipyromy. Beriu, n3barsie u3 000poTa, MOKHO YCIOBHO pa3/iesUTh Ha Te, KOTOphIe
MOT'YT HaXOAUTHCS B TOCYJAPCTBEHHOW WJIM MYHHIIMIIAIBHON COOCTBEHHOCTH, U T€, KOTOPHIE U3bI-
MAloTCsl U3 000POTa MOJTHOCTHIO. DTO, HATIPUMEP, HEKAYeCTBEHHAsI MPOAYKIIMS, TIOJIeKallasi yHU-
YTOXEHUIO corfiacHo PenepanbHOMY 3akoHY «O KauecTBe M O€30MaCHOCTH MHUIIEBBIX MMPOLYKTOB.
Takum oOpazom, rpaxkaanuH Poccuiickoii ®enepariy MoxeT ObITh MOKYTATeNIeM JII0O00H MPOLYKIIUH,
Haxopseics B odopote. [[ist kBammudukaum rpaxjaHuHA Kak TIOKyNaTes s ¥ yYaCTHUKA TOPrOBOTO

7 Vuebunk rpaxjaHckoro npasa. / ITog pea. E.A. CyxanoBa B 2 1. T. 1. M.: BEK, 1993.
8 KommenTapuii k I'paxaanckomy komekcey Poceuniickoit ®enepannu, yactu nepsoii / Iox pen. T.E. A6osoii u A.10. Kadankuna
M.: IOpaiit-Usnar, 2004.
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npotiecca OOJIbIIYI0 POJb UTPAET €ro 1eecocOOHOCTD. [leecnocoOHOCTh — 3TO HE TOIBKO CIIOCO0-
HOCTb IpakJaHMHA CBOUMHU JEVUCTBUSIMU MPUOOPETaTh TPaXkJAHCKUE TIPaBa, HO M OCYIIECTBIIATD HX;
HE TOJIBKO CITIOCOOHOCTh CO3JaBaTh JJIsl ce0sl rpakAaHCKUe 0OS3aHHOCTH, HO U UCTIONHSITH HX.

B comepxanue neecrnocoOHOCTH BXOAUT CIIOCOOHOCTh COBEpIIATh Kak IPaBOMEpHBIE, TaK
Y HerpaBOMEpHbIe NelcTBUsl. PaKTUUECKU HEAeecriocOOHOE JIMIIO HEe MOXKET OBITh MOKYyINaTeseMm,
COBEpIIAaTh CACIKH KYILUTU-TIPOAaXU TOBAPOB.

JleecriocoOHOCTD JINIIA MOKET ObITh MOJIHOM 1 OrpaHu4YeHHoil. OrpaHnveHre J1eecrocoOHO-
CTH BO3MOKHO B CHJTy 3aKOHA (OrpaHUYEHHAs! IeeClIOCOOHOCTh HECOBEPIIEHHOJIETHHUX) U IO pelle-
HUIO Cy/a.

Heo6xonumo 0cob60 OCTaHOBHUTHCS Ha peOcHKe Kak CyObheKTe TOProBbIX OTHOIIeHMM. Yarie
BCEro peOeHOK BCTYIMAaeT B HUX MMEHHO KaK TOKYyIaTesb, IPUYEM €ro MpaBa Ha 3aKJII0UeHUe COOT-
BETCTBYIOIIHX C/IEJIOK HEOOXOIMMO PacCMOTPETh JIETATbHO BBULY MX OTPAaHUYEHHOCTH, O0YCIIOBJICH-
HOH MpEeXkJIe BCEro BO3PACTOM CyOBEKTa.

[Tpesxnie Bcero HEOOXOMUMO MOAYEPKHYTh, UTO TAKOTO MOHSTHUS, KaK «PeOCHOK», I'paxJIaH-
cKkoe 3akoHonarenbeTBo Poccuiickoit depepanum He conepkuT. OCHOBBIBAsICh Ha YCJIOBHOM KpUTe-
UM TICUXOJIOTUYECKOM 3PEJIOCTH, 3aKOHO/IATENb PA3TPAHUYMBACT JIETEH 10 BO3PACTHOMY MPU3HAKY:
UCTIONB3YeT [1BA MOHSTHS: «MaJ0JeTHHIT» (B CHJTy BO3pacTa UM MPU3HAETCS I'PakJIaHUH C MOMEHTa
POXJIEHUsI 10 TIOCTUXKEHUsI Bo3pacTa 14 jier), u «HecoBepIIeHHOJeTHUI» B Bo3pacTte oT 14 10
18 sier. [IpeacTaBUTENN JAHHBIX KATETOPUI pean3yloT PAaBOMOYHSI B pa3IMYHOM 0ObeMe U C pas-
HOH CTENIeHBI0 CAMOCTOSITEJIbHOCTH.

Cornacto ct. 17 'K P® rpaxnanus B Bo3pacte 10 18 JeT MMeeT Takyio ke MpaBOCIOCOOHOCTb,
KaK M COBEPIICHHOJIETHUI TPaKIaHUH, T. €. PABHYIO CIOCOOHOCTD (BO3MOXHOCTb) UMETh I'DaKAaH-
CKHe IpaBa 1 HecTu 00s13aHHOCTH. Oripesesnsis coepkaHue MpaBoCIIOCOOHOCTH IPakaaH, 3aKOH y/e-
JISileT BHUMAHUE IJ1aBHOMY — IIpaBaM, [IPUMEPHBIN MepeyeHb KOTOpbIX 3akpervieH B cT. 18 'K P,
r7ie TpeycMaTpUBaeTCsl, YTO IPasKIaHNH MOKeET:

1) UMeTh UMYIIIECTBO Ha TIpaBe COOCTBEHHOCTH;

2) HacleJoBaTh U 3aBeliaTh UIMYIIEeCTBO;

3) 3aHUMATBCS TPEATPUHUMATELCKON U JII0OO0M WHOW He 3alperieHHON 3aKOHOM JesITeTbHO-
CTBIO;

4) co3naBaTh IOPUIMUECKHE JIMIA CAMOCTOSITEIbHO WJIM COBMECTHO C JPYTMMHU I'pakaaHaMH 1
IOPUMUYECKUMHU JIUIIAMH;

5) coBepiath J0Oble HE MPOTHBOPEYAIIIE 3aKOHY CIEJIKU U YYaCcTBOBATh B 00513aTeIbCTBAX;

6) U30MpaTh MECTOKHUTEIBCTBO;

7) ©MeTh ITpaBa aBTOPOB MPOU3BE/ICHUI HAYKH, JIMTEPATYPBI K UCKYCCTBA, NU300PETEHUI U MHBIX
OXpaHsIEMBIX 3aKOHOM pPe3YJIbTATOB MHTEJUIEKTYaIbHOM IesITeIbHOCTH;

8) MeTh MHbIE UMYIIIECTBEHHBIE U JIMYHbIE HEMMYIIIECTBEHHbIE TIPaBa.

K uncny Hanbosee 3HaYUMMBIX IMYIIIECTBEHHBIX [TPaB HECOBEPIIIEHHOJIETHUX B Bo3pacTe ot 14
no 18 ner cneayer OTHECTH MPaBO Ha MONTyUYEHUE CONECPKaHUsI OT CBOUX POAUTENIEH U APYTUX uiie-
HOB CEMbHU B COOTBETCTBUM ¢ HOpMaMu CemeiiHoro kofekca Poccuiickoint @eneparim ot 29 nexabps
1995 r. Ne 223-03 (CK P®).

Takske HeOOXOIMMO OTMETHTh, UYTO COTIACHO TPaXJAHCKOMY 3aKOHOIATENILCTBY JIETH M POJIU-
TeJM, TPOXKUBAIOIIME COBMECTHO, HE MMEIOT IpaBa COOCTBEHHOCTH Ha HMMYIIECTBO JAPYT JApyra,
OJIHAKO OHHM MOTYT BJIAJIETh ¥ MOJIb30BATHCSI MIMYIIIECTBOM JIPYT JIpyra, €CJIM Ha TO CyIIEeCTBYET B3a-
MMHOE paspellieHre. B ciyyae BOSHUKHOBEHUSI ITpaBa OOIIel JOIeBOi COOCTBEHHOCTH POJUTENEH U
AeTel UX OTHOIIEHUSI PEryIMPYIOTCs OOIIMMHA HOPMaMHU TPakJAaHCKOTO 3aKOHO/IATEIbCTBA.

HeecrocobHocTh MasioneTHUX peryaupyercs cr. 28 'K P®. Tlo obieMy npaBuity coeaku 3a
HUX 1 OT MX UMEHU MOTYT COBEpPIIATh TOJIBKO UX POIUTENH, YCHIHOBUTEIN WITH OTIEKYHBI.

CaMocTosTebHO MaJIOJIETHHE BIIPaBe COBEPUIATDH CJeAyIoe CAeJaKn:

1) menikue OBITOBBIE CAEIKH.
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ITH COEJKU JOJDKHBI COOTBETCTBOBATh BO3PACTY peOeHKa, MPeAyCMaTpUBAaTh yIUIaTy HE3HAUH-
TEJIbHBIX CYMM WJIM TIepeaavy MpeMEeTOB, MMEIOIIMX HeOOJBIITYIO IIEHHOCTh, i COBEPIIATHCS 32 CUET
cpencTB poautesniel (yChIHOBUTENEH, oreKyHa). [1og ObITOBBIMU IMOHMMAIOTCS CAIGJIKH, HaIpaBleH-
HbIE Ha YJIOBJIETBOPEHUE OOBIYHBIX MOTPEOHOCTEN MaJIOJIETHEro (IPUOOpETEeHNE MPOIYKTOB MTUTAHMUS,
KAHUEJISIPCKUX MPUHAJIEKHOCTEN U T. 11.);

2) caenku, HalpaBJIeHHbIE Ha 6@3BO3ME3/IHOE MOTyUYeHHE BHITO/bl, He TPeOyIoIre HOTapruallb-
HOT'O y/IOCTOBEpPEHUsI JIMOO rOCYAaPCTBEHHON pervCTpalvu.

B nepByio ouepenp 31ech UMEIOTCS B BULY TOTOBOPBI JAPEHUS, B COOTBETCTBUU C KOTOPbIMU
MAaJIOJIETHUI MOJIyYaeT Kakoe-TO UMYIIEeCTBO (Belllb, eHbrM) B Aap. [loMUMO 3TOro, BOZMOXHO U
MoJTy4eHne KaKou-11u00 Bely B 0e3B03ME3THOE MOJIb30BAHUE;

3) coeyku Mo pacropsKEHUI0 CPEICTBAMU, MPEIOCTABIEHHBIMU 3aKOHHBIM IPEACTABUTEIEM
WJIY C €r0 COTJIACUS TPETHUM JIMIIOM JJIsI OTIPEAEICHHON 1IeT WITH sl CBOOOTHOTO PACTIOPSIKEHUSI.

WNuble caenku, coBeplIeHHbIE MAJIOJIETHUM CaMOCTOSITEJIbBHO OT CBOEr0 MMEHM, NMPU3HAITCS
aOCOJIIOTHO HEIEUCTBUTEIbHBIMU (HUYTOKHBIMK). OJJHAKO B MHTEPECaX MAJIOJIETHETO COBEPIIICHHAS
UM CZIeJIKa MOXET OBbITh 10 TPEOOBAHUIO €T0 POAUTENEH, YCHIHOBUTENIEH HITH OTIEKyHa IMPU3HAHA CYIOM
JEVCTBUTEIILHOM, €CJIM OHa COBepIlieHa K Bbiroge MajonetHero (1. 2 cr. 172 'K P®).

dakTuyecku MaJIOJIETHUI MOXET (PUIyprpoBaTh Kak IMOKYINAaTelb B JOrOBOpax PO3HUYHON
KYIUTU-TIPOJIaXKH, €CJIM MPEIMETHl JAHHBIX JJOTOBOPOB HAIIPABJIEHBl HA YOBJIETBOPEHUE €r0 JIMUHBIX
OBITOBBIX HYX[I ¥ 9TO €IUHCTBEHHBIN CITOCOO BKIIIOUSHHUSI MAJIOJIETHETO B TOPTOBBIH MPOIIECC.

JleecriocoOHOCTh HECOBEPIIEHHONETHUX B Bo3pacTe oT 14 1o 18 ner perymmpyercs cr. 26 'K
P®. HecosepiienHoneTHre B Bo3pacte oT 14 1o 18 ser coBeplualoT Bce COENIKU, 3a UCKIIOUEHUEM
yKa3aHHBIX B CTaThe, C MMCbMEHHOI'O COITIACUSI CBOMX 3aKOHHBIX IIPE/ICTABUTENIEN — POIUTENEH, YCbI-
HOBUTEJIEW WU MONEYUTENEH.

CamocTosATeJbHO OHH BIIPaBe:

1) pacnopskaTbcsi CBOMM 3apaOOTKOM, CTHIIEHIVEN W WHBIMU JAO0XOJaMH (HarmpuMep, A0XO-
JaMU OT MPEANPUHUMATETLCKON AeATeTbHOCTH, AUBUICHIAMU T10 IIEHHBIM Oymaram, TOHOpapamu 3a
UCTIONIb30BAHUE MTPOU3BEACHUI HAYKHU, JIUTEpaTypbl MM UCKYCCTBA U T. I1.);

2) ocyllecTBJIATh MpaBa aBTOpa pe3yJibTaTa MHTEIJIEKTYaJIbHOW AEATENbHOCTH (3aKJII0YaTh
aBTOPCKHE JIOTOBOPBI, TPEOOBATh BbIJAYM NTATEHTA Ha N300pETEeHNE U T. 11.);

3) B COOTBETCTBUM C 3aKOHOM BHOCHTH BKJIAJIbl B KPEJUTHBIC YUPEKICHUS U PACHOPSIKATHCS
MU,

4) 3aK104aTh BCE CAEIKHU, KOTOPBIE BIPABE CAaMOCTOSITEJILHO COBEPILIATh MAJIOJIETHHE.

ITo noctuxennu 16 neT HECOBEPIIEHHOJIETHUIA MOXKET SABJIATHCS WIEHOM KOOIEepaThBa.

Ecnu HecoBepiieHHONETHUI B Bo3pacte oT 14 1o 18 jeT coBepiui cIesKy, BHIXOASIIYIO 3a
TMIpeiesibl ero JIeecocOOHOCTH, 6e3 MMCBMEHHOTO COIIACHs €T0 3aKOHHBIX MPE/ICTABUTENeH WA UX
TMOCJIEYIOIIEro OfI00peHH sl, TO TaKas C/AeNKa MOXET ObITh NMPHU3HAHA CYIOM HEAEHCTBHUTEIBHOM I10
WCKY pOAMTEIeH, YCHIHOBUTEIeH WM MoneuuTesisi HecoBepiieHHoseTHero (cT. 175 'K P®).

YacTruHas /1eecrnocoOHOCTh HECOBEPILICHHOJIETHETO B Bo3pacTe oT 14 1o 18 et Moxer ObITh
OrpaHUYEHa.

CornacHo 11. 4 ct1. 26 'K P® npu Hannumnu JOCTaTOYHBIX OCHOBAHUM CY/[I IO XOATailCTBY pOjiu-
TeJIeH, YCHIHOBUTENEH UM MoNeunTesiel MO0 opraHa oreK U MOMeYuTeIbCTBa MOKET OrPAaHUYUTh
WX JIMIIATh HECOBEPIIEHHOJIETHETO B Bo3pacte oT 14 1o 18 jier nmpaBa caMOCTOATENBHO pacnopsi-
JKaTbCsl CBOMM 3apab0TKOM, CTUTICHANEN WM MHBIMH J10XoAaMH. [l0CTaTOYHBIMH OCHOBAHUSIMH
cjeayeT NPU3HATH PACXOIOBAHUE JIEHET HA LIEJY, IPOTUBOpEYAlle 3aKOHY U HOpMaMm MOpaii
(Tak¥Me Kak TMOKYIKa CIUPTHBIX HAIUTKOB, HAPKOTUKOB, a3apTHBIC UTPHI U T. I1.), JINOO HEPA3yMHOE
UX pacxofoBaHue, 6e3 yyera NoTpeOHOCTe! B MMTaHUHU, OfekK e U T. 1. PaccMoTpenue cynom jen 00
OrpaHUYEHNH JIeeCIOCOOHOCTH HECOBEPIIIEHHOIETHETO B BO3pacte oT 14 10 18 net ocymecTBiseTcs
B COOTBETCTBHH €O CT. 281-286 'paxxaaHckoro nporeccyanbHoro kogekca P® ot 14 Hosops 2002 r.
Ne 138-03 (I'TIK PD).
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Cpok orpanrueH#us JeecrocoOOHOCTH HECOBEPIIIEHHOIETHETo B Bo3pacte oT 14 no 18 ser ycra-
HABJIMBAETCS CY/IOM, B TPOTUBHOM CJIy4yae OrpaHUueHHe JeUCTBYET O TOCTHKEHU s HECOBEPIIIEHHO-
JIETHAM Bo3pacTta 18 et b0 A0 OTMEHBI OrpaHUYEHHS CYJOM IO XOAATalCTBY TeX JIMI], KOTOpbIE
oOpalaInuch ¢ 3asBJIeHUeM 00 OrpaHUYEeHUH.

Uro kacaetcsi rpax/aH, sIBISIONMXCS HEAGECTIOCOOHBIMH, TO 1O BO3PACTY UMU MPU3HAIOTCS
rpaxjaane, He gocrurime 6 ysier. OHM He BIIpaBe COBEpIIATh HUKAKUX CHEJIOK, B TOM YKCIIe U MeJl-
KHX OBITOBBIX; ITOJTHYIO OTBETCTBEHHOCTh 32 HUX HECYT MX 3aKOHHbIE MpecTaBuTenu. [leficTyoiee
3aKOHOZIATENILCTBO JOIMYCKAET BOBJICUESHNUE HECOBEPILICHHONETHUX B Bo3pacte oT 14 1o 18 ner B Top-
TOBBIM MPOIIECC Ha MpaBax MpearpuHAMATeNs, T. €. B IeMsAX CHCTEMAaTHUeCKOrO M3BJICUSHUs TIPH-
obun. MTak, HEOOXOOMMO OTMETUTH CIIeyIoNe BO3MOKHOCTH, aoliye MPaBo HecoBepIleH-
HoJIeTHeMY B Bo3pacTte oT 14 10 18 j1eT ObITh Y4aCTHHKOM TOProBOro npoijecca B KauyecTse
npeanpUHAMATEJIS:

1) nmproOpeTeHue MoTHON JeeCrOCOOHOCTHU B pe3yJibTaTe SMAHCUTIALINHN 110 PEIICHHIO CYa WITH
BCTYIUIeHHS B Opak 10 JOCTHXeHHs Bo3pacrta 18 Jier;

2) mpennpuHUMATENLCTBO Oe3 obpazoBanus opuarueckoro yuia (FOJI) HecoBepieHHOMET-
HUMU B Bo3pacte ot 14 no 18 ner;

3) 3aHATHE TPEATIPUHUMATEIBCKOW JEATEIbHOCTHIO B (DOPME yuacTusl B KPECTbsIHCKO-(epmep-
ckoM xossiiictBe. B cootBerctBun ¢ 'K P® n ®enepanbhbiv 3akoHOM OT 11 mioHs 2003 r. Ne 74-
@3 «O kpecTbsIHCKOM ((hepMEPCKOM) XO3SICTBE» KPECThSIHCKOE ((PepMEPCKOE) XO3AUCTBO SIBJISI-
eTCs1 Pa3HOBU/IHOCTBIO TIPEIIPUHUMATENTLCKON AEATETBHOCTH 0€3 00pa30BaHusI IOPUIMUECKOTO JIUIIA.
[Tpu 3TOM UJIeHaMU KPECThSTHCKOTO XO3SICTBA CYUTAIOTCS WICHBI CEMbH IIaBbl KPECThSIHCKOTO XO351H-
CTBAa U JIpyruie rpaxiaHe, COBMECTHO BEIyIHe XO3sICTBO, AOCTHrIINe Bo3pacta 16 jnet. [Tostomy
M0 JOCTMKEHUH YKa3aHHOTO BO3PAcTa HECOBEPIIEHHOJIETHIE MOTYT MPHOOPETaTh YWIEHCTBO B Kpe-
CTbSIHCKOM (hepMepckoM xo3stiicTBe. [TOCKObKY IJ1aBa KPecThsTHCKOTO ((hepMepcKoro) xo3siicTBa
JeWCTBYeT Ha MpaBax MpeJrpuHIMaTess 0e3 odpa3zoBaHus opuardeckoro ymia (m. 2 cr. 27 TK PO),
HECOBEPIICHHOJIETHUI I'PakJIaHUH MOXET UM ObITh TOJIbKO MPU MPUOOPETEHNH TTOJTHOW Aeecrioco0-
HOCTH;

4) mpaBO HECOBEPILEHHOJIIETHUX B Bo3pacTe OT 14 110 18 et ObITh yUpeauTensiMi U yJacTHU-
KaMU I0puandecKuXx Jinil. HecoBepiiieHHONETHHE MOTYT ObITh YYaCTHUKAMU XO3SCTBEHHBIX TOBAPH-
IIIECTB TOJIBKO B ClIy4ae MpUOOpeTeHrst UIMU CTaTyca UHIMBUAyabHOro npeanpuaumarens (UI1) B
YCTaHOBJIEHHOM 3aKOHOM IOpPSIZKE.

YyacTHUKaMU XO3CTBEHHBIX OOIIIECTB HECOBEPIIEHHOIETHHE MOTYT OBITh TOJIBKO MPH IOCTHU-
JKEHUU Bo3pacTta 14 jieT, MOCKONbKY y4yacTHe B TaKUX IOPUIMUYECKHX JIMIAaX OCHOBAHO Ha BHECEHUM
BKJIaJa B UX yCTaBHbIN (poHI. OHAKO i1 TOro, YTOOBI OBITh YUpeauTeeM X035 HCTBEHHOro ooIie-
CTBa, HEOOXOIMMO MUCbMEHHOE COITIACHe 3aKOHHBIX MPEACTABUTENIeH Ha MOANMCAHNE YIPEeaUTesIb-
HOT'O JIOrOBOpA.

UneHamMy TIPOU3BOICTBEHHBIX KOOMEPATUBOB HECOBEPIIEHHONETHUE I'PaXJIaHe BIPaBe CTATh
JIMIIIb TIO JOCTVKeHUU Bo3pacta 16 jer (1. 2 cr. 26 'K P®).

BriBOZ1 0 BTOPOM MOJIOKEHUH (TIPEITPUHUMATENILCTBO Oe3 00pa30BaHuUsl IOPUINYECKOTO JIUIA
HECOBEPLIEHHOJIETHUMH B Bo3pacTe oT 14 1o 18 j1eT) MoXkHO czienaTh UCXO/ sl U3 YCIOBUI SMaHCHIIa-
LIMM HECOBEPLLIEHHOJIETHETO, NepeynciieHHbIX B cT. 27 ['K PO.

Opnaxo cr. 22.1 ®denepanbHoro 3akoHa ot 8 aBrycra 2001 r. Ne 129-®3 «O rocynapcrseH-
HOH perucTparyu IpUIMIecKrX JIUI U MHIUBUYaJIbHBIX IPEIpUHUMATEIIeH», yCTaHABIMBAs Iepe-
YeHb JOKYMEHTOB, IIPEIOCTABIEHUE KOTOPBIX HEOOXOAMMO ISl PETUCTPALNH JIUIIA B KAYECTBE Mpe/I-
npuHUMatesis 0e3 oOpa3oBaHKs IOPUANIECKOrO JIMIA, YKA3bIBAeT HA HOTAPHAIBLHO YJOCTOBEPEHHOE
coryiacue poiuTesel, yChIHOBUTEEH WM MOTIeUUTeNs, T. €. HeCOBEPIIeHHOJIeTHHE B BO3pacTe OT
14 no 18 et MoryT ObITH 3aperucTPUPOBAHbI H 3AHUMATHLCS NPeANPUHUMATEIbCKOI /1esl-
TEeJbHOCTHIO C €INHCTBEHHBIM YCJOBUEM — C COIVIACHS POAUTENIEH, YCHIHOBUTENEH WIIU MOTIeYH-
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TeJIsl, YTO, B CBOIO OUYEPE/lb, CBSI3aHO C MPELyCMOTPEHHO! B 3aKOHOAATEIbCTBE BO3MOKHOCTBIO TTPH-
BJIEYEHHS K OTBETCTBEHHOCTH BBIIICHA3BAHHBIX JIMI] 32 AEHCTBHS HECOBEPIIIEHHOIETHHUX.

OTHOCUTENIBHO KaTeropuu JiML B Bo3pacte oT 6 1o 14 jer 3akoHoJaresb He JIOMyCKaeT BO3-
MOKHOCTH 3aHATHS TIPEANPUHUMATEIBCKOM JIEATENIBHOCTBIO (B cOOTBETCTBUM CO cT. 28 ['K PO nos-
HYIO OTBETCTBEHHOCTh 3a MX JEUCTBUS HECYT 3aKOHHBIE MTPEJCTABUTEIH, a ITO UCKJIIOUAET OJIHO U3
BaXHBIX YCJIIOBUI NIPEATIPUHAMATENIBCTBA).

B cr. 37 TK P® ycranoBieHb 001IIMe TIpaBUIa YIIPABICHUS UMYIIIECTBOM HECOBEPIIIEHHOJIET-
Hero. B nponecce 1aHHBIX AEACTBUI NOKYINATENEM SIBJISIETCS TO JIMLIO, KOTOPOE YIPaBJIseT UMYILe-
CTBOM, a MpaBa BJIaJICHUs U M0JIb30BaHUS BOZHUKAIOT Y HECOBEPILIEHHOJIETHETO Jinla. I'pakJaHcKuii
Kofekc P® mpemycmoTpen HEOOXOAMMOCTb 3aKJIIOUEHHsI JOTOBOpPA IOBEPUTEIBLHOTO YIPABICHUS
MMYIIECTBOM IPH YCTAaHOBJIEHUU OIEKU U IIONEeUUTENNbCTBA. 110 JOroBopy A0BEpUTEILHOIO yIIpaBJie-
HUS1 IMYILIECTBOM OJJHA CTOPOHA (YUPEAUTEIb YIIPABJIECHUs, B JAHHOM Cllyyae OpraH OleKU U More-
YUTENBCTBA) NIepeaeT APYroi CTOPOHE (IOBEPUTEILHOMY YIIPABJIAIOLUIEMY) Ha ONpPe/IeIEHHbI CPOK
MMYIIECTBO B JOBEPUTEJILHOE YIIPaBJICHUE, a IPyrasi CTOpOHa 00sI3yeTCs OCYIIECTBIIATH YIIpaBJIeHUE
3TUM MMYILECTBOM B MHTEpEcax ydpeauTesl yIpaBJIeHUs] WIA UHOTO YKa3aHHOTO MM JIMLA (BBIIO-
nonpuooOpetarensi) (ct. 1012 'K P®). O6s13aTebHBIM yCIIOBHEM SIBJISIETCS 3aKTI0UEHHe JOroBopa B
MMCbMEHHOM (hopMe.

B noBeputenibHOE yripaBiieHue MepealoTcs TOIbKO HeIBUKMMOE UMYILIECTBO M HanOoJ1ee 1eH-
HbIe BU/IBI IBUKUMOTO UMYILIECTBA.

JIoroBOp 10BEPUTETHHOTO YIPABJICHHU S 3AKTIOUAETCSI JIUIITb IIPH HEOOXOIUMOCTH MOCTOSTHHOTO
yIpaBJIEHNs] UMYILECTBOM.

B noroBope D0mKHBI OTOBApUBATHCS T AEUCTBHS, KOTOPBIE YITPABISIOMIUI OyIeT COBEPIIATh C
BBEPEHHBIM €My UMYIIECTBOM B TEUEHHUE OIPEEJIEHHOrO CpoKa. JloBepUTEIbHBIN YIPABIISIOINN He
BITpaBE UCIIOJIb30BaTh TO, UTO EMY NIEPEAAHO, B CBOMX MHTepecax. Borpock! omiatel Tpya ynpasis-
IOIETO M ee pa3Mephl TAKKe JIOJKHBI ObITh OTOBOPEHBI B TEKCTE I0rOBOpa. PaKTUUECKHU CUTYalUsI CO
CTOPOHaMM JJOTOBOPA KYIUTU-ITPOZIAXKHU 3[€Ch UIEHTUYHA CIYYalo C areHTCKUM JI0TOBOPOM.

3aKOHOM JOITyCKAeTCsl OrpaHuYeHHe (TIPY HATMIKY OTPE/ICICHHBIX YCIIOBHUI) AeeCTIOCOOHOCTH
rpask/iaf, 3710yMOTPeOIAIONMX CIIMPTHHIMUA HATUTKAMH WJIM HAPKOTHUYECKMMU cpeacTBamu (cT. 30
'K PO).

OrpanuyeHnue [1€eCrOCOOHOCTH COBEPIIEHHOJETHEr0 IpPakJaHNHA yCTAHABJNBA-
eTcsl B CyAe0HOM NMopsiiKe NPU HAJUYHH CJIeAYyIOIHX YCJIOBU:

1) orpannyenue geecniocodHocTH mpeaycMoTpeHo cT. 30 'K PD tomnbko asis i, 310ynoTped-
JISIOMIMX CIMPTHBIMU HAMMTKAMU JTMOO HAPKOTUYECKUMHU cpeicTBaMu. Eciu, K mpumepy, JIUIO yBIie-
KaeTcsl 3aKJII0UYEHUEM 1apy, YEM CTABUT CBOIO CEMBIO B 3aTPYAHUTEIbHOE MaTEPUAJIBHOE TIOJIOKEHHE,
9TO HEe MOXET CIIyKWTh OCHOBAaHHMEM JIJIsI OrpaHrueHHs JieecriocooHocTH cornacHo cT. 30 'K PO;

2) ynotpeGieHre CIUPTHBIX HAMMTKOB M HAPKOTUYECKUX BELIECTB JOMKHO CTABUTh CEMBIO YKa-
3aHHOI'O JIMIIA B CJIOKHOE MaTepHajIbHOE MOJNIOKEHHE.

CornacHo 1. 1 cr. 29 'K P® rpaxjgaHvH, KOTOpBIi BCJIEICTBUE TICUXUYECKOTO PacCTPOMCTBA
HE MOXET MOHMMATh 3HAYCHUsI CBOMX JIEUCTBUI UM PYKOBOAUTH UMH, MOXKET ObITh IPU3HAH CYIOM
HeJeecrnocoOHbIM. JlaHHBIe JINIIA He MOTYT CUMTAThCS YYaCTHUKAMU I'PaskJIaHCKOro 000poTa U Top-
TOBBIX IIPOLIECCOB JIETAJIbHO.

VY4acTHUKY CIOENIOK MO PO3HUYHOW KYILIe-IPOJaKe BEIIEd BbIIEJIEHbl 3aKOHOM B OTIEJIbHYIO
KaTeropuio MoKymnaresiei, ux npasa yperyinipoBanbl 3akoHOM P® ot 7 despans 1992 r. Ne 2300-1
«O 3amure npas NOTpeOUTENEH».

3akoH P® «O 3ammre mpaB moTpeOHTENieil» MPUBHEC B POCCUUCKOE 3aKOHONATEILCTBO
CHUCTEMY OCHOBHBIX MEKIyHAPOAHBIX CTAaH/IAPTOB, YCTAHOBJIEHHBIX «PyKOBOAAIIMMY NPUHLIMIIAMU B
3aIlUTy UHTEPECOB MOTpeOuTeNel», eAMHOIIACHO MpUHATHIMU [ enepanbHOil Accambneein OpraHu-
3ain O6beqrHeHHbIX Harid.

K 3TimM Hayasam oTHOCATCS:
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1) mpaBo Ha mproOpeTeHre TOBapOB (PadOT, YCIIYT) HAIeKAIIErO KauecTBa;

2) mpaBo Ha 6@30MaCHOCTb KU3HU U 3[0POBbSI MOTPEOUTEIEH;

3) mpaBo Ha HH(OPMAIHIO O ToBapax (padoTax, ycIyrax) U UX U3TOTOBUTENSAX (MCIIONTHUTENSX,
MpOJABLAX );

4) mpaBo Ha MpOCBelIeHNe MoTpeduTeIell 1 KOMIIETEHTHBI BHIOOP HEOOXOAUMBIX TOBApOB
(pabor, ycyr);

5) mpaBo Ha roCyJapCTBEHHYIO U OOIIECTBEHHYIO 3aIUTy MPaB MOTpeOuTesen;

6) mpaBo Ha 0ObeIUHEHHE TIOTpeOHTeNel B TOOPOBOJIbHBIE OOIIECTBEHHBIE OPraHU3aINH.

Po3HMYHbIE MOKYTIATE N OMPE/IE/ICHbl TEPMUHOM «IIOTPEOHUTEb», YTO O3HAYAET JIUIIO, TIPHOO-
peraroiiee ToBap AJIsl JIMYHBIX OBITOBBIX HY’K/I, HE CBSI3aHHBIX C M3BJIeYeHHeM MpuObLTH. OIHAKO 3TO
BOBCE HE O3HAYAET, YTO TAKOW IPakAaHIH HE MOKET UCTIOIb30BaTh TOBAPH! B KAYECTBE OPYAUH MPo-
M3BOJMTEIIFHOTO Tpy/a (Harpumep, mpruodpeTeHre Hadopa CTPOUTETbHBIX MHCTPYMEHTOB, IPY30BOTO
ABTOMOOMJISI, CEJIbCKOXO3SIMCTBEHHOM TEXHUKH).

JL71s1 mprMEeHeH M 3aKOHO/IATENILCTBA O 3AIIUTE MPaB MOTPeOUTENeN BasKHO JIUIIb, YTOOBI IJTO/bI
Y JIOXO/Ibl, TIOJyYeHHbIE IPaKAaHUHOM B Pe3yJIbTaTe ero MpON3BOAUTEILHOIO TPy, He MOIJIM pac-
CMaTPHBAThCS KaK MPUOBLIB.

B 1ieiom gaHHbINA 3aKOH peryaupyeT JBa BU/Q OTHOIIEHHUI:

1) 3ammTy mpaB MoTpeOuTeNiel MpH MPojiake TOBAPOB MOTPEOUTEIISIM;

2) 3aIMUTy MpaB NOTpeOuTesNel MPH BHIOIHEHUH padoT (OKa3aHUM YCIIYT).

I'paxkjaHuH paccMaTpyBaeTCs B Ka4eCTBe MOTPeOUTENsl, €CIIM OH He TOJIbKO TMOKYTAeT, UCTIONb-
3yeT TOBApBhl, 3aKa3bIBaET PaOOTHI UJIM YCIYyTH, HO M UMEET HaMepeHre TPUOOPECTH WITH 3aKa3aThb HX.
ITO 03HAYAET, YTO HEKOTOPbIE HOPMBI 3aKOHA JIOJKHBI TPUMEHSATHCS M IO TOTO, KaK MEXy CTOpO-
HAMU BO3HUKHYT JAOTOBOPHBIE OTHOIIEHHs. [Ipyrumu cinoBamu, psin HopM 3akoHa P® «O 3ammre
paB MoTpeduTeNe» pacpoCTPaHIETCs M OTHOIIEHU I, TPEABAPSIOIIME 3aKTIOUeHHE JOTOBOpa. DTO
B OCOOEHHOCTH KacaeTcsl CTaTei 3aKOHa, PeryIMpyoIIuX MpaBo MoTpeduTesell Ha MpeJoCTaBIeHUe
KOPPEKTHOM MH(pOPMAIU O TOBAPE WM YCITyTeE.

[NotpeduTtenem no cmeicy 3akona PP «O 3ammre mpaB norpeduTesnein» Npu3HAIOTCS U IPak-
JaHWH, KOTOPBIA KYIWJI TOBAp WM OWJIET Ha TOe3/1, ¥ IPakJAaHUH, KOTOPBIH MOIb3YeTCs] STUM TOBa-
POM, U YJIEHBI €r0 CEMBbH.

Craryc morpebuTessi OTIMYaeTcss OONbIIUM 0ObeMOM MpaBoMounii. Hampumep, 3akoHOma-
TEJIbHO 3aKPETUICHO MPaBO MOTPeOUTENs Ha MPOCBElIeHNe B 00JIaCTH 3aIIUTHI TIPaB MOTpeduTese.

IIpocBemeHue norpeduTeieil — 3T0 331a4a rocyIapcTBa B 00NacTH peryIMpoBaHuUsI Tpa-
BOOTHOIIEHHH C yyacTheM notpeduress. JJocTynmHocTh nHGpopMaIyy B cepe 3aluThl paB noTpe-
outeneil oOecrieunBaeTCs MyTeM BKJIIOYEHUsI COOTBETCTBYIONIUX TpeOoBaHMIA B 001e00pa3oBaTeb-
Hble U MPO(pECCUOHAIbHBIE TPOrPaMMBbl, OPraHU3aAlMU CUCTeMbl MH(pOpMaluyn norpeduteneid. Ha
MPaKTHKE MOJOOHBIE ASHCTBUS MOTYT BHIPAKATHCS B CO3IAHUU HOBBIX U MOJJIEPKKE CYIIECTBYIONIUX
OOIIECTB MO 3aluTe MpaB MOTpedUTeNe, Kyaa cO CBOMMH BOIIPOCAMH MOKET OOpaTUThCS Kaxk bl
KEJTAIOIINIA ¥ TIOTYYUTh MHTEpeCyIoNIylo ero nHgopmaiio. Kpome Toro, BO3MOXHBI OpraHu3aIs
BBIITYCKa CEIMATbHOM JINTEPATyphl 32 TOCYIAPCTBEHHBIN CUET, BKJIIOYEHHE BOIPOCOB IO 3alHUTe
npaB MoTpeduTesiell B rocy1apCTBEHHbIE MPOrPaMMBbl MPOECCUOHATBHON MOATOTOBKH U MEPEernof-
TOTOBKH KaJIpOB, COOTBETCTBYIOIIMX KYPCOB MOATOTOBKHM 00IIE00pa30BaTeIbHbIX YUPEKACHH, TPO-
BeJ/IeHHEe KOHKYPCOB 10 OCHOBAaM MOTPEOUTENHCKMX 3HAHUIA CPEeI MOJIOZIEKH, OPraHU3aIIvsl Pas3iny-
HBIX aKIUH.

Oco6bIM cTaTycoM 00J1aJa10T HHOCTPAHHBIE JHIA B KaYecTBe MOKYynareJieii.

[No o6meMy mpaBuIly OTHOCUTEIBHO MPABOCTIOCOOHOCTH MHOCTPAHHBIX JIMILT UM MPEIOCTaBIIs-
eTCsl TaK HAa3bIBAEMBbIN HAIIMOHAIBHBIN PEKHM, T. €. HHOCTPAHHBIE I'Pask/IaHe TOJIb3YIOTCS TIPABOCTIO-
COOHOCTBIO HApaBHE C POCCUACKMMMU T'paxkJaHamu. ['paxaaHcKast 1eeciocCOOHOCTh MHOCTPAHHBIX JIHII
oIpeieNisieTCs HAMOHATbHBIM PEKMMOM B COOTBETCTBHH C MEKAYHAPOAHBIMHU JJOTOBOPAMHU.

Kak nokynaresb MTHOCTpaHHOE JIMIO MPeTepeBaeT OIpe/IeieHHbIE OTPaHMUYCHUSI.
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Tak, B coorBeTcTBHM O CT. 3 PenepanbpHoro 3akoHa ot 24 moiist 2002 r. Ne 101-P3 «O6 o6o-
pOTe 3eMeJb CeTbCKOXO3SICTBEHHOTO Ha3HAUCHH sI» NHOCTPAHHbIE TpaXJaHe, MHOCTPAHHBIE I0PUIHU-
YecKue JIUIA, JiuIa 0e3 rpakaHCTBa, a TaKKe I0PUINIECKHE JINIA, B YCTABHOM (CKJIQJIOYHOM) KaIlu-
TaJie KOTOPBIX A0JIs1 MHOCTPAHHBIX TPaXJaH, MHOCTPAHHBIX IOPUINYECKUX JIULL, JIUII Oe3 IPask/IaHCTBA
cocrapysier 6onee 50 %, MoryT 001a1aTh 3eMEJIbHBIMUA YIaCTKAMH U3 3eMeJlb CeJTbCKOXO3SICTBEH-
HOT'O Ha3HAYEHU I TOJIbKO Ha TIPaBe apeH/ 1bl, COOTBETCTBEHHO OHU HE BITPABE SIBJISTHCS MOKYNATEIISIMU
3eMebHBIX y4acTKoB. Takke B cooTBeTCTBUU €O cT. 15 3emesnpHoro konekca Poccuiickoit ®enepa-
1 ot 25 okTsa0ps 2001 r. Ne 136-03 (3K P®) HeBO3MOXKHO TIpeIocTaBIeHNE 3eMeb IPUTPaHUY-
HBIX TEPPUTOPUI B COOCTBEHHOCTh MHOCTPAHHBIM I'pakIlaHaM M JTUaM Oe3 rpak1aHCTBa.

OnpeneneHHble OrpaHIMYSHHU ST HAIATAIOTCSl HA MHOCTPAHHBIX JIMI — YYACTHUKOB PHIHKA IIEHHBIX
oymar. Tak, B ciryuae, eciv 3akoHOAaTeIbcTBOM Poccuiickoit denepanivu ycTaHOBJIEHB OTPaHUUYECHU ST
Ha JI0JTI0 YYaCTHUsI MHOCTPAHHBIX JIMI] B KaIUTaJle POCCUICKMX SMUTEHTOB, O CHEJIKaX 10 MpruoopeTe-
HUIO MTHOCTPAHHBIMHU BJIaJJIbIIAMU aKIMiA, BBITYIIEHHBIX TAKUMH POCCUACKUMH SMUTEHTAMH, CTOPO-
HaM I10 CIeJIKe HaIJIeKUT yBeaoMIsaTh PeepanbHyio ciyx0y no (puHaHCOBBIM phiHKaM Poccuiickoit
®epnepauyu (PCOP PP). Croponamu 1o crelnke, o0s13aHHbIME yBeIoMIsATh PCPP PO, spnsiorcs
JIMILIO, OTUY:KAAIoIIee aKIMU POCCHICKOTO SMUTEHTA (TIPOJaBell), U MHOCTPAHHBIN BJiaiesiell, pruoo-
peTalolIui aKIMu POCCUICKOTO SMUTEHTA B PE3y/IbTaTe COBEPIIEHUs C/ICKHU (TIOKYMAaTelb).

VBepomiieHre OT UMEHH MHOCTPAHHOTO BJIafIeNbIla MOKET ObITh CHEJIAaHO IO €ro MOPYyYEHUIO
OpOKEpOM B ClTy4ae, €CJIM aKIUHU JJ1si THOCTPAHHOTO BJI/IeIbla ObUTH IPUOOPETEHB OPOKEPOM, JIeii-
CTBYIOIIMM Ha OCHOBaHHH JIOTOBOPA C HHOCTPAHHBIM BJazienbiieM. B ciryuae eciim 6pokep neicTByer
Ha OCHOBAHWHM JIOTOBOPA KOMHCCHH, YBEIOMIJIEHHE HOKHO OBITh caeiaHo Opokepom (cT. 29 depe-
panbHOro 3aKkoHa oT 22 arpenst 1996 r. Ne 39-03 «O pblHKe HEHHBIX Oymar»).

JlaHHOe 3aMevaHue B OOJBIIEN Mepe OTHOCHTCS K I0PHIMUECKIM JIMIAM — YYaCTHUKAaM PhIHKA
HEHHBIX Oymar.

PaccmoTrpum Terieph 00IIMe MOJOKEHUST IPaXAaHCKOTO 3aKOHOAATENbCTBA O IOPHIMUECKOM
mvue-nokynarene. B Hopmax rasel 31 'K P® Hurae et (popmanbHOro orpaHnyeHust Ha y4acTue
IOpPUANYECKUX JIMI] KaK TMOKYyMaTejell B TOproBom Ipoiiecce. B kommenTapuu k ct. 492 'K PO,
PeryMpyoIeil HOpMbl PO3HUYHOM KYTUTU-TIPOAAXKH, MPSIMO MOJUYEPKUBAETCS, YTO TOKYIATEIeM I10
JaHHBIM JIOTOBOPaM MOET OBITh JTIIOOOM CyOBEKT I'pakJaHCKOTO TpaBa, Oylb TO IOPUAMYECKOE WIH
dusnyeckoe nmio’. EMMHCTBEHHOE OrpaHMUYEHUE 3aKJII0YAeTCsl B TOM, YTO MOKYIIKA JOJKHA OBITh
HarpaBjieHa Ha YIOBJICTBOPEHUE HYXKJ, HE CBSI3aHHBIX C MPEINPUHUMATENILCKOU e TETbHOCTBIO.
Tak, ec opraHu3aius — IPUAXIECKOE JIMIIO 3aKyIaeT, Harpumep, O(pUCHYI0 MeOesTb, OPITEXHHKY,
KaHIITOBAPbl, PEMOHTHO-CTPOUTEIbHbIE MaTepPUaIIBI /ISl PEMOHTA O(PHCHOTO 3[aHMs, TaKasl MOKYIKa
OyneT HOCUTh (haKTUUYECKU JIMYHBIN XapaKTep U He MOXKET ObITh CBSI3aHA HAMPSIMYIO C U3BJIEYEHUEM
MpUOBLIN JTMOO MHBIMHU YCTaBHBIMHU LIEJISIMU I0pUAnYecKoro jinna. COOTBETCTBEHHO TaKue CAEIKH B
MIPUHIIUIIE MOTYT O(POPMJISTHCS JOTOBOPOM PO3HUYHOW KYIUTU-TIPOJAKH.

UYro kacaetcs goroBopa nocraBku (cT. 509 'K P®), To 0oH npusHaeTcsi B YMCTOM BUJIE TIPeI-
MPUHUMATEJILCKUM U OTMIOCPEyeT 3HAUMTEIbHYIO 100 ToBapoodopoTa B Poccuiickoit deneparmu.

KoHcTpykimsi JoroBopa nocTaBKy MO3BOJSIET CIENIaTh BBIBOA O TOM, UTO MOKYTAaTeNb 10 A0TO-
BOPY MOCTaBKM MPUOOPETAET TOBAPHI C LIEJIbIO 3aHATHS MPEAIPUHAMATETHCKON JIEATETbHOCTBIO, UTO
TOBOPUT O HAJIMUHMH Y HETO CTaTyca I0PUANIECKOr0 JIMIIA TUO0 MHIUBUAYATBHOTO MPEAPUHIMATES.
Crarbs 516 'K P® orosapuaert, 4To B IPaBOOTHOUIEHUSIX 10 JAHHOMY JOTOBOPY MOXET (PUrypH-
poBaTh Takoe creugpruIecKoe JIUI0, KaK MoIyJaresib, Yel CTaTyC He MOXKET OBbITh TPUPABHEH K ITOKY-
nareso. [TomyvaTens He SIBIsIeTCS] CTOPOHOM JJOroBOpa MOCTaBKH, HO HA HETO MOTYT OBITh BO3JIOKEHDI
00SI3aHHOCTH TIPUHSATD M OIIATUTH TOBAPHI.

? Kommentapnii k I'paxnanckomy konekcy Poccuiickoit ®eneparmn, yactu Bropoii / Ilox pen. T.E. A6osoit n A.10. Kabankuna
M.: IOpaiit-Usnar, 2004.
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I'paxxgaHcKMii 000OPOT HOCUT NMPEUMYIIIECTBEHHO TOBApPHBIA XapakTep, 4TO MPEIbsBIsSET K
IOPUMUYECKOMY JIMIY TPeOOBaHME O HATMYMU UMYIIIECTBEHHOW 000COOIEHHOCTH. DKOHOMHYECKAsI
CYIIHOCTh TAKOTO 0OOCOOJEHHOr0 OOpa3OBaHMS 3aKJII0UACTCS B OIPAaHUYCHUU OTBETCTBEHHOCTU
YUYACTHUKOB IOPUAMYECKOTO JIMIIA M0 J0raM. TakuM oOpa3oM, KOHCTPYKIHS I0PUINYECKOro JIUIa
MpPeCTaBIIsIET COOOM CaMOCTOSATENbHBIN, Harbosee 3(PEeKTUBHBIA CIIOCOO OpraHU3alyd SKOHOMHU-
YeCKOU AeSATEILHOCTH.

Poccuiickoe rpaxaaHcKkoe 3aKOHOAATEIBLCTBO ONpeessieT HeOOXOMMBbIE TPU3HAKY I0pUInye-
CKOTO JIAIA, COYETaHHe KOTOPBIX AaeT BO3MOXXHOCTh YUpEAUTENsIM 00JIafaionell TaKUMU TIpU3Ha-
KaMH OpTraHMU3all CTABUTh BOMPOC O MPHU3HAHUU €€ CAMOCTOSITENIbHBIM CYOBEKTOM TI'paKAaHCKUX
npaBooTHouieHuii. K uyncay Takux npu3nakoB oTHocATcA (1. 1 cT. 48 'K P®):

1) opraHu3alMOHHOE €IMHCTBO;

2) umyIIecTBeHHas: 000COOICHHOCTb;

3) camocTosTeNIbHAS UMYIIIECTBEHHAsI OTBETCTBEHHOCTH 110 CBOMM 00513aTeIbCTBAM;

4) BBICTYTUIEHHE B IPaskIaHCKOM 000pOTe U TP pa3pelieH!H CIIOPOB B CyIaX OT COOCTBEHHOTO
VIMEHHU.

[TpaBoCcOCOOHOCTh U 1€ECTIOCOOHOCTh IOPUINYECKOrO JIMIA CO3JAI0TCS OJHOBPEMEHHO, B
MOMEHT ero rocyaapcTBeHHOU peructparmu (. 3 ct. 49, m. 2 cr. 51 'K P®). IIpaBocrocoOHOCTh
IOPUIMIECKHX JIAIl MOXET ObITh KaK YHUBEPCAIBLHOU (00I11el), Iatolieid UM BO3ZMOXKHOCTh y4acTBO-
BaTh B JIIOOBIX TPAKJAHCKUX MPABOOTHOIICHUSIX, TaK M CMEIMATbHON (OrpaHUYeHHOM), TIpearnona-
raiomiei ux y4yacTue JIMIIb B OMpPEAEJIeHHOM, OTPAaHUYEHHOM Kpyre TaKMX NpaBooTHoIeHuu. [1pa-
BOCIIOCOOHOCTD IOPUMUYECKUX JIMII MTPEATIONaraeTcsi OrpaHMueHHoON (LiesIeBOi), MO0 I0pHIUecKoe
JIAIIO 1O OOIIEMY TPABHIITY MOKET UMETh TOJIbKO TaKUe I'PaKAaHCKHE IIPaBa, KOTOPble COOTBETCTBYIOT
OIpeJEJICHHBIM 3aKOHOM U (UJIM) YYpEeIUTEIbHBIMU JOKYMEHTAMU LIEJISIM €r0 JIEATEIbHOCTH, U COOT-
BETCTBEHHO MOJKET HECTH JIMIIb CBA3aHHBIE C 3TOM JISATEIbHOCTBIO 00s13aHHOCTH (11. 1 ¢T. 49 'K P®).
Tak, 100pUAMYECKOe U0 MOKET OBITh CO3/1aHO MCKJTIOUUTENIBHO IS eIl y4acTusl Ha TOBApPHOM
PbIHKE B Ka4ecTBe CyOBbEKTa OMTOBOW TOPTOBJIH.

[TpaBoCcnOCOOHOCTD M €eCOCOOHOCTh IOPUAMYECKOTO JIUIA PEATU3YIOTCSI Yepe3 ero OpraHbl
(. 1 cr. 53 'K P®), popmupyioriye 1 BoIpakalonyue BOBHE ero BOJI0 KaKk CAaMOCTOSITEIbHOTO CYOb-
eKTa rpasa. Jis1 3aKkJIi0YeH s JTOOBIX CAEIOK OpraHaM I0pUIMIECKOro JIMIIA He Hy)KHa IOBEPEHHOCTb,
HO CJIeZlyeT UMETh B BULY, UTO IPaBa U 0OSI3aHHOCTY BOHUKAIOT Y IOPUIMYECKOrO JIUIA KaK a0CTPaKT-
HOTO 0Opa30BaHUS.

IOpunnyeckue nuia Brpase co3aaBaTh 000COOIEHHbIE MOIPA3IeICHUs B JPYroil MECTHOCTH.
[IpencraBUTebCTBO CO3/1AETCS AJ151 IIPEACTABIIEHUS U 3aLUThl MHTEPECOB I0PUIMYECKOro JIMLIA, T. €.
C 1IE€JIbIO [IOCTOSIHHOTO COBEPILIEHU I /1J1s1 HErO ONPEAEIEHHbIX Iopuandeckux aercteuil (1. 1 cr. 55TK
P®), Hannpumep, B LIEHTpe TOrO WM MHOTO pervoHa. Puiman co3faercs U OCYIIECTBICHUS BCEX
WJIM OTpe/ieSIeHHON yacTy (DyHKIUH (11eJ1e) IOpUINIECcKOro JIuIa, BKII0Yas U 1EeJIU MPeacTaBuTe b-
ctBa (1. 2 c1. 55 'K P®D).

IOpunnueckue nuia co3aaloTes 1Mo Bojie UX yupenurtesneid. VX cozpanue noaiexkut oos3aTeb-
HOW TOCY/1apCTBEHHOU PErMCTPaLiH.

JleATeIbHOCTh IOPUIMYECKOT0 JIMIA PEK palaeTcs OCPEACTBOM €ro peopraHu3aluy UK JIMK-
BuAauuu. Peoprannzanus 1opuaudecKoro JMIa ocylecTBsieTcs B TAKNX (popMax, Kak:

1) cnusgHMe HECKOIBKUX IOPUANYECKUX JIULL B OIHO;

2) IprCOeAMHEHUE OHOTO UJIM HECKOIBKMX I0PUANYECKUX JIUI K IPyrOMYy;

3) pasnesieHre IPUINMYECKOrO JIUIA Ha HECKOJIBKO CaMOCTOSITE/IbHBIX OpraHru3aLui;

4) Bbl/IeJIEHHUE U3 COCTAaBA IOPUAMYECKOTIO JIMLA (HE MPEKPaIlAioIIero Py TOM CBOEM JesATeNb-
HOCTH) OJJHOTO WJIM HECKOJIbKUX HOBBIX IOPUAMYECKHUX JIUIL;

5) npeoOpazoBaHue IOPUANIECKOTO JIUIA U3 OJHOW OPraHU3aIIOHHO-TIPABOBOW (POPMBI B IPY-
ryo (1. 1 ct. 57 TK P®).
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JIMKBUAALMSA IOPUINYECKOTO JIMLA — 3TO MPEKPaILEHUe ero AESTEIbHOCTY IIPY OTCYTCTBHH ITpe-
eMcTBa B mpaBax ¥ 00ss3aHHOCTSAX (1. 1 cT. 61 'K PD).

JIMKBH AU MOKET OCYIIECTBIIATHCS TOOPOBOJIBHO, MO PEIIEHUI0 YUpeauTesiei JIM0o ynoi-
HOMOYEHHOTO Ha TO OpraHa I0pUINYECKOro Juia (B YaCTHOCTH, 110 UCTEUYEHUU CPOKA UJIM C JIOCTH-
JKEHHEM LieJIeH, 1J1s1 KOTOPbIX OHO CO3/1aBasIoch). Bo3MoxHa M pUHyAUTEIbHAS JIMKBUJALIMS B COOT-
BETCTBUM ¢ cyAeOHbIM perienueM (1. 2 ct. 61 'K P®). OcHoBanusimu Aj1s1 Hee SIBISIIOTCS:

1) ocyiecTBiIeHNE IOPUANIECKUM JIAIIOM CBOEH JIesITeIbHOCTH 0e3 Ha/IJIeKallero pa3pelieHus
(MMIEeH3Un);

2) OCyIIECTBIIEHUE CBOEH JIeSITETbHOCTH C HEOJHOK PATHBIM WJIM ITPYOBIM HapyIIEeHHEM 3aKOHA
WJIA UHBIX IIPABOBBIX aKTOB, a TAKKE IIPOTUBOPEUUE ITOM IEATETBHOCTH 3aKOHOJATE/IbHBIM 3arpeTamM
(B TOM YHCIIe TIPH CHCTEMATHYECKOM HApYIIEHWU CBOEH CHElUabHON MPaBOCIIOCOOHOCTH HEKOM-
MEpPUYECKOU OpraHu3aiien).

Ciy4yau NpUHYIUTENbHOM JIMKBUJALIMM IOPUIMYECKOrO JIMLA MOTYT IpeAycMaTpUBaThCs
toibko ['K P®. K HUM OTHOCHTCS Takke MpU3HAHUE CYJIOM HEJIEHCTBUTEbHON PerucTpaivu opu-
JMYECKOTro JIMIA U3-32 JOMYIIEHHbIX IIPY €r0 CO3JaHUU HEYCTPAaHUMBbIX HapyIIEHUI 3aKOHOAATEIb-
CTBa, TIOCKOJIbKY B 9TOM ClIy4ae «JOOpOBOJIbHASI» TIO (pOpMe JIMKBUIAIMS IOPUIMUECKOTO JIUIA, B
CYIIIHOCTH, SIBJISIETCS PUHYIUTENIBHONW. OCOOBIM CITydaeM JIMKBUAINY I0PUANYECKOTO JIUIA SIBJIS-
eTcst ero OaHKPOTCTBO.

B cootserctBum co cr. 50 'K P® opuaudeckumu JiMiiaMu MOTYT ObITh OPraHU3alluM, Tpe-
cleyoIye U3BJIeUYeHe MPUObLIA B KAUeCTBE OCHOBHOM 11€JTM CBOEH JIESITEIbHOCTH (KOMMepUEeCKIe
OpraHu3aIMK) MO0 He UMEIOIIHe U3BJICYeHNE TPUOBUIM B KAYEeCTBE TAKOH LIEJN U He pacipeessiio-
IIYe MOTYYEHHYIO MPUOBbLIb MEXK/y YIACTHUKAMU (HEKOMMEPYECKHE OPTraHUu3aIlim ).

IOpuanueckue nuia, sABiIsgOMIMECsS KOMMEPUYECKUMHM OpraHU3alusIMU, MOTYT CO3[aBaThCsl B
(bopme X03AHCTBEHHBIX TOBAPHILECTB U OOILECTB, TPON3BOACTBEHHBIX KOOIEPATUBOB, TOCYJAPCTBEH-
HBIX ¥ MyHULIMIIAIBHBIX YHUTAPHBIX Npeanpusatuil (1. 2 cr. 50 'K PO).

IOpuanueckue mvua, ABIAOLMECS HEKOMMEPYECKMMH OPraHU3allMsIMM, MOTYT CO3/1aBaTbCsl
B (hopMe MOTpeOUTETHCKIX KOOMEPATUBOB, OOIECTBEHHBIX UM PEJIMTHO3HBIX OpraHu3aiui (00b-
eIMHEHNI ), (PMHAHCUPYEMbIX COOCTBEHHHKOM YUpE:KAEHHIA, OJIarOTBOPUTENBHBIX U UHBIX (POH/IOB, a
TaKkke B Ipyrux popmax, npeaycMOoTpeHHbIX 3aKkOHOM (11. 3 c1. 50 'K P®).

Kak kommepueckue, Tak 1 HEKOMMEpPYECKHE I0pUIMUECKUE JIUIA MOT'YT y4acTBOBAaTh B TOPIo-
BOM IIpOIIeCCe B KAUECTBE MOKYMAaTesIel, HO TOJIbKO B TOI Mepe, B KOTOPOW 3T AEUCTBUS IPELyCMOT-
PEHBI UX YCTaBHBIMU JOKYMEHTAMHU.

VYuuTbiBas Bce BbllLIECKA3aHHOE, MOKHO AATh CJEAYIOIIEe ONpeie/IeHre IOKYTATeNsl KaK y4acT-
HHMKa TOProBOTO MpoIiecca: MOKyNaTeJ b — YYaCTHUK TOPrOBOTO Tpoliecca, 00NaJaloNINi rpask/1aH-
CKO-TIPAaBOBBIM CTaTyCOM JIMIIA, TPUOOPETAIONIMI OnpeesieHHbIe TOBAphl AJIsl Pa3IMYHbIX 1l U
HYX].

[IpaBoBo¥i cTaTyc MOKyMaTtesisi 3aBUCUT HE TOJIBKO OT C(hepbl JOTOBOPHOTO PETYJIMPOBaHMsl, HO
1 OT €ro MOJIOKEHHS KakK JIMLA B IPakJIaHCKOM IIpaBe.

18



E. H. IInvenoBa, H. A. KupcanoBa, A. M. AngpuaxuHa. «3amuTa IpaB y4aCTHUKOB TOProBoro mnpouecca. Criopsl,
MPaKTUKA pa3pelieHus, YacTo 3a/1aBaeMble BOIIPOCHI M OTBETHI HA HUX»

1.2. O6mue moJI0KeHusI 0 MPOoaaBIle

[Tonsitne «npoaasen» B cinoBape C.M. OxeroBa uMeeT HECKOJIBKO 3HAYSHUIA.

IIpoaasen — 310 paOOTHUK Mara3uHa, JaBKU, OTITYCKAIOIIHIA TOBAP MOKYMATEISIM.

IIpoaasen — 4enoBeK, KOTOPBIA POAAET YTO-JTHOO.

Takum oOpa3oM, cjoBapHOe ornpeneseHue (PaKTUIeCKU OIpeselisieT MOHSATHE «IIPOJIaBel»
Yyepe3 KaTeropuio «Ipogakar».

OpHO 13 3HAYEHUH CJI0Ba «ITpofaxa» 1Mo OXeroBy — TOProiist, TOBAPOOOOPOT.

JI71s1 IOpUINYECKON XapaKTePUCTUKU TIOHATHSI «IIPOJABEl» TaKOro ONpeesieHUs] IBHO HEI0-
CTaTOYHO BBUJY TOTO, YTO OHO CMEIIMBAET YYACTHMKOB TOPTOBOTO IMPOIeCca, He pPa3rpaHNYMBaeT
CyOBEKTOB TOBApOOOOPOTA, KPOME TOTO, BBIABISET OAHY (M HamOoJsiee SIBHYIO) CYLITHOCTHYIO CTO-
poHy noHsTHs. Ho creyer yunThiBaTh, 4TO He BCErja JIMIO, OCYIIECTBIISIONIEe MPsMYIO peain3a-
I[IMI0 TOBapa Yepe3 PO3HUYHYIO CETh WIIM HA PhIHKE, SIBJISIETCS MPOJABLIOM B I'PaKAaHCKO-TTPABOBOM
CMBICJIE.

Jl1s1 onipenenieHus IOHSATHS «IIPOJIABEL» MPOAHAJIM3UPYEM OT/ENIbHBIE TIONIOKEHUS TPaXJaH-
CKOro M KOMMEpPUECKOro 3akoHofareabcTBa Poccuiickoit Peneparum.

Cratps 182 'K P® cpeau npouux mpeacTaBuTesield YIOMUHAET MPOAABIIA PO3HUYHON TOP-
roeiu. [ToTHOMOUME JTAaHHOTO JIMIA SIBHO BBITEKAET U3 OOCTAaHOBKH, B KOTOPOH OHO fiericTByeT. Opu-
au4ecKasi JesiTeIbHOCTb MPEJCTaBUTENs peasn3yercss B (popMe COBEpILEHHUsI CICJIOK C HEeOrpaHu-
YEHHBIM KPYrom TpeTbux . [IpeacTaBiisemMblil BlipaBe caMOCTOSATENBHO BHIOPATh TPEThE JIMIIO U
nepesarth eMy JOKYMEHT, YIOCTOBEPSIOIIMI MPaBo MPeACTABUTENSI COBEPIIUTh C HUM CAENKY IS
npezacraBisemoro. Kak mpaBuio, TpeTbe JUI0, C KOTOPBIM MPEACTABUTENIEM 3aKJTI0UaeTCsl I0TOBOP
IJIs1 TIPEeJCTaBIIsIeMOro, N30MpaeT npenacraButesb. [IpeacTaBuTeslb He MOKET COBEpIIATh CAEIKH OT
MMEHU TIPEe/ICTABIISIEMOrO HU B OTHOIIEHUHU ce0sl IMYHO, HU B OTHOILIEHUH JIPYroro JIMIA, peicTa-
BUTEJIEM KOTOPOTO OH OIHOBPEMEHHO sIBJIsieTcsl. B Halem ciyyae mpencraButesib, T. €. MpOAaBell
MIPEATIPUATUSI PO3HUYHOU TOProBJIU, HE BIIPaBe U30MPaTh JIMIIO, C KOTOPHIM JOJKEH ObITh 3aKJTIOUeH
JOTOBOP PO3HUYHOM KYIUIU-TIPOJAKH B BUAY IyOJMYHOrO Xapaktepa o(epThl U CyTH CBOMX JIOJIK-
HOCTHBIX OOSI3aHHOCTEH.

[ToHsATHE PO3HMYHOI KYIUIM-TIPOJAKU Olpeaessercs 3akoHoaareneM B 1. 1 ¢1. 492 'K P®. T1o
JOTOBOPY PO3HUYHON KYIUIA-TIPOAAXKHU MPOJABEll, KOTOPHIA OCYIIECTBISET MPeaPUHAMATETHCKYIO
AeATeTLHOCTB IO MPOoJaske TOBAPOB B PO3HHMILY, 00s13aH MepeaaTh MOKYNaTeio ToBap, MpeAHa3HaYeH-
HBII 11 IMYHOTO, CEMENHOTO0, IOMAIITHEr0 UM WHOTO MCTIONb30BaHMsI, HE CBS3aHHOTO C TpeIpH-
HUMATeJIbCKOM JeSATEIbHOCTBIO.

PaccmarpuBasi 1aHHOE OmpesiesieHre, AenaeM BBIBOJ, YTO IMPOJaBel] MO JOTOBOPY PO3HHY-
HOH KYIUIA-TIPOIA)KU W TIPOJaBel] MPEANpUATHSl POSHUYHON KYIUIM-TIPOAaXU MOTYT M HE COBIIA-
natb B ogHoM Jmiie. [locneqnuil siBisiercs: pabOTHUKOM, TPyHAOBasi (DyHKIIMsI KOTOPOTO 3aKJioya-
eTcsl B peajiM3alliy OIPEe/ICIeHHBIX TOBAPOB TEM WJIM MHBIM MOTpeOUTENsIM B po3HHMIly. [Iponaser
MIPEATIPUATHSL PO3HUYHON TOPrOBJIM MPUHUMAETCS HAa paboTy B COOTBETCTBHHM C JEHUCTBYIOIIUM TPY-
JOBBIM 3aKOHOAATETbCTBOM Poccuiickoit dexnepariy, coOMoaaeT yCTaHOBJIEHHbIE HA KOHKPETHOM
MIPEATPUSATUN TIPaBUJIa BHYTPEHHETO PaclopsiKka 1 He SIBJSETCS B 9TOW CBS3U CTOPOHOM JIOTOBOPA
PO3HUYHON KYIUTH Mpofaxku. M3 cMbICiia OTHOIIEHUH MPEACTaBUTEIbCTBA MOKHO 3aKJIIOYHUTh, YTO
MpoJaBel-padOTHUK CBOMMH KOHKPETHBIMH JIEUCTBUSIMH, HAITPABICHHBIMHU HA peaslM3alvio ToBapa,
CO3/IaeT MpaBa M 0OS3aHHOCTHU Y MPOAABIIA-CTOPOHBI [0 COOTBETCTBYIOIIIEMY AOroBOpy. Paccmarpu-
BaeMblii CITy4aid MOPOXKJAeT ONpeeIeHHYIO KOJUIM3HUIO B 3aKOHOAATENNbCTBE. TaK, B COOTBETCTBHUH CO
cr. 182 'K P® oTHoIIeHNs MpeCcTaBUTENLCTBA MO0 O(POPMIISIOTCS IOTOBOPOM, JTMOO BO3HUKAIOT
Ha OCHOBAaHWMH 3aKOHA KaK 3aKOHHOE MPEeICTaBUTENbCTBO. FOpHamueckiM OCHOBaHUEM BCETO Tpe-
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CTaBUTEJICKOTO MTPABOOTHOIIEHUS SIBJISIOTCS Iopuanueckue (pakThi'’. B 3aBUCUMOCTH OT OCHOBaHHMSI
BO3HMKHOBEHUSI ITPABOOTHOIIEHHI MPEACTaBUTEILCTBA aBTOPbI KOMMEHTAPHUsI pa3nyaloT MpeJicTa-
BUTEJILCTBO MO JIOBEPEHHOCTH, B CHITy aKTa YIOJTHOMOUYEHHOTO Ha TO OpraHa rocylapcTBa Wil MecT-
HOT'O CAMOYTIPaBJIEHH S, 10 YKA3aHHIO B CHIEIAIbHOM 3aKOHE.

3akoHOzATENb OIpe/esisieT MOJTHOMOUYNE MPOJABLA TPEANPUATHS POZHUYHON TOProBIM Kak
SIBCTBYIOIIIEE M3 OOCTAHOBKH, TEM CaMBbIM JI00ABJISIS YCIIOBHO-CIIEIM(DUUECK U, OTACTBHBIN BU]I ITPE/I-
CTaBUTEJIbCTBA.

B TpynoBoMm ke 3aKOHOIATEeTbCTBE MHCTUTYT MPECTABUTENLCTBA PEATU3YETCs MTPEXkIE BCEro
B paMKax COIMAJIbHOTO MapTHepcTBa. Takoe MpeACTaBUTENIbCTBO, OYEBUIHO, HE MOKET CUMTATHCS
3aKOHHBIM, U aHam3rpyeMasi Hopma ['K P® tpebyeT yrounenus.

Hainee no texkcry 'K P® nonsaTue «npopasei» ymoMUHAETCS B KOHTEKCTE MpaBa MpenumMylie-
CTBEHHOW TIOKYIIKH B IpaBe o01en 1oneBor cooctBeHHOCTH (cT. 250 'K P®). IIpaBuna ykazaHHOU
CTaThM PACIIPOCTPAHSIOTCS HA OTHOIIEHUS, BO3HUKAIOLIHE U3 IOTOBOPOB KYILUTU-TIPOAAXU U MEHBI,
T. €. POJaBell B JAHHOM KOHTEKCTE OTOXKIECTBIISIETCS] CO CTOPOHOH 1O JI0TOBOPY KYIUTU-TTPOJAKH.
O0s13aHHOCT TIPOAABIIA JIONM COCTOUT B MMCbMEHHOM M3BEILICHUH BCEX COOCTBEHHMKOB O Hamepe-
HUHM MPOJATh JIOJIO B MIPaBe COBMECTHOW COOCTBEHHOCTH IJIsI TOTO, YTOOBI OHM MOIJIM PEaM30BaTh
YCTaHOBJIEHHOE 3aKOHOM IPABO MTPEMMYIIECTBEHHON MOKYITKY. B KOHTEKCTe IpaBa mpenMyIiecTBeH-
HOW TMOKYIKH 3HaY€HKe TOHATHSI «IIPOAABel» MPUOOpeTaeT IOMOTHUTEIBHBINA CMBICT, CBSI3aHHBIN C
paccMOTpeHHBIM MH(POPMAITMOHHBIM 00s13aTeNIbcTBOM. OH 00513aH HE TOJIBKO B TIOJTHOM 00beMe pea-
JIM30BaTh TOJTHOMOUUS O JJOTOBOPY KYIUIM-TIPOAKH, HO U BCTYNUTDH B ONpe/e/ieHHbIe OTHOIIEHUSI
C JIMLIaMH, C KOTOPHIMU OH MMEET Belllb Ha IIpaBax oOIIell COOCTBEHHOCTH.

JI71s1 Hy X1 TOProBOro IMporiecca Mpexk/iae BCero MoHsATHE MPOJaBla JeralbHO OMOCPEayeTcs B
(hopme 1oroBopa Kyrm-rnpoaaKu.

[Mponager; Kak CTOpoHa JOroBOpa KYyIUIM-TIPOAAXU XapaKTEpU3yeTcsl depe3 OIpeiesIeHHBIH
3aKOHOJIATEILCTBOM 00BEM TpaB ¥ 0OSI3aHHOCTEH.

HecomHeHHO, 4TO K MPOIaBILy MPeabsBISIOTCS BCe 00IIMe TpeOOBaHM S KaK K YYaCTHHUKY I'Pak-
AaaHckoro oboporta. [IpUHIMITUATBHBIX OTIIMYMA B OOIIEN MPaBO— U JIeeCIIOCOOHOCTH MPOJABLIOB U
TMIOKyTIaTesield Mbl He BUIUM, TIOTOMY Ha CYTH UX KaK IOPUANYECKUX U (PU3MUECKHX JIMI OCTAaHABIIH-
BaThCsl OT/IEJIBHO He OyaeM.

[Tponasiis mpesk/ie BCEro MOTyT ObITh pa3rpaHUYEHBI 110 CTETIEHU X BOBJICYEHHOCTH B ITPOIIECC
MpeANPUHIMATEILCTBA.

HecomuenHo, ornpezesnsioniee 3HaUeHre MpeIpPUHAMATETbCKO AEATeIbHOCTH /17151 COBPEMEH-
HOW pPOCCHUICKOM SKOHOMHKH BOOOIIIE U J/IsI TOPrOBOT'O MPOLIECCA B YACTHOCTH.

Kak mokaspiBaeT MUPOBOM OIBIT, YeM OOJIbIIIe BO3MOXKXHOCTEN JIJIsl PACIIMPEHUs CBOEH Jiesi-
TEJIbHOCTH Y ISCTBYIOIIMX MPeIpUHAMATENIeN, TeM Ooiee BBICOKMMMU SIBJISIIOTCS TEMITHI pOCTa HAIU-
OHAJTLHOW 9KOHOMUKH. COOTBETCTBEHHO OOJIBIIYIO POJIb UTPAET CO3JaHUE OMarONpHUsITHBIX YCTIOBHIA
IJIs1 OCYIIECTBJICHUS TIPEIIIPUHUMATENILCKON AeATeIbHOCTU B rocynaperse. [lpennpuaumarenbckast
AeATeTbHOCTDb cama 1o ceOe MOXKeET ObITh OXapaKTePU30BaHa C ABYX TOUEK 3PEHHS — SKOHOMHUYECKOM
Y [IPaBOBOA.

C 9KOHOMHUYECKOW TOYKH 3peHUs MpeIpUHAMATENbCKAsl AEATEIbHOCTh BHIIONHSET ONpejie-
JIEHHYIO0 (DYHKIIMIO B SKOHOMHUECKOM pa3BUTUH JII0O0# cTpansl. Harbonee xapakTepHo 3Ty (PyHKIMIO
omnucan apcTpuiickuii yuensiii Mosed Ilymnerep. TIpeanpuHuMaTe I sM1 OH Ha3bIBaJ «XO3SHCTBEH-
HBIX CyOBEKTOB, (DYHKIIMEH KOTOPBIX SIBJISIETCS] KaK pa3 OCYIIECTBIEHHE HOBBIX KOMOMHALUi» !!.
dyHKUMSA MpeAnpUHUMATENeH 3aKTI0UaeTCcsl B TOM, YTO OHU Peasu3yI0T HOBOBBE/ICHHUS, UTPAIOIITHE
BE/IyIyI0 pOJib B Pa3BUTUH SKOHOMHKHM. HOBOBBe/leHMsI BKJIIOYAIOT BHEJPEHNE HOBBIX MPOAYKTOB,

10 KommenTapmii k I'paxganckomy konekcy Poccuiickoit ®eneparmy, gacty Bropoii / Iox pen. T.E. A6ooii u A.10. Kabanknna
M.: IOpaiit-Uznar, 2004.

= Ilymnetep 1.A. Teopus sxoHoMuyeckoro passutus. M.: Iporpecc, 1982.
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TEXHOJIOTH, OCBOEHHE HOBBIX PHIHKOB COBITA U KICTOUHUKOB CHIPbs, IPMMEHEHHE OpPraHN3alMOHHbIX
HOBINIECTB ¥ T. . CHHOHUMOM PYCCKOTO TePMHHA «HOBOBBE/IEHHE» SIBJISIETCS Bee OoJiee J4acTo yIo-
TpebisieMoe TIOHATHE «UHHOBAIISI».

CreoBatebHO, C 9KOHOMUYECKOW TOUKH 3pEeHUs MpeANPUHIMATENbCTBO — 5TO HOBOBBE-
AeHYecKasi (MHHOBAIIMIOHHAS) JEeSITeNIbHOCTb, a CaM MpeJIpHHUMATENb SBJISETCS] HOCUTENIeM HOBa-
Topckoil (pyHKIMKU. Takum 0O0pa3oM, B SKOHOMUYECKOM CMBICIIE MPEIIPUHUMATENTh MOXKET ObITh
OIpe/ieNieH Kak CYOBeKT MHHOBAIIMOHHOM XO3SWCTBEHHOW JesiTebHOCTH. HeoOxoaumMo 3aMeTuTh,
YTO yUYEeHbIE-9KOHOMUCTHI, KaK MPaBWIO, HE PACCMATPUBAIOT LIeJIb OCYIIECTBICHUS TpeIIpUHAMA-
TEJIbCKOM JICATENIbHOCTU KaK CYIIHOCTHYIO XapaKTEPUCTUKY JAHHOTO TMOHSATHS U OINpPEAENSIOT ero
yepe3 (pyHKIMOHABHBIA cocTaB. [IpaBoBasi TOUKa 3peHuMst NpeanonaraeT Jpyrue KpuTepuu mpef-
MIPUHUMATENIBCKOM esiTenbHOCTH. [1o poccuiickoMy 3aKOHOIATENIBCTBY TIPEANPUHUMATEBCTBO — 3TO
JesITeTbHOCTD 1 2:

1) camocTrosiTenbHas;

2) ocymecTBisieMasi Ha CBOM PUCK (T. €. MpeANpPUHUMATEb CaM HECeT BCIO MOJHOTY OTBET-
CTBEHHOCTH 32 Pe3yJIbTaThl CBOEH AEATETbHOCTH);

3) HarpaBJieHHasl Ha CUCTeMaTHUYeCKoe TIoJTyueHre TPUObLIH (a He Pa3oBoe);

4) 3aKJII09aIoNIasics B MOJIb30BAaHUU MMYIIECTBOM, IPOJIAKe TOBAPOB, BHIIIOIHEHUH padoT, OKa-
3aHUU YCIIYT;

5) mpennonaraiiias rocyIapCTBEHHYIO PErMCTPAIMIO JIUI KaK MpeIIpuHUMATENeH.

CornacHo ct. 24 'K P® rpaxnanun Poccuiickoint ®enepaiiiy MOXeT 3aHUMAThCs IIPEANPUHU-
MaTesIbCKOW JIeSITeTbHOCTBIO Oe3 00pa30oBaHusl I0PUANIECKOrO JMIa ¢ MOMEHTA €ro TOCy/IapCTBEH-
HOW perucTpalyy B Ka4eCcTBe MHIMBHIYaJIbHOTO MpeanpruHumaress. Kak mpopaserr onpeaeneHHbIX
Belllel IpaXJaHuH — MHUBHUIYaJIbHBIA MPEITPUHUMATENTh YIACTBYET B MPABOOTHOIICHUSIX OT CBO-
ero UMEeHU W OTBEeYaeT M0 HEBBITIOJHEHHbIM 00SI3aTe/IbCTBAM M JI0JITaM BCEM CBOUM HMMYIIIECTBOM.
Hauano neranbHoi npeanpruHuMaTeIbcKOM JesITeIbHOCTH I'pak JaHMHA B COOTBETCTBUM €O cT. 21 T'K
P® coBmagaer ¢ mpuoOpeTeHneM UM TOJTHOM JIeeCrOCOOHOCTH WM C ero smMaHcumnanued. K mpen-
MIPUHUMATENILCKOU AEATETbHOCTY TPaXJaHUHA TIPUMEHSIOTCS BCE Te HOPMBI, KOTOpPBIE AOITyCTUMBI B
OTHOILICHUH I0PUANYECKUX JIUII, 3aHUMAIOIINXCS KOMMEPUECKOH JIesITeTbHOCTBIO, 32 UCKJIIOYEHUEM
HOPM O JIMKBU/IALIMU I0pUIecKoro juiia. [IpaBoBoii craTyc mocieAcTBUi Tak Ha3bIBaeMOTo (DaKkTH-
YECKOro MpeIpUHUMATENTbCTBA, KOT/IA JIUIIO BEJIET CUCTEMATUYECKYIO AEATeTbHOCTD, HAIIPABJICHHYIO
Ha M3BJICUeHHEe MPUOLLTA Oe3 roCyJapCTBEHHON PErucTpallii B YCTAHOBJIEHHOM IOPSIKE, ONpe/e-
JISIETCST CYIOM B KaXKJIOM KOHKpeTHOM citydae. CorsacHo cT. 27 ApOUTpakHOTO MPOLECCyaTbHOTO
konekca Poccuiickoit @eneparyu ot 24 uions 2002 r. Ne 95-d3 (AIIK P®) criopsl jaHHBIX rpaxk-
JaH JIOJDKHBI pACCMATPUBATHCS B apOMTPAXKHBIX Cy/IaxX IO MOACYTHOCTH. B TOproBo-mnocpeHnIecKoit
cepe mpeanpruHAMATENbCKasl AeATebHOCTh 0e3 00pa3oBaHMsl OPUIMUYECKOrO JIUIA J0CTATOYHO
pacnipoctpanena. Tak, Mo qJaHHBIM MUHHCTEPCTBa SKOHOMUYECKOTO Pa3BUTHS U ToproBin CapaToB-
CKOM 00J1aCTH IeATETIbHOCT ITUX CYOBEKTOB B TOPTrOBJIe U OOIIECTBEHHOM ITUTAaHUM 3aHMMaJia OKOJIO
TPETH OT Bcero phiHKa yxke Ha 1 anpesnst 2004 r.'* OcoOeHHOCTH cTaTyca MHANBULYJIBHOTO TPEeIpH-
HUMAaTeJIs, JeUCTBYIOIIEro 6e3 o0Opa3oBaHUs IOPUIUIESCKOTO JIMIIA, TI0 CPABHEHMIO C OOIIErpask 1aH-
CKOH MPaBOCHOCOOHOCTBIO TPaXJaHNWHA 3aKJI0YAIOTCS B CIAEAYOIIEM. DTOT CTaTyC MpHoOpeTaeTcs
B pe3yJbTaTe roCyAapCTBEHHON PErucTpaly IrpakJaHiHA B KQUyeCTBE MHAWBHU/IYaIbHOTO TPEeIIpH-
Humaress. [1aBa kpectbsiackoro (pepmepckoro) xozsiicta (KO X) obnamgaer crarycoM WHAUBULY-
aJIbHOTO TMpeJIpuHUMAaTess, 4To 3akperuieHo HopMmoil cT. 23 'K P®. Kpecrbsanckoe depmepckoe
XO3SICTBO CO3JAeTCsl TSI TPOM3BOJICTBA PA3IMYHBIX BUIOB CEILCKOXO3SMCTBEHHOW MPOAYKIINH, ee
nepepadOTKU U peasu3aliii. 3aKOH TOBOPHT O ABYX (popmax KPX — emuHONMMIHON M KOJUIETHalTh-

12 Cemeycos B.A. Tonsitue npeanpuHMaTensckoi aestenbHoct. 2002., Ne 4 (10) (oxTs6ps — nexadpsb)

13 http://saratov.gov.ru/government/departments/mineconom/ prosmalbus.html.
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Houi. ImymiectBo KO X He 000c00ICHO, UYTO OTJIMYAET €ro OT IPUINIECKOTO JIUIIA, U TTPUHAJIJICKUT
I71aBe U WIeHaM ero CeMbH Ha mpaBe o01ei coOcTBeHHOCTH B mopsizike cT. 257 'K P®.

WunuBugyaabHbIe MPEANTPUHIMATENN BIPaBe 3aHUMAThCsI KOJUIEKTUBHOM MPOU3BOACTBEHHOM
Y TOPrOBOM IESITEIBHOCTHIO HA OCHOBAHMH JIOTOBOPA IMTPOCTOTO TOBAPHINIECTBA, B CUITY KOTOPOTO JIBOE
WJTA HECKOJIBKO JIHII (TOBApUINei) 00sA3YIOTCSI COSUHUTH CBOM BKJIAZbl U COBMECTHO JIEWICTBOBATh
6e3 00pa3oBaHUs OPUANIECKOTO JIUIIA ISl U3BJICUSHHU ST TIPUOBUTH WITH IOCTHKEHUSI MTHOM, HE TIPOTH-
BOpeuallen 3akoHy 1esu. K mpeanpuHuMareibCcKoi JesiTebHOCTH TpakIaH, OCYIIecTBIsieMon 6e3
00pa3oBaHMsl IOPUANIECKOrO JIMIIA, COOTBETCTBEHHO MpuMeHsiotcs npasuia ['K P®, perymupyio-
IIYe eATeTbHOCTh I0PUANYECKUX JIHII, SBJISIONIMXCS KOMMEPYECKUMH OpPraHU3alusIMu, eClIi UHOE
HE BBITEKAeT U3 3aKoHa, akToB IIpesnnenra PP u IIpaBurenscrBa PP wim cymiectBa BO3HUKILETO
npaBooTHoOIIeHs. PopMaMH KOJUIEKTUBHOI NpeNPUHIMATEJIbCKOM 1esATeJJbHOCTH (Hero-
Cy1apCTBEHHOI1) 10 POCCHIICKOMY 3aKOHOAATEJbCTBY MOTYT ObITH cJeayromue '4:

1) HoHOe TOBApPUILECTBO. DTO TOBAPUILECTBO, YYACTHUKH KOTOPOTo (TIOJHbIE TOBAPHUIIM) B
COOTBETCTBUH C 3aKJIIOUYEHHBIM MEXy HUMU JOrOBOPOM 3aHUMAIOTCS MPEeIIPUHAMATEIbCKON Aesi-
TEJILHOCTBIO OT MIMEHU TOBAPHIIECTBA U HECYT OTBETCTBEHHOCTD TI0 €ro 00sI3aTe/IbCTBAM MPUHAIe-
XKaIlIM UM UMYIIECTBOM;

2) TOBapMIECTBO Ha Bepe. TOBapUINECTBO, B KOTOPOM Hapsifly ¢ yYaCTHUKAaMH, OCYILECTB-
JISIOMMMHE OT MMEHM TOBAPHIIIECTBA MPEANPUHUMATENIBCKYIO JIESITEbHOCTh M OTBEYAIOIIMMHE 110
00s13aTeNIbCTBAM TOBAPUIIIECTBA CBOUM UMYITIECTBOM (TIOJTHBIMH TOBAPHIIIAMH), UIMEETCSI OMH WU
HECKOJIbKO YYaCTHUKOB-BKJIAJYMKOB (KOMMAHAUTHCTOB), KOTOPBIE HECYT PUCK YOBITKOB, CBSI3aHHBIX
C AeATeIbHOCTBIO TOBAPHUIIIECTBA, B TIPE/Iesiax CyMM BHECEHHBIX MU BKJIA/IOB M HE TPUHUMAIOT y4a-
CTHUS1 B OCYILIECTBJICHUM TOBAPHUIIIECTBOM IPEIIPUHUMATENILCKON IEATEIbHOCTH;

3) 001IeCTBO C OrpaHMUYEHHON OTBETCTBEHHOCTBIO. DTO YUPEKJASHHOE OJHUM WM HECKOJIb-
KMMHU JIMIIAMUA OOIIECTBO, YCTaBHBINA KaluTal KOTOPOro pa3lesieH Ha 10U ONpeeieHHbIX yIpeIu-
TEJIbHBIMU JIOKYMEHTAMH Pa3MepOB; YYACTHUKHU OOIIECTBA C OTPAaHUYEHHON OTBETCTBEHHOCTHIO HE
OTBEYAIOT IO €ro 00sI3aTeNIbCTBAM M HECYT PUCK YOBITKOB, CBS3aHHBIX C JIESATEIHHOCTBIO OOIIECTBA,
B TIpeJieslax CTOMMOCTH BHECEHHBIX UMU BKJIAJIOB;

4) o0IIEeCTBO C JOMOIHUTEBHON OTBETCTBEHHOCTBIO. DTO YUPEKICHHOE OIHUM WA HECKOJIb-
KMMHU JIMIIAMUA OOIIECTBO, YCTaBHBINA KaruTal KOTOPOro pa3lesieH Ha 10U ONpeeieHHbIX yUpenu-
TEJIbHBIMU IOKyMEHTAMU Pa3MepOB; €r0 YYaCTHUKU COJMIAPHO HECYT CYOCHIMAPHYIO OTBETCTBEH-
HOCTb TI0 €r0 00513aTeIbCTBAM CBOMM MMYIIIECTBOM B 00s13aTeIbHOM JJIsI BCEX KPaTHOM pasMepe K
CTOMMOCTH MX BKJIAJIOB;

5) akIMoHepHoe 00IecTBO. DTO OOIIECTBO, YCTABHBIN KAMTal KOTOPOTO pa3esieH Ha orpe-
JeJIEHHOE YUCIIO aKIUI; YIaCTHUKH aKIIMOHEPHOTO 0OITIeCTBa (aKIIMOHEPHI) HE OTBEYAIOT I10 €ro 00si-
3aTeJIbCTBAM U HECYT PUCK YOBITKOB, CBSI3aHHBIX C IESITEILHOCTBIO OOIIECTBA, B Mpejeiax CTOMMOCTH
MPUHAJIEKAIMX UM aKIIMH. AKIIMOHEPHOE OOIIECTBO MOXET OBITh 3aKPHITHIM (€r0 aKIMU pacipesie-
JISIIOTCSL TOJIBKO CPEAM YUpeIuTeiel WM MHOTO 3apaHee OMpeAeIeHHOro Kpyra JIMIl) WK OTKPHITHIM
(ero yyacTHMKM MOTYT OTUYKAaTh PUHAIJIEKAIIME UM aKIMK O€3 COrIacusl APYTUX aKIMOHEPOB);

6) IPOM3BOICTBEHHBIN KOOIEpaTUB. DTO KOMMEpUeCKasi OpraHu3alys CO CTaTycoM IOpUIH-
YEeCKOTO JIIA, MPEJICTABIAIoINIas COOON JOOPOBOIbHOE OObEAMHEHHE I'PaX/IaH C IEJIbI0 OCYIIeCTB-
JIEHUsI COBMECTHOM MTPOU3BOJCTBEHHON WJTN KAKOW-JINOO XO3UCTBEHHON JiesATeTIbHOCTH. COOCTBEH-
HOCTb TAKOTO KOOTIEpAaTHBA CKJIAJbIBAETCS U3 MACB.

JlesiTenbHOCTh MTPOJABIIOB OTIETbHBIX BUAOB MPOAYKIINH HOLIEKUT uiieH3npoBanuio. Ilepe-
YyeHb TAKUX BHJAOB JesATeJbHOCTH OTHOCHTEJIHHO NMPOJABIOB MOKET BBIIJISI/IETh CJeyI0-
UM 06pa3om (Ha ocHoBe HOpM PenepanbHoro 3akona ot 8 aBrycra 2001 1. Ne 128-D3 «O mwiieH-
3UPOBAHUU OT/AEJBHBIX BU/IOB AEATETBHOCTU ):

14 www. omamvd. ru
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».
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