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CkpementoBa O.C
I'pa:xknanckui nponecc. Kparkun Kypc

1. I'pazxjaHcKuril npomecc, rpakIaHncKoe
IpolieccyajJbHOe MPaBo | NMpoieccyajbHasa HayKa

IloHsATHE rpakAaHCKOro npouecca (cyaonpoussoacrsa). [eas,
3aa4M, BUAbI M CTAANH I'PAaKJaHCKOr0 CyI0NPON3BOJICTBA

JlopeBOMOIOHHbIE TPOLIECCYATUCTHI ONPEAEISIIA I'PakIAaHCKHI MTpoLiecc Kak «hopMy cyneo-
HOT'O OCYIIECTBJIEHUSI HOPM MaTepHaIbHOIO I'PaskIaHCKOTO MpaBa C LIEJbI0 3aIUThl TAKUX K€ UHTe-
PecoB, KOTOpbIe MMEIOTCSI B BUy MaTepUaIbHBIM MPaBOM, HO HEJJOCTATOUYHO UM OOECIIeUNBAIOTCS.
KoHeuHas 1es1b mpotiecca COCTOUT B TOM, YTOOBI IIPABO HE TOJIbKO CYILECTBOBAJIO, HO U AEHCTBOBAIIO,
TaK Kak MyTeM Ipolecca rocyJapcTBO CaMo IMPUBOAUT IPABO K ocyluecTBieHuo. Crie1oBaTesbHo,
IpaskIaHCKUH MPOLECC €CTh NOPSIOK MPUHYUTETBHOIO OCYILECTBIIEHU I IPaskIAHCKOT'O IpaBa U CBO-
JUTCS K COBOKYITHOCTU HOPM, OIIPEIeIISIONIMX 00pa3 IeMCTBUS KaK CyIIECTBYIOIUX OPTraHOB 3aIUThI
1IpaBa, TaK U JIML, NOJIb3YIOLUIUXCS TOM 3alUTON UM TaK WA MHAYe MPUBJIEKAEMbIX K HE».

B coBpemMeHHOI1 0TeuecTBEHHON HayKe I'paskJaHCKUH Iporecc (CyaolnpoOM3BOACTBO) OIpee-
JISIeTCsl KaK yperyJMpoBaHHasl I'paxkJaHCKUM IpOLeCCyalbHbIM MpaBoM cucteMa aerctsuil (M. M.
3aiilieB), OeATeNbHOCTh CyAQ, JIML, YYacTBYIOUIMX B Jeje, M MHBIX ydyacTHMKOB mpouecca (M. C.
lakapsiH, M. A. I'ypBuu). To ecTh BHUMaHUE aKLIEHTUPYETCS] HA aKTUBHOM XapaKTepe JIesITebHO-
CTU CyOBEKTOB IpoIiecca.

M. K. TpeymHikoB, Ha000pOT, 320CTpsieT BHUMaHUE Ha COOMIOCHNH MTPOLIECCYaTbHOM (POPMBI
npu apuxkeHuu Jena. ITo ero onpeseneHnIo rpaxaaHCKUi MIPOLIECC €CTh YNOPAA0UYEeHHOEe HOPMaMU
IIPOLIECCYaJILHOTO TIpaBa JIBM)KEHUE IPaXAaHCKOrO Jiesla OT OHOHM CTaJuH K JIpyroi, HarpasieHHOe
Ha IOCTUKEHHEe KOHEYHO! LIeJIM — BOCCTAHOBJIEHH S IIPaBa WJIM 3aIUThI OXPaHsAEMOro 3aKOHOM MHTe-
peca.

I'paxkaHCcKuil poecc — 3T0 perJiaMeHTUPOBaHHAs MPaXAAHCKUM IPOLIECCYaIbHBIM 3aKO-
HOJATEILCTBOM M OCYILECTBIIsIeMasi B ONpPE/IENICHHOM MpoliecCyaibHOi (opMe esITebHOCTh CyOb-
€KTOB CyIONPOU3BOACTBA M0 OTIPABJIEHUIO MTPABOCYAUS 110 TPAXKIAHCKUM, CEMEUHBIM, 3€MEIbHbIM
Y VHBIM JIeJIaM.

3aauu rpaxJaHCKOro CyAOoNpoOu3BOACTBA pacKpbiBatoTcs B crathe 2 ['TIK.

3ajayamMy rpakAaHCKOrO CyIONPOU3BOACTBA SIBJISIOTCS MPaBUIbHOE M CBOEBPEMEHHOE pac-
CMOTpEHHE U pas3pellieHHe IPaXJaHCKUX Ae] B LENSAX 3allUThl HApYIIEHHBIX WM OCTIapUBaeMBbIX
IpaB, CBOOO]] ¥ 3aKOHHBIX MHTEPECOB I'Pask/laH, OpraHu3alyid, paB U uHTEepecoB Poccun, cyobeKToB
(benepanuy, MyHUIIMIATBHBIX 00pa30BaHUiA, APYTHX JIULI, SBJISIONIMXCS CyObEeKTaMU TPakIaHCKUX,
TPYIOBBIX WJIM UHBIX MPABOOTHOILIEHUH.

['pakaHCKOE CYAONPOM3BOICTBO JOJIKHO CIIOCOOCTBOBATh YKPEIUICHUIO 3aKOHHOCTH U TIpa-
BOIOPS/IKA, MPEAYNPERICHUIO NTPABOHAPYIIEHUH, (DOPMUPOBAHUIO YBAXKUTEIBHOTO OTHOIIEHUS K
3aKOHY U cyay. ['pask1aHCKUI IpoLiece BHIIONHSET MPaBOBOCCTAHOBUTENbHYIO, TPOUIAKTUYECKYIO,
NpeAyNpPEeAUTEIbHYIO M BOCITUTATENIbHYI0 (DYHKIHH.

Lenblo rpaxIaHCKOro mpouecca siBJIsSeTCsl BOCCTAHOBJIEHUE HAPYIIEHHBIX M OXpaHa OCliapyuBa-
eMBbIX IIpaB, CBOOO/ U UHTEPECOB IOPUANYECKUX U (PUZUUECKUX JIHILI.
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Buiamu rpask1aHCKOTO Cy/IOITPOM3BOJICTBA SBJISIOTCS HCKOBOE IIPOU3BOCTBO, PUKA3HOE MPO-
M3BOJICTBO, TPOM3BOJICTBO MO JIEJIaM, BBITEKAIOIIUM U3 MyOIMYHO-TIPABOBBIX OTHOIIEHU, U ICKOBOE
MIPOU3BO/ICTRBO.

HckoBoe mpon3BOACTBO — OCHOBHOW B Iporiecca. B MCKOBOM MOpsiiKe paccMaTpuBaeTcs
OOJBIIIMHCTBO JIeJ1. DTO MPOU3BOICTBO, HAMIPABIEHHOE HA pa3pelleHre CIOPOB MEXy OTAeTbHBIMU
JIMIIAMU TIO TIOBOJY CyOBEKTUBHBIX MpaB M 0Os3aHHOCTel. [IprKa3sHoe MpOU3BOACTBO — 3TO YIIPO-
IIIEHHOE CYAOMPOU3BOICTBO 10 3aIlIUTE MPaB, OCHOBAHHOE Ha OECCIIOPHBIX JI0Ka3aTelbcTBaxX. B pam-
Kax MPOW3BOJCTBA 1O JieJ1aM, BBITEKAIOIIUM U3 TyOJMYHO-TIPABOBBIX OTHOIIEHUM, PACCMATPUBAIOTCS
CIIOpBI, CBSI3aHHBIE C HAPYIIIEHUEM MOJIMTUYECKUX TIPaB rPpakaaH, a TaKxkKe JeUCTBUIA, aKTOB U pelle-
HUI rOCYIapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYTIPABJIEHU S, IOJKHOCTHBIX JIMIL U CITyXKa-
IIUX ITUX OPraHoB. B 0cOO0M NpOM3BOACTBE OTCYTCTBYET CIIOP O TpaBe.

Craausi cyne6GHOro mpoiecca — 310 OnpeesieHHas: 4acTh Mpolecca, COBOKYIHOCTh JIei-
CTBUI U pellleHnH, HalTpaBJIEHHBIX HA BHITIOTHEHHE 11eJT1 IAHHOTO JTara.

B rpaxaHckoMm rporiecce BhIIEISIOT CAeAYIONINe CTaIuH:

* BO30YKJIeHHE I'PaXAaHCKOTO JIeTa;

* TIOITOTOBKA CyIeOHOTO pa3oupaTesbCTBa;

* cyneOHOe pa30UpaTesibCTBO;

* 0OXaJIOBaHKE PELICHU U ONpeeieHHH Cy/la, He BCTYIUBIINX B 3aKOHHYIO CHITY (TIPOU3BOJI-
CTBO B Cy/i€ BTOPOIl MHCTaHIIUN);

* MPOU3BOJICTBO TI0 MEPECMOTPY PEIIeHNI 1 ONpeesIeHHid B TIOpsiAKe Ha30pa;

* POU3BOJICTBO T10 MEPECMOTPY PEIIEHHIA TI0 BHOBb OTKPHIBIIMMCS OOCTOSITEILCTBAM;

* MCTIOJTHUTEIIbHOE MIPOU3BOICTBO.

Ha cragum Bo30ykIeHUs TPakJAaHCKOTO JeNa JIUIIO, ITpaBa KOTOPOro HapyIIeHbl, oOpalaercs
B CyJl C MpockOOoil pa3penmmth criop. [Ipockda gomkHa ObITh ODOpMIICHA 3asIBIICHUEM, PEKBU3UTHI
KoTOporo 4eTko perigamentrpoBanbl ITIK. Mcrerr MoxeT oOpaTuThCsi B Cyf JIMYHO WJIM OTIIPABUTh
3asiBJICHUE TIO TIOUTe.

[Tpu npuHATHM 3asIBJICHUS CY/Ibs IPOBEPSIET, COOMIOICHBI JIU MPaBUIa 0O(POPMIIEHHS NICKOBOTO
3asIBJICHUS1, IPABWIILHO JIM OMpeJiesieHa MoACYIHOCTh. O3HAKOMUBIIUCDH C 3asIBJICHUEM, CYIbsl TIPH-
HUMaeT OfpeJe/ieHrue O MPUHSATHU €ro K MPOM3BOACTBY WM 00 OTKa3e B 3ToM. MM 3akaHUMBaeTcs
niepBast CTaJusi Cy/I0IPOU3BOJICTBA.

[Tpu noaroToBke Jena K cyaeOHOMY pa3OMpaTeIbCTBY CyIbsl YTOUHSET OOCTOSITEIbCTBA CIIOP-
HOTO TPABOOTHOIICHUSI, YKa3bIBa€T CTOPOHAM Ha HEOOXOOMMOCTH MpENCTaBICHUS ONpeeeHHbIX
JOTIOJTHUATEJbHBIX TOKA3aTeIbCTB WM TIOMOTAET B MX MOTYyYSHUH, OTpeesIsieT TOUHbIH CyObeKTHBIN
COCTaB Tpoliecca, MPUHUMAET Mepbl K MPUMUPEHHIO CTOPOH. MITOroM BTOpOro 3rarna siBjsieTcsi BbIHe-
CEeHHe OIpe/ie/ieHNs] O Ha3HAYEHUH K CyJeOHOMY pa30upaTesibCTBYy.

Paz0uparenbcTBO rpa)aaHCKOro Jejia MPOUMCXOINT B CYJeOHOM 3aceaHlH, KOTOPOe SIBIISIETCS
rporieccyasibHOU hopMoii cyiebHoro pasoupareabcTBa. Ha 3Toi ctamuu ieio paccMaTprBaeTcs 1o
CYILIECTBY, MCCIIEAYIOTCS M OLICHMBAIOTCS MPEJCTAaBICHHbIE JOKA3aTeNIbCTBA, Pa3peliaeTcsi Crop o
npase. [locraHoBneHue cyaa, KOTOPbIM pa3peliaeTcs Crop, Ha3bIBaeTCsl CyA€OHBIM PEIICHUEM.

[NepBble Tpy cTaguy — OT MPUHSATHUSL UICKOBOTO 3asIBJICHUS JI0 BRIHECEHUS CYIEOHOTO PelleHHU s
— OOBEIMHSIOTCS TIOHSTUEM «CY[I TIEPBOM MHCTAHITVM.

[Tpon3BoACTBO B Cye BTOPON MHCTAHIMK BKJIIOUAET OOKATIOBAHUE PEIICHUI U ONpe/Ie/ICHUN,
HE BCTYNUBIIMX B 3aKOHHYIO CHJTY. B aneyuisiiimoHHOM nopsike 00XaTyloTCsl ¥ OIIPOTECTOBBIBAIOTCS
peleHus 1 ornpeiesieHrst MUPOBBIX cyaei. Ha perienns u onpesenenus Bcex cynos B Poccun, npu-
HSATHIE 110 TIEPBOM MHCTAHINH, 32 UCKJTIOUEHUEM PEIlIeHUH MUPOBBIX Cy/ei, CTOPOHAMU U APYTUMHU
JIMIIAMH, YYaCTBYIOIIMMH B JIeJie, MOKET ObITh ITOJJaHa KacCallMOHHAsI Kayio0a, a MPOKYpPOpPOM, yJacT-
BYIOIIMM B JieJie, MOXKeT ObITh IPUHECEHO KACCAIIMOHHOE MPEICTaBJICHNE.
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[Tpoun3BOICTBO MO 06KATOBAHUIO PEIIEHUH 1 OTpeIe/ICHUH, He BCTYIMBIIKX B 3aKOHHYIO CHJTY,
OCYLIECTBIISIETCS O MpaBUJIaM IPOU3BOJICTBA B CyJ€ NEPBOM MHCTAHLIMM C YYETOM IPaBUJI, Mpery-
CMOTPEHHBIX cooTBeTCTBYIOIMMU M1aBamu I TIK.

B nopsiake Hag30pa nepecMaTprUBaloTCs BCTYIMBIINE B 3aKOHHYIO CHITY CyAeOHBIE ITOCTaHOBJIE-
HUS, 32 UCKJTIoYeHHeM noctaHoieHui [Ipesnauyma Bepxosaoro Cyna P®. Onu moryT ObITh 00X%a-
JIOBaHbI UJIM OMPOTECTOBAHBI B HAJ30PHOM MOPS/IKE B TEUEHHE roJja MOCjIe BCTYIUIEHUS UX B 3aKOH-
HYIO CUITY.

B cootBerctBum c yacteio 2 crarbut 392 I'TIK ocHOBaHMAMU /17151 [IEPECMOTPa IO BHOBb OTKPBIB-
IIIAMCST OOCTOSITENILCTBAM PEIIIEHH S, ONPeeIeHHs Cylla, BCTYNMBIIMX B 3aKOHHYIO CUITY, SIBJISIIOTCS:

* CyILIECTBEHHbIE IS Jela 0OCTOSITEIbCTBA, KOTOPhle HE ObLIM M HE MOIJIA ObITh W3BECTHBI
3asBUTEIO;

* 3aBEJOMO JIOXKHBIE TIOKA3aHUsl CBUIETENIA, 3aBEIOMO JIOKHOE 3aKJIIOUEHUE IKCIIEPTa, 3aBe-
JOMO HENpaBWIbHBIN TepeBol, (paibcrduKamsa J0Ka3aTeIbCTB, TOBJIEKIIUE 32 OO0 MPUHATHE
HE3aKOHHOTO MJIM HEOOOCHOBAHHOTO PEIIEHH S, ONPEe/IesIeHNs] Cyla U YCTAaHOBJICHHBIE BCTYTUBIINM
B 3aKOHHYIO CUJTy IIPUTOBOPOM;

* [IPECTYIUIEHUSI CTOPOH, JPYT'UX JIML, yYaCTBYIOIIKX B JIEJIE, UX ITPeJCTaBUTEIIEH, CylIel, COBEp-
LIEHHBIE [TPU PACCMOTPEHUM U pa3pelleHUH JAaHHOTO JIe/la M YCTAHOBJICHHBIE BCTYIMBIIUM B 3aKOH-
HYIO CHJIy IIPUTOBOPOM CY[Ia;

* OTMEHA pelIeHM s, IPUTOBOpa WM OIpe/esIeHrs Cyla MO0 MOCTaHOBJIEHUsI TOCYJapCTBEH-
HOT'O OpraHa WM OpraHa MECTHOTO CaMOYIPaBJI€HUSsl, MOCIYKHUBIIMX OCHOBAHUEM [UISl IIPUHATHSA
pEeLLIEeHNs UK OTIpeIeNIeHUs Cyaa.

B Hayke uIyT MHOTOYMCIEHHbIE JUCKYCCHMM IO MOBOAY OTHECEHWsl MCIIOJIHUTESBHOIO IpPO-
M3BOJACTBA K CTaJuM IpaxiaHckoro nponecca. Ha namr B3miaa, nockosnsky I'TIK permamentupyer
OT/EJIbHBIE TIOJIOKEHU S IIPOU3BOCTBA 110 UCTIOJTHEHHUIO CYA€OHBIX TIOCTAHOBJIEHUI U TIOCTAHOBJIEHHI
MHBIX OPraHOB, UCIOJIHUTEIBHOE MPOU3BOJCTBO SIBJISIETCS TOJHOIPABHOW CTaJuel rpakIaHCKOrO
CYJOIIPOM3BO/CTBA.
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IlonsATHE IrPAKAAHCKOTO MPOIECCYATbHOTO
npasa. Illpeamer, MeTOa 1 cucTEMA

I'paxxnaHckoe mpolieccyajibHOE MPaBo SIBJSIETCS OMHOWM U3 OTPaciiell POCCHICKON MPaBOBOM
cuctembl. OHO TIPE/ICTaBIISIET COOOM CUCTEMY MPABOBBIX HOPM, PErJIaMEHTHPYIOIIMX MOPSIOK pac-
CMOTPEHUA U paspClICHUA I'PpaAKIAHCKUX, CCMCI';IH])IX, TPYAOBBIX, JKUJIMIIHBIX U UHBIX JCJI, OTHECCH-
HBIX K KOMIICTCHIIUA CydOB 061_[16171 IOPUCIUKIUH, a TAKKE UCIIOJTHEHUSA UX [MOCTAaHOBJIEHU.

I'paskmanckoe mporieccyaibHOe MPaBo 00IagaeT OOJBIION MPAKTUIECKON M COIMATBHON TIeH-
HocThi0. OHa BhIpaxkaeTcsi B (PyHKLMSX W HENSIX cygonpousBoAcTBa. OHO cocoOCTBYeT OXpaHe,
3aliTe U BOCCTAHOBJICHUIO HAPYIIEHHBIX MIPaB, CBOOO M MHTEPECOB IPak/iaH, OPraHnu3allui, HHO-
CTpaHIIeB U JIHIl €3 IpakIaHCTBA.

JIst mpu3HaHMSI COBOKYITHOCTU MPABOBBIX HOPM OTJIEJILHOM OTPAC/IbI0 HEOOXOAUMBI CIIeYI0-
IIM€ YCIIOBUS:

* CBOH MpeaMeT MPABOBOTO PEryTUPOBAHUS;

* cBOE00Opa3re METOJOB MPABOBOTO PETYIMPOBAHKS;

* CUCTEMHOCTb U3JIOKEHH S ITPABOBBIX HOPM.

[Tpeamerom 1000 OTpaciy MpaBa sIBISIOTCS ONpeAeIeHHbIE TPABOOTHOIIEHHUS, HA PETYJIMPO-
BaHHNE KOTOPBIX OHA HAITpaBJICHA.

B camom o01miem Bujie mpeaMeT rpaskJaHCKOTrO MPOLIECCYabHOTO MPaBa MOKHO ONPEIeUTh
KaK CyJOIPOU3BOJCTBO, mporiecc. Takum oO6pa3om, MpeAMETOM JaHHOU OTPACIH SIBJISIOTCS MTPOIIeC-
CyaJIbHBIC ITPABOOTHOILICHUSA U IIGI';ICTBI/I}I, CBA3AHHBIE C OCYIIECTBJICHUEM IPaBOCYIUA 110 I'paxaaH-
CKHUM JIeJIaM.

Meron oTpaciii ipaBa 0OBIYHO OIPe/IeIIIeTCsl KaK Croco0 BO3/ICHCTBYSI Ha yYaCTHUKOB MPaBO-
OTHOIIEHUI. MeTos1 rpakIaHCKOTO MPOLIECCYaTbHOTO TpaBa XapaKTepU30BaJICs B HAyKe KaK UMIIe-
patuBHBII. OHAKO CIITyeT COTTIACUTHCS C YUEHBIMH, TIPEJIaraloiuMy CBA3bIBATH METOM PEryJiu-
POBaHUS T'PaXkJIAHCKOTO MPOIIECCYAIbHOTO TMpaBa ¢ MpoleccyaibHOU (DOPMON CyI0MPOU3BOJICTBA.
JleficTBUTENBbHO, TTpoLieccyaibHast (hopMa ONpeAeNsT ABMKEHUE MPOoIecca 1Mo CTaAusIM, PaBEeHCTBO
MpaB CTOPOH, PerIaMEHTUPYET OTIPABJICHUE MTPABOCYAMS TIO TPAKIAHCKIM JIEJIaM.

TpaauIuoHHO B CUCTEME T'Pak JaHCKOTO MPOIIECCYaTbHOTO MPaBa BhIAEISIOT JBE YACTH: OOIIYI0
1 0coOeHHY10. MOXXHO Takke BBIIETHUTH CHEUaIbHYIO0 YacTh IPakIaHCKOTO Mpolecca.

B 00myo yacte 00beAMHEHB HOPMBI, PErIAMEHTHUPYIOIIUE OOIIHMe MONOKEHUS CYyIOPOU3-
BOJICTBA, 10 COICPKAHUIO OTHOCSIIMECS KO BCEMY MPOILIECCY: MPUHIIMIBI TPaXkJAHCKOTO Tpoliecca,
COCTaB YYaCTHUKOB, TIOJIBEIOMCTBEHHOCTb U MOJICYTHOCTh, CPOKH, PACXO[IBI, a TAKKE I0KA3aTEIbCTBA
1 JOKa3bIBAHUEC.

OcobeHHast yacTh OnpeessieT IBIKeHNe Jefia 1Mo MPOIeCCyaabHbIM CTaJusIM MPOU3BOICTBA,
a TaKKE OTACJIbHBIC BUIbI CYAOITPOU3BOACTBA.

B crienmasipHy10 YacTh MOKHO BKJIIOYMTH HOPMBI, PETYJIMPYIONIIE CYJOMPOU3BOACTBO, OCIOXK-
HEHHOC Y4aCTUEM MHOCTPAHHBIX JIMLI, OCITApUBAHUEC peH_IeHI/II;'I Tp@TGfICKI/IX CydOB, a TaKX€ ITPOU3BO/I-
CTBO, CBSI3aHHOE C WICTIOJTHEHHEM CYJeOHBIX MIOCTAaHOBJICHUI Y TIOCTAaHOBJICHUI WHBIX OPTaHOB.

Kaxnas 4acTh comepXUT HOPMBI, OObEAMHEHHbIE B TIPABOBbIE WHCTHUTYTHI, PETyIUPYIOIIHe
OIPEACTICHHBIC BU/IbI Hp&BOOTHOHJGHI/IfI.

B I'paXXaAaHCKOM ITPOHECCE€ MOXHO BLIICTIUTb MHCTHUTYTBI IMOABEAOMCTBEHHOCTU WU ITOACYAHO-
CTH, OTBETCTBEHHOCTH CTOPOH, MPEJCTABUTENLCTB B Cy/e, CyIeOHOro mprKasa, mepecMoTpa jiena B
MOpPSIIKE HA/I30pa | Jp.
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I'pax 1anckue npoieccyajibHbie HOPMbI
(moHsATHE, BH/AbI, 0COOEHHOCTH CTPYKTYPHI)

Hopma npaBa — 310 001mieo0si3aresibHoe, (pOpMasIbHO OIpe/ieNIeHHOe, OXpaHseMoe OT Hapy-
IIEHUI IPUHYAUTEIBHON CHIION TOCy/1apcTBa MPaBUJIO NOBEAECHUS.

I'paskmanckas mporeccyaibHasi HOpMa MpecTaBiisieT cooor 00IIeods3aTeNIbHyI0 Mepy A0JIK-
HOT'O WJIM BO3MOKHOT'O TIOBE/IEHUS YYaCTHUKOB CYJOIIPOM3BO/ICTBA, YCTAHABIMBAEMYIO POCCUICKUM
rocyznapctBoM. I'paxjaHCKue MpaBOBble HOPMBI 00/IA/IAI0T HEKOTOPBIMHI OCOOEHHOCTSIMU, OT/IMYAI0-
HIUMH UX OT HOPM Jpyrux otpacieid. OHU 3aKPeIuISIOTCSl TOJIBKO 3aKOHAMU, HO HE TIOI3aKOHHBIMU
aKTaMH; PeryJMpyIoT MPaBOOTHOIIEHUS B 0CO00M chepe YemoBeuecKom IesITeIbHOCTH — cepe mpa-
BOCY/MS1; 00513aTeIIbHBI IS KAKOTO-TO OMPEJICIEHHOTO Kpyra CyObeKTOB (BCEX YUACTHUKOB IIPABOOT-
HOILIEHW, TOJIBKO 715 Cy/1a, TOJIBKO JIs1 CTOPOH, JIJIsI CBUJIETeNIer U T. [1.). KoHeuHoi 11e/1b10 TpakjaH-
CKHX TIPOLIECCYaJIbHBIX HOPM SIBJISIETCSI OOeCTieueHre 3aKOHHOTO, 0OOCHOBAHHOTO U CIIPAaBEJIMBOTO
[IPaBOCYAMSI.

I'pasxmaHckue mpolieccyaabHble HOPMBI TIOCTPOEHBI HA OCHOBHBIX TIPUHIIMIIAX ITPOIIECCa — TUC-
MO3UTUBHOCTH, COCTSI3ATEIbHOCTU U PaBHOIPaBUsI CTOPOH. VX NeCTBEHHOCTh 00eCIieYnBaeTCs Kak
CUJION TOCYAapCTBEHHOTO MPHUHYXKICHUS (32 HETIPeACTaBIeHUE UCTPeOyeMbIX CYIOM JOKA3aTelbCTB
MOeT ObITh HAJOXKEH mTpad, cyneOHOe pelieHre JOKHO ObITh MCIOJHEHO MPUHYAUTEIBHO), TaK
Y MHBIMU Mepamu (ITpy Tiofiaue Ucka 0e3 coOmmoneHns: TpeOOBaHUH, MPEIbSIBISIEMbIX K HCKOBOMY
3asIBJICHUIO U JIOKA3aTeJIbCTBaM, 3as1BJIEHHE OCTaeTcsl Oe3 IBMKEHUS U TIPH HEYCTPaHEHUH B pa3yM-
HBIF CPOK HEIOCTATKOB CYMTAETCSI HETIOAAHHBIM M BO3BPAIACTCS UCTITY).

Bce rpaskmaHckue mpolieccyaabHble HOPMBI MTOAPA3ICIISIOTCS Ha Ae(PUHUTUBHBIC, PETYIISITUB-
HBIE, OpPraHU3AIMOHHBIE U OXPAaHUTE/ILHBIC.

JerHUTHBHBIE HOPMBI 3aKPETUISIIOT OCHOBHBIE ONpeieieHus U MoHsTUs. OHU MPOITUCAHBI B
yactu 1 crateu 55 T'TIK (moka3zarenbcTBamMu 1o Aeny sIBJASIOTCS MOMyUYeHHbIE B MPEIyCMOTPEHHOM
3aKOHOM TOPsIIKE CBeleHUs O (paKTax, HA OCHOBE KOTOPHIX Cy/l YCTaHABJIMBAET HAJTMUUE WA OTCYT-
CTBUE OOCTOSATEICTB, 0OOCHOBBIBAIOIINX TPEOOBAHMS U BO3PAXKEHHUS CTOPOH, a TaKKe UHBIX 00CTOs-
TEJIbCTB, UMEIOIINX 3HAUCHHE [T TPABUIILHOTO PACCMOTPEHHMS 1 pa3pelieHus Jiesia), 9actu 1 crathu
69 (cBueTeNeM SABJISETCS JIMIO, KOTOPOMY MOTYT OBITh M3BECTHBI KaKHe-THO0 cBeIeHus] 00 00CTOsI-
TeJIbCTBAX, UMEIOIIMX 3HAYCHUE [Tl PACCMOTPEHHMS U pa3pelieHus jiena), yactu 1 crateu 121 (cyneo-
HBIT TIPUKa3 — Cy/1eOHOe IMOCTAHOBJICHNE, BRIHECEHHOE CY/Ibel eIMHOIMYHO Ha OCHOBAHUU 3asIBJICHUS
O B3BICKAHWH JICHEKHBIX CPEJCTB WM 00 MCTpeOOBAaHMM JIBUKMMOTO MMYIIECTBA OT JOJKHUKA TIO
TpeOOBaHUSIM, MTPEAYCMOTPEHHBIM CT. 122).

PerynstuBHbIe HOPMBI HaMpaBJieHbl HETIOCPECTBEHHO Ha pPerjiaMeHTUPOBAHUE MPOLIECCyab-
HBIX TTPABOOTHOIIIEHH, OTIpeie/IeHre MpaB 1 00S3aHHOCTEN YYaCTHUKOB TIpoIiecca.

K umneparuBHbIM HOpMam oTHocsATCs, HartpuMmep, craths 56 I'TIK (kaxaas cropoHa goykHa
J0Ka3aTh Te OOCTOSTEIbCTBA, HA KOTOPhIE OHA CChUIAETCS] KaK Ha OCHOBAHUSI CBOUX TpeOOBaHUA U
BO3PaXEHUH, €CIM MHOE He MPEeyCMOTPEHO (peiepabHbIM 3aKOHOM; CYIl OTpeesisieT, Kakiue 00CTo-
STEIbCTBA UMEIOT 3HAUYEHUE IS JIejla, KAKOM CTOPOHE HAJUIeKUT UX JJOKA3bIBaTh, BHIHOCUT OOCTOSI-
TEeJIbCTBA HA OOCYKIEHUE, 1aXKe eCITU CTOPOHBI Ha KaKne-TMO0 U3 HUX He CChUTAJIHCH ), YacTh 2 CTaThU
69 (Jyuro, XomaTacTByIOIIee O BHI3OBE CBUICTENS, 0053aHO yKa3aTh, KAaKHe 0OCTOSATEIHCTBA, UMEI0-
IIMe 3HAYCHUE JIJIS1 PACCMOTPEHHS U pa3pelleHus Jesia, MOXKeT MOATBEPANTb CBUIIETEITb, U COOOIIUTD
CyJly €ro UMsi, OTYeCTBO, (DaMUJIMIO U MECTO KUTEIbCTBA U JIp.). VIMIiepaTUBHBIE HOPMbI YCTAHABIIH-
BAIOT U151 CyOBEKTa MPABOOTHOLIEHUI CTPOTO OINPEAEICHHYIO JIMHUIO TIOBEJCHUS.

JIMCTIO3UTHBHBIMU WHBIMU SIBJISIOTCSI HOPMBI, 3aKPETUISIONINE TIOTHOMOYMS YYaCTHUKOB IPO-
riecca, Harpumep 3adukcupoBanHbie B yact 1 crateut 35 T'TIK (mpaBa juil, yyacTByOlux B Jeie),
cratbe 39 (U3MEHEeHMe MCKa, OTKa3 OT UCKa, IPU3HAHUE UCKA, MUPOBOE COIJIALLICHHUE).
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K opraHuzaiiuoHHBIM OTHOCSITCSI HOPMBI, ONpeeNSIoNe IPOLecCyabHylo (pOpMy, TO €CThb
MOPSA/IOK, IPOLIEAYPY OTIPABJIEHUs IPABOCYAUS MO TpakAaHCKUM Jenam. Cioia OTHOCATCSE HOPMBI,
3aKpervIsIoNe Mporeaypy BO30YKIEHHUS CYIONpPOU3BOIACTBA, CyAeOHOrO 3acelqaHusl, JABKEHUS
JeJa 1o CTaJAUSIMU U T. 1.

OxpaHuTenbHBIE HOPMBI TTPEJHA3HAYEHBI 17151 00ecriedeH s AEUCTBHS BCEX OCTAIBHBIX HOPM.
ITO HOPMBI, 3aKperuIsgomue mrpadbl U UHbIE MEPbl OTBETCTBEHHOCTH 34 HECOBEPIIEHUE MPEIU-
CAHHBIX 3aKOHOM JIEVICTBUI WJIA COBEPIIEHUE JIEMCTBUIM, CO3AI0IIMX TOMEXU TPABOCYAMIO.

HopwMmel m060ii oTpaciu mpaBa, B TOM 4YMCJIe TPakIAHCKOTO IMPOIECCYATbHOTO, COCTOAT U3
TUIOTE3BI, TUCTIO3ULIUY M CAHKLIUHU.

l'unores3a onpezenser oCHOBaHUSI M YCJIOBUSI Havyasa JIEHCTBUSL HOPMbI (HalpyuMmep, OTBO.
MHPOBOTO CYy/IbH, PACCMATPUBAIOIIETO A0, BHIOBITHE OIHON U3 CTOPOH B CIIOPHOM HJTH YCTaHOBJIEH-
HOM pellIeHUEM CyJia IPAaBOOTHOILIEHUN — CMEPTh I'PakJaHMHA, pEOpraHn3alusl OpUANYECKOro JInIIa,
yCTyIKa TpeOOBaHUs, MEPeBOA JOJTa U T. 1.). [ UnoTe3a packpbiBaeT MecTo, BpeMs, CyOBEKTHBIH
COCTaB HOPMBI U T. 1.

Jlucrio3uius 3aKperuisieT npasa U 00s13aHHOCTH YYaCTHUKA MPABOOTHOIIEHHU ST TPY BOZHUKHO-
BEHUM IOpUIMYECKUX (PAKTOB, YKa3aHHBIX B I'MIIOTE3€ (IIPU OTBOJE MUPOBOIO Cy/AbH JEJIO Mepena-
eTcsl PailOHHBIM CY[OM JIpyTOMY MUPOBOMY CYy/be, IEHCTBYIOLIEMY Ha TEPPUTOPUM TOTO K€ paiioHa,
WJIY, €CJTU 3TO HEBO3MOKHO, — BBIIIECTOSIIIIAM CYIOM MHUPOBOMY CY/Ib€ APYTOro paiioHa; Mpy BBIOBI-
TUM OJHOU U3 CTOPOH CYyJ, JOIYCKAET 3aMEHY €€ ITPaBOIPEEMHUKOM; ITPaBOIIPEEMCTBO BO3MOKHO Ha
MoOOM CTaIUM TPakIAHCKOTO CYJOMPOU3BO/CTBA).

CaHKIMS yCTaHABJIMBAET MOCIIEACTBIS HECOOMONCHUS TTPaB U HEBBHITIOTHEHH S 0OSI3aHHOCTEH,
yKa3aHHbIX B IMCTIO3UIIUH (IIPY HEU3BEIIEHNH CY/1a, a TAKXKEe HEBBITIOMHEHUH €ro TpeOOBaHUs O TIpeI-
CTaBJIEHUU JOKA3aTeJIbCTB M0 IPUYMHAM, TPU3HAHHBIM HEYBAKUTEJIbHBIMU, HA BUHOBHBIX JIOJKHOCT-
HBIX JIML WM IpaxJaH, He SBJIAIOLIMXCS JUIIAMH, YYaCTBYIOIMMU B Jeje, HajaraeTcs mrpad: Ha
AoskHOCTHBIX il — 10 10 MPOT, Ha rpaxaan — go 5 MPOT).

OnHOM M3 OCHOBHBIX OCOOEHHOCTEH I'paskJIaHCKUX MPOLIECCYaIbHBIX HOPM SIBJISIETCS TO, UTO
YacTU HOPMBI (THIIOTE3a, AUCIIO3UIINS, CAHKIIMSI) MOTYT OBITh IMPONKCAHBI B Pa3HBIX YACTSAX OTHOM
CTaThU WJIM JIAKE B pa3HBIX CTaThsIX. CTaThu, cofepikaliye B cede BCe TP JIEMEHTAa, sIBJISIOTCS CKopee
UCKJTIOUeHHeM, yeM mpaBujioM. CTPYKTypa KOHKPETHOM MPOIECCYaTbHOM HOPMBI OIpeesisieTcsl B
paMKax TIIATEJIbHOIO AHAJIN3a U N3yUYEHM S JIOTUYECKOW B3aMMOCBS3H 2JIEMEHTOB HOPMBI, OITMCAHHBIX
B Pa3HBIX CTAThSIX.

I'pasknaHckoe Cyaonpon3BOACTBO BEIETCS B COOTBETCTBUM C (peepalbHbIMU 3aKOHAMM; JIeH-
CTBYIOILIMMH BO BpEMsI paCCMOTPEHUSI U pa3pelleHus IPakJaHCKOIO JIesa, COBEPIIEHUS OTAEIbHBIX
MPOLIECCYANIbHBIX ISUCTBUI, UCTIOTHEHHSI CYA€OHBIX TOCTAHOBJICHUH (Cy/IeOHBIX TPUKA30B, PEIICHUI
CyJa, ompeJieNieHHi Cy/ia), MOCTAHOBJICHU! JIPYTUX OpraHOB. 3aKOH He UMeeT 0OpaTHOU cuibl. [lata
OTMEHBI 3aKOHA WJIY IIPU3HAHMS €r0 YTPATUBIIMM CUITY SIBJISIETCS JaTOW MTPEK PaIlleHus ero 1eHCTBUS.

JleficTBUE IpoLECcCyaIbHOTO 3aKOHOIATENIbCTBA B IIPOCTPAHCTBE OINPENENsIeTCs] TEPPUTOPHEN
Poccun, nog KoTopoit NOHUMaeTcsl CyXOIyTHOE M BOAHOE IMPOCTPAHCTBO B IpejieiaX IToCyAapCTBEH-
Hol rpaHulsl PO, a takxke Heapa. K tepputopun Poccunt oTHOCHTCS Takske TEppUTOPHS €€ TOCOJIbCTB
U VHBIX JUIUIOMAaTUYECKUX IPEJCTAaBUTENIBLCTB B APYIMX T'OCYAApPCTBAX, BOGHHBIX M I'PaKAAHCKUX
CYJIOB, BO3/IyIITHBIX KOpaOJIei.
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CymHoCTb, OCHOBHBIE YEPTHI H 3HAUEHHE
rpak/JIaHCKoOH MpoieccyaabHon (hopMbl: MIOHATHE,
YyepThl, 3HAYEHUE M MOCJIEICTBHUS €€ HAPpyIIeHUs

I'pasxmanckas mporieccyanbHas hopma MpecTaBiseT coOOM YCTAHOBJICHHBIN 3aKOHOM OITH-
MAaJTBHBIN TIOPSIIOK OTIPABJIEHUS MPABOCYMS MO IPaXAaHCKUM JesaM, 00sS3aTeIbHOCTh KOTOPOTO
obecrnieyeHa CaHKIMSMU TPaXKJAHCKUX MPOIECCYaTbHBIX U MHBIX HOPM.

I'paxxpanckas nporieccyanbHasi (popMa odecrieunBaeT HanOoee MoMHOe, 3aKOHHOE, 0O0CHO-
BaHHOE U CIIPaBeJIMBOE CYHAOIPOU3BOACTBO, MPEIATCTBYET HEOOOCHOBAHHOMY 3aTSTMBAHUIO TPO-
necca. OHa CIyXUT rapaHTHell COOJIOIEHUs TPUHIMIIOB MPOIECca, perlaMeHTUpPYyeT MOpPSIIOK
OCYLIECTBJIEHUS IPABOCY/IMsl HA KakI0M KOHKPETHOM 3Talle U JBUKEHUE 110 «CTaausiM». B npouec-
cyasbHy10 (hopMy 0OJIeKaeTCsl TOJBKO CHCTEMa AEATEbHOCTH TI0 OCYIIECTBICHUIO TPABOCYAMS.

I'paxxnanckoit npoiieccyanbHOM (hopMe CBOMCTBEHHBI CIEAYIONIME XapaKTEPHbIE YEPTHI:

* OHa MOAPOOHO perJIaMeHTUPOBaHa TMporieccyaibHbIM 3akoHOM [TIK;

* YHUBEpCaJIbHa U MPUMEHSETCS Ha BCEX CTAJUAX CYIOIPOM3BOACTBA (TakK, MpaBWia Mpelb-
SIBJIGHUSI UCKA JIEUCTBEHHBI U JIs 3asiBUTEJIEN HEMCKOBOM (DOPMBI CYIOITPOM3BOJICTBA, MPaBUJIa pac-
CMOTpPEHUsI JieJla B CyJle TIEPBOM MHCTAHIIUK MIPUMEHSIIOTCS] ¥ B alleJUISLIMOHHON, Y B KaCCAIMOHHOM
WHCTAHIIMAX ),

* 3aKperuisieT Kpyr JIML, UMEIOIIUX B JeJie I0pUANYECKUl UHTEPEC, B CBA3M C KOTOPHIM OHU
BCTYNAIOT WJIM MPUBJIEKAIOTCS B IMPOLIECC, a TaKkKe MHBIX YYACTHUKOB CYIOIPOM3BOACTBA (JIMIIA,
yUYacTBYIOILIME B JieJie, CBUIETENH, CIIEHUAUCTHI, IEPEBOAYMKY U T. 1.). HukTo, Kpome npenycmoT-
PEHHBIX T'PaXAAHCKOM IpoLeccyalbHON (POPMOM JIUL, HE MOKET MPUHUMaTh yyacTHe B IPOLIECCE.
HukTo 13 nprHUMAIOIMX y4acTHe B POLIECCE JIUL] HE MOXKET BBIIIOJIHATH JBE IPOLIECCYAJIbHBIE POIU
OIHOBPEMEHHO;

* 00513aTeIbHOCTD AEWCTBUS MTPABUII, TPEAYCMOTPEHHBIX I0pUINYECcKOl (popMoii, odecrieunBa-
eTCsl HACTYTUICHHEM B ITPOTUBHOM ClTy4yae HeOIaronpusATHBIX JJIs1 YYaCTHUKA MPOIECCyaIbHbIX Mpa-
BOOTHOIIIEHUIA TTOCIeICTBIN (1Tpad, OTMeHa CyneOHOrO pellieHus U Tp. ).

WHoraa BbIIENSIOT U Ipyrue 4epThl Ipa)xJaHCKOW MpoLeccyalbHON (POPMbl: HOPMATUBHOCTD,
HENpepeKaeMoCTb U CUCTEMHOCTb.

[poueccyanpHas opma umMeer OOJBIIOE TEOPETUYECKOE M MpaKTHUecKoe 3HaueHue. OHa
NpeonpeaeseT JalbHENIIre HalpaBIeHN sl U IIEPCIIEKTUBBI UCCIIEI0BAHUI ITPOLIECCYAIbHOM HAYKH.
ITpu ee ucnonp30BaHUM YHOPSI0UMBAETCS OCYLIECTBIEHUE CYJ0IPOM3BOICTBA.
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MecTo rpakJIaHCKOT0 MPOIeCCyaJbHOT0
NpaBa B CHCTEME POCCHICKOIo MmpaBa

OteuecTBeHHas1 cUcTeMa IpaBa MOAPA3AEAeTCsl MPexkIe BCEro Ha MarepuasbHoOe (IpaxaaH-
CKOe, ceMeliHOe, TPYAOBOE U Ap.) U MPOoIecCyaibHOE MPABO (YrOJIOBHBIN, IPaXIAHCKUHT U apOUTpaK-
HBI TPOLIECCHI).

I'pasknaHckoe nporieccyaabHOE TPABO TECHO CBS3aHO C OTPAC/ISIMUA KOHCTUTYLIMOHHOT'O U aIMU-
HUCTPATUBHOIO MpaBa. VI KOHCTUTYLIMOHHOE, U aJMUHUCTPATHBHOE IPAaBO 3aKPEIUISIOT OCHOBBI
CyIeOHOM CHUCTEMBI, CTaTyca CyJel, TPUHIIMITBI CYJeOHON eI TeIbHOCTH.

Koncrutytus PO nmeer npsimoe ieficTBUE U BBICIITYIO IopUaIndecKyo cuiy. [IpoiieccyanibHbie
HOPMBI He MOTyT npotrBopeunTs Koncrturynun P®. Ecnu kakoe-1m60 npaBoOTHOIIIEHHE HE ypery-
JIMPOBAHO 3aKOHOM, MOT'YT HETIOCPEICTBEHHO NPUMEHAThCs1 HOpMbl KoHcTuTymu. I'paxgane takxke
MOT'YT OCHOBBIBaTb CBOM TPeOOBaHMSI Ha TIOJIOKEHUSX OCHOBHOTO 3aKoHa. OJJHaKO KOHCTUTYLIMOH-
HbIE TIpaBa M CBOOOJIBI T'PaK/IaH peasibHbI MPesk/ie BCEro MOTOMY, YTO 0OecrieunBaeTcs ux cyaeOHast
3auuTa.

[Topsnok MpUHATAS aIMUHUCTPATUBHBIX aKTOB M UX [EICTBUE YPEryJMpOBaHbl HOpMAaMU
aIMUHUCTPATHBHOIO TPaBa, OJHAKO MOPSAJOK MX OOKAJIOBAHWS — IPakIAHCKHUNA MPOLECCYaTbHBIN.
Takum 0Opa3oM, rpa)kaaHCKOe MPOLIECCYyaIbHOE TIPABO B3aUMOCBSI3aHO C TUMU OTPACTISIMH.

I'pasxnanckoe mporeccyaibHOe MPaBO TECHO CBSI3aHO M CO MHOIMMM MaTepUaJIbHBIMU OTpac-
asmu. [TonBe1OMCTBEHHOCTh U MOZICYIHOCTDb CIOpPa OINpelessieTcsl UCXOAs U3 MaTepUaJIbHBIX Ipa-
BOOTHOIIEHH, B CBSI3U C KOTOPBIMHU BO3HUK criop. OCOOEHHOCTH MpeaMeTa JOKa3bIBaHUsI U JOCTa-
TOYHOCTA OObeMa JJOKA3aTeJbCTB TAK)KE TECHO CBSI3aHBI C COOTBETCTBYIOIIMMH MaTEpUATbHBIMU
OTpAaC/ISIMMU.

B HeKOTOpBIX CiTydassx HOpMbI MAaTEPUAIBHOTO ITpaBa IMPeINIChIBAIOT 10Ka3bIBAHHUE OIPeIeIIeH-
HBIX [TPABOOTHOIIEHUI KOHKPETHBIMU CpelICTBaMu. Tak, MOATBEPKICHUEM 3aKJIOYEHUsI JOroBOpa
PO3HUYHOH KYIUTU-TIPOIAXkU MOTYT CJTY’)KUTh TOJIbKO KaCCOBBIN UJIM TOBAPHBIN YEKU WJIM MHOM JIOKY-
MEHT, MOATBEPKAAIIMI oIIaTy ToBapa. OTCYyTCTBHE Yy MOKyNAaTesst TUX JOKYMEHTOB HE JIMILAET
€ro BO3MOKHOCTH CChLJIATHCS HA CBUIETENIbCKUE MTOKA3aHUS B IOATBEPIKICHHE 3aKJII0UEHH S I0TOBOPa
U €r0 YCJIOBUH.

[TonoxeHust MarepuabHBIX HOPM IpaBa TaKKe OKa3bIBAIOT BJMSHHUE Ha ONpelesieHne Kpyra
CyOBEKTOB Tpoliecca (CoydyacTue, MpaBoOIpPeeMCTBO, 3aKOHHOE MPECTABUTENLCTBO). | pakaaHckoe
MpoLiecCyalIbHOE NIPAaBO MPEAHA3HAUYEHO B KOHEUHOM CYeTe JIs ONTUMAJIbHOW 3allUThl MaTepralIb-
HBIX IPABOOTHOIIEHUH. HapyIieHre HopM MaTeprasbHOTO MpaBa BeJIeT K 0OpallieH o B Y/ 32 3allli-
TOM.

CBs13b HOPM T'PAKJIAHCKOTO TIPOLIECCYAJILHOTO M YTOJIOBHOTO IpaBa Oosiee ciiada, HO OHa CyIlle-
crByeT. HeKoTopble HOpMBI Ipak/IaHCKOTO MPOLIECCa MOAKPEIUISAIOTCS YTOIOBHO-TIPABOBBIMU CaHK-
UMY (HanpuMep, OTBETCTBEHHOCTb 3a Jauy JIOKHbBIX MOKA3aHUM).

TecHO cBSI3aHO I'pa)kJaHCKOE MPOLIECCyabHOE MPaBO U C YIOJOBHBIM IpoLeccoM. MHorue
MIPUHLUIIBI STUX OTPAC/IEN CXOAHBI MM UAEHTUYHBI: PABEHCTBO I'PaKAaH MEPE] 3aKOHOM U CY/IOM,
I[J1aCHOCTb, HE3aBUCUMOCTb CY/1a, COCTA3ATENIbHOCTD, SI3bIK CYJOIPOM3BOACTBA. BCTYNUBIINI B 3aKOH-
HYIO CHUTY TIPUTOBOP TIO YTOJIOBHOMY JieTy 0Osi3aTesieH [UIsl Cy/la, pPacCMaTpUBAIOIIEro Aej0 O Ipak-
JAHCKO-IIPABOBbIX MOC/IE/ICTBUSAX JEUCTBUM JIMLIA, B OTHOLLIEHUH KOTOPOTO OH BHIHECEH, U YKA3bIBAET,
MMEJIH JT MECTO 00CYKIaeMble ISHCTBUS U COBEPILEHBI JI OHUA YIOMSIHYTHIM JIAIIOM.

C apOUTpakHBIM MTPOLIECCOM I'PAKAAHCKOE MPOIECCyaTbHOE 3aKOHOATEIBCTBO CXOXKE MO MPO-
HeccyanbHOR (hopMe, HEKOTOPBIM MPOLIECCYaTIbHBIM MHCTUTYTaM, IPUHLUIIAM, COCTaBY YYaCTHUKOB
rpoiiecca, rporeccyanpbHbiM cpokam. MHorue Hopmbel ['TIK u ATIK TekcTyanbHO COBIAIAIOT.

3agaueil ¥ rpaJaHCKOTO, M apOUTPaKHOTO TIpoIiecca ABISAETCS 3aluTa CyObeKTUBHBIX IPaB
YUYACTHUKOB CIOPHBIX MPAaBOOTHOILIEHWH. U rpaxpaHckoe, W apOUTpakHOE CYIOMPOM3BOACTBO B
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OOJBIIIMHCTBE CITyyaeB BO30YKAAeTCs MyTeM OOpaIlleHHs B COOTBETCTBYIOIINM CyJl C UCKOBBIM 3asIB-
nenueM. CyneOHOe pa30MpaTeIbCTBO U B apOMTPaKHBIX CyllaX, U B cylax OOIIel IOPUCAUKIIUN TIPO-
WCXOAWT B COCTsI3aTeIbHOU (popMe.

[Iporiecc B apOUTpaXHBIX CyJax M Cydax oOIIed IOpUCAMKIUK MPOXOAUT CXOTHbIE CTAIWH.
OnHako B OTJMYME OT TPaXkJAHCKOTO CYIONPOU3BOACTBA apOMTPaKHOE MPU3BAHO OCYIIECTBIIATDH
npaBocyaue B cepe NnpeapuHIMATEIbCKOI 1 NTHON SKOHOMUYECKOM JIeATEIbHOCTH.

ApOuTpaxkHOe CyIOMPOU3BOICTBO OCYIIECTBISIETCS CIIEIMATN3UPOBAHHBIMU apOUTPAXKHBIMU
cygamu. Eciu cypl o01mei I0piuCcAMKIME pa3peiaioT Cropbl MEXAy IpakaaHaMU WU TpaXJaHaMU
Y OpPraHu3alMsIMU, TO B apOUTPaKHOM IPOIIECCEe PACCMATPUBAIOTCS CIIOPHI MEXAY I0PUANIESCKUMHU
muiamu. TTocKonmbKy B3aMMOOTHOIIEHUS] MEXy I0pUANIECKAMHU JIMIIAMH, KaK MPaBUJIO, OCHOBBIBA-
I0TCSI Ha MTUCbMEHHBIX JJOKYMEHTAaX, TO B OTJIMYME OT IPaXJaHCKOTO Tpoliecca B cyax oOIe opuc-
IUKIMY B apOMTPaXHOM TIPOIECCe TIABEHCTBYET MPUHIMI MUCbMEHHOCTH. MOXKHO CKasaTb, UTO
Pa3nMuus STUX BUJIOB IpoIiecca 0OYCIIOBIEHBI MOMCKOM ONTUMAJIbHBIX ITyTeH OCYIIeCTBIICHUS Mpa-
BOCY/IUSI ¥ pEIlIeHUsI TIPOLIECCYaTbHBIX BOITPOCOB.

3HAUUTENILHOE CXOICTBO MPOLIECCYAIbHBIX OTPACIIel MpaBa JaJI0 OCHOBAHME MHOTUM YYEHBIM
HACTauBaTh HA HEOOXOMMOCTH X OOBEIMHEHHMSI B €MHYI0 OTPacib — Cy1eOHOe MPaBo, BKIIIOYAOIIEe
B ce0sl rpaXXJaHCKUIA, apOMTPaXHBIH, YTOIOBHBIN M aIMUHUACTPATUBHBIH MIPOLIECCHI, a TAKkKE MATEpH-
QJILHO-TIPABOBBIE HOPMBI, PErJIAMEHTHPYIOIIHE CYI0yCTPOHCTRBO.

TecHeiimas CBA3b MaTePUATBHOIO IpaBa C CYJAOYCTPOMCTBOM OYEBHJHA: JJIS TOTO UTOOBI
HOPMBI ITPOIIECCYaTbHOTO MpaBa MPUMEHSUIMCh, HY)KHO, YTOOBI CYIIECTBOBAJIM OMpeIe/IeHHbIM 00pa-
30M OpraHM30BaHHbIE Cy/bl. OJJHAKO 3Ta TeOpeTUYeCcKast KOHLEMIIUS He Halllla TOJIePXKU y O0JTb-
IIMHCTBA YYEHBIX-TPOLIECCYATUCTOB.
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IIponeccyanbHas Hayka

IIponeccyaibHass HAyKa — 3TO YacTh POCCUIICKOTO TIPABOBEICHUSI, TIPEACTABIISIONIAs COOON
CUCTEMY 3HaHHﬁ, TGOprI, KOHHGHLII/II;'I, B3MIAA0B OTCUYCCTBCHHBIX YUYCHBIX Ha I'PAXXAAHCKOE IIPOLICC-
CyaJIbHOE TIPaBO M 3aKOHOJATEIbCTBO, UCTOPHIO U TEH/ICHIIUU UX Pa3BUTHS, IPABONPUMEHUTETHHYIO
MPAKTHKY, a TAKKe B3aMMOCBSI3U U CPAaBHEHUSI OTEUECTBEHHOTO T'PakIaHCKOTO TIporiecca ¢ 3apyoex-
HBIMHU aHaJIOI'aMU.

COOTBETCTBEHHO K 3JIeMEHTaM IMpeMeTa IPakAaHCKOro MPOIECCYaTbHOIO MpaBa Kak HayKU
OTHOCSITCSI:

* TpakJJaHCKOE MPOIIeCCyaIbHOE MPABO KaK OTPaCib;

* UICTOUYHUKHU I'PAXkJIAHCKOTO MPOIECCYaTbHOTO MpaBa;

* peanu3alys rpaxkJaaHCKOro MPOIECCyaTbHOTO MpaBa;

¢ HAY4YHBIC IIOHATUSA, TCOPHUU, KOHLCIIINH;

¢ UCTOPUSA BBIIIECHA3BAHHBIX JICMCHTOB,

* TpakIaHCKOE TIPOIIeCCYaTbHOE MPABO, UICTOYHUKHY, Cy/leOHas MPAKTUKA U HayKa B 3apyOexk-
HBIX CTpaHax.

DT 37IEMEHTHI TTPEJOTIPENIENISAIOT U CUCTEMY MPOLIECCYAILbHON HayKU. BOIpoOCk rpak JaHCKOTo
MPOLIECCYAJILHOTO MpaBa OXBATBHIBAIOT CTPYKTYPY JAAHHOW OTpaCiv, ee MpeaIMeT U METOJ], B3auMO-
CBSI3b C IPYTMMHU OTPACIsSIMU OTEUeCTBEHHOM MPaBOBOM cucTeMbl. [IpolieccyaiibHoe 3aKOHOIATE -
CTBO siBJIsIeTCs1 (DOPMOI BBIpaKEeHHUsI MpolieccyasibHOro rnpasa. [IpolieccyaibHoe 3aKOHOAATENTHCTBO
M3y4yaercsl Kak B CTaTUKE (JEHCTBYIOIIME MTPOLECCYaIbHbIE HOPMBI), TaK M B JUHAMUKE (MCTOpUS U
TeHJIEHIIUK pa3BuTHs1). OLIEHUBAIOTCS TOCTUKEHUS M HEIOCTATKU JEUCTBYIOIIErO 3aKOHOAATEILCTRA.

[Tpu uzyueHun peasimzaiuyd HOpM rpak JaHCKOTO MPOIIECCyaTbHOTO MpaBa UCCIIE0BAHUIO MO/
BepraeTcs mpex/ie Bcero cyeOHas MpaBoNpUMEHUTEbHAS MPAKTUKA. PaccMaTpuBaloTcs Tak ke mpo-
Onembl nipaBoripuMenenust. Onpenensercs: JeUCTBEHHOCTb MPOLECCYaTbHBIX MHCTUTYTOB, BBISBIIS-
I0TCS1 KOJUTU3WH U TIPOOeJIbl B TPABOBOM perIaMeHTAIMY IAHHOTO BH/Ia OOIIECTBEHHBIX OTHOIICHUH,
TeHJICHITUM UX Pa3BUTHST; pa3pabaThIBAIOTCS PEKOMEHIAIUY TI0 X TIpeofosieHuo. M3ydyenue cyneo-
HOU TMPaKTUKM MOXET JaTh MpejcTaBieHre 00 3((PeKTUBHOCTU KaK OTAENBHBIX MPOIECCYaTbHBIX
HOPM, TaK M BCEro IpaxJIaHCKOro mpoiiecca.

Teopuu, KOHLIENIUY U B3IJISIIbI, C OTHOW CTOPOHBI, SIBJISIIOTCS PE3Y/IbTATOM UCCIIeJOBAHMS IIPO-
LIECCYAJIbHBIX MHCTUTYTOB, a C IPYrOil — caMu MoJIBepraiorcs ucciegopanuio. [loatoMy oueHb BakHO
H3y4daTb U3bICKAHUA BbIAAIOIMINXCA YYEHBIX ITPOMLIJIOTO. Henb3a 336])IB21TL AOCTHUKECHHUA JOPEBOIIOIHN-
OHHBIX U COBETCKUX OTCUCCTBCHHBIX YYCHLIX-ITPOLUECCCYAJIUCTOB.

OCHOBHBIM CITIOCOOOM TOJIKOBAHUS I'PaXJAHCKUX MPOIIECCYaTbHBIX HOPM B HayKe SIBJISICTCS
JOKTPUHAJILHBIN, TO €CTh HAYYHOE TOJIKOBaHUE, TPOU3BeIeHHOe yueHbIMU. Hayka He noimkHa octa-
HaBJIMBATbCA HAa JOCTUTHYTOM. HNmenno Hay4HbIC NU3BICKAHUA B KOHCYHOM CUCTE MOI'YT OIIPEACTINTD
HaMpaBJIeHUs Pa3BUTHS 3aKOHOAATEILCTBA.

OTteuecTBEHHOE IMpaBoO AOJIKHO IEPEHUMATD OIIBIT Pa3BUTLIX ITPABOBBIX CUCTEM MHPA. HOCJIC)I-
CTBUA BHEAPEHUSA TOIO UM MHOT'O IIPOLECCCYATTbHOI'O MHCTUTYTAa MOKHO OIIPEACIINTD, O6paTI/IBHII/ICI>
K UCTOPUM 3aKOHOJIATEJIbCTBA APYTOM CTPaHbI.

[TponeccyasibHast HayKa MCHONB3yeT KaK OOIeHAYYHbIe METOIbI (IUAIEKTUIeCKUI, UCTOpUYe-
CKHUI), TAK ¥ YACTHOHAYYHbIE (CpaBHUTEJIbHOE MIPABOBE/IEHUE, CUCTEMHBIN aHAJIN3, COLIMOJIOTMUECKUE
WICCJIEOBAHUSA U AP.).

CyIIHOCTBIO OOIIEHAYYHBIX METOMOB SIBJISETCS TO, YTO TPaKAAHCKOE MPOIecCyalbHOE TTPaBO
M3y4aeTcsl He U30JIMPOBAHHO, 2 BO B3aMMOJIEHCTBUU C JPYTUMU SIBJIEHUSIMA B KOHKPETHOU UCTOPH-
YECKOM cpejie.

B pamkax cpaBHUTEIBHOTO MPaBOBEICHMS TPOU3BOAUTCS COMTOCTABIEHUE POCCUICKOTO Ipask-
AAaHCKOI'O Mponecca ¢ aHaJTIOrMYHbIMU ITPABOBBIMH ABJICHUAMUA OAPYIrUX CTpaH. B paMKax CUCTEMHOI'O
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aHAJIM3a ITPOU3BOAMTCS UCCIIEJOBAHME T'PaXJAHCKOIO MPOLECCYAJIHOIO IPaBa B CONOCTABIIEHUM C
JPYTHUMH OTPACIISIMU.

[Ipu npoBeieHNM COLMOIOTMYECKOTO UCCIIEAOBAHKS UCTIONB3YIOTCS OIPOCHI, UHTEPBBIOMPOBA-
HUE, aHKETUPOBAaHUE I'paxk/iaH U MPO(PeCCUOHATIBHBIX I0PUCTOB, aHAJIU3 CTATUCTUYECKUX JIAHHBIX B
1EJISIX BBISIBJICHUST OOIIIECTBEHHOI'O MHEHHS M HEIOCTATKOB IPABOBBIX HOPM.
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2. ICTOYHHNKH IPakJaHCKOr0 NMpoIeccyaJbHOro npapa

Ilon MCTOYHMKOM IpaBa NMOHMMAETCA (POpMa BBIPAKEHUSA BOBHE I'OCYAAPCTBEHHOM BOJIH,
HAaIlpaBJIEHHOW Ha PeryJMpoBaHUE ONpPE/ICICHHBIX OTHOUIEHUH. MICTOUHHKaMU Ipak/IaHCKOTO IMpo-
LIECCYaJIbHOTO MpaBa SIBJISIIOTCS HOPMATHBHBIE aKThl, BKJIIOUAIOIME HOPMbI JaHHOW OTPACIi Ipasa.
[epBbiM 1 HamOonee BakHBIM U3 HUX siBisteTcs: KoHcturynms P®. D10 0CHOBHO# 3aKOH rocyaap-
CTBa, 00JIaIAIONINI BBICIIIEH I0PUANIECKON CUJION.

IIponeccyanuctel HaCUUTHIBAIOT OKOJI0 30 HOPM, MPAMO PENIAMEHTUPYIOIUUX P [MPUHLIM-
NHUATBHBIX TIOJIOKEHUI IPakJaHCKOrO CYJONpPOM3BOACTBA. HOpMBI, pernamMeHTupylomue cyaeOHyo
CUCTEMY U JEATEBHOCTD cyna, conepxkarca B mase 7 Koncruryumu P®. Crarea 19 ycranaBnusaer
PaBEHCTBO BceX Mepejt 3aKOHOM U cyioM. Ctatbu 46, 47, 52 3aK peruIsSioT OCHOBHbIE TapaHTHH Cye0-
HOU 3allIUTHI IIPaB I'pakAaH, crarbs 48 — paBo Ha MOJIYyYEHUE KBATM(PULIMPOBAHHON I0PUINYECKON
MOMOILH, cTaThd 51 — cBuaerensckuii uMmyHureT. B Koncturynnm PO conepxarcs u gpyrue npus-
LIUITbl IPABOCYMSL.

K KOHCTUTYIIMOHHBIM OCHOBaM I'pask/IaHCKOT'O IpoLecca, KpoMe HOPM, HalpsAMYIO peryjupy-
IOIINX TTOJIOKEHUSI CY/IONPOU3BOJICTBA, MOKHO OTHECTH OOJIBIIIOE KOJIMYECTBO HOPM XOTS M HE Kaca-
IOLMXCS] HETMIOCPEICTBEHHO MPABOCYAUs, OJHAKO KOCBEHHO 3aTparvBalolliX JaHHYI0 cdepy. ITo
NpU3HAHME YeJTOBEKa, ero MpaB M CBOOOJ BBHICHIEH IIEHHOCTHIO, & TaKKe OTHECEHWE MpPU3HAHWS,
COOJTIONICHUS M 3ALUTHI TIPaB ¥ CBOOO] YeIOoBeKa M rpak/JlaHMHA K 0OS3aHHOCTSIM TOCyAapcTBa (CT.
20 Koucruryrmu P®), 3akperieHre 3aimThl U OXpaHbl BceX (hopM cOOCTBEHHOCTH (CT. 8), TpyAa
3[10pOBbA JIOJEH (CT. 7), TOCTOMHCTBA JIMYHOCTH (CT. 21) 1 ap.

OCHOBHYI0 YacTb HOPM, PENIAMEHTUPYIOIIMX MOPSAAOK CYIOIPOM3BOACTBA MO I'PakAAHCKUM
aenaMm, copepxut ['paxkaaHckuii npoueccyanbHblil kogeke PO ot 14 Hos0ps 2002 r. Ne 138-D3.
Hopwmsl I'TIK cdopmynupoBansl B 446 cratbsax, 47 miaBax, 7 pasuenax.

Kozekc pernameHTHpyeT JBUAKEHHE JeJ1a 10 BCEM CTaIMsIM BO BCEX BUJIaX CYIOIPOU3BOJICTBA.
OH onpenensieT MOJIHOMOYMS U JeATEeTbHOCTh Cy/la, IpaBa M 0OS3aHHOCTH YYaCTHUKOB TPOIIECca;
MOPSIIOK JIOKA3bIBaHUS, TIPUHSATHS TIOCTAHOBJICHUH, UX oOkanoBaHue U ucrioiaHenne. Hopmbr ITIK
P® neiictBytor Ha Bcell Tepputopun P®. TMonoxeHus MHBIX 3aKOHOB, PETYJIMPYIOIIMX OT/IEIbHBIE
rpakIaHCKHUe MPOLIeCCyalbHble OTHOLIEHH S, JOJKHBI COOTBETCTBOBATh nosioxkeHusam ['TIK.

Bosnblioe 3HaueHne nMeeT Takoke (heiepaibHblii KOHCTUTYLIMOHHBIN 3aKOH OT 31 nexalOps 1996
r. Ne 1-®K3 «O cyne6Hoit cucreme Poccuiickoit ®enepanimn». OH onpenensier CTpyKTypy CyaeOHON
CHUCTEMbI, OCHOBBI CTaTyca CyJeil 1 OCHOBHbIE IIPUHLIMUITBI CYAOTPOU3BOACTBA.

Henpb3s 00oiiTh BHUMaHueM Takxke (eepaiibHblil 3akoH oT 17 gexadps 1998 r. Ne 188-93 «O
MUPOBBIX cyabsix B Poccuiickoit ®eneparin». B HeM orpeesieHsl KOMIIETEHIMSI MUPOBBIX CYIIEeH,
MIOPSIIOK 00pa30BaHMsI CyIeOHBIX YYaCTKOB M MHBIE BOTIPOCHI.

Cpenu uHbIX (peiepaibHbIX 3aKOHOB, PETYJIMPYIOIINX I'PakIaHCKHUE IPOLIECCYaIbHBIE OTHOLLIE-
HUS1, HEOOXOIMMO OTMETUTD hefiepaibHbIi 3aKoH OT 21 utosist 1997 1. Ne 119-03 «O0 ucnonHuTe -
HOM ITpou3BoJCTBe» U 3aKOH P® o1 9 gekadps 1991 r. Ne 2005-13 «O rocynapCcTBeHHON MOLUTUHE.
IlepBblii onpenenser ycioBus U MOPSAAOK NPUHYAUTEIBHOIO MCHOMHEHHS CYJEOHBIX aKTOB CY/IOB
oO1I1el I0PUCOUKIIMK U apOUTPAKHBIX CYIOB (Jajiee — Cy/eOHble aKThl), & TAK)KE aKTOB JIPyTHX Opra-
HOB, KOTOPBIM IIPH OCYILECTBJIEHUU YCTAHOBJIEHHBIX MMOJTHOMOYMIA IIPEI0CTABIEHO MPaBO BO3JIararh
Ha TpaXk/laH, OpraHu3aliK WK OIOKEThl BCEX YPOBHEW OOS3aHHOCTH MO Iepeaade JPYTUM Tpak-
JlaHaM, OpraHU3alysM WIKA B COOTBETCTBYIOIIME OI0KEThI IEHEKHBIX CPEJCTB M MHOI'O MMYLIECTBA
MO0 COBEPIICHHIO B WX TMOJIb3Y ONpPEASNICHHbIX JCHCTBUI WM BO3IEPKAHUIO OT UX COBEPIICHUSI.
Bropoii periaMeHTHpyeT BHECEHHE YCTAaHOBJIIEHHOT'O 3aKOHOM OO13aTeJIbHOTO M AEHCTBYIOILEro Ha
Bcell TeppuTopur Poccuy ruiateska 3a COBEpIIeHHE I0pUIMUECKY 3HAYMMBIX ISHCTBHIA MO0 BbIIAYY
JOKYMEHTOB YIIOJTHOMOUYEHHBIMU Ha TO OpraHaMy WJIH JAOJKHOCTHBIMU JIMIIAMHU (32 110/1a4y MCKOBBIX
3asIBJICHUH, a TaKke 00XaJloOBaHUE Cy/IeOHBIX IOCTAHOBJICHUA).
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3akoH PP «O06 oOxkanoBaHuM B Cyl JEWCTBUI U pelIeHMIA, HAPYIAOIIMX MpaBa U CBOOOIbI
rpakaan» ot 27 anpeinst 1993 r. Ne 4866-1 3akperuisieT mpaBo KaxJI0ro rpaxaaHiHa 0OpaTUTLCS B CY/L
C *kao00i Ha HempaBOMEpHbIE AENCTBHS (PEIIeH ) TOCYIapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO
caMOyTpaBJIeHUs, YIPEKICHUN, TPEATPUATHA U UX OObEIUHEHUH, OOMIECTBEHHBIX O0O0beMHEHUI
WX AOJKHOCTHBIX JIUL], FOCYJAPCTBEHHBIX CJTYKalllUX.

WHble 3aKOHBI TaKkKe PETYIUPYIOT OTAEJbHbIE TPOLIECCYAIbHBIE OTHOILIEHMS.

[Tocranoenenus Koncruryimonnoro Cyna u minenyma BepxoBHoro Cyna P® He oTHOCATCA K
MCTOYHHUKAM TIpaBa B CTPOrOM CMBbICJIE, OJIHAKO OHU 0Os13aTeNIbHbI ISl IPUMEHEHUsI BCEMH CyIaMU
Ha tepputopun Poccuu. Koncturyimonnsiii Cyn PO onpenesnisieT cOOTBeTCTBUE MONMOKEHUM UHBIX
HOPMATUBHBIX AKTOB OCHOBHOMY 3aKOHY CTpPaHBbI.

Cpenu pazbsicuenuil ienyma BepxoBHoro Cyna P® moxHO HaszBarh noctaHoByieHUs: ot 20
suBaps 2003 1. Ne 2 «O HEKOTOpbIX BONPOCAX, BO3HUKIIUX B CBSI3U C MPUHSATHEM U BBEACHUEM B
nevictBue ["pakgaHCKOro mporeccyaibHoro kofaekca Poccuiickort @eneparum», oT 31 oktsaops 1995
r. Ne 8 «O HekoTopbIx Borpocax npuMmeHeHus cygamu Koncrurynmu Poccuiickonn ®@enepauuu npu
OCYILIECTBJIEHUM TTpaBocyausi», oT 24 aBrycta 1993 r. Ne 8 «O HEKOTOpBIX BOIpOCax MPUMEHEHU S
cynamu 3akoHa Poccuiickoit deneparu “O npuBatuzaiuu xumiiHoro ponaa B Poccuiickoit dene-
paun”», coBMecTHoe roctaHoBiienre [Lnenyma Bepxosaoro Cyna PO u [Tnenyma Briciiero Apour-
paxsoro Cyna P® ot 18 aBrycra 1992 r. Ne 12/12 «O HEKOTOPBIX BOIPOCAX MOIBEJOMCTBEHHOCTH
JeJ1 cylnaM ¥ apOuTPaKHBIM CydaM».

ITyHkT «0» crateut 71 Koncturynmu P® oTHOCHUT CyI0yCTPOMCTBO M IpaXkJaHCKOE MPOLECCy-
aJIbHOE 3aKOHOAATENbCTBO K BesieHnIo P®. CyObekThl peepanyiv He MOTYT IPHHUMATh HOPMAaTHB-
HbIEe aKThI B 3TOM 00J1acTH.

I'pasknaHckoe Cyaonpon3BOACTBO BEIETCS B COOTBETCTBUM C (peepasIbHbIMU 3aKOHAMM, J€H-
CTBYIOILIMMH BO BPEMsI pACCMOTPEHUS U pa3pellIeHus IPakJaHCKOIO JIesla, COBEPIIEHUS OTAEIbHBIX
MPOLIECCYANIbHBIX AEACTBHIA WM UCTIOTHEHH S Cy1eOHBIX TIOCTAHOBJIEHHH (Cy/1eOHBIX IPUKA30B, pellle-
HUI 1 ONIPEAEsICHUIl Cyaa), IOCTAHOBJIEHUI IpyruX OpraHoB. JlaTa OTMEHbI 3aKOHA WY MTPU3HAHUS
€ro yTPaTUBILIMM CUJTY SIBJISIETCS AATOM MPEKpalleHusl ero JeUCTBUS.

[Ipu oTcyTCTBUM 3aKOHA, PEIIAMEHTHPYIOILETO ONPE/IEIEHHbIE OTHOLLIEHN S, BOSHUKILIUE B XO/1€
paccMOTpeHus Aefa, JOIMyCTUMO IPUMEHEHUE aHAJIOTMH 3aKOHA (3aKOHA, PETYJIMPYIOIEro CXOqHbIE
OTHOIIIEHUS), a IPU OTCYTCTBUM CXOAHBIX HOPM — aHAJIOTMU MpaBa (pellieHre BOIpoca UCXOAsa U3
OOIIMX MPHUHIUIIOB MTPABOCYIU).

Amnanornuno cratbeit 15 Koncrutyiuu PO B I'TIK ycranaBimiBaeTcs: mpumar HOpM Me:XAyHa-
POZIHOIO IpaBa HaJl HAMOHAJIBHBIMU. Ecin Mex JyHapoAHbIM JOroBOpoM Poccrn ycTaHOBJIEHB! MHbIE
MIpaBUJIa TPakJIAHCKOTO CyAONPOU3BOJICTBA, YEM T€, KOTOPbIE MPELyCMOTPEHbI 3aKOHOM, IIPUMEHSI-
I0TCSI TIPaBUJIa MEXAYHAPOIAHOTO JI0roBopa. OIHAKO MEkIyHAPOIHBIA JOroBOP JOJKEH ObITh paTH-
durmposan PenepanbHbIM coOpanuem PO.

Cpeay OCHOBHBIX MEXIYHAPOAHBIX JOTOBOPOB, AEUCTBYIOIMX B cpepe rpakIaHCKOro Cylo-
MIPOU3BOJCTBA, MOXHO Ha3BaTh CorvialieHue o Mopske pa3pellieHust CIIOPOB, CBSI3aHHBIX C OCY-
LIECTBJIEHUEM XO035MCTBeHHON aesAresnbHOocTH (Kues, 20 mapra 1992 r.), KonBeHuun o npaBoBou
MOMOIIM Y MPABOBbIX OTHOLIEHUSX IO I'PaXIAHCKUM, CEMEVHBIMU YTOJNOBHBIM jAeiaM (MuHck, 22
sHBaps 1993 r.) u no Bonpocam rpaxaaHckoro nporecca (I'aara, 1 mapra 1954 r.). Kpome Toro,
JefCTBYyeT MHOKECTBO JABYCTOPOHHUX corianieHuii ¢ Bearpueit, Monromueii, Kyooii, Utanueit, mpu-
OANTUIICKUMH pecyOIMKaMH.
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3. IIpuHOUNBI TPAXKIAHCKOr0 MPOILECcCyaJbHOr0
NpaBa: NOHsITHE, 3HAYEHNE U Kaaccudukanusi

CyIIHOCTB M COLMAIbHOE HA3HAYEHUE MpaBa PACKPbIBAIOTCA M KOHKPETU3UPYIOTCS B PsZIe UHBIX
MIPABOBBIX SIBJICHUI, IPEX/IE BCETO B IPUHLIMIAX.

[lon mpuHIMIAMHE T'PaXAAHCKOTO IMPOLIECCYATIbHOIO MpaBa MOHUMAIOTCA HauOosee ollue
TMIOJIOXKEHHU S, PYKOBOJAIIME Havyalla, perlaMEHTUPYIOLIHE BECh MTPOLIECC CYAONPOM3BOACTBA U OTpa-
’KaloIye B3MIsAAbl POCCUIICKOro OOIIECTBA HA OTIPABJIEHUE PABOCYM 110 IPaKIAHCKUM JIeJIaM.

[TpuHLMOBL €CTh OCHOBaHUsI CHCTEMBI HOPM TI'PaXJaHCKOTO MpPOLIECCYabHOrO MpaBa, LEH-
TpaJIbHblE MOHSATHUS, CTEP/KHEBBIE Hayajla BCE COBOKYITHOCTH IPOLIECCYasIbHbIX 3aKOHOB. «IIpaBo-
BOW NMPUHLMII KaK pyKoBoasmas uies, — yreepxjaia H. A. YeunHa, — omiMyaeTcss OT Hay4YHBIX U
(prococKMX MPUHLIUIIOB TEM, YTO BCErZla U HEIPEMEHHO HAaXOIUT CBOE KOHKPETHOE BhIPAKEHUE B
HOpMe MJIM HOpMax I1paBa, TO €CThb, MHBIMU CJIOBAaMM, MJI€s] HAXOIUT B HOPMax 3aKperjieHue, paBo-
BYIO 3aIIIUTY, 00ECTIeYeHHYIO CHJION rOCyIapCTBEHHOM B1acTH. boree Toro, 0 mprHIMIE paBa MOKHO
TOBOPUTD JIMLIb MOCTOJIbKY, OCKOJIBKY OH KaK PyKOBOAAILAS Ues MOJy4Yrsl HOPMaTUBHOE 3aKper-
JieHue: ujes, He 3a(puKCUpoBaHHAsi HOPMOW MpaBa, HE MOXET CTaTh IPABOBBIM MPUHLIUIIOM>.

OnHaKo MOXKHO BBIIEJIUTb ITPUHLMIIBIL, 3aKPEIUIEHHBIE OTAEIBHBIMA HOPMaMH, U TIPUHLIMIILL,
BbIJICJIEHHBIE HAYKOW U3 MTPOLIECCYAIbHON (DOPMBI.

[TpuHLIMOBI FPakAaHCKOTO MPOLECCYAIbHOTO MpaBa UMEIOT HE TOJbKO TEOPETUUYECKOE, HO U
MIPAKTUUECKOE 3HAUEHHUE, TOCKOJIbKY OHM:

* OTPaKAIOT CYLIIHOCTb CYAONPOU3BOACTBA, €T0 JEMOKPATUYECKUE MTPOLIECCyaIbHbIE U OPraHU-
3alIOHHBIE HavyaJa;

* (bOpPMYJIPYIOT KaueCTBEHHBbIE OCOOEHHOCTH T'PakIaHCKOTO MPOoIiecca;

* SIBJIAIOTCS TapaHTHEl 3aKOHHOTO, CIIPaBE/IMBOrO U 0OOCHOBAHHOTO OTITPABJICHUS TIPaBOCY-
PILZED

* XapaKTepU3yloT KaK OCHOBHbIE MOMEHTHI MpOLIECca, TaK U IPakIaHCKOE MPOLECCyabHOEe
IIPaBO B LIEJIOM.

Henb3s npou3BOIbHO OTMEHSATh, U3MEHATh, BBOAUTh HOBBIE I'PAXAAHCKUE IMPOLIECCyaIbHbIE
NPUHLMITHL. VI3MeHeHre BCero JIMIIb OJHOTO MPHUHIIMIIA MOKET MOBJIeYb 32 COO0W KOPEHHOE Tpeod-
pa3oBaHMe CyTH IPaXJAAHCKOTO MPOLECca, ero CyObeKTHOTO COCTaBa, MpaB U 00SI3aHHOCTEN CTOPOH
¥ BO3MOKHOCTEH 3aIllUTHI ITPaB, CBOOO M 3aKOHHBIX MHTEPECOB.

HakoHnen, NpMHLUIBI UTPAIOT ONPEAEIISIONIYIO POJib B IIPOLIECCE peaTu3alii HOPM OTPACIIu.
ITO NpOABIAETCA KaK B UX BIMAHUYU HA NPAaBOCO3HAHUE YYACTHUKOB IPOLIECCYAIbHBIX IPABOOTHO-
IIEHUH, TaK U B HETIOCPEACTBEHHOM JICHCTBUM NPU MPUMEHEHUH HOPM, B KOTOPBIX OHH 3aKpEerlJIeHbI.

BaxHbIM acleKToM B TpaXJaHCKOM IPOLIECCYalbHOM PpEryJMpOBaHUM SIBJISETCS CUCTeMa
MIPUHLIMIIOB I'PakIaHCKOro IpoleccyaibHoro npasa. [1o moBony ux Kiaccudpukalyy B JUTeparype
HET €JMHOI'O MHEHHUSI.

OnHy ydeHble MpeyIaraioT BhICNSATh OOIIENPABOBbIE, MEKOTPACIIEBbIe 1 COOCTBEHHO I'pakK-
naHckue nporeccyaibible (B. M. CeMeHOB), BTOpble — OpraHU3allMOHHO-(YHKIIMOHAIbHBIE U COO-
cTBEeHHO (pyHKIMOHaIbHBIE (M. K. TpeyIHIKOB), TPETbH CUMTAIOT, YTO OCHOBOIIOJIAraollye Hayasa
cyneOHOTrO pa3dupaTebcTBa He OTHOCATCS K YKCITY TIPHHIIMIIOB IpaxaaHckoro nporecca (M. M. 3aii-
1IEB).

Crnenyer npex/e BCETO BbIIENATH MTPUHLMIT 3AKOHHOCTH, KOTOPBIM XOTSI U CBOMCTBEHEH BCEM
OTpaciIsAM IpaBa, HO B IPOLIECCYaNIbHBIX OTpacisax Mpuodperaer ocodboe 3HaueHue. B obuiem Buze
OH IPE/CTaBIIsAET COOOW TOYHOE U HEYKJIOHHOE COOJIOZIEHNE, UCTIOTHEHUE U TPUMEHEHHE 3aKOHOB.
3aKOHHOCTb — 3TO TAaKOE€ COCTOSIHUE OOLIECTBA, ITPU KOTOPOM, BO-IIEPBbIX, CYLLIECTBYET KaUeCTBEH-
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HOE, HEITPOTUBOPEUYMBOE 3aKOHOAATEIbCTBO, @ BO-BTOPBIX, IIPUHSATHIE HOPMBI YBAXAIOTCS, a TaKkKe
UCTIOJIHSIIOTCS] BCEMU OpraHaMu BJIACTH, JOJKHOCTHBIMU JIMIIAMU, TPakKIaHAMHU.

[puHIMI 3aKOHHOCTH 00ECIeYnBaET TIOJTHYIO M HEYKJIOHHYIO 3aIIUTY MPaB rpakiaaH B CTPOTO
OIpeJeJIeHHOM IpoLiecCcyalbHOM Nopsiike. OH olpeaessieT IpaBoBOe MOJIOKEHHE Cy/la M YYACTHUKOB
CYHOIPOU3BOJICTBA, XapaKTepU3yeT MPaBOOOeCIIeUYNTETbHBIE MEPHI.

Crnenyiomuii ypoBeHb IPUHIIMIIOB — OTpaciaeBoi. OTpUliaTh HAIMYUE CYJOYCTPONCTBEHHBIX
(OopraHu3alMOHHO-(PYHKIIMOHAIBHBIX ) TPUHLUIIOB B CBSI3U C TEM, YTO OHU B 3aKOHE 3aKPEIUIEHBI KaK
OCHOBOIIOJIAralonue Havyajaa cyneOHOro pa3ouparenbcTBa, Hesb3s. CaMo MOHSITHE TPUHIUIA OTIpe-
AeNsieTcs B TOM YKCIie Kak OCHOBoronaraoiiee. Takum o0pa3oM, OTpaciieBble IIPUHIUITBI MOTYT ObITh
pazneneHsl Ha CylI0yCTPONCTBEHHbBIE (OpraHU3alMOHHO-(DYHKIIMOHAJIBHBIE) U COOCTBEHHO (DYHKIIU-
OHAJIbHBIE.

K opranmnszaiiioHHO-(pyHKIIMOHATIBHBIM OTHOCSTCS CIIEYIOIUE TPUHLIUIIBL:

* OCYUIECTBJIEHUE MPABOCY/US TOIBKO CY/IOM;

* PaBEHCTBO IOPUANYECKUX U (PUBNYECKUX JIUL] [IEPE 3aKOHOM U CYIIOM;

* HE3aBUCUMOCTb CYJIeH;

* TOCY/IaPCTBEHHBIN SI3bIK CYJOIPOM3BOICTBA.

[TpuHuMn ocyIiecTB/IeHNs IPAaBOCYAXS TOJBKO CYI0M 3akperuieH B yacti 1 crateu 118 Kon-
crutyuuu P® 1 o3Hauaer, 4To HUKaKUe UHbIE OPraHbl HE BIIPaBE €r0 OCYIIECTBIISTS.

Cyne6Has crucrema B Poccun ycranasnuBaetcss Koncruryimein PO 1 cooTBeTCTBYIOIIMM 3aKO-
HoM. Co3aHue ype3BblUYAlHBIX CYJOB He Jomyckaercs. [locTaHOBIEHHS MHBIX OPraHOB I'paxJaHe
BITpaBe 00XAJIOBATh B CyIeOHOM TMOPSIIKE.

[TpuHuMn paBeHCTBa IOPUANYECKUX U (PUBNUYECKUX JIUL] TIEPE] 3aKOHOM U CYI0M 3aKperljieH B
cratbe 19 Koncrutynmu P® u cratbe 6 I'TIK. Ilon, paca, HamoHa/IpHast UM peJTMTMO3HAs IPUHA/-
JIEXKHOCTb, SI3bIK, TPOUCXOXKACHHUE, MECTO KUTEJIbCTBA, MPUHAIE)KHOCTh K KAKUM-JTOO OOIIeCTBEH-
HBIM OOBEJMHEHUSIM, UMYIIIECTBEHHOE U JIOJKHOCTHOE TOJIOKEHHE He MOTYT CIIY)KUTh OCHOBAaHHUEM
IJ1s TIPEIIOYTEHUS] B IIPEJOCTABIIEHUM T1PaB.

Cynpu He3aBUCUMBI M NTOAUUHSAIOTCA TobKO KoHctutynmu PP u 3akonam. OHu paccmarpu-
BAIOT JIe/la B YCJIOBHSIX, MCKJIIOYAIONIMX TIOCTOPOHHEe Bo3zeiicTBre. JlioGoe BMeIaTenbCTBO B Jesi-
TEJILHOCTH TI0 OCYIIECTBIICHUIO PABOCYAMSI 3aIIPEIIaeTCsl 3aKOHOM U BJIEUET 32 COOOM YCTaHOBJIEH-
HYIO 3aKOHOM OTBeTCTBeHHOCTb (cT. 8 I['TIK).

I'ocynapcrBennbiM si3bikoM Poccum sBinsercst pycckuil. Cynonpou3BOICTBO B CyAax Haulen
cTpaHsbl BefeTcst Ha HeM. OjHaKo, MOCKOJIbKY Poccus siBisieTcss MHOrOHALMOHAJIBHBIM FOCYIapCTBOM,
CYHOIPOU3BOACTBO MOXET BECTHCh TaKkKe Ha HAIIMOHAIBLHOM SI3bIKE CyOBeKTa (pefeparuy wid Ha
SI3bIKE, HA KOTOPOM Pa3roBaprBaeT OOJBIIMHCTBO HaceneHus. [IpaBo yyacTBoBath B rporiecce, 3asiB-
JISITh XOJATANCTBA, AaBaTh OOBSICHEHUS, MO/IaBATh KAIOOBI U T. T1. HA POIHOM SI3BIKE JIOJKHO OBITH
Pa3bsIACHEHO I'paXJaHUHY.

K ¢yHK1IMOHANBHBIM IPUHLIMIIAM OTHOCSTCS:

* IMCTIO3UTUBHOCTH;

* PaBHOIIPABUE U COCTA3ATEIBHOCTb CTOPOH;

* MIpolieccyasibHasi akTUBHOCTh CYy/a;

* COYETaHUE YCTHOW U MUCbMEHHOM (DOPM CYIOIPOU3BOICTBA;

* cyneOHast ICTUHA.

[Mpuanmn gucnosutuBHOCTH. O3Ha4YaeT Mpexe BCero CBOOOLY YYacTBYIOIIMX B JeJie JIUII
B pacnopsikeHud cBoumM mpaBamu. [lo ompepenenuio A. I'. IlnemaHoBa, «JIWCIIO3UTUBHOCTh
pernbedHo oTpakaeTr cBOOOLY CyObEKTUBHO 3aMHTEPECOBAHHOTO JIUIIA CAMOCTOSITEILHO OMpPeIessiTh
(opMBI U CIIOCOOBI 3AIUTHI HAPYIIEHHOTO TpaBa WM OXPaHsSEMOro 3aKOHOM MHTepeca». Tak, rmpu
MIPEIbSABICHUN UCKA KCTEI] CAMOCTOSITENIBHO OIPEe/IeisieT OTBETYHKA, YKa3bIBaeT 00beM TPeOOBAHUIA.

[TpyHUIMI TUCTIO3UTUBHOCTH B TPakJAAHCKOM IPOLIECCE HENOCPEACTBEHHO CBSA3aH C JOKa3a-
TEeJILCTBEHHOU Mpouenypoii. CTOPOHbI MOTYT €€ BUAOM3MEHUTh, IPUOCTAHOBUTh WM MPEKPATUTD.
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370 npUBEIIO Obl K HUBEJIMPOBAHUIO POJIH CY/Ia, IPABOBOMY HUTHJIM3MY M IPOLECCYaTbHON aHAPXUH.
Ooparienre B cya cTao Obl 6eCCMBICEHHBIM, TIOTOMY €My, KaK MPeACTABUTEIIO TOCYIapCTBEHHON
BJIACTH, TIPEAOCTABIIEHO MPABO ONPEIEIEHHOTO KOHTPOJISL HaJl IECTBUEM CTOPOH.

Cyn He IPUHUMAET aKThl PacTIOPsKEHUS IIPaBaMU IpaxJaH (IpU3HaHKE UCKa, OTKa3 OT UCKO-
BBIX TPEOOBAHUI, 3aKJII0OYEHIE MUPOBOTO COIVIAIIEHHUS U JP.), €CJIM OHU MPOTUBOPEYAT 3aKOHY HJIH
HapyUIAI0T IIpaBa U UHTEPECH] APYTUX JIMII.

CTOpoHHI B Iporiecce 001a1al0T PaBHBIMH HJIH COOTHOCHUMBIMH TTPOLIECCYaIbHBIMU MTPaBAMU U
oOsi3aHHOCTSIMU. [TprHaIIeKaMM TOJIBKO MCTILY MpaBaMm (ToJjaya KCKOBOTO 3asIBJICHUsI, U3MEHEHHe
OCHOBaHWUsI, IPeIMETa UCKA WM 0ObeMa TpeOOBaHUH, OTKa3 OT UCKa) COOTBETCTBYIOT OMpe/ie/IeHHbIe
IIpaBa OTBETYMKa (1oJaya BO3paKEHUI WM BCTPEUHOI'O MCKa, MPU3HAHUE UCcKa). B aToM nposiBis-
eTcsl IPUHLMIT PABEHCTBA I'PakAaH Mepe]] 3aKOHOM U CYIOM.

JleficTBME MPUHIIMIIA PABHOIIPaBHs B MPOLIECCE HE OTPAHUYMBAETCS TOJIBKO CTOpOHaMu. PaB-
HBIEe MIpaBa MMEIOT TaKke TPEThU JIMIA, HE 3asiBIISIONINE CAMOCTOSITENIbHBIX TPeOOBAHUI Ha Tpe[-
MET CIOpPa, HAXOISIIMECS HAa CTOPOHE UCTLIA WM OTBETUMKA. TPeThU JIMLIA, 3asBJISIOIIE CAaMOCTOSI-
TeJIbHbIEe TPeOOBaHU 1, IPOKYPOP, YIACTHUKH IPOIIECCa, 3aIIMIIAIONIME HHTEPECHI IPYTHX JIUII, TAKKe
00J1aJal0T IpaBaMu CTOPOHBI.

Be3 paBHOIIpaBUs CTOPOH HEBO3MOXKHA U COCTA3aTENIbHOCTh. CyTh 3TOr0O MPUHIIMIIA 3aKJII0Ya-
eTcsl B TOM, UTO CTOPOHBI B MPOLIECCE TPOTUBOIIOCTABJIEHBI APYT IPYry U pa3pelieHue criopa npej-
CTaBJIsIeT cOOOM CyaeOHOe pa3oupaTebCTBO. DTOT NPUHLIUII IPeJONpeIesisieT MPesk/ie BCEro pacrpe-
aeneHre 0Os3aHHOCTEH MO TOKA3bIBAHUIO, a TAKKe aKTMBHOCTh CTOPOH B 3TOM mporecce. Kaxnas
CTOpOHA 00sI3aHa JI0KA3aTh T€ 0OCTOSTEIbCTBA, HA KOTOPBIE OHA CChLIAETCS.

Cyn BBIHOCHT pellieHHe B TOJIb3Y TOM CTOPOHBI, KOTOpasi I0KaKeT 0OOCHOBAHHOCTh CBOMX TIPH-
Ts3aHuid. [1o MmHeHMI0 KoMMeHTaTopoB Koncturyimu P®, «puHIMIT cOCTA3ATENBHOCTH — JIEMOKpa-
THUYECKOE, OPraHM3alMOHHOE U MPOIIECCyaATbHOE HaYasI0, CO3aloIee MAKCHMAIbHO OJIaronpHsITHBIE
YCJIOBHS JUISl OTBICKAHMsI UCTHHBI M BBIHECEHU I CIIPABEJIMBOIO CYA€OHOTO PEeIleHUsI».

[TpuHIMIY IpoliecCcyalibHOM AaKTMBHOCTH CY/Ia paHblIIle MPUIaBaIoch Oosbiioe 3Hauenue. [1pu-
HuMast HoBbIl ['TIK, 3akoHO#aTENb HE CTal OJTHOCTHIO OTKA3bIBaThCs OT Hero. Cyg, coxpaHssl He3a-
BUCHUMOCTb, OOBEKTUBHOCTh M OECIPUCTPACTHOCTD, OCYIIECTBIISIET PYKOBOACTBO MPOIIECCOM, Pa3hb-
SICHSIET JIMIIaM, YYacTBYIOIIUM B JieJie, UX MpaBa U 00S3aHHOCTH, NMPEIYNPEXAAET O MOCIEACTBUSX
COBEpILIECHUS (HECOBEPILEHNS) MU MPOLIECCYaIbHBIX JEMCTBUI, OKa3bIBAET JIMIIAM, YYaCTBYIOIIUM
B JIeJie, COMIEIICTBUE B pean3allii UX MpaB, CO3JAaeT YCJIOBUS [JIsl BCECTOPOHHETO U TMOJIHOTO UCCle-
JOBaHUs JOKA3aTeJIbCTB, YCTAHOBJIEHHS (DAKTUUECKMX OOCTOSITEIbCTB M NMPABMIILHOTO MTPUMEHEHU S
3aKOHOJATENILCTBA [TPU PACCMOTPEHUU U pa3pellieHnH TpaxkaaHckux jaen (4. 2 cr. 12 I'TIK).

OcyiecTBieHre NpaBOCyAUs 10 IPakJIAHCKUM JieJlaM BEJETCs C pa3yMHBbIM COYETaHUEM YCT-
HOTO ¥ MHCBMEHHOro Hadal. VIcKoBble TpeOOBaHWsI, XOAATalCTBA MPEIBSBISIOTCS B MUCbMEHHOM
opme, oqHako B cyne 03ByuMBaloTCcA cyabeil. [IucbMeHHble JOKa3aTebCTBa 3aUYMTHIBAIOTCS B IPO-
necce. CamMo pa3oupaTenbCTBO MPOBOAUTCS YCTHO, HO BeJETCsl MUCbMEHHBIN mpoTokon. CyneOHoe
pEeLlEeHre COCTaBIISIETCs] B MIUCbMEHHOI (hOpME U OIJIalIaeTCsl YCTHO.

[MpuHIMN cyneGHOM UCTUHBI PaHbIIIe HA3BIBAJICS MPUHIIUIIOM OOBEKTUBHOM UCTHHBIL. VIcTHHA —
aJIeKBaTHOE BOCIIPUSITUE TIPEIMETOB U SIBJICHUI IeUCTBUTEILHOCTH MO3HAIOIINM CYObEKTOM; 00bEK-
THBHOE COZIEpKaHKe YeJIOBEUECKOro rno3HaHusl. [101 00beKTMBHON UCTUHOW MOHUMAETCSI YCTaHOBJIE-
HHUE 00CTOSITENBLCTB CIIOpa UMEHHO B TAKOM BHUJIE, B KAKOM OHH CYIIIECTBOBAJIM B ICUCTBUTEILHOCTH.

Cyn uHTepecyloT He Bce 0OCTOSTENbCTBA, IPEAIIECTBYIONIHME WM COMYTCTBYIOIINE BO3HUKHO-
BEHMIO CIIOpa, a TOJIbKO KOHKPETHBIE (PaKThl pacCMaTpUBAEMOIO MTPABOOTHOIIEHUS. 3a MpeJeaMu
CyaeOHOro pa3drpaTebCTBa OCTAIOTCS JIMUHbIE B3aMMOOTHOIIIEHUSI CTOPOH, CYOBEKTUBHbIE KAYeCTBa
YUYACTHUKOB ITPABOOTHOIIEHHH U T. A. Cyll yCTaHABIMBAET TOJNBKO (PaKThl, HEOOXOIMMBIE /IS BbIHE-
CEeHHs1 3aKOHHOTO, 0OOCHOBAHHOT'O U CIIPABE/IJIMBOTO PEIICHHUS.

Kaxpmast cropoHa 00s13aHa JOKa3zaTh OOCTOSITENBCTBA, HA KOTOpble OHa cchutaercsi. CooTBerT-
CTBEHHO, €CJIM CTOPOHA HE JIOKAXET KaKoe-JMOO 0OCTOSTENbCTBO, XOTsI Obl OHO M CYIIIECTBOBAJIO B
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JENACTBUTEIIBHOCTH, Cy/I BLIHOCHT PEllieHe Ha OCHOBAHUH YCTaHOBJICHHBIX (DakToB. OHO OyJeT 3aKOH-
HBIM ¥ 0O0CHOBaHHBIM. Takum 00pa3oM, 0OBEKTUBHAS UCTUHA TPAHC(OPMUPYETCS B CYIEOHYIO.

Ha camom HusIeM ypoBHE HaXOMATCS MPUHIMITBI OTAEIBHBIX HHCTUTYTOB (TIPOIECCYaTbHOM
(opMBbI, MOABEAOMCTBEHHOCTH, CYIeOHOTO MpHKa3a U T. 1.). B kadecTBe mpumepa paccMOTpUM
OT/E/IbHbIE IPUHIIAIIBI MHCTUTYTA MPOLIECCYaIbHON (hOPMBI:

* eJMHOIMYHOE WJIM KOJIJIETHUAIBHOE PACCMOTPEHHE JIeia: JieJia B CyIe PACCMaTpPUBAIOTCS CYIbe
eIMHOJIMYHO WJIM KOJUIETUEH B COCTaBe TPeX MPOodeCcCHOHATBHBIX CyIel B 3aBUCIMOCTH OT WHCTaH-
[IMM; KOHKPETHBIN COCTAaB Cy/a MPU PaCCMOTPEHHH Jiejia ONpe/esisieTcsl Ha OCHOBAaHWM CTaThi 14
I'TIK;

* [JJaCHOCTH CYJIOITPOM3BOJICTBA O3HAYAET ITPOBEICHNE IO OOJIBITUHCTBY KaTerOpUi e OTKPhI-
TOTO CyAeOHOI0 3aceJaHusl C BO3MOKHOCTBIO TIPUCYTCTBHS JIIDOOTO JKEJIAIOIIero; 3aKphiToe CyaeOHoe
pa3dupaTebCTBO MPOBOIUTCS TOJIBKO B CITyUasiX, epevnciieHHbIX B yactu 2 cratbu 10 I'TIK;

* JIJIS1 KaJKIOTO TMPOIIECCYaTbHOTO MHCTUTYTA XapaKTepeH CBOi HaOOp MPUHIIUITOB, U OTPHUIIAHKE
HAJTMYUS TIPUHIIUIIOB OT/EIbHBIX WHCTUTYTOB IMPaBa B CBSA3M C MX HEJOCTATOYHOW TEOPETHUYECKOM
pa3paboOTKOI Oy/IeT HOBBIM IIIarOM Ha3ajl B Pa3BUTUN HAYKH.
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4. I'pa:xaaHcKue nmpoueccyajbHble MPAaBOOTHOIIEHH S

Jlio60e mpaBOOTHOIIIEHUE TIPEICTABIISET COOON OOIIECTBEHHOE OTHOIIIEHHUE, YPETyJIMPOBaHHOE
HOpMaMmHu Mpasa.

B. B. dpkos u 0. K. Ocunos! onpenensior rpaxJaHCKUe MpoLieccyaibHble TPABOOTHOIICHUS
KaK «OTHOILEHM S, CKJIAIbIBAIOIIMECS MEXKIY CYI0M M YYaCTHUKAMU MTPOLIECCA IIPU COBEPUICHUH ITPO-
LIECCYAJIbHBIX JACUCTBUI U yPEryJIMpOBaHHbIE HOPMaMU ITPOLIECCYATIBHOTO MpaBay.

IIpaBooTHOIIEHHE — 3TO AMHAMUYECKOE COCTOSIHUE ITPABOBOIO perynvpoBanus. Mccnenopa-
HUS TPAKAAHCKUX MPOLIECCYAIbHBIX MPAaBOOTHOIIEHUI OPOAWIIN B HAYKE MHOKECTBO JUCKYCCUM.

B XIX B. Belgaomumiica Hemeukuil nmpoueccyanuct Ockap biosoB BbIcKaza UAEo O TOM, YTO
BECh I'PaXIaHCKUI TIPOLIECC MPEICTABIISIET COOO0M eIMHOE CJIOXHOE TpaBooTHoIeHue 2. CI0kKHOCTb
00yCIIOBJIeHa MHOTOCYOBEKTHBIM COCTAaBOM, HAJTMUUEM B CTPYKTYPE OTIEJIbHBIX JIEMEHTAPHBIX Ipa-
BOOTHOILIEHUH U CaMOW AUHAMUKOM, CTAIMUHOCTBIO €r0 pa3BUTHS.

Bnocnencreuu ero uzest Opuia nojiepkana MHOTUMH OTeYeCTBEHHBIMHU yUeHbIMU. [10 MHEHHIO
A. X. T'onbMcTeHa, «...MPOLECC €CTh IOPUINYECKOE OTHOLLIEHHE, Pa3BUBAIOILIEECS IO TEM KeE CTyIe-
HsIM, KaK M BCSIKOE JIPYroe MPaBOOTHOIICHUE» .

DTOM K€ TOYKU 3PEHUS] TPUIEPAKUBAINACH U HEKOTOPBIE COBETCKHE MPOLIECCyannuCThl: «I pax-
JAHCKOE IMPOLIECCYaIbHOE NTPABOOTHOILIEHUE — €JUHOE CJI0KHOE (KOMILJIEKCHOE) MTPaBOOTHOIIIEHUE,
B COCTaB KOTOPOTO BXOJIAT JIEMEHTAPHBIE MPABOOTHOIICHUS. Bee oTaesbHble paBa 1 00s13aHHOCTH
YUYaCTHUKOB MPOLIECCA UMEIOT CMBICI TOJIBKO B OOIIE UX CBSI3U, CAMOCTOSITESTLHOTO 3HAYEeHUsI OHU He
MMEIOT, BCE OTHOIIICHHS TUMA “CYJ] — OTBETUUK”, “CyJl — CBUJIETEIIb”, “Cy/I — IKCIIEPT” U TOMY MOJI00-
HBIE TIPEACTABIISIOT COOO0I NIeMEHTAPHBIE MPABOOTHOIIEHUSI, BXOISIINE B COCTAB €IMHOTO CJIOKHOTO
(KOMIUIEKCHOTO) MPOLIECCYyaTbHOTO MPABOOTHOIIIEHM ], SIBJISIIOIIErocsi 00beAMHEHHOU (popMoil AaH-
HOTO ITPOLIECCA HA OIPENIETIEHHON €r0 CTaIun».

Hexkotopbie cOBpeMeHHbIE YUEHbIE TaKKe MPUIEPKUBAIOTCS TOM TOUYKHU 3peHus. Tak, mo MHe-
Huo B. B. fpkoBa u 0. K. OcunoBa, «BepHbIM fIBJISIETCS MOJXOM, COIIACHO KOTOPOMY IO Kax-
JOMY TPaXJaHCKOMY Iy BO3HUKAET €AUHOE CIIOKHOE MPOLIECCYaTbHOE MPABOOTHOLIEHNE, B PaM-
KaX KOTOPOro BO3HMKAIOT, U3MEHSIOTCS U MPEKPAIAITCS OTAEIbHBIE TPABOOTHOIIEHU 1, CBS3aHHbIE
C OCYIIECTBJICHUEM OTIEJIbHBIX MPOIECCYaTbHBIX ICUCTBUI» *.

[TpotuBHEKOM 3TOM Teopun Obuu coBpeMeHHUK A. X. ['ombmcrena I'. A. Hedenpes, a Takxke
OOJIBIIIMHCTBO HBIHEHIHUX yueHbIX-1ipoueccyanuctoB (H. A. Yeunna, M. C. Ilakapsn, 1. M. 3aiiies
u ap.).

B oredecTBeHHOI Hayke OOJBIIMHCTBO YUEHBIX PACIIEHUBAIOT IPaXJaHCKHE MPOIecCyallbHbIe
MPaBOOTHOIIIEHUS KaK CUCTEMY IPABOOTHOUICHW, BO3HUKAIOIIMX B XOJE CYAOIPOU3BOACTBA. JTO
MHEHUe sIBJIsieTcsl Oosiee 00OCHOBaHHBIM. HeT cMbiciia M3JHITHE YCIIOKHSATH TEOPUIO, CBOJISI BCE pa3-
HOOOpa3Hble OTHOIIEHUS K €AMHOMY «OOIIIEMY 3HAMEHATEN0» — KOMIUIEKCHOMY MPaBOOTHOIIECHUIO.
OO0benMHeHre pa3HOIUTIAHOBBIX T'PaKAAHCKUX MPOLECCYaIbHBIX OTHOIIEHUI B CUCTEMY Oojiee COOT-
BETCTBYET UX CYTH M LIEJSAM I'PakIaHCKOTO CYJOIPOU3BOACTBA.

Her B Hayke eIMHOr0 MHEHHMS ¥ TIO TIOBOJLY 00S13aTEJIbHOM POJIH CyJIa B IPOIECCYaTbHBIX OTHO-
meHussX. Hekotopele aBTOpbI TOMYCKaJIM BOZMOKHOCTb I'PaKAAHCKUX ITPOLECCYaTbHBIX IIPABOOTHO-
IIeHUI MeXly yJacTHUKaMH Tporiecca 0e3 yyactus cyaa. OfHaKo ClielyeT COrJlaCUThCsl C MHEHHEM
B. M. lllepcrioka, B. B. fpkosa, N1. M. 3aiiuesa, [I. M. Yeuora u 1p.: 63 yyacTus cyia OHU HEBO3-

! I'paxnanckuii iporiecc / [lox pea. B. B. fpkora. 3-e u3n., nepepad. u gomn. — M.: Hopma, 2004. — C. 43.

2 Backkoscxkuii E. B. Kypc rpaxgasckoro nporecca. CyobeKTbl 1 00BEKThI ITPOLECCca, MPOLIECCYalbHbIe OTHOIICHUS U ASUCTBUS. —
M.: Bp. bamvaxossl, 1913. — C. 682, 683.

3 Tombmcren A. X. YueGHuK PYCCKOTO rpak JaHCKOTO cyfonpon3BoacTsa. —[16.: Tumorpacpus M. M. CracioneBuya, 1907. — C. 14.

4 I'paxpanckuit nporecc / [Tox pen. B. B. SIpkosa. 3-e uzn., nepepad. u gon. — M.: Hopma, 2004. — C. 43.
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MOxHbI. CyOBEKTHI IPOLIecca He UMEIOT B3aMMHBIX IPaB U 00s13aHHOCTEN. Bee MX B3aMMOOTHOIICHUST
OIOCPEYIOTCS IIPOLIECCOM U CYJIOM.

PaccmoTtpenune Takoro cj10:)KkHOro ¥ HEOJHO3HAUHOIO IIPEAMETa, Kak IPaBOOTHOIIEHU S, TIpeji-
rojiaraeT U3JiokeHue CTPYKTypbl. CTPYKTYPHBIMH 3JIeMEeHTAMHU TPABOOTHOIIEHUS SIBJISIIOTCS €r0
CYOBEKTBI, 0OBEKT U COMepKaHHE.

CyOBbeKThI IpakJaHCKUX TMPOIIECCYaTbHBIX MPABOOTHOIICHUH — Cy ¥ BCE MHBIE JIMIIA, y4acT-
ByIolIMe B rporiecce. Takum 00pa3oM, CyOBEKTOB MPOIECCYaTbHbIX IPABOOTHOIIEHUH MOKHO pa3-
JEeTUTh HA TPY TPYIIIIHL:

* 1) cym;

* 2) U1Ia, yYaCTBYIOIIUE B JIEJiE;

* 3) 1Mua, COAEUCTBYIOIIME OCYILECTBIIEHUIO TPABOCYAMS.

Cyn B rpakJaHCKOM IIpolecce SIBJISETCS OPraHOM TI'OCYAApCTBEHHOM BJIACTH U, COOTBET-
CTBEHHO, BbIpa3uTesIeM rocyJapcTBeHHOM Bosi. OH 3aHUMaeT pykoBozsilee nosnoxenue. [Ipoueccy-
aJIbHasi POJIb MHBIX CYOBEKTOB OIpeesseTCss HAUTMINEM 3aUHTEPeCOBAHHOCTU B pe3yJibTare.

OOBEKTOM TMPABOOTHOIIEHHS! SIBJISIETCS TO, HA YTO OHO HampasiieHo. [Tox oOmmM oObek-
TOM BCEX TPakJIaHCKHX MPOIECCYATbHBIX TTPABOOTHOIIIEHUI B HAyKe OOBIYHO MIOHUMAETCSI MaTepH-
QJILHO-TIPABOBOM CIIOp WJIM MHOE CIIOPHOE TpeOOBaHUE, HAXOMAIIEeCs Ha pa3pelleHny Cy/a.

Kaxpmoe otnenbHOE IPaBOOTHOIIEHNE XapaKTEPU3YeTCsl ClielMaIbHBIM 0OBEKTOM. B KauecTBe
CITEIUATIBHOTO 00BhEeKTa OOBIYHO BBICTYMAIOT Te OJara, Ha JIOCTHKEHHE KOTOPBIX HAITPABJIEHO BCSIKOE
[IPABOOTHOIIIEHUE, TOT PE3YJIbTaT, KOTOPBIN JOCTUIAETCS B IIPOLIECCE €r0 OCYLIECTBICHUS.

OOBEKTOM ITPABOOTHOIICHHSI MEXTY CYIOM U CBUETETIEM SIBJISIOTCS COOOIIEHHBIE CBUIETENIEM
CBEJICHUSI, SIBJISIIOIIMECS 10KA3aTeIbCTBOM I10 JIEITy.

ConepkaHue rpaxJaHCKUX MPOIECCYaTbHBIX TTPABOOTHOIIEHUI OOBIYHO OMpeAesAeTcs MO0
Kak mpaBa u obs3aHHOocTH cTopoH (H. A. Ymuepuna, JI. M. Yeuor, K. N. KomuccapoB u ap.),
OO0 Kak mporieccyanbHbie 1eicTBus (A. A. MenbHUKOB U Ap.). ONTUMaILHON NIPE/ICTABIISAETCS TPpe-
Thsl TOUYKA 3PEHUS: MPaBa U 0OS3aHHOCTH HEPA3PHIBHO CBSI3aHBI C MPOLIECCYATbHBIMU JECTBUSIMH,
COCTaBJISISI €IMHOE COMEPKAHUE TPAKIAHCKUX MTPOIECCYaTbHBIX MPABOOTHOIICHUM.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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