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AHHOTaAIUSA

Hacrosimee yueOHoe mocoOMe COCTaBIEHO B COOTBETCTBUU
C BY30BCKOM mporpaMMod mno aucuuruimHe —«['paxnaHcko-
npolueccyagbHOe MpaBo (rpaxgaHckuii npouecc) Poccun». InaBHas
Ledb W3AaHWs — NOMOYb CTYAEHTY B KpaTyailMi CPOK YCHEIIHO
MOJTOTOBUTHCSA K Cllaue SK3aMeHa WY 3a4eTa 10 JaHHOW AUCLUIIIVHE.
W3 nanme npeaHa3sHaveHo [Uisl CTYJEHTOB BBICIIIMX U CPETHUX yIeOHBIX
3aBeIeHUH, 00YJaIONIUXCS N0 CrienuaibHOCTH «HOpucnpyneHms».
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CkpemenToBa O.C
I'paskjaHCKHUN IPoOLeECC.
KpaTtkuin Kypc

1. I'pa:x nancku nmpoiecc,
rpaxJaaHCKoe NMpoIeccyajbHoe
NpaBo u NpoleccyajJbHas HayKa

IoHsATHE IPaXKAAHCKOIO
npouecca (Cyaonpou3Bo/iCTBA).
Iean, 3agaun, BUABI M CTAAUH

rpa’kJJaHCKoOro cyJi0npou3BoJICTBa

JlOpeBOIIOLIMOHHBIE MPOLIECCYAIUCThI ONPENEIsIA TPAKAaH-
CKHUH TIporiecc Kak «(opMmy CymeOGHOro OCYIIECTBICHUS HOPM
MaTepUaIbHOIO I'PaXk/IaHCKOTO MIpaBa C LEJbIO 3aIUThI TAKUX Ke
MHTEPECOB, KOTOPBIE UMEIOTCS B BUJly MAaT€PUAJIbHBIM [IPaBOM,
HO HEJOCTaTOYHO MM oOecrieunBatoTcs. KoHeuHas 1iens mpo-
11ecca COCTOMT B TOM, YTOOBI TIPAaBO HE TOJBKO CYIIECTBOBAJIO,
HO M JIEMCTBOBAJIO, TAK KAK IIyTEM IPOLECCa FOCYIapCTBO CAMO



MPUBOJIUT NIPABO K OcyIiecTBiIeHu0. Clie10BaTesIbHO, TpaxJaH-
CKHI MPOLIECC €CTh MOPSAIOK NPUHYIUTEILHOTO OCYIIECTBICHUS
I'PaXx/IaHCKOTO MpaBa U CBOIUTCSI K COBOKYITHOCTH HOPM, OIpe-
Jemsonmx 00pa3 AeCTBUS KaK CYIIECTBYIOIIMX OPraHOB 3allli-
ThI IPABA, TaK U JIUIL], MOJIL3YIOIIMXCS ITOU 3AIUTON WU TaK WK
WHaue MPUBJIEKAEMbIX K HEl».

B coBpeMeHHOM OTEYEeCTBEHHOW HAayKe TpakJaHCKUU MpO-
1ecc (CyIoMpor3BOACTBO) ONPEAETAETCS KaK yperyJupoBaHHAs
IpaXJaHCKUM MPOLIeCCyallbHbIM IIPaBOM cucteMa aevctsuii (1.
M. 3auueB), IeATeNbHOCTD CYIa, JIML, YYaCTBYIOIIUX B J€Je, U
uHbIX ydyacTHUKOB mporecca (M. C. [akapsin, M. A. I'ypuu).
To ecTb BHUMaHUE aKLIEHTUPYETCS HA AKTMBHOM XapakTepe Je-
SITEILHOCTU CYOBEKTOB Ipoliecca.

M. K. TpeyuaukoB, Ha060pPOT, 3a0CTPsIET BHUMaHKE Ha CO-
OMroieHuy MpoliecCyasibHON (hOpMbl TIpU JBMKeHUU jena. [lo
€ro OIPE/IEIEHUI0 TPaXJAHCKUI ITPOLIECC €CTh YIOPSIOUEHHOE
HOpMaMM ITPOLIECCYaIbHOTO MpaBa IBUKEHUE IPakIAHCKOIO Je-
Jla OT OJHOW CTaJIMM K APYrou, HAIPaBJIEHHOE HA TOCTUXKECHHE
KOHEYHOM 11eJI1 — BOCCTAHOBJIEHU I MPaBa WY 3alllUThl OXPaHsi-
€MOr0 3aKOHOM MHTepeca.

I'paxxganckuil mponecc — 3To perylaMeHTUPOBAaHHAS T'PakK-
JAHCKHMM IPOLIECCYAIbHBIM 3aKOHOATEIBCTBOM M OCYILECTBIISA-
emMasl B ONpPEIEJICHHON IpoLeccyaabHOU (popme AeATeTbHOCTh
CYOBEKTOB CyAOMPOU3BOICTBA MO OTIPABJIEHUIO MPABOCYIHS O
IPaXJaHCKUM, CEMEIHBIM, 3€MEJIbHBIM U MHBIM JeJIaM.

3aJaun rpakAaHCKOro CyJOIIPOM3BOJICTBA PACKPHIBAIOTCS B



crarbe 2 I'TIK.

3ajayaMu rpaxJaHCKOIO CYJOIPOU3BOACTBA ABJIAIOTCA Ipa-
BUJIbHOE I CBOEBPEMEHHOE PACCMOTPEHUE U pa3pelleHne Ipax-
JAHCKUX JIeJl B LIEJAX 3allUThl HApYLUIEHHBIX WM OClapuBae-
MBIX TIpaB, CBOOOJ ¥ 3aKOHHBIX MHTEPECOB I'Pask/laH, OpraHu3a-
i, TipaB 1 HTEpecoB Poccum, cyOBeKTOB (heiepanvu, MyHH-
IWIAJIBHBIX 00Pa30BaHU, APYTHX JIHII, SBJISIONIUXCS CYOBEKTa-
MU IpaXJaHCKUX, TPYAOBbIX UJIM UHBIX IPABOOTHOIIEHUH.

['paxxgaHckoe CyJOMpPOM3BOACTBO JIOJKHO CHOCOOCTBOBATH
YKPEIUIEHUIO 3aKOHHOCTH U IPABONOPAIKA, MPEAYIPEKICHUIO
IIpaBOHApPYyIIEHU, (POPMUPOBAHUIO YBAKUTEIBHOTO OTHOIIIE-
HMA K 3aKOHY M cyay. I'pakaaHCKuii IPOLIECC BBINOJIHSAET Mpa-
BOBOCCTAHOBUTEJIbHYIO, TPO(UIAKTUYECKYIO, TPEAYIPEANTEb-
HYIO ¥ BOCIIMTATEJIbHYIO (DYHKLIVH.

Lenplo rpaxJaHCKOro Ipouecca SBJISETCS BOCCTAaHOBJICHHE
HApYyILLIEHHbIX M OXpaHa OCMapyBaeMBbIX IpaB, CBOOO U UHTEpe-
COB IOPMIMYECKUX U (PUBUUYECKUX JIULI.

Bupamu rpaxaaHcKoro CylolnpoOM3BOACTBA ABJIAIOTCA UCKO-
BOE IIPOU3BOJICTBO, IPUKA3HOE ITPOU3BOICTBO, IPOU3BOACTBO M0
JieNaM, BBITEKAIOIIMM U3 MyOJIMYHO-NPABOBBIX OTHOLIEHW, U
VICKOBOE ITPOM3BOACTBO.

HckoBoe Mpon3BOACTBO — OCHOBHOM BUJ mpolecca. B ncko-
BOM MOPSIJIKE PaCCMaTPUBAETCS OOJIBIIMHCTBO Jej1. DTO MPOU3-
BOJCTBO, HAITPABJIEHHOE HA pa3peleHUE CIIOPOB MEX Y OTIE/Ib-
HBIMU JIMLIAMH 110 IOBOAY CYOBEKTHBHBIX MPaB M 00SI3aHHOCTEH.
[Iprka3HOE€ MPOU3BOIACTBO — 3TO YIPOLIEHHOE CYIOIPOU3BO/-



CTBO TI0 3alIIUTE MMPaB, OCHOBAHHOE HA OECCIIOPHBIX JJOKA3aTe b~
cTBax. B pamkax mpon3BOACTBA MO [IeJ1aM, BHITEKAIOIUM W3 ITyO-
JIMYHO-TIPABOBBIX OTHOIIEHWH, PacCMaTPUBAIOTCS CIIOPHI, CBS-
3aHHbIE C HApyIIEHUEeM MOJUTUYECKUX IMpaB IPakaaH, a Takxke
JEVICTBUIA, aKTOB M pEIlIeHUI rOCYJapCTBEHHBIX OPraHoOB, Opra-
HOB MECTHOTO CaMOYIIPABJIEHHMS, TOJKHOCTHBIX JIMII U CITyXKa-
IIMX 9TUX OpraHoB. B 0coO0OM MpoOM3BOACTBE OTCYTCTBYET CIIOP
0 TpaBe.

Cranus cyneOHOro mpomecca — 3TO ONpeJie/ieHHast 4acThb
IIpOLIECCa, COBOKYITHOCTD IEUCTBUM M PELICHNM, HAITPABJICHHBIX
Ha BBITIOJTHEHNE 11eJTM IAHHOTO STara.

B rpaxiaHckoM rporecce BbIICISIOT ClIeNyIoNe CTaauu:

* BO30YX/ICHUE IPaXJAaHCKOTO JIeJa;

* TIOJITOTOBKA Cy/IeOHOTO pa30MpaTeibCTBa;

* cyiebHOe pa3oupaTenbCTBO;

* 0OXaJIOBaHUE PelIeHU U OMpeiesieHUi Cyla, He BCTYITUB-
IIUX B 3aKOHHYIO CHJTy (ITPOM3BOACTBO B Cy[e BTOPOM MHCTaH-
1K),

* MPOM3BOACTBO M0 MEPECMOTPY PEUICHUI U ONpPEEICHUN B
NOpsiJIKe HaJ30pa;

* IIPOU3BOJICTBO IO MEPECMOTPY PEIIeHU 10 BHOBb OTKPbHIB-
IIIIMCS OOCTOSATEILCTBAM

* WCTIOJTHUTEJIbHOE TTPOM3BOJICTBO.

Ha craguu Bo30yXaeHusl TpakJaHCKOro Jiesa JIMIO, MpaBa
KOTOPOTO HapyIIeHbI, 00paIiaeTcs B Cy/1 C MPOCKOOI pa3peniuTh
criop. [Ipocwba nomkHa OBITH O(pOopMIIEHA 3asBJICHUEM, PEKBH-



3UTHl KOTOpOro 4eTko perameHTupoBansl ['TIK. Mcren moxer
00paTUTHLCS B CyJI JIMYHO WM OTIIPABUTH 3asIBJICHUE T10 TTOYTe.

[Ipu npuHATUM 3asBIEHUS CyAbs MPOBEPsIET, COOMONEHBI
JIM TIpaBuJIa 0(POPMIIEHUSI UICKOBOTO 3asIBJIEHUS, IPABUIIBHO JIUA
orpezeneHa noacyqHocTb. O3HAKOMMUBILIUCH C 3asIBJICHUEM, CY-
JIbsl TPUHUMAET OIpe/ie/ieHNe O MPUHSATUU €ro K MPOU3BOJCTBY
i 00 oTKase B 9ToM. MM 3akaHuMBaeTcs nepBasi CTausl CyJ10-
IIPOU3BOJICTBA.

[Tpu moaroToBke niena K cyneOHOMY pa3OupaTebCTBY Cy/bsi
YTOUYHSIET OOCTOATENLCTBA CIOPHOTO MPABOOTHOIIEHUS, YKa3bl-
BaeT CTOPOHAM Ha HEOOXOAUMOCTb MPEICTABJICHUS OMpeaesieH-
HBIX JOIOJTHUTENIbHBIX J0KA3aTeJIbCTB UM IIOMOTaeT B UX MOJTY-
YEeHUH, OTpe/IeNsieT TOUHBIN CyOBEKTHBIN COCTaB MpoIiecca, Mpy-
HUMAaeT Mephbl K MPUMHUPEHUI0 CTOPOH. Mtorom BToporo srama
SIBJISIETCS] BBIHECCHHUE OIpeieIeHUsI O Ha3HAYCHUU K CyIeOHOMY
pa3oupaTesbCTRY.

Pa30upatenbcTBO rpakIaHCKOTO Jiesia IIPOUCXOIUT B Cyae0-
HOM 3aCE/IaHWH, KOTOPOE SBJISETCS MPOLECCYaIbHOW (hOPMOU
cyaeOHoro paszouparenbcTa. Ha aToii cramum 1eo paccmarpu-
BaeTCs MO CYILIECTBY, UCCIEAYIOTCS U OLIEHUBAIOTCS MPEICTaB-
JICHHBIE JJOKA3aTeNIbCTBA, pa3peliaeTcs cnop o rnpase. [locraHoB-
JIEHUE Cy/ia, KOTOPBIM pa3peraeTcs Crop, Ha3bIBaeTCs CyAeOHbIM
pelleHUEM.

[lepBble Tpu cTaguy — OT NMPUHATHSA KUCKOBOIO 3asIBJIECHUS
710 BBIHECEHU I CY[IEOHOTO pelieHu st — O0bEeUHSIIOTCS TIOHSATHEM
«CyJ1, IEPBOY MHCTaHLIAW».



[Tpon3BOACTBO B Cy/ie BTOPOM MHCTAHIIMU BKJIIOUAET 00KAaJO-
BAHWE PEIICHUM U ONPENeSIEHUH, He BCTYNUMBIIMX B 3aKOHHYIO
cuity. B aneuisiiiuoHHOM NOpsiIKe OOKATYIOTCS U ONTPOTECTOBBI-
BAaIOTCSl PELIEHUS U OIIpe/IeieHUs MUPOBBIX cyael. Ha pernenus
U onpejesieHns Bcex cydoB B Poccuu, NpUHSATHIE 110 EPBOM UH-
CTaHIIMH, 32 UCKJIIOYEHUEM PEIIEHUI MUPOBBIX Cy[EeU, CTOPOHA-
MU U APYTUMU JIMIIAMH, YYaCTBYIOIIIMMU B JieJie, MOXKET OBITh
N0/IaHa KaccallMoHHast kanoda, a MPOKypOpOM, YUaCTBYIOIIUM B
Jiesie, MOKET ObITh IIPUHECEHO KaCcCAIIMOHHOE TIPE/ICTaBJIeHUE.

[Tpon3BOACTBO MO OOXAJIOBAHUIO PEIICHUN W OIPE/IC/ICHUH,
HE BCTYNMBIIMX B 3aKOHHYIO CHJIy, OCYIIIECTBJISIETCS MO MPaBU-
JlaM ITPOU3BOJICTBA B CY/IE IEPBOM MHCTAHIIMY C YYETOM IPaBUII,
MPELYCMOTPEHHBIX cOOTBETCTBYIOIMMU IaBamu ['TIK.

B nopsinke Ham3opa nepecMaTpyBalOTCsl BCTYNUBLIME B 3a-
KOHHYIO CHJTy Cy/eOHbIe TTOCTAaHOBJICHH S, 32 UCKJIIOUEHUEM TI0-
cranoBienuid [Ipesuauyma BepxosHoro Cyna P®. Onu moryt
OBbITH 00KAJIOBAHBI UJTH OMTPOTECTOBAHBI B HAT30PHOM TOPSIIIKE B
TEYEHHME T0/1a TTOCJIE BCTYIUICHUS UX B 3aKOHHYIO CHITY.

B coorBerctBuu ¢ yactbio 2 crathu 392 I'TIK ocHOoBaHusiMu
IUIsI TIEPECMOTPA 110 BHOBb OTKPBIBIIIMMCS OOCTOSITETLCTBAM pe-
IIEHUs], ONpeesIeHUs] CyAa, BCTYIMBIIMX B 3aKOHHYIO CUITY, SIB-
JISIOTCSL:

* CyIIIECTBEHHBIE /17151 [ieJia OOCTOSATENbCTBA, KOTOPbIE He ObLIN
Y HE MOIJIA ObITh U3BECTHBI 3a5IBUTEIIO;

* 3aBEJJIOMO JIOKHbIE TTOKA3aHUsI CBUJETENS, 3aBEOMO JIOK-
HOE 3aKJIIOUYEHUE FKCIIEPTA, 3aBEIOMO HENPABWIbHBIA MEPEBO]I,



(hanbcndukanms 1oka3zaTeIbCTB, MOBJIEKIINME 32 COOON MPUHS-
THE HE3aKOHHOTO MJIM HEOOOCHOBAHHOTO pEIeHHsI, OIpeese-
HUS Cy[a M YCTAaHOBJICHHBIE BCTYIMBIIUM B 3aKOHHYIO CUITY ITPU-
TOBOPOM;

* [IPECTYIIEHUS CTOPOH, JPYTUX JIML, YYaCTBYIOIIUX B JIEsE,
UX TPEICTABUTENIEN, CYJEU, COBEPLICHHBIEC TP PACCMOTPEHUN
Y pa3pellieHnH JaHHOIO JIea U YCTAaHOBJIEHHBIE BCTYIIUBIIAM B
3aKOHHYIO CUJIy IIPUTOBOPOM CY/Ia;

* OTMEHA pelIeHHs], TPUTOBOPA UJIM OIPEENIeHUs Cyaa 00
MIOCTAHOBJICHUS TOCYIAPCTBEHHOI'O OpraHa WJIM OpraHa MECTHO-
'O CaMOYITPABJIEHU 1, TOCTYKUBLIMX OCHOBAaHUEM 1Sl TPUHATUSA
PELLEHNA WIN OIIPENE/IEHUs Cya.

B Hayke unyT MHOTOYMCIIEHHBIE AUCKYCCUH T10 TIOBOAY OTHE-
CEHM S UCTIOJIHUTEILHOTO IIPOM3BOJCTBA K CTAIUN IPAKIAHCKOTO
npouecca. Ha nam B3miaa, nockoneky I TIK pernmamentupyer ot-
JeJbHbIE MOJOKEHUs] TIPOU3BOJCTBA M0 UCIIONHEHUIO CYIeOHbIX
NIOCTAHOBJIEHUI U [TOCTAHOBJIEHUI MHBIX OPraHOB, UCIIOJTHUTEIb-
HOE IPOU3BOACTBO SABJISETCSA MOJTHOIPABHOU CTaleN TpakJaH-
CKOTO CYJIOIPOU3BOACTBA.



IToHsaTHE IpPakIAHCKOT0
NponeccyaJbHOro npasa.
IIpeamer, MmeToa U cucTeMa

['pasxpaHCKOE MpOLECCyaIbHOE MPABO ABJISETCSA ONHOU U3 OT-
paciiell pOCCUICKOM MTPaBOBOW cUcTeMbl. OHO MPECTaBIIsIET CO-
00i1 cucTemMy MPaBOBBIX HOPM, PEIIAMEHTUPYIOIIUX MOPSI0K
paccCMOTpEHHUSI U pa3pellieHNs TPaKJAHCKUX, CEMEMHBIX, TPYIO-
BBIX, KUJIMIIHBIX U UHBIX [I€JI, OTHECEHHBIX K KOMIIETEHLIUH CY-
JOB OOILEH IOPUCAUKIINU, a TAKKe UCTIOTHEHHS UX MIOCTaHOBJIe-
HUM.

['paxkmaHckoe TmpolieccyaibHOE MPaBO 0ONagaeT OOJBIION
MPAKTUYECKOW M COLIMAJIBHOM ILIEHHOCThIO. OHa BBIpakaercs
B (PYHKIMAX W LENsX cynonpousBonctBa. OHO crocoOCTBYeT
OXpaHe, 3alllUTe U BOCCTAHOBJIEHUIO HAPYILIEHHBIX MTPaB, CBOOO
¥ MHTEPECOB T'PakJaH, OpPraHu3alvii, THOCTPAHIIEB W JIUI] Oe3
Ipak1aHCTBA.

J1sl IpU3HaHUSL COBOKYITHOCTU MPABOBBIX HOPM OTIEJIbHOM
OTpPAaCIIbI0 HEOOXOAUMBI CIIETYIOIIE YCIIOBUS:

* CBOW IIPEMET IIPaBOBOIO PEryIMPOBAHUS;

* cBOE0Opa3re METOJOB MPABOBOTO PETrYIUPOBAHUS;

* CUCTEMHOCTb U3JI0KEHUSI TPABOBBIX HOPM.

[TpeameTom 1000¥ OTpaciu MpaBa sIBJISIOTCS ONpe/ieieHHbIe
MPABOOTHOILIEHHS], HA PETYIUPOBAHKE KOTOPBIX OHA HarpaBJe-



Ha.
B camom 001miem Busie mpeMeT rpakAaHCKOTO MPOIECcCyalb-
HOT'O IpaBa MOXKHO OIPEJENIUTh KaK CyIONPOU3BOIACTBO, IMPO-
necc. Takum oOpa3oM, MpeIMeToM AaHHOW OTPACH SIBJISIOTCS
npoleccyabHble MPABOOTHOUICHUS] U JAEWUCTBUS, CBSI3aHHbBIE C
OCYILECTBJIEHMEM ITPABOCYINSA 110 TPAKAAHCKAM JEJIaM.

Merton orpaciu npaBa OOBIYHO ONpPEAENseTcss Kak Croco0
BO3/JICVCTBUSI HA YYaCTHUKOB IMPaBOOTHOIIEHUH. MeTtos rpax-
JAHCKOTO MPOIIECCYalbHOTO TpaBa XapaKTepU30BaJICsS B HayKe
KaK MMIepatuBHbli. OQHAKO CIEAyeT COMIACUTLCA C YUYEHBI-
MU, TIpeUIarailMMy CBA3bIBaTb METOJ PETyIMPOBaHUS I'PaXK-
JAHCKOTO IMPOLIECCYATILHOTO TpaBa C MpoueccyaibHou (popMon
CyZIONpOU3BOACTBA. JleCTBUTENBHO, MpolieccyayibHass ¢opMma
OIpENENAT ABUKEHUE IPOLIECCa MO CTaIusM, PABEHCTBO IpaB
CTOPOH, PENIAMEHTUPYET OTIIPABJIEHUE MPABOCYAMS IO I'pax-
JAHCKHM JIeJIaM.

TpaaUIIMOHHO B CUCTEME IPaXJIaHCKOIO IMPOLIECCYaIbHOTO
npaBa BBIICISIOT JIBE YacTU: OOIIyI0 W OCOOeHHYI. MOXHO
TaKK€ BBIACIUTD CIEHUAIBbHYIO YaCTh I'PaXJaHCKOIO IpoLecca.

B o6inyo yacth 00beJMHEHBI HOPMBI, perjiaMeHTUpYIOII1e
00I1I1e TOJIOXKEHH ST CYAOIPOU3BOJICTBA, 10 COAEPIKAHUIO OTHOCS-
1I1EeCs KO BCEMY IPOLIECCY: IPUHLMUIIBI TPak JAHCKOTO ITPOLIECCa,
COCTAaB YYaCTHUKOB, ITOJBEOMCTBEHHOCTb M MOJICYIHOCTb, CPO-
KM, pacxofipl, a TaKKe JOKa3aTeIbCTBA U I0Ka3bIBAHUE.

OcobeHHast 4acThb orpeessieT BIKEeHUE Jefia 1o Mporeccy-
QJIbHBIM CTaJMSIM IPOU3BOICTBA, A TAKXKE OTIEJIbHBIE BUIBI CY-



JOTTPOU3BOJICTRA.

B cnenmanbHyi0 yacTh MOKHO BKJTIOUYMTH HOPMBI, PETYIUPYIO-
1K€ CYJOITPOU3BOICTBO, OCIIOKHEHHOE YU4aCTUEeM MHOCTPAHHbBIX
JIVILI, OCTIapYMBaHUE PEIICHUI TPETEUCKUX CY/IOB, a TAaKKe TTPOU3-
BOJICTBO, CBSI3AHHOE C WCIIOJTHEHUEM CYy/IeOHBIX TOCTAaHOBJICHUN
Y TIOCTAHOBJICHUI WHBIX OPraHOB.

Kaxgas yacth COfEpKHUT HOPMBI, OOBETUHEHHbIE B IPABO-
Bble MHCTUTYTHI, PETyTUPYIOIIUe ONpeAe/eHHbIe BUIbI TPABOOT-
HOIIICHUM.

B rpaxmanckoM mporiecce MOXKHO BbIIETUTh HHCTUTYTHI MO~
BEJOMCTBEHHOCTU W TOJCYJHOCTH, OTBETCTBEHHOCTU CTOPOH,
MPeCTaBUTEIbCTB B Cyfe, CylIeOHOro nmpukasa, nepecMoTpa ae-
JIa B MOPsIJIKE HA/A30pa | JIp.



I'pazkjaHcKHe npouneccyajgbHbIe
HOPMBI (MOHATHE, BH/IbI,
0CO0EHHOCTH CTPYKTYPbI)

Hopma npaBa — 310 0011eo0s13atensHoe, (popMasibHO OITpe-
JICJIEHHOE, OXPaHseMOe OT HapyIIEHU! MPUHYIUTEIBHOU CUION
rocy/1apcTBa MPaBUJIO TIOBEICHHUS.

['paxmaHckasi mpolieccyaibHasi HOpMa MPECTaBIsieT co0on
00111e00s3aTeIbHYI0 Mepy JOJKHOTO WJTH BO3MOXHOTO TTOBEIe-
HUSI YYaCTHUKOB CY/IOMPOU3BOJICTBA, YCTAHABIMBAEMYIO POCCHIA-
CKUM rocyaapcTBoM. ['pakiaHcKue mpaBoBble HOPMbI 00Jaa-
10T HEKOTOPHIMUA OCOOEHHOCTSIMU, OTIMYAIOIIUMHI UX OT HOPM
apyrux orpacied. OHM 3aKpeIUIIoTCS TOJIBKO 3aKOHaMU, HO He
MO/I3AKOHHBIMU aKTaMU; PETryJIUPYIOT MPAaBOOTHOIIEHUS B OCO-
0011 cpepe yenoBeUeCcKor IeATEIbHOCTH — chepe MpaBOCYIMS;
00s13aTeNIbHBI JJIs KAKOTO-TO OTPENIENIEHHOTO Kpyra CyObeKTOB
(BCEX yYaCTHUKOB IMPABOOTHOIIECHUM, TOJIBKO JIJIS1 CYl1a, TOJIBKO
JUIsl CTOPOH, JJIsl CBUIETeNer U T. J.). KoHeuHOU Liesblo rpax-
JAHCKUX MPOIECCYaIbHBIX HOPM SIBJISIETCSl OOecrieueHre 3aKOH-
HOT0, 0O0CHOBAHHOTO U CIIPABEJIUBOTO MPABOCY/IUSI.

['paskgaHCcKUe MpolieccyaibHble HOPMbI IOCTPOEHBI HA OCHOB-
HBIX TIPUHITUIIAX MPOLIecca — AUCIIO3UTUBHOCTH, COCTS3ATEIbHO-
CTU Y paBHOIpaBUsi CTOPOH. VX neficTBEeHHOCTh 00ecTeurnBaeT-
Cs1 KaK CHJIOW rOCYJapCTBEHHOTO IPUHYKAEHUS (32 HEeMpeaCTaB-



JieHue UCTpeOyeMbIX CYIOM JOKa3aTeJbCTB MOXET OBbITh HAJO-
JKeH mrTpad, cynedHoe peleHre T0KHO ObITh UCTIOTHEHO MPHU-
HYJIUTENBHO), TaK U MHBIMU MepaMH (TIpH Hojaye ucka 6e3 co-
OmoneHusi TpeOOBaHUM, PEAbSBISEMbIX K UCKOBOMY 3asiBJie-
HUIO U JJOKA3aTeJbCTBAM, 3asIBJICHUE OCTaeTcs Oe3 JABUKEHUS U
NP HEYCTPAHEHWU B Pa3yMHBI CPOK HEJOCTATKOB CUMTAETCS
HEMOJAHHBIM U BO3BPAIIAETCS UCTILY).

Bce rpaxxaanckue nmpoueccyaabHble HOpMbI IOAPa3AeIsIOTCS
Ha Je(PUHUTUBHbBIE, PETYISATUBHBIE, OPraHU3AIMOHHBIE U OXPa-
HUTEJIbHBIE.

HedrHUTHBHBIE HOPMBI 3aKPETLISIOT OCHOBHBIE OIIPE/EICHUS
u noHatuss. Onu nponucansl B yactu 1 crareu 55 T'TIK (no-
Ka3aTe/IbCTBAMHU 10 JIENY SIBJISIIOTCS] IOyYEeHHbIE B IPEAYCMOT-
PEHHOM 3aKOHOM TOpsi/IKE CBEJEHUs O (paKTax, HA OCHOBE KO-
TOPBIX CYJ YCTaHABJIMBAeT HAIMYME WM OTCYTCTBUE OOCTOS-
TeJIbCTB, OOOCHOBBIBAIOIIMX TPEOOBAHMS U BO3PAKEHUS CTOPOH,
a TaKXe MHBIX OOCTOSITENLCTB, UMEIOINX 3HAYEHUE ISl Tpa-
BUJIBHOTO PaCCMOTPEHUS Y pa3pelleHus Aejia), yactu 1 crarbu
69 (cBuaeTeeM SABMISIETCS U0, KOTOPOMY MOTYT OBITh U3BECT-
HBI Kakue-Jmo0 cBelieHrst 00 00CTOATENILCTBAX, UMEIOIINX 3HA-
YEHUE JIJIsI PACCMOTPEHMSI U pa3pelleHus jiena), yactu 1 cra-
U 121 (CcyneOHbIN MpUKa3 — CyaeOHOe MMOCTAHOBJICHUE, BbIHE-
CEHHOE CyAbell €AMHOIMYHO HA OCHOBAHUU 3asIBJIEHUS O B3bIC-
KaHUM JIEHeKHBIX CPE/ICTB WM 00 UCTpeOOBAHUU JABUKHMOTO

MMYIIIECTBA OT JIOJUKHUKA 10 TPeOOBaHUSM, MPETyCMOTPEHHBIM
cT. 122).



PerynsatuBHbIe HOpMBI HAITPaBJIEHbl HEMOCPEICTBEHHO HA pe-
IJITAMEHTUPOBAHUE MTPOLIECCYaTbHBIX IPABOOTHOIIEHU, OIIPE/Ie-
JIeHUe TIpaB U 00S3aHHOCTEN YYaCTHUKOB IMPOILIECca.

K umniepatvBHbBIM HOpMaM OTHOCSTCSI, HAIPUMEP, CTaThs 56
I'TIK (kaxmast cTopoHa JOJKHA JOKa3aTh Te 0OCTOSITEIbCTBA, HA
KOTOpBIE OHA CChIJIAETCS] KaK HA OCHOBAHMS CBOUX TpeOOBaHUIA
Y BO3PaKEHUH, €CJIA MTHOE HE MIPEyCMOTPEHO (peiepasibHbIM 3a-
KOHOM; CyJ| ompeJesisieT, Kakue 0OCTOSATENIbCTBA UMEIOT 3Have-
HUE J1JIs JieJIa, KaKOM CTOPOHE HAJIJIEKUT UX JTIOKa3bIBaTh, BHIHO-
CHT 00CTOSITETIbCTBA HA OOCYK/IEHHE, TaKe eCJIM CTOPOHBI Ha Ka-
KHEe-JINO0O0 U3 HUX HE CChUIAJIUCH), YacTh 2 CTaTh 69 (JIUII0, XO-
JaTafiCTBYIOIIEe O BbI30BE CBUjETENsI, 00sA3aHO yKa3aTbh, KaKkue
00CTOSITENILCTBA, UMEIOIIHE 3HAYEHUE [T pACCMOTPEHUS U pa3-
pelieHus Jiesia, MOKET TIOATBEPIUTh CBUIETE b, U COOOIIUTD CY-
Jly €ro uMsi, OTYECTBO, (PaMUJIMIO U MECTO KUTEJIbCTBA U [IP.).
ViMriepaTBHBIE HOPMBI YCTAHABJIMBAIOT JJIsI CyOBEKTA MTPaBOOT-
HOUIEHUI CTPOTO OINPE/IETEHHYIO JIMHUIO MTOBEICHMUS.

JMCIIO3UTUBHBIMU MHBIMU SIBJISIIOTCS HOPMBI, 32K PETLISIONIUE
MOJTHOMOYMSI YYaCTHUKOB ITPOLIECca, HapUMep 3apUKCUPOBaH-
Hele B yactu 1 crarbu 35 I'TIK (mpaBa jsuiy, yyacTBYIOIIUX B jie-
Je), crarbe 39 (M3MEHEeHUe UCKA, OTKA3 OT UCKa, TPU3HAHUE UC-
K4, MUPOBOE COIVIAIICHUE).

K opranu3aiMoHHBIM OTHOCSAITCSI HOPMBI, OIpEaesIoNnye
npolieccyaibHyio (popMy, TO €CTh MOPAAOK, MPOLIeypPy OTIPaB-
JIEHWsI TPaBOCYAMs MO rpakaaHckuM aenaMm. Croga OTHOCATCS
HOPMBI, 3aKperUISIoNre Mporeaypy Bo30YKISHUs CYIOMPOU3-



BOJICTBA, Cy/IeOHOTO 3aceiaHusl, IBUKEHHUS JIefia 10 CTAAUsIMU U
T. 1.

OxpaHuTesbHbIE HOPMBI TIPEHA3HAYCHBI JIJII 00ECIICUCHUS
JIEUCTBUS BCEX OCTaJbHBIX HOPM. DTO HOPMBI, 3aKpeEIUIsIONue
mTpadbl U WHbIE MEpPbl OTBETCTBEHHOCTH 3a HECOBEpIIIeHHE
MPEANUCAHHBIX 3aKOHOM JIEMCTBUM WA COBEPILICHUE NCVICTBUN,
CO3JAI0NIUX MTOMEXH MPaBOCYIUIO.

Hopwmbl 10601 oTpaciu npaBa, B TOM YHCIIE T'pakIaHCKOTO
MPOLIECCYATIBHOTO, COCTOSIT U3 TMIIOTE3bl, JUCTIO3UIIUM U CaAHK-
107178

['urore3a omnpenesnsieT OCHOBaHUSI M YCJIOBUSI Havajla Jeu-
CTBUsI HOPMbI (Halipyumep, OTBOJI MUPOBOTO CY/IbU, paccMaTpu-
BAIOIIIETO /1IN0, BBIOBITHE OJIHOM U3 CTOPOH B CIIOPHOM MJIH YCTa-
HOBJICHHOM pEIIIEHUEM CY/Ja MPABOOTHOIIEHUHA — CMEPTh IPax-
JAHWHA, PeOpraHu3allivsl I0PUIUIECKOro JIMIA, YCTyNKa TpeOo-
BaHUs, MEPEeBOJ 0ara U T. I.). ['unore3a packpbiBaeT MecCTo,
BpeMsi, CyObeKTHBIN COCTaB HOPMBI U T. .

Jlucrosunys 3aKperuisieT mpaBa U 0O0SI3aHHOCTH YYaCTHUKA
MPaBOOTHOILIEHUSI TIPU BO3ZHUKHOBEHUU IOPUIUYECKUX (DAKTOB,
YKa3aHHbIX B TMIOTe3€ (MPpY OTBOJIE MUPOBOTO CY/IbH AEJIO Niepe-
JaeTcsl palOHHBIM CYJIOM APYroMYy MHUPOBOMY CY[Ib€, JEUCTBYIO-
1IEMY Ha TEPPUTOPUU TOTO KE PAOHA, WJIU, ECITH 3TO HEBO3MOX-
HO, — BBIIIECTOSIIIMM CYIOM MUPOBOMY CYIbE€ IPYrOro pamoHa;
TIpU BHIOBITUM OJJHOW M3 CTOPOH CYJ JIOMYCKaeT 3aMeHy ee Tpa-
BOIPEEMHUKOM; MPABOMPEEMCTBO BO3MOKHO Ha JIIOOOH CTaun
I'PaXx/IaHCKOTO CyJOIPOU3BO/ICTBA).



CaHKIIMS yCTaHABJIMBAET MOCIIEICTBUS HECOOIIOCHHUS TIPaB U
HEBBITIOJTHEHUST 0OSI3aHHOCTEW, YKa3aHHBIX B TUCTIO3UIUMN (TIPU
HEU3BEIICHUU Cy/la, a TaK)Xe HEBBIMOJHEHUU €ro TpeOOBaHUS
O MpeACTaBJIeHUU AO0KA3aTeJbCTB MO MPUYMHAM, MPU3HAHHBIM
HEYBaXUTEJIbHBIMU, HA BUHOBHBIX JOJKHOCTHBIX JIUILL UJTU TPaX-
JIaH, He SIBJISIIONIUXCS JIMIIAMU, YYaCTBYIOIIMMH B JieJie, Hajlara-
etcs mrpad: Ha 1oKHOCTHBIX Juil — 10 10 MPOT, Ha rpaxnan
— 1o 5 MPOT).

OpniHO¥ U3 OCHOBHBIX OCOOEHHOCTEH TPaskIaHCKHX MPOIECCy-
QJIbHBIX HOPM SIBJISIETCSI TO, UTO YacTU HOPMBI (TMIOTE3a, JHUC-
MO3UIIMS, CAHKIUSI) MOTYT OBITh TIPOMMCAHBI B Pa3HBIX YACTSX
OJTHOW CTaThU WJIM JaXe B pa3HbIX cTarbsix. CTaTbH, copepxka-
1pe B ceOe Bce TPH JIEMEHTA, SIBJISTIOTCS CKOpee UCKITIOUCHHUEM,
yeM npaBuioM. CTpyKTypa KOHKPETHOU MPOLIECCYaTbHOU HOP-
MBI OMpeiesIseTCs] B paMKax TIIATEIbHOrO aHAIM3a U U3yUYEHHS
JIOTMYE€CKOM B3aMMOCBSI3HM 3JIEMEHTOB HOPMBI, OITUCAHHBIX B pa3-
HBIX CTAThSIX.

['paskaaHcKoe CyIonpou3BOACTBO BEAETCS B COOTBETCTBUU C
(penepanbHBIMK 3aKOHAMU; IEACTBYIOIIIMMU BO BPEMsI paCCMOT-
PEHMS M pa3pelleHus IPakJaHCKOr'o JIejia, COBEPIIeHUs OT/IEb-
HBIX TPOLIECCYaTbHBIX JIEHCTBUI, UCTIOJTHEHUS CYA€OHBIX MOCTA-
HOBJICHUH (CyIeOHBIX TIPUKA30B, PEIIeHUH Cyaa, Opele/ieHUN
Cyaa), IIOCTAaHOBJICHU! JIPYTMX OPraHOB. 3aKOH He UMeeT 00paT-
HOU cuJbl. JlaTa OTMEHbl 3aKOHA WJIM MPU3HAHUS €ro yTPaTUB-
IIIUM CHUJTy SIBJISIETCS JATOM MPEKpalleHusl ero JenCTBUSI.

JleficTBre TpolecCyaIbHOTO 3aKOHOAATENbCTBA B MPOCTPAH-



CTBe omnpejensieTcs reppuropueit Poccuu, moa Koropoit moHnmMa-
€TCs CYXOITyTHOE U BOJHOE MPOCTPAHCTBO B IIpeJesiax rocyaap-
crBeHHOU rpanuubl P®, a takxke Hegpa. K teppuropun Poccun
OTHOCUTCS TaKXKe TEPPUTOPUS €€ MOCONBCTB U UHBIX JUILIOMA-
TUYECKUX MPEICTABUTENLCTB B IPYTUX T'OCYAAPCTBAX, BOEHHBIX
Y TPAXAAHCKUX CYJOB, BO3AYIIHBIX KOpaOIIe.



CymHOCTH, 0CHOBHBbIE Y€PThI
1 3HAYEHHe IPaKJaHCKOI
npoieccyajbHou hopMbi:

NMOHSTHE, YePThI, 3HAYEHHE U

MOCJIe/ICTBHSI €€ HapyIeHUs

['paxxgaHckast mporeccyaipHas hopma MpeACTaBIIseT COO0M
YCTQHOBJIEHHBII 3aKOHOM ONTUMAJIbHBII MOPSAIOK OTIIPABJICHUS
IPaBOCYM MO IPaXJAAHCKUM JeJ1aM, 00s13aTeJIbHOCTh KOTOPOTo
obecrieyeHa CaHKIMAMM Pk IaHCKUX MPOLECCYaIbHBIX U MHBIX
HOPM.

['paxkmanckasi mporeccyaibHasi hopma obOecrieunBaeT Hau-
Oosiee MOJNHOE, 3aKOHHOE, 0OOCHOBAHHOE U CIPaBeJIMBOE CY-
JOMPOU3BOACTBO, MPEMATCTBYET HEOOOCHOBAHHOMY 3aTsAIMBa-
HUIO Tiporiecca. OHA CITyXKUT TapaHTUEH COOMIOACHUST TTPUHITH-
TIOB Tpolecca, PerjiaMeHTUPYeT NOPSIIOK OCYILECTBIECHUS pa-
BOCYAMS HA KaXXJOM KOHKPETHOM 3Talle U JABUKEHHE IO «CTa-
ausiM». B mponeccyasbHyio hopmy oOneKaeTcs TOJIBKO cucTeMa
JEATeIbHOCTH TI0 OCYIIECTBJIEHHUIO ITPABOCYAMS.

['pasxpanckor mporeccyanbHOM (pOpMeE CBOMCTBEHHBI CIIE/Y-
IOLIME XapPAKTEPHBIE YEPTHI:

* OHA MOPOOHO periaMeHTUPOBAHA MPOLIECCYATbHBIM 3aKO-
Hom I'TIK;



* YHUBEpCAJIbHA U MPUMEHSETCS HA BCEX CTaAUSIX CYIOIpPO-
M3BOJACTBA (TaK, MpaBWJa MPEIbsBICHUS MCKA JIEMCTBEHHBI U
JUIs1 3asiBUTEJIel HEMCKOBOU (hOpMBI CyIOTPOU3BO/ICTBA, MTPABU-
Jla pacCMOTPEHUS JIefa B CyJle IEPBOM MHCTAHIIMU IPUMEHSIOTCS
1 B ane/UIAIMOHHON, M B KACCAIIMOHHON MHCTAHIIMAX ),

* 3aKperUIsieT KPYT JIMll, UMEIOIINX B Jiejie IOPUINYECKUN UH-
Tepec, B CBSI3U C KOTOPHIM OHU BCTYMAIOT WJIM MPUBJIEKAIOTCS B
MIPOLIECC, & TAK)KE MHBIX YYACTHUKOB CYIOIPOM3BOACTBA (JIMILIA,
YUYacCTBYIOILIME B JIeJie, CBUETEIH, CIIEUAIMCTbI, IEPEBOAUYUKU U
T. 11.). HUKTO, KpOoMe mpeaycMOTPEHHBIX I'paxJIaHCKON Mpoliec-
CyaJIbHOM (POPMOM JIML, HE MOXET IPUHUMATh YYacTHE B IPO-
uecce. HUKT0 U3 npuHUMamImyx yyactue B IPOLIECCE JIALL He
MOJKET BBIIOJIHATH JIBE MPOLIECCYaIbHbIE POJI OJHOBPEMEHHO;

* 00513aTeILHOCTD JEVICTBUSI MPABWJI, PETYCMOTPEHHBIX I0pH-
auyeckoi popmoi, odecrieunBaeTcsi HACTYIUIEHUEM B IPOTHUB-
HOM cJTyyae HeOIaronpusITHBIX /17151 yYaCTHUKA MIPOLIECCYaTbHBIX
IIPaBOOTHOIICHHUH TOCIeACTBUH (1Tpad, oTMeHa CyieOHOro pe-
LICHUS U TIP. ).

WHoraa BHIICAIOT U JPYTUe YePThl IPAKAaHCKON MPOIIECCY-
aJbHOW (POPMBI: HOPMATUBHOCTh, HEIIPEPEKAEMOCTh U CUCTEM-
HOCTb.

[MpouieccyanbHast popMa uMeeT OOJBIIOE TEOPETHUECKOE U
npakThuueckoe 3HayeHue. OHa mpeaonpenesseT AajbHeHnIme
HalpaBJIeHUs U MEPCHEKTUBbl UCCIIEOBAHUN MPOLIECCYaIbHON
Hayku. [Ipu ee ncnonb30BaHMM yNIOPSIOUYMBAETCS OCYIIECTBIIe-
HHE CYJOIPOM3BOACTBA.



MecTo rpakJIancKoro mpoieccyajbHOro
npaBa B CHCTEME POCCHICKOro mpaBa

OtevecTBeHHas cUCTeMa IpaBa MoJpasaessieTcs Mpexae Bee-
ro Ha MaTepuajibHOE (TpakJIaHCKOe, CeMelHOe, TPYAOBOE U JIp.)
¥ IpoLieCCyasIbHOE MPaBo (YroJIOBHBIN, IPakJIaHCKUI U apOUT-
PaKHBIN MPOLIECCHI).

['paxaHckoe rpoueccyaibHOe MPaBo TECHO CBSA3AHO C OTpac-
JISIMU KOHCTUTYLIMOHHOTO U aIMUHUCTPATUBHOTO npaBa. Y KoH-
CTUTYLIMOHHOE, ¥ 3/IMUHUCTPATUBHOE MIPABO 3aKPEIUISIOT OCHO-
BBI Cy/IeOHOI CHCTEMBI, CTaTyca Cyel, IPUHITUIIB CyIeOHON Je-
SITEIHOCTH.

Konctutynus P® umeer npsimoe AeicTBUE U BBICIIYIO I0pU-
auyeckylo cuiy. [IporneccyabHble HOPMBI HE MOTYT IPOTHUBOPE-
yuth Koncruryuun PO. Ecim kakoe-1100 mpaBOOTHOIIEHUE He
YPEryIMpoBaHO 3aKOHOM, MOT'YT HETIOCPEICTBEHHO MPUMEHSITh-
cs1 HopMmbl KoHcturynum. I'pakiaHe Takxke MOTYT OCHOBBIBATb
CBOM TpeOOBaHUs Ha MOJIOKEHUSX OCHOBHOIO 3akoHa. OHAKO
KOHCTUTYLIMOHHBIE ITPaBa U CBOOOBI TPAXJaH peaibHbI MPEXkIe
BCEro MOTOMY, YTO 0OECIIeUMBACTCS UX CyAeOHas 3alluTa.

[Mopsinok NpUHATHS aAMUHUCTPATUBHBIX aKTOB U UX JeEW-
CTBUE YpEeryJMpoBaHbl HOPMaMH aJMUHUCTPATHBHOIO IIpaBa,
O/IHAKO TIOPSAJOK MX OOXAJIOBAaHUS — IPakJAHCKUH MPOLEecCy-
aypHBIA. TakuM 00pa3oM, rpakIaHCKOE MPOIECCYaTbHOE MPAaBO
B3aMMOCBSI3aHO C 3TUMU OTPACIISIMHU.



['paxmaHckoe TporeccyaibHOEe MPaBO TECHO CBSI3aHO U CO
MHOTMMU MaTepHrabHBIMU OTpacisiMu. [1o1BeIOMCTBEHHOCTD 1
MOJICYTHOCTh CIIOpA ONpEAEIAETCS UCXOAsl U3 MaTephasibHBIX
MIPABOOTHOILIEHUM, B CBSI3U C KOTOPHIMU BO3HUK cniop. OcoleH-
HOCTHU TpeaMeTa JOKa3bIBaHUS U JOCTATOUHOCTH 0ObeMa JIoKa-
3aTeJIbCTB TaKKe TeCHO CBSI3aHbBI C COOTBETCTBYIOIIIMMU MaTepH-
QJIbHBIMH OTPACIISIMHU.

B HeKOTOpBIX cllyyasix HOPMBI MAaTepUAJIbHOTO MpaBa Mpel-
MHUCBHIBAIOT JJOKA3bIBAHUE OIPe/Ie/IeHHBIX MPABOOTHOIIEHUI KOH-
KPETHBIMU CpeficTBaMU. Tak, MOATBEP K ICHUEM 3aKJTIOUSHUSI JI0-
TOBOpA PO3HUYHOM KYTLIM-ITPOAKU MOTYT CITY’KHTh TOJIbKO Kac-
COBBIY MJIM TOBAPHBIN YEKHU WJIM MHOW TOKYMEHT, MOATBEeP:KAaI0-
i oriaty ToBapa. OTCYTCTBUE y TIOKYIIATENsI 3TUX JOKYMEH-
TOB HE JIMIIIAET €r0 BOZMOXHOCTH CCBUIATHCS HA CBU/IETEIIbCKIE
TIOKa3aHWsI B MOJTBEPIKICHUE 3aKTIOUEHHS JIOrOBOPA U €r0 YCJIO-
BUM.

[MonoxkeHus: MaTtepuagbHBIX HOPM TpaBa TaKke OKa3bIBAIOT
BJIMSIHAE Ha OmpefieieHne Kpyra cyObeKTOB mpoliecca (coyda-
CTHE, TMPABOIIPEEMCTBO, 3aKOHHOE TMPEeACTaBUTEbCTBO). ['pax-
JAHCKOE TpOIIecCyabHOe MPaBO MPeJHAa3HAYeHO B KOHEYHOM
cueTe JIsl ONTUMAJTLHOMW 3aIIUThl MATEPUAIbHBIX TIPABOOTHOIIIE-
Huit. HapymieHre HOpM MaTeprasibHOTO TIpaBa BeJleT K ooparie-
HUIO B CY]I 32 3alIUTOM.

CBsI3b HOPM T'PAXJAHCKOTO MPOLIECCYATbHOTO U YTOJIOBHO-
ro mpaBa Oosee cnada, HO OHa cyiecTByeT. HekoTopsle HOpMBI
IPakIaHCKOTO MPOIIecca MOJK PETISIOTCS YTOJIOBHO-TIPAaBOBHIMU



CaHKIMAMM (HalpuMmep, OTBETCTBEHHOCTb 32 Javy JIOKHBIX I10-
Ka3aHUi).

TecHo cBA3aHO rpak/1aHCKOe MPOLIECCyaIbHOE MPaBO U C yTro-
JIOBHBIM ITpoLiecCOM. MHOIMEe NMPUHLIMIIBI 9TUX OTpacjen CXOM-
HBl WIM UJEHTUYHBI: PABEHCTBO I'pak/iaH Nepejl 3aKOHOM U Cy-
JIOM, IJIACHOCTh, HE3aBUCUMOCTD Cy/a, COCTA3ATENbHOCTD, SI3bIK
CYIOIIPOM3BOACTBA. BCTyNMBIIMI B 3aKOHHYIO CHITy TPUTOBOP
TI0 YTOJIOBHOMY JieJTy 00s13aTesieH 1J1s1 Cy/a, pacCMaTpUBAIOLIETo
J€J10 O TPak/IaHCKO-TTPABOBBIX MOCJIEICTBUAX JEUCTBUM JIMLA, B
OTHOIIIEHUH KOTOPOTO OH BBIHECEH, U YKa3bIBAET, UMEJIH JIU Me-
CTO 00Cyk/1aeMble JEUCTBUS M COBEPUIEHBI JIM OHU YIIOMSIHYThIM
JIMLIOM.

C apOMTpakHBIM MPOIIECCOM T'PakIAHCKOE MPOILIECCYATbHOE
3aKOHOZIATENILCTBO CXOXKE MO MPOLECCYalbHOU (POpME, HEKO-
TOPbIM TPOLIECCYaJIbHBIM HMHCTUTYTaM, MPUHIIMIIAM, COCTaBY
YUYaCTHUKOB IIPOLIECCa, MPOLIECCYaIbHBIM CpoKam. MHorue Hop-
Mbl ['TIK n ATIK TekcTyaslbHO COBIIAAAIOT.

3amaveit ¥ rpakaaHCKOrO, M apOUTPaKHOTO Tpoliecca sIBIs-
eTcsl 3aIUTa CyObeKTUBHBIX MPaB YYACTHUKOB CIIOPHBIX IPaBO-
oTHomeHuil. M rpaxaaHckoe, U apOMTPaxHOE CYIONPOU3BO/I-
CTBO B OOJIBIIIMHCTBE CITy4aeB BO30YKAaeTcs MyTeM OOpaIlieHus
B COOTBETCTBYIOIIN Cy/l C UCKOBBIM 3asiBiieHneM. CyneOHoe pas-
OMpaTeNbCTBO U B apOMTPaKHBIX CYJaX, M B Cy/lax oOIIel opuc-
VKLU TPOMCXOIUT B COCTA3ATENILHOU (popMe.

[Tporiecc B apOUTpaXHBIX Cyax v Cyaax OOIIel IPUCAUKITN
IPOXOIUT CXOAHbIE cTaauu. OTHAKO B OTIIMYME OT I'PakAaHCKOIO



CYIOITPOM3BOICTBA apOUTPAKHOE MTPU3BAHO OCYIIECTBIIATH MPa-
BOCy/IME B cpepe mpeanprUHUMATENbCKOM U MHOM 3KOHOMMYE-
CKOU JIeATEILHOCTH.

ApOUTpasKHOE CyIONPOU3BOICTBO OCYILECTBIISETCS Cliela-
JIM3UPOBAHHBIMU apOUTPAKHBIMU cygamMu. Eciu cymwl oOmeit
IOPUCIUKIIAY Pa3peIaloT CIIOPbl MKy I'Pak JaHAMU UJIU I'Pax-
JaHaMHU ¥ OpPraHu3alusiIMH, TO B apOMTPa)kHOM TIpoliecce pac-
CMaTpUBAIOTCSl CHOPbl MEXIy Iopuandeckumu Jmuamu. Ilo-
CKOJIbKY B3aUMOOTHOILIEHUSI MEXIY IOPUINYECKUMH JIULIAMU,
KaK IPaBUJIO, OCHOBBIBAIOTCS HA IMCbMEHHBIX JOKYMEHTaX, TO B
OTJIMYME OT I'PaXJAHCKOTO Mpoliecca B CyJax oOIlel I0pUCInK-
MM B apOUTPaXHOM MpOIlecce ITTaBEHCTBYET MPUHIIUI MMUCh-
MEHHOCTU. MOXHO CKa3aTh, UTO Pa3IMyMsl STUX BUAOB IPOLEC-
ca 00yCJIOBJIEHBI TIOUCKOM ONTHMAJIBHBIX TyTEH OCYIIECTBICHHUS
IIPABOCYIMS U PELIEHUS TPOLIECCYATbHBIX BOIIPOCOB.

3HAaYUTENbHOE CXOJCTBO IMPOLECCYabHBIX OTpacier IpaBa
JaJI0 OCHOBaHME MHOTYM yUY€HbIM HACTauBaTh HA HEOOXOAMMO-
CTM WX OOBEIVHEHUs B €IMHYI0 OTpacib — CyneOHOe IMpaBo,
BKJTIOUAIOIIee B ceOs1 TPaKIaHCKUI, apOMTPaXKHBIH, YTOJIOBHBIH
Y aIMMHUCTPATHBHBIM MIPOLIECCHI, 4 TAKKE MaTEPUATIBHO-TTPaBO-
Bbl€ HOPMbI, PEIIAMEHTUPYIOIIIME CYJOYCTPOUCTBO.

TecHenmas cBA3b MaTEpPUAIBbHOIO IIPaBa C CYJ0yCTPOMCTBOM
OYEBM/IHA: JJIs1 TOTO YTOObI HOPMBI POLIECCYATBHOTO MpaBa Mpu-
MEHSUIUCh, HY)KHO, YTOOBI CYILIECTBOBAJIN OMpeieieHHbIM 00pa-
30M OpraHu3oBaHHble cyabl. OJJHAKO 3Ta TEOPETUYECKAs] KOH-
TETIHs] He Halllla IOIEPXKKH Y OOJBIIMHCTBA YIEHBIX-TTPOIIeC-



CYaJIUCTOB.



IIpouneccyajbHass HayKa

IIpouneccyanbHass HayKa — 3TO 4YacTb POCCHMCKOIO Ipa-
BOBEJICHUS1, MPEJCTaBIISIONIAst COO0I cUcTeMy 3HaHUIA, TEOPHiA,
KOHILIEMIIUM, B3MVISIOB OTEYECTBEHHBIX YYEHBIX Ha Tpax[IaH-
CKO€ MPOlIecCyallbHOE MPaBO U 3aKOHOIATEIbCTBO, UCTOPUIO U
TeHJCHIIUY UX Pa3BUTHS, MPABONPUMEHUTEIBHYIO MPAKTUKY, a
TaKXke B3aUMOCBSI3U U CPAaBHEHUS OTEYECTBEHHOTO IPaKIaHCKO-
To Ipoliecca ¢ 3apyOeKHbIMU aHAJIOTAMHU.

CoOTBETCTBEHHO K JIEMEHTaM IpeIMeTa Ipak JAHCKOTO Mpo-
LIECCYaJIbHOTO MIPaBa Kak HaAyKU OTHOCSITCS:

* Ipask/IaHCKOE MPOIECCyaIbHOE MPAaBO KaK OTPACib;

* ICTOYHMKHU T'PakAaHCKOTO MPOIeCCYaIbHOTO MPaBa;

* peanu3zaiys rpaxJIaHCKOro MpoleccyajlbHOro MpaBa;

* Hay4HbIE TIOHSTUSI, TEOPUH, KOHIIETIIIUH;

* UCTOpUSI BHIIIICHA3BAHHBIX JIEMEHTOB;

* TPakJaHCKOE MpOlleccyabHOe MPaBO, UCTOUHUKH, CyHeo-
Hasl MPaKTHKa W HAyKa B 3apyOeKHBIX CTpaHAX.

STH 3JIEMEHTHI PEAONPEAESIOT U CUCTEMY IIPOLIECCYaTbHOM
HayKu. Bormpochl rpax/1aHCKOro MpoleccyaibHOro rnpaBa oxBa-
THIBAIOT CTPYKTYPY JAHHOW OTpAciu, ee peAMeT 1 MeTojl, B3a-
MMOCBSI3b C APYTMMH OTPACISIMUA OT€YeCTBEHHOM MPaBOBOM CH-
crembl. [IporeccyabHoe 3aKOHOIATENBCTBO ABIsIETCS (hOpMOM
BBIpaKEHU S MpolIeccyaIbHOro rpasa. [IpolieccyanbHoe 3aKOHO-
JaTeJIbCTBO M3Y4YaeTcsl Kak B CTaTHKe (JIEHCTBYIOIIHE TIPOIIECCy-



aJIbHbIe HOPMBI), TAK ¥ B AUHAMUKE (MCTOPHUS M TEHACHIIUU pa3-
BUTHS ). OLIEHMBAIOTCA JOCTHKEHUSI U HEIOCTATKH ICUCTBYIOIIIE-
ro 3aKOHOAATEJIbCTRA.

[Ipy u3yueHuu peasu3aliii HOPM T'PAKAAHCKOTO MPOIEC-
CYaJIbHOTO TpaBa MCCIEAOBAHUIO TMOABEPraeTcs MpexkJe BCEero
cyneOHasi TIPaBONPUMEHUTETbHAS TTPAKTUKA. PaccMaTpuBaoT-
csl TakXxe MpoOJyieMbl MpaBonpumeneHus. OnpenensieTcs: JIeu-
CTBEHHOCTb IPOLIECCYaTbHbIX UHCTUTYTOB, BbISIBJISIIOTCSI KOJUIU-
3UM ¥ TTPOOEJIBl B TIPABOBOM perylaMeHTAIMK JJaHHOTO BHJIa 00-
IIECTBEHHBIX OTHOIIICHUI, TEHICHITUH UX Pa3BUTHS; pa3padaThi-
BalOTCSI PEKOMEHIAIIMY TI0 MX TMpeooieHuo. V3yueHue cyneo-
HOW MPaKTUKU MOXET JIaTh MpejcTaBieHne 00 3p(eKTUBHOCTU
KaK OT/EJIbHBIX MPOLECCYabHbIX HOPM, TaK M BCErO I'pakJaH-
CKOTO IpoIiecca.

Teopuu, KOHUENIMYU U B3MJISI/Ibl, C OQHOM CTOPOHBI, SIBJISIIOT-
Csl pe3yJIbTaTOM UCCJIEIOBAHUSI MIPOLECCYAIbHBIX MHCTUTYTOB, a
C Ipyrou — caMu nojiBepraorcs uccnegoBanuio. [loatomy oueHb
BAKHO M3y4YaTh M3BICKAHUS BBIJAIOIIMXCA YUYEHBIX MPOIILIOrO.
Henb3st 3a0bIBaTh JOCTHIKEHUS TOPEBOTIOIUOHHBIX U COBETCKHUX
OTEYECTBEHHBIX YUEHBIX-ITPOLIECCYATUCTOB.

OCHOBHBIM CITIOCOOOM TOJIKOBAHMS TPAXKIAHCKUX TMPOIECCy-
AJIbHBIX HOPM B HayKe SIBJISIETCS JOKTPUHAJIBHBIN, TO €CTh HAy4-
HOE TOJIKOBAaHUE, MPOU3BEJIEHHOE yuyeHbIMU. Hayka He nomkHa
OCTaHaBJIMBATbCSl Ha JIOCTUTHYTOM. VIMEHHO Hay4dHble U3bICKa-
HUSI B KOHEUHOM CUE€Te MOT'YT OIpe/euTh HallpaBJIeHUs pa3BU-
THS 3aKOHOAATEJIbCTBA.



OreyecTBEHHOE MPABO JAOKHO MEPEHUMAaTh OMbIT Pa3BUTHIX
MpaBOBbIX cUcTeM mupa. [locinencTBus BHEOPEHHUS TOrO WU
WHOT'O MPOLIECCYATBHOIO WHCTUTYTA MOKHO OIpee/uTh, o0pa-
TUBIIUCH K UCTOPUU 3aKOHOJIATEJILCTBA JAPYTOW CTPAHBI.

[MporeccyanbHasi HayKa UCIONb3YeT Kak OOIeHay4YHble Me-
TOABI (IMATIEKTUYECKUI, UCTOPUYECKUN ), TAK U YACTHOHAYYHBIE
(CpaBHUTEIBHOE MPABOBEJIEHUE, CUCTEMHBIA aHAJIN3, COLIMOJIO-
rMYecKue UCCeJOBaHus U Ap.).

CyIIHOCTBIO OOIIIEHAYYHBIX METOIOB SIBJISIETCS TO, YTO I'PaXk-
JAHCKOE MPOLIECCyaIbHOE MTPaBO M3Y4YaeTCsl HE U30JIMPOBAHHO,
a BO B3aUMOJICMICTBUH C IPYTUMU SIBJIEHUSIMU B KOHKPETHOM HC-
TOPUYECKOU Cpejie.

B pamkax cpaBHUTEILHOTO TTPaBOBEIEHUSI IIPOU3BOAUTCS CO-
MOCTaBJICHUE POCCUICKOI0 I'PaXIaHCKOTO MPOLECCa C AHAJIOT Y-
HBbIMU [IPABOBBIMU SIBJICHUSIMU JIPYTHX CTpaH. B pamkax cucreM-
HOTO aHaJIU3a MPOU3BOAUTCS UCCIIEAOBAHME TPaXIAHCKOTO MTPO-
LIECCYaJIbHOTO MPaBa B COMOCTABJIEHUH C IPYTUMU OTPACIISIMHU.

[Ipu npoBeaeHNH COMOIOIMYECKOTIO UCCIIEIOBAaHUS UCTIONb-
3yIOTCSI OMPOCHI, UHTEPBHIOMPOBAHNE, AHKETUPOBAHUE TPaXkIaH
1 NPpoeCCUOHANILHBIX IOPUCTOB, aHAIM3 CTATUCTUYECKUX JIaH-
HBIX B IIEJISIX BBISBJIEHUsI OOIIECTBEHHOIO MHEHMS M HEIOCTAT-
KOB I[TPaBOBBIX HOPM.



2. ICTOYHHUKM IPaKJIaHCKOr0
IPOIECCYAJbHOI0 MpaBa

[log McTOYHMKOM mMpaBa NMoHUMAeETCss opMa BBIPAKEHUSI
BOBHE TOCY/JIapCTBEHHOW BOJIM, HAMPABJIEHHOW HA PEryJIMpOBa-
HUE ONpeJesIEHHbIX OTHOIIEHUHN. VICTOYHMKaMU T'pakaaHCKOTrO
MPOLIECCYaIbHOTO MpaBa SIBJISAIOTCS HOPMATHBHbIE aKThI, BKJIIO-
Jalolye HOpMbI JaHHOM oTpaciu mpasa. [lepBeiM 1 HamOosnee
BaXXHbIM U3 HUX sBjsieTcs Koncrutyusa P®. 91o ocHOBHOI 3a-
KOH roCy/1apcTBa, 00JIIAI0NINH BBHICIIIEH I0PUINYECKON CHUITOM.

IIpoueccyanucTsl HACUUTHIBAIOT OKOJIO 30 HOPM, MPSAMO pe-
[JIAMEHTUPYIOIIUX PSA MPUHLIAITMATIBHBIX TIOJOKEHUI TPaKJaH-
CKOro cynorpou3BoacTsa. Hopmel, perimaMeHTHpyoIye cyueo-
HYIO CUCTEMY U JIeATEIbHOCTb CyJa, coepxarcs B riaBe 7 KoH-
crutyuuu P®. Crarbd 19 ycraHaBiMBaeT paBeHCTBO BCEX NEPEN
3akoHOM U cyaoM. Ctatbeu 46, 47, 52 3aKperuisiioT OCHOBHbIE I'a-
paHTUU cyaeOHOM 3allIUThI MIPaB I'PaXJIaH, CTaThs 48 — MpaBo Ha
NoJTyueHue KBIM(UIIMPOBAHHON IOPUAUYECKON MOMOIIIHU, CTa-
Ths1 51 — cBuzetenbckuil ummynurteT. B Koncturyiuu P® co-
JepKaTcsi U Jpyrue MPUHIUIBI PaBOCYAUS.

K KOHCTUTYIIMOHHBIM OCHOBaM T'paXJaHCKOTO Mpoliecca,
KpOMe HOPM, HalpsIMyI0 PEryIMPYIONIUX MOJI0KEHUS CyA0IPO-
U3BOJICTBA, MOKHO OTHECTH OOJIBIIIOE KOJMYECTBO HOPM XOTS
U HE KacCalollUXCsl HeTIOCPEACTBEHHO MPABOCYAMSI, OMHAKO KOC-



BEHHO 3aTParuBalollivx AaHHYIO cpepy. DTO NpU3HaAHUE YeloBe-
Ka, ero MpaB U CBOOOJI BBICIIIEH 1IEHHOCTBIO, a TaKXKe OTHECEHHE
NIPU3HAHMS, COOMIOICHUST U 3alIUTHI TIPaB U CBOOOJ YesioBeKa 1
rpakjiaHMHa K 00s13aHHOCTSIM rocyaapcetia (ct1. 20 Koncrutyimu
P®), 3akperieHre 3aIUTH U OXpaHbl BceX (hOpM COOCTBEHHO-
cTH (CT. 8), TpyAa U 340POBbs JofIeH (CT. 7), JOCTOMHCTBA JINY-
HoctH (cT. 21) u ap.

OCHOBHYI0 4acThb HOpPM, PEIJIAMEHTUPYIOIIUX HOPSAAOK CY-
JOITPOU3BOJICTBA MO TPaKAAHCKUM JienaM, coaepkut ['paxgan-
CKMi1 porieccyanbHbiid Kogeke PO ot 14 Hos6pst 2002 1. Ne 138-
®3. Hopwms I'TIK cpopmynmpoBansl B 446 craThsx, 47 rinaBax,
7 paznenax.

Kopnekc pernmaMeHTupyeT ABUKEHHUE Aefia 10 BCEM CTaIusIM BO
BCEX BUJAX CydOIpPOU3BOACTBA. OH onpenenseT NOTHOMOYUS U
JeSTeIbHOCTD CY/Ia, MpaBa U 00S3aHHOCTU YYACTHUKOB MPOIIEeC-
ca; MOPSI/IOK JIOKa3bIBaHUSI, IPUHSTUS TOCTAHOBJICHUH, UX 00-
xasioBanue u ucroaHenue. Hopmel ['TIK PO neiicTByIoT Ha Beeit
teppuropur P®. T1onokeHUsA MHBIX 3aKOHOB, PETYIUPYIOIIMX
OTHEJIbHBIE TPaXJIAHCKKUE MPOLECCYAIbHbIE OTHOIIEHMS, JOJIK-
HBI COOTBETCTBOBATH MosyioxkeHusam ['TIK.

Bonblioe 3HaueHre nmeeT Takxke eaepaibHblil KOHCTUTYIM-
oHHBIN 3aKkoH OT 31 nmekadpst 1996 r. Ne 1-OK3 «O cynebHoM
cucreMe Poccuiickon ®enepanumn». OH onpeaensier CTpyKTypy
CyeOHOI CUCTEMBI, OCHOBBI CTaTyca CyJell U OCHOBHBIE TTPUHITH-
Ibl CYJIOITPOM3BO/ICTBA.

Henb3st 060iiTH BHUMaHUEeM Takke (pefepasibHbIil 3aKOH OT



17 nexadpst 1998 r. Ne 188-P3 «O MupoBbIX cyapsx B Poccwii-
ckoii Penepanum». B Hem onpeneneHb KOMIIETEHIU ST MUPOBbBIX
Cyliel, opsAOK 0Opa3oBaHUs CY/IEOHBIX YYaCTKOB U WHBIE BO-
TIPOCHI.

Cpenu uHbIX (befepalibHbIX 3aKOHOB, PETYIUPYIOIIUX I'PaX-
JAHCKUE TPOllecCyaibHbIe OTHOIIeHUsI, HEOOXOMMO OTMETHUTh
(benepanbhbiii 3akoH oT 21 utonst 1997 r. Ne 119-P3 «O6 ucnon-
HUTEJIbHOM MPOU3BOACTBE» M 3aKoH PP ot 9 nekadps 1991 r.
Ne 2005-13 «O rocynapcTBeHHOH MouuiiHe». IlepBbiil onpene-
JISIET YCIJIOBUS ¥ TIOPSIJIOK MTPUHYINUTEIBHOTO UCTIOTHEHU I Cyae0-
HBIX aKTOB CY/IOB OOIIE IOPUCTUKIIMYA U apOUTPAKHBIX CYI0B
(manee — cyeOHbIE aKThl), a TAKKE aKTOB APYTUX OPraHoOB, KOTO-
PbIM TTPU OCYIIECTBIICHUH YCTAaHOBJICHHBIX ITOJTHOMOYUI TPEJIO-
CTaBJIEHO TPaBO BO3JIaraTh Ha rpakaaH, OpraHu3aIy Wiv Ooj1-
KETHI BCeX YPOBHEW 00SI3aHHOCTH 10 Tiepeaue IPyruM rpakaa-
HaM, OPraHM3alUsIM WM B COOTBETCTBYIOIINE OIOIKETHI IEHEXK-
HBIX CPEICTB M MHOTO UMYIIIECTBA JINOO COBEPIICHUIO B UX IMOJTb-
3y OMpeAesIeHHbIX JEMCTBUI WU BO3/IEPKAHUIO OT UX COBEpIIIe-
Hus. Bropoii pernaMeHTUpyeT BHECEHUE YCTaHOBJIEHHOTO 3aKO-
HOM 00s13aTeJIbHOTO U JISHCTBYIOIIETro Ha Bce Tepputopun Poc-
CHUM TIaTeka 32 COBEPIIEHUE IOPUINUECKH 3HAUMMBIX JeUCTBUI
OO0 BHIAYY JOKYMEHTOB YIOJIHOMOUEHHBIMU Ha TO OpraHaMu
WIN AOJDKHOCTHBIMU JIMIIaMU (32 TMOJIa4y UCKOBBIX 3asiBIEHUM, a
Takxe 00KaToBaHUe CylIeOHBIX MOCTAHOBJICHUN).

3akoH PP «O06 obGxaoBaHUM B Cy/1 AEUCTBUUN W pEIICHUH,
HApYIIAIOIINX TpaBa U CBOOO/IBI Tpaskaan» ot 27 anpens 1993 r.



Ne 4866-1 3akperuisieT nmpaBo Kax)J0ro rpakaaHuHa 00paTUTHCS
B CyJI C JKaJl000i Ha HempaBOMEpHbIE AEHCTBHS (pEIleHus) ro-
CY/IapCTBEHHBIX OPraHOB, OPraHOB MECTHOI'O CAMOYIIPABJICHMUS,
YUPEKISHU, TPEANPUATUNA U X 00 beTUHEHUI, OOITIECTBEHHBIX
OObEeMHEHNI UM JIOJKHOCTHBIX JIWII, TOCYJAPCTBEHHBIX CITy-
JKalluXx.

WHble 3aKOHBI TaKke PETYJIUPYIOT OTIE/bHBIE MPOLIECCYaTb-
HbIE OTHOIIIEHUS.

[Tocranosnenusa KoncrurynumonHoro Cyna u tuienyma Bep-
x0BHOro Cyna P® He OTHOCATCS K MCTOYHHMKAM MpaBa B CTPO-
TOM CMBICJIE, OJJHAKO OHM OOsI3aTeNIbHBI JUIsl IPUMEHEHHS BCE-
MU cygamu Ha Tepputopun Poccun. Koncrutynmonnsii Cyn PO
OIpEeIENSIET COOTBETCTBUE TMOJIOKEHUI MHBIX HOPMATUBHBIX aK-
TOB OCHOBHOMY 3aKOHY CTPaHBI.

Cpenu pazbsicHenuit miieHyma Bepxosaoro Cyna P moxHO
Ha3Batb nocraHoByieHus ot 20 sHBaps 2003 r. Ne 2 «O HeKoTO-
PbIX BOMPOCAX, BOSHUKIIMX B CBSI3U C IPUHITUEM U BBEJCHUEM
B JeuctBre ['paxIaHCKOro IpoleccyaabHOro kogekca Pocenii-
ckoii depeparun», ot 31 okTsaOpsa 1995 r. Ne 8 «O HEKOTOPHIX
Bonpocax npuMmeHeHus cynamu Koncruryimu Poccuiickon ®e-
Jepaly Py OCYILECTBIEHUH MPABOCYAUsI», OT 24 aBrycra 1993
r. No 8 «O HEKOTOPBIX BOINpPOCaxX NMPUMEHEHUS CyJAMH 3aKOHA
Poccuiickor @eneparyu “O npuBaTU3alMy KWIMITHOTO (pOHIA
B Poccuiickont @enepaiiyin’», coBMecTHoOe roctaHopiieHue [lie-
Hyma BepxoHoro Cyna P® u [lnenyma Briciiero Apoutpax-
Horo Cyma P® ot 18 aBrycra 1992 r. Ne 12/12 «O HeKOTOpBIX



BOITPOCAX MOJBEJOMCTBEHHOCTH JI€J CyAaM U apOUTPaXXHBIM CY-
Jam».

[Iynkr «o» crateu 71 Koncrturymum P® otHOcHT cyno-
YCTPOWCTBO U IPaxk/IaHCKOE IIPOLIECCYAIbHOE 3aKOHOAATEIbCTBO
Kk BegeHnio P®. CyObekTsl (efepaliui He MOTYT MPUHUMATD
HOPMaTUBHBIE AKTBI B 9TOH 0OJIACTH.

['paskgaHCcKO€e CyIONPOU3BOACTBO BEJETCA B COOTBETCTBUU C
(penepasibHBIMU 3aKOHAMU, IEUCTBYIOIIMMU BO BPEMS PACCMOT-
PEHHUA U pa3pelleHus IPakJAHCKOTO JIENa, COBEPLIEHUS OTAEIb-
HBIX TIPOLIECCYaATbHBIX AEHCTBHIA WM UCTIONHEHU S Cy/IeOHbIX TIO-
CTaHOBJICHW (CyIEOHBIX MPHUKA30B, PEHICHUA W OMNpeeIeHui
Cyza), IOCTAHOBJIEHU! APYrMX OpraHoB. [lara oTMeHbI 3akOHa
VIV TIPU3HAHUSA €70 YTPATUBILMM CHITYy SIBJISIETCS JAaTOW IpeKpa-
IIEHUS ero NeHCTBUSA.

[Ipn oTCyTCTBMM 3aKOHA, PENIAMEHTHPYIOLIETO OIpelelieH-
HBIE OTHOLLIEHW S, BO3HUKIIIKE B XOI€ PACCMOTPEHUA JIea, JOITy-
CTUMO IPUMEHEHHE aHAJIOTMH 3aKOHA (3aKOHA, PEryJMpPYIOLIEro
CXOIHbIE OTHOILIEHU), 4 IPX OTCYTCTBUU CXOIHBIX HOPM — aHa-
JIOTMU MpaBa (pelieHre Bornpoca UCXo/s U3 OOIIMX MPUHIIMIIOB
MPABOCYAUSA).

Amnanornyso cratbet 15 Koncruryumu P® B I'TIK ycranas-
JIMBAETCA NMPUMAT HOPM MEXIYHApOIHOrO IIpaBa Haj HAlMO-
HaibHBIMU. Ecim MexayHaponHeiM JoroBopom Poccuu ycra-
HOBJIEHBI MHBIE IIPABWJIA I'PAKAAHCKOTO CYJOIIPOU3BOICTBA, YEM
T€, KOTOPBIE MPELYCMOTPEHBI 3aKOHOM, ITPUMEHSIOTCS IpaBUIIa
ME:KIyHapOIHOro 10ropopa. OaHako MexAyHApOOHbIM JOTOBOP



JOJKeH ObITh patuduimpoBan PenepaibHbiM coOpanremM PO.

Cpenu OCHOBHBIX MEXIYHAPOIHBIX JIOTOBOPOB, NEHMCTBYIO-
KX B cpepe rpaskAaHCKOrO CYIOMPOU3BOCTBA, MOKHO HA3BaTh
CoraiieHre o NopsAKe pa3pelleHts ClIOpOB, CBA3aHHBIX C OCY-
IIeCTBJIEHUEM XO3siiicTBeHHOM aesitenbHocTr (Kues, 20 mapra
1992 r.), KonBeH1u 0 MpaBoBOM IOMOIIM ¥ ITPABOBBIX OTHOLIIE-
HUSIX TI0 IPaXIaHCKUM, CEMEMHBIMU YTOJIOBHBIM JiejiaM (MUHCK,
22 guBaps 1993 r.) u no Bonpocam rpaxaaHckoro npouecca (I'a-
ara, 1 mapra 1954 r.). Kpome Toro, AeiCTByeT MHOXECTBO [IBY-
CTOpOHHUX cornamenuii ¢ Benrpueit, Monronueit, Kyooi, Ura-
JIviel, MPUOAITUCKUMU PecTyOIMKaMu.



3. IIpuHIMIIBI TPAXKIAHCKOTO
MPOLECCYATbLHOr0 NpaBa: NOHATHE,
3HAaYeHHue U KjJaccupukanus

CyIHOCTh U COLIMAIbBHOE Ha3HAYEHUE TTpaBa PACKPbIBAIOTCS
Y KOHKPETU3UPYIOTCS B PsIJIE UHBIX MPABOBBIX SIBJICHUH, ITPEXKIE
BCErO B IMPUHIIMIIAX.

[lon mpUHIUIIAME TPaXJIAHCKOTO MPOLECCYAIbHOTO MpaBa
MOHMMAIOTCSl HanboJiee oOIIMe MOOKEHUs, PYKOBOIAIINE Ha-
yajia, perjaMeHTUPYIOIIe BECh MPOLIECC CYAONPOU3BOACTBA U
OTpaKaloIKe B3MJIsAbl POCCHICKOTO OOIIeCTBA HA OTIPaBJICHIE
MPaBOCYUS 10 TPAXKIAHCKUM JIETAM.

[IpyuHIMIIBL €CTh OCHOBAHMSI CUCTEMbl HOPM T'PaXkIaHCKOTO
MPOLIECCYaIbHOIO TpaBa, 1IEHTPaIbHbIE MOHSTHS, CTEPKHEBbIE
HauaJia BCeil COBOKYITHOCTH MPOLIECCyalibHbIX 3aKOHOB. «[IpaBo-
BOM MPUHILIMII KaK PyKOBOIAIIAs ujaes, — yreepxkaaina H. A. Ye-
YyHa, — OTJIMYAETC OT HAyYHbIX U (PUIOCOPCKUX MPUHIIUIIOB
TEM, YTO BCErja W HeMPEeMEeHHO HAaXOIUT CBOE€ KOHKPETHOE BbI-
pakeHue B HOpME WUJIM HOpMax IpaBa, TO €CTb, MHBIMHU CJIOBA-
MU, UJies] HAXOAUT B HOPMax 3aKpeIuvieHUe, MPABOBYIO 3AILIUTY,
o0ecrneueHHyI0 CUJION ToCyIapcTBeHHOW BiacTu. bonee Toro, o
MIPUHIIUIIE MPaBa MOKHO FOBOPUTD JIMIIIb MOCTOJIbKY, TTOCKOJb-
Ky OH KaK pyKOBOZsIIIas Uesl MOTyYrsl HOpPMAaTUBHOE 3aKperLyie-
HUE: ujes, He 3a(pUKCUPOBaHHAs HOPMOU IPaBa, HE MOXKET CTATh



MIPABOBBIM MTPUHITUTIOM> .

OpHakO MOXHO BBIICUTh TPUHIUIIBI, 3aKpPEIUIEHHbIE OT-
JeTbHBIMY HOPMaMHU, ¥ TIPUHITUIIBL, BbI/IEIEHHbIE HAYKOM U3 MPO-
HeccyasibHOU (hOPMBI.

[TpuHIMITEL Tpak AAHCKOTO MPOIIECCYaTLHOrO MPaBa UMEIOT He
TOJIBKO TEOPETUYECKOE, HO U MPAKTUYECKOE 3HAUEHHE, TOCKOIb-
Ky OHHU:

* OTPaKAIOT CYITHOCTh CYJOITPOU3BOACTBA, €T0 AEMOKpaThye-
CKUe€ TpOoIecCyallbHbIe M OPraHU3aIlMOHHBIE HAYasa;

* (popMymupYIOT KaueCTBEHHbIE OCOOEHHOCTH T'PaKIAHCKOTO
npoiiecca;

* SIBJISIIOTCS TApaHTUel 3aKOHHOTO, CITPABE/IJIMBOTO M 0OOCHO-
BAHHOTO OTIPABJIEHUS TIPABOCY/INS;

* XapaKTepu3ylOT KaK OCHOBHbIE MOMEHTHI MPOLIECCa, TaK U
I'Pak/IaHCKOE MPOLIECCyaTbHOE MPaBO B LEJIOM.

Henb3s mpon3BOJIBHO OTMEHSITh, U3MEHSTh, BBOIUTbH HOBbIE
rpakjIaHCKHe TpoliecCyallbHble TPUHIMILL VI3MeHeHune Bcero
JIVIITL OJJHOTO TIPUHIIMIIA MOXKET TOBJIeYb 32 COOOW KOPEHHOE
npeoOpa3oBaHKe CYTH IPaXAaHCKOTo Mpoliecca, ero CyObeKTHO-
IO COCTaBa, MpaB U 0OSA3aHHOCTEN CTOPOH M BO3MOKHOCTEH 3a-
IIUTHI PaB, CBOOO ¥ 3aKOHHBIX UHTEPECOB.

HaxkoHer, mpUHIMIIBI UTPAIOT OMPEAESISIONIyI0 pojib B MPO-
Hecce peasi3aliii HOpM OTpaciu. DTO MPOsIBISAETCS Kak B UX
BJIMSIHUY Ha MPABOCO3HAHUE YYACTHUKOB MPOIIECCyaIbHbIX Mpa-
BOOTHOIIIEHUH, TaK ¥ B HETIOCPEICTBEHHOM JIECTBHUU TIPU MPH-
MEHEHUU HOPM, B KOTOPBIX OHU 3aKPETLICHBI.



BaxHbIM acIeKTOM B I'paIaHCKOM ITPOLIECCYATIbHOM PEryJiu-
POBaHUU SIBJISIETCS] CUCTEMA MPUHIIUIIOB I'PaKJAHCKOTO MPOIIeC-
cyasbHOrO npasa. [1o moBoay uMx KjaaccuguKaly B IUTEpaType
HET €IMHOTO MHEHUSI.

OpiHY y4eHble MpeIaraioT BbIIATh OOIIEPaBOBbIE, MEXKOT-
paciieBble M1 COOCTBEHHO TpaxJaHCKKe Mporeccyanbhbie (B. M.
CeMeHOB), BTOpbIE — OpraHU3aIMOHHO-(DYHKITMOHAIbHBIE K COO-
ctBeHHO (pyHKIMoHaIbHbIE (M. K. TpeylH1KOB), TpEeTbU CUU-
TaIOT, YTO OCHOBOTIOJIAraloIMe Hauaia CyaeOHOro pa3ouparesib-
CTBa HE OTHOCSITCS] K YMCJTY TTPUHIIMIIOB IPAKAAHCKOTO MPOIieC-
ca (M. M. 3aiiuen).

Crnenyer npex/e BCEro BbIIENATbh PUHIMIT 3aKOHHOCTH, KO-
TOPBIN XOTSI M CBOMCTBEHEH BCEM OTpPacIsiM MpaBa, HO B MPOIIeC-
CYaJIbHBIX OTpacisix mpuodperaer ocodoe 3HaueHue. B obriem
BUJIE OH IPEICTaB/seT COOOM TOYHOE M HEYKJIOHHOE COOMo/e-
HUE, UCTIOJTHEHUE U IPUMEHEHHUE 3aKOHOB. 3aKOHHOCTb — 3TO Ta-
KO€ COCTOSIHUE OOITIeCTBa, IPH KOTOPOM, BO-TIEPBBIX, CYIIIECTBY-
€T Ka4yeCTBEHHOE, HEMPOTUBOPEUNBOE 3aKOHOAATEILCTBO, & BO-
BTOPBIX, TIPUHSITHIE HOPMbI YBKAIOTCS, a TAKKe UCHOTHSIOTCS
BCEMHU OpraHaMH BJIACTH, JOJKHOCTHBIMM JIMILIAMU, I'paXJaHa-
MHU.

[TpuHIMIT 3aKOHHOCTH 00ECTICUNBAET MOTHYIO ¥ HEYKJIOHHYIO
3alUTy MpPaB IPakJaH B CTPOro OIMpeAe]eHHOM MpOoLecCcyasb-
HOM mnopsake. OH olpefessieT MpaBoBOE MOJIOKEHUE Cyda U
YUaCTHUKOB CYJIOIPOM3BOACTBA, XapaKTEepU3yeT IMpaBooOecrie-
YUTEJIbHBIE MEPBI.



Crnenyomuii  ypoBeHb MPUHLIMIIOB — OTpacieBoil. Otpu-
LaTh HAJM4YME CYAOYCTPOMCTBEHHBIX (OpraHM3allMOHHO-(YHK-
LIMOHAJIbHBIX ) IPUHLIMIIOB B CBSA3U C TEM, YTO OHU B 3aKOHE 3a-
KpeIIeHbl Kak OCHOBOIOJIAraiolye Hayajla cygeOHOro pasou-
parenbcTBa, Henb3s. CaMo NOHATHE MPUHLIMIIA ONPEAEIAETCS B
TOM YHMCJIe KaK OCHOBoIonaraomiee. Takum o0pazom, oTpacre-
BbI€ IIPUHIIUITBI MOTYT OBbITh Pa3/ieJIeHbl HA CYJ0YCTPONCTBEHHbIE
(opraHM3alOHHO-(YHKIIMOHAJIbHBIE) U COOCTBEHHO (PYHKIIMO-
HaJIbHBIE.

K oprannzanimoHHO-(PyHKIIMOHAJIBHBIM OTHOCATCA CJIELYIO-
M€ TPUHLIMIIBL:

* OCYULIECTBJIEHHE MPABOCYIUs TOJIBKO CYJOM;

* PaBEHCTBO IOPUIMYECKUX U (PUBMYECKUX JIML NIEPEH 3aKO-
HOM U CYIIOM;

* HE3aBUCUMOCTD CYJIEN;

* TOCY/IaPCTBEHHBIN SA3bIK CYAONPOU3BOJICTBA.

[TpuHIMI ocymecTBIeHUs MPaBOCYIUsl TOJIBKO CYJIOM 3a-
kpervieH B yactu 1 craren 118 Koncruryiyumu P® n o3navaer,
YTO HUKAKWE UHbIE OPraHbl HE BIIPABE €r0 OCYIIECTBIIATD.

CyneOnas cucrema B Poccun ycranasnusaercss Konerurynm-
el P® u coorBeTcTBYIOIIMM 3aKOHOM. CO3/1aH1Ee Ype3BbIUAHbIX
CyZIOB He gonyckaercd. [locTaHOBIEHU NHBIX OPraHOB Ipakaa-
He BIIpaBe 00XaJIoBaTh B CyneOHOM MOPSI/IKE.

[TpuHIMIT paBeHCTBA IOPUIMYECKUX M (PUBUUYECKUX JIUL] T1e-
pEll 3aKOHOM M CyJOM 3aKkperuieH B ctarbe 19 Koncrurynum PO
u cratee 6 I'TIK. Ilon, paca, HanoHabHASL WM PEIMIMO3HAs



MIPUHAJIC)KHOCTD, S3bIK, IMPOMCXOXKICHUE, MECTO JKUTEJbCTBA,
MIPUHAIEKHOCTh K KAKUM-JIOO OOIECTBEHHBIM O0bEIMHEHH-
sIM, UMYITIECTBEHHOE U JJOJDKHOCTHOE TOJIOKEHUE He MOTYT CITy-
’KUTh OCHOBAHUEM JIJIs1 TIPEATIOUTEHUS B MPEIOCTABIEHUH TPAB.

Cyapy HE3aBUCHIMBI M TIOMUYMHSIOTCSA TOJMBKO KOHCTHTYIHMM
P® u 3akoHam. OHM paccMaTpUBAIOT [IENA B YCJIOBUSX, UCKJIIO-
YaloIMX MOCTOpOHHee BozzercTBre. JIlnOoe BMelaTeabCTBO B
JEeSATeILHOCTBD T10 OCYIIECTBIICHHUIO MIPABOCYUS 3arpeliaeTcs 3a-
KOHOM M BJIeYeT 3a COOOU YCTAaHOBJICHHYIO 3aKOHOM OTBETCTBEH-
HocTtb (cT. 8 I'TIK).

TocymapctBeHHBIM s13bIKOM Poccum siBisiercst pycckuii. Cy-
JOTTPOM3BOJICTBO B Cy/lax Hallled cTpaHbl Beaercs Ha HeM. Oj-
HAKO, TIOCKOJIbKY Poccust siBisieTcsi MHOrOHAIIMOHATIBHBIM TOCY-
JapCTBOM, CY/IOIPOU3BOJICTBO MOXET BECTHUCh TaKXkKe Ha HAIWO-
HAJIBHOM sI3bIKe CyObeKkTa hejiepallii WM Ha s3bIKe, Ha KOTO-
pOM pasroBapuBaeT OOJBITUHCTBO HacesieHus. [IpaBo ydacTBo-
BaTh B IpoOILIecce, 3asBIISATh XOIATalCTBa, J1aBaTh OOBSICHEHUS,
TMO/IaBaTh KAJIOOBI U T. I1. HA POJHOM SI3BIKE JIOJKHO OBITh pa3b-
SICHEHO I'paXJaHUHY.

K ¢pyHKIIMOHAILHBIM TIPUHITUTIAM OTHOCSITCS:

* TUCIO3UTHUBHOCTD;

* PaBHOITPABUE U COCTSI3ATELHOCTh CTOPOH;

* TIpolieccyasibHask aKTUBHOCTb CY/Ia;

* COUETaHUE YCTHOM U MUChbMEHHOU (hOpM CYIOMPOU3BO/ICTBA;

* cyneOHast UCTHHA.

[Mpuamn gucniosutuBHOCTA. O3HAYAET MPEKIe BCEro CBO-



00y y4acTBYIOIIMX B JieJie JIUI] B PACMOPsI’KEHUH CBOUMMU TIpa-
Bamu. [lo onpenenennio A. I'. ITnemanoBa, «IMCIO3UTUBHOCTh
penbeHO OTpakaeT CBOOOAY CyObEKTHBHO 3aMHTEPECOBAHHO-
IO JIMIIA CAMOCTOSITEIILHO OIpeAessATh (POPMbI U CIOCOOBI 3alIH-
Thl HAPYIIIEHHOTO MPaBa WK OXPaHsEMOro 3aKOHOM MHTEpeca».
Tak, npy NpeabsBIEHUM HUCKa UCTEL CAaMOCTOSITEIBHO OIpe/e-
JISIeT OTBETYMKA, YKa3bIBaeT 00beM TpeOOBaHUI.

[IprHUKMIT JUCTIO3UTUBHOCTU B IPaXkIaHCKOM IPOLIECCE HETIO-
CPEACTBEHHO CBSI3aH C JOKa3aTelbCTBEHHOM Mpoueaypoil. Cto-
POHBI MOTYT €€ BUJIOM3MEHWUTb, TPUOCTAHOBUTH WM MpPEeKpa-
TUTh. DTO NPUBEJO Obl K HUBEJMPOBAHUIO POJIH CyJia, TPABOBO-
My HUTWJIM3MY U TpolieccyaibHoi aHapxuu. ObpaleHue B cyi
cTano Obl OECCMBICTICHHBIM, TTOTOMY €My, KaK MPeJCTABUTEITIO
rOCY/apCTBEHHOW BJIACTH, IPEAOCTABIEHO MPABO ONpPeIeSIeHHO-
IO KOHTPOJISl Hafl JEWCTBUEM CTOPOH.

Cyn He NIpUHMMAET aKThl pacloOpsKEHUs MPaBaMu T'paxaaH
(pU3HaHUE WCKa, OTKA3 OT UCKOBBIX TPEOOBAHMIA, 3aKIIOUEHIE
MHUPOBOI'O COIVIAILIEHUS U JIp.), €CJIM OHU MPOTUBOPEYAT 3aKOHY
WA HAPYIIAIOT MpaBa U UHTEPECH! IPYTUX JIUII.

CropoHsbl B nporiecce 001aJal0T paBHBIMU WJTH COOTHOCHUMBI-
MU TIPOIIeCCYaJIbHBIMU TTpaBaMu U oOsi3aHHOCTsIMU. [IprHaise-
JKaIMM TOJIbKO MCTITY IIpaBaMm (1ojaya MICKOBOT'O 3asIBJICHHUS], U3-
MEHEHHEe OCHOBaHM S, MpeMeTa UCKa Wi 00beMa TpeOOBaHUH,
OTKa3 OT UCKa) COOTBETCTBYIOT OIpEIEIEHHbIE ITPaBa OTBETYMKA
(momavya BO3pakeHUI WM BCTPEYHOTO MCKA, MPU3HAHKE WCKA).
B 3TOM nposiBiisieTcsl MPUHLMIT PABEHCTBA IPakIaH Nepest 3aK0-



HOM U CYJIOM.

JleyicTBME NpUHIMIIA PABHOINPABUsA B IPOLIECCE HE OTPAHU-
YMBAETCA TOJIBKO CTOPOHAMHU. PaBHBIE ITpaBa UMEIOT TaKKE Tpe-
ThU JIMLA, HE 3asBJISIOIIME CaMOCTOSATENbHBIX TPeOOBaHUI Ha
IIPEJMET CIIOpa, HAXOAAIIMECS HA CTOPOHE UCTLIA UJIM OTBETYH-
Ka. Tperpu nuIIa, 3asBISIONIME CAMOCTOSITENIbHBIE TPEOOBAHMS,
IIPOKYPOP, YYaCTHUKU IIPOLIECCA, 3AILMILIAIOIINE UHTEPECHI IPY-
TUX JIUL, TaKKe 00JIaJaloT IpaBaMH CTOPOHBI.

be3 paBHOIIpaBUsA CTOPOH HEBO3MOXXHA U COCTA3ATEIbHOCTD.
CyTb 3TOro NpUHLIKIA 3aKJII0YAETCA B TOM, YTO CTOPOHBI B ITPO-
LlECCEe MPOTUBOINOCTABJIEHBl IPYr IpYyry U paspelleHue cropa
npeJcTaBiser coOoi cygeOHoe pa3OoupaTenbCTBO. DTOT MPUH-
LTI TIPEZIOTIPEIEISIET MPEesk/ie BCEro pacnpesiesieHne 00s3aHHO-
CTeH M0 JOKA3BIBAHMIO, & TAK)KE AKTUBHOCTb CTOPOH B 3TOM IPO-
necce. Kaxgas cropoHa o0si3aHa JOKa3aTh Te OOCTOSITENbCTBA,
Ha KOTOPBIE OHA CCBUIAETCH.

Cyn BBIHOCHUT peIlIEHHE B M0J1b3Y TOW CTOPOHBI, KOTOpasi JOKa-
KET 000CHOBAHHOCTh CBOMX MPHUTSI3aHUHA. [10 MHEHMIO KOMMEH-
tatopoB KoHctutyimu PO, «IIpuHLKI COCTA3ATENBHOCTH — JIe-
MOKPAaTUYECKOE, OPraHU3aLMOHHOE U IIPOLIECCYAIbHOE HAYallo,
cozfaroliee MaKCUMAJIbHO OJIarONpHsITHBIE YCIOBUS JAJIS1 OThIC-
KaHWsI UCTHHBI U BHIHECEHHMSI CIPABEIJIMBOTO CylIeOHOTO pelrie-
HUS».

[TpuHMIly npoleccyaabHOM AaKTUBHOCTU CyAd PaHblUE MpU-
JnaBayioch Oonbioe 3HaueHue. [IpumanMass HoBed T'TIK, 3ako-
HOZIATEJIb HE CTaJl NOJHOCTBIO OTKa3biBaThes OT Hero. Cyxa, co-



XpaHsisl He3aBUCUMOCTb, OOBEKTUBHOCTh M OECIIPUCTPACTHOCTD,
OCYIIIECTBIISIET PYKOBOJCTBO TIPOIIECCOM, Pa3bsCHSET JIMIIAM,
YUYaCTBYIOIIIUM B JieJie, MX MpaBa U 00s3aHHOCTH, TIpeIynpeKaa-
eT O NOCJIEACTBUSIX COBEPIIEHUS (HECOBEPILEHNs) UMH NTPOLIec-
CyaJIbHBIX JEHCTBUM, OKa3bIBAeT JIMIIAM, YYaCTBYIOLIUM B JIEJiE,
CONEWCTBUE B peaM3alliy MX MpPaB, CO3JAeT YCIOBUS IJIs BCe-
CTOPOHHETO U TIOJTHOTO UCCIIEOBAHUS JOKA3aTENIbCTB, YCTAHOB-
JeHust (paKTUYECKUX OOCTOSITEIbCTB U MPABUIIBHOTO MPUMEHe-
HM 1 3aKOHOJIATeIbCTBA [P PACCMOTPEHUM U Pa3pelIeHNH IPakK-
nmaHckux gen (u. 2 cr. 12 I'TIK).

Ocy1iecTBiieHre MPaBOCYAXs IO TPaKAAHCKUM JelaM BefleT-
Cs1 C pa3yMHBIM COYETAaHUEM YCTHOTO U MUCbMEHHOTO HavaJl. Mc-
KOBBIE TPeOOBaHMS, XOAATAlCTBA MPEIbSBISAIOTCS B NMUCbMEH-
HOU (pOpME, OIHAKO B CyIE O3BYUMBAIOTCA cyabeu. IIncpmeH-
Hble JJOKa3aTeJbCTBA 3aUMThIBAIOTCA B rpouecce. Camo pazou-
paTeIbCTBO MPOBOAMTCS YCTHO, HO BEJETCSl IMCbMEHHBIH MPOTO-
kon. CyneOHoe pellieHre COCTaBIIsSIeTCs] B MUCbMEHHOU hopme 1
OIJIALIAETCs YCTHO.

[MpuHIIMT CyneOHO NCTUHBI paHbIlie Ha3bIBAJICS TIPUHITUTIOM
00BbEeKTUBHOM UCTHHBI. McTHHA — afieKkBaTHOE BOCTIpUSITUE Mpe[l-
METOB U SIBJIEHUI JEHCTBUTEIHHOCTU MO3HAIOIIMM CYOBEKTOM;
0O0BEKTHBHOE CONepKaHue YeoBeuecKoro no3Hanus. Ilog 06b-
eKTUBHOW MCTMHOW MOHMMAETCsl YCTAHOBJIEHHE OOCTOSTEbCTB
cropa MIMEHHO B TAaKOM BU/I€, B KAKOM OHU CYILIECTBOBAJIU B JIEeHi-
CTBUTEJILHOCTH.

Cyn uHTepecyIoT He Bce 0OCTOSITENIbCTBA, MPEIIECTBYIOIINE



WJIY COYTCTBYIOIIHE BOSHUKHOBEHUIO CIIOPA, & TOJIbKO KOHKPET-
Hble (DAKTHI pACCMATPUBAEMOTO MPABOOTHOIIIEHUS. 3a mpejena-
MH Cy1eOHOTO pa3oMpaTeIbCTBA OCTAIOTCS JIMUYHBIE B3aMMOOTHO-
IIEHUSI CTOPOH, CyObEKTUBHbBIE KAUeCTBA YYACTHUKOB MPABOOT-
HoIIeHuit U T. 1. CyJ] yCTaHaBJIMBAET TOJIBKO (PaKThl, HEOOXOIM-
MBI€ JIJIs1 BRIHECEHUST 3aKOHHOTO, 0OOCHOBAHHOTO U CITPABE/IJIH-
BOTO pelIeHusI.

Kaxnas ctopoHa o0si3aHa 0Ka3aTh OOCTOSTENILCTBA, HA KO-
Topble OHa cchutaercss. COOTBETCTBEHHO, €CI CTOPOHA He JI0-
KaXeT KaKoe-TMO0 0OCTOSATENILCTBO, XOTsI OBl OHO U CYIIECTBO-
BaJIO B JCHCTBUTEIFHOCTH, CYJl BBIHOCHT pEIlicHWE Ha OCHOBa-
HUM YCTaHOBJIEHHBIX (pakToB. OHO OyJeT 3aKOHHBIM U 0OOCHO-
BaHHBIM. TakuM 00pa3oM, OObEKTHBHAsA UCTHHA TPaHC(HOPMHU-
pyeTcsi B CynieOHyIO0.

Ha camom Hu3IIEM ypOBHE HaXOISATCS TPHHITUIBI OT/IEb-
HBIX MHCTUTYTOB (IIpOIIeCCyabHOM (DOPMBI, TOBEIOMCTBEHHO-
CTH, CyaeOHOro npuKasa u T. J1.). B kauecTBe mpumepa paccMoT-
UM OT/IeJTbHbIE TTPUHITUITHI MTHCTUTYTA TIPOIIECCYaTbHON (DOPMBI:

* eIMHOJIMYHOE WJIM KOJUIETHAJIbHOE PAaCCMOTpPEHHeE Jiena: Jie-
Jla B Cy/Ie paccMaTpUBAIOTCS Cy[bel eIMHONIMYHO WU KOJUIETH-
ell B cocTaBe Tpex NMpoeCCUOHAIbHBIX Cy[el B 3aBUCMOCTU OT
WHCTAHINW; KOHKPETHBIN COCTaB Cy/a MPU PACCMOTPEHUH Jiesia
onpenessiercs Ha ocHoBaHuu cratbu 14 I'TIK;

* [JIACHOCTh CYJOIPOM3BOACTBA O3HAYAET IPOBEACHHUE IIO
OOJIBIIMHCTBY KAaTErOpUi JieJ1 OTKPBHITOTO CyAeOHOTO 3aceIaHus
C BO3MOKHOCTBIO TIPUCYTCTBHS JIIOOOTO KeJAIoIIero; 3aKphiToe



cyneOHoe pa3oupaTeIbCTBO MPOBOAUTCS TOJNBKO B CIyYasix, Te-
peurcieHHbix B yactu 2 cratei 10 I'TIK;

* JIJI5 KaJK/IOTO TTPOIIeCCyaTbHOTO MHCTUTYTA XapaKTepeH CBOU
HaOOp MPUHIIMIIOB, U OTPUIIAHUE HAJIMYHMSI TIPUHIUIIOB OT/IEb-
HBIX MHCTUTYTOB TIPaBa B CBSI3U C MX HEJIOCTATOUYHOM TeopeTHYe-
CKOH pa3paboTKoii Oy/eT HOBBIM IIIarOM Ha3a[ B Pa3BUTUU HAY-
KH.



4. I'paxx1aHcKue MpoueccyajbHble
MPaBOOTHOMIEHH A

Jlio6oe TpaBOOTHOIIIEHHE TTPEACTABIISET COO0M OOIIECTBEH-
HOE OTHOIIIEHNE, YPEeryJTMpOBaHHOE HOPMaMU TpaBa.

B. B. fpkoB u FO. K. Ocunos! omnpenensior rpaxaaHcKue
HpoleccyasbHble MPABOOTHOIIEHUS KAK «OTHOILUEHMS, CKJIA/Ibl-
BaIOIIIMECS] MEXKY CYIOM M YYaCTHUKAMU Ipoliecca Mpu COBEp-
IIIEHUH MPOLIECCYAIbHBIX JIEUCTBUI U ypEryIMpPOBaHHbIE HOPMa-
MU IIPOLIECCYATBHOTO TIPABa».

IIpaBoOTHOMIEHHE — 3TO TUHAMUUYECKOE COCTOSIHUE MPABO-
BOro peryiaupoBaHusi. VccinenoBaHus rpakaaHCKUX POIecCy-
QJbHBIX TTPABOOTHOIIIEHUI MOPOMIIA B HAyKE MHOKECTBO JIUC-
KYCCHUH.

B XIX B. Bbpawoimiicss Hemeukuil npoueccyanuct Ockap
Bio/10B BBICKa3aJl UIEI0 O TOM, YTO BECh I'PAXJIAHCKUU MPO-
1IeCC MPEeCTABIISAET COOOM eqMHOE CIIOKHOE MTPABOOTHOIIICHHE .
CnoxxHOCTh 00yCIOBIEHAa MHOTOCYObEKTHBIM COCTAaBOM, HAJIHU-
YleM B CTPYKTYpPE OTIEIbHbIX JIEMEHTAPHBIX PABOOTHOIIEHUI
Y CaMOUl TUHAMMKOM, CTQIMAHOCTBIO €r0 Pa3BUTHSI.

! I'paxpanckuii ponecc / Tox pen. B. B. SIpkoBa. 3-e u3n., nepepad. u gom. — M.:
Hopwma, 2004. — C. 43.
2 Bacbkosckuii E. B. Kypc rpaxnasckoro npornecca. CyObeKTbl 1 00BEKTHI IPOLec-

ca, IpoLeccyalibHble OTHOIIEHUS U AeicTBus. — M.: Bp. bammakossl, 1913. — C. 682,
683.



Briociiencreuu ero uzest Oblia nmoaaepkaHa MHOTUMU OTede-
ctBeHHbIMU y4eHbIMU. [1o MmHeHu0 A. X. ['onpmcTEHa, «. . .TTPO-
1IECC €CTh IOPUINYECKOE OTHOIIIEHNE, PAa3BUBAIOIIEECs IO TEM Xke
CTYNEHSIM, KaK 1 BCAKOE APYroe MpaBOOTHOIIIEHUE .

DTOH Ke TOYKU 3PEHM S TTPUIEP)KUBAIUCH M1 HEKOTOPBIE COBET-
CKHue TmponeccyanucThl: «['paxgaHckoe mporeccyaabHOe MPaBo-
OTHOIIIEHNE — eIMHOE CJIOKHOE (KOMILUIEKCHOE) MPaBOOTHOIIIe-
HUE, B COCTaB KOTOPOTO BXOASAT 3JIEMEHTapHbIE MPABOOTHOIIIE-
HUs1. Bee oTnenbHbIe MTpaBa v 00SI3aHHOCTU YYaCTHUKOB IPOIIEC-
ca MMEIOT CMBICII TOJIBKO B OOIIEH MX CBSI3M, CAMOCTOSITEJILHO-
ro 3HAUeHUsI OHU HE MMEIOT, BCe OTHOIIEHUS TUMA “Cyd — OT-
BETYMK”, “Cy — CBHIETENb”, “Cy/l — SKCIEPT” Y TOMY TOJ0OHBIE
MIPEJCTaBIAIOT COOOM JIeMEeHTapHBIE TTPABOOTHOIICHHMS, BXO/I -
I[1E B COCTAB €IMHOIO CJI0KHOI0 (KOMIIJIEKCHOTO) TPOLIECCYalIb-
HOT'O TTPABOOTHOIIIEHHU S, SIBJISIIOIIErOcsl 00beIMHEHHON (popmoi
JTAHHOT'O TTpolIecca Ha ONPEIEIeHHOUN ero CTalum».

HekoTtopele coBpeMeHHbIE YUYEHbIe TAKKe MPUIEPKUBAIOTCS
9TOM TOYKM 3peHus. Tak, no muenuio B. B. fIpkoBa u 1O. K. Ocn-
TOBAa, «BEPHBIM SIBJISIETCS TIOAXO/I, COTJIACHO KOTOPOMY O KaX-
JIOMY TpakJJaHCKOMY JIe]Ty BOHUKAET €MHOE CJIOKHOE MPOIieC-
CyaJIbHOE ITPaBOOTHOILIEHUE, B PAMKaX KOTOPOTr0 BO3HUKAIOT, U3-
MEHSIIOTCS ¥ IPEKPAIIAIOTCS OT/AEJIbHbIE MPABOOTHOIIEHUSI, CBSI-
3aHHBIE C OCYIIECTBJICHUEM OTHEbHBIX MPOIECCYATbHBIX JEi-

3 Tomsmeren A. X. YueGuuk PYCCKOTO I'pa’kJaHCKOTO CymorpousBoacTea. — I16.:
Tunorpacusa M. M. Cracionesuya, 1907. — C. 14.



CTBUI»*.

[MpotuBHUKOM 3TOi Teopuu ObUM COBpeMeHHHK A. X.
Tonmbmcrena I'. A. HedenbeB, a Takke OOJBITUHCTBO HBIHEIITHUX
yuenbIx-miporieccyamuctoB (H. A. Yeunna, M. C. HlakapsH, U.
M. 3aiiiieB u ap.).

B oreuecTBeHHON Hayke OOJBIIMHCTBO YYEHBIX paclicHUBa-
10T TPaXJaHCKUE MpoliecCyaibHble MPABOOTHOIIEHHUSI KaK CU-
CTeMy MPaBOOTHOIIEHUH, BOZHUKAIOIIUX B XOJ€E CYJOINPOU3BO/I-
cTBa. DTO MHEHUE SABJIETCA Oosiee 000CHOBaHHBIM. HeT cMmbic-
JIa U3JIMIITHE YCJIOKHSTh TEOPHIO, CBOMSI BCE pa3HOOOPA3HbIE OT-
HOIIIEHUS K €IUHOMY «OOIlIeMy 3HaMeHAaTel0» — KOMIUIEKCHO-
My mpaBooTHoITIeHHI0. OObeMHEHNE PA3HOIIAHOBBIX TPaKJaH-
CKHUX TPOIECCYaJIbHBIX OTHOIIIEHUN B CHCTEMY OoJjiee COOTBET-
CTBYET UX CYTH M LIEJISIM I'PaXkJIAHCKOTO CyAOIPOU3BOJCTBA.

Her B Hayke eqUHOr0 MHEHUS U M0 MOBOAY 00s13aTeIbHON PO-
JIM Cy/la B MpOIeCCyasIbHbIX OTHOIIEHUsIX. HekoTopble aBTOpbI
JOIYCKAIX BO3MOXHOCTb I'PaXJAHCKUX IMPOLIECCYATbHBIX Mpa-
BOOTHOIIICHUI MKy yUYaCTHUKAMHM Tpoliecca 0e3 yJacTus Cy-
na. OnHako cnenyert cornacuthesi ¢ MHeHueM B. M. [llepcrioka,
B. B. fpkosa, 1. M. 3aiiniena, /1. M. Yevora u ap.: 6e3 yyactus
cyaa oHU HeBO3MOXHbI. CyOBeKThI Mpoliecca He UMEIOT B3arM-
HBIX TIPaB U 00si3aHHOCTeN. Bee X B3aMMOOTHOIIIEHUS OTTOCpe-
JYIOTCSI TPOLIECCOM U CYHAOM.

PaccMoTpeHure Takoro C/0KHOrO M HEOTHO3HAYHOTO MpeiMe-

4 I'paxpanckmii mponecc / Tox pen. B. B. dpkosa. 3-e u3n., nepepad. u gor. — M.:
Hopwma, 2004. — C. 43.



Ta, KaK MPaBOOTHOIIEHUsI, MPEINOaraeT U3J0KEHUE CTPYKTY-
pbl. CTPYKTYPHBIMH 3J1€eMeHTAMHU [TPABOOTHOIIIEHUS SIBJISIIOT-
Ccs1 ero CYyOBEKThI, OOBEKT U COACPIKaHUE.

CyOBeKTbI I'paXkJIaHCKUX MPOIeCCyaTbHBIX TPABOOTHOIICHUIA
— CY[I ¥ BCE UHbIE JIMIA, YYaCTBYIOIIIHUE B rporiecce. Takum oOpa-
30M, CyObEKTOB ITPOIECCYATbHBIX PABOOTHOIIEHUI MOKHO pa3-
JIeSTUTh HA TPU TPYIIIIbL:

* 1) eyn;

* 2) 1u1ia, y4acTBYIOIIIKE B JIETIE;

* 3) M1, COACUCTBYIOLIME OCYILECTBIEHUIO ITPABOCYIUS.

Cyn B rpakJjaHCKOM MpOIIecce SIBJISIETCS OPraHoM rocyaap-
CTBEHHOW BJIACTM W, COOTBETCTBEHHO, BbIpa3UTEJIEM rocynap-
cTBeHHOU Bonu. OH 3aHMMaeT pykoBofsiiee nonoxenue. [Ipo-
HeccyasibHasi pojib MHBIX CYOBEKTOB OIpeeliseTCs] HATMIreM
3aMHTEPECOBAHHOCTH B pe3yJibTaTe.

OOBEKTOM TPABOOTHOIIIEHHS SIBJISETCS TO, HA YTO OHO Ha-
npasieHo. [To o61wM 0ObEeKTOM BeeX rpakJaHCKUX MPOLIECCY-
QJIBHBIX MPABOOTHOIIEHUI B HAyKe OOBIYHO IMOHUMAETCsl MaTe-
pUATBHO-TIPABOBOM CHIOP WJIM MHOE CIIOPHOE TpeOOBaHKE, HaX0-
JiSIeecs Ha pa3pellieHuu Cyaa.

Kaxoe otnenbHOE MpaBOOTHOIIEHUE XapaKTepu3yeTcsl crie-
[IMaJIbHBIM 00OBEKTOM. B KauecTBe crienmaibHOro 0ObeKTa 0ObIY-
HO BBICTYMAIOT Te OJyiara, Ha JIOCTUKEHHE KOTOPHIX HAIPaBJIEHO
BCSIKOE IMPABOOTHOIIIEHUE, TOT PE3YJbTaT, KOTOPbIA JOCTUTAETCS
B IIPOLIECCE €TI0 OCYIIECTBIICHUS.

OOBEKTOM MPABOOTHOIICHUSI MEX Ty CYJIOM U CBUJIETEJIEM SIB-



JISIIOTCS COOOIIEHHbBIE CBUICTENIEM CBEICHUS, SIBJISIONIMECs [10-
Ka3aTeJIbCTBOM 10 JEITy.

Conepxanue rpaxJIaHCKUX MPOLECCYalIbHBIX TPABOOTHOLIE-
HMIA OOBIYHO OMpefesseTcs IMO0 Kak Mpasa U 00s13aHHOCTH CTO-
poH (H. A. Unuepuna, /1. M. Yeuor, K. 1. Komuccapos u ap.),
00 Kak MporieccyanbHble NedcTBus (A. A. MenbHUKOB 1 JIp. ).
OnTyMaIbHOM TPEJICTABISAETCS TPEThS TOUKA 3pEHUS: MpaBa U
00S3aHHOCTH HEPa3pbIBHO CBSA3aHBI C MPOLIECCYaTbHbBIMU JEH-
CTBUSIMM, COCTABJISAsl €AMHOE COAEPKAHUE IPAXKJAHCKUX ITPOLIEC-
CYQJIbHBIX ITPABOOTHOILIEHUM.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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