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M. [I. Hlapropoxnckwii, 5. B. BomkenkuH. «l30paHHbIe paOOTHI 0 YrOJIOBHOMY ITPaBY»

Kuznb n Hayuynas aesarejabHocts M. /1. Illlapropoackoro

B psany BeIgaonmxcsi 0TeuecTBEHHBIX ITPaBoBeAoB XX B. IOCTOMHOE MECTO 3aHUMaeT npodec-
cop Cankr-IletepOyprckoro (Jlenunrpaackoro) yausepcurera Muxawmn [Japunosud Hlaproponckuii.

OH ponwics 2 anpenst 1904 r. B Opecce, B ceMbe CITyXallero, paboTaBIIero B YaCTHBIX KHIIK-
HbIX (pupMax. OKOHYMB 5 KJIACCOB TMMHA3MM, MPOQIIKOIY U NOATOTOBUTENIBHBIE KYpChl, B 1923 1.
Muixaun JIaBuioBAY MOCTYNUI YYUTCS HA IOpUAMUYECKUI (haKyabTeT VIHCTUTYTa HApOJHOIO XO35H-
crea B Ogecce, 3aTeM OKOHYMJI aClIMPaHTypy Toro ke uHetutyTa (1929 r.) m nmpuctynmi k npero-
naBatesibckoil padote. B Te ke rogpl (1928—1934) oH paboTaeT cTapiiMM HAyYHBIM COTPYIHUKOM,
3aTeM YYeHbIM cekpeTapeM BceykparHCKOro kabuHeTa n3y4yeHusl IpecTyMHOCTH.

Vixe B actiupantckue rogpl M. [1. [llapropoackuii HAYMHAET aKTUBHYIO HAYyYHYIO A€ATEJIbHOCTb.
U ecnm nepsas omyonmkoBaHHast padota «O nmpaBe cCOOCTBEHHOCTH IPH KYTLIE-TIPOJaXe B PACCPOUKY
riaTexa» Oblla MOCBSIIEHA MPaXAaHCKO-IIPAaBOBBIM BOIIPOCAM, TO B MOCJEAYIOIINX UCCAEIOBAHUSAX
MOJIOZION YUYEHBII 00pamiaeTcsi K yroJoBHO-IIPABOBOM M KPUMUHOJIOTMUECKOM MTPOOJIeMaTHKeE.

B 311 roapl ObUM OMyOIMKOBaHBI Hay4dHble CTaThbu «O HaKa3yeMOCTH IOJIOBOTO CHOIIEHUS
nyteM oOmaHa» (1927 r.), «Jlo/KHOCTHOE JIMIIO W TipefcTaButTesb BiacTi» (1927 r.), «CyObekT
JOJKHOCTHOTO mpectyrieHus» (1928 r.), «YronoBHas crarucruka» (1929 r.), «IIpectynHocts B
Egporie u B CCCP» (1930 r.), monorpapuu «Momenandyectso B CCCP u Ha 3anazge» (1927 r.),
«Hogwtit yronosusiii kogekc YCCP» (1927 r.) u psaa apyrux padot. B atux panHux padorax ObLIO
copmyarpoBaHo HayuHoe Kpeao M. 1. Ilapropoackoro, KOTopoe OH CTPEMMIICS! BOIUIOTUTh U B
NOCJIeIYIOIIMX UCCIEA0BAHUAX, HECMOTPSI Ha BCE TPYAHOCTH, CBSI3aHHBIE C HAYYHOMU LIEH3Y POl MJeo-
JIOTMYECKUM AMKTaTOM, CyIIECTBOBABLIMM B CTPAHE B IOjibl €10 XU3HU. «LIeHTp 0co60ro BHUMaHuUs
KPUMMHAIIUCTA, — [TUCAJI aBTOP B CTAaThe « YTOJIOBHAS CTATUCTUKA», — IEPEHOCUTCS CETO/IHS C BOIIPO-
COB y3KOJOrMaTH4eCKOro XapakTepa Ha BOIIPOCH coliaibHbie. .. He mpocto kBanuduimposats mnpe-
CTYIUIEHHE, & U3y4YaThb €r0, UCCIIEIOBATh 3AKOHOMEPHOCTb €0 PA3BUTHS U 3aBUCUMOCTb OT COLIUAIIb-
HBIX SIBJICHUH, HAWTH HanOoJiee MPaBUJIbHbIE CIIOCOOBI OOPBHOBI C MPECTYMHOCTHIO KaK COLMATbHBIM
sIBJIEHUEM, 3HATh 3aKOHBI M BHYTPEHHHE COLMAJIbHBIE TPUYMHBI, KOTOPBIE MOOYKAAIOT JIMIO HA Tpe-
CTyIUIeHMe. .. Perenue 3Tux 3agaq TpedyeT CUepIbIBAIOIIEro 3HaHUsI COCTOSIHUS TPECTYITHOCTH, U
TOJIBKO B 9TOM CJIy4ae HayKa MOKET CBOEBPEMEHHO CUTHAJIM3UPOBATh O HAMEYAIOIIMXCS TEHICHLIUAX
B Pa3BUTUU MPECTYIHOCTH».

B 1934 r. M. [I. lllaproponckuii nepeesxaet B Jlenunrpan, rae padoraer B FOpuguueckom
MHCTUTYTE JIOLEHTOM, 3aBeyIoUIMM Kadeapoll yroJIOBHOIO MpaBa, JEKaHOM CyAeOHO-IPOKYpOp-
CKoro (paxkyJypTeTa, 3amectuteneM aupekropa Mucturyra. B 1937 r. oH 3amuinaeT KaHAUAATCKYIO
AUCCEPTALIUIO.

B utone 1941 r., ¢ Hauanom Benukoii OrteyectBenHoit Boinbl, M. 1. Ilaproponckuii m006-
POBONIBHO BCTymnaeT B pAnasl KpacHon Apmun n go uwons 1942 r. Haxoputcs Ha JIeHMHrpaackom
(poHTe B KauecTBe wieHa BoeHHoro TpubyHana ¢ppoHTa. 3ateM OH ObUT BbI3BaH B MOCKBY, e 10
eBpansa 1943 r. paboTas crapiiiM KOHCY/IbTaHTOM IpaBoBoro otaena Cosera Hapoansix Komuc-
capos CCCP, a no3nHee — uieHoM BepxoBHoro tpuOyHana MOCKOBCKOTO BOGHHOTO OKpyra, CTap-
IIMM MHCIEKTOPOM-KOHCYJIBTAHTOM [ JIaBHOTO yrpaBieHHsi BOGHHBIX TPUOYHAJIOB M HAYaJIbHUKOM
OT/IeJ1a MOArOTOBKH Ka/ipoB. HecMoTps Ha 3aHATOCTD 110 ci1yk0e, OH He OpocaeT NpenoJaBaTeIbCKylo
Y Hay4HYIO JeSITeIbHOCTb U paboTaeT 1.0. podeccopa I0puAn4ecKoro MHCTUTYTa MOCKOBCKOTO yHU-
BepcuTeTa U B BoeHHO-10praueckoil akageMun. SIBisercs crapliiM HayYHbIM COTPYJHUKOM Bcee-
COIO3HOT'O MHCTUTYTA IOPUIMUYECKUX HAyK M TOTOBUT JOKTOPCKYIO JTUCCEPTALMIO O MPECTYIJIEHUIX
MPOTHB JINYHOCTH, KOTOpPYIO OnecTsie 3amuiaer B Mapre 1945 r. BeicTynasime Ha 3amure Juc-
cepranmy opurmanbHbie onnoHeHTHl mpodeccopa M. M. Ucaes, A. A. I'epuen3on, A. H. Tpaiinux
1 HeouiaibHble onnoHeHThl pogeccopa M. H. I'eprer u A. A. [IMOHTKOBCKMIT OTMEUAIOT CaMo-
CTOATEJIbHOCTh HAyYHOTO UCCIIEIOBAHU S, CMEJIOCTh M OPUTMHAJIBHOCTb aBTOPA B IIOCTAHOBKE U Pa3pe-
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[IEHUY TEOPETUYECKUX M MPAKTUYECKUX MPOOJIEM YTOJIOBHOTO MpaBa, OOJIBIIYIO SPYAUIINIO COUCKA-
TeJIs, OOraThlil PYCCKMI M MHOCTPAHHBIN HAYYHBIN M 3aKOHOJIATENILHBIN MaTepUal, UCTIOIb30BAHHBIH
uM. 3ammra TokTopckon quccepramuu M. I1. [llapropoackoro sBUiach CTOb HEOPAWHAPHBIM COOBI-
THEM, YTO eMy ObUIa MOCBSIIEHa CrielMaibHas MyOIuKanus B KypHale «ColpanucTuiyecKkas 3aKoH-
HOCTb», TJIe U3JIarajliCh OCHOBHBIE MOJIOKEHHS AUCCEPTALIMM U BBICTYIIIEHHIA O(UIMATBHBIX OIIIO-
HeHTOB (cM.: ColManuctruaeckas 3aKOHHOCTh. 1945. Ne 6).

B Tom *ke rogy B coorBerctBum ¢ nocraHoienreM koiuterun HKIO CCCP Muxaun [Jasugo-
BUY HampapJisieTcsl Ha padoty B JleHuHrpam, rae B Mapte 1946 r. HazHayaeTcs 3aBeyomum Kade-
POH yroJIOBHOTO TpaBa JICHUHrpaICKOro rocy1apCTBEHHOTO YHUBEPCUTETA, KOTOPYIO BO3IJIABIISIET B
teuenue 17 nert. [lon pykoBoacrsom M. 1. Illapropoackoro kadgenpa BCKOpe CTAHOBUTCS OTHUM U3
BE/IyIIMX HAYYHBIX KOJJIEKTUBOB B OOJACTH YTOJIOBHOTO M MCIPABHUTENILHO-TPYIOBOTO rnpasa. [lox
penakierd M. [, IIlapropockoro v ¢ ero y4acTrieM BBIXOISAT HECKOJbKO yueOHUKOB mo Ooriei
1 OcoOeHHoIt yacTsiM yrojoBHoro npasa. B 1962 r. kadeapa BbimyckaeT nepbiii KommenTapuii k
VYronosaomy kozpexkcy PCPCP 1960 r. B 1968 r. Boixogut nepsbiii Tom nsiTutoMHoro Kypca cosert-
CKOTO YTOJIOBHOTO TpaBa, 3aBepIIeHHOro u3aanueM yxe nocie cmepta M. J1. [llapropojackoro. tot
(pyHIaMeHTaNIBHBIN TPYA U MO CEeH IeHb OCTAeTCsl HACTOJIbHOM KHUIOH /JI1 OTEYECTBEHHBIX KPUMHU-
HAJTCTOB, TIOCKOJIBKY TIPE/ICTAaBIISIET COOO0I HarOoIIee MOIHOE U ITyOOKOe M3JI0KEHNE HAYYHBIX IS
10 Pa3IMYHBIM MPOOIeMaM yroJIOBHOTO TpaBa.

YV M. [I. IIapropoackoro y4usnuch U Moj €ro pyKOBOACTBOM 3ALUTUIIN KaHIUAATCKUAE TUCCep-
Talmu 45 4eloBeK, MHOTUE U3 HUX BIIOCJEICTBUU CTAJIM JIOKTOpamMu HayK. YueHukamu M. J1. Illap-
TOPOJICKOTO ObLIIM TaK¥e U3BecTHbIe yueHbl, kak H. A. benses, A. C. I'openmuk, M. C. I'puntepr, I1.
C. darens, M. E. Edumos, U. U. Kapnen, H. C. Jleiikuna, B. C. ITpoxopos, B. r. CMmupHOB u apyrue.
Mhae takxe nocyactmBuioch B 1960-1963 rr. yuutsest og pykoBoacrsoM M. 1. Illapropoackoro.

Kak nayuHoro pykoBogutenss Muxanna J[laBugoBrYa OTIMYQIM UCKIIOUYUATEbHAS] TIOPSI0Y-
HOCTb 1 100PO’KENIaTeIbHOCTh, TOTOBHOCTh OKa3aTh BCAUYECKYIO MOAAEPKKY CBOUM YUEHHKaM U KOJI-
neram. OH HUKOTJa HEe HaBsI3bIBAT CBOETO MHEHUSI, MPEAOCTABNISsl YUEHUKAM TMOJTHYI0 TBOPUYECKYIO
CaMOCTOSITEJIBHOCTb, HE CTECHSUICS ITPU3HATh MOYac MPaBOTy ONIMOHEHTOB B Hay4yHOM criope. Hac
BCErJa BOCXMINAIA €r0 MHTEUIMTEHTHOCTh U OTPOMHAsI SPYAUIIMS, BEKJIMBOCTb U JETMKATHOCTD,
YMEHHE BECTH TUCKYCCHIO U OTCTaMBaTh CBOE MHEHHE NIPU MAKCUMaJIbHOM KOPPEKTHOCTU U YBAXKH-
TEJILHOCTH 110 OTHOIIEHUIO K MPOTHUBOIOJIOKHON MO3UIIMU U K ee cTopoHHUKaM. [1pu Bcell cBoeit
BHEITHEH MSATKOCTH OH ObUT ITyOOKO MPHHIIUIUAAIBHBIM YEeJIOBEKOM M YUEHBIM, CYMEBIIIUM Jake B
CJIOXKHOE BpEeMsI OCTaBaThCs 0OPA3IIOM YeCTH U OJIarOpPOJICTBA, OBITh BEPHBIM CBOMM yOEKICHUSIM.

OpnnHako BepHeMCsl BO BTOPYIO MOJIOBUHY 40-X TOIOB, OKa3aBIIYyIOCs BechMa IJI0IOTBOPHON B
HayuHou aestenbHoctd M. [I. Ilaproponckoro. B 1947 r. B «Yuensix Tpynax BeecowosHoro nHetu-
TyTa I0PUANYECKMX HayK» OblUla OMyOaMKoBaHa Oosbinasi cTaThsl «[IpuunHHAs CBSI3b B YTOJIOBHOM
npaBe», B KOTOPOH OTYETIMBO MPOSIBUJICS HAYYHBINA CTUIIb YYEHOTo: TiyOoKoe usocodpckoe odoc-
HOBaHUE MpejlaraeMblX peleHni, oOpallieHre K TpyaaM MpeAliecCTBEHHUKOB, UCIOJIb30BaHKE 3apy-
OeXHBIX UICTOUHMKOB, MAaTepPUAJIOB IPAKTUKK. B vTOre MccnenoBanus aBTop MpUIIEN K CIeIyONM
BbIBOIaM: «1. [IpUUMHHOCTD, KaK U CyObEKTHBHASI BUHA, SIBJISETCS] HEOOXOAMMBIM SJIEMEHTOM JIIsI
YCTaHOBJIEHU S OTBETCTBEHHOCTH. 2. CyIIecTByeT peasibHasi, 00beKTUBHAS, HAXOASIIASCS BHE pa3yma
YeJioBeKa MpUYMHHAS CBsI3b. 3. HUKaKoOM pasHUIBI MEXAy MPUIMHAMYU W YCJIOBUSMH HET, OJHAKO
HE BCE MPUYMHBI PaBHOLIEHHBI. 4. Bompoc o cily4aifHOCTH J0JKEH peniaTbesi Kak 00 OOBeKTUBHOM
KaTeropyu, U B CIIy4asiX OOBEKTUBHOM CITyYalHOCTH MCKJIIOYAETCSl OTBETCTBEHHOCTh 32 Pe3yJbTaT.
5. 1751 yronoBHO-TIPAaBOBOW OTBETCTBEHHOCTH, OTBJIEKASICh OT OCTAJIbHBIX MPUYUH, HY’KHO M3y4aThb
TOJIBKO T€, KOTOpPbIE, BBI3bIBAsI PE3YJIbTAT, CBSI3aHbI C HUIM BHHOIO CyOBeKTa». B mocnenyomux pado-
Tax y4eHBIN He pa3 OyleT BO3BpAILATHCS K MPpodieMe IPUYMHHON CBSI3M B YTOJIOBHOM TIpaBe, pa3BU-
Basi ¥ YTOYHSISI CBOIO TTO3UIIUIO.

B tom :xe rogy BeIxoguT (pyHIameHTabHass MoHorpadus M. JI. Hlapropoackoro «Ilpecrymn-
JIEHWSI TIPOTHB XXU3HU U 3[J0POBbs1» (32 1. J1.), KOTOPYIO aBTOP MOCBSITUJI TAMSTH OTLIA, PACCTPESIsH-
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Horo (pamcramu B 1941 r. B Onecce. KHura Hanvcana B JTy4IIMX TPAJULIMASIX JOPEBOIIOLIMOHHBIX
POCCUICKMX KPUMUHAIMCTOB. DTOT TPy SHUMKJIONEINYEH: UCIIOIb30BaHbl 3aKOHOAATEIbHBIE UCTOY-
HUKHY, HaunHast ot Tasmyna u Kopana, 3akoHoB Xammypadu 1 Many, [lurectoB FOcTuHMaHa BIIOTH
10 ISHCTBOBABIIMX B TOT MEpUOA YrojoBHBIX KoaekcoB lanvu, Kyowl, Kuras, ®pannuu, Utamim,
Msevinapuu, Typrwm, Mpana, dnorun u napyrux 3apyOekHBIX CTpaH; CTAaTUCTHYECKHE JaHHbIE O
MPECTYIUIEHUAX MPOTUB kK3HU U 310poBbs B CIIIA, IlIseiinapun, Yexocnosakuu, ['epmanuu, ®pan-
uuu, Utanum, bonrapuu, Benrpun, I'perun, IIsermu, lNomianauu, ®unnsaauu, Hoeoit 3enanauuy;
245 nuTepaTypHbIX UICTOYHMKOB, BKJIIOYasl 78 W3aHUK Ha HEMELIKOM, (DpaHIly3CKOM M aHIIMHACKOM
SI3BIKAX.

Hapo ckasars, uTo 3Ta ocodenHocTh uccienosanmii M. [1. [llaproponckoro He ocranach He3a-
MEUEHHOM, M KOTrJa CIYCTsl HEKOTOpPOe BpeMsl B CTpaHe Haudasiach «0OpbOa ¢ KOCMOMOIMTU3MOM»
1 «HU3KOMOKJIOHHUYECTBOM Tiepe] 3arajoM», B TpuKa3e MUHUCTEPCTBA BBICHIETO OOpa30BaHUS
CCCP ot 26 mas 1949 r. otmeuasioch, 4to B MOHOTrpacuu «IIpectyriienusi mpoTyUB XKU3HU U 3[10PO-
BbsI» MIMEET MECTO «...00BEKTUBHU3M, IIPEKJIOHEHHE Nepe]l MTHOCTPAHIIMHOIN», a B CITy:KeOHOW Xapak-
TepucTHKe (arpesnb 1949 r.) yka3pBaiock, 4to «B padorax mpod. [llapropoackoro M. [1. («IIpectyn-
JIeHVe TIPOTHUB KU3HU U 3I0POBbsI» ) 03 HY:K/Ibl Ype3MEPHO MCIOJIb30BaHA OypiKya3Hasi IpUIIecKast
JUTEPATypa, C KOTOPO MECTAMU COJIMIAPU3UPYETCS aBTOP».

B 1948 r. BRIXODUT elie ofHa KpynHas padoTa y4eHOro — «YTOJNOBHBIM 3aKoH» (22 m. 11.),
SIBJISIBIIASICS TIEPBBIM MOHOT papryeCcKUM MCCIIeIOBaHUEM TIPOOJIEM YTOJIOBHOTO 3aKOHA B COBETCKOM
YTOJIOBHOM ITpaBe. VICTOUHMKHM YTrOJIOBHOI'O IpaBa, CUCTEMa U CTPYKTYypa YIOJIOBHOI'O 3aKOHA, TeX-
HUKa yrOJIOBHOTO 3aKOHOJATENIbCTBA, TOJIKOBAHHUE YTOJIOBHOTO 3aKOHA, aHAJIOTHSI B YTOJIOBHOM I1paBe,
JEWCTBUE 3aKOHA BO BPEMEHU U B MPOCTPAHCTBE, MEXyHApPOJHOE YroJIOBHOE MPaBo, Bbllaya Ipe-
CTYITHMKOB M MTPaBO YOEKHIIA — 3TO HETIONHBIN MepeueHb MpooJieM, PACCMOTPEHHBIX KaK B UCTOPH-
YECKOM acTieKTe, TaK U C O3UIH COBPEMEHHOT'0 OTEUECTBEHHOTO 1 3apyOesKHOTO YTOJIOBHOTO MPaBa.
MoHorpagus «YToMOBHBIN 3aKOH» U B Hallle BpeMs1 3aC/1yKEHHO IIPUBJIEKAeT BHUMAHKE ClIeUaIIH-
CTOB, U3YYAIOLIUX UCTOPUIO U TEOPUIO YTOJIOBHOTO 3aKOHA.

B 50-e rogpr ocoboe BHUMaHue B cBoux uccnenoBanusax M. 1. [llaproponckuii yaemnsier mpo-
Onemam Hakaszanus. [locienHue K TOMy BpeMEeHHU KpyIHble paOOThI IO TEOPUU YTOJIOBHOTO HaKa3a-
HUs1 ObUTH HAITHCAHBI elle B MepBoy rosoBuHe 20-X rofgoB yueHbIMU cTapoid mkosbl C. B. I[To3Hbiime-
BoIM U A. A. Kuxunernko. M. 1. [llapropofckuii rOTOBUT K U3JAHUIO M ITyOJIMKYET IBe MOHOTpapuH:
«Hakazanue no yronoBHOMY TpaBy 3SKCIUTyaTaTopckoro oomectBa» (1957 r.) u «Hakazanue mno
COBETCKOMY yroJIoBHOMY IpaBy» (1958 r.). Kak u B mpeapiaymumx padoTax, B OCHOBY 9THUX KHUT ObLI
TOJIO’KEH OIPOMHBIN MCTOPUUYECKHUI 1 3aKOHOJATENIbHBI MaTepuall, OCMbICJIEHUE OIbITa MPEIbIaY-
IMX uccieaoBaHui. Paccyxaas o copepkaHuu Haka3aHMs U €ro LeJX, aBTOP MPUILEN K BbIBOAY,
YTO B COBPEMEHHOM IIpaBe Kapa, CTpajaHusl SIBJISIOTCA HEM30EKHBIMHU CBOMCTBAMU, COZIEpKaHUEM
HaKa3aHMs, HO HE €r0 LeJISIMU, KAKOBBIMU JIOJKHBI IIPU3HABATHLCS JIMILB [TPEIYIPEk ICHUS COBEpILe-
HUS1 IPECTYIJIEHUI KaK CaMUM IIPECTYITHUKOM, TaK U JpyruMHU JniaMu. «CBOMCTBO OKa3bIBaTh Ipe-
AyTpeauTesTbHOE BO3/ICHCTBIE Ha MIPECTYITHUKA U OKPYXKAIOIIMX €CTh 00BbEKTUBHOE CBOWCTBO CAMOTO
HaKa3aHus, — MUCaJl aBTOP, — OHO ObUIO MIMMAHEHTHO HAKa3aHWIO Jake TOT/a, KOrja 3aKOHOIATe b
ele He oTaaBasl cebe oTyeTa B 3TOM ero cBoictBe. C 3TOW TOUKM 3peHHs CIOpP KJIACCHUYECKOTro U
COIMOJIOTMYECKOTO HalpaBJIieHWH B Oyp:Kya3HOM YroJIOBHOM TpaBe He MMes OOJBIIOro MpakTude-
CKOro 3Ha4YeHus1, 0O U HaKazaHWe Yy KJIACCHKOB, M MEPbl COIIMAIBHOW 3aIIUTHI Y COLMOJIOTOB OOBEK-
THBHO CIIOCOOHBI IPUBECTH K Pa3pelIeHuIo U 00X, U CIIeIIMAIbHBIX PEBEHTUBHBIX 1iesiell. OHaKo
TOI/a, KOIZa 3TU CBOWMCTBA HAKa3aHUsI OCO3HAHbBI M CTAHOBSTCS LIEJIbIO €r0 IPUMEHEHUS, Ha IIepBoe
MECTO MOJKET BBIIBUTaThCSl U BBIIBUTAETCS OJHO U3 ITUX CBOWCTB B KAUECTBE OCHOBHOM LIEJIH, a 3TO
ye BJIMSIET Ha CUCTEMY M XapakTep Haka3aHuil» (HakazaHue 1o coBeTckoMy yrojoBHoMy npasy. M.,
1958. C. 16).

Uccnenosanue yronoBHoro Hakazanusi, mpuBegeHHoe M. 1. Illaproponckum, kak Obl Aajio
MOIIIHBIM TOJYOK U Beieq 3a HUM MHorue yuyensie — H. A. benses, U. U. Kapneu, 1. M. Tanbnepun,
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A. JI. Pemencon, U. C. Hoit, H. A. CTpyukoB u Jp. — CTaJl OCHOBATEIbHO U3Y4aTh IIMPOKUIA CIIEKTP
rpo0yieM, CBA3aHHBIX ¢ Haka3aHueM. CaM ke YUeHBIN Takke He YTpaTH MHTepeca K TOW mpooJie-
Matuke. Hezagonro mo ero cmeptu B 1973 1. Oblia u3/1aHa nocieqHsis ero kaura «Hakazanue, ero
e 1 3(PpHEeKTUBHOCTD», Tie 0c000e BHUMAaHUE YEISIOCh OHATUIO U KpUTepusiM 3(p(HeKTUBHOCTH
HaKa3aHUs M YCIIOBUSIM, 0OECTICUMBAIOIINM €€ TOCTHKEHHE.

B 1957 r. cozmaercs obmiecoo3Hbii xypHal «I[IpaBoBenenue» u M. [1. Illaproponckuii Ha3Ha-
YaeTcs ero I1aBHBIM PeJAKTOPOM. YiKe MepBble HoMepa jKypHajia MOKa3aad BRICOKUI YPOBEHb IyO-
JIMKAIUA U B CKOpoM BpeMeHH «[IpaBoBelneHMe» 3acayXeHHO MPHOOPENI0 M3BECTHOCTh BEAYIIETO
Hay4HO-TeopeTudeckoro nepuoguueckoro m3nanus B CCCP B oOmacTvt I0puIndeckux Hayk.

Hayunsle unrepecsl M. [I. Ilapropoackoro He OrpaHUMYMBAIMCH KPYI'OM YrOJIOBHO-IIPABOBBIX
npoGsiem. B 1961 r. B coaBTOpCTBE € APYrUM BBIIAIOIIMMCS y4eHbIM JIGHMHT paICKOTO rOCy/1apCTBEH-
HOTo yHUBepcuTeTa rnpogeccopoM-uuBmincroM Omummnuanom ConomonoBuueM Modde on nuier
KHUTY «Borpocsl Teopun Inpasa», rie paccCMaTpUBAIOTCA TAKUE BOIPOCHI, KaK CYLIHOCTb IpaBa,
HOpMa MpaBa, MPaBOOTHOLLEHNE, 3aKOHHOCTb Y IIPABONOPSIOK, IOHATHE ¥ OCHOBAHUE I0PUINYECKON
OTBETCTBEHHOCTH, CUCTEMa NIpaBa U CUCTEMaTHKAa IOpUINYECKUX HOpM. [ TTyOrHa U3JI0KeHHs Teope-
THUYECKHMX BOIIPOCOB MpaBa, OPUTMHAIBHOCTh ABTOPCKUX CYXKIEHHI M0 MHOTMM W3 HUX JEJal0T 3Ty
MOHOTpauio aKTyaJIbHOM U MO HACTOSIIIEe BPEeMsl.

Bortpock! 10pranueckoil OTBETCTBEHHOCTH BOOOIIE U YTOJIOBHOM OTBETCTBEHHOCTH B YaCTHO-
CTH, €€ CYUIHOCTb, (priI0cO(CKOE U I0PUINIECKOE OCHOBAHMS MTPOIOJIKAIM MTPUBJIEKaTh BHUMaHKE
YUEHOTO U B JaJibHEMIIEM. VIM OH MOCBSIIIAET MHTEPECHENIIYIO CTaThlO «[leTepMUHN3M U OTBETCTBEH-
HocTh» (ITpaBoBeneHue. 1968. Ne 1) u BHOBBL oOpaliaercs K 3TUM npodiemam B iepBoM Tome «Kypca
COBETCKOTO yrooBHoro npasa» (U3a-so JII'Y, 1968). «BHelHsAs neTepMUHUPOBAHHOCTD, — MUCAJI
aBTOP, — HE OXBAThIBAET BCETO, YTO OINPEAEIISAET YEIOBEUECKOE NIOBE/IEHUE, OHA HE CO3JaeT [T03TOMY U
(batasipHOCTH “yesiOBEYECKUX MOCTYNKOB”, HO BHEIIIHUE JETEPMUHAHTHI BO3/ICHCTBYIOT HA KOHKPET-
HOTo CyObeKTa B KOHKPETHBIX YCJIOBUSIX MECTa M BPEMEHH, IeTEPMUHHPYIOT TIOBE/ICHNE YeJIOBeKa, 1
MoOOM C/IeIaHHBIN MM BHIOOP B KOHEYHOM CUETE IOJTHOCTHIO IETEPMUHUPOBaAH. .. OJJHAKO 3TO JeTep-
MUHHUPOBAHHOCTDb HE TOJIBKO MIPUYMHHAS U HE TOJBKO BHEIHss. B Kpyr B3anmMoencTByomumx (ak-
TOPOB, OOYCJIOBJIMBAIONIUX MOBEAECHUE, BXOJUT M CaM CyOBEKT, €ero BOJIs, €ro pa3yMm, MOo3STOMY OH
OTBEYAeT 3a CBOM IOCTYIIKU... TAKOHN MOAXOJ K BOIPOCY O JETEPMUHUPOBAHHOCTH YEJIOBEYECKOTO
MOBEAEHUS JaeT BO3MOKHOCTb IPaBUJIBHO pa3pellarh BOIPOCH KaK KPUMHUHOJIOTHH, TaK U IIEHOJO-
ruu. OH MO3BOJISIET BECTH OOPHOY C MPECTYMHOCTHIO ABYMs MyTsAMHU: 1) BO3/IEHCTBIEM Ha OOBEKTHB-
HBIE YCJIOBHSI C LIEJIbI0 YCTPAaHEHHsI BHEITHUX IJIs1 CyObeKTa (DaKTOPOB, AETEPMUHHUPYIOIIUX BHIOOD
UM HeXeJaTeJbHOro IJisi OOIecTBa BapuaHTa MOBE/ICHUs; 2) BO3IEHCTBUEM Ha CyOBbeKTa IMocpe[-
CTBOM IPUMEHEHHsI WM yrpo3bl IPUMEHEHUsI HAKAa3aHUsSI M OTPUIIATEIbHOM OLIEHKHM TaKOro TOBe-
JEHWs1, BO3JIEIICTBUEM, BIIMSIOIIMM Ha BOJIIO U pa3yM YesiOBeKa U JETEPMUHUPYIOIUM UX C LIEJIbIO
BBIOOpA KeJaTeIbHOrO IS 00IecTBa BapuanTa rnopeaeHus» (IIpaBoeegenue. 1968. Ne 1. C. 44).

B konie 50-x — navane 60-x romoB M. [I. Illapropoxackuii oOparmiaercss U K HCCIIEIOBAHUIO
HEKOTOPBIX MPOOJIeM KPUMHUHOJIOTHH, U €10 C IOCTATOYHBIM OCHOBAaHHEM MOKHO OTHECTH K YHCITY TeX
YUYEHBIX, KTO Y4aCTBOBAJI B BO3POKACHUH OTEUECTBEHHOW KPUMHUHOJIOTUH Kak HayKu. OH pu3HaBa
HaJIMUMe OObEKTHBHBIX COLIMAIIBHBIX MPUUYHNH, MTOPOKIAIONIMX MPECTYITHOCTh B COIMATUCTIHUECKOM
o01IecTBe, ¥ BUJET UX B IPOTHBOPEUHSIX, HCKAKAIOIINX 3aKOHOMEPHOCTH cotanm3ma. i 60pbObl
C MPECTYMHOCTHIO HEOOXOAUMO IMTPUMEHSITH HE TOJIBKO YTOJIOBHO-TIPABOBbIE, HO U JIPyTHe COIMaIbHbIe
METO/Ibl, KOTOPBIE XOTSI U HE CMOTYT Cpa3y MOJHOCTBIO JTUKBUIMPOBATh IIPECTYITHOCTh, HO, CO3/1aBasi
XKeJlaTeIbHYI0 MOTUBALIMIO YeJIOBEUECKOTO MOBe/IeHUsI, OyAyT ClIOCOOCTBOBATH CHIKEHHIO TPECTYII-
HOCTH.

M. JI. IllaproposcKuii BEICTYAN 32 COIMATBHYIO 00YCIOBJIEHHOCTh YTOJIOBHOTO 3aKOHOAATE -
CTBA, MPOTHB MPUMUTHBHOTO MPEICTABJICHUSI O BOSMOXHOCTH PEIIeHUs CIIOKHEHUIIIUX COLMATbHBIX
3aJa4 C MOMOIIBIO YTOJIOBHOTO 3aKOHA, BCEBO3MOKHBIX BOJIOHTAPUCTUYECKUX MOAXOJOB K 3aKOHY.
STU MBICJM ITPO3BYYAIU KaK JIEWTMOTHUB BO BCTynuTe IbHOM Aokiiajae M. [1. [llapropoackoro, ¢ koto-
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PBIM OH BBICTYITWIT Ha Bcecoio3Hoi KoH(pepeHInY 1Mo mpodieMam yroJIOBHOTO TpaBa, TPOBOAMMOM B
Jlenunrpane B mae 1963 r. B kauecTBe OMHOTO M3 IPUMEPOB TAKOTO TOAXOA W COIUATBHO He 00Y-
CJIOBJIEHHOTO YTOJIOBHOTO 3aKOHA YUYEHbIH MPUBOAUT TOJIBKO UTO MPUHATHIN YKa3 [Ipesunuyma Bep-
xoBHOTo CoBera PCOPCP 00 ycTaHOBJIEHMH YTOJIOBHOW OTBETCTBEHHOCTH 3a CKYIKY XjieOa, MYKH,
KPYIIBI U JIPYTHUX XJIEOOMTPOMYKTOB JIIsl CKAPMJIMBAHMSI CKOTY U MITHIIE.

Peakimst Bnacreit Oputa HezamenmurenbHoi. Ha cekperapuare 11K KIICC M. [1. Hlaproposa-
CKOMY ObLITIO OOBSIBJIEHO CTPOroe MapTUiHOE B3BICKaHKME, OH ObLT OCBOOOXK/IEH OT JIOJKHOCTH 3aBe-
aymoiero kadeapoi yrolIoBHOTO MpaBa, a TakXke INIABHOTO pefakTopa xkypHana «[IpaBoBeneHue».

Ty cnoxHyl0 cuTyanuio Muxamn [JaBunoBuu nepeHec JOCTOMHO, YeMy CHOCOOCTBOBAIU U
MofIIepKKa OOJBITMHCTBA KOJUIET, 1 3a00Ta U AyIIeBHAs TeIyIoTa ero xeHbl — [lapsl MicaeBHbl XyTOp-
CKOM, BEPHOT'O CITyTHHKA U ipyra Muxauna [laBuioBnya Ha pOTSHKEHUH MHOTHX JIET.

B nomxnoctu npogeccopa kadeapst M. 1. [llapropoackuii mpogokaeT akTUBHYIO HayYHYIO
AeATeNbHOCTD. Ero rnpuBiekaoT HOBbIE, OCTPO aKTyaslbHble TPOOIEMbI IpaBa, BO3HUKAIOIIVE B CBSI3H
C HAyYHO-TEXHMUYECKMM MPOrpEecCOM, HOBBIMU TOCTMKEHUSMU B OONACTH T'€HETHKH, MEIUIIMHbI,
kubepHeTukn. B 1969 1. B kypHane «CoBeTcKoe rocy1apcTBO M MpaBO» MyOTMKYeTCs ero CTaThs
«HayuHbIil mporpecc u yroyioBHoe paBo». «[IpaBo B COBpeMeHHOM OOITIeCTBE, — OAYSPKUBAT yUe-
HBII, — HE MOXET U He JOJDKHO OTCTaBaTh OT HAYYHOTO M TEXHHUYECKOTo MpOrpecca, OHO JIOIKHO
CBOEBPEMEHHO PEryJIMpoBaTh T€ OTHOIIEHHS], KOTOPbIE BOSHUKAIOT MPH MCIOJIb30BAaHUM COBPEMEH-
HOU HAyKHM U TEXHUKH, U TI0 BO3MOXHOCTH YCTPAHATh WM, B KpalHEM Cilydyae, OrpaHMYUBATh TOT
Bpel, KOTOPbI BO3HUKAET MPH HEJOCTATOYHO MPOAYMAHHBIX U HEOOOCHOBAHHBIX IKCIIEPUMEHTAX,
KOTOpbIE MOTYT NMPUBECTH K HEMONPaBUMBbIM MOCIEACTBHSM. ..» 3aJavyell I0pucTa, Kak HaMm Ipe[-
CTaBJISIETCS, SIBJISIETCS TIPUBEJCHUE B COOTBETCTBHE MOTPEOHOCTEN M MHTEPECOB OOIIECTBA, KOTOPhIE
MOPOJKAAIOTCS TATAHTCKAM TEXHUUYECKUM IPOTPECCOM, C OCHOBHBIMU MTPaBaMH JIMUHOCTU» («CoBeT-
CKoe rocynapctBo 1 paBo». 1969. Ne 2. C. 87). AKTyaJIbHOCTh TaKOTO MOAXOAA HE TOJIbKO HE yTpa-
YeHa B HalllM JJHU, HO U elrle OoJiee BO3poca.

Oco60 unrepecyer M. J1. [llapropockoro mpodiiema A0myCTUMOrO PUCKa IMPH IKCIIEPUMEHTE,
B NMpo(heCCUOHATIBHOM, B YACTHOCTU MEIUIIMHCKON AesTebHOCTU. [10 ero MHeHMIO, «Ipe/CcTaBis-
eTcsi HeOOXOOMMBIM 3alpellleHre pUCKa B TeX CIyJasix, KOrja COBPEMEHHOE COCTOSIHME HAyKu He
oOecrieunBaeT ere BO3MOKHOCTH YUeCTh Pe3y/IbTaThl SKCIIEPUMEHTA, & BO3MOXKHBIH yliepO upe3Bbl-
yaiiHO BenuK. [Ipy Becex ciydasix paspeleHrs BOmpoca 1o JOMyCTUMOCTH PUCKA ClelyeT UCXOAUTh
U3 COPa3MEpPHOCTH TOM PeabHOM MOJb3bl, KOTOPYIO OH MOXET MPUHECTH, C TEM BPEIOM, KOTOPHIH
MOKET UMETh MECTO» (TaM ke, C. 93). DTU ke UJIeH aBTOP Pa3BUBAET U APT'YMEHTUPYET B CTaThe « YTO-
JIOBHASI TIOJIUTUKA B STIOXY HAYYHO-TEXHUUECKON PEBOJIOIUN», OIMyOIMKOBAHHOM Y:Ke TIOCIIe CMEPTH
yueHoro (cM.: OcHOBHbIe HaripaieHus: 60psObI ¢ pectynHocThio / [Ton pen. Y. M. T'anbnepuna u
B. 1. Kypnsunackoro. M., 1975).

B crarbe «IIporpecc MeauuvHbL ¥ YrOJIOBHOE ITpaBo» (BecTHHMK JIeHMHrpaackoro yHUBepcu-
tera. 1970. Ne 17) aBTOp OTCTanBaI HEOOXOAMMOCTh IIPABOBOTO PEryIMPOBAHUS OTIEPAITHiA TIO TIepe-
cajJiKe TKaHel M OpraHoB, 0OOCHOBAJ HEJOMYCTUMOCTb CIIACEHUSI )KU3HU OJHOTO YeJIOBEKa 3a CueTr
APYroro, HEOOXOIUMOCTh 3aKOHOATEILHOTO YCTAaHOBJICHUSI, YTO JII0OOE SKCIIEPUMEHTHPOBAHUE Ha
JOISIX AOIYCTUMO TOJIBKO C MX COTJIACHS, U JIP.

WHTtepec 10pyUCTOB M MIMPOKON OOIIECTBEHHOCTH BbI3BaJia M CTaThsi «[IporHo3 m mpaBoBas
Hayka» (IIpaBoBenenue 1971. Ne 1), rue aBTOop A0Ka3biBajd BO3MOXXHOCTb ITPOTHO3UMPOBAHUS IIpe-
CTYITHOCTHU ¥ MHIVBUIYaJIbHOTO MPECTYITHOTO OBECHU S M PAacCyKAall O 3HAUEHUH TAKOTO MPOTrHO3a
11l COLMAJIBHOTO TJIaHUPOBaHUS MPO(PHIAKTUUECKUX MEPOTIPUSATHIA.

Opnnoit u3 nocneanux pador M. I1. [llapropoackoro, omyOJMKOBAaHHBIX TIPU €rO KU3HH, Obla
HAYYHO-ITyOJTMIIMUCTUYECKAs CTaThsl «DTUKA WK TeHetuka?» (HoBeiid mup, 1972. Ne 5). Hanmcan-
Hasl Kak OTBET Ha cTaTbio mpodeccopa-reHetrka B. Dppoumcona «PonocioBHas aipTpynusma», 3ta
padora GnecTsIa Kak Mo CoiepkaHMIo, Tak U 1o (popme, ABJIsETCs 00pa3IoM JIoKa3aTeIbHON Hayd-
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HOU JJUCKYCCHHM C UCTIONIb30BAHMEM apryMEHTOB €CTECTBEHHBIX M T'YMaHUTApHBIX HayK, OOpalieHueM
K UCTOPUYECKUM (paKTaM M K XyJ0KECTBEHHOH JIUTeparype.

Hano ckazatb, uto B 60-¢ — 70-e rojibl Hay4yHblil, Ja U TPOCTO YesioBeueckuil aproputer M. 1.
[lapropoackoro ObLT CTONB BEJUK, YTO JII0OAsi HAyYHast MyOJMKalMsl YI€HOTO BbI3bIBajla HEM3MEH-
HBI MHTEPEC y MIMPOKON HAYYHOM M CTY/IEHUECKOU OOIECTBEHHOCTH.

Ckonuanca Muxawun Jasunosuy [laproponckuii 31 arycra 1973 r. u noxoposeH B roc. Koma-
POBO, HEJJAJIEKO OT MOTHJIBl AHHBI AHJIpeeBHbI AXMaTOBOM.

k% %k

Hayunoe nacneque M. J1. Illapropoackoro oueHb BEJMKO. 3a Tofpbl KU3HU UM ObLIIO OIMyONu-
koBaHO 12 moHorpadwuii u 6omnee 230 apyrux padOT MO pa3IMYHBIM MTPOOJIeMaM YTOJIOBHOTO TpaBa U
KPUMMHOJIOTHH, TEOPUHU TIPaBa, MEXAYHAPOAHOTO YTOJIOBHOTO MpaBa, B TOM uucie 27 paboT, nepe-
Be/ICHHBIX Ha MHOCTPAHHBIC SI3BIKM (HEMEIIKUH, TObCKUM, OONTrapcKuil, BEHTEPCKU, PYMBIHCKUIMA,
YEIICKU, aTOAHCKUI, KUTaUCKUI, MOHTONILCKUH). O mmpoTe HayuHbix nHTepecoB M. 1. [llapropon-
CKOT'0 HEKOTOpOE IMpe/ICTaB/IeHre TaeT OMOIMorpadpuIecKuil CIMCOK ero OCHOBHBIX padoT B 001acTu
YTOJIOBHOTO TIpaBa, MPUBEJCHHbIA B KOHIIE HACTOSIIIETO COOPHUKA.

B coopnmk m3bpannsix padot M. 1. [llapropopckoro B 061aCTy yToJIOBHOTO MTpaBa BKIIOUYCHBI
(bparMeHTHI ABYX KPYMHEHUIIIMX MOHOTpahuil yI4eHOTO — « YTOJIOBHBIN 3aKOH» 1 «IIpecTyrieHus mpo-
THB KU3HH U 3]I0pOBbsi». KOHEUHO, 10 3TUM (pparMeHTaM TPYAHO COCTABUTD LIEJbHOE MPE/ICTaBIIe-
HUe 00 3THX (pyHAaMEeHTaIbHBIX padoTax. [ToaTomy s cuen 1enecooOpa3HbIM PUBECTH COICPKaHUE
MoHorpadwuit. OTHAKO BKJIOYEHHBIE B HACTOAIINN COOPHUK (pparMeHTH MOHOTpaduil Ja0T sICHOE
MIPE/ICTaBJICHUE O HAyYHOM CTHJIE ¥ TBOPYECKOM METOJE BBIIAIOIIErocs yueHOro. [1ouTy mojHOCThIO
nyonukyercsi MoHorpacdus «Hakazanue, ero 1ieb 1 3pgpekTuBHOCT» (1973 T.) 32 UCKITIOUEHHEM
nocneqHed riaBbl «Llenu HakazaHus B Oyp:Kya3HOM YrOJIOBHOM IpaBe U ero 3(¢eKTUBHOCTh». [1y0-
JIMKyeTcs Takxke psaf Teopernaeckux crareit M. 1. Illaproponckoro o npodiemam, He TIOTepsIBIIM
CBOEH aKTyaJbHOCTH.

Bce Tekctsl npuBOasTCs 6€3 KaKMX-JIMO0 KYIIOp MO MICOJOTMYECKUM COOOpakeHusM 1 6e3
kommeHTapueB. M. [1. [llapropojckuii yOekJeHHO CTOSUT HA MO3UIMAX MATEPUATUCTUICCKON JTha-
nekTUKU. COBPEMEHHOro YMTaTesisi, BO3MOXKHO, TOKOPOOSIT JOCTATOYHO YaCTOE IUTHPOBAHUE aBTO-
POM BBICKa3bIBAHUI «KJIACCUKOB MapKCHU3Ma-JIEHUHU3Ma», PELIEHNI IApTUIHBIX Che3]10B, HE BCEra
00OCHOBaHHasI KPUTHKA «Oyp:Kya3HOro» yrojoBHOTO mpasa. Ho He ciemyeT 3a0biBaTh, B KaKue Bpe-
MeHa MUCAIUCh 3TU padoThl. U Besl 9Ta «maeoornyeckas meayxa» He MOKeT 3aTMUTh HAyYHYIO ITPo-
30pJIMBOCTh aBTOPA, TTYOWHY BBICKA3aHHBIX MM HJEH, MPEACTABISIONUX HE TOJTbKO UCTOPUYECKUI
MHTEpEC.

Jlokmop opuduueckux Hayx,
npogpeccop Canxm-Ilemepoypeckozo
20CY0apCmeeHH020 YHugepcumemad,
3acaydicenHblil Oesimens Hayku PO
Bosowcenxun b. B.
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IIpecTymieHus1 IPOTUB KU3HU U 3I0POBb’

I'masal
IIpecTyniieHus1 NPOTUB KU3HHU

§ 1. IlousAATHE YOMIICTBA B HCTOPHH IIPABa U B el CTBYIOIEM IIpaBe

A. Onpeniesienne youicra. YOUiCTBO SIBJIsSIETCS OAHMM U3 HauOoJiee APEBHUX MPECTyILIe-
HUIi B YTOJIOBHOM 3aKOHOZIATENIbCTBE. DTOMY MPECTYIUICHHUIO BCEr/Ia YAEISUIOCh B TEOPUU U HICTOPUU
YTOJIOBHOT'O TIPaBa UCKJIIOUUTENIHHO OOJIbIIIOe BHUMaHUe. MOKHO CMeJIO CKa3aThb, YTO OOJIBIIMHCTBO
rpo6seM oOIIel YacT! YroJOBHOTO IMpaBa — BOIPOC O CyObEKTUBHOM CTOPOHE COCTaBa, BOMPOC O
HpH‘lI/IHHOﬁ CBA3H, BOITPOCHI O COYHYaCTUM, O MPUTOTOBJICHHUU U NIOKYIIECHUU — B 3HAYUTEJILHOM MEpe
pemaiiCb MMEHHO B CBA3U C 9TUM KOHKPETHLIM HpeCTyHHeHl/IeM.2

CII0X)HOCTb COCTaBa YOMHCTBA BBI3bIBAET HEOOXOIMMOCTD B TIIATEILHOM M3yYSHUH BOIIPOCA O
TOM, YTO CJIe/IyeT MOHMMATh TI0J] STUM MPECTYIUICHHEM B YTOJIOBHOM 3aKOHOJATeNbCTBe. B Haiiem
VTro10BHOM KOJIeKCe, KaK M3BECTHO, BOOOIIIE He IaeTCs ONpe/ie/ieHHs yOMIACTBA, TIPH TOM, OUYEBH/IHO,
HUCXOOUIN U3 MPEATNIOIOKECHUA, YTO 3TO ITOHATHE O6HICHpI/IHHTO. Takoe PEIIEHNE MBI HE MOKEM ITpU-
3HaTh MPABWJIBHBIM, ONpe/esieHre YOMICTBA BOBCE He OECCIIOpHO, a, HAIIPOTHB, BO MHOTOM BeChbMa
CIIOPHO, JIa ¥ HAllle 3aKOHOJATEJIbCTBO JAaeT ONpe/eieHue TaKOMY COCTaBy, KaK Kpaxa, KOTOpBIH
TaKXE SABJISIETCA HE MEHEEC O6HICHpI/IHHT])IM.

Onpenenenue yowiicTBa ciemyeT (GopMyJIMpoOBaTh TaKUM 0Opa3oM, UTOOBI YOMICTBO OBLIO
OTTPaHMUYEHO OT OJMM3KKX K HEMY MOHSTHIA, TOTOMY B TIOHSTUM YOUICTBA CJeAyeT MOYEPKHYTh Ba
MOMEHTA — HEMPaBOMEPHOCTb, OTTPAHUYMBAsI YOMICTBO, TAKUM 00pa3oM, OT UHBIX CTy4aeB JIMIIIE-
HUSA XKNU3HU, U €ro yMbIH_UIeHHI)Iﬁ XapaKTEP, OTIrpaHUYIUBAA €I0 9TUM OT APYIrUX CIy4acB HEIIPABO-
MEpHOTO MpUYrMHeHHst cMepTH. [103ToMy MBI OnpeiesnsieM yOURCTBO Kak YMBIIIJIEHHO€ HENpPaBo-
MEepHoOe JIHIIeHNe KU3HN PYroro 4ejoBeka. [lon nuineHreM ke KU3HU MOHUMAETCsl BCSIKOE
«IPUYMHEHNE BUHOBHBIM CMEPTHU JIPyTOMY YeJIOBEKY».>

OnpepesneHue 3TO BIACIACT, TAKMM 00pa3oM, MOHATHE YOUICTBA U3 OOIIETo MOHSTUS JIUIIIe-
HUSI )KM3HU, TaK KaK BOBCE HE BCAKOE JIMIIICHHE KU3HH SIBJISICTCS] HEIIPABOMEPHBIM U BJICYET 32 COOOM
YTOJIOBHYIO OTBETCTBEHHOCTb. JIWIIIeHNe KU3HU HA BOWHE, TIPU MCIOMHEHNH CYJeOHOrO IPUroBopa,
B COCTOSIHUU KpaiiHel HeOOXOAMMOCTH WJIM HEOOXOIMMOUN OOOPOHBI M B PsIie IPYTUX CIIydaeB — HEe
ecTb youiictBo. HeocTopoxHOE JMITIeHHe KU3HU TaKxke IiejiecooOpa3Hee yOUNCTBOM HE Ha3bIBATh,
MPUMEHAA 3TOT TCPMHH TOJIBKO B OTHOIICHHWU YMBIIIJICHHBIX IIGHHI/II';I. HeﬁCTBHTGHbHO, 110, CJIOBOM
«yOuiIa» MbI B ObITY BOBCE HE TOHMMAEM YeJIOBEKa, HEOCTOPOKHO JIMIIMBIIETO KOrO-HUOY/Ib JKU3HH,
a C TOYKH 3peHUsI yTOJIOBHO-TIOJIUTUYECKOH HEelleJIeCOO0pa3HO MPUMEHSTh TIOHSITHE CAMOTO TSIKEJIOTO
MPECTYIUICHUA MTPOTUB JIMYHOCTHU K CIIy4adAM HEOCTOPOKHOI'O OCAHUS. B APYIrux CTpaHax COOTBET-
crBylomui TepMuH (Mord, murder u T. 1.) TpUMEHSETCA TOJBKO AJISI CAMBIX TSKKUX CJTyYaeB YMBIIII-
JIEHHOTO YOUICTBA.

! IOpuoueckoe nzgatensctBo Munucrepersa octiuuun CCCP. M., 1947.

2 Liszt mummer: «. ..oty Bee yueHus1 o0IIell YacTy pa3BUBAIIVICH B OTHOIIIEHUH youiicTBa». (Totung und Lebensgefahrnung, Verg.
Darst., Bes. Teil, B. V. S. 11). Taranue yka3bIBaeT Ha TO, 4TO B «YJioxkeHUU» 1649 1. B «BorHCcKOM ycTaBe», B KaponuHe, B oprnoHaH-
cax Koposieid (hpaHITy3CcKUX, MaJio Toro, naxe u B qokTprHe X VI u X VII croneTtuil Bce Tak HazbiBaeMble OOIIHE BOITPOCH YTOJIOBHOTO
TIpaBa paccMaTpHUBAIOTCS MOYTH UCKTIOUUTETLHO MIPH U3JIOKEHUH yueHust 00 youiicte» ( Tazanyes. O pecTyIUIEHUSIX IPOTUB KI3HU.
T. I. C. 12). Kynuiep nuriet: «Hekorna GOTBIIMHCTBO OOLIMX BOITPOCOB YTOJIOBHOTO MpaBa TPAKTOBAIOCh IPUMEHUTEIBHO K yOUH-
cTBY» (Kyauuep. IlocsratenbeTBa Ha XKU3HD U 37I0POBbE C TOUKH 3PEHU CPABHUTEIILHOIO 3akoHofatesbcTBa // Ilpaso. 1912. C. 1447).

3 Dounuyxuti. Kypc yronoenoro mpasa. Yactes Ocobennast. Ir., 1916. C. 10.
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b. YoniicTBO B HCTOPHHM HHOCTPAHHOI'O YIOJOBHOIO0 NMpaBa. Mbl HAXOIMM 3aKOHbI, Kapa-
folIMe 3a yOUncTBO, yXke B TIyOOKou ApeBHOCTH. Cpeau MpecTyIyIeH A TPOTHUB IMYHOCTH OHO BCETAa
3aHUMaeT NIepBOe MeCTO.*

[IpaBo eruntsiH 3a yMBIIUIEHHOE YOUHACTBO, IO OIHUM MCTOYHUKAM, YCTaHABJIMBAJIO oOpaliie-
HHE B paOCTBO, 1O IPYTMM — 32 YOUICTBO M 3a NMpHUKa3aHUe yOUTh KaK HaKa3aHWe YCTAHABJIMBAJIACH
CMepTHasi Ka3Hb.

JlpeBHee eBpelicKkoe MpaBO W3 YMCIa MPECTYIJIEHUH MPOTUB JIMYHOCTU IPEeLyCMaTpUBAeT
paHblIIe BCEro yOMICTBO.

CyObekToM youiicTBa MOT OBITh HE TOJIBKO YEJIOBEK, HO M JKUBOTHOE, KOTOPOE TaKKe JOIKHO
ObLIO OBITH YOUTO, a BJIafiesiel] TOro )KUBOTHOTO, KPOME TOTO, JOJIKEH ObLT yIIIATUTh BBIKYII.

Kak 1 y Bcex HapooB, Mbl HAXO[MM, UYTO Y €BPEeB B IPEBHOCTH YOUINCTBO BJIEKJIO 32 COOOM
KpoBHYI0 MecTb. [0 3akoHy TpeGoBaoch pacciieoBaHue Jefia AJisl yCTaHOBJIeHHs (hakTa yOUICTBa,
JIMIIb TIOCTIE YEeTo pa3peranoch MCTUTh. [1o3xke 3a yOUICTBO ycTaHaBIMBaeTCs 00s13aTeIbHast CMEpT-
Hasl Ka3Hb.

CMepThIo Kapauch Bce BUbl yOMICTBA, 32 UCKJTIOUEHUEM CITyyaeB MPUHYKJIEHUsT yOUBIIIETo,
KOTrJa Haka3zaHueM ObUIO TSKKOE TIopeMHoe 3akimoueHre. CypoBOCTh 3aKOHA BbI3bIBaIa OOJIBIIIOE
KOJIMYECTBO CMSTYAIONINX BUHY OOCTOSITENIBCTB, TIPU HAJTMYMK KOTOPBIX CMEPTHasl Ka3Hb He Ha3Ha-
Yasachk; Tak 00CTOSLIO JIeJIO:

a) eci OObEKTOM IMPECTYIUICHUS IBUJICS HeXU3HECTIOCOOHBIN peOeHOK, HeU3JIeYMMO OOTbHON
WY JIUIIO, HAXOJSIIIEeCs] B arOHUM;

0) Korga uMesa MecTo HeoOxoaumasi 0O0pPOHA WM KPalHsIsl HEOOXOIUMOCTb.

HeoctopoxxHoe yOUICTBO Kapajoch M3THAHWEM, MPH 3TOM OBUTH CIielMajibHble TOpojia-yoe-
XKUIIIA, T]Ie YOMHIIBI, COBEPIIMBIIKE IPECTYIUICHHUE TI0 HEOCTOPOKHOCTH, MOTJIM CKPBIBATHCS.> YMBIIII-
JIEHHOE K€ ¥ TIPEIyMBIIIIJIEHHOE YOUICTBA, XOTS M pa3InJajIich, HO KapaIvcCh B PaBHOIM Mepe CMepT-
HOW Ka3HbIO.

YOuiicTBO OBUIO OTHUM M3 CAMBIX CEPhE3HBIX MIPECTYIUICHU U B JPEeBHEM KUTAHCKOM IpaBe.
[on TepMUHOM «yOUICTBO» MOHMMAJIUCH CITydad, KOTOpbIe cefuac I0pUANYECKH IO 3TO MOHSATHE
TMIOJIOWTH HE MOTYT (CITy4yaiiHOe JIMIIEHHNE KU3HU 1 T. [1.). KBamiguumpoBaHHBIX U TPUBUIIETUPOBAH-
HBIX BUJIOB yOMIICTBA OBUIO OUEHb MHOTO. YOMICTBA Pa3IMYaIUCh: IO CIIOCOOAM COBEpIICHUS, TIO
JIMIIaM, Ha KOTOPBIX OHHU HAIIPABJISLTHCH, U T. . OCOOEHHO OOJIbIIOe 3HAYCHUE UMENH JITsT KBUTU(DU-
Kalluu yOUICTBA POJCTBEHHbBIC OTHOIIICHUSI.

[NepBoe MecTo cpeny MpecTyIUIeHWi MPOTHB JIMYHOCTY U B PUMCKOM TIpaBe 3aHUMAaJIO yOuii-
CTBO.

YouiicTBO CBOOOJHOTO PUMCKOT'O T'pakJaHWHA, KaK IMOJIaraloT HEKOTOPbIe aBTOPHI, paccMaTpu-
BaJIOCh IaXke Kak rocyaapcrBeHHoe npecrtyruienue (perduellio),® HO BO BCAKOM citydae 3TO MPECTyIi-
JIeHHe HOCUJIO TyOJIMYHBIN XapakTep U MpeciieJOBaHUE ero HOCUJIO He YaCTHBIH, a TOCYJaPCTBEHHBIH
XapakTep.

3akonbl XII Tabnui kapaau 3a yOMICTBO TOJNBKO B CIIydasX JIAIICHUS KU3HU CBOOOIHOTO
yenoBeka (Si quis hominem liberum dolo malo (sciens) morti duit),” 3TOT 3aKOH MPUTIKICBIBACTCS eI11e
Hywme [Tomnumnuio.

[NepBOHAYaIbHO PUMCKOE MPABO HE Pa3IMyao YMBIIUIEHHOTO, HEOCTOPOXKHOTO M IaXe CITy-
yaiiHoro youiictBa. Bmecrte ¢ ymblIlieHHbIM youicTBoM (caedere) KapaeTcst U BCSKOE MPUIYMHEHUE
cmeptH (morti dare).

4 Dans la classe des crimes contre les personnes I'homicide ligure en téte des prévisions des législations pénales". (Garraud. Traité
du droit pénal francais. Paris, 1891. V. 4. P. 207).

5 Maxxem, . T1-1 Tepgpeprosuu, Tanmyn Mumna u Tocedra. T. IV. C. 319.
6 Bepnep. Yaebnuk yronosHoro npasa. Ocodennas gacts. T. II. C. 120.

" Mommsen. Romisches Strafrecht. Leipzig, 1899. S. 612.
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BrocnenctBuu B oTHOMIEHMH youiicTBa cBOOOMHBIX Hambomnee moiaHbiM ObuT Lex Cornelia de
sicariis et veneficis, HEOMHOKPATHO B JaJIbHEUIIIEM MOMOTHSBIITUICS.

Io 3akony Koprenus npecienoBaivch uia, KOTOpble HAHUMAJNCh IS COBEPIIEHUS yOuii-
CTBA, a TAK)KEe OTPABUTENM WIM JIMIA, IPUMEHSIBIIME sl YOMIICTBAa BCSAKOTO POAa «MarndecKkue»
cpenctBa. OCHOBHOE BHHUMaHKME B 9TOM 3aKOHE oOpaliaeTcs Ha yMbICes, TIoueMy M KapaeTcs He
TOJIBKO TOKYILIEHHE Ha YOMICTBO, HO ¥ Pa3IMYHOTO PO/ia IIPUTOTOBUTENIbHBIE K YOUICTBY JIEHCTBUS:
TIOKYTIKA 573, TIOACTPEKATEILCTBO K YOMICTBY U T. 1., JaKe BBIsSIBJICHHE HAMEpEeHUsl yOUTh KapaeTcs
TaK K€, KaKk yOMHCTBO, a COyYaCTHHKHU KapaloTcsl, KaK U TJIaBHble BUHOBHUKH; HEOCTOPOKHOE Ke
yOMIACTBO, axe B Hanbosee cepbe3HbIX (hopMax, OCTaeTCs M0 STOMY 3aKOHY BOOOIIE HEHAKa3yeMbIM,
Y JUIIb B O0J1ee IO3JHUI UMITEPATOPCKUI MIEPUOJT YCTAaHABIMBAETCS €r0 HaKa3yeMOCThb KaK MPecTyI-
neHus.’

Pumckoe npaBo B JaibHENIIIEM TIATEIHHO Pa3BUIIO BOITPOC OTHOCHTENBHO CYObEeKTUBHOM CTO-
POHBI cocTaBa. JleiicTBre 3aKOHa AKBWIIMS HE paclipOCTPaHSIIOCh HA TeX, KTO YOWII CIIy4aiiHO, eCIH
TOJIKO C UX CTOPOHBI He ObLJIO HUKAKOW BUHBI, €CJH K€ UMEJIO MECTO COBEpIIeHHE KaKOoro-Jmoo
HAKa3yeMoro AEHCTBHsI, Pe3y/IbTaTOM KOTOPOro Obljla CMEpTh, TO BUHOBHBIN OTBEYasl 32 yOMHCTBO
KaK 3a yMBIIIJIEHHOE.

[Momnieem ObL BbIZIE/IEH KBATM(DUIMPOBAHHBIN COCTAB POACTBEHHOTO yOUICTBA «parricidium».
Itot 3aKkoH [lomries:, Kak numer [ai, ycTaHaBIMBAJ: «KTO YCKOPUT CMEPTh CBOETO POAUTENS, CBO-
ero ChblHa WJIM BCSAKOM JPYyroil 0cOOBI U3 €r0 POACTBA, TAWHO JIM WK SIBHO», OYIET JI1 OH OCHOBHBIM
VCTIOJTHUTEJIEM MJTM COOOIITHUKOM TPECTYIICHH I, TIOJIeKUT HaKa3aHMIO 3a parricidium.

Hakazanuewm 3a youiictBo B PrMe m3naBHa Oblia cMepTHasI Ka3Hb. 3aTeM MOSBIISIOTCS KBAJIU-
(urpoBaHHbIE BUBI CMEPTHOM Ka3HU: YTOIUIEHHE B MEIIKe, COXOKEHHE Ha KOCTpe, pacisiThe Ha
KpecTe, CMepTh Ha IUPKOBOM apeHe.

INo 3akony KopHenusi mpu OTCYTCTBUM KBaTADUIMPYIOIMIUX OOCTOSITENBCTB HAKa3aHUEM 3a
yOMICTBO sABJIsIOCH interdictio (u3rHaHue). Bo BpemeHa uMIiepyu JijIsl 3HATHBIX JOJICH HaKa3aHWeM
3a yOUICTBO ObLIIO U3THAHME, TSI TPOCTOHAPO/bS e — PA3TMYHbIE BUbI CMEPTHOH Ka3HU.*

B Leges Barbarorum pasnmuyanock youiictBo ayx BunoB: Mord u Totschlag. B Lex Salica
1 BOOOIIIe y I0KHBIX repmaniieB Totschlag Biek 3a co0oii yriaTy Bepreibia, B JpeBHE-IIBEICKOM
1 BooOIIe ckananHaBckoM rpase Friedlosigkeit, a y BECTTOTTOB — CMEpPTHYIO Ka3Hb. B pa3inyHbIX
3aKOHaX TOro BpeMeHH Mord xapakTepusyeTcsi pa3M4HO; a TEPMHH 3TOT O3HaYasl BOOOIIE KBAIHU-
durpoBannoe youiictBo. Tak, nmon tepmuaoM Mord npaBo I0)KHBIX TEPMAaHIIEB TOI/Ia TIOHUMAJIO
TallHOe yYOWICTBO, W CIOAA TOAXOMWIN CITy4yad, Korja yOuHIa npsver TPyI, MPUKPHIBAET ero BeT-
BsIMH, OpOCaeT B BOALY, a M0 aHIJIO-CAKCOHCKOMY ITpaBy Moy noHsTie Mord noaxoauim ciyyau, Koraa
yOwmiilla OcTaBaJicsl HeM3BECTHBIM WJIM oTpulian youiictBo. B Lex Salica 3a Mord HazHauasicst Tpoii-
HOW Beprefib, B Lex Saxonum — necATHKpaTHbIHA, TaHroOapabl TpeOytoT 3a Mord Kpome Bepresbaa
ymarsl eiie 900 muuuHroB, a B [lIBeruu, Januu u y anrino-cakcoB 3a Mord Ha3HavaeTcsi cMepTHast
Ka3Hb. Y CKaH/IMHABOB B JIaJIbHEHINIEM B3aMeH CMEPTHOM Ka3HU 3TO MPECTYIUICHUE BIICUET 3a COOO0M
BeuHoe n3rHanue. C XII B. yriata Bepresiba OrpaHMuMBaeTCs CIyYaiHbIM yOUHCTBOM U YOHICTBOM
B COCTOSIHUM KpaiiHel HeoOXOIMMOCTH, a 32 BCE OCTAJIbHBIC BU/IBl YOUICTBA HA3HAYAETCS CMEpTHAs
Ka3Hb (IJIABHBIM 00pa30M KOJIECOBAHHUE) U JIMIIIb B HEKOTOPBIX CITy4asiX BO3ZMOKHA 3aMeHa CMEPTHOM
Ka3HHU BBIKYIIOM HJIM TIOpEMHBIM 3akimodeHuneM. [1IBabckoe 3epuano u Kaponnna kapaiot 3a youit-
CTBO KBTU(PUIIMPOBAHHBIMH BU/IAMH CMEPTHOH Ka3HHu. !°

B Code Pénal 1791 r. youiicTBy nocBsiieHo OoJbioe yncio cratei (ct. 1-15 nmepBoro pas-
7iena BTOPOH IJIaBbl) — Pa3inyaioch YOUICTBO CiIydailHOe, HEOCTOPOKHOE, 3aKOHHOE, TIPaBOMEPHOE,

8 Tucr canran, uro HaKa3yeMOCTH HEOCTOPOKHOIo yOuicTBa faxe nocie AapuaHa B Pume He Obuto. (Liszt, Schmidt. Lehrbuch
dee deutschen Strafrechts. Berlin; Leipzig, 1927. 25 Auf. S. 462).
® Mommsen. Romisches Strafrecht. Leipzig, 1899. S. 631-632.
10 Hiss. Geschichte des deutschen Strafrechts bis zur Karolina. Miinchen; Berlin, 1928. S. 121-125; Liszz. Lehrbuch des deutschen
Strafrechts. S. 462—-463.
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0e3 MpeayMBILIUICHUS U C TIPEIyMBIIIIJIEHHEM, OTLIEYOUICTBO, 3710[eiCKoe YOUICTBO U OTpaBJICHHUE.
[TpenymblnieHHOE U 3/I0eHCKOe YOUNCTBO, OTIIEYOMICTBO U OTPABJICHUE KapaJliCh CMEPTHIO, a BCe
OCTaJIbHbIE CJTyYau YMBIIIIJIEHHOTO YOUNCTBA BJIEKJIM 32 COOOM KaTOpKHBIE padOThL. 3a HEOCTOPOXK-
HOe YOUICTBO Ha3HAYAI0Ch BO3HATPAXKICHHUE 32 Bpe/l M YOBITKH U HICIIPABUTEIbHOE HAKa3aHHe, a CITy-
YaifHOe, 3aKOHHOE U MPaBOMEpHOE YOUICTBA He BJIEKJIM 3a COOON HYM HaKa3aHWsI, HU IPakJIaHCKOTO
BO3MENICHHUS.

B. YouiicTBO B HCTOPUH PYyCCKOro YroJOBHOro mpasa. B ucropum pycckoro mpasa, Kak
U Be3Jle, HAKa3yeMOCTh YOMICTBAa Mbl HAXOOMM YyXe B ITyOokou japeBHocTH. [lepuon, K KOTopoMy
OTHOCHUTCsI pa3BUTHE MUCbMEHHOTO 3aKOHOAATENbCTBA B Poccru, yxe He 3HaeT HeorpaHWYEHHOTO
MpaBa KPOBHOM MECTH 32 YOMICTBO. DTO MPABO HAKJIAIBIBAET €Ille CBOM OTIEYATOK Ha BCE 3aKOHO/A-
TEJIbCTBO, HO SIBHO BHIPQ)KEHHOH TEH/ICHIIMEH SIBJISIETCSA YKe CTPEMIICHUE K OrPAHIMUEHUIO MECTH, KaK
MyTEeM COKPAILCHUsI KPyTa JIUII, UMEIOIINX MTPAaBO MCTHUTh, TaK U ITyTeM OrpAHMUEHHUS] YMCIIa CTy4aeB,
KOTJ]a MECTh JJOITyCKaeTCsl.

BrepBble B maMsATHUKAX PyCCKOTo MpaBa YOMICTBO, KaK YTrOJIOBHOE MPECTYIUICHUE, YITOMUHA-
ercst B joroBope KHs13st Onera ¢ rpekamul B 911 r. cT. 4 3T0r0 I0rOBOpa racut: «PycuH nm yober
XpucrtuanuHa uim XpucTuanuH Pycuna, 1a ympeT Ha ToM MecTe, I7ie OH coBepimi youictBo. Eciu
ke youria ckpoetcsi, To Oylie OH JOMOBUT, 1a BO3bMET OJNVKANIINN POACTBEHHUK YOUTOrO 4acThb
yOUHIIpL, T. €. Kakasi OylIeT eMy MPUXOAUTHCS MO 3aKOHY, HO U JKeHa YOMMIIBI 12 IOy YHT YacTbh, KaKast
cleqyeT ey 1o 3akoHy. Eciu e crienaBimii yOUICTBO M CKPBIBIIMIACS HE MMEeT COOCTBEHHOCTH, A
OCTaeTcs Mo CYJIOM, JOKOJIE He OTHILIETCS; U BCJIE/ 32 CUM JIa yMpeT».!!

Takum 00pa3om, yOUICTBO YOMMIIBI 3/1€Ch JIOITYCKAETCS TOJBKO B IBYX Cydasix: 1) Ha mecte
MIPECTYIUIEHHUS], 2) €CIIM OH CKPOETCs, TO TOJIBKO TOr[a, €CJM Y Hero He OyJeT MMYIIEeCTBa Jisi KOM-
MIEHCallMU ceMbe roTepreniiero. Takoe ke MoiokeHue yctaHaBauBaeTcs u cT. 13 moroBopa Urops
c rpekamu B 945 r.

BaxHoe mecTo 3aHMMaeT yOUHCTBO Takxe B foroBopax Hoeropona ¢ Hemiiamu 1195 r. u Cmo-
nencka ¢ Puroit, ['otianaom u Hemenikumu roponamu 1229 r. 31ech Mbl yike CTAIKMBAEMCS € yILIaTou
JEHET «3a TOJIOBY». B 9THX JOroBopax Mbl BCTpeUaeM yxke TakkKe YCTAHOBJICHHE PAa3IMYHON yIIaThl 32
JIVILI, TIPUHAJJICKAIINX K Pa3HbIM COCIOBHBIM TpyniiaM ([BoiHas Bupa 20 rpuBeH cepeOpa 3a 1mocia,
3aJI0KHMKA ¥ Tiora v oObiuHast 10 rpuBeH 3a Kymia).'? OTcyTeTBre yrioMuHaHus B goroope 1195 r.
APYTUX COCIOBUI OOBSICHSIETCS TEM, YTO HOPMAITLHO TOJIBKO 9TH JIMIIA HAXOJVJIMCH B UyKHX CTpaHAaX.
TouHo Tak *ke goroBop 1229 r. ycraHaBIMBaeT i CBOOOTHOrO venoBeka BUpY B 10 rpuBeH (cT.
1), a «3a mocia u mnoma ... IBoe Toro oy3stu» (cr. 6). ToT e JoroBop yroMHHAET yKe U XOJIomna,
yCTaHABJIMBAs 32 YOUICTBO €ro YIUIaTy OJHOM IPUBHBI cepedpoMm (CT. 2).

Pycckas IlpaBaa yxe 1o camoMy JApeBHEMY (aKaJeMUYECKOMY) CIUCKY HAaYMHAETCs CO CTa-
ThU 00 YOUIICTBE, 1aBasi OrpaHUUYMTENIbHBIN CIIUCOK KPOBHBIX MCTUTENEH: «OyObEeT MOYXb MOYKa, TO
MBLCTUTh OpaToy Opata, UM CHIHOBH OTIIA, JTI0OO OTIII0 ChIHA, UM OpaToy 4ajoy, JIOO CeCTPUHOY
CBIHOBH, aIlie He Ooyaere KTo MbCTs, TO 40 TPUBEH 3a TOJIOBOY; aIlie 0Oy/lIeT pOyCHH, JII0OO IPUINH,
000 KOYITYHMHA, JTI0OO IOeTHUK, JII0OO MEUHHK, allle I3bror OOYIETh JII00O CJIOBeHNH, TO 40 rprBeH
TIOJIOXKUTH 32 Hb».

W3 310Mi cTarthy HETPYIHO YBHIETh, YTO KPYr MCTUTENIEH OrpaHUMUYMBACTCS yKEe HE POIOM, a
ceMmbell. B Tex ciydasix, Korja MCTUTeNel He ObUTO, YCTaHABJIMBAETCs BUpa B pazmepe 40 TprBeH U
JaeTcsi MPUMEPHBIH CIHMCOK JIMII, 32 KOTOPBIX IJIATUTCS BUPA.

Hawubonee npeBHMe MaMSATHUKU MpaBa YCTAHABIMBAIOT OJMHAKOBYIO IJIaTy 32 YOUICTBO, BHE
3aBUCUMOCTH OT TOr0, KT0 youT. Tak moctynaer HanOonee qpeBHUN (aKaJeMUIeCcKuii) Ciucok Pyc-
ckoi [TpaB/ipl, KOTOPBIN yCTaHABIMBAET JISI BCEX CBOOOTHBIX OMUHAKOBYIO BUPY — 40 rpuBeH. Takxe

1 Seepc. [Ipereiimee pycckoe mpaso. CI16., 1835. C. 158-159.

12 Mupnas rpamora 1195 r., cr. 2, 3, 15 (20 rpuseH cepe6pom paBusuich 80 rpuBHam KyH Pycckoit [1paBypl: 1 rpuBHa cepe6pom
paBHsUIach 4 rprBHAM KYH. «A 3a TpUBHY cepeOpa I10 YeThipe IPUBHBI KyHaMU» yCTaHaBIMBaJ JoroBop 1229 r., cr. 1).
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nocrymnaet ¥ [TonuiKuii cTaTyT, yCTAaHABIMBABIIMN «aKO JIX OM TPeXoM YOHO MOJMYaHUHb TOJTYa-
HuHa y [Tonmuiuxe any WHAN: eqHako Hoch» (CT. 51), T. e. yOuiila MoaJie)KuT OMHAKOBOMY HaKa-
3aHUI0, KTO ObI HU OBbUT yOUTHIN. !?

Bonee mo3nHue mamMsATHUKM TpaBa, B TOM 4YKcie W Oojiee MO3AHUE TMOJoKeHHs Pycckoit
[IpaBapl, ycranaBMBaoT JuddepeHMaLMI0 JEHEKHBIX B3bICKaHUI. 3a KHSKEro My:Xa U TUyHa clie-
ayeT yratuth 80 rprBeH (IBOWHYIO BUPY), a 32 OCTAIBHBIX CBOOOIHBIX — NO-TIpeskHeMy 40 rpuBeH
(ct. 19 m 22 Akagemuueckoro cnucka; cr. 1 KapamsuHckoro crnicka).

B nepuron cyneOHMKOB 3a YOUICTBO YCTaHABIMBAETCSI B KAUECTBE HAKa3aHUsI CMEPTHasI Ka3Hb.
Kak cyne6nuk naps sana III (1497 r. c1. 8), Tak u cynedHuk uaps Misana Bacunbesuua (1550 1. cT.
59), paBHO Kak ¥ mpoeKT cynedHuka rnaps Penopa Moannosuya (1589 r. cr. 113), ycraHaBimsaior,
YTO «JOBEIYT Ha KOTO. .. AymeryocTBo... a OyAeTh BEIOMOM JIMXOM YeJIOBEK 1 OOSIpUHY BEJIETH TOTO
Ka3HUTU CMEPTHOIO Ka3HbIO». BeljiesieTcs B CyJeOHMKaX rocyJapcKoe YOUICTBO, T. €. yOMICTBO roc-
TMO/IMHA, 32 KOTOpPOE orpenensiercs «kuBora He gatu» (1497 r. cr. 9 u 1550 r. cr. 61). VYcraBHas
KHHTa pa30oiHoro rpukasa (1555-1631 rr.) mpeaiarana: eciiv «Ha TOM pa300i0 YOUICTBO WU MTOXKET
JABOPOBOH WJIM XJIEOHOW OBUT M TeX Ka3HUTh CMEPThIO», YOMICTBO NMPUPABHUBAETCS K Pa30OMHHUKY,
ObIBIIIEMY B Tpex pa30osx.'t

B XVII B. nena 06 youiictBe B Poccuu paccmarpuBainch Kak OffHa U3 HanOoJee Cephe3HBIX
KaTeropyii JeJl, 4TO BUIHO XOTs1 ObI M3 TOTO, UTO, NepeaBasi IPUCIUKIMIO APYTUM OpraHaM, [apH
paccmoTpeHue fe1 00 yOuicTBe OCTaBIsuM 3a coOou. Tak, HarmpuMep, B TAPCKOM KaJIOBAaHHOMW Tpa-
Mote bexerikomy AHTOHMEBY MOHACTBIPIO OT 15 uionst 1616 1. roBoputcs: «A HaMECTHUIIBI HAIIN
Topoperkue u Bonoctena Bepxockue 1 OHTOHOBCKME U bepe3oBckue v X THYHBI, UTyMeHa ¢ Opa-
ThEI0 U WX JIOJEW He CyIAT HU B YeM, ONpHUYb OJHOrO Aymeryoctsa...».!> TouyHo Tak *e B map-
ckoit rpamotre Hukony, Mutpononury HoBroponckomy u BenvkonyiikoMy, o Mpe1ocTaBIeHUN eMy
IIpaBa CyJUThb CBOMM CYAOM BO BCEX YIpPaBHBIX jenax oT 6 ¢espans 1651 r. roBopurcs, 4ro emy
«BE/IaTh CYJIOM U YIIPABOIO BO BCSAKMX YIPABHBIX JIENIEX ONPHUb Pa30OMHbBIX U TATHHBIX U YOUBCTBEH-
HBIX JIeJT». !0

Vnoxenue maps Anekces Muxaiiosnya (1649 r.) nmpegycMaTprBaio MHOTO BUIOB yOUICTBA,
Ha3Hayasi 3a Hero Pa3jIM4HbIe BUJIbl CMEPTHOM Ka3HU. YIIOkKeHHe 3Has10 36 pecTyIJIeHUH, 3a KOTOpbIe
Ha3zHayaJlaCb CMEpPTHasl Ka3Hb, HO Ha MpoTskeHnu BTopol nosoBuHsl X VIII B. npumenenue cmepr-
HOW Ka3Hu B Poccru cokparmanock u kK 1706 1. ocTanoch TONBKO 32 CMEPTOYOUICTBO W OYHT.

ITo o6bekTy Yioxenue naps Ajekces MuxailioBuya pazinyano YOUHCTBO pomuTesei (T
XXII, cr. 1), 3akoHHBIX feTel (CT. 3), poACTBEHHUKOB (CT. 7), rocrioguHa (cT. 9), myka (ct. 14), He3a-
KOHHBIX AeTeid (CT. 26); o cyObeKTy BBIACISAIOTCS paTHBIC JOIU, KOTOPBIE, «Ay4d Ha ToCyIapeBy
CITykOy», TIO IOpOre «CMepTHOe yOmiicTBO» coBepiiaioT (1. VII, cr. 30), a Takke CITyKujble JIIoau
(r. VII, cr. 32); o MecTy coBEpILIEHUs PECTYIIEHUS BBAGNSIOTCS LEPKOBb (TI1. 1, cT. 4) u rocyna-
peB aBop, B mpucytcTBur rocynaps (r1. 111, cr. 3). Kpanuduimpyomum o06cTosaTeTbcTBOM ObLIO TO,
YTO YOUHCTBO MMEJIO MECTO BO BPEMSI COBEPILIEHUSI IPYTOro MpecTyIUIeHUs, BO BpeMsI Kpaxu Xjeda
u cena (1. XXI, cr. 89) nnm ecimm «KTo mpueaeT K KOMy-HUOY/Ib Ha JBOP HACKUILCTBOM, CKOTIOM U
3aroBOPOM YMBICJIS BOPOBCKH U YYMHUT HaJ| TeM, K KOMY OH TPHEET, WU HaJl ero KeHOM, WX Haj
ero JeThbMH, WIN HaJ| JIOJbMHU CMEPTHOE YOOICTBO, a CHIIIETCS MPO TO JOMPsSMA U TOTO, KTO TaKkoe
CMEpTHOE yOMICTBO YUMHHUT, CAMOTO Ka3HUTH CMEPTHIO ke. .. (I X, cT. 198)».

Bowncknit ycras [Merpa I (1716 r.) m Mopckoit ycras (1720 r.) npegycmarpyBaiu Tak:ke 00b-
I110€ YMCJIO Pa3IMYHBIX BUJOB YOMICTBA, OJHAKO YCTAaHABIMBAJIOCh, UTO «BCE YOUMIIBI MJIM HAMEPEH-
Hble K YOUBCTBY OyIyT Ka3HEHBI CMEPThIO», & pa3HMIIA 3aKJII0YAJIach JIMIIb B BUJAX CMEPTHOHN Ka3HHU;

13 Jirecek H. Svod zakonuv slovarnskych (CBopn 3akoHoB crnaBsiHckux) 1880. C. 408.
14 VeraBuas kuura pasboiiHoro npukasa. AkThl apxeorpaduueckont sxcrequimu. T. I Ne 225. C. 387.
15 Aktbi apxeorpacudeckoit sxkcrienunun. T. II. C. 117.

16 Tam xe. T. IV. C. 70.
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€CJIM 3a IPOCTOe YOMICTBO HA3HAYAJIOCh OTCEUEHHe TOIOBH (apT. 154), To 3a KBaM(HUIIMpPOBaHHbIE
BUIbI YOUICTBA HA3HAYAJIOCH KOJIecoBaHUe WM ToBerieHue (apt. 161, 162, 163), kak kBaauduim-
pOBaHHOE YOMICTBO paccMaTpUBAIOCh OTIeyOuicTBO (apt. 163), neroyowmiictBo (apt. 163), orpas-
nenue (apt. 162), youiictBo 1o Haiimy (apT. 161), youiictBo conmarom ocurepa (apt. 163), youii-
cTBO Ha gy (apT. 139) u camoyowuiictBo (apt. 164).

ITpoexTs! yronosHoro yinoxenus 1754 u 1766 rr. npenycmarpusaiu (1. XXV): 1) ymbimieH-
HOE, COBEPIIICHHOE «BOJICI0 M HAPOUYHO, Oe3 HyXIb» (CT. 1); 2) HEOCTOPOKHOE «yOMBCTBO HEHa-
POYHO U HE C YMBICITY... OIHAKO K, KOIjIa YOUHIa B TOM BUHOBEH U YOUBCTBO OT €ro HEOCTOPOXK-
HOCTU Tipou3onuio» (ct. 14—15 u 18) u 3) cuayvaiiHoe «BecbMa HEYMBIIIUIEHHOE U HE HAPOYHOE
yOMBCTBO, MTPU KOTOPOM HUKAKOW BUHBI HE HAXOMUTCA. .. IOHEKE TaKoe JeJI0 YIMHUTCS OTHUM CITy-
YaliHBIM 00pazom» (CT. 22).

Kak kBanmmguimpoBaHHble BbIIEIEHbI ObLTH CTy4au yOMICTBA, KOTJA «4eJIOBEK TOro, KOMY
OH CITy)KUT, WJIM JTBOPOBBIA Yel YeJOBEK W KPECThSHWH MOMEIINKA CBOETO0 YMBIIIUIEHHO YObET 1O
CMepTU»... (CT. 6) U 1aXke eI «TaKOU YeJIOBEK U KPECThSHUH YMBICTUT TaKOe CMEPTHOE YOUBCTBO
Ha MOMEIIMKA CBOETO WJIM Ha TOr0, KOMY OH CIIYKWT, WJIU BBIMET IPOTHB €r0 Kakoe OpyKHe XOTs
ero youtb U OHOMY OTCEUb TOJIOBY» (CT. 7),!7 HO eCcli «KOTOPBIF TIOMEIIUK CBOETO KPErOCTHOTO
YeJIoBeKa WM KTO TOTO, KOTOPHIM y HEro CIYKUT WM 32 KOTOPHIM €My B HaIlleM rocyJapCTBeHHOM
nene B paboTe ¥ TOMy MOJOOHOM CMOTpPEHUE MMETh BEIEHO, TI0 MX BUHAM CTAaHET HaKa3blBaTh HE C
MIPUCTOMHOI0 YMEPEHHOCTHIO, TAK YTO HAKa3aHHBIA OT TOrO HaKa3aHUs U MOOOU YMPET...», TO «IIpU
TaKMX HAKa3aHMIX YMBIC/IA K YOUICTBY HE MPU3HAETCS. ..» (CT. 19), Tak MOMEIMKY Mucany 1is ceost
3aKOHBI.

VMBIIIUIEHHOE YOUACTBO Kapajloch CMEPTHOM Ka3HBIO, KOTOpasi MPUBOAMIIACH B WICTIOJIHEHHE
OTCEYEHHMEM TOJIOBBl U KOJIECOBAHMEM; 32 HEOCTOPOXKHOE YOMICTBO HA3HAYAIWCH TUIETH, OATOTH,
TIOPbMa 1 JIEHEKHBIN MITpad «CMOTPS IO COCTOSTHUIO BUHOBHBIX», «3HATHBIX TIOPEMHBIM apeCTOM Ha
JIBE HEJIeNU, a MPOYMX COCTOSIIMX B KJIaccaxX M IBOPSIH M 3HATHOE KYIIEUECTBO CaXaTh B TIOPbMY ke
Ha MecCsIl, YAMHUTh UM [IEPKOBHOE MOKASHUE. .. a MOIBIX CeUb IJIETbMH Ja0bl CMOTPSI Ha TO BIIPE/Ib
C JIYYIIIeI0 OCTOPOKHOCTBIO MoCTynaiu» (CT. 15). OT cMepTHOM Ka3HU OCBOOOKJATUCH MAJIOJIETHHE
1o 15 ner, KoTopble OIBEPrajIich B3aMEH 3TOTO 3aTOYEHHUI0 B MOHACTBIPB, 110 MPOeKTy 1754 r. — Ha
MSITHAIIATh, a 10 MPOeKTy 1766 r. — Ha MATH JIET, a €CJIM He UCITPABJISIIOTCS, TO U HABEYHO (CT. 24).

Vnoxenue o HakazaHusx 1845—1885 rr. paznuuano yOURCTBO C MPSMBIM M HETTPSIMBIM YMBbIC-
JIoM, pa3feliss NMepBoe Ha yOMICTBO ¢ OOyMaHHBIM 3apaHee HamepeHueM (cT. 1454), 6e3 obmy-
MaHHOTO 3apaHee HamepeHus (cT. 1455 4. I) u B 3anmanbuMBOCTM WM paszapaxkeHuu (crT. 1455 u.
II). HeoctopoxHoe yOUICTBO OBUIO MPEeIyCMOTPEHO KpaiiHe HeyJauHO, HEOCTOPOKHOE TIPUIMHEHKE
CMEpPTH pa3nyvajioch, €CU JEHCTBHAE, KOTOPHIM OHO MPUYMHEHO, CaMo TI0 ce0e 3arperianoch 3aKo-
HOM (cT. 1466) 1 ec/ii OHO He IPOTUBO3AaKOHHO (CT. 1468), KpoMe TOro, ObIJIO OOJIBIIIOE YKCIIO CTa-
TeH, MPeIyCMaTPUBABIIUX OTAEIbHBIC YACTHBIE CIy4al HEOCTOPOXKHOTO NMPUYMHEHHS CMEpTH (CT.
989, 1139, 870, u. I1 899, 1543, 1484, 1488, 1464, 1490 u. II) B GONBITMHCTBE CITyYacB HEHYKHBIX.
Kak kBaympuiimpoBaHHbie pacCMaTpUBAINCH CITydau yOuiicTBa poauteneit (ct. 1449), poncrBeHHU-
KOB (cT. 1451), HauaIbHUKA TOCTIOJMHA U YIEHOB CEMENCTBA rOCMOANHA, BMECTE C HUM KUBYIIIUX,
XO35IMHA, MacTepa, JIIA, KOTOPOMY YOHIIa OI0JKEH CBOMM BOCITMTAHUEM WIIM COIepKaHueM (CT.
1451), cBsmennocyxurens (ct. 212), 4acoBOro WM KOro-imdo U3 YMHOB Kapaysia, OXPaHsIOMUX
MMIIepaTopa WK YeHa UMIepaTopckoro aoma (ct. 244, 4. I), 6epeMeHHOM KeHIUHBI (CT. 1452 u
1455 4. I). ITo ciocoOy neWcTBUS BBIIEISIIOCh YOUICTBO OCOOOM OMACHBIM IS 5KU3HU MHOTHUX JIHIT
(ct. 1453 u. T m ct. 1455 4. I), ciocob6om, 0co00 MyUUTETBHBIM 1S youToro (cT. 1453 4. 2), u3meH-
HUYeckoe younctBo (cT. 1453 1. 3, cr. 1510) u orpaBnenue (ct. 1453 m. 5 u c1. 1455 4. I). Tlo memu
AENCTBHS YCHIIMBAJIACH OTBETCTBEHHOCTh: 328 YOMICTBO M3 KOpBICTH (cT. 1453 m. 4 n ct. 1455 4. D) u
yOMIACTBO, COBEPILICHHOE pajiy OOJIerYeHust Apyroro npectyruieHus (ct. 1459 u psj crienuaibHbIX CT.

17 CoortBeTcTByoLIye nojoxeHus obui u B cT. 8 1. XXII Vioxenus 1649 r.
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268, 633, 824, ct. 308 u. I, ct. 309 u. II, ct. 310 u. II, ct. 311 u. II); HaKa3aHUe YCUIMBAIOCH TaKXke
nipu peuuause (ct. 1450). Cmsryanock Haka3aHue npH aetoyouiictse (cT. 1451 u. II), youiicTBe npu
MIPEBHIICHNU HeoOXoauMon 00opoHs! (cT. 1467) u youiictBe Ha ayamu (ct. 1503-1505).

MakcrManbHbIM HaKa3aHUEM 32 IIPelyMBIIIIIEHHOE YOMICTBO B YJIOKEHHH O HAKa3aHUSIX ObLITH
KaTop:KHBIE pabOTH Ha CPOK OT 15 10 20 seT, a Npyu HATMYUU KBAJTM(PHUIMPYIOIIX 0OCTOSTEIbCTB
BIUIOTH A0 Oeccpounoii karopri. CrcTeMa U peJakiys CTaTeid O MPEeCTYIUICHUsIX POTUB KU3HU B
VnoxkeHnu 0 HaKa3aHUSIX OblIa Ka3yHCTUYHOM, 3aITy TAHHOM,, HECOIJIACOBAHHOM, OTCTaBaJIa OT YPOBHS
TOTJIAIIHEeW HAyKH, BBI3bIBAJIA HEJOPAa3yMEeHUsl B MPAKTUKE U JOKHA OblIa ObITh 3aMEHEHa 3HAUU-
TeJIbHO OoJiee coBeplIeHHOH r1aBoi Yioxkenus 1903 1., KOTOpyio Mbl B JaJIbHEHIIIEM HEOJHOK PATHO
paccMarprBaem, HO Kotopasi B Poccuu B cuity BooOIIIe He BCTYITHIIA.

§ 2. O0beKT youiicTBa

A. Onpenenenne o0bekTa youiicrea. O0beKTOM yOUICTBA SIBIISIETCS XKU3HD JPYTOro Yeso-
BEKa.

[MockombKy 0OBbEKTOM YOUICTBA SIBISIETCS KU3HB, TPEOYeTCsl, YTOOBI YEJIOBEK, Ha KM3Hb KOTO-
POro nocAraioT, ObUI yXKe POAUBLIMIACS U elle HEe YMEPIIUH... «B MOMEHT YUUHEHUS JIeSHUS Yeso-
BEK, IIPOTUB KOTOPOI'O OHO HAIpAaBJISAETCs, JOJKEH HAXOOUThCS B KMBBIX, IPECTYIHOIO JIMILIEHHUS
JKU3HU HET, €CJIU JIesIHUE HAIpaBJIsIoch, C OJHOW CTOPOHBI, IPOTUB YMEPLIETo, ¢ APYroi — MpOTHUB
HE HAavaBILEro XUThb». '8

Ecnu npecryrieHre HanpaB/IeHO MPOTUB ellle He POAMBLIErocs IUI0Aa, JesiH|e paccMaTpuBa-
eTcsi He KaK yOMICTBO, a Kak abopT, YTO MBI CIIEMAIbHO paccMaTprBaeM aajitee. MOMEHTOM Hadasia
CaMOCTOSITEJILHOM JKM3HU MJIAJIEHIIa OOBIYHO CUMTAIOT JIMOO HAYAJIO JbIXaHHS (YTO OZHOBPEMEHHO
NIPUHMMAETCS U B KQUeCTBE I0Ka3aTeNIbCTBA TOT0, YTO PEOEHOK POAMIICS KMBBIM), INOO MOMEHT OT/Ie-
JIeHWsI TTYTIOBUHBL. ¥

Ecnu yMbliieHHOe JIMIIEHUE KU3HU UMEJI0O MECTO BO BpPeMsl POJOB, TO HEKOTOPHIE aBTOPI
IIPU3HAIOT BO3MOKHBIM KBAJIM(PUIIMPOBATh 3TO KAK YOMICTBO, €CJIM YacTh Tesla peOeHKa HaXOAUTCS
yke BHe YTpoObl MaTepH (HarpuMep, pasMOXKEHHE YKe TIOSIBUBILIEHCS] HAPYKY TOJIOBBI). 2

B ciyyasix, korga Jmio, umest ymbIces Koro-1moo yOUTh, COBEpIIAeT AefCTBUE, MOTYIIee MpH-
YUHUTb CMEPTh, HO TOT, IPOTUB KOO HAMPABJIEHO JEsHUE, yXKEe paHee yMep, UMeeT MECTO MOKYILle-
HHE Ha HETOJHBIN OOBEKT.

WrpaBmmii ©ICTOpU4ecKy OOJIBIIYIO PO Ik IPU3HAHMS TOMHOCTH OOBEKTa BOIIPOC O JKM3HE-
CITIOCOOHOCTH ceivac MmoTepsil CBoe 3HaYeHNe, U IJIsl TIPU3HAHMUsT YOUIICTBA HECYIIECTBEHHO TO, YTO
yOUTBIA JOJKEH ObLT B OnvkaiineM OyaylieM Bce paBHO YMEPETb.

JlpeBHee MpaBo 3HAJI0 MHOTO OOCTOSITENBCTB, CMAMYAIOIIMX BUHY 32 YOUICTBO, B TOM YHMCIIE
U KU3HECTIOCOOHOCTh. B IpeBHEM eBpeiicKOM ImpaBe cMepTHasi Ka3Hb 3a YOMHCTBO HE NPUMEHS-
J1ach B CITyYasix, KOrga 0ObeKTOM PEeCTYIICHHS SIBJISIICS HeXKU3HECTIOCOOHBIN peOEeHOK, HeU3JIeunMO
OOJIbHOI MJTM JINLIO, HAXOMBIIIeecs: B aroHnu. JKusHecrocoOHOCTH yorBaemoro TpedoBan Carpzow.
Ancenpm Peliepdax BHec 310 TpeOoBaHue B baBapckoe Yioxkenue 1813 r., Ho ceiiyac «CTeneHb SHep-
T'U Y NTPABUJIBHOCTH )KU3HEHHBIX OTIIPABJIEHUI yOUTOro, CTENIeHb HOPMAJIbHOCTH PAa3BUTHS OPraHOB
ero Tejia He OKa3bIBaIOT HUKAKOTO BIIMSHMS HAa COCTAaB YOMICTBa».2! YTOIOBHOE 3aKOHOIATELCTBO B
PaBHOM Mepe OXpaHsIeT U KU3Hb peOeHKa, M B3pOCIIOTrO YesloBeKa, U ctapuka. «[IpaBo MpokuTh yac

13 «...06bekTOM yOUICTBA MOKET OBITh TOJILKO JKHM3Hb UelioBeKa. ..» (Tazanues. O npectyruiennsix npotus xusau. T. 1. C. 17).

19 «[Ipu3HaKy KU3HU CYTh MPU3HAKK (PUBHONOTHUYECKHE, U KOHCTATUPOBAHUE X BOBCE HE MPUHAIIEKHUT UCKIIOUUTENIHHO CYAbe,
a B GoJblIIeii YacTy ciiyvaeB ecTh Jeio Meanka skcrepta» (Tam xe. C. 25).

20 HampotuB, aHI/IMIICKME MICTOYHUKHU UCXOIAT U3 TOTO, UTO ,,a child in the act of birth... is not a human being... and the Killing
of such a child is not homicide”. (Stephen. A digest of the Criminal law. London, 1904. P. 175).

2L Doiruugcuti. Kypc yronosroro npasa. OcodenHas yactb. C. 15.TaraHues nucai: «...BOHPOC O KU3HECIIOcOOHOCTH Viabilitas
00BeKTa MOYTH MOTepsil CBOe 3HaueHHe» («O mpecTyruieHusax nporus kusau». T. 1. C. 35).
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TaK e CBSIIEHHO, KaK M MpaBo MpoxuTh 60 ner», mucain emie [Itio6ens, u «kKak ¢ I0pUANTIeCKOM,
TaK ¥ C IPAKTHUYECKOU TOUKH 3pEHUs IPUHSTUE )KUZHECTIOCOOHOCTHU B UMCIIO HEOOXOAMMBIX YCIIOBHIA
yOUICTBA OKa3bIBAETCS HECOCTOSITEILHBIM.

b. CamoyouiicTBo u coyyactue B HeM. CaMOyOHMIICTBO, KaK MPABUJIO, B HACTOSIIIIEE BPEMsI
YTOJIOBHOM OTBETCTBEHHOCTH 32 cOOOW HE BJIEYET, a M3 HEHAKAa3yeMOCTH CaMOYOMIICTBA BBITEKAET
TaK)Ke HEHaKa3yeMOCTh U TMOKYIIIEHUsI Ha HEro, TaK Kak MOKYIIIEHHe Ha HeTIPECTYIHOe JEsTHUE TaKkKe
HE SIBJISIETCS] PECTYIUVICHUEM, MOACTPEKATEbCTBO M TTOCOOHMYECTBO K CAMOYOUNCTBY MOTYT OBITh
paccMaTpuBaeMsl JHIIb Kak delictum sui generis.

Wnave, oqHako, pemaics 3TOT BOMPOC paHee, a B HEKOTOPBIX CTPaHaX MHOI/A U cerlvac.

KapomnmHa cnetmanbHO nipeiycMaTprBajia caMOyOMICTBO U Kapajia ero B HeKOTOPBIX CITydasix
koHpuckanuen umyiectsa (Art. 135), a Tpunentckuii codop (1568 1.), cinenys B3y O1akeHHOTO
ABrycTuHa, UCTOJIKOBAJ IIECTYIO 3alOBelb Kak Oe3yCIOBHO 3allpeliaiolnyio camoyouiictBo. Tpym
caMOyOUHIIBI IO3TOMY MOJBEprajcs mo3opHoMy norpedenuio. Hakazyemocts camoyouiictea B ['ep-
MaHunu Obuta oTMeHeHa @punipuxom I b B 1751 1. @paniry3ckue 3akoHsl B X VIII B. kapaiu camo-
yOMIACTBO MOBEIIICHUEM 32 HOTY 1 KOH(DUCKAIIMEH UMYIIIECTBA B MOJIb3y KOPOJIA,>* a B aHIJIMHACKOM
TpaBe ellle M 1Mo CeroAHSAIIHUN JIeHb CAaMOYOMICTBO pacCMaTpUBAeTCs Kak MpecTyruieHne. Padee 1o
common law camoyOuiiIia moaBeprajcs MO30pHOMY MOrpeOSHMIO Ha OOJBITION TOpore U B €70 MOTHITY
BOMBAJIM KOJI; €r0 UMYILECTBO MOJJIeKaI0 KOH(UCKAIMU, HO U 10 KoHa XIX B. B AHIJIUM camo-
yOuiiIa nuiascs nepkoBHoro norpedeHusi. [IockonbKy caMoyOUiCTBO paccMaTpUBaeTCs B AHIIIUM
kak felony, mokyiieHre Ha HEro sIBJISIETCs IO aHITIMKACKOMY MpaBy misdemeanor U Kapaercsl TIOpb-
Mo#. >

B Anrmmuu emie B XX B. UIMeIM MECTO ClTy4yad IIPUBJIEYEHHU S K YTOJIOBHOIN OTBETCTBEHHOCTH 32
TMIOKYIIIEHHEe Ha CaMOYOUICTRBO.

[TpuBoauM Koe-kakue 1udpsl. Tak, MpUBIeUYEHHE K YTOJIOBHOW OTBETCTBEHHOCTH 3a TIOKYIIIe-
HHE Ha CaMOyOUICTBO UMEJIO MECTO:

B [OIEI [885-1887 ... . B 119 cnvuagax
T 18881892 ... . « 114 2
« » 18953-1897. € 188 >

W o» [898-1902. 1« 203 )

o npaBy CIIIA 3akoHYEHHOE CaMOYOHICTBO HE KapaeTcs W He SBJISETCS MPeCTyIICHueM;*
TaK KaK caMOYOMICTBO He HaKa3yeMmo, TO JIMIIA, MOJICTPEKABIINE K HEMY, M MOCOOHUKH TaKKe He
MOT'YT OBITh pacCMaTpUBaeMbl 10 OOIEMY MPAaBUIY O COyYacTHH KaK HaKazyemble, OIHAKO CY[IbI
B Pa3/IMYHBIX IITaTax penialoT 3TOT Bonpoc no-pasHoMy. Cynbl Muuurana, Texaca, Maccadycerca
TI0JIAraloT, 4To B CiIy4ae, KOrja KTO-TMO00 YTOBOPHII YeIOBeKa IOKOHYUTH ¢ COOOM M TIPUCYTCTBOBA
IIPU TOM, €r0 CJIeJyeT paccMaTpuBaTh Kak vcnonHuTesss murder II crenenu, HO eci OH HE TPUCYT-
CTBOBaJI, TO OH HE MOXET OTBeuUaTh, TAK Kak OH sBjsieTcst accessory before the fact, a TakoBoit He

22 Jousse. Traité de la justice criminelle de France 1771. T. IV. P. 130-141; Muyart de Vouglans. Les lois criminelles de France
suivant leur ordre naturel, 1780. P. 184-186; Garraud. Traite du droit pénal francais. Paris, 1891. P. 311-312. — Ceitvuac Bo ®paniyu
“Le suicide. .. ne constitue point un délit..." (Chaveau et Helie. Théorie du Code pénal. Paris, 1862. T. III. P. 452).

3 Stephen. Commentaries ot the law of England. London, 1925, ed., 18. V. 4. P. 45-46. Blackstons commentaries of the laws of
England. N.-Y., 1883. P. 937. — AHrmiickuii 3aKOH Mpearai caMoyOHIiIly OXOPOHUTS “on a public higway or with any stake driven
through the body”. Konduckamus nmymecrsa 6suta oTMeHeHa B 1873 1. v b B 1882 1. ObUIH pa3peliieHs! epKOBHEIE 0OPsIIBI PH
MOXOPOHAX CaMOYOUHII.

24 Miller. Handbook of criminal law. 1934. P. 272.
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MOKET 6bIT]:» HakKa3yeM, KOrla HE HaKa3zyem [JIABHBIM BUHOBHUK. Eciu ABOEC YCJIOBUJIMCH ITOKOHYUTDH
c coOoi M OIMH W3 HHUX NPUBENET CBOE HAMEPEHUE B UCIIOJHEHHE, a JPYTroi 3TOro He CAENaeT, TO
MoceTHUI Kapaetcs 3a murder.

ITo 3akoHonaTenbcTBy Hblo-Mopka MokyIneHne Ha caMOyGHiACTBO paccMaTpuBaioch 10 1919,
Kak felony 1 Kapaock 3aKkIoueHreM Ha Cpok 10 2 et wiu mrpacdom g0 1000 gomnapos wim odonmu
HakazaHusMu BMecTe (§ 178). IoxcTpekaTebcTBO WM TMOMOIIb K COBEPIICHUIO CaMOYOUICTBA TIO
3akoHonarebcTBy Hbio-Mopka pacemarpuBaiorcs kak manslaughter I crenenn (§ 175), monoGHbie ke
JeWCTBYS TIPY MOCTIeIOBABIIIEM MOKYIIICHUH Ha CAaMOYOHIACTBO paccMaTpuBaioTcs Kak felony (§ 176),
IIPY 3TOM TO, YTO CaM TMOKYIIABIIUICS WM TOKOHYMBIININ C COOOM 3a CBOM JICUCTBUSI HE OTBEYAeT,
3HaueHus1 He umeeT (§ 177). B Maccauycerce u Texace MokyIieHre Ha caMOyOMIICTBO He HaKa3bIBa-
ercsi. B Texace — Tak Kak caMOyOMICTBO He MpecTyIUieHre, a B MaccauyceTce Ha OCHOBAaHUM CTaTyTa,
onpezensomero felonies.?

ITpoexT YronosHoro koaekca CIIA npegycmarpuBai caMOyOUIICTBO U COydacTHE B HEM B TPEX
crarbsx (cT. 261-263). [TocoOHMKY 1 IOACTPEKATENN K CAMOYOUICTBY KapaJIUCh JIUIIIEHHEM CBOOO/IBI
Ha CPOK JI0 7 JIET, a IPH MOKYIIEHUH Ha CaMOYOHMICTBO — JIMIIIEHUEM CBOOOIBI Ha CPOK JI0 2 JIET WJIH
mrpagom 1o 1000 nonnapoB, nim 060MMHU HaKa3aHUSIMUA BMeECTe.

Kananckmii kozekc (ct. 237) KapaeT MoKyIlleHue Ha CaMOYOUHCTBO JIMIIIEHHMEeM CBOOOJBI Ha
cpok J10 1 roma wim mrpagpom, Wi 0OOMMHU HaKa3aHUsSMU BMecTe. 20

PymbiHCKMIT Kozteke 1937 1. yCTaHOBWJI HaKa3yeMOCTh TOKYIIeHUsI Ha CaMOyOWHCTBO (OT
OJTHOTO JIO TISITH JIET TIOPbMBI), UTO paHee He UMeJio MecTa.?’

B Utamu camoyOuMiicTBO He KapaeTcsi, HO Kapaercsl TOT, KTO yOeOUT JPYroro COBEpIIUThH
CaMOyOUICTBO MJIM YKPENUT B HEM MPEIIONIOKEHNE TIOKOHYUTD C COOOM, OKaKeT eMy KaKuM-JIO0
0o0pa3oM cofeicTBIE TIPH BBITIOTHEHUH caMoyOuiicTBa. Eciu mocieacTBueM MOKYIIEHUs] Ha caMo-
yOUICTBO OBLIO TSIKKOE TEJIECHOE MOBPEKICHNE, a HE CMEePTh, TO HaKa3aHue cHukaeTcs. Ecim nmortep-
NIeBIINIA MOJIOKe 14 JIeT Wiy orpaHMYeHHO BMEHsIeM, TO HaKa3aHWe TOBBIIIAETCST; €CJTH ke OH HeBMe-
HsIeM, TO JICUCTBHE TIOJICTPEKATeIs MM MOCOOHUKA paccMaTpuBaeTcs Kak youictso (ct. 580).

[IBeiapckuii kogeke 1938 r. kapaeT MoACTpeKaTeIbCTBO M IOCOOHUYECTBO K CAMOYOUICTBY,
COBEpIIIEHHBIE 13 S9KOHOMUUYECKUX MOOYKIECHUI. DTO MpeCTyIUIeHne KapaeTcsl JIMIIb B TOM ciIydae,
€CJI caMOYOMIACTBO WJTH TTOKYITIeHUe Ha Hero rnocienoBamu (ct. 115).

B [Janun kapaetcst TOT, KTO COIEHUCTBYET CaMOyOUICTBY IPYTOro, a €CJiv OH JEUCTBYET M0 MOTH-
BaM JIMYHOW 3aMHTEPECOBAHHOCTH, TO Haka3zaHWe moBbimaercs (cT. 240). Ha Ky6e kapaercs nutio,
KOTOpOE COZICHCTBYET CaMOyOMICTBY MJIM TIOACTPEKAeT K HEMY, a €Cli MOCOOHHMK WM TOACTpeKa-
TEJIb 6I)UI OJHOBPEMEHHO M MCIIOJIHUTEJIIEM, TO HAKA3aHUC IMOBLIIIACTCA. Cy,[[]:pl AOJIKHBI YYUTBIBATD
MOTHUBBI HCﬁCTBHH, " €CJIM BUHOBHBIM PYKOBOJWJIM KAJIOCTh WJIM COUYYBCTBHUEC, TO MECPAa HAKAa3aHUA
cHmkaercs. B Typuum kapaeTcst TOT, KTO MOICTPEKas WA OMOTall B CAaMOyOHMIACTBE, €CIU TOCTIe-
Hee uMeio Mecto (§ 454). B Mpane camoyOMIACTBO HEHaKa3yeMo, a 3HAYUT, HEHAKa3yeMbl U BCE BU/IbI
COy4YacTusi B HeM, KOTOpBIE TI0 MPAaHCKOMY KOZIEKCY CTporo akiieccopHbsl. B Ilosnbinie kapaercs ToT,
KTO IIYTEM YroBopa NI OKa3aHHA COﬂeﬁCTBHH JOBOOUWT YECJIOBCKA O IMOKYIICHUSA Ha CO6CTBGHHyIO
®u3Hb (cT. 228). HakazyeMoCTb coy4yacTusi B caMOyOHICTBE MpeycCMOTpeHa Takke B Vcrianuu (art.
416 komekca 1932 r.), nmpoektoM (ppaHiry3ckoro YrojaoBHoro kopekca (art. 369), I'omnanguu (cT.
294) u Hopseruu (§ 236).

B ucTopun pycckoro mpaBa Haka3yeMOCTh caMOYyOMIICTBa Obljla paHee YCTaHOBJIEHA IIEPKOB-
HbIMH 3akoHaMu. Haumnast ¢ Bounckoro ycraga [letpa I, Mbl Haxoaum caMOyOMICTBO Kak YTOJIOBHO
HaKa3zyemoe JesTHUe: «...ekKeId KTO caM ceOs1 yObeT, TO HaJICKUT Tajady Tejio ero B OecuecTHoe
MECTO OTBOJIOUb M 3aKOMATh, BOJIOYA MPEX/e MO0 yaulaMm uin 06o3y» (apt. 164), a Mopckoit ycras

* Ibid. P. 272-273.
2 Liszt. To6tung und Lebensgefahrdnung, Vergl. Darsfc, Bes. Teil, B. V. S. 134.

" Hausknecht L. Die neue Sfrafgesetzgebung Ruminiens, Cerndutii, 1938. S. 22.
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Mpe/jIarai: Toro, «KTo 3axXoueT cam ceOsi yOUTh U ero B TOM 3aCTaHyT, TOrO TIOBECUTh Ha paiHe, a
eXeJM KTO caM cedsl yxke yObeT, TOT MU MEPTBBIH 3a HOTY MOBelIeH ObITh nMeeT» (cT. 117).28

Mo CBomy 3aKOHOB 3a CaMOYOMIICTBO HA3HAYAJIOCH JIMIIEHHE XPUCTHAHCKOTO MOrpedeHus, a 3a
MOKYIIIEHHEe Ha Hero — HaKa3aHWe TaKoe ke, KaK M 3a MOKYIIeHne Ha yOricTBo (cT. 347-348).

JIOpEeBOMIOIIMOHHOE PYCCKOE YTOJIOBHOE 3aKOHO/IATENILCTBO Kapajo CaMOyOMICTBO, €C/T OHO
He ObUIO YYMHEHO B COCTOSIHUM O€3yMHsl, YMOIIOMEIIATEILCTBA WJIM MPOUCIIEIIETO OT OONe3HH
npunajaka 6ecnamMmsaTCTBa WM U3 BEJMKOLYIIIHOTO MATPHOTU3MA JIJIsl COXPAHEHUs TOCYAapCTBEHHOM
TaWHbBI ¥ MHBIX TOAOOHBIX IIEJIEH, MM JKeHIIIMH IPX 000pOoHe OT n3HacuioBanus (cT. 1472—-1474 Vno-
xenus 1885 r.). Hakazanuem 3a camoyOUIACTBO OBLIO MPU3HAHUE HEEWCTBUTEIBHOCTH 3aBEIIaHUS U
JIMIIIEHHE X PUCTHAHCKOTO rorpedenus. [TokyieHre Ha caMoyOMICTBO Kapajioch IIEPKOBHBIM MTOKasi-
HUEM, U, TAKIM 00pa3oM, CyObeKTaMH ero MOTJIH ObITh TOJIBKO XprcTHaHe. CKJIOHEHUe U TIOCOOHUYE-
CTBO K CaMOYOMICTBY NMPUPABHUBAIIOCH K MOCOOHNYECTBY B MPEIyMBIIIIEHHOM YOUiicTBe (CT. 1475).
Kpowme Toro, kapasiocs modyxaeHue K caMoyoOuicTBy (OJIM3KOE K COCTaBy JIOBEJCHUSI IO CAMOYOUIi-
CTBA B COBETCKOM ITPaBe) 1 KECTOKOCTh B OTHOILICHUH TIOJJYMHEHHOTO JIUIIA VT JIUIA, HAXOSAIIErocs
Ha IOTIeYeHU , TIPUBEIIIas K cCaMOyOUCTBY TocieaHero (ct. 1476).

ITo YronosHomy Ynoxenuto 1903 r. caMOyOHMIACTBO yke HEHaKa3yeMo, a y9acThe B HeM pac-
cMatpuBaeTcs Kak delictum sui generis (cT. 462—463). Ho emme B 1915 r. Mbl HaX0quM Takoe cooOIe-
HUe: «BcrencTBre HEOMHOKPATHO YK€ BOHUKABIIMX HEAOPa3yMEHUI MpH MorpeOeHnH CaMOyOUHIT
M0 TIPAaBOCJIABHOMY OOpsIIYy CBATEUIIMN CHUHOJ Pa3bsCHWI, YTO €CIIM CaMOYOMIICTBO COBEpILEHO
BCJIE[ICTBHE U3BECTHOTO YK€ TIOMEIIATENIbCTBA, TO B TAKOM CITy4ae TyXOBEHCTBO JOJKHO YJOBJIETBO-
PATHCSI JOKYMEHTOM, BBIIAHHBIM TOJIMIMEN O HEMMEHUH C €€ CTOPOHBI MTPEMSATCTBUI K MOrpeOeHHIo,
B [TPOYMX ke CITydasix He0OXOAMMO MpeIBapUTEIbHOE CyieOHO-MEAUIIMHCKOE OCBUETEIbCTBOBAHMUE,
Yyepe3 KOTopoe ObUIO ObI yIOCTOBEPEHO HEHOPMAJILHOE IMICUXMYECKOe COCTOsTHUE camoyOuiiipl. [Tocre
CyAeOHO-MEeUIIMHCKOTO OCMOTPA, YIOCTOBEPSIOIIEr0 HEHOPMAIBHOCTh CAaMOYOUHIIBI, CBAIIIEHHUKA
HE MMEIOT MpaBa OTKa3bIBaThCsl OT COBEPIICHHS XPUCTUAHCKOTO MOrpeOeHus HaJl caMOyOUHIIaMu 1
B CTy4ae KpaitHero COMHEHUsI JIOJKHBI MCIIPAIIUBATh YKA3aHUI OT CBOETO eMUCKOomnax». >

[Ipenycmotpena Obita YronoBHeIM YinoxkeHneM 1903 r. Takxke «amMepuKaHCKas AyJib», T. €.
COMIAllIeHUe JBYX WJIM HECKOJbKUX JIMI[ TIOCTABUTH CAMOYOHMICTBO OJHOTO M3 HHUX B 3aBUCUMOCTb
OT JKpeOusl WJIM MHOTO YCIIOBHOTO CITyYasi, ¥ TIOCJIeI0BaBIIIee BCIIEACTBUE TAKOTO COIIAIICHHUsI CaMO-
yOUICTBO WJIM MOKYILIEHHE Ha CaMOYyOHIICTBO, HE JOBEPIIEHHOE 10 0OCTOATENBLCTBAM, HE 3aBUCSIIIM
OT BOJIA COIJIaCOBABIIMXCS (CT. 488).

[IpencraBurenu nepenoBoil MPaBOBOI MBICIM BCEI/a BO3pakayld MPOTUB YTOJIOBHOM OTBET-
CTBEHHOCTH 32 CAMOYOMIACTBO, U elrle bekkapra nmmcat: «. ..caMOyOUCTBO SIBJISIETCS PECTYIUICHUEM,
K KOTOPOMY, Ka3aJIoCh Obl, HE MOKET MMPUMEHATHCSI HaKa3aHUe B COOCTBEHHOM CMBICIIE, TIOTOMY UTO
OHO TIOpakaeT WM HEBUHHBIX, WM XOJIOAHOE M OeCUyBCTBEHHOE Teso». 3

B coBeTckoM yroioBHOM IpaBe caMOyOMICTBO U MOKYIIIEHHE Ha HETO YTOJIOBHON OTBETCTBEH-
HOCTH 32 cO00M He BJIEKYT, uTo Aajio moBoa A. ®. Konu nocne uznanus YK PCOCP 1922 r. mucats:
«...HeJb3s He IPUBETCTBOBATh CTaThio 148 COBETCKOro yroJIoBHOTO KOJIEKCA, COBEPIIIEHHO MCKJIIO-
YMBIIYI0 HAKa3yeMOCTh CAMOYOMIICTBA U TOKYILIEHUsI Ha Hero». 3! PaccmarpuBasi caMOyOUICTBO Kak
IefCTBIE, TPOTUBOpeYalliee STUKE M MOPAIH COLMATUCTIUECKOTO OOIIECTBA, 3aKOHO/IATENb CUUTACT
B TO XK€ BpeMsl HelleJeco0Opa3HbIM MPUMEHSITh 32 3TO AEsTHUE Mepy YroJIOBHOTO HakazaHus. MMeB-
II€ MECTO B BOGHHOH MPAKTUKE OT/AENbHBIE CTy4ar KBATHM(PUKAIIMY MMOKYIIEHUsT BOGHHOCITY KAIUX

Ha caMOyOMICTBO MO cT. 16 U 1. «B» CT. 193'? YK PCOCP e MOTYT pacCCMaTpUBATbCA MHAYE, KaK

28 Tak xe HpeJyIarajy MocTynarb ¢ CaMoyOUiIIaMK ¥ IIPOEKTHI YTONOBHOTO YinoxeHus 1754 n 1766 rr. (rn. XX VII).

¥ Tpago, 1915 1. C. 1561-1562.

30 Bexkapua. O ipecTyIuieHusX 1 HakazaHusax. M., 1939. C. 354-355. — [IpoTuB Haka3yeMOCTH caMOYOHIACTBA BHICTYIIAIN TAKKe
Bonsrep, MonTteckbe u ap. ¢punocodst X VIII B.

31 Konu A. @. CamoyOuiicTBO B 3aKOHe 1 ku3HU. M., 1923. C. 9.
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rpy0as ommoKa, MpOTUBOpEYaIast OOIIUM MPUHIUITHATIBHBIM YCTAHOBKAM COBETCKOTO YTOJIOBHOTO
npaBa. YToloBHasl OTBETCTBEHHOCTh 32 CAMOYOUICTBO HEIlenecooOpa3Ha, TaK Kak OHA HE MOXKET CITy-
KUTH HU LIEJISIM OOIIEeT0, HY LEJIsIM CIIEIMaIbHOTO MPEayTpPesKACHHUS.

B peficTByiomem HailieM yroJIoBHOM 3aKOHOZIATENILCTBE KApaeTCs JIMIIIb IOBEACHHE JIUIIA, HAXO-
ASIIErocsi B MaTeprajbHON WM WHOM 3aBHCHMMOCTH OT JPYTrOro JIMIA, XECTOKUM OOpalleHueM
TMOCJIEJHEr0 WM MHBIM TIOJOOHBIM IyTEM JO CaMOYOWICTBA WJIM MOKYIIeHHs Ha Hero (cr. 141 4.
I), a Takke «COOEWCTBUE WM TIOATOBOP K CAMOYOMICTBY HECOBEPIIIEHHOJIETHEIO WM JIMIA, 3aBe-
JIOMO HECTIOCOOHOTO TIOHMMATh CBOWMCTBA WJIM 3HAUEHHUsI UM COBEPIIAEMOro WM PYKOBOIUTH CBO-
MMM TOCTYTKaMU» U JIMIIb B TOM CITy4ae, «eCJIM caMOyOMICTBO WM TOKYIIIEHHE Ha HEero Mocieno-
Bas» (cT. 141 4. II).3?

Harre yrosoBHOe 3aKOHOAATELCTBO MOCTYIAET COBEPIIEHHO MPABUIILHO, KOT/Ia, PACCMATpHUBast
caMOyOUIICTBO KaK JICHCTBHE, OE3yCIOBHO MPOTHBOpEYAIee COIUATUCTUISCKO MOpaJi, HE yCTa-
HABJIMBAeT 32 HEro HUKAKOTO HaKa3aHWs, HO TOT, KTO MOMOTaeT caMoyOUHCTBY, KTO, OCTaBasiCh B
)KUBBIX, TIOMOTaeT APYTOMY YeJIOBEKY MOKOHYUTH C COOOM, TOT, OE3yCJIOBHO, MPEACTaBIIseT 00IIe-
CTBEHHYIO OMAaCHOCTb, BHE 3aBUCUMOCTH OT TOTO, OBLJIO JIM JIMIIO, TOKOHYHMBIIIEE C COOOM, BMEHSEMO
WM HET.

dakTruecku, KOraa peub UAET O TMOACTPEKATENbCTBE MM COyJacTHH B CAMOYOHMICTBE HEBMe-
HSIEMOTO, TO 3TO Y€ He TIOMOIIb CAMOYOHICTBY, a cKopee YOUICTBO. TOT, KTO BKJIABIBAET PEBOJIb-
BEp B PYKY MCUXUIECKU OOIBHOTO, YTOOBI OH MIOKOHYMII C COOOM, TOT, KTO MOArOBapruBaeT peOeHKa
3aCTpeNThCS, TOT (pakTHuecku youBaet.** [TomMoIIb 1 MOAroBop K caMOyOHICTBY JIOJKHBI KapaThCsi
B JaJIbHEHIIeM, KaK MBI TIOJIaraeM, ¥ TOrja, Korja caMoyOuidlia OTaaBasl cede OTYeT B CBOMX JIeH-
cTBUsIX. HeT HMKaKMX OCHOBaHWI CUMTATh JEUCTBHUE JIMIA, KOTOPOE TAeT CaMOyOUHIle PeBOJIbBED
WJIM KOTOPOE MOATOBAPHBAET €r0 3aCTPENUThCS, — HeHakazyeMbiM. OCTaBISITh 3TU CIydau 0e3 Ipu-
MEHEHHUsI peTIpecCuy Hemb3s. >

[Nomors pu caMOyOUICTBE 1O CYIIECTBY Majio YeM OTJIMYaeTcs OT yOMICTBa Mo Mpockoe, a
TOJICTPEKATEIbCTBO K CAMOYOUICTBY J€sTHUE 3HAUUTENBHO 0OOJiee TSHKKOE, TTOJIOKEHHS aKIIeCCOPHOM
TEOPUH COYyYaCTHsI O HEHaKa3yeMOCTH OCHOBHOTO JIESIHHSI HE MOTYT OKa3aTh HUKAKOTO BJIMSTHHS Ha

3 o
2 IMpeaycMOTpeHo Takke U3HACUIIOBAHKE, UMEBIIIee CBOUM TIOCIIEACTBIEM caMOyOHiCTBO notepresiiero Juia (4. I1, cr. 153 YK
PCDCP). YK A3CCP ocobo npefycMaTpuBaeT ciiydaii, Korga pe3y/IbTaToM MOATOBOpa MM COICHCTBUS SIBUJIOCH «CAMOCOXKEHUE»,

yCTaHABJIMBAsI B 9TOM ClTyJae HaKa3aHUe B BUJIE JIMIIEHHUsT CBOOOAB! Ha cpok 10 10 set; cr. 178 u. II).

33 «IMoxroBopuBIMii 6€3yMHOT0 K CaMOyOMICTBY €CTh He UTO MHOe, Kak youiiia» (Jucm. Cox 3ameuanuit T. 1. C. 245; tak xe

Maiiep). «ConeiicTBre caMOyOUIICTBY MAJIOJIETHUX . .. JIOJUKHO PACCMATPUBATHCS KAK YMBIIIIEHHOE YOUICTBO, MPELyCMOTPEHHOE CT.
136» (Yronosusiii konekc PCPCP. Kommentapwii. C. 182).

34 TIpu o6cyxieHnH TTPOoeKTa YrooBHOTO yinoxkeHus 1903 r. o sTomy Borpocy ObUIM BecbMa pasMyHble MHeHHs1. Maiiep nosa-
raJl, 4TO «BOIMPOC O HAKa3yeMOCTH NMOCOOHMYECTBA CAMOYOUICTBY MPEACTABIAETCA IO HACTOAIIETO BPEMEHU BeChbMa CIIOPHBIM U B
JOKTPUHE U B 3aKOHOJATeIIbCTBE. BO BCAKOM Cilydae MPOEKT MOCTYNAET BIOJIHE MPABUIIBHO, He 00J1arast Haka3aHHeM IIOJIrOBOp K caMo-
yOMICTBY JIMIIa COBEPIIEHHOJIETHETO ¥ BMEHSAEMOT0, TIOTOMY UYTO COBEPIIAIOIIMI MIIM MOKYIIAIOLIUICA COBEPIINTh CAMOYOUIHCTBO B
COCTOSHUM BMEHSEMOCTH U30MPaeT TAKOH BBIXOM M3 CBOETO MEYaIbHOTO MOJIOKEHHS 110 COOCTBEHHOM BOJIE, HO COOCTBEHHBIM HOOY K-
nennsiM» (Ceox 3amevanuid. T. 1. C. 228). Bbito Takke MHEHHE, YTO Hellb3sl «IIO/IBEpPraTh HaKa3aHUIO MOCOOHKKA B HECYILIECTBYIOLIEM
MPECTYIUIEHUH», 110 MHeHMIo [onblieHnopda, «1ocoOHNYeCTBO CaMOYOUICTBY He ciieoBaIo Obl oOnarath HakazaHueM. HaoGopor. ..
BCSAKHMIA TIOATOBOP K CaMOYOMIICTBY MOUIEKUT HAKA3aHUIO, €CJIM CaMOyOMICTBO MJIM MOKYIIEHHE Ha OHOe MociegoBad...» (CBox
3amevanuid. T. I. C. 230); a [ltoTue cuurai, 410 «... COXpaHEHHME 0COOOrO MOCTAHOBJIEHHUS O MOCOOHUYECTBE M MOArOBOPE K CaMo-
yOMHCTBY. .. 3aciyKuBaeT nojHeiero onoopenus» (Ceopg 3amevanuid. T. I. C. 231).Hecmotps Ha To, yto no Code pénal coydacTue
B caMoyOuiicTBe HeHaka3yeMo, Garraud BbICKa3bIBaeTCs 3a BBEICHHE CIIELIMAIBHOIO COCTaBa, Kapaiolero 31o AesHue. Traité du droit
pénal frangais. Paris, 1891. V. 4. P. 317.B coBeTckoii npakTuKe OblI CITy4aid, KOra cy/ pU3HaJl B IOArOBOPE K CaMOYOMIICTBY HAJIM4Me
cocrasa youiicra. Ocy:xaeHHbli Kocoros nogroBopu 6epeMeHHyio ot Hero MyparoBy, ¢ 11eJ1bi0 U30aBJIeHHs1 OT IUIaTeka aTUMEHTOB,
COBMECTHO IOKOHUHTH ¢ cobol. «Korma MypatoBa noBecuiiach repasi, 0OBUHsieMbIil KOCOroB BelaTbCst He CTall, CUUTasi MOCTYIOK
ee «JIypalKUM» U Jaxe YKJIOHHUJICS OT Ia4y MOMOLIH 1715 CIACEHUs e KU3HU — OTOPOCHII PYKY MOKOMHOM, KOTOpasi IOC/Ie NOBEIIEHU s
CXBaTHJIA ero, MPOCsl TEM CaMbIM MOMOLIY O CIIACEHUH KU3HH, HO OH HE TOJIBKO He TTOMOT € 0CBOOOAMTBCS OT NETJIHN, HO elle cKasal,
YTO «TaK Baiero Opara u yyar». BepxoBHblit Cyn PCPCP npusHai, uTo «Bce BBIIEPUBENCHHOE. .. CBUICTEILCTBYET 00 YUMHEHUH
KocoroBsIM yMBbIIIIIEHHOTO, € 3apaHee 00lyMaHHBIM HaMepeHueM, youiicrsa MypaToBoil 13 HU3MEHHBIX NOOYKICHHH, ITyTeM MOAro-
BOpa ee K CaMOYOUIICTBY ¢ OOEIaHUEM ITOBECUTBCSI BMECTE C HEeld, C CO3JJaHleM COOTBETCTBYIOLIEH OOCTAHOBKH ISl TPOBEICHUS 3a/1y-
MaHHOTIO B UCIIOJIHEHUE, KaKOBOE JIeSHUE COAEPXKUT BCe NPU3HAKU NPEeCTYIUIEHUs], pefycMoTpeHHoro cT. 136 YK» (meno Ne 23579
CIT 1927 r. Ne 10. C. 21).
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Hale rpaso, a MPeCTYIUIEHHE TO K TOMY ke JOJKHO OBITh MpeaycMOTpeHo Kak delictum sui generis.
Bormpoc o cxofcTBe Meky y4acTheM B CaMOYyOUICTBE U YOUICTBOM IO MPOChOe HEOTHOKPATHO BO3-
HuKau B uteparype. F. Helie cunrtan 6e3pa3nuynbiv, yOUBaeT Jiv YesloBeK ceOsi COOCTBEHHOM PYKOI
WM PyKOU Jpyroro, Ho @OWHHUIIKUI OCHOBATEILHO BO3PAXKAI, UTO «COMMKEHHE 3TO BEPHO 1151 yOu-
BaeMoro, HO He ISl yOUBaloIiero». >

Hannuue B COBETCKOM YTOJIOBHOM ITpaBe 0cOOO0T0 COCTaBa JOBEIEHUsI IO CAMOYOHIACTBA, KOTO-
PbIli B APYTUX 3aKOHO/IATENILCTBAX OTCYTCTBYET, IOJKHO OBITh PU3HAHO BIOJTHE MPaBMIIBHBIM. [Ipak-
THUYECKH MPUMEHEHNE YTOJIOBHOW OTBETCTBEHHOCTH 3a 3TO MPECTYIUICHHUE TPeOyeT OCTOPOKHOCTH
Y THIATEJIBHOTO y4yeTa OOCTOSTENbCTB Aena. JloBegeHue N0 caMoyOWiCTBa MpearosiaraeT Halnuue
HETIOCPEICTBEHHOM MPUYMHHON CBSI3M MEX Ty (DaKTOM CaMOyOUICTBA U TIPECTYTHBIM AesTHUEM OOBH-
HSIEMOT0, HO ¥ OIHOTO HAJIMUMS TAaKOH MPUYMHHOW CBS3M €Ile HEeJI0CTATOYHO, HYKHO, YTOOBI AeHi-
CTBUE OOBHHSIEMOTrO, TMOBJIEKIIIee 32 COOOW CaMOYOMICTBO, OXBATHIBAJIOCH MOHSATHEM KECTOKOTO
oOpallieH!s1 WM WHOTO TIOJOOHOTO MYTH M YTOOBI MOTEPIEBIIMI HAXOMWICS B MaTepUaIbHON WU
MHOU 3aBUCUMOCTH OT JIMIIA, TPUBJIEKAEMOTO K YTOJIOBHOW OTBETCTBEHHOCTHU. [109TOMY «OIMH (haKT
MIpeKpalieHus MOJIOBOM CBS3U, MOBJIEKIINIA CaMOYOUICTBO, HE SIBJISIETCS eIlle JOCTATOYHBIM IS
OOBHMHEHUsI IPEKPATHUBIIETO 3Ty CBSA3b B JJOBEJCHUH JI0 CAMOYOUICTBA», *® TOUHO TaK ke «CaMOyOuii-
CTBO Ha TMOYBE JIMYHBIX OTHOIICHUI MEXy MOTEPIEBIINM U MOACYIUMbIM HE MOXET ObITh MOCTaB-
JIEHO TIOCJISAHEMY B BHHY, €CJIY TIO JIeJTy He YCTAaHOBJIEHO, YTO CaMOYOUICTBO SIBUJIOCH PE3YJIbTaTOM
’KECTOKOTO MJIM MOI0OHOrO OOpalieHus MOACYAMMOro ¢ MOTEpPHEeBIIMM, HAXOAUBIIUMCS OT HEro B
3aBUCUMOCTU». "’

HeonHokpaTHO MoguepKrUBaIoCch PyKOBOISIIMMHE CyleOHBIMUA OPraHaMH, U4TO «CaMOyOUICTBO
MaTepraJbHO 3aBUCMMOTO JIMIIA HE MOXET ObITh MOCTABJIEHO B BUHY MOACYIMMOMY IPH HEIOKa3aH-
HOCTH CBSI3M MEXKY JIEHCTBUSAMU TOJICYIUMOrO U CaMOYOUICTBOM» . 8 OJHAKO, UCXOIS 3/1eCh, KaK U
BO BCEX OCTAJIBHBIX CIIyvasiX, U3 CyObEKTUBHOUN BUHBI, MBI [1OJIaraéM, YTO OJHOU MPUYMHHOMN CBSI3H
ele HeJIoCTaTOuHO, HeOOXOIMMa BUHA U B OTHOIIEHUH Pe3yJbTara, T. €. HyXKHO, YTOOb BHHOBHBIM,
€CJIM OH He ’KeJlaJl pe3yJsibTara, XOTsl Obl MOT M JIOJKEH ObUT IIPE/IBU/IETh, YTO PE3YJIbTATOM €ro JIei-
CTBUI MOXET SIBUTbCSI CaMOYOMICTBO MOTEPIEBIIET0; €CIU TOro He ObLJIO, TO, KaK MBI MOJIaraem,
OTBETCTBEHHOCTb UCKJIIOUaeTcs. [loaTomy mbl He MoxkeM corsacuthes ¢ onpeaenenueM YKK BC
PCOCP, kotopast, ucxofs U3 MPaBUJILHOTO MOJIOKEHUsI, 4TO «CT. 141 mpeaycmMarpuBaeT He TOJIbKO
KECTOKOCTh 0OpalieHus, HO U Jpyrue crocoObl JOBEJEHHUs JO CaMOYyOMIICTBa», MPHIIUIA K BHIBOY
O BUHOBHOCTH MYXa, KOTOPBI B NIMChbME K TIEPBOH KeHe Ha3bIBaJl BTOPYIO JKEHY «KYCKOM MsICa»,
«OapaHbel TOJIOBOW» M T. II., & TIOCTIEAHSS, IPOYUTAB ITO MUCHMO, OTPABHIIACK,* XOTS MPUYMHHAS
CBSI3b 3/1ECh U UMEETCs, HO OTCYTCTBYET CyOBEKTUBHASI BAHOBHOCTb, M 3HAYUT OCHOBAHUH ISl YTO-
JIOBHOW OTBETCTBEHHOCTH HET.

dusnyeckoe WM MCUXUIECKOE MPUHYKAEHUE K CaMOyOUICTBY €CTh, KOHEUHO, HE UTO MHOE,
KaK YMBIIUIEHHOE YOMICTBO. TOYHO TaK ke Kak yOMICTBO CleyeT paccMaTpuBaTh U CITydau J0Bejie-
HUS 10 CAMOYOMICTBA C TIPSIMBIM YMBICJIOM, TAKUM 00pa30oM, BUHOBHOCTb TP 3TOM IPECTYTIJIEHUH B
OTHOITIEHUH pe3y/IbTaTta MOXKET ObITh JTUOO B (DOpME HEOCTOPOKHOCTH, JIOO B (popMe IBEHTYaTLHOTO
yMbicia.

35 Dorinuruii. Kypc yrosnoBHoro npaBa. Yacte Ocobennas, I1r., 1916. C. 13; Chauveau A., Helie F. Théorie du Code pénal. Paris,
1862. V. III, Ne 1096. P. 456-457.

36 Hemno I'. Inenym Bepxosroro Cyna CCCP 9 HosiOpst 1939 r. C6. noct. BepxoBHoro Cyna CCCP 3a 1939 r. B. I1. C. 40 u CIO.
1940 . Ne 2. C. 39.

37.CI0. 1939. Ne 15-16. C. 62, zieno Mkprbruss. [Tnenym Bepxosroro Cyna CCCP. 8 mions 1939 r.

38 Neno Banayposckoii. I[Tnenym BepxosHoro Cymna CCCP, 26 mexkadps 1939 r., CIO. 1940, Ne 3. C. 45 u C6. nocr. Ilnenyma
Bepxosnoro Cyna CCCP. B. II. C. 34-35.

39 VKK Bepxosroro Cyra PCOCP, nesno Ne 2136, CIT 1929, Ne 4. C. 8.

0 YronosHoe npaBo. OcobenHas yacte. 3-e uza. C. 132.
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Ecmu camoyOUiACTBO SIBUJIOCH Pe3y/IbTaTOM 3aKOHHBIX JISCTBUI OOBUHSIEMOTO, TO JakKe Mpu
HAJTMYUY PUYMHHOM CBSI3U U 3aBEJOMOCTH YTOJIOBHASI OTBETCTBEHHOCTh HE MOKET IMETh MECTa; TaK,
HEJIb3s1 TPUBJIeYb K YTOJOBHOM OTBETCTBEHHOCTH HAYQJIbHUKA, 3aKOHHO YBOJIMBIIETO COTPYIHHKA,
WM MYXka, pa3oIIeIIIerocs ¢ )XeHOM, €CIM 1a)ke OHU ObLIM MPeLyNpekIeHbl, YTO COTPYAHUK WM
’KeHa HaMepEeHbI IOKOHYUTH C COOOM, 1 BCE ke HEe OTKA3AJIMCh OT CBOUX JICUCTBUI.

B. Heoxpansiemasi *KU3Hb B HCTOPHH YroJIOBHOro npasa. lcropusi yrojoBHOro npasa
3HAET 3HAYMTENIBHOE YKCIIO JIMII, KOTOpble HE NMPU3HABAIUCH BO3MOKHBIMU OOBbEKTaMHU YOWICTBA,
KOTOpbIE MPABOM He 3alUIIAJIKCh U JIMIIEHUE KOTOPBIX KM3HU PU3HABATIOCh HEHAKA3yeMbIM.

KraccoBblii XapakTep yroJloBHOTO 3aKOHOZIATENIbCTBA B OTHOIIEHWH YOUICTBA HAXOOWJI CBOE
BBIPQXKEHUE HE TOJIBKO U JIA)Ke HE CTOJIBKO B TOM, KaK OHO Kapasioch, CKOJIBKO B TOM, KOIJja M B OTHO-
I[IEHUH KOTO OHO pa3perayioch U KOIja He BIEKJIO 32 COOOH yroJIOBHOTO MPECIeJOBaHHSI.

VYTonoBHOE MpaBo A0ATOe BpeMs BOBCE HE BCSKOTO YEJIOBEKA CYMTAIIO BO3MOKHBIM OOBEKTOM
MPECTYIUIEHHS] MPOTUB JIMYHOCTH, B TOM YHCIIe U YOUICTBA.

W3 yncma BO3MOXHBIX OOBEKTOB HAKa3yeMOro yOuicTBa UCKITIOUAIUCh PaObl M XOJIOTIBI.

Toapui CtanH ykasbiBaeT, uto «[Ipu padcTBe “3aK0H” pazpeiai paboBiagesbiaM youBaTh
pados. [Ipu KpermocTHBIX MOPSAAKAX “3aKOH” pa3peliai KPermocTHUKAM “TOJIBbKO” MPOjIaBaTh KPerocT-
HBIX». !

3akonbl XII Tabmuiy kapaioT 3a YOUICTBO TOJBKO B CIyYasiX JIMIICHUS KU3HH CBOOOIHOTO
yesnoBeka. [1o 3akoHy AkBmins B PuMe youiicTBO pada paccMaTpuBasoch HE Kak MPECTYIUICHUE
MPOTUB JINYHOCTH, a KaK UMYIIECTBEHHOE MPECTYyIUICHHE: «MCK YMBIIUIEHHOTO Bpeaa (actio damni
injuriae) yCTaHOBJISIETCS] 3aKOHOM AKBWJIMEBBIM (OTHOCUMBIM K 468 T. OT ocHOoBaHUs1 Puma), B niep-
BOI I7IaBe KOTOPOT'O MOCTAHOBJIEHO, YTO KTO YObET HE3aKOHHO UyXkOro pada WM 4yKoe YeTBEPOHO-
roe M3 YKC/Ia IOMAITHUX KMBOTHBIX, TOT OyET OCYXk/EH 3aIIaTUTh XO35MHY BBICIIYIO LIEHY, KaKylo
TOT MPEIMET UMEIT B TOM roIy».*?

Nmneparopom [Muem AHTOHMHOM OBUIO YCTaHOBJIEHO, UTO €C/IM KTO yObeT cBoero pada 0e3
MIPUYMHBI, JOJDKEH ObITh HaKa3aH Kak 3a youicTBo uyxoro pada. Kak BuaHo u3 Uucruryros Octu-
HHUaHa, BO BpeMeHa AHTOHMHA HAYaJIbHUKAM TIPOBUHIIMIA TOKJIAJbIBAJIH, YTO paObl yOEraioT B Xpambl
WM K CTaTysIM MMIIEPAaTOPOB, CIacasch OT HEBBIHOCUMOM KECTOKOCTH MX rocnofl. B aTux ciydasx
AHTOHUH TOCTAHOBWJI MPHHYXJATh X03sIeB MPO/IaBaTh padOB Ha XOPOIIMX YCIOBUSX C T€M, YTOObI
1ieHa Obl1a Bce ke oTnaBaeMa rocrogam. [1uii AHTOHUH B pecKpuIiTe, aapecoBaHHOM im0 Mapiu-
aHy, mcait: «XoTs BJIACTh TOCHO/ HaJl MX pabamu JI0KHA ObITh HETPUKOCHOBEHHA U HUKTO HE JION-
KeH OBbITh JIMIIIEH CBOETO MpaBa, HO MOJIb3a CAaMUX TOCHOf TpeOyeT, YTOOB! CIIPABEJIMBO MTPOCSIIIM
HE OTKa3bIBaTh B TIOMOIIH IIPOTUB KECTOKOCTH, UJIU T'OJIO/IA, WJIA HECTEPITUMON 00U TbI».** YTONI0BHOE
HakaszaHnue B PrmMe 3a youiicTBO pada, ja ¥ TO CO 3HAYMTEbHBIMH OTPaHUUYEHUSIMH, OBUIO YCTAHOB-
JieHo stk npy Kinaaum n Koncrantune.

[Mnaton mucan: «... KTo yobeT cBoero pada, TO, 0 COBEPIICHUN OYUINEHUM, EMY, COTJIACHO
3aKOHY, HE CTABUTCS B BUHY yOUHCTBO».*

Tak ke 00CTOSITIO AeJ0 ¥ B MICTOPUH PYCCKOT'O TpaBa, I/ie YCTaBHASI IpaMOTa BEJTMKOTO KHS3S
Bacwius [ImutpueBuua, nanHas xkutensam JIBunHckout 3emian B 1397 r., yctaHaBiIMBaia: «...a KTO
ocriogapb OrphIIUTCS, YIAPUTh CBOETO XOJIONa WM poOy U CIIyYUTCSl CMEPTh, B TOM HaMOCTHUIIM He
CYASITh HU BUHBI HE EMJTIOTH» (CT. 11).

«Pycckas TlpaBna» Takke He MpU3HAET XoJona U pada BO3MOXKHBIMU OObEKTaMHU YOMIICTBa
aaxe Ui TOCTOPOHHUX JIMII, «a B XOJIONE ¥ B poOe BUPHI HETYTh; HO 0Xke OyleTh Oe3 BUHBI yOHeH, TO
3a XOJION YPOK TUIATUTH UK 32 poOdy, a KHs310 12 rpuBeH npoaaxu» (Tpoumkuil Crmcox, ct. 89), T. e.

4 Cmanun. Peus Ha MIEPBOM Che3/Ie KOJIXO3HUKOB-YIapHUKOB. Borpock nenunusma. 11-e uza. C. 412.
42 Nucrurytsl umneparopa Ocrunuana / Iep. Ipockypsikosa. CII6., 1859 r. C. 232.
 Tam xe. C. 23-24.

* Maamon. 3axoust. T. XIV. C. 98; Academia. ITr., 1923 1.
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3a yOMICTBO XOJIOMa 1 pada MosiaraloTcs Te ke JeHEeKHbIe B3bICKaHWs1, UTO U 32 KOHSI (YPOK M ITpoJaxa
12 rpuBen). Ho nuiy ¢ orpaHnveHHOi npaBocriocoOHOCThI0 «Pycckast [paBna» vHOrA 3aiyinaeT:
«...aIlle JIM TOCTIOAWH ObETh 3aKYTIa. . . He CMBICIIS bsTH, O€3 BUHBI, TO SIKO e 1 B CBOOOTHOM ILJIaTe Kb,
TaKo e M B 3aKyme» (cT. 62 Tpowntikoro IV crimcka).®

Kanonnyeckoe mpaBo J03BOJISIIO YOURCTBO €PETHKOB U JIMII, IPUTOBOPEHHBIX K anathema et
excommunicatio.

YOuACTBO JIUII, TPUTOBOPEHHBIX K CMEPTHOM Ka3HHU, MHOTO CTOJIETHI HE paCCMaTPUBAJIOCh KaK
npecryruieHue, u eme Pefiepdax B TakoM yOUICTBE BUJIEI TOJBKO MOMUIIEHCKOE HapyIleHue. 4

YOuiicTBO MI3MEHHHUKOB YaCTO HE TOJIBKO HE pacCMaTpUBAJIOCh KaK MPECTyIUIEHHE, a HAIPOTUB,
Kak JIesTHUE, 3aCTyKUBaloIIee BOSHArpakIaeH!s. «A OyIeT KTO N3BMEHHHKA JIOTHAB Ha JI0pore yObeT. . .
a TOMy... JIaTU TOCYIapeBO XKaJIOBaHbE M3 €ro ’KMBOTOB, YTO Tocyaapb yKakeT» (YioxeHue naps
Anekcea Muxainosuua 1649 r., . 11, cr. 15).

B Pume Ob110 HeHaka3yeMo YOUICTBO JIMIT, IPUCYKAEHHBIX K aquae et ignis interdictio, a mo3xe
JIUII, 3aHECEHHBIX B MIPOCKPUITIIOHHBIE CITUCKH. B cpenHeBekoBoi [epMaHuM B TAKOM TOJIOXEHUH
ObLM JHIia, ocyxkeHHble K Friedlosigkeit, B pycckom IpaBe — OCYKJEHHBIE K «IIOTOKY U pa3rpad-
JIeHWIO». B JIMTOBCKOM IpaBe «BBIBOJIAHIIbI», a «pa300MHUKA BOJIBHO €CTh BCAKOMY 0Oe3 Oe/pl you-
BaTH» ycraHaBiuBaoT Kauru 3akonnsie (1i1. 11, c1. 9). Cepbekoe mpaBo He Kapasio 3a yOUICTBO Taii-
IYKOB, T. €. JIUII, CKPbIBABIIIMXCS B TOPaxX M He sIBJISBIIMXCS B HA3HAYSHHBIN CPOK K OpraHaMm BJIACTH,
HECMOTPs1 Ha MyOJMYHBIA BBI30B, TAHYK CTOSUI BHE 3AIIUTHI 3aKOHA U KAXKABIA MOT YOUTh ero 0e3-
HakazaHHO. B X VI B. Bo ®pannuu u ['epmanny MOXHO ObLTO Oe3HAKa3aHHO yOMBATH IIBITAH.

C 1882 no 1943 r. no odpunmansaeiM gaHaeiM B CIIA Obuto nmunyeBaHo 3416 Herpos. JIuH-
YeBaHMe — «3TO OOIIeaMEepPUKAHCKUI WHCTUTYT, BO3HUKIIUI U3 IyXa aMEepUKaHCKOTO Oe33aKOHUS
(lawlessness) ¥ aMEepPUKAHCKOW HEMPUMUPUMOCTH C TIOPSAKOM CylIeOHOU JIeATeTbHOCTI». 4! BHHOB-
HbIE B JIMHYEBAHMH MOYTHU BCEI/IAa OCTAIOTCS Oe3HAKA3aHHBIMU.

B Teuenue 1mTenbHOro BpeMeHH He Kapajioch yOUHCTBO ypOAOB. PUMcKoe rpaBo mpr3HaBasio
yOMIICTBO yPOJIOB JIO3BOJIGHHBIM (monstrosos partus sine fraude coedunto). Ilutiepor B omHOW U3
CBOMX pedell TOBOPUT, UTO TIOTEPIEBIINIA «C TaKOW ke JIeTKOCThIO ObLT JIMIIEeH KU3HU, Kak 1o XII
Tabnuiiam MtaieHel, OTIMYABIIUICS UCKITIOYUTETBHBIM YPOICTBOMY.

He xapanock yOUiCTBO ypOJOB U B CpeJHUE BEKa, KOTAa OHU PacCMaTPUBAIUCH KaK Pe3yJib-
TAT CBSI3W JKEHILUHBI C JIbSBOJIOM M MOSTOMY HE YCTaHABJIMBAJIOCH YTOJIOBHOM OTBETCTBEHHOCTH 32
JIMIIEHNE UX JKU3HU.

Kanonnveckoe mpaBo mo3jiHee BHECIO B STOT B3MJIs pe3KOe U3MEHEHHE U Kapaslo yOMHCTBO
ypora, UCXofsi U3 TOro, UTO «BCSKOE CYILECTBO, POXAEHHOE OT YelIOBEKa, UMEET YeIOBEYECKYIO
aynry». OqHako ere Kapomza TpedoBaiia, YTo0bl 00BEKT yOHcTBa ObLT He TOJBKO kUB (lebendig),
HO ¥ oOnajgaj HOpMaybHBIMU opraHaMu (gleidmaéssig). HeHakazyembiM ObLIO yOUHCTBO YpOIOB M
o TIpyccKoMy 3eMckomy mpaBy 1794 r. IlpencraButenu Teopuu yrojoBHOTO mpasa B ['epMaHuu B
Havasne XIX B., B Tom uncine Peitepdax u ['porbMaH, NpuaepKUBAIUCH TOH TOUKU 3peHHUs], YTO YOUTi-
CTBO YPOIOB JIOJKHO OCTaBaThCsl HEHaKa3yeMbIM.*® DTO MolokeHne pacipoCTpaHsIOCh, OIHAKO,
TOJIBKO Ha JIeTeH, a MHOTa AaXke TOJIbKO Ha HOBOPOXJIEHHBIX, HO HE Ha B3POCIBIX ypooB. B coBpe-
MEHHOM I1paBe YOMICTBO YPOIOB, KaK MPaBHUJIO, 0CO00 HE MPeyCMaTPUBAETCSI M OHM HaXOASITCS 07T
paBHOI OXpaHOU 3aKoHa.*

43 Bee TekcTsl O «Pycckotii [TpaBpe». T. 1. Akanemust Hayk CCCP. M.; JI., 1940.

4 Feuerbach. Lehrbuch des gemeinen in Deutschland giiltigen peinlichen Rechts. Giessen, 1828. § 34. S. 28.

T Barnes H. E., Teeters N. K. New horizons in criminology. N.-Y., 1945. C. 199.

8 Feuerbach A. Lehrbuch des gemeinen in Deutschland giiltigen peinlichen Rechts. Giessen, 1828. S. 141; Beprep Takxe cun-
TaeT, U4T0 «0OBEKT YOMIACTBA — TOJIBKO JKMBOH 4YeJIoBeK, a He ypon» (beprep. YueOrl, yromn. npasa. T. II. C. 124). «Jluntenne xu3Hn

YYJOBHIIHOTO MJIA/ICHIIA HE COCTABIISIET YOMICTBA», — nuieT bymsunckuii (byosunckuti. O ipecTyIuieHusIx B ocooeHHocTd. M., 1887.
C. 44).

* Garraud. Traité du droit penal frangais. Paris, 1891. V. 4. P. 210. «Tout créature quelque difforme et bizarre qu'elle soit,
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Ho Ierpa I B pycckoM 3aKOHO/IATEIbCTBE YOMICTBO YPOJOB He Kapasiock. [1o meTpoBcKUM yKa-
3am 1704 u 1718 rr. ObUIO MPeIokKEeHO YPOIOB He yOMBATh U HE TaUTh, & OOBABIATH CBSIICHHUKAM U
HAIpaBJIsATh B KyHCTKaMepy. Hakazanuem 3a HapylieHHe yka3za ObUIM YCTAaHOBJICHBI IITPadbl U 1aKe
cMepTHas Ka3Hb. M3 XxapakTepa 3Toro 3aKOHOJATebCTBA SICHO, YTO MMENIach B BUILY HE OXpaHa KU3HU
YPOIIOB, a CIIEIMaJIbHbIE MEPOIPUSTHS, HANPABJICHHbIE Ha TOMOJHEHNE METPOBCKUX KYHCTKamep.
HakasyemocTs 3a yOUICTBO ypoja o CyIlecTBy Obliia ycraHoBjieHa B Poccuu BriiepBbie B CBozie 3ako-
HOB 1832 r. (cT. 345), HO emie B Ynoxenuu 1845 1. ycraHaBnMBaeTcs 3a yOMICTBO MIIaICHIIA Yy/I0-
BUIITHOTO BUa Oojiee MATKOe HakazaHue (cT. 1469), a mpu oOCyXaeHUH MPOeKTa YTOJIOBHOTO YIIO-
KEHUS TIpeceiaTesb BiaqukaBKka3ckoro OKpy:KkHoOro cyaa bapreHeB cuuTan, 4ro «yOMICTBO ypoja
13 CyeBepusl JOIKHO OBITh BBIIETIEHO OCOOOM CTaThei». >

B coBeTckoM yrosoBHOM IpaBe 3TOT BOIPOC 3aKOHOM He MPEAyCMOTPEH U CYIIECTBEHHOTO
3HAUEHUs IJIs1 IPAKTUKH HE UMeeT.

I'. YouiicTBo, KBaIn(puIIpoBaHHOE M0 00bEKTY. B yronoBHOM MpaBe OAHUM U3 BaKHEH-
IIMX JIEMEHTOB COCTaBa AJIsl ONpeesieHus KBaTupuKay yoOuicTBa sBJsIOCh BCETAa U 3a4acTyIo
U ceiuac sIBJISIETCSl YCTAHOBJIEHHE TOTO, TPOTUB KOTO MPECTYyIJIeHHe ObLII0 HAIpaBJIeHo.

Eme B rryO0KO# IpeBHOCTH OBLT BBIJICJICH COCTaB POJCTBEHHOTO YOMIICTBA, 32 KOTOPOE YIpo-
’am 0co00 CypoBbIe BU/IbI CMEPTHOM Ka3HU. [1maToH paccMarpuBaeT yOUICTBO MyKa, JKeHbl, Opara,
CECTpBI, POAMTEIICH U MUIIET, YTO «ObLIIO OBl B BBICIIICH CTETIEHU CIPABEIJIMBO TIOABEPrHYTh OTIIe-
youiIly WM MarepeyOuiily MHOTOKPAaTHOW CMEPTHOM Ka3HH, eCld Obl TOJBKO OBbLJIO BO3MOXKHO
OIHOMY M TOMY K€ YeJIOBEeKY yMepeTh MHOTo pa3».’! B nepuop 3akonoB XII Tadmui B Pume moHs-
THe parricidium OXBaThIBaJIO HE TOJIBKO YOMICTBO POACTBEHHHKA, HO M YOMICTBO BCSIKOrO CBOOOM-
HOTO YeJioBeka, «Si quis hominem liberum dolo malo (sciens) morti duit parricida esto» (IX Tabnuia
§ 2), Ho TTommieem «parricidium» ObUT yKe BbIIEJECH KaK KBAIM(UIIMPOBAHHBINA COCTaB POIACTBEH-
Horo yowuiictBa. 1ot 3akoH [Tomries (lex Pompeia de parricidiis), kak mumeT [aii, yctaHaBIvuBam,
YTO «KTO YCKOPUT CMEPTh CBOETO POIMTENISl, CBOErO ChIHA WM BCSIKOM JPYror O0COOBI M3 €ro pof-
CTBA TAHO WJIM SIBHO», OyAET JIM OH OCHOBHBIM HCIIOJTHUTEJIEM WJIA COOOUTHUKOM MPECTYIUICHHUS,
MOJIJIeKUT HaKa3aHuio 3a parricidium. 3akoH [Tomrmest oxBaTbIBa yOMACTBO BOCXOASIIIIUX POJICTBEH-
HUKOB, BHE 3aBHCHMOCTH OT CTENeHH POJICTBA, HUCXOMASIINX, 32 UCKJIIOUEHUEM YOMICTBa peOeHKa,
COBEPIIIEHHOTO OTIIOM (OTBETCTBEHHOCTh OblJIa YCTaHOBJICHA JIMIIb B IIapcTBOBaHWE KoHCTaHTHHA),
OpatbeB, cectep, Asijiel, TETOK U UX JIeTed, Myxka, *KeHbI, 'KeHUXa U HEBECThI, POIUTENIEH HEBECThI
KEHUXOM WJIM POJMTENIeH KEHNXa HEBECTON WIIM UX POAMUTENISIMHU, MaYeXH, OTYMMA U MACHIHKOB, a
TaKke YOUICTBO KJIIMEHTAMH CBOMX MAaTPOHOB.>? OTIIEYOUHCTBO BCEI/Ia PaCCMaTpUBAIOCh Kak 0c000
yXacHoe mpectyruienue, u LluiepoH B OHOW M3 CBOUX pedeill TOBOPHT, UTO ITO «YyKaCHOE OTBpATH-
TeJIbHOE MPECTYIUICHUE, YTO U TOBOPHTH, PABHSIOIIEECs, MOJKHO CKa3aTh, M0 CBOEW OTBPATUTEIHLHO-
CTH BCEM OCTJILHBIM MPECTYIUICHUSIM, BMECTE B3SITHIM». >

OcobeHHO 00JTbIII0e 3HAUSHUE POJCTBEHHBIE OTHOIICHHS IMEJH /17151 KBaJTM(pUKaLMKN yOUiiCcTBa
B nqpeBHeM Kutae. (B Kurtae BooO11ie ObLTO OUeHb OONBIIOE KOMMIECTBO KBATU(PUITMPOBAHHBIX U ITPH-
BUJIETMPOBAHHBIX BUIOB YOMICTBA: IO CIIOCOOY AEWCTBUS, IO JIUITY, HA KOTOPOEe YOUICTBO HAIpaB-
JIeHO, 1 T. 1.). CrcteMa cTaporo KMTaucKOro yrojloBHOTO IpaBa 3Hajla 0co00 YCUIEHHOE HaKa3aHue
32 OJIHOBPEMEHHOE YOUICTBO HECKOJIBKMX WIEHOB CEMbH, UTO CO3/IaBaJIO, B COETUHEHUH C APYTUMHU
O0COOEHHOCTSIMU KHMTACKOTO MpaBa, Kypbe3bl B psijie CIydaeB CyAeOHOW MPaKTUKU. Tak, OTHAXIbI
ObLIM OTHOBPEMEHHO YOUTBI MYyX M KeHa (IOCJeHssI BeChMa JIETKOTO TMOBEJEeHUs), CHauaia Oblia
yOWTa XeHa, a 3aTeM MY, yOuiilia ObUT MPUTOBOPEH K 00E3IJIaBIMBAHUIO C BHICTABJICHUEM T'OJIOBBI
HAITOKa3 ¥ KOH(UCKAIeH MOJIOBIUHBI MMYIIIECTBA. B Ipyrom mogo6HOM ke cirydae ObUT paHbIiie yOuT

lorsque'elle est née de 1'homme est protegee par la loi» mumryt Chauveau et Helie (Théorie du Code penal. Paris, 1862. V. III. P. 395).
59 Cpop 3ameuanmit. T. L. C. 29
3! Maamon. 3axonsi, «Academia». CIIG., 1923. T. XIV. C. 102.
52 Marcianus. Dig. 48. 9, I u nanee no: Mommsen. Romisches Strafrecht. Leipzig, 1899. S. 645.

53 Luyepon. Peus 3a C. Pocuws // Tlonmnoe cobpanue peueit. CII6., 1901. T. 1. C. 41.
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MYyX, yOuiiiia ObUT TPUTOBOPEH K 3HAUUTEIIHFHO Oojiee MSATKOMY HaKa3aHHWIO, TAK Kak Oe3HPaBCTBEH-
Hasl )KeHIIMHA, He UMEIoIIasi My’a, camMa MPecTyIHa U Mojyiekana cyay.>*

B uctopun pycckoro rmpaBa yOUACTBO OINPeeSICHHBIX JIMI] 3a9aCTyI0 CO3J]aBajio KBaTH(PHUIIH-
POBaHHBII COCTAaB WA 0COOO0 BHIIEISIOCH.

B XXII 1. Ynoxenus napst Anekcest Muxaitiobuda 1649 r. 6b110 0c000 BBIIENICHO YOHICTBO:
oTIa win MatepH (cT. 1 u 2), poaurelisiMu JieTel 3aKOHHBIX (CT. 3) M HE3aKOHHBIX (CT. 26), 6parta wim
cecTpsl (CT. 7), Myka keHoi (cT. 14), GepeMeHHOU XeHIMHBI (CT. 7) U rocnoauHa (cT. 9). Bee atn
BUJIbI YOUICTBA BJICKJIH 32 COOOW OMMHAKOBOE HaKa3aHWUe, 3a CKTI0UEeHNeM My KeyOuiicTBa, KOTOpoe
KapaJioch 3aKarblBAHUEM BUHOBHOM KUBOW B 3eMITIO,>> HO 3akOHOM 19 deppans 1689 r. 310 Hakaza-
HUe ObUTO 3aMEHEHO OTCEYEHHEM T'OJIOBBI,>® 1 IeTOYOMICTBA, KOTOPOEe Kapajioch MsIrve Jpyrux BUIOB
youiicTBa.

Bowunckuit ycras Ilerpa I ocobo mpemycmatpuBan yOURCTBO OTIA, MAaTepPH, TUTS MJIOTO WA
odurepa (r1. XIX, apt. 163) — B 3THX cilyyasix Ha3Ha4yajaach CMEpPTHas Ka3Hb KojiecoBaHueMm, a Mop-
CKOH yCTaB Ha3HauaeT KOJIECOBaHUeE 3a YOUNCTBO OTIIAa Wiv KoMaHaupa (cr. 116).57

ConoM 3akoHOB 1832 1. ObuTa BocmpuHsATa cuctema YioxkeHuss 1649 r. (cr. 341 u 342), a
Vnoxenue 1845 r. ycunmBano OTBETCTBEHHOCTh 32 YOUNHCTBO POICTBEHHUKOB.

W B npeBHEM repMaHCKOM IpaBe POJACTBEHHbIE OTHOIICHUS UTPAJId HEMAJTYIO POJib IIPH yCTa-
HOBJICHUY HAaKa3yeMOCTH YOMICTBA B IEPUO]], KOT/Ia 3a yOuicTBO BoooOIe ratmm Wergeld, B j1aH-
rodapACKOM IpaBe KeHa 3a YOMHCTBO Myka Kapajach cMepTHoW KasHbio. [lIBaOckoe 3epano 3a
yOMIICTBO POJCTBEHHUKOB HA3HAUYaJIO yTOIUIEHHE B MeIKe, a 32 YOUHCTBO MyXka KOJeCOBaHUE B
COE/IMHEHUH C TIBITKAMH.

PoncreenHble OTHOIIEHWS, HATMYUE KOTOPBIX MEXIy YOWHIeH M yOUTHIM B JICHCTBYIOIIIEM
MpaBe JaeT OCHOBaHUE JIJIs1 yCUJICHUs OTBETCTBEHHOCTH, BeCbMa pa3HooOpa3Hbl. Hanbomee pacnpo-
CTpaHEHHOU SIBJIsieTCs KBaM(UKaIys yOUNRCTBAa BOCXOASAIIEro poacTBeHHrKa (Ppanius, cr. 299,
Benbrus, cr. 395, Snonus, cr. 203, Utamus, cr. 517 u ap.), Haka3aHue 3a yOMICTBO poauTesen
TOJILKO HEMHOTHE CTPaHbl PACIIPOCTPAHSIOT U Ha CIyJau, eclii yOuT He3akoHHbIH oTell (I'epmanus,
cr. 215, Utamus, cr. 577, Ky0a, cr. 432), B Poccuu nipu paspadotke npoekra Yioxkenus 1903 r.
OBLJIO c/IeNIaHo TOI00HOE MPE/IOKEeHUE, HO B 3aKOH OHO BKJTIOUEHO He ObUTO. 3a yOMICTBO MPUEMHBIX
poauTesel YCUIMBAIOT OTBETCTBEHHOCTh COOTBETCTRYIONIME cTaThd BO ®panuuu, [lIBermu, Utanum,
Typuuu u Jpyrux crpaHax.

YOuiicTBO neTel U HUCXOISAIIMX POICTBEHHUKOB KaK KBATM(PUITMPOBAHHOE TAKKE BCTPEUACTCS
noBosibHO yacto (Mramus, cr. 577, Ky0a, ct. 432, Typuus, § 449). Pycckoe Ynoxenue 1903 r. pac-
CMaTpUBaJIo yOMICTBO HUCXOMASIINX HAPaBHE C YOMICTBOM BOCXOASIINX POJCTBEHHUKOB (CT. 455-1),
TaKkKe MOCTYIAJIO CTAPOe UTABSIHCKOE YJIOKEHHE; KBATU(UITMPOBAHO TaKOe YOUNCTBO OBUIO B psijie
IIBEUIIAPCKUX KAHTOHOB U MHOTHX KOJIEKCaX CpeJJHe— M I0KHOAMEPUKAHCKUX PECITyOITHK.

5% Crapoe kuTaiickoe MpaBo GBUIO MOCTPOEHO Ha cicTeMe JTioii — OCHOBHBIX 3aKOHOB, KOTOpbIE HUKOIA He MEHsIoTCs, u JIn —
HOBBIX CIIEIIMAJIbHBIX 3aKOHOB, M3/IaHHBIX B JIONOTHEeHKe K JIoi 1 Mmojyieskanyx nepecMoTpy Kakaple aecsrh JieT. OTHOIIeH e Mexk Iy
Jlo#t 1 JIn nprni3nTeNnsHO Takoe ke, Kak MeX Iy aHIIMHCKIM common U statute law, pasHuiia 3akitodaercsi B Tom, dro Jloi npen-
CTaBJISIM COOOM TMCAHHBIN KOZIEKC, B OOIIEM TOKIECTBEHHBIH s KaX/I0H AMHACTUM, M 9TO XOTs JIu Yacto ormensum Jlioi, oqHako
OHH BCE JK€ PacCMaTpHBAIIHCh Kak MoJcoOHble, mogurHeHHble Jlioi. Kozekce, nefictBoBaBImii 10 pepopMBl KHTACKOTO 3aKOHOATE b~
cTBa (Ipy MaHaKypcKoil AMHACTUM), Tak HasbiBaeMblil Jla-1{uH-JIoii-JIn, onupacs Ha cucrtemy, cozaannyo I0nb-Jle (1403 r. 1. 3psl
MuHckast AMHACTHS).

A Oy/e keHa YUYMHHUT MyXKY CBOEMY CMEPTHOe YOMICTBO MJIM OKOPMHT €ro OTPABOIO, a CHILIETCSI PO TO 10 MpsiMa: U ee 3a
TO Ka3HUTH, XMBY OKOIATH B 3eMJII0 M Ka3HUTH ee TaKOI Ka3HbIo Ge30 BCSKOH MOIIAIbI, XOTs OyIeT YOMTOro AeTH WM WHBIE KTO
OJIMKHUE POy ero, TOro He MOXOTAT, YTO ee Ka3HUTH, U el OTHIONb He IaTH MUJIOCTH, U AepKaTH esl B 3eMJie JI0 TeX MeCT, IOKaMeCT
oHa ymper» (1. XXII, c1. 14 Va. L. A. M.). D10 ke ycraHoBieHo yka3oM 11 mas 1663 r. (IIC3. T. I, Ne 335. C. 577), onucebiBas
3aKarbiBanue, KOTOMIMXKH nuIieT: «... JKUBBIX 3aKalbIBAIOT B 3¢MJTIO 110 TUTKU C PyKaMU U OTONTHIBAIOT HOTAMH U OT TOTO yMHUPAIOT

TOTO X JIHM WJIM Ha JIpyroi u Ha Tpereii neHb» (O Poccuu B napcrBoBanue Anekcest Muxaitioeuda. CII6., 1906, ri. VIL C. 116).

56 «O HeoKarbIBaHUH B 3€MJTIO JKEH 3a y6I/II71CTBO My>1<e171 Hux, a 00 OTCEYEHUH UM TOJIOB».

57 Tak xe KapaioT 3a OTLEeyOUHCTBO U NTPOEKThl YToJI0BHOrO Yioxenus 1754 u 1766 rr. (1. 28).
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YOuiicTBO cyrpyra paccMaTpuBaeTcs Kak KBaTu(pUIMpoBaHHOE B OOJBIIIOM YKCIIE KOIEKCOB,
cpenu Hux Urtamusa (cr. 577), Ucnanus, Typuus (§ 449), Benrpus. B Anmum no common law
yOMIICTBO MYyka KBAJTM(PUIIMPOBAJIOCH KaK petit treason 1 3To mojiokeHre orMeHeHo Jimib OPA. Ha
Ky6e npegycMoTpeHo Kak yOHICTBO CyNpyra, Tak ¥ YOUICTBO OBIBILIETO CYTIPyra B TEUEHHE CTa BOCh-
MUJIECSITU JHEH CO JHsI BBIHECEHHS IIPUTOBOpa O pa3lyyeHUH WM Pa3BOAE WM HENeWCTBUTEILHO-
ctu Opaka (ct. 432, 433). YOuiicTBO My*ka, €Clv CyNpyrdl KWIA COBMECTHO, KBAIU(UIMPYETCS B
[IBenmu. YOUCTBO Myka UM KeHbl ObUIO KBATM(HUIIMPOBAHO U B PYCCKOM YTOJIOBHOM YJIOKEHUH
1903 r. (ct. 455-1).

OcHoBaHMEM [T YCHJICHUsI OTBETCTBEHHOCTH 32 YOMHCTBO SIBJISIETCS TAKKe MHOTJA U TO, UTO
MOTEPIEBIIUMHU ObLIM OpaThsi, CECTPHI, 2 MHOTAA U OoJiee AanbHue poacTBeHHUKH (Poccus, Ynoxenue
1903 r., c1. 455-1, Utamus, cr. 577, Ky0a, cr. 433, Typrus, § 499), B ToM yrcie HeBeCTa | T. .
Hekotopble 3akoHOAATENbCTBA AJIsI BCEX TUX ClIyyaeB yOUHCTBA CO3MAIOT OCOObIE COCTaBhI, APYTUe
paccMaTpHBaIOT UX B OOIIEM COCTaBe KaKk KBUTU(UIMPYIOIee 00CTOSATEbCTBO.

B coBeTckom npaBe Haka3yeMOCTh YCHJIMBAETCsI HE U3 OJHUX JIMIIIb OTHOLIEHUI POICTBA U HE
TOJIBKO TPH HAJIMYUH KX, a TPEOYIOTCs ellle IOMOIHUTEIbHbBIE 0OCTOSITENICTBA.

VYronoBHOE MpaBo MUPOKO MPUMEHSLIO U PUMEHSIET YCUIeHHEe OTBETCTBEHHOCTH 32 YOUICTBO,
MCXOJISl HE TOJIbKO M3 OTHOIIIEHUH POJICTBA, HO U U3 JPYTUX OCOOSEHHOCTEH TOTO JIUIA, TPOTUB KOTO-
poro yOUICTBO HaIlpaBJIeHO.

VYcunenue HakazaHWsI UMEJIO M MMEET MECTO TMOYTH BO BCEX CTpaHax, €M MPecTyIUICHUE
HaMpaBJeHO MPOTUB IaBkbl rocynapcrsa (Ppannus, cr. 86; I'epmanusa §§ 80 u 81; mapckas Poc-
cusi, Ynoxenue 1845—-1885 rr., ct. 241; Ynoxenue 1903 r., ct. 99; benbrus, [omnanaus, Benrpus),
a Tak)Ke MHOTJA MPOTHB WICHOB I[APCTBYIOIIETO IOMa, PEreHTa WM 3aMeCTUTENs TpecTona U T. 1.
NutepecHo, uyto Bo PpaHIIUK 10 CUX TIOP COXPAHUJIUCH CTaThU, OX PaHSIOINE KU3Hb UIMIIEPATOPa, HO
cTaTeil, yCHJIMBAIOIIMX OTBETCTBEHHOCTD 3a YOMICTBO MPE3U/ICHTA, HET. YCUIMBAETCS] MHOT/IA OTBET-
CTBEHHOCTD U 3a YOUICTBO wieHoB napnamenTa (Typuus, § 450).

Hcxons 3 MexIyHapoIHO-TIONIMTUYECKUX MHTEPECOB, HAKA3aHUE YacTO YCHUIIMBAETCS, €CIIH
MPECTYIIEHHE COBEPIIIEHO B OTHOIIEHUH IJIaBbl THOCTPAHHOTO TOCYAApCTBa, MPUYEM 3TO MPEeCTyI-
JIEHWE MHOTJA paccMmarpuBaeTcs Kak rocynapcrBeHHoe (Iomnanaus, § 115, YronosHoe YioxeHue
Poccun 1845 r., cr. 456), nHoraa Kak npecryrieHue npotus tuyHocty (Poceus, Yinoxenue 1903 r.,
cT. 456). 3 Tex ke cooOpakeHUH YCHIIMBAIOT HEKOTOpbIE CTPAHBbI OTBETCTBEHHOCTDh 32 YOUICTBO
AKKpEeIUTOBAHHBIX MOCIIOB.

Cremyer Tak:ke OTMETUTDb YCUJICHHYIO OXpaHy B psiie CITy4aeB JIOKHOCTHBIX JIMILL TIPU MCTION-
HEHWUH WY TIO TIOBOJY MCTIONMHSAEMbIX UMH oOsi3aHHOCTer (MTamus, Kopeke 1889 1., cr. 365, ®pan-
uus, Art. 233, Typriwms, § 449, n. 2) win onpeaeseHHbIX KaTeropuil JOKHOCTHBIX JIUI, KaK-TO:
HauanbHUKOB (Poccus, Yinoxenue 1845-1885 rr., cr. 1451, Ynoxenue 1903 r., cr. 455, 1. 5), cBg-
menHocayxurenet (Poccust, Ynoxenue 1845-1885 rr., cr. 212, Vnoxenue 1903 r., ct. 455, 1. 2).

Oco60 XapakTepHBIM C KJIACCOBOW TOYKHM 3pEHUs SIBJISIETCS YCUJIEHHE OTBETCTBEHHOCTH 32
yOMIACTBO B TeX CIy4asix, Korga yOWThId rocromud, xo3suH, Mactep (Poccusi, Vioxenue 1845-
1885 1r., c1. 1451, Ynoxenue 1903 1., ct. 455, n. 5; Bpasumus, Koneke 1830 1., ct. 192-16).58 D10
00CTOSITEILCTBO B ICTOPHH YTOJIOBHOTO MTPaBa HAXOQMJIO CBOE OTpakeHUe HEOAHOKpaTHO. Tak, Yio-
KeHue 1aps Ajekcess MuxaiioBria yCTaHABIUBAJIO: «...a OyJeT Yel 4eJOBEK TOro KOMY OH CITYKUT
yObeT 10 CMEPTHU: M €r0 CaMOro Ka3HUTHI CMEPTHIO ke 0e30 Beskus ke momans» (1. XXII, cT. 9).
Takoe *xe MmoyoxeHre UMesioch U B JIMTOBCKOM cratyTe: «Tex ycTaByem sICTII Obl KOTOPBIH CITyTa
B3eMIlIa repe;] ceOe 371blid yMbICET [TaHa CBOero 3a0uiT 00 paHUJI, TAKOBBIN MAETh — CPOKTO — TOPBJIOM

38 Ion yOMIACTBOM TOCIOJMHA pa3yMeeTcsi yOMICTBO BCAKOTO, KTO HAHMMAET CJIyT W3 IUIAThl I UMeeT Y ces B YCIIyKeHUH
MOCTOPOHHUX JUIsl HETO JIIofel» (pellieHne rocyaapcTBeHHoro coeera 1852 r. mo geny fAkosnesa). «[loHATHE rocrnogrHa OTBEYANIO
B 0COOEHHOCTH TOHSATHIO NMOMELIMKA BO BpeMeHa KpenoctHoro npasa» (Ecunos, Yactb ocobennas, B. 1. Ilpecrymienus m4Hble,
Bapiasa, 1895. C. 22). IIpoTuB 3THX. KBAIM(UIMPYIOIIIX 00CTOSATENBCTB, CO CBOEH, KOHEUHO, TOUKH 3PEHHUS, BECbMa 00CTOSTEILHO
Bozpaxal ewe Taranues (O npecrymienusx nporus xkusHU. T. II. C. 55 u nanee).
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ObITH SIKO 37paria yerBeproBaHbiM» (9 apt. XI pasaena). 3a101ro 10 3TOr0 3aKOHBI TPAJICKUE Tpe-
OOBaJIN «OTHEBU TPEAAIOTCS padbl ke Ha )KUBOT TOCHOICH CBOMX COBEIABIIE B THH paObl MyUeHBI
na OyayT, yoreHy OBIBIITY TOCTIOAMHY WX W CIUIIBI X IJIaC €ro CIbIIIABIIe WM OMBIIE HaHb COBET
TMIOYYIOBIIIE HE CTEKOINACs], allie B JOMY WJIM allle Ha IyTH WK B ceJie Che MPUKJIyvuBIIecs». B mpase
CaKCOB, QHIJIOCAKCOB U JIAaHT0OApIOB, B TIEPHO/, KOria 3a youicTBo BooOme HazHayaetcss Wergeld,
yOMIACTBO TOCIIO/IMHA KapaeTcsl CMEPTHOM Ka3HbIO. A ellle 32 MHOTO BEKOB JI0 3Toro B Pume 3a youii-
CTBO pabOM CBOET0 rOCIIOAMHA TMOJJIeKal CMEPTH He TOJIBKO yOUIIIA, HO U BCE OCTAIbHbIE Pa0bl 3TOTO
rOCTIONIMHA, a TI0 3akoHy HepoHa — 1 Bce BOIBHOOTIYIEHHUKH. KaponuHa ycuivBana OTBETCTBEH-
HOCTb 32 YOMICTBO «BBICOKMX U 3HATHBIX 0CO0, COOCTBEHHOTO TOCMIOIMHA BUHOBHOTO. ..» (CT. 137).

locnoncTByomuii Kiiace paOoBIaAeNbIIeB M KPEMOCTHUKOB HE TOJIBKO B 3aKOHE, HO U MIEOJIO-
T'MYECKH BOCIUTHIBAJI MAaCChl B COHAHUM OTBPATHTEIBHOCTU MOJOOHBIX JAessHUMA U emie B 1857 r.,
olieHnBas Moao0HbIe 3akoHbI, [1. KomoccoBckmil mucat: «...BhICIIAs CTeNleHb Oe3HPAaBCTBEHHOCTH U
HETIOKOPHOCTH OTKPBIBAETCSI B YOUICTBE TOCIOIMHA CO CTOPOHBI pada. [laske ¢ BHEIIHEH CTOPOHBI
MPECTYIUIEHHE 3TO, KaK sIBHOE BOCCTAHWE MIPOTUB 3aKOHHBIX BJIACTEH, UMEET XapaKTep, BeChbMa Orac-
HBI 17151 TOCYJapCTBEHHOTO CIIOKOMCTBHS, MOYEMY HHKOIZA HE MOXKET ObITh TEPIMMO MPABUTEIIb-
CTBOM U HaKa3bIBaeTCsl BCEraa MPUMEPHO — B BBICIIEH cTerieHn»,> a Yioxenue 1845 r. npupaBHU-
BaJIO MOI00HOE YOUICTBO K JIMIIEHHIO KU3HU POJCTBEHHHKA.

CoBeTckoe MpaBo He 3HaeT KBUTU(UKAIIUY YOUICTBa 10 00beKTy. COCTaB TEpPOPUCTUIECKOTO

akra (cr. 58% VK PC®CP) nmeer MecTo Torja, Koria MIPECTYIJICHUE HAIPABJIEHO «IPOTUB MpEa-
CTaBUTEJIeW COBETCKOH BJIACTH WIIM JesiTesIell pEeBOMIOLIMOHHBIX pa0OYMX M KPECThSHCKUX OpraHu3a-
LUi1». BONbIIMM YKCIOM Pa3bsCHEHUI YCTAHOBJIEHO, YTO 3Ta KBAIM(UKAIUSA MOXET UMETh MECTO
TOrJa, KOrja yOUThl paOKOpbI, CEbKOPBI, BOSHKOPHI, YIAPHUKH, YIUTEISI-00IEeCTBEHHUKH, CTaxa-
HOBIIBI U JIpyTHE JIMIA, HO 00sI3aTeIbHBIM TpeOOBaHUEM /IS TIOIOOHON KBaIU(PUKAIUK SIBIISIETCS,
YTOOBl YOMICTBO OBLIO COBEPIIEHO B CBS3M C OOIIECTBEHHOM, MAPTUIHOM, COBETCKOW JIeSITEIbHO-
cThio yonToro.®® OTHeceHHe TOro MpecTyIUIeHNsI K KOHTPPEBOMIOIIMOHHBIM TPECTYIIEHUSIM O3Ha-
yaeT o0s13aTesIbHOE TpeOOBaHNE HAIMYKS KOHTPPEBOIOLIMOHHOIO YMBIC/IA, & 3HAUUT, 3/1€Ch OCHOBOM
IJ1s1 KBAIM(PUKAIMY SIBJISIETCS HE TO, IPOTUB KOr'O HAIIPaBJIEHO MPECTYIUIEHUEe, a MOTHUB JIEHCTBHUS,
T. €. CyObeKTHBHAs CTOPOHA COCTaBa.

B ycnoBusix OTedecTBEeHHOH BOMHBI OBLIO TIOCTAHOBJIEHO, YTO «YOMICTBO MPECTaBUTEIS Blla-
CTH, OTATOLLEHHOE MOCAraTeIbCTBOM Ha ITOPS/I0K, YCTAHOBJIEHHBIH 'OCY/1apCTBEHHOM BJIACTBIO B YCIIO-
BUSIX BOGHHOTO BPEMEHH, NepepacTaeT MPU3HAKK YMBIIUIEHHOTO YOMIACTBA KaK MPeCTyIUIeHUs TIPO-
THB JIMYHOCTH M JOJDKHO PacCMaTpUBaThCcs Kak 0CO0O OMAacHOE MPECTYIUIEHWE MPOTUB IMOPsKA
yIpaBjieHus». %!

% Konoccoscruii I1. O4epK UCTOPUIECKOTO Pa3BUTHS MPECTYIUICHUH MTPOTHUB KU3HH U 37I0POBbsI, OIBIT UCCIICOBAHUS IO PYCCKOMY
yronosHoMy npasy. M., 1857 r. C. 189-190. — ITnaron mucan: «Ecmm pad B 3amajgbuiMBOCTH YObET CBOETO TOCHOIMHA, TO OJIM3KUE
TOKOWHOTO MOTYT C/IeNIaTh C YOWMIIeH Bce, YTO MM YTOIHO, JIUIIL Obl HUKOUM 00pa3oM He OCTaBHUTh pada B KUBBIX... ECIH ke Kakou-
HUOYIb pad B 3aMaJIbYUBOCTH YObET CBOOOTHOPOXKACHHOTO YeIOBEKa, TO TOCHO/a STOro pada MmycTh MpeiaIyT ero OJIM3KUM MOKOHHOTO,
a Te 00s13aHbl YMEPTBUTh YOUHIly KaKMM UM YrofHO criocobom» (ILramon. 3akonsl. «Academia». CII6., 1923. T. XIV. C. 101).

60 Mocranoenennem 27-ro ITnenyma Bepxosnoro Cyna CCCP ot 27 nexaOpst 1929 r. ycTaHOBIEHO, YTO: «yOUIICTBO JKEHIIHH,
€CJIM TOYHO YCTaHOBJIEHO, YTO YOUICTBO ITPOM3OIILIO HA IOYBE PACKPETOIIEHHU JKEHILMHBI. . .», MOKET ObITh KBATM(HUIMPOBAHO 10 CT.
8 TlosoxeHust 0 mpecTyIuieHusIx rocyaapcTBeHHbIX. (COOPHUK MOCTAHOBJICHMI, pa3bsicHeHuid 1 aupektiB Bepxosaoro Cyaa CCCP.
OI'M3. 1935. C. 97-98). B A3CCP «ymbliIIeHHOE YOUICTBO JKEHIIMHBI, COBEPILIEHHOE Ha TI0YBE ¢ PACKPETOLICHNUS U OCYIIECTBIIe-
HUS €10 CBOMX IpaB», BIIEYeT 3a coOOM JivieHre cBoOoabl Ha cpok 1o 10 sert (cr. 173). TlogpoGHee Bompoc O CT. 588 paccMOTpeH
B § 8 HacToOsIIEl IJIaBbI.

61 Ieno I1. Mocranosenye [Tnenyma Bepxosaoro Cyna CCCP ot 19 okrsa0ps 1944 r. Cyne6nas npaktuka BepxosrHoro Cyna
CCCP 1944 r. B. IX (XV). C. 3.
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§ 3. /leTroyouiicTBo

B PCOCP peroybuiictBo KBanmpuumpyeTcs o NyHKTY «a» cT. 136 VK, npemycmarpusaio-
1eMy yOUICTBO, COBEPILIEHHOE «JIMILIOM, Ha 00SI3aHHOCTH KOTOPOTO Jiexkasa ocodast 3a0ota 00 you-
TOM». OOA3aHHOCTD, YKa3aHHas B I1. «» CT. 136, MOXeT BBITEKaTh U3 3aKOHA, U3 I0JKHOCTH JaHHOTO
7M1, U3 OCOOBIX OTHOIIEHWI MEX/Iy HUM W MOTEpPIEBIINM, B TOM YHUCIIE U POICTBEHHBIX, OJHAKO
OJIHUX OTHOILIEHUH POJICTBA, 10 HallleMy 3aKOHOJATEIbCTBY, KaK 3TO SICHO U3 TEKCTa CTaThU, HEAOCTA-
TouHO. HyXHO, YTOOBI K 3THIM POJCTBEHHBIM OTHOIIEHUIM PHCOEIMHUIIICH OOCTOSITENBCTBA, CO3/1a-
[oIIMe 003aHHOCTh «0CO00M 3200Th» 00 youToM. Takumu OyayT OTHOIIEHHS POAMTENEH K MaJio-
JIETHUAM JIETSIM, B3POCIIBIX JeTel K OOJIbHBIM, CTApbIM, HETPYIOCIIOCOOHBIM POAMUTESISAM, OJHAKO 10 .
«1» 1. 136 YK PCOCP, oueBrIHO, HE MOKET OBITh KBAIM(UITMPOBAHO YOUNCTBO OTIIOM B3pOCJIOrO
3[J0POBOT'O ChIHA MJIM CBIHOM — TPYAOCHOCOOHOTO OTIa. C Ipyroi CTOpOHbI, 0e3 HAIMYMS POJICTBEH-
HBIX WM JJaKe I0PUANYECKH O(DOPMIIEHHBIX OTHOIIEHUI MOXET UMETh MECTO COCTaB IIPECTYIUICHHU ],
MPEeLyCMOTPEHHOTO 1. «/1» cT. 136 YK PCPCP, Hanpumep, youiicTBO MyX4nMHOW 3a0epeMeHeBIIen
OT HEro KEeHIIMHBI, €CIIU MTPU STOM UMEJl MECTO He3aperucTpHpOBAHHBIN Opak MJIM JaXe CTydaiHast
cBs3b. CoctaB 1. «71» cT. 136 YK PCOCP Oyner takxke BbITeKaTh M3 OTHOIICHUN MEX/1y HSHEW U
peOEHKOM, KOTOPBIH €l MOpy4€eH, BpauOM U MALIEHTOM, ONIEKYHOM U MOAONEYHBIM U T. 1.

JleToyOUiACTBO — OHO U3 TeX MPECTYIUIEHUH, KOTOPbIE HE TOJIBKO B pa3IM4Hble UCTOPUYECKHUE
SMOXH, HO ¥ B OTHO BpeMsI, KaK 3aKOHAMH, TaK ¥ MOPAJIbIO paclieHUBAIUCh Pa3IMyHO. %

B riy6okoii ipeBHOCTH AeTOyOUICTBO BOOOIIE HE BJIEKJIO 32 COO0I HUKAKOW OTBETCTBEHHOCTH.
MHorue aMKre Hapofpl, TOJKAaeMble Ha 9TO MaTepUaIbHOI HY:K/IOM, OY4eHb 4acTo JIOMYCKaloT Oe3Ha-
Ka3aHHoe youiicTBO jereld. Kak cBHIETENbCTBYIOT STHOrpadbl U MyTEIIECTBEHHUKH, J1€TOyOUIHCTBO
OYEHb IIMPOKO PaCIIPOCTPAHEHO U Cefvac y HapoJ0B, HAXOAAIIMXCS Ha HU3KUX CTYNEHSX Pa3BUTHS,
/1€ POAMTEM UMEIOT B OTHOLIEHUU CBOMX JIeTell HUUeM He OrpaHUYEHHOE MPaBO KU3HU U CMEPTH.

Oco0eHHO YacTo OTMevaeTcsl YOUICTBO JeBOYEK, a TaKKe AETei, poAbl KOTOPBIX MOBJIEKIIN
3a co0O0il cMepTh MaTepu, yPOIUIUBHIX JIeTeld, OIM3HEOB, BHEOPAYHBIX AeTel U T. 1. B HeKoTophIx
CIyYasix yCTaHaBJIMBAETCs] MAKCUMaJIbHOE KOJIMUYECTBO JIeTell B ceMbe (ABa-TpH peOeHKa).

To, 4TO IIMPOKOE PaclpOCTPaHEHUE ETOYOMICTBA HA PAHHUX CTaJUsAX pa3BUTHUs yesloBeYe-
CKOTO OOIIIECTBA BBI3BIBAETCS SKOHOMUYECKMMM MPHUYMHAMH, MOATBEPKIAETCS OOJBIINM KOJTHUYe-
CTBOM COOpaHHBIX MaTepuaioB.®’

B npeBHeM Mupe mMpPOKO OBUIO paclpoCTpaHEHO MPaBO POIAMTENEH HAl KU3HBIO U CMEPTHIO
nereil. B Erunre, Pume u apyrux rocynapcrsax ApeBHEro Mupa JETOyOMICTBO, KaK IPAaBUIIO, HE
Kapasioch. B puMckoM npase 1eToyOUiiCTBO He BJIEKJIO 32 COOO0I HUKAKOH YTOJIOBHOM OTBETCTBEHHO-
CTH, €CJIM OHO COBEpIIAJIOCh OTIIOM CEMEICTBa, a Mo3kKe YOUICTBO MaTephlo BHEOPAYHOTO pedeHKa
kapasiock 1o lex Cornelia, HO B uMIiepatopckuii nepuos B PriMe ycTaHaBimMBaloTcsl CypoBble Hakas3a-
HUS 32 AeTOyOUICTBO, KoTopoe KBanuduimpyercs no lex Pompeja de parricidiis.

B Erunre 3a youiicTBO CBOMX JeTell CMepTHas Ka3Hb He Ha3HA4aslach, HO yOUIIIA JOJKEH ObLT
TPM JIHSL U TPU HOUM JIepKaTh B OOBATUSX TPYI STOro peOeHKa, U 3a BHIIOJHEHHEM 3TOrO HaKasa-
HUA Clle/Inia crielualibHas cTpaxa. MOTHBOM TaKoro Haka3aHusl erMIITSHE CUMTAIHU TO, YTO KTO Al
’KU3Hb, HE MOXET OBITh HaKa3aH CMEPTHIO 32 OTHSTHE €e.

dutocodsl JpeBHEro MIUpa Takxke He OCYXKIAI0T AeTOyOUICTBO, Kak 1 abopt. B Pume u B I'pe-
1M Hanboee aBTopuTeTHbIe rnocodsl 1 mucarenu (I1naton, Apucrorens, Liunepon u ap.) BecKa-
3BIBAJIMCH 32 JIOMYCTUMOCTh AE€TOyOUICTBA.

B yronoBHoM npaBe paHHero (peogajibHOro OOIIECTBA TOYHO TaK ke YOUICTBO pOAUTEISAMU
aeTell He KapaeTcs. ['epHeT mosaraer, 4Tto 3T0 MPOU3O0LUIO MO/ BAUSIHAEM PUMCKOIO HalaJeHUs Ha

2 Garraud. Traité du droit pénal francais. Paris, 1891. V. 4. P. 243.
83 Feprem. IleroyGuiicrso. M., 1911. C. 3-8.
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lanmuio, oH numiet: «3aBoeBaHue ['ayuuy pUMJISHAMM NPUBEJIO CTPaHY K HUIIETE; pa3pylleHue
ceJIeHMi, UCcTpeOIeHre TIOCEBOB Ha TOJISIX BBI3BAJIM BCE YKAChI rOJIONHON Hy kbl Kak mocnencrsue
BCEro 3TOr0 Pa3BWIMCH MpoAaka JeTeld U yOUncTBO Mx»,% OJHAKO, M OH YKa3blBaeT Ha TO, 4TO, IO
Lle3apio, y rajuioB otell UMes MpaBO HaJl KU3HBIO U CMEPTHIO IeTell U UTO y JAPEBHUX TepMAaHIICB
TaKKe OTell MMeJT TaKoe TIPaBo.

[o 3akoHaM BECTTOTTOB 3a JIETOyOMICTBO YK€ yrpoxkasa CMepTHas Ka3Hb, a MpU HAJTMYUH
cMsTyanImx oocroaTeNbeTB — ocnervienre (L. Visigoth. VI, 3 § 7). Ho ocobeHHO cypoBo 00pb0y
C 1eTOyOMIICTBOM BeJIO KAHOHWYECKOe MpaBo. LIepKoBb CBsI3bIBaJIA BOIIPOCH IETOYOMICTBA C BOIPO-
CaMU TOJIOBOM MOPAJIM M BCIO CHITY PENPECCUH HAIIpaBJIsiia TPOTUB MaTepH-IeTOyOUIIbl, 3aUaBIlei
BHe Opaka. Eciu B mepros; paHHero cpeqHeBEKOBbs LIEPKOBb Yrpokasia 3a 3TO MPECTYIUICHUE elle
OTHOCHUTEJIbHO MATKMMH HaKa3aHUSIMHU, TO IO3Ke HAKa3aHUEM SIBJISIOTCS KBUTU(DUIIMPOBAHHBIEC BUJIBI
cMepTHOM Ka3HU. LlepkoBb, 6€3ycIOBHO, OKa3ajla 3HAYMTEIbHOE BIUSHIE Ha eBPOIEHCKOe 3aKOHO-
natenbcTBo, Kotopoe ¢ XII-XIV BB. u 10 XVIII B. 1eTOyOMICTBO paccMaTprBasIO Kak TArYanIuil
Buj1 youiicta. Bo ®paniun BHOBb BBOAMTCS B 1250 1. B AevicTBue 3akoH [lomries, o 3akony 1270 T.
AeToyOuiilia TOUICKUT COXKEHHIO (paHee — TOJIbKO 32 PelUAMB, a TIO3XKe — U 3a TMepPBOe JeTOyOUii-
ctB0) D11 3aK0oHbI ['enpuxa II u 'enpuxa III Obutn 3aTem nmoBTOpeHs! opaoHancamu Jlionosuka XIV.

B I'epmanun Bamo6eprckoe ynoxenue 1507 1., a Bcnen 3a HuM KaponuHa, ycTaHaBIMBAIOT 32
IeToyOMIiCTBO TsArvaiiive HakazaHus. Tak, B Kaponune ycranaBnmBaoch cinenyioiee: «Eciu sxeH-
IIMHA TalHO 110 3/100€ 1 ¢ HaMepeHreM YObeT CBOero peOeHKa, MOy YMBINEro KU3Hb U HOpMaJIbHbIC
OpraHbl, TO €e OOBIKHOBEHHO 3aKalbIBAIOT )KMBOW WM CaxaloT Ha Kojl. Ho, 4ToObI 0Oeryutsh 371ech
OTYasiHUE, MyCTh ITUX MPECTYITHUIL TOISAT, €CIM B JAHHOM CyZe T0fi pyKOW HeoOXonumasi 7Sl TOro
Boaa. Ho rze nmomoGHOe 3710 cityyaeTcst 4acTo, Mbl IOMyCKaeM JIsi OOJIBIIETro yCTpaIieH sl MOJ00HbIX
3JIBIX JKEHIIMH Y BBIIIEU3IOKEHHBIN 0ObIYail 3aKarbIBaHUS B 3eMJIIO M CaKaHWs Ha KOJI, MUK TIepe
YTOIJIEHUEM IPECTYIHMILY JOJKHO YILEMJISTh PacKaIeHHBIMU Iunuamu (ct. 131)».

3aKOHO/IATENILCTBO MTPY ITOM, HAXOSICH ITOJ1 BJIMSIHAEM LIEPKBH, YCHITMBAJIO HAKa3aHKE TIOTOMY,
YTO peyb IIUIa O JIETSX, YOUTBIX MaTepblo, «HE3aKOHHO» MX ponuBIeid. OYeHb XapaKTepHO STO BbIpa-
KeHO B YJIoxkeHuu 1aps Asiekcest Muxaiinosuda 1649 r., rie 1eToyouiicTBo BooOIIe KapaeTcs 3Ha-
YUTENILHO MSTYe, YeM OOBIYHOE YOMICTBO, 32 KOTOpoe yrpoxkaeT cMepTHas ka3Hb (1. XXII, cr. 19),
«a Oyner oTell, WJIM MaTH ChIHA WU JI0Yb YOMET O CMEPTH: U UX 3a TO MOCAJUTH B TIOPbMY Ha TOf,
a OTCHJIEB B TIOPbME TOJl, IPUXOAUTH UM K LIEPKBU OOXKHIA, M Y LIEPKBU OOKMI OOBSBISATH TOT CBOU
rpex BCeM JIIO/ISIM BCIIYX, a CMEPTHUIO OTLA M MaTepy 3a ChblHA U 3a 104b He Ka3HuTh» (1. XXII, ct. 3),
HO €CJIU «...KOTOpasi KeHa yYHEeT KUTHU OJyTHO M CKBEPHO, U B OJTy/ie MPIKUBET C KEM JeTel, U TeX
AeTel camMa UM MHOM KTO TIO e BeJICHBIO MOTyOHT, a CHIIETCSI PO TO JOMpsiMa: M TaKUX Oe3b3aKOH-
HBIX JKEH, M KTO TI0 €51 BEJICHBIO JIETeH esl MOryOuT, Ka3HUTH CMEPTUIO Oe30 BCSAKHUS MOIIAbI, YTOObI
Ha TO CMOTPs1, MHBIE TAKOBA O€3b3aKOHHOTO M CKBEPHOTO JIej1a He JIeNIalii, ¥ OT Oiy/a yHsucs» (TJ1.
XXII, cr. 26). Takum 06pa3oM, TO, UTO 3/1eCh YCUIICHHON OXPAHOU TMOJIB3YIOTCS He JeTH, a OXPaHs-
eTCsl COBCEM JIPYroil MHTepec, a0COMIOTHO SICHO.

Js1 ycTpaHeHus IPeACTaBIIeHUs O MpaBe ponUTesel Ha XU3Hb jeTel emle B CBoje 3aKOHOB
1832 r. ObUIO 3aITUCAHO: «...POAUTEM HE UMEIOT MpaBa Ha XKU3Hb JIeTel 1 3a YOUICTBO UX CyHAATCS
Y HAKa3yIOTCsI YTOJIOBHBIM 3aKOHOM». &3

B xonne XVIII u Hauane XIX B. G0JbIIOE YHUCIIO aBTOPOB, UCXO/ISI U3 CAMbIX Pa3HOOOPa3HBIX
MOTHBOB, BO3BBICHJIO CBOM I'OJIOC MMPOTHB KECTOKUX HAKa3aHW 3a JeTOyOMiCTBO. % Bekkapua nvcai:

% eprem. leroyouiicto. M., 1911. C. 11.

65 XapaxTeprsysl OJIOXKEHIE CEMbU B TIEPHON YIIOXKeHUs Laps Ajekcesi MuxaiinoBrda, MOPOIIKIH TOBOPUIL: «... OTedecKas
BJIACTb. .. TIOUTH pacriojiarajia KU3Hb0 U cBOOOHo nereii» (Peur Ha yHuBepcuterckom akte 1839 r.), a KonoccoBckuii mucai, 4to
3aKOHOZIATENIECTBO JETOYOMICTBO «CUMUTAIIO. .. CKOpee ITPEeXOM, HEKENN HapyIIeHHeM YbHX-JIH00 TpaB, TeM MeHee AeTckux» (Odepk
HCTOPUYECKOrO Pa3BUTUA IPECTYIJICHUU IIPOTUB KU3HU U 310poBbs, 1857. C. 187).

% Hackonbko 10T BOIPOC OBbLT aKTyaJleH, MOKHO CYAUTH 110 TOMY, YTO Ha TeMy O CPEACTBaX MpeayIpekIeHHs 1eTOyOuicTBa B
80-x ropax XVIII B. mosBuiock 10 400 counHeHUH.
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«JleToyOMIACTBO SIBJISIETCS TAKXkKe CIIEACTBMEM Hen30eKHOro MPOTUBOPEUNSs, B KOTOPOE MOCTaBJIeHA
JKEHIIMHA, CTaBINasl )KepTBOU cBoel cnadocty wim Hacuaus. Eil HyX)HO BBIOpaTh M030p WA CMEPTh
CYILIECTBA, HE CIIOCOOHOTO UyBCTBOBATh CBOE HecuacThe. Kak eil He mpeinovecTs 3Ty cMepTh Heu3-
OeXHBIM CTpaJlaHUsIM, OKUJIAIONINM €€ U ee HecuacTHbIN 1ion? JIydiM cpeacTBoM npeaynpeanThb
9TO MpeCTyIUIeHHEe ObUTH Obl 3aKOHBI, ACHCTBUTENIHHO OXPAHSIONIHE C1a00CTh OT TUPAHUH, ONOTIAI0-
IIeiicst TPOTUB TIOPOKOB, €CJIM UX HEJb3sl MPUKPHIBATH ILIAIIOM JI00POJETENH.

Sl He xouy OcnadMATh CIpaBeIUBBIN yXKac, KOTOPOro 3aCiyKUBAIOT 3TU npectyruieHus. Ho,
yKasbiBasi HA MX IPUYMHBI, 51 CYUTAIO ceOs1 BIIPaBe C/IeNIaTh CIEAYIONIMI OOIIMI BBIBO/: HAKA3aHUE 32
MIPECTYIUIEHHE He MOXKET ObITh MTPU3HAHO CITPABEIUBBIM (MJTH, YTO TO €, HEOOXOMMBIM), TTOKA JJIsI
MIPEIOTBPAIIIEHHS] TTOCNIETHErO 3aKOH He YMOTpeOWsI Haulydlllue CpelCcTBa, JOCTYIHbIe HAIIUU TPH
JAHHBIX YCIOBUSX».%7

CoBceM rHble MOTUBBI BbIIBUTAN KaHT, KOTOPBIN, TpeOys HakazaHus 3a YOUNCTBO B BUJIE TAJIU-
OHAa M HacTauBasi Ha 00sI3aTeJIbHOM MPUMEHEHUH K YOUIIIe CMEPTHOW Ka3HH, CUMTAII, YTO CITH UMe-
€TCsI HECKOJIbKO COYYaCTHUKOB B YOMICTBE, TO OHH BCE MOJIEKAT CMEPTHOM Ka3HU. «CKOJBbKO, TAKUM
00pa3oM, ecThb YOUII], COBEPIIUBIINUX YOMICTBO WM MPUKA3ABIIUX YOUTh, MM COEHCTBOBABIINX
€My, CTOJIbKO JIOJDKHO OBITh Ka3HEHO; TaK TOTO XOYeT CIPaBeIMBOCTb, KaK Hes cylneOHOM Bia-
CTH, COTJIACHO OOIIMM anpruopr 0OOCHOBAaHHBIM 3aKOHaM». B TO ke BpeMs mojiarasi, 4To JiBa BUJIA
yOmiicTBa — YOUICTBO Ha Ay U JIETOYOUHCTBO — HE JOJIKHBI BJIeUb 32 COOOM CMEPTHOM Ka3HH,
oH ncant: «EcTb, OHAKO, Ba TOCTOMHBIX Ka3HU MPECTYIUICHUSI, OTHOCHTEIHHO KOTOPHIX €CTh eIlle
COMHEHHME — BIIpaBe JIM 3aKOHOAATEIbCTBO MX HAKa3bIBaTh CMEPTHOW Ka3Hbi0. K 00onM mpectyrie-
HUSAM TOOYKIaeT YyBCTBO YeCTU. B OHOM ciydae — 3TO BOIPOC IMOJIOBOM YECTH, B IPYyrOM Cilydae
— BOEGHHOW Y€CTH, U IMEHHO, HACTOSIIIIEH YeCTH, KOTopast sIBJSAeTCs A1 OOOMX ITUX YeJIOBEUECKUX
KJy1accoB fonrom. OHO MpecTyIuieHre — 9To YOUICTBO Matephio pederka (infanticidium maternale),
BTOpOE — YOUICTBO BOeHHOro ToBapuiia (commilitonicidium), gya:b. Tak Kak 3aKOHOAATETBLCTBO HE
MOXET YCTPAaHUTh TI030pa BHEOPAUHBIX POIOB M TOUHO TaK K€ HE MOXKET CMBITh ISITHA MOAO3PEHUS B
TPYCOCTH, KOTOPOE Ma/IaeT Ha MOJIYMHEHHOTO BOeHaYaIbHUKa (oduriepa), He MPOTUBOIIOCTABUBIIIETO
COOCTBEHHOM CHJIBI, HEB3UpPasl HA CTPaX CMEPTH, TIPU OCKOPOUTETHHOM CTOJIKHOBEHUH, TO, KaKeTCs,
YTO B 9THIX CITy4asix JIOAW HAXOAATCS B €CTECTBEHHOM COCTOsIHUM, 1 youenue (homicidium), kotopoe
TOT/Ia Jake He JOMKHO Obl Ha3biBaThes youiictBoM (homicidium dolosum), B 000MX 3THX ClTydasix,
MpaB/a, OAJIeKUT HAKA3aHUIO, HO HE MOXeT ObITh BEPXOBHOM BJIACTHIO HAKA3aHO CMEPTHOM Ka3HBIO.
BHeOpauHblii MOSBUBIIHUIICS HA CBET peOCHOK POAUTCS BHE 3aKOHA (MO0 3TO U 3HAUMT OpaK), a IOTOMY
Y BHe 3aIuTHl nocieaHero. OH kak OyaTo (CIOBHO 3ampenieHHbld ToBap) MPOKpasics B OOIIECTBO,
TaK 4YTO MOCJIEJHEE MOXET UTHOPUPOBATh U €ro CYyIIECTBOBAHUE (TaK KaK OH MO CIPAaBEAJIMBOCTH U
HE J0JDKEeH ObUT OBl CYIECTBOBaTh), &, CJIEJOBATENILHO, MOKET UTHOPUPOBATh U €T0 YHUUTOXKECHHUE,
Y HUKAKOH JEKpeT He MOXET YCTPaHWTh M030pa MaTepH, €CIM CTAHET MU3BECTHBIM TO, YTO OHA BHE
Opaka paspenmiach oT 6epeMeHHOCTH» . %

o7 Bbexxapua Y. O npecryruieHusax 1 Hakazanusx / Ilep. M. M. Hcaesa. M., 1939. C. 353-354.

8 Kant J. Die Metaphysik der Sitten (1797). Berlin, 1922. S. 143-144.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.

33


https://www.litres.ru/m-d-shargorodskiy/izbrannye-raboty-po-ugolovnomu-pravu/

	Жизнь и научная деятельность М. Д. Шаргородского
	Преступления против жизни и здоровья[1]
	Глава I
	§ 1. Понятие убийства в истории права и в действующем праве
	§ 2. Объект убийства
	§ 3. Детоубийство


	Конец ознакомительного фрагмента.

