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AHHOTaAIUSA

<p id="__GoBack">B mpemnaraemoii uyuTatemo padore
paccMarpuBaeTcsi  HETpaguLIMOHHAas Ui YTOJIOBHO-TIPaBOBOM
JOKTPUHBI TpodiieMa yHI(PUKALIH B YTOJIOBHOM ITPABE, SIBIISIIONIAsICS,
no yOek/IeHHI0 aBTOPOB, OfHUM W3 JBYX BEAYIIMX HalpaBJIeHUH
COBEPILEHCTBOBAHMS 3aKOHozareabcTBa. [IIMpOKO HCIHONB3YIOTCA
MaTepuaIbl 3aKOHOJATEIBHOIN MPAKTUKK POCCUICKOTO 1 3apyOeKHbBIX
rOCyAapcTB, a TaKkXke ONMyOJNMKOBaHHasl cyneOHas mpakTuka. Kuura
npeJHasHaYeHa Il HAyYHBIX M TPaKTUYeCKUX pPabOTHUKOB,
npenojasaresield, aClMpaHTOB U CTYIEHTOB IOPHIMYECKUX BBICIIMX
y4EeOHBIX 3aBEJCHHI.
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BBenenune

Hapsay ¢ nuddepennpanuvenn yaudukanys sBisieTcsi OIHUM
U3 JIByX F€HEPAJIbHbIX HATIPABJICHU PA3BUTHUSI U COBEPIIEHCTBO-
BaHUS YTOJIOBHOIO 3aKoHonaTenscTBa. Ho ecim nudpdpepenima-
MU B MOCJIeAHEe BPeMsl MOCBSILIEHO 3HAYUTEIbHOE BHUMAaHME
Y B 3aKOHOJATENIbCTBE, U B TEOPUU IpaBa, TO YHUPUKAIMSA Ta-
KM BHMMaHWeM SIBHO obperneHa. O JHOCTHXEHUH eanHooOpa-
31sl B IIPAaBOBOM IIPOCTPAHCTBE IOBOPAT KAaK O MaJIOMCCIIENO-
BaHHOM, CJIO;KHOM, 11eJIOCTHOM SIBJIEHUH, €I1Ie K YIIEM TeOpeTH-
YECKOI'0 OCMBICJICHHS] HAYKOM OT€YECTBEHHOIO YTOJIOBHOTO Tpa-
Ba. B yacTHOCTH, 10 CHX MOp HE pacKpbITa MPaBOBasi MPUPOAA,
HE OXapaKTepU30BaHbI CYIIIHOCTHbIE IPU3HAKY YHU(UKALIIY, €
BU/Ibl, YPOBHU, HAIIPABJICHUS, YCJIOBUSI, OCHOBAHHS U pe3yJibTa-
Thl, 4 TAKK€ KOHKPETHbIE ITPUEMBI, KOTOPBIMHU TOJIb3YETCs 3aKO-
HOZATeJb 17151 AOCTUKeHUs yHU(UKauuu. Mexay TeM yHudpu-
Kalisl OKa3bIBAaeT 3HAYMTENIbHOE BIMsIHHUE Ha (pOpMY U coaepka-
HUe TpaBa, 00ecreurnBaeT eqUHOOOPA3HBIN MOAXOM K MPaBOBO-
MY PeryJMpOBaHUIO0 CXOIHBIX OOIECTBEHHBIX OTHOIIICHUM, ITPH-
BOJWT K CO3/IaHMIO O0JIee COBEPIIIEHHOTO 3aKOHO/IATEIbCTBA.

[TpaBo u camo 1o cebe, B CHIy CBOEW MPUPOIbI, BHITIOMHS-
eT YHU(PUIHUPYIOIIYIO POJib B OOLIECTBE, MOCKOJIBKY YCTaHABIIM-
BaeT eJUHbIe IpaBWia MOBEACHUS WM 3alpeThl ISl Heompe-
JEJIeHHOro Kpyra Juil. D(p@PEKTUBHOCT K€ YrOJOBHOIO 3aKO-
Ha HAMNpsMYI0 3aBUCUT OT YpOBHsI YHU(UKAIMM, KOTOpas, B



CBOIO 0Yepe/ib, 00ECTIEUNBAET €r0 YETKOCTh, CTPOTOCTh U JIOTUY-
HOCTh. YHU(UKAIIMYU MPUHAJICKUT BaKHASL POJIb B YyCTPAaHEHUU
HEJIOCTATKOB 3aKOHOJIATeIbHOM TeXHUKH, MMOCKOJIbKY OHA SIBJISI-
€TCsl OMHUM W3 OCHOBHBIX CPEACTB COBEPIIEHCTBOBAHUS 3aKO-
HozatenbeTBa. HeobxomumocTh yHu(pUKaiu 00yclioBieHa pac-
TYIIUM pa3HOOOpa3reM MPaBOOTHOIICHUM, KOTOPbIE B MOCTIE/-
HUE TOJbl CTAHOBATCSI OOBEKTAMU YTOJIOBHO-TIPABOBOM OXPAaHBI,
4TO BeJIET K JaJIbHEHIIEMYy YCJIOKHEHHUIO YTOJIOBHOTO 3aKOHO/A-
TeJIbCTBA, MOPOXKIAET TPYAHOCTH B €r0 M3y4YeHUH 1 PUMEHEHUN
U TpeOyeT MPUBEICHUs K eMHOOOPA3HI0 U CAMOTO YrOJIOBHO-
IO 3aKOHA, U MIPAKTUKH ero npumeneHus. CkazaHHOE MO3BOJISIeT
NPUATH K BBIBOAY O HEOOXOAMMOCTH JATBbHEUIINX TeOopeThde-
CKUX pa3padoTOK MPOOIEMBbl UCTIONb30BAHUST YHU(PUKAIIMY KaK
MpreMa COBEPILIEHCTBOBAHUSI POCCUMCKOTO YTOJIOBHOTO 3aKOHO-
JaTeIbCTBA. DTUM OIpeesisieTCsl aKTyaJIbHOCTh paccMaTpuBae-
MO TEMBI.

Tak yX Mosy4nsioch, 4To BOMpocam YHU(PUKAITUU B POCCHI-
CKOM MPABOBOM HAyKe IMOCBSAIIEHO JIMIIb KpauHE HE3HAUYUTEIb-
HOE KOJMYECTBO HAYUYHBIX TPYAOB, B UUCJIE KOTOPHIX MOHOTPa-
¢us U. H. Censikuna, padotsl C. B. [Tonenunoit, A. H. Tpaitau-
Ha; HayuHble ctatbil M. 1. Bapnunoii, M. U. Bapy, C. C. Kapun-
ckoro, H. M. Knenna, C. K. Maromenosa, T. H. Paxmanunon,
O. H. Caguxosa, K. M. Cumuc, 1. M. ®doreng, JI. b. XBana,
N. O. Xnecrooir, H. I'. lIBbimak, M. K. FOkoBa u HekoTopbie

IOpyrHe.
dparmeHTapHO TIPOOIEMBbl YHU(DUKAIIMM OCBEIATNCH B pa-



6orax C. C. AnekceeBa, A. . Adnynmmna, 4. M. Bpaitnu-
Ha, [I. A. Kepumona, T. B. Knenosou, T. A. JlecHueBcku-Ko-
crapesoi, [1. U. Jlioomunckoro, A. Hamwi, A. C. ITuronkuna;
crateax A. A. Ymakosa, . ®@. Kazpmuna, H. A. JlonameHko,
M. 1. Kosanesa, B. Bexosa, A. I1. Koznosa, JI. JI. Kpyriukosa,
B. H. BanoBa u ap. OHaKoO crienyaaIbHbIX TEOPETUYECKUX UC-
clieioBaHMiA po0ieM yHU(UKAIIMU B YTOJIOBHOM IpaBe Ha MO-
HOrpapuuecKoM ypOBHE HE MPOBOIUIIOCH.

YHudpuKamm MoryT MojBepraTbCsi U 3aKOHONATEIbCTBO, U
MIPaBONPUMEHUTEIbHAS IeATeNIbHOCTB. Llenbio HacTosmei pado-
THI SIBJISIETCS UCCIIEIOBAHKE TIPOIIECCOB YHU(DUKAIIUY B XOJE CO-
3J1aHUSI U COBEPIIIEHCTBOBAHUSI HOPM Y20108HO20 NPABA U Ye0N08-
HO20 3aKOHA Wl POJIA YHU(PUKAUU B MEXaHU3ME YTOJIOBHO-IIPa-
BOBOT'O peryimpoBaHusi. Takum oOpa3oM, akIEHTUPYETCs U3Y-
YeHHe MPOIECCOB YHU(DUKAIIMU B XOJ€ 3AKOHOMBOPUeCmada.

HopmartuBHyio 0a3y ucciaenoBaHus cocTaBuin KoHcTutynust
Poccuiickoii ®enepaiivv, MexIyHApOIHO-TIPABOBbIE AKThI, OTe-
YEeCTBEHHBI U 3apyOeKHbIe YTOJOBHBIE 3aKOHBI, YTOJIOBHO-UC-
MOJTHUTEJILHOE, YTOJIOBHO-TTPOIIECCYATbHOE 3aKOHOATEIbCTBO U
3aKOHOJIATEeJILCTBO MHBIX OTPACIIe POCCUUCKOTO IMpaBa. IMITU-
prueckast 6a3a MCCIIeIOBaHHMS BKIJIIOYAET MPAaBONPUMEHUTEb-
HBbIE U UHTEepIIpeTaluoHHble akThl KoHctutynuonnoro Cyna Poc-
cumickor Penepanuu u Bepxosaoro Cyna Poccuiickoint denepa-
LM,



I'naBa 1. Yaucukanusa B
npaBe: o0ImeTeoOpeTHYeCKue u
YroJIOBHO-IIPABOBbIE OCHOBBI

§ 1. IlonsiTHe, NPU3HAKH,
3HaYeHHe U MeCTO YHH(PUKAUKN
B npaBe. Ocod0eHHOCTH
yHn(uKamuu B YTOJI0BHOM IIpaBe

ITonsiTue ¥ npu3HaAKN yHH(PUKATMHA

TepMyH «yHU(pUKaLMsS» B MEPEBOIE C JATUHCKOIO O3HaYa-
eT IpUBeJeHUE Yero-Imoo K equHooopas3mio. Takoe moHnmManue
BBITEKAET U3 CEMAaHTUYECKOTO aHajIM3a JaHHOTO CJIOBa, 00pa3o-
BaHHOTO B JIATHHCKOM SI3bIKE OT CYIIECTBHUTEIBHOIO «Unio» —
«EIMHCTBO» M IJarona «facere» — «ieyarp, Co3qaBaTh».

TonkoBBIEe CIOBApH PYCCKOTO S3bIKA TAKKE OMPENeIsSIOT YHHU-
(pukammio Kak «MpUBEIEHUE Yero-Jindo K eJUHO0Opa3uio» .

! CrnoBaps pycckoro s3bika: B 4 1. / Tlon pen. A. I1. Esrenbesoid. M., 1999. C. 498;
Kpoicun JI. I1. TonkoBbIi cJIOBaph MHOSI3BIYHBIX CIOB. M., 1998. C. 724; TonkoBbiit
cioBapb pycckoro ssbika: 80 000 cioB u ppaseonornyeckux BbipaxkeHuil. M., 1995.
C. 823; Jlonamun B. B., Jlonamuna JI. E. Pycckuil TONKOBbIA c1oBaps: okono 35 000
cnoB. M., 1997. C. 741.



HekoTopele M3JaHus HECKOJBKO PACIIMPSIOT 3HAYEHHUE 3TOrO
TEPMUHA, TPAKTYys €ro Kak «IpHBEICHNe Yero-mmdo K eAnHOM
(opme wu cucreme, Kk eIMHOOOPA3UIO» 2, «PAIMOHATIBHOE CO-
KpalleHue yrcia OObeKTOB OJMHAKOBOTO (DYHKIIMOHAJIBHOI'O Ha-
3HAYEHUs1, IPUBEJCHUE Pa3IMYHBIX BUI0B OOBEKTOB K HAUMEHb-
IEMY YUCITy TUITOOOBEKTOB» .

B pycckoM s13bIke B IIEPBOM MOJIOBUHE XX B. CJIOBO «yHU(U-
Kalisi» OTHOCUTENBHO IIMPOKO BOILIO B yrorpedineHue. CuHo-
HMMBI JAHHOTO TEPMUHA — «00beIMHEHNE», «BOCCOEIMHEHNE» .

PaccmarpuBas yHU(PUKAIMIO Kak IPAaBOBOM TEPMUH, CIIEAY-
€T OTMETHUTh, YTO TE€ CIPABOYHBIE IOPUIMYECKUE U3/IaHUS, KO-
TOpble OOPAILAIOTCS K MOHATUIO YHU(HKALIMK, TECHO CBSI3bIBA-
I0T €€ cO c(heporl MEXAYHAPOIHOIO YaCTHOro pasa. B cBa3u ¢
STUM OHa OIpeeNsieTCs KaK «o0ecnedeHne eqnHoo0pasus Ha-
MOHAJILHO-TTPABOBBIX HOPM (KOJUIM3UOHHBIX U MaTEPUAIbHBIX ),
PErYJIMPYIOIIUX I'PakJAAHCKO-IIPABOBBIE OTHOILIEHUS, C MEKIY-

2 BonbLioii cioBapb nHOCTpaHHbIX 0B / Coct. A. 0. MocksuH. M., 2001. C. 682;
Egppemosa T. @. HoBblii cIOBaph PyCCKOro s3bIKa. TOTKOBO-CIIOBOOOPA30BATETbHBIN:
B2T1. T.2. M, 2000. C. 834. — biuzkoe 3ToMy olpeziefieHre yHU(PHUKALN AAeTCsI
B COBPEMEHHOM KOHOMHKO-IOpPHMYECKOM CJIOBApe, I7e Moj YHU(MKaIMen MoHuMa-
€TCs1 «IIPOIeCC YCTAHOBJICHUS eJMHO00pa3Usl, TIPUBE/ICHNUS K eqUHON (hopMe, pa3Me-
pam, CTpYKType, cocTaBy (YHU(UKAIIUS JOKYMEHTOB, CPEJICTB MPOM3BOICTBA, yUeTa 1
1p.)». CM.: BoNbIIon SHIMKIIONETUYECKUI SKOHOMUKO-I0pUaAnYecKuil cinoBaps / Tlox
pen. B. I'. TumupsicoBa. Kazans, 2006. C. 1147).

3 Copetckuii SHUMKJIONeAnYecKmii cioBaps / ITox pen. A. M. [Ipoxoposa. M., 1987.
C. 1387.

4 CoBpeMeHHbI clioBaph MHOCTPaHHBIX cjioB. M., 2000. C. 775.



HApPOJHBIM JIEMEHTOM» JIMOO KaK «ITPOIIeCC BHIPAOOTKH €IMHO-
00pa3HBIX HAIIMOHATBHO-TIPABOBBIX HOPM, PETYJIUPYIOIIAX OTHO-
IIeHHsI, BO3HUKAIOIIME B chepe MekIyHapOJAHOTO XO3SHUCTBEH-
HOTO 000pOoTa»®.

B GonbIMHCTBE ke IOPUANYECKUX (SHIMKJIONEINISCKUX 1
TEMAaTUYECKUX) CJIOBAPEN YIIOMMHAHHE O TEPMUHE «YHU(H-
Kanusi» BooOIe oTcyTcTByeT’. Takoe mMojokeHue HarisiiHO
JeMOHCTPUPYET, YTO OJIHO3HAYHOrO, Hay4YHO OOOCHOBAHHOTO
orpeieieHusl YHU(PUKAIMKU B IOPUAUUYECKON HAyKe €Ille HE Bbl-
paboOTaHO, He PaCKPBITA IO KOHIIA ee IPaBoOBasi MPUPOA, HE yKa-
3aHbl (DOPMBI BHIPAXKEHUsI, BUJIbI, HATIPABJICHUS U TIPUEMBI YHU-
pukarmu.

PaccmarpuBaemasi mpoOieMa B COBETCKOW MPaBOBOM HayKe
HavaJsia 00cykaarhbesi ¢ KoHna 60-x — Havana 70-x rogoB. men-
HO K 3TOMY BPEMEHHU B Pa3IMYHBIX OOJIACTSIX MPABOBOTO MPO-
CTPaHCTBA LIMPOKOE paclpOCTpaHeHue Nonyunia tupdepeHiu-
alysi HOPMAaTUBHOTO PETYJIMPOBAHUS, U STOT MPOLIECC CTall pac-
LIEHUBAThLCS KaK sIBJICHUE HE COBCEM KenaTesibHoe. B murepary-

3 IOpunnyeckas snuuknonequs / [oa pen. b. H. Tonopuuna. M., 2001. C. 1131.

® Poccuiickas ropuandeckas sHuuktoneaus / Ion pen. A. f. Cyxapesa. M., 1999.
C. 1012.

7 Cm.: IOpunnyeckas suuuknoneaus / [ox pen. M. 0. Tuxomuposa. M., 1998;
IOpuanyeckuii sHwkoneuueckuii cinoaps / [oa pen. O. I'. PymsiHuesa u B. H. [To-
noHoBa. M., 1997; Bonbioi wopuandeckuit cnosapb / Iox pen. A. 5. Cyxapesa,
B. II. 3opbkuna, B. E. Kpyrckux; CiioBaps 1o yronosHomy npasy / Ion pen. A. B. Ha-
ymoBa. M., 1997; CioBaps MexayHapogHoro mnpasa. M., 1986; CnoBaps kaTeropuii u
noHATHH 06mel Teopru npasa / [lox pen. B. K. Badaesa. H. Hoeropon, 1992, u ap.



pe Tex JIeT BCe Yallle CTaJIi BCTPEYaThCsi MHEHHSI O HEOOXOIUMO-
CTH €IMHCTBA, YHU(PUKALINN JEUCTBYIOIIETO 3aKOHONATEIbCTBA,
a upe3MepHasi ero qudepeHmanms noaBepragach Kpurtuke?.
OTMevanach BaXXHOCTb «COKPAILEHU YnCiIa IEUCTBYIOIINX HOP-
MAaTHBHBIX aKTOB M TIOBBIIIEHUS X CTaOUIBHOCTH»®, YKa3bIBa-
JIOCh Ha HEOOXOAMMOCTb CBECTH YHUCIIO aKTOB, HOTIOTHSIONINX U
pazBuBaoMX OCHOBBI U KOZIEKCHI, <K pA3yMHOMY MUHUMYMY . . .
IIPUBECTHU 3TU aKThI B CTPOI'YIO, JIOTUYECKU BBIIEPAKAHHYIO CUCTE-
MYy, JIETKO 0003pUMYIO M YIOOHYIO 11 IPUMEHeHu sD» 0.

U Bce ke 10 MOCAEeHEro BpeMeH! B I0pUANYECKON Hayke 00
yYHU(UKAIUY TOBOPWJIOCh OUY€Hb Majio. B TOBOJBHO OOIIMpHON
JUTeparype, MOCBALIEHHOW 00LM IpodJieMaM COBEPLIEHCTBO-
BaHMs 3aKOHOJATEJIbCTBA, MOHATUE YHU(MKALIMKU, KaK MpaBU-
JI0, HE UCTIONIB30BAJIOCh. Peds 111a 0 pa3ianyHeIX (popMax cUcTe-
MaTHU3alMY 3aKOHOATEIbCTBA: KOAU(PHUKAIIMK, HTHKOPIIOPALIMU 1

8 Cm.: Kpacasuuxos O. A. DxoHomuyeckass peopma, COIMAIUCTUIECKAs 3aKOH-
HOCTb U KoAM(pHKals X03UCTBEHHOT0 3aKoHoaTenbcTBa. CBepiniioBck, 1969. C. 21;
Xangpuna P. O. OCHOBBI IPaXIaHCKOTO 3aKOHOJATENbCTBA U PABOBOE PEry/IMpOBa-
HHE CUCTEeMBI XO3sIMICTBeHHBIX cBsi3ert // [IpoGiemsl npumeHeHust OCHOB IpakJaHCKO-
ro 3akoHozaaresbersa U OcHOB rpaxgaHckoro cygonpoussogctsa Cowosza CCP u co-
103HBIX pecryomuk. Caparos, 1971. C. 31.

? Camowienxo H. C. Viepapxusl 1 OCHOBHBIE ITOJPA3IeIEHNI HOPMATUBHBIX AKTOB CO-
BETCKOro rocynapctsa // TIpo6ieMBl COBEpIIEHCTBOBAHKSI COBETCKOTO 3aKOHOIATE b~
crBa. Tpynst BHUWC3. Boim. 15. M., 1968. C. 11.

10 11fe6anoe A. C. CHCTEMHOCTB COBETCKOTO 3aKoHOJaTeabcTBa 1 noaroroska Co-
6panns pelictByiomero 3akoHoparensctsa CCCP // ITpoGneMsl cOBepIIeHCTBOBAHUS
COBETCKOro 3akoHoxaresbersa. Tpynel BHUVC3. Boim. 22. M., 1970. C. 9-10.



KoHconmuaanuu . Xots, 3aMeTM, MPUMEHHUTEIHHO K OTAEIbHBIM
OTpacysAM MpaBa LEJIbIM PSAJIOM yUEHBIX YHU(DUKALIASA paccMmar-
pUBaJIach M Kak MpPUEM 3aKOHOAATEIbHON TEXHUKH, U KaK OIHO
W3 HaIPaBJIEHUH JaJIbHEUIIIErO COBEPUIEHCTBOBAHUS 3aKOHOIA-
TenbCcTBa. [109TOMY B HallleM pacnopshkeHHH, Kak ObLIo mpojie-
MOHCTPUPOBAHO BHIIIE, HAXOAUTCS PAJL ONPENEICHUN YHU(PUKA-
1K, c(POPMYJIMPOBAHHBIX YUEHBIMU-IOPUCTaMU. TeM He MeHee
€IMHCTBAa MHEHUIl B 3TOM BOIIPOCE He HaOII0aeTCsl, U OTHOCH-
TEJIbHO OIpeJesieHNs] YHU(UKAIMK U O0bEKTa ee BO3/IEHCTBUS
CYLIECTBYET HECKOJIBKO TOYEK 3PEHHUS.

Tak, O. H. CagukoB B KauecTBe 0ObeKTa YHU(DUKAIIUU pac-
CMaTpUBAET npagoevle Hopmul. OH oIpenenseT YHU(PUKALMIO
KaK «IPOIeCC BBIPAOOTKH eduHbix (YHU(DUIIMPOBAHHBIX) 1pago-
8bIX HOpM ISl CXOOHBIX OMHOWEHUL, HE3ABUCUMO OT TOr'O, B Ka-
KHMX TPaBOBbIX (pOpMax Takoil IMpolecc OCyIlecTBIseTcs» 2, a
TaKKe KaK «BbIPAOOTKY eOuHO0OPA3HbIX HOPpM IS OAUKUX. .. UH-
Cmumymoe u YykpynHerue u 00seOuHeHue 3aKOH00AMeNbHbIX aK-
moe»'3 (31ech U 1anee Mpy IUTHPOBAHUN aBTOPCKUX OIpeesie-
HuM yaudukauuu Kypeus Hawt. — JI1. K., JI. C.).

o Teoperrueckue BOIPOCHl CUCTEMAaTU3allMK COBETCKOTO 3aKOHOATeIbCTBa /
Ion pen. C. H. Bparyca u U. C. Camomenko. M., 1962. C. 9—30: IloarotoBka u
W3/IaHME CHCTEMAaTUYECKMX COOpaHWI JIHCTBYIOIIETO 3aKOHOomaTebeTBa. M., 1969.
C.3—11, u gp.

12 Caoukos O. H. VYHudukaims kak cpejcTBO COBEPILIEHCTBOBAHUS I'PAXKIAHCKOTO
3akoHofarenbcTBa // [IpaBoBenenue. 1972. Ne 6. C. 95.

13 Caouros O. H. Huddepennmanys v yHUpHUKaLIKs FPaXAaHCKOTO 3aKOHOIATE b~
crBa // CoBerckoe rocyaapcTBo U rpaso. 1969. Ne 12. C. 38.



AHanornyHyo Touky 3peHus BbickaspiBaeT M. K. IOkoB, xa-
paKkTepu3ysl YHU(PUKAIIUIO KaK «IIPUBE/IEHNE K eIMHO00Pa3HIo, K
eMHON (hOpMe UJTM CUCTEME HOPM Ompacau TpaBar» 4,

M. W. Bapy B kauecTBe 00ObeKTa yHU(PUKAIIUU HAZBIBAET CX00-
Hble 00ulecmeeHtble OmHOueHUs, TTIOHUMasl Tojl YHUPUKaAIUen
«YCTpPaHEHHE Pa3IUYUil B PETYJUPOBAHUU CXOOHbIX OMHOULE-
HULi»'3,

CMexHyl0 ¢ JAByMsl MpPHUBEIEHHBIMU TO3ULIMIO 3aHUMAIOT
H. U. Knetin u cocraBuren «BOJIBIITON COBETCKON IHITAKIIO-
nequr». Jist HUX 0OBEKTOM YHU(DUKAIIMKA OJHOBPEMEHHO BbI-
CTYMNAIOT 1PABOBble HOPMbI, Peeyaupyroujue onpedeseHHble AUOo
cxX0OHble oouecmeentvie omuouerus. CoctaBuTen «bosbIon
COBETCKOW SHIMKJIONIEANN» ONPEAEIAIOT YHU(DUKALIMIO KaK «e-
SITEJIBHOCTh KOMIIETEHTHBIX OPraHOB TOCYapCTBA WJIA HECKOJIb-
KHX TOCYJapCTB, HATIPABJIEHHYIO HA 8bIPAOOMKY NPABOBHIX HOPM,
€0UHO0OPA3HO pe2yNUpYrouuUx onpeoenetHvle 8Uobl OOUECTEEH-
Holx omuowternuti»'®. H. V. Kneiitn noanmaer nop yHudukanuyei
«BBIPAOOTKY €OUHBIX HOPM ONst OOHOMUNHBIX U CXOOHBIX OMHO-
uieHull, ycTpaHeHre HeonpaBaaHHo! nud pepeHIaliy B pery-
JIMPOBAHMM TAKWUX OTHOIIEHUI» !,

4 HOokos M. K. Cueumammarys HOPM TpaJaHCKOrO IIPOLECCYalbHOrO Ipasa//
ITpobneMsl coBepIIEHCTBOBAHMS COBETCKOro 3akoHoxarenscrsa. Tpyasl BHUMCS.
Beim. 34. M., 1986. C. 118.

15 bapy M. H. Yaudukauus u quddepenimanus HopMm TpyaoBoro npasa // Coser-
ckoe rocyaapcrso u npaso. 1971. Ne 10. C. 45.

16 Bonpimas copeTckas sHimkoneausa. T. 27. M., 1977. C. 24.

7 Kneiin H. 1. VHuduKarms HopMm 0coObIX YCIoBHUii ocTaBky // [IpoOneMsl coBep-



C. B. IlonenuHa B kauectBe 00BbEKTa YHU(DUKAIIUN BBIICIIS-
eT HOpMbl U npasosvle uncmumymol. 1oBOpst 00 yHUpUKAIAN
3aKOHOJIATEJIbCTBA, OHA XAPAKTEPU3YET €€ B OJHUX CIyvasix Kak
MIPOLIECC «PETYJIMPOBAHUA B ITPENIENAX OHOTO NPABO8O20 UHCHIU-
myma W PacpoCTpaHEeHUs! IENCTBUSI HOpM, PaHee MpeHa3Ha-
YaBIIMXCS [J1s1 PETYIMPOBAHUS OMPEAEIIEHHOrO Kpyra OTHOIIIE-
HUI, HA cXOOHble omHOweHUs» '3, B Ipyrux — Kak TEHJIECHIIHIO,
BBIPAKAIOIIYIOCS «B OObEAUHEHUU, YKPYNHEHUU HOPMANUBHBIX
akmoe»"°.

JI. b. XBaH monaraet, 9YT0 0ObEKTOM YHU(DUKAIUHN SBIISIOT-
CS1 HOPMAMUBHbBLE NPEONUCAHUSL U HOPMAMUBHBLE AKMbl, PE2YnU-
pyrousue 00HOpOOHbBle obuecmeeritvle omuouierusi. OH MULLIET:
«YHu(pukaius MoxeT ObITh OIpe/ieieHa Kak CPeCTBO, UCIIONb-
3yeMO€ B HOPMOTBOPYECKOU AEATEIBHOCTH OPraHOB C LIENbIO U3-
JIOKEHUS] HOPMAMUBHBIX npeonucanuli B Tou (opme, Kotopasi
00yCJIOB/IMBAETCSl TIPEAMETOM PEryJIMpOBaHUs, a TaKke ycTpa-
HSIOIIEEe Pa3Iuuusl MEKAY HOPMAMUBHLIMU AKMAMU, PDeYAupy-
FOUWUMU OOHOPOOHbBIE 0DUWeCmEeHHble OMHOUleHUsl, HO W3/1aBa-
emble B pa3HbIX (popmax. OIHOBpEMEHHO YHU((DUKAIMSA MOKET
paccMaTpuBaThCs U Kak MPOLIECC PAllMOHAJIBHOTO COKpPALEHUS

IIEHCTBOBAaHMS COBETCKOTo 3aKoHozarensctBa. Tpyast BHUMC3. Boim. 2. M., 1975.
C. 85.

18 Monenuna CB. OcHoswl Ipa)xJaHCKOrO 3aKOHO/ATENbCTBA U IPaXkIaHCKHE KOIEeK-
cel. M., 1968. C. 82-83.

19 Monenuna CB. TeopeTrueckre MpooOIeMbl CHCTEMBI COBETCKOTO 3aKOHOIATEb-
crBa. M., 1979. C. 200.



YHCIIA HOPMAMUBHBIX AKMOE. .. » >

N. H. Censakun HacTanBaeT Ha HEOOOCHOBAHHOCTH CBEIECHUS
yHUUKAIIUU K BHIPAOOTKE eIUHOOOpa3HBIX HOPM, PacCUMTaH-
HBIX Ha CXOJIHbIE OTHOIIEHUsl. ABTOp CUMTAeT, 4To OoJiee rpa-
BUJIBHO TOBOPUTH 00 YHU(UKAIIMK KaK O CBOeOOpa3HOW Hayke
00001IeHNs npagosozo mamepuana®'. OH onpenenser yHU(pH-
KallMI0 KaK «JeTePMUHUPOBAHHBIA MPAKTUKOW OOIIECTBEHHO-
IO pa3BUTHS JIBYEAMHBIN, CYIIIHOCTHO-(POpMaJIM30BAHHBIN MPO-
LIECC, HAMPABJIEHHBI HA YCTPAHEHHE pa3jiMuvil B PEryJrMpoBa-
HUU CXOOHBIX UAU POOCMBEHHBIX S161€HULl U HA CO3IaHUE YHUBED-
CANbHBIX PAZHOYPOBHEBBIX HOPMAMUBHBIX AKMO8 UAU NPEONUCaA-
HUI{, OKa3bIBAIOIIIMX CYIIECTBEHHOE BJIMSHUE HA COCTOSIHUE BCell
cucmemul 3aKOHO0AMeNbCMear»?.

Takum 06pa3om, B KauecTBe 0OBEKTa YHU(DUKAIMN B JIUTE-
parype Bbiaensitorcsi: HopMbl (O. H. CaguxoB, M. K. IOkoB),
HOpMBI U npaBoBble UHCTUTYTHI (C. B. [loneHunna), cxoaHbie oT-
HoweHus (M. W. bapy), npaBoBbie HOPMBI ¥ CXOAHBIE OTHOILIE-
nus (H. U. Knein, coctaButenu «bonbIon COBETCKOM SHITUK-
JIOTIEINW» ), HOPMATUBHBIE MPENUCAHNS] U HOPMATUBHBIE AKThI
(JI. b. XBan), npasoson matepuai (M. H. Censikun).

20 Xean J1. . VHupuKaIys HOpMaTUBHBIX aKTOB OPraHOB MEKOTPACIIEBOTO YIIpaB-
JIeHUsI B COIO3HOM peciyonuke // IIpo6neMsl coBepIIeHCTBOBAHHS COBETCKOTO 3aKO-
HopatenbcTBa. Tpynst BHUMC3. Beim. 47. M., 1990. C. 16.

2 Censmun M. H. Crienpammsaums v yYHU(PUKAIMS POCCUICKOTO 3aKOHOAATEb-
ctBa // IIpobnemsl Teopuu u npaktuku. Caparos, 1992. C. 97.

2 Censicun M. H. Crieupamisarys u yHU(DUKALMSA POCCUICKOTO 3aKOHOAATENb-
crBa // IIpodnemsl Teopuu 1 npaktiku. Caparos, 1992. C. 109.



Tem He MeHee ompeneneHHe B KadecTBe OOBEKTa BO3JEH-
CTBUSI YHU(PUKAIIMU HOPM, MHCTUTYTOB, HOPMATHUBHBIX AKTOB
OO0 CXOAHBIX OTHOIIEHUI MPEACTABISETCS CIUIIKOM Y3KUM
B3IJISII0M Ha iporiecc yHugukarmu>*. [Ipu aTom paccmarpuBath
B KauecTBe ee 0ObeKTa OOIIECTBEHHBIC OTHOIICHUS TaKkKe He
COBCEM KOPPEKTHO, MOCKOJIbKY JIJaHHbIE OTHOILIEHUSI CYIIECTBY-
10T OOBEKTUBHO, HE 3aBUCAT OT TOTO, YHU(PUIIMPYET UX KTO-JIH-
00 WM HEeT U MO3TOMY HE MOTYT BBICTYATh B KAYeCTBE OObEK-
Ta BO3/IeiCTBUS yHU(UKAIMK>*, YHU(DUITPOBATH MOKHO JIUIIIh
npouecc pezyauposarusi CXOJHbIX OTHOIIIEHUU, n00X00 K UX pe-
2namenmayuy. Hanpumep, B 061acTu mpaBa MOXHO YHUDUIIHU-
POBaTh NPABOBOE pezynuposaHue Takux OTHOILIEHU, T. €. UX OT-
pakeHue, 3aKperyieHre B HOpMax mpapa (Tak MPOUCXOAUT YHU-
(pukauus e npase). Ecnu npouecc MpaBoBOro peryaupoBaHust
yKe OCYIIECTBIIsIeTCS U c(POPMYJIMPOBAHHbIE MpaBUJIa TIOBEE-

23 Hexotopoe ommuue B 3TOM Iu1aHe cocrasisieT onpenenenue JI. b. XBana, ko-
TOpbIA B KauecTBE LEaN YHU(DHUKALUU Ha3blBaeT «U3JI0KEHHME HOPMATHBHBIX Ipe[-
NHCaHui B TOW (hopme, KOTOpasi OOYCJIOBIIMBACTCS TPEAMETOM PETyITUPOBAHHS»
(Xean JI. b. Ykaz. cou.). OnHako 1eny yHU(UKAIMK OTPakeHbl aBTOPOM, Kak Ipe-
CTaBJIsIeTCs, He TOMHOCTBI0. Kpome Toro, «mpeaMer peryaupoBaHus» paccMaTpyBa-
eTcs Kak (paKTop, ONpeessomuid yHU(pUKaAIMIO, a YHU(pUKaLUs — KaK «CpPe/CTBO,
UCIIOJIb3yeMOE B HOPMOTBOPUECKOM JiesiTeIbHOCTH». Ho Tipu 3TOM OcTaloTcst He BbIsiC-
HEHHbIMU MEXaHU3M YHU(PUKALIMY, CYLTHOCTb CAMOT0O 9TOI0 IIpoLiecca.

% NMawus CTPOTOM CMBIC/IE CJIOBa YHU(PUIIMPOBATh MX BOOOIE HEBO3MOXHO, TaK
KaK, BO-TIEPBBIX, OHM BOSHUKAIOT 110 PA3IMYHOMY ITOBOY MEKIY PasHbIMU CyObeKTa-
MH ¥ KK bl pa3 MpHoOpeTaoT 0coOble Crienu(prIecKre YePTHL, a, BO-BTOPHIX, CAMH
no cebe, KaKk MPaBUJIO, SIBJISIIOTCSA CXOJHBIMHU, OHOPOIHBIMH (0 4eM OyleT CKa3aHo
OTJENIBHO) ¥ YHU(DHKAIIUK He TPeOyIoT.



HMS TOJIYYMJIM 3aKperUieHHe B MCTOYHHMKAX IpaBa, TO yHU(U-
KaIli¥ TIO/IBEPraloTCsl OT/IENIbHbIE HOPMBbI, HECTAaHIapPTHBIE HOP-
MaTUBHO-TIPABOBbIE TPEANUCAHUS, UX CTPYKTYpHBIC JIEMEHTBI
Y MHBbIE HOPMATUBHO-TIPABOBbIE 00pa30BaHMs (TaK MPOMCXOIUT
YHUDUKALUS 8 3aKOHOOANeNbCmae).

JlymaeTcsi moaToMy, 4TO B JAHHOM ClIydae HarOosee OIM30K
k ucrtue WM. H. CeHsikMH, KOTOPBIA B KaueCcTBe 00beKTa YHU(DH-
Kalluy paccCMaTpPUBAET NPABOBOLi MAMEPUAN 8 UELOM, Pe2yaupy-
IOUuULE CXOOHble U poocmeerivle sienerust. OIHAKO, KaK Tpe-
CTaBJISIETCS, ¥ €T0 TOUKA 3PEHHs CTPalaeT ONpe/IeNIeHHON HeMoJI-
HOTOM, MOCKOJBKY M3 JaHHOTO aBTOPOM OINpeeSeHUs MOXKHO
chesaTh OTHO3HAYHBIN BBIBOJ] O TOM, YTO YHU(DUKAIIUS paccMar-
pUBAETCs CTPOro B paMKax 3aKOHOMATEJbCTBA, T. €. BHEIIHEH
popmbl paBa. Ho maxe M3 MOBEPXHOCTHOTO aHAIW3a IMPOILIEC-
ca yHU(UKAIMK CIIeAyeT, YTO OHA He 3aMBIKAETCS] B paMKax 3a-
KOHOJIaTeNIbCTBA. Borpoc o ToM, siBiisieTcs i chepoit eiicTBUsI
YHUUKAIIMU TOJIBKO 3aKOHOJATEIbCTBO JIMOO U 3aKOHOIATEb-
CTBO, 1 MPABO B LIEJIOM, UMEET OYeHb BAKHOE 3HAYEHHEe. DTO Ha-
IPSIMYIO CBSI3aHO C PEIIeHUEM JIPYTOi IPOOJIeMbI: BO3/ICHCTBYET
M yHU(UKAIUSA TOMbKO Ha hopMy Wid 1 Ha (opMy, U Ha CO-
nep:xanue npasa. K 6oee mogpoObHOMY pacCMOTPEHHUIO JTaHHO-
ro BOITPOCa MBI erlie 0OpaThMcsi B HacTosimeM maparpade. [y-
MaeTcs, TeM He MeHee, UYTO YHU(DUKAIHS — 3TO Oojiee TITyOOKuit
¥ MHOTOTPaHHBIN TPOIIECC, HE OrPAaHUYEHHBIN TOJIBKO Tpejiesa-
MU 3aKOHOJIATEJILCTBA, ¥ O0JIee MPABUIILHO TOBOPUTHL 00 yHU(U-
Karuu 6 npage. OYeBUIHO, YTO YHU(PUKAIIUS PACTIPOCTPAHSETCS



Ha Bce (hOpMbl ITPABOBOI MAaTepUU: HOPMbI U UX CTPYKTYpPHbIE
9JIEMEHTBI, TPYMIIbl TPABOBBIX HOPM, MHCTUTYTHI, OTPACIIH TTpa-
Ba, HOPMAaTUBHBIE MPABOBBIE AKTHI U T. 1.

B ompenenenuu TOro, umo mnpencraBiseT codoil yHUGpU-
Kalysl, Takxke He HaOmojmaercs equHonylvs. B moHumanum
O. H. Canukosa, C. B. Ilonenunon, . H. Censakuna, cocra-
BUTENEN «BOJBIION COBETCKOM SHIMKJIONEIUN» U IPYTUX aBTO-
POB 3TO — IpoLIECC, IeATeNIbHOCTD; JI. B. XBaH paccmarpuBaer ee
KaK CPEeACTBO, UCIOIb3yeMOE B HOPMOTBOPYECKOM JIESTEIbHO-
cru. [Ipyrue aBTOpbl OTOKJIECTBIISIOT YHU(DUKAIIMIO C KAKUM-JTH-
60 onaum BujoMm aericteuii: H. W. Kieiin — ¢ BbipabOTKOM eau-
HbIX HOpM, M. U. Bapy — ¢ ycrpanenuem paznuuuii, M. K. FOkoB
— C TpuBe/ieHreM K eauHoobOpasuio. Ho, Ha Hain B3rsid, Helo-
MYCTUMO CBOAUTH YHUPUKAIMIO JIUIIIH K BBITIOJTHEHUIO KAKOTO-TO
OJJHOTO, WHOTJA Jake MPOCTO MEXaHMYeCKOro, JIEHCTBUSI, Kak
9TO JeJIal0T HEKOTOpble aBTOpbl. OYEBUIHO, UYTO YHU(PUKALIUA
— 3TO JeSITebHOCTD, MPOIIECC, HAMPABJICHHBIN Ha OOecTieueHne
eMHO00Pa3usi IPABOBON MAaTEePUH, OTHAKO BaKHOCTH MTPECTaB-
JISIET HE TOJIBKO CaM 3TOT MPOIIeCC, HO U er0 Pe3yJIbTaT — JOCTH-
KeHMe eTUHO00pa3rsi HOPMATUBHOTO PETYJIMPOBAHUSI.

TeMm He MeHee, HeCMOTPsI Ha YKa3aHHbIE Pa3/Inyusi, MHEHUS
a0COITIOTHOTO OOJBIITMHCTBA UCCIIEIOBATENEH CXOASATCS B OTHOM,
HarOoJiee 3HAUMMOM, KaK HaM KakKeTcsl, MOMEHTe: BCe OHU TOBO-
PAT O TOM, YTO YHU((UKAIMSA CBA3aHA C PETYJIUPOBAHUEM CXO0-
HBIX UAU POOCHBEEHHBIX OTHOIICHUN WU sIBJIeHWI . JleficTBU-

2 o
> B Hacosieit paboTe Mo, CXOOHBIMU OMHOWEHUSIMU MBI OyJIeM TIOHUMATh TIO00-



TeJIbHO, YHU(DUKAITUS CTAHOBUTCS BOZMOXKHOU Onaroapst Tomy,
YTO UMEIOTCSI CXOJHbIE OOIIECTBEHHbIE OTHOIICHUSI, U TOBOPUTD
0 HEell MOKHO TOJIBKO TOT/a, KOT/Ia TAKKEe OTHOIIIEHUSI CYIIeCTBY-
10T. B IpOTMBHOM k€ cilydyae yHU(PUKAUMU HE IPOU30MJET, TaK
Kak OyJIeT OTCYTCTBOBAaTh HEOOXOMMasi OCHOBA, Oa3a Jisi ee 0Cy-
mecteiieHus. [TosToMy BbICKa3aHHas MO JAaHHOMY BOIIPOCY I0-
3UIIMS K&KETCS1 HaM BIOJIHE CITPaBe/JIMBOM, HO C TEM YTOUHEHU-
€M, 4TO 00 YHU(UKAIIMKI MOKHO BECTU Peub IPH PeryIMpOBaHUN
HE TOJIbKO CXO/IHBIX (POJICTBEHHBIX) OTHOIIEHUI, HO U SIBJICHUI
COBIAJAIOIINX, TOXKIECTBEHHBIX, KOTOPbIE, HECMOTPSI Ha €AUH-
CTBO X COJIEPKAHUsI, MOTYT OBITh YPETrYJIUPOBAHbBI MI0-Pa3HOMY.
Cdepoii aeiictBusi yHU(UKAIIMK, HA HAII B3IJISA, SIBJISIIOTCS
CXoiHbIe (OTHOPOJIHBIE) JIMOO COBMAAAOIIME (TOXISCTBCHHBIC)
OOIIIeCTBEHHbBIE OTHOIIIEHUS, HYKIAIOIINECsI B TIPABOBOM pery-
JIMPOBAHUM WM YK€ MOJBEPrHYTHIE €My, a OOBEKTOM YHU(U-
KallMM — HOPMBbI [IpaBa U1 HOPMAaTUBHO-IIPABOBBIE NTPEANMCAHUSA,
peryaupylolye yKka3aHHble OOIIeCTBEHHbIE OTHOIIICHUS.

HbIE JIPYT APYTY OTHOIIEHUSI, TIOJl OOHOPOOHBIMU — OTHOIIICHUSI, OTHOCSIIIAECS K Of1-
HOMY M TOMY e POjy, UMEIOIlNe eMHbIA POIOBOi 00beKT. Takoe MOHUMAaHHUE Clie-
JyeT U3 ONpeaeseHus JaHHBIX IpHUJIarartejibHbIX B PYCCKOM SI3BIKE, TJIe «CXOOHBII» —
3HAYMUT [TOXOXKUH, MONOOHBII YeMy-HHOY/Ib UM KOMY-HHOY/b, & «OAHOPOIHBII» — OT-
HOCSILLMICS K TOMY € POAY, pa3psily, oquHaKkoBbli (Ooicezoe CH. CiioBapb pycCKOro
s3pika. M., 1985. C. 382, 680). Kpome Toro, k MOHSATHIO OJHOPOJHOCTH B ITpaBe oOpa-
mraetcs [Inenym BepxosHoro Cyna Poccuiickoit ®enepaniuu B nocraHoBiieHAU Ne 5 ot
24 mapra 2005 r. «O HEKOTOPBIX BOMPOCAX, BO3HUKAIOIIMX Y CYI0OB MPU PUMEHEHUN
koziekca Poccuiickoit ®enepanun 06 aqMAHUCTPATUBHBIX TPABOHAPYIICHUSIX», [1I¢ B
1. 16 Mo OJHOPOJHBIM MPABOHAPYIIEHUEM IOHUMAETCS] IPAaBOHAPYIIIEHUE, UMEIOIee
€IIUHBII poIoBON 00BEKT MocsiratesberBa (Bomterens BepxosHoro Cyna Poccmiickoit
Depepauuu. 2005. Ne 6. C. 3—12).



KBuHTACCEHLIMS YHUDUKALIMY — 0DecneueHue eOuHooopasus,
OJJHAKO 3TUM HE WCYUEPHbIBACTCS COAEp:KaHWe YHUDUKAIMKU U
€ro HeJIOCTaTOYHO JJIs OpeieIeHHsI 9TOTO MPOoIIecca, yUYUThIBas,
YTO OIpe/ieIeHUe — ITO JIOTUIECKUU TIPUEM, PACKPBIBAIOIINH CO-
JepKaHue MOHSATHUSA 2, B HeM JOJIKHBI ObITh MAKCUMAJIHHO 3a(pHK-
CUPOBaHbI CYIIIHOCTHBIE YePThl 3TOro noHstus. Mcxons us aro-
ro, [yMaeTcsl, UTO B ONpeAe/eHnH YHU(PUKAIIUK TOJKHBI HAUTH
oTpakeHre 0OBEKT, OCHOBAHUE M L1/ YHU(PUKAIIUH, €€ METOI,
Te CyObEKThI, KOTOPBIE ONIEPUPYIOT STUM MOHSTHEM U OCYIIIECTB-
JISIOT AESATENIbHOCTD M0 YHU(DUKAIM, a TaKke cepa IEUCTBUS
Y UTOTOBbIE PE3y/IbTaThl YHU(DUKAIIH.

Onpenenenrie memooda yHU(UKAMUA — OOUH U3 HamOoee
BaXKHBIX BOMpocoB. O/IHAKO HCClieIoBaTess MU B 00JIACTH YHH-
(pukanmu nanHas npobemMa He MoABeprajiach HAYYJHOMY OCMBIC-
nenuo. B kadecTBe Mertona yHU(UKAIMM, HA HAIl B3IJIS,
BBICTyIaeT eJUHOOOpa3HOE MPABOBOE PeryJupOBaHUE CXOMHBIX
(OmHOPOAHBIX) JTMOO COBMAJAIIMX (TOXASCTBEHHBIX) OOIIe-
CTBEHHBIX OTHOIIICHUH.

OcHosanuem yHU(DUKALIMU B TIpaBe SIBJISIETCSA CXOACTBO (OfI-
HOPOJHOCTB) JINOO COBMajieHUE (TOKAECTBEHHOCTD) COIEPIKaHU
0O0I1IECTBEHHBIX OTHOIIIEHUH U UX OTIEIbHBIX JIEMEHTOB.

KoneuHolt yeavio yauukanmm spisiercs: oOecriedeHue eu-
HOOOpa3us B IPAaBOBOM PETYJIMPOBAHUN CXOJHBIX JIMOO COBIA-
JIAIOIIUX OOITIECTBEHHBIX OTHOITIEHNI. B KayecTBe mpoMeskyTou-
HBIX 1ieJIel YHU(PUKAIIMY TaKKe BBICTYMAIOT: COKpaIlleHrue 00be-

% Kupunnoe B. H., Cmapuenxo A. A. Jloruka. M., 1982. C. 41.



Ma HOPMAaTMBHOTO MaTepuasia, JIOCTHKEHUE ero KOMIAaKTHOCTH,
yrpoiieHue (GopMbl HOPMAaTUBHBIX aKTOB (ITPABOBOIO MaTepu-
aja), a paBHO Mpoliecca MpaBoOIPUMEHEHUs1, MPeAOTBpallieHe
WM yCTpaHeHUe W3JUIIHen JuddepeHianum 1 pa3inuuil B
MIPABOBOM PEryJIMPOBAHUM OOIIECTBEHHBIX OTHOIIEHHIA 2.
Hekoropsle aBTOpBI, OTMEYasd HAJIMYKME 4Ype3MEepHOM Iud-
(pepeHnpaliy B mpaBe M yKa3biBasi HA HEOOXOIUMOCTb Pa3BU-
TS APYTOW TEHACHIMU — eOUHCEd 3aKOHOATEIbCTBA, UMEH-
HO €IMHCTBO PACCMaTpPUBAIOT B KAYECTBE MAPHOIN KaTerOpuH JIJIsi
muddepeHnanmy. Tem He MeHee, Kak CIIPABEIMBO OTMEYAIOT
M. U. Bapy?® u O. H. CagukoB?, edurcmeo u ynugpuxauuss —
He uoeHmuuHvle noHsmus. EMUHCTBO — XapaKTEepHbIN MPU3HAK
Y CHCTEMBI TIPaBa, M CUCTEMbI 3aKOHOJATENHCTBA, OTPAKAIOIIUNA
OOIITHOCTh MPHUHIMIIOB HOPMATUBHOTO yPEryJIMpOBaHUs OOIIie-
CTBEHHBIX MPOIIECCOB. YHU(UKAIUS ke TPECTaBIsAeT COOOM
MPOLIECC, HAMPABJIECHHBIN HA obecheuetue eOuHooopasus paBo-
BBIX HOPM U CIIOCOOOB PEryJIMpPOBaHUS TeX WJIM UHBIX CTOPOH

2 [Mpuyem B mporiecce yHU(UKAIMKA BO3MOKHO KaK COUYETAHUE ITUX IieJIed, Tak
U OTZIeJIbHOE OCYIIECTBIICHHE Kakoi-1nu00 u3 Hux. [locneaHee MMeeT MecTo, Halpu-
Mep, TOI/1a, KOTrJja ypOBEHb 3aKOHOATEIbHON TEXHUKM HOPMATUBHOIO aKTa JOCTaTOY-
HO BBICOK, O0OecriedeHa KOMITAKTHOCTD U3JI0KEHH ST [TPABOBOTO MaTepHaia 1 CyIIeCTBY-
€T HeOOXOJMMOCTh UCTIPABUTH TOJIbKO HE3HAYUTENIbHBIC TIOTPEITHOCTH 3aKOHOATENS,
CKake€M, UCKJIIOUUTh MOJIMCEMMUIO, IIPUBECTH B COOTBETCTBUE COZIEPKAHUE HOPMATUB-
HOT'O aKTa U ero 0003HaYeHHUE U T. II.

3 bapy M. U. Yxa3. cou. C. 45.

2
¥ Caouxoe O. H. VHupukanus Kak CpeiCTBO COBEPIIEHCTBOBAHUS I'PAXk JAHCKOTO
3aKkoHozaresberea. C. 94.



npaBoBou cepbr*’. [laHHAs TO3UIIUS 3aCTYKUBAET MOIJIEPKKH
U C TOUKU 3pEHUs pe3y/bTaTta YHU(PUKAIH, TOCKOIbKY He BCe-
r1a BO3MOXHBI JOCTHKEHUE TIOJIHOTO €MHCTBA MPABOBOTO pe-
I'YJIMPOBaHMs1, CO3JIJaHUE €IUHbIX HOPM U T. A. Ho ecnu yHudpu-
Karus rposesieHa 3(P(HEKTUBHO, TO 3TO OHO3HAYHO CBU/IETEb-
CTBYeT 0 noctkeHnn equHooOpasus. Y. H. CeHsIkuH B CBSI3M €
TUM MpeJlaraeT paccCMaTpPUBaTh €IMHCTBO B KAYECTBE 21a8HO-
20 eHymperHezo ceovicmea ynuguxayuu. [Ipu3HaBas Hepa3pbIB-
HYIO CB$I3b YKA3aHHBIX SIBJICHUM, aBTOP MOJIATaeT, YTO «MOHOJIUT-
HOCTb CUCTEMBI IIPaBa, €€ eOUHCMNE0, B CBOIO OUEPEb, BHICTYIIAET
IOPUIIUIECKON OCHOBOU YHUPUKayuu 3aKOHOAATeIbCcTBa» 3. Tem
CaMbIM €IMHCTBO PacCMaTpPUBAETCs Kak HEOOXOIMMOe YCIIOBHE,
MPENOChUIKA U CBOMCTBO YHU(DUKALIUU.

W3noxeHHble 0COOEHHOCTH YHU(DUKAIIMH AAI0T BO3MOKHOCTb

0B cBsasu ¢ atum M. U. Bapy obpariiaeT BHUMaHHE Ha TO, YTO €UHCTBO MPE/Io-
Jlaraet OOIHOCTb MPUHLIMIIOB, UCXOQHBIX, OCHOBOIIONArAIOIMX MO3UIHH, a YHU(HKA-
WSl — YCTPaHeHUe pa3iMuMii B PETyIMPOBAHUM ONpeeNieHHbIX OTHOMmeHNH. «[ToHs-
THE €UHCTBA, — MPOJOJIKAET OH, — BKJIIOUAET BOIPOCHI CUCTEMBI IIpaBa, a yHuguka-
yus npeononazaem onpedenentvle cnocoObl peeyAuUPOSaHust mex UL UHbIX INEMEHMO8
npasoomuoutenus (3nech U Huxe Kypcu Haul. —JI. K., JI. C.). OpHako, HeCMOTpsI Ha
paziuyve B MOHATHUIX €IUHCTBA U YHU(DUKALMY, MKy HUIMU UMEETCsl CYILECTBEH-
Hasl CB3b. DTa CBA3b IUAJIEKTUYECKas, B3aMMOIPOHUKaoImast. YHU(pUKaus co3a-
€T B U3BECTHOM CMBICIIE YCA0BUS OAsl HAPACIIAHUSL NEMEHMO08 eOUHCMEA BCEU CU-
CTEMBI M CIIOCOOCTBYET 3TOMY Tpolieccy. YHU(DUIMPYST HOPMBI, PeryUpyIOIue OT-
JieJIbHbIE SIEMEHTHI PABOOTHOILIEHU S, 3aKOHOATENb CO3aeT YCJIOBUSI [UIsl HapacTa-
HUS MpoLiecca, (POPMUPYIOLIEro eUHCTBO. YHU(HUKALMSA HOPM PaCUMIIAeT MyTh s
eIMHCTBA. B 3TOM. .. 3aK/II09aeTcst OpraHnvecKasi CBsI3b MeX Iy YHU(UKALMEH 1 eIrH-
crBom» (Bapy M. H. Yka3. cou. C. 45).

3 Censicun M. H. Vkas. cou. C. 98.



chopMyIUpOBaTh CleAyIoIIee HAyYHOE ONpeesIeHue ITOTO TM0-
HSATHUS U BBIICJIUTH COOTBETCTBYIOIIME €r0 OCHOBHbIE MTPU3HAKHU.

Yuugpurxayus 6 npase — smo ocyuwecmensiemulii npagomeop-
UeCKUMU OP2AHAMU Npouecc, 00ecneuusarouiuli eOuHooopasHoe
npasosoe peyauposaHue CXOOHvIX (0OOHOPOOHBIX) AUOO CO8Na-
Oarouux (MoNcOecCmeeHHbIX) OOUECMEEHHbIX OMHOUEHUTL 8 XO-
0e CO30aHUSI UNU COBEPULEHCINBOBAHUS. HOPMAMUBHO-NPABOBHIX
NPeOnUCaHULl UL UX INEMEHMO8.

Vcxons u3 1aHHOTO BBIIIE OMpeAesieH s, ClielyeT OTMETHTD,
9TO YHU(UKAIUS KaK CPEJICTBO OOecredeHus eMMHO00pasusi B
TIpaBe XapaKTepu3yeTcs CJIeIyIOIUMUA OCHOBHBIMU MPU3HAKAMU.

1. D70 B3ATHIE B KOMILJIEKCE MTPOIIecC, 00eCTIeunBaIOIINN e/11-
HOOOpa3HOE MPABOBOE PEryIMPOBaHKE, CO3/IaHNe eTUHO00pa3-
HBIX TIPABOBBIX HOPM, YCTPaHEHUE Pa3Muvid B PEryJIupOBAHUN
CXOJIHBIX OTHOIIIEHUH, U CaMO JIOCTUTHYTOE (0OecriedeHHOe) edu-
HOOOpa3ue Kak pe3ynbTaT TOro rnpoiiecca (Korga yHupukaius
OKa3bIBAETCS YCIIEIITHOM )2,

2. CyIIHOCTHOW 4epToil YHU(DUKAIMY SIBIISIETCST €IMHO00pa-
3ue.

3. TIocTOSAHHBIN ¥ €AMHCTBEHHBI CYOBEKT OCYIIECTBIICHUS

32 3ech MOXHO IIpOBECTY Napajulelsb ¢ onpegencHueM B. H. KynpseuessiM nons-
TS KBaIU(PUKALUY IPECTYIUIEHUS. BbIIesI0TCs 1BA €€ 3HAUEHUsI: npoyecc YCTaHOB-
JIEHUsI [IPU3HAKOB TOI'O MJIM MHOTO TPECTYIUICHUs] ¥ pe3yabmam TOTo npolecca (zie-
SITEJIBHOCTH) — OOHAPYKEHHUE COOTBETCTBHS ITPU3HAKOB COIESHHOIO YTOJIOBHO-IIPABO-
BOi HopMme. «IToaYepKHYTh CBSI3b M EAUHCTBO 3THX aCleKTOB, MOKET OBITh, OoJIee Bak-
HO, YeM OTMETUTb UX pa3inyue», — CpaBeAJBO oTMevaeT aBTop (Kyopseues B. H.
O6mas Teopus KBIM(DUKAIN TIPECTYIUICHUH. 2-e U31., Tlepepad. u gom. M., 1999.
C.5).



YHU(PUKALUU — 3TO MPABOTBOPUECKUE OPTraHbl, TOCKOJIbKY YHU-
(pyxanmsa — 310 MpUEM MPABOTBOPYECKOM JeATesbHOCTH. Ecim
pedb uaet 00 YHU(UKAIMY 3aKOHOJATEIbCTBA, TO CYyOBEKTOM ee
BBICTYIIA€T 3aKOHOTBOPEI], T. €. JIUIO, YIIPABOMOUYEHHOE Ha CO-
3[1aH1E COOTBETCTBYIOIIMX MTPABOBbIX AKTOB.

4. Cepa penctBusi yHU(PUKALIMA — CXOAHbBIE (OTHOPOJHBIE)
00 coBMajamiue (TOXJAECTBEHHbIE) TIO (PYHKIIMOHAILHOMY
Ha3HAYeHUIO OOIIECTBEHHbIE OTHOIIICHU I, HY:KIAIOII1EeCs B Ipa-
BOBOM PETyJIMPOBAHUU WIH yKE MOABEPIHYTHIE EMY.

5. O0bekTOM yHU(UKAIMK CITy:KaT HOPMBI TIpaBa U HOpMa-
TUBHO-TIPABOBBIE MPEIITUCAHNSI, PETYJIUPYIOIIHE CXOAHbIE TUO0
COBIAIAONIYE MO (PYHKIIMOHAIBHOMY HA3HAYEHUIO OOIIECTBEH-
HbIE OTHOIIICHUS.

6. Metonom yHu(pUKaIMU SBASIETCA €JUHOOOPa3HOE MPaBO-
BOE€ PEryJMPOBAHUE CXOAHBIX JIMOO COBMAAAIIIMX OOLIECTBEH-
HBIX OTHOILIEHUIA.

7. YHudukanus B paBe OCYILIECTBIISIETCS HA Tallax co3aa-
HUS Y (MJIM) COBEPUICHCTBOBAHMSI HOPMATUBHO-TIPABOBBIX ITPE/I-
MUCAHUI Y UHBIX MPABOBBIX 0OPa30BAHUI PA3IMYHBIX YPOBHEN.

8. Llenpio yHupuUKaumM sBisieTcs: odecreyeHre equHoo0pa-
3Usl B IPABOBOM PETyJIMPOBAHUM CXOTHBIX JIMOO COBMAIAIONINX
OOIIIECTBEHHBIX OTHOIIIEHU.

B kayecTBe «IpOMEKYTOUHBIX» 1ieJiell YHU(PUKAIIUY BBICTY-
TaloT:

— COKpaIneHre MaccuBa (00beMa) HOPMaTUBHOT'O MaTepualia,
o0ecrieueHre ero KOMIakTHOCTH;



— yrpouieHue (opMbl U COBEPIIEHCTBOBAHUE CONEPKAHUS
HOPMAaTUBHOIO MaTepuaja v Npouecca MpaBonpruMEHEHHUST;

— NpeJoTBpallIeHUe WM yCTpaHeHue u3nuiiHen auddepeH-
LMAllUY ¥ PA3JIMYUi B PETYIMPOBAHUU CXOJHBIX OTHOLIEHU.

9. OcHoBaHMeM yHU(UKAIMU B TpaBe SIBJSETCS CXOACTBO
(OMHOPOMHOCTB) JIMOO COBMAJeHUE (TOXKIECTBO) COMIEPKAHUS
0OI1IeCTBEHHBIX OTHOIICHUI.

10. VHudukaims BO3AEUCTBYET Ha cojuepkaHue u dopmy
MpaBa, Ha BCE YPOBHU MTPaBOBOM MaT€pUH BILIOTh O OTAEJIbHBIX
3JIEMEHTOB M KOHCTPYKIIMU [TPAaBOBOK HOPMBI; OHA MIPEICTABIISIET
co00M mpoliecc, MPOUCXOASAIIMI B ITPaBEe B 1I€JIOM, PABHO Kak U
B 3aKOHO/IATEJILCTBE KaK BHEIIHEN (pOpMe BbIpaKEHM S IPaBa.

11. Yaudukarms — npoiiecc, o CBOel CyTH oOpaTHbIi qud-
(pepeHIIMaLIAY, YCTPAHSAIOIMN Ype3MepHYI0 Tud pepeHIaLn
Y OIIPEJEIIAIONINNA €€ pa3yMHbIe ITpelesibl. YHU(pUKALUA U Jud-
(pepeHumans — 3TO NapHbBIE KaTErOPUU, PEACTABIISIONINE CO-
00l OCHOBHbIC HAIPABJICHUsI PA3BUTHS TIPaBa; 3TO JABA CACPKU-
BAIIIMX MPOTUBOBECA B CUCTEME IMPABOBOIO PEryJIMPOBaHMS,
oOecreurBaloIye ero HaJiexarryo 3peKTUBHOCTb.

Oco6enHocTH YHH(PUKAIUHA B YTOJIOBHOM NpPaBe

OcobenHocT YHU(UKAIMKA OOYCIIOBJICHB CTIEIM(UKON Cca-
MOI OTpaciM yrojOBHOIO Mpapa, €€ MCTOUHUKOB U HENOCpe/-
CTBEHHO YTOJIOBHOTO Kojiekca Poccuiickoit desiepariuu Kak e/iu-
HOTO KOAM(HUIIMPOBAHHOTO OTPACIEBOr0 3aKOHOIATEIBHOIO aK-
Ta, perJIaMEHTUPYIOIIErO BOIPOCHI MPECTYIMTHOCTH M HAKa3yeMo-



CTU OOIIECTBEHHO OMACHBIX BUJIOB MOBEICHUSI.

YromnoBusi 3akoH Poccnn — 310 0onyOIMKOBaHHBIN B O(HIIHU-
aJIbHOM MOPSAKE W BBEIEHHBIM B IEUCTBUE (heepasibHbII HOP-
MaTHUBHbI MTPABOBOM aKT, IPUHSATHIM B COOTBETCTBUM C KOH-
cruryiueit P®, T'ocynapcreenHoit [lymoit u omoopenHsiii CoBe-
toM Penepanuu, a Takxke noanvucanHsiv [Ipesnaenrom Poccni-
ckoii deneparyu, TMOO TAKOW MPABOBOM HOPMATUBHBIN aKT, KO-
TOPBII MPUHAT BCEHAPOIHBIM IOJIOCOBaHUEM (pedepeHIyMOM),
7100 HOPMATUBHBIM aKT MEKIyHAPOIHO-TTPABOBOTO XapaKkTepa,
COZIepIKalllMi HOPMBI YTOJIOBHOTO IIPaBa, PaTU(PUIIMPOBAHHBIN
B YCTaHOBJICHHOM 3aKOHOM TOPSIIKE KOMIIETEHTHBIM OPraHOM
rocygapctBeHHO# Biactu Poccun wmm 6siBiiero CCCP*. Hop-
Mbl YTOJIOBHOTO 3aKOHA PENIAMEHTUPYIOT OCHOBOIIOJIAraioiiye
MPUHLIMITBL 1 OCHOBAHKE YTOJIOBHOW OTBETCTBEHHOCTH, OMpee-
JISIIOT, KaKKUe OMacHble AJ1s1 IMYHOCTH, OOIIeCTBa U roCy1apcTBa
JesHUsl TIPU3HAIOTCS MPECTYIUIEHUSAMHU, U YCTAHABIMBAIOT BU-
Jbl HAKa3aHUI M MHbIE MEPbl YTOJIOBHO-IIPABOBOIO XapaKTepa,
a TakKe Mpe/esbl YTOJIOBHOM OTBETCTBEHHOCTH 3a COBEpILEHNE
NIPECTYIUICHUSI 1 OCHOBAaHMSI OCBOOOXKICHUS OT Hee*.

Takum 06pa3oM, B 1IeJISIX BbISIBIEHUS XapaKTEPHBIX YePT YHU-
(pykanu B yroioBHOM MpaBe, M0 CPaBHEHUIO ¢ YHUDUKALIEN B
OOIIIENPaBOBOM CMBICIE, UMEIOT 3HAUEeHHEe CIIeAYIOIIe 0OCOOCH-

33 Vronosnoe npaBo Poccun. Yacte O61mas / o pen. JI. JI. Kpyrnkosa. M., 2005.
C. 45 (aBtop rassl — B. I1. Masnkos).

3% Vronosroe npaBo Poccun. O6mras wacts / Iog pen. ®@. P. Cynnyposa. Kazans,
2003. C. 74-75 (aBrop rassl — . A. TapxaHoB).



HOCTU: 1) CyOBEKT OCYyIeCTBIeHUsI YHU(HKAIIUM — 3aKOHO/A-
TeJIb; 2) 00BEKT BO3JEUCTBYSI YHU(PUKAIIUY — HOPMBI YTOJIOBHOTO
1paBa ¥ yrojOBHOIO 3aKOHA, HECTaHJAPTHbIE HOPMATUBHO-TIPA-
BOBbBIE MPEANKUCAHUS U UX IeMEHTHI; 3) chepa nesaTeIbHOCTA —
CXoiHbIe (OTHOPOJIHBIE) JIMOO COBMAAAOIINE (TOXISCTBCHHbIC)
OOIIIeCTBEHHbBIE OTHOIIEHUS B 00JIACTH MPECTYITHOTO U HaKa3ye-
MOTO.

Wcxons U3 AaHHOrO HaMU OOIIETEOPETHYECKOro Oomnpesesie-
HUS1 YHU(DUKALIMY U BBIJIEIEHHBIX OCOOEHHOCTE!, YHU(DUKAIIUIO
B YT'OJIOBHOM TIPaBe MOKHO OIPEESTUTD CIISTYIONIM 00pa3oM:

Yuudukauus 6 yzonoenom npase — amo npouecc, ooec-
neuusarowiuii eOUHO00PA3HOE NPABOB0Oe Pe2YAUPOBaAHUEe CXO0-
HbIX AUOO COBRAOAIOWUX 00UECHEEHHbIX OMHOULEHUIL 8 00-
Aacmu npecmynHoz20 U HAKA3YeMmo20, OCyuiecmansemvlii 3a-
KOHOOame.1em 8 xo0e CO30AHUS UNU COBEPULEHCIMBOBAHUSL Y20~
JI08HO-NPABOBLIX HOPM, UX INEMEHMO8 U UHBLIX CMPYKmyp-
HbBIX COCMABAAIOUUX OMPACAU Y20.108H020 NPAEa.

3HaueHHe U MecTO yHH(PUKAINA B NIpaBe

CoBpeMeHHOe pOCCHIICKOe MpaBO BKJIOYAET B ce0sl 3HAUU-
TeJIbHOE KOJIMYECTBO OTPACiiell, MHOTHE U3 KOTOPBIX JIOCTATOY-
HO OOIIIMPHBI U CJIOKHBL. DTO 0OYCJIOBIEHO KaK pa3HOOOpa3reM
peryJMpyeMbIX UMM OOIIECTBEHHBIX OTHOIICHWH, TaK U Hame-
TUBILIUMCS B XOJI€ OCYIIIECTBJICHU sl SKOHOMUUYECKUX U MTOJTUTHYE-
ckux pecopM KoHIa XX B. pacimpeHueM cpepbl 3aKOHOAATETb-
HOTO peryMpoBaHusi. Bee 3To BeneT K JajbHEnIeMy yCIoxKHe-



HUIO JIVCTBYIOLLETO 3aKOHOJATENIbCTBA, MOPOKAAET TPYAHOCTU
B €r0 U3YYECHUH U IPUMEHEHUH.

B XX cronetun B yrosoBHOM rnpase Poccum aBaxasl pouc-
XOJUJIO MPAKTUYECKHU MOTHOE 3a0BEHME MIPE/IIECTBYIOIEro Mnpa-
BOBOTO onbiTa — rociie 1917 u 1991 rr. 1o npuseno k Tomy, 4to
MIPAaBOBOE PEryIMpOBaHUe ObLUIO HAMPABJICHO, MTPEk/Ie BCEro, Ha
CO3/7JaHKe HOBBIX MPABOBBIX IMPEANUCAHUM, a HE Ha COBEpIIICH-
CTBOBaHUE, 10 Mepe Pa3BUTHS COOTBETCTBYIOIIMX OOIIECTBEH-
HBIX OTHOUIIEHUH, YK€ UMEIOIIErocs paBoBOro anmnapara. beict-
pble TEMITbI IPABOTBOPYECKOTO MPOIECCa CTAIA MPUYUHOU CY-
IIECTBEHHBIX HEJIOCTATKOB YTOJIOBHOT'O 3aKOHA.

OpHako pa3nuyuus B MPAaBOBOM PETYIMPOBAHMUHU OHOPOIHBIX
WHCTUTYTOB OT/EIbHOW OTPACIM BO MHOTUX CIy4asiX HE MOTYT
OBITH OOBSICHEHBI UCKJTIOUUTEIIFHO CHEU(HUKON pernaMeHTupy-
€MBbIX OTHOLIEHUH. Takue pa3nuuusi HEPEJKO BbI3BaHbl MHBIMU
00CTOATENILCTBAMMU: Upe3MepHON TudepeHImaIuert 3aKkoHoaa-
TEJbCTBA, MOTPEUIHOCTSIMU 3aKOHOAATEbHON TEXHUKHU. B pe-
3yJIbTaTE BO3HUKAIOT MMPABONPUMEHUTENBHBIE TPYAHOCTH, KOTO-
pbie HEOOXOAMMO YCTPAHSATh .

D¢ PEKTUBHOCT 3aKOHA BO MHOT'OM 3aBUCHUT OT YPOBHS YHU-
(pukanmu, KoTOpasi, B CBOI0 Ouyepe/b, 0OECreUnBaeT ero 4er-
KOCTb, CTPOTOCTh M JIOTUYHOCTh. IlosTOMY 3HaueHue yHupU-
Kallud B YCTPAHEHUU HEJOCTATKOB 3aKOHOAATEJbHOW TEXHUKHU
Y COBEpILEHCTBOBAaHUM IIPOLIECCA ITPABOBOIO PETyIMPOBAHUS

35 Cwm.: Caduxos O. H. Huddepennmanys 1 yHupUKays rpaxaaHCKOro 3aKOHOIa-
tenberBa. C. 44.



TPY/IHO TIEPEOIICHUTb.

Bo-niepBriX, yHU(pUKaIMS YyOpomiaeT 3aKOHOAATEIbCTBO,
yYMEHbIIAsi YUCIIO JNEWCTBYIOINMUX HOPMATHBHBIX aKTOB M O0b-
€M IMTPABOBOT'0 MaTepraia, UCKIIOUAET JIEMEHTHI TyOIMpOBaHUsI
B 3aKOHE, COJICHICTBYET ero Haubosee JerKoMy W MPaBUILHOMY
BOCHPUATHIO U NoHUMaHu. B cBa3u ¢ stum C. B. Ilonenu-
Ha PE30HHO OTMevaeT: « YHU(UKAIMsI 3aKOHO/IATeIbCTBA, BETY-
asi K COKpAIIEHUI0 U3TUIITHEH MHOXECTBEHHOCTH HOPMATHB-
HBIX, [TPEK/IE BCETO MO/I3aKOHHBIX, AKTOB UMEET B COBPEMEHHBIX
YCIIOBUSIX TIEPBOCTETIEHHOE 3HAYEHUE JIJIsS COBEPIIIEHCTBOBAHUS
CHCTEMBI 3aKOHO/IATEILCTBA» 6.

Bo-BTOpbIX, yHU(UKAIUS CIOCOOCTBYET MPABUIBHOMY TPU-
MEHEHHMIO0 TIPABOBBIX NpeanucaHuii. [IpuMeHsaTh OOHY HOpMY,
nepepadOTaHHYI0 TIO CYIIECTBY M IMpeAHA3HAYEHHYIO [UIS pe-
I'YJIMPOBAaHUSI KpPyra CXOIHBIX MPAaBOOTHOIICHUH, 3HAUYUTEIHHO
IPOILIE, YeM psifl MPaBUJI, KOT/Ia BO3HUKAIOT BOMPOCHI O COOTHO-
IIEHUH OOIHX U CTIEIMAJIbHBIX, IEPBOHAYATIBHO U3JAHHBIX U T10-
CIEYOIUX HOPM, KOJUTU3UHM HOPM | T. 1.

B-Tpetbux, sBIsASCH CBOEOOPA3HBIM IPOTUBOBECOM B CHCTE-
Me 3aKOHOJATEJIbHOTO PeryJupoBaHusl, YHU(PUKAIIUS YCTpaHsI-
et HeonpaBaaHHbie ciayvau quddepennmarmu’’. M. H. Cens-
KWH YKa3bIBaeT, UTO «yHU(HKAIUS CIOCOOCTBYET CHHXPOHHO-

3% Ionenuna C. B. TeopeTnueckre MPoOIeMbl CUCTEMBbI COBETCKOTO 3aKOHOIATE b~
ctBa. C. 201.

37 Cm.: Caduxos O. H. Huddepenuuanys u yaudukanys rpaxaaHcKoOro 3akOHOIa-

tenberBa. C. 38; OH xe. YHU(UKAIMA KaK CPeICTBO COBEPILIEHCTBOBAHUS I'PAKIaH-
cKkoro 3akoHoparesbcTBa. C. 93.



My JEUCTBUIO BCEX CTPYKTYPHBIX JIEMEHTOB CHUCTEMbI 3aKOHO-
JaTebCTBA, YKPEIUISEeT UX B3aUMOOOYCIOBIEHHOCTh» 8. [Tpnme-
POM, MYCThb U HECKOJIBKO 3alo3[aJI0Of, HO, B KOHEUHOM CYETe,
pa3yMHOU, YHU(PUKALIUU MOXKET CIIyKUTb, KAK NIPEICTaBISAETCS,
crieflyioliee pelieHre 3aKOHOTBOPILIA, OCYILIECTBIIEHHOE B cepe
YIOJIOBHOT'O MPaBa.

B cootBercTBUM ¢ mepBOHavyalbHOM pepakuued 4. 1 cr. 12
YK P® 1996 r. B ciyuae coBepiiieHus1 rpaxaasuHoM Poccun
(WM IpUPAaBHEHHBIM K HEMY JILIOM) TIPECTYIUIEHUSI BHE Npejie-
noB Poccuiickon ®Penepanny, OH MOAJIEKAT YTOJOBHOU OTBET-
crBeHHocTy 10 YK P®, HO nipu coOmoieHnu psijia TpeOOBaHUM,
B TOM 4uciie: 1) COBEpLIEHHOE TPakAAHMHOM [ESHUE AOJIKHO
OBbLIO SIBJISITHCS TIPECTYIHBIM M B TOCYIApPCTBE, HA TEPPUTOPUA
KOTOPOTO OHO OBIJIO COBEPIIIEHO, U 2) TIPH OCYXAEHUM BUHOBHO-
ro Jimia o 3akony P® HakazaHue He MOIJIO MIPEBbIIIATh BEpPXHE-
IO Mpejiesa CaHKIUK, PELYCMOTPEHHON 3aKOHOM COOTBETCTBY-
I0IIeT0 MTHOCTPAHHOTO rocyaapera. HecripaBemymBocTh mogo0-
HOT'O TIO/IXO/Ia K BOITPOCY 00 YTOJIOBHOUM OTBETCTBEHHOCTH POC-
CUUICKOIO Pk AaHMHA B 3aBUCUMOCTH OT MECTA COBEPILICHUS JIe-
sIHUSI ObLJTa OUEBUIHOM, HO TOJIBKO CITYCTSI IECSITH JIET MOAXOM K
00beMy OTBEeTCTBEHHOCTH ObLT yHU(pHIMpoBaH. HeiHe 06a yrio-
MSIHYTBIX OTPaHUYEHUS CHSITHI KaK HEOOOCHOBAHHBIE.

[1pu ocyiecTBieHU YHU(PUKAIIMKU B TIPaBE U 3aKOHOJATE b~
CTBE BA)KHO HE MEPEOLEHUTh €€ pojib U 3HaueHue. OHa He sB-
JISieTCs MaHalleel ot Bcex Oefl MpaBOTBOPYECTBA U MPABOIPUMeE-

38 Censun M. H. Vkas. cou. C. 98.



Henus. [IpoBeieHHast yHU(UKAIMS MOXKET OKa3aThCsl MIO3UTHUB-
HBIM BKJIQJIOM B Pa3BUTHE MPaBa, a MOKET OOEPHYThCS MHUMBIM
oOoraieHreM MOHATUIHOTO U CTPYKTYpHOro arnmapata. [Toato-
My, OKa3bIBasCh Mepeji BLIOOPOM — MPOBOAUTH YHU(DUKALIUIO WU
HET, 3aKOHO/IaTeN b JOJIKEH TIIATeIbHO MPOMYMBIBATh, B KAKOW
Mepe ee OCYIIECTBIATh, KaK OHa JOJKHA COUYeTaThCsl ¢ qud-
(pepennmaiiveii, HEOOXOAMMO MPOTHO3UPOBATH OKUTAEMBIE Pe-
3yJIbTaThl, IPOBOJUTH MPABOBOM MOHUTOPUHT U T. JI.

[TpuBeaeM HECKOIbKO MHOM ITPUMEP, KacaloIIUICs TIepeolieH-
KU poJii YHU(DUKALIMU B YTOJIOBHOM TIpaBe.

Kak u3BecTHO, NeHCTBYIONIUI YTONMOBHBIN KOIEKC JOCTATOY-
HO 4acTO omnepupyeT 3aKOHOAaTebHbIMU Jepunurmsamu. CyTb
npuema AepUHUIIIY 3aKJII0YaeTCcsl B OMpeieNieHny oHATHS. B
CBOIO OY€pe/ib B JIOTHKE NOHAMUEe TPAKTYETCS KaK «(popMa MbIIl-
JIeHUsI, OTpaskaroIias MpeaMeThl B UX CYIIECTBEHHBIX MpPU3HA-
kax»*. Ilss OcoOeHHON YacTu JEUCTBYIOLIETO0 YTOJOBHOTO KO-
nekca Poccuiickon ®enepaimu 1996 r. onHUM U3 EHTPATBHBIX
SIBJISIETCS TIOHSTHE Xuujerusi. Ha MOmo XUIeHUd U UHBIX TIpe-
CTYIUIEHUI TIPOTUB COOCTBEHHOCTU MPUXOAUTCS OT TMOJIOBUHBI
70 IBYX TpeTell Bcell MacChl COBEPIIAEMBIX B CTpaHE MPecTyIl-
JICHW, ¥ B TO K€ BPeMsI IMEHHO TIO JieJlaM 3TON KaTeropuu J0-
MyCKaeTcs1 HanOOJIBIINI YebHBINA BEC OIMMOOK B CyIeOHO-CIIe -
CTBEHHOM IpakTuke. [lapajjokc cTaHOBUTCS OCOOEHHO OYeBU/I-
HBIM Ha (poHe Toro, 4T0, HaunHas ¢ 1994 r., B yroioBHOM npase
MIOCTOSTHHO MPUCYTCTBYET 3aKOHOAATE bHAS Ie(DUHUIIHS TAHHO-

39 Kupunnoe B. H., Cmapuenxo A. A. Jloruka. M., 2000. C. 30.



o MOHSATHSA, JaBaeMasi C MOMOIIbIO ONPEIEIEHHON COBOKYITHO-
CTH CJIOB, TEPMUHOB*,

Cyl1iecTBOBaHME 3aKOHOATEbHOM JE(PUHUIIMKM OKa3blBaeT
OJ1aronpusiITHOE BJIMSIHUE HA MPABONPUMEHUTEIbHYIO [IesiTeNb-
HOCTb BO MHOTUX OTHOIIIEHUSIX (U, TIPEXk]IE BCEro, B IJIaHe 00ec-
TIeUeHUsI eIMHO00pa3usl B Mpoliecce MPaBOMPUMEHEHHS), eCTe-
CTBEHHO, MPU YCJIOBUM AJEKBATHOCTUA OTPAXKAEMOU €10 MPABO-
BOM JIECTBUTENILHOCTU. B MpOoTUBHOM ciiyyae otgayda ot aedu-
HUIIUY MOKET ObITh HETIONTHOM, a TO U HEOIAronpusITHOM, CO 3Ha-
KOM «MHHYC». [103TOMY 3aKOHOzATENh 00SI3aH YETKO OTPaKaTh
B (hOpMYIMPyeMON UM HOPME CYIIIECTBEHHBIE, UMEIOIIIHE ITPABO-
BOE 3HaU€HUE MPU3HAKHU, HE JIOMYCKAas HEaleKBAaTHOCTH UX pea-
JIMSIM, TIPOTUBOPeUnBOCTU U T. 1. Eme P. Jlekapt 3ameuan: npa-
BWJILHO OTIpEJIeIISATe 3HAUSHUE CJIOB, M BbI M30aBUTE CBET OT I10-
JIOBMHBI €10 30Ty K/IeHUT.

Crnenyer ¢ coxajleHueM KOHCTaTUPOBATh, UTO Je(PUHULIUS XU-
IIEHUs B JEVMCTBYIOILIEM 3aKOHO/ATENIbCTBE HE OTJIMYAETCS Uae-
AJIbHOCTBIO (POPMYJIMPOBKH, U €CJIM B OJHOM CBOEW YaCTH OHA
OeccropHO BEpHA U TMOJIE3HA /Il TEOPUU U TIPAKTUKH, TO B APY-

40 MousTue (KOHIIENT), COMIACHO JMHTBUCTUYECKUM SHIIMKJIONEANYECKUM CIIOBA-
psIM, — sIBJIEHHE TOTO JKe TMOPSIIKA, YTO W 3HAUYeHHe CJIOBA, HO paccMaTpHBaeMoe B
HECKOJIbKO MHOW CUCTEMe CBSI3el: 3HaUeHUE — B CHCTEMe SI3bIKa, IOHATHE — B CUCTEME
JIOTUYECKUX OTHOIIEHUH 1 (hOpPM, UCCIIEIyeMbIX KaK B SI3bIKO3HAHUM, TAK U B JIOTUKE
(cM., HanpuMep: JIMHrBUCTUYECKUH SHIMKIIONeInuecKuii cinoaps / 1. pen. B. H. fp-
ueea. M., 1990. C. 283 u ganee); TepMHHOM ke (OT JIaT. «terminus» — rpaHuIIa, rpe-
JIeJT) UMEHYeTCsl CJIOBO WJIH CJIOBOCOYETaHKe, 0003HAvaloIIee TIOHITHE CIEIUaIbHON
00IaCTH 3HAHUS WM JEATEeTbHOCTH (CM. 00 3ToM: Pycckuii sI3bIK. DHIMKIIONEOHS /
I'n. pen. 0. H. Kapaynos. M., 1997. C. 556).



roil — MpPeJCTaBIsAETCS HaM SIBHO HEYJauHOW, AaKe MOPOYHOM,
CIIOCOOHOW MPUBECTH JIUIIO, MHITAIOIIEECS OMEPEeThCsl HA Hee, K
SIBHO OIIMOOYHBIM BBIBOJIAM.

B npumeuanuu 1 k ct. 158 YK P® non xuiiieHueM «B CTaThsIX
Hacrosiero Konekca» 3akoHomaresieM NpeArnuchiBaeTCs MOHU-
MaTb

— COBEpILIEHHbIE C KOPBICTHOM 11EJTbIO

— IPOTUBOIPABHBIE

— 0€3BO3ME3IHOE

— u3bsATHE U (WIN) oOparteHue

— Yy’KOr0 UMYIIIeCTBa

— B 0JIb3Y BUHOBHOT'O WJIY APYTUX JIUL,

— MPUYMHUBIIKE YIIEPO COOCTBEHHUKY WJIM MHOMY BJIaJiesTb-
Iy 9TOr0 UMYIIIECTBA.

AOGCOMOTHOE OOJBIIMHCTBO TEPEUUCTICHHBIX MTPU3HAKOB 3a-
CTaBJISIIOT OOPAaTUTh HA HUX MPUCTAILHOE BHUMAHUE BBUY OUe-
BUJIHOW HEOECCIIOPHOCTHU, TOTPEOHOCTU B YTOUHEHUH (POPMYJIH-
POBOK OTHEJIbHBIX U3 HUX.

1. ITocpencTBOM pacpoCTpaHEHU s aHATU3UPYeMOU JePUHU-
LIMU Ha 6ce CTaTbU YTOJIOBHOTO KOJEKCA 3aKOHOZATEJIEM Ipejl-
NPUHATA TIONBITKA YHUPUKAUUY, T. €. OOECTIeUeHHs] «EeIUHO-
00pPa3HOTO MPABOBOTO PETYIUPOBAHMS CXOAHBIX (OIHOPOIHBIX )
MO0 COBMAJAIIUX (TOXJIECTBEHHBIX) OOIIECTBEHHBIX OTHO-
IIEHUH B XOJE€ CO3[1aHUs WM COBEPLIEHCTBOBAHMUS HOpPMATHB-
HO-TTPABOBBIX MPEIMCAHNI WM MX 3JieMeHToB» 4!, Ho HacKob-

i Cmupnoea JI. E. YHudukauus B yrojoBHOM npase: Jluc... KaH[. I0pujl. HayK.



KO OHa yaayace?

B cratesax YK 1996 r. 3akoHonatesiem 3a/1efiCTBOBAHbI CIIE/1y-
1o1ye OJIM3KHUE 10 3BYYaHUIO TEPMUHBI:

noxuujeHue (4e0BeKa; JIMIa; JOKYMEHTOB, IIITAMITOB WU Tie-
yartei; macnopra Win Ipyroro BaKHOIo JIMYHOTO JIOKyMEHTa; Ma-
POK aKIM3HOTO cOOpa, CIENMaIbHBIX MapOK WJIM 3HAKOB COOT-
BETCTBUS, 3alIAIIEHHBIX OT MOJIEJIOK; CBeIleHnl — cT. 126, 276,
q. 1 ct. 127, c1. 183, 1. 2 c1. 105, cT. 117, 4. 1-3 cT. 325),

xuwernue (ct. 158-162, 164-166, 221, 226, 229).

Bo3HukaeT ectecTBEHHBII BOIIPOC: XUIIIEHUE U TIOXUIIIEHUE —
9TO COBMAAAIOIIME UK MpocTo Onmu3kue nousatusa? U nanee, pac-
MIPOCTpaHsIETCs JI ITprMedaHue | Takke M Ha HOPMBI, T/ie OObEeK-
TUBHYIO CTOPOHY MPECTYIUIEHUI COCTABIISIIOT «IIOXUIIEHUSI» , JIU-
00 MocyeJHre BHICTYNAIOT OJIHAM M3 MPU3HAKOB OCHOBHOTO WJIN
KBUTA(DUIIMPOBAHHOTO BUJIOB MPECTYIUIEHUH, HE SIBJISIONIUXCS
XUIIEHUAMU?

Ha Hain B3m1s1/1, UCTIONB30BaHKE IBYX PA3JIMYHbIX TEPMUHOB B
HAcTosIIIee BpeMsl HUUeM He OTpaB/IaHO, TIOCKOIBKY OOBEKTHUB-
Hasl CTOPOHA U XUIIIEHUH, U TOXUINIEHUS COBMAJAET: B O00MX CITy-
Yasix MPOUCXOANT U3BATHE U (UJIK) oOpalleHre JyKoro uMyIie-
ctBa. CrnenoBareibHO, HAJMIIO PACXOXKJIEHUsI, KOTOpPBIE HOCHT,
CKOpee, TEPMUHOJIOTMYECKUI XapaKTep, a OTCIo[a MePEeUnCIeH-
HbIE HAMH BBIIIE COCTABHI MOXUINEHUI TOJDKHBI ObI MOANANATh
nop, aevicreue npumeuanus 1 k cr. 158 YK kak onucaHHble «B
cTaThsAX Hacrosmero Komekca».

SApocnasinb, 2006. C. 6, 18.



WHoe neno — a mpaBUIIBHO JIM 3aKOHOAATEIh, HE OrPaHUYMB-
mch cratbsasMi 11aBbl 21 YK PO (ct. 158-162, 164-166), oxBa-
TWJI IPUMEYAHUEM U TIPOYME COCTABbI XUITIEHUI U TIOXUIIIEHWI?
OTBeT Ha 3TOT BOIIPOC BO MHOTOM CBSI3aH C CYIIIHOCTBIO CJIe/y-
IOIIETro MPU3HAKa, YIIOMSIHYTOTO B IpUMedaHuu 1.

2. XWILEHUs BCEra COBEPIIAITCA € KopblcmHoul yeawto. Ilo-
CIICITHSISI BBIPAXAETCS B CIMpeMaeHuy BAHOBHOTO K TIOTyYeHHIO
MMYIIECTBEHHBIX BHITOA* W peanm3yercs 3a cyeT OoOpallieHUs
UM B COOCTBEHHOCTh MMYIIIECTBA, OE3BO3ME3HO W3bIMAEMOTO
U3 4yXuX (POH/IOB WM W3 BJIAJICHUS YIIOTHOMOUEHHBIX JIUITH.
[TpaBaa, mogyac BBICKA3bIBACTCS W MHOE TOJIKOBaHME, YTO KO-
phICTHAS 1IeJIb MPU XUIIEHUW MpeAroaraeT He3aKOHHOE YOo-
61emeopeHie MaTeprajIbHbIX MOTPEeOHOCTEN BUHOBHOTO WJIM TPE-
TBUX JIMI] 32 CUET 9yK0oro nMmymiecrsa*t. Takoe MHEHHE Bpsiz I
BEPHO, TIOCKOJIBKY T1€JTb — 9TO MBICJIMMO TIPEJBOCXHUINAEMbIH pe-
3yJbTaT®, a He peaibHOe YIOBJIETBOPEHUE JKeJaeMOoro, He ee J10-
CTHXKEHHE.

Ho u nipu TOM, ¥ TIpy IPyroM TOJIKOBAaHUW KOPHICTHOW I1EJTN

42 KopbIcTb ecTh «CTpacTh K IPHOOPETeHUIO U HakuBe» (Jane B. TONKOBBIA CllO-
Bapb pycckoro si3bika. T. 2. M., 1935. C. 173), «cTpemiieHue K Haxvbe» (TONKOBbIN
cioBapb pycckoro s3bika / Iox pen. 0. H. Ymakosa. T. 1. M., 1935. C. 1480).

B Cwm, HarpuMep: YrosnoBHoe mpaBo Poccru. Yacte OcoGennast / OTB. pen.
JI. JI. KpyrimukoB. 3-e u3g., nepepad. u gor. M., 2005. C. 211.

o, Hanpumep: KommenTapuii k YronoBHoMy konekcy Poccuiickoii enepariym /
OrtB. pen. A. A. YekanuH; [ox pea. B. T. Tomuna, B. B. Ceepukosa. 3-e u3g., nepe-
pad. u gom. M., 2006. C. 482.

B Cm.: Tpyonuxos H. H. O KaTeropusix «Iejb», «CPEICTBO» U «Pe3ynbTar». M.,
1968.



Cclie/lyeT MPU3HaTh, YTO OHA HE BCErAa MPUCYIIA KAK HEKOMOpPbIM
6UOAM XUUeHUsT — SIIEPHBIX MATEPUAJIOB U PaIMOAKTUBHBIX Be-
IIECTB; OPYXMsl, OOCTIPUIIACOB, B3PhIBYATHIX BEIECTB U B3PbIB-
HBIX YCTPOWCTB; HAPKOTUYECKUX CPEACTB M IICUXOTPOITHBIX Be-
mectB (cr. 221, 226, 229 VK), tak u noxuwjernusim, — Harpu-
Mep noxuiteHuto yenoBeka (cr. 126 YK)4. Omnako B Takom city-
yae pacripoctpaHeHue npumMevanus 1 k cr. 158 YK Ha te Buapt
NIPECTYIJICHUH, T/1€ KOPbICTHAsS LIEJb BBICTYNAaeT (paKy/IbTaTuB-
HBIM MPU3HAKOM, HEJIOMYCTUMO, MO0 yIIOMHHAEMasi B prMeva-
HUM KOPBICTHAS 11eJTb 00s13aTeJIbHA TOJIBKO JIsi COCTABOB XHITIE-
Huil. DakTUUyecKy, ClieIoBaTeIbHO, paCCMaTpPUBaeMOe MpruMeyva-
HUE M0 NMPU3HAKY KOPHICTHOM LI UMEET OTHOILLIEHHE JIUIIb K
MPECTYIUICHUAM IM1aBbl 21 YronoBHOro Kogekca (Kpaxe, MOIIEeH-
HUYECTBY U T. 1.), a He Ko Bcemy YK P®, a notomy pacnpocrpa-
HATH €ro Ha Bech MaccuB craterd Ocodennon yactu YK Her mo-
CTaTOYHbIX OCHOBAHUI.

3. IIlpomusonpaérnocms Kak MPU3HAK XUILEHUSI UMEET OTHO-
IIEHHUE K JIeATETbHOCT BUHOBHOT'O JIUIIA, K MOBEIEHUIO MOCIE/-
HEro, TMOCKOJIbKY B JIe(pMHUIIUKA TOBOPUTCS: MPOTHUBOIPABHBIE
u3bsATHE U (WITK) oOpallieHre yysxoro umyiecrsa. [Ipu Beeil ka-
JKYILENCS ICHOCTH OTHOCUTEBHO CYIIIHOCTH JIaHHOTO MPU3HAKA
BO3HHMKAET HEMPOCTOU /1JIs1 MPAKTUKU BOMPOC: UCKIIOYAETCS JI
MPOTUBONPABHOCTH MTPU HAJTMYUHK CYAEOHOTO PEIeHHS IO TPax-
JAHCKOMY JIeJTy, 10 KOTOPOMY MMYIIIECTBO HAa BHEILIHE 3AKOHHBIX

* He CJIy4ailHO O KOPBICTH KaK KBaJIU(ULMPYIOIEM IIPU3HAKE OXUILIEHHS Yeslo-
BEKa yIIOMHHAETCA B Y. 2 JAHHOU CTaTbU.



OCHOBaHMSIX TIEPEIaeTCsl COOTBETCTBYIOIIEMY JIMITLY.

Tak, BoeHHOCTY)amuu P., yBosieHHbIM B 3anac B 1993 r., o
npueszie B ropoa N ObUI MOCTABJICH MIPUEH B oUepe/ib Ha TIONY-
YEeHHUE KUJbs Ha ceMblo U3 4 yenosek. Criycrsa 10 ser, korga mo-
JIOIILJIa €ro ouepesb, P. caan Bce HeoOXoAMMBbIe IOKYMEHTHI, Ofl-
HAKO MPU UX PACCMOTPEHUM KUJIUIIHAS KOMUCCUSI MIPUU TTPU-
IJT1a K BBIBOAY, YTO CEPTU(UKAT MOXET ObITh BBIJIAH JIMIIbL Ha
ofHoro P., Tak Kak ocTajbHble WIEHbl CEMbU KWIYIO IJIOMIAAb
yxe umetoT. [o xanobe P. B Tom sxe 2002 r. B pe3ysbTaTe MHOTO-
KPaTHOTO TIepecMOTpa CyJeOHBIX pelieHr i ObLIO MTPU3HAHO TTpa-
BO OBIBIIIET0 BOEHHOCITYXKAIIETO Ha MoydyeHue ceprudukara Ha
BCIO CEMBIO.

Vike Ha cTaguy MCHOJHEHUs CyIeOHOTrO pelleHusl BbISICHU-
JIOCh, YTO, IO JIaHHBIM YUYETHOTO OT/eia OOJBOeHKoMarta (Tje
HAXOWJIUCh OPUTUHAJIBI TOKYMEHTOB), TPH YBOJIbHEHUU P. ObL1
Has3BaH He ropon N, a UHOIi ropofl, B KotopoMm P. HamepeBasics
BCTaTh HA YUYeT B KAYECTBE HYXKAIOIIET0Cs; KPOME TOTr0, UM Obl-
JIM HE3AKOHHO B3SIThI IIPU YBOJIbHEHUHU JIBE€ BBIITUCKU U3 MPUKA-
3a C YKa3aHUEM Pa3JIMYHBIX MECT, U30PAHHBIX JJIs1 JKUTEJIbCTBA.
B coorBerctBun xe co cr. 15 3akona P® 1993 r. «O craryce
BOEGHHOCITYKAIUX» JIsI 00eCTIeUeHUsI ’KUTbEM OTCTABHUKOB-BO-
EeHHOCITy’KaIuXx TpeOyloTcs: 1) BHIMMCKA U3 MPUKa3a 00 YBOJIb-
HEHUU C YKA3aHUEM KOHKPEMHO UBOPAHHO20 NUUOM MECA HCUL-
menvbcmea U 2) CIpaBKa O c/laue KWIbs M0 MOCIeTHEMY MeCTy
KUTEITHCTBA.

Kak Buanm, nepBoe ycnosue P. He 6110 codmoneno. [1o sto-



My (pakTy agMUHUCTpaIuel 001acTu ObUIO TIOIAHO 3asiBIICHHE
B CyJI C MPOCHOOU O TIEPECMOTPE Jiejia IO BHOBb OTKPBIBIIIAMCS
0OCTOSITENILCTBAM, U CyJ] OTKa3aJl B Bbliaue cepTudukara, ogHa-
KO B KacCallMOHHOM TOpsi/IKe pellieHre ObUI0 OTMEHEHO M0 TeM
MOTHBaM, 4TO O MOAAEIbHOCTU MPEACTaBIeHHON P. BIMCKY U3
IpUKa3a MOIJIO ObITh M3BECTHO HAMHOTO paHee, /10 BBIHECEHUS
peteHus cyaoM. Jlymaercs, 3T0 B IPUHIUIE BEPHO, TOCKOJIbKY
B coorBercTBUM ¢ nm. 1 m. 2 ct. 392 I'TIK P® BHOBb OTKpBIB-
HIMMUCS TIPU3HAIOTCS CYIIECTBEHHBIE /I Jiesia OOCTOSITENIbCTBA,
KOTOpBIE HEe OBUIN U He MO2AU Oblb U38ECHIHbL 3ASIBUTEIIO.

Ve nocine ucnonHeHus pemenns o Beigavye P. cepruduka-
Ta BBISICHUJIOCh TaKXKe, YTO NpeacTaBieHHas B 1993 r. cripaBka
0 crade P. xujioro momemeHus mo Mecty ImpexHel CiyObl —
Takke (PUKTUBHAS: [0 YKA3aHHOMY aJpecy OH He MPOXUBAT U
MOTOMY TPH YBOJIBHEHUH 3TY KBaPTUPY CAaBaTh TOCYAAPCTBY HE
Mor. Mesxky TeM B COOTBETCTBUM C TIOJTyYE€HHBIM CEPTU(PUKATOM
Ha cymmy 1,2 mutH pyOnieii P. mproOpen AByXKOMHATHYIO KBap-
TUPY U CTaJl B HEW MPOKUBATH.

[To dakTy ucronb30BaHUS ABYX MOJICIBHBIX JIOKYMEHTOB a/I-
MUHHCTpaIMs 00acTi (K KOTOpOil K TOMY BpeMEHHU Tepeluiu
(pyHK1IMU O BbIIaYe cepTU(UKATOB) HANpaBUiIa B MPOKYpaTy-
py 3asiBieHHe O BO30YXJIEHUM yTOJIOBHOTO JieJia B OTHOIICHUN
P. mo akTam MoIIeHHUYECTBA U UCTIONH30BAHUS UM 3aBEIOMO
MOJYIOKHOTO JoKyMeHTa (4. 4 ct. 159, u. 3 c1. 327 YK P®), B
4yeM ObLIO el OTKa3aHO M0 MOTHBAM UCTEUEHH S CPOKOB JIABHOCTU
(ct. 327 YK) 1 OTCYTCTBUSI npomugonpaeHocmu Kak MpU3HaKa



xuieHus1. Beab mpaBo Ha nonyyeHue KUIUIIHOTO cepTrudurKaTa
TIOATBEPIKJICHO CYJeOHBIMU PEICHUSIMHU.

371ech, OJHAKO, €CTh OIpe/IeIeHHbIE OCHOBAHMS ISl COMHE-
HUM.

Bo-niepBbiX, cyneOHOe peltieHue o Bbljiaue cepTU(hUKaTa U Bbl-
JEJICHUH B CBA3U C 9TMM COOTBETCTBYIOIIEH JIEHEKHOW CYMMBI
OCHOBBIBAJIOCh Ha n000eAbHbIX JOKYMEHTaX (XOTs O MOJJIEIbHO-
CTU Cy/y U He ObUIO U3BECTHO, OH ObUI BBElleH B 3a0iyk/IeHne
P.). Bo-BTOpBIX, ITpaBo Ha cepTU(UKAT (1 Ha JEHEKHYIO CYMMY)
OBbLIO TIOATBEPIKIICHO CYIOM B PEIICHHUH IO ZPAHCOAHCKOMY Jie-
Jy, B CBSI3U C YEM BO3HHMKAET BOMPOC O MPEJULIMAIbHON cujie
TaKOI'0 pPEUIeHUs B YTOJIOBHOM CYAOIPOM3BO/ICTBE.

Ecmu Obl yroloBHOE [1eJI0 B OTHOIIEHUH P. ObUIO BO30YX-
J€HO W BCTYIUBIIMM B 3aKOHHYIO CHJTy TIPUTOBOPOM OBLIH Ja-
HbI TIOJIOKUTENIbHbIE OTBETHI HA BOIPOCH!, UMEJIH JIU MECTO MO-
IIEHHUYECKUE JIENCTBUS U COBEPUICHBI JU OHU P., TO BO3HUK-
7 Obl OCHOBAHUSI JIJIS1 IEPECMOTPA TIOCTAHOBJIEHHOTO PEIeHUsT
N0 TPakJaHCKOMY Jiesly O Bblgaue P. sxwuiiHoro cepruduka-
Ta o npasuiaMm rassbl 42 I'TIK. Benp 0. 4 cr. 61 I'TIK P® rna-
CHUT, YTO BCTYINUBIIMI B 3aKOHHYIO CUJTy TIPUTOBOP Cyla 00s3a-
menex s CyJa, pacCMaTpUBAIOLIETO JIEN0 O IPakJIaHCKO-IIpa-
BOBBIX MOCJEJCTBUSIX JEWCTBUM JIMLA, B OTHOUIEHUH KOTOPOIO
BBIHECEH MPUTOBOP.

Takum 00pazom, perieHue O Bblaue KUJIUIIHOTO cepTUudu-
Kara P. kak mocraHoBjieHHOE Ha (haibCU(PUITMPOBAHHBIX JIOKA-
3aTeIbCTBAX HE MOIIIO OBl YCTOSITh, a OTCIOZIA TEpsijIa CBOIO CH-



JIy CCBUJIKQ Ha HEMPOTUBOMPABHBIN XapakTep 3aBiageHus P. 1,
2 mutH pyoneit. Cpoku gaBHOCTH 110 4. 4 cT. 159 YK P® takxe
HE WCTEKJIN.

4. be3sozme30nocms B KAUeCTBE MPU3HAKA XUILEHUS B MPU-
Meyanuu 1 k cr. 158 VK P® numb koHcTatMpyercsi, HO He
packpbiBaeTcsl. ABTOPbl KOMMEHTAPUEB, KAK IPABUJIO, OTTEHS-
10T JIBA MOMEHTA: a) BUHOBHBI HEe BO3MEIAaeT COOCTBEHHUKY
CTOMMOCTh TIOXHMIIIEHHOTO B MOMEHT M3bATHS U (WIM) oOparie-
HUSI UMYIIECTBa; 0) YaCTUYHOE BO3MEIIEHUE CTOMMOCTH HE UC-
KJTI0YAeT KBATM(DUKAIMN COAESTHHOTO Kak xuinenus . Bmecre ¢
TEM BBUAY JAKOHUYHOCTH TEPMMHA OCTAETCS HESICHBIM, KaK Xke
OIpeNeNsAeTCss CTOMMOCTh MOXUIIEHHOTO MMYIIECTBA, a4 PaBHO
pa3Mep XUIIEHHUs B CIy4ae YaCTUYHOM KomneHcauu Bpeaa. [1o
nepoMy Bonpocy Ilnenym BepxosHoro Cyna P® B 1. 6 nocra-
HoBisieHUs Ne 5 ot 25 anpens 1995 r. «O HEKOTOPBIX BOIPOCAX
NPUMEHEHUS CyIaMH 3aKOHO/IaTeIbCTBAa 00 OTBETCTBEHHOCTH 32
MIPECTYIUIEHUsI TPOTUB COOCTBEHHOCTH» YKAa3aJl: IIPH OTpe/esie-
HUM CTOMMOCTH MMYILECTBA, CTAaBIIEr0 OOBEKTOM MpECTYILIe-
HUSI, CIIelyeT UCXOIUTh, B 3aBUCUMOCTH OT OOCTOSITEILCTB TIPH-
oOpeTeHust ero COOCTBEHHUKOM, U3 TOCYIapCTBEHHBIX PO3HUY-
HBIX, PpIHOYHBIX UJIM KOMUCCUOHHBIX 1IEH «Ha MOMEHT COBepIlIe-
HUS NIPECTYIUICHUS» . [Tpr OTCYTCTBMM LIEHBI CTOMMOCTbh UMYILIE-
CTBa ONpeJeNseTcs HA OCHOBAaHMH 3aKJTIOUEHUSI SKCTIEPTOB 3.

47 Haymos A. B. TlpakTrka npuMeHeHHs YToloBHOro Komekca Poccuiickoit dene-
panuu: KOMMEeHTapHi CyIeOHOH MpaKTHKY U JOKTpUH, TonkoBaHue. M., 2005. C. 348.

48 C6opnuk nocranoenenuii [TienymoB Bepxosroro Cyna Poccuiickoit ®eneparnyu



OTHOCUTENIFHO BTOPOTO BOMPOCA HMHTEPEC MPECTaBIISET
pa3bsiCHEHUE O TOM, UTO «U3bSTUE UMYILIECTBA, BBEPEHHOTO BU-
HOBHOMY, ITyTeM 3aMEHbl €r0 Ha MeHee LIEHHOE, COBEPLIEHHOe
C LeJIbI0 MIPUCBOEHUSI WM OOpaIlieHusi B COOCTBEHHOCTh JIpY-
TUX JIUII, JOJIKHO KBaJTM(PUITMPOBATHCS KAK XUITIEHUE B pa3Mepe
CTOMMOCTH U3BSTOro umyiectBa»*’. Takum odpazom, [Inenym
Bepxosnoro Cyna P® nonrBepnui BbICKa3blBa€MoOe B IOPUIM-
YeCKOM JIuTepaType MHEHHE O HACTYIJICHUU YTOJIOBHOW OTBET-
CTBEHHOCTH U B CJIy4ae YaCTUIHOU KOMITEHCAIIH Bpeja BUHOB-
HbIM JIOM. OJTHAKO YKa3aHUe Ha y4yeT [pU KBaIMpUKaluu pas-
Mepa BCeil CTOMMOCTH U3bSTOrO MMYyIIeCTBa 0e3 3aueTa pazMepa
YaCTUYHON KOMITEHCAIIMU JOCTAaTOYHO CMIOPHO, MO0 BaskeH 00b-
€M peaJIbHOTO Bpe/a, MPUYMHEHHOTO COOCTBEHHHKY, a CIIENIO-
BATEJIbHO, HEMAJIOBAXKEH (PAKT MPEIOCTABJICHHS OINpPEACICHHON
KOMIIEHCAllMK (ITyCTh U B HATypaJIbHOM BHJE). B ynomsiHyThIX
[TneHymMoOM cityyasix CTOMMOCTb UMYIIIECTBA, TIO/JIekKAIasi y4eTy
NpY KBUTU(DUKAITUY XUILIEHUS], TOJKHA OTIPEesIAThCS pa3HUIIen
MEX/y AEUCTBUTEIBHOW CTOMMOCTBIO UMYILIECTBA U Pa3MEpPOM
NPEJOCTaBICHHOW BUHOBHBIM B MPOIIECCE XMIIEHUSI KOMIIEHCa-
1.

Oo6parum BHUMaHUE 1 Ha TO, YTO HU B MOCTaHOBJeHusIx [Te-
HyMa, HU B IpMMeYaHuu 1 BOBce HE YIIOMUHAETCS O €CTECTBEH-

o yronosHbM fiesiaM / Coct. C. T'. Jlactoukuna, H. H. Xoxosa. 3-e u3g., nepepad.
u gon. M., 2003. C. 204.
49 CoopHuk pericTByomux nocranoineHuit [Inenymos Bepxosaeix Cyno CCCP,

PCOCP u Poccuiickoit @enepaliuy 10 yroJ0OBHBIM JIE/IaM ¢ KOMMEHTAPUSAMU U NOSIC-
Henusimu / OtB. pea. B. U. Paguenko. M., 1999. C. 253.



HOM M3HOCE BElIM U y4eTe 3TOro (hakra Mpu OrpeaesieHUH CTO-
MMOCTH MMOXUIIEHHOTO.

5. I[Ipeamerom XuIeHUs1, KaK 3TO CAeayeT U3 mpumedanus 1,
ABJSACTCA uyorcoe umyujecmeo (IOpUIUIecKuid npusHak). Tpak-
TOBKa TOTO, KAKOE UMYIIECTBO SIBJISIETCS UYKUM, COAEPKUTCS B
. 1 ynomsHyTtoro nocranosnenus [lnenyma Bepxosnoro Cyna
P® Ne 5 ot 25 anpens 1995 r.: «...4yxoe, T. €. He HaXoAsIeecs
B COOCTBEHHOCTH WJIM 3aKOHHOM BJIaJIeHUW BUHOBHOTO, UMYIIIE-
ctB0»*’. Ecii UcXomuTh U3 MOJOOHOro IMOHUMAHMA, TO HEBO3-
MO>KHO TTPUBJIEYb K YTOJJOBHOM OTBETCTBEHHOCTH JIMIIO, BUHOB-
HOe B mpucBoeHuun win pacrpare (cr. 160 YK), nockonbky Ha
MOMEHT XUIIEHHUS] UMYIIECTBO HAXOAUTCS B 3AKOHHOM BJIQICHUU
storo Juna. OueBMAHO, aBasi YIOMSHYTOe TojikoBaHue, [1ie-
HyM BepxosHoro Cyga P® BeimycTin u3 Buy HaJIM4uMe B Yro-
JIOBHOM Kojiekce cT. 160. 11 MHBIX COCTaBOB XUIIIEHUH ITOHUMA-
HUE «4YyKOro» mmyinectsa (M. 1 MmocTaHOB/IEHHMsI) BIIOJIHE MPU-
eMJIEMO.

CriopHO yka3zaHue B AepUHUIIMUA U HA «MUMYIIECTBO» KaK Ha
€IMHCTBEHHBII TpeaMeT xuilieHus. [log mpeamerom npecryruie-
HUS KaK OIHAM U3 JIEMEHTOB OOLIECTBEHHOIO OTHOIIEHUS T10-
HUMAaETCsl «BCE TO, TI0 MOBOY Yero WJM B CBS3U C YeM CyIIle-
CTBYET caMo 3TO OTHoIIeHue» !, OTciona HeBepHO OrPAaHUYNBATH

0 C6opnuk noctaHoBienuii [TnenymoB Bepxosroro Cyma Poccuiickoit ®eneparyn
1o yrojioBHbIM Aenam. C. 203.

3! Vronosuoe npaBo Poccuu. Yacte O6mas / Ot.. pen. JI. JI. Kpyrimukos. 2-e u3n.,
nepepad. u gom. M., 2005. C. 139.



AHAJIM3UPYEMOE TOHSTHE TOJIBKO MpeIMETaMy MaTepUabHOrO
MUpPa, HOCSIIMMU BEITHBIA XapaKTep; MOJOOHBINA B3I TIPE/-
CTaBJISIETCS YCTAPEBIIIMM, M HE CJTy4aliHO BCe Yyalle MpeaMeT npe-
CTYIUIEHUS TPAKTYETCS IIUPE. DTO HE TOJIBKO BEIU MAaTEPUaIb-
HOrOo MMpa, 3ameyvaer, Hanpumep, A. M. Uydae, HO U uHTEIN-
JIEKTyaJIbHbIe LIEHHOCTHU, BO3/ICHCTBYsI Ha KOTOPbIE MPECTYITHUK
HapyI1aeT oOIeCTBEHHbIE OTHOIIEHU I, OX PaHsIEMbIe YTOJIOBHBIM
3akoHOM>2. B cT. 159 YK npenmerom morieHHHYECTBa Kak ¢op-
Mbl XMILEHUSI Ha3bIBAETCSl KaK 4ykOe UMYIIECTBO, TaK U npa-
60 Ha Takoe umyiectBo. Ctatesi 164 YK ycraHaBnmuBaeT OTBeT-
CTBEHHOCTb 3a XUILEHUE NPEOMEmMos8 U OOKYMEHMo8. XapaKkTep-
HO, YTO B cocTaBe BbiMoraresnbcTBa (c1. 163 YK) Hapsiny ¢ uy-
KUM MMYILECTBOM U IIPABOM Ha MMYIIECTBO B Ka4eCTBE Mpej-
MeTa MPeCcTyIUIeHUsI (PUTYPUPYET TAKKE U «COBEPIICHUE APYTUX
JIEMCTBUI UMYILIECTBEHHOTO Xapaktepa». Clie1oBaTesIbHO, 3aKO-
HOZIaTeJIbHas AePUHULIMA XUILEHN B IpUMeYaHuu 1 Hykaaercs
B JIONIOJIHEHUU: XUITIEHUEM J0JIKHO IIPU3HABATHCS U3bATUE U 00-
pallleHUe «4yKOro UMYIIECTBA B MOJIb3y BUHOBHOI'O WJIU IPYTHX
quil (2 B 0cO00 OrOBOPEHHBIX 3aKOHOM CIIydasix — Takxke Ipa-
Ba Ha UMYILECTBO, IPEJIMETOB U JOKYMEHTOB, UMEIOIIMX OCO-
OyI0 UCTOPUYECKYIO, HAYUHYIO, XYJOKECTBEHHYIO UM KYJIbTYP-
HYIO [ICHHOCTB). . .»

IOpunuyeckuii mpu3HaK TMpeAMeTa XUIIeHUs] O3HadaeT
TaKXke, YTO Ha MOMEHT IIPECTYITHOI'O MOCATATEIbCTBA ITOT MPEJI-

32 Pocenmiickoe yromnosHoe 1paBo: B 2 1. T. 1: O6mas wacts / Ilox pen. JI. B. Mno-
ramoBoii- Xerait, B. C. Komuccaposa, A. U. Papora. M., 2006. C. 117.



MeT Haxoawics B (hoHIaX coOCTBeHHHMKAa. OOOCHOBAHHO BBIZIE-
JISTIOTCS TAKKe 9KOHOMHUYECKUU U COLIMAJIbHBIN ITPU3HAKU TAKOTO
npeamera’’,

6. [Toxanyii, HauboJee CIIOPHBIM MPEACTABIACTCSA BOIIPOC O
Kpyre COBEpIIaeMbIX BUHOBHBIM JIEWCTBUUN TpU XullleHHHd. B
NpUMeYaHnH | OHU OTpe/IeNieHbl KaK «U3bsATHE U (WiIK) oOpaitie-
HHUEe» YyX)oro uMmyiectBa. OTTaIKMBasiCh OT TaKOTO 3aKOHO/A-
TEJILHOTO OIpee/IeHNs, MOKHO TPEICTaBUTh ceOe TPU BapuaH-
Ta XUIeHus: 1) n3bsaTre + odpaineHue; 2) u3bsatue 6e3 oopariie-
HUS 1 3) obparieHne 6e3 mpeaBapuTesIbHOro u3baTrs >4, Panee, B
nepuon npumeHenns: Kogekca 1960 r., xuiieHue onpenensiaioch
B IOPUIMUECKON JIMTEPATYPE M HA TIPAKTUKE KAK «M3bSITHE UMY-
IIeCTBa U3 BJIaJIEHUs» COOCTBEHHUKA U «OOpallleHUe ero» ¢ Ko-
PBICTHOM TIEJIbI0 B CBOI0 COOCTBEHHOCTh WJIM B COOCTBEHHOCTD
apyroro ymna>. Ho 1 B To Bpems, B yCIIOBUSIX OTCYTCTBUS Jie-
(pyHMIIMM XUITIEHUs, BRICKa3bIBAJIOCh MHEHHE, UTO, K MPUMEpY,
B CJIy4yae MPUCBOEHUsS WJIM pacTparhl JCHCTBUS BUHOBHOIO HE
CONPSIKEHBI C M3bATHEM MMYyIecTBa®. [IpUBOIAT TakKe cuTya-

33 Cwm.: Munaes A. A. VrosoBHO-TIpaBoBast 6opsba ¢ XMIIEHUAMH. XapbKos, 1975.
C. 35-53; Kouou C. M. OTBETCTBEHHOCTb 32 KOPBICTHBIE [TPECTYIUICHHS IPOTUB COO-
ctBeHHOCTH. M., 1998. C. 84.

3% Cm.: VronosHoe npaBo Poccrn. Yacte Ocobennast / OtB. pexn. JI. JI. Kpyrimkos.
C. 203.

3 Cwm., Hanpumep: CoBeTckoe yrojoBHoe rpaBo. OcobenHass yactb / Tlox pen.
I1. Y. I'pumaeBa u b. B. 3npaBombiciosa. M., 1988. C. 103.

36 Cm.: Kpuzep I'. A. KBamudukauys XuIeHni CouaaIucTUYeCcKoro MMyIIecTa. 2-
e u3J., ucrp. u jom. M., 1974. C. 64; cm. Takxe: Kouou C. M. Ykaz. cou. C. 78.



IIUIO C XUIIEHUEeM HeJJBH:KUMOTO UMYIIIECTBa, KOrja, Kak CunTa-
10T HEKOTOPBIE IOPUCTBI, OTCYTCTBYET TAKOM AKT ITPECTYITHOIO I10-
BEJICHUsI, KaK U3bsATHE UMYILECTBA U3 BJIA/ICHUS] COOCTBEHHHKA.

C TakuM MHEHHEeM cornacuthes TpyaHo. B rimase 21 Yromnos-
HOro Kozekca PP cymiectByer rpyrmma KOpbICTHBIX ITPECTYIUIE-
HUI (BBIMOTATEILCTBO, MTPUYMHEHNE UMYIIIECTBEHHOTO yiiepoa
nyTeM oOMaHa WM 3710yNoTpeOdeHH sl I0BeprueM ), OObEKTUBHYIO
CTOPOHY KOTOPBIX COCTaBJISIET TONBKO 0OpaujeHue 1yKoro uMy-
IIECTBA B MOJIb3y BUHOBHOTO WJIY JIPYTUX JIUII, O3 ero U3bATHSI.
EcTp ¥ rpynna MMyIIECTBEHHBIX MOCATaTeIbCTB (YTOH TPaHC-
MOPTHOT'O CPEJICTBA, YMBIIJIEHHOE U HEOCTOPOKHOE YHUUTOKE-
HUE WJIM MOBPEXAEHUE UMYIIECTBa), OOBEKTUBHASI CTOPOHA KO-
TOPBIX BHIPAKAETCS UCKITIOUUTETHHO B U3BsMUlL TyKOTO UMYIIIe-
cTBa, 6€3 0OpAaIlleHusI €T0 B TMOJIb3Y BUHOBHOTO WM JPYTHX JIUI.
Ecnn ponyctuth BO3MOXKHOCTh COBEPUIEHUSI XUILEHUS TOJIBKO
OJIHUM [IeViCTBHEM (M3bsITHEM, OOpalleHueM), TO YyTpaurlBaeT-
Cs1 BOKHBIA pa3rpaHUYUTESIbHBI KPUTEPU XUILEHUS U He-XU-
mernst. OCOOEHHO CKa3aHHOE KacaeTcsl IBYX I'PYII KOPHICTHBIX
NPECTYIUIEHUI — XUILEHUIA U COBEPLIAEMBIX MO KOPBICTU Tpe-
CTYIUICHUH, He SIBJISAIONIMXCS XUieHussMu. Harpumep, npuyn-
HEeHUE UMYIIECTBEHHOTO yIiepoa COOCTBEHHUKY UJT MTHOMY BJia-
JeNbIly UMYIIECTBA IyTeM oOMaHa WM 37I0yNoTpeOIeH s 10Be-
pueM, npecieayeMoe 1o cT. 165 YK, conpsixeHo ¢ oOpaiiieHu-
€M MMYIIECTBA B TMOJIb3y BUHOBHOTO WM JIPYTUX JIUI] (HO, Kak
CKa3aHO B JIUCIIO3UIIMY ITOW CTAThH, OCYIIECTBIISIETCS TIPH OT-
CYTCTBUM IPU3HAKOB XUIlIeHUs). Eciu npeanonoxurs, 4To Mo-



meHHn4ecTBO (cT. 159 YK) moxeT ObITh COBEpITIeHO 0e3 U3bs-
THS BEIlIY, JIUIIb IyTeM OOpallieHns] UMYIIECTBa, TO MPAKTUIe-
CKY HEBO3MOJKHO MTPOBECTU T'PaHb MEXK/y YIIOMSIHYTHIMUA BU/IA-
MU MPECTYIUICHHUI, TOCKOJIBKY OHM OTJIMYAIOTCS KaK pa3 1Mo MpH-
3HaKaM OObEKTUBHOW CTOPOHBI, IO BUAaM ITPOTUBOMPABHOIO T10-
BejieHNs. B CBsA3M ¢ 3TUM BO3HMKAET BOITPOC, TOYEMY XHUIIICHHE
— 9TO CaMbIi OMACHBII BU/I IIOCATATENILCTBA U3 OIMCAHHBIX B IJ1a-
Be 21 YrosoBHoOro kogekca PO?

Msl mnonaraem, 4to JiroOoe XWINEHHE IMpearosaraeT oos3a-
TEJIbHOE HAIUYUE 08YX Oelicmauli, U B 3TON YaCTH 3aKOHO/IATE b~
Has AepUHUIMSA, JaHHAS B IPUMEYaHUM 1, HeTouHa. XUIleHne
NocsIraeT Ha JBa TPYIIOBBIX OOBEKTA: a) COCTOSTHUE TTPUHAJIEK-
HOCTU UMYIIIECTBAa COOCTBEHHUKY U 0) OTHOIIIEHUSI pacripe/esie-
HUS. [TOCKOBKY yIOMSIHYTBIE OOBEKTHI MOTYT OBITh HAPYIIICHBI
He JIIOBIM ITyTeM, 00513aTeJIbHO HAJIM4YKe JIBYX OTHOCHTEJILHO Ca-
MOCTOSITEJIbHBIX aKTOB ITOBE/IEHNSI BUHOBHOTO: U3BATHUS U 00pa-
meHus. be3 nmepBoro HEBO3MOKHO YMEHBIINUTEL (DOH]T COOCTBEH-
HUKa, HAHECTH yIiepo, a 63 BTOporo — 000raTuThest, 00paTuTh
U3BATOE MMYIIECTBO B TOJIb3y BUHOBHOTO WJIM JIDYTHUX HECOO-
cTBeHHUKOB®'. OTcIofa €AMHCTBEHHO MPaBUJIBHBIM HaM Tpej-
CTaBJIsIeTCS YKa3aHue B Ae(pUHUIIMK XMILICHNUS Ha COSTUHUTETh-
HBII COI03 U, C UCKJTIOYEHUEM Pa3IeIUTETLHOTO UL

57 B otgenshbix cratbax YK Pd (urypupyer oqHO U3 YHNOMSIHYTHIX JIEHCTBUN B
KauecTBe MpHU3HAKa cOcTaBa MpecTyIUieHus. Tak, cOCTaB MOHYXAEHUS K JeHCTBUIM
ceKcyaslbHOro xapakTrepa (cT.133 YK) BruriouaeT Takoil aTbTepHATUBHBIN CIIOCO0 ei-
CTBUSI, KaK Yrpo3a u3ssimiuem AMYIIECTBa,  COCTAB YTOHA TPAHCIIOPTHOIO CPeICTBA —
HeTpaBOMepHOe 3aenaderue 6e3 e xumienus (1. 166 YK).



ToT 10BOM, YTO AKOOBI U3bATHE HEXAPAKTEPHO Il TIPUCBO-
€HUsl U pacTparhl, a TaKXke JUIsl XUIIEHUN HEJBUKUMOIO UMY-
IIeCTBA, OCHOBBIBAETCS HAa OTOXIECTBICHUU (PU3UUYECKOTO TIO-
BEJICHYECKOI0 aKkTa ¢ opuaudyeckuM. Kak cripaBemyiuBo yTBep-
xkpaer D. C. TeH4YoB, U3bATUE B HIMPOKOM CMBICIIE CJIOBA (HE
KaK MMPOCTOE U3BJIEUEHNE UMYITIECTBEHHBIX [IEHHOCTEN U3 UYKO-
IO BJIQJICHHS, a KaK 661800 eeuieli N3 cpephl, MOIBIACTHON COO-
CTBEHHHUKY) «XapaKTEpHO I Bcex 0e3 UCKJIIoYeHus (popm Xu-
meHus1»>8. TONbKO B CBOEH COBOKYITHOCTH U3BSITHUE TYKOTO HIMY-
IIeCTBa U OOpallleHre TMOCTIeAHEr0 B TMOJIb3y HECOOCTBEHHUKA
MOT'YT COCTaBUTh TAKOW HaMOOJIee OMACHBIN BU/I IIOBEJICHUSI, KO-
TOPBI UIMeHyeTcs B puMedanuu 1 xuuiernuem. [Toatomy HEOO-
XOIUMO TIOJJIep)KaTh MHEHHE O TOM, YTO «M3bSITUE BCErJa CO-
IPSKEHO ¢ OOpaleHueM 4yXOro UMYIIECTBA B TMOJIb3y BUHOB-
HOro»>°.

7. Hanuuue npu XUIIEHUH 4y>KOro UMYIIECTBA JIBYX TPYIIIO-
BbIX OOBEKTOB U JIBYX BHUJOB JICUCTBUS MPEAINOaraeT BO3HUK-
HOBEHHUE (OMAaCHOCTb BO3HUKHOBEHMS) BYX BPEIHBIX MOCIHE-
crBuii. B mpumedanuu 1, ofiHaKo, yIIOMHHAETCS JIMIIL 00 Of1-
HOM U3 HUX: MPUYUHEHUE Yuyepoa cOOCMBEEeHHUKY WA UHOMY
BJIQJIEJIbIYy STOr0 MMYIIecTBa. Takoro poma ypoH TEpHUT Mep-
BBl OOBEKT — COCTOSIHME MPHHA/IEKHOCTU (ITPUCBOSHHOCTH)
UMYIIECTBA: IMyTeM WU3bSITUSI TIPOUCXOANT YMeHbUleHUe HATTNY-

38 Yronosroe npaBo Poccun. Yacte Ocobennas. C. 207.

P r ayxman JI. /1., Maxcumos C. B. OTBETCTBEHHOCTb 32 IIPECTYIUICHUS IIPOTHUB COO-
crBeHHOCTH. M., 1997. C. 33.



HOro (poH/1a COOCTBEHHUKA, TIOC/IETHEMY HAHOCUTCSI Oy TUMBIA
Bpen. Ho ocymiectBisercs Takoe NOBENEHHE W NMPUYMHAETCSA
IIPECTYITHBIM Bpell HE B KauyeCTBE CaMOLIEJH, a, KaK CKa3aHO B
NpUMeYaHuu 1, «C KOPBICTHOU LIEJbI0». DTO O3HAYAET, YTO Ha
CTOPOHE BUHOBHOT'O MPOUCXOIUT (MOXKET MPOUCXOUTD) MpUpa-
IIEHWe UMYIIIECTBA 32 CYET yOaBJIeHHON y COOCTBEHHHKA MaCChI
MMYIIIECTBA, BUHOBHBIN MPECTYITHO obozaujaencst (CylIeCTByeT
peasibHasi yrpo3a MpoTHUBOIPABHOIO 0OOTAIleHNS).

Takum 00pa3oM, XUILIEHUIO 1yKOTO UMYIIECTBA COMYTCTBYIOT
JIBa MOCNIENICTBUS, 4 B IE(PUHUIIIN YTIOMUHAETCS JIUAIIH 00 OTHOM
u3 Hux. CiydaiHo i1 3107 MOXeET, ClefioBalo yKa3arh B IIPU-
MeJaHuM | Kak Ha /1Ba HEMPEMEHHO HACTYIAIOMIUX TPECTYITHbIX
pe3yJbTara Ha MpUYMHEHHe yiepOa COOCTBEHHUKY M TIPECTYII-
Hoe o0orarieHre BHHOBHOTO?

Kaszasoch Obl, 3TOTO /Ienath He criefyeT, OO B 3aKOHO/IATE b~
HOM OIIpPE/IEIEHUU XUILIEHUSI TOBOPUTCS O KOPbICMHOLL e, KO-
TOpasi MOKET ObITh B KOHKPETHOM CJTy4ae BUHOBHBIM JIMIIOM U
He docmuznyma. TeM He MeHee, UCXOIsl U3 KOHCTPYKIIMM COCTa-
Ba XUIIEHUS, HEAOCTATOYHO OJJHOTO BUJIAa BpeJa — MPUYNHEHUS
yiep6a coOOCTBEHHUKY MPH HAJTMYMU KOPBICTHOH 11iesiu. iIMeHHO
Tak paccyxaain IInenym Bepxosrnoro Cynpa CCCP. B n. 10 no-
cranoBinieHusi Ne 4 ot 11 uionst 1972 r. «O cyneGHOM MpaKTUKE 10
JelaM O XMIIEHUSIX FOCYAapCTBEHHOIo M OOIECTBEHHOTO UMY-
HIECTBA» CKa3aHO: XMUILIEHHUE CIEAYEeT CUNTATh OKOHUEHHBIM, €C-
JIM UMYIIECTBO U3BATO (Ha 9TOM TOUKA HE MOCTaBJIEHA) U BUHOB-
HBI UMEET PEanbHYI0 803MONCHOCHL UM PACNOPSNCAMbBCS TIO



CBOEMY YCMOTPEHMIO WU NOAb3068aMbCst UM. TaKoro xapakrepa
BO3MOKHOCTh BUHOBHBIN TIOJTy4aeT, JIUIIb 3aMECTHB COOCTBEH-
HHMKa, BCTaB Ha €ro MecTo, NpUpacTuB (YBEIWYMB) CBOH (poH,
IIPECTYIHO 0OOTaTUBIIKCH B Pe3yJIbTaTe OOpallleH!sI UMYIIECTBA
B CBOIO TOJIB3Y («COOCTBEHHOCTb») WM B TIOJIB3Y APYTUX JIMII.
A 3TO 03HAYaeT, YTO KOPBHICTHAs LeJIb PEAIM30BaHA, MBICIUMO
NIPEABOCXUINAEMbII pe3ysbTaT JOCTUTHYT.

B Tom ke kimoue, yto u ITnenym BepxosHoro Cyna CCCP,
paccyxnan u I'. A. Kpurep, KOTopslii B CBO€ BpeMsl IUcajl O
TOM, YTO MPH XUILECHUH MPECTYITHUK HApPYIIAeT OTHOIIEHHUS COO-
CTBEHHOCTU W HEPa3pbhIBHO CBSI3AHHBIE C HUMU OTHOUIEHUS IO
pacrnpesieieHnio MaTepraibHbiX Omar. «KOHKpeTHO 3To BbIpa-
KaeTcs B MPUYMHEHUH UMYIIECTBEHHOTO yIepOa rocyJapcrBy
WM OOIIECTBEHHOW OPraHW3alliy M MPECTYITHOM OOOTaIleHUH
32 UX CYeT BMHOBHOrO... Hanuuue NBYX yKa3aHHBIX IMOCJEA-
CTBUM NPU XMUIUEHUU BBITEKAET M3 CYHIHOCTH 3TOTO IMPECTYII-
nenus.. »% N nanee: «[Ipuumnenue yiepda rocynapcTBy Win
OOIIECTBEHHON OpraHU3aluy U O0OTallleHre 32 UX CUeT BUHOB-
HBIX. .. 002 3T MPU3HAKa JOJKHBI OBITh HAUIIO IJ1s1 PU3HAHUS
XUILEHUS1 OKOHYEHHBIM IpecTyIUieHneM. VICKIoueHrne cocTaB-
JISIET JIMIIb XUIIEHWEe, COBepIIaeMoe ImyTeM pa30o0s, COCTaB KO-
TOPOro MOCTPOEH IO TUITYy TaK Ha3bIBAEMbIX YCEUEHHbIX COCTA-
BOB»°!.

Takyio Mo3UIKMIO CIeAyeT MoAepKaTh, MO0 COrTIACHO 3aKOHO-

60 Kpuzep I'. A. Yka3. cou. C. 68.
61 Kpueep I'. A. Yka3. cou. C. 70.



JatebHON 1epUHUIINK B OObEKTUBHYIO CTOPOHY XHUIIIEHHS BXO-
ISIT ¥ U3bATHE, U OOpaIlleHUe Uy KOro UMYIIIECTBA B IOJIb3Y BU-
HOBHOTO WJIM JApYyrux Jjmi. Mcxoas u3 Toro, 4to o0a 3T akTa
MOBEJEHMUs JUIsI COCTaBa XMIIEHHST 00s3aTe/IbHbI (CM. 00 3TOM
BBIIIIE), MBI I10JIaraeM XHIIEHUE OKOHYEHHBIM B MOMEHT, KOria
UMYIIIECTBO M3bATO BUHOBHBIM C IIEJIbIO JIAJIbHEWIero ooora-
IIeHUsI, U1 TAKOBOE OOOTraIlleHre 3a CUET U3BSITOr0 UMYIIeCcTBa
nipousonio. My, nons3ysch s3bIKOM nocTaHoBieHus: [Lieny-
ma Bepxosroro Cyna CCCP 1972 r., XxvieHue ciegyer CYuTarb
OKOHYEHHBIM, €CJIA MOXUTUTE] b, OOPATUB UMYIIIECTBO B CBOIO
NOJIb3Y (WM TOJIb3Y JPYTUX JIMIL), TOTYUYUIT PeaIbHYI0 BO3MOXK-
HOCTb Pacropsi’KaThCsl UM MOJIb30BaThcs M. [lonyuenue peasb-
HOW BO3MOKHOCTH — ¢hopma nposieaenusi 0OOTAICHN S, BKJTIOYE-
HUS 4yKOrO UMYILECTBA BUHOBHBIM B CBOM (POH[I, IPUPAIICHUS
MMYIIIECTBA HA CTOPOHE BUHOBHOIO.

Pestomupysi, Mbl IipejijlaraémM — ¢ y4yeToM YTOUHEHU! B BbIIIIE-
YIOMSIHYTYIO 3aKOHOJIATENbHYIO Ne(PUHHUIIMIO — AATh CIEAyIolIee
ONpeae/ICHUE XUIIEHUS.

ITox xuieHWeM B CTAaThSIX Hacmosiueli 21a6bl TOHUMAIOTCS
COBEpIIIEHHBIE C KOPBICTHOM IIeJIbl0 TIPOTUBOIIPABHbIE OE3BO3-
ME3[HOE U3bATUE U OOpAIlleHHE YKOro UMYIIECTBA B TMOJIb3Y
BMHOBHOTO WJIM JPYTUX JIMIL (@ 8 0COO0 02080PEHHBIX 3AKOHOM
CAYUasix — MakdHce npasa Ha UMYUECmMeEo, nPeomemos u OOKy-
MEHMO8, UMEIOWAUX OCOOYHO UCIOPUMECKYIO, HAYUHYIO, XYOO0HCe-
CMBEHHYIO UNU KYAbMYPHYIO UeHHOCMb ), TTPUIVHUBIINE YIIepO
COOCTBEHHUKY WJIM MTHOMY 3aKOHHOMY BJIQJIEJTBITY STOTO UMYIIE-



CTBa U NoBAeKUiUe 0D02aUeHIe 3a UX CUeNn BUHOBHO20 M.

[1pu Tako# MHTEpIIpETALIK ITpUMeYaHue OyaeT 0OecTieunBaTh
€IMHOO0Opa3HOe IPUMEHEHUE MTPAKTUKOM MOHSATHS XHUIIEHHS 110
BCEM JIeJIaM O MPECTYIJICHUSIX, KBATU(PHUIIUPYEMBIM 10 COOTBET-
CTBYIOILIUM cTaThsM I71aBbl 21 VK PO.

VHupukanusa ap@exkTuBHa HACTONBKO, HACKOJIBKO €€ UCTOY-
HHMKOM, JIBUKYIIIEH W HATIPABJISIIONIEH CHJION BBICTYIAET MPAKTH-
Ka MpUMEHeHusI MpaBa, OCKOJIbKY UMEHHO MPAKTHKA SIBJISETCS
WHJIUKATOPOM MOTPEOHOCTH B €JMHOOOpA3UM MPABOBOTO pery-
mpoBaHusl. Tem He MeHee yHU(]UKAIMS HE MOXET OCYIIEeCTB-
JSAThCS1 6€3rPaHUIHO, Y CYIIECTBYET OIPEe/ICICHHBIN Mpee, Ipu
BBIXOJIE 32 KOTOPBIN YHU(PUKAIIMOHHBIE MPOLIecChl OyayT abco-
MoTHO Hed((EeKTUBHBIMU, AaKe HekelaTeJbHbIMU. Upe3mep-
Hasi, HEMPABWJIBHO MPOBENCHHAsS] YHU(HKALIMS MOXKET BBI3BATh,
B YACTHOCTH, ITPOOEITHI B TPABOBOM PETYJIMPOBAHUH U MTPE/ICTAB-
JsieT coOoii cKopee 3710, YeM OJ1aro /1J1s1 [paBa U ero peaiu3aluim.

CrerneHb OCYIIECTBIEHHS, ITTyOMHA peanu3aluyd TOrO WU
MHOTO HAIpaBJIeHNs WM MpUeMa YHU(PUKAIMHA MOTYT U JIOJIK-
HbI OBITh PA3JIMYHBI B 3aBHCMOCTH OT OCOOEHHOCTEN MpaBOOT-
HOIIIEHUI1, B paMKaxX KOTOPBIX OHA OCYIIECTBIsIETCsA. YHU(DUKA-
1I1s1, KaK U JIpyrue IprueMbl COBEPIIIEHCTBOBAHUSI TTPABOBOTO pe-
TyIMPOBaHUs, JOKHA BECTH K CTAOMIIBHOCTH M CKOOPIUHUPO-
BaHHOCTH B TIpaBe, JMKBUAAIMK POOEJIOB B HEM, 00eCTIeYeHHUI0
3 eKTUBHOCTY MPABOBOIO peryaupoBanus. BerpeyaoTes, of-
HAKO, MPUMepPbl 00PaTHOTO XapaKTepa.

1. B cootBerctBum ¢ 4. 1 cr. 60 YK P® nuny, npusHaHHO-



My BUHOBHBIM B COBEPIIIEHUH NIPECTYIUICHH I, HAKa3aHWe Ha3Ha-
YyaeTcs B Mpejienax, MPeayCMOTPEHHBIX CAHKIIUEeN COOTBETCTRY-
roren crareu Ocodennon yactu Konekca. Yacts 2 ToM ke cra-
ThU MPEANUCHIBAET, YTO BBIXOJ] 32 HYKHUE W BEpXHUE TTPeesTbl
CaHKIIMU CTaTbU MBICJIUM TOJIKO B TPEX CIIydasx, MpsMO yKa-
3aHHBIX B 9TOH 4acTH (cT. 64, 69 u 70). OgHaKO 3TO Mpeanuca-
HUE He Co2Aacyemcst C PsIOM IPYTUX CTaTell YTOJOBHOTO KOJEK-
ca, TPOTUBOPEYUT UM, a TIOTOMY HECIIOCOOHO 0OeCIeunTh YeT-
KOCTb, CTPOTOCTb Y JIOTUIHOCTb.

CaHKIMS CTaThU MPEJICTABIISIET COOOM Y3JI0BOE 3BEHO B OIpe-
JeJICHUM paMOK HaKa3yeMOCTH, BHIOOpa CY/IOM CIPaBEJITUBOTO
HakazaHus. OJTHAKO €CJIU CYJl OPUEHTUPYETCS JIUIIIh Ha CAHKIIHIO
CTaThbH, OH HE UMEET MPABUJIBHOIO M MCUYEPIBIBAIOIIETO MPe/-
CTaBJIeHUsI O MpeAesiax Ha3HAUEHWsl HaKa3aHWs, O TOAJUHHBIX
IpaHMIIaXx CBOMX MPAaBOMOYMIA B 9TOM Boripoce. [lesio B Tom, 4To
CaAHKITUs CTaThU JAJIEKO HE OXBATHIBAET BCETO CIIEKTPa CPEICTB
BO3/ICHCTBUS HA JIMIIO, HAPYIIMBIIIEE YrOJOBHBIA 3aKOH, — MX
KpYT' B 3aKOHE ONpejiesieH Kak Oosee mMpokuid. B dactHoCTH,
OHA HE COMEPXKUT OMHUCAHUs BCEX BUJIOB HaKa3aHUU, KOTOpHIE
BIIpaBe MPUMEHUTH CyJ Mo npuroBopy. Cka3zaHHOe Kacaercsl U
OCHOBHBIX, U JIOTIOJTHUTEJIbHBIX HAKA3aHWIA; UCTIONIb3YeMBIX CY-
JIOM B CTOPOHY KaK YCUJICHUSI, TaK U CMSITUEHUs] HAKa3aHUs.

VYceunnenue nakazanumsi. HanmomHuMm, mpeskje Bcero, o BO3-
MOKHOCTH CyJla YBEIUYMBATh HaAKa3aHUE MO0 CPABHEHMIO C TEeM,
KOTOpOE YIOMSIHYTO B CAHKITH CTaThH, TIOCPEICTBOM ITPUMEHE-
HUSL OTAETIBHBIX OONOAHUMENbHBIX MEP BO3IEUCTBUSI.



Tak, B OcobenHoit yactu YK BoBce He yrmoMHHaeTcs O mpa-
BE€ Cy/a MOABEPrHYTH JUIO — MPU HAJTMYUKU COOTBETCTBYIOIIMX
YCJIOBUM — TaKOMY JIOMOJHUTEIbHOMY HaKa3aHWIO, KaK JIUIIe-
HUE CIEIMAIBbHOIO0, BOMHCKOTO WJIM TOYETHOTO 3BaHMSsl, KJIacC-
HOT'O YMHa ¥ rocynapcTBeHHbIX Harpan (cr. 48 YK). Ecnu 6b cyn
MIPU YCTAHOBJICHUY 3aKOHOMATENIbHBIX MPEJESIOB OrpaHUYHUBAII-
Cs1 JIVIIIb CAHKIIMEN CTaThu, OH HU B OJIHOM CJIy4yae He CMOT Obl
OIpeJeUTh B PUTOBOPE YIOMSIHYTHIN BUJ] HakazaHus. [1ogo6-
Hast OMHOCTOPOHHOCTb TEM CaMbIM MCKaasia Obl Ipe/ICTaBICHIE
O CHEKTpPE CPEACTB, KOTOPIMU PACIIONIATAET CY/L MPY ONpeesie-
HuM HakazaHus. C Ipyroy CTOPOHBI, B CIy4yae MPUMEHEHUS K
OCYXJIEHHOMY 3TOI Mepbl CTPOrOCTh M30MPAEMOro HaKa3aHusl B
LIEJIOM BO3PACTAET U MOXKET MPEBOCXOAUTh MAKCUMAJILHO TPEy-
CMOTPEHHOE B CAaHKIIMM CTaThi. Hanprumep, 1110 ocyxkaaercs 3a
MPEBBIIIEHNE JOKHOCTHBIX MOJTHOMOYMM 10 4. 3 cT. 286 YK,
CaHKIMs1 KOTOPOM NIpeaycMaTprBaeT HakazaHue 1o 10 ner iu-
IIEHUs1 CBOOO/IBI C JIMIIEHHEM TIpaBa 3aHUMAaTh OMpe/ieieHHbIS
JOJKHOCTH WM 3aHUMATBCS ONPEAESIEHHOM JIESATEbHOCTBIO Ha
cpok j10 3 ner. [IpencraBum ceGe, YTO Cyj C yU4eTOM BCeX JaH-
HBIX T10 JIeJly ONpeAessseT BAHOBHOMY MAaKCUMAJIbHBIA pa3Mep U
OCHOBHOIO (JIMIIIEHHE CBOOO/IbI), M TOMOJHUTEIBHOIO (JINILIEHNE
1paBa 3aHUMAaTh ONPEICJIEHHbIE TOJUKHOCTH) Haka3aHus. B no-
MOJTHEHUE K 9TOMY Ha OCHOBaHUM CT. 48 YK BUHOBHBIN JMIIIA-
€TCsl TaK)Ke CIENUAIbHOTO 3BaHUsI U MMEBUIMXCS Y HEro rocy-
JapCTBEHHbIX Harpal. HeBo3MOXHO OTpUIIaTh, YTO MPOU3OIILIO
YCUJICHHE KapaTeJIbHOrO COACPKAHNS HaKa3aHUs MO0 CPAaBHEHUIO



C MaKCUMYMOM BO3MOKHOTO IO CAHKIIUY CTaThU, U ITO HE BIIU-
ChIBA€TCS B OrPAaHUYEHU S, pelycCMOTpeHHbIe 4. 2 cT. 60 YK.
YacTh BHJOB HaKa3aHMs, KOTOphle 0003HAYEHBI KaK OCHOB-
HOE€ WJIU AONOJHUTENIHOE B CAHKIUAX CTAaTeil, B JEUCTBUTEb-
HOCTU paccuvTaHa Ha OoJiee MUPOKYI0 cepy MpUMEeHEeHUs : Ta-
KM€ HaKa3aHWs MOT'YT Ha3HAa4yaThCs [IPU HAJIMYUU COOTBETCTBYIO-
IIMX YCJIOBUH U MO JiejiaM O APYTuX IpecTyvieHusx. Peusb uner,
B YACTHOCTH, O TAaKOM JIONIOJIHUTEJIbHOM HaKa3aHUM, KakK JIMIIIe-
HUE paBa 3aHUMATh OINpeJe/ICeHHbIe JOJKHOCTU WA 3aHUMAThb-
Cs OINpeAeNIeHHOU IeAaTebHOCThIO (CT. 47). ComtacHo 4. 3 1aH-
HOM CTaThy 3TOT BUJ] HAKA3aHUS MOXKET Ha3HAUaThCsl B KAUECTBE
JOTOJTHUTENIBHOTO «M B ClIydasiX, KOIJla OHO He IpeLycMOTpe-
HO COOTBETCTBYMOIIEH ctaTheli OCOOSHHOW YacTh HACTOSIIIETO
Konekca», T. e. mpuMeHseTcs o YCMOTPEHMIO cyJa (pa3ymeer-
csl, IPY HAIMYMK HaJJIeXalluX ocHoBaHWi). VI B 1aHHOM ciy-
Jae, mpuoeras K yoMsiHyTOMY HaKa3aHHIO, CYJ1 BBIXOJUT 32 paM-
KM BUJIOB, OOPUCOBAaHHBIX B CAHKIMM cTaThu. [Ipu 3TOM BIION-
HE MBICJIMMO 3aMETHOE YCWJIEHHE NMPUHYAUTEBHOIO COAepkKa-
HMS1 HaKa3aHMs M0 CPABHEHUIO C MAKCUMAJIbHO BO3MOKHBIM IO
CaHKIMM CTaTbd, HAI[PUMEp, MPU HA3HAYEHUU — 32 BbIHECEHUE
3aBeJJOMO HEIpaBOCYAHOTO MPUTOBOPA, MOBJIEKILETO TSKKHE MO-
CII[ICTBU S, CKaXeM, CaMOyOUICTBO ocyxaeHHoro (4. 2 cr. 305
VK), nomumo nuieHusi cBo0oabl Ha cpok 10 JieT — yrnoMsiHy-
TOrO JIOMOJIHUTENIPHOTO Haka3aHWs Ha 3 roga. B Takou curya-
MU TaKKe CYHIECTBYIOT JOCTaTOYHbIE OCHOBAHUS YTBEPXKIATb,
YTO CYIOM OIpeJesieHo Oojiee CTporoe HakazaHwue, YeM Tpesy-



CMOTPEHO COOTBETCTBYIOIIEH cTarheit OcobenHon yactu Kosek-
ca. Pazymeercs, Kak Mpu JMIIEHUN CIIENUATbHOTO, BOMHCKOTIO
WJIM TTOYETHOTO 3BaHUs1, KJIACCHOTO YMHA ¥ TOCYAAPCTBEHHBIX Ha-
rpan TpeOyetcs ccblika B puroope Ha cT. 48 YK B kauectse
MIPaBOBOIO0 OCHOBAHUS1 IPUMEHEHU I 9TOrO HaKa3aHusl, TaK U Py
«JIMIIEHUM TIpaBa» Cyl JOJDKEH COCJIAThCS B TAKMX Clydasix Ha
nosyioxkenus cr. 47 YK.

CriopHbIM IpeCTaBIAETCS BOIPOC O TOM, MOXKET JIM CY[L [TPU-
OerHyTh K 4. 3 cr. 47, eciiu yoMsIHyTOe HaKa3aHUe B CAHKIIUU
crathi (PUT'ypUPYET B KAUECTBE OCHOBHOTO, & HE JIOTIOTHUTEb-
Horo. [Inenym Bepxosnoro Cyna P® B nocranosnennu Ne 40 or
11 mronst 1999 r. «O npakTrKe Ha3HAUEHUS CYJJaMH YTOJIOBHOTO
HaKa3aHusi» B . 25 3aHsU1 IO TOMY BOIPOCY OJHO3HAYHYIO TO-
3UITUIO: OHO «HE MOXET ObITh IPUMEHEHO B KaUeCTBE JIOTIOTHH-
TEJILHOIO HaKa3aHUsl, €CJIM 3TO HaKa3aHUe MPEIyCMOTPEHO CaHK-
uuen cratbt Ocodbennon yactu YK P® kak oquH U3 OCHOBHBIX
BUIOB HaKa3aHUI» 2.

[MonoOHOE TONKOBaHUE TPEICTABISETCS JIOCTATOYHO CIIOP-
HbIM. BO-1iepBbIX, OHO MPOTUBOPEUUT JIOTHKE: €CJIA MOKHO Ha-
3HaYaTh HaKa3aHUe, KOrJa O HEM BOBCE HE YIIOMUHAETCS B CTa-
The, TO TeM OoJiee AOMYCTUMO 3TO JIeIaTh, KOrAa OHO YIIOMHUHA-
€TCsl, MyCTh U B KAYECTBE OCHOBHOIO HaKa3aHWs. 3[1€Ch BaXXHO
TOJIBKO, UTO Cy/l HE TPUMEHW YIIOMSIHYTHI B CAaHKIIUU BUJ B

62 ITynkr 25 nocranosnenus Ne 40 or 11 utons 1999 r. «O npakTuke Ha3HAYEHUS
Cyaam# YroJioBHOTo HakaszaHus» (Bromterens BepxoBroro Cyma Poccuiickoit ®ene-
pauun. 1999. Ne 9. C. 4).



Ka4eCcTBE OCHOBHOI'O, IMOCKOJIbKY OCHOBHOE U JOINOJTHUTEILHOE
HAKa3aHUs B JieJie He MOTYT ObITh OJIHOPOJIHBIMU M TEM OoJiee
TOXAECTBEHHBIMHU 110 CBOEH CyTH, MO0 HeJIeTIO 3BYUNT: «HaKa3bl-
BaeTCs JIMILIEHUEM IPaBa 3aHUMATh [ TaKKe-TO] JOIKHOCTH C JIU-
LIEHWEM [PaBa 3aHUMATh 3TU JOJLKHOCTH». BO-BTOpPBIX, MpUBe-
JeHHoe pa3bsicHeHue [ieHyma He cornacyeTcsi, Ha Hall B3IV,
U ¢ 3aKOHOM: 4. 3 cT. 47 YK pomyckaer Ha3HaYeHUE «JIUIICHUS
IpaBa» B Ka4eCTBE JOMOJIHUTEIBHOTO — KaK CKa3aHO B TEKCTE,
«4 B CIIy4asix, KOrja OHO He MPeJyCMOTPEHO COOTBETCTBYIOIIEN
CTaTbeM. .. 8 Kauecmee Hakazanus (Kypeus Haul —JI. K., JI. C.)
32 COOTBETCTBYIOIIIEE MIPECTYIUIEHUE», T. €. HeT OrPaHUUYEHUS 110
BUJly — HE HA3BaHO OHO B CAHKIIMM KaK OCHOBHOE JIMOO TOJIb-
KO Kak gononHutensHoe. Takum oOpazom, [Tnenym BepxoBHoro
Cyna P® «momnpaBui» 3aKOH, JaB, HA HAIll B3IJIsA, HEOOOCHO-
BaHHO OrpaHUYUTEJIFHOE ero TojkoBaHue. TpedoBaHMe ke 3aK0-
HOZATEeJIsl IPUMEHUTESIBHO K pacCMaTpUBAEMON CUTYallUX BbIPa-
JKaeTcs JIMIIb B OMHOM: YTOOBI C YY€TOM XapaKTepa COIesTHHOTO
Y IMYHOCTU BUHOBHOT'O CY/1 IPU3HAIL HEBO3MONMCHBIM COXPAHEHUE
3a BUHOBHBIM IIpaBa 3aHUMAaTh ONPEAESICHHbIE TOKHOCTH WU
3aHMMATbCS ONPEIEJIEHHON EATEbHOCTBIO.

B . 40 nocranoBnenus Ne 2 ot 11 suBaps 2007 r. «O npak-
TUKE Ha3HaueHus cynamu Poccuiickon deaepanyy yrojoBHOIO
HakazaHus» [lileHyM U3MeHU1 CBOIO MO3UIIMIO, YKa3aB, YTO B CO-
otBercTBUU €O cT. 47 YK cyn BnpaBe NpUMEHUTh YIIOMSHYTHIN
BUJ] HAKA3aHHUS B KaU€CTBE JOIMOIHUTENBHOIO «HE3aBUCUMO OT
TOrO, YTO YKA3aHHBIM BUJ] HAKA3aHU S HE MPEAYCMOTPEH CaHKIIU-



el 3aKOHa, TI0 KOTOPOMY OCYXkJIEH BUHOBHBIM. ..» 3.

Boixop 3a BepxHUe Mpe/ielibl CAHKIIMYA COOTBETCTBYIOIIEH CTa-
ThU C YCUJIGHUEM HaKa3aHUsl MBICJIUM He TOJILKO B hopMe Tpu-
MEHEHUs JIONOJTHUTEbHBIX HAKa3aHUW JIBYX BUJIOB IPU HEYIO-
MUHAHHMH O HUX B CAHKIIVH, HO U B (hopMe n30paHusi 6oJiee CTpo-
T'UX BUTOB OCHO6HO20 HaKazaHUsl. Tak, B cuity 4. 1 cT. 51 YK PO
OCYKIEHHBIM BOCHHOCITYKAIIMM, ITPOXOSAIIIM BOCHHYIO CITYXK-
Oy MO KOHTPAKTY, «8MeCMO UCHPABUMENbHBIX padom, npeody-
CMOMPEHHBIX coomeemcmayromumu cmamovsamu OcobeHHoll ua-
cmu Hacmosiuezo Koodexca (kypcus Hamt. — JI. K., JI. C.)», cyn
BIIpaBe Ha3HAYUTh OrPaHUUYEHME 10 BOGHHOU CTy:KOe — HaKa3a-
Hue Oonee crporoe (cT. 44 VK).

Tak, BOEHHOCITY KA, TPOXOSIIHUI CITyKOY 1O KOHTPAKTY,
OCY’K/IaeTcsl 3a TIOpUy 3eMJIM WM 32 HapylIeHHe pekuma OCo-
00 OXpaHSAEMbIX PUPOTHBIX 00beKTOB (4. 1 cT. 254, cT. 262) K
OrpaHUYEHHUIO IO BOEHHOM CTyx0e. Takoe Haka3aHue B CAHKIIM-
SIX YIIOMSIHYTHIX CTaTeil BOOOINe He 3HAYUTCS, M K TOMY K€ OHO
OoJiee cTporoe, HEXeJM CaMbIi TSKKUU BUJT U3 TPETyCMOTPEH-
HBIX B CAaHKIMSX JaHHBIX cTaTtel. TeM He MeHee, OKa3bIBaeTCs,
Cy/l IPAaBOMOYEH TMOCTYIUTh TAKUM 00pa3oM B cuiy 4. 1 cT. 51
VK.

Ycunenue mepsl BO3JEUCTBUS — C BBIXOJIOM 3a BEPXHUE Tpe-
JIeJIbl CAHKITUU — K JIMILY, COBEPIIMBIIEMY TTPECTYIICHHSI, MbIC-
JIUMO Takxke 1o ocHoBaHusM cT. 69 u 70 VK, 4yro Henocpen-
CTBEHHO 3a(pMKCHpOBaHO (IIpaBja, B KavyecTBe SKOOBI €IWH-

%3 Biomerens Bepxosnoro Cyna Poccuiickoit @enepauuu. 2007. Ne 4. C. 13.



CTBEHHOT'O WCKJIIOUEHMS U3 MpaBUJia MPEBBIIICHUs CYIOM IIpe-
JeJIOB CaHKLMK cTaTby) B 4. 2 cT. 60 YK: «bonee crporoe Haka-
3aHKE, YEM MMPEAYCMOTPEHO COOTBETCTBYIOIIUMHU CTaThsiMU Oco-
6enHol yactu Hacrosimero Konekca 3a coBepiiieHHOe pecTyrn-
JIeHUEe, MOKeT ObITh HA3HAYEHO 10 COBOKYITHOCTH MPECTYTUICHUIA
Y TI0 COBOKYITHOCTH MPUTOBOPOB. . .»

Tak, cyn ornpezesnsieT BAHOBHOMY Mepy BO3JEHCTBUS 1O Je-
JlaM O COBOKYITHOCTM NpEeCTyIUIeHu# B J1Ba 3tana. Ha nepBom
U3 HUX HaKa3aHUe Ha3HAYaeTCs OTAEIIbHO 3a KaKA0€ COBEPIICH-
Hoe npectyruieHue (4. 1 cr. 60) B mpenesax cooTBETCTBYIOIIEH
caHkiuu. Ha BTOpom 3Tamne — npu u30paHuM OKOHYATETbHOTO
HaKa3aHusl — CyAOM IpeIBAPUTENIbHO PEIIAeTCsl BOMPOC, KAKYI0
YacTh CTaTbU HAMJIE)KUT MPUMEHSTh — BTOPYIO WM TPEThIO, YTO
3aBUCUT OT KaTeropuu JEsTHUM, BXOASIIUX B COBOKYITHOCTh. B
CBOIO OUYEPE/Ib ONPEIEIEHUE YACTH CTAThH, MOJyIeKAIIEeH pUMe-
HEHMIO CY[OM, BaXXHO IS ONIPeJeJIeHNs], B YaCTHOCTH, TOT0, Ka-
KOB BEpXHUH IpeJiesl CyMMAapHOTo (OKOHYATEJIbHOIO) HAKa3aHU
MpU YACTUYHOM WJIU MOJTHOM cJioxkeHuu. Ha nepBbiil B34, 3a-
KOHOZATeIeM MaKCUMaJIbHbI BEPXHUU MTpeiea YHUPUIIMPOBaH.
Bu4.1wnu.2cr. 69 YK ckazaHo, UTo OKOHYATEILHOE HaKa3aHUE
MOJKET MPEBBIIATh BEPXHUE MPEEbl CAHKIIUI MPECTYIICHUM,
COCTABJISIIOIIMX COBOKYITHOCTh, HO HE CBBIIIIE TTOJIOBUHBI MAKCH-
MaJIbHOTO CpOKa WJIM pa3Mepa HaKa3aHWsl, MPeayCMOTPEHHOIO
3a HarOoJee TSKKOE U3 COBEPIIEHHBIX MPECTYIUIeHU. 3HAUUT,
€CJIH, HAIIPUMED, JIUIIO OCYXKJAETCS K JIMIIEHUIO CBOOOIBI 1O CT.
110 YK k 3 rogam, no 4. 2 ct. 117 YK - K 5 rogam, cyn Bropa-



B€ HA3HAYUTh OKOHYATEJIbHOE HaKa3aHWEe BUHOBHOMY IyTEM HE
TOJIBKO YAaCTUYHOI'O, HO M TOJTHOTO CJIOKEHHUSI CPOKOB (8 JIeT),
TIOCKOJIbKY MaKCUMAJIbHBIN CPOK JIMIIIEHUsT CBOOOIBI 10 4. 2 CT.
117 (7 ner), yBeJMYeHHbIN HAMOJIOBUHY, cocTaisier 10 et 6
MECSIIIEB.

Bmecre ¢ Tem npu perfiaMeHTaium Borpoca 00 yCUIeHUH Ha-
Ka3aHMS C BBIXOJIOM 3a IMpe/esibl OTAEIbHBIX CAHKIUI JOMyIIeH
cOoi1 3aKOHOJATENLHONW TEXHUKU. Tak, MPUMEHUTENTbHO K Me-
Hee OMaCHOMY BHJIy COBOKYITHOCTHU (TIPECTYIIJIEHUIN HEOOJBIION
Y CPEIHEH TSKECTH) MPABO BBIXOAA CyAA 3a BEPXHUE ITPEIEIIbI
HauOosiee CTPOroil CaHKIMM CTaTbl HANOJIOBUHY YCTaHOBJIEHO
(4. 2 cr. 69) He3aBUCKMMO OT BUJIa HA3HAYAEMOTO JIMIly HaKa3a-
Hus (mrpad, odsa3aTesbHbIE WA UCTIPABUTENIbHBIE paOOThI, CO-
JepkaHue B JUCHUIUIMHAPHON BOMHCKOW YacTU WU JIMILIEHUE
CBOOOMBI U T. 11.), a TIPU COBOKYITHOCTH OOJiee Cephe3HOro BH-
Ja (4. 3 cr. 69) BO3MOXKHOCTb IIPEBBILLIEHNUS HAMOJIOBUHY MaK-
CUMAaJIBHOTO CPOKa MPeAyCMOTPEHA JIUIIb MTPU Ha3HAYEHUU JIH-
IIEHUs1 CBOOOJIBI. B CBSI3M ¢ 9TMM BO3HUKAET BOMPOC, KAaKUMU
npejiesiaMy HaKa3aHUs CcJIeyeT pyKOBOACTBOBAThCS Cyy, KOrja
OKOHYaTeJIbHOE HaKa3aHWE He CBS3aHO C JIMIIEHHEM CBOOOJIBI:
HarOoJIee CTPOror CaHKIIMEH; TEMH e TpeJe/laMu, U4TO U Tpr
MIEPBOM BUJIE COBOKYITHOCTH (T. €. 4. 2 cT. 69); yCTaHOBJIEHHBIMU
B cT. 70 mpaBuiamMu?

MoXHO0, KOHEUHO, COCJIAThCS Ha TO, YTO MPUBEIEHHAS CUTYa-
st HetunuHa. OJJHAKO U HETUITUYHBIE CUTYAIIUH TPeOYIOT ype-
I'YJIMPOBaHUS, K TOMY € OHU Ha CaMOM JIeJIe HE CTOJIb YK U Pe-



kue. Harprmep, U110 cOBEpIIUIIO /IBa MPECTYTUIEHUS — HEOOIb-
IO WJIM CPeIHEN TSKEeCTH (32 KOTOpoe eMy HazHaYeHbl 00s13a-
TeJIbHble pabOThl B COOTBETCTBYIOILIEM pa3Mepe) U TKKoe (Ipu
HAJIMYUU UCKJIIOUUTENBHBIX OOCTOSATENICTB, 32 KOTOPOE C yde-
TOM MoJioxkeHui c1. 64 YK cynom npuMeHsIoTcs: UCTIpaBUTEb-
Hble pabOTHl CPOKOM Ha 1 rox b0 orpaHuYeHre CBOOOIbI Ha
cpok 4 roaa). HazHauas okoHuUaTenbHOE Haka3aHue, cyj Oyaer
BBIHY)KJIEH MpHuOerath K aHaJOTMU 3aKOHA, TMOCKOJIBKY TaHHAs
cutyalms HelHe B Konmekce nmpsamMo He yperynupoBaHa. B ycio-
BUSIX OTKa3a OT aHajoruu (cr. 3 YK) kenarenbHO OoneparuBHO
YCTPaHUTh CYIIECTBYIONIHIA IPOOesT, BOCIIPUHSIB B 3aKOHE BTO-
POM MOCTaBJIEHHBIN O] BOIPOC BAPUAHT — B MOPS/AKE U Mpeae-
Jlax, MPeyCMOTPEHHBIX HbIHE B 4. 2 cT. 69 VK.

[Ipu Ha3HAUYEHUM HAKa3aHUS MO COBOKYIHOCTU MPUTOBOPOB
Cyl K Ha3HaYeHHOM Mepe BO3IEHCTBHS MO MOCIETHEMY IpU-
TOBOPY YaCTUYHO WJIM TOJHOCTBIO MPUCOETUHSIET HEOTOBITYIO
4yacTh HaKa3aHus MO mpeabiayeMy npuroopy. Ilpu atom, ec-
7 CyMMapHOe HaKa3aHhe MeHee CTPOroe, YeM JIMIIeHHe CBOOO-
Jbl, OHO HE MOXET IMPEBBIIATh MAKCUMAJIBHOTO CPOKa WM pa3-
Mepa, MPeayCMOTPEHHOTO /151 IAHHOTO BH/a HakazaHus O01ei
vactbeio Kozekca, 1. e. mpu Ha3HaueHuu mrpacda — 10 1 MitH pyo-
JIel, TIpU «JIMIIEHUH TIpaBa» — JI0 5 JieT, 00s3aTeIbHBIX padoT —
10 240 4acoB, UCTIPABUTEIBHBIX PA0OT, OrPAHUYEHHUS TI0 BOCH-
HOM ciyk0e U cofiepkaHusl B JUCHUILTMHAPHOW BOMHCKOM 4acTu
— 10 2 ner (ct. 46, 47,49-51, 55 YK) u T. n.

CMmsruenne Hakazanus. «OCHOBaHUS 1J1s1 HA3HAYEHUS Me-



Hee CTPOroro Haka3zaHusi, YeM IPeILyCMOTPEHO COOTBETCTBYIO-
el crarbeir OcoOeHHol yactu Hactostero Konekca 3a coBep-
IIEHHOE MPECTYIUIEHUE, — CKa3aHo B 4. 2 cT. 60 VK, — onpene-
JsoTes crarberd 64 Hactosiiero Konekca». Ho, Borpeku moso-
JKEHUsM 4. 2 cT. 60, 1e10 He CBOAUTCS TOJIBKO K YIIOMSIHYTHIM B
cT. 64 YK cnyyasam. Hanpumep, BoeHHOCTy Kalemy, He OTCITy-
’KUBIIIEMY YCTAHOBJICHHOTO 3aKOHOM CPOKa CJTYKOBI IO TTPU3bI-
BY, CyJ BMECTO IPELyCMOTPEHHOIO CAaHKIIMEN CTAThU JIMIIEHUS
CBOOO/IBI (MOJOKKUM, 4. 2 CT. 342 — HapyllleHHue yYCTaBHbIX Ipa-
BWJI KapayJIbHOH CITyXKObI) ONpeiesnisieT OTOIBAaHNE B JUCIUATLIN-
HApHOW BOMHCKOM yacTu. Takoe Haka3aHue B CAHKIIUY CTaTbU HE
3HAUMUTCS, B TIEpeYHe BUIOB HaKa3aHUsi OHO 0003HAYEHO Kak 00-
Jiee MSATKOE TI0 CPaBHEHUIO C JIMIIeHneM cBoOojIbl. Tem He MeHee
CY[l BIIpaBe ero MPUMEHUTD U TIPU OTCYTCTBUH TpeOyeMoro cT. 64
OCHOBaHWUS$I, B CUITY JI03BOJICHUS1, YCTAaHOBJIEHHOTO 4. 1 cT. 55 VK.

[IprMeHUTENBHO K ONPEEIEHHbIM KaTErOpUsIM OCYKAaEMBbIX
npeziebl Ha3HAUeHMsT HaKa3aHWsI OKa3bIBAIOTCS Oojiee y3KUMU
IO CPAaBHEHMIO C CaHKLIMEN TOM CTAaThH, IO KOTOPOM KBAJIU(H-
[UPOBaHbl JEUCTBUSA Jula. Takas cUTyalusi BOZHUKAeT BBU-
Oy mpeaycMarpuBaeMbix B OOIel 4yacTé YrojIOBHOTO 3aKOHO-
JlaTeIbCTBA 3alIPETOB Ha MIPUMEHEHNE KOHKPETHOTO BU/1a HaKa-
3aHUA K ONPEAETICHHOW KaTeropuy JIML (HalpuMep, CMEpPTHOU
Ka3HU — K KEHIIMHAM, K My)KYMHaMm crapiie 65 JeT u T. [1.) JIu-
60 Korjma yCTaHOBJIEHbI OIPAaHUYEHHUsI B YaCTH Pa3MEpOB, CPO-
Ka HaKa3aHus (HalpuMep, CpoKa JIMIIEHUs] CBOOOIbI, apecTa —
K HECOBEpLIEHHONETHMM). I B 3TUX Cllydasix, CJEI0BaTENbHO,



MMEET MECTO HECOBIIA/IEHUE 3aKOHOAATENIbHBIX MPE/IEIOB Ha3HA-
YEeHUsI HaKa3aHUsI W CAHKIIMU CTaTbu. 3a0BEHUE STOTO TMOJIOKe-
HUST HEPEIKO MOPOXKIAET OIMIMOKYU B IPABOIPUMEHEHUH.

CMsAryeHHble BEpXHUE MTPeeIibl UMEIOT MECTO TaKKe ITPU Ha-
JIMYUY OTIPEIENIEHHBIX OOCTOSITEIbCTB, YKA3aHHBIX B YTOJIOBHOM
3aKOHE, KOTJa CPOK WJIM pa3Mep HaKa3aHU sl He MOTYT MPEBBIIIATh
CJIeIyIOLIEero Nopora MakCuMyMa UCYMCIIMMOTO BUJ1a HAKA3aHU s,
MPeyCMOTPEHHOTO COOTBETCTBYIOIIEN cTaTheir OCOOEHHOM Ya-
ctu YK P®:

— MIpU HAJIMYWH B JIeJie COOTBETCTBYIOIIUX CMATYAIOIIUX 00-
CTOSITEJILCTB (M OTCYTCTBUHM OTSTYAIOIINX OOCTOSITENILCTB) — TPEX
yeTBepTerd MakcuMyMa caHkIuu (cT. 62). Tak, f. Obu1 ocyxkaeH
3a youicTBo K 13 romam ymienus ceooomsl. [Ipesunuym Bep-
xoBHOro Cyna P® u3MeHW1 NpuroBOp U KacCallMOHHOE OIpeJie-
JieHue U CHU3WI $1. cpok HakazaHus 3a youicTBo g0 11 ner 3
MECSLEB, YKa3aB, YTO B IPUCYTCTBUU B JIEJIE YKA3aHHBIX B 3aKO-
HE CMSTYaIOIIX OOCTOSITENILCTB (B TOM YHCIIe SIBKY C TOBUHHOM )
¥ OTCYTCTBUU OTSTYAIONIMX Cy/l HE MOT HA3HAYUTh CPOK Oojee
Tpex YeTBepTeil Makcumyma cankimu (15 ner)®

64 CyneOHas mpakTvKa K YronoBHOMY Konekcy Poccuiickoit ®enepanim. M., 2001.
C. 250; cm. Takxke perteHue no aeay M. (Tam xe).



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.
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Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
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