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AHHOTaAIUSA

H. M. KopkynoB (1853-1904) — KpymnHBIi y4YEeHBIA-IOPUCT,
BXOAUT B IUIESily OCHOBOMOJOKHUKOB — COLMOJIOTHYECKOTO U
TICUXOJIOTUYECKOTO HalpaBJieHUs] B OTEYECTBEHHOM IPABOBEICHUH.
Hannas pabora — «Jlekimm mo oOmed Teopud mpaBa» —
ogHa M3 HauOosee NOMYJSPHBIX, BblAepxkaBmias 9 wusganuil. B
Hell OH OOOCHOBAJI HEOOXOAMMOCTh OOIIEH TeoprM MpaBa Kak
CaMOCTOSITEJIbHOM HayKd, OOO3HauMB €€ IpeJMETHOe TMoJie WU
MeTozbl uccaenoBanus. [IpenHa3HaueHa 11t IOpUCTOB, TOJIMTOJIOTOB,
COIIMOJIOTOB M BCEX MHTEPECYIOIMXCsl MpodiieMaMyl TOCyAapcTBa |
npaBa. MOKeT MCHOJBb30BaThCS B KauecTBe Y4eOHOro 1mocooust Juis
U3YYeHHUs] TEOpUM MpaBa M TocydapcTBa. TeKCT NPUBOLMUTCS IO
n3ganuo 1914 r.
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H. M. KopkyHoB
Jlekuu o oomen
TEeOpHH NMpaBa

IIpeaucaoBue

Hukonait MuxaitnoBuu Kopkynos (1853-1904)! 6bi1 upes-
BBIYAIHO Pa3HOCTOPOHHUM Yy4YeHBbIM. OKOHYMB IOPUANYECKUN
(pakynsrer MMmneparopckoro Cankt-IlerepOyprckoro yHuBep-
CUTETa, OH IIpernojaBajl B AJIEKCaHIPOBCKOM Jmuee, B Bo-
€HHO-IOpPU/INYECKON aKaJEeMUU U, HAKOHEll, B CBOEM POIHOM
YHUBEpCUTETE; YMUTaJ JIEKLIMU 10 SHIMKJIONEAUU Mpasa, ro-
CYapCTBEHHOMY IpaBy (PyCCKOMY M MHOCTPAHHOMY), MEXIY-
HApOIHOMY IpaBy, UCTOpUHU (pusocopuu mpapa; ObLI MOMOIL-
HukoMm Crarc-cekperapsa ['ocymapcrBenHoro cosera. Ero me-
py npuHaexar pyHaaMeHTaabHble uccaenopanus: «CpaBHU-
TEJIbHBIII OYEepK TOCYIAapCTBEHHOIO IMpaBa MHOCTPAHHBIX Jep-
xaB» (Y. I. l'ocynapctBo u ero snementsl. CII6., 1890), «Pyc-
ckoe rocynapctBenHoe mpaBo» (T. I-II. CII6., 1892-1893),
«Yka3 u 3akoH» (CII6., 1894), «[IpomopimoHabHbIE BHIOO-

! Monpo6ree o xu3au u TBopyectBe H. M. KopkyHoBa cm.: VBaHoBckuit U. A.
IMpocpeccop H. M. KopkyHos. ITamsaru toBapumma. CII6., 1905; Sxumos A. 1. Kop-
KyHOB. M., 1983.



pei» (CII6., 1896), «Mctopus ¢unocoduun npasa. [Tocodue k
nekrmsam» (CII6., 1896) u ap. OgHako MOYTH Yepe3 CTO JIEeT Mo-
Clie CMEepPTH yUE€HOr0 MOXXKHO CMEJIO 3asIBUTh, YTO IJIABHBIM €rO
HAYYHBIM JIOCTHKEHHEM SIBJIsIeTCsl 0OOCHOBaHUE «OOIIel Teo-
pUM MpaBa» Kak 0co00M I0PUINIECKOM HAYKH U COOTBETCTBEHHO
IJIABHBIM €70 TPYJoM — «JIekiuu o oo1elt Teopuu npasa» (iep-
BOE M3aHKe NosiBUiIoch B 1886 r., a mociegHee — IeBATOE — B
1914 r.). Ho, Kak 3T0 HU MapagoKcalibHO, TPABOMEPHOCTh 00-
IIel Teopuu Ipapa ObUIa O€30rOBOPOYHO IMPU3HAHA TOJIBKO CO-
BETCKUM MPABOBE/ICHUEM.

Jleno 3akoyaeTcsi B TOM, 4TO CTAHOBJIEHHE OOIIEH TeOpuun
npasa Bo BTopol nosiopuHe XIX B. 0ka3ajnoch 3aKOHOMEPHBIM
PE3y/IbTATOM pa3BUTHSI €BPOIEHCKOrO MPaBOBEIEHUS, COCTAB-
HOU 4acThi0 KOTOPOTO ObLTa M POCCUICKAs IOpUAMUYECKas HayKa.
Kpusuc ectecTBeHHO-PABOBBIX KOHIICTIIIUI, C KOTOPBIMH, Kak
MIPABUJIO, OTOXKAECTBIIsIIacCh pustocodust mpaBa, OblT Hen30eKeH
Ha pyoexe XVIII XIX BB. [IpaBoBeneHre CTPEMUTENILHO TIpe-
BpaIllaioch U3 MeTapu3n4YecKoll B MPAKTUUYECKYIO HayKy. B Te-
YeHHe MHOTMX BEKOB IOPHUCIIPYIEHIIHS ObUIa HAYKOUM O «I00pOM
U CIpaBe[IMBOM», OHA PACCYXAaja O MPaBUJIbHOM, AOTKHOM
YCTPOWCTBE MHpa, O IOCTOMHOM XU3HU. DTO OBLIO, CKOpee, yue-
HUE O MPABOCO3HAHMHU, & HE HAayKa O MpaBe KaK CUCTeMe Jei-
cTByIOIMX HOpM. Ho mMeHHO Tora b1 chopMyTUPOBAHBI OC-
HOBHbIE MPABOBbIE MTPUHITUITBL: MHIMBU/1YATBHON CBOOOIBI, (DOP-
MaJIbHOTO PaBEHCTBA, B3AUMHOCTH TPaB M OOS3aHHOCTEN U T. JI.
Hosoe npaBosenenne XIX B. OTHIONb HE OTKA3AJIOCh OT HUX, OfI-



HAaKO HEe MOIJIO HE OTO3BaThCsl HA (DAKTUUYECKU U3MEHUBIYIOCS
CUTYyalMIO B c(pepe COLMAIBHOIO PEryJIupOBaHUS.

XIX B. XapakTepu3yeTcs: pOCTOM 3aKOHOJATEILCTBA — 9TO BEK
CTaTyTHOTI'O MpaBa, BEK KOHCTUTYLMI U Koaudukauui. [lossie-
HUe (PUI0CO(pCKOro MO3UTUBM3MA MPHUIIIOCh KaK HEJb3s1 KCTa-
™. OH COCOOCTBOBAJ PA3BUTHIO MO3WTUBH3MA IOPUINIECKO-
IO, BJIOXHOBJISIJI €70, HO HE ABJISJICA €ro npuurmHou. EBponen-
CKHE YUYEHbIE-IOPUCTHI MOy YWJIM UHTEPECHENIIINN TTPEIMET 11
UCCJIEJOBAHUSI — OTPOMHBIA M BCE YBEJIMYMBABIIUICS MacCUB
JENCTBYIOIIMX MpaBoBbIX HOpM. IOpuandeckas Hayka Bce Oo-
Jiee rpeBpanaiach B HayKy (popMasibHYI0, JorMarudeckyino. Mc-
TOpPUYECKasl IIKOJA IpaBa MOMbITANIACh TPOTUBOCTOATh ITOMY,
HO TOPKECTBO ee ObUI0 HenoiruM. Bo Bropoi nonmoBuHe XIX B.
no6es1a TO3UTUBM3MA B IOPUCIIPYICHIINH Ka3aJach OKOHYATEb-
HOM 1 OECIIOBOPOTHOM. BosbIIMX ycrieXoB JOOUINCH OTpaciieBble
IOpUINYECKUE HAYKU, B OCOOEHHOCTH IIUBUJIMCTUKA U TOCYyAAp-
CTBEHHOE IpaBo. B cBsA3M ¢ 3TMM BCTa Bonmpoc 00 0000Imarn-
nier opuandeckon Hayke. Bnpodem, no muenuio H. H. Kopky-
HOBA, 3TO JOCTATOYHO JaBHsS MpoOieMa, CBSI3aHHAs C OCOOEH-
HOCTSIMU M3Y4YE€HMs IIPaBa, KOTOPOE HE AAHO UCCIIEIOBATENIO B
olIyIIeHusIX. B mpaBe «HermocpencTBeHHOMY HaOMIOIEHHIO JI0-
CTYIIHBI JINIIb OTJIEJIBHBIE 3aKOHBI, 14 OTACIbHBIC I0PUANYECKUE
CIIEJIKH, Y TOJIBKO C MOMOLIBI0 HAYYHOTO CUHTE3a Mbl COEIUHS-
€M 3TU OT/IEJIbHBIE JIEMEHTHI B LIEJIOCTHOE TPEJICTABICHUE I0PU-
JMYECKOTo TIOPSIIKA, TIPaBa, Kak oco0oro akropa oOIIECTBEH-
Hou xm3HW» (C. 23). «Takum 00pa3om, — MPOJOIIKAET OH, — B



MIPaBOBEICHUY CUJIbHEE, YeM Tjie-JIM00, TOJDKHO ObLIO CKa3aTh-
csl cTpemiieHre K 00oOmawiemMy 3HaHuio. W, nefcTBUTeNbHO,
Hapsy CO CHeMATbHBIMU IOPUINIECKUMU HOPMaMHU CYIIIECTBY-
€T U3J]aBHA CTPEeMJICHHE CO3/aTh HAyKy, KOTopas J1aBaa Obl 11e-
JIOCTHOE TipeAcTaBiieHue o npase» (C. 24).

[Ipexne 3Ty 3ama4dy, XOTs U MO-Pa3HOMY, MBITAIUCH pa3pe-
LIMTh SHUMKJIONEAN rpasa u ¢punocodus npasa. H. M. Kopky-
HOB yOe:X/IeH U B TOM, YTO OHU UCUEPIIAIA CBOU BO3ZMOXHOCTH, U
Ha CMEHY UM MTPUXOJUT 00Iasi Teopus rnpapa. YTo KacaeTcs H-
IIUKJIOTIeINH MPaBa, TO OHA 0 CYTH CBOEW He MOTJIa CTaTh 0000-
IIAOIIEH HAYKOH, ¥ BCe TIOMBITKY TAKOTO pofia 3apaHee ObLn 00-
peuyeHsl Ha Heygauy. «Co3AaTh U3 SHIMKIIONEAUU HAyKy HayK,
KOTOpasi OblIa OBl BMECTE ¥ CAMOCTOSTEJIbHOM, 0COOO HAyKOH 1
oOHMMaTa COO0I0 CoNepKaHNe BCEX OTAETbHBIX HayK, OKa3aIoCh
HeBO3MOKHbIM» (C. 34). CnoxkHee oOcToUT Aeso ¢ puiocodu-
e, KoTopasi U poauiiach Kak Hayka oboOmaomas. [IpaBo Bce-
raa sSBJIsI0Ch MpeaMeToM (priiococKoro, T. €. CBEpXUyBCTBEH-
HOT'O NMO3HaHusA. BmecTe ¢ TeM nosiBIeHUe ITpaBa Kak OTAEIbHOU
Hayku garupyercsa H. M. KopkyHoeiM XVII B. U cBA3bIBaeTCA
c umeneM I'. I'porusi U co3iaHHON UM TeOpUel ecTeCTBEHHOTO
npaBa. CBoell KyJIbMUHAIMU 3Ta Tpaauims aocturia y Kanra.
[IpoTuBoOINOCTaBIEHUE ECTECTBEHHOT'O U MOJIOKUTEIBHOTO MpaBa
ObLJIO 3HAUMTEJIBHO CMsATYeHo Y ['eresisi, HO camo moHUMaHue pu-
Jocouu paBa COXpaHsIeTCsl MPEKHUM: 3TO HE IMITMPUUYECKOE,
a ceepxuyBcTtBeHHOe 3HaHue. Cam H. M. KopkyHOB Becbma co-
MHEBAETCsI B BO3MOKHOCTHU TAKOTO 3HAHUS. «3aMETUM TOJIBKO, —



MUIIET OH, — YTO B MOCJIEIHEE BPEMsI BO3MOXKHOCTb CBEPXUYB-
CTBEHHOTO MMO3HAHMSI HAXOIUT ce0e Bce MeHee M MeHee CTOPOH-
HUKOB. Ho Kak Obl HM pemajicsi 3TOT BOIIPOC B TEOPUU MO3HA-
HUS, €[]Ba JIU BO3MOKHO OTCTauBaTh HaJIOOHOCTh CYIIIECTBOBA-
HUs 0c0001 (hrtocoduu MpaBa Kak CBEPXUyBCTBEHHOTO TIO3HA-
HUs o ipaBe» (C. 43). 3ameHuTs hprocoduio mpasa JI0KHA 00-
I1asi TeOpHs, 3aJaUeii KOTOPOH sABJIsIETCs 0000IeHre MaTepura-
J1a, IPEeJOCTABIIIEMOrO OTPACIEBbIMU I0PUINYECKUMU HAYKAMU,
T. €. OHAa UMEET JIEJIO C TAKUM K€ IMIUPUIECKUM, MOJIOKUTEb-
HBIM MaTepuasioM, Kak ¥ oHHU. « TakuM 0Opa3oM, — yTBEpXKIaeT
H. M. KopkyHOB, — MBI IMeeM TOJTHOE OCHOBAHUE MTPU3HATH CTa-
poe NOHMMaHKe CyHIECTBA IPUAUKO-(PUIOCO(PCKUX UCCIIeI0BA-
HUH, OT’)KMBAIOLIMX CBOW BeK. bynyiee, oueBUAHO, npuHaie-
KUT prtocopuy mpaBa JUIIb B CMBICTIE OOIIEro yUeHus O Mmpa-
Be» (C. 46).

WTtak, 4ToOBI JOKa3aTh MPABOMEPHOCTH OOl TeOpUH Tpa-
Ba, CJIEA0BAJIO JUCKPEAUTUPOBATH (prIOCO(]UIO IpaBa. ITO MOT-
JIa CIENATh TOJIBKO MO3UTUBUCTCKU OPUEHTUPOBAHHAS I0PUCTIPY-
nennus. [Ipu 3ToM Hajo UMETh B BUAY, UTO MO3UTHUBUCTCKOE
HarpaBJieHWe B MPABOBEJECHUM HE MeHee Pa3HOOOpa3HO, YeM
€CTECTBEHHO-NPaBOBoe. B oTeyecTBEHHOM IpaBOBEAECHUU TpPa-
JUIIMOHHO BBIAETISIOT IOPUANYECKUNA U COLMOJIOTMYECKUN TO3U-
TUBU3M. TepMUHOJIOTMYECKH 3TO He COBCEM TOYHO. Peub, cKo-
pee, JOIKHA UATHA 00 ITATUCTCKOM (TIOJTUTUYECKOM) I0puande-
CKOM TO3UTUBU3ME, COLIMOIOTMYECKOM IOPUINYECKOM MO3UTH-
BU3ME M HOpPMaTHBHU3ME. 371eChb HE MECTO aHAJIM3UPOBATh MX



ocobeHHOCTH. BaxkHO Jipyroe: Bce MO3UTUBUCTCKM OPUEHTHUPO-
BAHHBIE IOPUCTHI OTPULIAJIA IBPUCTUYECKYIO LIEHHOCTh (PUIIOCO-
(bvm mpaBa u oTcTaMBaNM HEOOXOAUMOCTH OOINEH TEOpUU Tpa-
Ba (WIM TeOpUU TOCYJapcTBa M MpaBa, Kak ObLJIO MPUHSTO Ha-
3bIBaTh 3Ty OTpacib IOPUIMYECKOrO 3HAHMS B COBETCKOM IIpa-
BOBEJICHMH) Kak 00O0OIIAoNeld 1 OCHOBOMOJArAONIeH HAYKH.
Cam xe H. M. KopkyHOB c0o3/1aJ1 COIMOJIOTM3UPOBAHHYIO OOIITYIO
TEopMIO TpaBa. B 3TOM cMmbiciie OH mpeTeda COlUOJIOTUU Mpa-
Ba — HAyKH, CTPEMUTEIbHO Pa3BUBABLICUCS U CETOAHS MpPEeBpa-
TUBLIEHCS] B CAMOCTOSITEJIBHYIO M YPE3BBIYAMHO UHTEPECHYIO OT-
paciib 3HaHUSI.

WHoii okazanach cynpOa 3TAaTUCTCKOTO IOPUINIECKOro MO3H-
TUBU3Ma, KOTOPBII OKa3aJICsI HECTIOCOOHBIM OTBETUTh HA MHOTHE
BbI30Bbl XX B. OHAKO Y OH C €ro OpUEHTAIlel Ha I0pUanYe-
CKYIO JOTMaTHKY ChIIpaJl BA)KHYIO POJib B PA3BUTUU MTPaBOBE/IE-
Husa. H. M. KopkyHoB nocrienmin oObsiBUTH (prstocoduio mpa-
Ba ymepiieid. OHa oka3aia CBOK KU3HECTTIOCOOHOCTh. CKa3aH-
HOE€ KaCaeTCsl HE TOJIbKO 3allaJHOro, HO M OTEYECTBEHHOIO Mpa-
BOBeIeHU 1. [[03UTUBUCTCKY OPUEHTUPOBAHHOE, OHO ECTECTBEH-
HBIM 00pa30M BOCHPUHSIIO MJEK0 OOITel TEOPHH roCylapcTBa U
MpaBa, B KOTOPOW B pa3Hble BPEMEHA U Y Pa3HbIX YUEHBIX JI0-
MUHUPOBAIA TO COLMOJIOTUYECKUE, TO ITATUCTCKUE WU, HAKO-
Hell, putocopckre MOTUBBL. B KOHEYHOM cYeTe COBETCKasl TeO-
pusl TOCyIapcTBa M IpaBa BKIIIOUWIA B cedsa u punocodckre,
Y COLIMOJIOTMYECKUE U IOPUUKO-IOrMaTHYECKUE CIOKEThI. B 80-
X TOAaX 3TO OBUIO MPU3HAHO CBEPIIMBIIMMCS (DAKTOM W Olle-



HUBAJIOCh, B 00I1IeM, nojoxutenbHo. Tak, 1. A. KepuMoB nu-
caJt, 4To o0IIas Teopust TOCyAapcTBa M MpaBa MpejCTaBIIseT CO-
6011 euHCTBO (pUIOCOGCKOr0, COMOIOTMUECKOTO U CHeIUab-
HO-IOPUJMYECKOTr0 MOHUMaHUs MpaBa? OIHAKO TaKoe €MHCTBO
00YCJIOBIMBAJIOCH OTHIONb HE OCOOEHHOCTSIMU TpeIMeTa HAyKH,
a TOCMOJICTBOM MapKcHU3Ma-JIeHMHU3Ma, KOTOPbIA MPeTeH10Bal
Ha 3BaHUE BCEOXBATHIBAIOIIEH CUCTEMBbI 3HAHMUS.

[TosToMy B MogOOHOM CHHKPETUYECKOM BHJE MOIJA CyIlie-
CTBOBATh TOJILKO MAPKCUCTCKO-JIEHUHCKAs1 O0IIIasi TEOPHS TOCY-
JapcTBa U Mpasa.

CeropiHst 00111asi TeOpHs TIepeKUBaeT TPyaHble BpemeHa. OHa
IIBITAETCS MTPE0OPaA3UTHCS, OTKA3bIBASICh OT MHOTUX JOTM MapK-
CU3Ma-JIEHUHU3Ma, HO TIPYA 3TOM YIOPHO CTOUT HA CTAPOM IMpeJ-
MeTHOM ToJie. PaKTUIeCKH COBPEMEHHbBIE KyPChI 001l TEOpUH
B 3aBUCHMOCTH OT Hay4YHBIX MPUCTPACTUI aBTOPA MPUOJTMIKAIOT-
cs1 b0 K ¢unocodpuu, MO0 K COIMOJIOTUU MPaBa, JIMOO 4To
ropaszio yaille, sIBJISIIOT OoJiee WM MEeHee yAavyHOe JorMaTrude-
CKO€ M3JI0KEHUE OCHOBHBIX MOHATHI. B CBSA3M ¢ 3TM roBOpUTH
0 TeOpuH IpaBa M TOCyJapCTBa Kak €IMHOW, BHYTPEHHE JIOTHY-
HOW Hayke He npuxoautcs. [Ipencrapisercs, 4to pa3mekeBaHue
HayK — (pusiocouu rpasa, COLMOIOTMY MTpaBa U AOTMbI PaBa, a
COOTBETCTBEHHO M YYEOHBIX AUCIWILIMH MMOWIET Ha TOJIb3y Kak
W3yYEHUI0, TaK U MPEMNOIaBaHuIO MpaBa.

Loxmop opuduueckux nayx, npogheccop CIIOI'Y U. FO. Kozauxun

2 Kepumos [I. A. ®unocodckre OCHOBaHUS MOMUTHKO-IIPABOBBIX UCCIIEJOBAHUM.
M., 1986.



BBenenune

§ 1. IloTpe6HOCTH 0000IIEHHOT0 3HAHUS

Schelling. Vorlesungen tiber d. akad. Studium 1802.
Comte Aug. Cours de philosophie positive. T. I (Premiere
lecon).

YesioBeueckoe 3HaHUE, KaK OHO JIA€TCS OTAEJbHbIMU HAayKa-
MU, TIPEJICTABIISIETCS] YaCTHBIM U pa3po3HeHHbIM. HalOmoneHne
camo 1o cebe He JaeT HaM Huuero oOimero. Mbl modyepraem
Y3 HErO HEMOCPEICTBEHHO JIMIIIb [IO3HAHUE OT/AEIbHBIX YACTHBIX
(pakToB. Mexay TeM 1151 )KU3HU — ITY 11eJIb HUKOTIA HE JJOJIKHA
TEPATh U3 BUAY IHCUBAsI HAYKA — OTPBIBOYHOE 3HAHUE HETIPUTOJI-
HO. 7Ku3Hb, JakKe OTAENbHOW JMYHOCTH, HA KaXKAOM IIary cra-
BUT caMble IIMPOKHE U OOIIKE BOIPOCH, U OTBETHl Ha HUX 4Ye-
JIOBEK KJET MMEHHO OT HayKu. JIJIst KOro XOTsl Obl O/IUH yTOJIOK
PACKPBIBAIOIIETOCS IePe] HUM ObITHSI 03apHJICS] CBETOM HAy4HO-
IO MOHMMAaHUs, TOT HE JIETKO MUPUTCS C OKPYKAOIIEN ThbMOIO.
HpaBcTBEeHHOE yIOBJIETBOPEHUE B COBEPIIEHUM BBINIABIIETO HA
€ro JIOJIIO JieJla OH YyBCTBYET TOJIBKO OYyIy4YH B COCTOSIHUM CBSI-
3aTh 9TO YaCTHOE JIEJIO C OOIIMMU, OCHOBHBIMH BOIIPOCAMH K13~
HU. BriojHe co3HaTeNbHBIM U AEWCTBUTEIBHO CBOOOIHBINA TPy
BO3MOXEH TOJILKO TIOJ] TEM YCJIIOBUEM, €CJIA OH MPEACTaBISAETCS



KHUBOI0O M HEOOXOIMUMOIO YaCThIO B IIEJIOM TPYyJe BCEro YesioBe-
yecTBa. A JUIsl TAKOTO MOHUMAHUsI CBOETO YaCTHOTO JeJ1a HeJlo-
CTATOYHO OJIHMX CIEUUAJIbHO K HEMY OTHOCSINMXCS 3HaHUU. B
YeJIOBEKE HEBOJIbHO CKa3bIBAETCS CTPEMIIEHHE 110 BO3MOXKHOCTHU
pacIIMpUTh CBOE 3HAHUE, TPUATH EMY XapaKTep OOLTHOCTH, TaK,
9TOOBI BCSKHI BOMPOC, BHIBUTAEMBIN KU3HBIO, HAXOMWI cebe
HaJIexallee HayyHoe OCBEILEHHEe U YJOBJIETBOpSIOlIee pelie-
HUE.

Ho kak gocTurayTh 3ToM nem? Kakum o0pa3oM OTpbIBOYHOE
3HAHUE IPEBPATUTh B LEJOCTHOE? CamMbIM IPOCTBIM 11 3TO-
IO CPEe/ICTBOM, Ha NIEPBbII B[S, IPE/ICTABISAECTCS paclIMpeHne
KOAU4ecmea 3HaHUSL.

Ycrpouth [1eno Tak, 4ToObl s 3HAT BCE, JOCTYITHOE 3HAHUIO
APYTuX, yCBOUTH ceOe o0lee 3HaHUe BCEro YeJ0BeYecTBa 1 BO-
npoc, Mo-BuaAMMOMY, OyaeT pemeH. Ecim macca 3Toro 3HaHus
OKaXETCs CJIUIIKOM BEJIMKA, CBBILIE CUJI OTAEIBHOIO YEIOBEKA,
MOXHO 00JIETYUTb €€ TSKECTh Ha CUET KOJIMIeCTBa. XOTsI He MOJ-
HOE, He IITyOOKOoe, HO HelTpeMeHHO 3HaHue 000 BceM. JlocTUrHyB
9TOM LIeJIU, Mbl TIOJIyYUM 3HaHUE BCeoObeMITIONIEE, LIEIOCTHOE.

Pemiath Bompoc TakuM 00pa3oM 3HAUMT: UCKATh CIIACEHUs B
sHyur.aoneduzme . OTHAKO KaKOBO Obl HU OBLIIO 3HAYEHUE HIIUK-
JIONEMYECKOr0 3HaHUS1, OHO BO BCSIKOM CJIy4yae He MOXKET OIpaB-
JaTh TaKUX OXHUIAHUW. VI SHIMKIIONEAN3M HE MOXET AaTh lie-
JIOCTHOHM CUCTEMBI 3HaHUs. Bellb OTphIBOYHBIM IPEACTABIISETCS
HE TOJIbKO 3HAaHUE OTAEJbHOIO YeJIOBEKa, HO U 3HAHUE BCEro Ye-
JoBedecTBa. CBET HAyKU HE pacCTUJIAETCS HaJ/l HAMU CIUIOLIHOIO



¥ POBHOIO BOJIHOM. ['paHb, OTAENAIONIAs TO3HAHHOE JIIOABMHU OT
HEMO3HAHHOTO, BBIPE3bIBAETCS CAMBIM BBIUYPHBIM Y30pOM. Psi-
JIOM C CaMBbIM TOYHBIM 3HAaHHUEM CaMBIX MEJIKUX MOAPOOHOCTEM
CTOUT TMOJIHOE HEBEKECTBO B IPYT'HX, YACTO ropaszio donee Onm3-
KHMX HaM, BOmpocax. Mbl JIOCTUTIIM BO3MOKHOCTH OMPEAETSTh
C MOMOIIBIO CIEKTPATBHOTO aHAIM3a XUMHYECKUN COCTaB OT-
JAJIEHHBIX 3BE3/]; a CKOJIBKO ellle TEMHOTO OCTaeTcsl JJisl Hac B
YCTPOWCTBE Halllero coOCTBEHHOTO Tesia. CpaBHUTENIBHOE SI3bIKO-
3HaHME JIaeT BO3MOKHOCTh OIpPEIeUTh CTeNeHb KYJIbTYphl OT-
JAJIEHHBIX TIPEIKOB apUIIIEB, a PSAIOM C STUM BOIPOC O MIPOUC-
XOXKAeHUU Pycu octaetcs Bce Tak ke CIIOPHBIM U HE pa3bsCHEeH-
HBIM, KaK U1 B TO BpeMsl, KOT/Jja O CPABHUTEIbHON MeTo/ie He ObLIO
U TIOMuHY. YesoBeyeckoe 3HaHUE — 3TO KHUra C pa3pO3HEHHbI-
MU CTPaHHALIAMU. 3/1€Chb, HA OJHOM CTPAHULIE MBI IPOYWIX BCE, HA
Hell HamnyMcaHHOe, 3HaeM Bce JI0 MOC/eJHer OYKBbI, HO PSJIOM C
HEH HeT HU MPEe/IIIeCTBYIOIIEeN, HU CIeyIOIIeN 3a HEN CTPaHUIIbI,
U MPOYUTAHHOE HAMM, OCTaBasich 0€3 Hayaja M KOHIIA, TOJIBKO
JPa3HUT HAC, KaK Hepa3pelimMast 3arajika.

YemoBeueckoe 3HAHUE U B 11€JIOM OTphIBOUHO. Eciu Obl gaxe
s 3HAJT BCE, YTO 3HAIOT JIIOAU, MOE 3HaHKEe He ObLI0 Obl IIeTbHOM
cuctemori. I B qpeBHOCTH, Koraa oomire (haKTHIECKOro MaTe-
pUajia HayKu eie He ObUIO TaK BEJIHMKO, KOTJa HEPEAKO SIBIIs-
JINCh YMbI, OOHMMAaBIIIME BECh HAYAJIbHBIN 3ariac 3HAHWUW 4YeJio-
BEYECTBa, PA3pO3HEHHOCTh 3HAHUS JlaBasia ceOst 4yBCTBOBaTh. U
TOrAa yXe padoranu Haj 0OOOIIeHUeM 3HaHMS, HaJl CO3aHUEM
o01Iel 1esIOCTHOH ero cucteMbl. Ho cpencTBo K aToMy qymanu



HalTH B U3MEHEHUU CaMOr'0 METO/a MO3HaHUs. Y IPEKOB UMEH-
HO 3apoxjaercst punocodus Kak ocodas ¢opma 3HaHus1. He B
paclIMpeHu SMIIMPUIECKOTO 3HAHUS UCKATIM TPEYECKUE MbIC-
JIUTENIV CPE/ICTBA MPUIATh HAIlIEMY 3HAHUIO OOIIIHOCTD U LIEJIOCT-
HOCTh. OHU CTPEMWJIKCH JOCTUYb ITOTO MOCPEICTBOM aHAIM3a
OOBIJICHHBIX TIOHSITHI, KaKUe UMEIOTCS y BCeX JIOeH, pas3arasi
UX Ha COCTaBHbIE I€MEHTHI, CBOMISI X K OoJyiee oOImuM, U CO-
31aBasi, TAKUM 00pa3oM, 1IEJIOCTHYIO CUCTEMY 3HAaHUsI, HE3aBU-
CHMO OT CJTyYalHBIX paMOK OIBITHOTO 3HaHus1. [Ipr 3TOM MeHsi1-
Cs1 caMblil ICTOUHUK 3HaHus1. HaOmoneHnue naBajio 3HaHUE OTPbI-
BOYHOE, 1 IOTOMY €r0 33 {yMaJjii 3aMEHUThb pa3MblliieHuem. Ha-
OJTI01aTh s MOTY TOJIBKO JJOCTYITHOE HAOMIOAEHUIO; Pa3MbIIIUIEHHE
K€ He 3HaeT BHEIIHUX rpaHull. [IpeqMeToM MBbIIILJIEHUs] MOXET
ObITh Bee. MbIIIUIEHNE, OTPEIIEHHOE OT HAOMIOAeHU I, MOXKET I10-
3TOMY MPUBECTHU K MOCTPOEHUIO 1IEJIOCTHOM, MOJTHOM CUCTEMBI, K
MOCTPOEHUIO TOTO, YTO U HAa3bIBAIOT (PUIOCO(PCKON CUCTEMON.
Co Bpemenu Ilnarona uenoBeuyeckasi MBICIb BbipaOoTalsia
HEeMaJI0 Takux cucreM. Ho camass X MHOTOYMCIIEHHOCTh U
HEBO3MOKHOCTh HalTH KaKOe-TMOO OOBEKTHBHOE OCHOBAHHE
JU1s1 TIPENIOYTEHU I OAHOM U3 HUX BCEM JIPYTMM HE MOIJIM HE IO-
POUTh COMHEHUSI B PUTOJHOCTH METa(pU3NYECKOro MyTH s
MOJTy4YeHUs] AeWCTBUTEIBHOTO 3HAHUSI, @ HE OJHUX TOJIbKO MHe-
Huil. Y neficTBUTENBHO, B TO3UTUBU3ME CKa3aJI0Ch PEIIUTEILHOE
OTpUIIAHUE BCAKUX MeTau3nueckux nocrpoenuii. Ho u nosu-
TUBHCTHI HE MOTYT HE YyBCTBOBATh HACTOSTENILHOU MOTPEOHOCTH
B 0000IIEHNH TOTO CHEIMATbHOTO 3HAHUSI, KaKOe JAAeTCsl IMITHU-



pudeckuM nyreM. Cam ocHoBarenb nosurvenusma, Oroct KoHr,
BeCbMa OOCTOSITEJILHO BBISCHUJ HEIOCTATOYHOCTb OJHOIO CIIe-
IIMAJIBHOTO 3HAHWS.

B nepBoHavasbHOM COCTOSIHUM HAIIMX 3HAHUM, TOBOPUT OH,
HE CYILECTBYET HMKAKOrO OIPENEeIEHHOIO pa3JesieHUs] UHTEN-
JIEKTYaJIbHOTO TPY/Ia; BCe HAYKU pa3padaThIBAIOTCS OMTHOBPEMEH-
HO OJHUMHM M TEMHM K€ JIMIAMU. DTO COCTOSIHUE YEJIOBEUECKO-
o 3HaHMS, CHaYajIa Hen30e:KHOe, U3MEHSIETCS MaJIo-TIoOMaJty 1o
Mepe TOro, KaK pa3BMBAIOTCS OT/EJIbHBIE OTPACiIM 3HaHUs. B
CHJTY 3aKOHa, HEOOXOAMMOCTh KOTOPOTO OUEBHJIHA, KaXaask OT-
pacib HayYHOW CHCTEMBbI HE3aMETHO OTJIeJsIeTCsl OT CTBOJIA, Kak
TOJIbKO JIOCTAaTOYHO PACHIMPHUIIACH, UTOOBI CTaTh MPEIMETOM OT-
JeJTbHOTO U3YYeHUsI, T. €., YTOOBI COOOU OJJHOU 3aHSITh JIeATEIb-
HOCTbh HECKOJIbKUX YMOB. DTOMY pa3/Ie/IeHUI0 Pa3IMUHbIX KaTe-
rOpyil MCCIEAOBAHUIN MEXy Pa3IUuYHBIMU TPYMNIaMy YUYEHbIX
Mbl OOSI3aHBI TeM 3aMevaTe/IbHbIM pa3BUTHEM, Kakoe OoOHapy-
JKWJIOCh HA HAIMX I71a3axX B KaXJOW OTAEIbHOW OTpaciy 3Ha-
HUU. DTO, OYEBUAHO, YKA3bIBAET HA HEBO3MOKHOCTh CYIIECTBO-
BaHUsl Y COBPEMEHHBIX YUEHBIX TOU OOIIHOCTU M3y4YeHUsl, KO-
TOpasi MPeACTaBIsIaCh B JPEBHOCTU CTOJb OOBIKHOBEHHBIM U
nerkuMm JiesioM. OJTHUM CJIOBOM, pa3fieieHUe TPYyAa YMCTBEHHO-
ro, Bce Oojiee u Oojiee pa3BUBAIOIIEECS, €CTh OJIUH U3 XapaKTe-
PUCTHUYECKHX MTPU3HAKOB COBPEMEHHOr0 pa3BuTHs 3HaHui. Ho,
MpU3HAaBasi BCIO IJIOJIOTBOPHOCTb PE3YJIbTaTOB TAKOTO pasjiesie-
HUSI, HEJIb341, C JIPYTOM CTOPOHBI, He OBITh MOPAKEHHBIMU KaTlH-
TaJIbHBIMU HEyJI0OCTBaMHU, KaKhe OHO MOPOXJIAeT B CBOEM Ha-



CTOSIILIEM COCTOSIHUM: Ype3MEepPHON YaCTHOCTBIO UJIEH, 3aHUMAI0-
IIUX KaXJIOrO OTAETBHOTO MCCeAoBarelis. ITo HeylToOCTBO JI0
W3BECTHOW CTENEeHU Hen30eKHO, HO Mbl MOXKEM YCTPaHUTh Ca-
MYIO XYIyI0 CTOPOHY 3TOT'0, HE YCTpaHsisi CAMOTO pa3/ie/ieHus 3a-
HaTui. CpeacTBOM ISl 3TOr0 HE MOXKET, OUYEBUIHO, CITYKUTb
BO3BpAIlIEHUE K TPEKHEMY OTCYTCTBHUIO Pa3/ieieHUsl 3aHSITUN:
9TO 3HAYMJIO ObI BMECTE C TEM OTKa3aThCsl OT JAAJbHEHINErO pa3-
BUTHUs HayK. CpelicTBO 3TO, HANPOTHB, 3aKJIIOYAETCS B Aaslb-
HEUIleM pa3BUTHM CaMOro pasieneHust 3aHsATui. CTOUT TOJb-
KO CJIeNiaTh W3 U3yYeHUsT OOIMX IMOJIOKEHUN HAYYHBIX OOIIHO-
crer (généralités scientifiques) eille HOBYIO OTAEJbHYIO CIIElU-
anbHOCTh. ITycTh HOBBII KJIaCC yUYEHBIX, MPUTOTOBJIEHHBIX s
9TOTO, HE 3aHUMAsICh UCKJTIOUMTEIbHO U3y4YeHHeM KaKoW-HUOYIb
OT/IEJIbHOW U3 CYIIECTBYIOIINX HAYK, 3alIMETCSI €IMHCTBEHHO UC-
CJIeIOBAaHNEM COBPEMEHHOT'O COCTOSIHUSI MX, OIpeie/ieHUEeM [Ty-
Xa KaXJIOW U3 HUX, BBISICHEHMEM MX B3aMMHOIO OTHOILEHUS U
CBSI3U, CBEJIEHUEM, €CJT BO3ZMOXHO, UX YaCTHBIX IMPHUHIIUIIOB K
MEHBIIIEMY YMCITY OOIIMX TTPUHITUIIOB, CTPOTO JIEPKACH TIOJIOKH-
TeJIbHOTO MeToia. Eciv ipyrue yueHble OyayT pyKOBOAUTHCS 00-
IIMMHU TIPUHIMIIAMH, TAKUM 00pa30oM YCTaHOBJISIEMbIMU, U BME-
CTe C YCTAHOBJISIIOIIMMHU WX HCCIIEIOBATEIsIMU B3aMMHO TOBE-
PSITh CBOM Pe3yJIbTaThl, TO TOTJA pa3zieieHue Tpyda B 00nacTu
HAYYHOU JeSITeJIbHOCTU MOXKET OBITh Pa3BUTO JO KPalHUX Tpe-
JesioB 0e3 TOro, 4ToObl HayKa MOTepslach B YACTHOCTSIX, JeTa-
751X, 6€3 TOro, YTOOBI 32 IEPEBbSIMU MbI IIEPECTAIN BUIETh JIeC.

[pu Takom B3MIsizE HA [Ie710 0O00IIEHHOE 3HAHUE YKe HE OT-



JIMYaeTCsl OT CIEIMAILHOTO CBOMM UCTOYHUKOM. OHO He oTpe-
IIAeTCS OT JAHHBIX OIBITA, HE MOJTydYaeT MeTapu3nIeCKoro xa-
pakTepa, He pUTA3yeT Ha abcooTHOEe 3HaueHue. OHO CTaBUT
ce0e 3a/1auei JIMIIb BBICIIYIO CTeNeHb 0000IIEHHU I TOTO e CaMOo-
TO MO3HAHUS SABJIEHHM, CJIEJ0BATEIbHO, MO3HAHKUS OTHOCHTEIb-
HOTO, YTO COCTABJISIET COAEP/KaHKE U CIeIMaIbHbIX HayK.

Bce ckazaHHOe O 3HaHMU BOOOIIIE elie B OONbIIed CTerneHn
HPWIOKKUMO, B YaCTHOCTH, K U3y4YeHHMIO ITpaBa. 3 Bcex oTpaciieit
HayK{ UMEHHO B ITPABOBEICHUH C OCOOCHHOM CUJION YyBCTBYET-
cs1 MoTpeOHOCTh B 0bo0IIaroiel cucreme. Jleso B Tom, 4To Mbl
BOBCE He MOkeM HaOJTiofaTh Mpaso B ero 1esioM. HeGecHslii cBOaL
C €ero 3Be3aMH WM TeJIO XUBOTHOTO MbI, MPEkIe BCEro, BOC-
NPUHUMAEM, KaK OHO IIeJI0€, ¥ TOJIbKO HayJHbIN aHATN3 HayJa-
€T Hac BUJIETb B HUX CJIOKHBIN arperar MHOXECTBA OT/IEJIbHBIX
snemeHToB. He Tak B mpaBe. TyT HemocpeacTBEHHOMY HaOJIo-
JIEHUIO JIOCTYITHBI JIUIIb OT/ICIbHbIE 3aKOHBI JIa OT/IC/IbHbIE I0PH-
JMYECKHE CHEJIKH, U TOJIBKO C MOMOIIBI0 HAYYHOTO CHHTE3a MBI
COEJIMHSIEM 3TH OT/EJIbHBIC SJIEMEHTHI B [IEJIOCTHOE MPE/ICTaBIIe-
HHE I0PUIMYECKOrO MOpsiIKa, MpaBa, Kak 0co0oro daktopa 00-
IeCTBeHHOW ku3HU. [TOTOMYy B MpaBOBEICHUM OTPHIBOYHOCTH
HAyYHOTO 3HaHMsI HE HAXOAUT ceOe MPOTUBOBECA B IIEJIOCTHOCTH
HETOCPE/ICTBEHHOr0 BoCpuATHsl. KOHEUHO, 1 OT/Ie/IbHBIE I0pH-
JMYECKUE OTHOIIEHUS JIOAEN HaXOASITCS MEXKIy COOOH B CBS-
34 ¥ CBsI3U TecHOW. HO HM caMu OHM, HU 3Ta CBSA3b MEKIY HHU-
MU He TPECTABIISAIOTCS HATIAAHBIMU, OCS3aTeIbHBIMU, U TIPH-
TOM IOPUCT HE HETOCPEICTBEHHO n3yvaeT ux. OH u3yyaer, coo-



CTBEHHO, OOBIYaH, 3aKOHBI, Cy/leOHBbIE PEellleHus], CAEIKN 4acT-
HBIX JIMII, HO BECh ITOT MaTepHasl MPEJICTABISICTCS Ha TEePBIA
B3IJISA] Pa3pO3HEHHBIM, U MIPUTOM, YeM BBIIIIE pa3BUTHE OOIIe-
CTBEHHOM JKU3HH, TEM 3Ta pa3ApoOJICHHOCTh OoJibliie. PazBuTre
0OITIeCTBEHHO! JKM3HU ITPUHOCUT C OO0 BCe OOJTbIee M OOJb-
11ee OCJIOKHEHUE TeX pa3HOOOPA3HBIX, CTATKUBAIOIIUXCS MEX Ty
cO0O0I0 YeJIOBEUECKUX MHTEPECOB, pa3rpaHuvYeHUe KOTOPHIX CO-
CTaBJISIET 3a/1auy MpaBa. B c105kHOM 00IeCTBEHHOM )KU3HU OJJHU
Y T€ K€ UHTEPEChl MOT'YT CTAHOBHUTBCSI IPYT K JIPYTY B CaMBble pa3-
HOOOpa3HbIE OTHOIICHUS, M Kaxkaas popMa MX B3aMMHOTO COOT-
HOIIeHUsT TpeOyeT ISl CBOEro pa3rpaHuueHus 0cOO0U 0pUan-
YeCKOM HOpMbI. B cOBpeMeHHBIX 3aKOHOIATETbCTBAX, HAITPUMED,
UMYILIECTBEHHbIC MHTEPEChI YACTHOT'O JIMIIA HEe pa3rpaHUYMBAIOT-
Cs1 TIOTOMY OIHUM OOIIUM 3aKOHOM, & MHOKECTBOM Pa3HO00-
Pa3HBIX TIOCTAHOBJICHWIA, COIEPXKAIIMXCS B PA3JIMUHBIX OTPACIIAX
3aKOHOJATENILCTBA. [10TydnTh MOJTHOE U LIEIOCTHOE MTPeICTaBIe-
HKE O TOM, KaK HOPMHUPYIOTCSI TIPABOM YaCTHbIE UMYIIECTBEH-
HbIe MHTEPECHI, BO3MOKHO TIOSTOMY TOJIBKO ITOCPEICTBOM Hay4-
HOT'O CHHTe3a MHOKECTBA Pa3pO3HEHHBIX MOCTAHOBJICHUI 3aKO-
HOJATEIbCTBA.

Bmecrte ¢ Tem HeT Apyroii HayKu, KOTopasi Obl TaKk OJIM3KO CO-
MIPUKACAJIaCh C HETIOCPE/ICTBEHHBIMK BOITPOCAMU KHU3HH. MOX-
HO, MOXXaJTy¥, HATH YeJI0BeKa, BO BCIO CBOIO )KU3Hb HUKOT/IA HE
3aMHTEPECOBABIIErOCs BOIMPOCAMH €CTECTBO3HAHKS U UCTOPHH.
Ho npoxuTh CBOM BEeK, HUKOI/IA HE 3a/1aBasiCh BOIIPOCAMU I1pa-
Ba, JIEJIO COBEPIIIEHHO HeMbICIIMMOe. KakumM MU3aHTPONIOM BbI



HU OyzeTe, Kak HY 4yXJalTech BbI JIIOAEH, BaM HE OOOUTU BO-
pocoB o mpagse. 1o kpariHen mepe, OqHO MPaBo, MPaBO JTUYHOU
CBOOOIbI, HE MOXKET Bac He MHTepecoBaTh. UyK/Iasch JIIOfIEH, BbI
JOJDKHBI K€ CKa3aTh UM: 3[1ech cepa Moe JTUYHOCTH, CIO[a Bb
HE UMeeTe npasa BTOPTraThCsl.

Takum 00pazoM, B MpaBOBEICHUH CUJIbHEE, YeM Ije-Iroo,
JOJKHO OBUIO CKa3aThCsl CTpeMJIEHHE K 0000IIEHHOMY 3HAHUIO.
W nelicTBUTENBHHO, HAPSIYy CO CHEUATbHBIMU I0PUANYECKUMU
HAyKaMHM CYIIECTBYET M3/IaBHA CTPEMJICHUE CO3/1aTh HayKy, KO-
Topasi Obl JaBajia LEJIOCTHOE 3HaHWe O TMpaBe. TakoBa, Mmpexne
BCEro, SHUMKJIONEAUs MpaBa: OHA WJAET MEPBbIM M3 HAMEUeH-
HBIX BBbIIIIE MyTel K OOOOIIEHUIO 3HAHUS, 3a00TUTCS O pacIIu-
PEHUU KOJIMYECTBA 3HAHUS, O COETUHEHUH BCETO (PaKTUIECKOTO
Marepuasia B OHOU oOeit cucreme. Putocodus mpasa, Harpo-
TUB, CTPEMUTCS JIEAYKTUBHO MOCTPOUThH YUYEHHE O TpaBe, yde-
HHe He0OXOIMMO LIEIOCTHOE TI0 CaMOMY CBOEMY UCTOUHMKY. Ha-
KOHEII, 3apOKIAI0IIAsCSA HA HAIMX TIa3ax oOIas Teopus rpa-
Ba CTaBUT cebe 3ajavyell n3Bjeub OOIHe Havasia TMpaBa U3 Ha-
KOILJIEHHOT'O CIEelUAIbHBIMU I0PUIMYECKUMU HayKaMU SMITUPU-
YeCKOro Marepuaa.

DHUMKIONeUsl MpaBa M (duiiocodusi MpaBa BKIIOYAIOTCS
OOBIKHOBEHHO U B YHMCJIO TIPEIMETOB, MPENOIaBAEMbIX Ha I0PH-
anueckux akyabrerax. B ['epmanuu onu npenoaatorest ooe. B
Anrmun 1 @paniun Toneko unocodus npasa. Y Hac Ternepb
TOJIBKO HIMKJIoneausi. Ho npesxe, 10 yHUBEPCUTETCKOTO yCTa-
Ba 1835 r., Ha060POT, MoJIarajJoCch MpenoiaBaHue TOJIBKO (PUIIO-



coum mpasa, Tak YTO SHIMKJIONEINS CMEHIIA Y Hac (pusoco-
(uro.

Cy1iecTBOBaHME HECKOJIbKMX HayK, UMEIOIINX B CYIIECTBE
OZIHY U TY K€ 11eJ1b, 3aCTaBJIsSIeT HAC BHUMATEJIbHO OCTAaHOBUTHCS
Ha PacCMOTPEHHMH KaXI0W U3 HUX, YTOOBI CIENaTh MEXIy HUMU
CO3HATEJIBHBIA BBIOOP.



§ 2. DHIUKJIONEAUsI MpaBa

Friedlinder. Juristische Encyclopddie oder System
der Rechtswissenschaft. Heidelberg. 1847. Ortloff.
Die Encyclopadie der Rechtswissenschaft in ihrer
gegen-wirtigen Bedeutung. Jena. 1857. Opunamckuii.
CpaBHHUTENBbHBI B3MJIAJ Ha HBIHEIIHUE TMOHATHS 00
SHUMKJIONEAWU M TOHATUS O HEW JPEeBHUX TPEKOB U
pumiisiH. COOpPHUK, U3IaHHBIN B BOCTIOMUHAHKE 12 siHBapsl.
M. 1855. Cratbs VII. Peokun. O603peHHe JIUTeparypsl 1o
1opuandeckoi sHuukiaonequu. K0puauueckue 3anvcku. T.
V. CII6. 1860. Kapacesuu. Duuuknoneaust npasa. Kypc
nekuuid. Beim. 1. dpocnasns, 1872. 36epes. Iunukiioneaus
npaBa B psALy Iopuauueckux Hayk. «lOpuanueckuit
Bectauk». 1880, Ne 1.

B 00bIIEHHOM CTOBOYMOTPEOIEHUH SHIMKJIONEANs He 000-
3Ha4yaeT ocoOoil Hayku. [lox sHUIMKIIONEUel pa3yMeloT He Ha-
YKy, a Kpyr Hayk. Hanpumep, roBopsT 00 SHIMKJIONEANN HAYK
bskona, Bonba, KonTa, umest B Buy pu 3TOM YCTAHOBJIEH-
Hble UMU KJaccudukanuy HayK. [IpruMensis Ha3BaHUe SHIMKJIO-
NeUY K COYMHEHUSAM, pa3yMeloT MO/ SHIUKJIONEeAUSIMUA KHUTH,
cofepariyie B TOM WX JPyroM HOpsiike, XOTs Obl U B anda-
BUTHOM, 0003peHHe colepKaHus Oojee Wi MeHee OOIIUpPHON
TPYIITHl HAYK WK Jake BCEX HayK BOOOIIE.

Takoe NOHMMaHKE SHLIMKIONEINN HAXOAUT cebe OCHOBAaHHE
¥ B 3THEMOJIOTUH 3TOrO cjioBa. OHO 06pa30Bajioch U3 rpeuecKo-



'O BBIPKEHUS €V YVYALOG TTALOELO, OO03HAUABIIIETO KPYT HAYK,
BXOJIMBIIIUX B COCTaB cpepHero oopaszopanus. C TeM ke 3Haue-
HHEM BBIPAKEHHUE 3TO yNoTpeOnsiioch u puMisiHamu. CoOCcTBeH-
HO 3K€ CJIOBO SHIIMKJIONe U, HUKJIoneaus (3ta ¢popma ynotpeo-
JISIeTCSl U TeNepb B aHIVIMHCKOM $I3bIKE) WM Aa’Ke MPOCTO Ie-
ausi, Bonuio B ynorpeOnenue ne panee XVI cronmerus. Ilep-
Basi KHUTA, HOCAIAsl 9TO Ha3BaHWe, €CTb COUYMHEeHUe PuHresnb-
Oepra (Ringelbergius. «Lucubrationes vel potius absolutissima
kyklopaideia», 1541 r.). Tyt coOpaHbl CTaTbu 10 T'paMMATHKE,
JMAEKTHKE U PETOPHUKE U, B 0co0OM oTaene: «chaos» momerie-
HO BCE HEMoaXosliee Moj| Ha3BaHHbIe PYyOPHUKHU.

[lepeHocs Takoe NOHMMAaHKE SHIMKJIONEANU, B YACTHOCTH, Ha
SHIIMKJIOTIEIMIO TpaBa, M TIOJl HEel0 pa3syMeloT He 0ojee Kak 00-
A, KPATKUI OYepK COAEpKaHUsI BCeX BOOOIIE I0PUIMUECKUX
HayK B COBOKYMHOCTU. IlepBOil KHUTOIi, HOCSIEH Ha3BaHUE
SHIMKJIONIEIUN TpaBa, Obuio counHenue [ yunuyca (1638 r.).
Ho I'yHHMYC TOJBKO TEpBbId ymoOTpeOWs Ha3BaHWE SHIIUKJIO-
nequu mpaea. [lon apyruMu ke 3arjiaBUsIMU KHUTU TTOJOOHO-
r'0 COZIEP’KaHUs COCTABJISUTUCH U JI0 Hero. [lepBbIM counHeHueM
10 SHIUKJIONEMU MpaBa OOBIKHOBEHHO Mpu3HaeTcs «Speculum
judiciale» dypantuca (1275 r.), Ho eaBa i cripaBeinBo. Oc-
HOBaHMEM 3TOMY IOCIYKHWIO TO, YTO coAepkaHue 3eplaia oT-
HOCHUTCSI M K PUMCKOMY, U K KaHOHWYecKomy MpaBy. Ho ogHo
9TO OOCTOSITEILCTBO HE MOKET CIIYKHUTh JOCTaTOUHBIM OCHOBA-
HUeM npusHath 3epuasio ypaHrtuca sHiMKIoONeuen. Bo-nep-
BBIX, OHO OOHMMAaeT COOOI0 HEe BCe TIPABO: B HEM HE COIAEPKUTCS



BOBce (heoJaTbHOTO MpaBa. PUMCKOe ke MpaBo Tak TeCHO CBsI-
3aHO ¢ KAHOHMYECKUM, YTO COBMECTHOE MX PaCCMOTpPEHHE Tpe-
00BaJIOCh U TIOMUMO BCSIKMX SHIMKJIONEAUYECKUX 1ieseid. Bo-
BTOPBIX, 3epuajio lypaHTuca npeaHa3Havyaloch CIykKUTh PYKO-
BOJICTBOM He JIJIsl M3YYeHUs MpaBa B €ro IejoM, a il I0pH-
CTOB-TIPAKTUKOB B MX Cy/IeOHOM JeSITEIbHOCTH.

CBowu o01111e B3IJIS/16I Ha ITPABO aBTOP U3JIOKUI B HEOOJBIIOM
«Prooemiumy», e pa3nuyaer, Mex1y MpOYrM, IIECTh 3aKOHOB
10 YMCTY KpbUIbEB XepyBUMa: per sex alas, sex leges intellige;
prima est lex naturalis, secunda mosaica, tertia prophetica, quarta
evangelica, quinta apostolica, septa canonica.

[TpaBusibHEEe OTHOCUTH BO3HUKHOBEHHE HIIUKJIONEMUECKON
sutepatypsl K XVI B., Korjga siBUJIOCh MHOKECTBO ITPOU3BE/IE-
HUIA METOJOJIOTMIECKOTO M CUCTEMATUYEeCKOro XapakTepa, 00-
HUMAaBUIMX BCE OTpaciau mpasa. M3 HUX OCOOEHHOro BHUMA-
HUS 3aCITyKUBaeT COUMHeHue Hemelkoro opucta Jlaryca ( Lagus.
«Methodica juris utriusque tradition», 1543 r.). OHO umeno a0
KOHIIA CTOJIETH S, IO KpaHEW Mepe, eIlle CEMb U3JaHUI U, KPOME
TOTO, /IBa pa3a ObUT0 M3/1aHO B iepepadoTke Ppeiiruyca. Bee 1o
yKa3bIBaeT Ha OOJBIION ero ycrex. ITa KHUTa JOJKHA ObITh MPU-
3HAaHA TIEPBOM CHUCTEMATUYECKOW SHIMKJoneauend rnpasa. OHa
oOHMMaeT co00I0 He TOJIBKO YaCTHOE M IMyONMYHOE MpaBo, HO
TaK ke MOJOKUTENbHOE U (priIocoCKOe, U BCe ero COYMHEHNE
cooOpa3HoO ¢ 3TUM AenuTcsa Ha e vactu: I pars philosophica
u II pars historica. B nepBoii u3 HUX paccMaTpyBaIOTCS POKC-
XOXJIEHHUE TpaBa (3aKOHOJATEIbCTBO M OOBIYAN ), ICTOJIKOBAHUE



Y IIPUMEHEHHE 3aKOHOB, aHAJIOT U, (PUKILIMSI; KPOME TOTO, TYT ke
M3JI0KEHO eT0 YUeHHe 00 eCTeCTBeHHOM MpaBe. Bo BTopoii yactu
TOBOPUTCS O TIOJIOKUTENIBHOM IpaBe. TyT XxapakTepusyloTcsl OT-
JeJibHble MHCTUTYTHI (forma juris), mpuyemM OTHOCUTEIBHO KaX-
JIOTrO CTaBATCSA CJIEAYIOLIME YETHIPE Bonpoca: 1) KoMy npuHajyie-
KUT TpaBo? 2) Kak OHO mpuodpeTtaercs? 3) Kak OHO TepsieTcsi?
4) Kak OHO OXpaHsieTcs?

HazpaHue sHUUMKIIONEANM TpaBa MOSABJSETCH, KaK Mbl YXKe
ckazamu, He paHee XVII cronerus. IlepBoe mnpousBene-
HUE C TakUM Ha3BaHWeM ecTb KHura ['yHHuyca (Hunnius.
«Encyclopaedia juris universi. Colon. in folio», 1638 r.). Ono
OBUIO 3aTeM M3aaBaeMo BHOBb B 1642, 1658 u 1675 rr. Bcee
COUYMHEHME NeJTUTCS Ha MSTh YacTel W MPE/CTaBisieT 0003pe-
HHUE IpaBa 0 COBEPIIEHHO BHEIIHEN cucTeMme: 1) o mpwia
(jus personae); 2) de judiciis et processu judiciario; 3) de
contractibus; 4) de materia ultimarum (rie paccMaTpuBaeTcs u
HACJIeIOBAHUE T10 3aKOHY).

['yHHMYC TpU3HAETCs] BCeMU UCTOPUKAMU JIMTEPATypPhl I0pH-
JMYECKOUN SHIMKJIONEIUN He TOJBKO MEePBbIM, YHOTPEOUBIIUM
ero B XVII B.,, HO ¥ emuHCcTBEHHBIM. HO 3TO OIIMOOYHO.
Yepes aBa roma mociie BbIXOAA B CBET KHUIM ['yHHMYyca, B
1640 r., B0 ®PpaHKkdypre ABWIOCH COYMHEHHE MO 3arjlaBU-
em «Ensyclopaedia juris publici, privatique, civilis, criminalis,
feudalis»; autore Philippo a Vorburg. Jta KHUra HAYMHAETCS C
peun [ajutynius o 3HaUYeHWH BCeoOIel SHIMKIIONESNH, TOCe
4ero criepyet npeaucioBue camoro @opOypra 00 I0pHINIeCcKOi



SHIMKJIONEIMU. 3aTeM, caMa KHUTa COCTOMT U3 ABYX 4YacTeu,
BEChbMa HEPABHBIX 10 00BEMY:

1) cobpanme opuanueckux npasuin «Nux regularis jundica
sive accurata et articulosa Enucleatio atque expositio omnium
juris civilis regularum», cocraBieHHoe Bonbpranrom Curus-
MYH/IOM, amadeHOyprcKuM JIEKaHOM, U 2) IOPUAMYECKUI CII0-
Bapb.

Kpome »stoii sHumukmonequun Popdypra B 1675 1. BbHI-
IUI0, TakXe HE YIOMUHAEMOE HHUKEM U3 SHIUKJIONEAU-
croB, counHeHue YHpepdepra (J. M. Unverfirth. «Paediae
Jurisprudentiae»). OH Tak onpegensier «mneauio»: «Paediae
vocabulum proprie significat institutionem puerilem, qua, si bona
sit Ltwv sowdov animi ad virtutes et bonas artes capessendas
subiguntur» (P. 2). Llenei «neaum» OH HACUUTHIBAET CEMb, MEX-
JIy TIPOYMM, OTpeJie/ieHre IpaHuI] OTAeIbHBIX Hayk (1), onpene-
JICHWE UCTOYHMKOB U KPUTEPUEB HAYUHBIX UCTUH (3), HAy4YHOTO
MeTora (4) ¥ O3HaKOMJIEHHUE C JIMTEPATypPHBIMU rocoOusMu (7).
Coobpa3HO ¢ 3TMMHU LEISIMH pacriagaeTcsl U U3JI0KeHUe KHU-
ru. Best oHa nenutes Ha 23 r1aBbl, cofiepiKalliye UCKITIOUUTEb-
HO U3JI0KEHHEe OOIIMX BOMPOCOB, MOJOOHBIX YKa3aHHBIM HaMH,
a OTHIO[Ib HE U3JIOKEHHUE CONEPKAaHUS OTAEIbHBIX HayK. [ToaTo-
My KHUTa YH(pepdepra 1Mo cBoeMy COIepKaHUIO JOJKHA OBITh
rocTaBJieHa Bhlilie KHuru ['yHHMYCA.

B XVIII B. B 10pUIMYECKO-HIIMKIIONEANYECKON JIUTEPATY-
pe MpOSIBJISIETCsl [BA CYIIECTBEHHO PA3/MYHbIX HAIpaBJICHUSI.
370 croneTre ObUIO 3MOXOM HauOOJBIIEro pa3beauHeHus (hu-



JI0CO(PCKOTO M TMOJIOKUTESTHHOTO 3HAHUS, YTO OTPA3WIOCh U Ha
sHUMKJIoNeusAX. OJHU U3 HUX HAIlMCaHBl O[] BIMSHUEM JIOT-
MaTUYeCKOrO WM TOJOXKHUTENBbHOITO, KaK €ro Torna HasblBa-
7, HarpasiieHus. TakoBa, Hanpumep, sHIMKIoneaus Credana
[Tiorrepa (Piitter St. «Entwurf einer juristischen Encyclopédie».
Gottingen, 1757 r.), KOTOpBII COOCTBEHHO U BBEJI HA3BAHUE H-
LMKJIONeAUH B o0lliee ynoTpedyeHre U BMECTe C TeM OTAEUI OT
SHIIMKJIONIEIMU METOIOJIOTHIO, YTO €/Ba JIU MOKHO CUMTATh 3a-
ciyrou. JIpyrue sHIMKJIoNe 1My MpUHAMJIeKaT K (pUIocopCcKoMy
HarmpaByieHuio. TakoB xapaktep mpousBeneHnii HerrenpOmanra,
M3BECTHOTO nociieioBatessi Boibga. OH Hanucasl HECKOIBKO py-
KOBOJICTB IO SHIIMKJIOTNIE/INH, TOTb30BABIIMXCS B CBOE BpeEMs
O0JIBIIIOI M3BeCTHOCTHIO. Ho BimsiHue BONb(GOBOW M KAaHTOBOM
(unocopun Ha SHIMKIONEANIECKYIO JUTEpaTypy OBUIO JIUIIH
BHellIHee, (popMasibHOE. DHIIMKJIONEIUH, HAMCAHHBIE MO BJIU-
SIHUEM 3TUX (PUI0COPCKUX CUCTEM, OCTABAMCh MO-TIPEKHEMY
JIMIITh KPATKUM OUEPKOM COZIEPKAHUS CHIEIUATBbHBIX HAyK — He
6onee. Putocodpckoe yueHne JaBajio MOAXOAAIIYI0 (hOpMy IS
TAKOTO0 KOHCMEKTOOOPA3HOrO M3JI0KEHUS, JaBaJl0 TOTOBbIE CXe-
MBI, pyOpHKH, KATEropuy, HO He 1aBajio BHYTPEHHErO eIMHCTBA
W3JI0KEHH A, HE JaBaJIo 0000IIA0IEN U 00 bEeIUHAIONIEN MBICIIH.

TonpKo ¢ Havas1a HACTOALIETO CTONETUSA TAKOU XapaKTep I0pU-
JUYECKUX SHUMKJIONEAUNA MeHseTcs. SBisioTcss HOBblEe, Oosee
BBICOKHE TPeOOBaHUS OT SHIIUKJIONEIUN. DHIIUKIIONEUCTHI ke
HE JIOBOJILCTBYIOTCS TOJIbKO KPATKUM M3JI0KEHUEM COfIEpKaHUS
OT/IEJIbHBIX I0pUANYECKUX HayK. OHM CTpeMSTCS cO3/1aTh U3 IH-



IUKJIONIEIUHA CAMOCTOSITEIbHYIO HAYKY, UMEIOIIYIO CBOIO OCOOYIO
3a1a4y. DTO HOBOE HalpaBJIeHUE, BUISAIIEE B SHIIUKIIONEIUH He
0COOBI TOJBKO MPHUEM U3JIOKEHUS HAyKH, a 0COOYI0, CAMOCTO-
SITENTBHYI0 HAYKY, CIIOKUIIOCH IOl HETTOCPEICTBEHHBIM BIIMSTHU-
em yuenus Lllesinra u [erensi, BiepBbie 3arOBOPUBIIMX 00 9H-
IUKJIONENY KaK O HayKe.

MbICb O HEOOXOAMMOCTH BO3BBICHTH SHIMKJIONEAUIO 10
CTENeHH CaMOCTOSITEJIbHON HAyKU SIBJISIETCS B CHJTY CO3HAHMSI
HEYJOBJIETBOPUTENILHOCTH OObIIEHHOTO ee moHuMaHus. Cyre-
CTBOBaHME SHIMKJIONEANN 00YCIOBIMBAETCS, KOHEYHO, TEM, UTO
HEyJOOHO HAYMHATH M3yUYeHHUe IIpaBa Co CIIeIMaIbHBIX HayK, Ha-
npuMep, rPakaaHCKOTO WM TOCYIapCTBEHHOTO MpaBa; u3Jarasi
YacTH, OHU MPEIIONaraioT yke 3HAKOMCTBO C IIEJIbIM PSIZIOM 00-
MIUX IOPUANIECKUX TTOHSATHN, HATPUMED, O TIPaBe B CYOBEKTHUB-
HOM M OOBEKTUBHOM CMBICTE, 00 IOPUIMYECKOM WHCTHUTYTE, O
NPABOCIIOCOOHOCTH U JIEECTIOCOOHOCTH U T. TI... [lake ucropus
npaBa M Ta MpearnoyiaraeT yke 3HAKOMCTBO C STUMM MOHATHSA-
MU, TaK KaK BCSIKast UCTOPHS €CTh MPEKJIe BCETO NIEPEBOJI UCTO-
PUYECKUX SIBJICHUH Ha SI3bIK COBPEMEHHBIX TIOHSTHI, & UCTOPHS
NpaBa — Ha SI3bIK COBPEMEHHBIX I0PUINYECKUX MOHATHIA. Takum
0o0pa3oM, JEHCTBUTEIBHO YyBCTBYETCSI TTOTPEOHOCTH B 0COOOM
Kypce, BBOIAIIEM B U3yUeHUE TIpaBa, YCTPAHSIONIeM HeOOXOH-
MOCTh HaYMHATH MPSIMO C YacTel Hem3BecTHoro 1enoro. Ho co-
OTBETCTBYET JI STOW LIEJIN TpeiiaraeMoe CPeaCTBO, ITO OYEHb
coMHUTENbHO. COMHUTEBHO, YTOOBI KPAaTKMA OYEpK BCEX Ya-
CTel MpaBOBeJIEHNSI MOT JICWCTBUTETHHO BBECTH B M3yUEHHE ITpa-



BoBejieHHs1. Eciin HeymoOHO HauMHATh C TOJPOOHOTO U3yUeHUsI
JacTel, TO TaK ke HEYJOOHO HavaTh U ¢ HEMOAPOOHOTO, TaK KaK
HEeyZ00CTBO 3TO 00YCJIOBJIEHO He TIOIPOOHOCTHIO, @ YACTHOCTHIO,
OTPBIBOYHOCTHIO N3yUueHHUsI. ECIIM YeIoBeK O3HAKOMUTCSI CO 3Ha-
YeHUEM IJIABHEHIIUX TEPMHUHOB, C pa3jie/ieHMeM HayKd Ha OT-
JeJIbHBIE OTPACIIH U C COfIEpKaHUeM KaXI0W 13 HUX, ero u3yue-
HUe TIpaBa He CJeJIaeTcs elle OT 3TOro ocMuicjaeHHee. [TomyuuThb
KpaTKOe MOHSITHE O YaCTSAX — HE 3HAYHUT ellle TOJIyYUTh MIOHATHE
u o nesiom. CoelMHEHNE YacTel B OHO JKUBOE 1IEJI0€ HE ECTh BO-
BCE TaKOEe JIETKOe ¥ TIPOCTOE JIEJI0, YTOOBI OHO CaMO COOOM aBa-
JIOCh KaXJJOMy O3HAKOMUBIIIEMYCSI C YaCTSIMH. DTO JTOKa3bIBaET-
Cs1 y’Ke TeM, UTO, KaK YBUMM HUXE, IO CHX MOp 00II[asi CUCTeMa
IpaBa COCTABJISET ellle MpeaMeT KOHTpoBep3. Kparkoe 0603pe-
HHE BCEeX YacTel MPaBOBENICHUSI IaXke eIlle MeHee CIIOCOOHO BBe-
CTM HAYMHAIOIIETO B U3yYeHHe MPaBa, YeM CIieliaIbHOe U3yde-
HUEe OJJHOM Kakoi-HuOyab oTpaciu. CrienuajibHOe U3ydeHue, He
CTECHEHHOE TPeOOBAHUSIMU JIETKOCTH U KPATKOCTH, MOXET y/e-
JIMTh JIOCTATOYHO BPEMEHM Ha PACCMOTPEHHUE JIAHHOW OTpaciu
MMEHHO B CBSI3M C 1ieJIbiM. M31aras Bce copepkanue JaHHOM OT-
paciv TNpaBoOBeJIeHHs, Cpa3y BBOJMINL M3ydatoriero in medias
res. BorarcTtBo coiepkaHus 3aMHTEPECOBBIBAET €ro, a CTpOras
HAyYHOCTh U3YYEHUs MPUYJaeT K HAyYHOMY METOJTy UCCIIe/IOBa-
HUs1. Kparkoe, KOHCIIEKTOOOpa3HOE W3JI0kKEHNEe, HAITPOTHB, yXkKe
TI0 CKYTHOCTH COJIEpKaHKsI BOBCE HE MOKET 3aMHTEpeCcOBaTh. by-
Jy4d JITKUM, OHO HE MPOHUKAET B TIyOb MpeaMeTa U BMECTO
3epHa JIaeT TOJILKO CKOPIIYITY.



K 3TuM cOMHeHMsIM, BBITEKAOIIMM U3 YCJIOBUM IpenojaBa-
HUSI, TIpUcoequHsieTcs psin apyrux. [lorpeGHOCTB B 00IeM 3Ha-
KOMCTBE C HAyKOW, KakK C IIeJIbIM, YyBCTBYETCS HE TOJBKO Ha-
yrHamUMU. Y1 crienuanuct, caMocTosSTeNbHO pa3padaThiBaio-
UM YaCTHBIE BOMPOCHl HAYKH, YYBCTBYET Ty k€ MOTPEOHOCTb.
Pa3Butie Hayku BesieT Bce K OOJIbIIel v OONbIIEH Crieruanm3a-
1un. [TomoOHO ApyruM HayKam U B TIPABOBE/ICHUU CIIEIUAIN3a-
1Ms JesaeT Bce Oonblve U Oosnblive ycrexu. Mexay cTapbiMu
IOpPUCTAMU CaMOCTOSITEIbHOE U3yUeHHUE BCEX OTpaciiell IpaBa He
6110 penkocThio. Eie B epBoil MOIOBHHE HACTOSIIIIETO CTOJE-
THSI MOKHO YKa3aTh HEMAaJo Mucatesieil, OMHAKOBO M3BECTHBIX
B UCTOPUU ABYX WIH TPEX IOPUAUYECKUX HayK. TakoBbl, HAIIpU-
mep, K. C. Laxapua, myOmuimcT 1 UMBWIKCT, [ edrep, Kpumu-
HATUCT ¥ MEXTYHAPOJHUK, BITyHWIH, MeX TyHApOIHUK, TTyOIIH-
IIUCT U LIUBUINUCT, U T. . Ho Teneps u B mpaBOBedeHUM Jiesi-
TEJIbHOCTb OTAEJIbHBIX YUEHBIX OTpaHUYMBAETCs Bee Ooiee y3KOoi
cepoii. CocpeoToueHne CaMOCTOSTENILHOTO MCCIIEJOBAHUS B
Oonee orpaHuveHHON cepe, TpedyeMoe pa3BUBAIOIIEICS CIie-
Manu3anyeli, He 0O0yCIOBIMBAET, OMHAKO, HEOOXOAUMBIM 00pa-
30M y3KOCTH ¥ MEJIOYHOCTH TOJTyYaeMbIX OT TAKOTO CHIEMAIbHO-
IO UCCJIeJOBaHUsI HAyUHbIX pe3y/ibTaTtoB. M crporo-crnenuaibsHoe
UCCJIEJOBAHUE MOXKET, ITPU HAAJIEKAIIEH TOCTAHOBKE, TPUBECTU
K IIIAPOKUM pe3yJibTaTaM, MPOJUBAIOIINIM CBOW CBET Ha BCE Ye-
JIOBEeYEeCKOe Mupoco3epuanue. Jlyuiiee A0Ka3aTesbCTBO 3TOMY
npumep JlapBuHa. Byayuun 300710roM 1 ocraBasich UM, OH MpHU-
1111, OJJHAKO, K YCTAHOBJIEHUIO B CBOEM YUYEHUM O MPOUCXOKE-



HUM BUIOB TAaKOTO IMUPOKOro 0OOOIEHHs, YTO HA HEM CTPOMT-
Cs1 TeTiephb 11eJI0e HOBOE MUPOBO33PEHHE, C TIOJTHBIM ITPAaBOM Ha-
3bIBAEMOE «JIAPBUHUCTUYECKUM». HO /1151 TaKOM MIOAOTBOPHO-
CTHU CIIEIMAJIbHOTO M3yUYeHMs HAJIO JaTh eMy HaJUIeKallylo Io-
CTaHOBKY, HaJI0, padoTast HaJl YaCTHBIM BOIIPOCOM, HE TePSITh U3
BUJTy OOIMX 3334 MO3HAHUS, HAJIO HA Pa3pabOTKy YaCTHOCTE!
CMOTpETDb He KaK Ha I1eJIb, a KakK Ha cpeicTBO. CIIOBOM, Kask/Ibli
CIIEIUAJIMCT, KaK Obl YaCTeH HU ObLT MPEIMET €r0 UCCIIEIOBAHN,
JOJDKEH CTABUTH ceOe LIEJBI0 3HAHME, KaK OgHO Iienoe. s sto-
ro HEOOXOIMMO yXke UMETh TPEJ/ICTaBIeHre O HayKe KakK O Iie-
JIOM, COOTBETCTBYIOIIIEE IAHHOU CTa[IMU Pa3BUTHsI HAYYHOTO 3Ha-
Hus1. Ho oTkyna Bo3bMeT ero crierpaauct? Boipabortats ero cam
MOJKeT Jlajieko He BCAkui. st aToro Tpedyercss OOBIKHOBEHHO
TaK MHOTO TPY/Ia, YTO HE OCTAJIOCH ObI BPEMEHH JIJIs1 pa3padOTKU
CBOEH CIIEIMAIbHOCTH, IIOTOMY YTO KpaTKoe 0003pEeHUe Cofiep-
’KaHWS PA3JIMYHBIX HAYK PEIIMTEIbHO He CIIOCOOHO MPUBECTH K
0ObeIMHSIONIEMY TPEICTABIICHHUIO O HayKe Kak O 1iejioM. Takoe
KpaTkoe 0003peHre He MOXET TOUHO TaK ke OMPENeSTUTh COOT-
HOIIIEHUSI JIAHHOTO YacTHOTO BOIPOCA, CIYXKAIEro MpeaMeToM
U3yUYeHHUsl CTelUaiucTa, ¢ APyrMMU HayYHBIMUA BOIIPOCAMU: HE
MOXET MOTOMY, YTO MO KPATKOCTH CBOEH OOJIBITMHCTBA YaCTHBIX
BOIIPOCOB OHO W HE KOCHETCS.

Takum 00pa3oM, SHIMKJIONEIUs, B OObIIEHHOM ee TTOHMMa-
HUM, HE CIIOCOOHA Y/IOBJICTBOPUTh HU YUeOHOM, HU, TeM OoJiee,
HAy4YHOU NOTPEeOHOCTH B 0000IIAIOIIEM MPE/ICTABIEHUH O HayKe,
KaK O LIEJIOM.



OTU HEJIOCTATKU MOCTAHOBKM SHIUKJIONE/INHU, KaK KPATKOrO
U JIETKOTO 0030pa, 3Ta HeleaecooOpa3HOCTh B TIOHUMAHUH SH-
IIUKJIONIE/INY, KaK KOHCIIEKTa IPYyruxX HayK, HE MOIJIa He TpU-
BECTU K MBICIM O HEOOXOAMMOCTH MPUIATh SHIMKJIONEANU Xa-
paKkTEp CaMOCTOATEIHbHON HAYKH, UMEIOIIEN CBOEH 3a/1ayeil Bbl-
sICHeHUe OOIIel CBSI3W Pa3IMYHBIX BOIPOCOB, U3YYaeMbIX CIie-
IUAILHBIMU HayKaMH B OTJEJIBbHOCTU. DTY-TO MBIC/Ib U Pa3BUII
lemuHr B cBoMX «YTeHUsAX 00 akageMUYeCKOM H3YYEeHUU».
CornacHo cBoeMy 00ITIeMy MUPOBO33PEHUIO, TI0 KOTOPOMY Bce
B MUpPE HAXOIUTCS B OPraHUYECKOM CBSI3U, OH U HA HAYKy CMOT-
peJi, Kak Ha )kuBoi opranu3m. OTaenbHbIe OTPACIU €€ — He MepT-
BblE, MEXaHMUECKUE YaCTH, a TaKKe KUBbIe YaCTU KUBOTO Iie-
noro. Kak opraH mo60oro opranu3ma MOXeT ObITh ITOHSIT JIUIIIb
TOJIBKO TOJ1 YCIIOBUEM €TO U3YyUEHUsl B CBSI3U C 1IEJIBIM OpraHu3-
MOM, TaK W KaxJas OTpacib HAYKH MOXET ObITh IOHSITA U U3Y-
YeHa HACTOSIIIMM 0O0pa3oM TOJIbKO B CBSA3M C 1iefibiM. [loatomy,
npex/e U3ydeHHs CIelUaTbHbIX OTpaciieid, HeOOXOAUMO O3Ha-
KOMUTBCSI C HAYKOHM, KaK OIHMM LEJIbIM. DTOW LEMN U JOKHA
CIIyKUTb SHIIUKJIONEANS], UMEIOIIasi CBOUM MPEAMETOM I1e710CT-
HOE M3y4YeHHue Bcell 00JIaCTH YeIOBEYECKOro BUACHUS U SIBJISIIO-
mIasicsi, TAKUM 0Opa3oM, He OJIHOM U3 CHelUaIbHBIX HayK, a Ha-
YKOU HayK, CTOSILIEN HaJ APyTMMHU HayKaMH, IOTEHIINPOBAHHOU
HAyKOM, yKe cofiepxkalneid B cebe Bce TO, YTO C MOAPOOHOCTHIO
PACKpBIBAETCSl B HAYKaxX CIelUaTbHbIX.

Yuenue ['erenst npeacrapiser emie Oonee CMeJIbIi U CTPOM-
HBIU cHTE3. B HEM Bech MUp SIBJISIETCS HUYEM UHBIM, KaK Herpe-



PBIBHBIM JIMAJIEKTUYECKUM CaMOPa3BUTHEM a0COIIOTHOTO MBIIII-
JieHUsl. DTOT CUHTETUYECKUN B3IJISA[ OH PACpOCTPAHUI U Ha
HayKy, KOTopasi cama, sIBJISISICb OJITHUM U3 MOMEHTOB JIUAJIeKTH-
YECKOI'0 Pa3BUTHS, TAKKE MPEJICTABISAET B CBOUX OTPACIISAX MO-
MEHTBHI IMATIEKTUUECKOrO JBMKeHU. [10aTOMY, ecTeCTBEHHO, OH
TpeOOoBaJI U3yUeHHsI OTJEIbHBIX OTpaciiel 3HAHUS B CBS3M C Tie-
JIBIM, TaK KaK CIIeIUa/IbHbIe HAYKU SIBJISIIOTCS /1J1sl HETO JIMIITb MO-
MEHTaMU JAUATIEKTUYECKOTO Pa3BUTHS OQHOM 11€JI0M HAayKHU.
Nnen, Brickazannble [lesummaroMm m [erejiem, BhI3BaJIM 3Ha-
YUTETbHOE OKUBJIEHUE SHIIMKJIONEANYECKON uTeparypsl. Jlyd-
e M3 HOBEWIIMX OPUIUYECKUX SHIMKIONEIN BCe Ha-
nucaHbl Mo Oosee WM MeHee NpPSAMbIM BIMSHUEM 3TUX
uaen. V3 sHuukiIonenui, HamvcaHHbIX B ayxe lerens, 3a-
CJIyKMBAIOT BHUMaHUA 3HIMKIoneauu Kapna ITorrepa ( Piitter
K. «Der Inbegriff der Rechtswissenschaft, oder Juristische
Encyclopiddie und Methodologie», 1846 r.), BriepBble BKJIIOUMB-
IIEr0 B SHIMKJIONEANIO W3JIOKEHHe BCeoOIIel MUCTOpUU Tpa-
Ba, 1 ®pumnennepa (Friedldnder. «Juristische Encyclopidie
oder System der Rechtswissenschaft», 1847 r.), npeacraBus-
IIero B HEOOJBINIOW CBOEW KHUKKE JIYUIIYIO TMOIBITKY HEI0CT-
HOTO U3JIOKEHUsI SHIMKJIONEIUH, KaK 0COOON HAyKW. DHIIMK-
JIOTIE/INY, SIBUBILKECS TOJ] HETOCPEACTBEHHBIM BIUSIHUEM (DU-
nocodekoit cuctemsl Hlennmnara, KakoBa, HAMPUMEP, SHITUKJIIO-
nequsi Pynrapra (Rudhart. «Encyclopddie und Methodologie
der Rechtswissenschaft», 1823 r.), He OTIMYAIOTCA OCOOBIMU
noctrouHcTBamu. Ho 3ato B gyXe OpraHMyeckoro MUpOBO33pe-



HUsl, COCTaBJISIIOIIEr0 CaMOE€ BaXXHOE OCHOBAHME ILEJJIMHIO-
Ba y4Y€HUsl, HAMMCAHBl TPU JYyUlllUe W3 HOBEHIIUX HEMEILKHX
SHIMKJIoNeIun: ApeHca, Bapukenura u Banbrepa. ¥ Apenca
(Ahrens. «Juristische Encyclopéddie», 1857 r.); umeercs u pyc-
CKUI MepeBOf]) OPraHMUECKOe MUPOBO33PEHUE SABJISETCS B TOM
BUJIe, KAK OHO BUAOM3MeHeHO Obuto Kpayse, oqHUM W3 TO-
cnenosarene lennunra; Bapukenur ( Warnkonig. «Juristische
Encyclopéddie», 1853 r.) B cBOeil SHUUKIIONEAUU SIBJISETCS MO-
clieioBaTesieM TaK K€ OpPraHMYecKoro yuyeHuss Puxre miajiie-
ro, ¥, HaKOHell, B sHIMKJIonenuu Bansrepa ( Walter. «Juristische
Encyclopéddie», 1856 r.) opraHnueckoe HarpaBJIeHUE COEAUHSI-
eTcs C TeoJNIOru3upyoMmM HarpasieHreM LlTasns.

Bce Ha3zBaHHbBIE SHIMKIIONEIUN HACTOSILIETO CTOJIETUSI SIBJISI-
I0TCsI, TAKMM 00pa3oM, MpUHAJIEKAIMMU K (PIITI0CO(PCKOMY Ha-
npaeieHuio. HarmpapieHre 3T0 He ObUIO, OIHAKO, €IUHCTBEH-
HbiM. Kak 1 B XVIII B. HapsAay ¢ HUM 3amMeyaeTcsi U MpPOTHU-
BOIMOJIOJKHOE HarlpaB/ieHUe, TPUHUMAIOLIEE Terephb Mperumylle-
CTBEHHO ucmopuueckuii Xapakrep. B nyxe Takoro ucropuye-
CKOrO HarpapJieHUs1 HanvcaHbl sHIuKIoneauu Panvka ( Falck.
«Juristische Encyclopddie». 1821 r. 5 Ausg, 1851 r.) u bimome
(Blithme. «Encyclopédie der in Deutschland geltenden Rechte, 1
Ausg. 1847-1854 rr.; 2 Ausg. 1855 1869 rT.).

CopOKOBbBIE M MATHIECSATHIE TOIbI HACTOSIIETO CTOJIETUSI Obl-
JIM 3MOXOW HAMOOJMBIIEro MPOIBETAHUSI SHIMKJIONEINYECKON
sureparypsl. Ho 3atem Hactynun ee ymajgok. Ecim He cuu-
tate KHUrK lompammvunra (Goldschmidt. «Encyclopéddie der



Rechtswissenschaft», 1862 r.), maomein He U3I0KeHUE SHIUK-
JIOTIE/IMY, A TOJBKO KPATKYyI0 CXeMY Kypca C YKa3aHHEM JIuTe-
parypsl, TO TMOCJe Ha3BaHHBIX COYMHEHUU 10 BOCBMUIECSITHIX
rofoB He fBJSIOCH Oosiee B I'epMaHMM HU ONHOM TMOMBITKU
LEJIOCTHOTO M3JIOKEHUS] SHIMKJIONEINU. DHIMKIIONEAUs mpa-
BoBesieHus Lomsuengopda (Holtzendorf F. «Encyclopéddie der
Rechtswissenschaft», 5 Ausg. 1889 r.) npejcrasisier codolo He
Oosiee Kak COOpPHMK cTaTeil pa3nuyHbiXx aBTOpoB. CTaThu 3TH
COEIVHEHBl B [IBa OTAEJbHBIX TOMa. B mepBbIil BOILIM Kpat-
KHe OYePKU OT/IEJIbHBIX I0PUJUYECKUX HAYK, KOTOPBHIM IMPEIo-
CJIaH KpaTKUi o4epk oOiiero yueHus o npase Mepkens. Bropoit
NPe/CTaBIsAET COO0I0 IOPUANUECKUI clioBapb. Takum obpazom,
0 HAYYHOU BbIpaOOTKE SHIMKJIONEANH, Kak ee noHumainu [llen-
nvHr U [eresnb, He MOXET OBITh U pevu.

Tonbko B 1885 r. mosiBUiach HOBasl MOMBITKA CUCTEMATHYe-
CKOM 00pabOTKH SHIMKIoNeun — «FOpuaudeckas SHIUKIIONe-
msi» Mepkensi (Merkel. «Juristische Encyclopiddie», 1885 r.).
Ho B Heli ¥ MOMKHY HET O 3aMBICJIE SHIIMKJIONEIUCTOB MSATUAECS-
THIX TOZIOB: C/IeJIaTh W3 SHIMKJIONEIUH MOTEHIIMPOBAHHYIO Hay-
Ky. ¥ MepkeJis 1e10 orpaHUYMBAETCsl 0030pOM OTAETbHBIX I0pH-
JUYECKUX HayK, U, CJIeJOBATEJIbHO, aBTOP HE MPU3HAET SHIUK-
JIOTIEINIO OCOO0M, CAMOCTOSITETHHON HAYKOW. DTO HUCKOJIBKO HE
ymaJisieT 3HaueHusl Ha3BaHHOro mpousBenaeHus Mepkess. Oco-
OeHHO mepBasi, 00IIast YacTh €ro SHIMKJIIONEANH, Jalolast KpaT-
KM OYepK OOIIel TeOprH IpaBa, IMPeCTaBIsAeT BeChMa IIeHHBIN
Y MHTEPECHBIN BKJIAJ] B COBPEMEHHYIO IOPUINYECKYIO JIMTEpaTy-



py.

To ke camoe JOKHO CKa3zaTh W 00 SHIMKJIONEIUN
lapenca (Gareis. «Encyclopddie und Methodologie der
Rechtswissenschaft», 1887 r.). Ona gaxe ele Oojiee UMeET Xa-
PaKTEpP MPOCTOro 0OO3PEHMUSI COIEPKAHUS OTACTbHBIX I0pUANYe-
CKUX HayK, TaK Kak 0oOIasi 9acTh B HeW MOy YrnIia ropa3io MeHb-
miee pazputue. Cam ['apeuc onpenenser SHIUKIONENI0 KaK CH-
cremaruyeckoe 0003peHue Mpasa.

He6omnbimas KHWKKa ParkoBckoro (Ratkowsky.
«Encyclopddie der Rechts und Staatswissenchaften als
Einleitung in deren Studium». Wien, 1890 r.) pacnagaercs Ha
TpY YacTu. B mepBoii — BBISICHSIOTCSI OCHOBHbBIE I0pUANYECKHE
TIOHSITHS, BO BTOPOM — JaeTcsi 0003peHre COOCTBEHHO I0pHIIe-
CKHX HayK, B TPETbEN — rOCYAAPCTBEHHBIX. Bee 310 Ha cra crpa-
HUIAX.

Takum 00pa3om, aBTOPbl HOBEHMIIIMX COYMHEHUN MO I0pU/Iu-
YEeCKOU SHIMKJIONENU He 3aJal0TCs YKe 00JIee MBICIIBIO CO3/1aTh
U3 Hee HOBYIO CaMOCTOSITEIIbHYIO HayKy. YeM ke 0ObsICHUTH 3TO?
[Touemy mocse 1ey0ro psifa MOMBITOK BO3BBICUTH JHIIUKJIONE-
JMIO Ha CTereHb HAyKU CHOBA BO3BPANIAIOTCSl K CTApOMY, YiKe
OBLJIO COBCEM OCY:K/IEHHOMY IMOHUMAHUIO €€ KaK KpaTKOro M3JI0-
JKEHUS CTIETIMAIbHBIX HayK 0e3 BCAKOrO BHYTPEHHETO eTUHCTRA,
WHOI/IA JJake B YHUCTO CIy4YaiiHOM, a30ydyHoM ropsiake? OObsc-
HEHUE ITOMY SIBJICHUIO MOXET ObITb TOJbKO OfHO. OueBUHO,
IOPHCTHI U3BEPUIIHCH B BO3MOKHOCTHU OCYIIIECTBIICHU S MJICH, BbI-
crapnenHbix ['erenem u lllenarom. Co3aats U3 SHIMKJIONEAUN



HAyKy HayK, KOTopasi Obl1a Obl BMECTE U CAMOCTOSITEILHOM, 0CO-
6011 Haykoil U oOHMMasa OBl COOO0I0 CONepKaHUe BCEX OT/eIhb-
HBIX HayK, OKa3aJ0Cch HeBO3MOXHBIM. Hemerkue dpuiocodst uc-
XOOWJIM U3 TOrO COOOpakeHUsI, YTO KaXJbI YaCTHBIA BOMPOC
JOJDKEH ObITh M3ydaeM He MHaye, Kak B CBA3M C LEJIbIM: HHAYe
W3yUYeHUe JIMIIAETCs )KUBOTO 3HAYCHUS U TJION0TBOpHOCTU. HO
9TO TpeOOBaHHE OJMHAKOBO NMPHMEHUMO K KaXJOW Hayke, Kak
o0iree HEOOXOAMMOE YCJIOBHME MCTMHHOW HaydyHOCTH. B Takom
XapakTepe MU3yueHHsl Hellb3sl BUJeTh OCOOEHHOCTH OTHOM TOJIb-
KO SHIUKJIoNeru. YToObI OBITh CAMOCTOSITEILHON HAyKOM, OHA
JOJDKHA MMETh 0C000e caMOCTOsITeNIbHOE conepkanue. Kakoo
ke colepkaHue SHIMKIonequu? B oTBeTe Ha 3TO MBI MOyYa-
€M yKa3aHUe, YTO SHIMKJIONEIMsI OOHMMAET COOOI0 CollepKaHue
Bcex HayK. Ho Ha 310 MOXHO Bo3pa3uth cioBamu KoHomaka:
WIN SHIUKJIONEUSI He eCTh OJIHA U3 HayK, WIM OHA HE MOXET
OOHMMAaTh COOOI0 COfIEPKAHUS BCEX HAyK, MO0 CyMMa HE MOXET
PaBHSATHCS OMHOMY U3 ciiaraeMbix. Jla ¥ MOMUMO Takoro Oosnee
(hopmasbHOrO aprymeHTa, Hejlb3sl He 3aMETUTh, UTO CYIIECTBO-
BaHKe SHIMKJIONE/INU KaK HayKH HayK JIesIajio Obl OeCIeTbHBIM 1
OecCMBICIIEHHBIM CYILIECTBOBaHUE JIPYTUX HayK. Beapb comepika-
HHUE BCeX UX oObeMJIeTcs SHIMKIoneauen. M, Haobopot: camas
JIpOOHOCTD HAIIETO 3HAHWS JIeIaeT HeOOXOIMMBIM CYIIIECTBOBA-
HHE MHOTMX HayK Y HEMBICIUMbIM CYIIECTBOBAHUE TAKOH «II0-
TEHIUPOBAHHOW» HAyKM, KOTOpasi MoIjia Obl BKJIIOUUTH B ceOs
coziep)kaHue BCero 4eJ0BEUeCKOro 3HaHusl, Kak oHo eoe. [1o-
STOMY €/IBa JIU B TENePEITHEM YIIaIKe SHITUKJIONENISCKOU JIH-



TepaTrypbl MOKHO BUJIETh JIMILL BpeMEHHOE siBjieHHne. Ckopee 3To
NPU3HAK HECOCTOATEIBHOCTH CaMOM MJIEU SHLIMKJIONEIUH.

MbI OCTaHOBMJIMCh B CBOEM W3JIOKEHUHM MCTOPUM SHIMKJIO-
NEJUYECKOM JIMTEPATYPhl UCKJIIOUUTENIBHO Ha ['epManuu, noro-
MY YTO TOJIbKO HEMELIKasl JIUTepaTypa NpeCTaBIseT B TOM OT-
HOIIEHUM CaMOCTOSITEJIBHOE U IpeeMCTBeHHoe pa3BuTHe. Ecnu
Ha IPYTUX sI3bIKax U SIBJISUTUCH SHLIMKJIONEIUH ITPaBa, OHU ObUIN
NOJpaXaHUEM HEMELIKMM M MPeJCTaBIIsuId cOO00I0 pa3po3HEH-
HbIE, HE CBA3aHHBIE IPEEMCTBEHHBIM PA3BUTUEM sIBJIEHUS. B Ha-
IIIEM OTEYECTBE MPernoJaBaHIe SHITUKIIONEINH HAU4aTo ObLIO e1le
B KOHIIE MPOIIJIOTO CTOJIETHSI HEMELIKUMU I0PUCTAMHU, Mpenoja-
BaBIIMMU B MockoBcKOM yHuBepceutere. [lepBeiM npenogasare-
JieM I0pUAMYECKON SHIMKIIONEINU ObLT U3BeCTHbIN bayse, ciie-
JIOBaBIIINK HayasiaM BOJib(hoBOU (prutocopuu. 3a HUM CleJ0Bal
[Typronba. Ho npenonaBanye SHIMKJIONEUH ObLIO TOT/AA TOJIBKO
J€JI0M YaCTHOIM MHUIMATHBBIL. B uncio o0s3aTenbHO npenogasa-
€MBbIX MTPEAMETOB SHIMKJIONEMS MpaBa Oblla BHECEHA BIIEPBbIE
YHHUBEPCUTETCKUM ycTaBoM 1835 r. OKoJI0 3TOro BpeMeHH Io-
SIBJISIIOTCSL U TIEPBbIE PYCCKUE SHLMKJIONe U rpasa. 1o nu3ganus
ycraBa 1835 r. mosBuiIach OHa TOJIBKO SHUMKJIONEeIUs /ezas
nof 3araBueM: «Ilocobust u mpaBuia U3yueHU st POCCUNCKHX 3a-
KOHOB, W1 Marepuasibl K SHLIMKJIONEIUH, METOI0JIOT MU U UCTO-
pun poccuiickoro npasa» (1831 r.). Kuura sta yncro koMmnuis-
TUBHOIO XapakTepa U B HACTOALIEE BPEMS MOKET IPE/ICTABIATD
MHTEPEC Pa3Be TOJIBKO AJI1 O3HAKOMJIEHHS C COCTOSIHUEM Hallle-
ro npasoBefeHus 1o usganua Ceopa 3akoHoB. Crnepyoomas 3a



HEel 1Mo BpeMeHu KHWra Hesoauna «DHIMKJIONEINS 3aKOHOBE-
nenusi» (1839-1840 rr., BTopoe nocMmeptHoe uzganue 1857 r.)
CTOUT Y€ HeCPaBHEHHO BBIIIIE TI0 HAYyYHOMY JOCTOMHCTBY. [lo
COZIEpP’KaHMIO CBOEMY OHa pacrajaercsl Ha TpU 4YacTu. B Hauane
JlaeTcs O4YeHb HeOOoJIbINoe, BIpoueM, (rocodckoe BBeICHME,
BBISICHSIETCSI TIOHSITUE TpaBa. TyT aBTOp CTPEMUTCS COEAUHUTH
BMecTe pusocodekue yuenus erens u lransa, orcranBas co-
racHo ¢ [ltanem cymecrBoBanue auuHoro boxkectsa, cBoOOA-
HO PYKOBOJISIIIIETO CyAbOaMU MUpa. 3aTeM ciieryeT uctopusi pu-
Jocopyr 3aKOHOBE/IEHUSI U UCTOPUSI MOJIOKUTEIBHOTO 3aKOHO-
BesieHus. B vcropun rtocopuu aBTOp J1aeT MOIPOOHBIN aHa-
JIU3 OTHENbHBIX (PHIIOCOCKUX yUYeHU, OCHOBAHHBIA HA HEMO-
CPEACTBEHHOM MX M3yY€HUM B UCTOUHUKaX. VcTopus monoxu-
TEJIBHOTO 3aKOHOBEEeHHUsI 00padoTaHa MEHee CaMOCTOSITEIHHO.

CoBepIlIeHHO MHOM XapakTep UMEET «DHIMKJIONEIns 3aKO-
HOBesieHus» Poowcoecmeerncrozo (1863 r.). Uctopus dpunocod-
CKHX YUEHHI O IIPaBe U UCTOPUSI MOJIOKUTEIBHOTO MPaBa COBEP-
IIEHHO UCKJTI0UYeHbl PoxiecTBeHCKUM U3 cBoel KHuru. Msnoxe-
HUE HOCHUT UCKJIIOUUTEIBHO TOTMATUYECKUI XapaKkTep U 3aKJII0-
JaeT B cebe 0030p cofepKaHusl OTAENbHbBIX I0PUANYECKUX HAYK,
yeMy MpeArociaHo Takxke oodiee ¢uiocodckoe BBeIeHUE, Ha-
nvca”Hoe B ayxe ¢pustocodcekoro yuenus uxre-mutaamero (Im
Fichte).

Knura PoxnecTBeHCKOro sIBsi€TCs, BIIPOYEM, €OUHCTBEH-
HOU PYCCKOW SHIMKJIONEANEN, aiieil 0030p copepkaHus OT-
JEeJbHBIX I0pUINYEeCKUX HayK. Boimenmme B 1868 r. counHe-



Hus Kanycmuna («¥Opuandeckasi jormatuka») u Pennenkamn-
¢a («Odepku IOPUINYECKON SHIMKIONEeaUr». 2-¢ u3a. 1880 r.)
JaI0T TOJIKO o011iee yueHue o npaBe. 06a 3TU COYMHEHUsI He Ja-
I0T MOCJIEAOBATEILHOTO PA3BUTHSI KAKOTO-HUOY/Ib OIHOTO (pUIIO-
copCKOTO yUEHMSsI: OHM UMEIOT IKJIEKTUUECKU XapakTep. Tem
HE MeHee, 3TO JIy4dllle B PyCCKOMW JIMTepaType PyKOBOACTBA IO
SHUMKJIONEeUU npaBa. K coxaneHuio, 1 OHM yKe HECKOJIbKO
ycTapenu. 3a nocjaeJHue JBaALATh JIET MHOT'O HOBOTO MOSIBUJIOCH
U B IOPUIMYECKOHN JUTeparype, U B 3aKOHOJATENbCTBE. Mex-
ny teM «lOpunnueckasa gormatvka» npod. Kamycruna nmeer-
Cs1 TOJIBKO B nepBoM u3ganuu. Kuura xe npod. Pennenkamrda,
X0Ts 1 OblIa n3gaHa BropuaHo B 1880 r., a B 1889 r. sBuiach
B HOBOH TepepabOTKe, 3HAYUTEILHO COKPAIEHHOM, IO MMe-
HeMm «lOpuanueckoi SHIMKJIONEINN», HO U B HOBBIX M3AAHUSIX
COXpaHseT HEKOTOpble aHaXpoHU3Mbl. Tak, B uzganuu 1889 r.
yTBepkaercs, Oynro Ol B Haiiem CBojie 3aKOHOB HET YCTaBOB
KaTOJIMYECKOW M mpoTecTaHTckor 1epkseil (C. 146), xots yxe
B m3ganuu 1857 r. 3tu ycraBel BKIoYeHsl B CBon. U 310 Tem
OoJiee CTpaHHO, YTO cChUTKUA Ha CBOj 3aKOHOB JIENAI0TCS aBTO-
POM MMEHHO Ha uzganue 1857 r. gaxe 1o TeM yactsiM, KOTOpble
MMEJIMCh TOT/Ia yke B HoBeriux u3aanusax 1876 u 1886 rr. (C.
66, 111, 127). CoBepiieHHO ycTapenble TEOpUM, HaIpUMep, Ie-
I€JIEBCKOE Pa3JIMYMe YTOJOBHOU U IPAXJIaHCKOW HENpPaB[pl, Me-
penaioTcsi Kak oOlienpu3HaHHble, Herpepekaemble UcTUHBL (C.
196).

B cemuaecaThix rogax sIBUIOCH €lle JBAa COYMHEHUS IO IH-



uukionenuu (Kapacesuu. «HIMKIONEANs npaBa», 1872 r. u
Jenapos. «OQ4epKu SHIUKIIONENY ipaBa», 1878 1.). Ho 06a atu
COUYMHEHHSI OCTAJTUCh JJAJIeKO He OKOHUYeHHBIMU. KapaceBuy Ha-
rieyaras TOJIbKO NIepBbIil, BeChbMa HeOOJBIION BBITYCK, COAEpkKa-
1Ml noyTH ofHo BBeneHue. Kuura [lenapoBa, 1o miaHy aBTopa,
JIOJKHA COCTOSITh U3 TpeX TOMOB. B mepBoM mpaBo paccmarpu-
BaeTCs Kak OJWH U3 JIeMEHTOB OOIIECTBEHHOW KU3HU HAPSTY
U B CBS3M C HUMH, TpUYeM COOCTBEHHO IpaBy OTBE/IEHO OUYEHb
MaJsio mecta. ToJIbKO 3TOT MEpBbI TOM U NosiBUiICA. [IBa npyrue
TOMAa, JI0 CUX ITOp He SIBUBIIUECS, TOJKHBI ObI COIEPKATh H3JI0-
’KeHue o01Iel TeopyH 1pasa (2 ToM) U OIpaBIaHKE ITOW TEOPUH
Ha Oosiee MoAPOOHOM M3JI0KEHUH I'PakAaHCKOro mpasa (3 Tom).

B ropuanueckoil suTeparype Ipyrux CTpaH IOYTU BOBCE
HET COYMHEHWM MO SHIMKJIONeAnH npasa. VckmouyeHue co-
CTaBJISIIOT, CKOJIBKO MHE W3BECTHO, TOJbKO lomnanaus (An-
ne den Tex. «Encyclopaedie jurisprudentiae», 1835 r.) u
Benbrusi (Roussel. «Encyclopaedie du droit», 1843 r.; 2 ed.
1871 r. u Namur. «Encyclopaedie du droit», 1874 r.). Mox-
HO YyKas3aTb Takxe JBa (PpaHIly3CKUX couuHeHus: Eshbach.
«Cours d'introduction général a 1'étude du droit ou manuel
d'encyclopaedie juridique» (3 ed. 1856 r.) u Courcelle-Seneuil.
«Préparation a I'étude du droit» (1897 r.).



§ 3. Puitococusi mpasa

Masaryk. Versuch einer konkreten Logik. 1887. § 249.
Wundt. Logik. 11 § 619. Harms. Begriff, Formen uud
Grundlegung der Rechtsphilosophie. 1889. Bergbohm.
Jurisprudenz und Rechtsphilosophie.T. 1. 1892.

VY npeBHux ¢uiocodus cavBajiachk ¢ HayKol BooOIIe; OHA
ObLIa JUISI HUX HAYKOW, OOBEAUHSIONIEH OTIebHbIC MO3HAHUS,
U3yyvaroInei To, 9to BceM uM oomie. Tak, y Apucrorens ¢puio-
coust obHUMaeT co0ol0 U MaTeMaTuKy, U (PU3MKY, U ITUKY, U
no3tuKky. Ho Tak HaspiBaeMasi uM nepeas gpunocogpusi (TpmTn
(PLAOCOLCL), KOTOPOUM IPEBHUE €ro0 KOMMEHTATOPHI MPUAATI
Ha3BaHWe MeTa(Uu3uKH (IIOTOMY 4YTO OHa clieioBaja 3a (pusn-
KOIi1), IMeJia CBOUM TPeIMETOM M3yueHHe OCHOB WUJIM TPUHIIM-
IIOB BCEIO CYyILIEro. DTOMY Ha3BaHMUIO MeTa(pU3UKU, YKa3bIBaIO-
IeMY JIMIIb HA MOPSJOK OTIEJbHBIX YUeHUN ApPUCTOTES, TPU-
JaJIv MO3/IHee 3HAUYeHNe 3HaHUSI CBEPXUyBCTBEHHOr0. B AHIim
¥ J10 cuXx 1op pusiocodusi, Kak y ApUCTOTeNs1, 0003HAYaeT HAyKy
BooOIe. Ho Ha koHTUHEHTe, 1 ocobeHHO B ['epmanuu, noa ¢u-
Jocodueil pasyMeloT 0co00e 3HAHNE, 3HAHUE C8ePXUYECNBEHHOE:
WIM B CMBIC/IE CBEPXUYBCTBEHHOCTH MO3HABAEMOI'O IPEAMETa,
WY B CMBICJIE CBEPXYYBCTBEHHOCTH CAMOT'O UCTOUHUKA 3HAHUSI.
B nepBom cityuae nop, punocoduent pa3yMeroT o3HaHue CBepX-
YYBCTBEHHOI'0, HAIpUMep, SIBJIEHUI [1yXa, EPBOIPUYMH MUPO-
BBIX SIBJICHUH, aOCOMIOTHOTO, B MPOTHUBOIOJIOKHOCTD TIO3HAHHIO



OTHOCHUTEJIbHBIX SIBJICHUI MaTepUasibHOU Mpupoasl. Bo BTopom
ciny4vae punocodust MOKET UMETh CBOMM IPEAMETOM TO K€, YTO
Y SMITUPUUECKUE HAYKH, HO TOJIBKO TIO/ YCJIOBUEM MTO3HAHUSI TIO-
MHUMO YYBCTBEHHOIO orbiTa. [Ipy TakoM NMOHMMaHUM, yCTaHO-
BUBIIIEMCs cO BpemeH Xp. Bonbda, o Kax/10M npeaMeTe MoxeT
OBITh JIBe HAYKU: SMITUPHUECKAsi, Yepraoiiasi CBoe 3HaHWUEe U3
YYBCTBEHHOTO OIBITA, U (pUI0cOodCKasi — U3 CBEPXUYBCTBEHHOTO
no3HaHus. Tak, HanpuMep, HapsLy ¢ SMIUPUUYECKUM ECTECTBO-
3HaHWEM 00pazoBaiach (pUI0codusi MPUPOLIBI, HAPSAY C OIBIT-
HOW IICUXOJIOTHEN — (pUI0CO(CKAs WM PALMOHAJIBHAA U T. 1.

Tak Kak MpaBO €CTh sIBJIEHHE HE MaTepUasbHOW, BHEIIHEN
NPUPOABI, A IPOAYKT JYXOBHOM IEATEIbHOCTH YEI0BEKA, OHO U3-
JlaBHA OTHOCHUJIOCH K mpeaMeTam hruIocopCKoro UCcae1oBaHus.
BeisicHeHue uaeu mnpasa, ONpe/ieieHue ero UCTOYHUKA U TOMY
1o/100HbIe 00I1IKE BOMPOCH! pACCMATPUBAIUCH B TAK Ha3bIBAEMOM
MPaKTUYECKOU U 3Thdeckon punocodpuu. Ho otnenbHoit pu-
nocoduu TIpaBa He OBUIO HM B JIPEBHOCTH, BOOOIIe HE 3HABIIICH
JIpOOHOTO pa3BETBIICHHUSI YeJIOBEYECKOTrO 3HaHUsI, HU B CpeHue
BEKa, KOrJa M 3THKA MOYTH BCEIeNIO MOrIoanach OOrocioBu-
em. He panee XVII B. o6pa3zyetcs ocodas ¢punocodckas HayKa
O Ipase.

C Toro BpeMeHU OHa NEepexuia B CBOEM Pa3BUTUU JIBE CY-
IIECTBEHHO pa3nuyHble craauu. IlepBoHauanbHO pusiocodcekoe
YUEHHUE O IpaBe OTIMYAJIOCh OT HAYKU MOJIOKUTEIBHOIO IIpaBa
HE TOJIbKO METO/IOM, HO U CaMbIM IMPEIMETOM, KAKUM CITY:KUJIO
IUIsl HETO He TOJIOKUTEbHOE, U3MEHUMBOE IIPAaBO, & HEU3MEH-



HOE, BEYHOE ECTECTBEHHOE, CYIIIECTBYIOIIee TKOOBI HapsIIy C IM0-
JIOKUTEJIbHBIM TIPABOM U CIIyXkalllee ero ocCHoBoM. ToibKo Mo-
CJie TOro, KaK SIBUBIIASICA B KOHIIE TTPOIIIOTO CTOJIETUSI UCTOPU-
Yeckasl IIKOJIa JOKa3aja HeCOCTOSTEIbHOCTD MPEONI0OKEHHS O
CYIIECTBOBAaHUH, KPOME TOJIOKUTEIIHBHOTO, eIlle KaKOTO-TO ecTe-
CTBEHHOTO TpaBa, (puiocopckoe n3ydeHne mpaBa CTaBUT cede
3a7a4yeil 00bsICHEHHE TOTO JKe MOJI0KUTEIbHOro rnpasa. CooOpas-
HO ¢ 3tuM, B XVII u XVIII cronerusix dpunocodckoe yuyeHue
0 TpaBe ObUIO U3BECTHO O] MIMEHEM €CTECTBEHHOTO mpaga (jus
naturale); B HacToAIEM CTOJIETUH — NOJ UMEHEM (pusiocopun
npaBa.

OcHoBaHME HayKe €CTeCTBEHHOTrO MpaBa MOJOXKWI TOJUIaH -
ckuid opuct 'yeo I'poyuii (1583 1645) cBoum Tpaktatom «De
jure belli ac pacis libri tres» (1625 r.). CymectBo ero yue-
HUs 3aKJII0YaeTCs B MPU3HAHUU HapsIy C U3MEHUUBBIM IOJIO-
’KUTEJIbHBIM IPaBOM, CO3/1aBaeMbIM BoJieto bora v mozeit (jus
voluntarium), HEM3MEHHOTO €CTECTBEHHOTI'O IpaBa, BHITEKAIOIIIE-
IO U3 MPUPOJIBI JIIOAEH, KaK Pa3yMHBIX CYIIECTB, U B, YaCTHOCTH,
U3 BPOXJICHHOTO UM BJIEUeHHs K 0OIIeHuIo (appetitus sociltatis).
[TpaBo mo npupone, Tak onpenenser ['poruii, ecTb TO, YTO CO-
[JIACHO C MPHUPOAOI0 OOIIECTBA pa3yMHBIX CYIIECTB. DTO ecTe-
CTBEHHOE TTPaBO aOCOMIOTHO He OOYCJIOBJIEHO HU BpeMeHeM, HU
MectoM. OHO HUKEM He MOXkeT ObITh U3MeHeHO. OHO CyIIecTBO-
BaJ1o Obl 1 ObLJIO ObI TEM K€ caMbIM, ecii Obl Jake bora BoBce
HE CYIIeCTBOBAJIO.

Yuenue, BoicTaBieHHoe ['yro I'pormem, Hanuio cebe Bech-



Ma CKOpO JaybHeuIyo pa3padotky. Yxke B XVII Beke sBiis-
€TCs1 HECKOJIPKO HOBBIX TEOPUM €CTECTBEHHOro mpapa. Takosa,
npexe, Bcero teopust Tomaca ['o66ca (1588 1679) (Hobbes Th.
«Elementa philosophica de cive», 1642 r.), oTprHYBIIIEr0 00-
HIUTEIbHBIA PUHLIMI ["pOIHs U TPU3HABILETO OCHOBHBIM CBOM-
CTBOM 4€JIOBEYECKOI MPUPOJIbI CTPAX, OTKY/AA BBIBOTUTCS Y HETO
Y OCHOBHOW €CTECTBEHHBIN 3aKOH: pax quaerenda est. Camymui
[Typdennopd (1632 1694) npumeHns K NOCTPOCHUIO TEOPUU
€CTECTBEHHOro0 IpaBa pusiocopckoe yueHue kapreauanuen. Oc-
HOBOW BEJIHUII €CTECTBEHHOIO MpaBa U y Hero, Kak y I'porusi,
CITy’)KUT OOIIMTENIbHBINA MPUHIMI. Tak Kak OH MPHUJIAT U3JI0Ke-
HUIO €CTECTBEHHOIO IpaBa BHEIIHUM oOpa3oM Oojiee oOpado-
TaHHYIO CUCTEMY W CBSI3aJl CBOIO TEOPHUIO ¢ 0OImMM (hritocod-
CKUM yueHueM [lekapra, ero ydeHue MOIydmio OOJIBIIYIO T0-
MYJISIPHOCTD B IOPUAMYECKHUX IIIKOJIAX TOro BpemeHu. Ero kHura
«De officiis hominis et civis» (1673 r.), nepeBeieHHass HA MHO-
TUe SI3bIKH, CeIAIach XOATINM YIeOHUKOM eCTECTBEHHOTO Ipa-
Ba.

Teopun X VII B. enie HE OTIIMYAIOT HPABCTBEHHOCTH OT I1PaBa,
10 KpariHe#N Mepe, OT IIpaBa ecTecTBeHHOro. [103TomMy B HUX Mpo-
TUBOIIOJIOKEHUE E€CTECTBEHHOIO U MOJIOKUTELHOTO MpaBa He
SIBJISIETCS ellle B CBOeM YicToM Bujie. OHO CMEIIUBAETCS C HesiC-
HO CO3HABaeMbIM pa3iMuMeM MpaBa U HpaBCcTBeHHOCTU. Ho yxe
B camoM Havasie X VIII cronetuss Xp. Tomazuii (1655 1728) nep-
BBII OIpe/eNIeHHbIM 00pa30oM He TOJIbKO pa3indaeT, HO U Mpo-
TUBOIIOJIATaeT MPABO ¥ HDABCTBEHHOCTB, MPHJIAB TAKUM 00pa3oM



TEOPHU €CTECTBEHHOTO TpaBa OoJiee onpee/IeHHbId U CTPOTruid
Xapakrep.

[TpotuBONONaraeMoe HPAaBCTBEHHOCTH €CTECTBEHHOE IPaBO
SIBJISIETCSI C 9TOrO BPEMEHM TOJIbKO npaBoM. B cepeaune XVIII
Beka Xp. Bonbd (1679 1754) u ero nocnenoparenu Jlan. Her-
tenpOnant (1719 1791) u [Ix. Bypnamaku (1649 1748) npuna-
JI, I0J00HO TOMY, KaK B MPEALIECTBYIOIIEM CTOJIETUH 3TO Clie-
nain Ilyddennopd, Teopuu ecTeCTBEHHOTO MpaBa MIKOIbHYIO CH-
CTEMATUYeCKyl0 00pabOTKY Ha 3TOT pa3 B jayxe (puiaocodckoro
yuenus Jleitoauna (1646 1716).

Teopun XVII n XVIII Beka 0AMHAKOBO JEpKAINUCh B pa3-
BUTHUM TIOJIOKEHUI €CTECTBEHHOI'O IpaBa JAEAYKTUBHOIO METO-
na. Ho ocHOBHbIE MOJIOKEHM S, U3 KOTOPBIX OHM MCXOIWIM MIPU
9TOM, He ObUTH alpHOPHBIMU, He ObUT BPOKICHHBIMY TIOHSTH-
svu. OCHOBa 3THX Teopuil OblTa SMIMpUUecKas. Brionxe arpu-
OpHBIN XapaKTep TEOPUM €CTECTBEHHOIO IpaBa crapajics AaTh
KanT (1714 1804) B cBOoux «Methaphysische Aufangsgriinde der
Reshtslehre». OH BBIBOIUT BCE MOJIOKEHUS ECTECTBEHHOTO Mpa-
Ba U3 allPUOPHOIO, MO €ro MHEHMIO, OE3yCIIOBHOIO BeJIeHHs Ha-
IIEro pasyma: IelcTBYH Tak, YTOObl TBOSI CBOOO/Ia COBMEIIAIACH
¢ cBOOOJIOI0 BCEX M KAXK/IOTO.

C nauvana XVIII B. yueHUs €CTECTBEHHOIO IpaBa IPOHUKA-
10T 1 K HaMm. OcoOeHHO MocYacTIMBUIIOCH TipH 3ToM [lydden-
nopdy. Yxe B 1726 r. Obu1 HarevyaTaH NepeBojl ero KHUTH, clie-
JaHHBIM 10 puka3anuio [lerpa I°. 1o Heli ynTanM CBOM JIEKIMH

3 ITyddennopd C. O nomxHOCTH YesioBeKa U IpaxxAaHuHa 10 3aKOHY €CTECTBEHHO-



npoeccop HpaBoyuMTenbHOU puocopuu B AKaJeMUHd Hayk
X. ®@. I'pocc (1725 1731) m nepBbid Ipodeccop MOCKOBCKOTO
1opuanyeckoro (axynprera Junsren. a eme u B 90-x rr. mpo-
IIUIOrO CTOJIETUS €10 PYKOBOACTBOBAJICS MOCKOBCKUII Ipodpeccop
Ckuaznad. MOXKHO yKa3aTh U MONBITKY CAMOCTOSATEIBHOTO U3J10-
JKEHHS TEOPUU €CTECTBEHHOTO npasa B. 3onorHuiikoro ( 3010m-
Huukuti B. «CokpalieHue eCTeCTBEHHOTO MpaBa, BHIOpaHHOE U3
Pa3HBIX aBTOPOB 7Sl MOJIb3bI poccuiickoro odmectBa». CIIO.,
1764 r.). ABTOp OCHOBO#1 BCEIO €CTECTBEHHOIO IIPaBa MPU3HAET
MIPABUJIO: «TI03HABal ceOs», MPUBOJISAIIEEe HAC K CO3HAHUIO 3aBH-
CAMOCTH Halei ot bora, ot OJMXKHUX U HEOOXOIUMOCTH 3a00-
TUTHCSI O COOCTBEHHOM CaMOCOXPaHEHHH.

Brnipouewm, yBiieueHre yueHUsIMH €CTECTBEHHOT'O IpaBa He Obl-
JI0 Torma BceoOmmM. HarpoTuB, cpeiy pycCKUX y4YeHBIX 0pH-
ctoB yxe B 60-x rr. XVIII B. Becbma onpeAeseHHO CKa3aioch
CTpEMJIEHUE K MCTOPUYECKOMY M3YUYEHUIO U IOHMMAHMIO MPaB.
Takoro Hanpaenenus aepxanuch A. 4. TloneHos (1738 1816) u
B ocobernoctu C. T. JlecHuIkuid, mepBblid pyccKuii mpodeccop
IIPaBa, OYE€Hb PE3KO OTO3BABLIMICS B CBOEM «(CIJIOBE O MPSAMOM
1 OnrokaiIeM crocode K M3yueHHIo opuctpyaeHimm» (1768 r.)
PO Teopuu ectecTBeHHOro npasa: «Ilypdennopdo Tpya noa-
JIMHHO OBLT W3JIUIIHAM, MO0 MUCATh O BHIMBIILUIEHHBIX “COCTOSI-
HUSIX PO/ YeJI0BEUECKOro” He MOKa3bIBasi, KAKMM 00pa3oM CO0-
CTBEHHOCTb, BJIaJIEHH €, HACJIEJICTBO U ITP. Y HAPOJOB IPOUCXOIAT
Y OrPaHUYUBAIOTCS, €CTh TAKOE JIEJI0, KOTOPOE HE COOTBETCTBYET

my. Ku. I-1. CII6., 1726.



CBOEMY HAMEPEHUIO U KOHITY».

Yuenue Bonbda pacnpocTpaHsaaock y HAC TOJIBKO Ype3 Mpo-
(peccopos-unoctpanueB. Tak, B MOCKOBCKOM I0pUANYECKOM (ha-
KyJabTeTe Bonbguantiamu Oobutn lanen, bayse, [ueinep. Yue-
Hue KaHra Hamio cebe rpeacraBuTesis B JIMIe TIeTepOyprckoro
npodeccopa Kynunpina (1788 1840), aBTopa M3BECTHOM KHUTH
«EcrectBeHHOoe npaBo» (2 Toma. 1818 u 1820 rr.), BbI3BaBIIEH
B CBOE BpEM$I LIEH3YPHBIE TOHEHUSI.

Yuenune Kanra npezcrapiisier co00I0 Kak Obl KyJIbMHAHAIFOH-
HBIY TYHKT Pa3BUTHSI TEOPUH €CTECTBEHHOT'O ITPaBa B MEPBOii €r0
(paze. OH JOBOAMT /0 MOJHOTO PA3BUTHUsI MPOTUBOMOJIOKEHUE
€CTECTBEHHOIO U MOJIOKUTENbHOro npasa. Ho mouru ogHoBpe-
MeHHO ¢ unocodueto Kanra B ['epmanum BO3HUKIIA UCTOpUYE-
CKasl IIKOJIa TIPaBOBEJICHU I, Hallleimas ceOe TIaBHBIX MpecTa-
sutesier B uie I'ycraBa I'yro (1768 1844), ®p. K. CaBunbu
(1779 1860) u I'eopra ®p. [Tyxtel (1798 1846). Uctopuueckas
IIKOJIa BHICTYTHJIA PELIUTEIbHOM MPOTUBHULIEN CYIIECTBOBAHM S
€CTECTBEHHOTO IPaBa, Kak 0COO0U CUCTEMBI HOPM HapSIITy C Ipa-
BOM MONOKUTeabHbIM. OHa J0Ka3asa, 4To BCE MPABO €CTh MC-
TOPUYECKUI MPOAYKT HAPOAHOM KM3HU; YTO OHO HE TBOPUTCS
MIPOM3BOJIOM 3aKOHOJATENS], HO HE MPE/CTABIISIETCS TAKKE COBO-
KYITHOCTBIO BEYHBIX, O€3yCIIOBHBIX, HeM3MeHsieMbIX Havasl. [1pa-
BO €CTh, M0 YUYEHHIO UCTOPUYUECKOU IIKOJIbI, 3aKOHOMEPHO pa3-
BUBAIOLLIMICS 3JIEMEHT UCTOPUYECKOU KU3HU HAPOIOB.

Vnap, HaHEeCeHHbI TEOpPUM E€CTECTBEHHOIO IpaBa yUYEHUEM
MCTOPUYECKOHN MHIKOJIBI, ObT U caM Mo cebe BechMa TsIKelN, a



TYT nojocnesna eme B camod (hpuiaocodCKoi JUTepaType pe-
aKIIMsI TPOTUB KpaliHel OTBJIEYEHHOCTH PAlMOHATIMCTUYECKUX
cucreM. Hauunasa ¢ Iemmunra (1775 1854), B ¢unocodpun
PE3KO CKa3blBaeTCsl CTpEMIIEHHE OT aHaJIM3a MaJloCO/IepkKaTesb-
HBIX a0CTpaKIuid 0OpaTUTHCS K TIO3HAHUIO JKUBOM, KOHKPETHOM
JEeWCTBUTENIBHOCTH. B MPOTHBOMONIOKHOCT aOCTPAaKTHBHIM CH-
cTeMaM palrMoHaJIM3Ma, OTPUIATEIbHO OTHOCUBIIMMCS K KOH-
KPETHOW JEWCTBUTEIbHOCTH, B TOM YHUCIIE U K MOJOKUTETbHO-
My TIpaBy, KaK K MCKaKCHUIO BEYHBIX HAyaJl MIPaBa €CTECTBEH-
Horo, [llesunHT BhIpaOaThHIBAET CBOK CHUCTEMY IOJIOKUTETHHON
(punocoun, 10MKEHCTBOBABIIIYIO BBISICHUTh HAM COKPOBEHHBIN
CMBICIT BCero jiefictBuTenbHoro cyiero. B stom Hlemmunry mo-
CJIeZIOBAJIM BCE HOBEUINME MPECTaBUTEIM HEMELKOW (prioco-
(vu. Mb1 yniomsiHeM 371ech O TpeX W3 HUX, Kak Haubojee Io-
BJIMSIBIIMX Ha COBPEMEHHOE pa3Butue punocoduu npasa. 1o
— Terenv (1770 1831) (Hegel. «Grundlinien der Philosophie
des Rechts», 1821 r.), Kpayze (1781 1835) (Krause. «System
der Rechts Philosophie», 1874 r.) u T'epbapr (1776 1841)
(Herbart. «Analytische Beleuchtung des Naturrechts und der
Moral, 1836 r.). Bce oHu yke HEe OTCTaMBaIOT CYIIIECTBOBAHUS
€CTECTBEHHOTO IpaBa Hapsily C MOJIOKUTENbHBIM. OHU CTaBAT
ceOe MHYIO 33a7a4y: TOHSTh MOJOXKUTEJBHOE MPAaBO B €ro UCTO-
puueckux (opmax, BBISICHUTb ero ocHOBHL. Ecim duocodus
IpaBa U COXPaHsET ellle MHOT/A, N0 CTApOW MaMsTH, Ha3BaHNe
«ECTEeCTBEHHOI'O TpaBa», OHA yXke He JIaeT CUCTeMYy BeJICHUM
IIPECJIOBYTOrO €CTeCTBEHHOT'O MPaBa, a (pryiocod)cKu 0OBSACHSIET



noJjioxkuTesbHOe TpaBo. Ieremmanubl ( Michelet, Gans, L. Stein,
Lasson, Lassal, Max Stirner), ucxonst u3 OTOX/JI€CTBJICHHS 3aKO-
HOB OBITUSI C 3aKOHAMU MBIIIEHH S, CTApAIOTCS OOBSCHUTH BCE
UCTOPUUYECKOE Pa3BUTHE PA3HOOOPA3HBIX CHUCTEM IMOJOKUTENb-
HOT'O IpaBa, KaK JTUaJIeKTHIECKOe pa3BUTHE OTHOW OOINEel UaeH,
uzien cBooobl. [locnenosarenu Kpayse, cocrapisioniye Tak Ha-
3bIBAEMYIO0 OPTaHUUECKYIO IIKOJTY MpaBoBeaeHus ( Roder, Ahrens
Y MHOIME UTAJIbIHCKUE IUcarenv, Hanpumep, Pepeze, Lioy n
Jp.) AyMaloT HalTU B TApMOHUYECKOM Pa3BUTUU JIMYHOCTU KO-
HEYHBIN UJeall, K OCYIIECTBICHUIO KOTOPOrO CTPEMUTCS B CBO-
€M MCTOPUYECKOM Pa3BUTHUU IMPaBO MoJoxuTeNIbHOe. HakoHelr,
repOaptuaniibl (Thilo, Geyer, Ziller) XOTST cBeCTH BCe MeCTpoe
pa3HoOOpasue ucToprueckux bopM mpapa K AByM UAESIM IpaBa
(ycTpaHeHus Criopa) U CIPaBEQJIMBOCTH (BO3ME3AMsI) Kak K IO-
ClIeTHUM, Oe3yCIOBHBIM OCHOBAHHUSIM BCEX HAIIMX CYKACHUH O
IIPABOM U CIIPaBEIJIMBOM.

N3 311X punocodckux yueHui cpeid pycCKuX I0pUCTOB Hau-
Oosbiniee BMsiHUE UMesIo yuenue [ erenss. CaMbIM BEpPHBIM, XO-
TS U JIOBOJIbHO CAMOCTOSITENILHBIM €r0 MOCJIeIOBATENIEM, SIBIISIET-
ca b. N. Unuepun («Mctopus nomurudyeckux ydenuin». T. IV,
1878 1.; «CoOCTBEHHOCTD M TOCYAApCTBO», 1882—1883 1T.; «Oc-
HOBaHUS JIOTUKH U MeTapusnukm», 1894 r.).

Xots ¢punocodus npasa B HOBelel ee (hopme oOpaTuIach K
BBISICHEHUIO TOJIO)KUTEJILHOTO MPaBa, OHA BCE-TAKU HE CIIMBAETCS
C HAYKOM MOJIOKUTETBHOTO MpaBa. OHA COXpaHsET CBOM OCOOBIN
meroz. OHa He oOparaeTcs K HaOoIeHUIO, He UET B CBOMX UC-



CJEJIOBAHUSIX MyTeM MHIYKTUBHBIM. OHa MOKOUTCS HA MPeIo-
JIO)KEHUH, YTO BbISICHEHHE BEYHBIX OCHOBAHUI MOJIOKUTEIBHOIO
npaBa MOXkeT ObITh JaHO HE SMIUPUYECKUM 3HAHUEM, a TOJIBKO
3HaHWEM CBEPXUYBCTBEHHBIM, MOJyYaeMbIM MO3HAIOLIMM YMOM
HETOCPe/ICTBEHHO, TIOMUMO 4yBCTBEHHOT'O OnbiTa. OCOOEHHOCTh
MeTo/1a, MOoNaraiT, odecrnednBaeT (puiocoduu mpaBa BO3MOKX-
HOCTb TIOJIyYUTb HE TOJIBKO OTHOCUTEIbHOE MO3HAHKE MpaBa, HO
1 0E30THOCUTEJIBHOE, a0COMIOTHOE, OOBSICHUTh HE TOJIBKO SIBJIE-
HMSI IPABOBOY JKM3HM, HO CaMyl0 COKPOBEHHYIO CYIIIHOCTb TIpa-
Ba.

[Tonumanue dunocodun npasa, Kak 0coOON HaAyKH, Mpeo-
Jlaraet, BO-IIepBbIX, BO3MOKHOCTb I03HAHK S IOMUMO 4yBCTBEH-
HOTO OMbITa M, BO-BTOPBIX, HEOOXOAMMOCTb, WJIU, TIO0 KpaiHen
Mepe, KeNaTelbHOCTb MOJHOTO OT/IEJIEHUS] CBEPXUYBCTBEHHBIX
9JIEMEHTOB 3HAHUSI OT 3HAHUS SMIIMPUYECKOro. Mbl He CTaHeM
BXOJIUTb B OLIEHKY IEPBOIO MPEAIONokeHHUs. TOT BOIPOC OT-
HOCUTCS K TEOPUM TMO3HAHUS — 00J1aCTH, He UMEIOLIEN MpsMO-
r0 OTHOLIEHHUsI K HayKe MpaBa U NPEACTABIAIONICH elle CIUII-
KOM HIMPOKOE MoJie ISl pa3HOITIacHil. 3aMeTUM TOJIbKO, YTO B
nocjie[iHee BpeMsl BOZMOXKHOCTb CBEPXUyBCTBEHHOIO NO3HAHUS
HaXO/UTh ceOe Bce MeHee U MeHee CTOpOHHUKOB. Ho Kak Obl TO
HM pelIajics 3TOT BOIPOC B TEOPUM NO3HAHM S, BCE-TaKH €/1Ba JI
BO3MOKHO OTCTauBaTh HAJJOOHOCTH CYIIIECTBOBaHMSI 0CO00# (u-
J0couM MpaBa, KaK CBEPXUyBCTBEHHOI'O MO3HAHUs O MPaBe.

Eciu cBepxbecTecTBEHHOE IMO3HAHWE AOCONIOTHOW HMCTHHBI
BO3MOXHO, 3a4€M OTIEJATh 3TO MO3HAHWE OT SMIIMPUYECKOrO



U3yUYEHUs] U3MEHYMBOIO U OTHOCUTENIbHOTO? Besp B TakoM city-
Yae OTHOCUTEILHOE JOJKHO OBITh M3y4aeMO TOJIBKO KaK YaCTHOE
nposiBJIieHre a0COMOTHOTO. M cBEpX4yBCTBEHHOE MO3HAHUE a0-
COJIIOTHOT'O, U SMIIMPUUYECKOE NTO3HAHUE OTHOCUTEJIBHOTO TOJIBKO
BBIMIPAeT OT B3auMHOro commkenus. [Ipeacrapienne o6 adco-
JIIOTHOM, TIOSICHEHHOE 3HAKOMCTBOM C YAaCTHBIMHU U OTHOCHUTEIb-
HbIMM (pOpMaMu €ro nposiBleHUs, cenaercsi 0ojee KOHKpET-
HbIM, O0J1ee KMBBIM. 3HaHHE OTHOCUTEIBHOTO, OCBEILIEHHOTO T10-
HYMaHMEM JIeKalIX Ha OCHOBE €ro aOCOIOTHBIX Havyall CTaHeT
6ornee OCMBICTIEHHBIM U I1yOokuM. [TosTomy, ecnu cyiecTByeTr
HECKOJIbKO MyTeW MO3HaHWUs, HET OCHOBAHUS UX Pa3beJUHSITb.
OHu Bce AO/KHBI ObITh COEIMHEHBI B HAYYHOM U3yUYeHUH Npe-
MeTa.

K Tomy ke B HacTosi1iee Bpemsl BCe pelIMTe/IbHee OTBepraer-
cs BOBMOXXHOCTb OTCTauBaTh CYIECTBOBaHUE (puiiocopur Kak
0c000ro CBEpPX4yBCTBEHHOI'O 3HAHM1 O TOM XK€, O YeM yyar Hac 1
Hayku smnupuyeckue. Eciu ¢unocodus emie coxpaHsieT npu-
3HaHWE Ha MPU3HAHME ee 0COOOW CaMOCTOSITETbHON HAYKOH, TO
y’e He B KaueCTBE CBEPXUyBCTBEHHOTO MO3HAHUS CYIIIHOCTEH, a
WIM KaK Teopus MO3HaHUs, WM Kak 000O0IEeHHOe 3HaHUe, UMe-
I0LIee, OIHAKO, TOT € MCTOYHHUK, YTO U OTAE/IbHbIE ClIEL1AsIb-
HbIE HAyKHU.

[Tonumas punocoduio Kak TEOpUIO MO3HAHMUSI, HEKOTOPBIE U B
(unocodpun npaBa BUAAT HayKy 00 I0OPUANYECKOM MbILIUIEHUN?.

* Wallaschek. Studien zur Reshtphilosophie. 1889. S. 107. Die Zuriickfithrung des
in der Rechtsordnung formulierten Inhalts auf allgemeine Denkformen ist die Aufgabe



OpnHako, Tak Kak (hOpMbI U YCIIOBUSI YEJIOBEYECKOTO MbIIIUICHUS
BCEr/Ia OTHU U Te Ke, Ha KaKOW Obl TIpeIMET HU ObUIO 0OpaITieHO
MBIIIUIEHHE, TO €/1Ba JIM MBIIIUICHUE O TIpeMeTe KaX/I01 OT/IeNb-
HOUM HAayKH{ MOXET COCTaBUTh CaMo IO cede peAMET ellie HOBOM
CaMOCTOATENTbHOM HayKH. Teopusi Mo3HaHUS IO HEOOXOTUMOCTH
€IMHA, TaK KaK OHa JI0JKHA BBISICHUTh OCHOBBI M YCIIOBHS BCETO
yesioBeueckoro 3HaHus. 06 ocodoii punocopuu rnpaBa MOXHO
TOBOPUTH, TOJILKO MoHUMas (prtocoduio, Kak Oosee 0000IIeH-
HOE 3HaHUE, B CUJIy TOTO, 4TO 0OOOIIEeHNe 3HAHUS JIOMYCKAEeT,
KOHEYHO, pa3INuHble CTETICHH.

der Rechtsphilosophie; sie ist die Wissenschaft vom juristichen Denken.



§ 4. O6mas Teopusi Npasa

Merkel. Uber das Verhiltniss der Rechtsphilosophie
zur «positiven» Rechtswissenschaft (Griinhut's Zeitschrift.
B. 1. 1874). Schiitze. Die Stellung der Rechtsphilosophie
zur positiven Rechtswissenschaft (Ibidem. B. VI. 1879).
Bergbohm. Jurisprudenz und Rechtsphilosophie. T. 1.
1892. S. 90-100. Miiller P. Die Elemente des Rechts
und der Rechtsbildung. 1877. Post. Bausteine fiir eine
allgemeine Rechtswissenschaft. 1880. Merkel. Elemente
der algemeinen Rechtslehre, 1889. (Holtzendorff's
Encyclopidie der Rechtswissenschaft. 5 Aufg.)

WTtak, Mbl BUJMM, YTO HU SHIUKJIONEIN3M, UCKABIIIUI criace-
HUS OT Ype3MEPHOU IPOOHOCTH HaIlIero 3HAHUSI B U3yUEHUH, XO-
Ts1 ObI IIOBEPXHOCTHOM, HO HETIPEMEHHO 6cezo, HU punocodckue
CHCTEMBI, AyMaBIIMe HAITH UCTOYHUK MOJTHOTO LIEJIOCTHOTO 3Ha-
HUS B alIpUOPHBIX HavyaslaX, He JOCTUIJIM CBOEH 1IeJI U Bepa B
HUX Terepb ucdesna. B HacTosiimee Bpems 3aMmedaeTcsi OMHAKO-
BO YIAJOK U SHIMKJIONEINYECKON, U (PUIOCOPCKOU JTUTEPATY-
pbl. Dutocodusi U3 3HAHU S, UMEIOIIETO CBOI 0COObI HICTOUHUK,
npeBpaniaeTcs Juib B 6osiee 0000IEHHOE 3HAaHKE, HO OIUPAI0-
IIeecsl TOYHO TaKXKe Ha OMBITHBI MaTepual, Kak W BCe Jpyrue
HayKu. 3aja4eii ee Tenephb sBJSETCS I 000OIIEeHUE TOro Ma-
Tepuasa, KakoW Mpe/ICTaBISIOT OTAEIbHbIE ClIEUAIbHbIE HAYKU.

CoobOpazHo ¢ atum 1 ¢unocodus mpaea, Kak Meradgpusnde-



CKOe ydeHue 00 aOCOMIOTHBIX Hayajax IpaBa, 3aMEHSIETCS Ma-
JIO-TIOMaJTy OOIIel Teoprelt TIpaBa, OMUPAIOIIecs Ha U3yvYeHne
TMIOJIOKUTEILHOTO, MCTOpUYEcKoro Marepuaina. Hambomnee pac-
IIPOCTPAHEHO 3TO HAIlpaBJIEHUE B AHIJIUY, T4€ OHO U3BECTHO MO
MMEHEM aHAJIMTUYECKOM HIKOJIbI NpaBoBeaeHust. OcHoBareneM
9TOl KOsl nmpusHaetcst Octud (John Austin. «The Province of
jurisprudence determined», 1832 r.; «Lectures on Jurisprudence
or the philosophy of positive law». 3 ed., 1869 r.), u oHa ume-
eT Terepb JOBOJILHO MHOTO rociieiopareneii’. Ho u B 'epmanuu
BECbMa OIPE/ICNIEHHO TPOSIBISETCSI CO3HAHME HEOOXOMMMOCTH
3aMEeHUTh MeTa(pu3nYecKoe MOCTpoeHue 0osee MoM0KUTETbHON
oOeit Teopueit npapa. Tak, yxe B IBaAlIaThIX rogax ObUIO yKa-
3aH0 PaTbKOM Ha HEOOXOTUMOCTh 3aMeHUTh (PUIOCOUIO TTpa-
Ba 00mIel Teoprell mpaBa. B coBpeMeHHOW TepMaHCKOH JITe-
partype npejcTaBUTeNIeM 3TOro B3rIAAa siBisiercss Mepkenb. OH
1oJIaraeT, YTo JOJKHO BOBCE U 0€3YCJIOBHO OTBEPrHYTh (PUIIO-
couIo MpaBa, Kak HayKy, Yepramllylo CBOM Marepuan u3 Ka-
KOTO-TO 0COOOT0 MCTOYHMKA, IOMUMO W3YUYEeHUsI JIeWCTBUTEIIb-
HO cylecTBylollero npasa. @uocodusi npasa, o €ro MHEHUIO,
MOXeET ObITh MPU3HAHA TOJBKO B CMbICTIE OOIIEro YYeHusl O Mpa-
Be, 3aHMMAIOIIEro B OOIIel cHcTeMe HayKH MpaBa TaKoe ke Me-
CTO, KaKoe B KaXJIOW CIIeIMaIbHON HayKe 3aHMMaeT ee oO0mas
yactb. Ho Bce-Taku 3T0 BO33peHUE JajleKo ellle He MOTyYHIIo
oOiiero npusHanusi. HarmpoTus, OHO BcTpevaer ere MHOTO Mpo-

5 Markby. Elements of law. 1871. Holland. The Elements in Jurisprudence. 1880.
4 ed. 1888. Pollock. Essays in Jurisprudence and Ethics. 1882.



TUBHUKOB, BHIXOJIAIIMX MIPUTOM U3 Pa3HOOOPA3HBIX OCHOBAHHIA.
Tak, Hanmpumep, IloTie orcranBaer crapoe pa3aBoeHue (hUso-
couu MpaBa 1 MOJIOKUTETBHOr0 MpaBoBeieHus1. Ha ero B3rsi,
TO o0Illee y4eHue, 0 KOTOPOM TOBOpUT MepKelib, 3TO SHIIUKJIO-
nieus npasa. «Punocodus ke mpaBa eCTh YaCTh MPAKTUIECKON
(punocodun, T. €. Tou gunocopun, KoTopas MpuMeHseT pop-
MaJIbHBIE 3aKOHBI MBIIIJICHUS] JeTyKTUBHBIM METOJIOM K OOOCHO-
BaHMIO aOCOJTIOTHOTO M €r0 UAEHHOro CoflepXKaHusl, U IMEHHO Ta
9acTh, KOTOPAsi 3aHUMAETCS Ufieel MpaBa, BHIBOJIS €€ U3 BBICIIIe-
IO TIOHATHUS U 3aTeM MCCIIe[lysl €€ B €€ JIOTUYECKOM pa3BeTBJIe-
HuK. Punocodus npaBa OTHOCUTCS K MOJIOKUTEILHOMY MPaBO-
BEJIEHUIO, KaK UJIeaIbHBIN I0pUANYECKUIA TIOPSIIOK K peaibHOMY
HACTOSIIIETO U TMPOIIEAINIEero BpeMeHn». ITO JOBOJIBHO TYMaH-
Hoe paznuuure [loTie nosicHsieT Ha MpuMepax, MOKa3bIBAIOIIUX,
B UEM paziuue Mex1y (puiI0copPCKUM U MOJI0KUTETbHO-IPABO-
BBIM U3YUYEHUEM I0PUAMYECKUX UHCTUTYTOB. OH OepeT /151 TOro
HanOosee BaXKHbIE MHCTUTYTHI: JOTOBOPBI, COOCTBEHHOCTh, TOCY-
JapcTBO, HakazaHue. [y JorMaThKa WM UCTOpHKa 00s13aTeThb-
HOCTh JIOTOBOPOB HECOMHEHHBIN (haKT, OT KOTOPOTO OH OTIIPAaB-
JsieTcsl, Kak oT jgaHHoro. Harpotus, ¢unocod He MoxkeT 0001-
T BOMPOCA, 0OSI3aTeNbHBI JIM JJOTOBOPHI, M €CJTH [1a, TO TIoueMy?
To4HO Takke OTHOCUTEILHO MHCTUTYTa YaCTHOW COOCTBEHHOCTU
(punocod 3amaercs BONPocoM O TOM, HACKOJIBKO OHA COIVIACH-
Ma C ujieell mpaBa 1, B 0COOEHHOCTH, C nputs3anueM (Anrecht)
BCEX Ha UMYIIIECTBO, KAK OOBEKT YIOBJIETBOPEHHUSI IOTPEOHOCTH.
FOpHCT-UCTOPUK JTUIIB CAyUaiiHo BCTpeYaeTcs ¢ Mo0OHBIMHU BO-



npocamu. OTHOCUTENILHO rocygapcTBa usiocodusi mpapa cTa-
BUT BOIIPOC O TOM, SIBJISIETCS I OHO Pa3yMHOW HEOOXOIUMOCTBIO
WY Auub ictopuueckuM npoaykrom? Kakas popma npaienus
coracHa ¢ pasymom? OOpaszyercsi JIu OHO MO c8oeli CYUHOCHU
U3 JIOTOBOpA M T. II.

Ho u i nmpumMepsl HeyOenuTenbHbl. Hackombko mogoOHbIe
BOIPOCH BOOOIIE MOTYT MOJJIeKaTh HAYYHOMY Pa3pelleHuIo,
6e3 pa3pelieHus UX He MOXKET OOOUTHCH U MOJIOKUTEIbHOE Mpa-
BoBeneHue. IOpucT-gormMaTvk He MOXET He TIOCTaBUTh BOMPOCa
00 yCIIOBUSIX 00513aTeJIbHOCTH JIOTOBOPA, & BBISICHUTH TU YCJIO-
BUSI HEBO3MOKHO O€3 BBISICHEHHsI CAMOTO OCHOBAHHMSI €ro o0si-
3atenbHOCTH. C Ipyrol CTOPOHBI, TaKKE BOIPOCHI, KaK BOMPOC
O COIJIaCHOM ¢ pazymoM (popme MpaBJieHH s, TOJHKHO MTPU3HATh
COBEpIIIEHHO MPa3AHbIMU, TAK KaK OlleHKa (hOpM IMpaBIeHUsI He
MOXeT ObITh clieflaHa 0e3 COOOpaXeHUs C TaHHBIMH HCTOpHYe-
CKUMH YCJIOBUSIMU. B IeMICTBUTEILHOCTH MBI HAXO[MM, UTO I0pH-
TKO-(prtocodcKast TuTepaTypa B STOM CTapOM CMBICTIe Bce 00-
Jiee KJIOHUTCS K YIaJIKy, U €€ MECTO 3aCTyNaloT MaJlo-1IoMaJly Uc-
CJIeJIOBAHUS IO OOIIMM BOIIPOCAaM ITPaBa, ONMMPAIOIINECs Ha U3Y-
YeHue MOJIOKUTETHHOIO UCTOPUUECKOTO MaTeprasia U OTHIOAb He
MPUTS3AIONIHIE YepriaTh pelieHrue STUX BOMPOCOB U3 KaKOTrO-TO
0c0o00r0 CBEpPXUyBCTBEHHOTO MCTOYHMKA 3HaHWHA. Takum obpa-
30M, Mbl IM€EM IIOJTHOE OCHOBAHUE IMPU3HATh CTApOe MOHUMA-
HUE CYIIECTBA I0PUINKO-(PUIOCO(PCKUX UCCIEI0OBAHUIN OTKUBA-
IOLIMMU CBOH BeK. byayliiiee, 04eBUIHO, TPUHAAJIEKUT (PUIIOCO-
(bvm ipaBa JmIb B CMBICTIE OOIIETO YYeHUs O MpaBe.



Ho eciu Mbl cranem pa3ymets niot ¢pusiocodueit mpasa ue 60-
Jiee Kak OOIIyIo TEOPHIO TpaBa, B YeM TOT/Ia €€ pa3iIuyiue OT SH-
uuksoneauy npasa? He TOMKHBI JIM OHU TOTJA CJIMTHCS BOEIU-
HO? Tako# B3mIsA Ha COOTHOIIEHHE (PUIOCO(PUUN U SHITUKJIONE-
JIMY [TpaBa yke He pa3 BbICKa3bIBAJICA opucTamu. Tak eme Opu-
JIeHAEp, OTCTauBasl BaXXKHOE HAyYHOE 3HAYEHUE SHUMKJIONEIUU
npaBa, YTBEPkK/1al BMECTE C TEM HEBO3MOXKHOCTb CYILIECTBOBA-
HUS HapsAy ¢ Helo elnle U (utocodun mpasa, Kak 0coO0 Hay-
ku. Ho BronHe orpeie/ieHHbIM 00pa3oM HeOOXOTUMOCTh CITUSI-
HYS1, OTOXAECTBIIEHHS] (PHI0CO(pUY 1 SHIMKIIONENN TTpaBa Obl-
JIO ITPU3HAHO BIIEPBBIE B PYCCKOM JIMTEPAType UMeHHO npod. Ka-
paceBUYEM.

B I'epmanuu 3TOT B3MIsA[ HE MOJNb3YETCS MOMYJSIPHOCTHIO.
[IpuBbIUKa K pa3aBOeHMIO (priIOCOPUM ¥ SHIMKIIONEANH IPaBa
HACTOJIbKO CHJIbHA, UTO Jlake MepKeib, Tak pelmTesbHO Tpedy-
I0IUH 3aMeHbl (prstocodun mpapa oOIIeH ero Teopueid, CunTaeT
BO3MOKHBIM CaMOCTOSITEJIbHOE CYILIECTBOBAHUE €I1IE Y SHIIUKJIIO-
NIeINY TIpaBa, MpUAaBasi el xapakTep 0030pa OTAETbHBIX I0PU/IU-
YeCKHMX HayK, B TOM 4uclie ¥ oouer tTeopuu npasa. Ho npu Ta-
KOU [MOCTAaHOBKE SHIMKJIONEIs [TpaBa TEPSET, KOHEYHO, XapakK-
Tep CaMOCTOSITEJIbHOUN HAYKH.

B Hamreil suteparype MMeIOTCS TakKkKe 3aIlUTHUKU HEeO0OXO-
JUMOCTH COXPaHUTh pasinuue Mexay (puiocoduer u SHIUK-
Jonenuent npasa. Takoro B3misAga aepxutcs npod. 3sepes. 1o
€ro MHEHMIO, SHIUKJIONEIMsI HE UMEET CAMOCTOSITEIbHOTO MPeJ-
MeTa M3yuYeHMs], a TJIABHOE COfIepXKaHUe CBOE Yepnaer u3 (pu-



Jocoduu npasa. DHIUKIONEUS €CTh MOBTOpeHue (priocodpuu,
HO MOBTOPEHUE HE MOJHOE, OHA HE MOBTOPSIET (PUIOCOPUIO BCIO
OT Hayaja JIo KOHIIa: OHa OepeT W3 Hee JIUIIb TO, YTO TpedyerT-
cs1 OT BBeIEHUS1 yCIIOBUSIMU TipenofaBaHusi. Pusnocodus npasa
COCTaBJISIET CAMOCTOSITENTbHYIO HayKy, TOTa KaK SHIUKJIONE IS
CITy’)KUT TOJIbKO MPEIMETOM IPENOIaBaHKsl; a IOTOM IepBasi OT-
HOCHTCSI KO BTOPOM, KaK OpUTMHAJ K CBOEi, HE COBCEM TOUHOM
konuu. Bynyun BBesieHHEM B I0pUAMYECKe HAYKU U U3BJIEKast
cBOe coniepkanue u3 punocodpun mpapa, SHIUKIONEIUS TIPE/I-
JlaraeT 3aMMCTBOBAHHBIE €10 CBEJICHUS1, KAK TOTOBBIE PE3YJIbTAThI
HayKH, N300paxkaeT BCIO OONACTh MpaBa B BUIE CIOKUBIIEHCS
Y 3aKOHYEHHOU CUCTEMBbI IOPUINYECKUX MOJIOKEHUH, HACKOJIBKO
9TO BO3MOKHO IIPH JIAHHOM COCTOSIHUM TIpaBoBenieHus. Hao0o-
poT, pritocopusl OTHOCUTCA K TOMY K€ CAMOMY MaTepraiy, Kak
K OOBEKTY CBOMX UCCIIEIOBAHUH, YKa3bIBAET MyTh, KOTOPHIM OHH
no6bITe. OTCI0[a IepBast U3/1araeT, BTopasi u3yvaeT; epBasi Ho-
CHT Ha cebe JOrMaTUIeCKMI XapakTep, BTopast — KpUTHYECKU.
Ecnum sHImKIoneus ctaBuT cede 3aJa4ueio BBECTH HauMHAIOIIIe-
r0 B U3yUYEHHUE CIELUATbHBIX I0PUANYECKUX HayK, (punocodus
npaBa UMeeT B BUIY ObITh MOCIEIHUM CJIOBOM, 3aKJI0YEHUEM
9TOrO U3YYEHHMSI; €CIIM TIepBasi CIIYKUT JUIsl TOTO, YTOObI HAUep-
TaTh TUIAH MPEJICTOSIIIMX 3aHATUI U MOKa3aTh MyTh, IO KAKOMY
HAJJIeXKUT WATH, TO MOCIEAHSIS peJHa3HaYaeTcs 17151 TOro, 4To-
Obl OKMHYTbh Pa30M BcC€ IMPOHJIEHHOE MPOCTPAHCTBO, MPUBECTU
pUOOpETeHHbIE CBEICHUS B MOPSIOK, JaTh OTYET B 3aBEpIlCH-
HOU pabore.



Bo3s3penue r-Ha 3BepeBa He MOKET He BO3OYIUTh HEKOTOPBIX
HenopasymeHuu. [Ipexkae Bcero, pazse MOXXKHO ONPEJE/IATh SH-
LMKJIONEIMIO TPOCTO Kak MpeAMET MpenojaBaHus, Aa eie mpo-
TUBOIIONAraTh MpeaMeT rnpenogaBanus — Hayke? Kak Oyaro Hay-
Ka He ecTb npeaMeT npenofgaBanusi? Kak O6yaro, ecm SHIMKIIO-
neIus eCTh U3JokeHue pusocodun — cama puitocodgus He co-
CTaBJISIET TaK K€ MpeAMeTa npenogaBanusi? BeposTHo, r-H 3Be-
PEB XOTeJl CKa3aTh, YTO SHIMKJIONEUS €CTh JIUIIb OCOOBI npu-
em nipeniofaBanus pustocopuu npasa. Ho u ¢ Takoi nonpaskou
B3IJISI]] T-Ha 3BepeBa Bce-TaKM HEe MOXKET He BO30OYIUTh COMHE-
HUM. OH TOBOPUT, YTO B SHIUKJIONEAUM JAETCS TOTMAaTUYECKOE,
B (prstocoprn KpUTUUECKOE U3JI0KEHUE OTHUX U TEX KE BOIPO-
coB. OH faxe MpuOaBJIsET, YTO SHIMKJIONEIUS U3JIaraeT pe3yJib-
TaThl, HE yKa3biBasl MyTH, KOTOPHIM OHU JNOOHITH. He mymaem,
YTOOBI I'-H 3BEPEB XOTEJ ITUM CKa3aTh, YTO SHIMKJIONETUCT JO-
’KEH M3JIarath BCe roI0CIOBHO, Oe3/0Ka3aTebHo. Takoil mpuem
HETrOJIeH HU B KaKOM TIPErolaBaHnu, a TeM OoJiee B YHUBEPCH-
TETCKOM. JlymaeMm, 4To OH XOTeJs CKa3arh JIUIIb TO, YTO SHIIMK-
JIONIEAUCT HE OCTAHABJIMBAETCSI HA U3JI0KEHUU KOHTPOBEP3, pa3-
JEJISIONMX MeXy cOOOW pas3iMyHble Hay4yHbIe IIKOJIBI, YTO OH
u3Jiaraet yueHue o npaBe, Kak OJHO CTPOMHOE LIEJIOE, YTO B 3TOM
CMBICJIE OH M3J1araeT He KPUTUYECKH, a Jormarndecku. Ho ecim
Tak, TO U TYT B OCHOBE JIEKUT HEKOTOPOE HeopasyMeHue. Boi-
6Op TOro WM JIPyroro U3aoKeH!s He ecThb Jeso npousBona. Ec-
JI¥ TI0 TAHHOMY BOTIPOCY HE YCTAHOBUJIACH ellle OOIIerpu3HaH-
Hasl Hay4yHasi Teopusi, 0e3 KPUTUIECKOTO U3JIOKEeHUsT He 00O0M-



THCb, €CJIH HE XOUelllb 3aCTaBUTh IIPUHIMATh U3JIaraeMoe Ha Be-
py.

Urak, ¢unocodus nmpaBa He MOXET ObITh MPU3HAHA OT/IMY-
HOM OT SHIMKJIONEINH Haykor. Puocodusi mpaBa v SHIUKIIO-
neausi mpaBa OHO U TO Ke. DTO TOJbKO MOATOTOBUTEIIBHBIE CTa-
IY K 0O0pa3oBaHUIO OMHOW OOOOMIAIONIEN AUCIUILIMHBL — 00-
et Teopum nipasa. [loTpeGHOCTD B Tako# 001IIel TeOpry CO3HA-
BaJIaCh yKe AaBHO, HO IMpekJae B HeWl BUAEIU HEUTO OTJIMYHOE
OT SHIMKJIONE/NH, IOKEHCTBYIOIIEE CYIIECTBOBATh HApSAY C
Hel. TakoBo Bo33penne ®Panbka. OH npeaiaracT 3aMEHUTD eCTe-
CTBEHHOE TpaBO OOIIel Teoprel mpaBa, KoTopast Obl coiepka-
J1a U3JI0)KeHUEe OOIINX I0PUINUECKUX UCTHH, TIOy4aeMbIX IyTeM
aHaJIM3a MOJIOKKUTEIbHOTO rpaBa. Ho Torna sta MeICib He moiy-
YHJIa CKOJMBKO-HUOYAb IMIMPOKOTO PACTIPOCTPAHEHUSI, M TOJBKO
B HacTosIIiee BpeMsl OHA HAYMHAET 3aBOEBBIBATH ceOe MpHU3Ha-
Hre. C 0coOeHHOI0 00CTOSITENIHOCTHIO pa3BuBaer ee I1. Mion-
nep. OH onpernensier OO0 TEOPHUIO MpaBa KaK CHCTEMY OC-
HOB npaBa («System der Rechtsgriinde»). ITomumo npaxtuye-
CKHX lIeJiedd, 3aJa4a MpaBOBEJCHUS MPEACTABISIETCS JBOSIKOM.
Bo-niepBbix, OHO 00pabaThiBaeT MPAKTHUYECKUI MaTepuas mpa-
Ba B CHUCTEMATHUYECKOM, CIEKYJISTHBHO-UICATUCTUIECKOM, UC-
TOPUYECKOM Y SMIHMPHUKO-PEATCTUYECKOM HAIPaBJICHHUSIX; 3a-
TEeM U3 MOJTyYEHHOTO TAKMM 00Pa30M IIPAaBOBOrO MaTepraja OHO
U3BJIeKaeT 00II1e OCHOBHI MTPaBa, 00padaThIBaeT UX, COOOPA3HO
UX BHYTPEHHel CBs3H, B LieNbHYIO (geschlossenen) cucremy 00-
IIeil TeOpHy TMpaBa U MPUMEHSIET X, KaK PyKOBOSIINE MTPUH-



IIUIIBI 1J1s51 OLIEHKW UMEIOIIerocsl MaTepyralia rmpaBa U Jjisl pa3Bu-
THS TpaBa U npaBoBedeHus. Camasi oOIasi Teopusi rmpaea, Ko-
HEYHO, HE MOKET HUKaK MMETb HEMOCPEACTBEHHOIO MpUMEHe-
HUS B XU3HU, KOO OHA COAEPKUT TOJBLKO OOIIME OCHOBBI Tpa-
B4, a HE OT/ICJIbHBIE MPABOMOJIOKEHH S, OTPEEISIIONTUE JeNCTBU-
TeJIbHbIC )KUTEHCKUE OTHOIICHMS. HeBO3MOKHO TakXke U3 ee 00-
HIEro COAEepkKaHUs MyTeM MHTEPHPETAIH, IyTeM JIOTMYeCKOro
U TMAJIEKTUYECKOTO Pa3BUTHSI MOHATHS 00pa30BaTh MpaKTHUYe-
CKoe TpaBo. JIBMKeHue U pa3BUTHE MpaBa UMEET CBOE OCHOBA-
HUE B 3JIEMEHTAaX €CTeCTBEHHBbIX KMTEHCKMX OTHoleHuu. Teo-
PETHK K€ U3 ITUX OTHOUICHWH U U3 MOPOXKAAEMOro UMM TpaK-
THUYECKOTO MpaBa U3BJIeKaeT o0Iue MoHATHs. Takum oOpazom,
¥ TeopHsl TpaBa 3aBUCUT OT PeaJIbHbIX OTHOIIIEHW, a HEe Ha-
000poT. JleATeTbHOCTh TEOPETHKA JOIKHA OBITh HAINPABJICHA K
TOMY, YTOOBI TOHSTH MPAKTUYECKOE MPABO U peaibHbIe JIIOj-
CKH€ OTHOIIIEHUSI KaK OHO CBS3ZHOE IIeJioe, ITOT OOIIMi opra-
HU3M Pa3JIOKUTh Ha €ro OT/E/IbHBIE OPraHbl U JIEMEHTHI, OTpe-
JIEJIATh X COOTHOUIEHHWE W B3aUMOJIECHMCTBUE, HOPMBI U LIEJU UX
JICVICTBUSI, a TaK)K€ Ha3HAYEHUs Kak IIeJIoro, Tak U vacrteil. B
0COOEHHOCTH 00I11asi TeOpHsl TPOBEPSIET TOJIOKUTETBHOE TIPABO
¢ ero texuuyeckon u sorndeckoit (begriffliche) croponsi, BbI-
SICHSIET PYKOBOJSIIIIME MIPABOBbIE MPUHIIUITBI U3 COBOKYMHOCTH,
cBs13M (Zusammenhang) ¥ CyIITHOCTH OOIIECTBEHHOTO OPraHM3-
Ma ¥ CBOOUT UX K OOIIMM OCHOBaM JIIOJICKOM AeSITEIbHOCTU B 00-
miecTBe u rocynapcerse. OO1as Teopus pasa ecTh, TAKUM 00pa-
30M, KPAaeyroJibHbli KAMEHb CUCTEMBI ITPABOBE/ICHUS; OHA CBSI-



3bIBa€T OT/AEJbHbIE NUCIUIUIMHBL U UX COIAEpPKaHUE B OIHO Iie-
noe. OOriast Teopusi paBa JJisk TOTO, YTOOBI COOTBETCTBOBATh
CBOEH 11eJ1H, JOJIKHA TIPUJIaraThb K CBOEMy COJIepKaHHIo MacITad
CTpOroit 0OBEKTUBHOCTH U U30€raTh BCSIKUX CYOBEKTUBHBIX I10-
crpoenuii. Eciu Teriepb COOCTBEHHOMY COIEPKAHUIO OTAETBHBIX
JVCIUTUIMH TPEIOCHUIAIOTCS 00IIIre coOOOpakeHus, TO 3TO MOo-
TOMY, YTO MbI HE IMEEeM ellle TOIHOM TEOpPUH MpaBa, U 4To Kax-
bl IOPUCT ONIYIIAeT NOTPEOHOCTh U3JI0KUTH YACTh CBOMX BO3-
3peHuid Ha TIPaBo.

Touno Takxke AnpOept [locT BhipakaeT yoexaeHue, 4To C
Pa3BUTHEM TPABOBEACHUS KaK OTPACIH MOJIOKUTEIBPHON HAYKU
00 oO1iecTBe (3THOJIOTMM), He OyAeT Oojiee U peur 00 UCTOPUH U
(puiocopun npasa Kak o AByX OT/AENbHBIX HayKax. PsgoMm c uc-
TOpUEH MpaBa MOKET COXPAHUTHLCS JIUIIH 0OIIee YIeHHe O ITpaBe
(eine allgemeine Rechtswissenschaft), koropoe OyieT umeThb, Ha-
CKOJIbKO OHO YCTaHOBJISIET SIBJIEHHS NPABOBOW KU3HU, — IMIIH-
PUYECKUI XapaKTep, HACKOJIBLKO OOBSCHSIET MPUUYMHBI ITUX SIB-
nennii — punocodekmii. Ho o6e 3t oTpaciu npaBoBeneHus, uc-
TOpUsI MpaBa v o0IIee YYeHHUe O IpaBe, OyyT HaXOAUThCS B OJIH-
Kai1en CBA3M MeX,1y COOO.

Miomnep u Iloct, roBopst 00 oO1ieli Teoprn MmpaBa, OCTaBJIS-
0T COBEPIIIEHHO 0e3 PaCCMOTPEHHsI BOPOC 00 €€ OTHOIIEHUM K
SHIMKJIONIEIUH. [IepBbIii U3 HEMEIKUX I0PUCTOB, BHICKA3aBIITHIA-
Cs1 B CMBICJIE HEOOXOIMMOCTH OTOKAECTBIICHHU I SHIIUKJIONE U U
oOmeit Teopuu npasa, Obut [loTiie. CBoeMy Kypcy SHITUKJIONE-
TV TIpaBa OH U J]aeT TaKyl0 MMEHHO TIOCTAaHOBKY, KaK €ro MOX-



HO BUJETh M3 HalleYaTaHHOT'O MM IlJlaHa CBOMX JeKiuid. Camblil
KyPC OCTaeTCsl, K COXKAJIEHUIO, HEHANIeYaTaHHbBIM.

Mex/ly HOBEHIIMMHU PYCCKMMM SHIMKJIONEAUCTAMHU OTOX-
JIECTBJICHUE SHITUKJIONENH MpaBa ¢ 00IIel ero Teopren (pakTu-
Yecku moutu oomenpuHsTo. [lo kpaiiHel Mepe, Bce meyaTHbIe
KYPChI SHIIUKJIOTIEIMYU WJIH, TI0 KpaliHel Mepe, HarledyaTaHHbIe UX
yacTy, 3a uckmouenrnemM HeBonmuHa u PoxaecTBeHCKOro, JamoT
TOJIbKO OOI1Iee yueHue o Mpape. KamycTiH 1axe 3aMeHsieT Ha3Ba-
HUE SHIMKJIONEINN Ha3BaHUEM «OOIEN HorMarukm». Ho, Kak
cripaBeIMBO 3aMeTii KapaceBuy, 310 Ha3BaHUe HEYTOOHO, TaK
KaK I10 YCTAHOBUBIIIEMYCSI CJIOBOYNIOTPEOJICHUIO J0rMa IPOTUBO-
Troj1araeTcsl ICTOpUK U 0003HAYAET MPUKJIATHYIO HayKy MpaBa.

DT0 paznuyue pyCCKUX SHIMKJIONEINN OT HEMEIKHUX, U3 KO-
TOPBIX JaXxe JIydilue, Jaxe HanOojee CUCTeMaTHYecKue, Kak,
Hanpumep, Panbka, Banbrepa, ApeHca, Bapukenura, Mepkens,
MPEJCTaBIAIT He OoJiee, KaKk COBOKYIMTHOCTb KPAaTKUX OYEPKOB
OT/ICIPHBIX IOPUINYECKUX HAayK C HEOOJBIIMM OOIIUM K HUM
BBEJICHUEM, HaXOAUT ceOe 0ObsCHEHUE B CAMOM CKJIaJIe Hallle-
ro IOPUINYECKOro 0Opa3oBaHus. Y HEMIIEB MperofaBaHue mpa-
Ba cBOnUTCS, 10 BbIpaxkeHuio JI. IllteriHa, K N30 KEHUI0 OAHOTO
rpakJJaHCKOTO TIpaBa B pa3HOOOPA3HBIX ero Bujaax. [Ipyrue or-
paciiv rpasa, MOXKHO CKa3aTh, TOJIBKO TepruMbl. HemynpeHo no-
3TOMY, YTO BBEJIEHUEM B U3YUYEHUE HAYKHU MPaBA Y HUX CIIYKUT
He o0lliee yUYeHHue O TpaBe, a MPOCTO MpeBaApPUTENILHOE KpaTKoe
U3JIOKEHHE TOTO K€ I'PakAaHCKOro MpaBa, PUMCKOTO U repMaH-
CKOro, J1a MHoraa euie, kak y I[Trorrepa, Apenca, Bapukenura, —



BceoOmas ucropus nmpasa. CoBepIlieHHO IPyroe BUIMM B HAIITUX
YHUBEpcUTeTax. Y Hac HUKOTJA He ObUIO TAKOTO MpeoOsIajaHust
IPAKJAHCKOrO IpaBa. Y:xke co BpeMenu llerpa Benvkoro opuau-
yeckoe oOpa3oBaHMe coeiMHseTCs ¢ nonuTuyeckum. [lostomy
PYCCKMIA SHIIMKJIONEIUCT HE MOKET CBECTH CBOM KypC K KPaTKoO-
MY M3JIOKEHHIO BCETO TOTO, YTO MPENoJaeTcsl Ha I0PUAMYECKUX
(akynprerax. [Ipu pazHOOOpa3uM MpernogaBaeMbIX MPEAMETOB
9TO cAenano Obl ero U3JI0KEHUE CIMIIKOM IMEeCTpPbhIM. YCIIOBUS
HAIIeTO YHUBEPCUTETCKOTO TpernoiaBaHusi TpeOyIoT OT SHIIUK-
JIOTIeJIVCTa He KOHCIIEKTa CHelUaIbHBIX HAayK, a OOIIel Teopun
npaBa.



Knura nepsas
IlonsaTue npasa

I'naBa I
Onpenesienne nmpaBa

§ 5. HopMbI TeXHUYECKHE U STHYECKHE

B cuny npucyineir Ham Kak CymecTBamM pa3yMHBIM CITOCOO-
HOCTH K 00O0OITIEHUIO, Mbl PYKOBOAMMCS B Halllel CO3HATEILHON
JESATEIbHOCTA HE TOJIBKO KOHKPETHBIMU TPE/ICTABICHUSIMU, HO
TaKXke U MpaBWIAMH, YKa3yIOIIMMH, KaK JOIKHO JEeUCTBOBAThH
JUISL AOCTVDKEHUSI TOW WM APYrod OonpenesieHHOU Leiu. Takue
npaBuiia, OOYCIIOBJICHHbIE OIPENeNeHHOIO 1Ie/IbI0, Ha3bIBAIOTCS
B0OOI1Ee Hopmamu. CooOpa3HO Pa3INIUIO eIl © HOPMBI MOTYT
OBITH OUYeHb pa3HOOOpa3Hbl. Ho Bce OHM CBOASATCS K JIBYM IJIaB-
HBIM TPYIITIaM: HOPMbI mexHUu4ecKue 1 HOPMbI dmuuecKue.

HopMmbl TexHUYEeCKHEe — 3TO TPaBUIIA, YKa3bIBAIOIIME, KaK Clie-
JyeT MOCTYNaTh ISl JOCTHXKEHUs KaKOK-TMO0 OTHOM ompese-
JIEHHOM 11e1i. TaKoBBI MTpaBwJia TUTUEHbI, MeJarOruKu, rpaMma-
TUKHU, CTPOUTESIBHOTO UCKYCCTBA, HAy4JaloIe HAC, KAKUM o0pa-
30M COXPaHUTh 3[JI0OPOBbE, Pa3BUTh CIIOCOOHOCTU peOeHKa, YI0-



OOTIOHSITHO BBIPA3UTh CIIOBAMH MBIC/Ib, IOCTPOUTH 37aHue. Pa3-
JIMYHBIX TEXHUYECKUX HOPM CTOJIBKO e, CKOJIbKO MOXET OBITh
y Jofied pa3nuvHbIX 1esieid. CoOmoaeHrne KaxIou Takoi HOPMBI
MPUBOJUT K OCYIIECTBJEHUIO TOJbKO JAHHOW OTAEIbHOM 1IEJIH,
HE KacasiCh IPyTux IieJiel YeJIOBeYeCKOr AesTeIbHOCTH, MHOTTIA
Jlaske TIPeTISITCTBYS UX ocyllecTBieHuio. Eciu tienb, umeroiascs
B BUJLYy, MPEJICTABIISIETCS OOIIMPHON U CIIOKHOM, TO OCYIIIECTB-
JIEHUE ee OIpeJieNsieTCs, ECTECTBEHHO, 11eJI0M CUCTEMOW MTPaBUII,
CBSI3AHHBIX MEXJIy COOOW €IWHCTBOM Liein. Takas cucrema u
€CTb TO, UTO MbI HA3bIBAEM OT/IEIbHBIMU UCKYccTBaMU. OTciona 1
camoe Ha3BaHUE: MmexHu4ecKiue HOpMBbI (OT IPEYeCKOro «TEXHE» —
HCKYCCTBO).

Bcem pa3HOOOpa3HBIM LIEIsIM YeJIOBEUECKOM JIeSITeIbHOCTH
COOTBETCTBYIOT M OCOObIE TEXHUYECKHE HOPMBI, TAK UTO BCSI JIe-
SITeJIbHOCTD JIIOAeW COBEPILAETCS COIJIACHO TPaBUJIAM IIEJIeCO-
obpazHocTi. Ho Kaxass oTaenpHas TeXHUYecKkass HopMa nMe-
€T B BUJly BCEr/a OJIHY TOJIKO OTAEIbHYIO LIEJIb — BEJIET K OCY-
IIECTBJICHUIO TOJIBKO OTJEIbHOM 1M, HE KacasCh ee OTHOIIIe-
HUI K JIPyruM 1eisam. Mexay TeM, pa3HoOOpa3HbIe 1eTH Yelio-
BEUYECKOH JIeATEIbHOCTH HEM30€XKHO CTAJIKUBAIOTCS MEXKIY CO-
00M1 TaK, YTO OCYIIECTBICHUE OTHOM eI HEPE/IKO MPEeTISITCTBY-
€T OCYIIECTBJICHUIO IpYroil. YesloBeK OrpaHuyeH U B CBOUX CH-
JIax, ¥ BO BHEIIHUX CPEJICTBAX, M BO BPEMEHHU, U TIOTOMY [IJ151 HETO
HEBO3MOKHO ITOJIHOE OCYIIIECTBJIEHUE BCeX ero 1ieseit. Emy npu-
XOJIUTCSI OPaHUYMBATh OCYIIECTBJIEHUE OT/IE/IbHBIX LIeJIEl paau
BO3MOKHOCTH UX COBMECTHOTO ocyIecTBienus. [Ipu stom ma-



JIOBRXXHBIMU LIEJISIMU ITPUXOIUTCS )KEPTBOBATh B MUHTEPECAX OCY-
IIECTBIICHNs BakHeHmmx. OrpaHndmMBasi TaKUM 0Opa3oM OcCy-
IIECTBJIEHNE OTJEIbHBIX LIeJIeH, Helb3s1 0OOUTHCH Oe3 pyKOBOJSI-
IIero Hayasa, Oe3 MmpaBuJl, ONpeJesAorX, Kakiue UMEHHO lie-
JM U B KaKOM Mepe JOJKHBI ObITh OrpaHUYEHBbl B CBOEM OCY-
IIECTBJICHUH, YTOOBI COINIACOBATH MEKAY COOOIO OCYIIIECTBIICHUE
pa3HOpPOAHBIX 1iesiell. TexHnyeckue MnpaBuja He HaydaloT 3TO-
My. YKa3pIBas, KaK OCYIIECTBUTh Kak/1yl0 OTAEJIBHYIO LIE/b, OHU
HE yKa3bIBalOT, KAK YCTAaHOBUTh FAPMOHHIO B COBMECTHOM OCY-
LIECTBJIEHUM MHOTMX LIEJIEH. DTO MPUBOJUT K OCYIIECTBIICHUIO,
Hapsly ¢ TEXHUYECKUMH, ellle IPYTUX HOpM — smuueckux. deno-
BEK HE MOXKET PYKOBOJICTBOBATLCS B CBOEM )KU3HU TOJILKO TEXHU-
YECKMMHM TMPAaBUJIAMH, TOJIBKO OJIHOIO 1iesiecooOpasHocThio. OH
HEIIPEMEHHO PYKOBOACTBYETCS €LIe U YEM-TO APYTUM, OIpejie-
JISIOIINM J1JI1 HEro BHIOOp CaMbIX LieJIel, 3aCTaB/IAIONINM Ipe/-
NOYUTATh OJHY LieJib Apyrou. I1o crenenu ymenoctu jonen ocy-
IIECTBIISITH OT/IEJIbHBIE LIEJIU, MbI CYIUM 00 MX UCKYCCTBE YMEJIO-
CTH; 10 TOMY, KaK OHU ONPEJesIsIOT B3aMMHOE OTHOLLIEHUE pas-
JIMYHBIX LIeJIel, KaKue 1eIM MPeNoYUTAIOT IPYTUM, Mbl CyAUM
00 KX HpaBax, O TOM, YTO IPeKH 0003HAYAIM CJIOBOM 3rmoc. OT-
clofa ¥ IpaBuia, ONPEAEIAIIIME B3aMMHOE COOTHOLIIEHUE Pa3-
HOPOJHBIX LIEJIEH YeI0OBEUECKOM KU3HU, HA3bIBAIOTCS MUUECKU-
M.

Paznuune HOpM mexnuueckux v smuueckux MOXKeT ObIThb, HA
OCHOBAHHUM BCETO CKa3aHHOT0, (hOPMYJIMPOBAHO TAKUM 00pa3oM:
HOPMbI TEXHUUECKUE CYTh MPaBUJIa OCYIIECTBJICHUS OTAEIbHBIX



1eJield YeIOBeYEeCKOr JesATEIbHOCTH; HOPMbI 9TUYECKHEe — Mpa-
BUJIAa COBMECTHOT'O OCYIIIECTBJICHUSI BCEX JIIOJICKUX LIEJIEH.

W3 3T0r0, KOHEYHO, HE ClIeAYET 3aKTI04YaTh, YTOOBI ITUUECKUE
MpaBUJIa MOIJIM 3aMEHHUTh CO0O0I0 TeXHUYecKre HOpMbl. OHU He
MMEIOT BOBCE 3HAYCHHMS OTHOTO OOIIEro TeXHUYECKOTO MpaBuiIa,
IIPUMEHMMOTO K OCYIIECTBJICHHUIO BCeX pasianuHbIX nenen. Co-
OJrojieHUe STUYECKUX MPABUJ HUKOT/IA HE BeJIET HeTTOCPEICTBEeH-
HO K OCYIIIECTBJICHUIO OT/JENIbHBIX 1iesield. CaMoe oCyIecTBIeHNE
HAIlIMX [eJIel Bcera ¥ He0OXOAMMO COBEPINAETCsI COTTAaCHO TeX-
HUYECKUM MpaBWIaM. DTUYECKHE K€ HOPMbI TOJBKO pa3Meike-
BBIBAIOT, TAK CKa3aTh, OCYILIECTBJICHUE OTJEIbHBIX IIeJIeH, ompe-
JEJISI0T JIMIIb MX B3aUMHOE cooTHoleHue. OHU AealT 603-
MOJICHBLIM COBMECTHOE OCYIIIECTBJIEHUE MHOTHX 11eJIeid, YCTaHOB-
ns1s1 hopmy UX B3aUMHOTO COOTHOIIEHHUSI, HO CaMOe COJepKa-
HUE STUX IIeJIed OCYIIECTBIIACTCS IO MPaBUIIaM 1IeJIeCO00Pa3HO-
cti. B 3TOM CcMBIC/Ie, HOPMBI STUYECKHE OTJIMYAIOTCS OT TEXHU-
YECKUX, KaK (hopmManbHble OT MAMepUanIbHbX. ITUUECKUE HOP-
Mbl ONPEAENSIIOT TOJIBKO ¢hopMy COBMECTHOTO OCYILECTBJICHMUS
BCEX Pa3HOOOpa3HbIX 1iejiel yemoBeka. COOMONeHNE ITHIECKUX
HOPM TOJIBKO TIPUIAET B3aMMHOMY COOTHOIIIEHHIO TIeJIel rapMo-
HUYECKYIO ¢hopmy, HO HE MPUBOIUT CaMo MO cebe K OCyIIecTB-
JIEHUIO UX COOEPIHCAHUSL.

TexXHUUYECKUX MPaBUJI MHOTO, CTOJIBKO e, CKOJIBKO pa3HO00-
pa3HBIX IieNiel yenoBedeckor ku3Hu. [103ToMy ofiMH U TOT *ke
YeJIOBeK, Mpecieys pa3inyHble 1eNU, PyKOBOACTBYETCS M pa3-
JIMYHBIMU TEXHUUYECKMMU HOpMamu. HanpoTtus, sTudeckuie HOp-



MBI, PETYJIMPYIOIINE HE OCYIIECTBIIEHHE OT/IEIbHBIX 11eJIeH, a B3a-
MMHOE COOTHOIIIEHHE BCEil COBOKYITHOCTU Y€JIOBEYECKUX IIeTIei,
HE MOTYT MEHSITbCSI B 3aBUCUMOCTH OT Pa3Inuus PecieayeMbIX
JoAbMU Tiesiel. Pa3 denoBek nepkuTcs ompesie/ieHHBbIX 3THYe-
CKUX TPaBWJI, OHU HE MOTYT MEHSThLCS B 3aBUCMOCTH OT UMEI0-
IIMXCS B BULYy B JAHHOM CJIy4ae IieJieil. Y OIHOTO U TOTO *ke Ye-
JIOBEKA HEe MOTYT ObITh pa3iiMuHble STUYECKHe MPaBujia Ha pa3-
HBIE CJTy4Yau KU3HU. DTUUYECKUE TIPaBUJIa ONPeesIssioT OTHOIIIe-
HUE OT/IEJIbHBIX IIeJIeld uesloBeKa K 001Iel ux coBoKymHocTH. [To-
TOMY OHHM 10 HEOOXOAMMOCTH OITHU U Te Ke ISl BCEH JIesATelb-
HOCTH YeJIOBeKa, JJIsl BCeX CIy4YaeB ero KU3HMU.

Takum 00pa3oM, 3THYECKHE HOPMBI OTJIUYAIOTCS eOUHCHBOM,
MICUXUYECKHE — MHOdNcecmeerrocmbto. OOUH U TOT K€ YeJIOBEK
B OJJHO U K€ BPEMsI MOXET PYKOBOAUTLCS CAMBIMU Pa3JTUYHbI-
MU TEXHUYECKUMHU HOPMaMH COOOPA3HO Pa3jIMyMI0 OTIEIbHBIX
LieJaeN cBoel JIeaTeNIbHOCTH. JIoCTHKeHne KakJOoW 0CcoOOoH lie-
M TpedyeT coOoaeHrst U 0coObIX MpaBwil. Ho B3aumHOe co-
OTHOIIIEHUE BCeX IieJiell B MX COBOKYITHOCTH HE MOXET OBITh
MPeICTaBIsIEMO OJHOBPEMEHHO Ha Pa3IMUHbIE Iabl. DTUUECKUE
HOPMBI MOT'YT OBITh Pa3JIUYHbI Y PA3TUYHbIX JIIOCH WU U Y OfI-
HUX U TeX e JIofiel B pazHoe Bpems. Ho y naHHOro 4enoBeka
¥ B JIaHHOE BPEeMsI MOTYT OBITh TOJILKO OJTHU OTIPEJICIICHHBIE STH-
YEeCKUe HOPMBI.

Tak Kak TeXHUYECKUE HOPMBI CyTh MpaBUjIa JOCTHKEHUS OT-
JEJIBHBIX TIeJIeH, TO W COOMIoIeHNe UX COBEPIIEHHO (haKyibTa-
TUBHO. TyT BCe 3aBUCHUT OT KeJaTeJIbHOCTU OTIEJBbHON 1IeNH, K



OCYIIECTBIEHUIO KOTOPOU BeJeT coOmoaeHue npaBuia. TolbKo
IUTSI TOTO, KTO TIEHUT 30POBbE, 00S13aTeIIbHBI PABUJIA TUTUEHBI.
BbI0 OBl CMEITHO HACTaWBaTh HA 00S3aTEJIBHOCTH UX COOMIONE-
HUS AJ15 YEJIOBEKa, 3a/1yMaBILEro MOKOHYUTD C KU3HBIO WM Ha-
MEPEHHO PaCCTPOUTH 310poBbe. HampoTuB, rapMOoHMs KU3HEH-
HBIX IIeJiell He MOXeT He OBITh XKeJaTelbHa Uil yelioBeka. Pa3
sl IMEI0 HECKOJIbKO I1eJIeld, 1 He MOTY He JKeJlaTh, YTOOBl OHY Ha-
XOJVWJTUCh B TAPMOHMHU, YTOOBI OCYIIIECTBIIEHUE OTHOM U3 HUX He
Merayio Obl OCYIIECTBIIEHUIO APYTruX. TONBKO B ciiyyasix Oones-
HEHHOW MaHWH YEJIOBEK BCIO CBOIO AEATENIbHOCTD MOJTYMHSIET UC-
KJIIOUMTESbHO OJIHOW KaKoW-HUOyIb 1eau. HopmasibHO ke pas-
BUTHIE, 3/I0POBBIE JIIOAW BCErJa MPECIEAYIOT HECKOJIBKO pa3HO-
o0pa3HbIX 1eneit. KenarebHOCTh FTAPMOHMYECKOTO COBMECTHO-
IO OCYIIIECTBJICHU I PA3HOOOPA3HBIX TIEJIEH TSI BCeX IICUXUIECKU
HOPMAaJIbHBIX JIIO/IEd CTOUT MO3TOMY BHE Borpoca. BHe Bompo-
ca CTOUT JJIs1 HUX, CJI€I0BATENIbHO, ¥ 00513aTeIbHOCTb STUUECKUX
HopM. [loaTomy, MeXly TEM Kak TEXHUUECKUE HOPMbI (haky1b-
MAamueHvl, STAYECKUE — 0053aMENbHDL.

DTUM, OJIHAKO, HE OTPAaHWYUBACTCS pa3InyKe B 00s13aTeIbHO-
CTU TEXHUYECKUX M 3THYecKuX HopM. Hecobmonenve Texuuye-
CKOUM HOPMBI BeJIeT K HETOCTUKEHUIO JIUIIh TaHHOW OTAETbHON
LEJIA — U TOJIbKO: OHO HE OT3BIBAETCSI HA BCEH OCTAJIBHOU Jesl-
TEJILHOCTH YesioBeka. JlypHO Bcraxas Mnosie, 1 MOry OTJIMYHO Bbl-
cTpouThb cede 1oM; OyyuH MI0XUM XO3SIMHOM, MOKHO OBITh OT-
JIMYHBIM TIearoroM u T. 1. HecoOumoaenne 3TiaecKkux HopM pac-
CTpauBaeT, HAMPOTUB, BCIO HAIIly JESITEIbHOCTb, HApyIIas rap-



MOHHUIO PYKOBOJAIIMX €10 Liesiell. Pa3 coBepilieHHOE HapylieHue
STUYECKON HOPMBI JaeT ceOsi YyBCTBOBATh, OT3BIBASICh HA BCEX
HaIIMX JIejiaX, Jiejas HEeBO3MOXKHBIM JIJISI HAC JOCTHIKEHUE MHO-
rux Oojiee BaxkHBIX 1esield. Co3HaHUE TOrO, YTO HAIlM COOCTBEH-
HblEe HapyIIeHWs] STUYECKUX IPaBWI B MPOILIOM JIMIIAT HAC
U B HACTOSIIIIEM BO3MOKHOCTH IOCTUTHYThH BBICIIIUX Ye€IOBEYe-
CKUX ILIeJiedd, MPUBOIUT K caMOyIpeKaMm, K YTPhI3eHUSIM COBECTH
¥ K MPU3HAHMIO O€3yCIIOBHON 00s13aTeIbHOCTH STUYECKUX HOPM.
K 3T0i1 BHYTpeHHe! CaHKIMU MPUCOEIUHSETCS €Ille BHeITHSS.
HecoOmoneHue TeXHMUYECKMX HOPM BEJET TOJBKO K HEYCIeXy
JAHHOT'O [IeJla M MOTOMY KacaeTcsl TOJIbKO OHUX 3aHMHTEPECO-
BaHHBIX B jiesie mil. HecoOmonaromero STu HOpMbl Mbl HA30BEM
HEMCKYCHBIM WJIM HeOJlaropa3yMHbIM, HO €CJIM JeJI0 Hac Hero-
CPE/ICTBEHHO He KacaeTcsi, HaM BCE PaBHO, COOJIO/ICHA TeXHHU-
yeckasi HopMa wid HeT. HanmpoTuB, HecoOmoneHne STHIeCKUX
HOPM BCerjia ecTh Jesio ooiero narepeca. Bee pazHooOpasHbie
MHTEPECHI YeJIOBEYECKON KU3HU TATOTEIOT K ABYM IJIABHBIM 1IEH-
TpaM: OJIUH U3 TUX [IEHTPOB — JIMYHOCTh YEJIOBEKA, JAPYToi — 00-
mectBo. Kaxas cucrema STMYeCKMX HOPM, KaKUM Obl TTPUHITH-
MIOM OHA HM OIpeAesIsiiach, HEPEMEHHO, TaK WM UHa4Ye orpe-
JIeJIsIET COOTHOIIIEHHE 3TUX JIBYX IPYII JTIOACKUX UHTEpecoB. Ec-
JIM STUYECKHe HOPMbI HAPYIIAIOTCS, €C/IM TapMOHUS YeioBeve-
CKUX IIeJiefl He YCTAHOBJISIETCS, €CJIM JIMYHbIe W OOIIECTBEHHbIC
WHTEPECHI MPUXOAAT B Pe3KOe CTOJIKHOBEHUE, OOIIECTBO HE MO-
KET OocTaBaThcsl Oe3ydyacTHHIM. Hapymmrenb 3TUYEeCKUX HOPM
HEYKJIOHHO BBI3BIBACT MPOTUB ceOs1 Cy/I U THEB OOIIECTBa, 3aMH-



TEPECOBAHHOI'O B TOM, YTOOBI MESK/Ty JINYHBIMU U OOIECTBEHHbI-
MU TeJISIMU TTOJIJICPKUBAJIOCH OTIpefieNieHHOe cOOTHOIeHue. O0-
IIECTBO MO3TOMY TpeOyeT OT KaXJO0ro COOJIOICHUS STHUYECKUX
HOPM, OCYXXJIaeT 3a MX HapyllleHHe, U Jake B BaXKHBIX CITydasx
kapaer 3a Hero. CoOmo/ieHre STHIECKIX HOPM He €CTh JIMIIb J1e-
JI0 CyOBbEKTUBHOTO YCMOTPEHUSI: OHU SIBJISIOTCS MPe]] HAMH C Xa-
PAKTEPOM 0OBEKMUBHO 0OSIZAMENbHBIX MPEDOSANHUIL.

Ho ecnu Mbl 00paTHMCS K codepoicaruto TEXHUIECKUX U TH-
YEeCKHMX HOPM, TO HaM MPEICTaBUTCS COBEPIIIEHHO MHOE COOTHO-
nrenue. [1o comepkaHuio TEXHUYECKUE HOPMBI OoJiee 00BeKmus-
Hbl, ITUUYECKUE, HA00OPOT, OoJiee cybdvexmueHvl. B camom nierne,
1eJIECO0OPA3HOCTD 3aKJII0YAETCS B TOM, YTOOBI BOCIIOJIb30BaTh-
Cs1 CHJIaMU TIPUPOJIBI JIJIS1 CBOMX IieJierd. A IeWCTBUE CUJT IIPUPO-
bl BCET/Ia CTPOro 3akoHoMepHO. [ToaToMy, eciti u3BecTeH 3aKOH
JAHHOW T'PYIIBI SIBJICHUI, COOTBETCTBYIOIIUE TEXHUYECKHE Tpa-
BUJIa OY/IyT JIOTUYECKH HEOOXOIUMBIMU BBIBOJIAMHU M3 TOTO 3a-
koHa. Hanpumep, npaBuia CTpOUTEIBHOIO MCKYCCTBA CYTh JIO-
TMYECKU HEOOXOAMMBIE BBIBOIBI U3 3aKOHOB MEXaHUKH. B Tex-
HUYECKUX MPaBUIaX CyObEKTUBEH M ITPOU3BOJIEH TOJIBKO BHIOOD
tean. Ho Kak TOJbKO 1iesib Onpe/iesieHa, MpaBuiia €€ OCYIIeCTB-
JIEHU S TIOJTyYal0TCs caMK cOOOM, KaK HEOOXOAMMbIE BBIBOJIbI U3
3aKOHA COOTBETCTBYIOIIMX siBJIeHUH. CofepkaHne TEXHUUECKUX
npaBuJI, O€3yCIIOBHO, OIpeAesseTCss OObEKTUBHBIMU JIAHHBIMH,
HE3aBMCUMO OT CYOBEKTMBHOIO OTHOIICHUSI K HUM 4YeJlOBEKa.
Ecim nHorma TeXxHuueckue npaBria MpeCTaBIIsIioTCs 110 CBOEMY
COZIEpPXKaHUI0 HEJOCTAaTOYHO OOBEKTUBHO OIpeeieHHbIMU (Ha-



npuMep, B MeJaroriuu), To TO MOTOMY TOJIBKO, UTO HE YCTaHOB-
JIHBI e11le C HAyYHOI0 TOYHOCTHIO U CaMble 3aKOHBI COOTBETCTRBY-
IONIMX SIBJICHWH (B JJAaHHOM IMPHMEPe — 3aKOHBI JTyXOBHOM 13-
Hu). Ecin ke 3aKOH sIBJIEHUI U3BECTEH, B COJIEPKaHUU COOTBET-
CTBYIOIIIErO TEXHUYECKOTO MPaBUJia HE MOKET ObITh COMHEHHUSI.

CoBepIlieHHO WHOE TPECTABIISIOT 10 CBOEMY CONCPKAHUIO
HOpMBI 3THYecKkre. OHM HUKOTAa HE MOTYT ObITh HEYKJIOHHBIMU
BBIBOJIAMH M3 3aKOHOB. YCTaHOBJIEHHE TapPMOHNYECKOTO COOTHO-
IIEHUST Pa3HOOOPA3HbIX 1ieJIel, COCTABIISIONINX COIEpXKaHUe Ye-
JIOBEYECKOM KU3HU, 3aBUCUT OT TEJIOTO psijia KpaiiHe N3MEHUU-
BBIX 1 COBEPIIEHHO CYObEKTUBHBIX YCIIOBUM. Y KaXJI0T0 YesioBe-
Ka CBOM 1IEJTM Y KaJK/IbIi ITO-CBOEMY OLICHMBAET KaXk/IyI0 U3 ITUX
1eJIEM, IT0-CBOEMY OIPeEseT MX B3aMMHOE COOTHOIIIeH e, YTo
JUTSI OTHOTO TIPECTABIISIETCS HE3HAYAIIUM, JIJISI IPYTOro MOXKET
COCTaBJIATh TVIABHYIO I1€J1b KU3HU. JIMUHbIE HAKJIOHHOCTH, TEO-
peTHUYeCcKre BO33PEHUsI, PEIUTHO3HbIe YOSKIeH!S, OOIIECTBEH-
HbIE HPaBbI, — BCE 3TO JJO OECKOHEYHOCTH BUIOM3MEHSIET YeJIOBE-
YecKHe MHTEPECH U UX COOTHoIIeHue. [IpuHsaTHe TOTO Wi py-
rOro B3MISAAAa Ha COOTHOIIEHHE HAIMX leJield B 3HAYMTEIbHOMN
CTEeNeHH eCTh JIeJIO YyBCTBA, a He Jornyeckoro BbiBoga. Coyep-
JKaHUe ITMYECKUX HOPM HE MOXET OOOUTHUCH MO3TOMY Oe3 Mpu-
Mecu cyObeKTUBHOCTU. OHO Tpe/ICTaBIsieT MHOXKECTBO Pa3HO-
00pa3HBIX OTTEHKOB, ITOCTOSTHHO CJTYKUT MIPEAMETOM CIIopa; ero
HEJIb351 OCHOBAaTh Ha CTPOTO JIOTMUYECKUX JIOBOJAX, KOTOPHIE ObI
IUIsI BceX 0e3yCIIOBHO ObUTHA YOEIUTEIbHBI.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.
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