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IIpeaucaoBue

Honroe Bpems clloBa «MOpaJIbHBIN Bpe» ObUIM JJIs1 Hallle-
ro OOIIeCTBa YEM-TO UyXkKIbIM M 3araJJOuHbIM, YeM-TO TIPUILE]-
MM U3 MaHSIIen 3apyOoekHOM KI3HU. B coBeTcKoe BpeMsi 1is
BCEX — OT MPOJABIIMIBI IO CaHTEXHUKA, oT KIKa no mwmim-
LIMM — BO3MOXHOCTb BOCCTAHOBUTb CIIPABEJIMBOCTD, 3ALUTUTD
CBOE JJOCTOMHCTBO M IIPUMEPHO HaKa3aTh HApYyLIUTEJIs Ka3alach,
0e3ycJI0BHO, NpUBJeKaTesIbHON. OHAKO 3aKOHOJATENBCTBO CO-
BETCKOTO BPEMEHHU HE IPEJOCTABIIAIO I'paXAaHaM BO3MOXKHO-
CTH KaK-TO 3alllAIIaTh CBOE JOCTOMHCTBO — 3TO IPOTUBOPEUYMIIO
KOMMYHHUCTUYECKOMN UJIE0JIOTMH, HE Pa3MEHUBABLIEHCS HA TAKKE
«MEJIOUM» KaK HPaBCTBEHHBIE CTPAJaHUS OJJHOTO OTAEIBHO B35-
TOTO YeJIOBEKA UM OIepHpOBaBILel Oosiee MacIITaOHBIMM TIOHS-
TUSMU, TAKUMU KaK «HAPOAHBIE MACCHI» U «IIPABSALLUE KJIACCHI».
B KOHEYHOM MTOre MMEHHO HEBHUMAHUE K OTIEJIbHOM IMYHOCTH,
MIOKA3HOE OTCYTCTBHE I'YMaHUCTUYECKOTO MHTEPECA K YEJIOBEKY,
CTaJI0 OAHOM U3 BaXHEMINMX ITPUYMH Pa3Bajla COBETCKOM CHUCTE-
MBI.

B coBpeMeHHOM POCCHIICKOM OOIIECTBE MOHSATHE MOPATbHO-
IO BpeJa CTaJIO OHUM U3 OPUEHTUPOB ITpH (POPMUPOBAHUN HO-
BOTO KOpITyca I'pakJAHCKOTro Mpasa. 1, Kak ¥ Bce HOBOE, 3aKOHO-
JaTebCTBO O MOPAJIBHOM BpeJie BO MHOTOM — XOPOILO 3a0bITOEe
crapoe. Hacrodiee uccnenoBanue sABISETCS B HEKOTOPOM PO-
e UCKJTIoueHreM. HCTUTYTY JIMYHBIX HEMMYIIIECTBEHHBIX Oyar



Y KOMIIEHCAIIMM MOPAJIbHOTO Bpeja MOCBSIIEeHAa KHUra U3BECT-
HOTO crieraiucta B gaHHoi cepe A. B. BopooseBa. Do ce-
pbe3Hasi, UHTepecHasi U 3Haunmas paboTa, CKOHIIEHTPUPOBAH-
Hasl HA aHaJIM3e KOHKPETHBIX (DOPM U TEOPETUYECKUX TOJIOKe-
HU. B Hell npeAnpuHsTa MONBITKA KOMIUIEKCHOTO MCCIIE0Ba-
HUsI JUHAMUKY Pa3BUTHSI MHCTUTYTa KOMIIEHCAIIMA MOPAJIbHOTO
BpE/Ia B OTE€YECTBEHHOM I'PakKJAHCKOM MPABE; pACCMaTPUBAIOTCS
TaKWe aKkTyaJbHble TPOOJIEMBbI, KaK OMpe/ieieHrue pa3Mmepa KOM-
TIEHCAIIMY MOPAJIBHOTO Bpe[a, UCCIIeMYI0TCs 0COOEHHOCTH KOM-
MEeHCAIUM MOPAJIBbHOTO Bpe/ia MPY HAPYIIEHUH JIMYHBIX HEUMY-
IIECTBEHHBIX MPaB U HEMaTepPUAJIbHBIX OJar, KOMIEHCAIIUH MO-
paJIbHOTO Bpeja MpU HApYIIEHUH UMYIIECTBEHHbIX mpaB. Kpo-
Me TOrO, B KHUTe C(hOpMYyIUPOBAHbI KPUTEPUH OIIEHKU CTETIeH!
MPUYMHEHHOTO MOPAJBbHOTO BpeJa MPUMEHUTENLHO K OTAE/b-
HBIM c(pepam OOITIeCTBEHHBIX OTHOIIeHUH. [TpruBeieHb! peio-
’KEHUS TI0 BHEIPEHUIO JOTIOJTHUTEIbHBIX KPUTEPUEB OLIEHKU CTe-
MEHW MOPAJIBHOTO BpeAa B clyyae, Korga HapylleHue UMyIle-
CTBEHHBIX IPaB MOXET MPUYUHUTH YILIEMJIEHUE TUYHBIX HEUMY-
IIECTBEHHBIX OJ1ar; pacCCMOTPEH Psil UHBIX BOITPOCOB, UMEIOIINX
MPaKTUYECKOE 3HAUCHUE.

C npunsitueMm ['paxxgaHckoro koaekca Poccun B oreuecTBeH-
HOM T'PaXkJIaHCKOM IpaBe chOPMHUPOBAJICS UHCTUTYT BO3MEILIE-
HUSI MOPaJIbHOTO Bpeaa. OTHAKO MOXKHO JIM CYUTATh ero 3pdek-
TUBHBIM U IEICTBEHHBIM, MTO3BOJISIONIUM I'PaXk/IaHUHY B MOJTHON
Mepe pean30BaTh CBOU HapyIIEHHbIE MTPaBa, JOOUTHCS BOCCTA-
HOBJIEHU S cripaBeyTuBOCTH ? OTBET OUEBU/IEH — HaIlla JKU3Hb T0-



Ka3bIBaET, YTO JAJICKO He BO BCEX CITyYasiX, JAIOIIMX OCHOBAHUE
TpeGoBaTh BO3MEIIEHHUS] MOPAJIBHOTO BpPea, IPakaaHe CUNUTAIOT
HEOOXOMUMBIM TpHOeraTh K TaKoMy criocoOy 3amuThl. [Topoit
9TO CBSI32HO C TEM, YTO TMIIOTETHUYECKasi BOSMOXHOCTb MOy YHTh
KOMITCHCAITMIO0 MOPAJILHOTO Bpe/a /Il MHOTUX TPaXJaH He OKY-
MaeT XJIOMOTHI, CBsI3aHHbIe ¢ oOpareHueM B cya. Hepeako smo-
J1 BOOOIIE HE BEPAT B BO3MOXXHOCTh JIOOMTHCSI TAKOW KOMITEH-
caru. JIpyrue sxe MeuTaioT O TOM, YTOOBI 32 TIPOJIUTHINA Koe 13
«MakJioHaJIb/ICa» MOJTYYUTh KOMIIEHCAIIUIO, KOTOpasi 00eCTIeunT
6e30eqHOe CYIIECTBOBAHUE HE TOJBKO CAMOMY TIOCTPAIaBIIEMY,
HO ¥ €ro BHyKam.

B 310V CBSI3M aKTya bHBI KaK BOIPOCHI COBEPIIEHCTBOBAHMSI
paboTHI CyIeOHOM CUCTEMBI, TaK U MPOOJIeMaTHKA YETKOTO pery-
JIMPOBAHUS pa3Mepa KOMITEHCAITMA MOpaIbHOTO Bpeaa. U ecim
NIepBbII U3 YKa3aHHBIX BOITPOCOB, Pa3yMeeTCsl, OCTAeTCs 3a Ipe-
nenamu padoTel A. B. BopoObeBa, To mocieiHuii paccMaTprBa-
€TCsl UM JI0CTaTOYHO MoApoOHO. [Ipu 3TOM aBTOp 0OpaIaer BHU-
MaHHe Ha BEChMa MHTEPECHbBIC U HEJIOCTATOUHO MCCIIeJOBAaHHBIE
aCIIEeKThI JAHHOW TTPOOIEMBI.

Monorpacdust cocTouT U3 AByX raB. [lepBas riiaBa oxXBaThl-
BaeT MEPUOJI CTAHOBJICHUST KATErOPUU MOPAJILHOTO BpeJia B OTe-
YeCTBEHHOM TIpaBe. ABTOP HAIISITHO MOKA3bIBAET UCTOPHIO pas-
BUTHSI HOPM POCCHICKOTO TTPpaBa, OTHOCAIIUXCS K MOPAJILBHOMY
Bpejy — HauMHas ot Pycckoii [IpaBapl 1 3akaH4YMBast IOCJICHU-
MU noctaHoBJieHUAMH BepxoBHoro Cyna. IMeHHO B 10peBoOJIo-
IIMOHHOW OTEYECTBEHHOW IMBWIMCTHKE, KaK OTMEYAEeTCsl aBTO-



poM, OB 0003HAUEHBI OCHOBHBIE TTPOOJIEMHBIC aCTIeKThl KOM-
TICHCAIIUY MOPAJIbHOTO BpPE/Ia.

Bropas r1aBa mocBsiieHa akTyaJIbHbIM aclieKTaM KOMITeHCa-
M1 MOPAJILHOTO Bpe/la HA COBPEMEHHOM 3Tare pa3BUTHS TPax-
naHckoro mpaBa. OcoOblil MIHTEPEC MPECTABISIOT HAYYHbIE TPY-
JIbl COBPEMEHHBIX IMBUJIMCTOB, UCCIIEAYIOIIUX Pa3JIUNIHBIE ac-
NIEKTHI MIOHATHS MOPAJILHOTO Bpena. [1pu 3ToM, Kak 3To Hepej-
KO ObIBAaeT, UCCIEeOBAHM S, TOCBSIICHHBIE AKTYAIbHBIM U KU3-
HEHHBIM ITpOoOIeMaM, TeUCTBUTETHLHO TPEOYIOIIMM CBOETO pellie-
HUS$1, COCEJICTBYIOT C a0CTPAKTHBIMHU TBOPEHUSIMU, €JMHCTBEHHOE
Ha3HaYeHUE KOTOPHIX — POJEMOHCTPUPOBATH IPYIUIIHIO aBTOPa
U €ro BOBJIEYEHHOCTb B Hay4HbII mpoiiecc. B urore — Ha mpak-
THKE OCTAIOTCSl HEPa3peIlleHHBIMU He caMble CIIOXKHBIE MPooJie-
MBI, KOTOPBIE YK€ JIaBHO JOJI)KHBI ObLJIM HAWTH CBOE pa3pelieHIe.
JleTanpHOe HMCClieIoOBaHUE TPYJIOB COBPEMEHHBIX ITUBHJIMCTOB U
Tpe3Bblii, 0OOCHOBAHHBII B3IJIsI/I HA MPOOJIEMATUKY CIIOPOB $IB-
JISTIOTCS OTHUM M3 HECOMHEHHBIX JIOCTOMHCTB paboThl A. B. Bo-
poObeBa, coniepkalieii, B TOM 4ucie, 00O0CHOBaHHbBIC BBHIBOJIBI U
MPaKTUYECKHe PEKOMEHIAIMK aBTOpa 10 HauOOoJIee aKTyaIbHbIM
npooOaemMam.

Borpoc koMnieHcanym MopajibHOrO Bpeia, B KOHEYHOM UTOTE,
BCer/a siB/ISIeTCs] BOMPOCOM HaXOXKAEHUs COLMATIbHO MpUeMJIe-
Moro 0ajiaHca, onpeeseH!s TPaHu MEeX/1y CIpaBeJIMBbIM BO3-
MeleHNeM BpeJa U CIIeKY/IATUBHBIM HEOCHOBATEJIbHBIM 00O0Ta-
IeHWeM, OM3KKMM TI0 CBOEH MPUPOJE K MAHTAKY JIUIA, TIPUIH-



HUBILETO Bpe. Pazymeercs, njeanbHOro perieHus TaHHOM Mpo-
OJ1eMbl, KOTOpOe ycTpauBasio Obl BeeX, He cymiectByeT. OmHa-
KO CTpeMJICHHE K COBEPIIIEHCTBOBAHUIO MHCTUTYTA MOPAJILHOTO
Bpena, odecreunBamoiiero 0onee 3(ppheKTUBHbIE U CIIPABEIIIH-
BblE MEXaHU3MbI BOCCTAHOBJIEHHSI HAPYIIEHHBIX MPaB rPaxaH,
SIBJISIETCSI HEOOXOIMMBIM yCJIOBUEM (DOPMUPOBAHUS JIEHCTBEH-
HOT'O TPaXKJAHCKOTO TpaBa, W, KaK CJIEJCTBUE — I'PaKJAaHCKOTO
oOIrecTBa. A nMpaBUIbHOE MOHUMaHKE CIIENUM(UKH U BCETO MHO-
roo0Opasusi HeMaTepuasIbHBIX OJ1ar, KOTOPHIMHU 00J1a/1aeT U MOKET
00J1a/IaTh TPaKIaHWH, SIBJISIETCS] KJTIOUOM K YCIIETITHOW peam3a-
UM TpaBa Ha KOMITCHCAIMIO MOPAJILHOTO Bpejia, TPUIMHEHHOTO
nocsiraTeJIbCTBOM Ha Takue OJara, u, COOTBETCTBEHHO, K UX (-
(pexTHBHON 3amUTE.

[Toka 4TO MHCTUTYT KOMIIEHCAIIMY MOPAJILHOTO BpeJia He BOC-
NPUHAT B JOJDKHOM Mepe OOIIECTBOM W He TIO3BOJISIET T'pax-
naHaMm 3(eKTUBHO 3amuIiaTh cBou mpaBa. Kak cama Bo3-
MOXHOCTh MaTepUAIBHOW KOMITEHCAIIUY MOPAILHOTO BPE/Ia, TaK
Y WUCTIOb30BaHKEe JAHHOTO WHCTUTYTA ISl 3aIlIUTHl HEUMYIIe-
CTBEHHBIX OJIar — JOCTaTOYHO HOBBIC JIJIsI HAIlIEH CTPaHbI sIBJIE-
HUSI, XOTsI BO MHOTMX TOCYIapCTBaX OHU JABHO U 3(P(PEeKTUBHO
neiictByloT. Ho mpotiecc cTaHOB/IEHHSI HOBOM CUCTEMBI POCCHIA-
CKOT'O TPakJIaHCKOTO TPaBa, B TOM YUCJIe ¥ B OOJIACTH KOMITCH-
calyy MOPaJILHOTO BpeJia, UJET, U OJHUM U3 CePbe3HBIX IaroB
Ha 9TOM IyTH sIBJIsieTCs MyonuKanuvs Kauru A. B. BopoObesa.

U. B. Eaucees
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IIpeaucaoBue

B 3ae cmpawna cexpemnocmo. B 0o6pe cmpawito
cmpemnenue Ovimb Ha eudy. Ilosmomy  épeo,
NPUMUHEHHBIL  BUOUMBIM  310M, NOBEPXHOCMEH, a

NPUUUHEHHDBILE 310M CKPLIMBIM — 2AYOOK.

Xyn I3vinuen!

[TpuHSB KOHIIETINIO TPU3HAHMS, COOMIONECHUS U 3alUThI
paB, CBOOO/I U OXPaHSIEMbIX 3aKOHOM MHTEPECOB, 3aKPEIUB ee
B OTE€YECTBEHHOM 3akoHonatenberBe (Koncturyuuu PO, I'pax-
naHckoM Kosiekce P®) u cieptys eit Bo Beex cpepax oOIecTBeH-
HOW KM3HU, Hallle OOIIECTBO JIEMOHCTPUPYET CBOE CTPEeMIICHHE
OBbITh IIUBUJIM30BAHHBIM U PABHBIM Cpeiu ceOe MOJ0OHbIX.

Hogetimas ucropust Poccuu nokaseiBaeT, 4to MHOroodpasue
(hopm cobcTBEHHOCTH M NMPU3HAHKE YeJioBeKa U €ro MpaB Hau-
BBICIIIEH 1IEHHOCTBIO — CEPbE3HBbIN IIar Ha MyTHU Pa3BUTHUS OT-
HOIIIEHU YaCTHOMPABOBOW MPUPOJIbI, CPEIU KOTOPHIX BaKHOE
MECTO 3aHUMAIOT JIMYHbIE HEMMYIIleCTBeHHbIe OTHOIIEHUs. Co-
IJIACHO TIPUHSATOM 3aKOHOJATEIEM TOKTPUHE IPakJaHCKOTO Mpa-
Ba HEeMaTepuasbHble Oj1ara, o oOIeMy MMPaBWTY, 3aIUIIAIOTCS
OJJHOMMEHHBIM 3aKOHOJATEIbCTBOM, U YHUBEPCAIBHBIM CIIOCO-
OOM 3aIlIUTHl TAKUX OJIar SBJISAETCS KOMITEHCAIUSI MOPAJIbHOTO
Bpeja.

! Bopoxoe 3. Quuukinoneaus agpopusmos: Pocceinu meiciieir. M., 2001. C. 97.



CeronHs1 TOHATHE «Bpel» SABIISIETCS COOMpaTesbHBIM. Mo-
paJIbHBIA BpeJ, SIBJISISACH €0 Pa3HOBUAHOCTBIO, ONMPEAESIEH KaK
(pmznyeckure UM NCUXUYECKUE CTPa/laHusl, BbI3BAHHBIE HEMpa-
BOMEPHBIMU JIEUCTBUSIMU. POcCCHiICKOe 3aKOHOATeNbCTBO, CO-
racHo HopMmaMm ['pakpaHckoro kogekca Poccum, ¢ 1995 r.
MPEeIyCMaTPUBAET BO3MOKHOCTh KOMIIEHCAIIMM 3a MPUYMHEH-
HBIE CTPA/IAHUS — MOPaJIbHBIN BPEJI, TOJIBKO B JEHE:KHOU (popme,
YTO CErofiHsl ABJSAETCS alpOOMPOBAHHBIM U ITPUEMJIEMBIM.

XOTS1 IHCTUTYT KOMIIEHCAIIMM MOPAJIbHOTO BpeJa B HEKOTO-
PO CTENEHM YK€ YCTOSUICS, PABOIPUMEHUTENIbHAS MPAKTUKA
OOHapyKMBaeT HeMasIo MpodyieM B X0jie TPUMEHEHUsT er0 HOpM
o komrneHcaruu. [IpoOnemMsl KacawoTcs onpeaesieHusl pa3mepa
MPUYMHEHHOTO Bpe/ia, KpUTEPUEB €ro OlleHKW, OCHOBAHUI KOM-
TICHCAIINY Bpea, 0COOEHHOCTEN KOMIIEHCAITY MOPAJILHOTO Bpe-
Jia TIPY HAPYIIEHUU JIMYHBIX HEMMYIIIECTBEHHBIX Oyar, uMyIie-
CTBEHHBIX IIpaB U Jp. Bo3pacraioiiiee yncio paccMarpuBaeMbIx
Cy[laMU JIeJ1 O KOMIIEHCAIIUM MOPAJIbHOTO BPE/la CBUIETEbCTBRY-
eT 00 aKTYaJIbHOCTH JIaHHOTO HaIlpaBJIeHUsI, ero mpooieMaTny-
HOCTH, YTO, HECCOMHEHHO, HAXO[IUT CBOE OTPAKEHHUE B OCMBICIIE-
HUM U peIieHur 0O03HAYeHHBIX MPOOJIEM.

OOBEKTUBHOCTD U JIOTUKA Pa3BUTHS MPABOBBIX 3HAHWH TTPe/I-
OTpe/IeIIVITN HAITPABJICHHOCTh MTPEICTABJICHHON YUTaTeN o pado-
Thl. Ee aBTOp /1e71aeT cepbe3HbIN BKJIAJ B Pa3BUTHE U COBEPIIICH-
CTBOBaHUE 3HAHUH IO MTpoOeMaM, CBA3aHHBIM C KOMIIEHCAIen
MOPAJIbHOTO BpE/ia, B TOM UHUCIIE ITyTEM YCTPAHEHUS1 HESICHOCTEH,
MOKCKA a/IEKBATHBIX METOAOJIOTMYECKUX MTOJXOJOB K U3YUYECHHUIO



OTHOIIICHWH KaK B I1eJIOM I10 IPOoOJieMe, TaK U 10 IMOCTaBICHHBIM
B OIVIABJIEHUU BOMPOCAM.

[IpencraBieHHON YMTATENI0 KHUTE TIPeIIecTBOBala padoTa
A. B. BopoObeBa rccieoBaTebcKoro xapakrepa, kotopas Obuia
OLIEHEHA IOKTOPOM I0pUANYECKUX HayK, mpodeccopom Hukoma-
eM AJiekceeBuYeM BapuHOBBIM U KaHIMAATOM IOPUANYECKUX Ha-
yK, noueHtoM Enenoit HukonaeBHOM BBIUKOBOM, KOTOPBHIM MbI
BbIpaXKaéM OI'POMHYIO OJIaroflapHOCThb 3a LIEHHBIE 3aMEUaHUs U
MPU3HATETLHOCTD.

A. H. Kyzbazapos,

O0OKMOp 10pUOUUecKUX Hayk, npogeccop,
3asedyrouiuii Kageopoli 2paricoancKozo npasa
Yuueepcumema MB/] Poccuu



BBenenune

B nocnenHue rozpl opuauyeckasi TeOpUsi U MpaKkTUKa yje-
JSI0T Bce OoJiee CYIIeCTBEHHOE BHUMAaHUe MpodieMe KOMITEeH-
calliy MOPAJbHOIO Bpela MpH HapyUIEHUM JIMYHBIX HEUMYIIe-
CTBEHHBIX MPaB, NOCATATEIbCTBAX HA MPUHAAJIEKALIIE IPaKIa-
HUHY MHble HeMaTepuaJibHble OJ1ara, a Takke B MHBIX CIydYasix,
IpelyCMOTPEHHBIX 3aKOHOM. B miepByIo ouepeib 3T0 MOXKHO CBSi-
3aTh C T€M, YTO MHCTUTYT MOPAJBbHOIO BpeJa B I'PakIaHCKOM
npase nocnepepomonronHon Poccun 1 CCCP mHoronerse cy-
IIECTBOBAJI, COOTBETCTBEHHO, HE UMEJT IOJIKHOTO TEOPETUYECKO-
ro u, TeM Oosiee, MpaKkTHUecKoro ocmbicieHus. [lepeoe yrnomu-
HaHUE O BO3MO)KHOCTU KOMIIEHCAILIMU MOPAJIHOTO Bpe/ia MOSIBU-
sock b B 1990 r. B cr. 39 3akona CCCP «O nevaru u apy-
TUX CPEACTBaX MaccoBOM MH(OpMalMn» (BBEAEH B JEHCTBUE C
1 aBrycra 1990 r.)2.

B cBsA31 ¢ MpOTUBOPEYMBOIl TPAKTUKOW U SIBHBIM HEJOCTAT-
KOM TeOpeTMYecKUx padoT Mo JaHHOW Teme yxke 18 aBrycra
1992= r. Ilnenym Bepxonoro Cyna Poccuiickonn ®enepanuu
BBIHYKJIEH ObUT MPUHATH NocTaHoBJeHHe Ne 11 «O HeKOoTOphIX
BOIPOCAX, BO3HUKAIOUIMX MPU PACCMOTPEHUU CyAaMHU CIIOPOB
O 3alllUTe YECTH M JIOCTOMHCTBA TPaXJaH U OpraHu3aluii»>, B

2 Benomoctu Chesna HapoaHbIx genmytaroB Poccmiickoii ®eneparmm u BepxoBHoro
Cosera Poccuiickoit ®eneparmu. 1990. 27 utons.

3 Coopnuxk ITocranoenenuii [Tnenyma BepxoHoro Cyna Poccuiickoii Peneparuu



KOTOPOM, B YaCTHOCTH, Pa3bsICHWI Psiji BOIIPOCOB, KacalolUX-
Cs1 KOMIIEHCAllUM MOpajibHOroO Bpesa. EctecTBeHHO, Ha3BaHHOE
NIOCTaHOBJIEHUE HE AaJI0 OTBETOB Ha Bce Borpockl. [Toatomy 20
nekaopst 1994 r. ITnenym BepxosHoro Cyna Poccuiickoin ®ene-
patmu npuHMMaeT nocraHoieHue Ne 10 «Hekoropsie Bompo-
Cbl IPUMEHEHU S 3aKOHOJATEILCTBA O KOMIIEHCAIIMY MOPAJIbHOTO
Bpena». K coxasneHuio, ¥ 3TO MOCTaHOBJIEHUE HE PEIInIO BCEX
npo0ieM, CBSI3aHHBIX ¢ KOMITEHCaleld MopaibHOro Bpeaa. Tem
HE MEHee aHAIU3 MaTepuasioB Cyl1eOHON U apOMTPaKHOM TpaK-
TUKH 32 1996-2006 rIT. CBUIETENBCTBYET O POCTE YMCIA JEl,
B KOTOPBIX 3asIBJISIIOCh TPeOOBaHUE KOMIIEHCALIMU MOPaJIbHOTO
Bpe/a.

Bonee Toro, BBISICHUIOCH, UTO, HECMOTPS Ha paTU(PUKALIMIO
Poccuiickonn ®enepanyen psana MeXIyHAPOAHBIX KOHBEHIIMM,
CyJaMH1 JIaJIeKO He BCera MPUMEHSIOTCS HOPMbI MEXyHapO/-
HOT'O TpaBa O 3alllUTe JIMYHBIX HemaTepuasibHbix Onar. [Toato-
MYy BBICIIHE CyAeOHbIe MHCTAHIIUY MPOAOIKAIOT YAEISITh 0c000e
BHMMaHUe HccienyeMon nmpooneme. CBUIETENBCTBO TOMY — TIO-
craHosiyienne [1nenyma BepxosHoro Cyna Poccuiickon ®@enepa-
1uu ot 24 depaiiss 2005 r Ne 3 «O cyneOHOM MTPaKTHKE 1O Ae-
JlaM O 3alIUTe YeCTH U JOCTOMHCTBA I'PaXk/JaH, a TaAKKe JIeJI0BOI
peryTalyy Tpaxk/JiaH U IPUIIIECKUX I,

Koncrurymms Poccuiickon ®eaepanuu 1993 r. otHocHT nipa-
BO HA KU3Hb, 3/10POBbE, YECTh U JIOCTOMHCTBO K YMCIY €CTe-

1961-93 rr. M., 1994.
* Poccuiickast razera. 1995. 8 ¢epains. C. 5.



CTBEHHBIX M HEOTUYKJIAEMBIX ITPAB JIMUHOCTHU, UTO TPEJroara-
€T, B YaCTHOCTH, 3(PPEKTUBHYIO OXPAHY U 3alIUTY ITUX IPAaB.
BaxwHeiimeri 3amaueil MpaBOBOrO TOCYAApCTBA JOJIKHO OBITH
obecnieueHre HaubdoJiee CpaBeATUBOro, OLICTPOro 1 3 HEeKTHB-
HOT'O BOCCTAHOBJIEHHSI HAPYIIIEHHOT'O IpaBa M BO3MEIIIEHUE PU-
YMHEHHOI'0 Bpe/a.

OpHuUM U3 BUIIOB BpeAa, KOTOPHIA MOXET ObITh MPUUYUHEH
JIMYHOCTH, B 3aKOHOJATEIbCTBE Ha3BaH MOPAJbHBIN Bpell, T. €.
(pmsnyeckre U HpaBCTBEHHBIE CTPAJaHMsl, BBI3BAHHBIE Pa3INy-
HBIMU HEITPABOMEPHBIMU JeUCTBUAMU. Poccuiickoe 3akoHOAA-
TEJILCTBO MPEIyCMaTPUBAET BO3MOKHOCTb B3bICKAHMS JIEHEXK-
HOW KOMITEHCAIMU 32 MPUYMHEHHbIN MOpaJIbHbINA Bpe/l.

OO01en3BeCTHO, YTO B OCHOBE ITPABOBOIO TOCYAAPCTBA JICKUT
MIPUHIIUI PABEHCTBA FOCYAAPCTBEHHOW BJIACTU U OTAEJIBLHOIO Ye-
JIOBEKa nepeji 3aKOHOM. YesloBeK B TAKOM rocyJapCTBE 4YyBCTBY-
eT ceOs1 MOTHOCTHIO 3aIMIIEHHBIM, peabHO 00aIaeT mpaBaMu
1 cBOOOIAMH, KOTOPBIE, B COOTBETCTBUM CO CT. 2 KoHcTuTymm
Poccuiickorn ®enepanyiv, SBISIOTCS BBICIIEN IEHHOCTBIO. OgI-
HUM U3 ITIaBHBIX MPU3HAKOB JIEUCTBUTEIBLHO TPABOBOIO rocyaap-
CTBa ABJIAETCS 3alUIIEHHOE 3aKOHOM JOCTOMHCTBO JIMYHOCTH.
Hudro He MoXkeT ObITh OCHOBAaHUEM JIJIsI €0 YMaJleHU s, JeKa-
pupyer 4. 1 cr. 21 Koncrurynuu Pocenn, a 4. 1 cr. 23 KoHcn-
TYIMM TapaHTHPYET 3allUTy YeCTU U JOOPOro UMEHU KaKaoro
YyeJIoBeKa U Ipaxk/laHWHA. JTO €CTECTBEHHbIE, OCHOBHBIE ITpaBa
U cBOOOIbI, KOTOPbIE MPUHAIJIEKAT KAKJOMY OT POXKICHUs (4.
2 cr. 17 Koncrutyuun). OHaKO 3TH KOHCTUTYLIMOHHBIE TTOJIO-



JKE€HUsI B NIPABONPUMEHUTEIbHON MPAKTUKE 3a4acTyl0 HUBEIU-
pytoTcst unu Jaxe urHopupyiorcs. [lopoil ckiiaapiBaercst npej-
CTaBJIeHUE, YTO JOCTOMHCTBO, YeCTh, JOOpOE UM, IeoBast pe-
MyTalus MPOCTOro YeJOBeKa — JIMIIb JIeKJIapaliu.

Tem He MeHee KOHCTUTYIIMOHHbIE TAPAHTUH, BOCCTAHOBJIEHUE
WHCTUTYTa YaCTHOW COOCTBEHHOCTH, PSII APYTUX IMPABOBBIX HO-
BeJUI, MOABUBIIKXCA B 90-X IT., CTaJI OCHOBOU 17151 POPMHUPOBA-
HUSI HOBOW KOHIICTIIIMU T'PakIaHCKO-IIPABOBOIO CTaTyca yesioBe-
Ka, KOTOpasi ONMPAETCs HA JOPEBOTIOLMOHHYIO JOKTPUHY OTEYe-
CTBEHHOTO I'PaKIAaHCKOTO TpaBa. B 3Ty KOHLIENIMIO OPraHuYHO
BITMCAJICS] MHCTUTYT ACHEKHOU KOMITEHCAIIMK MOPAJIbHOTO Bpejia
(ct. 151 I'pasx nanckoro kozaekca Poccuiickont @enepaiiyu, 1anee
—I'K), a Takke MHCTUTYT 3alUThl YECTU, JOCTOMHCTBA U JIEJIO-
BoM penytanuu (ct. 152 I'K). Bonee toro, k koHity XX B. B Poc-
CHH yXe CJIOXWJIACh OTpe/ie/ieHHas CyeOHas MpaKTHKa 1o pac-
CMOTPEHUIO MOJOOHBIX JIe].

OpHako BIUIOTH /IO CETOAHSIIHEro AHS MPABOBEbl TaK U HE
MPULIUTH K €IMHOMY MHEHHIO [0 MHOTUM aKTYaJIbHBIM BOITPOCAM
MpUMEHEHUsI UHCTUTYTa MOPaJIbHOTO Bpeaa. CyneOHasi mpaKkTh-
Ka HEIOCTaTOYHO OMHOOOpa3Ha, a MMeIoIeecs] 3aKOHOIATEe b-
CTBO BBI3BIBAET KPUTHKY. Bce 310 nenaer mpobiemMbl mpaBoOBOTO
pEryJIMpoBaHus BO3MEIIEHUSI MOPAJILHOTO Bpela aKTyaJlbHbIMU
Y 3HAYUMBIMH.

B nanHOM KHUre mpeanpuHsTa MOMbITKA KOMITJIEKCHOTO UC-
CJIeZIOBaHUS AUHAMUKU PA3BUTHSI MHCTUTYTa KOMIIEHCAIIMA MO-
pPaJILHOTO BpeJa B OTEUYECTBEHHOM T'PaXJAHCKOM IIpaBe; pac-



CMaTPHBAIOTCS TAKKE aKTyaJIbHbIE ITPOOIEMBI, KaK ONpeJiesieHue
pasMepa KOMIIEHCALIMA MOPAJIBHOTO BPEAa; UCCIEAYIOTCS OCO-
OEHHOCTU KOMIIEHCAIlMM MOPAJILHOTO Bpeja IMpHU HapyleHU!
JIMYHBIX HEMMYIIECTBEHHBIX [TPAB U HEMATEPUAJIbHBIX OJ1ar, KOM-
NEHCallMy MOPAJIBHOTO BPEAA NP HapYIEHUU UMYIIECTBEHHBIX
npas. Kpome Toro, B kaure copMyaMpoBaHbl KPUTEPUH OLICH-
KM CTENEHW NPUYMHEHHOTO MOPAJIBHOIO Bpe/a MPUMEHUTEb-
HO K OTAENbHBIM chepaM OOIEeCTBEHHbIX OTHoIIeHui. [IpuBe-
JEHBI IPEJIOKEHNS 110 BHEAPEHUIO JIOTIOJTHUTENIBHBIX KPUTEPU-
€B OLIEHKU CTEIIEHN MOPAJIBHOIO BPEAa B Cllydae, KOIjia HapyIie-
HUE UMYILECTBEHHBIX ITPAB MOKET IPUYMHUTD YILEMJICHHUE JINY-
HbIX HEMMYILIECTBEHHBIX OJ1ar; pACCMOTPEH PsiJl MUHBIX BOITPOCOB,
MMEIOIIMX PAKTUYECKOE 3HAUEHME.

Knura MoxeT ObITh MCIIOJTb30BaHA MPAKTUKYIOIIMMU I0PHUCTA-
MU U CTY/IEHTAMHU IOPUJANYECKHX BY30B.

C. B. Hzomoea,

npeocedamens ApoumpajicHozo cyoa
Canxm-Ilemepoypea

u Jlenurezpaockoii oonacmu



I'naBa 1
CraHoBJIeHHE KAaTEeropuu
MOPAaJILHOI'0 Bpeaa B
OTeYeCTBEHHOM NpaBe

§ 1. PazBurne Teopun
KOMIIeHCAI[ii MOPAJbHOT0 BpeJa B
OTe€4YeCTBEHHOI JOPEBOJIOIUOHHON

IOPUIAYECKOHN HayKe

CraHOBJIEHYE U pa3BUTHE POCCUICKOIO IIPpaBa MPOIOIKAIOCh
Ha MPOTSHKEHUM MHOTMX crojieTuil. [Ipu 3ToM nepBoHavaIbHO
«UCTOPUYECKHU (M JIOTMYECKM) TeHe3UC IpaBa OCYILECTBIISETCS
OT Kazyca K o0mieit Hopme. Takoe nosoxeHue CoBIagaso ¢ TeH-
JEeHUMEN rocyJapCTBEHHOM JeATEIbHOCTH — TOCY1apCTBO MOCTe-
MIEHHO TIePEXONJIO OT CIIOPAANIECKOTO YIACTHSI B OXpaHe 00bIU-
HOTO TpaBa WU CyJeOHOTro MpeLeeHTa K J0BOJIBHO aKTHBHOM
HOPMATHUBHOM JeSATETBHOCTI .

HecMoTps Ha oTcyTcTBHE HHCTHTYTA BO3MeEIeHUSI MO-
PaJIbHOTO Bpe/1a, KAK TAKOBOI'0 B PYCCKOM 3aKOHOAATeJIb-

5 Jeuu JI. C. Obwas teopus npaga. JI., 1976. C. 78.



CTBe, B MaMATHUKAX MpaBa ObLIa IOPHAUYECKH 3aKpel-
JIEHa BO3MOKHOCTD 3allUThI JMYHBIX HEMMYIIeCTBEeHHbIX
oaar. OnuH U3 IpeBHEHINMX nMaMsTHUKOB — Pycckas [lpapna.
B pasHbIX ee pefakiusX comepXKarcsl MPaBOBble HOPMBI C 3Je-
MEHTaMH 3alllUThl U OTBETCTBEHHOCTH 3a MPUYMHEHHE Bpena,
BO3HUKAIOIIETO TPH MOCSTaTe/IbCTBE HA HeMaTepuasibHble OJia-
ra rpaxaad. B Hell He MPOBOAWIOCH PA3IMYUNA MEXIY YTOJIOB-
HBIM U I'PaXJJAHCKO-TTPABOBBIM IpaBoHapyIlieHreM. Besikoe rpa-
BOHapyIlleHne paccmarpuBaioch Pycckoit [IpaBmoii He kak Ha-
pYIlICHHE 3aKOHA WJIM KHSKECKOM BOJIM, a KaK yacTHas oouna,
T. €. IPUYMHEHNE MOPAJIBHOTO WJIM MaTepUajIbHOTO yiepOa Jiv-
iy wim rpymre auin’. [pu aTom 3a 001y crienoBao He Hakasa-
HUE, a MECTh, OTMECTKA’.

BaxxHO OTMETHTBH, UYTO OOBEKTAMU MpaBOHAPYITIEHHI 110 Pyc-
ckoii [TpaBae nmpu3HaBasioCch HE TOJIBKO MMYIIIECTBO, HO M JIMY-
HOCTb. Bce iesiHust MpOTUB JTMYHOCTY MOTJIM COBEPIIIATHCS TOJb-
KO TIOCPEJCTBOM JEWCTBHS, Ha3bIBAEMOIO «OECUECTHEM», KO-
TOpO€ paccMaTpUBAJIOCh Kak MpPUYMHEHUE (PU3NYECKOTro Bpe-
112, OCKOpOJICHHE YECTH «CIIOBOM» W JIelcTBUEeM. «becuectbe»
OTpeNessiyioch U Kak TpeOOBaHUE JIEHEKHOTO BO3MEIIEHHUS B
TI0JIb3Y OCKOPOJIEHHOTO 34 COBEpIIIEHHbIE IeHCTBUSS.

Camo NoHATHE MOPAJIBHOTO WJIM HEMMYILIECTBEHHOTO Bpea B

® Heaes H. A. HUcropus rocynapcrBa u npaa Poccuu. M., 1994. C. 17.
" Yuenos I1. 1. Kypc ucropuu pycckoro npasa. CII6., 1914. C. 8.

8 Pycckas npasna // Xpecromarus no ucropuu rocynapersa u rpasa CCCP. [Jook-
Tsa6pbsckmit iepron / IMox pen. YO. IT. Turtora, O. U. Yncrsakosa. M., 1990. C. 20.



HopMax Pycckoii [IpaBabl, Kak u B Ipyrux, Oosee MO3THUX UC-
TOYHMKAX IpaBa, He BcTpevaercsa. OQHAaKo NpU UCCIIeOBAHNUN
CHCTEMbl HAKa3aHWI TOrO BpEeMEHH MOXHO OOHAPYXKWTh 3Jie-
MEHTbI OTBETCTBEHHOCTH U 3aIUTHI C KOMIIEHCAIIUEN HEMMYIIIe-
CTBEHHOTO Bpejia. Bripakasioch 3T0 B TOM, UTO OJHUM U3 BUIOB
OTBETCTBEHHOCTH 3a ACWCTBUSA, MPUUYMHUBLINE BPEJ YEJIOBEKY
WU ero OJIM3KUM POJICTBEHHHMKaM, ObUT mTpad), MOapasaesio-
HIMIACA HA JIBa BUJA.

Opnxum u3 BUIOB mTpados Obuta Bupa — mrpad, Ha3HaYae-
MBIF TOJIBKO 32 yOmiicTBO. OH TOCTyNal B KHSIKECKYIO KasHYy.
PoncrBeHHMKaM MMOTEPNEBLIETO YIUIAYMBAJIOCh TaK HA3bIBAEMOE
rOJIOBHUYECTBO, paBHoe mTpady. Cymma mrpada 3aBucesna ot
nosioxkeHus1 yenoBeka (40 rpuBeH 3a yOHICTBO MPOCTOTO YEJIO-
BeKa, 80 rprBeH 3a YOUICTBO MPUBUIIETUPOBAHHOTO — CT. 19, 22
Kpartxkou [IpaBnpl, ct. 3 IIpoctpannou I1paBaer). 3a ocranibHbe
MIPECTYIJIEHUS] IPOTUB JIMYHOCTH, B 3aBUCUMOCTH OT UX TSIKe-
CTU, BUHOBHBIE HAKA3bIBAJIMCh IITPAGOM — «IIPOAAKEN», MOCTY-
NaBIlIEN B Ka3HY, a NOTEPIEBIIEMY YIIJIAUYMBAJICA <YPOK» — Je-
HEKHOE BO3MeElIeHUEe 3a IPUUMHEHHbII yiepo.

JIBuHCKas ycraBHas rpamota 1397 r. ycraHOBUJIA I€HEKHBIN
mrpad («Ipomaxy»), yIjlauuBaeMblid B MOJIb3Yy MOTEPIIEBIIETO
WINA €r0 POACTBEHHUKOB, B KAYECTBE OJHOIO M3 OCHOBHBIX BH-
JOB Haka3aHui’. [leHexkHble B3bICKaHUS MpeLycMaTpUBAIUCh B
KayeCcTBE OTBETCTBEHHOCTU 3a ITPOTUBOIIPABHOE JIMILIEHUE JKU3-
HU U coracHo benosepckoii ycraBHOUM rpamote 1488 1. (McKJIo-

? Poccuiickoe 3akoHomareabcTBO X—XX BekoB. T. 2. C. 181-182. M., 1985.



YyeHue: yOMICTBO pa300MHUYbUMH ITaliKamMu ) '©.

Co BTOpOY NMOJIOBUHBI XV B. B 3aBUCUMOCTH OT TSKECTH IPU-
YMHEHHOTO BpeJia U TIOJIOKEHUS TIOTepIeBIIero B 00IIecTBe K
BMHOBHOMY JIMITy NPUMEHSUIMCh Pa3/IMYHbIe BU[Ibl YTOJIOBHOIO
HaKa3aHUs: ONThe KHYTOM, apecT Ha pa3InyHble CPOKH, IEHEXK-
HOE BO3MEIIEHUE B TIOJIb3Y OCKOPOJIEHHOTO.

B3bickaHMe JeHeKHOU CyMMbI KaK OAVH U3 BUAOB HAKa3aHUS
MPUMEHSIOCh U CAMOCTOSITEJIbHO, U B COBOKYITHOCTHU C JIPYI'H-
mu. Tak, B maparpacge 91 CobopHoro ynoxeHus napsi Anekcest
Muxainorya 1649 r., B maee X (O cyne) yKa3bBaloCh: «...a
Oynet GOsIpUHA WM OKOJIBHUYETO WM JyMHOTO YesioBeka odec-
YECTUTh CTOJIHUK, UM CTPAITYUI, WK ABOPAHUH MOCKOBCKOU,
WIW TOCTh, WM JIbSIK, WM KWJIEIl, WA JBOPSIHHUH, WX ChIH 00-
SIPCKMM TOPOJIOBOU, WM MHO3EMEL], WU IBOPOBOM YEJIOBEK, U
Ha HUX 0OsIpaM M OKOJIbHUYMM UM AYMHBIM JIIOSIM T10 CYly WJIN
IO CHICKY MPaBUTh OecuecTbe ke. A OyleT KoMy U3 TeX YMHOB
OOSIpUHY WM OKOJILHUYEMY WJIM JIyMHOMY YeJIOBEKY 3a Oecue-
CThe TUIATUTh HEUeM, U UX OUTh KHyTOM»'!. B maHHOM ciyuae
3a «0ecuecTbe» U3 IPUIMHEHUS Bpejia HeMaTepruaibHOMY OJiary
YECTH, 3aKOH IPeLyCMOTpPES OTBETCTBEHHOCTb, XOTS U NTPUMHU-
TiBHYW0. Tem He MeHee Harmurue COOOPHOTO YJIOKEHHS «OKa3bl-
BAJIO MTOCTOSTHHOE BO3JIEMCTBUE HA MPAKTUKY POCCUUCKOTO 3aKO-
HOJIATeNIbCTBA U B OCOOEHHOCTH Ha MPaBOCO3HAHUE KaK HOCUTE-

10 Tam xe. C. 194. Pozos B. A. Hcropus yroaoBHOTO IpaBa, Teppopa U pernpeccuii
B Pycckom rocynapereeXV-XVII BB. M., 1995. C. 100.

1 Cme: Xpecromarus 1o ucropuu rocygapcrsa u npasa CCCP. C. 132.



Jield BEpXOBHOM BJIACTH, TaK U TOAJIAHHBIX» 2,

Cunraercs, yTo JajibHelllIee pa3BUTHE MPaBa HUYErO
He N3MEHHJIO B BO3MeIlleHHH Bpea B IeJIOM U MOPaJb-
HOT'0 Bpe/ia B YaCTHOCTH, O/ITHAKO NMPHUBEJIO K MOSIBJEHNIO
rpakJaHCKoOro npaBa, 1 0JJHOT0 U3 BaKHEMIIUX €ro WH-
CTUTYTOB — 00513aTeJIbCTB U3 NPUYHHEHUS Bpe/aa.

[To MHEHMIO OTEUeCTBEHHBIX [IUBWJIMCTOB, HAUMHASI C TIEPBOI
nosioBuHbl XIX B., 00s13aTeIbCTBA TT0 BO3MEIIIEHUIO Bpea MOT-
JI BO3HUKATh TOJIbKO B CHUTY MTPABOHAPYILIEHHUS], T. €. TIPUIHUHE-
HUs BpeJa HEMPAaBOMEPHBIMU JEUCTBUSIMU JIPYTOTO JIMIA, TIPU-
YeM TOJIbKO BUHOBHBIMU. JIMIIO, KOTOPOMY MIPUUMHSLICS Bpes,
MMEJIO TIPaBO Ha Bo3MellieHre. B HEKOTOPhIX cTydasix Bo3Mellle-
HHE MOTJIO COEJMHUTHCSI C YTOJIOBHBIM HaKa3aHUEM, B JIPYTHX
CITy4asix OHO MOIJIO HACTYIUTh ¥ OT/EIbHO: BUHOBHOE JIUIIO 00sI-
3aHO OBLJIO BO3MECTUTH Bpe[ U YOBITKH, MOCTIEJOBABIINE OT CO-
BEpILEHHBIX UM JIEHCTBUI, KOTOPbIE 3aKOH HE CUMTAJI MPECTYII-
JeHuemM '3,

31ech, B IEPBYIO0 O4Yepedb, peub UIET O 3aKoHe OT 21 mapra
1851 r.'* IMeHHO B HEM MOKHO HAWTH ITOJOOME KOMIIEHCALIUNA
MOPAJIFHOTO Bpe/la KaK OJIHOTO M3 CIOCOOOB 3allIUTHI TPaXKJaH-

12 Packun J1. . VIcTOKH ¥ HCTOUHMKH paBa B Tpaaulusax Poccuiickoil umnepckoi
rocygapcrBeHHocTd // Victoku u ucrounuku npasa / Ilon pea. P. A. Pomanosa u H.
C. Huxnuk. CII6., 2006. C. 307.

13 Bonvman 1. C, Mapxkos H. 3., Mozunesckuii M. O., Huxonvcxuii /1. I1. T'paxnan-
ckoe mparo. CII6., 1903. C. 103.

14 Crox 3akoHoB Poccuiickoit umInepud. 3akoHbl rpaxaaHckue. Yacts nepsas. T.
10. CII6., 1835. C. 104.



CKHUX IIPaB JIMYHOCTU. B yactHOCTH, B CT. 644 1 684 roBopurcs o
«BpeJie ¥ YOBITKaX», BOSHUKIIUX OT MPECTYITHBIX U HETIPECTYTI-
HbIX JessHuid. [IpaBaa, B uTeparype oOpaiaioch BHUMaHKe Ha
HESICHOCTb TOTO, YTO CJIe/lyeT MOHUMATh IO/l BPEIOM, TO/JIeka-
UM BO3MEICHUIO: JIUIIb UMYIIIECTBEHHBIN UM Bpel B Oojee
HIMPOKOM cMbiciie. OHAKO CIeAyeT OTMETUTD, YTO «AEHCTBYIO-
11ee 3aKOHO/IATEIbCTBO HE 3aIlpeniaio KOMIIEHCAIIMY HeUMYIe-
CTBEHHOTO Bpejia. .. [IoTeHIIManibHO 3aKOH OTK PbIBAJI IOPOTY /IS
(pyHKIIMOHMPOBAHU ST MHCTUTYTa KOMIIEHCAIIMU HEUMYIIIECTBEH-
HOTo Bpeaa» .

B oteuecTBeHHOM npaBe k0 BTOpoil nosioBuHe XIX B.
cpopMHPOBaAIOCH HECKOJIbKO NMPAaBOBbIX HOPM, KOTOpPbIE
MOIJIN CJIY’KUTh OCHOBaHUEM /il TpeOOBaHuUsI 0 BO3Me-
IeHUH MOPAJIBLHOI0 HJIN HPABCTBEHHOIO (B 10PeBOJIIOIH-
OHHOI1 MpaBoBoIl TPaauIuN) Bpeaa. [lonoxenus o Bo3mellie-
HUM YOBITKOB 32 MPUYMHEHHBIN BPe]] CONEPKAIUCh B CT. 574 ria-
BbI 6 «O TpaBe BO3HArpakJeHUs 3a MIOHECCHHBIH Bpe U YObIT-
K1» 4actu nepsor ToMa X CBoza 3aKOHOB rpakgaHCKux. OHu
ObUT chOPMYIMPOBAHKI ClieayomuM odpazom: «Kak mo oorre-
My 3aKOHY HMKTO He MOeT ObITh Oe3 cy/ia JIMIIEH MpaB, emMy
MPUHAJIEKAIINX, TO BCAKUH yiepd B UMYIIECTBE U IPUIUHEH-
HbIe KOMY-JIMOO Bpell Wi YOBITKH C OHOM CTOPOHBI HAJIaraioT
00513aHHOCTb JIOCTaBJISATh, & C APYTOW — MPOU3BOIAT MIPABO Tpe-
6oBaTh BO3HArpax)JIeHUs». Bpes, Bo3Melaemblii HA OCHOBaHUU

5. onybes K. U., Hapuocnuti C. B. KoMrieHcarysi MOpaJIbHOTO Bpesia Kak Crocoo
3aIlUTHl HeMMYITIeCTBeHHBIX Onar mmanoctu. CI16., 2004. C. 70.



cT. 574, TONKOBAJICS B CyI€OHOU MPAKTUKE VCKIIOUUTENIBHO KaK
VIMYILIECTBEHHBIN.

CrnienanbHbIMM HOpMaMH cT. 644—683 CBojia 3aKOHOB I'paxk-
JAHCKMX YCTaHABJIMBAJIMCH YCJIOBUS U MOPSIIOK «BO3HATPaKe-
HUS 32 Bpe/l U YOBITKY, TPUYMHEHHbIE TIPECTYIUICHUEM U TPO-
cTynkoMm». B cr. 667 yka3plBasioch: «BUHOBHBI B HaHECEHUU
KOMY-JIIOO JIMIHOW OOMJIBI WJIM OCKOPOJIEHUST MOXKET IO TPeOo-
BaHUI0 OOMKEHHOTO OBITh TIPUCYXKJICH K IJIATEXKYy B TOJIb3Y €ro
OecyecTbsi, CMOTPsI 10 COCTOSTHUIO WJIM 3BaHUIO OOMIKEHHOTO U
10 OCOOBIM OTHOIIEHUSIM OOMIUMKA K OOMKEHHOMY, OT OJJHOTO
10 msATHaecATy pyonein». [1nara 3a «becuectbe» B3BICKUBAIACH
IO MPUHIUITY BUHBI, IPUCYKAATAch B TIOJIb3Y MOTEPIIEBIIEro, a
ee pasmep, MoJoOHO pa3mepy mTpada, orpenesnsics B 3aKOHE
MyTeM YKa3aHWsl HIXKHETO U BepxHero mpezesoB. [1o kaxgomy
KOHKPETHOMY JeJTy pa3Mep CyMMbI B 9TUX T'PaHMIIAX YCTaHaB-
JIMBAJ Cy/l B 3aBUCUMOCTH OT OOCTOSITEIbCTB, Ha3bIBAEMBIX 3a-
koHOM. [o BRIOOpPY MOTEpIeBIero JOmycKajgoch MO0 yroJioB-
HOE TpecyiejoBaHre OOUIUMKa, TMOO BHITIIATa BO3HAT PAKICHUS
B M0JIb3Y TIOCTPAAABIIIETO B IPaXkIaHCKO-TTPABOBOM TOPsAKE (CT.
668-669).

Oco0o0 cnenyeT BeiAeauTh cT. 670 yactr iepBoit Toma X CBo-
Jla 3aKOHOB I'PaKJAHCKUX. B Hell MOMYepKUBAIOCh, UTO «EXKeIH,
BCJIEAICTBUE JIMYHOW OOUIBI MJIM OCKOPOJIeHUsI, OOMKEHHBIN TO-
Hec yiepd B KpeauTe WM B MMYIIECTBE, TO OOWAEBIINMA WU
OCKOPOUBIIIHI ero 00s13aH BO3HATrPAIUTh 32 CHM TIOTEPU M YOBIT-
KU 110 YCMOTPEHUIO U OTpeJieNieHnIo cyaa». Ha ocHoBaHWM 3TO-



ro MpaBWja B ciydae ymepOa «B KpeauTe» BCIIEACTBUE JINY-
HOU OOW/IbI WJIM OCKOPOJIEHUS JIOITYCKAIOCh BO3HATpasK/ICHHE 32
HPaBCTBEHHBIN Bped. pyrux crocodoB 3alUThl YeCTH, KpoMe
BO3MEIIIEHUS] UMYIIIECTBEHHOIO M HPAaBCTBEHHOTO Bpeja, poc-
CHICKOE I'pakIaHCKOe 3akoHoAaTeIbcTBO XIX — Havanma XX BB.
HE IpelyCMaTpUBAJIO.

3nech ciaesyeT OTMETUTb, YTO HOPMbI O KOMIIEHCAIlMM MO-
paJIbHOTO Bpea ObLIM BKJTIOYEHHI B MPOEKT [ paxaaHCKOro yio-
JKEHUs1, HO ero MOAArOTOBKA HE yBeHYasIach ycriexoMm. Tem He Me-
Hee TeOPUH 3allIUThl HEMATEePUATTBHBIX OJ1ar ¥ KOMIIEHCAITUN MO-
PaJIbHOTO Bpe/a CTaJIi OJHOW W3 Haubojiee aKTyaJIbHBIX M 00-
CYKJaeMbIX MPoOJIeM I'paxJaHCKOro mpaBa KoHia XIX — Hauana
XX B. B 10peBoMOIMOHHON OTeYeCTBEHHOW ITMBHIIMCTUKE ObI-
71 0003HAYEHBI OCHOBHBIE MTPOOJIEMHBIE ACTIEKThI KOMITEHCAIVH
MOPAJILHOTO Bpefia, UMEIOIIUE 3HAYEHUE KAK I COBPEMEHHOM
LMBUJIMCTUYECKON TEOPUU, TaK U JIJIs1 IPAKTUKHU.

Bornpocs! Bo3MellieHnsi MOPaJIbHOTO (HPAaBCTBEHHOI'O) Bpea
BcTaloT B Poccum u mepen cyneOHOM MPaKTUKOM, KOTopast 10
1864 r. «He Morya cTaTh UICTOYHUKOM TPaBa, TaK Kak cyneOHast
BJIACTh He ObljIa OT/AeJIeHa OT 3aKOHOAATEIbHOW M UCTIOHUTEIb-
HOI» 6. Tak, B 1913 1. 6put0 OmyOnukoBaHo pemenue CeHara
Ne 46 o ey JdamoOst 3a 1909 r. B Hem CeHar pa3BuBaeT Teo-
pyIo0 Bo3MellleHus1 HemarepruasibHoro Bpeda. Ilo ykazanuio Ce-

16 Kpaxoeckuii K. I1. Ocsi3aemast peajIbHOCTb I1paBa (MICTOPUKO-IIPABOBOM acleKT) //
HUcrokn n ucrounnku mpasa / [Tox pex. P. A. Pomanosa n H. C. Huxank. CII6., 2006.
C. 357.



HaTa B 9TOM PEIIEHUU 3aKOH, YCTAHABIUBAS OTBETCTBEHHOCTD 32
MPUYMHEHHBIN BpeJl, HE OTPAaHUYUBAET MMOHSITUE O BPEJE OIHUM
TOJIbKO MaTePUAJIbHBIM YIIEpOOM MOTEPIIEBIIEr0: HAOOOPOT, TOJT
MIOHSITUEM BpeJia, B OTIIMYKE OT YOBITKOB, HAJIO pa3yMeTh BCSAKUIA
Bpell, BCAKOE 3J10, IPUYMHEHHbIE noTeprneBilemy. Jlanee, otMme-
yaer CeHaT, XOTs ICHBI'M B MOJAOOHBIX CITydyasiX JaJIeKO He CO-
BEPIIIEHHBIN CMIOCOO BO3HATpaK/IeHUs, HO, TEM HE MeHee, OHU
MOTYT JI0 U3BECTHOM CTENEHUW KOMIIEHCUPOBaTh I JIALA 3710,
MpUYMHEHHOE eMy. JIMileHne ke ero BCSIKOro IMpaBa Ha TaKylo
KOMITEHCAITNIO He OIPaB/IBIBAIIOCH Obl HM 3aKOHOM, HU CITPaBe/I-
JIMBOCTBIO.

PaccmoTpeHHbIE MOJI0kKEHUsI 3aKOHOIATEbCTBA U UMEBILINE
MeCTO cyAeOHbIEe Mpelie/IEHTh BBI3BAIM M POKUE TUCKYCCUU OT-
HOCHUTEJIBHO CaMOM BO3MOXXHOCTH, a TaK€ HOPMAaTMBHOIO 3a-
KperuieHus1 BO3MelleHUs1 MopasibHOro Bpena. Hanpumep, K. I1.
[ToGenoHOCIIEB OTMEUal, YTO «CyAeOHast MPAKTUKA caMa He MO-
JKE€T BHOCUTb B 3aKOH YEro B HEM HET, U €CJIM 3aKOH CTpaJaer
OTCYTCTBHEM HJIEH, TO TIPAKTHUKA HE MOXET UX BHIpadOTaTh COO-
CTBEHHBIMU CHJIaMu» !,

AHaan3upysi onyo0JHMKOBaHHbIE PadOTHI 10PEBOJIIOIH-
OHHBIX 0T€YeCTBEHHBbIX YUEHbIX-IOPHCTOB, MOKHO Bbljie-
JHUTh HECKOJILKO OCHOBHBIX MO3HIUIl 10 paccMaTpuBae-
MOMY BOIIPOCY:

1) kaTeropryeckoe OTpULIaHUE BO3MOKHOCTU KOMIIEHCAIIUH,
BO3MEIIeHHsS] MOPAJILHOTO (HPAaBCTBEHHOT0) Bpesia U HEOOXO/IH-

17 Moteoonocuyes K. I1. Cyne6noe pykoBozactso. CII6., 1872. C. 349-351.



MOCTH 3aKOHOJATEIbHOIO 3aKPEIUIEHUsI COOTBETCTBYIOLIUX KOH-
crpykuuu (I1. H. TI'yccakoBekny, JI. W. Ierpaxunukui, I'. P.
[epiieneBuy u ap.);

2) mpuU3HAHME BO3MEIIEHUSI MOPAJIbHOTO (HPABCTBEHHOIO)
Bpe/a B KQUeCTBE aKTYaJIbHOU MPOOIeMbl TIUBUIMCTUKU U I0PH-
JIMYECKON TMPAKTHKHU W OCO3HAHUE HEOOXOIMMOCTH ee pa3pellie-
HUSI, B TOM YHUCIie U Ha 3akoHoaarebHoM ypoBHe (E. B. Iaccek,
. A. TlokpoBckuid);

3) KaTeropruecKkoe Mpu3HaHue HeOOXOAMMOCTH BO3MEIIICHU ST
MOpPAJIbHOIO (HPaBCTBEHHOIO) BPeAa M 3aKPEIUIEHUE COOTBET-
CTBYIOIIIUX MEXaHU3MOB I'pakJaHCKO-ITpaBoBoro xapakrepa (C.
A. bensukun).

PaccmMoTpruM OCHOBHBIE ApryMEHThl HETPUMUPUMBIX TTPOTHUB-
HUKOB Bo3MeleHus Bpeaa. JI. W. [lerpaxuikuii nucas, 4to 1u-
BUJIM30BAHHOE TOCYAAPCTBO HE MOXKET BO3JIarath OOS3aHHOCTh
BO3MECTUTh MOPAJIbHBIN BPE[], TAK KaK HET CJIy4yaeB TOUYHO OIpe-
JIeJICHHBIX JISSTHAIA, COBEPIIIEHUE KOTOPBIX 0e3 KaKoW-THO0 orpe-
JEJICHHOU NTOTEPU UMYILECTBA MOXET BJIEYD <«JIMIICHUE UMYIIIE-
cTBa». Ho rpaskjaHcKkoe npaBo JOKHO CUATATHCS C KaKIbIM Ha-
PYILIUTENEM «KaKOrO-JIMO0 U3 OOIIMpPHEHIel KaTeropun rpax-
JAHCKKX TIpaB» 8. ViIM 000CHOBBIBAJICS M «aHTUCOIMATBHBIA Xa-
paKkTep» MHCTUTYTA BO3MEILEHUS MOPAJIbHOTO BPEAia, B CBA3U C
YeM YKa3blBAJIOCh, YTO «E€CJIM Obl IOCTAHOBJIEHUS ITPOEKTA 00sI-
3aTeJIb,CTBEHHOTO IPaBa O BO3HATPAXEHUH 32 HEMATEpUaIbHbIN

18 Hempaxcuyuii JI. K. Bosmemenue HEeMaTepHaILHOTO Bpella C TOUKU 3PEHHsI CO-
uuanbHo nonutuky // Tpaso. 1900. Ne 16.



Bpe]1 ObLTM BBEJICHHI B 3aKOH, TO 3TO OblIa ObI cepbe3Hast pedop-
Ma B TIOJIb3Y 9KOHOMUYECKH CUIIBHBIX BO Bpe[ clIaObiv» 1.

JI. X Tlerpaxkuiikuii Tak ke OTMe4asl, YTO UHCTUTYT BO3Me-
IIEHUS1 MOPAJIbHOTO Bpea MPEeACTaBIsAeT COOOH ITyTOKpaTuye-
CKOE TIPaBO, TaK KaK OH OOpeMeHsieT IpaXk[aH Mpy PaBEHCTBE
CYMMBI BO3ME3ANS TIPSIMO MPOMOPIMOHAIBHO MX OSIHOCTH, T. €.
00paTHO MPOTMOPIIMOHATBHO UX OOTaTCTBY, U B TO ke BpeMs Be-
JEeT K HEPaBEHCTBY CYMM BO3MeE3/1Msl IIPSMO MPONOPLUOHAIBHO
OoraTcTBy MoTeprieBIero’,

JlOCTaTOYHO KaTeropryHbl U BBIBOABI IO PACCMATPUBAEMOMY
Borpocy ['. ®. lepiieHeBruya, MBITABIIETOCs J10Ka3aTh HEBO3-
MOXHOCTh M HEleJIeCOOOPa3HOCTh KOMIIEHCAIIUM MOPAJILHOTO
Bpena. Tak, OH mucall, YTO0 HpaBCTBEHHbIN Bpe[l, MIPUUYMHEHHBIN
HapyIIEHUEM 1Y:KOro MpaBa, He MOJIAIOIIUICS OLIEHKE Ha JICHb-
', HE MOXET ObITh BO3MEUIEH I0PUIUUECKUMU CPEACTBAMU: Ha-
IpUMep, B Clly4yae JJMYHOTO OCKOPOJIeHUsI, TaK KaKk MEXIy HpaB-
CTBEHHBIM BPEJIOM U MaTepHabHBIM BO3HATPaK/IEHHEM HET 00-
mero Mepuia. [Totomy Takue HeJJO3BOJIEHHbIE HAPYILIEHHUSI CyOb-
€KTUBHOTO TpaBa, KOTOpble HE COEAUHEHbI C UMYIIECTBEHHBIM
BpENIOM, HE MOAXOAAT O[] MOHATHE I'PaXJAHCKOTO MPaBOHApy-
IIEHHUs: HAIIPUMED, CIy4ail COXKUTENbCTBA C UyKOM JKEHOM, XO-
TS PAKTUKA QHIJIMIACKUX CYJIOB CIIyKHUT IPUMEPOM MPOTUBOIIO-
JIO’KHOTO B3IJISIA, JOMYCKAIOIIEro UCKaTh YOBITKY C JTIOOOBHUKA

19 Tam xe.

20 Tam sxe.



JKEHBI B MOJIb3Y MyKa>!.

Teopernueckue mpoOIeMbl BOMENEHUsI MOPAJIBHOTO Bpea
nogaumarorcs . @. IlleprieHeBUYEM U B CBS3M C PacCMOTpe-
HUEM TIOHATUSI YOBITKOB B I'DaXJAHCKOM IpaBe. YUeHBI OT-
MEYaeT, YTO Bpe[l, TOHECEHHbIA UMYIIIECTBOM U COCTOSIIIUIA B
YMEHBIIIEHUH €ro IIEHHOCTH, Ha3bIBaeTCs YOBITKAMU, O] KOTO-
pPbIMU HUKaK HeJb3si TOHUMaTh HPAaBCTBEHHbIN Bpell (Kac. pelll.
1895, Ne 10) yxe motomy, 4TO TaKOE MPEICTaBICHUE, HECOMHEH-
HO, TIPOTUBOPEUUT OOIIEMY CMBICITY CTaTeil O BO3HATPAKICHHH.
Bo3HarpaxaeHue co CTOpoHbl BUHOBHHMKA Bpea JIOJKHO PaB-
HSAThCS BEJIMUMHE YOBITKOB, MOHECEHHBIX MoTepneBmnmM. Orpe-
JieJIEHUE COOTBETCTBUS MEX/ly STUMU BEJIMYMHAMU TTPE/ICTABISA-
€T 3HaUUTeJIbHbIE TPYJIHOCTH, CTOSIIUE B 3aBUCUMOCTH OT yCTa-
HOBJICHUSI IPUYIMHHON CBSI3U ME3K/Ty ITPABOHAPYIIIEHUEM U yOBIT-
kamu. Heo6xoauMo mo3ToMy NMpHUHATH BO BHUMAHUE pa3iinyuue
yOBITKOB?.

. ®. lllepmeHeBrY HE OOXOAUT CTOPOHOM M TIPOOIEMbI BO3-
memenust yiepoa (o I'. &. IllepmeneBudy — «crmocoda Bo3-
HarpakJIeHus») 3a JU4Hylo oouay. [lo ero MHeHMIO, JTMYHOE
OCKOpOJIeHue He JIOMYCKaeT HUKAKOW UMYIIECTBEHHOU OIIEHKH,
MOTOMY UTO OHO MPUYMHSIET HPABCTBEHHBII, 4 HE UMYILIECTBEH-
HBII1 BPE/1, €C/IM TOJIBKO HE OTPakaeTcsi KOCBEHHO Ha MaTepHhaib-
HBIX MHTEpecax, HalpruMep Ha KpeauTe OCKOPOIeHHOro (T. X, 4.
1, ct. 670). [TomrMo noceHero ciuyyas, JMYHOe OCKOpOIeHre

2 Hlepueresuu I'. @. YaeOHUK pyccKOro rpaxkgaHckoro mpasa. M., 1911. C. 303.
22 Tam xe. C. 315.



MOXHO TIPEeclie/OBaTh JIMIIIb B YTOJIOBHOM MOpsi/IKe, TpeOys Ha-
Ka3zanus BUHOBHOro. Ho 3akon Hai, nonaraer I'. @. Ilepiiene-
BUY, «PSJIOM C YTOJIOBHBIM YJIOBJIETBOpEHHEM» (YCTaB O Haka-
3aHusx, cT. 130-135), npemocrapisger Ha BHIOOP MOTEpIIEBIIe-
My TIpaBO TPeOOBaTh B CBOIO MOJIB3Y TUIATEKA TIEHH, SIBJISIONIECH-
Cs1 OCTaTKOM TOT'O BPEMEHH, KOTJa BCE HaKa3aHWs1 HOCUJIM YacT-
HbIIA XapakTep. Pa3mep reHu, uim Tak Ha3bIBaeMOro OecuecTus,
CMOTPSI TIO COCTOSTHUIO WJIM 3BaHUIO0 OOMKEHHOTO U TI0 OCOOBIM
OTHOILIEHUSIM 0OM/TYMKA K OOMKEeHHOMY, He TpeBbiiaeT S0 pyo-
neu. [IpecnenoBanue B rpakAaHCKOM MOPAJKE HECOBMECTUMO C
npecienoBaHveM B yrojloBHoM. [1o muenuio I'. ®. IllepuieneBu-
Ya, UIMEHHO 3/IeCh C HAIJISAHOCTBIO BBICTYIAET Hellesecoo0pas-
HOCTb IPUHIMIIA BO3MEILIEHUS TaK Ha3bIBAEMOI'0 HPaBCTBEHHO-
o Bpea MaTepraIbHbIMU CPEACTBAME >,

PaccmarpuBas ripoOiemsl o0mmeit Teopuu npasa, ['. @. Illep-
IIEHeBUY TaKke oOpalllaeT BHUMAaHUE HA HPABCTBEHHBIN Bpe .
OH cTaBUT METOOJIOTMYECKH BaKHBIE, HA HALII B3MJIsA]I, BOIIPOCHI
0 TOM, MOXKHO JIM TOBOPUTb O HPABCTBEHHOM BpeJIe KaK JIEMEH-
T€ Ipa)xJaHCKOI'O PaBOHAPYILIEHUS1, MOXHO JIM IIPU3HATH JOITY-
CTUMBIM JIEHEKHOE BO3MEIIEHUE HPAaBCTBEHHOIO Bpeaa?

[To muenunio I'. @. IllepmeHeBuya, COMOCTABJIEHUE HPAB-
CTBEHHOTI'O BpEJa M JICHE)KHOIO BO3HAIPaXJIECHMSA ITOJHO BHYT-
peHHero nporuBopeuns. HpaBCcTBeHHBIN Bpel — 3TO UMEHHO TOT,
KOTOPBIM HE MOAJAETCs IEHEeKHOM OlleHKe. Ecii oH el mojiaer-

2 Tam we. C. 320.
Home: Hlepwenesuu I'. @. O6mas teopus npasa. T. 3—4. M., 1910. C. 279.



cs1, TO TO yKe He HPAaBCTBEHHBIN BpEll, a TOJILKO UMYIIECTBEH-
HbIA. YTO Xe mogpa3ymMeBaeT B 9TOM CiIydyae JeHEKHOE BO3HA-
rpaxaeHune? Hakazath 1 BUHOBHOTO, JaObl APYTrUM HEMOBajI-
HO ObLIO, WM YIOBJIETBOPUTD MoTepnesiiero? Eciau nepsoe, To
9TOM 11eJI1 CIYKUT HaKa3aHUE, BHITIOHIEMOe B MHTepecax rocy-
JapCcTBa, a HE B MHTEpece TMOTEPIEBIIEro, Mo OOIMeCTBEHHOMY
Maciirady, a He 1o yacTHomy. Eciii BTopoe, To y/ioBJIeTBOpeHHe
HPABCTBEHHOT'O Bpe/ia, COEIMHEHHOIO C AYIIEBHBIMU CTPa/IaHU-
SIMHU OT MOTePH HEBO3HATPaIMMOT0, HEBO3MOKHO >,

VueHbIMU TaKkKe OTMEUAETCsl, UTO BO3HATPAXKICHUE 32 HPaB-
CTBEHHBII BpeJ] OTKPBIBAET IIMPOKHUI MTPOCTOP CYAEUCKOMY MPO-
uzBony. [o cymiecTBy rpaxkaaHcKOro NpaBoOHApYIEHUs CyJ TPy
OLIEHKE MMYIIECTBEHHOIO Bpeda CTaBUT CBOEW 3aJayeil B3fTh
U3 UMYIIECTBA BUHOBHOTO SKBUBAJICHT ISl TIOKPBHITHUSI U3bsIHA
B UMYyIIlecTBe notepresiiero. Ho Bo 4To MOXET Cy[l OIEHUTh
Ha JIEHbI'M HPABCTBEHHbIE CTpaJlaHUsl, UCTIBITAHHBIE OT Tep3a-
HUI PEBHOCTH, OT MOTEPH JIIOOUMOTO YeJI0BeKa, OT OCKOPOJICHHS
JIMYHOTO JA0CTOMHCTBA? OLIEHUT JIM OH MEPEIUCKY JKEHbI C JII0-
6oBHrKOM B 100 pyoneii wiu B 100 000 py6neii? Mosxket i cyj
BEJIMYMHY JIEHEKHOTO BO3HATPAK/IEHHS CTABUThH B 3aBUCUMOCTD
OT MaTepUaJIbHOTO TOJIOKEHHSI TTOTEPIIEBINETO, TTOTHIUMAsT BO3-
HarpakjieHue Jyisi aABOKAaTa, y4eHOro, MOMEeIIUKa 1 TIOHMXKasl ee
1ist pabouero, kpectbsiHUHA? [To caMoMy CyIniecTBy BO3HArpak-
JIeHUe 32 HpAaBCTBEHHBII Bpe[l MpUoOpeTaeT KapaTeibHblid Xapak-
Tep ¢ XyAUIMMH €ro CBOWCTBaMH, MOTOMY 4YTO OJIaro, OTHUMae-

25 Tam xe. C. 280.



MO€ OT BUHOBHOIO B HaKa3aHHWE, MOCTYMAaeT B YACTHYIO MOJb3Y
TOTEpIEBIIEro%.

Jpyroii U3BECTHBIN MPOTUBHUK BO3MEIIIEHMSI HPABCTBEHHOTO
Bpeaa — I1. H. I'yccakoBckuil — yTBep:Kajl, YTO BO3HArpaxje-
HUE 3a UCITBITAHHYIO OOJIb WM CTPAJIaHus, T. €. 32 TaK Ha3biBae-
MBII HPaBCTBEHHBIN Bpel, HeMbICIUMO. [1o ero mbiciu, mogoo-
HO TOMY KaK HEMBICJIMMO BO3HArPAIUTh 32 JIMIIIEHUE KU3HU TO-
o, KTO €€ JIUIIUJICS, TOYHO TaK K€ HEBO3MOKHO BO3HArPAIUTh
TIOTEPIIEBIIIETo 3a 00e300pakeHre ero WM 3a Te CTPalaHus, KO-
TOPBIE OH WCIIBITAJ BCIECACTBUE IPUYMHEHUS €MY TEJIECHBIX MO-
BpexaeHuii?’. Kak Obl HU OblIa BeIMKa CymMMa, yIulaueHHast mo-
TEpIIEBIIEMY, OHA HE MOXKET YCTPAHUTD IMOCJIEACTBUN COBEPIIIeH-
HOTO JIeSTHUSI M He MOXET MPHUBECTH K TOMY, UYTOObI CBEPIIINB-
nieecst He CynecTBoBaIO. IlyTem JeHeKHOro BO3HArPAKACHUS
MOXHO YBEJIMUUTh B U3BECTHOM Mepe UMYIIECTBEHHOE OJ1aroco-
CTOSIHME TOCTPAJaBIIEero, HO HEBO3MOKHO BBIYEPKHYTb U3 €r0
JKW3HU T€ CTPaJiaHusl, KOTOpbIe ObUIM UM UCIIBITaHBI BCJIC/ICTBHE
COBEPIIEHUSI HEAO3BOJICHHOI'O ICSIHUA. .. T. €. TPYAHO WJIH, JIy4-
1€ CKa3aTb, COBCEM HEBO3MOXXHO COPa3MEpPUTh 3TO, BOCHOJb-
30BaThCs CcT. 670 111 TOro, 4ToObI IIEHOM COOCTBEHHOIO JIOCTO-
MHCTBA MOJTYYUTh MHUMOE BO3MellleHre? Pa3Be 3aKOH 3TOT He
CTOUT MPENSATCTBUEM Ha MYTH YKPEIUICHUS B KaXkJIOM YeJIOBEKE
YBAXKEHUS K IMYHOCTH, MOAJIEPKUBASI B MAJIOCOCTOSITENIbHBIX JIU-

26 Tam xe. C. 321.

r yccakosckuti I1. H. Bo3HarpaxaeHue 3a Bpesl, MpUUMHEHHbIA HeI03BOJIEHHBIMU
nesanavu. CI16., 1912, C. 36.



1ax, HalpUMep B JIaKesiX MpU PECTOpaHax, Ha/IekK Iy «COPBaTh»
HEKOTOPYI0 CyMMY JICHET 3a IOCTYIKM OOraToro Kymmdmka, KoTo-
pble JOIKHBI ObUTA OBl BO3OYAUTH OCKOPOJIEHHUE HPABCTBEHHBIX
YYBCTB Y 3aCTaBUTh UCTIBITATh UMEHHO HPAaBCTBEHHbIN Bpea? OT-
MEHa Takoro 3akoHa, 1o muHenuwo II. H. I'yccakoBckoro, crana
OBl KPYITHBIM II1aroM Briepen-s.

OTpuLaTeabHO OTHOCACH K BO3JIOKEHUIO MMYILECTBEHHOTO
BO3MelleHus: MopasibHoro Bpena, I1. H. I'yccakoBckuid mcxo-
JWI U3 TOrO, YTO €CJAM MPaBO MO3BOJSET MyTeM JIEHEKHO-
'O BO3HArpaxJeHMs yIOBJIETBOPUTH NTOTEPIIEBLIEMY HPABCTBEH-
HBIIA Bpell, TO «TaKoe TIOJIOKEHNE TOBOPHUT He 00 yueTe BaKHO-
CTU BpeJia UM O CTENEHU Y4acTHs 3J10M BOJIM NPUYMHUTENS, a
00 yueTe COCTOATEIbHOCTH ITOCTPAJIaBIIIero JIMIa» 2,

O0600mas no3unuy NPOTUBHIKOB BHEIPEeHN s HHCTUTY-
Ta BO3MeN[eHHs] MOPAJbHOro (HPaBCTBEHHOr0) BpeJa B
0TeYeCTBEHHOE IPa’KJaHCKOe NPaBO, MOKHO BbIJIeJIUTh
cJieyIolue UX OCHOBHbIe apIryMeHThI:

1) amopanbHOCTh WM OE3HPABCTBEHHOCTh 3aKOHOJATEINb-
HO YCTaHOBJIEHHOW BO3MOKHOCTHU JIEHEKHOT'O BO3MEIIEHUS MO-
PaJIbHOTO BpEAa;

2) HEBO3MOXHOCTb BO3MENIEHUsI MOPAJIbHOIO Bpela Iopu-
JUYECKMMHM CPEACTBAMU B pE3YJIbTaTe COBEPIUEHHO Pa3IM4HOU
IIPUPOABI MOPAJIBHOTO BPEAA U I0PUANYECKUX HOPM;

28 Tam xe. C. 38.

21 yccaxoeckuii I1. H. Bo3narpaxaeHue 3a Bpeq // ZKypHain MUHHECTEPCTBA I0CTH-
mn. 1912, Ne 8. C. 35.



3) HEBO3MOXHOCTb OIPEJEICHNS pa3Mepa KOMIIEHCALIUH;

4) OIacHOCTb YPE3MEPHOIO PACHIMPEHUs CYAEUCKOrO YCMOT-
PEHUS U TTPOU3BOJIA CY/IEH.

HecMmoTpss Ha CpaBHMTENBHO MEHBIIIEE YUCIO MPABOBEIOB,
MPUIEPKUBABILIMXCS MPOTUBOMNOIOKHOW TOUKH 3pEHUSs, UX TO-
3ULIMS — NO3UIASA CTOPOHHUKOB Pa3BUTHSI HHCTUTYTA BO3-
MellleHus1 MOPAJbHOro (HPaBCTBEHHOI0) Bpe/ia He TOJIb-
KO /10Ka3aJia CBOil IpOrpeccuBHbI XapakTep, HO yKe Ha
TOT NePUOJ BpeMeHH! OblIa NOAKPeIUIeHa pealnsiMi pas3-
BHUTHS I'PAKJAHCKOr0 3aKOHOAATeJbCTBA U ONBITOM IIpa-
BONPUMEHHUTEJIbHON MPAKTUKU.

K ymepeHHBIM CTOPOHHMKaM TE€OpUM BO3MEIIEHUS MOPAJIb-
HOro (HpPaBCTBEHHOIO BPEAA) MOXHO OTHECTH, Hanpumep, E.
B. ITacceka. OH oTMeuas, 4TO «B JIOKA3aTeIbCTBO HUYTOKHO-
CTHU TaKMX 00513aTeJIbCTB B OOJIBLIIMHCTBE Cy4YaeB YKa3bIBAIOT HA
HEBO3MOXHOCTb OLICHUTh B JIEHbIaX JIEMCTBUE, CTOSIILIEE BHE BCS-
KOM1 CBSI3U ¢ UMYI1IecTBOM. OJIHAKO 3TO UMEET TOJIbKO MpaKTHye-
CKH€ TMPENATCTBUS MO OCyIIeCTBIeHUI0. HeT HMKakux oCHOBa-
HUI MPU3HABATh HEJAEHUCTBUTEIBHBIMU 00S3aTeIbCTBA, JIUIICH-
HBIE MMYIIIECTBEHHOTO MHTEpeca» >’

3 Maccex E. HenmymecTtseHHbI HHTEpec B 00s3aTenbeTse: Juccepranus. FOpses,
1893. C. 130.
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