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AHHOTaAIUA

B pabore paccmarpuBaioTCsl CYIECTBEHHBIE MPOTUBOPEUHS,
3aJIOKEHHBIE B HCﬁCTBymH.IHﬁ yr‘OJ’IOBHO-HpOHCCCy&HLHHﬁ 3aKOH
n  Memawonme  3(POEKTUBHOCTH  YTOJIOBHO-TIPOIIECCYaTbHON
HEATCIIBHOCTU. OcHoBa npeajaraMblx aBTOpaMu peH_ICHI/Iﬁ -
BBIABJICHHOE€ paHEE U TMOATBEPKIACHHOC HaCTOHH.ICfI pa60T0ﬁ
HY6J'II/I‘-IHOC HavaJIO YTrOJIOBHOIO IIponecca. ABTOPLI IIOKa3bIBAIOT,
KaK Ha4daJO0 BJIMACT Ha IMOCTPOCHUE IIpoLecca. B pe3ysibTaTte
BBICTpanBACTCA HOHATUNHBIN pA4, OEHTPAJIbHOE MECTO B KOTOPOM
3aHUMACT HOBOEC IJIdA yFOHOBHO-HpOHCCCYﬁJ’ILHOﬁ HAyKM IIOHATUC
«METO[ YIOJIOBHOI'O IIpOoLIECCa». Ero COACPKAHUEM  ABJIAIOTCA



OOBEKTHUBHOCTb, ~BCECTOPOHHOCTb ¥  TIOJHOTA  MCCJIEIOBAHMSL.
IlpunsaTHe 3TOr0 MeToda 3aKOHOJATENEM, pealud3alysl €ro B
YTOJIOBHO-IIPOLIECCYaIbHOW JEATEJIbHOCTH CHUMET BOIIPOC O TOM,
SBJIIETCA JIM POCCUICKMI YTOJIOBHBIM MPOILIECC COCTS3aTeNIbHBIM,
MO3BOJIMT B MOJHOM Mepe peaju30BaTh €ro IyOIM4HOe Havajo.
Pexomennyercss uisi  HaydyHbIX PaOOTHUKOB, IIperiofaBatesien,
ACITUPAHTOB U CTYJCHTOB I0PUINYECKHUX YUeOHBIX 3aBeJCHHI, a TAKKe
MPAKTUIECKUX paOOTHUKOB.
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BBenenune

HaiineHHoe B uccieqoBaHuu Bcerga TpeOyeT 0OO3HAYCHHUS.
O003Ha4YaeM ke MBI HEYTO C ITOMOIIBI0 MOHATHA. YeM TouHee
OHO OTPakaeT MHOTOI'PaHHOCTb MIO3HAHHOTO B €70 €IMHCTBE, TEM
OoJiee IPUTrOIHO IS MCTIONb30BAHUS B IaJIbHEHINEN HAyUHOU 1
MPaKTUYECKOM JIesiTeTIbHOCTH. [IOHATHE 1 CYIIIHOCTh COOTHOCST-
cs1. Y ecyii mOHsATHE — 3TO BHIpaKeHHAs B BEpOAIbHOM (hopMme T10-
3HaHHAas CYITHOCTb BEIllH, SIBJICHUS, TO OHO (DUKCUPYET Pe3yJib-
TaT MO3HABATEILHON JEATEIBHOCTU U SIBJISIETCS MHCTPYMEHTOM,
CPEICTBOM, KOTOPBIE UCMONB3YIOTCS B IAJIbHEUIIIEM TTO3HAHUMY.

Kaxnas Hayka oOnafaeT yCTOSIBIIUMCS TIOHSATUIHBIM arlra-
paTtoM, B KOTOPOM (PUKCUPYIOTCSI pa3iMuHble CpPe3bl JEUCTBU-
TEJILHOCTH, U3y4aeMOM 3TO HayKou. YeMm aneMeHTapHee cpes,
TeM MPOIIE TOHATHE, OTPaXkKAIoIIee CYITHOCTb OOBEKTOB 3TOrO
YPOBHS1, TeM KOHKpeTHee oHO. Ho 3T0 He 3Ha4yuT, 4TO OHO MO-
KeT ObITh pe3yabTaToM ornymeHuid. [ToHsaTHe Beerma oTpaxaer
€IMHCTBO CYIIETO, BHIYJICHEHHOE TIPY N3yUYEeHUH MHOTHX TIPOSIB-
JIeHUd 0ObEKTOB McciIeoBaHusA. EIMHCTBO e OITyTUTh HEBO3-
MOHO. Yepes NOoHATHUS, OTpakKalolue eAUHUYHOE, HAyKa JIBU-
raetcsi K MHbIM, OTpaXkaoliuM 0cOOEHHOEe, a uepe3 HUX — BCe-
obmiee. B 1o ke BpeMs Kax0e MOHATHE, UCTIONb3yeMOe Hay-
KOM, COeIMHAET B ceOe eMHNYHOEe, 0cCOOeHHOe U Bceooitee. Ec-
JIM Ke TIOHSATHE He OTpaxkaeT BceoOlee M 0OCOOSHHOE, TO ero
eIMHUYHOE OTHOCHUTCS K MHOHM CHCTEME 3HAHUM, €CJId BOOOILE



K 4eMy-To oTHOcHTCs. [ToHUMaHVe STOro MO3BOJISET HE TOJBKO
MCCIIEIOBATEITIO, HO U TIOTPEOHTENTIO Pe3y/IbTATOB UCCIIEOBAHNS
NPABWJIBHO MPUMEHSITh TIOHATHSI, YTO, B CBOIO OYepe/ib, HAIlPH-
Mep B YTOJIOBHO-TIPOIIECCYATbHOM JIeATEIbHOCTH, 00eCTIeUrBaeT
BO3MOKHOCTb TIPABHJIBHOTO TOJIKOBaHM ST HOPM, UCKJTIOUAET MPo-
U3BOJ B UCIIOJIb30BAHUH MOHSATH S, KOTOPBIA MOXET TMepPepacTy B
NPOM3BOJI B OTHOIIEHUH Y4acTHUKOB Tiporiecca. I1.C. DabKuH/
10 3TOMY TMOBOAY OOOCHOBAaHHO OTMEYaJia, YTO MPaBHJIBHOE U
€TMHOOOPa3HOE TOJIKOBAHKE YTOJIOBHO-TIPOLIECCYaTbHBIX TEPMU-
HOB HCKJIIOYAeT MPOU3BOJIbHOE MCIOJIb30BaHUE MX B MPOIECCEe
IpUMEHEHUs1 HOpM .

[MoHATHS KaK TPOAYKT YeJIOBEUECKOM JIeATeIbHOCTH, TaK XKe,
KaK | JIO[W, HOCUTENIU WX, MPEANOYUTAIOT CTAOMIBHOCTh, HO B
CHJIy TOTO, YTO JICATEJIbHOCTh, B TOM YHUCJIC U Hay4YHas1, — sIBJie-
HMe 00BEKTUBHOE, BTATMBAIOIIEE B CeOsl BCe HOBBIX M HOBBIX Jie-
SITeJIeld, JTI0OO3HATEILHOCT KOTOPHIX MPUBOIMT K PACIIPEHHIO
CYILIECTBYIOIIMX FTOPU30HTOB, UTO 3aKPEILISETCS, KaK TIOrpaHuy-
HBIMHU CTOJI0AMU, HOBBIMH ITOHSATUSIMH, — CTAOUIbHOCTD MTOHSITUH
B HayKe OTHOCHMTEJIbHA. Pa3BUTHE HAyYHOrO MO3HAHMS KaK pa3
1 00YCJIOBJICHO TeM, YTO BBOIMMBbIC HOBbIE TIOHSITUSI UCTIHITHIBA-
I0T Ha MPOYHOCTD CJIOKHBIIYIOCS IO HUX CHUCTEMY. A B IIeJIOM
mo0asi HayKa CTpeMUTCsT OOBSICHUTD BCE CYIlee B HEll ¢ IMOMO-
IIBIO OTHOTO TIOHSITHS, OTPAXKAIOIIEr0 MHOrooOpasue ucciemye-
MBIX OOBEKTOB.

! 9nbkuno I1.C. TonkoBauue 1 MIpYMEHEHNE HOPM YTOJIOBHO-ITPOLIECCYAJIBHOTO ITpa-
Ba. M., 1967. C. 93.



He cTosT B CTOpOHE OT 3TUX MPOIECCOB M I'yMaHUTAPHbIE
Hayku. [IpaBna, ydeHBIM-TyMaHUTApUsIM, OCOOCHHO IOpHCTaM,
OBbIBaeT CJIOKHEE, YeM eCTECTBOMCITBITATE ISIM, TTPEACTABUTEIISIM
TOYHBIX HayK, YJIOBUTh 3aKOHOMEPHOCTH B M3y4aeMoi UMu ce-
pe oOIIecTBeHHbIX OTHOIIeHUW. [IoHATHS 3[ech ropasao Mo-
JBVKHEe, U U3MEHUMBOCTh UX OMNpEIeNSieTCs] 3a49acTyio He 3a-
KOHOMEPHOCTSIMU Pa3BUTHUSI CAaMOTO WCCJISAyeMOro sIBJICHUs, a
CYOBEKTHBHBIMU (DAKTOpAMHU, TOJIUTUUECKUMHU TMPEANOYTEHH -
MU, aIMUHUCTPATUBHBIMU PECYpPCaMU, & B KOHEYHOM cueTe OJIv-
30CTBIO K BJIACTU OIpPEAEIeHHON I'PYIIBl YYEHBIX Y UX YMEHH-
€M 00OCHOBATh IPABUJILHOCTh MIPE/IJIAraeMOr0 BIACTHBIMU CYyOb-
ekTamu pernieHus. Hedro momoOHOe Mpou30IUio, Korjaa B Ka-
YeCTBE OMPe/IENSIONIEro OCHOBAHUS YTOJIOBHO-TTPOIIECCYaTbHON
JesITeIbHOCTA B POCCHICKOM 3aKOHE ObUIa 3aKperuieHa COCTSI-
3aTeJIbHOCTh. HEKOTOPBIN TIeproJT pacTepsIHHOCTH CTOPOHHUKOB
MHOTO MOHUMAHMS IPUPOJIBI POCCUHCKOTO YTOJIOBHOTO MPOLIEC-
ca ObUI B TIOJIHOW Mepe MCIOJIb30BaH 0COOOM MOPOJON yUEHBIX,
BOCITUTAHHBIX B COBETCKOE BpeMsl M BOCIIUTABINUX ceOe Mmogo0-
HBIX, KOTOPBIE TIPUBBIKJIM OIOOPSITh BCE PEIICHUSI TAPTUU U TTpa-
BUTEJIbCTBA, BUJSl CBOIO 33Jjauy B OOOCHOBAHUU UX MPABUJIbHO-
cru. He uckimoudaem, 4To HEKOTOpbIE U3 HUX JEUCTBOBAIU UC-
KpEeHHE, CUUTasl, YTO U3 TOTAJIMTAPHOT'O MPOILIOTO He BHIPBATHCS
0e3 cocTA3aTeIbHOrO YroJIOBHOTO Tporiecca. BobIMHCTBO ke,
UCTIONb3Ysl KOHBIOHKTYPHYIO CUTYAIIMIO, BBIIAIM HA-TOpa Maccy
cTarey, auccepranii 1 MOHorpadui, Tje MPOoCIaBIsaIach Co-
CTS3aTENIBHOCTh B POCCUACKOM YTOJIOBHOM TIPOIIECCEe, YeM HAKO-



HEI-TO U BBIBEJIU U3 CTYIOPa CTOPOHHUKOB MyOJMYHOrO Havyasa
POCCHICKOTO yrOJIOBHOT'O TIpoIiecca.

Urak, B yroJOBHO-IPOIECCYaIbHON HayKe BbIICIWINCH JBa
HEHTPAJbHBIX MOHATUSA — <«IyOJMYHOCTb» U «COCTS3aTe/Ib-
HOCTb», C TTO3UIIMA KOTOPBIX CTOPOHHHUKH TOTO MJIA MHOTO TTOHSI-
THSI UHTEPIIPETUPYIOT COfIEPKaHKe YTOJIOBHOTO MPOLIECCa.

U 5T MHTEpIpeTalui BO MHOTOM 3aBUCSAT OT TOTO, YTO BKJIA-
JBIBAETCSI B 9TH MOHATHS, YEM U KaK OMPEIEIIASTCS UX YASTbHBIM
BEC B HCCIIeyeMOM Iporiecce. Mbl Tak WM MHade OyleM pa-
00TaTh C MX ColepKaHreM, OOHAPYKUBAEMBIM 32 PaMKaMU yTo-
JIOBHOTO ITPOLIECCa, 33/IA0NIMM €ro CYIHOCTb, M C TeM, KaK 3Ta
CYIIHOCTb MPEJIOMJISETCS B OCHOBHBIX MOHSITUSIX, CTPYKTYPHO
OpraHM3YIOIIMX MPOIIECC, [IABHBIM U3 KOTOPBIX, KaK 3TO OyjeT
000CHOBAHO B padoTe, SIBJSETCS METO, yTOJIOBHO-TTPOIIECCYaTb-
HOM JIesITeNTbHOCTH. VIMEHHO MpoliecCyaibHON NesITe/IbHOCTH, a
He TMPABOBOTO PEry/IMPOBAHMS.



Paznean I
OcHoBaHusI pemieHusi BOmpoca o
MeTO/Ie YrOJOBHOI0 NMPOoIecca pOCCUn

I'maBa 1
HauaJjio yro1oBHOro
npouecca u ero peajan3amnus

§ 1. ITonsaTHe HaYaJa YrOJIOBHOIO IpoIlecca

[Mpodeccop Cankr-IlerepOyprckoro yHuBepcuteta $1.1.
BapinieB B 0IHOY U3 MEPBBIX OTEYECTBEHHBIX pa0OT IO YTOJIOBHO-
My TIporieccy, Bobieiei B 1841 roqy, pa3MbIIuisist 00 yroyioB-
HO-TIPOIIECCYaJIbHOM Hayke, nucal Tak: «[Ipenmer teopun yro-
JIOBHOTO CYy/IONPOU3BOJCTBA KaK HAYKH COCTaBJISIET: 1) pacKkpbl-
THE U BBIBOJ] BBICIIIETO KOPEHHOI'O Havasia, KOTOPbIM AOJIKEH Py-
KOBOJICTBOBATbCS 3aKOHOJIATEJb U CYIbsl, U 2) U3JIOKECHHE TJIaB-
HBbIX M CYIIECTBEHHBIX YacTed YrOJOBHOIO CYJOIPOM3BOICTBA
OTHOCHUTENILHO MX Hayval...»>

% Papwes .M. OcHoBauus YTOJIOBHOTO CYJOTIPOM3BOJCTBA C MPUMEHEHHEM K POC-
CHICKOMY YroJloBHOMY cynorpousBozactBy. CII6., 1841. C. 51.



VIMeHHO K «Havyay» Mbl 1 OOpaTUJIMCh B TIOUCKAX TeX TMOHS-
THi1, KOTOPbIE IIOMOTYT HaM ITPOHUKHYTb B CYIIIHOCTb YTOJIOBHO-
ro Tpoliecca U MOHSATh, KaK OH JOJKeH ObITh ycTpoeH. [Ipuuem
K Havajly KaK B MIPSIMOM, TaK U B TIEPEHOCHOM CMBICJIE.

Takue BBIBOIBI, Kak: «YacTHOE HA4ajao B YIOJIOBHOM CYIO-
NIPOM3BOJCTBE MPUOOpETaeT 3HaUeHHe OTHOM U3 (JOpPM peasn3a-
UM CBOOOJIBI IMYHOCTH B YTOJIOBHOM ITporiecce» *; «Ha Hauanax
COCTSAI3aTeNIbHOCTH HEOOXOIUMO TepeKpanuBaTh He TOJIBKO Cye0-
HYI0, HO U JOCYJeOHYI0 4acTh YroJOBHOro mporecca» 4; «Ilyo-
JIMYHOE HAYaJIo 371eCh HEOOOCHOBAHHO PACIIUPEHO» U T. 11., CTa-
JI1 HEOTHEMJIEMOM YacThl0 MHOTUX HAy4YHBIX TEKCTOB. Mexa1y
TEM HE SICHO, YTO TAKOE ITO CAMOE «HAYaJIo» M KaK OHO MOXET
YTO-TO OIPENeNsATh, ObITh pacCIIMPeHHbIM U T. . Mcnonb3oBa-
HHE JJAHHOTO TOHSITHSI 00JIalaeT BCEMU NTPU3HAKAMM TaK Ha3bl-
Bae€MOl OCTEHCUBHOCTH®, UTO HE TO3BOJISIET MOHSATh, €CTh JIU Yy

3 Cedawt E.A. YactHoe Havano B POCCHIACKOM YTOJIOBHOM CYAOIIPOU3BOACTBE: aBTO-
ped. auc... kana. opun. Hayk. Caparos, 2000. C. 12.

* lagnemos A.A. Ipo6nema cocrszatenbHocTH penieHa B YIIK P® neynauno // Poc-
cuiickas ocrunms. 2003. Ne 8. C. 25.

5 Bysmckuii C.I'. TIpokypatypa 1 cyaeOHast BJIaCTh: CTaTyC M COOTHOIIEHHE KOMITe-
teHmu // Poccuiickuii cynps. 2005. Ne 5 // CTIC «KouncynpranTIImoc.

® B OGBIIEHHOM MBIIIICHMH OCHOBHYIO POJb MIPAIOT OCTEHCHBHBIE OIPEIE/ICHUS
3Ha4eHu (T. e. 00beMa) TEPMIUHOB, KOTOPHIE JAIOTCS Ha 6a3e TyBCTBEHHBIX BOCIIPHUSI-
THH, B YaCTHOCTH C ITOMOIIBIO ITPIMEPOB. B HaAyYHOM NMOHMMaHMH TJIaBHYIO PONTb WT-
paioT BepOAIbHBIE ONpe/Ie/IeHNsI CMbICIIA TEPMUHOB, KOTOPBIE BECbMa YacTO MMEHY-
10T ITPOCTO OIpefeNieHNsIMU. BepOaibHble orpe/ie/ieHns1 Ope/IesieMoro CMbIcia Tep-
MMHA (T. €. TIOHSATHSI, BBIPAXAEMOro JaHHBIM TEPMHUHOM) €CTh ONpelesIeHns depes
YKa3aHUS CMBICIIOB OIPENEIAONIX TEPMIHOB, YK€ M3BECTHBIX U HPEICTABISIONINX
CMBIC] onpefessieMoro tepmuHa (cM.: IlempoglO.A. Hayka u merononorus. 2005.



HEro MOTEeHIMAJT ¥ KAKOBO €r0 3HAUeHUE J1J1sl TEOPUH YTOJIOBHOTO
mporiecca, a Takke He TMO3BOJSIET yIoTpeOsaTh ero B HAyYHOM
SI3BIKE.

OnHako yactoe yNOMHUHAHUE B YTOJOBHO-TIPOIECCYabHOM
HayKe U Te JIEKCMYeCKre 3HaYeHUs, KOTOpbIe MPU3HAHBI 32 CJIO-
BOM «HA4aJI0» B PYCCKOM $I3bIKE (B YACTHOCTH, TAaKKe KaK MePBO-
UCTOYHUK, OCHOBA, OCHOBHAsI MIPUYMHA; OCHOBHBIE MOJIOKEHUS,
MIPUHIIUITBI KAKOU-TTMO0 HAYKH, y4eHUs1)’, MO3BOJISIOT PEAToNo-
JKWTh, YTO €CTh CMBIC]T B IETAJILHOW pa3pabOTKe TOrO, YTO CKPHI-
BAeTCs 32 TEPMUHOM «HAYaJI0» MPUMEHUTESIHHO K YTOJIOBHOMY
npotieccy. Tem Gonee, YTO MOSIBUIMCH aBTOPBI, KOTOPHIE CTABSIT
«HAYaJI0 YrOJIOBHOTO MIPOIIECCa» B OCHOBAHUE CBOMX MCCIIeIOBA-
15170740

Cepbe3Hoe OTHOIIEHME K COIEPKAaHMI0 paccMaTprBaeMOro
TIOHSITUSI HAMETUJIOCh B HAYUHBIX KPYrax OTHOCUTENIbHO HE/IaB-
HO. B 1989 roay B onHoit u3 padot A. B. CMupHOBa Oblia Bbl-
CKa3aHa CJIeAyIoIIasi MbICTIb: «...U3BECTHBIE UCTOpHUECKUE POop-

URL: http://www.philosophy.ru/library/ petrov/petrov.html). BeiBox 06 ocTeHCHBHO-
CTH MOHSATHS «HAYAJIO YTOJIOBHOrO Tporiecca» aenaet u JI.H. MacieHHUKOBa, YKa3bl-
Basi, YTO OHO KCIIOJIb3yeTCsI [IOBCEMECTHO U 0e3 PacKpPBITUs CYIIHOCTH (cM.: Macaen-
nukoea J1.H. TlyOGnuuHOe ¥ JUCIIO3UTHBHOE Havalla B YTOJIIOBHOM CYIOIIPOU3BOICTBE
Poccuu: aBroped. ouc. .. n-pa opua. Hayk. M., 2000. C. 21).

" Oowcez06 C.1., Ilsedosa H.FO. TonkoBblit croBapb pycckoro sizeika. M., 2011. C.
328.

8 Cwm., Hantpumep: Macaennuxoga JI. H. TlyonnyHoe 1 AUCTIO3UTUBHOE HAayalla B yIo-
JIOBHOM cymonpom3soacTse Poccnu: auc. .. 1-pa jopun. Hayk. M., 2000; bapabaut A.C.
[Ty6maHOe HaYaIo pOCCHIACKOTO YTOJMIOBHOTO TpoIiecca: IUC. 1-pa Iopul. Hayk. Kpac-
Hosipck, 2006.



MbI YTOJIOBHOT'O TIPOIIECCa CKJIaIbIBAJIMCh B 3aBUCUMOCTHU OT TO-
ro, 4TO MPUHUMAJIOCH 32 BemyIee hopMooOpasymoinee Ha4aIo:
OTHOIIIEHUS] UHTErPalliY, €IMHCTBA M YHOPSIOUYEHUs] JIeMEeH-
TOB MPOLIECCYATbHON CUCTEMbI JTUOO OTHOIIEHUS e3UHTEerpa-
UM, COTIEPHUYECTBA MPOTUBOOOPCTBYIONINX cTOpoH»’. To ecTh
aBTOp TOBOPHUT O Havajie Kak O TOM, 4To oOpazyer hopMy yro-
JIOBHOI'O Mpolnecca. DTOT MOAXO He MOIMYy4MJI, Ha Hall B3MJISA,
JOJKHOTO BHUMAHUSI U BIIOCTIEZICTBUM HUKEM He IpopabaThiBai-
Csl — B TOM UHCJIE U CAMUM aBTOPOM.

Bonee yem uepes aecaTh JeT OCie BBIXOAA MPOLUTAPOBAH-
Houi ctatbil A.B. CMHpHOBa MOSIBUIIOCH TIEPBOE IITyOOKOE McCIe-
JIOBaHME, MOCBSIIEHHOE MyOJMYHOMY U MHBIM HayajaaM B yro-
JIOBHOM Tipoliecce, Boieniiee u3-noj nepa JI.H. Macnennu-
KOBOW. ABTOp YKa3bIBacT, YTO €10 BIIEPBBIE ONPEIEICHO MOHS-
THE «HA4aJI0 YrOJIOBHOTO Mpotiecca» ', 1 BHIBOAUT ero aeduHu-
LUI0 — «TEOPETUYECKasi MOJAEIb OCHOBbI YTOJIOBHOIO CYIOIPO-
U3BOJICTBA, CUCTEMOOOPA3YIOIIMMH JIEMEHTAMH KOTOPOU SIBJISI-
I0TCS1 MIHTEPECHl, UX XapaKTep, HOCUTEIU, CPEICTBA 3allUTh» .
Onpenensis nanee myoJIMYHOE HAYAJIO, aBTOP, OCHOBBIBASICh Ha
JaHHOU Ae(pUHULIMY, T00aBIISIET K CJIOBAM «UHTEPEChI», «XapaK-
Tep», «CPEJICTBA 3AIUTHI» TEPMUH «ITyOnuHbIi» 2. To ecTb Ha-

? Cmuprog A.B. O6 uctoprdeckoit (hopMe COBETCKOTo yroJloBHOTO mporiecca // Ipa-
BoBegeHue. 1989. No 5. C. 56.

10 Macaennuroea J1.H. ITyGnuyHOe ¥ QUCTIO3UTHBHOE. : TUC. .. I-pa opu. Hayk. C.
12.

" Tam %e. C. 13.
12TaM xKe.



4aJio — 3TO TOJBKO MOJEJb OCHOBBI, a YTO Toraa ocHosa? Tyt
MBI HAXO/IUM MPOTHUBOPEUME, TaK Kak Jiajee B padoTe yKa3aHo,
YTO OCHOBOW YTOJIOBHOTO CY/IOMPOU3BOJCTBA SIBJISETCSI UMEHHO
Hayayio'?. Tak 4TO Xe eCTh HavaJio — MOJEJIb OCHOBHI MJIM caMa
OCHOBa"?

Mo xomy pabGOTHI aBTOP HEOAHOKPATHO JOMYCKAET CMEIIeHIe
BBIJIEJISIEMBIX €10 IMyOJIMYHOTO ¥ YaCTHOTO HaYaJsl, KOTOPBIE B UTO-
re CJIMBAIOTCS B TPETheM, 0OCOOEHHOM HavaJle — TUCTIO3UTUBHOM.
VIMeHHO OHO ompefnesnseT coaepkaHue MyOJIMYHOrO M YacTHO-
r0 Havyajl B yroJIOBHOM cyzornpou3Boctse 4. [lomydaercs, uto
JIB€ MPOTUBOMOJIOKHBIE APYT APYTY OCHOBBI CYIOMPOU3BOJCTBA
(myGmMUHOE M YacTHOE Havyasla) coueTaloTcs B TpetbeM? MoxkeT
71 BOOOIIIE OBITh HECKOJIBKO OCHOB, €CJIM IOHUMATh OCHOBY KaK
IJIaBHOE, Ha YeM CTPOMTCSI UTO-HUOY/Ib, CYITHOCTD SIBJICHUS 13?7
[MTono6HOE OTHOIIIEHHE K pabOTe C MOHATUSIMY He TIO3BOJISIET HaM
MPUHATH IepUHUIIMIO Havasia, npeaioxkeHHyio JI.H. Macnennu-
KOBO.

Ho uto, Ha Ha B3/, JEMCTBUTEHHO OOOCHOBAHHO U MO-
KeT ObITh MPUHSATO, TaK ITO TO, YTO COAEPKAHUEM Hayaja sB-
JIsIeTCsl UHTEPEC, KaK CJelyeT U3 OIpeesieHus], IPUBEIEHHOrO
BhIIIe. MIHTEpec, MuIleT yueHasi, BRICTYIAeT Kak MoOyIuTebHas
Cuia, IPUBOJSINAS] B JBUKEHHE BCIO CUCTEMY YTOJIOBHOTO CY-

13 Tam xe. C. 104.
14 Tam xe. C. 14.

15 Oowcee0s C.1., Ilsedosa H.FO. Tonkosiii cJIo0Bapb pycckoro sseika. M., 2011. C.
379.



JONPOU3BOJICTBA, OH €CTh MEPBOOCHOBA, COCTABJISIONIAs Kaue-
CTBEHHYIO ONPe/IeJIEHHOCTh MyOIMYHOTO U AUCTIO3UTHBHOTO HA-
yan'®. HermoHsATHO, modeMy yITyIIieHO YacTHOe Hayaso, HO, TeM
HEe MeHee, OTMeYaeM IJIaBHOe — CyTh Hayaja Kak OCHOBBI MO-
KeT ObITh BHIPAXKEHA Uepe3 KaTerOpuio «MHTEPEC»: «. ..CYTb IyO-
JIMYHOTO Havaja — yepe3 KaTeropuio MyOInIHbI HHTEPEC, CyTh
YaCTHOTO HayaJla — Yepe3 YacTHBIN UHTepec» .

WHTtepec kak 0OCHOBA MOHUMAHUs Havasa U JIIsl HAC SIBJISIeT-
cs aBHbIM. VIcXo[ist U3 HEero, Mbl, Kak HaM KaXeTcsl, BbIIIeIsieM
CyIIleCTBeHHbIe MTPU3HAKK Havasia. Hagasno yromoBHoro mporiec-
Ca HaNpsIMyIo CBSI3aHO C €ro CyIIHOCThi0. Havana myGommanocTr
U COCTSI3aTEeJIbHOCTH — 0003HAUeHHEe CYIIIHOCTH COOTBETCTBYIO-
IIEro IMpoliecca, a e, B CBOI0 ouepeib, YTOOBI CYITHOCTh Cesa-
71ach AEWCTBUTENBHOCTBIO, B paMKax MOJETH JOJKHA COOTBET-
CTBOBATh OMpenesieHHasi cucteMa npuHIMMoB '8, Hauano 3amaer
T'PaHUIIbI IEVUCTBUS PUHIIUTIOB.

«Hauao — noHsTas cyTh OOIIECTBEHHBIX OTHOIIEHUH, KOTO-
phle CITOXWJIMCh B PaMKax COIMyMa TIOJ], BJIMSHUEM OOBEKTUB-
HBIX (paKTOPOB. Y KaI0ro Havasia CBOsI IO3HABATENIbHAS CXeMa
peamzanuu» '°. CMernienre Hauas Hegonyctumo. Havyano — «ato
KBUHTICCEHIIUSI CyTH OOIIIECTBEHHBIX OTHOIIIEHUI, KOTOPbIE CJIO-

16 Macaennurosa J1.H. [TyGmuaHOE M MUCTIO3UTHBHOE. : JIUC. .. I-pa Iopuj. Hayk. C.
193.

17 Tam xe. C. 116.

18 BapabawA.C. TIybnudHoe Ha9auo pOCCHICKOTO YroJIOBHOTO MpoLecca: uc. ... O-
pa opuz. Hayk. C. 55.

19 Tam xe. C. 16.



KUJUCh B PaMKaXx COILMyMa IOJ] BIUSTHUEM OObEKTUBHBIX (haK-
TOpoB. B 0IHUX Ciyuasix 3T (haKTOPBI PUBEJIH K IIPEBATMPOBA-
HUIO OOIIMX UHTePeCcOB (MyOJIMYHOE HAYasI0), B JIPYTUX — YacT-
HBIX (COCTsI3aTeIbHOE Havaso)» 2,

Takum 00pa3oM, B HayaJie YrOJIOBHOTO Tpoliecca JIS)KUT UH-
Tepec. U ecnu B coryme mpeoOnagaer oOImecTBeHHbIN HHTe-
pec, CPelCTBOM Y/IOBJIETBOPEHHSI KOTOPOTO SIBJISIETCS YTOJIOB-
HBII TPOIIeCC, B 9TOM cilydyae y Ipoliecca MmyonuyHoe, ooiie-
CTBEHHOE HayaJio, a eCJIM MPEeBAMPYET YACTHBIA — COCTSA3ATE b~
HOoe, JacTHoe Hauasio. [IpeoOnagaHue OONMX WHTEPECOB HAll
YAaCTHBIMM K€ WJIM YAaCTHBIX HaJ OOIIMMH 3aBUCHUT OT TOTO, KaK
pa3BUBAJICS COIMYM, KaKre OObEKTUBHBIE (DAKTOPHI BIMSIIM Ha
€ro pa3BUTHE.

Korzia Oyaer MoHATO Hayasio, TOraa JA0/KHA BHICTPOUTHCS U
COOTBETCTBYIOII[asl TIO3HABATE/IbHAsI CXeMa, HeoOXoaumasl st
peanu3aly Toro Wi UHOrO UHTepeca. B mobom ciydae Hava-
JI0 TpeOyeT MHAWBUJIYaILHOTO MOAX0a K OPraHU3alluK YroJIOB-
HO-TIPOIIECCYaTbHOM JIESTeSIbHOCTH, M CMEIaTh UX — 3HAYUT Ha-
PYIIUTh €AMHCTBO Tporiecca. Mexay TeM peaau3aiust myorny-
HOTO HavaJia Tipe/IinosiaraeT peasin3alyio U 4aCTHOTO nHTepeca !,

Hacrano BpeMsi HallOJTHUTh TIOHSATHE «MHTEPEC» CBOMCTBEH-
HBIM eMy cojiepkaHreM. PaHbilie OHO YCKOJIb3aJI0 OT BHUMAHUS
UCCIIE/IOBATENICH MJIA TIONIPOCTY He TIPUBJIEKAIO MX BHUMAHUSI.

20 Tam xe. C. 14.

21 Tono6ubiii BeiBOA nesnaet u JIL.H. Macnennukosa (cM.: [ly6mmunoe u qucrosu-
TUBHOE...: IUC. .. I-pa opul. Hayk. C. 218-219).



XoTs1, Kak Mbl BUIUM, OHO SIBJISIETCSI KJIIOUEBBIM [1J151 IOHUMaHU S
Havaa.

WuTepec NeXUT B OCHOBE JIIOOOTO JAESITeIbHOCTHOTO SIBJie-
HUSL. OOBACHUTH OOIIECTBEHHYIO KM3Hb Yepe3 MHTepeC BIep-
Bble HanOoJIee MacITabHO MOMBITATIMCH (PPAHITYy3CKHE MaTepra-
mvctel X VIII Beka K. T'enbBerntuid, I1. lonpoax, 1. Junpo??. Taxk,
K. I'enbBenun nucan: «Eciy Mup pu3nYecKri NOAUYMHEH 3aK0-
HY JIBUXKEHUS, TO MUP JyXOBHbII HE MEHEE MOAUYMHEH 3aKOHY
uHTepeca. Ha 3emrie nHTEpec ecTh BCeCHIIbHBIN BOIIEOHHK, U3-
MEHSIIOIINN B TJIa3aX BCEX CYIIECTB BUJI BCAKOTO MpeaMeTar» 2.
«MHTepec — ecTh HAYAJIO BCEX HAIIMX MBIC/IEH 1 BCeX HaIllUX MO-
CTYIKOB»?*,

. Ouapo ormeuan: «Korga roBopsAT 00 MHTepece WHIWBU-

2 &6

Jia, COCJIOBUS1, HAlIMU — “MOU MHTEpeC”, “UHTEpeC rocyaapcrea’,
“ero uHTepec”, “Ux UHTEPEC” — ITO CJIIOBO O3HAYAET HEUTO HYK-
HO€ WM TOJIe3HOe ISl TOCylapcTBa, i JIMIA, Il MEeHS U
T. .»%*. B WHTepece yka3aHHasi rpyIia MbICIUTEIed ycMaTpy-
BaJIa peajibHOE OCHOBAaHWE HPABCTBEHHOCTH, TIOJIUTUKH, OOIIIe-
CTBEHHOTI'O CTPOSI B LIEJIOM.

Ecnu ucxoauTh U3 HAMMCAHHOTO BHIITIE, TO MHTEPEC €CTh Hava-

JIO BCETO, YTO CBA3dHO C Opr: aHH3aHHCfI ACATEIbHOCTH JIIOJbMMU,

22 BonbInas coBeTcKas saimkionequs. T. 10. M., 1972. C. 386.
2 Teavseyuii K. O6 yme. M., 1938. C. 34.

*r eaveeyuil K. O yenoBeke, ero YMCTBEHHBIX CIIOCOOHOCTSIX M €ro BOCITUTAHHUM.
M., 1938. C. 346.

% Judpo /1. 36pannbie npoussenenus. M.; JI., 1951. C. 352.



a 3HAYUT, ¥ C YTOJIOBHBIM IPOLIECCOM.

[Mpomomxas atu paccyxknaenust, ooparumcs k ['.B.®. I'eremo,
KOTOPBIM, pa3BUBasi MBICJIM O MHUPOBOM pa3yMe M aOCOMIOTHOM
unee, nucai: «bmxkaiiiee paccMoTpeHue UCTOpUM yOexaaeT
HAC B TOM, UTO JICHCTBUS JIIOAECH BBHITEKAIOT M3 WX MOTPEOHO-
CTeH, UX CTpacTey, UX UHTEPECOB... U JIMIIb OHU UTPAIOT IJIaB-
HYIO posib»2°. Jltoau «a00MBaloTCs YI0BJIETBOPEHU S CBOUX MHTE-
pecoB, HO O1arofapsi STOMy OCYILLECTBIISETCS ellle U HEUTO J1aJlb-
Helllee, HeUYTO TaKoe, YTO CKPBITO COAEPKHUTCS B HUX, HO HE
CO3HABAJIOCh MU U HE BXOAWJIO B MX HamepeHus»2’. Htepec,
no ['eremmo, ecth HeUTO GOJIBIIIEE, YEM CONlep)KaHue HAMEPEHUSI
U CO3HAHMS, U ITOT «OCTATOK», MPOSABIISIONINICS B KOHEUHbIX
pe3y/bTaTax Yel0BEYECKUX JESTHUM, CBSI3aH Y HETO C XUTPOCTHIO
MHPOBOTO pazyma, ¢ a0COIOTHOM HJeel, OCYIIEeCTBIISIONIEH ce-
051 B UCTOpHH Yepe3 OECKOHEUHOE MHOT000pa3ue MoTpeOHOCTeH
Y UHTEPECOB.

MHoroo0Opasue WHTEPEeCOB M MPOTUBOPEUMS] MEKILYy HUMH
[.B.®. I'erens 06BsicHsieT MHOrooOpasuem (opM U CrocoOOB
nposiBeHus1 abcomoTHOM uaeu. ViHtepec ujaen He NpUCyTCTBY-
€T B CO3HAHUM OT/AE/IbHBIX MHAUBU/YYMOB, OH JIEHCTBYET «4epe3
€CTECTBEHHYI0 HEOOXOIMMOCTb. . . ¥ IPOM3BOJI OTPEOHOCTEN» 28,

Bce u3noxeHHOe BHIIIE, TTO0 CYTH, CBUACTEIBCTBYET 00 OHOM
— 00 0OBEKTUBHOM XapaKkTepe OOIECTBEHHOrO MHTepeca. XOTs

26 I'esens I'.B.@. PaboThI pasnbix get. T. 2. M., 1972. C. 20.
27 Tam xe. C. 27.
28 Tam xe. C. 22.



B Hayke Te3uc 00 OOBEKTUBHOCTH MHTEpeca CTABMTCS ITOJ CO-
MHEHHUE, U HEKOTOPHIMU aBTOPAMU MOAYEPKUBAETCS OOBEKTHUB-
HO-CyOBEKTHBHBII XapakTep uHrepeca®.

OnHako 3TH paccyxieHus! OJIMkKe K YPOBHIO €JUHUYHOTO WUH-
Tepeca, IMYHOTO MHTepeca KOHKPETHOTO MHAWBUIIA, U UX TPY/I-
HO MMPUMEHUTH K UHTEPECY, CTaBIIIeMy OoJiee Wi MeHee OOIIM,
TIOCKOJIBKY O CYOBEKTUBHOCTU B 9TOM CJTydae TOBOPUTDH HE MPH-
xomutcs. MIHTepec MOXKHO HENpaBUIIbHO MOHSATH, UCTOIKOBATD,
peam30BaTh — 3TO MOMEHTBI CYyOBEKTUBHOIO, HO OHM HE Kaca-
I0TCSI BOHUKHOBEHM 1, (DOPMUPOBAHMS MHTEPECca, OHU KAcaloTCsl
ero peaym3aiuu. [103ToMy MbI Oy/IeM UCXOOUTh U3 TIOHMMAHUS
0O0ITIeCTBEHHOT'O MHTEpeca Kak sIBJIeHUsI OObeKTHUBHOT0*’, corna-
1IasiCh C MPEICTaBUTENSIMU (PPAHITYy3CKOM MTPOCBETUTENBCKON 1
HEMEIKOM KJIACCHYECKON (PHITOCO(UU.

WHTepeckl, Jiexaiye B OCHOBE YrOJIOBHOTO Tpoliecca, B pas-
HBIX OOITHOCTSIX MMEIOT Pa3Hylo CTelleHb 0000IIecTBIeHus. B
HEKOTOPBIX COIIMYMaXxX MOKeT HaOJ01aThCsl MUHUMAIIBHOE 0000-
IIECTBJICHUE TAKUX MHTEPECOB M HA000pOT. Brinenenue oomiero
MHTEpeca BHIBOIUT OOIIECTBO Ha HOBBIN YPOBEHb Pa3BUTHS, 110-
SIBJISIIOTCS] HOBBIE TIOTPEOHOCTH 1 HOBbIe MHTepechl!. Te ke uH-

» 3dpasomvicaos A.I'. TIpobnema nHTEpeca B CONMONOrnuecko teopuu. JI., 1964,
C. 6-7.

39 06 oGbekTHBHOCTH UHTepeca, JieXKallero B OCHOBE YrOJIOBHOIO IpoLecca, CM.
Takxe: Macnennuxosa JI.H. TIyonudHOe ¥ TUCTIO3UTUBHOE. ... aBTOped. AuC... A-pa
fopuz. Hayk. C. 26.

3! Fonuapoea A.H. TIpoGriema cOracoBaHMs! OOLIECTBEHHBIX U JINYHBIX HHTEPECOB
B IIpoLiecce MOCTPOeHN s rpaxkaaHcKoro obmectsa. KpacHospek, 2001. C. 14.



Tepechl, KOTOPbIE MPUCYIIM MEHBIIIMHCTBY WM OTACIbHOM JIMY-
HOCTH, a TaKKe B CJIydae, €CIM UX OOIITHOCTh TPOCTO HEe OOHAPY-
’KUJIaCh, OCTAIOTCS HA YPOBHE, UTO HAa3bIBAETCS, YACTHOM >2,

STUM JIETKO MOXHO OOBSICHUTh U pa3iiiuue B MOCTPOCHUU
YrOJIOBHOTO Tporiecca. Tak, myOoauyHOe Hayalo MOXKHO OTMe-
THUTB TaM, TJie UHTEPEC, Ha yIOBJIETBOPEHKE KOTOPOTO HAITPaBJIeH
YIOJIOBHBIN TIporiecc, ctai oonmmM. CocTsA3aTeIbHOCTh ke pa3-
BUTA B COIYMaX, B KOTOPBIX 9TU MHTEPECH JOJITOE BPEMS MMe-
71 HeOOJTBIITYIO CTeTieHb 0000IIecTBIIeHu 1. be3ycioBHO, CTeTrieHb
npeoOiaiaHusl MOKeT ObITh pa3IMYHOM, ¥ OOIIUE UHTEPECH MO-
T'yT JIMIIThL HEHAMHOTO TTpeodiaaTh Haja yacTHeIMU. Ho 310 yke
BOIPOCHI HAITMOHAJIBHBIE, TOTO COIMYMa, KOTOPBIH peliaer s
ce0s1 BOIPOC MOCTPOSHHUSI YTOJIOBHO-TTPOLIECCYAIbHOW JIeSTEIb-
HOCTH C yYETOM CBOEM HALIMOHAJILHOU CHELIM(PUKH.

W3 cka3aHHOTO BBITEKAET, UTO HAYaJIO YTOJIOBHOTO Mpoliecca
— 3TO He MPOCTO UHTepec, a 00yCJIOBINBAOIIIEE MOCTPOEHHE
YroJIOBHO-MPOIECCYATBHOI J1eSITeJIbHOCTH COOTHOIIEHHEe
YaCTHBIX H 00IeCTBEHHbIX HHTEPECOB, IPH KOTOPOM O/1-
HH NPeo0JIaJaloT HAX APYTUMH W KOTOPOE CJIOKIJIOCH B
o0mecTBe (KOHKPETHOM COI[yMe) MO/1 BJAHSIHHEM 00beK-

32 TlonoGHOE MOHMMAHNE HAYATA KaK MHTepeca OOHApYXHBAJ ellle YIOMUHACMBIN
Hamu panee f.M. bapmes. OH mucan o mpouecce, pacckasbiBas KpaTko, Kakue Io-
TpeOHOCTH TIPHMBEIIH K €ro IMOSBICHUIO, O HEJOCTATOYHOCTH CAMOYIIPABCTBA M T. II.
KaK CpelCTB pearMpoBaHUsl Ha MPECTYIUIEHHs], O HEOOXOAMMOCTHU TocyapcTBa paau
OOIECTBEHHbIX MHTEPECOB YUPEIUTh CY/, KOTOPBIi Oy/eT 3aHMMAaThCsl NCCIIEIOBAHH-
eM npecTyIuieHns. To ecTb BBIXOAWII Ha TIOTPEOHOCTH M MHTEPECH KaK Ha OCHOBY Op-
TaHU3allUU YTOJIOBHO-IIPOLIECCYAIbHOU AeATeNbHOCTU (CM.: bapwes A.H. Vka3. cou.
C.3-4).



THUBHBIX (PAaKTOPOB HA NPOTAKEHUHU BCEro ero pa3BUTHS .
JlaBasi ykazaHHOe ornpejesieHre, Mbl, IO CYTH, JIUIIb BO3POKAA-
€M IS COBPEeMEHHOW HayKU MPeJICTaBJIeHUe O JIByX Hauyandax u
OCHOBBI JIJ151 UX pa3JiesieHnsi, KOTOpble 3a(pUKCHPOBaJl B CBOE Bpe-
Ms W.4. PolHMIIKWIA, BBIIEINUB JBa TPOTUBOMNOJIOKHBIX HavyaJia
YTOJIOBHOTO TIporiecca — MyOIMyHoe (MM OOIIECTBEHHOE ) U JTY-
Hoe*,

[Tpu 3TOM OOIIECTBEHHBINI UHTEPEC «HE SIBJISETCS MPOCTON
CYMMOW MHTEPECOB JIMUHBIX, a MPECTABISAET COOOM MX CIIOXK-
HO OPraHM30BaHHYIO LIEJIOCTHOCTH (cucTeMy). [ 1aBHBIM ke UH-
Terpupyomum (hakTopoM UHTEPECOB JIMUHBIX B MHTEPEC 0OIIe-
CTBEHHBII BBICTYIA€T COBMECTHAS MIPAKTUYECKasH NesITebHOCTD
(MM, IPYyrvuMHU CIIOBaMU, OOIIECTBEHHO-TIPAKTHYECKAsT esITeb-
HOCTb) KaK MOTPeOHOCTh, MPHUCYIIAs KaXkJIOMY OT/IEIbHO B3SITO-
MYy YeJIOBEKY» 3+,

Wrtak, nomyyaercsi, YT0 Ha MPOTSKEHUH JIOJITOTO BpEMEHU U
TI0/1 BJIMSTHUEM OOBEKTUBHBIX (PAaKTOPOB B TOW MJIM MHOW OOIII-
HOCTU TIPOMCXOIUT WJTH HE TIPOUCXOAUT 0O0OIIECTBIICHAE UHTE-
PECOB, CBSI3aHHBIX C PeaKIrel ToCyAapcTBa Ha MPECTYIUICHUS], C
3alUTON I'pa)kJaH OT MPOU3BOJIA BIACTEN MPU TAKOW pEaKIIHU.
CkJiaJIpIBa€TCs1 COOTHOIIEHNE MHTEPECOB OOIIECTBA U IMYHOCTU
B IpoIlecce pa3IMYHON OOIECTBEHHO-TIPAKTUUYECKOU JIesTeNb-
HocTu. CpecTBOM JIj1s peasin3allii STUX UHTEPECOB U SIBJISIETCS
YTOJIOBHO-TTIPOIIECCYalIbHASL AESITENbHOCTb.

33 Dorrugcuii 1. 4. Kypc yronosroro cygonpounssonctsa. T. 1. CII6., 1902. C. 14.
*r onuapoea A.H. Yka3z. cou. C. 28.



3TO caMoe COOTHOIIIEHNE UHTEPECOB U AOJIKHO «IUKTOBATH»
TpeOOBaHMs K MOCTPOCHUIO YToJIOBHOTO Tiporiecca. «Hauaso, —
nuieT [ eresns, — MpooKaeT jieskaTb B OCHOBE BCEro MOoCIeAylo-
IIeT0 1 He Ucue3aeT U3 Hero»*. 1o — KJmoveBas 1J1sl HAC MbICTTb.
Hauano nposiBiisier ce0s1 Be3ie B TOM ObITHE, KOTOPOE TIOPOIH-
J0. «/IBukeHue Brepes ecTh BO3BpAIlleHHe Ha3a]] B OCHOBaHUE,
K MEPBOHAYATIBHOMY M MUCTUHHOMY, OT KOTOPOTO 3aBUCHUT TO, C
Yero HaYMHaIT...»¢ 13 cnoB ¢unocoda MOKHO clienaTh BbI-
BOJI, UTO HAYAJIO JIJIS1 HETrO — 3TO HeuTo eimHoe. Hauan He Moxer
ObiTh MHOTO. VIHTEpEC Kak TO, YTO 3aJI0)KEHO B OCHOBY CaMOTO
SIBJICHUS] «yTOJIOBHBIH TTPOIIECC», MPOCIeKUBACTCS HA BaXKHEH-
HIMX STanax AesiTelbHOCTH, U KaXAbld HOBBIM IIar 0OyC/IOBJIeH
MMEHHO pean3aliueil 0OIeCTBEHHOrO UM YaCTHOTO MHTepeca
1 TpeOyeT OTBeTa Ha BOMpOC «3aueM?». OTBET ke 3aI0%KeH B ca-
MOM HauaJje sIBJIEHUS, U CO3HATEeJbHO UM HET, HO Mbl BO3BpPa-
I1aeMcsi K TOMY, UTO JIETJIO B OCHOBY BCEH JIeSITebHOCTH.

W3 npuBeneHHbIX BhILIE U psaa apyrux uurar [erens y E.A.
Jlosist CNOKUIOCh MHOE MOHMMAaHKEe Hayasla YTOJIOBHOTO MPOIIeC-
ca. [IpuBeyiemM 3Ty MO3UIMIO, 1a0bl He ObITH OOBUHEHHBIMH B OJ1-
HOCTOPOHHOCTH UccieaoBaHusi. B cBoeil cratbe «IIpobnema Ha-
yaJia B TEOpPUH YrOJIOBHOTO Tporiecca (IOCTaHOBKa Bompoca)» 7
aBTOP Ha3bIBA€T HAYAJIOM YTOJIOBHOI'O IMPOLIECCa — JOKa3aTeb-

33 Iezenw I'.B.®. Couunenus. T. 5 Hayka noruku. T. I. M., 1937. C. 55.
36 Tam xe. C. 54

37 llons E.A. Ipobnema Havana B TEOPUH YrOJIOBHOTO IIporiecca (IIOCTAHOBKA BO-
npoca) // TocynapcrBo 1 paBo. 1996. Ne 10. C. 54.



CTBO.

HoxkazarensctBo, cuntaer E.A. [lons, — Ha4an0 yrojaoBHOro
nporiecca, Tak Kak IpeJcTaBlisieT cOOON «IepBoe W Hanbosee
IIPOCTOE ISl BCEW YrOJIOBHO-TTPOIIECCYATLHOM JIESITEIbHOCTH OT-
HoreHne»*. IMeHHO Ha 6a3e OTHOIIEHUI MeXy CyOBEeKTOM U
00BEKTOM TIO3HAHWS 110 (POPMHUPOBAHUIO JIOKA3ATETLCTB 3aPOXK-
JIAI0TCs1, IO MHEHHUIO aBTOPa, HOBBIE M HanboJiee CIokHbIe (op-
MBI YTOJIOBHO-TIPOLIECCYaIbHBIX OTHOIIEHUI. XOTs, paccyk/jas
YKCTO JIOTMYECKH, €CIIM Tepejl JOKa3aTeIbCTBOM CKJIaIbIBAIOT-
Cs1 OTHOIIIEHHS TI0 X (POPMUPOBAHUIO, TO ITO yKe HE HAYAJIO, a
OJIVH U3 Pe3yJIbTaTOB YTOJIOBHO-TPOIECCYATbHOM JIESATEIbHOCTH.

Jloka3aTeIbcTBO HUYEM HE OIOCPEAYeTCsl B YTOJIOBHOM IPO-
riecce (3/1ech yUCHBIN He yuesl HaJIu4usi, TOMUMO MHMOpMAII-
OHHBIX, €Il U JIOTUYECKUX JOKa3aTejabCTB>?), 9T0, B CBOIO OYe-
pelb, O3HAYaeT, YTO OHO — HAYyaJI0 YTrOJIOBHOTO Iporiecca, Tak
KaK BCe OCTAJIbHOE OIMOCPEOBAHHO “°, TIUILIET aBTOP.

Ham mnpencrapiisieTcsi, 4TO aBTOp TOBOPHUT O IEHTPAJIbHOM
MIPABOOTHOIIIEHUHN B YTOJIOBHOM IIporiecce — 1o (hOpMUPOBAHUIO
JIOKa3aTeJIbCTB, a TAKXKE O LEHTPAILHOM JUIsl YTOJIOBHOTO TIPO-

38 Tam xe. C. 55.

39 0 nornueckux I0Ka3aTENBCTBAX, O] KOTOPBIMH TTOHUMAIOTCSI JIIOOBIe (PaKkTHue-
CKHE JJaHHbIE, TI0JTyYaeMble HA OCHOBE BBISIBJISIEMOU CBS3HM MEXAY MH(OPMAIIMOHHbI-
MU J0Ka3aTtenbcTBaMu (rofapoOHee cM.: Opaos FO.K.: 1) Ctpyktypa cyaeGHOro o-
Ka3bIBAHUS M MOHATHE CY[AeOHOro I0Ka3atesibcTa // Borpockl 60pbhObI ¢ MPECTYITHO-
croio. Beim. 28. M., 1978. C. 97-101; 2) OcHOBBI TEOpUH 10Ka3aTEIbCTB B YTOJIOBHOM
nporiecce. M., 2000. C. 15-16; bapabawA.C. Yxa3z. cou. C. 253,291, 305-306 u gp.).

4oﬂ0ﬂﬂ E.A. Yka3. cou. C. 56.



1iecca NOHATHM JJoKa3aresibcTBa. Ho MOKHO /1 Ha3bIBaTh 9TO Ha-
gasom? Bo BcTyruieHnn paccmarpuBaeMoi paboThl YIEeHBIH ro-
BOPHUT O 3HAUYEHUM PELICHUs BOMPOCA O «Havyasie». Pedb uger o
METO/I0JIOTMYECKON MpoOJIeMe — € Yero HauMHaTh UCCIIeOBAHUE
yrosioBHOro mpoiecca*!. I HaunHaTh 310 MccienoBaHue HyKHO,
110 MHEHHMIO aBTOpa, C UCCIIENOBAHUS TPAaBOOTHOILIEHUH, CBA3AH-
HBIX ¢ popMUpOBaHUEM Jl0Ka3aTesbCTB. E.A. [lonsa cpaBHUBaeT
JOKa3aTeIbCTBO C TAKUMU LIEHTPAJIbHBIMU MOHATUSAMH, KaK TO-
Bap B MOJMTIKOHOMUH, OPraHMYECKasi KJIeTKa B OMOJIOTHH, yT-
neBof B Xxumud. Takum 00pa3oMm, MO BCeMy BHIHO, YTO aBTOP
CTapaercsl HauTU LEHTPAJIIbHOE MOHATHE B YTOJIOBHOM IIPOLIEC-
ce, To mpocTefiiiee, 6e3 KOTOPOro HEBO3MOKHO JIBUTaThCS B HAY-
Ke. Mex1y TeM YroJOBHBIM ITPOLIECC ECTh AESTENbHOCTh. A BO3-
MOHO JIM U3Y4YEHUE JEATENBHOCTH C cepeauHbl? llossaennio
JI0Ka3aTeNIbCTBA MPEAIIECTBYET 1ielas COBOKYITHOCTD JEUCTBUU
B PaMKax yroJIOBHOTO MpoLecca, U (pOpMUPOBAHUE JOKA3ATENb-
CTBa — 3TO JIMIIb 3aBEPIIAIOIIMI ITAN Nepe]] Ero MosIBICHUEM B
nporiecce 1okasbiBaHusi. OHaKo He OyaeM 3a0CTPATh BHUMAHHUE
Ha 0003HAYEHHOW aBTOPOM IMpodieMe, a OTMETHM IJIaBHOE: Ha-
4aJio yrosiopHoro npouecca i E.A. J1o71s — ieHTpabHOe sABJe-
HHE, Ha KOTOPOM BCE «3aBSI3aHO» B 9TOM JESATEIBHOCTH, K UMEH-
HO C 3TOTO CTOMT HAYMHATh U3JIOKEHUE U CUCTEMATU3ALIMAIO HAy-
KU POCCHICKOTO YTOJIOBHOTO Tporiecca*?. OJHaKo U B 9TOM CITy-
yae (10 MpuYrHaM, 0OO3HAYEHHBIM BBIIIIE) O HAayaJle BCE Ke ro-

41 Tam xe. C. 54.
42 Tam xe. C. 55.



BOPUTb HEKOPPeKTHO. O IEHTpaIbHOM MOHSTUM — Ja, HO HE O
Hayvaje.

Ntak, noa HayaaoM yrojoBHOIO Ipoliecca ceyeT MOHUMATh
00yCJIOBJIUBAIOITEE TIOCTPOSHKUE YTOJIOBHO-TIPOIIECCYATLHOM Je-
SATEJIBHOCTU COOTHOIIIEHUE YACTHBIX M OOIIECTBEHHBIX MHTEPE-
COB, TIPA KOTOPOM OJIHU TIPe0OJIa/IaloT HaJ| APYTUMU U KOTOpOe
CJIOKHWJIOCH B 00IIECTBE (KOHKPETHOM COILIMYME) TIO/1 BIUSIHUEM
O0OBEKTUBHBIX (PaKTOPOB HA MPOTSHKEHUH BCETO €r0 Pa3BUTHSI.

VYkazaHHOe orpe/ie/ieH!e BbIIEPKUBAET KPUTHKY KaK CO CTO-
POHBI COBPEMEHHOM JIEKCUKH, TaK U ¢ (PUI0COPCKOM TOUKH 3pe-
HusA. Kpome Toro, mogoOHOE MOHMMaHWE Havajla YroJIOBHOTO
Trpoliecca CJyKuj0 OTIPABHON TOYKOM 111 MHOTMX MCCIIEI0Ba-
Hull XIX Beka, MOCBAILIEHHBIX YTOJIOBHOMY IIPOLIECCY B LIEJIOM
1 B yactHocTsX. K coxanenuio, B XX BeKe UCCIeI0BaHUS STOrO
TIOHATHUS He ObUIU MPOJIOJIKEHBI, M TOJIBKO CefYac OHO CTaJIo I0-
SBJISATHCS B HAYYHOM OOMXOJIE B €r0 N3HAYAJIBbHOM 3HAUEHUH.

NznoxeHHoe B 3ToM maparpade Haile npeactaBieHue O Co-
JEepKaHWKM Hayajia YroJIOBHOTO Ipolecca BEAET K €IIe OIHOMY
BaXHOMY BbIBOMY. B cuTyaimu, korjga nBa Hayaia mpOTUBOIIO-
CTaBJIEHBI APYT APYTYy KaK B3aUMOMCKJIIOYAIOIIUE, UX CMEIIIEHUE
HegonyctumMo. He MoxkeT ObITh TAKOTO COOTHOINIEHHSI WHTEpe-
COB, TJIe OJIHOBPEMEHHO Ha PaBHBIX MPEJICTABJICHBI U TyOJIMYHbIE,
Y YacTHbIE MHTEpechl. B aipHeuIeM 3T0 MOMOXET HaM paso-
OpaThCsl, UTO ke BCe-TaKU MOXKHO CMEIIMBATh IPU OpraHU3alliN
rpoliecca, a 4to — HerT.

O60cHOBaHUE TPUBEJICHHOTO MOHUMAHUSI HaYajia yroJIOBHO-



IO MpOILIecca ABJISAETCS HOBBIM ISl COBPEMEHHOM YTOJIOBHO-TIPO-
neccyasibHOU Hayku. Eci OyzieT peliieHa 3aada 1o BbISIBJICHUIO
OOIIMX 3JIEMEHTOB MyOJIMYHOTO WJTH COCTSA3aTeIbHOTO Havasa, TO
3HAYEHKE TOrO MOHATHSA TPYAHO OyIeT nepeolieHnTh. 13 ofHo-
IO TOJIBKO 0003HAYEHHUSI YTOJIOBHOI'O IIPOIIECCa KaK COCTSA3aTe b~
HOT'O WJTY KaK MyOJIMYHOTO MOKHO OyIeT YBUIETh €r0, CJIOBHO Ha
PEHTTEHOBCKOM CHUMKE, Y TTOHSITh, YTO B HEM HE COOTBETCTBYET
HavyaJly ¥ KaKoe BJIMSIHHE TO OKa3biBaeT Ha BCIO JICSATEIbHOCTb.
OpnHako Mpesxie HyX)KHO BBISICHUTh, B UYeM UMEHHO Havajio yro-
JIOBHOTO TIpOIecca BOIUIOMIAETCS, MOCPEICTBOM UEro peasn3y-
eTcsl.

§ 2. HauaJjio yrosioBHoro
npoiiecca v NPUHIMIBLI PoIjecca

B Tteopum yromoBHOro mporecca HauOojiee 4YacTo Hayvajo
OTOXJECTBJISIIOT C MPUHLUIIOM MpOLIECCa, a B TIOC/IeTHEEe BpeMs
NOSIBUJIACH MO3UIIMSI, B CUITy KOTOPOi MyOIMYHOE HAYalo CTaiu
MOHMMATh B KayecTBe MeTona mnpoiiecca. [laHHbiil maparpad u
naparpacd 3 miaBbl 2 OyayT NOCBSIIEHB PACCMOTPEHUIO BO3MOK-
HOCTU NIOI0OHOTO OTOIECTBJIEHUSI.

Bpiiie yike 3aTparuBasicst BOIPOC O TOM, Kakoe colepKaHue
clielyeT BKJIQ/IbIBAaTh B MyOJIMYHOCTb, 3/1ECh Mbl KPATKO OCTaHO-
BUMCSI Ha TOM, TIOYEMy UMEHHO O IMyOJIMYHOM Havaje CIeayeT
BECTH Peyb, KOTJIa BCTaeT BOMPOC 00 OCHOBE POCCHICKOTO yTro-
JIOBHOTO TpoIIecca, a Mocje ITOro COOTHECEM COfIepkKaHue Mmyo-



JIMYHOTO HayaJia ¢ IOHSATHEM «IIPUHITUI» ITPOIEeCCa.

Bce cymiectByomee HEOOXOAMMO OIEHUBATH HE M3 HETO Ca-
MOT0, CYIIIHOCTh BBISIBJISIETCS B PAMKaX U3Y4YeHHsI MHOTOYMCIICH-
HBIX CBSI3€H M3Yy4aeMoro ¢ IPYrUMH SIBICHUSIMHU. DTOT MOAXON
JOJDKEH pPeaTM30BBIBATHCS, KOIJIA M3y4yaeTcsl eNCTBUTEIBHOE.
Ho Henb3st 3a0bIBaTh, YTO MPOILIOE TOJKYET ASHCTBUTETBHOE.
['py3 mpomuioro (popMupyer To, YTO Mbl UMEEM B HACTOSIIIIEM,
OH JIEXUT B OCHOBE TPAAUIIUI, a TPAAULIUS, KaK MUcall 00 3TOM
®. DHrebc, «BO BCEX BOOOIIE 00IACTIAX UIECOJOTHH. .. ABJIIET-
Cs1 BEJIMKOM KOHCEPBATHBHOM cruton»**. Tak ¥ ¢ myOIMIHOCTHIO.
CopepxaHue 3TOTrO TOHSITUST HEBO3MOXKHO TOJY4UTbh, padoTast
TOJIBKO C TEKCTOM 3aKOHA UJIH C TEOPETUYECKUM MaTepUasioM, He
BBIXOJISIIIIAM 32 €r0 PaMKHU. YTOJOBHO-TIPOIIECCYaTbHBIN 3aKOH
— HE CaMOIOCTAaTOYHBINA (PEHOMEH, ITO IEMEHT KYJIBTYPBI COOT-
BETCTBYyIONIEro Hapoaa. [IoHsATh, 4To Takoe MyOIMYHOCTb U KakK
OHA BJIMSIET WJIM MOKET BJIMATh HA OPraHU3alUI0 YTOJIOBHO-TIPO-
1ieccyaaTbHOM (hOPMBI, MOKHO TOJTBKO OOPaTHBIIMCH K OCHOBAaHHM-
sIM, KOTOpbIE BBIXOIAT 3a Ipeziesib mporiecca. OHM OTpaKaioT Uc-
TOPUIO HAPO/Ia, YTOJIOBHBIN MPOIECC KOTOPOro MbI M3ydaeM. Vc-
TOpUsI HApoa BhIpadbaThIBaeT 0COOEHHOCTH €r0 MUPOBO33PEHU S,
TICUXOJIOTUH, [IEHHOCTHBIE TIPEINOYTEHH I, CTEPEOTHIIHI ITOBEIE-
aus. [1o ocHOBHOMY Hauaiy, siBstionieMycs (pyHIaMeHTOM yro-
JIOBHO-TTPOIIECCYaTLHON (POPMBI, B OIPE/ICIEHHON Mepe MOKHO
CYIUTh 00 OCHOBHBIX OCOOEHHOCTSIX KOHKPETHOTO Hapoya.

B cBoe Bpemsi, u3y4asi 3TM OCHOBAHUS, Mbl BBISIBUIU, UTO

* Maprc K., Snzeavce ®. Cou. T. 21. M.: Tlonmr. ., 1961. C. 315.



MyOJIMYHOCTD TPEAIIOUTUTEbHEE JIJIsl POCCHICKOTO YTOJIOBHO-
Io TIporecca B cuily reorpadgpuieckoro nosnoxenus Pycu u Poc-
CHM M OCHOBBI B3aMMOOTHOIIEHUI, KOTOPAs CJIOKUIIACH B pAMKAX
MHOTOBEKOBOTO B3aMMOJEUCTBUSA C APYrMMH Hapogamu. Omnpe-
JeJICHHBIN apean OOMTaHUsI, CIOCOObI BEJIEHUST XO3SMCTBA, OIBIT
OTHOIICHUW C IPYTMMM HaKJIAAbIBAIOT OTIEYATOK Ha ICUXOJIO-
ruio To0oro Hapoja, BIUSIOT Ha ee opmupoBaHue. Hemaro-
BaXHOE 3HAYEHUE NMEJIO U KpeleHue Pycu B paBoc/iaBHYIO Be-
py. [lomuepkusas 3HaueHue npasociasus, H.A. bepases nucai,
4TO «JIyIlla PyCCKOro Hapoja Obiia (hopMHUpOBaHa PYCCKOM Tpa-
BOCJIABHOM 1IEPKOBBIO, OHA MOJyYWJIa YUCTO PEJIUTUO3HYI0 (POp-
Maruio»*. HeoOXomuMOCTh COKUTENBCTBA CO CTEHBIMU HAPO-
JaMU Ha TIPOTSKEHUM MHOTHUX BEKOB, MOTPEOHOCTh COXPAaHEHUsI
caMOUJIEHTU(PUKAIIMM TIPU OTPAKEHUH KATOJIMYECKOM arpeccuu
cnastiu Pychb B oniHO 1iestoe. [1o qBOMHBIM MTPECCOM BBHIKOBBIBA-
Jlach pyccKasi rocyJapCTBEHHOCTb U PYCCKUM XapaKTep, KOTOPbIA
BO MHOTroM ObuUT opuruHasieH. [TocTosiHHAsI BOGHHAs1 yrpo3a MpH-
BeJia K ObicTpoMy (DOpMUPOBAHMIO Ha Pycr OTHOIIIEHHI MTO/I/TaH-
crBa. OpUTrMHAJIBHOCTD K€ PYCCKOIO XapakTepa 3aKkjIiovajach B
TOM, YTO OIPEJEISIONMM /Jis Hero ObLIO CTpeMJIEHUE K eI1H-
CTBY, KOTOPO€ BO3MOKHO OBUIO OOECIeYUTh TOINBKO MPU HAJIH-
YUU CWJIBHOW BJIACTH. B Ipupoe pyccKoro yenoBeKa JIeKUT 0CO-
00€e OTHOIIIEHHE K FOCYAApPCTBY: OHO /JIsl HErO He TOJIBKO MeXa-
HU3M, 00ecreunBalonuil KOM(OPTHBIE YCIOBUS ISl CYIIIECTBO-
BaHM (TpaBla, B MOIOOHOM PYCCKYIO TOCYIApPCTBEHHOCTh Kak

M Bbeposies H.A. Uctoku u cMbIci pycckoro kommynusmMa. M.: Hayka, 1990. C. 8.



paHbllle, TAK U TENepb YIIPEKHYTh HEJIb3$1), HO M HOCUTENb UJIEH,
KOTOPOI OH TOTOB CIyXuTb. U ecnu rocymapctBo oOiamaer Ta-
KOM ujeeH, To, peasin3ys eAMHCTBO OOIIECTBA, OHO OCYIIIECTBIIS-
eT yOIMYHBINA UHTepec, 00pPaTHOE 3aCTaBJIsIeT MPUOeraTh K pu-
HYKJEHUIO, U B JAHHOM CJIy4yae peaju3yercs O(pUIUaIbHOCTb.

VYronosuei npouecc Poccun — npopyKT ee HenmpocToro uc-
TOPUYECKOTO Pa3BUTUS. MOXKHO €ro OLeHUBATh MO-Pa3HOMY, HO
HY)KHO MPHU3HaTh ero o0beKTUBHYIO Nnpupoay. ITyonuyHocTs —
MMEHHO TO OOBEKTUBHOE OCHOBaHHUE, KOTOPOE OIpe/ieisieT pu-
POy POCCHICKOIO YTOJIOBHOTO ITpouecca. B cuity ero oprasst ro-
CYIapCTBEHHOM BJIACTU JIOJKHBI YCTAHOBUTH KAPTUHY IPOIILIO-
IO B [IOJIHOM 00bEME, BbISIBUTh U 3ALLUTUTh 3aKOHHBIE MHTEPECHI
BCEX YYaCTBYIOIIMX B YTOJIOBHOM IpOLIECCE M HA OCHOBE OaJlaHca
MHTEPECOB MPUHSATH COIMATBHO 3HAUMMOE peleHne .

EnuHCTBO orpesiensieT CyTh MmyOIMYHOCTH, B OCHOBE ITyOJIHy-
HOCTH JIEXUT HEOOXOMMOCTh 3aIlUThI OOLMX MHTepecoB. [
3aIIUTHl OOIIMX MHTEPECOB MOTYT MCIOIb30BAThCS Pa3InyHbIe
CPEACTBa, B TOM YUCJIE U YTOJIOBHBIM ITPOLIECC.

Cka3zaHHOe MO3BOJISIET YTBEPKJaTh, YTO MYOJIMYHOCTh Ha-
XOOUTCA 32 paMKaMHU CPEICTB, fABJAACh MX HavasoM. Creno-
BaTEJIbHO, MYOJIMYHOCTh HENb35l PacCMaTpUBATh KaK OIHO U3
NOHATUM YTOJIOBHOTO IIPOLIECCA, OHO HAXOAWTCA 3a Ipenesa-
MU YT'OJIOBHO-TIPOLIECCYAJIHOM JIEATEILHOCTH U JIOJKHO BIIUATh

4 Ionpot6ree cm.: bapabauA.C. TIprpoaa poccriICKOTO YTOJIOBHOTO IpoIIecca, Ie-
JIM YTOJIOBHO-TIPOIIECCYAJIBHOM JIeATEeNHOCTH U UX ycTaHoBieHue. CII0.: Mzmatens-
crBo P. Acnanosa «lOpunnyeckuii uentp Ipecc», 2005. C. 78-93.



Ha OIpeJie/IeHUe COIEPKaHUsl YTOJIOBHO-TIPOIECCYaTbHBIX TIOHSI-
THA. DTOT MOMEHT TIOTYEPKUBAETCS BHIHYKJCHHO, B CHITY TOTO,
4TO psAJl aBTOPOB, OOPAIIABIIMXCS K HAIIUM TEKCTaM, He YBH-
nenu ero. OHU MOCUUTAIM, YTO HaIlle TIOHUMaHWe MyOJIMYHO-
ro Havaja HA4YeM He OTJIMYaeTCsl OT IMOHSATHS MPHUHIIMIA TPO-
necca. M.T. AmmpOeKkoBa CUMTaeT, YTO HAM HE yAAIOCh «BBI-
JeMUTh TOHSATUIAHYI0 aBTOHOMMIO KaTeropuu “Havyasio”» *6. Ho
JaJIbHelIIiee pa3BepThIBAHUE €10 KPUTHYECKOW apryMeHTaIuu
CBUJIETEJILCTBYET O TOM, UTO KaK pa3 3TO HaM U ynanock. CBouMu
CJIOBaMU OHa Tiepe/iaeT TO COfIEPKaHUe, KOTOPOe BKJIA/IBIBATIOCH
HAMU B IMyOJIMYHOCTh Kak Havyaso. OHa mutet: «[1TyomuaHocTb,
TpakTyeMasi Kak MmyOJIMyHOe Hayaslo, CyTh KOTOPOro — MHTEpeC
oOI1iecTBa, HOCUTENH (areHThl) 3TOr0 MHTEepeca, CPeICTBA ero 3a-
IIUTHI, OTPAXKAET. .. MIPEAMET U METO JIIOOON OTpPaCH ITyOsy-
HOT'O TIpaBa, OCKOJIbKY MHTEPEC KPOETCsl B OOIIECTBEHHBIX OT-
HOITIEHUSIX (TIpeIMeT), a CpeICTBA M CIIOCOOBI €r0 3alUThI — Me-
TOJI pEryIMpoBaHusi OOIIECTBEHHBIX OTHOIIeHU» 7. Eciu Tak, a
9TO TaK, TO MyOTMYHOCTh HAXOUTCS, KaK BHIIIE 00 STOM U TIH-
CaJloCh, 32 paMKaMH COOTBETCTBYIOIIMX OTpaciel MmpaBa, U 3TO
He TpeOoBasio Obl JOTMOJTHUTEILHOIO OOOCHOBAHUS, €CJU Obl B
nyOJIMYHYIO OTpacib — YTOJIOBHBIN MPOIecc, He ObLT BBEJICH Jie-
CTPYKTHUBHBIA MOMEHT — COCTSI3aTEIBHOCTh, YTO TIO3BOJIIIO MHO-

46 Awupoexosa M.T. TIpuHITAI MyOTMYIHOCTH YTOJIOBHOTO CYAONPOM3BOCTBA: TIO-
HSTHE, COOepKaHue U Tpeaesbl IeUCTBYS: TUC. .. I-pa Iopu. HayK. Bonrorpan, 2009.
C. 46.

4T Tam xe.



T'M aBTOpaM yYTBEPKJaTh, YUTO POCCUICKUI YTOJIOBHBIN IIPOIIECC
CTaJl COCTSI3aTENIbHbIM.

B pamMkax Hay4HOTO MCCleNOBaHUsI HEOOXOIMMO OYEeHb YeT-
KO BBIAEJIATh YPOBHHU, IPUMEHUTEIBHO K KOTOPbIM YCTAHABIIU-
BAETCsl CONIEPKAHME TIOHATHUS, U UX HEJb351 CMEIIMBaTh, TaK Kak
KaxJ0€e MOHATHE, €CJIM OHO HAay4yHOe, JOJIKHO OTpakaTh CyTb
uccrieayembix sBieHuid. ConepkaHue MOHATUS «ITyOIMYHOCTb»
BBISICHSIETCS TTPY aHAJIM3€ TOTr0, KAKOM UHTepec, OOIeCTBEHHbII
WUJTA YaCTHBIN, TIpeo0sIajacT B JaHHOM OOINECTBE U FOCy/IapCTBe.
BhIsicCHEHHOE CTaHOBUTCSI HayaJloM [I1sl KOHCTPYWPOBAHMS CO-
nepkaHus orpacieil. [IoaTomy Mbl HUKaK HE MOKEM COITIACUTh-
ca ¢ yreepxkaenreM M.T. AmupOeKkoBol O TOM, YTO «HE3a-
BUCUMO OT TOTO, TIOHMMATh JId MyOJIUYHOCTh KaK HA4ano, TO
€CThb KaTeropuio obujezo MOPSIKA, WIN K€ KaK NpuHyun, OHa
BCE PABHO XapaKTepU3yeT CYLIHOCTb YTOJIOBHOIO CYJOIIPOU3BO/-
cTBa...»*. M Havyajao M MPUHIMIIBL CYITHOCTh XapaKTEpU3YIOT,
HO T0-Pa3HOMY: MyOJHYHOCTD OMNpeeseT Ha4aJao0 npoiec-
ca, TO eCTh TO, KAKUM OH JI0JI’)K€H ObITh, IPHHIUII — TO,
KaKuM 00pa3oM CyIIHOCTb JOJCKHA ObITH peaJm30BaHa
B YrOJIOBHO-NIPOLieCCYaTbHOMN AeATeabHOCTH . C 3TUX MO3U-
U 111 Hac HerpyuemuieM BhiBog M. T. AmmpOeKoBO#, KOTOPBIM
OHA TIOJIBOJUT UTOT JWCKYCCUU, YTBEPXKIasi, U4TO MyOJIMYHOCTD
— 9TO MPUHIIMIT YTOJIOBHOIO Tporiecca*”, HO MPUHIMI OCOOBIH,
KOTOPBIW, HAPSI/ly C COCTA3ATENIbHOCTBIO, BO3IJIABJISAET ABYXYPOB-

4 Tam xe. C. 47.
49 Tam xe.



HEBYIO CTPYKTYpY NpUHIMIIOB. Ha mepBoM ypoBHE — yKa3aHHbBIE
NPUHIIMIIBL, Ha BTOPOM — Te, uTO B r7aBe 2 YIIK PP, Vkazan-
Hasi 0COOEHHOCTb M BBIBOAUT MYOJIMYHOCTDb 3a PAMKH CHCTEMBI
TIPUHIIMTIOBR .

[TonoOHBII NOIXO0/ HE HOB, OH YK€ HECKOJIBKO pa3 3Byvall B
TeX WA WHBIX BapHalysix B padOTax MpoIeccyaucToB. Mbl He
NiepBbIe THIIEM O MyOJIMYHOM Havajie POCCHICKOTO yroJOBHO-
ro npoliecca, Ho Hallly MpeJIleCTBEHHUKH, TOBOPs1 O HEM, ObUIH
HEMOCJIEI0OBATENBHE M B UTOr'e COMBAJIACH, Tak ke Kak 1 M.T.
AmmmpOeKoBa, Ha OTOXIECTBIICHUE MTyOJTMYHOCTH C TTPUHIIATIIOM
YTOJIOBHOTO Tiporiecca. [Iporucxoaumio 1o, Kak HaM KakeTcs, B
CUJIy TOTO, YTO MCTOKHM IMOHUMAaHU IMyOJIMYHOCTH OHU MCKAJIU B
paMKax yroJoBHOTO MPOLECcca.

[TpuopuTeT B OMOOHOM CMelIeH!H, Oe3yCIOBHO, CIIEyeT OT-
natb JI.M. MacneHHMKOBOM, KOTOpasi, MOHUMas MyOJIMYHOCTD
KaK HayaJlo, B JaJIbHEHNIIIEM ee ke UIMEHYET IPUHILIUIIOM YToJIOB-
HOT'O TIporiecca® Wi MofesIbio ipuHIuna>. JIoBoJbHO TOpo0-

30 Tam xe. C. 12.

3 CoBepIlIeHHO CIIPaBeJIMBO 110 STOMY Mooy 3aMedatoT A.A. [laneros u A C.
Bapabarir: «...eciu myOINYHOCTh HE BITHCHIBACTCS B OOIIHI CTPOI TPUHIMIIOB, A BbI-
CTyMaeT U3 HEero, TO 9TO He PUHIMIL, & HeuTo uHoe» (cM.: Jaesremos A.A., Bapabawu
An. C. MecTo 1 posib MyOIMYHOCTH B YTOJIOBHOM Cynonpou3sBoctse // Poccuiickuit
fopuguueckuii xkypraai 2011. Ne 4. C. 128).

32 Yro WHTEPECHO, He OOBIYHBIM NPUHIMIIOM, 8 «IIPUHIMIIOM OPraHH3alii yro-
JIOBHOTO Tipouecca». [TydmuaHocTs Kak npuHimn y JI.H. MacieHHUKOBO# BhpakaeT
MOCTPOEHKE YTOJIOBHOTO MPOIIecca, TO €CTh COoepKaHNe MPUHIIMIA U HavYajla YeTKO
He pa3BefieHHl (cM.: Macaennuxosa JI.H. Ily6ndHOe M AUCTIO3UTUBHOE. .. IUC. .. A-pa
opua. Hayk. M., 2000. C. 136-137).



HOMY pa30opy ee HerocIeIoBaTe/IbHasI MO3UIIYS B YIeP)KUBAHUN
NMOHMMAaHUsI Havajla KaK OCHOBHI Ipoliecca OblTa TIOIBEPrHyTa
OJIHMM U3 aBTOPOB 3TOH padoThl panee>*. Ho ecth u npyrue aB-
TOPbI, KOTOPbIE MOILIX IO 3TOMY MYTH.

C.A. Kacarkuna, onpenensisi 3HAYMMOCTh MyOJIMYHOCTH B
YTOJIOBHOM TIPOIIECCE, MPABUIBHO MUIIET, YTO «ITyOJTMYHOCTD
SABJISIETCS. OCHOBOIIOJIATAIOIIMM HA4aJIOM YTOJIOBHOIO ITPOLIEC-
ca»>, OoHa «OOBEKTHUBHO MpeAonpeeseT TPaHUIIbl JACHCTBUS
MIPUHIIMIIA JUCTIO3UTUBHOCTH»®, KOTOPHIN CBSI3BIBACTCSA €10 TI0
COZIEPXKaHMIO C COCTA3aTeIbHOCTHI0 Y. Ho yXe B Ipyrux mecrax
CBOEH pabOThl OHA PACCMATPUBACT MYOJIMYHOCTh TOJNBKO Kak
npuHII. [TprHIUITBL MekTy COOOM, Oe3yCIOBHO, B3aUMOCBSI3a-
Hbl 1 B3aMMO3aBUCUMbI, HO KOMIIO3UIIMOHHOE UX PACIIOJIOKEHHUE,
ONpeleIeHUE IPaHull 3aJal0TCS HE UMM, & TEM HA4aJIOM, KOTO-
pO€ MPUBHOCUTCSI U3BHE U KOTOPOMY JIOJI’KHA COOTBETCTBOBAThH
CYIIIHOCTh ITpoliecca.

COuBaeTcst ¢ MPaBUIBHOTO MOHUMAHUs CTaryca MyOIrMYHO-
cru u JI.A. Mexenuna. PaccmarpuBast myOIIMIHOCTh KaK OCHO-
BY BCEX MPUHIIAIIOB, OHA B TO € BpeMs IMHUIIIET, YTO IMyOIny-

3 Macaennuxosa JI.H. Vkas. cou. C. 14.

* Cwm.: BapabawA.C. Tly6nuyHoe HAYalo POCCHUICKOTrO YrojOBHOTO IIpOIiecca:
Juc... a-pa jopug. Hayk. C. 133.

55 Kacamxuna C.A. [TyGnMYHOCTh U AUCTIO3UTUBHOCTh B POCCUHCKOM YTOJIOBHOM
nporiecce: aBroped. Juc. .. Kaig. opul. Hayk. M., 2002. C. 7.

36 Tam xe.
57 Tam xe. C. 11.



HOCTh 00JIaJIaeT BCEMH CBOMCTBaMU TpuHIMIA®, Ecimm tak — 10
oHa 1 ecTh npuHImI. Kakum xe o0pazom, Oymydun MpUHIIKAIIOM,
MyOIMYHOCTh MOKET PEryJHpOBaTh COOTHOIIEHUE MyOINIHOTO
Y YaCTHOTO Hayajl, OXBaTblBaTh MPOU3BOACTBO IO BCEM JejIam
Kak (hopma yrojoBHOTO IMPOILECCa, PEryJIupoBaTh OCYIIECTBIIE-
HUE (PYHKIMK YrOJIOBHOIO CyIONPOU3BOICTBA, ABJIATHCA OCHO-
BOW BCEX €ro rapaHTUil U MPUHIMIIOB, KaK MUIIET 00 3TOM aB-
Top? YKazaHHoe He noj cuity npuHuuny. U paccyxaenus o ay-
aym3Me B IpaBe 3/IeCh He CracaloT NoyioxeHus. [lyanusMm B OT-
HOIIEHUH MOHSTUI pa3HOTO YPOBHS — 3TO CMEILIEHHUE CYIIIHOCTU
Y CJIEACTBUI ee pean3aliy B AesITeIbHOCTH, €€ IPOSBICHHUS.
He tonsko M.T. Ammp6ekoBa, Ho u A.A. laBnetoB ¢ An. C.
Bapabaiiom nocraBiIM HaC B psiji aBTOPOB, CBOASIIMX COfIEPKa-
HHe MyOIMYHOrO Havyajia K MpuHIMIYy mpouecca. [loquepkuBas
HaIll BKJIAJT B pa3paO0TKy COIepKaHUSI TOHATHS «ITyOTUIHOCTD>,
OHM YKa3bIBaIOT, YTO, [IOKa3aB HEBO3MOKHOCTb CBEIEHU S COJIep-
JKaHWsI MyOIMYHOCTU K TIOHATHIO MPUHIINIIA, BHISIBUB OoJiee Tity-
OWHHOE ee CBOWCTBO, «JIekKallee B OCHOBe (POPMHUPOBAHUS yTO-
JIOBHOTO CYAOIPOU3BOJICTBA, B TOM YHMCJIe U €r0 MPUHIIUTIOB %,
MBI B TO K€ BpeMsl, Ha3BaB MyOJIMYHOCTb HAYAJIOM, OCTAJIUCh Ha
HO3UIMY OTOXAECTBJIEHHS MyOJINYHOCTY C MPUHIIUIIOM, HE [1aB
«OTBETa Ha BOIPOC, YTO XK€ MPEICTaBIsET COOON MyOMMIHOCTD

38 Mexcenuna JIA. TTyOGMUYHOCTh POCCUACKOTO YrOJIOBHOTO Mpoliecca: aBroped.
JWC. .. KaHn. opuA. Hayk, EkarepunOypr, 2002. C. 15.

59 Tam xe.
0 agnemosA.A., BapabawAa. C. Ykas. cou. C. 127.



HE KaK HayaJIo-TPUHIIMI, a KaK HEKOE MHOE HA4aJI0 YTOJIOBHOTO
nporecca»sl.

Kputukyoiiye aBTopbl COIACHBI C TEM, YTO HaM Y1aJ10Ch J10-
Ka3aTh HEMPABUJIBHOCTh CBEJIEHUS COACPKAHUS MyOIMIHOCTH K
MIPUHIIMITY TIPOIIECCa, BHISIBUB Oojiee TITyOMHHOE ee CBOWCTRBO.
Tora Ham He COBCEM MOHSITHO, KaK MOXHO BBISIBUTH O0JIee TITy-
OMHHOE CBOWICTBO U B TO K€ BPeMsI OTOXJECTBUTH €r0 C TEM, UTO
HE SIBJISIETCS] TAKOBBIM.

[To Hammemy MHEHUWIO, OCHOBA Pa3HOINIACUM 3aK/II0YAaeTCs B
TOM, YTO YKa3aHHBIE BBIIIIE ABTOPbI MO PUHIIMIIOM MOHUMAIOT
Havasa. I B TakoM MOHMMaHUKU OHM HE OIUHOKU. Cchlasich npu
9TOM Ha (pUI0coCKUiA CIIOBaph, HA pabOTHI 1O TEOPUU TIPaBa,
OHM He 00paIlalT BHUMAaHUs Ha TO, YTO B MPOIECCYATbHOM JIH-
TepaType e€CTh U IPyroe MOHUMaHWe MPUHIIMIA, 4TO (prstocod-
CKO€ ¥ OO0IIIeTeOpeTUYECKOe MOHNUMAHUE JOJKHO OBITh a/lanTh-
POBAHO MPUMEHHUTENILHO K cHelU(UKe YroJOBHO-IIPOLIECCYalb-
HOU OEATEJIbBHOCTH.

To, 4TO XOpOIIIO HAa YPOBHE BBHICOKMX aOCTPAKIIVIA, BPSIT JIA
MIPUTOJHO, KOTJ]a Peub UJET O KOHKPETHOM AESATENIbHOCTU. B nx
MOJXOJE€ K MOHMMAHUIO MPUHIIMIA HET YrOJOBHOIO Mpoliecca.
Takoe MOHMMaHKE XapaKTEPHO U AJisl APYrUX OTpaciel mpasa.
OHO HEe KOPPEKTHO, MOCKOJIbKY HE JAET OTBETA Ha BOIIPOC O TOM,
KaK M3 MHOTMX OCHOBHBIX, PYKOBOISIIUX HOPM, OTPAKAIOIIUX
CYIIHOCTb TpOLIEcca, ero UAeI0, BhIACIUTh Te, IJe 3aKPerieHbl
npuHuuneli-Havana. B paznene 1 YIIK P® mHoro crareit, conep-

1 Tam sxe.



JKalllMX OCHOBHBIE MOJIOKEeHNA. OH Tak 1 Ha3BaH «OCHOBHBIE 10O-
noxenus». Ecmu Ob1 He ObUTO B 9TOM pasgerne miaBbl 2 «[IpuH-
IIWITB YTOJIOBHOTO TPOIIECCa», TO CJAEA0BAJIO Obl MPU3HATh, UTO
KaxJas HopMa 3TOro pasjielia 3aKperuisieT NPUHIINII, HO HU OJJH
CEepbe3HBII MCCIIeIoBaTeNb He CHeIaeT TaKoro yreepxaeHus. K
COXAJICHHUIO, M B TJIaBe 2 JIaJIeKO He B KaXIOH CTaTbe 3aKper-
JsieTcs cofiepkaHue NMpuHIMna. Hapsay ¢ npuHImnamu, Kak o
MIPUHIIUIIAX TOBOPUTCS O MPaBax, B CTATYC MPUHIUIA BO3BOAST-
Ccs1 OYeHb CTIOpHbIe MoyoxkeHus%2. [IprunHy ommMOKK 3aKOHOAA-
Tenst A. A. JlaBneToB BUAUT B TOM, YTO «KO BPEMEHU TPUHS-
st Komekca mpoOiema MpUHIMIIOB elne He ObUla pellieHa Ha
TEOPETUIECKOM YPOBHE..» . Vcxons n3 cCOBpeMEHHOTO COCTOSI-
HUS YTOJIOBHO-TIPOIIECCYAIBHOTO 3aKOHA, 3Ta OIMMMOKa He Oyaer
UCIIpaBJieHa JI0 TeX TOp, MOKa B 3aKOHE He OyIeT peam30BaHo
OJIHO HavaJio YrojIOBHOTO MPOIecca — WM MyOIMYHOe WA CO-
cTs3aresibHoe. Peann3oBaHo MocieaoBaTesibHO U HEMPOTHUBOPE-
YMBO. DTO BAXKHO B CHIIy TOTO, UTO B HAYAJIE OTPAKAETCS] OCHOB-
Hasi uzies, CyIIHOCTb YTOJIOBHOTO Tporecca. B cooTBercTBHM C
Hell (hopMyITUpYIOTCS TPeOOBaHUS K IeSITETbHOCTH, COOTIOICHUE
KOTOPBIX OOBEKTUBUPYET 3TO HaYaslo. Pa3nuyHbIM HaYamam, Kak
COCTSI3aTENILHOMY, TaK U MyOJIMYHOMY, COOTBETCTBYET CBOM Ha-

62 TToapo6uee cM.: Ipoyenko B.I1. TeHe3nuc aHTUCUCTEMBI B TTpaBe. YTOJIOBHO-TIPO-
LieccyaibHble 1 HpaBCTBeHHbIe acrekThl. KpacHonap, 2003. C. 137.

83 JTaeremos A.A. IIpuHLUIBEL YTOIOBHO-IIPOLIECCYaNIbHOM JesiTenbHOCTH // TIpaBo-
Benenue. 2008. Ne 2. C. 93.



O0p MPUHIMIIOB®,

JIns1 BBISICHEHUSI CYIIIHOCTH TPHUHIIMIIA YTOJIOBHOTO ITPOIIEC-
ca HEOOXOMMO peasTu30BaTh NEeATEIbHOCTHBIN moaxon. B xome
HAyYHBIX UCCIIEJOBAHUI YTOJIOBHO-TIPOLIECCYATLHOM JIEATETHHO-
CTH OIPEJENISIOTCS Te KIJII0YeBbie MOMEHTHI, MCIIOIb30BaHUE KO-
TOPBIX IPUBOIMJIO K €€ ycriexy. BrisiBlieHHast X CyTh O3BOJIMIIA
3aKOHOJATEII0 C(pOPMYIMPOBATh M 3aKPEUTh B 3aKOHE IPHH-
IIUIT YTOJIOBHO-TIPOIIECCYaJIbHOM JIESITEJIbBHOCTH Kak TpeOoBaHMe
K JIEATETBHOCTH. DTO yXkKe He MPOCTO «HAYaJIa, OCHOBHBIE MIPABO-
BbI€ MTOJIOJKEHHST», 8 UMEHHO TpeOoBaHMe, 6e3 peasn3ali KOTo-
POro HEBO3MOXKHO JIOCTHKEHHUE 11T ACSITeIbHOCTU. DTOT KJTIO-
YeBOI MOMEHT B ONpe/ie/ieHNH MTPUHITHIA TPOIIecca 3a/J0JT0 10
Hac ormetua H.H. IMonsuckuii. OH noHUMas1 NMPUHIUI KaK Of1-
HO M3 OCHOBHBIX OOIIMX TPeOOBaHMM, KOTOPOMY JIOJKHA OTBe-
yarp aeareJpbHocTh®. Ho HM OH, HU €ro mocjeaoBaresiv He 1au
KpUTEpUi, UCTIONb30BaHKE KOTOPOro MO3BOJIMIO Obl U3 MACCHI
HOPM-TPeOOBAHMIA BBIICTUTD MPUHIIUT. DTUM KPUTEPUEM SIBJISI-
eTcs 1IeJTb YTOJIOBHO-TIPOIIeCCyalbHOM ieAaTesibHoCTH. CoemnHe-
HHE B €IMHOM TIOHSITHM THX JIBYX YacTei, TpeOOBaHUs U TIEJIH,

64 Ionpo6uee cm.: bapabawA.C. TIpupona pocCHIICKOTo yrolIoBHOTO IIporiecca, He-
JIM YTOJIOBHO-TIPOLIECCYANIBHOM JeATeNBHOCTH 1 uX ycranosnenue. CII6., 2005. C. 36.

5 Hoasmckuii H.H. Borpochl TeOpru COBETCKOro yroJIOBHOTO Tporiecca / 1o, pel.
I.C. KapaceBa. M., 1956. C. 83; cm. Takxke: Obononckuii A B., Kypawesuau b.11. TIpo-
671eMBbI O0IIEl TEOPUH COLUATUCTUIECKOTO TOCYAApCTBEHHOTO yiipaBieHus1. M., 1981.
C. 79-80; Keauna C.I'., KyopseuesB.H. IIpuHIUIIBI COBETCKOTO YTOJIOBHOI'O IpaBa.
M., 1988. C. 21; bab6aes B.K. Ipuniiis ipaBa // O01mas Teopus rocynapcTsa v mpa-
Ba. H. Hosropon, 1999. C. 223.



MO3BOJISIET BBISIBUTh CYTh MPUHIIMIIA YTOJIOBHOI'O MpolLiecca.

Crienmguka npuHIMIa yroJIOBHOTO MPOLIECCa B TOM, YTO 3TO
He MPOCTO TpeOOBaHUe, a TpeOOBaHUE, HOCAIIEe UMITEPATUBHBIN
XapakTep, KOTOpoe NPeAbABIAETCS K JIeATEIbHOCTU OPraHOB I'0-
cynapctBa. B aTom oTpakaercsi CylHOCTh YTOJIOBHOTO IPOLEeC-
ca, ero OTJIMYUe OT JPYruX OONacTell MPaBOBOM NESATEIHHOCTH.
VImeHHO opraHbl rocy/1apcTBa B yrOJIOBHOM IIPOLIECCE SIBJISIIOTCS
a/lpecaToM BbITTOJTHEHUSI TPUHIIUIIOB-TPEOOBaHUIA. DTO BbITEKA-
€T U3 TOT'0, YTO TOJIbKO OHU — CYOBEKTHI YTOJIOBHO-TIPOIIECCYaTb-
HOW JISSITeIbHOCTH, TOJIbKO Ha HUX BO3JIOKEHA OTBETCTBEHHOCTh
3a XOJ1 ¥ pe3yJIbTaT AESTEIbHOCTH, TOILKO OHM UMEIOT Harbosiee
HIMPOKUE TIOJTHOMOYMS, B TOM UHUCIIE U IO peayu3alliy MPUH-
LUIOB, ISl JOCTUKEHUSI LIEJIM YTOJIOBHO-ITPOLIECCYaIbHOU Jiesl-
TEeJIbHOCTHU.

B Teopuu paBa BbIIEISIOT TPY OCHOBHBIE (DYHKITM TIPUHITH-
TIOB ITpaBa — [03HABATE/IbHYI0, NH(POPMALIMOHHO-1IEHHOCTHYIO U
perynstuBHyo®. [Ipencrapisercs, 4To 1yisi yroJOBHOTO MpoIiec-
ca, U3-3a ero crelu@UKy Kak CTporo per’iaMeHTHpOBaHHOM Jie-
SITeJIbHOCTU OPraHOB TOCYAApCTBA, BAXKHEHINEH U3 HUX SIBJISIETCS
MMEHHO TIOCNIEHAs — peryasaTuBHas. Peanuzanusa ston pyHK-
MU UCKJTIOYAET MTPOU3BOJ MPU OCYILECTBIEHUU YTOJIOBHO-IIPO-
HECCYTbHOU JIEATETHHOCTH, BBOIUT €€ B YeTKO 0OO3HAUEHHbIS
T'PaHUIIbI, TAPAHTUPYET, MPU BHIMOJTHEHUU MPUHIIUIIOB, JOCTU-
’KE€HUE 11eJIeN YTOJIOBHO-TIPOLIECCYAIbHOM AeATeIbHOCTHU. [ pyru-

% Cwm.: Anexcees C.C. ITpo6nems! Teopun npaBa: Kypc Jekimii: B2 T. T. 1: OcHOBHEIE
BOIPOCH! 00IIEH TeOpPHH COIMAIMCTIYECKoro mpasa. CBepmiiosek, 1972. C. 105.



MU CJIOBAaMH, TIPUHITUITBL — 9TO BAKHEHUIIMIA PEryJIsATOP YroJoB-
HO-TIPOIIECCYaTbHOM JIEATETHHOCTH.

Ha Harmn B3risi1, IpaBUJIBHBIM SIBJISIETCSI CJIEYIOITHIA TTOIXON
K TOHMMAHHUIO TTPUHIMIIOB Tpoliecca: 1) MPUHIUI YTOJOBHOTO
nporiecca — 3To TpeOOBaHuE K AeATeIbHOCTH; 2) TpeOOBaHKE, aJl-
pecoBaHHOE IS BHITIOJIHEHUSI OPraHaM TOCyaapcTBa; 3) Tpedo-
BaHKe, KOTOPOE JOJIKHO ObITh 3a(hMKCMPOBAHO B HOPME yTOJIOB-
HO-TIPOLIECCYaIbHOTO 3aKOHOIATEIbCTBA; 4) XapaKTep STOro Tpe-
OoBaHUs JIOJKEH ObITh HETIOCPE/ICTBEHHO CBSA3aH C LEISIMU yTro-
JIOBHO-TIPOLIECCYATbHOM JIEATEIbHOCTH, PeaIN3allus ero JI0JKHA
rapaHTHPOBATh UX JIOCTHKEHUE; 5) MPUHITUI JOJIKEH perjiaMeH-
TUPOBATh JIEATEJBHOCTh B OCHOBHBIX CTaJMsX IpOIecca WA B
HEHTPAJIbHOW — CTa[NU CYJeOHOro pa3orparebCcTBa.

W3noxeHHOE TOHUMAaHWE TPUHIIAIIA YTOJIOBHOTO Ipoliecca
TIO3BOJISIET BBIBECTH CJI/YIOIIEE €ro OCHOBAHME: IyOIMYHBIN Xa-
paKkTep YroJIOBHO-TIPOLIECCYabHON (DOPMBI POCCHUHCKOTO Yro-
JIOBHOTO TpOLIECCa, IPOSBISAIIIEHCS B AESITEIbHOCTH Yepes
TIPUHIWITBI, PEATU3AIHS KOTOPBIX TAPAHTHPYET TOCTHKEHUE T1e-
Jiei TIporiecca, yCTaHOBJIEHHE BCeX 0OCTOSITEIIbCTR, IOJIEKAIIUX
JOKa3biBaHM©. Kak BUIHO M3 CKA3aHHOTO, MPUHIIMI CPEIU T0-
HATHH Tpolecca 3aHUMAET OJHO M3 BBICIHIMX HEPAPXMUCCKUX
MECT, KaK IMPOsIBJICHUE CYITHOCTH IPOIecca BOBHE, B JIESATEIb-
HocTu. [ToHATHE Xe «ITyOIMYHOe HaYal0» HAXOAUTCS 32 paMKa-
MU TTpoIiecca, ONpe/Iesisis ero CYIIHOCTb, CJIe0BaTE/IbHO, OHO HE
MOXET OBITh 3aKPEIUICHO B 3aKOHE, KaK He 3aKPEIUICHO B HEM U



TIOHSITUE «TIPUHIUI»®’, XOTS MOCIE/IHEE U CIIEIOBAJIO 3aK PEITUTh
B 3aKOHE.

Jlns Gosee 4eTKOro NMOHMMAHUsI MeCTa MPUHIIMIIA B Uepap-
XHWU YTOJIOBHO-TIPOIECCYATbHBIX TOHSATHI HEOOXOIMMO OCTaHO-
BUTBCA elle Ha ofHOM MomeHTe. Crienyer cornacutbcs ¢ ALA.
JlaBNIeTOBBIM B TOM, YTO YTOJIOBHO-TIPOLIECCYaJIbHAS JESITENb-
HOCTb «IIPEJCTaBJIsSIET COOOM CIIOKHOE, MHOTOYPOBHEBOE 00pa-
30BaHUe». Ho U3 3TOro coBepIieHHO He ciielyeT TOT BBIBOJ, KO-
TOPBHIA OH JIeJIaeT TMOC/e JAHHOrO yTBepxkaeHus. OH cuuTaer,
YTO «METOIOJIOTMUYECKU MPABOMEPHO TOBOPUTH O MPUHIUIAX HE
TOJIBKO YTOJIOBHOT'O TMPOIIECCa B LIEJIOM, HO M O TIPUHITUIIAX JIOCY-
JeOHOro U MPUHIUINAX CyAeOHOrO MPOU3BOACTBA, O MPUHIIUIAX
TOU WJIM WHOW CTa[IuM, O MPUHIIUIIAX OOBUHEHUsI, 3AIUTHI, JI0-
npoca, oObICKa | T. 1.»%%. B uem ke 31mech metononorusi? MHo-
TOYPOBHEBOCTh CTPYKTYPbI HE 03HAYAET, YTO OOBEKTHI, PACIIOJIO-
’KEHHbIE Ha Pa3HbIX YPOBHSX, MOT'YT 00O3HAYATHCSI OMHAKOBO.
ATOM — 3TO HE MOJIeKyJia, XOTs1 00a MOTYT OBbITh COfIEPKaHUEM
omHoro BerecTBa. OObeM MOHSITUS IOJIKEH OTPakKaTh CYIITHOCTh
uccnenyemoro. IloHsaTre «IpUHIUIT» He MOXKET OTPaXKaTh U CYTh

%7 Ha s10 ciefiyet oOpaTiTh BHUMAHHUE, TOCKOJIBKY B KAYeCTBE J0BOJIA ITPOTHB I10-
HUMaHH TyOMMYHOCTY Kak Hadaia A.A. [lapretoB u An. C. Bapabaur npuBoasr ap-
TYMEHT, 4TO TEPMUH «Hayajio» orcyTcTByeT B YIIK, B TO BpeMs Kak NOHATUE «IIPUH-
LMIT» IPSIMO 3aKPEIJIEHO B YTOJIOBHO-IIPOLIECCYATIbHOM 3aKoHe (cM.: Jaenemos A.A.,
Bbapabaw An. C. Mecto ¥ poiib MOIUYHOCTH B YrOJOBHOM cynonpousBonctee. C.
128). He Hanum Mbl HY IPSIMOTO, HY KOCBEHHOTO 3aK PETUIEHUSI IOHATHS «TPUHLIAI
B 3akoHe. CJI0BO €CTb — MOHATHS He JaHO. BeposaTHO, B JaHHOM CiTy4yae aBTOPHI BbI-
JIaJH KeJlaeMoe 3a JeHCTBUTELHOE.

8 agnemos A.A. [puHIMITE yronoBHO-MpoleccyanbHoi aesrenbHoctu. C. 97.



npoliecca, U CyTh OTIEIBHOTO CJIEICTBEHHOTO JICHCTBUSL. XOTs
TIPOM3BOJICTBO CJIEJICTBEHHOTO JICHCTBUS IMOJUUHSIETCS OIpe/e-
JICHHBIM TPeOOBAHUSIM, KOTOPBIE, Oe3YCJIOBHO, HE JOJIKHBI TTPO-
TUBOPEUYMTH MPUHIMIIAM TPOLIECCa, HO BJICUET JIM UX HapyIle-
HME TaKKe JKe MOC/Ie/ICTBUS, KaK HapylleH!e TpeOOBaHUN-TTPUH-
unoB? Eciv mpu mpou3BOACTBE CIIEICTBEHHOTO JIEHCTBUS ObI-
JI HapylIeHbl TpeOOBaHUS 3aKOHA, TO PEe3YJIbTaT ero Mpu3HaeT-
CS1 HEJIOMYCTUMBIM. A €CJIi ObLIT HapyIlleH MPUHIIUI YTOJIOBHO-
To MpoIecca, TO Pe3yJbTaT Mpolecca MPU3HACTCS HUITOKHBIM.
Ommobka, nomyckaemast A.A. JlaBIeToOBbIM, KaXeTCs HaM TeM
OoJsice HEOOBSICHUMOM, YTO CaM OH, TOBOPsSI O HOPMATUBHOCTU
MIPUHIIMITOB YTOJIOBHO-TIPOIIECCYAIbHOM AeSITeIbHOCTH, TTOAYEeP-
KHMBAET, YTO OHU €CTh «T€ €€ 0a30BbIe, UCXOIHbIE MMOJIOKEHNS,
KOTOpPBIE COIEPKATCS B YTOJIOBHO-TTPOIIECCYATTbHOM 3aKOHE 1 BbI-
CTYMNAlOT B KAYeCTBE HOPMATUBHO 3aKPEIJICHHBIX MPaBHII, TPe-
OoBaHMI, JEWCTBYIOIIMX B MaclITabax BCEro yroJIOBHOIO CYJIO-
npounsBoacTBa»%. [To moBogy MaciTaboB AEHCTBUS IPUHITUIIOB
MBI YK€ BBICKa3aJIi CBoe OTHoIeHne. OCHOBHOE Ke Cofepka-
HUEe TIPUBOAMMOTO BBICKAa3bIBAaHUSI TIOATBEPKIAET MTPABUIBHOCTD
Hallel MO3UIMK TIO OIpeeIeHUI0 MeCTa TIOHATHUS «ITPUHIIUI»
Cpely JPYTruX YroJOBHO-ITPOIIECCYaIbHBIX TIOHSATHI.

9 Tam xe. C. 99.



§ 3. Moaeas u popma yrojioBHOro
npounecca B COOTHOIIEHNH € €ro HaYaJaoM

PemmB Bonpoc 00 OCHOBE SIBJIEHUS «YTOJIOBHBIM MPOLIECC»,
niepeiieM K TOMY, B 4eM 3Ta OCHOBA BbIPaXXaeTcsl, B UM pealu-
3yercsi. OUH U3 aBTOPOB 3TON padOThI B CBOE BpeMs, peliasi BO-
IPOC O TOM, KAKUM 00pa30M HAYaJIo BIIUSIET HA YTOJIOBHBIN MTPO-
uecc, nucan: «B myOonnyHoCcTH, BIPOYEM, Kak U B COCTSA3ATENb-
HOCTH, HY’)KHO BUJETh HayaJlo, JieKallee B OCHOBE COOTBETCTBY-
I0IlIeN MOjIeii, KOTopasi, B CBOIO OuYepe/lb, MpeAronaraeT CBom-
CTBEHHYIO TOJIbKO €l CUCTeMy MPUHIUIIOB» 0. M3 9THX paccyx-
JEeHUH ClIeIoBaJlo, YTO Havyajio YroJOBHOIO MpOLecca peaansy-
eTcsi IMEHHO B COOTBETCTBYIoIIel moaenu’!. B nocnenyomem
BO3HHUK BOIIPOC, TaK JIX 3TO U, BOOOIIE, MOXKET JIM MOJENb yro-
JIOBHOTO TIpOIiecca ObITh YEM-TO OOBEKTUBHO CYIIECTBYIOIINM ?

Kak ormeuaer B cBoeii padore H.I'. Croiiko, mpakTu4ecku
HUKTO B IPOLIECCYAIbHOM JINTEpaType He NbITAJICS JaTh OIpejie-
JIeHHe MOJEJM YTOJIOBHOTO IPOLecca, XOTs 3TOT TEPMUH B Ha-
YUHBIX TpyZAax IO YTOJOBHOMY IPOLIECCY AOCTATOYHO Paclpo-
crpanen’?. CoyetaHue «MOJIeNIb YTOJIOBHOTO IPOIIecca» KOUyeT

0 BbapabawA.C. Yka3s. cou. C. 16.
! Tam sxe.

"2 Cmoiiko H.T. YronoBHblii IIpoLIECC 3aNaiHbIX TocyaapceTs U Poccuu: cpaBHUTE -
HOE TEOPETUKO-IIPABOBOE UCCIIEJOBAHNE aHIJIO-AMEPUKAHCKON M POMAHO-T€PMaHCKOM
npaBoBbIX cuctem. CII6., 2006. C. 51



U3 OJIHOTO HAYYHOTO TPYy/Aa B APYTOM, M 3TO HAIOMUHAET CHUTY-
aIMIo C MOHSATUEM «HAYaJlo YTOJIOBHOTO MPOIECcca», Koraa Kax-
JBIA YTO-TO O[], MOJEJIbIO TIOHUMAET, HO YTO KOHKPETHO U TO-
YeMmy C 9TUM TMOHSITHEM aBTOP pabOTaeT UMEHHO TaK, OCTAETCs
TOJIBKO JIOTa/IBIBATHCSI.

[Ipuuem Bce yaie U yaiie Mo yMOJTYAaHUI0 MOJEIb YrOJIOB-
HOT'O TIPOIIEcCca BOCIPUHUMAETCS KaK HEYTO OOBEKTUBHO CYIIIe-
CTBYIOIIIEE, Kak OTaebHOe siBjienue. Hanpumep, B 2000 roay Bbi-
men Tpya A.B. CMupHOBa, KOTOpBIM Tak U Ha3biBaeTcs: «Mo-
Je7I YTOJIOBHOTO Tpoliecca». B HeM aBTOp XOTs M yKa3bIBaeT
Ha 3HAYeHHe MOAPA3yMEBAEMOro UM MOHSITHUS «MOJEJIb» KaK WH-
CTpyMEHTa Hay4YHOTO HCClIeIoBaHus (MeToja, CpecTBa Mo3Ha-
HUS1 00BEKTa)’3, OTHAKO, TIO CYTH, Y HETO MOy YaloTCsl OObEKTHB-
HO CYIIIECTBOBABIIIME WJIM CYIIECTBYIOIIME KOHCTpyKImuU. [1o3a-
Hee B CBOMX CTaThsIX M KHUTAX YKa3aHHBIN aBTOP CMEJIO UCTIONb-
3yeT MOHSITHE MOJENN YrOJIOBHOTO Mpoliecca Kak HeYTO 0ObeK-
TUBHOTO %,

«Cocrs3arenbHast MOIEIb», «CMEIIaHHAsS MOJEITb», «MOJIEITh
YTOJIOBHOTO TPOIecca» W TOMY MOJOOHBIE CJIOBOCOUETAHUS UC-
nonb3ytotcs Takxke [1.A. Jlynunckoi >, E.B. Muzymunoii’®, JI.M.

3 CyuprosA.B. Monenu yromnosHoro nporecca. CII6., 2002. C. 5-18.

" Cm., Harpumep: Cuuprog A.B. Pedopmbl yrojoBHOM I0CTUIMK KOHIIA XX BeKa U
JIUCKYPCUBHas cocTsi3atesibHOCTh // XKypHaun poccuiickoro nipaBa. 2001. Ne 12; Cuup-
noe A.B. Coctsizatenbhbiii riporiecc. CIT6., 2001 u ap.

& YronoBHo-nporeccyasibHoe npaBo Poccuiickoit ®epepanmn: yueOHMK / IOA pex.
IT.A. Jlynunckoit. M., 2005. C. 6, 18.

6 Cwm.: Musyauna E.b. O monenu yrosnoHoro npouecca // IlpaBoBenenue. 1989.



Bonomgunoii”’, E.I'. MapteiHurkom’8, C.I1. I'pummaeiM’, MLIT.
[MonsaxkoBpiM®® 1 MHOTMMU Apyrumu. [Ipudem monenu yronos-
HOTO MpoIiecca TPAIUIMOHHO MTPUAAETCS 3HAUSHUE HEKOM OCHO-
BBI, YEr0O-TO OMPENeISIONIero. 10 3aCTaBiseT HAC OOPATUTHCS
K OIpEJICNICHUI0 JAHHOTO MOHSITUS, YTO TIOMOXET YSICHUTh, KaK
C HUM padoTaTh AAJIbIIIe.

B camom o6111eM COBpeMEHHOM JIEKCHUECKOM MOHMMAHUN MO-
Jeb ecTh oOpasell, cxema SIBJICHUsl, TIPUMEp, STAJIOH, TPO0o-
paz®!. Bce 311 c/ioBa B pyCCKOM SI3BIKE SIBJISIIOTCSI CHHOHUMAMU.
B Hayke monenb onpesiesnsiercs 6osee riryooKo, 0COOSHHO B eCTe-
CTBEHHBIX M TEXHUYECKHMX HAyKax, IJie pOJib MOJCIUPOBAHUS B
npoliecce UCCieIoBaHusI 04eHb Benmka. OTHAKO IPUBOAUTD ITH
OITpe/IeNieHUsI Mbl HE BUJIUM CMBICIIA B CUJTY UX TEPMHUHOJIOTHYe-
cKoil crierpukn. B mmpokom ke HayYHOM MOHUMaHUH MOJIEITh
— 0o0pa3 (B TOM YHCIIe YCIIOBHBIA WU MBICIIEHHBIN — U300paske-
HIE, ONIMCaHue, CXeMa, YepTex, rpaduK, IUIaH, KapTa U T. 11.) WK

Ne 5.C. 49.

T Boaoouna JI.M. [Tpo6nembl opraHu3anuu ¥ (GyHKIIMOHUPOBAHUS CyIeOHON Bia-
cru // Muposoii cyapst. 2006. Ne 6. C. 18.

8 Mapmuvinuux E.I'. AIBOKaTCKOe pacciefioBaHue: MOHATHE, PUPOJIa, OCOOEHHO-
CTH U CYIIHOCTB (K pa3paboTke Mozenn) // Anpokarckas npaktuka. 2005. Ne 1. C. 16.

®n punr C.I1. AKTUBHOCTD CyJla ¥ COCTSI3aTEIbHOCTD YTOJIOBHOTO Mpotiecca // Poc-
cuiickuii cyapa. 2006. Ne 1. C. 23.

80 ITonsicos MIL, Llaiixynoe P.P. O NPUHIMITAAIBHOM MOAXOE K MOHATHIO OOIINX
YCJIOBUI CTauid IOCYAeOHOro U CyAeOHOro Mpou3BoACTBa // YTOMOBHOE CYAOMPOM3-
BoxctBo. 2007. Ne 1. C. 7.

81 Ovicez06 C. 1., Ilsedosa H.FO. Tonkosbiii cJIo0Bapb pycckoro sseika. M., 2011. C.
298.



npoo6pas (odpaselr) Kakoro-Imdo 0ObEKTa WM CUCTEMBI OOBEK-
TOB («OpUTMHANIa» JAHHOW MOZEJN), UCIIONb3YEMbIN IIPU OIpe-
JIEJICHHBIX YCJIOBUSIX B KAUECTBE UX «3aMECTUTENIS» WU «IIPejl-
CTaBUTENSI» 2

82 Facmaes 10.A. Mogens. URL: http://victor-safronov.narod.ru/systems-analysis/
glossary/model.html
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