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AHHOTaAIUSA

B paGore npencraBieH — HAYYHO-OOOCHOBAHHBIA  TOJAXOJ
IIOHUMAaHU A 06]J_ICTCOPCTI/I‘I€CKI/IX OCHOB 6aHKOBCKOrO KpeauTa Kak
MMPpaBOBOI'0 MHCTUTYTA, a4 TAKIKE OCHOBHBIX TECOPETUYICCKHUX BOIIPOCOB
CyHoIeCTBa TEX IMPABOBBIX HBHCHHﬁ, KOTOPBIE OMMOCPEAYIOT NBUKEHUC
ACHEKHBIX CpPEACTB OT KpPEAUTOpa K 34a€MIIUKY H O6paTHO.
ABTOp npeajara€t peneHue 6OJ'II>HII/IHCTBa. CIIOPHBIX BOIIPOCOB
OTEYECTBEHHON TEOpUHU U IMPAKTUKH 6aHKOBCKOFO KpeauTOBaHUs
4Uepe3 TOJIOKEHUA O6H.I€fl TEeoOpun O6H3aTeHLCTBCHHOFO IpaBa.
VcranaBnuBasgs B KauyecTBeE HCHTpaﬂbHOﬁ HNIENu HUCCICOOBaAHUA
WCKJTIOUNTENBHBI XapaKTep KPEeIWTHON OMepalud, OIpeessionen
UCKJTIOYUTEIBLHBIN XapaKTeEp KPEAUTHOIO OOroBopa M BCEX OPYIrux
HeﬁCTBHﬁ, COBEpHIAEMBIX B pPdMKaxX TaKOro JaoroBopa, aBTOp
PACKPBIBACT CYIIECTBO OCHOBHBIX KaTeFOpI/Iﬁ HUHCTUTYTaA 63.HKOBCKOFO



KpeauTa 4€pe3 1oaxodbl, OTIMYHLIE OT TEX, KOTOPLIC Bpra6OTaHI)I
COBPEMEHHOM MTPAaBOBOI HAYKOW U CYIeOHOM MPaKTUKOM.
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BBeneHnne

B ycnoBusix ppIHOYHOM SKOHOMHUKHN OAaHKOBCKHI KPETUT O0'b-
eKTUBHO HeoOxomum. [loTpeOGHOCT, B HeM OOyclOBJIeHa Jei-
CTBUEM SKOHOMHMYECKUX 3aKOHOB, HAIMYMEM TOBAPHO-ICHEX-
HBIX OTHOIIEHWN W TOCYJApCTBEHHOM IMOJIMTUKOM, HaIlpaBJieH-
HOW Ha MOMAEPKKY U CTUMYJMPOBAHUE PA3JIMYHBIX CEKTOPOB
9KOHOMUKH.

HeiictBuTenbHasi NOTPEOHOCTh B OAHKOBCKOM KpeauTe Mpej-
orpeJesnia CoO31aHue rOCyJapcTBOM TaKOTO 3B€Ha SKOHOMUYE-
CKUX OTHOIIIEHUI, KOTOPOE MPU3BAHO OBLIO Obl aKKyMYJIHPO-
BaTh BCE «CBOOOJIHBIE JIEHBI'M MUpa» U 00ECHeUYNTh UX IIejieHa-
IpaBJIeHHOE pacnpe/ieieHre, yIoBJIeTBOPUB MOTPEOHOCTH OIpe-
JeJIEHHOTO Kpyra CyObeKTOB TOJIBKO ISl TOTO, YTOOBI 9T J€Hb-
T BEPHYJHUCh C HEKOTOPBIM MTPUPOCTOM, oOecrieuuB (hyHKIIAO-
HUPOBAHUE TAKOTO 3BEHA, KOTOPHIM U BBICTYIAIOT OaHKH, 00b-
€KTUBHOE CYIIECTBOBAHME KOTOPbIX BHIPAKAETCS B BBIIOJTHEHUU



POJIU CBSI3YIOILIETO JIEMEHTa MEXTy TEMH, KTO UMEET «JIUIITHUE»
JEHbI'M, U TEMU, KTO HYKJIAETCS B HUX.

VY4acTre 6aHKa He TOJIKO OIpe/esisieT BO3MOKHOCTh UCTIOJb-
30BaHUSI B KAYECTBE KPEIUTHBIX PECYPCOB MPUBJIEYEHHBIE Jie-
HEXKHbIE CPEJCTBa, a TaKXe HMCKJIIOYUTETbHOE HCIOIb30BaHUE
KOHCTPYKIIMM KPEIUTHOrO JOrOBOpa MpU pa3MEIEHUH CBOMX
JIEHE)XHBIX CPE/ICTB, HO U 00eCreYrBaeT TapaHTHIO CJIA0oM CTO-
pOHe (3aeMINMKY) B TOM, YTO OH YBepEeH B JOOPOCOBECTHOCTHU
CBOETro KOHTpareHTa (0aHKa) Kak CrelyabHOro CyObheKTa mpa-
Ba, IEATEJILHOCTh KOTOPOro MOAKOHTposbHA banky Poccun.

B cBoo ouepenp, XO3SMCTBEHHAsl MpaKTUKa OIpeAesuia
HEOOXOIMMOCTh CYIIIECTBOBAHUS KPEAUTHOTO IOTOBOpPA, KOTO-
PbIli, BO-TIEPBBIX, CTAJI TAPAHTOM IOJTyYeHUsI HEOOXOMUMOM JIJIs1
BEJICHUSI XO3SIMCTBEHHOM JIESITEJIbHOCTH JIEHEKHOM CYMMBI, BO-
BTOPBIX, 00€30IachI XO3SUCTBYIOIMX CYyObEKTOB OT PUCKA T0-
SIBJIGHUSI HA CTOPOHE KPEIMTOpa HeMOOPOCOBECTHBIX CYOBEKTOB,
B-TPETbHX, OOECIeUMJI CTAOMIILHOCTh B3aMMOOTHOIIIEHUM CTO-
POH IO MPEAOCTABJIEHUIO U BO3BPATy ACHEKHBIX cCymM. Kpeaut-
HBII JIOTOBOP, TOCTPOEHHBIN 110 KOHCEHCYaJIbHOW KOHCTPYKIIWH,
MpeIoJaraiiyi Bceraa yyactue Ha CTOpOHE KpeauTopa crie-
IIUAJILHOTO (PMHAHCOBOTO MHCTUTYTA (0aHKa), peIycMaTpuBao-
U HEOOXOTUMBII TIepeUeHb CYIIECTBEHHBIX YCJIOBHIA, CTaJT OC-
HOBOM CTaOMJIBHOCTH T'PaKAaHCKOTO 000poTa.

BwMmecrte ¢ Tem coBpeMeHHbIE MOIX0/1bl TOHUMAaHM S CYIIECTBa,
OTHOILIEHWIA, BO3HUKAIOIIMX IO MOBOAY IMPEIOCTABICHUsI Kpe-
JIWTa, HAIIE/IINE OTPaXeHUe B Cy/IeOHON MTPAKTUKE, OTIMYAIOT-



Csl POTUBOPEUYMBOCTHIO, HEOIHO3HAYHOCTBIO CykAeHus. Peub
UJET O JIOKHOCTH C(OOPMHUPOBABILMXCA B IIPABOBOU HAYKE MOJ-
XOJIOB MPU3HAHMA 34 KPEIUTHBIM JOTOBOPOM BHUJIOBBIX ITPU3HA-
KOB JIOTOBOpa 3aiiMa, PU3HaHK A 32 KPeIUTHOM Ollepaluei, Kpe-
JWTHOM JIESITeJIbHOCTBIO MTPU3HAKOB MyOJIMYHO-TIPABOBBIX Kate-
rOpHii, OTHECEHUS 0053aTENIbCTBA K JEHEKHOMY 00SI3aTeIbCTBY
10 MPU3HAKY JEUCTBUS, HAPABJICHHOIO Ha MOTalleHue A0Jra,
HO HE Ha ero BO3HMKHOBeHue. Kak 0003HaueHHbIe MOX0/Ibl, TaK
¥ HEKOTOPBIE PyTHe CBOAAT HAa HET CYIIECTBOBaHUE OaHKOB, Ha-
JIMYKE CTIEHUAIBHBIX JOTOBOPHBIX KOHCTPYKLMU — KPEAUTHOTO
JOroBopa. ITo NMpeaonpeaesieT HeoOXOIMMOCTb BCECTOPOHHE-
0 aHaJIM3a BOIIPOCOB TEOPUU OAHKOBCKOTO KPETUTOBAHMS, YsIC-
HEHMs IPABOBOW MPUPOABI KPEJUTHOTO JOrOBOPA, a TAKKE BCEX
TeX 00s3aTeJbCTB, KOTOPbIe BO3HUKAIOT HAa €ro OCHOBE, BBISB-
JICHUS CYILECTBA IPYTUX MPABOBBIX KATETOPUM, ONOCPELYIOINX
JBUKEHUE JIEHEr OT OaHKa K 3aeMIIUKY U 0OpaTHO.

K Teopernueckum pa3paboTkaM BOITPOCOB GAHKOBCKOTO Kpe-
JIUTOBAHUs OOpAIAJICh B Pa3HbIe MEPUOAbl Pa3BUTHsSI OTede-
CTBEHHOI'O 3aKOHOJATEIbCTBA. VIHTEpec COBETCKHX YYEHBIX K
0GaHKOBCKOMY KPEAUTY BO3PACTa B EPUOAbI pepOpMUPOBAHUS
kak 6ankoBckoi ccheppl CCCP, Tak 1 00ImIerpak/1aHCKOro 3aK0-
HOJATeNIbCTBA B 11eIOM. [IpruemM ocHOBHBIE pabOTHI MO BOIPO-
caM KpeIUTHO-pacyeTHou cepbl mpuxoastcss Ha 60—70-e ro-
Jbl IIPOIILJIOTO CTOJIETHS.

B coBpemeHHbIl nieproj1 B paMKax KPYITHbIX HAyUHBIX HCCIIe-
JOBAHUI y4eHbIe-ITPAaBOBE/Ib 0OpaIaa BHUIMAaHNE Ha TEOPETH-



KO-TIPABOBBIE ACTIEKTHI PACUETHBIX OTHOIIEHHH, a TaKXkKe Ha OCO-
OEHHOCTH pEryJMpoBaHMs OAHKOBCKHUX orepanuil. OTnenbHbie
BOITPOCHl MHCTUTYTa OAaHKOBCKOTO KpeauTa HEOTHOKPATHO CTa-
HOBWIMChH MIPEIMETOM AWCCEPTALMil HA COMCKaHUEe yYeHOM CTe-
NeHU KaHIuaTa IpUanJeckux HayK. TeMm He MeHee, OT/IebHbIE
BOITPOCHI OAHKOBCKOTO KPEAUTOBAHNS TIOTYYHJIH JIUIIIb TIOBEPX-
HOCTHOE OCBEIIIEHHE.

JlaHHOe MoOHOTrpacduyecKkoe 1cciaeJoBaHue MpeCcTaBiseT co-
00i1 repBoe KpyIMHOEe HAay4YHOE MCCIIEJOBAHME AKTyaJIbHBIX BO-
IIPOCOB TEOPUH OAHKOBCKOTO KPEIUTOBAHMS B OTEYECTBEHHOM
IIPABOBOU HayKe.



I'maBa 1. OcCHOBHBIE HOHATHS
0aHKOBCKOI'0 KpeJIUTOBAHHS

§1. IloHsATHE 0AHKOBCKOI0 KpeJauTa

DaHKOBCKMIA KpEAUT BBICTYMAeT HEOOXOAMMBIM YCIOBUEM
(hopmupoBaHUsA U Pa3BUTHSA PHIHOUHBIX OTHOIIEHWH, MOTPEO-
HOCTb B KOTOPOM OOYCJIOBJIEHA JEWCTBUEM SKOHOMUYECKHX 3a-
KOHOB, HAJIMYUEM TOBAPHO-JIEHEKHBIX OTHOIIEHUN U rocyaap-
CTBEHHOU TMOJIMTUKOM, HAIIPABJIEHHON Ha TIOAJIEPKKY U CTUMY-
JIMPOBaHME Pa3IMUHBIX CEKTOPOB SKOHOMUKH.

DKOHOMHYECKAsl COCTABJISIONAsl OAHKOBCKOTO KpeaWTa 3a-
KJIIOUAETCS] B CTOUMOCTHOM BBIPKEHUU, KOTOPOE JIOIKHO BO3-
pacTtaTh KaXIblil pa3 Mocie NMPeIoCTaBIeHUsI KpeauTa 3aeMIIu-
Ky. Il ociieiHero 3HaYeHne MMeeT He CTOJIBKO €ro B3auMo-
CBSI3b C KOHKPETHBIM KPEIUTOPOM-OAHKOM, CKOJIBKO CTOMMOCT-
Has BeJIMYMHA OAHKOBCKOTO KpenTa (IeHeKHask CymMMma), KOTO-
POIi OH MOXET TMOJIb30BAThCS C YCJIOBUEM €€ BO3BpaTa B HEKOTO-
pPOM yBeJMYEHHOM pasmepe. Kpome 3Toro s 3aeminuyka Bax-
HOE 3HaueHHe UMeeT BO3MOXHOCTh MOJIb30BAThCSI CYMMOM Kpe-
IUTa B TEUYEHUE OMPeAeSICHHOrO MPOJOKUTEIBHOTO OTpe3Ka
BpEMEHHU, JOCTaTOYHOrO Il eée 000pOTa, C OTHECEHUEM CTOU-
MOCTH KaK Ha BO3BpaT CyMMBI KpeWTa, TaK U Ha oOecrieyeHre



TAJIGHENIIIEN CBOEH CAMOCTOATEIBHONU AEATETLHOCTH.
Iosmomy, 2060ps 0 banko8ckom Kpeoume, Mbl Umeem 8 8UOY
dopmy osudicenus cmoumocmu (CYyMMmbol Oerez) om 6aHKA K 3aeM-
WUKY, KOMOPas 6ce20a NOONeNHCUN 8036pamy 8 HeKONMOPOM yee-
AUUEHHOM Pazmepe 4epe3 OnpeOeneHHblll NPOMENCYMOK BPEMEHIL.
B sxoHOMMYECKOM JIMTEpaType KaTteropus «(popma» UCIONb-
3yeTcs He TOJIBKO B COYETAaHUU CO CIIOBOM «JBUKeHUE». Tak, B.
B. NkonHukoB onpenensn kpeaut!!! npu coumanusme kak gop-
MY JIEHEKHBIX 9KOHOMUYECKUX OTHOIIEHUI, aKKYMYJISLIMIO Bpe-
MEHHO CBOOOIHBIX JIEHEKHBIX PECYPCOB XO3SIICTBEHHBIX Opra-
HU3AlMH, TOCYTApCTBEHHOTO OI0[KeTa U HaceJIeHMS ISl TPOM3-
BOJUTEJIBHOIO UCIIOJIb30BAaHUSA ITUX PECYPCOB B KAYECTBE CPOU-
HBIX CCYy/l Ha yBEIWYEHHE OCHOBHBIX U OOOPOTHBIX (DOHIOB CO-
[MATACTUIECKUX TPEINpPUSATHI B COOTBETCTBUH C TPeOOBAHMSI-
MU 3aKOHA IUIAHOMEPHOTO, MPONOPLMOHAIBHOIO Pa3BUTUSA Ha-
pPOIHOTrO X03siicTBa'. 3aMeTHM, 4TO, HECMOTPsI Ha JJOCTAaTOYHO
€MKOe orpefeieHre KpeauTa, B SKOHOMUYECKOH JIuTeparype 00-
pallaay BHUMaHWe Ha TO, YTO OHO IMOCTPOEHO JIMILb HA OIKCa-
HUM BHEIIHUX [TPU3HAKOB, JIEXKAIIUX HA MIOBEPXHOCTU SIBJICHUS
kpenuta. OT™Meuas ykazaHHbIM Hepocratok, 0. E. Illenrep uc-
MOJIb30BAJl TEPMUH «(opMa» B COYETAHUM C TEPMUHOM «pac-
nopspkeHre». OH onpeseNl KpeauT Kak HeoOXxoauMyio ¢hop-
My pacropsikeHHs TOCyAapCTBOM OOLIECTBEHHbIMU (POHAAMU B
LEJIAX Pa3BUTHSA COLMAIMCTUYECKONM SKOHOMUKHU, BbIPAKaIOIIly-
10CSl B TUIAHOBOM BO3BPAaTHOM IEPEPACIIPENEICHUN JEHEKHBIX

! Cm.: Jlenesxnoe o6pamenue u kpeaut B CCCP. M.: T'occunuznar, 1962. C. 60.



CpencTB, 00YCIOBIEHHOM MOCTOSTHHO BO3OOHOBIISIIONIUMCS KPY-
roo00pPOTOM CPE/ICTB XO3SIHCTBA.

B coBpeMeHHOIT SKOHOMHUECKOU JIUTepaType HaXOAUT CBOE
MECTO OIpeJe/ieHue KpeauTa Kak (popMbl JBMKEHHUsI CCYHOTO
Kamurasa Wiv ccynHoro (hoHaa’, KOTOPOe, B CBOIO OYepeb, Bbl-
3bIBAET BO3PAKEHUE Y HEKOTOPBIX YUeHbIX. Tak, M. M. fImnosns-
CKMI1 3amMeuaeT, YTo MOMOOHAsl TPAKTOBKA KpEIuTa Majo UTO
BHOCHT B pa3zbsiCHEHHE 0COOEHHOCTEH ITON KaTeropuu, MOCKOJIb-
Ky TepPMUH «(opma IBUKEHUS», PABHO KaK U «CCYAHBINA (DOHIT»,
caMH HYXIAI0TCSl B OObsSICHEHUM *.

Yro ke moapazyMeBaeTcs moj] TePMUHOM «(opMa ABHKEHUS
CTOMMOCTU» ?

[TpeacraBmnsiercs, YT0 C SIKOHOMUIECKOUM TOUKH 3pEHUsI JTIoOoe
TOBAPHO-JEHEKHOE OTHOIIIEHHNE, Oy/Ib-TO: MPOIaXKa ToBapa, OKa-
3aHUE YCJIYTH, BBIMOJHEHUE PadOThl WM MpeoCTaBlicHUe OaH-
KOBCKOT'O KPE/IUTa, COMPSIKEHO C JIBUKEHUEM CTOMMOCTH OT OfI-
HOro cyObekTa K apyromy’. dopma ke onpeaessier Te paMKH,

20w Ienrep YO. E. Ouepku coBerckoro kpeaura. M.: l'ocpunmzpar, 1961. C. 11.

3 Cwm., Harip.: AnTonoB H. T'. , TTeccenb M. A. JIeHexxHOe oOpaitieHue, KpeauT 1 OaH-
ku. M.: ®unctatunpopM, 1995; Punancsl. [IeHexHoe oOpateHue. Kpenur. VaeOHuK
st By3os / JI. A. Ipo6osuHa, JI. T1. OxyneBa, JI. [I. AuapocoBa u ap.; Ion pen.
npod. JI. A. Ipobdozunoit. M.: ®@unancer. IOHUTH, 1997. C. 329.

* Cwm.: SImnonsekuii M. M. O TpakTOBKax KpeauTa // Jlenbru u kpeaut. 1999. Ne 4.
C.31.

> CroumMocTb, B CBOIO o4epe/ib, MPEICTABIISIET COOOM OBEIECTBIEHHBI B TOBapax
a0CTpaKTHBII, OOIIECTBEHHO HEOOXOAMMBII IPOCTOl TPyA. CTOMMOCTB — 9TO CBOE0O-
PasHblIii OOIIECTBEHHBIN CIIOCOO BBIPAXATh 3aTPAThl TPY/IA HA IPOU3BOJICTBO TOBAPOB.
OHa BbIpakaeT OTHOIICHHS JIOJeH yepe3 OoTHOIeHus1 ToBapoB. Cm.: TTonuruyeckas



B KOTOPBIX TaKOE JIBUXKEHHE BO3MOXHO. Tak, JBUKEHHE CTOM-
MOCTH OT TPOJABIIA TOBAapa K €ro MOKYyMaTenio U oOpaTHO TOo-
CPE/ICTBOM MepeJayl ToBapa ¢ ero oIJlaToil onocpeayercs Ka-
Teropuen Kyruisi-lpoAaxa, KoTopasi U BbICTYIAeT eJMHCTBEHHO
BO3MOXHOM (hOpPMOM Takoro ABWkeHus. s mpenocraBieHus
JEHEKHOW CYMMBI B TMOJIb30BAHUE C TIOCJEAYIOIIMM €€ BO3Bpa-
TOM XapakTepHa ¢opma JTuO0 OaHKOBCKOTO KPeAnTa, MO0 Kpe-
nutal?l, [TocneqHuii, BKJII0Yas U OAHKOBCKUH KPEAWT, MPeIoa-
raeT BO3MOKHOCTb BBICTYIIJICHUsI B KQUECTBE 3aMMO/IaBIIA BECh-
Ma IIMPOKOTO Kpyra JJull. Ymo dice kacaemcst mepmuHa «08udice-
HUe», MO 8 PAMKAX OAHKOBCK020 Kpeouma OH 03Havdem nepeoa-
uy (nepeuncnenue) cymmol OEHENHCHbIX CPedCma om OaHKa K 3a-
EMUUKY U NOCAeOYIOWUIL ee 8036Pam C YNAAMOL NPOUEHMO8 20-
006bIX.

VuutbiBasg TOT (hakT, 4TO OAHKOBCKOE KPETUTOBAHUE, KaK
MIPABUJIO, OCYIIECTBIISIETCS 32 CUET MPUBJICYEHHBIX JEHEKHBIX
Cpe/CTB, HEOOXOIUMO FOBOPUTH O BO3BpATE OIPEIeSIEHHOTO Pa3-
Mepa CTOMMOCTH NIepBOHAYaIbHOMY 3BEHY B IIETH €€ BIKESHHMS,
a UMEHHO COOCTBEHHUKY JICHEKHBIX CPECTB (BKJIAAUUKY). [JaH-
HBII aCMeKT MO3BOJISIET ONPeNeTUTh SIKOHOMUYECKYIO CYIIHOCTD
OaHKa Kak MOCPEAHMKA Ha PHIHKE MPOJIAXHU «IEHEKHBIX CYMM».
Vsacaenne nocpeqHnyeckor (PyHKIMY OaHKa TIO3BOJISIET CIeaTh
BBIBOJI O TOM, UTO OaHK, BHICTYIAasl IPOMEKYTOYHBIM 3BEHOM BO
B3aMMOOTHOIIEHUSX CYOBEKTOB, UMEIOIIUX «JIUIIHUE JEHbIU»,
U CyOBEKTOB, JKeJAIIIMX WX UCIONb30BaTh, CIOCOOEH aKKyMYy-

SKOHOMMS cotpaiim3ma. M.: Bricias mkoma, 1960. C. 343.



JIMPOBATh BCE «CBOOOIHBIC NEHBI'M MHpa» C IIEJIbI0 TOMyYCHHS
PUOBLTN TIOCPEJICTBOM Pa3MeIeHUsI UX CPEeIU JIUI, HYXKIak0-
IIUXCS B JIOTIOJTHUTENILHBIX JICHEXKHBIX pecypcax.

DaHKOBCKMIA KpeauT CIOCOOCTBYET YCKOPEHHIO MPOU3BOI-
CTBa W OOpalleHus] MaTephalbHbIX I[IEHHOCTEH, IOBBIIICHHIO
TEMITOB OOIIIECTBEHHOTO TTPOM3BOCTBA, B YaCTHOCTH, OJaroaa-
PsI CCYIHOMY TPOLIEHTY, MTOOYKJAIOIIEMY 3aeMIIIMKOB SKOHOMHO
pacxonoBaTh 3a€MHBIC JIEHEKHbIE CPE/ICTBA, U3bICKUBATH BHYT-
peHHME pe3epBbl, CHUKATh 3aTparhl MPOWU3BOICTBA, MONyYaTh
pUObLIb, JOCTATOYHYIO W ISl TEKYIIIMX PACcXONOB, W JUISI BO3-
Bpara Kpeaura®.

Cy1iecTByoIye MOIX0/Abl U3yYSHUsT KPEAUTa Kak SKOHOMHU-
YeCKOro SIBJICHUsI He MOIJIM He OTPa3UThCsl HA HEMHOTOYHMCIICH-
HBIX TIPABOBBIX MICCIIEIOBAHUSX KPEIWTA TOCIESTHErO JIECATHIC-
THS, B KOTOPBIX TOCJIEJHUN PacCMaTpUBAETCSl B OOJBIIIMHCTBE
CBOEM MMEHHO Yepe3 MpU3My SKOHOMUYECKuX Kareropuii’. [Tpu
9TOM IIUBWJIKCTHI, HE BCerjia YTpyxaast ceOsi B BHISIBJICHUU KO-
HOMUYECKOW CYIITHOCTH KPEIUTa, BCE Ke OMPE/IENSIIOT e B IBYX
cnoBax. Tak, E. A. CyxaHOB roBOpUT O MPEAOCTABJIEHUN Kpe-
JMTa B SKOHOMHUYECKOM CMBIC/IE B TeX CIIydyasX, KOrjga «pedb
UJIET O Tepeiaye OJIHUM YYaCTHUKOM TOBApHOTro 000poTa ApY-

6 KyssmuH B. ®. Xo3zsiicteeHHOe npaBo: Y4eOHuK. / [lox pen. B. B. Jlarrrea. M.:
IOpua.ur., 1983. C. 338.

"Cm., Harip.: E¢umosa JI. I'. Bankosckoe npaso. M., 1994. C. 174—180; bankos-
ckoe npaso. T.4 / Iox pen. U. C. Kymok. M., 1994. C. 143—149.; Tocynsau I'. A.,
BukynuH A. 10., Dxmansa A. M. Baakosckoe npaBo Poccuiickoit ®eneparmu. Oommast
qacth: YueOHuk / ITog oo, pex. b. H. Tonopauna. M.: FOpuctsb, 1999. C. 172—188.



rOMY OIpeAeIeHHOr0 NMYIIECTBA C YCJIOBMEM BO3Bpara ero K-
BUBAJICHTA, W, KaK MPAaBWJIO, YIUIAThl BO3HArpaXaAeHUs»S. Paqu
CMpaBeIMBOCTH 3aMETUM, YTO COAEp:KaTesIbHblE UCCIIeIOBAHUS
U3y4yaeMol KaTeropuu ObLIM ClieJlaHbl IMEHHO B cepeiuHe XX
cronietusi’. OQHAKO U T UCCIIEIOBAHUS TIOPO OCHOBBIBAJIHCH
Ha TOJIOKEHHUSIX SKOHOMHYECKON TeopuH O Kpeaute. B yact-
HoctH, f. A. KyHUK yTBepKJas, 4TO «HAyYHBI aHAIU3 Kpe-
JUTHBIX U PACYETHBIX MPABOOTHOIIEHUI OCYIIECTBUM JIUIIb B
HEPA3PHIBHOW CBSI3U C aHAJIM30M SKOHOMMYECKUX OTHOIIEHUN
10 KPEAUTOBAHMIO M PacyeTaMm, JIEKalllMX B OCHOBE COOTBETCTBY-
I0IUX MMPABOOTHOIIEHU» 0. DKOHOMUYECKOEe omnpeesieHre, 1o
€ro MHEHUIO, «MOKET ObITh MCIOIB30BaHO MpH (POpMYIHpPOBa-
HUM TOHSITUSI KPEJUTHOTO MIPABOOTHOIIIEHUSI C YYACTUEM Kpe-
JWTHBIX YUpeKICHUN» !,

8 Cm.: I'paxaaHckoe npaBo: Yueonuk. B 2 1. T.IL. TTonyrom BTOpo# / ITox pen. E.
A. CyxaHoBa. 2-e u3[., nepead. u gorn. M., 2000. C. 204.

K @neiiiun E. A. Pacyernble u kpenutHsle npaBooTHoweHus. M.: ocliopusnar,
1956; I'ypesrra 1. C. Ouepku coBeTckoro 6aHKoBckoro npasa. JI.: U3a-so JII'Y, 1959;
CawmrioBa A. H. KpeauTHble 11 pacueTHBIC TPaBOOTHOIIEHHSI IO COBETCKOMY I'paIaH-
ckomy mpaBy. M.: Uzn-so BIO3U, 1954; Bunbnasiackuit C. . KpeaurHo-pacueTHble
MPaBOOTHOLIEHUs1. XapbKoB, 1955; Maneun H. C. KpenutHo-pacueTHble TpaBOOTHO-
1ieHus 1 (pMHaHCOBBIN KOHTpoJb. M.: Hayka, 1964; Komnaneen E. C., ITonoxckuii 3.
I'. [IpuMeHeHNe 3aKOHOATEIbCTBA O KPEAUTOBAHUY 1 pacdyeTax. M.: FOpummdeckas
jureparypa, 1967; Kynuk 5. A. KpequrHele U pacueTHble OTHOILLEHUSI B TOPIOBIJIE.
M.: DkoHomuKa, 1970.

10 Kynuk . A. TIpaBoBbie po0ieMbl KpeIMTOBAHUS TOCY/IAPCTBEHHON TOProOBJIU B
CCCP: ABroped. guc. ... J0K-pa opul. Hayk. M., 1970. C. 5.

i Kynuk f. A. KpenuTHsle 1 pacueTHbIE OTHOLLIEHUS B TOProsiie. M.: DKOHOMUKaA,
1970. C. 10.B atoii xe padote . A. KyHHK MPUXOAUT K BEIBOIY, YTO «MEXIY KO-



HekoTopble COBpeMeHHbIe IPAaBOBEbI JIMINb HAa aHAJIu3e
HAYYHBIX TPYIOB SKOHOMUYECKOUN HAIPABJICHHOCTH IBITAIOTCS
OITPEJIENUTD IPABOBYIO «HAYMHKY» KpeauTa. Tak, HEKOTOphIE aB-
TOPBI MPeYIaraioT MOHUMATh O/ KPEIUTOM B YCJIOBUSIX Pa3BH-
THSI PHIHOYHBIX OTHOIIEHUH (POPMY OOBEKTUBHOTO OTPaXKEHUSI
JBVDKEHUsI CCYHOTO KanmuTaa, MpeIoCTaBIIseMOro B3aeM 2,

Ha Ham B3ris1/1, paccMaTprBaTh OAHKOBCKUI KPETUT KaK Tpa-
BOBYIO KaTeropMio, UCIIOJb3ysl TIPU ITOM MOHSATHUHHBIN armapar
a0CTPaKTHBIX 9KOHOMUYECKUX KPETUTHBIX OTHOILICHUH, HEIOMY-
cTuMo. JIaHHBIN TIOXOJT 3/1ECh HETIPUEMJIEM, TIOCKOJIBKY OH He B
COCTOSTHMHU BBIPA3UTh JIEHCTBUTEIbHYIO CYIITHOCTD IPABOBBIX $IB-
JICHUH.

3ameTuM, YTO HCCIIEIOBaHKWE JIIOOOro MPAaBOBOrO SIBJICHHUS
Jyepe3 KaTeropuajibHBIN ammapar JIoOoW Ipyrol o6nacTv 3Ha-
HUI TaK)Xe HEJIONMyCTUM, KaK M HEJIOIYCTUMO HCIOIb30BaHKE
IOPUIMYECKOTO TOHATUIAHOTO armapara JUisi PaCKPHITHSI 9KOHO-
MUYECKOM, COIUAITBLHOM, (prstocodcKoi 1 OO0 Apyrou CyI-
HOCTU TOTO WJIM WMHOTO siBJieHus. OJHAKO JaHHOE YTBEpKIe-
HHUE He CJIe[yeT CMEeIIMBaTh C TOAXOIOM, TO3BOJISIIOIIAM pac-
KPBITh JTI000€E IMOHATHE Yepe3 CMEKHBIC COCTABJISIONINE, HAITPH-

HOMMYECKUM COZIEP>KAHUEM U IIPABOBOK (DOPMOM ... UMEIOTCS OUEBUIHBIE IIPOTUBO-
pednsi» U TOITOMY He MOXKET «IOJTHOCTHIO YIOBJIETBOPUTH MPH pa3padoTKe OOIIero
TIOHATHS KPeAUTHBIX npaBooTHommeHui» (C. 11).

2 Cwm.: Macrymenko . C. K Borpocy 0 pMHAHCOBO-ITPaBOBOM MPUPOIE OAHKOBCKO-
ro kpeaura / AKTyajbHble IPOOIeMbl GaHKOBCKOTo Mpasa B Poccuu: cOOpHUK crateit

MEKYHapOIHOU Hay4HO-IpakTHueckod koHdbepeHmu (uoHs, 2007). Ilensa, 2007.
C. 44.



Mep, SKOHOMUKO-TIPABOBBIE, KOI/Ia OJJHA COCTABJISIIONIAS BBICTY-
naeT NPeNOChUIKOM CTAaHOBJIEHHU S, pa3BUTHUSA Opyrou. «baHkoB-
CKUI KPEAUT Kak sIBJICHUE SKOHOMUUYECKOE OTHOCUTCS K 0a3u-
CYy, a KaK MpaBoBoe — K HajcTporike. Creayer roBOpUTh O 3aBU-
CHMOCTH, B KOHEYHOM CUeTe, COAePKaHUsI HAJICTPONKH OT Oa3u-
ca, 00 0OpaTHOM, aKTHBHOM BO3/IEHICTBUM TPAaBOBOW HAACTPOM-
K1 Ha Oazuc» . TIpuMeHnTeNbHO K OAHKOBCKOMY KPEIUTY MBI
BE€/IEM peydb O TOM, YTO MPABOBON MHCTUTYT OAHKOBCKOTO Kpe-
JIUTOBaHUs 00sI3aH CBOMM BO3HUKHOBEHUEM UMEHHO MOTPEeOHO-
CTSIM SKOHOMHUKH, XO3UCTBEHHOr0 000poTa B TaKOBOM. [103T0-
MY HEAOMYCTUMO BbIsIBJIEHHE MPABOBOM CYIIIHOCTH OAHKOBCKOTO
KpeluTa yepe3 CpaBHEHUE OIpe/e/ieHUi, BbIBEJIEHHBIX U3 Pa3-
JTMYHBIX chep 3HaHWA. B MPOTHBHOM cilyyae 3TO MpUBENET He
TOJIBKO K HEBO3MOKHOCTH OIPEICNICHUSI CYIITHOCTH OAHKOBCKOTO
KPE/IUTa, HO U B KOHEYHOM CYETe K MCKa)XEHHOMY MOHUMAHUIO
IPUPOMIBI IAHHOTO TepMHHA. [103TOMYy HEBEpHBIM IpeCTaBIIsi-
ercst MHeHue JI. I'. E(puMoBoii 0 TOM, 4TO «HET OCHOBaHMIA I0-
BOPUTb O noaHom coenaderuu (KypcuB mou. — C. C.) NOHSATUI
KpPEeOUT B SKOHOMUYECKOM M TIPABOBOM CMBICTIe» 12,

[MTonoOHbI OMIMOOUHBIN MOAXO HAalllesl OTpakeHue B yueo-
Huke «baHkoBckoe mpaBo Poccuiickont Peneparum (OoOmas
qacth)». ABTOpH gaHHoro yueOnuka (I. A. Tocynsn, A. IO.
BukynuH, A. M. DkmalisiH) yepe3 TepMHUH «KpPeAuT» OOOCHO-
BBIBAIOT CAMOCTOATENIHOCTh OTpaciv OaHKOBCKOro mpasa. Tak,
OHM TIOJIaraloT, YTO KPEOuT, SIBJISISACh MEKOTPACIEBBIM MPABO-

13 Edumosa JI. I'. BankoBckue caenku: mpaBo 1 3koHomuka. M., 2001. C. 496.



BBIM TIOHSITHEM, «OKa3bIBa€T CUCTEMOOOpa3ylolliee BIUSHAE HA
0Tpacyib 0AaHKOBCKOT'O MTPaBa, 00BETUHSET OOIIECTBEHHbIE OTHO-
IIeHHs], CKJIaJpIBaloecs] B mporiecce OaHKOBCKOTO KPEAUTO-
BaHMS, B €IMHBII KOMILJIEKC, TPUAAET UM U3BECTHYIO OJIHOPO/-
HOCTb, BO MHOTOM TIpeJIoNpe/iesisieT HaTuuhe CrenudpruuecKux
npeaMeTa U MeTOIa TPABOBOTO PETyIMPOBAHUS, UTO MO3BOJISIET
TOBOPUTH 00 OTHOCUTEIBHOW CaMOCTOATEILHOCTH OTpaciu OaH-
KOBCKOTO IpaBa B CUCTEME POCCUICKOTo IipaBax. 14 Bmecre ¢ Tem
B JIAaHHOW padoTe B OIMH «OECCMBICTICHHBIN» PsIJ] BRICTPAUBAIOT-
csl ompedesieHus] KpeauTa, HallleAlue OTPaKeHUe B SKOHOMMU-
YEeCKOM, (PMHAHCOBOM M I0PUAMYECKON uTepatype: 1) «kpeaur
— 3TO MPEIOCTaBIeHUE JIeHEr WM TOBAPOB, T.€. OMpelesIeHHOe
JEUCTBHUE JTUOO OTepaIusi»; 2) «KPeauT — ITO JBVIKCHUE Karlu-
Taja oo (hopMa ero ABWKEHUs»; 3) «KPEIUT — 3TO cesKa C
JIeHbraMU VI TOBapaMu»; 4) «KpeIUT KaK JICHeKHbIe CPe/ICTBA
100 UMYILIECTBO, MIPEOCTABIISIEMbIE OJIHOW CTOPOHOM (Kpenu-
TOPOM) APYrof CTOpPOHE (3a€MILMKY) B pa3Mepe U Ha YCJIOBU-
SIX, IPElyCMOTPEHHBIX IOTOBOPOM»; 5) «KPEIUT. .. KaK JesITe/b-
HOCTb ONpEJIEIEHHOTO BUIa»; 6) «KPEIHT — 3TO OTHOIICHUs»; 7)
«KPEMUT. .. KaK oBepue (aKT JOBEpHsl), OKa3bIBAEMOE KPEAUTO-
poM 3aeMIIuKy» 5. JlJaHHBII TIepedeHb TPAKTOBOK KpPeIuTa, MO-
KEeT ObITh, M UMeJT ObI CMBICIT, €CJT ObI aBTOPHI CJIEJOBAIA CBO-

14 Tocyusin I'. A., Bukyius A. 0., Dxmansn A. M. BankoBckoe npaBo Poccuiickoi
Denepanun: Yuebuuk. O6mmas yacts / [lox obur. pen. b. H. Tonopuuna. M., 1999.
C. 189.

15 Tam xe. C. 175—177.



€My e BBIBOYy O TOM, YTO BC€ OCOOEHHOCTH W YepThl MOHSI-
TUSl «KPEAUT» ClieyeT paccMaTpuBaTh KOMIUIEKCHO, B UX B3a-
MMOCBSI3U M B3aUMOOOYCJIOBIEHHOCTH, KaK HEKOe JHUajieKThye-
CKO€ €JUHCTBO, TIOCKOJIbKY B IIPOTUBHOM CJIy4ae JAHHOE MOHSI-
THE TepsieT CBOM KaTeropuajbHbI M CUCTEMOOOpA3yIOIIni Xa-
PaKkTep M €ro ONpeJesIEHUE HOCUT HECKOJIBKO MeTa(pU3NIECKUI
xapakrep'®. OmrHako HeT. B KOHEUHOM ke cueTe KpeJuT orpene-
JISIETCSl ABTOPAMHU JIMIIIb KAK «JEHEKHbIE CPEICTBA WU ApPYyrue
BEIU, OIpe/e/IeHHbIE POIOBBIMU IPU3HAKAMMU, TIepeiaBaeMble
(b0 mpenHa3HAYEHHBIE K Mepesiade) B MpoLecce KpeanuToBa-
HUsS B COOCTBEHHOCTb JIPyroil CTOPOHE B pa3Mepe U Ha YCJIOBU-
SIX, IPElyCMOTPEHHBIX JOTOBOPOM (KPEIUTHBIM, TOBAPHOTO WX
KOMMEPYECKOI'0 KpeITa), B pe3y/IbTaTe Yero Mex /1y CTOpOHaMu
BO3HHUKAIOT KPEJUTHBIE OTHOIIIEHUS» 7.

B npuBeneHHOl npuMepe MpocCIeKMBAETCSl HE TOJIBKO OTCYT-
CTBHE JIOTUKH, HO U UTHOPUPOBAHUE JOKTPUHAJIBHOIO MOAXONA
B UCIIOJIb30BAaHUM TEPMHUHA «KPEIUT» [UIsl 0OO3HAUEHHMS Tapa-
rpadga Broporo masbl 42 ['paxnanckoro konekca P® (I'K P®d)
MOCPE/ICTBOM Y3KOT'O TOJIKOBaHHUSI 9TOTO TEPMUHA, MPeCTaBIIsA-
IOLLETO JIUIIb OJHY CTOPOHY IIPABOBOTO SIBJIEHUS — KPEIUT Kak
JeHexHble cpencreal®. Kpome Toro, uepes Takoii Moaxoj orpe-

16 Tam sxe. C. 180.
17 Tocynsn I'. A., Bukynus A. 10., Dxmainsan A. M. Vkas. cou. C. 187.

18 Ha JaHHOe OOCTOSITENIbCTBO YKa3bIBaeT, B yacTHOCTH, B. B. ButpsHckuit. Cwm.:
Butpsuckuii B. B. Kareropun «kpenut» u «KpeanTHbIE TPABOOTHOIIEHUS» B TPaXK-
naHckoM rpase. C. 7.



JeJICHUS COJIEPKaHUsI KPeIuTa TPYAHO BECTH Peub 00 KCIONb-
30BaHUU €ro 11 00OCHOBAHHOCTH «OTHOCHUTEIBHOM CAMOCTOSI-
TeJILHOCTU OTpaciu OAHKOBCKOTO MpaBa».

VYuutbiBasi nocneaHee, Helb3sl HE BbIPA3UTh CBOETO MHEHUSI
B OTHOIIICHWH OIpeJieIeHrs MecTa OaHKOBCKOTO Tpara. [TprHu-
Masi BO BHUMaHUe JIeCTBUTEIIbHbIE MPEANOChUTKYA (hOPMUPOBA-
HUS1 OAHKOBCKOT'O TpaBa, a UMEHHO (hOpMHUPOBAHUE OOIIUPHON
MIPaBOBOU 0a3bl, MBI JOJDKHBI BECTH pedb O OAaHKOBCKOM IpaBe
KaK O KOMILJIEKCHOW OTpPacjM IpaBa, KOTOpasi OTHOCUTCS HE K
COCTABHBIM YACTSIM CHUCTEMbI POCCHIICKOrO IpaBa, a K CUCTEMe
3aKOHOJIATeJIbCTBA, TEM CaMbIM He (DOPMUPYsT «CBOW» MTPABOBBIE
HOPMBI, a 3AaMMCTBYS UX Y IPYTUX OCHOBHBIX (0a30BbIX ) OTpaciei
IpaBa o MPU3HAKY OTHECEHUSI X K OAHKOBCKOM JIeSITeJIbHOCTH.

[MpuHMMas BO BHUMaHKE TO, YTO B OOJIBIIUHCTBE HAYUYHBIX
padoT jieaeTcst aKIeHT Ha SKOHOMHUYECKOW COCTABJISIONIEH Mpa-
BOBOM KaTeropuu «KpeauT», HeJb3sd OOOWTH BHUMAaHHEM U Te
padoTHI, T/Ie TPEeITPUHUMAETCS TOMBITKA, HAIIPOTHB, OMpee-
JIUTh KPEAUT C SKOHOMHYECKOW TOYKU 3PEHHUS] MOCPEICTBOM
npaBoBoU cocTasiisiioen. Tak, B. B. ButpsHckui otmeuasi, 4to
JeuctByoimi ['paxkaaHCKUI KOJIEKC B HEKOTOPOM CTETNIEHU BOC-
MIPUHSJT KaTEerOpUI0 KpeIuTa B SKOHOMUYECKOM CMBICTIE, Orpe-
JeJIsIeT, YTO KaTeropueil «KpeauT» (B SKOHOMUYECKOM CMBICTIE)
OXBATHIBAIOTCSI U BEKCEJIbHBIE MPABOOTHOIIIEHUS, U T€ OTHOIIIe-
Husl, KoTopble B (cT. 822) 'K P® kBanuduimpyorcsi Kak ToBap-
HBII KPEAUT, U OTHOILIEHUS1, CBS3aHHbIE C BBIITYCKOM U MTPOAAKEn



oOymuranuii'®. Takoi moaxo/ BHI3bIBACT Psi/i BO3PAKEHHI.

Bo-nepBbix, ocTaeTcst HESICHbIM, KAKUM MUMEHHO MOJXOA0M K
OMpEENIEHUI0 KpeIuTa Kak SKOHOMUYECKOW KaTeropuu pyKo-
BOJICTBYETCSl YYEHBIH, ISl TOrO YTOOBI PACKPHITh COIEpKaHUE
HCKOMOT'O TepMUHA.

Bo-BTOpBIX, HEIOHATEH U KPUTEPUM, KOTOPBIX MOJIOKEH B OC-
HOBY COJEPKaHUsI KPEAUTA B IKOHOMUYECKOM CMBICIIE TIOCPE/I-
CTBOM OTHECEHUSI K HEMY U BEKCEJIbHOTO OTHOIIIEHHSI, U TOBap-
HOT'O Kpe/iuTa, U HEKOTOpbIX Apyrux. [louemy B TakoMm ciydae
HEJIb351 OTHECTH K COICPKAHUIO UCCIIElyEMOM KaTerOpyu, Harpu-
Mmep, pakTopuHr?

B-Tperbux, TakoW Moaxo/ K ONpeesieHrIo CoAepKaHus Kpe-
quTa (C SKOHOMUYECKOW TOYKM 3PEHHUs]) He TMPUBHOCUT SICHO-
CTH B ONPEJEIIEHUY SKOHOMUYECKOM CYIITHOCTU KPEIUTa, TaK Ke,
Kak ecyii Obl aBTOP TIOMBITAJICS BHIIBUTH COZIEpPXKaHUe MTPABOBOM
KaTeropuu «KpeauT» 4epe3 IKOHOMUYECKYIO COCTABJISIONIYIO, O
4yeM yxe ObLIIO CKa3aHo.

OcTaBUB B CTOpPOHE JaJbHEUIINE, KaK HAM MPECTaBIISETCS,
OeccMBbICIIEHHbIE WILTIOCTPAIIMM UCKAKEHHOTO TIOHUMAaHUSI CYIII-
HOCTH KpenuTa (0aHKOBCKOTO KpeauTa), 00paTiM BHUMaHHE Ha
OVH aCMeKT KaK SKOHOMHYECKOW, TaK M IMPaBOBOM TUCKYC-
crd. ABTOPHI TIEJIOTO psijia paboT, MIPUBO/IS JOCTATOYHO MIMPO-
KWl CIIEKTP MHEHHWI B OMpeAe/ieHUH TIOHSITUSI KPEIUTa, PEeIKO
YTPYKJAIOT ceOsl B TOM, YTOOBI YETKO Pa3BECTU [IUTHPYEMbIe Ha-

19 Butpsauckuii B. B. Kareropuu «kpemur» U «KpPEOUTHBIE IPABOOTHOLLEHUS»
B rpaxaanckoMm mpase. C. 8—10.



YUHBIE TPYIbI 110 MPEAMETY HCClleloBaHusA. Benp, 1eicTBUTEb-
HO, B OMHHUX paboTax KPeAWuT MPEACTaBJICH C MO3UIMN UHCTPY-
MeHTa OaHKOBCKOM c(pepbl, B APYTMX — KAK YHUBEPCATBHOE Cpe/l-
CTBO, HaxoJsllee caMoe INMPOKOE MPUMEHEHUE BO BCEX ce-
pax xu3HU. [Ipy 3TOM HEOOXOIMMO YUYMTHIBATH M HAIpaBJICH-
HOCTb HCCJIEIOBAHNS HA COLIMAJIBHBIE, SKOHOMUYECKUE, MTPaBO-
BbIE Y NHbIE BCEBO3MOKHBIE 2JIEMEHTHI.

Ipu BbIsABIEHNH MPABOBOM CYLHOCTH OaHKOBCKOI'O KpeauTa
HEOOXOIMMO yUYHTBIBATh PsJl ACTIEKTOB, KOTOPBIE TOJKHBI ObITh
TIOJIOKEHBI B OCHOBY €€ U3yUYEHUS.

Taxk, npezncTaBisieTcsi OMMOOYHBIM TIOIXOJ K HUCCIIEIOBAHHIO
0aHKOBCKOI'O KpeJuTa, OTIIPABHBIM MOMEHTOM KOTOPOT'O BBICTY-
NaeT MOJIOKEHUE O €ro MeXOTpaciaeBOM Xapakrepe. JlaHHBIN
TEPMUH SBJISIETCA YaCTHOIIPABOBBIM (I'PakIaHCKO-IIPABOBBIM), &
BO3MOKHOCTb €I'0 UCIOJIb30BAHUS B OCTAJILHBIX OTPACIIAX IpaBa
JOITyCKAaeTCsl 3aKOHO/IaTeNIeM B TOM Mepe, B KakoW 3TO HeoOXo-
JVMO U1l YPEryJUpOBaHUsl OTHOIIEHUI B MEXOTPACIEBOM I10-
ne. [Ipu 3TOM CyiecTByeT HEOOXOIUMOCTh YSICHEHUsI BOIIPOCA!
UCTIOJIB3YETCS JIM TEPMUH «KPEAUT» B TOM WJIM KHOM HOpMAaTHB-
HOM IIPaBOBOM aKTe KaK YaCTHOIPABOBOMH, JTMOO OH UMEET CBOE
CaMOCTOATEJILHOE 3HAUYEHUE J1s1 IPUMEHEHUS €T0, HallpuMep, K
HAJIOTOBBIM MJIM (PMHAHCOBBIM OTHOLIEHHAM? OTBET Ha MOCTAaB-
JIEHHBII BOIPOC MOXHO HAlTH B 001Ie HOPME OTPAC/IEBOro 3a-
KOHOJATEJILHOTO aKTa O MOPSAJKE IPUMEHEHN A T'PakK IaHCKOTO 3a-
KOHOJATEJIbCTBA K OTHOILIEHUAM, BBICTYIIAIOIMM ITPEAMETOM pe-
ryaupoBanus JaHHoro akta. Harmpumep, m. 1 cr. 11 Hanoroso-



ro kogekca PO (HK P®) ykaspiBaer, 4T0 «MHCTUTYTHI, IOHATHS
Y TEPMHHBI I'PaXJAHCKOrO, CEMEMHOIO M APYTrMX OTpacieu 3a-
KoHoAartesnbcTBa Poccuiickon ®eaepanuu, UCNoOIb3yeMble B Ha-
crosiiieM Kojiekce, MpUMEHSIOTCS B TOM 3HAaY€HUU, B KAKOM OHU
UCTIOJNIB3YIOTCSI B 3TUX OTPACIISIX 3aKOHOAATENbCTBA, €CIIM MHOE
He npeaycMoTpeHo HacrosimmM Kopekcom», a cr. 65 HK PO
pacKpbIBa€T CoAEpKaHUE HAJIOTOBOT'O KpeuTa Yepe3 U3MEHEHUE
CpOKa yIIaThl HaJIora Ha CpoK OT TpeX J10 oHoro roaa. Eciu Bce
e MPUAEePKUBATHCS MO3UIIMKM MEKOTPACIIEBOTO XapaKTepa Tep-
MHHA «KPEIUT», TO MOKHO OTMETUTH, YTO IOMUMO JAHHOT'O TEP-
MUHA ¥ OOJIBIIUHCTBO JIPYTUX TEPMUHOB TPAKIAHCKOTO 3aKOHO-
JlaTeIbCTBa, HAIIPUMep «JIEHEKHbIE CPEICTBA», «MH(pOpMAIsI»,
«JIOTOBOP», «IIPABO COOCTBEHHOCTU» U T.[I., BBICTYNAIOT MEXOT-
pacyieBbIMH, 32 UCKJIIOUEHUEM, MOKATYW, TEPMUHOB «IPAKIAAH-
CKO€ 3aKOHOJIaTeJIbCTBO», «IPaXJAAHCKOE MPaBO» U BCEX TEX, KO-
TOpBIE B COAEPKAHUU UMEIOT CJIOBO «I'PAXkJIAHCKOE».

Takum 06pa3oM, HET HEOOXOMMOCTH KJIACTh B OCHOBY UCCIIe-
JOBaHMS TTPU3HAK MEKOTPACTIEBOTO XapaKTepa KaTeropun «oaH-
KOBCKUW KPeAUT» («KPEOUT»), MOCKOIbKY 3TO HUKAKUM O0Opa-
30M HE MOXET OTPA3UThCS Ha OINpPECSICHUM €€ COleP/KaHUSsI.

Kpowme Toro, Heo6X0IMMO YIUTHIBATh M JIOKTPUHAJIBHBIN IO/
XOZI K OMpelesieHNI0 MecTa OAaHKOBCKOTO KpeauTa (KpeauTa) B
JeuctByomem I'paxganckoM koaekce. Bee miaBel 1 maparpadbl
paza. IV «OtnenbHble BUIBI 00s13aTebcTB» ['K PO onpenensior
THUIIBI U BUJBI TPAKIAHCKO-TTPABOBBIX 00SI3aTEIIbCTB.

3aKoHOJaTelb MOCBATUI 3aUMY, KPEIUTY, TOBAPHOMY U KOM-



MEPUYECKOMY KpeauTy oTenbHble naparpadsl riasbl 42 'K PO.
JlanHas r1aBa He MMeeT maparpada, HOCBSIIEHHOTO OOIIUM O-
JIOXKEHUSIM, YTO JAAET OCHOBAHME paccMaTpuBaTh naparpadsl 1o
OTHOILLEHMIO APYT K JPYry Kak paBHO3HAYHBbIE, a, CJIEI0OBATENBHO,
JIOTOBOPBI OTHOCUTEJILHO COIEPkKAHUS KaxI0ro naparpacda Kak
camocTrosiTesbHble. OJHAKO B IOPUINYECKON JIMTEPAType BCTPE-
YalOTCS VHbIE MMOAXOAbI TOJIKOBAaHWA CTPYKTYpPbl JAaHHOM IJIABbI
['pasxgaHCKOrO KOJEKca.

OcHOBHasi NO3U1IMSI ABTOPOB CBOJUTCS K ONPEAEICHUIO 3aBU-
CUMOCTH KpeJiiTa OT 3a1ma, KOrja MOCAeJHUM paccMaTpuBacT-
Ccsl B KQUeCTBE POJOBOrO MOHSATHS, a IePBbIid — BUAOBOro 0. Ap-
TYMEHTOM TAaKOM MO3UIMM YUYEHBIX BBICTYNAET HAJIMYME OTChI-
J04HON HOpMBI 11. 2 cT. 819 'K P®: «K oTHOeHusm no kpe-
JUTHOMY JIOTOBOPY HMPUMEHSIOTCA NPABUJIA, PEAYCMOTPEHHBIE
naparpacoM 1 HacTosIen IaBbl, €CJIM MHOE HE MPeLyCMOTpe-
HO ITPaBUJIaMM HACTOSIIIETo naparpada v He BhITEKAaeT U3 CyIlle-
CTBa KpenuTHOoro jaoroBopax». Tak, B. B. BurpsHckuii nuier,
YTO «CpeIy NMPABUJ O KPEAUTHOM JIOTOBOPE MMEETCS MOJIOKE-
HHUE O TOM, YTO K OTHOUIEHUSM IO KPEIUTHOMY JIOTOBOPY MOJ-
JIe’KaT MPUMEHEHUI0 B CyOCHJMapHOM TOPsiIKE HOPMBI O JIOTO-

0w, Harp.: I'paxgaHckoe npaBo: YueOnuk. B 2 1. T. IT / Tlog pen. A. I1. Cepre-
eBa, 0. K. Tosncroro. M3nanue BTopoe, nepepad. u gon. M.: ITPOCIIEKT, 2000. C.
430; Homonos B. H., Kpbuioa M. A., IllecrakoB A. B. ®uHaHCOBOE U OaHKOBCKOE
npaBo. CioBape-cripaBounuk / ITox pex. O. H. T'op6ynosoit. M.: UH®PA-M, 1997.
C. 116; Burpsxckuii B. B. Kareropuu «kpeiur» U «KpeAUTHbIE IPABOOTHOLLEHUS»
B rpaxaaHckom mnpase. C. 10—11.



BOpe 3aiiMa»2!. D10, B CBOIO 0UYepe/ib, JaJI0 TIOBOJ aBTOPY MPUIi-
TH K CJIE/1yIOIIEMY BBIBOJY: «JOTOBOP TOBAPHOIO KpeauTa (KaK u
KPEAWTHBIN TOTOBOP) HAMJIEKUT KBATM(UITUPOBATH KaK OT/IEIb-
HBIW BUJI JJOTOBOpA 3aiiMa» 2,

Taxkoii moaxoj1 K orpeie/IeHUI0 MecTa KpeiuTa B I71aBe 42, Ko-
ra coepKaHue OTCHUIOYHON HOPMBI CTAJIO0 €JUHCTBEHHBIM Be-
COMBIM apryMEHTOM OTHECEHHsI KpeJUTa K pa3HOBUTHOCTH 3aii-
Ma, BbI3bIBAET HEKOTOPYIO pacTepsHHOCTb. Hamm Bo3paxeHus
KacaloTCsl CJIEAYIONIEro.

Bo-nepBbix, HopMa 11. 2 cT. 819, KaK yke 0TMeYaoch, SBISAET-
Cs1 OTCBUIOYHOM U BBICTYIIAET IPUMEPOM OCOOOTO IOPUIUKO-TEX-
HUYECKOT0 MpHeMa, CriocoO0OM peryJiipoBaHusl, KOrjia MUMeeT Me-
CTO «OTChUIKA K periaMeHTallMM CXOAHBIX OTHOLIEHUM, yCTa-
HOBJIEHHAs 3aKOHO/IATeIbHBIM MopsiAKoM» 23, Llenb Takoro cyo-
CUJIMAPHOTO (AOMOJHUTENILHOTO) MPUMEHEHHUsI 3aKJII0UaeTcs B
NepByI0 o4epe/lb B UCKJIIOYEHUH AyOIMpOBaHUsI HOPMATUBHOTO
marepuaa.

Bo-BTOpHIX, TIOIOOHYI0 KOHCTPYKIIMIO OTCHIJIOYHOW HOPMBI
3aKOHOJATEITh UCTIONB3YET U MPHU YPEryJIUPOBAHUU JAPYTUX 00sI-
3aTeJIb.CTBEHHBbIX OTHOLIeHUH. [IpruBeaeM TobKo JBa 3aKOHOAA-

2 Butpsuckuii B. B. Kareropuu «kpemuT» U «KPEOUTHBIE IPABOOTHOLLEHUS»
B rpaxaanckoMm mpase. C. 10.

22 Tam xe. Cm. nonpoduee: BurpsiHckuii B. B. JJoroBop 3aiimMa: o0Ipe MoioXeHust
W OTeJbHbIe BUJIBI IoroBopa. M., 2004. C. 305—330.

z I'paxxgasckoe mpaBo: Yue6nuk. B 2 1. T. II. Iomytom 2 / Iog pen. E. A. Cyxa-
HOBa. 2-e u311. epepad. u gom. M., 2002. C. 224. Cum. Takxke: ClnoBapb rpaXkIaHCKOTO
npasa / Ilog pea. B. B. 3anecckoro. M.: UTHOPA-M, 1997. C. 16—17.



TeJbHbIX TpuMepa. Tak, 1. 2 cr. 567 'K P® rnacur: «K dozosopy
MEHBL NPUMEHIONICSL COOMBEMCMBEHHO NPABUAA O KYNAe-npooa-
arce (11, 30), eciiv 3TO HE MPOTUBOPEYUT MTPaBUJIaM HACTOSIIIIEH
I71aBbl U CYILIECTBY MeHbl» (Kypcus Moil. — C. C.). TpyaHo npea-
MOJIOKUTh, UTO MPUBEIEHHAs] HOPMa MO3BOJISIET YCOMHUTBCS B
CaMOCTOSITEJIBHOCTH JIaHHOW JIOTOBOPHOM KOHCTpyKumu2*. Ha-
NPOTUB, JOKTPUHAJIBHBINA MOAXOJ BbIpakaeTcsl B ONpelesIeHUN
JIOTOBOpPA MEHBI KaK CAMOCTOSITEJIbHOTO TUIIA I'PakIaHCKO-IIpa-
BOBOTO JI0roBOpa. Bropoii mpumep kacaercst BO3MOKHOCTH ITPU-
MEHEHHUs TIOJIOKEHUI JOTOBOPHBIX 0053aTENbCTB K MPABOBOMY
WHCTUTYTY JEWCTBUS B UyKOM HHTepece Oe3 MopydeHwus, uTo,
€CTECTBEHHO, HE YMaJIsIeT CaMOCTOSITEJIbHOCTU TIOCJIEIHETO, SIB-
JISIOIIETOCS TI0 CBOEl ITPaBOBOM IMPUPOJIE BHEIOTOBOPHBIM 0051-
3aresibCTBOM. Tak, cr. 982 I'K P® omnpenenser, 4yro «ecnu 1m-
110, B MIHTEpecax KOTOPOro MpeapuHUMAIOTCs AeUCTBUs O6e3 ero
NOpy4YeHUsi, OfI00pPUT ITU AEUCTBUS, K OTHOIIEHUSM CTOPOH B
JAJIbHEUIIEM NPUMEHSIOMCSL NPABUNA O 002080D€ NOPYHUEHUS UNUL
UHOM 002080pe, COOTBETCTBYIOIIEM XapakTepy MpeapUHSATHIX
JEWCTBHI, 1axke ecr 0f00peHre ObIJIO YCTHBIM» (KYpPCHB MOM. —
C. C).

B-Tpertbux, eciu 06paTuThes K CTPyKType miaB [ paxaaHcKo-
IO KOZIEKCa, OCBSAIIEHHbIX, B YACTHOCTH, KYILIE-ITPOJIaKe, apeH-
e, NOAPSILY, TO MOKHO C YBEPEHHOCTBIO YTBEPKAATh, YTO 3aKO-

2 TonoOHBIi IOPUAXIECKUI TIpUeM UCTIoNb3yeTcs Takke B cT. 1011 «I[IpumeHenue
K areHTCKMM OTHOUIEHUSIM IpaBUJI O JIOroBopax nopyudeHus u komuccun» I'K PO,
ctr. 834 T'K P® «JloroBop 6aHKOBCKOro BKJIaaa» (a03. 1 m. 3), ct. 585 «OTuykneHue
MMYLLIECTBA 101 BbIILIATY PeHThl» (1. 2) 'K P®.



HOZIATeJIbHAS! TO3UIIMSI OTIPEIEIEHUsI BUAOB IPaKAAHCKO-TIPaBO-
BBIX JJOTOBOPOB B PaMKaX COOTBETCTBYIOIIUX IJIaB BbIPAXKAETCS
WHaue, YeM MOCPeICTBOM HUCIIONIb30BAHUS OTCHIOYHBIX HOPM.

Takum obpazom, éce napaezpaghol 2nasvl 42 I'K PD pezyau-
PYIom camocmosimenvHovle 8Udbl 002080PHbIX KOHCMPYKUUL, a
UMEHHO 002080p 3aliMda, KpeOUMHbIL 002080p, 002080p MOBAPHO-
20 Kpeouma, u 0053amenbCmeo, 603HUKAIOWee U3 KOMMEPUECKO-
20 Kpeouma.

Bo3sBpainasice k cTpyKType I1aBbl 42, 3aMeTuM, YTo naparpad
BTOpO «KpeauT» 1i1. 42 NMOCBSIIEH HeMOCPEACTBEHHO OAHKOB-
CKOMY KpeaWTy, a He KpeauTy BooOie. B cBoio ouepenp, ma-
parpad Tperuid « ToBapHbIM 1 KOMMEPYECKUI KPEIUT» JaHHON
I71aBbl, HAIIPOTUB, YETKO BBIJIEJISIET €I11e JBE PA3HOBUAHOCTU Kpe-
JUTa MIOMUMO TOM, KOTOpasi yKazaHa BO BTOpoM naparpade. [lo-
9MOMY OA5L YCMPAHEHUSL UCKAINCEHHO20 MOAKOBAHUS CIPYKIMY-
put 2naevl 42 'K P® npedcmasnsemcs 603MONCHbIM YIMOUHUMb
HazeaHue napazpagha mopozo u cihopmyaupoeams e2o Kak Oam-
KOBCKUIL Kpeoum, umo no360Aun 4emKo pas3zpaHuuums pasHo-
BUOHOCU O0UEll Kamezopuu «<Kpeount» .

BONbIIMHCTBO  1OTOBOPHBIX  (BO3ME3[IHBIX) KOHCTPYKIMIM
MMEIOT ABYCTOPOHHHUU XapaKTep, COCTOSAT W3 JIBYyX OCHOBHBIX
00513aTeJIbCTB, COIECPKaHNE KOTOPHIX BBIPAXKAETCS B HAJIMYUH CO-
OTBETCTBYIOIIMX CYOBEKTHBHBIX MPAB U KOPPECTIOHIUPYIOIINX
UM CyOBEKTUBHBIX 00s13aHHOCTEN. OJIHO U3 TAaKKX 00SI3aTENbCTB,
KaK MPaBUJIO, CBSI3AHO C MepeJayvell IeHeKHbIX CPEJICTB B OILjIa-
Ty TOBapa, paboT WU YCIIYT U IO3TOMY SIBJISIETCSI XapaKTEPHBIM



JUIsl BCEX JOTOBOPOB, HE OTpakasi TEM CAMbIM CIIEIU(PUKH KaxK-
noro u3 Hux. CrieoBaTeIbHO, BCTPEUHOE 00sI3aTeILCTBO 00s13a-
TEJIbCTBY 10 NIEpeAaye JEeHEr MOKHO paccMaTpuBaTh Kak KBaJIM-
(punmpyromee s onpeAeseHrs CyIecTBa IpaxkAaHCKO-ITPaBo-
BOT'O JIOTOBOPA, KOTOPOE, B CBOIO OYEPE/ib, U HAIILIO OTPaKEHUE
B Ha3BaHWM IVIaB U naparpadoB 4yacTy BTOpoU I'paxmaHcKoro
Koziekca. Ilpu ompeneneHny Takoro KBaIU(UITMPYIOIIEro oos-
3aTeJIbCTBA MOKHO PYKOBOJICTBOBATBCS 3aKOHOAATEIbHBIM TPU-
€MOM, HalIeJIINM BblpaXeHUE MPU ONpeeSIeHUH TPUMEHUMO-
ro mpasa K JIoroBopy B pamkax cT. 1211 'K P®. Peus uger 06
o01eM rmoaxoae TokoBanus nonoxeHuda 1. 1 cr. 1211 'K P®:
«TIPaBO CTPaHBbl, C KOTOPOU IOrOBOp Haubojiee TECHO CBSI3aH».
[To obmemy mpaBwiy (. 2 cr. 1211) oHO ompepensieTcsi Kak
IIPaBO CTPaHBI, IJ€ HAXOAUTCSA MECTO KUTEIbCTBA MM OCHOB-
HOE MECTO JIEATEIbHOCTU CTOPOHBI, KOTOpasi OCYIIECTBIISAET UC-
NOAHeHUe, UMelouee peularouiee 3HaveHue 01s COOepHCaHust 0o-
206opa (kypcuB moi. — C. C.). [Tomumo oOriero npasuia onpe-
JEJIEHNS TpaBa CTpaHbl, ¢ KOTOPOW JOTOBOP TECHO CBS3aH, 3a-
KOHOJIaTe/b OKA3bIBAET IOMOIIb B OINPENEIEHUN TaKOro MpaBa
1 ykaspiBaet (1. 3 cr. 1211), yTo B JOroBOpe KYIUTU-ITPOAAKHU
CTOPOHOM, KOTOpasi OCYHIECTBISIET UCIOIHEHUE, UMEIOILIEe pe-
HIAIOIIEE 3HAYEHUE U1 CONEPKAHUS JOTOBOPA, BBICTYIIAET MTPO-
JaBell, B JOTOBOpPE apEHUs — AAPUTENb, B JOTOBOPE APEH/IbI —
apeHaonaTesb, B IOroBOpe Nnoapsaa — NoApsiAuuK U T.4. To ecth
IUIsI IOTOBOPA KYTUTU-TTPOJIAKU KBATADUIIMPYIOIIAM 00sI3aTe b~
CTBOM BBICTYIIaeT 00513aTeIbCTBO TIO Tiepeiaue Bely (ToBapa) B



COOCTBEHHOCTb, JIJIsI JIOTOBOPA apeH/Ibl — 00S13aTeIbCTBO T10 T1e-
pe/iave UMyIIecTBa BO BpEMEHHOE BJIa/ICHNE 1 TTOJIb30BaHUE HJTH
BO BpEeMEHHOE TI0JIb30BaHKE, B JOTOBOPE MOAPsIa — 00s13aTeNb-
CTBO MO BBHITIOJIHEHUIO paboThl U Tepeayde pesysbTata padboThl
3aka3uuky>. CioxHee 0OCTOUT /IEJO C ONpeieieHeM TaKOBOTO
00s13aTeNbCcTBA MPUMEHUTENTBHO K 1aBe 42 'K PO.

[pu onpesesieHNN CTOPOHBI, KOTOPAsi OCYIIECTBIISIET MCHOI-
HEeHUe, UMelolliee periamliee 3Ha4YeHue )il CoepKaHusl JJoro-
BOpa 3aiiMa W KPEIUTHOTO JIOTOBOPA, 3aKOHOJATEIh OTpe/IeNisi-
eT ee KaK 3aiMMOJIaBell U KPeJUTOP COOTBETCTBEHHO, B UYeM, Kak
HaM TIpeNCTaBIISAETCs, MPOCICKUBACTCS HETOCIIEI0BATETbHOCTh
3aKOHOJATeIsl, BCTYMNAIIasl B MPOTUBOPEUUE C IMOJOKEHUSIMU
raBel 42. Peub uaeT o TOM, YTO B JOrOBOpE 3aiiMa MpUCYT-
CTBYET TOJIBKO OfIHO 0OSI3aTeNIbCTBO, CBS3aHHOE C BO3BPATOM 3a-
EMIIMKOM 3aMMOJIaBIly CyMMBI 3aliMa MJIM PaBHOTO KOJIMYECTBA
JPYTHX MOMYYEHHBIX UM Belllel Toro ke poaa u kadecrna. Ciie-
JOBAaTEJIbHO, MPUMEHUTEIBHO K JJOTOBOPY 3aiiMa MOXXHO BECTH
peub TOJIBKO 00 OIHOM 00s3aTeNbCTBE, KOTOPOE MO CMBICTY II.
2 cr. 1211 I'K P® n nomxHo crarh KBanuduuupyoumm. Jpyru-
MU CJIOBaMH, UMEHHO UCTIOJIHEHHE 3aeMIIUKA UMEET pelaloriee
3HAUEHMe ISl COIEPKAHUsI JIOTOBOpA 3aiiMa, a 3HAUUT, TpUMe-
HMMOE TIPaBO JOJDKHO OMPEAeNSThCS Yepe3 MpaBo CTPaHbl, Ie
HAXOJMTCSI MECTO KUTENIHCTBA MJIM OCHOBHOE MECTO JIeSATEIbHO-
CTY 3aeMIIMKa. i1 KpeJUTHOTO ke I0rOBOPa, SIBJISIOIErocs Mo

%5 Cm.: Conomut C. K., Conomuna H. T. MexayHapomHOe YacTHOE MpaBo (oOrmas
yacTth): YuebHoe nocooue. Ynra: 3UIT CuoYIIK, 2004. C. 59.



CBOEH MPUpPOJIe IBYCTOPOHHUM, XapPaKTEPHO HAJIMUUE ABYX 00sI-
3aTeJIbCTB, U3 KOTOPBIX TOJIBKO OJJHO MOKHO MPU3HATH KBATU(U-
UpyomuM. Takum 00s13aTeTIbCTBOM BBICTYIIAET 00513aTeIbCTBO
0 TMPEJIOCTABJIECHUI0O CYMMbl KPEAUTA KPEJUTOPOM 3a€MIIUKY,
a, CJIe/IOBATeNIbHO, TPUMEHUMOE TTPaBO OyJeT ONpeAeIsAThCS Ye-
PE3 MECTO KUTEJILCTBA UM MECTO OCYIIIECTBJIEHUS JIESTEIbHO-
CTU KpeauTopaZ®.

Takum obpazom, MOICHO 3AKAIOUUMDb, UIMO HA36AHUe napa-
epagpa nepeozo «3aem» 2nasvl 42 coomHocumcs ¢ 0osizamens-
CMBOM NO 8036PAMY 3AEMULUKOM 3AUMOOABUY CYMMbL 3ATIMA UMY
PABHO20 KOAUMECMBA OPY2UX NOAYUEHHBIX UM BEULEll 020 Jice
pooa u kauecmea, a Hazeéauue napazpaga emopozo «Kpeoum»
C 00513aMeAbCmeoM no NPeOOCMABAEHUIO CYMMbl Kpeouma Kpe-
OUMoOpoM 3aeMUUKY.

B opuauyeckoil nuteparype moj KpeauTHHIMU OTHOIIIEHU-
SIMU TIPEJJIaraeTcsl MOHUMATh BCE MPABOBbIE OTHOILIEHUS, BO3-
HUKAIOIKe MPU NPeIOoCTaBIeHnu (Mepejaye, UCoIb30BaHUM 1
BO3BpATE) IEHEKHBIX CPEICTB WIM APYTUX BEILEH, ONpeaessie-
MBIX POIOBBIMHU MPU3HAKaMM, Ha YCIOBUM BO3BpaTa?’.

[Ipy 3TOM MO KpeAWTHHIM IMPABOOTHOIIEHUEM ObUIO Obl

26 VyuTEIBas M3NOKEHHOE, 3AKOHOIATENIO clieflyeT MO0 U3MEHHTh CofiepKaHue TI.
3 cr. 1211 TK P® B yacTu, Kacaiomencs: orpeeseHusi CTOPOHbI, UCTIOJTHEHNE KOTO-
poii MMeeT peliaioiee 3HaYeHUe IS JOroBOpa 3aima, JIMOO OTHECTH OIpefesicHue
MPUMEHHUMOTO TIpaBa yepe3 MpaBO CTPAaHbl 3aMMOJIABIIA K CIEIHUAIbHBIM CITyJasiM I1.
4cr. 1211 TK PO.

27 Cwm.: Komnaneen E. C., TTonosckmii 3. T, [IpuveneHne 3aKOHOIATENBCTBA O Kpe-
JIUTOBaHUM M pacyerax. M., 1967. C. 72, 73.



HEMPaBUJIBHO TMOHUMATh BCSIKOE MPABOOTHOIIEHUE, BO3HUKAIO-
1iee npu nepegaye HeHHOCTe!, KOTia Moly4YeHue UX SKBUBAJICH-
Ta OT/IEJIEHO HEKOTOPHIM MPOMEXYTKOM BpeMeHu. [Ipu Takom
MOHMMAaHWM K YUCTY KPEIUTHBIX CJEIOBAJIIO Obl OTHECTU OTHO-
IIEHWS1, BOSHUKAIOIIHE U3 KYIUIM-TIPOIaXH, TIOCTABKH, MOAPSAA,
NEePeBO3KH, T.€. T€, KOTOPbIe COCTOSIT B Mepeade TOBAPOB WU
NIPeIOCTaBJICHUN YCIIYT JI0 MX OIUIaThiS,

[IpencraBnsiercss He coBceM oOocHOBaHHBIM BbiBOA JI. T
EdumoBoii, KOTOpPBIN OHA [IEaeT U3 BbIIIE YKA3aHHOTO OIpe-
JeJICHUS] KPeIUTHOTO MPaBOOTHOILIEHU S, MpeiokeHHoro . I'.
[Tononckum B 1960-x ronax. Tak, JI. I'. E¢pumoBa nonaraer, 4to
«BCE KPeJUTHbIE TTPABOOTHOIIEHUSI CBOUJINCH, B OCHOBHOM, K
noroBopy 3aiiMa»?’. Eciu ke ObiTh TounbiMU, . I'. Tlononckuit
B TO BpPeMsl YKa3bIBAJI, YTO «BECh CJIOKHBI KOMIUIEKC TPaXkIaH-
CKO-TIPABOBBIX OTHOIIIEHU BO3HUKAET U3 TPEX CIOKUBIIMXCS B
COBETCKOM T'Pak/IaHCKOM IpaBe CaMOCTOSITEIbHBIX JIOTOBOPOB:
JIOroBOpa 3aiiMa, IOrOBOpa BKJIaJa, pACYETHOTO U TEKYIIETO cue-
Ta ¥ JOroBOpa OaHKOBCKOM CCYIIbI» .

BaHKOBCKMIA KpeUT Kak 0053aTeIbCTBO OTJIMYAETCS OT 3aeM-

28 Takoro MO/IX0/1a, B YyacTHOCTH, npuiaepxuBanuck . I'. TlonoHckuit (IIpaBoBbie
OCHOBBI OaHKOBCKOTO KpeauToBaHus IpomeiuieHHocTH B CCCP. ABToped. muc. ..
Kauz. opuf. Hayk. M., 1963. C. 5) u 5. A. Kynuk (KpenutHsie 1 pacueTHble OTHO-
mieHus B roprosie. M., 1970. C. 7).

» Edumosa JI. T'. Teopus 1 mpakTHKa 3aeMHO-KPEeJUTHBIX OTHOWIeHuH // FOpuau-
yeckmit mup. 2000. Ne 1. C. 23.

30 Monouckuit 3. T. IIpaBoBBIE OCHOBBI GAHKOBCKOTO KPEIUTOBAHUS MTPOMBIIILICH-
noctu B CCCP. M., 1963. C. 5.



HOTo 00s13aTeNIbCTBA TIO0 MPU3HAKY HarpaeieHHocTu. Comepika-
HHE 32eMHOT0 00513aTeJIbCTBA CBOIUTCS K 00S3aHHOCTH 3aeMITH-
Ka BEPHYTb 3aUMOJIABIly paHee MOMyUYeHHYIO JICHEKHYI0 CYMMY
WM paHee MoJyuYeHHOe KOJIMYECTBO Bellel TOro e poaa U Ka-
YeCTBa, a, CJIeIOBATENIbHO, TAHHOE 0053aTeIbCTBO OIpeIesIeTCs
JIEMCTBUEM, HAIPABJIEHHBIM OT 3a€MINMKa K 3auMofaslly. baw-
KOBCKUIL dice Kpedum (KpeoumHoe 0053amenbcmeo), 8biChynas
K8ANUPUUUPYIOUWUM 00S3AMENbCIBOM 051 ONPEOENEHUSL COOED-
HCAHUSI KPEOUMHO20 002080Pd, OONAHNCHO ONPEOeNsiMbCsl KaK 0051-
3amenvpCcmeo, 8 CUNY Komopozo Kpeoumop (0anK uau uHasi Kpe-
OUMHASL OPeAHU3AUUSL) 00SI3AH NPEOOCMABUMb OEHENCHbIE CPeo-
cmea (Kpeoum) 3aemMuguKy, a 3aeMuwuK umeem npaso mpeoo-
6aMb OM KPeOUMopa maxoli nepeoauu 8 pazmepe U Ha YCAo8usix,
NPeoyCMOMpPeEHHbIX KPeOUMHbIM 0020860poM. TO eCTh peub UJET O
HaMpaBJIeHHOCTH JICUCTBUS OT KpeauTopa K 3aemiuky. CoBep-
IIeHre JIeNCTBUS OO0SI3aHHBIM JIMIIOM B KPEIUTHOM OOsI3aTeb-
CTBE CO3/Ia€T JIOJIT HA CTOPOHE 3aeMIIUKA, ¥ IO3TOMY B YUCTOM
BUJIC HE SIBJISICTCS] ICHEXKHBIM 00sI3aTeIbCTBOM, KOTOpOe (B y3-
KOU TPaKTOBKE) BCEr[a HaIlpaBJIeHO Ha TOrallleHue JIEHEeKHOTO
JIOJIra TJIaTEKOM.

Takum 06pa3oM, IMEHHO HalpaBJIeHHOCTh OAHKOBCKOTO Kpe-
JIMTAa OT KPeJUTOpa K 3aeMIIUKY OTJIMYAET €ro OT 3aeMHOT0 00sI-
3arenbcTBa. [Ipruem Takasi HaMpPaBAEHHOCTh MPUCYTCTBYET U B
JPYrux BUOAaX KPEAuTa, a UMEHHO TOBAPHOM M KOMMEPUYECKOM.

Kateropusi «0aHKOBCKHMIA KPEAUT» COOTHOCUTCS TOJBKO C OfI-
HUM 00SI3aTeJIbCTBOM, BOSHUKAIOINM W3 KPEIUTHOTO JOrOBOpPa



U KBUIA(DUIMPYIOIIMM €r0 B KauyecTBe TaKOBOro. BaHKOBCKUI
KpeuT He 0003HaYaeT Bce Te 00sA3aTeIbCTBa, KOTOPhle BO3HHM-
KaIOT W3 KPEJUTHOTO JIOTOBOPA, TIOCKOJIBbKY, BBICTYTIAsI TIPABOOT-
HOITICHWEM, OH HEe MOJXET IPEJICTaBIATh COOOM HECKOJILKO Tpa-
BOOTHOIIICHUI. B 3TOM mojxoie nmposBiseTcs: Hellerecooopas-
HOCTb pa3rpaHUveHUs IPaXJaHCKUX MTPABOOTHOIIEHUI Ha TIPO-
CTBIE W CJIOXHBIE, TJIe MOCTIeHUE TTpeJlaraeTcsi pacCMaTpyuBaTh
KaK MPaBOOTHOIIIEHHsI, B KOTOPBIX 00€ CTOPOHBI 00IaJal0T Kak
npaBaMH, Tak 1 oOsizaHHOCTAMU®!. «[loHATHE ClIOKHOTO 00s13a-
TEeJIbCTBA HUKAK HE BITUCHIBAETCS B TMOHSTHE O TMPABOOTHOIIIE-
HUM BOOOIIIE, KaK CBSI3U, COCTOSINEH U3 OJHOTO MpaBa M OHOW
o0s13aHHOCTU»2. CofepkaHMeM 00S3aTeNIbCTBA KaK TpakJIaH-
CKOT'O MPABOOTHOIIEHUS SIBJISIOTCS] CyObEKTUBHOE MPABO U KOP-
pecroHiMpyIasi eMy CyObeKTUBHAS MPABOBasi 0OS3aHHOCTb.
B kpeuTHOM 00s13aTe/IbCTBE MBI BeJIeM peub O MpaBe 3aeMITH-
Ka TpeOOBaTh MpEeAOCTaBICHUS JCHEKHONW CYMMBI (KpeauT) U
00 00S13aHHOCTH KPEeAUTOpa MPEIOCTABUTDh TAaHHYI0 CYMMY, KO-
TOpPbIE «HAXOMASITCS B HEPA3PHIBHOM JUAJICKTUYECKOM €MHCTBE,
TMIOJTyYaIoIIeM CBOE BBIpaXKeHHE B PEaJIbHBIX OOIIECTBEHHBIX OT-
HOIIIEHUSIX» >3, MEX/Ty 3aeMIIUKOM U KPETUTOPOM.

UL I'prGaHOB TOBOPHIT O BO3MOXHOCTH JI€JIEHHUSI TPAKAAHCKUX MPABOOTHOIIE-
HUIA Ha 1pocThie U ciioxkHble. CM.: CoBeTcKoe TpaxkaaHcKoe npaBo: YueOHuk. T. 1/
IMon pen. B. I1. I'puanosa, C. M. KopreeBa. M.: IOpunnueckas auteparypa, 1979.
C. 103.

32 Benos B. A. I'paxxpanckoe mpaso: O0mas u ocobeHHas 4yactu. YueOHuk. M.: AO
«Uentp I0OpUndOP», 2003. C. 696.

33 Hodpe O. C. M36panHBIe TPYIHI MO IpaxkAaHCKOMY IpaBy: V13 HCTOpHY IIMBIIIH-



[Tpu rccnemoBaHMM KaTeropun «OaHKOBCKUW KpeauT» odpa-
maer Ha ce0s BHUMaHWE HEKOTOpasi BOJIBHOCTh COBPEMEHHBIX
YUEHBIX B HCIOJIb30BAHUY TEPMUHOJIOTHH, KOT/Ia OIHA TEPMUHBI
MOIMEHSIOTCS IPYTMMU WU UCTIONB3YIOTCS] B HETOYHOU (pOpMYy-
JupoBke. Tak, py NEpBOM OCMBICIICHUH Ha3BaHUs cTatbu B. B.
Burpsanckoro «Kareropum «kpemur» M «KpEAUTHBIE ITPABOOT-
HOIIEHUS1» B IPakKJAHCKOM IpaBe» MOXHO CleJIaTh BbIBOJ, UTO
aBTOP Pa3BOAUT YKa3aHHbIE KAaTErOPWH, YTO OTYACTU TMOATBEP-
KJIAeTCSl U BBIBOJAMU, 3aBEPIIAOIIMMHU HAyYHYIO CTaThio. AB-
TOP ONpPEAENSET, YTO B IPaXkJaHCKO-IIPABOBOM CMBICJIE KaTero-
pUS «KPETUT» MOXET O3HAYaTh JIUIIb BUJI 3aeMHOTO 00513aTeTh-
CTBa, 110 KOTOPOMY OJJHa CTOPOHA 00s13yeTcsl PEAOCTaBUTh JIPY-
IOl CTOPOHE ICHEKHYIO CYMMY WJIM OTIPENIEIEHHOE KOJINYECTBO
Bellel, onpeiesisieMbIX POIOBBIMU MTPU3HAKAMMU, A TIOCIIEIHSAS —
BO3BPATUTh B YCTAaHOBJIEHHBI CPOK COOTBETCTBYIOUIYIO IEHEX-
HYI0O CYMMY WJIM Takoe e KOJIMYeCTBO Belllel TOro ke pona u
kavecTBa**. KpenuTHbIe PaBOOTHOIIIEHUSI OTIPENEISIOTCS yue-
HBIM KaK «00s13aTeJIbCTBO, BHITEKAIOIIEE U3 KPEJUTHOTO I0TOBO-
pa, IOTOBOpa TOBAPHOTO KPEIUTa, JINOO 0053aTeTbCTBO KOMMEp-
YEeCKOro KpeauTa» ™.

BrixoauT, 4TO Kpeaut onpenenseTcst Kak BUJ 3aeMHOTO 005
3aTeNIbCTBA, 4 KPEAUTHBIE MPABOOTHOIICHUSI — KaK 00s13aTelNb-

CTHYECKOW MbICIH. ' paxkIaHckoe IpaBooTHOIeHHe. KpruTrka Teoprn «X03siCTBeH-
Horo 1paBa». M.: Craryt, 2000. C. 569.

3 Cw.: Burpsnckuii B. B. Kareropun «kpeanuT» 1 «KpeAUTHbIE PABOOTHOILICHHS»
B rpaxaanckoMm mpase. C. 18.

33 Tam xe.



CTBO, BBITEKAIOILIEE U3 KPEJUTHOTO JIOrOBOpa, 10rOBOpa TOBap-
HOTO KPeANTa, TMO0 KaK 0053aTeIbCTBO KOMMEPUECKOTO Kpe/iu-
Ta. C OIHOM CTOPOHBI, BUJIHO, YTO U KPEIUT, U KPEAUTHBIE IIPa-
BOOTHOIIIEHUSI OIPEAEISIIOTCS Yepe3 TEPMHUH «00s13aTeIbCTBO»,
a 3HAYUT, MOXKHO IPEIOJIIOKNUTh TOXKAECTBEHHOCTb UCCIIELye-
MBIX aBTOpOM Kareropuid. C Ipyrou CTOpOHBI, COAEpPKAHUE Ka-
TErOpUM «KpEeOUT» Kak BHJAa 3aeMHOro oossarenncrsa B. B.
BurtpsiHckuMm onpezienisieTcsl yepes [Ba 00s3aTesbCTBa, a UMEH-
HO 0053aTeJIbCTBO MO MPEIOCTABICHUIO AEHEKHOW CYMMBbl WJIH
OIPEZIETIEHHOTO KOJIMYECTBA BELIEW, ONPEIEIIAEMbIX POAOBBIMU
NpU3HAKaMK, U 0053aTeJIbCTBO MO BO3BPATy COOTBETCTBYIOLIEH
JEHEXKHOU CYMMBI WJIM TOTO € KOJIMUYECTBA BEILEH TOTO Ke Po-
Ja U KayecTsa. [Ipyrumu cjioBamu, y4eHblil TOBOPUT O KpeanTe
KaK 0 HEKOTOPOM BHJIE 3a€MHOTO 00sI3aTeNIbCTBA, KOTOPOE T10 €0
e OMpeJIeNICHUI0 COCTOUT Kak MUHUMYM U3 JBYX 00s13aTeJIbCTB.
TepMKH ke «KpPeAUTHBIE TPABOOTHOIIEHUA» ONpPEEIIAeTCs Kak
00513aTENILCTBO B €IMHCTBEHHOM unciie. OcTaeTcsi HEMOHSTHBIM,
a Kakoe 00s13aTeNIbCTBO, BBHITEKAIOIIEe U3 KPEAUTHOTO JOr0BOpa,
YUEHBIN BCE K€ OTHOCUT K KPEJUTHBIM ITPAaBOOTHOIICHUSIM.
KonuyectBo 00s13aTebCTB, ONpeessaiomuX coiepkaHue 1c-
cnenyembix B. B. BUTpsHCKMM TpaBOBBIX KaTeropuii, MOXHO
ObUIO OBl TIOJIOKUTh B OCHOBAaHWE PA3BE/ICHUs MOCIIEIHNX, eC-
M OBl YYEHBIH 1O X0y WM3JIOKEHHUsI CBOEH HAayYHOU MO3UIINU
Ha KPeAUT U KPEAUTHbIE IIPAaBOOTHOILIEHUsI HE UCHOJIb30Ba Obl
CMBICJIOBbIE CBSI3KH, KOTOPBIE HE YKJIAIBIBAIOTCS B €0 K€ BBIBO-
npl. Harmpumep: «YTo ke Kacaercs KaTeropun «KpeIuTHBIE Ipa-



BOOTHOIIIEHUSI», TO B TPAXKJAHCKOM TPaBe €€ CMBICT CBOJUTCS
K 0003HAYEHUI0 00S3aTeJIbCTB, BOZHUKAIOIIUX U3 KPEIAUTHOTO
JIOrOBOPA, IOTOBOPA TOBApHOTO KPE/INTA, a TAKXKe CaMOro oosi-
3aTeIbCTBA KOMMEPYECKOTO KpeauTa»>® (TepMHH «00si3aTeb-
CTBO» UCIIOJIL3YETCS] BO MHOXKECTBEHHOM uucie. — Aem.); «Uto
e Kacaercst KaTeropuu «KpeauT» B IMPABOBOM CMBICTIE. .. [TaH-
Hasl KaTeropusi CIIYXKHUT JiJIs1 0003HAYEHUsT TPEX BUOB JJOTOBOP-
HBIX 00513aTeJIbCTB: KPEAUTHOTO JJOrOBOPA, IOTOBOPA TOBAPHOTO
KpeIuTa 1 00s13aTeIbCTBa KOMMEPUYECKOTO KpeauTa. ..» (Hero-
HATHO 4YeM AaHHas (DOPMYJIUPOBKA OTIMYAETCS OT TPEbIIy-
iei. — Aem. ), a anee «...Bce TPY Ha3BaHHBIX BUJIA JJOTOBOPHBIX
00513aTeNbCTB. .. MPEJCTABISIOT COOOI OTJEbHBIE BU/IbI 32€M-
HBIX 00s13aTeNIBbCTB. ..»>” (MOXHO MPEIIOI0KUTh, UTO HE KPEIUT
0003HaYaeT OT/IE/IbHBIe BUJI 3aMHOTO 00s13aTeNIbCTBA, a KaXI0e
U3 MIPUBEICHHBIX 00513aTeNbCTB. — Asm. ); «PonoBast mprHaIex-
HOCTb BCEX Ha3BaHHBIE TPeX BHUJOB KpeauTa K JOrOBOpY 3aii-
Ma...»8 (B JaHHOM ITprMepe TpY BUAA KPEeIuTa OTHOCSTCS yKe
HE K BUJIaM 3aeMHBIX 0OSI3aTeNIbCTB, a yXke K BUAaM J0roBOpa
3aiMa. — Aeém.). [103BOJIMM OCTaBUTH BhILIE IIPUBEACHHBIE TTPU-
Mepbl 6€3 KOMMEHTapHsl.

[Mpy moHMMaHWU CYIIHOCTU OAHKOBCKOTO KPEOUTa BaKHO
YUYECTh, YTO HEKOTOPBIE YUCHBIE TIPU UCCIICIOBAHUN COACPKAHUS

3 o
6 Butpanckuii B. B. Kateropyn «kpeaur» M «KpeaUTHbIE NPABOOTHOLLEHUs»
B rpaxaanckoM npase. C. 12.

37 Tam xe. C. 11.
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JAHHOM KaTerOpyy OTKA3bIBAIOTCS OT IPUMEHEHH S KaTeropualib-
HOTO anmapara o0s3aTeJIbCTBEHHOTO MpaBa, MpU3HaBasi 3a Hel
KayecTBa MyOJIMYHO-IIPABOBOIO siBjieHUs. Tak, B OTHOM U3 CO-
BPEMEHHBIX JUCCEPTALIMOHHBIX CCIIEA0BAHMI OaHKOBCKUI Kpe-
JUT TIpe/JiaraeTcsl OnpeAessTh Kak «9KOHOMUYECKYIO B3aUMO-
CBSI3b OOIIECTBEHHBIX OTHOIICHHUH, B TIPOLIECCE KOTOPOM aKKY-
MYJIMPOBaHHbIE OaHKOM JIEHEXHBIE CPE/ICTBA IMPEJOCTaBIISIOT-
csl MOTPeOUTENAM-3aEMIIIMKaM Ha YCJIOBHMSAX CPOYHOCTH, IUIaT-
HOCTHU, BO3BPATHOCTH, B MOPSJKE, IPEJYCMOTPEHHOM HOpMaMU
npaBa»>°. He ocraHaBiImMBasich Ha U3y4eHUH JAHHOTO MOIX0/Ia B
MOHMMaHUU OAHKOBCKOTO KPEINTa, 3aMETHUM, UTO OH BEChMa Ha-
NOMMHAeT Touky 3peHust B. ®@. Ky3pmuHa, paspaborasliero B
CBOE BpeMsl KaTeropuio «0aHKOBCKOTO KPEeIuTa» B PaMKax Teo-
pUM «XO3SMCTBEHHOTO MpaBa». Tak, ydeHblid nucai: «baHKoB-
CKMIi KPeaUT, 0OYCIOBIEHHBIN OObEKTUBHBIMA SKOHOMUYECKH-
MU IPEANOChIIKAMH, HO BO3HUKAIOIIMKI B pe3yJIbTaTe OpraHu-
3alMOHHO-TIPAaBOBOM JEATEIbHOCTH I'OCYAAPCTBA, CYILECTBYET U
NPOSIBJISIETCS KaK MPaBOOTHOIIEHUE, TO €CTh KaK 00ueCmeeHHoe
OMHOWEHUE NO AKKYMYAAUUU OCHENHCHBIX CPeOC8 U NPedocmas-
AEHUIO UX 8 PACNOPAJICEHUE XO30P2AHO8 HA YCAOBUSAX BO36PANHO-
cmu U 803Me30HOCHU, KOMOPOe NPedyCMOMPEHO, OP2AHU308AHO
u ypezyauposaro nopmamu npaea »*° (kypcus mou. — C. C.).

39 Bobposa O. B. IIpaBoBble OCHOBBI FOCYIAPCTBEHHOTO PETYIMPOBAHUSA OAHKOB-
CKOro KpeauToBaHus: ABroped. Iuc... Kaua. lopua. Hayk. Caparos, 2000. C. 8.

40 Xossiicrennoe npaBo: Yueonuk / Ilog pen. B. B. Jlantepa. M.: FOpun. mnur.,
1983. C. 338.



§2. IIoHsATHE KPEeAUTHOM JAESITEJbHOCTH

[IpenocraBneHue JEHEKHBIX CPEACTB MO KPEIUTHOMY JOTO-
BOPY OCYIIECTBJISIETCS B PaMKax KpeIMTHOM AesTeNbHOCTH OaH-
ka. KpenuTHas nesiTebHOCTb, BBICTYTAsA pa3HOBUIHOCTHIO OaH-
KOBCKOW JIESITEJIbHOCTH, SIBJISIETCS TAKKe CTPYKTYPHBIM JIEMEH-
TOM TIOCJIeHEeN, Yepe3 cofepkaHrue KOTOPOM TOIBKO Y BO3MOXK-
HO YSICHUTh CYIIIHOCTb KPEIUTHOU AestenbHocTH. HecMoTps Ha
TO YTO 3aKOHOJATENb BBEJ U IUPOKO MCHONB3YET TEPMHUH «OaH-
KOBCKasl IeITEJIbHOCTb», JIETaJIbHOE OMpPeAeSIeHUe ITOro TEPMHU-
Ha OTCYTCTBYeT. EcTecTBEHHO, UTO ISl pAaCKPBITUSL KPEAUTHOM
JEeSATeIHOCTA MOXHO OOPaTUThCS K COIEPKAHUIO POFOBOTO TIO-
HATHS 1O OTHOIIEHUIO KaK K KPEJAUTHOM, TaK U OAHKOBCKOM J1e-
SITEJIBHOCTH, @ UMEHHO MPEeANPUHUMATENbCKON NIEATEIbHOCTH.
OpHako ¥ B OTHOIIIEHUM TIOCTIeHEN 3aKOHOATe b OrPaHUYIII-
s TOJIbKO KaUeCTBEHHBIMH, a HE COfIePKaTeIbHBIMU XapaKTePH-
ctukamu. Cratbst 2 'K P® omnpenensier, 4yTo «npeanpuHuMa-
TEJIbCKOM SIBJISIETCS] CAMOCTOSITEJIbHASI, OCYIIECTBIIsIEMasi Ha CBOM
PUCK JesITeJIbHOCTh, HATIPABJIEHHAs] HA CUCTEMATUYECKOE TOJTY-
YeHue MPUOBLIH OT MOJIb30BAaHUS UMYIIIECTBOM, MIPOJAKU TOBA-
POB, BBITIOJIHEHUSI PA0OT WJIM OKa3aHUsI YCIYT JIUIIAMU, 3aperu-
CTPUPOBAHHBIMU B 3TOM KAaueCTBE B YCTAHOBJIEHHOM 3aKOHOM
nopsiike». HeTpynHo 3aMeTuThb, 4To MpeArnpuHUMaTeTbcKas ae-
SITEJIBHOCTh PACKPBIBAETCS MOCPEAICTBOM HCMOJIB30BAHUS TOTO
ke TepMHUHA «JIeATEIbHOCTh» C yKa3aHWeM Ha TO, YTO 3TO Je-



SITEJIBHOCTh «CaMOCTOSITENIbHAS», IEATEJIBHOCTh, «OCYIIECTBIIs-
eMasi Ha CBOW PUCK», JeATEIbHOCTb, «HAIIPABJIEHHAS HA CUCTE-
MaTUUYECKOe MoTyuyeHre mpuobun». Cam ke TEPMUH «IesITeb-
HOCTb» OCTaBJIEH 3aKOHO/IaTeIeM 0e3 BHUMaHUSI.

MoxHO 3akmouuTh, yTo cT. 2 'K P® onpepensier npusHa-
KU MIPEATNPUHUMATENIBCKOM IEATEBHOCTH, TPY IPOSIBIIEHUU Of1-
HOBPEMEHHO B COBOKYITHOCTH KOTOPBIX Mbl MOXEM BECTU PeYb
o TakoBoil. CreioBaTesbHO, MOCPEICTBOM IPU3HAKOB TPE-
MIPUHUMATEIIbCKOU JIEATETHHOCTH MOKHO BBISIBUTh OCOOEHHOCTH
MIPAaBOBOTO pexrnMa OaHKOBCKOH jesTenbHocT!. B uactHOCTH,
MOXHO OIpPEIeIUTh TAKME pPeKUMHbIE TpeOOBaHHUSI, KaK TpeOo-
BaHMe TOCY/IapCTBEHHOW PErHCTPAIMY U JIMIIEH3UPOBAHM S, Tpe-
OoBaHUE O 3alpeTe Ha 3aHATHE IMPOU3BOACTBEHHOM, TOPrOBOM 1
CTPaxOBOM IESATETLHOCTBIO, TpeOOBaHME 3aKOHHOCTH OCYIIIECTB-
JieHust OAaHKOBCKOM JiesiTeibHOCTU. UTO ke Kacaercst onpejelie-
HUS CONlepKaTeIbHOM YacTh KaTeropum «OaHKOBCKAasl [IesiTelb-
HOCTb», TO U3 CMBbICJIA TOJIOKEHU CTIEIUATBHOTO OAHKOBCKOTO
3aKOHOJATEJILCTBA TOCIEIHSSI PACKPhIBAETCSl Yepe3 KaTeropuio
«baHKoBcKas oneparsi». Tak, O. M. OneifHUK TOBOPHUT, UTO «O
OGaHKOBCKOM IeATEIbHOCTH MOXKET UJITH PeUb B TEX CIIydasx, KO-
I/1a IMEEeT MECTO COBEpIIIEHHE JIIOOT0 BU/IA MIEPEUHCIIEHHBIX 3a-
KOHO/IaTe/ieM OaHKOBCKHX OTIEpaIuid Kak caMuM OAHKOM, TaK M

M ox MPaBOBBIM PEXMMOM OaHKOBCKOH AESITEILHOCTH ClIe/lyeT IIOHUMATh HOPSII0K
OCYIIECTBJIEHHS TAKOH IeATEFHOCTH U MOCTIECTBI HeCOOMOIEHNS YCTAHOBIEHHbIX
IIPaBUJL.



WHBIMU KPEAWTHBIMU OpraHu3anusamu» 2. CoBeplleHne «o0o-
ro BUJa», Kak HaM MPe/ICTaBISETCs, PEeAINoaraeT MHOTOKpaT-
HOCTb OCYIIIECTBJICHHSI OTlepaliiii COOTHOCUMBIX C COllepKaHUEM
mo0Ooi U3 OAaHKOBCKUX Olepalyii, ykazaHHbix B denepanbHoM
3akoHe oT 2 ekaopst 1990 r. Ne 395-1 «O 6aHkax 1 6aHKOBCKOM
neAareapHoCTH»*? (ganee — 3akoH 0 OaHKax M OAHKOBCKOH Jies-
TEJIbHOCTH), OCHOBBIBASICh B MEPBYI0 OYepelb HA MPU3HAKE CH-
CTEMaTUYHOCTH JI€ATEIbHOCTH.

CnenoBatesibHO, MOKHO YTBEPXKATh, UTO OAHKOBCKAS Oesi-
MeAbHOCMb Npeocmasgnsien coooli cucmemy NOCHOSHHO OCY-
ueCmensiemvlx OaHKOBCKUX ONEPAUULL HAONEHCAUGUM CYOBEKIMOM
(6anKkom uau UHOU KpeOUumHoli opeanu3auuelt) Ha OCHO8AHUU AU-
uensuu banka Poccuu.

OTcyTcTBHE 3aKOHOOATENBHOTO OIpeneeHns] OaHKOBCKOM
JeATeTbHOCTU TPEIOCTABIIIO HEKOTOPYI0 CBOOOIY B MOHWMA-
HUM JIAaHHOTO TEPMHUHA, OOIIMMH YepTaMu KOTOPOW BBICTYMAIOT
cremyronye: OAHKOBCKasi JesITeTbHOCTh BBICTYIAET Pa3HOBU/I-
HOCTBIO NPeJIPUHUMATEIbCKON JEeATENbHOCTH; OCYLIECTBIEHUE
OAHKOBCKOI JIeATeIbHOCTH MPEAIoaraeT Hajluuue JIMIEH3UU
banka Poccun. OpHako MOMBITKY HEKOTOPBIX YUYEHBIX 0003HA-
YUTh TPAHUIBI OAHKOBCKOW JIESITEIbHOCTH MPUBOAST K UCKaKe-
HUIO €€ IIPAaBOBOU CYIITHOCTH.

Tax, K. T. TpopumoB onpenensier GaHKOBCKYIO IeSITeTbHOCTb

2 Oneiitrmk O. M. OCHOBBI GAHKOBCKOTO npasa: Kypc nekumit. M.: FOpucts, 1997.
C. 26.

3 C3 PD. 1996. Ne 6. 492.



KaK «OCHOBaHHYI0 Ha 3aKOHE JIMOO JIMIIEH3UW TpearpuHuMa-
TEJIbCKYIO IESITEIbHOCTb KPEUTHBIX OPraHU3aI1il Ha PhIHKE (PU-
HAHCOBBIX M CBSI3aHHBIX C HUMHU YCIIYT O BBIMOJIHEHUIO (PYHK-
L1 TOCPEIHNYECTBA B KpeauTe, TulaTexax U oOpalieH!H Kamnm-
Tana»*. [Ipencrapisiercs, YTo MpUBEAEHHAS TPAKTOBKA MCCIIe-
JyeMOro TepMHHA UMEET Psifl HEAOCTATKOB.

Bo-nepBbIX, HEMOHSTHO, B KAKOM CJTy4yae KpeAUTHAs OpraHu-
3alMsl OCHOBBIBAET CBOKO JEATEJIbHOCTh HE HA JIMIIEH3UHU, a Ha
3akoHe. [lo xony cBoux paccyxnenuit K. T. Tpodumos yrtou-
HsIET, YTO OAHKOBCKYIO JIEATEIbHOCTh, OCHOBAaHHYIO Ha 3aKOHE,
coBepiaeT HerocpeacTBeHHO bank Poccuu®. He Bospaxas 1o
CYLIECTBY CKa3aHHOI'O, YKaKeM Ha OIHO HecooTBeTcTBUe: baHk
Poccuu cornacHo IeicTByIOIEMY 3aKOHOAATENbCTBY HE SIBJISIET-
Cs1 KPEUTHOW OpraHu3alieii, a o3ToMy He TOoMaiaeT B CyOb-
€KTHBIN COCTaB, YKa3aHHbBIN yUeHbIM B OMpe/ieIeHUN.

Bo-BTOpBIX, yU4€HBIN TIO OMPEAEICHUI0 CMEIIMBAET ABa Pa3-
JIMYHBIX TEPMUHA, & UMEHHO TePMHHBI «OaHKOBCKasl JICSATEllb-
HOCTb KPEIMTHOW OpraHu3alii» U «IpeIPUHUMATETbCKas Jie-
SITeJIBHOCTh KPEJAUTHBIX OPraHU3aliid Ha PhIHKE (DUHAHCOBBIX U
CBSI3aHHBIX C HUMHU YCITYT», OTJINYME KOTOPbIX OTMEYAeT B AaJTb-
HermeMm u cam K. T. Tpodumos: «ITousiTue «1esTeIbHOCTh Kpe-
JWTHOW OpraHu3aIm» — OoJjiee MMPOKOE, YeM TMOHATHE «OaH-
KOBCKasl JIeSITeJIbHOCTh», BKJIIOUAlOIIee B ceOsl Takke U Jies-

M Tpodumor K. T. I[Ipodaems! mpaBocrocobHOCTH OaHKa // X03gHCTBO U MPaBo.
2005. Ne 4. C. 89.
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TEJIBHOCTh KPEJUTHOW OpraHu3aliu, He sBJISIOIENCs OaHKOB-
CKOI»*,

B-TpeThux, y4yeHblli TOBOPUT O HEKOEM IMOCPEIHUYECTBE B
KpeAuTe, 9TO, KaK HaM MPEICTaBIIseTCs, MPOTUBOPEUUT MPUPOJIE
nocieHero. [locpemHuYecTBO B KpeIuTe CO CTOPOHBI OaHKa Kak
TaKOBOE OTCYTCTBYET, IIOCKOJILKY IMEHHO OaHK BBICTYIAeT Kpe-
JUTOPOM, CTOPOHOM, MPEIOCTABJISIIONIEN JIEHeKHBIE CPeICTBA Ha
YCIIOBUSIX TUIATHOCTH, CPOYHOCTH U BO3BPATHOCTH.

B-4eTBepTHIX, BBI3BIBACT BO3PAKEHUE BOZMOKHOCTh UCITOJb-
30BaHUsI B OJHOM TEPMUHOJIOTMUYECKOM PsIly TaKh€ TEPMUHBI,
KaK, «KPEIUT», «IUIATeKU» U «oOpallieHre Karurajia», pa3rpa-
HUYEHUE KOTOPHIX MPECTaBIIsIeTCS HEBO3MOXXHBIM MO MPUYH-
HE MX HECOIOCTaBUMOCTH. TEPMHH «IIaTeKu», BO3MOXHO, UC-
MOJIb3YETCsl YYeHbIM B 3HAUEHUU TEPMHUHA «PACUEThI», UTO, eCTe-
CTBEHHO, HE OIHO W TO *e. ['opa3fo TpyaHee ¢ omnpeaeseHueM
cofiepkaHKsl TepMHUHA «OOpallieHre KaruTala», OTHOCSIIErocs
B OOJIbIIIEN CTETIeH! K SKOHOMUYECKON TEOPHH, YTO HE TTO3BOJIS-
€T er0 COOTHECTU C TEPMUHAMM «KPETUT» U «IUIATERKM» C TOUKH
3peHus MpaBa.

Xoyercss 0OpaTUTh BHUMAaHUE HA TO, YTO TOJBKO TOYHOCTH B
UCITOJIb30BaHUM TEPMUHOB U TIOHSTUI TIO3BOJIMT MU30€KaTh I0-
JOOHOW BOJIBHOCTU CO CTOPOHBI YUEHBIX B OMpeIeICHUH COep-
’KaHU s IPABOBbIX SIBJICHUIA.

BaHKOBCKast IeATEIbHOCTh COOTHOCHUTCS TOJIBKO C OCYIIIECTB-
JIeHreM OaHKOBCKHX ONepalfil, HO He MHBIX C/IETIOK KPEAUTHOM

* Tpogumos K. T. . TIpoGems! npaocriocobHocTr Garka. Ne 4. C. 90.



OpraHu3alvy, nepedeHb KOTOPbIX MPUBOAUTCS B CT. 5 3aKOHA O
OaHKax 1 OAHKOBCKOM JieATeTbHOCTH. KpoMme Toro, HeoOXomammo
YUYECTh, YTO OAHKOBCKas JIEATEILBHOCTh HE MOXKET PacKPhIBaThCs
UCKJTIOUMTEJbHO Yepe3 COBepIIeHNe B COBOKYITHOCTH TpeX OaH-
KOBCKMX onepanuid 4. 2 cr. 1 3akoHa o 6aHKax U OAaHKOBCKOW
JesTeIbHOCTH, 2 UMEHHO: TIPUBJIEYEHUE BO BKJIA]IbI JICHEKHBIX
cpencTB (PUBUYECKUX U IOPUIUYECKUX JIWII, pa3MeIleHue yKa-
3aHHBIX CPEJICTB OT CBOErO MMEHH W 3a CBOHM CUET Ha YCIIOBU-
SIX BO3BPATHOCTH, TJIATHOCTU, CPOYHOCTH; OTKPBITHE U BEJICHUE
OAHKOBCKMX CYETOB (PM3UYECKUX U IOPUAMUECKUX JIAT 4!,

Hwu onna w3 nunensuii banka Poccun, BeigaBaemMbix OaHKY Ha
NIPaBO OCYIIIECTBJIEHUS] OAHKOBCKHX OIEpaIluii, 0 CBOEMY CO-
JepKaHWIO He OrPAaHUYMBAETCSI TOJIBKO TPEMS YKa3aHHBIMHU Of1e-
patusivu. Tak, cO3JaHHOMY TTyTeM yUYpexkJIeHus] OaHKY MOXET
OBITh BbIJJAHA JIMIIEH3UsI HAa OCYIIECTBJICHUE OAHKOBCKUX OIle-
panuii co cpeicTBaMu B pyonsx (6e3 mpaBa MpHUBJIEYEHHS BO
BKJIAJIbl JICHEKHBIX Cpe/CTB (pusmdeckux jwmi)¥. laHHas Ju-
IIEH3Ms BKJTIOYAET, KaK TPH MPHUBEJCHHbIE OAaHKOBCKHE Orepa-
UM, TaK U PSiJT APYTUX, B YACTHOCTH: OCYIIIECTBJIEHUE PacyeTOB
TI0 MIOPYYEHUIO IOPUINYECKUX JIUII, B TOM YHCIIe OaHKOB-KOppe-
CIIOH/ICHTOB, TI0 UX OAHKOBCKMM CY€TaM; MHKACCAIIUIO JICHEXK-
HBIX CPEJICTB, BEKCEJIeH, IJIATEKHBIX U PACUETHBIX JIOKYMEHTOB
¥ KaccoBoe OOCTyKUBaHUE (PUBMUYECKUX W IOPUINIECKHUX JIUII;

1.8.2.1 uHeTpykimu LB P® ot 14 auBapsa 2004 r. Ne 109-U «O nopsake npu-
HATUA bankom Poccun perienus o rocy1apCTBEHHONM PerucTpaluy KpeIuTHBIX opra-
HM3alWii ¥ BeIJIaYe JIMIIEH3MH Ha OCYIIeCTBIIeHe OaHKOBCKUX omepanuii» // BecTHuk
banka Poccun. 2004. Ne 15.



BbIIady OAHKOBCKHMX T'apaHTHIL; OCYIIECTBIICHUE TIEPEBOIOB Jie-
HEXKHBIX CPEJICTB MO MOPYYCHUI0 (PU3MUECKUX JIUI] Oe3 OTKPbI-
THSI GAHKOBCKMX CUETOB (32 MCKJIIOYEHUEM ITOUYTOBBIX TEPEBO-
JIOB).

Hcxo0s1 u3 uznodxicenHo20 MOX#CHO onpedenunms KpeOumHyio oe-
AMENLHOCMb KAK CUCMEMY NOCMOSHHO OCYULeCENsieMbIX OaH-
KOBCKUX KPEOUMHBIX onepauuii*® (Kkpeoummvix coenok) naonexca-
wum cyovekmom (6aHKOM UAU UHOU KPEOUMHOU Op2aHu3auu-
eli) Ha ocnosanuu auuensuu bawxa Poccuu. Kpeoumnas Oes-
MeAbHOCMb OAHKA He A6ASeMCsi CAMOCMOAMENbHOU 0esimenb-
HOCMbIO: CYUeCmaysi 8 pamMKax OAHKOBCKOU OesimenvbHOCHu, 8
HepAa3pulEHOT C83U ¢ OPY2UMU INEMEHMAMU NOCAEOHEL, OHA ON-
pasicaem monvko 0OHY CHOPOHY 0esimeabHOCHU OaHKA, a4 UMEH-
HO pazmeuierue KpeOunmubix pecypcos (OeHeNCHbIX Cpeocms Oam-
Ka).

B nepeune GaHKOBCKUX orepaiuii cT. 5 3akoHa 0 OaHKax W
OAHKOBCKOU AeSITEbHOCTU CONEPKUTCS TOJIBKO OfIHA OTepalius,
COIOCTaBUMAasl C pa3MeIeHreM JeHeKHbIX cpeacTB. Peus uaer o
noArn. 2 4. 1 ¢T. 5, B KOTOpOM npeaycMoTpeHa OaHKOBCKast Orle-
paiys 1o pa3MelIeHUIO PUBJICYEHHBIX JEHEKHbIX CPEACTB (pU-
3UUYECKUX U IOPUAMYECKUX JIUI] OT CBOEr0 UMEHHU U 32 CBOM CYET.

bz} IOpUINYECKON JIUTepaType KPeIUTHBIE OTEPAlld OTHOCST K aKTUBHBIM OIepa-
UM, T. €. TEM, B KOTOPbIX OaHK BBICTYIAeT B KauecTBe KpeauTopa. I1pu 3ToM nepe-
YeHb aKTUBHBIX OAHKOBCKHX OTNEpPAINii, KaK MPaBUIIO, IPEIIAraeTcs MIMpe HEMocpe -
CTBEHHO TePMHHA «OaHKOBCKAsI OMEPaIyish> ¥ BKIIOYAET TAKKE T€ ONEPAIIUH, KOTOPbIE
MOTYT COBEPIIIATHCS U APYTMH CYObEKTaMH MPaBa, T. €. He TpeOyIolIye JINIEH3U! Ha
UX COBEpIIIECHHE.



B aT01 cCBSI3U BO3HUKAET Psiji BOIIPOCOB, OTBETHI HA KOTOPBIE 103~
BOJISIT YTOUHHTH COZIEPKAHUE KPEIUTHOU JIEATEIBHOCTH OaHKa:
BO-TIEPBBIX, KAK COOTHOCUTCS cofiepkaHnue OAHKOBCKOM oriepa-
uu noan. 2 4. 1 cr. 5 ¢ copepkaHreM MOA0OHOM ke OaHKOB-
CKoOM onepanuu 4. 2 cT. 1 3aKkoHa 0 6aHKax U OAHKOBCKOM JiesI-
TEJIbHOCTH;, BO-BTOPBIX, OTHOCUTCS JI K OAHKOBCKOU OTepariuu
pa3MellieHre JeHEKHbIX CPEeCTB (PUBNUYECKUX U I0PUTUIECKUX
JIVILT, HAXOAAIIMXCS Ha OAHKOBCKMX CUYeTax B paMKax OCYIIECTB-
JICHUSI OTIepaIlii OTKPHITHS U BeJIeHUsT OAaHKOBCKHMX CUETOB (PH-
3UYECKUX U IOPUIUIECKUX JIUIT; B-TPETHIX, OTHOCUTCS JIM K OaH-
KOBCKOU OTepaiiy pa3MmelieHne cCoOOCTBEHHBIX CpeICTB OaHKa.
1. JleraspHOE omnpeesieHre MOHATUSI «OaHK» COACPKUT TPH
OaHKOBCKME OINepaliy, COBEPIICHHEe B COBOKYIHOCTH KOTO-
PbIX OTBEAECHO 3aKOHOJATEIEM K UCKJIIOUMTETbHON KOMITETEHIIUN
6anka. I3 aTux Tpex GaHKOBCKMX omneparuii 4u. 2 cT. 1 3akoHa o
OaHKax M 0AHKOBCKOM AESATEIbHOCTH TOJIBKO OJIHA, a UMEHHO OT-
KpBITHE U BeJleHne OAaHKOBCKUX CYETOB (PU3MUYECKUX U IOPUJIH-
YECKHUX JIML, JOCIIOBHO BOCIPOM3BEEHA B roAm. 3 4. 1 cT. 5 310-
ro e 3akoHa. YuuTeiBasi TOT (paKT, YTO CT. 5 3aKOHA O OaHKax
1 OAHKOBCKOM JIEATEIbHOCTH OIpeIeNsieT NCUEePIBIBAIOIIHIA T1e-
peueHb OAaHKOBCKHMX OINEpalvii, BHI3bIBaeT 03a00UEHHOCTh 3aKO0-
HOJIaTeJIbHAs BOJILHOCTD B OMPE/IeJIeHUU TEKCTOBKHU JIByX APYTHX
onepanui cT. 1 ¢ OMTHOMMEHHBIMU ONEePAlUSIMU CT. 5 HA3BAaHHOTO
3aKkoHa: eciM Ha3BaHWE OMNepallvy MO MPUBJICYEHUIO IEHEKHBIX
CPEJICTB BO BKJIAABI Y. 2 CT. | KOpoUe OJIHOMMEHHOIO Ha3BaHMUSI
noan. 1 4. 1 cr. 5, TO (bopMyaMPOBKa ONEPALMU IO pa3Mellle-



HMIO TPUBJICYEHHBIX JICHEKHBIX CPEACTB 4. 2 CT. |1 yTOUHEeHa 1o
CPaBHEHHMIO C TIONOOHOM ke (POPMYTUPOBKON OAHKOBCKOM OTie-
paru moAn. 2 4. 1 cr. 5. He BhI3bIBaeT COMHEHUSI, YTO UMEH-
HO CT. 5 onpefiesnisieT conepkanrue OaHKOBCKHX OTeparivi, a 3Ha-
YUT, CJIEIyeT TOBOPUTh O OAHKOBCKOM OIEpalliy 1Mo pa3Mellie-
HUIO TIPUBJICYCHHBIX CPEJICTB OT CBOEr0 MMEHU U 32 CBOM CYET.
VcroBus ke TUIATHOCTH, CPOYHOCTA M BO3BPATHOCTH 4. 2 CT.
1 naHHOrO 3aKOHA COOTBETCTBYIOT OOIIEMY CMBICITY KPEIUTHOM
JeSITeIbHOCTU KaK JesITe/IbHOCTH, HAlIPaBJICHHON HA U3BJICUCHUE
npuOBLIH.

2. BO3MOXHOCTb MCIIOIb30BaHUs JIEHEKHBIX CPEICTB (PU3H-
YeCKUX U I0PUIMUYECKUX JIUII, HAXOIAIIUXCSA Ha UX OAHKOBCKHX
cyerax, B TOM YHCJIe U IS TIPEIOCTaBJIeHNs OAHKOBCKHX Kpe-
JUTOB, noareepxaaercs 1. 2 cr. 845 'K P®, cornmacHo koto-
poMy «OaHK MOXKET MCIIOJIb30BaTh UMEIOIIMECs Ha CUeTe eHEXK-
HbIe CpPEJ/ICTBA, FAPAHTUPYS MPABO KJIUEHTa OECHpersITCTBEHHO
pacnopsikatbCsl 3TUMM cpeiacTBamu», U M. 1 cr. 852 'K P®:
«Ecnm nHOE He mpeaycMOTpeHO JOroBopoM OAHKOBCKOTO Cye-
Ta, 3a MOJb30BAHUE JICHEXHBIMU CPEICTBAMH, HAXOAIIUMUCS
Ha cueTe KJIMeHTa, OaHK yIUIauMBaeT MpOLEHTHI, CyMMa KOTO-
PBIX 3aUMCIISICTCS HA CUYET». YUUTBIBAsA, YTO CYOBEKTOM UCIIONb-
30BaHUS ACHEKHBIX CPENICTB, HAXOASIIMXCS Ha cYeTax (pu3mye-
CKUX ¥ IOpPUIMYECKHX JIII, BHICTYIAeT OaHK, MOKHO MPEIIOo-
KUTb, YTO ¥ IONOOHAS OTEpaIHs TIO UCTIOb30BAHUIO ICHEKHbIX
CpeICTB OTHOCUTCS K OAaHKOBCKHMM ornepaiiusiM. B nepeune OaH-
KOBCKHMX Omepanuii cT. 5 3akoHa 0 OaHKax U OaHKOBCKOW [iesi-



TEJIBHOCTH, KOTOPBIW SIBJISICTCS MCUYEPIBIBAIOIINM, TaKasl orepa-
sl oTcyTcTBYeT. O3HAYaeT JIM 3TO, UTO MOJOOHYIO OMepaIrio
(MCTIOJTL30BAHUE JICHEKHBIX CPEICTB, HAXOIANIMXCS Ha cyeTax
IOPUINUYECKUX U (PUUYECKHX JIUI]) MOTYT OCYIIECTBIIATh U APY-
rvie cyObeKThl XO3SIUCTBEHHOTO 00opoTa?

[Mpexae yem UCIONB30BaTh TaKWe JCHEXKHBbIE CPEACTBA, WX
HEOOXOIMMO TIOJTyYUTh, YTO MOKET OBITh 00ECIIEYEHO TOJTBKO 3a-
KJIIOUEHHEM JOroBopa 0aHKOBCKOT'O cYeTa, B KOTOPOM CO CTOPO-
HBI OOCITY’KUBAIOIIIETO CYET MOXKET BBICTYIATh OaHK, a TaKXke IO
npssMoMy yKazaauio 1. 4 cT. 845 'K PD nebaHKOBCKME KpeauT-
Hble opraHu3anuu. Hukakux Jpyrux cyObeKTOB 3aKOHOATEb
He omnpejenseT. BMmecte ¢ TeM JeHeKHble CpeACTBa, MOCTYIal-
IKe Ha cueTa (PU3NIEeCKUX U I0PUINIECKUX JIUIL, He CIeyeT UC-
NOJIb30BaTh B 3HAYCHUU <«IIPUBJICUEHHBIX JIEHEKHBIX CPEJICTB»
noarn. 2 4. 1 cr. 5 3akoHa 0 OaHKax ¥ OAHKOBCKOW JE€ATEJIbHO-
cru. [IpencrapiseTcs, YT0 BOZMOKHOCTh UCTIONB30BAHMS MTOCTY-
MaIMX Ha OAHKOBCKHUE cYeTa JAEHEXHBIX CPEJCTB, B TOM UHC-
Jie ¥ B Ka4eCTBE KPETUTHBIX PECYPCOB, 0OecrieunBaeTCsl OaHKOB-
CKOM oniepaten noamn. 3 4. 1 cT. 5 ¥ BXOAUT B coAepkaHue Tep-
MUHa «BefieHre"! GaHKOBCKUX CUeTOB (PU3NUYECKUX U IOpUINYe-
ckux Jui». He momagas B comepkaHue OaHKOBCKOW OIepariin
0 pa3MeIIeHHIO TPUBJICUSHHBIX JICHEKHBIX CPEJICTB, UCTIONb30-
BaHMe JICHE)XHBIX CPEJICTB, HAXOAAIIMXCSA Ha OAHKOBCKUX CYe-
Tax, BKJIIOYAETCS B COAEpXKaHUE KPEIUTHOU JesTebHOCTH, KO-
TOPYIO BIIpaBe COBEPIIATh U HEOAHKOBCKUE KPEAUTHBIE OpraHu-
3alIiuy. YUHUTBIBAsI MIPABOBOM PEXUM JICHEKHBIX CPEJICTB, HAX0O-



JSNIMXC Ha OAHKOBCKUX CUETaX, 3a4MCIISIEMbIX HA OCHOBAaHUU
JIOroBopa OaHKOBCKOTO cYeTa, a UMEHHO BO3MOXXHOCTb UX WC-
TIOJIb30BaHUSI OAHKOM C TIeJIbIO TTOJTyYeHUsT TPUOBLTH, BI3bIBACT
BO3pakeHUe 3akoHojaresbHasi hopmynupoBka 1. 1 cr. 852 IT'K
P®, no3BoismoIias 1Mo CorameHnio CTOPOH UCKITIUUTh 00s13aH-
HOCTb OaHKa YIUIAuMBaTh MTPOIIEHTHI 32 TAKOE MCIIOIb30BaHME.

3. Obpainast BHUMaHUe Ha COOCTBEHHbIE Cpe/ICTBA OaHKa, 3a-
KOHOJIaTe]Ib He OIpe/esiseT pekXUM UX UCIOIb30BAHUS B paM-
Kax KOHKPETHOW OAaHKOBCKOU OMepalluy, a 3HA4UT, OTCYTCTBYET
psIMOe yKa3aHHe O BO3MOXXHOCTU MX pa3MelIeHUsl. DTO MOXK-
HO TOJIKOBAaTh JIBOSIKO: JIMOO 3aKOHOJATE b BOOOIIE UCKIII0UaeT
COOCTBEHHBIE Cpe/IcTBa OaHKa W3 (PMHAHCOBOrO 00OpoTa, JTUOO
oreparys Mo pa3MeNeHN0 COOCTBEHHBIX CPEJICTB OaHKa OTHO-
CHUTCS K IEPEUHIO «IPYTUX CAEJIOK KPEAUTHOM OpraHu3aium» (4.
3 u 4 cr. 5 3akoHa 0 OaHKax U OAHKOBCKOM JESITEHHOCTH), KO-
TOpbIE OH BIIPaBe COBEPIIATh B COOTBETCTBUU C 3aKOHOAATENb-
crBoM Poccuiickoit ®enepaliiu, B TOM YUCHE HApsiAy C IpyrUuMu
CyOBEKTaMU TIpaBa.

JleATeTbHOCTh KOMMEpPYECKUX OaHKOB OCYILNECTBIISETCS 3a
CUET He TOJIbKO MPHBJICUEHHBIX IEHEKHBIX CPEACTB, HO U COO-
CTBEHHBIX. K MOC/IETHUM OTHOCSIT YCTaBHBIN KaluTall KpeauT-
HOW OpraHu3alliy, SMUCCUOHHBIN JI0XOH KPEIUTHOU OpraHu3a-
11K, (POH/IBI KPEAUTHON OPraHU3aI||, TPUOBLTL TEKYIIETO Tof1a,
pyObLIb TIPEAIIECTBYIONIMX JIET U HEKOTophble Apyrue®. Benu-

¥ Cm. nogpo6Hee: [Tonoxernne LIB PP or 10 despans 2003 r. Ne 215-I1 «O me-
TOIMKE ONpefiesieHHsI COOCTBEHHBIX CPE/ICTB (KaIiTajia) KPeIUTHBIX OpraHu3aluii» //



YMHA COOCTBEHHBIX CPEJCTB OaHKA HAXOAUT PEry/IsiTUBHOE 3HA-
YeHUE B YCTAHOBJICHMM HOPMAaTHMBA JOCTATOUHOCTU COOCTBEH-
HBIX CPeACTB (KamuTajia) OaHKa, KOTOPHIA OKa3bIBAaeT pellalo-
1iee 3HaYeHUe B PEerylMpoBaHUU (OTPaHUYEHHM) PUCKA HECo-
CTOSITEILHOCTY OaHKa, onpejiensieT TpeOOBaHus 10 MUHUMAJTb-
HOW BeJIMUMHE COOCTBEHHBIX CPENCTB (KamuTajia) OaHKa, HeoO-
XOIOVMBIX ISl TIOKPHITUSI KPeIUTHBIX pUCKOB’. CoOCTBEHHbIC
cpencTBa 0aHKa (MMYIIECTBO KPEAUTHON OpraHu3aliiu) IOMUMO
BCEro MPOYEro BHICTYMAIOT OIHUM W3 UCTOYHUKOB YBEJTUUEHUS
YCTaBHOTO KaruTajla KpeJUuTHOW opraHu3aiuu>!. EctecTBeHHO,
YTO 3a CYEeT COOCTBEHHBIX CPEJICTB OOeCHeurBaeTcs JesTelb-
HOCTb HE TOJIbKO KPEIUTHBIX opraHu3aiuii. OCHOBHasI 4acTh XO-
3SICTBYIOIIUX CYOBEKTOB CTPOUT CBOIO JICATENILHOCTh B OOJIb-
el CTETeHHW 3a CUeT COOCTBEHHBIX CPEJICTB, KOTOPHIE BIIPaBe
UCTIOJIb30BaTh X B TOM YHMCJIC U B KQUeCTBE 3aMHBIX CPEJICTB,
BBICTYIAasl B KAYeCTBe 3aMMO/IaBlIEB. B ueMm ke coctout ocoOeH-
HOCTh IPABOBOT'O PekMMa COOCTBEHHBIX Cpe/ICTB OaHKa?
Byayun coOCTBEeHHBIMU CcpeicTBaMK OaHKa, OHW, KaK U TpU-
BJICYCHHBIC JCHE)XHBIE CPEJICTBA, MOTYT OBITh HCIIOJIb30BAHBI

Bectnuk banka Poccuu. 2003. Ne 15.
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2005 1.) «O6 06s13aTeNbHEIX HOpMaTHBax OaHKoB» // Bectank Banka Poccun. 2004.
Ne 11.

177 uHcrpykimu b P® ot 14 auBapsa 2004 r. Ne 109-1 «O nopsnke npu-
HATUA bankom Poccun perienus o rocy1apCTBEHHONM PerucTpaluy KpeIuTHBIX opra-
HM3alWii ¥ BeIJIaYe JIMIIEH3MH Ha OCYIIeCTBIIeHe OaHKOBCKUX omepanuii» // BecTHuk
banka Poccun. 2004. Ne 15.



(pa3mMereHsl) TOJILKO crioco0amu, MpeTyCMOTPEHHBIMU OAaHKOB-
CKUM 3aKOHOJIATeJIbCTBOM, YTO TPEATOJiaraeT HaJIM4Iue JIUIICH-
3un banka Poccuu. Pexxum onepaiiuii o pa3melieH1Io KpeauT-
HBIX pecypcoB OaHKa He IMpernosaraeT pa3iuyvii B 3aBUCUMO-
CTH OT UCTOUHUKA (popmupoBanus nociaeqHux. CoOCTBEHHbIE
JICHE)XKHBIE Cpe/ICTBA OaHKA, aHAJIOTUYHO TPUBJICYCHHBIM CpE/I-
cTBaM OaHKa, pa3MeIIalTCcs Ha TJIaTHOM, CPOUYHOM M BO3BpAT-
HoW ocHOBe. [Ipy 3TOM 3aKOHOJATENBHBIN TOAXOM K pa3Melrie-
HUIO TIPYBJICUEHHBIX JICHEKHBIX CPEJICTB OT CBOErO MMEHU U 3a
CBOU CUET MO3BOJISAET ONMPEIETUTh NX KaK COOCTBEHHBIE CPEICTBA
OaHKa, 0OpeMeHEeHHbIe 00513aTeIbCTBEHHBIMU ITPaBaMU, BbITEKA-
IOIIMMU U3 JIOrOBOopa 0AaHKOBCKOT'O BKJIA/a.

[Tpu nepenave AeHEKHBIX CPEACTB OAHKY Ha OCHOBAHUU JO-
roBopa OaHKOBCKOTO BKJIaJa MEPBbIE TEPSIOT WHIUBUIyaIbHbIC
MPU3HAKY, BKJTIOYAIOTCS B OOIIYI0 MacCy JICHETr — POJIOBBIX Be-
e, KOTopble B TOCIEACTBUU WHAMBHUIYATU3UPYSACh IO pa3-
Mepam (CyMMe) MPENOCTaBIIIEMbIX KPEAUTOB MEPEAAIOTCA KOH-
KpeTHhIM 3aeminukam. [IpaBoBast mpupona BKIJIQJIHOW OTiepariuy
OTpeJIesIseT, YTO B KOHEYHOM CUeTe BO3BpaTy MOJIJIekKAT HE KOH-
KpeTHble KYIIOpbl (MOHETHI), MepeJaHHble BKIaTUYMKOM H3HA-
YaJibHO, a Pyrye JeHbI'M COOTHOCHUMbIE C CyMMOI paHHee BHe-
CEHHBIX C YYeTOM HA4MCJIEHHBIX TPOIIEHTOB. B cBOIO ouepenp,
Kpe/IMTHAsI CIIeJIKA T10 Tiepeiayue JeHEKHBIX CPEICTB B COOCTBEH-
HOCTh 3a€MIIMKA TOJIBKO M MOKET COCTOSIThCSI, €CIIM TIPEIOCTaB-
JISTIONIVINA IEHEKHBIE CPENICTBA CYObeKT (OaHK) TaK:Ke SBJISUICS UX
COOCTBEHHUKOM.



[Mpencrapnsiercsi OMMOOYHBIM TIPEANONIOKEHNE, YTO BKJIA[-
YUK, TiepefaBasi JAeHbIM OaHKy W OCTaBasCh MpPU 3TOM HX
COOCTBEHHHMKOM, HajessieT OaHK PaBOMOYMEM PaCTIOPSKEHHMS,
JEWCTBYIOLLIETO B MHTEepecax BKIaauuka. HecocrosarensHocTs Ta-
KOW TMO3UIIMU BbIPAXAETCS B MEPBYI0 OYEPEAb B TOM, YTO IO-
J0OHBIE OTHOIIIEHH S JOJKHBI OTIOCPEA0BAThCS, CKOpEee BCEro, 3a-
KJIIOUEHUEM JJOTOBOpA JIOBEPUTEBHOIO YIpPaBJICHUS JACHEKHBI-
MU CPE/ICTBaMH, a HE IOrTOBOPOM OAHKOBCKOI'O BKJIaJa U OaHK B
NOI00HON CUTYAIIUU TIPU 3aKTIOUEHUH KPEAUTHOW CHIENIKH JI0TT-
JKEH CTaBUTh OTMETKY THNA «[.Y.» («J10BEpUTENbHBIN YIIPABIIA-
I0IIMI») U YYUTBIBATH, YTO, HaIIlpUMep, VIBaHOBY npenocTaBiis-
eTcs KPeaMT 3a cYeT OJHOro Liestoro Bkiaja Ilerposa u 1/3 Bkia-
na Cuzioposa.

Kpome Toro, He Hamo 3a0bIBaTh, YTO CHEIUATBHOE OAHKOB-
CKO€ 3aKOHOAATEJIbCTBO OTHOCUTCS KakK K IPUBJICYEHHBIM Je-
HEKHBIM CpeJCTBaM, TaK ¥ HEMOCPEICTBEHHO COOCTBEHHBIM Jie-
HEXHBIM CcpeJicTBaM OaHKa IMpU MX HMCMOIb30BAaHMU (pa3Mellie-
HUM) KaK JEHEKHBIX CpelcTB OaHKa’?. OTIM4ne MpaBoOBOrO pe-
’KMMa COOCTBEHHBIX JCHEKHBIX CpPEeJCTB OaHKa OT COOCTBEH-
HO-TIPUBJIEYEHHBIX JEHEKHBbIX CPEeJCTB 0aHKa MOXHO Mpocie-
IWUTh TOJIBKO Yepe3 YCTaHOBJIEHHE O00s3aTeSIbHBIX SKOHOMUYE-
CKHMX HOpMAaTHMBOB B paMKax ocylectsieHus bankom Poccun
Ha/I30pHOM (DYHKLIMH, BBIXOJAILEN 32 ITPEIeIIbl YaCTHOIIPABOBbIX

2 Cwm., Hanp.: nosnoxenue LIb P® ot 31 aBrycra 1998 r. Ne 54-I1 (pen. ot 27 utonst
2001 r.) «O nopsake npenocraBieHus (pa3MeleHns) KpeAUTHBIMU OpraHu3alisIMy
JIEHEKHBIX CPEACTB U MX BO3Bpata (moramieHus)» // Bectnuk banka Poccun. 1998.
Ne 70—71.



aCTeKTOB OAHKOBCKOTO KPEIUTA.

BaxHo 3amMeTuTh, YTO HE3aBUCMMO OT OCHOBaHUSs Iepena-
UM JICHEKHBIX CPeACTB 0aHKY, a UMEHHO JOroBopa OaHKOBCKO-
ro cyera WM JIOroBopa OaHKOBCKOTO BKJIAJA, AJs Liesieit OaH-
KOBCKOT'O KPE/IUTa OHU BHICTYTAIOT COOCTBEHHBIMU JIEHEKHBIMU
cpencrBamu 6aHka. [103TOMY TPYTHO COTJIACUTBHCSI ¢ MHEHUEM,
YTO JICHEeKHbIE CPEJICTBA HA CUETE «B JIIDOOM CiTydyae HUKOTa He
MOTYT CUYMTAThCsl COOCTBEHHBIMU CcpelicTBaMK OaHka» 3, Tak, O.
M. OnelHUK TT0JIaraeT, YTo «JI€HbI'W Ha CUYETE. .. ABISIOTCA 00b-
€KTOM ITpaBa COOCTBEHHOCTH KJIMEHTA KaK BEIIH, ONpe/ieIeHHbIC
POIOBBIMU TIPU3HAKAMM, HO BBIIEJICHHBIE TI0 KOJTMUECTBEHHOMY
NIOKa3aTeJio, 3a(pUKCUPOBAHHOMY ITyTEM 3aIMCH IO CUeTam» >4,

HerpyaHo 3aMeTHTh, UTO YUEHBIN BCe-TaKH ONEPUPYET HEKU-
MU KOJIMYECTBEHHBIMHU XapaKTEPUCTUKAMH, YTO, €CTECTBEHHO,
HE O3HAuaeT TMOMeIIeHWEe B OMpe/eIeHHYI0 SYEeUKy (IOJIKY,
ceiip) KOHKPETHOrO KOJIWYeCTBa JIeHer. AKIIEHT JelaeTcs Ha
(pukcaryy KOMUYECTBEHHOTO TIOKA3aTeJIs IyTEM 3aIMCH TI0 cUe-
tam. [IpencraBinsercs, 4To B JaHHOM CJIy4ae pedub ujieT 00 orpe-
JIeJICHHON CyMMe JIEHEXKHbIX CPEJICTB, a, CJIEIOBATENILHO, JIOTHY-
HO OBLIO OBI MPEATOIOKUTH, UTO KJIMEHT 001agaeT MpaBoM CO0-
CTBEHHOCTU HE Ha JICHbI'M, a Ha MPaBO TPeOOBAHUS, UTO COOT-
BETCTBYET 00s13aTeIbCTBEHHOU MTPUPOJIE OTHOIIEHUH TI0 JIOTOBO-
Py Kak 0aHKOBCKOTO CcYeTa, Tak U OAaHKOBCKOTO BKJIaJa.

Ecnmu xe B aHammsupyemoi touke 3penust O. M. OnelHUK

33 Oneitnuk O. M. Vkas. cou. C. 266.
54 Tam xe. C. 265—266.



orepupyeT MpaBOBOM apryMeHTalliel, TO B COBPEMEHHOM 10pu-
JMYECKOW JIMTEpaType HAXOIUT MECTO OOOCHOBAaHME MPABOBOM
MIPUPOBI IEHEKHBIX CPEACTB, MPEJOCTABISEMbIX B KPEIUT, HE
uMelolee HU4Yero oOIIero He TOJNBKO C YaCTHOMPABOBBIMHU ac-
TIeKTaMK OaHKOBCKOTO KPeIuTa, HO 1 IIPaBOM BOOOIIIE.

Tak, K. T. TpopuMoB yTBEp:KHAET, UYTO «CPEIACTBA, MPENO-
CTaBjisieMble OaHKaMHW B KPEIWT, B OOJBIIMHCTBE CIIyYyacB HE
NpUHAJIeKaT UM Ha TIpaBe cOOCTBEHHOCTU» . B 000cHOBaHMe
JAHHOTO YMO3AKJIIOUEHUsI YUEHbII CMOT JIMIIb MPUBECTH CJle-
JYIOIINIA CJIOBECHBIN KaamMOyp, JIMINEHHBIN KaKOK-TO0 MPaBo-
BOI «HauUMHKW»: «KoMMepueckre OaHKU CO3/1al0T AeHbIH. Bbl-
Jaya KpeauTa MPUBOAUT K TOSIBJIEHUIO ONEPALMOHHBIX CUETOB,
NpeJHA3HAYEHHBIX [JIs1 TIJIaTeKeH, T.e. MOPOXKAAITCS CPEACTBa
IUlaTeka M pacTeT JeHexHasd macca. Vicxons w3 nenu Kpeawura
HOBBIC JIEHBI'M OYJIyT PacxoloBaThCsl U pabOTaTh, IPOKJIAIbIBAS
CBOW IYTh B 9KOHOMMKE KaK MNOCTYIUIEHUSI B IpYI€ SKOHOMHU-
YecKHe eMHUIIBI U, BO3MOXKHO, B ApYyrue (WM Te ke) OaHKU Kak
pe3epBbl [UIsi 00pa30BaHUSI HOBBIX KPETUTOB U T.I. Pe3ysbra-
TOM SIBJISIETCSI OOIIEU3BECTHBIN MPOLIECC NETTIO3UTHON IKCITAHCUN
(pacuvpenue 1 pocT AENO3UTOB) WM MYJIbTUILUIMKATOP JETIO3M-
Ta». M3noxenHoe no3pomwio K. T. TpoguMoBy Takske oripese-
JIMTH JJ1s1 OaHKA UICTOYHUKH TPEOCTABICHUS KPEANUTa: BO-TIep-
BBIX, JICHE)KHBIE CPEJICTBA KJIUEHTOB, IO OTHOIIEHUIO K KOTOPHIM
OaHK BBICTYIIA€T B KAUECTBE areHTa U BBINOJHSET TEM CAMBbIM

33 Tpodrmos K. T. IIpaBoBoe perynmipoBaHre OaHKOBCKOTO KpeanuTa M CIOCOOOB
ero obecrieuenus // 3akoH u npaBo. 2005. Ne 4. C. 60.



(yskmIO epepacnpeesieHrs IeHeT B SKOHOMUKE; BO-BTOPHBIX,
HOBBIE JICHBI'M, TTOSIBUBIIMECS B Pe3y/ibTaTe MYJIbTUILUIMKATOPA
JIeTIO3UTa; B TPEThUX, COOCTBEHHBbIE CPEICTBA®. 3aMeThM, YTO
C TIO3WIIMY TIpaBa MPUBEACHHBIA BBIBOl YUEHOI'O JIUIIIEH KaKo-
ro-a1ud0 CMBICTIA.

bank evicmynaem cobcmeeHHUKOM 8cex OeHeNCHBIX CPeOCcms,
HAXo0suuxcst Ha cuemax gousuueckux u ropuouueckux auy. Ot-
CYTCTBUE e OAaHKOBCKOM Omepariviu, COOTHOCUMOM TOJIBKO C pa3-
MeIlleHUeM COOCTBEHHBIX CPEICTB, HEOOXOOUMO COMOCTABIIAThH
C CYIITHOCTBIO 0aHKa KaK TOPTOBIA «UYKUMU» JIEHbIaMH U pac-
HIMPUTETBHBIM TOJIKOBAHUEM TMOJIOKEeHUs nmofr. 2 4. 1 cr. 5 3a-
KOHa 0 OaHKax ¥ OAaHKOBCKOM JiesITeIbHOCTU. Pa3meltieHne mpu-
BJICUCHHBIX JIEHEKHBIX CPEJCTB HE O3HAYaeT pa3MelleHue Co0-
CTBEHHBIX CPE/ICTB (DU3MUECKUX U IOPUINIECKUX JiuIl. VIcKkakeH-
HOEe TIOHMMaHWe OaHKOBCKOM omeparuu moamn. 2 4. 1 cr. 5 3a-
KOHa O OaHKax W OAHKOBCKOW JESATETbHOCTU MOXET MPOM30M-
TH 13-3a MTOJJMEHbI IOHSTUI. PazMerieHuio noajiesxar He IpoCcTo
NIpUBJICYCHHBIC ICHEKHBIE CPEIICTBA, a JIEHeKHbIEe Cpe/ICTBa (pu-
3UYECKMX U IOPUIUYECKUX JIUII, PUBJICUCHHbIE BO KJIA/bl, T. €.
riepeiaHHble OAaHKY Ha OCHOBaHMHM JOrOBOpa OAaHKOBCKOT'O BKJIa-
Jla, a CJIe0BaTeNIbHO, TNepelle/e B ero COOCTBeHHOCTh. Mc-
TIOJIb30BaHUE K€ BHIPAKEHUSI «OT CBOETO MIMEHH U 32 CBOU CUET»
noar. 2 4. 1 cr. 5 3akoHa 0 0OaHKax 1 OAaHKOBCKOM AEATEILHOCTH
OIpeieNIsieT peXUM JIEHCTBUM, ellle pa3 MOATBEPKIAIOIINX, YTO

36 Tpodrmos K. T. IIpaBoBoe perynmipoBaHre OaHKOBCKOTO KpeanuTa M CIOCOOOB
ero obecrieuenus // 3akoH u npaBo. 2005. Ne 4. C. 60.



TOJIKO COOCTBEHHBIMU JIEHEKHBIMU CPEACTBAMU MOXHO PacIio-
PSKATBCS «OT CBOETO IMEHU U 3a CBOU cueT». OTHOLIEHHE 3aK0-
HOJZIaTeJIsl K JAHHOMY BBIPQXEHUI0 MOXHO MPOCEIUTh Ha TIPU-
mepe cT. 971,990 u 1005 'K P®, conepxaiiiux jerajibHble onpe-
JieJIEHHs1 IOrOBOpa MOPYYEHHsl, KOMUCCUU U areHTUPOBAHUSI CO-
OTBETCTBEHHO. B J0roBope nopydeHus NOBEPEHHBIN IEUCTBY-
€T OT UMEHHU JIOBepuTeJis, B JOrOBOPE KOMUCCUU KOMUCCHOHEP
JEUCTBYET OT CBOEr0 MMEHM, & AreHTCKUI JOrOBOP MPENOCTaB-
JISIET BO3MOXXHOCTh KOHCTPYMPOBAHUSI AEWCTBUI areHTa Kak OT
CBOETr0 MMEHHM, TaK U OT MMEHH NpuHImnana. OObeIuHseT Ke
BCE YKa3aHHbIE JIOTOBOPHI TO, UTO JICHCTBHUSI BCETa COBEPIIIAIOT-
Csl 3a CUET JOBEpUTENS B IOTOBOPE MOPYYEHHs, 3a CUET KOMHU-
TEHTa B JJOTOBOPE KOMHUCCHUU, 32 CUET MPUHIIMIIAIA B aFT€HTCKOM
noroBope. CrieioBaTeIbHO, MOKHO YTBEPKAATh, UTO COBEPILIATDH
JIEUCTBUS OT CBOETO UMEHM U 32 CBOM CUET MOXXHO TOJIbKO B OT-
HOIIIEHUH COOCTBEHHOTO UMYIIIECTBA U CBOMX UHTepecax. Mmen-
HO NO3IMOMY MONCHO 3AKAOUUMb, YO PASMEULEHUIO NOONEHCaAM
OeredicHble cpedcmea, npuHaorexcauue 6anKy Ha OCHOBAHUSIX,
NPedycMOMPEHHbIX KaK 00UlezpadcoancKum, mak u cneuuany-
HbIM OAHKOBCKUM 3GKOHOOAMENbCIBOM.

WTtak, Bo3Bpamasch K TePMUHY «KpEAUTHAS JIEATETBHOCTD»,
MOXXKHO BBIIEJIUTH €€ CIIEAYIOIIME CYIIHOCTHbIE NMpU3HaKu: 1)
Kpe/IMTHAsI JeSITeJIbHOCTh — Pa3HOBUIHOCTh OAHKOBCKOW Jiesi-
TEJIHOCTH, BBICTYMAOUasl €€ COCTABJSIOIIAM 3JIEMEHTOM; 2)
KPEAUTHAs IESATENIbHOCTD — AESITEJIbHOCTD, IIPEACTABIISIONIAS CO-
0011 cuCTeMy TMOCTOSIHHO OCYITIECTBIISIEMBIX KPEIUTHBIX Orepa-



Ui (KpeOUTHBIX CAENOK); 3) KpeauTHasl JesITeJIbHOCTh — JesI-
TEJIbHOCTh, CBSI3aHHASI C pa3MelleHue eHEeKHBIX CPeICTB OaH-
Ka (HEe3aBUCMMO OT UCTOYHMKA MX (POpPMHUpOBaHMSI) OT CBOE-
ro UMEHU U 34 CBOM CUeT; 4) KpeauTHas 1esITeJIbHOCTh, BBICTY-
nasi pa3sHOBUIHOCTBIO OAaHKOBCKOM, OCYIIECTBIISIETCS HaJJIeka-
UM CyOBeKTOM (OaHKOM WJIM MHOM KPEIMTHOW OpraHu3aIifen )
Ha ocHoBaHuu auiieH3nn banka Poccun.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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IIpumevyanus
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Borpoc 0 cymiHoctM KpeauTa IIMPOKO AMCKYTUPOBAICA B
OTEYEeCTBEHHON SKOHOMHUYECKOU JIuTepaType ellle B Hayajie XX
B. Cm., Hanpumep: 3ak A. C. OCHOBHbIE Hayajla TEOpUU
KpeauTa U KpeauTHoi koonepauuu. [lerporpan: M3natenbckuit
KoonepatuBHbIil coio3 «Koomneparms», 1919; Kauenenenb6aym
3. C. Hexkotopslie mpoOiieMbl TEOpUM KpPEAWUTa: K BOIPOCY
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oopamenne u kpegur CCCP. M.: ®unance, 1966. C. 198).
M. A. Ileccenv onpenensui, yro kpeaut B CCCP naxomut
MaTepuaibHOE BOIUIOIIEHWE B IUIAHOMEPHOM JIBUKEHUU
ccyaHoro ¢onma odmectBa (cMm.: Ileccenr M. A. BiusHue
KpeauTa Ha SKOHOMUYECKYI0 3(p(PeKTUBHOCTh MPOMBIIILIEHHOTO
npousBoAcTBa: ABToped. AMC. ... J-pa SKOH. HayK. M.,
1967. C. 3). // OnpeneneHHblii UHTEPEC BBI3BIBAET TOT (PaKT,
YTO yKa3aHHBIC BBIIE OMpPEACTICHUsI KPeauTa YroTpeOsssioTcs
JAHHBIMM aBTOpaMM Hapsily C ONpelesieHMeM KpeauTa Kak



9KOHOMHMYECKOr0o OTHOIEHUSl. VIMEHHO Kak 3SKOHOMHYECKOe
OTHOILEHNE ONPEAEIAETCA KPEAUT U B HEKOTOPBIX COBPEMEHHBIX
9KOHOMMYECKMX HUCTOYHMKax. Cwm., Hamp.: [IeHbru, Kpeaur,
O6anku: YueOnwk / Ilox pen. O. . JlaBpymuna. M.: duHaHCH
u craructuka, 1998. C. 146; Cemeniora O. I'. Jlensru, Kpeaur,
O6anku B P®: YuebHoe mocodue. M.: Konryp, 1998. C. 97.;
Avnonsckuit M. M. O TpaktoBkax kpeaura // JIeHbr 1 Kpeaur.
1999. Ne 4. C. 31.

3.

I'ypeeuy U. C. HoBoe B NpaBOOTHOIIEHUsX OaHKa C
xo3opranamu // TlpaBosenenue. 1975. Ne 2. C. 83. // B cBoe
BpeMsi B. @. Ky3bMUH BBICKa3blBaJI TOUYKY 3PEHHUSI, COITIACHO
KOTOPOi OAHKOBCKMI KPEOWUT «IO CBOEH NpPUpPOAE SBISIETCS
9KOHOMUKO-TIpaBOBO# Kateropuei» (IIpaBoBoe perynupoBaHue
6ankoBckoro kpeaura // CoBeTckoe rocynapcTBo U npaso. 1974.
Ne 2. C. 63). IlomoOHBI TOAXOA HAXOOUT OTPaKEHHE W B
paboTax coBpeMeHHBIX yueHHbIX. Tak, C. A. MyparoBa u B. T'.
[onbIneB yKa3plBaIOT, YTO «KPEAUT — SKOHOMUYECKOE sIBJICHHE,
CllyKalllee OCHOBOM [UIsl OMNpEAEICHUs] MOHATUS KPEIUTHBIX
npaBooTHoIeHu» (K BOmpocy 0 MOHATHUY CACNIKU B KPEAUTHON
cpepe // IlpaBoBenmenme. 2002. Ne 5 (244). C. 141). /| C
JAHHBIMU TTOJIXOJAMHU OIPeJeSIeHUS CYIITHOCTU KPeauTa TPYIHO
cornacuthes. He oTpunas B 11€710M BIIMSIHME SKOHOMMKHM Ha
MpaBo, W HA0OOPOT, MPEJICTABIAETCS OIMMOOYHBIM BOOOIIE
BECTHU Peyb O CYIIECTBOBAHUM KAKUX-JIMOO €IMHBIX SKOHOMUKO-



MPABOBBIX KATETOPUIl WM MCKJIIOUUTESbHO SKOHOMHUYECKHUX
KAaTEerOpUid.

4.

Tak, O. M. OneiiHuK mnpeagaraeT MOHUMATh OAHKOBCKYIO
JEeSATebHOCTh B Y3KOM U IIMPOKOM cMbiciie. [lpudem o
OAHKOBCKOM JIeATEILHOCTH B Y3KOM CMBICTIE CJIOBA, [0 MHEHMIO
YYEHOro, cjeayeT TOBOPUTb TOrJa, KOrjAa JUisi COBEPIIEHMS
OIpe/ieIeHHOM COBOKYMHOCTHU onepaiuii (K Hum O. M. OneitHuk
OTHOCHUT TpH OAaHKOBCKHE oreparyy — 4. 2 cT. 1 3akoHa o 6aHKax
1 OaHKOBCKOM JEATENIbHOCTH) HEOOXOAMMO CO34aTh OaHK Kak
cneluaiibHoe opuaudeckoe auno. Cum.: Oneitnuk O. M. Vkas.
cou. C. 25.

5.

IMpencraBisieTcs, YTO TEPMUH «BEACHUE» ISl ONEPALAHN IO/,
3 4. 1 cr. 5 3akoHa 0 OaHKax W OAHKOBCKOW HEATEJILHOCTU
OXBATBIBAET BCE JICCTBUsI OAHKA, COBEPIIAEMbIX B OTHOIICHUN
JEHEXHBIX CPEJICTB, HAXOMSAIIMXCA Ha OAHKOBCKHMX CYETax, 3a
UCKJIIOUCHHEM TeX, COBEpIIIEHNE KOTOPBIX MpeIyCMaTpUBaETCs
WHBIMU OAHKOBCKMMH ONEpalvsiMi, B YaCTHOCTH OAaHKOBCKOM
ornepariet moamn. 4 4. 1 cr. 5 3akoHa 0 OaHKax U OAHKOBCKOW
JeSTeIbHOCTU: «OCYILECTBJIEHHE pacyeToB 0 TMOPYYECHUIO
(pu3rYecKuX M OPUAMYECKUX JIMI, B TOM 4YHCIe OaHKOB-
KOPPECHOH/ICHTOB, M0 MX OAHKOBCKUM CUYETaM».
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