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BBenenne

Borpoc 0 cTpykType cucTtemsl IpaBa TPaJulMOHHO aKTyasleH [Jis paBoBeeHus. be3 naH-
HBIX O CHCTEMe IpaBa U ee CTPOEHHM BeChMa CJIOXKHO (eCs BOOOIe BO3ZMOXHO) MpopadaThiBaTh
MoOYI0 MHYIO ITPaBOBEIYECKYIO MPOOIEMaTHKY, 0OOCHOBAHHO M YBEPEHHO IPOBOIUTH B XKU3Hb ITPE/I-
Jlaraemble HayKoii pemenus. TpeboBaHe HaydHO 0O0OCHOBAHHOCTH PEKOMEH/IAlNiA, BhIpabaThiBae-
MBIX TEOPETUKAaMU IpaBa /sl IOPpUIMUYECKON MPAKTUKU (HapUMep, 10 YacTu COIepKaHusl I0pUI-
YECKUX MPEIMCAHNI 1 X CUCTEMATU3alI|H ), TIPEAOTIPEIIIsieT MOTPEOHOCTh B IOZHAHUM CTPYKTYPBI
CHUCTEMBI [1PaBa, B BbISIBJICHUM KOHCTAHTHBIX U 3aKOHOMEPHBIX CBS3€W MEX/y COCTABHBIMU 3JIEMEH-
TaMU JJAaHHOM CUCTEMBI.

B Hacrosiiee BpeMsi B pOCCHIICKOM MPaBOBOM JOKTPHHE YK€ B KOTOPBIM pa3 HaOmomaercs
MHTEHCHBHOE BO3PACTaHUE MHTEpeca K BOMPOCY O CHUCTEMe U CTPYKTYpHOM cTpoeHuH npasa'. Crie-
[UATMCTHI YaCTO OTMEYAIOT HEOOXOAMMOCTb TIEPECMOTPA, TIEPEOCMBICTICHHS M TIepepabOTKH TeX Teo-
PETHUYECKHX TOJIOKEHUH, KOTOpPbIE MPUHATO CUUTATh TPAAULIMOHHBIMH, MOKHO JIaXe CKa3aTh OPTO-
JOKCaJIbHBIMU, O(PUIIMO3HBIMU.

o cno)kHOCTH MOJHUMAEMBIX BOIIPOCOB M OCTPOTE COMPOBOX/JIAIOIIMX UX HAYYHBIX CIIOPOB,
10 3HAYMMOCTH, KOJIMUECTBY M KayecTBY Mpe/JlaraéMbIX PeIIeHUi, 10 YPOBHIO BbI3bIBAEMOIO MHTE-
peca TMCKYCCUM O CHUCTeMe IpaBa M ee CTPYKType He YCTYNaloT Jake JOKTPUHAIbHBIM AUCITyTaM
O NMOHUMAaHHH IpaBa. ITO 0O0YCIOBIEHO NPU3HAHUEM MHOTr00Opa3us TUIIOB NIPABOIIOHUMAHMUS, U, B
TO XK€ BpeMsi, OTCYTCTBHEM IOI0OHOTO MHOTOOOpasusi B PEIIeHHH BOIIPOca O CHCTEMeE TpaBa U ero
CTPOEHUM.

ITpoGnema CTPYyKTypBl CUCTEMBI IpaBa aKTyasjbHAa B IPABOBEIEHUU MOCTOSHHO. Yalue Bcero
NP €€ PACCMOTPEHUH OOPAIIIAIOTCS K JyaMCTHUECKON TEOPHHU M (MJIM) K BOITPOCAM JIEJICHUS IpaBa
Ha orpaciu. [Ipy 5ToM MHOrMe acrieKThl TEMbI CTPYKTYPbI CUCTEMBI ITpaBa BIUIOTh JO HACTOSILLIETO Bpe-
MEHH OCTAIOTCs O0Jiee YeM CIIOPHBIMU MM M BOBCE HEPEIIEHHBIMU (MHOT/IA aKe He 3aTPOHYTHIMHU).
OO11eTeopeTHYECKUX MCCIeJOBaHUH, MOCBAIIEHHBIX HEMTOCPE/ICTBEHHO CaMO CTPYKTYpe MpaBa, Ha
CETOJHAIIHUIA IeHb (DAKTUYECKH HeT.

ITo3HaHue cTPYKTYpbl ITpaBa UMEET 1Sl PaBOBEJCHUS KIIIOYEBOE 3HAUEHHUe, MO0 OTCYTCTBUE
CBEIEHUIA O BHyTPEHHEM KOHCTaHTHOM 3aKOHOMEPHOM CTPOEHHH U CBS35IX [1PaBa, M0 MEHbLIEN Mepe,
CYILECTBEHHO 3aTPyJHSET MPOpPadOTKY MHOTMX MHBIX MPOOJIEM I0pUIMYECKON HAyKU U MPAKTUKH.

! Haunnas ¢ 2001 r. B Poccu 110 pas/iinyHBIM acrieKTaM COOTBETCTBYIOMICH TeMATHKH ObUIO TPEICTABJICHO K 3allATe Golee 1Ba-
JLAaTH AUCCEPTAlMOHHBIX UccienoBanuil. CM.: Babowun O.A. CructeMa KOHCTUTYIIMOHHOTO MTpaBa Kak OTPaciy POCCUICKOTO Mpasa:
BOIPOCHI TEOPHH U NPAKTUKHU. Juc. ... KaH[. opua. Hayk. EkatepunOypr, 2001; Mawmaxos K.M. Teopetndeckue BONPOCH pasrpaHy-
YeHHs1 MyOIMYHOTO U YacTHOro npasa. [luc. .. kaHn. opua. Hayk. Bonrorpan, 2001; Iempos /. E. Otpacnb npaBa. [Juc. .. KaH[. I0pyi.
Hayk. CaparoB, 2001; Acaansn H.I1. OcHOBHBIE Ha4asla POCCUIICKOro 4acTHOTo npasa. [luc. .. g-pa opua. Hayk. M., 2002; Bacuaves
C.B. YactHoe 1 myOnuuHOe npaBo B Poccyu: McTopuko-Teopernueckuid ananms. luc. .. n-pa opua. Hayk. CII6., 2002; Psauo Taxa
Hlamcon. COOTHOIIEHHE MEK TyHAPOAHOIO ¥ BHYTPUTOCYJapPCTBEHHOTO (HALMOHAJILHOTO) MpaBa (TEOpeTUIECKUe aclieKThl). ABTOped.
JuC. ... I-pa topusl. Hayk. M., 2003; [uaunenxo E.A. Cuctema poccHICKOTro NpaBa: CTPyKTYpPHO-CPaBHUTENBHBIN aHamu3. [luc. .. KaH[I.
topusl. Hayk. Kpacnonap, 2003; Peymoe B.I1. CTpyKTypupoBaHHe ITPaBOBO CHCTEMBI KaK BhIpakeHHe ee (DyHKIMOHAIBHBIX BO3MOXK-
Hocteil. uc.... nokT. opua. Hayk. H.Hoeropon, 2004; Kononos A.A. IHCTUTYIMOHANU3A1Ms IPaBOBOIO peryauposanus. Juc. ...
Kauz. topun. Hayk. CI16., 2004; Kypoiok I'.I1. Otpacinb npasa. [luc. .. kauz. opua. Hayk. Kpacnonap, 2004; Meavhukosa B.I'. Cucrema
Tpyaosoro npasa Poccun. [luc. .. kana. ropun. Hayk. Tomck, 2004; Kupunosckaa H.H. CucteMa Me:xIyHapOIHOTO 1IpaBa U €ro HayKu
B OTEYECTBEHHOI Me:kTyHapOqHO-TIpaBoBoii JOKTprHe XIX — Hayana XXI BB.: ICTOPHKO-TEOpETHYECKUI aHamu3. [Iyc. .. KaHA. 10pu.
Hayk. CII6., 2005; Conosves C.I'. Cuctema IyOIMYHBIX WHCTUTYTOB MYHUIIMNAIBHOTO TipaBa. uc.... a-pa opua. Hayk. M., 2005;
Bacmpuikuna O.A. CructeMooOpasyiolye CBsI3M BHYTPEHHEro cofepkanus npaea. [luc. .. kana. opua. Hayk. Bonrorpan, 2006; Boa-
kozon T.A. Cuctema IpaBa B yCJIOBUSIX OOHOBIIsIolerocst oomecrsa. uc. ... kaua. opua. Hayk. BapHayn, 2006; Epmonenxo C.B.
Cucrema 3akoHoAaTesbeTBa Poceniickoit ®eneparuu (Bonpochl TeOpUM M NpakTukuW). Juc... KaHa. opul. HayK. Bonrorpan, 2006;
Maxkeesa E.M. Cucrema npaBa Poccuiickoit ®eneparmu. uc.... kaHa. opul. Hayk. M., 2006; Yepenxosa E.J. Cucrema npasa u
cucTeMa 3akoHozartesnbersa Poccuiickoit denepaunu. uc. ... Kaua. opuf. Hayk. M., 2006; Maxapos /{.A. Cuctema nnpaa BuzanTuii-
CKOW MMIIEPHH: UCTOPUKO-TIPAaBOBOH acriekT. Iuc. ... kanx. opua. Hayk. CII6., 2007; Tepsesckuii C. A. Cuctema METOIOB IIPABOBOTO
PeryJiMpoBaHusi B I0PHIUYECKON MPAKTUKE COBETCKOTO rocyaapcrsa. [uc. .. kana. opug. Hayk. M., 2009; Yeavuues M.FO. Cucrema
MEKOTPACIIEBBIX CBA3EH IpakJaHCKOTO MTpaBa: HMBIIMCTUYECKOe UccienoBanue. [luc. .. n-pa opua. Hayk. Kazans, 2009.
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ITO OTHOCUTCS, HAITPUMEP, K BOMPOCaM O AEHCTBHUU IPaBa, O €ro CYIIHOCTU U CUCTEME, O COOTHO-
IIEHUHU Pa3InIHBIX (POPM BBIPAKEHHSI HOPM IPaBa, O TOJIKOBAHWY MIPABOBBIX MPENMCAHUIMA, O CUCTe-
MaTU3alMi HOPMATHBHBIX TIPABOBBIX aKTOB, O CHCTEME IOPUAMYECKUX HAYK M YYEOHBIX JUCIATUINH.

B Toxe Bpems, HA0 YUUTHIBATh, YTO pasrpaHUUYCHUE TOHATUN «CTPYKTypa» U «CHCTEMa»
MOJTyYMJIO B OTEYECTBEHHOM? I0PUCTIPYICHIIMHM PaCcIpOCTpaHeHHe TOJIbKO K KOHIy XX B. (MIMEHHO
B 3TOT MepHrof B (pUI0COpUH CTaIO yIeasaThcss 0c000€ BHUMAHUE CUCTEMHOMY TOIXOMY, TOTy4nIa
CBOE pa3BUTHE TEOPHsI chcTeM). MI3HauasibHasl HEpa3rPAaHUYEHHOCTh TUX MOHSATHIN MTPpeAonpeesia
TO, YTO PACCYX/JEHHsS YUEHBIX O CHCTEMe IpaBa B psjie CIyyaeB OTPaXald M UX TO3UIMU TOJHKO
OTHOCHUTEJIBHO CTPYKTYpHI MpaBa. B MHBIX ke clyvasix, HAIpOTHB, TOBOPSI O CTPYKTYype TpaBa, yde-
HbIe UMEJIH B BUJLY WM CHCTEMY, UM CUCTEMATHKY I1paBa, UM e U BOBCE MTPABOBYIO CUCTEMY.

Jlaneko He Bceraa mpu 3TOM 00paIanoch BHUMaHUE Ha COOTHOIIEHUE MEXAY KaTerOpHsIMU
CTPYKTYPBI, CHCTEMBI U TIOHSATHEM CYyMMBbL. TO 0OCTOATENHCTBO, UTO CUCTEMA BKJIIOYAET B ceOsl He
TOJIBKO CTPYKTYPHBIE JIEMEHTHI (HOCSIIHE ONPEeIISIONIINA 00yCIaBIMBAIONINN CTPOSHUE U 3aKOHO-
MepHbIe MEKKOMIIOHEHTHBIE CBSI3U CUCTEMBI XapaKTep), YUUTHIBATIOCh KpallHEe PEIKO U JaJlIeKO He
BCerja nocjeoBaresbHoO. B pesynbrare 3a4acTyio He MPUHUMAIOCh BO BHUMaHKE TO, YTO CTPYKTYpa
HOCHUT KOHCTQHTHBIM M CTPOE00Opasyouil (MOKHO Jaxe CKa3zaTh LIEMEHTUPYIOIIHIA), a CHCTeMa —
MIPEJONPEAEIEHHbIN CTPYKTYPHBIM CTPOEHUEM JIEMICTBEHHBIN, (DYHKIIMOHAJIbHBIN XapaKkTep.

WTak, crpemieHre K HOBOM Hay4YHOU MPOPaOOTKE TEMbI CTPYKTYPBI CUCTEMBI ITpaBa 00yCIIOB-
JIEHO 1IEJIBIM PSIIOM TPUYMH, Cpey KOTOPHIX MOKHO YKa3aTh M Ha aKTMBU3AIMIO MCCIIEJOBAHUN B
00J1acTH MPABOMIOHMMAHWUS1, U HA MOTPEOHOCTh B COBEPIIEHCTBOBAHUH NMOHATUITHO-KAaTErOpHaIbHOTO
armapara I0pUCIIpy/IeHIIMH, U Ha 3HAUYMTEIbHOE YBEJIMUCHUE YMCIa HOPMATUBHBIX MPABOBBIX aKTOB,
Ha pa3pacTaHue caMou cepsl PUINIECKOro Bo3aeicTBus. [IoTpeOHOCTh B IPOpabOTKe TeMaTUKU
CTPYKTYPHOTO CTPOEHHSI CHCTEMBI IPaBa aKTyJIM3UPYETCs M HATMYMEM B IaHHOW OOJIACTH psiga pas-
HOYTHUBBIX TOJIOKEHUH, MPOOETbHBIX aCMEeKTOB, U3NUIIHUX AorMatu3auuil. Y orpacieBas Monenb
MpaBa U Te MoKa3arey (OCHOBaHMUSI, KPUTEPUH, (DAKTOPBI), TIO KOTOPHIM IMPUHSTO BHISIBIIATH OTPACIH
rpaBa TpeOYyIOT TIIATEeIFHOW PAIMOHAIBHOM OLIEHKHU U ITEPecMOTpa.

B Hacrosmii MOMEHT B paMKax MpoOieMbl CTPYKTYPHOTO CTPOEHHsI CHCTEMBI ITpaBa OTMeva-
eTCsl HAKOIUICHHE 3HAUUTEJIBHOTO YHC/IA HOBBIX, IIOPOXKIEHHBIX CAMO KU3HEAEATETbHOCTHIO BOIPO-
COB, pellieHre KOTOPbIX PaBHO BOCTPEOOBAHO KaK BCEMM BUJIAMH MTPABOBOM HAYKH, TaK U I0pUANYe-
CKOH MPaKTUKOM (0COOEHHO B chepe MPaBOTBOPUECTBA U MPABONIPUMEHEHH ). DTO CBUACTEILCTBYET
O TOM, YTO BOIIPOC O CUCTeMe TpaBa, U, B OCOOEHHOCTH, 00 ONpeeeHIH CTPYKTYPHBIX JIEMEHTOB
9TOW CUCTEMBI, SIBJISIETCS JIsI COBPEMEHHOM I0pUCIIPY/ICHIIMN OUeHb aKTyaJIbHBIM.

Tema cTpyKTypbI MpaBa MOAJIEKHUT MOCIIEA0BATETbHOM U LIEJIOCTHOM mpopadoTke. Takast mpo-
paboTka TpedyeT oOpallieH s He TOJBbKO K MOJIOXKEHUSIM 001l TeOpUM IIpaBa, HO U K IaHHBIM OTpac-
JIEBBIX IOPUAMUYECKUX HAyK. VIMEHHO MOSTOMY NpH MPOBEJCHUM WCCIIEA0BAHUS MbI PUOETaiu He
TOJIBKO K TIOJIOXKEHUSIM OOIIeH TEOpUH paBa, HO U K CBEJCHUSIM, MIOUEPITHYTHIM UM U3 OTPACIIEBBIX
HaIpaBJIeHUN I0PUCTIPYICHITUH.

CBenieHrsI O CTPYKType MpaBa HEOOXOAMMBI ISl TIO3HAHUS JTI000 MPOOIeMbl TPABOBE/ICHNUS,
YTO MpPEAOIpeeIeHO, IOMUMO BCEeX MPOYMX (PaKTOPOB, HAJTMYKMEM Y TpaBa TAKOTO CBOKMCTBA Kak
CUCTEMHOCTb. [Ip1 3TOM BOMPOCHI CUCTEMBI TIpaBa M €€ CTPYKTYPhl UMEIOT He TOJIBKO aOCTPaKTHO-
HAy4YHYIO0, HE TOJIbKO Cyry0o MO3HaBaTeIbHYIO IEHHOCTh. B MpUKJIaJHOM acrieKTe CBeJeHUs O CHCTEMe
1paBa 1 ee CTPYKTYpe BecbMa BOCTpeOOBaHbI IPH PEIIEHNH BOITPOCOB CUCTEMAaTUKH IMPABOBBIX aKTOB
(IOpUINYECKUX JOKYMEHTOB).

B 1nienom ke, B HACTOSIIIHIA TIEPUO]] YCMATPUBAETCS MOTPEOHOCTh B CHIEMAIBHOM HCCIIE/IOBa-
HUM ¥ aKTyaJIM3alluK CBEAEHHI O CTAHOBJIEHUU M Pa3BUTHHU, JOCTOMHCTBAX U HEIOCTATKaX YUEHHUS O

% s yaoOcTBa yMTaTeNs Mbl OyJeM FOBOPUTb O POCCUHCKON I0PUCIIPYASHLIMH, HayKe U (WJIM) ITPAaBOBOM CUCTEME B PACIIPUTEb-
HOM 3HaYeHMH, T. €. opa3yMeBasi IPX 9TOM, B COOTBETCTBYIOIMX CITy4asixX, M COBETCKYIO IOPUCTIPYEHIINIO, HAyKy U (MJI1) IPaBOBYIO
CHCTEMY.
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CTPYKTYPHOM CTPOEHUM CUCTEMBI IIPaBa, O CUCTEMATHKE ITPABOBOI0 MaTepualia, O CTpoeHuu, hopme
1 KJIAaCCU(DUKALIMSX TTPABOBBIX HOPM, O YACTHOM U ITyOJIMIHOM, MaTepUAIbHOM M IPOLIECCYyaTbHOM
npaBe. BecbMa BakHBIM SIBJISIETCSI BOIPOC 00 JIEMEHTAaX M aCleKTaX CaMOW CTPYKTYpPBI CHCTEMbI
npaBa. OO03HAYEHHOH MTPOOIEMATHKE U MOCBAIIEHA HACTOSIIAs MOHOT padusl.

[Tpu 3TOM MBI UCXOAUM W3 TOTO, YTO BOIMPOCH! CTPYKTYPHI IIPaBa JOKHBI TPOPA0ATHIBATHCS
Ha 6ase cBeneHuil puocoduu, MPaBoBOW TEOPUH U IOPUIMUYECKON MpakTUKU. Henb3s 3a0bIBaTh 1
O TOM, YTO MPABO MOXET MHTEPIPETUPOBATHCS U C THOCEOJIOTUYECKUX, U C TEJIeOJOTUYECKUX, U C
AKCHOJIOTUYECKUX, U C (PEeHOMEHOIOTMYECKUX (M C MHBIX) o3uliuid. Bmecte ¢ Tem, UMEHHO yJeT pas-
HOACTIEKTHBIX CBE/IEHUN MMO3BOJISIET OCYILIECTBUTD HAJIJIeKAIllee UCCIIEIOBAaHUE U BBISIBIIEHUE 3aKOHO-
MEPHBIX U KOHCTAHTHBIX, T. €. CTPYKTYPHBIX, JIEMEHTOB TPaBa, BHIIBUTH UX B3aUMOCBSI3b.

Wrak, cymecTByolye B MpaBOBEICHUHN CBEICHHUS O CHCTeMe MpaBa, WX MPOTUBOPEUUBOCTD,
CJIOKHOCTb OIpeNie/ieHUsI M Pa3rpaHUueHUs] BBIICISEMBIX JIEMEHTOB, a IJIABHOE — HESICHOCTb
BOIPOCA O CaMOH CTPYKTYpe CUCTEMBI TpaBa, CBUIETEIbCTBYIOT HE TOIBKO O HEOOXOAMMOCTH Tiepe-
OCMBICJICHUSI YCTOSIBIIMXCSI B JIOKTPUHE MOJIOKESHUM, HO ¥ TPeOYIOT BHIPAOOTKH HOBBIX TUTIOTE3, METO-
JOJIOTHUYECKUX ToxoA0B. [Ipy 5TOM Bce HOBAIMM JOIKHBI COXPAHATH M TPUYMHOXKATh TOCTHKEHUS
MIPABOBEJICHHM S, 2 HE OTPUIIATh UX.

Bonpochkl CTpyKTYypHOro CTpoeHusi MpaBa OCBEIIATNCh B MPABOBEJCHUU MPEUMYIIECTBEHHO
MMEHHO B XOJI€ JIMCKYCCHUI O CUCTEME TIpaBa. B 3THX JAUCKYCCHSX Y4acTBOBAIM HE TOJBKO MpejcTa-
BUTEJM OOIIEH TeOpUH TpaBa, HO MPEJCTABUTENIN U OTPACIIEBBIX IOPUINYECKUX HayK. KilloueBbM B
XOJIE KaX/I0U IUCKYCCUM CTAHOBHUJICSI BOIIPOC O KPUTEPUSIX OITpeiesieHHs OTpaciiell mpaBa. Bo Bropoii
nojioBuHe XX B. aKTUBU3UPOBAJIOCh BHUMAaHKUE K BOMPOCAM O COOTHOIIIEHHWH CUCTEM TpaBa U 3aKO-
HOJATEJIbCTBA, O BO3MOKHOCTH CYIIIECTBOBAHMS B CUCTEMeE MpaBa KOMILJIEKCHBIX (pOpMUPOBAHUT, O
KOJIMYECTBE OTpacyei nmpasa. Torja e BepBble YeTKO MPO3BYYAIN UJIEU O HEJJOCTATOUHOCTH U IakKe
BOBCE O HE/IOCTOBEPHOCTH OTPACJIEBOIO JIeJIEHHUsI ITpaBa.

B niepBoii nosoprne XX B. ujien 0 CUCTEME MpaBa U ee CTPYKType Bbipaxaiuch M.A. Apxa-
HoBbiM, C.H. Bparycem, A.{. Beimunckum, MLIT. Kapesoii, C.®. Keuekbssnom, M.M. Mopo3om,
C.M. IoranoseiM, M.O. Peiixenem, M.C. Ctporosuuem, W.I1. TpaitHuueiM (1 11p.), a BO BTOPOW —
C.C. AnekceeBbiM, K.C. Bensckum, C.H. Bparycewm, JI.C. T'anecaukom, JI.U. [Iem60, O.C. Uodde,
I.A. Kepumosbim, B. Knanmom, C.M. Kopneesbim, A.. Koponesbim, O.A. KpacaBurkosbim, P.3.
Jlusnmmiiom, U.B. Tlaenossim, C.B. [Tonenunnoit, B.K. Paiixepom, E.A. CyxanoseiM, B.M. ChIpbix,
B.C. TageBocsaHom, A.®. [llebanoBbim, L. A. AMmonbckoit (v mp.).

Ha coBpemeHHOM 3Tarie HEKOTOpbIe acleKThl MHTEPECYIOLIEN HAC TeMAaTUKU TOTy4YHIU OCBe-
IeHUe B KaHIUAATCKUX JUCCepTalMoHHbIX vccnenoBanusax O.A. Badommna, T.A. Bonkoron, E.M.
Makeesoit, K.M. MamtakoBa, A.A. Kononoga, I'.I1. Kypmiok, [I.E. Ilerposa, E.A. [Tununenko, E.C.
UepeHKOBOM, a Takke B JJOKTOPCKUX aucceprallioHHbIX uccienoBanusax H.I1. Acnanss, H.Aborna-
Hooi, C.B. BacwiseBa, B.I1. Peytosa, B.B. Ponoro, Psiua Taxa IIlamcona.

B 1ies10M 11151 COBpeMEeHHOT0 MPpaBOBEICHN S XapaKTEPHbI AKTUBHBIN MHTEPEC K BOIIPOCaM Jielie-
HUS TIpaBa Ha YaCTHOE W MyOJMYHOE W Pe3KOe yBeJIMUeHHe KOJMUYeCTBa OOOCHOBAHUH CYIIIECTBO-
BaHMs TOW WJIM MHOW oTpaciy mpaBa. OOpaiiaercs B HacTosiee BpeMsi BHUMaHUE U Ha HEHo-
CTATOYHOCTh TAKMX KPHUTEPUEB BBISABJICHHUS OTpAcliell MpaBa Kak MpeaMeT W METO[ MPaBOBOTO
perynupoBaHusi. BMecte ¢ Tem, MO3UlMKM COBPEMEHHOIO MPABOBEACHUS IO BOIIPOCY O CTPYKTYpe
CHUCTEMBI ITPaBa He MpeTeprieNy ¢ Hayasia MpoIuIoro BeKa Kakoro-1m00 3aMeTHOTO Pa3BUTHS.

Bomnpoc o camoii cTpyKkType npaBa Mojy4usl B IOpPUCIIPYACHLIMH JMIIb KpailHe (pparMeHTapHOe
ocgerienue. JIo cux mop oH He ObUT MOABEPTHYT MOC/IEI0BATEIBHOMY UCTOPUKO-TEOPETHUECKOMY U
METONOIOTHYecKoMy aHam3y . Hanbosnee 00beMHBIM U aBTOPUTETHBIM HCCJICOBAaHUEM B JAHHOW
obnactu cuurtaercsa MoHorpadus C.C. AnekceeBa «CTpyKTypa COBETCKOro IpaBa». Ho u 3ta padorta
BHIIILJIA B CBET HECKOJIBKO JIECSTKOB JIET Ha3a/l U OCBEIIAET TeMY UCKJIIOUUTEIbHO C MO3UIUI BbIJe-

3 ITo TEKCTY JlaHHOﬁ pa6OTI>I CJIOBO «aHaJIu3» yl'[OTpe6.]'lﬂeTCﬂ MPENMYIIECTBEHHO B IIIUPOKOM 3HAYE€HUH.
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JIeHUs1 B HOPMAaTHBHOM IPABOBOM MaTepuajie oTpaciell u MHCTUTYTOB *. Heckosbko MOHOrpaduii 1o
npoGieMe CUCTEMBI ITpaBa U €€ CTPOESHUsI (CTPYKTYpPbl) IOATOTOBJIEHO aBTOPOM HACTOSIIEN padoThI®.

OTaenbHO ceayeT yKa3arh, 4To B padoTax 3apyOeKHBIX aBTOPOB BOIIPOC O CTPYKTYPE CHCTEMBI
MpaBa MoCJIeJOBATEILHOTO PACCMOTPEHUS U BOBCE He Haiell. B penkux pa®ortax, 3aTparrBaionyx
COOTBETCTBYIONIYIO MPOOIeMy, (PaKTHUECKU COMepKaTCs JIMIIb YKa3aHUs HA €€ CJI0KHOCTb.

lopa3no yaie B 3anaHOEBPOIEHCKUX U3IAHUAX BCTPEYACTCs aHAJIMTUYECKasl XapaKTepu-
CTUKA OTJEJIbHBIX HAINPaBJIEHU MHCAHOTO M HEMHUCAHOTO MpaBa W (WIHM) YaCTHOTO W IyOJIMYHOTO
npaBa®.

Bwmecre ¢ Tem, cineyer OTMETUTD, YTO WAEU O CTPYKTYpE IpaBa BbIPAXKAIUCh PSIOM BbLIAIO-
IIMXCS TPeACTaBUTENeN pa3IMyHbIX HarpasieHui npaBoBoil Meicau. Hampumep, E. Dpauxom u I'.
Kenb3eHoMm.

B nopsiake xe 0000IIeHNT MOKHO 3aMETHTh, YTO C UCTOPUKO-TEOPETUIECKUX U METOJOJIOTU-
YECKUX MMO3UILMIA BOIIPOCHI CTPYKTYPHI I1PaBa, MO CyTH, HE MOABEPrajiCh MOC/IEI0BATELHOMY U CIie-
LMaJIbHO-HAYYHOMY HCCJIeJOBaHMIO. B mpaBoBeaeHUM 10 cUX MOpP HE MPOBOANIIOCH HICTOPUKO-TEOpE-
TUYECKOr0 U METOJ0IOTMYECKOTr0 aHAIM3a CTPYKTYPBl CUCTEMBI ITpaBa.

[TpoGnema Mo3HaHUST CTPYKTYPHI paBa 3a4acTylo OTOXKIECTBIISIIACH C BOIIPOCOM O CUCTEME U
(M) CUCTEMaTHKe TIpaBa, PaCCMaTpUBAIACh CYryOo0 ¢ TIO3UIIMH JIeieHUs MpaBa Ha otpacin. iIMeHHO
[I09TOMY HMCTOPUKO-TEOPETUYECKUI U METOOJOTMYECKUI aHaIU3 CTPYKTYpbl CUCTEMBI IpaBa He
MIOJTYyYHJT B IOPUIMYECKON TOKTPUHE HEOOXOAMMOro uccieioBaHus. MHOTHE COCTaBJISIIONIE TEMBI B
IOpUCIIPYACHIMM HE aHAIU3UPOBAJIUCh U BoBce. [1o cyTu, Mbl BriepBbIe MOCIEI0OBATEIBHO paccMaT-
pUBaeM CTPYKTYpy IpaBa ¢ OOIIETeOPETUIECKUX TTOZUIIUN.

Lenplo Hamelr padOTHI BHICTYIIAET, COOTBETCTBEHHO, HMCCeqoBaHue (hOPMUPOBAHUS YUSHUS
O CTPYKTYpPHOM CTPOEHMH CHCTEMBI IIPaBa, BbISIBJIEHUE (PACHO3HABAHUE) CTPYKTYPHBIX JIEMEHTOB
IIpaBa U pa3IMYHbIX IPAHE, aClIEKTOB 3TOM CTPYKTYpbl. CBEIeHHsI O CTPYKTYype MpaBa BeCbMa 3Ha-
YMMBI KaK 111 THOCEOJIOTUH, TaK W J1sl OHTOJIOTMY MpaBa.

[Tpu 3TOM MBI OOUEPKHMBaEM, 4TO MpaBo (TMPecTaBisis cOOO BechbMa eMKOE M OIHOBpe-
MEHHO MHOT'OTPaHHOE siBJIeHHE U (PEHOMEH), MOKET UCCIIEA0BAThCS C pa3IMYHbIX MUPOBO33pEHYE-
ckux no3unuii. [To3HaHWe rpaBa MOXKHO OCYIIECTBJISTh NMPHU OOpalIeHUH K CUCTEMHOMY, (DYHKIIH-
OHAJIbHOMY, MHCTUTYLIMOHAJIbHOMY, (DEHOMEHOJIOTMYECKOMY, UHTEIPAaTUBHOMY (U TIp.) MOIXOAAM.
Bwmecre ¢ TeM, peasinzanuisi UCKIIOYUTETBHO OIHOTO W3 TIOIXOA0B ITPUBOIUT K BBISIBJIEHUIO U OCBEILE-
HUIO BCETO JIMILb OTHOCTOPOHHUX CBE/IEHUI, HE JOCTATOUHBIX 151 (DOPMY/IMPOBAHUS NIOCIIEI0BATEb-
HBIX HAYYHBIX BbIBOJIOB UCTOPUKO-TEOPETUYECKOTO M METOA0JIOIMYECKOro XxapakTepa. Mbl paccMar-
pUBaeM MpaBo Kak MHOTOTpaHHOE sIBJIeHHE U (peHOMEH, BKJTIoYalolee B ce0s1 U THOCEONIOTMYECKUE, 1
OHTOJIOTMYECKHUE, U AKCUOJIOTMYECKUE XapaKTEPUCTUKU. BMecTe ¢ TeM, UCTOpUKO-TeopeThyecKas u

* Cm.: Anexcees C.C. CrpykTypa coBeTckoro npasa. M., 1975. B murepatyprom ¢onzne ects u MoHorpadus B.I1. [IpoueHko
«CucreMa 1 aHTHCHCTEMA TIpaBa: YroJIOBHO-IPOLIECCYaTbHBIH, (pUIocoCKUil M HpaBCTBEHHBIN aciiekThl» (KpacHomap, 2004). Io cytu
JaHHasi paboTa TMOCBAIIEHA HE CHCTEMeE 1paBa U ee CTPYKTYpe, a MOJUTHKE MPABOBOH perlaMeHTaluy (IIPeMMyILEeCTBEHHO B cdepe
B YTOJIOBHOTO TPOILIECCa).

> Owm.: Az /.M. CraHOB/IEHHE OTE€UYECTBEHHOro yueHus: o cucreme npasa (1938-1940 rr.). M., 2008; Asmu .M. Teope-
THKO-METOJIONIOTMIECKHMIA aHAJIN3 OTEUYECTBEHHOTO YueHus o cucteme mpasa (1938-1946 romer). M., 2009; Asmu .M. IlpaBoBas
cTpykTypm3anus u cucremaruka. M., 2010; Asmu [I.M. CtpykTypa mpaBa: TeOpeTUKO-MeTofoIorndeckuii anamms. M., 2010; Azmu
J.M. CtpyKTypa CHCTeMBI IpaBa: HCTOPHKO-TEOPETHIECKHI 1 MeTOAoIornueckmii aHamm3. Saarbrfrcken, 2012.

®Cwm., Harp.: Czyzowicz W. Customs Law in the System of Law //Intern, conf. proc., Warsaw, Poland, 10-12 Dec. 2004. Warszaw,
2005; Partington M. An Introduction to the English Legal System. Oxford, 2008. Bmecrte ¢ Tem, ¢akTUIeCKH BCE aBTOPBI YAEISAIOT
0co00oe BHUMaHHe I0PUIMYECKMM MCTOYHHUKAM, PaCPOCTPAHEHHBIM B COOTBETCTBYIOIIMX MPABOBBIX chcTeMax. M3 KoHTekcTa pabor
YCMaTpHUBAETCs U PACCMOTPEHHUE I0PUANYECKUX UCTOYHUKOB KaK ONpe/elIIONINX U CTAOMIBHBIX KOMIIOHEHTOB IPaBOBBIX cucTeM. CM.,
Harip.: bepnamy. IlpaBoBas cucrema CoenunenHbix IlItatoB Amepuku. M., 2006. C. 103-164; Vogel F.E. Islamic Law and Legal
System: Studies of Saudi Arabia. Leiden, 2000. P. 33, 34. 910 XapakTepHO 1 1l UCCIIEAOBAHHI MEXKTyHAPOIHON PABOBOM CUCTEMBI.
Cwm., Hanip.: The International Legal System in Quest of Equity and Universality// Ed. by Laurence Boisson de Chazournes and Vera
Gowlland-Debbas.The Hague. Cop., 2001. A BOT Koraa 3apyOeKHble aBTOPBI CCIIEIOBAIA COBETCKYIO IPABOBYIO CHCTEMY, TO OCHOB-
HOE BHUMaHHE OHU YJEJISUIM MOJUTHKE TPABOBOH perylaMeHTalu U (WJIM) Ha XapaKTepUCTUKE OTAEIbHBIX chep 3aKOHOIATebCTBA.

Cwm., Hanp.: Schlesinger. R. Soviet Legal Theory: its Social Background and Development. London, 2002. P. 208.
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METO/IOJIOrMYecKas HallPaBIEHHOCTh UCCIIE0BAHUS MIPEAIIONAraeT olpe/ieieHHOe MPEeBAIMPOBAHUE
THOCEOJIOTMYECKOTrO acreKTa (JJaHHble KOTOPOro KpaiHe BaKHBI M JIJIs1 aKCHOJIOTMYECKUX U OHTOJIO-
IMYECKUX XapPAKTEPUCTUK ).

Tak:xe Mo3BoIMM ce0e 3aMeTHTh, YTO M30paHHAS HAMHU JJTsI UCCIIEIOBAHM ST TeMaTUKa 00yCIaB-
JIMBaeT HeOOXOIUMOCTh OOpaIleHHsT He TOJIBKO K (pMI0cO(CKUM 1 (hOPMATIBHO-IOPUANIECKUM, HO U
K COIIMOJIOTMYECKUM TMOKa3aTeIsiM. DTO MpeaonpeaeeHo He0OOXOUMOCTBIO OOpaIlleH! s KaK K KaTte-
TOPUSM CTPYKTYPBI, CUCTEMBI, (DOPMBI, COEpKaHK 1 (PYHKIIUU, OCMBICIICHHE KOTOPBIX HMEeeT KJTIO-
YeBOe 3HAUCHHUE JIJIS1 UCCIICIOBAHMSI TEMBI, TaK M K TJAHHBIM IOPUINIECKON TTPAKTUKH.

WTtak, ans packpbITUs UCCIIEyeMOW TEMbl MbI OOpAIaIFCh K METO/IaM TTO3HAHMS SMITUpUYe-
CKOTO U, B OOJIbIIIEN Mepe, TeOpeTHIecKoro ypoBHs. Cpeny SMIMPUUECKUX METOAOB CIEyeT 0c000
BBIJICJIUTH HAOMIOEHNE U CpaBHEHUE. APCEeHal jKe TEOPETHUECKMX METOIOB AOCTATOYHO MHOTO00-
pazeH. DTo 0ObsACHSETCS HAyYHBIM XapakTepoM padoTsl. [Ipu 3TOM BCce MCrob3yeMble TeopeThye-
CKHMe METObl OCHOBAHbI HA YHHBEPCAILHOM MBICIIUTEIBHOM IpueMe abcTparrpoBanus. Tak, cpeau
UCTIONB3yeMbIX TEOPETUYECKUX METOJOB MOXKHO Ha3BaTh METO/bl O0OOOINEHHUs, aHAJIOTUH, AeAyK-
IIUH, a B psjie CIydaeB M MHIYKIMH. MeToJoNorn4ecKylo OCHOBY MOHOTpa(Mu COCTABIISIOT JIOTH-
Yeckue, CUCTeMaTuIecKue, (PyHKIMOHAIbHbIE, (hOpMaIbHO-IOPUAMUYECKUE, UICTOPUUYECKUE U CPABHU-
TEJILHO-TIPABOBBIC MPHEMbI ¥ CIIOCOOBI HAYYHOTO TTO3HAHUSI.

Tematrika paOOTHI Mpeamnonaraet u uzyueHue GprocopcKo-IpaBoOBbIX OCHOBAHUI paclio3HaBa-
HUS CTPYKTYPBI CUCTEMBI ITPaBa, U 00paIieHue K CIieIUaIbHO-I0PUINIECKOMY Y K CPAaBHUTEIILHO-TIPa-
BOBOMY aHaJM3y CBEAEHWH O BHYTPEHHEM 3aKOHOMEPHOM KOHCTAHTHOM CTPOECHUM TpaBa. ITO
00yCJIOBJIEHO OTPEOHOCTHIO B (DOPMYJIMPOBKE M OOOCHOBAHHMHU KOHIIETITYaJIbHBIX TIOJIOKEHUH (CBee-
HUI) O CHCTeMe ITpaBa u ee 1eMeHTax. [{iis BeisiBiieHus1 pusiocoe KO-MpaBOBbIX, CHIEIUATLHO-I0PH-
JMYECKUX M KOMITAPATUBUCTUYECKUX ACIIEKTOB MUCTOPHKO-TEOPETUUYECKOTO U METOIOJIOrMIeCKOro
aHaJIM3a CTPYKTYPHI CUCTEMBI MpaBa Mbl 0OpAIIATUACh K (POPMAILHOM JIOTHKE U TEOPUU CUCTEM, K
OTpPACJIeBOI MOJENH TpaBa, K JAyaJIMCTHYECKON TEOpUU MpaBa, K CBEICHUSIM O (popMax BbIpAKEHUS
HOPM I1paBa, K MPUHIUIAM TipaBa (1 rp.). Ocodoe 3HaYeHre UMEET TO, YTO CPABHUTEIILHO-TIPABOBBIC
ACTIEKTHI IMTO3BOJISIOT BBISIBUTH 3JIEMEHTHI CTPYKTYPHI ITPaBa KaK HAIIMOHAJIBHBIX, TAK U MEKIyHAPOJI-
HOH MPaBOBBIX CUCTEM. DTO MO3BOJISIET ChOPMYTUPOBATH KIMEHHO OOIIETEOPETUUECKIE TIOIOKEHU S
O CTPYKTYype IpaBa.

TeopeTndeckoli OCHOBOU MCCIIeJOBAHWS TIOCTYKUIA TPYAbl YUEHBIX COBPEMEHHOCTH U IPO-
nioro B oonactu prtocodpuu, 0OIIeH TeOprH MpaBa, METOIOIOTUH TpaBa, (PUI0co(uH rpapa, UCTo-
pyH TIpaBa, OTPACIIEBBIX IOPUINYECKUX HayK. TeopeTHuecKol OCHOBOW PadOTHI BBHICTYMAIOT TPY/IbI
TaKuX TpeJcTaBuTesiell npaBoBor mbiciu kKak ®oma Axksunckuii, Y. Kaunt, I.B.®. I'erens, I'.O.
ITyxta, K. Mapkc, ®. Durensc, P. Uepunr, I'.®. Illepmenesuy, I'. Kenbsen, E.B. [Manrykanuc. Kpome
TOTO, TEOPETHUYECKOW 0a3y UCCIIE0BAHMS COCTABIIIN PA0OTHI TAKMX MPEICTABUTENEH TEOPUH CUCTEM
kak B.B. Arynos, 1.B. Bnay6epr, O.C. 3enpkun, H.®. Opunnnukos, B.H. Canosckuii, M.U. Cer-
pos, D.I'. IOauH, a takxe takux npaBoBenoB kKak C.C. AnekceeB, M.A. ApxanoB, M.U. baiitun,
B.M. Bapanos, K.C. benbckui, I'.JIx. bepman, C.H. Bparycs, A.M. BacuiseB, A.B. Benrepos, C.H.
Bunbsanckuii, A 5. Beimmnckuii, JI.C. Tanecuuk, JI.W. dem60, B.B. Jomnackas, C.B. 3anonbckuid,
JI.C. 3ugc, O.C. Nodde, B.b. Ucakos, M.N. Kapesa, H.M. Keiizepos, I.A. Kepumos, C.d. Keue-
kbsiH, B. Knann, C.M. Kopuees, B.H. Kynpsisues, P.3. Jlusimun, B.B. Jlazapes, I'.B. Manbiies, O.B.
Maprsimvz, A.P. Martiok, B.M. Mozonun, C.B. [Tonenuna, B.H. TIporacos, T.H. Pagsko, B.K. Paii-
xep, B.B. PoBubiii, M.O. Peiixenpb, A.X. Canno, M.C. Ctporosuy, B.M. Coipbix, JI.P CiokusiiineH,
B.C. TageBocsn, E.B. XoxyoB, A.®. Yepnanuie u A.®. [llebaHoB.

HopmaruBHO# nipaBoBoii 62301 pabOTHI, TPU3BAHHON MPOAEMOHCTPUPOBATh KaK TeOpeTuye-
CKOE, TaK M TPAKTUYECKOe 3HAYeHUE TEMBI, TIOCTYKUIH MPEIMTUCAaHNs MK TyHAPOIHBIX HOPMATHB-
HBIX TIPABOBBIX AKTOB, OCHOBHBIX 3aKOHOB HEKOTOPBIX T'OCYAApCTB, 3aKOHOJATENILHBIX U TIO/I3aKOH-
HBIX HOPMATHUBHBIX TPaBOBBIX akTOB Poccuiickoit Peneparmu u cyobekToB Poccuiickoit ®enepanum.
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SOMIpuyeckyo 6a3y padboThl COCTaBUIIM TTOCTAHOBJIeHUs U oripenenennss KoncturynmonHoro Cyna
Poccuiickoit ®epepaiiu, pacriopsiuTesbHbIe TPABOBBIC AKTHI.

Teopernyeckass 3HAYMMOCTb HAIIIETO WCCIIEIOBAHUS TIPEIONPEeisieTcs] HeOOXOIUMOCThIO
MO3HAHUS CTPYKTYPbI CUCTEMBI TIPaBa, MOTPEOHOCTHIO B €€ UICTOPUKO-TEOPETUIECKOM U METOJOIOTH-
YeckoM aHanm3e. B MoHorpadgum mpejiaraeTcsi HOBOe pacCMOTPEHUE CTPYKTYpPhI TIPpaBa, BbIJBUTrA-
10TCS1 1 OOOCHOBBIBAIOTCS] ABTOPCKUE BepcHu pereHus mpodiembl. Copepkarpecs B pabote cBefe-
HUS CIIOCOOCTBYIOT HaJJIeKAIeMy MTO3HAHUIO U peai3alliy TIPABOBBIX MPEAMCAHNI, ONITUMU3AINN
MIPABOBOT'O PETYJIUPOBAHUS, YIYUIIICHHIO ITpoIiecca onpeesieHus 3HaYeHUsT (MeCTa U pOJIv) TOrO WIn
MHOT'O MOBEJICHYECKOro MpaBUjIa B CHCTeMe TpaBa M (W) 3aKOHOAATEIbCTRA.

Nznaraemeie B MOHOTpaur TONIOKEHUST MOTYT OBITh MCIOJIb30BAHbI MTPU U3YYEHUH TEOPUU
rpaBa (M MPOU3BOAHBIX OT 3TOW yUeOHOW AUCIMITIMHBI CTIEIMATBHBIX KYPCOB) B paMKax MpOrpaMm
BBICIIIETO W TIOCJIEBY30BCKOTO MPO(eCCHOHAIBHOTO 00pa30BaHMs, MPU OCYIIECTBICHUN HAyYHBIX
MCCIIeJOBaHMI B 00JIaCTH OOIIEH TEOPHH MPaBa, B IPOIIecce TOJKOBAHUS HOPM TpaBa, HOPMOTBOpYE-
CKOM JIEATENIBHOCTH, a TaKXke JIeATEIbHOCTH TI0 CHCTeMaTHU3allui 3aKOHOAATEIhCTBA 1 MOHUTOPUHTY
HOPMATUBHBIX MPABOBBIX aKTOB U MPABONPHUMEHUTETLHON MPAKTUKH.
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Paznea 1
PdopMupoBaHHE YYEHHSI O CHCTEME NPaBa 1 €€ CTPOEHUHU

I'masa 1
CraHoBJieHHe YUeHHS 0 CHCTeMe MpaBa

§ 1. IIpeanocuuiku (popMupOBaHUS y94eHHS O CHCTEMe NMPaBa

Hecmotpst Ha Bce mpousolieiye B 00IecTBe U3MEHEHH s, Ha epeMeHy ITPaBOBOM MOJIMTHKHY,
M3MEHEHHsI B COINEpPKaHWH JISHCTBYIOIETO HOPMATUBHOTO MPABOBOTO MaTepuaia U IOpUINYECKOM
MIPAKTHKH, MOsIBJIEHNE HOBBIX JIOKTPUHAJIBHBIX Pa3pad0TOK, MPOpPadOTKa MpOoOIeMbl CUCTEMBI TTpaBa
Y ee CTPYKTYpbl HEBO3MOKHA Oe3 00pallieH!sI K HICTOPUKO-TIPABOBOM COCTABJISIONIEH. Y3Ke HECKOIBKO
CTOJIETUI BOIPOCHI CTPYKTYPHOTO CTPOEHHUSI CUCTEMBI TIpaBa SIBJISIIOTCS J1J1s1 IPABOBE/ICHUs OTpe/ie-
asomMy. C MPOILIOro e BeKa OHU CTaJId OCHOBHBIMM [JIS1 POCCUICKON I0PUINYECKON HAYKHU.

Cucreme mpaBa MOCBSIIEHB! TPU KPYMHBIX HAYYHBIX JUCKyCCUU. B MX pamkax oOCyKaajvch
camMple pa3sHOOOpa3HbIE BOIPOCH!, BAXKHEHIIIMM U3 KOTOPBIX SIBJISIETCS BOIPOCHI O CTPYKTYPHBIX 3J1e-
MeHTax IpaBa. XoJ U pe3yabTaThl IMCKYCCUI O CUCTEME MTPpaBa OCBEIAIMCh Ha CTPAHUIIAX [IEHTPaJIb-
HOTO COBETCKOTO I0PUIMIECKOro M3gaHus — xkypHaia «COBETCKOe rocyJapcTBoO U mpaBox». [lomumo
3TOrO, MO BOIPOCAM CHUCTEMBI IIPaBa M3JJaHO MHOKECTBO paldoT, BHIIEAIINX B CBET U B TIEPUOJ, ITPO-
BE/ICHUsI YKa3aHHBIX JUCKYCCHUI, M B TPOMEXKYTKAX MEKIy HUMH, U B ITOCIIETYIOIIHE TO/IBI.

VuuTeiBasi KOJTMUYECTBO CIEIMATBHBIX HAYYHBIX MCCIIENOBAHUN PA3IMYHOrO BUIA, 0ObeMa U
YPOBHS, B HACTOSIIIIEE BpeMsl LIeJIECOOOPa3HO TOBOPUTH O HAJIMUUK YETBEPTOTro, C Havyasa MpoIuioro
CTOJIETHS, FTANa aAKTUBU3ALIMHI MHTEpECca K BOIIPOCaM O CUCTEMe MpaBa M ee CTPYKTYPHOM OpraHu3a-
un. OTcUer 3Toro srana NpUHATO BECTH C HaYaula TEKYILEero CToneTus’.

B 37011 cBsI31 0COOEHHO BOCTPEeOOBAHHBIM MPEICTABIISAETCS TIIATEIBHOE PAllMOHAIBHOE HUCCIIe-
JOBaHUE U MaKCUMAJIbHO OOBEKTHBHAS CONlepKaTesIbHAs OLIEHKA XO/1a U Pe3y/IbTaTOB MEPBOHAYAITb-
HOT'0, MICTOYHMKOBOTO 3Tarna (pOpMUPOBAHUSI COBETCKOTO YUEHHsI O CUCTEMe IpaBa U €€ CTPYKTYp-
HOM CTPOEHHH, B TOM YHCJIe U3yUeHHEe 1 aHAIN3 HAyYHBIX TIOJXOIOB, BHIPAKEHHBIX TI0 3a5IBICHHOMY
npeavety B xofe I CoBemianusi 1mo BoOmpocam COBETCKOM Hayku rocygapctBa v mpaBa (1938—
1940 rr.). ImeHHO B pamMKax JaHHOTO MEPOMNPUSITUS U COCTOsIach MepBast AUCKYCCUsI O CHCTEMe
npaBa. KoHeuHo, nHTepecyolas Hac mpodJieMaTUKa 3aHUMaJia YMbI IIPABOBEIOB U IO YKa3aHHOTO
BpeMeHd. OIHaKO MX KOHILIENTYyaslbHAsI KOJUIErHajibHas pa3padoTKa MpOMU30IIlIa UMEHHO B 0003Ha-
YEHHOE BpeMmsl.

Cpenu yvactaukoB I Coemanusi (o01iee Yuciao KOTOPBIX COCTaBIsIo0 oKoo 600 4enoBek)
MOXHO yKazath A. . Beimmackoro, M.A. Apxanosa, W.I1. Tpaitnuna, C.H. bpatycs, M.O. Peiixens,
.M. I'enkuna, I'.M. CeepmioBa, C.®. Keuekbsina, I1.]]. Kamunckyio, E.A. PoBunckoro, C.M. Ilota-
noBa, M.M. Mopo3, H.[I. Kazannesa, B.C. TageBocsna (1 ap.). B xone Cosenianust 6bimm cchopmy-
JIMPOBaHbl (pyHIAMEHTAIbHbIE TIOJIOXKEHUSI O CHCTEME TpaBa, COXPaHSIOIIE CBOE 3HAUSHUE BILIOTh
10 HacTosimiero BpemMeHu. Ha 3ToMm ke 3tare Hauaim (hOpMUPOBATHCS TE3UCHI O CTPYKTYPHOM CTPO-
€HUU TpaBa, TOYHEe, MOSBUIIMCH UICHHO-TIPEAIIOChUIOUHbIE Pa3padOTKH JAHHOM MPOOIEeMaTHKH.

7 HekoTOpbie aBTOPBI I’k TOBOPST O YETBEPTOM IUCKYCCHHU O CHCTEMe Tpara. CUUTACTCS, UTO OHA HAYANACH B PAMKAX BCEPOCCHIA-
cKoil koHpepeHuyy, npouteuei 14 Hosadpsa 2001 r. B MOCKOBCKO# rocy1apcTBEHHOH opuandeckoil akagemuu. Cm., Hanp.: [Tum-
neHko E.A. Cucrema poccuiickoro npasa: CTpyKTy pHO-CPaBHUTENBbHBIN aHa3. ABToped. auc. .. Kana. lopul. Hayk. KpacHonap, 2003.
C. 11, 12.
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Takum 06pa3om, Uccie0BaHNe BOIPOCOB CUCTEMBI COBETCKOT'O TIpaBa v €€ CTPYKTYPbl, COMpsi-
’KEHHOE C MPU3HAHMEM OCHOBOIIOJATAIONIETO 3HAYEHHS 3TUX BOIIPOCOB [UIst (pOPMUPOBAHUS, Pa3BU-
THS ¥ (DYyHKIIMOHUPOBAHUS MPEANTUCAHUI TTO3UTHBHOTO TIpaBa, 1Mo CyTH, BeJeT oTcyeT ¢ KoHma 30-
X IT. TIPOIILIOTO CTONIeTUs. IMEHHO ¢ YKa3aHHOTO BPEMEHH BOTIPOCHI CUCTEMBI IpaBa CTAIN CYUTATh
HanOoJee 3HAYMMBIMU JTs1 FOPUIMYECKON JOKTPHHBI M TPAKTHKH, 0a30BbIMHU, (DyHAaMEHTATbHBIMU.

B nocnenytoriieM 31 BOITPOCHI €11ie HEOAHOKPATHO BBICTYTAIM MTPEAMETOM MACIITAOHBIX I0pU-
JOUYECKUX AUCKYCCUH.

HecmoTtpst Ha TO, 4TO yueHME O CHUCTeMe TpaBa U €€ CTPYKTYPHOM CTpOEeHHH c(hOpMHPOBa-
JIOCh IMEHHO B XOJI€ TPeX HAyUHBIX JUCKYCCHA, CIIEIAIbHO MOCBSIIEHHBIX JAHHON TeMaTHKe, pe-
CTaBJISIETCS BITOJTHE OOOCHOBAHHBIM M JIaXke HEOOXOIUMBIM KPATKO OOpaTUThCS K OOJiee pAHHUM BO3-
3pEHUsIM POCCHICKUX M COBETCKMX YYEHBIX Ha cucteMy mpaBa. OcOOEHHO MHTEPECHBI Te padoThl,
KOTOpbIe ObLTH OMyOJIMKOBAHBI B TIEPHO], HETIOCPEACTBEHHO MPEIIIECTBYIONIUI TEPBOM TUCKYCCUH.
IT0 HEOOXOAMMO JIJIs1 HAMJTYYIIIero OHUMAHU ST TOTO, HACKOJIbKO 3HAYMTENIbHBIE U3MEHEHHU s TIpeTep-
TMIeJIM Ka3aJIoch Obl TPAJUIIMOHHBIE [IsI MUPOBOW IOPUCIPYICHIINH MO3KUIIMKN B T€YEHUE BCETO JIUIIb
HECKOJIbKUX JIET OOCYKICHHUS.

Tak, o6parasice k Tpygam E.B. [Namykanuca, oTMeTHM, YTO KPUTHUKYSI IOPUINISCKUAIN TO3UTH-
BU3M, YUEHBII BEChMa HAIJISTHO OTOOpaXal ¥ XapaKTePHBIN ISl TPEACTABUTENeN JAHHOTO MOIX0Aa
B3IVIS/T Ha cucteMy TpaBa. CoracHO yKa3aHMIO YYEHOTO, CUCTeMa IpaBa SIBJISIETCS TOM KOHCTPYK-
I1el, KOTopasi CO3/1aHa I0PUCTAMU Ha OCHOBE TIO3HAHUS U YCTAHOBJICHUsI BHYTPEHHEN JIOTMYECKOM
B3aMMOCBSI3U MEX/1y HOPMaMHU MO3UTUBHOTO TpaBa. B3anmMocBsizaHHbIe I0pUMUYECKIE HOPMbI 00pa-
3yI0T MHCTUTYTHI npaBa. OObeJMHEHNE MHCTUTYTOB MpaBa MPUBOAUT K (POPMUPOBAHUIO CHCTEMBI
npasa. E.b. Ilamykanuc, ckenTruyecku OTHOCACh K BO3MOKHOCTY TOYHOI'O YCTAHOBJIEHUSI CUCTEMBbI
npaBa B YHHUBEPCAJIbHOM 3HAYEHUH, MOJIaraj, YTo B €e OCHOBE, PABHO KaK U B OCHOBE JIIOOOTO mpa-
BOBOTO SIBJIEHMSI, HAXOAUTCS TIPaBOBOE OTHOIIEeHUe. «HOpuanyeckoe OTHOIIEHHE — 9TO TIepBUYHAS
KJIETOYKA MTPABOBOM TKAHU, M TOJILKO B HEH MIPABO COBEPINAET CBOE peabHOE JBIKEHHE» 5.

Wpest o ToMm, 4TO cucTeMa MpaBa MMEET CBOEH MEePBOOCHOBOM HE MPABOBYIO HOPMY, a I0pU/IHU-
Yyeckoe (M, CIeAysl UCTIOb3yeMOl HbIHE TEPMHUHOJIOTHH, TPABOBOE) OTHOIIEHHE, B XO/E TUCKYCCHUIT
O CTPYKTYp€e CUCTEMBI [TpaBa MoTyuria OnpeielieHHOe AajlbHelIee pa3BuTre. B riesiom oHa He yTpa-
THJIa CBOEH aKTYaJIbHOCTH BIUIOThH IO HacTosiiero BpemeHu. B camom xe npase E.b. Ilanrykanuc
BBIJICJISUT Pa3IMYHbIE HATIPABJICHUs, KOTOPbIE OH Ha3bIBaJ BUJaMu. HelHEe MX aHAIOraMu BBICTYNAIOT
orpacau npasa. Hanpumep, paccyxast 00 yroloBHOM IpaBe, YUeHBIN MUCAN: «U3 BCEX BUIOB IpaBa
MMEHHO YTOJIOBHOE MPaBO 00/Ia/IaeT CIIOCOOHOCTHIO CAMbIM HETIOCPEICTBEHHBIM U TpyObIM 00pa3oM
3a7ieBaTh OTJEIbHYIO JIMYHOCTb».

Ot™meTuMm U To, uTo B Havasie 1931 r. cocTosiyics nepBblid BCECOIO3HBIN Che3/] MapKCUCTOB-TOCY-
JIapCTBEHHUKOB, YYaCTHUKH KOTOporo noasepriv Boz3penus E.b. [Namykanuca akTmBHOMY 00CYyX-
nenvio. [1pu sToM Hanbosee akTHBHO 0OCYyXJaach MEHOBasi KOHIEMIHs yueHoro. CoriacHo AaH-
HOW KOHIICTIIINH, B HAJICTPOSYHON 00IaCTH IMPABO MPEICTaBIIsIeT COO0M OMHOYPOBHEBOE C MOJTUTUKON
TOCIIOJICTBYIOIIETo Kjlacca siBleHue. Y4acTHUKM Cbe3lia, B CBOI0 Ouepellb, YKa3blBAIM Ha OOJIbIIOE
3HAUEHHE COBETCKOTO COIMAMCTUYECKOTO IMpaBa B pelIeHUH MyOJIMYHO-YIpPaBIeHUECKUX 3ajad,
aKIIEHTUPOBAJIM BHIMAaHUE HA €T0 PEBOTIOLIMOHHO-TTPe00pa3oBaTeIbHOM (DYHKITUH, HEPa3phIBHO CBSI-
3aHHOM C MOJIMTUYECKUM KypPCOM roCyJapcTBa U MapTuu (a TouHee, ¢ MOTPEeOHOCTHIO BHIPA3UTh COOT-
BETCTBYIOIMIE UHTEPECH! B IOPUAMYECKUX MPENUCAHUSAX U BOIUIOTUTh MX B MPAKTHUECKOU I0PUIH-
YeCKOU JIeSITEIbHOCTH).

Bwmecre ¢ Tem, npegonpenensioiiee 3Ha4eHUE MOJIMTUKY 110 OTHOIIIEHHUIO K TIPaBy HE O3HAYaeT
TOTO, YTO TIOCJIEJJHEE €CTh BCETo JIMIIb (hopMa MyOIUYHOTO yrpasiieHus. Takas TpaKTOBKa HUBEIH-
pyeT cOOCTBEHHO I0pUIMYECKYIo crielturKy mpaBa Kak siBjieHus u peHoMeHa. Kpome Toro, rocymap-

8 Hawyxanuc E.B. VI36panHble Mpou3BeeHNs o o01Iei Teopry mmpasa u rocygapersa. M., 1980. C. 78.

? Hawyxanuc E.B. VI30panHble pon3BeieHNs 110 00lel Teopuu npasa u rocyaapersa. M., 1980. C. 160.
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CTBEHHbIE (DYHKIIMY [TPETBOPSIIOTCS B JKU3Hb BOBCE HE TOJIKO B ITPABOBBIX (POpMax M BOBCE HE TOJILKO
MPaBOBBIMU METOJaMH. Bosibilioe 3HaUeHue i peaau3alui rocyJapCTBEHHbIX (QYHKIMI UMEIOT,
HalpumMep, OpraHu3alMOHHbIE (POPMBI U METO/IBI. DTO OMSATh-TAKU CBUIETEILCTBYET O TOM, UTO ITPaBO
U TOJIUTHKA XOTh M TECHO B3aMMOCBSI3aHbI, HO BCE e 000COOIEeHBI IPYyT OT JApyra.

BeicrynuBinmii Ha cbeszie ¢ gokiaagoM E.b. Ilamykanuc o3By4Yms1 psj T€3UCOB, CBUJETENb-
CTBOBABLIMX O TOM, YTO OH nepecMoTpelt cBou B3rsAabl. E.b. Tlamykanuc naxe npemjioxun HOBYIO
(o6HOBNIEHHYI0) NebUHUIIMIO MpaBa. Vicxonst u3 0000MAlIIUX U XapaKTEPHBIX YEPT, YUECHBIH Mpel-
JIO’KHJT IOHMMATB MTPaBO Kak (hopMy peryIvpoBaHuUsI U OTOOpaXeHUsI He TOIBKO MPOU3BOACTBEHHBIX,
HO ¥ WHBIX OTHOIIICHUH KJiaccoBoro oodimectBa. OmgnoBpemenHo E.B. Tlanrykanuc nomguepkHys To,
YTO MpaBo OA3UPYeTCs Ha BIACTHOM T'OCYIapCTBEHHOM ammapaTe U BhipaxkaeT ero uHrepeckl. Popmoit
PEryJIMPOBaHUS U OTOOPAKEHHSI BCETO COIMATBHOTO OOIIEHUS Y YIEHOTO MO-TPeKHEMY BBICTYIIAIIH
1opuMdeckre oTHouleHus1. Ho 3Tu OTHOILEHUS ke He CBA3BIBAJIMCH UCKJIIOUUTEIBHO C OTHOIIEHU-
SIMA MEHBI.

Ha Cnesne kputrkoBasiuch 1 mpaBoBbie Bo33penust [1.U. Ctyuku. Bosblie Bcero o0cyk1aioch
to, uto [I.. Ctyuka nonumaer nop npaBom. [Tockonbky I1.M. CTyuka HEOMHOKPATHO aKIIEHTUPO-
BaJl BHUMaHNE Ha U/Ie0JIOTMYECKOM 3HAaUEHUH COBETCKOTO COLMAIMCTUYECKOTO MpaBa, TO OTPbIBA OT
MIOIMTUYECKON cpepbl B €ro oIpesiesieHn , TI0 CyTH, He HalIoanocs. Bmecte ¢ TeM, B TPaKTOBKe
IIpaBa KaK CHUCTEMbI PEAJIbHBIX COLMAJIbHBIX OTHOIIEHUH y4acTHUKM Che3[ja yeMaTpuBalId OCHOBA-
HHUE T10J1araTh, YTO YUEHBIN KaTeropuyecku 000co0seT, pa3peiBaeT NoMUTuKy 1 rpaso. [1.U. Ctyuka
MOSICHSLJI, YTO I0J] CUCTEMOI OTHOLIEHUH Y HEro Mojipa3yMeBaeTCsl He HEIOCPECTBEHHO CaMu OTHO-
IIeHKs, a HeKasi (hopMa MX OpraHu3alyy. IT0 0OYCIOBIEHO TEM, YTO COLIMAIBHOE B3aUMOJCHICTBUE
HEpaBHO3HAYHO TPaBy, MO0 «...TpeOyercs elne HeIbl Psj JOMOTHUTEILHBIX MMPU3HAKOB, YTOOBI
OTHOITIEHUSI MOTJIM TTPU3HABATHCS MPaBOBHIMU» '*. B TaHHOM ciTydae MmpaBo TakXke MOHUMAeTCs Kak
I0pUINYECKU O(POPMIIEHHBIE COLIMAIIBHBIE OTHOLIEHHU 1. DTO CBUIETEILCTBYET O HAJIMUUU B O3ULIUAX
E.B. ITamykanuca u I[1.1. CTydku cxoxux 4epr.

B orHomenun xe crpyktypsl cuctemsl npasa [1.U. Crtyuyka npunepxkuBajcs gyalucTuye-
CKOM KOHLIeNIMU. TaK, B CBSA3U C UCCJIEJOBAHMEM COBETCKOI'O I'PaskaHCKOIO MpaBa, YYEHbIN Bble-
JISUT JIBa CEKTOpa XO3SIICTBOBAHMS: YaCTHBIN U colMaiucTiueckuid. [lepBbiii 13 HUX HaXOAUTCS Ha
MYTH K CBOEMY OTMHPAHUIO, & BTOPOI — pa3BUBAETCs U B OyIyIleM JOKeH TOMUHUpPOBaTh. Kak-
JIOMY U3 CEKTOPOB XO3SCTBOBAHMS COOOpa3HbI OMpe/ieIeHHbIe KOMITOHEHTHI ITpaBa. YacTHBIN CEKTOP
MIpeJCTaBJIeH IPAaBOM I'PAKJAHCKUM, a COUMATMCTUUECKUI — aIMUHUCTPATUBHO-XO3MCTBEHHBIM. 1
MIEPBOE, U BTOPOE UMEIOT COLMAIMCTUYECKYIO MpUpoAy. B rpakaaHckom mpase 3Ta mpupoja mpo-
sBIIsieTcs B AeATeIbHOCTH COBETCKOrO COLIMAIMCTAYECKOTO rOCYIapCTBa 0 OrPaHUYEHUIO U CBEPThI-
BaHUIO YacTHOTo cektopa. [ToCKOIBKY Toc/ie OKOHYATEIbHOW JIMKBUIAINK YACTHOW COOCTBEHHOCTU
9Ta 33/1a4a OyJeT pelieHa, To OTHageT ¥ He0OXOAUMOCTb B CAMOM T'PaXkJAHCKOM IpaBe (a BHICBOOO-
JMBILEECs POCTPAHCTBO 3alIOIHUTCS MOCPEICTBOM PACIIMPEHUS PEMETHOIO JEUCTBUS aIMUHU-
CTPaTHBHO-XO3SICTBEHHOTO TpaBa)'!.

Mmnenue [1.1. CTydku BBI3BIBAJIO Y IPYTUX YYEHBIX oIpeesieHHble Bo3paxeHus. CyTb 3TUX
BO3paXEHUN 3aKII0YaJIach B TOM, 4YTO MOCKOJIbKY Xo3sricTBeHHasi cuctemMa CCCP HocuT eauHblit
XapakTep, TO M MpeacTaBieHa OHA JOKHA ObITh €MHBIM XO3SIICTBEHHBIM MPABOM (110 TMEPEYHIO
BOIPOCOB, (PaKTUUYECKU COBMAAAIONIAM C TPAKIAHCKUM MPaBoOM) 2.

[TpeumyIiiecTBO TEOPHU €IMHOTO XO3AWCTBEHHOTO MpaBa 3aKJII0Yaloch B OOOCHOBAHUM BO3-
MOXXHOCTU COXPaHEHUs IIMBUJIUCTUKY JIaXKe MOCIIe TIOJTHOW JTMKBUIAIUK YaCTHOW COOCTBEHHOCTH, B
TO BpeMs Kak ee ci1abasi CTOpOHa COCTOUT B MPUUKCIIEHUU K OTHOMY U TOMY ke ITPaBOBOMY 00pa3o-

10 Cmyuka [1.1. PeBomoionHast pojiib coBeTckoro npasa. M., 1931. C. 13.
i Cmyuka I1.1. Kypc coBerckoro rpaxaanckoro npasa. B3T. M., 1931. T. IIL. C. 10.

12 Kypc coerckoro xo3siictBennoro npasa. B 2 T. / Ilog pea. E.B. IMamrykanuca u JI.4. T'nanGypra. B 2-xt. M., 1935. T. 1. C.
36, 37.
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BaHMIO COBEPIIEHHO PA3IMYHBIX, 10 CBOEMY COJIEPKaHUIO, IOPUINYECKIX HOPM (HarmpuMep, HOpM,
PETryJIMPYIOIIUX OTHOLIEHHS B OOJIACTH CEJIbCKOTO XO3SUCTBA M HOPM, PETYIHMPYIOIINX OTHOIIICHHS B
o0acTu TOpProBiM). «BmecTe ¢ Tem, TeOpust EAMHOTO XO3AWCTBEHHOTO MIPaBa 3aHsIa B HAyKe rOCTIof-
CTByIOIIIee MoJIokeHue. TepMuH ,,rpaxJaHCKOe MPaBO" MCKJII0YAETCS U3 YUEOHBIX TUIAHOB, M TOJIBKO
B UCTOPUYECKOM CBOEM 3HAYEHUM COXPAHSETCs B HAYYHOM OOHMXOe. DTO He O3HAYaslo, KOHEYHO,
yIpa3qHEHNs] H CaMOroO T'PakJIAHCKOTO TMpaBa, HU MCCIEAYIOIIEH ero HUBIIIMCTHUYECKOW TEOpUH,
YUUTBIBasI AEUCTBUTENBHOE CONEpKaHME YYEeHHsI O €IMHOM XO3WCTBEHHOM IpaBe. He Oblna yro-
TOBaHA JIOJITOBEYHOCTh U YHUCTO TEPMHUHOJIOIMUYECKMM HOBOBBe/IeHUsIM. [IpoiieT Bcero b TpH
rofa, U TEpMHH ,,lPAKIAHCKOE MPaBO" BHOBb OKaKETCS BOCCTAHOBJICHHBIM, HO YK€ HE B MPeXHEM
CBOEM 3HAYEHHH, & TIPY COBEPIIIEHHO MHOW TPAKTOBKE CAMOT0 COAEPKaHMI ITOM OTPACITH COBETCKOTO
npaBa» 3.

[TpuBeneHHble HaMH1 BbIIIIE OO30PHBIE TAHHBIE IIPU3BAHBI IIPOJEMOHCTPUPOBATH TO, YTO MHOTHE
Ujied, BbICKAQ3aHHBIE B XOJI€ TMEPBOM TMCKYCCUU U OIPEAe/MBIIME KOHIEIIMIO CHCTEMBI TIpaBa 1 ee
CTPYKTYPBI, IPEAJIaraivch 1 rnpopadareiBaiuch emie 10 Hadaia I Cosemmanus.

Bwmecre ¢ Tem, OTCyTCTBHE TEOPETHUECKOW MPOPAOOTKY MPOOIEMBI JeJIeHHS MTpaBa Ha OTPACIH
HE 03HAYaJIo, YTO B [TPABOBEICHUHU He ObUTO MHTEpEeCa K Pa3IMYHbIM, O0JIee MEJIKUM, HEXeJIM YaCTHOE
U IyOIMYHOE MPaBO, MPABOBBIM (DOPMHUPOBAHUSIM (0Opa30BaHUSIM, MACCHBAM).

Ho ocHOBHBIM Bce ke BBICTYIaJI IMEHHO BOIIPOC O CTPYKTYPHOM CTPOEHUM CUCTEMBI TIpaBa, a
HE MTPOCTO O COBOKYITHOCTH YaCTel, COCTABJISIONIMX 3Ty CUCTEMY 4.

IlepBas quckyccus 0 cucTeMe IIpaBa U €e CTPYKTYpe Hadanach C BhICTyIUIeHUA A.Sl. Bbimms-
ckoro Ha I CoBeranuy 1o BOrpocaM HayKy COBETCKOTO TOCYAapcTBa U rnpasa. IMEHHO 3TO BBICTYII-
JIeHWEe OIPEe/IeNINII0O OCHOBHOE coiepxkatenbHoe pycino camoro Cosemanus. [Ipu 3tom mepeveHb
00CykJaeMbIX BOIIPOCOB M TMOAXOIbI K MX PEIICHHUI0O BO MHOTOM ObUT OOYCJIOBJIEHBI HE TOJBKO
IOPUMYECKUMU, HO U TIOMTUYECKUMU (DaKTOpaMH. Yke B Ha4yajie BBICTYIUICHUSI TOKJIa UMK OTMe-
T «MBI cCuuTaeM HeOOXOAMMBIM, COOpaTh 9TO COBEIAaHKe ISl TOrO, YTOObI, 3a0MB OKOHYATETHHO
TMOCJIeJTHUIA OCHOBBIH KOJI HA MOTMJIe U3MEHHHUKOB, 3aIIAKOCTUBIIIMX HAIITY HAYKY, IPYKHO JBUHYThHCS
BIlepe]] O/l PaJIOCTHO Pa3BEBAOIIMMICS 3HAMEHAMH HENoOeAMMON KOMMYHUCTHYECKON MapTUH,
napruu Jlenuna — Cramna» 5.

Hanee, Ha ocHoBanuu utoroB X VIII Crvezga BKII(6) A.f. Beimunckuii cpopmynupoBait u
JaJ1 Te3UCHYIO XapaKTEPUCTHKY OCHOBHBIX 3a/ay, CTOSIIIMX Tepel HAyKOM COBETCKOrO COIMAIMCTH-
yeckoro npasa. OH MOCBATHII CBOIO peub TAaKUM BOMPOCaM Kak NMOHMMaHUE U Jie(pMHULIMS TpaBa,
dopma U comepkaHue COBETCKOTO IpaBa, COBETCKUE COIMATUCTHUYECKHE MPABOOTHOIICHHS, TIPO-
OJ1eMa 3aKOHa M 3aKOHHOCTH (M TIp.).

Crpemsich K OBICTPOMY ¥ OAHO3HAYHOMY PEIISHHUI0 caMoro (byHAaMeHTaJIbHOTO BOITPOCa I0pH-
IUYECKOW HAayKH, — O CONCpPKAHWM M 3HAUEHUU TIpaBa, — YYEHbId BBIPA3WJI HEIPUMHUPUMYIO KpH-
THKY TIPEJICTABUTENISIM KaMTATUCTHUECKO MPaBoBOM MbIciv. OH yKa3bplBasl Ha «Oeccuie Oypxy-
a3HO MPaBOBOM HAYKW», HE BRIPAOOTABINEH «EIMHCTBA B IOHUMAHUK CaMOT'0 COAEPKaHMsI TipaBax 6.
OtcytctBue Takoro eauHcTBa A.fl. BbINMHCKHI OOBSICHST HEBEPHOM METOMOJIOTHEH, a MMEHHO

13 .
Hogpgpe O. C. V36paHHBIe TPYIBI 10 IPaXJAHCKOMY TIPaBy: U3 UCTOPHUH IIUBHIICTUYECKOR MBICH. [ paxkaaHCKOe TPaBOOTHO-
menue. Kpuruka tTeopun «xo3sMUCTBEHHOTO MpaBax». 2-e u3f., ucnp. M., 203. C. 215.

4B JIOPEBOITIOLIMOHHOI POCCUICKOM I0PUANYECKOI HayKe poOieMbl pasjie/ieHusI IipaBa Ha OTPACIIH CIIELUAIHO He BBIIEISIUC,
MOCKOJIbKY OCHOBHOE BHMMaHHE B 5TOM OTHOLLEHNH ObUIO 0OpaIlleHO Ha pa3rpaHMYeHHe YaCTHOTO M IyOIMyHOro npasa. OnHako Tep-
MHH «OTpacib MpaBa» . .. IPUMEHsIICA MTPH KJIacCU(UKALIMHI 3aKOHOB MO UX coaep:kaHuio» (Illanosanos A.A. YOpuandeckas nmpupoaa
orpacnu npaBa// TIpaBoBast KyabTypa. 2010. Ne 2 (9). C. 184). CtouT Takxke cKaszaTh, YTO CAMO MOHSTHE OTPAC/IU MpaBa yHoTpeds-
JIOCh B JJOPEBOJIIOLIMOHHOM ITPABOBEACHUH HApsily ¢ TAKMMU TePMHHAMH Kak oOJIacTh 1pasa, cdepa rnpasa, BETBb IpaBa U T. 1. Bee
STH TePMHHbI ObUTH MASHTUYHBI IO CMBICITY.

1S Bowuuncruii A.5. OcroBHBIE 35291 HayKM COBETCKOIo coluacTiyeckoro npasa// CoBeTckoe rocynapcTso u npaso. 1938.
Ne4.C.5.

16 Bowuuncruii A. 5. OcHOBHBIE 3ajaun HayKH COBETCKOIo colMayiMcTiyeckoro npasa// CoBerckoe rocynapcTso u npaso. 1938.
Ne 4. C. 15.
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MPEBAIMPOBAHUEM CYryOO IOPHIMYECKOro METOo/a TMO3HAHMS, KOTOPHI OH Ha3Bal METOOM YHCTO
joruyeckoro cpoiictBa. Jdupexktop MHcturyta npasa Akanemun Hayk CCCP rosopwi, yuto ¢pop-
MaJTBHO-IOPUMUECKUI METOJ] OPUEHTHPOBAH Ha aOCTPAKTHBIN, YMO3PUTEIbHBIN aHATN3 SIBICHUH U
OTBJICUEH OT MX JEUCTBUTEIILHOTO OBITHSI.

[Nocne HeraTMBHOM OIIEHKM OyprKya3HBIX TPABOBBIX BO33peHU, A.fl. BRIIMHCKUI pencTaBu
ornpeziesieHre papa. VIMEeHHO OHO CTasa 1J1sl COBETCKOM HayKH OTITPABHBIM, Oa3UCHBIM, TI0 CYTH O(pH-
IIMO3HBIM. 3/IeCh CTOMT 0OpaTUTh BHUMaHHUE Ha To, uTo naHHoe K. MapkcoMm ompeneneHnue npasa,
He OBUTO B3STO HA BOOPYKEHHME COBETCKUMH CHElMaIUCTaMu. MOXKHO MPEIooKUTh, YTO 3TO 00Y-
CJIOBJIEHO TIO MeHblIIeil Mepe TeM, uto K. Mapkc onpenensin iMeHHO Oypikya3Hoe, a He KOMMYHH-
cruyeckoe npaso. [IpaBo nepuona rocygapcersa AukTarypsl nponerapuara K. Mapke cuuran b
HECKOJIbKO MOAM(UIIMPOBAHHON BepcHel mpasa Oypiya3HOro, He 6ojiee Toro.

Nrak, no cnoBam A. 4. BeimmHckoro: «IIpaBo — COBOKYITHOCTb IpaBWJI MIOBEACHNS, BbIpaKa-
IOIIMX BOJTIO TOCTIOZICTBYIONIETO KJIACCa, YCTAHOBJICHHBIX B 3aKOHOJATEIFHOM TOPSIZIKE,  TAKXkKe 0ObI-
YaeB M MpPaBWJI OOIIEKUTHS, CAHKIIMOHMPOBAHHBIX TOCYTAPCTBEHHOW BJIACTHIO U 3AIUIIAEMBIX €10
B MPUHYAUTEILHOM Topsiake»!’. Ha ocHOBe JaHHOro ompeneneHust U pa3padaThiBajicsi BOIIPOC O
cHUCTeME MpaBa, a €CJIM FOBOPUTh TOUYHEE, TO O CUCTEMATUKE COBETCKOTO COLIMAIMCTUYECKOrO MPaBa.
WupiMu crioBamu, TpopaOOTKa UHTEPECYIONIer Hac MpoOiIeMbl BeIach He C MO3MLMI 0000IIeH s, a
Cyryoo B paMKax OJHOI IPaBOBOW CUCTEMBI (CYIIECTBEHHO OTIMYAIONIEHCS OT BCEX MHBIX IPABOBBIX
CHCTEM).

B 1939 r. B HauaJsie cBOEro BTOPOTO BHICTYIUIEHH S, Ha Oa3e paHee chopMyIMPOBAHHOTO MOHSI-
i, A.Sl. BBIIIMHCKUI Npenjiokul HOBYIO NE(UHUIMIO COBETCKOIO COLMAIMCTUYECKOTO IpaBa.
«ConuancTiyecKoe paBo M0XU 3aBEPIIEHH S COLMATMCTUUECKOTO CTPOUTENILCTBA U TIOCTENIEHHOTO
repexoza OT Coluain3Ma K KOMMYHU3MY €CTh CUCTEMA ITPABUJI TOBEEHNUSI (HOPM), YCTAHOBJIEHHBIX B
3aKOHOJATEIbHOM TMOPSIJIKE BJIACTBIO TPYAAIIMXCS U BbIPAXKAIOIIMX UX BOJIIO, BOJIIO BCETO COBETCKOTO
Hapoyia, PyKOBOAUMOro pabouMM KJIACCOM BO IJIaBE C KOMMYHHUCTUYECKOM napTrei (OOJbIIEBIKOB),
B LIEJISIX 3aIUTHI, 3aKPEIVIEHUs U Pa3BUTHS COLMATMCTUUECKUX OTHOLIEHUI U MIOCTPOEHUS] KOMMY-
HUCTHYECKOrO 00IIecTBa» 8.

B ropuanueckoit aurepatype BCTpeyaloTcsl yKa3zaHus Ha To, uto A.Sl. BeiumHckuii copmy-
JIMPOBAJI Cyry00 HOpPMAaTUBHOE orpesesienre mpasa '®. [IpeacraBisercs, 4To 3TU yKa3zaHus TpeOyoT
nosicienusi. Conepxkanue opmymupoBkud A.fl. BBIIIMHCKOrO HE OTpUIAET HAJIMYMST HEMMCAHBIX
¢opm BripaxeHust Hopm rpasa. bosee Toro, B nepoii Bepcuu gedpunuiimu A. 5. BoimmHackuii mpsmo
yKa3bIBaeT, YTO HOPMBI IpaBa MOTYT COIEPKAaThCs B IIPABOBBIX 00bIuasix 2. Pasnuuus xe Mexy mep-
BOI1 ¥ BTOPOI BEPCUSIMU ONpe/ieIeHUEM NIPaBa 3aKJII0Yal0TCs B CJETYIOIEM.

1. Eciiu B nepBOoM onpe/iesieHMy FOBOPUIIOCh IPOCTO O COBOKYITHOCTHU ITPABWUJI TOBEJIEHN S, TO BO
BTOPOM — yke 00 UX CHUCTEeME, T. €. YKa3aH!e Ha IPOCTYI0 CYMMAaTHBHOCTD ObIJIO 3aMEHEHO YKa3aHUEeM
Ha HEOOXOMMYIO BHYTPEHHIOIO YIOPSIIOYEHHOCTh COOTBETCTBYIOIIMX MPABUIL. 3/1€Ch € YTOYHEHO,
YTO O[], paBWJIaMU MOBEAEHUSI TOHUMAIOTCSI HOPMBI ITPaBa.

2. dopMyra «yCTaHOBJICHHBIX B 3aKOHOJATEIbHOM MOPSIJIKE, a TaKkKe 0ObIYaeB 1 MpaBuiI o0I1ie-
KUTHUS, CAHKIMOHUPOBAHHBIX TOCYIAPCTBEHHOW BJIACTBHIO M 3ALMILAEMbIX €10 B IPUHYIUTEIbHOM
MOPS/IKe» COKpAIlleHa J0 CJIOB «YCTAHOBJIEHHBIX B 3aKOHOJATEJIbHOM MOPSIKE BIACTHIO...». Cyml-
HOCTHOM Pa3HULBI MEXIY IBYMs (POPMYJIMPOBKAMH HET, T. K. CAMO I'OCYJapCTBEHHOE CAaHKI[MOHU-
pOBaHME CBUIETEILCTBYET O TOM, YTO HOPMBI IIPaBa, HEMOCPEICTBEHHO UJIM OIOCPEIOBAHO, UCXO-

7 Bouuuncruii A. 5. OcHOBHble 3azaun HAYKHU COBETCKOTO COLMaIMcCTHUecKoro rpasa // CoBeTckoe rocyaapcTBo u npaso. 1938.
Ne 1. C. 27.

18 Bowuuncriuti A, XVII Coesn BKII(6) u 3anaun HayKH COLMAIMCTUYECKOro mpasa // CoBeTCKoe rocyaapcTBo U mpaso. 1939.
Ne 3. C. 10.

¥ Cwm, Hanp.: Teopus rocynapcrsa u rpaBa: YueOHuK Jyist By3os/Ilox o6m. pen. mpod. O.B. Mapreimmnaa. M., 2007. C. 223, 248.

2 Bowuuncruti A, XVII Chesn BKII(6) u 3amaun Hayku cormaauctTiieckoro mnpasa // CoBeTckoe rocyaapctso u mpaso. 1939.

Ne3.C.6,7.
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AAT OT rocynapcersa. ObparieHre K NpUHYIUTEIbHON TOCYIapCTBEHHOM 3aIUTE TAKKe MOATBEPKIACT
TO, YTO MOJl ICTOYHUKOM IOpUANYEeCKUX HOpM A.Sl. BBITIMHCKMII TOgpa3yMeBaeT caMo roCy1apCTBO.
Takas TpakTOBKa HE MCKJIIOYAETCS U BTOpOW Bepcuel ompeaeneHuss. Kpome Toro, 3a TepMuHOM
«3aKOHOJATEJIbHBIN MOPSIOK» 3aKPEMUIOCh HE TOJBKO TOUHOE (Y3KOE), HO U PaCHIMPUTESIbHOE 3Ha-
YeHue.

3. Bo Bropoii hopMyarpoBKe MPSIMO yKa3aHO, KaKOW KJIacc OOIIEeCTBa rOCIIONCTBYET B COBET-
CKOM COLMAIMCTIIECKOM rocynapcTe. CormacHO MapKCUCTKOM KOHIICTIIIUY, MTyOIMYHAsT OpraHn3a-
1151 IOJIMTUYECKOM BJIaCTU MEPEXOIHOI0 MEPUO/ia OT COLMAIN3Ma K KOMMYHU3MY, T. €. COUUAIUCTH-
YeCcKOe T'OCyAapCTBO, €CTh BJIACTHO-YyIIpaBiieHUecKas hopMa AUKTaTyphl nposerapuara. [loatomy B
ONTUMM3UPOBAHHOW BEPCUHU ollpeaesieHus mpasa A.5l. BolmHCKMIA yKa3all, YTO peub UJET O TPyIs-
IIUXCS, YTO MPABO BBIPAXKAET BOJIO «BCETO COBETCKOrO HAPO/IA, PyKOBOAUMOI0 pabouMM KJIACCOM BO
I71aBe ¢ KOMMYHHUCTUYECKOW MapThel (OOBbIIEBUKOB)» 2!,

Bazosylo yacts BeicTymienust A.Sl. Beimmackoro 1938 r. 3aHrMana TeMaTuka CUCTEMbI COBET-
CKOTO COIMAIMCTUYECKOrO IMPaBa: «...BAKHEUIIMM BOIPOCOM SIBJISETCS BOMPOC O IMOCTPOCHHUU
CHUCTEMbI COBETCKOTO COIMAIIMCTUYECKOro MpaBa Ha ocHoBe MpuHIMNOB CramHckoi KoHctury-
1. .. 3a/1a4a NOCTPOEHUSI CUCTEMbI COBETCKOTO COLMAIMCTUYECKOTO IpaBa CTOUT Nepe]] HaMH Kak
camasi akTyaJibHasI 33/1a4a, HaJl KOTOPOM JOJKHBI padOTaTh BCE HAIM I0OPUAMYECKUAE MHCTUTYTHI» 2.

A.¢l. BeIIMHCKUI HE TOJBKO yKa3al Ha (PyHIAMEHT IJIAHUPYEMOI'O CTPOUTENILCTBA (TOBOPSI
00pa3HO) — OCHOBOMOJIATraIOIIMe Hayaja OCHOBHOTO 3aKOHA, HO M KaTerOPUYECKH OTMEJI caMy BO3-
MOXXHOCTb BO3PaKEHHI 10 MOBOJY HEBO3MOXHOCTH €ro peanu3anuu. «Jlo chx mop aprymMeHTHupo-
BaJIM IIPOTHUB MOCTPOCHUA CUCTEMBI COBETCKOIO COLUUAIIMCTUYECCKOI'O IpaBa TEM, YTO Hallla XWU3Hb
CJIMIIIKOM IIOJBHKHA, YTO OHa CJIMIIIKOM 6I)ICTpO MCHSAET CBOU (I)OPMI)I, B CHUJIy 4Y€ro HKO6I>I HEBO3-
MOHO B 9THX YCJIOBHSIX CO3/1aTh YCTOWYMBYIO CUCTEMY. DTO KOHEUHO IycTasi OTTOBOPKa, MOTOMY
Y10, KaK Obl HM ObUIa M3MEHYMBA Hallla )XU3Hb, TEM HE MEHee, He TOJILKO BO3MOKHO, HO 1 HEOOXO-
JMMO TIOCTPOUTDb CHCTEMY COBETCKOTO COIMATMCTUYECKOrO MpaBa, AJIsl TOr0 UMEITCsl Bce He0O0XO-
JVIMbIE TIPEATIOCHUIKH. .. »23,

Takum o6pazom, BeicTyIUIeHHE A. . BBHIITMHCKOrO 3a105KUI0 UACOMOrMUYECKIe TTOChUTHI (TIOKa
B BecbMa CJ1a0oM, JIMIIL HaMevarolleld KOHTYp (opme) s XapaKTepUCTUKM JIeIeHUs TpaBa Ha
OTpaciay Kak OOBEKTHBHO CYIIECTBYIOIIETO, JIOCTaTOYHO KOHCEPBATUBHOTO M CTaTMUYHOrO. Takue
XapaKTepUCTUKU BCTPEYAIOTCS JOCTATOYHO YacTo.

Hanpumep, cornacHo OqHOMY M3 UICTOYHUKOB, «...00BEKTUBHAS HEOOXOOUMOCTD Tpe/IperiacT
BBIJIEJIEHUE OTPACIIH TpaBa. 3aKOHOAATEb JIMIITh OCO3HAET 3Ty HEOOXOOMMOCTb 1 0(POpMITSIET («ITpo-
TOKOJIMPYET») 3Ty MOTPeOHOCTD. i 00pa30BaHUsI CaMOCTOSITENTBHOM OTpaciy MpaBa UMEIOT 3Ha-
YeHHue CIIeqyIOIIre YCIOBUS: CTeTIeHb CBOe0Opas3usl TeX WM MHBIX OTHOIIEHUM; WX YIETbHBIN Bec;
HEBO3MOXXHOCTb YPEryJIMPOBaTh BOSHUKIIIME OTHOIIEHHSI C TOMOIIIBIO HOPM JIPYTUX OTpacieil; HeoO-
XOAMMOCTb TIPUMEHEHHUsI 0cO00ro MeTo[a peryarpoBaHus. KauecTBeHHas OHOPOJHOCTh TOW WJIH
WHOU chepbl OOIIECTBEHHBIX OTHOIIICHUI BBI3BIBACT K KM3HM COOTBETCTBYIOIIYIO OTpaciib MpaBa. . .
Otpacie mipaBa He «IPUAYMBIBACTCS», a POKIACTCSA U3 COUATBHBIX U MPAKTUYECKUX MOTPEOHO-
cTer» 2.

Borpockl BeI3bIBaET yxke nepBbiid ad3ar] utathl. [loyeMy Hasimume OTpaciy MpaBa CBSI3bIBAETCS
¢ hakToMm ee 3akoHoAaTesibHOro odopmienus? O kakom oopmieHur uaeT pedb? MoxHO J TOBO-
PHUTH O HAJIMYKHU OTPACIIU ITpaBa, €CJIU COOTBETCTBYIOIUEC OPUINYCCKUE HOPMbI BLIPA’KCHBI HE B 3aKO-
Hax ? JlaHHBIe BOITPOCH OCOOEHHO aKTyaJIbHBI C YUE€TOM TOT0, YTO, HAITPUMEP, KOHCTUTYITMOHHO-TIpa-

2! Bonuuncruii A. . OcHOBHbIE 331241 HAYKHU COBETCKOTO COLIMaIMCTHYecKoro npasa // CoBeTckoe rocyaapcTBo u npaso. 1938.
Ne 1. C. 29, 30.

22 Tam xe.
23 Tam xe.

i Teopus rocynapcrsa u npasa: Kype sekimii / Ilog pen. H.W. Martysosa 1 A.B. Maibko. 2-e u3j., nepepad. u jporn. M., 2000.
C. 396.
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BOBOW 00BIYAl MIO-TIPEKHEMY SIBJISIETCS BeChbMa paclpocTpaHeHHON (pOPMOit BhIpakeHUsI HOPM ITpaBa
B crcteme oO1iero npasa. Tak B.B. MakiakoB, roBopsi 0 KOHCTUTYLIMOHHOM ITpaBe Bennkoopuranum,
OTMEYaeT: «...K COOCTBEHHO HEMHUCAHOW YaCTH OTHOCATCS KOHCTUTYIIMOHHBIE COITIAIICHUs, HUTE
IOpUIMYECKU HE 3a(DMKCUPOBAHHBIE, HO PETYJIUPYIOIIUE, KaK IMPaBUJIO, BaXKHEHNIIINME BOIIPOCH! I'OCY-
JapCTBEHHOM KU3HU. DTU COTJIANICHUs, UM CUCTeMa OOBIYHOIO IpaBa, paccMaTpuBaloTcs B Benu-
KOOpHUTaHMU KaK OCHOBA KOHCTUTYIIMOHHOTO TIpaBa» >,

MHorouuceHHble HesICHOCTU BBI3BIBAET U HEONPEIeICHHOCTh YCJIOBHMA, 0OYCIOBIMBAIOIINX
HaJIMyMe oTpaciu mnpasa. HemoHATHO, Hanmpumep, Kak U3MEPUTh «yIENbHbI BEC» T€X WIM MHBIX
OOIIECTBEHHBIX OTHOIIEHWH. UTO MOHMMATh, MO HEBO3MOKHOCTBIO YPEryJIMpOBaTh BO3HHUKIIHE
OTHOILICHUSI C TIOMOIIIBI0 HOPM JIpyrX oTpacieit mpasa? M3 o0iiero KOHTeKCTa MpUBEICHHON Yy Thb
BBILIE LIMTATHI CJEIYET, YTO peub UJAET HE O 3alpeTe peain3allii UHCTUTYTAa aHAJIOTHH, HE O HEBO3-
MOHOCTH OOpaIlieHHs] K MHCTUTYTY TOJIKOBAaHUS U HE O KaKUX-THOO0 eeKTax MO3UTUBHOU MTPaBO-
BOI1 perniaMeHTaly. Peub uieT o HeKMX HeollpeJe/IeHHBIX MOKa3aTes X IPAaBOBOIO PEryJIMpPOBaHUS.
B cBoto ouyepep Mo MOBOAY yKa3aHUs Ha CTENeHb CBOeoOpasusl OOIIECTBEHHBIX OTHOILIEHHI CIIeayeT
CKa3aTb, YTO IPAaBOBbIE HOPMBI BOILIOIIAIOT MOJAEJIbHBIE, CTAHJAPTU3UPOBAHHBIE, TUIIMUHBIE a HE a-
TUIHUYHbIE BAPUAHTHI OBeIeHUsI. VIMEHHO B 3TOM 3aKJII0YAETCsl paCKPhITHE TAKOIO MPU3HAKa IpaBa,
KaKk HOpMaTUBHOCTb. [10X0%1e COMHEHUSI BBI3BIBAIOT U YKa3aHUs Ha 0COObIN METO[] TPABOBOTO pery-
JIMPOBAHUSI.

B cBoto ouepenp, u3 ykazanus A. 4. BbIIMHCKOTO IEMCTBUTENBHO CIIeyeT, YTO CUCTEMa ITpaBa
MOXeT ObITh C(hOpMHPOBaHa (CKOHCTPYMPOBaHA) HECMOTPSI HA IMHAMUKY COIMATbHBIX CBSI3€H, UTO
ee (popMUpOBaHUE AKTyalbHO U JJISl €r0 OCYIIECTBJICHHUS MMEIOTCsS BCe HEoOXoauMmble (DaKTOpPhI
(mpennoceutkn). Beictymienne A.Sl. BBHINIMHCKOrO Onpeeuiio U 1ejeByl0 YCTaHOBKY pa3paboTKu
BOIPOCA O CUCTEMe MTpaBa. YUeHble JOJIKHbBI ObUTH MPEJCTABUTh 3aKOHOAATEIbHBIM OpraHaM M IPaBo-
MIPUMEHUTENSIM TOKTPUHAIIBHO 0OOCHOBAHHBIN OPUEHTHP, METOIMYECKOE PYKOBOCTBO IO CO3/IaHUIO
Y peain3aliiy MIPaBOBBIX HOPM: «...3a/la4ya HAIlIUX HAy4YHO-UCCIIEI0BATEIbCKUX MHCTUTYTOB 3aKJTIO-
YaeTcst B TOM, YTOOBI, pa3padarbiBasi HAYYHO T€ WJIM JPYrve BOIPOCH UM MPOOJIEeMbl, OHU MOTJIH
Obl TH HAyYHBIE MaTepHaIbl CIEJATh U3BECTHOTO POJia MOCOOMEM ISl TPAKTUYECKOM AesTeTbHOCTU
HAIlIero rocy1apCTBEHHOTO CTPOUTENTLCTBA» 20,

OpueHTupyoII1e XapaKTEPUCTUKH JI0 CUX MOP MPU3HAIOTCS BeAyIIEH IPUKJIAIHON HEHHOCTHIO
orpacneBoil moaenu. OHAKO UCTMHHOCTh 3HAHWsI HE MOXET OOYCIOBJIMBATHCS JIMIIb BO3MOXHO-
CTBIO €r0 MPAKTUUYECKOW peann3aiiu. Teopus, Kak CCTeMa 3HaHWM, IeHCTBUTEIIHHO J0JKHA o0ec-
MeYrBaTh MOTPEOHOCTU MpaKTHKK. HO Mo3HaHMe LIEHHO ele M camo 1o cede, Kak CTpeMJIeHHe K
CONPUYACTHOCTH K UCTUHE, BHE CBSA3U C KAKOW-JIMOO MPHUKJIATHOM 11eJIbI0. DTO MpeaoIpeaeeHo THO-
CEOJIOTUECKON M IBPUCTUIECKOW (PYHKIIMSMHU TpaBa (a, B OOIIEM-TO, U €ro MPOrHOCTUYECKOW U
MPAKTUYECKU-OPraHU3ALIMOHHON (DYHKLIMSIMU).

TepmuHa «orpacib npasa» B gokiaaae A.fl. BeimmHckoro He copepxkanock. He ycmarpusa-
€TCsl OH U U3 KOHTEKCTA BBICTYIUIEHUs yueHoro. Paccyxknenus A.fl. BBIIIMHCKOrO OrpaHUYMBaIMCh
JIMIIb OTPACISAMU IOPUINYECKON HAyKH, a UMEHHO — TOCYAapCTBEHHBIM, 3€MEJIbHBIM, aJMUHUCTpa-
THBHBIM, M€K yHAPOJHBIM, TP JAHCKUM, KOJTXO3HBIM, TPYJOBBIM, YTOJOBHBIM U CYI€OHBIM ITPABOM,
MIPUMEHUTENIBHO K KOTOPBIM YUYEHBIN U 0003HAUMI OCHOBHbIE HAmpaBiieHus ucciaenoBanuil. [lepen
NpOoUIBHBIMY CHEMATMCTaMK ObLIa MOCTABJIEHA 33/1a4a ONpe/esieH s peMeTa, o0beMa U coaep-
’KaHUs1 COOTBETCTBYIOIIEN OTPACI. DTO CBUAETEIbCTBYET O IEPBOHAYAIBHOM pa3rpaHUYEeHUU MIpe-
MeTa U COAEPKaHUs KaK KpUTEPUEB IIOCTPOEHUS CUCTEMBI IIPaBa.

= Koncrurynuu 3apy6exHsix rocynapers: Bemmkobpuranus, ®pannus, ['epmannst, Utamus, EBponeiickuii coo3, CoequHeHHbIE
[rarer Amepuku, Snonus, Uumus: Yye6Hoe nocodue/Coct. c6., mep., aBT. BBell. U BCTyI. cT. B.B. MakakoB. 5-eu3n., nepepa.
u pom. M., 2006. C. 4.
20 Bowuunckuii A. 5. OCHOBHbIE 3a1a4i HayKH COBETCKOTrO coLMaIMcThyeckoro Ipasa // CoBerckoe rocygapcTso 1 mpaso. 1938.
Ne 1. C. 35.
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Nutepec BbI3bIBAET Takke TO, YTO y A.Sl. BBIIMHCKOrO YIOMHUHAETCA HE TOJIBKO OTPACieBast
MOJI€JIb, HO U TOT acCIleKT CTPYKTYpPbl CUCTEMBI I1paBa, KOTOPBIN MpeCTaBIeH (popMaMu BbIpaKEHUS
HoOpM 1ipaBa. bonee Toro, Borpoc o popmax BbIpakeHHs1 HOPM COBETCKOTO COLIMAIMCTUYECKOTO ITpaBa
(0 ero uctoyHMKax) HazBaH ObUT A.Sl. BBHIIIMHCKMM BTOPBIM B TIepeUHE MOJIEKAIINUX pa3padOTKe
BOIPOCOB 0 cucteMe nipaBa?’. [1pu 3ToM yueHsIil Ha3bIBaI TPABOBbIE 00bIYAK IEMEHTOM I1paBa, pH-
YeM MMEHHO B KOHTEKCTE TOTO, UTO CHCTeMa MPEICTaBIIsIeT COOOH COBOKYITHOCTh BHYTPEHHE YIOpsi-
JOYEHHBIX 7IeMEHTOB. TakiM 00pa3oM, B CBOEM BBHICTYIUICHUH OH YIIOMHHA HE TOJIBKO 00 OTpacisx
IOpUINYECKON HAYKH, HO U O CUCTEME I0PUINYECKUX UCTOUHUKOB.

Bwmecre ¢ Tem, mpoGiemMa cUCTEMbI ICTOYHMKOB ITpaBa HEe MOMyYHsIa TOrIa TAaKOH MPOpadOTKU
Kak oTpacJieBasi Moziesnb. [1o-BuaumMomy, mpeodiagaoliee oOpalieHre K BOmpocy 00 OTpaciisix mpasa
B paccMaTpuBaeMBbIil mepro]] ObUIO OOYCJIOBJICHO IMEPBOOUYEPETHON HEOOXOIMMOCTBIO BBIPAOOTKU
€IMHOTO MOAX0/A K KJIaccu(UKaImy 001acTeil I0puaAnIecKOro Mo3HaHUs1, 3aKOHOTBOPYECKOH U Ipa-
BOINPUMEHUTEIIBHOM JIEATEIbHOCTH.

Ho 1yt Bo3HMKaer Bomnpoc: paccmarpusai Jiu Jupektop MHctutyTa npaBa AKageMun Hayk
CCCP penenue rnpaBa Ha OTPAC/IM TaK, KaK €ro CTaJld BOCIIPUHUMATH BIIOCJIE/ICTBUM, T. €. B KAUeCTBE
BHYTPEHHETO cTpoeHus camoro rpasa? 13 noknana 1938 r. ¢ 0ueBUAHOCTBIO ClieyeT, uTo HeT. A. 5.
BBIIIMHCKUI COOTHOCHII Ie/IeHHe TIpaBa Ha OTPACH ¢ HEOOXOIUMOCTBIO YIIOPSIIOUEHUsT TeX OCHOB-
HBIX HayaJjl, KOMMHU CJielyeT pyKOBOACTBOBATbCS MPU CO3JaHUM [TPABOBBIX HOPM, a TAK)KE COBOKYII-
HOCTb IOpPMJIMYECKUX HAyK, HAIIPABJIECHHBIX HA UCCJIEAOBaHUE PA3IMUHBIX HAIIPABJIEHUI MPaBOBOTO
perynupoBaHusi. A.fl. BeIIIMHCKUI yKa3bIBal: «...IOCTPOMTh CUCTEMY COBETCKOIO COLIUAINACTAYE-
CKOTI'O ITpaBa — 3TO 3HAYMT, BO-IIEPBBIX, CUCTEMATU3UPOBATh T€ MPUHLMIIBI, HA KOTOPbIE OMMUPAETCS
COBETCKOE MPaBO, BO-BTOPBIX, KJIACCU(PULIMPOBATh COBETCKUE I0PUANYECKIE TUCLIUIUIMHBI, [I0Ka3aB
KOHKPETHOE COfIEpKaHUE TUX JUCLUIUINH, U, B-TPETbUX, AATh NCUEPIIbIBAIOLLEE ONIMCAHKE U OTIpe/ie-
JIEHUE TeX 3a/1a4, KOTOpbIE CTOAT Nepe/l KakA0M U3 3TUX AUCLMILIMH B OTIEIbHOCTH, TIEpe]] BCE Hay-
KO COBETCKOIO MpaBa B LIEJIOM, U TEX METOJOB, IIPH MTOMOILY KOTOPBIX TU 33/1a44 MOTYT U JOJIKHBI
OBITb peIIeHbI»>S.

o cytu, B nprBeIGHHOM BBIIIE BBICKA3bIBAHMM HA3BaHBI T€ KPUTEPHUHU, KOTOpbIE ObUTH TpU-
3HaHbI TVIABHBIMU MPU3HAKaMU OTpacied mpasa. Peub uper o mpeamere (coaepkaHuu) U MeETOfe
(popme), TOIBKO HE IPUANYECKOro Mo3HaHU (Kak y A.5l. BbIIIMHCKOTO0), a MPaBOBOroO peryivpoBa-
Hus. [Ipu 3TOM He Hazlo 3a0bIBaTh, YTO €CIM MPEIMET MPABOBOTO PETYJIMPOBAHUS MPU3HATINA KPHUTe-
pHEM pa3rpaHUYEHMs OTpaciel paBa HEMOCPEACTBEHHO B XOJIE CaMOy IEPBOW AUCKYCCUU, TO METOLLY
MIPABOBOTO PEryIMPOBAHUS MPHUIIUIOCH JOKUIATHCS CBOETO MPU3HAHUS OoJiee MSATHAALATH JIeT.

Brictyruienue A.41. BeimumHcKoro u cpopMyMpoBaHHbIE UM TE3HCHI ObLIH 0OCYkKICHBI y4acT-
Hukamu CoBelaHus B paMKax padoThl ceKiyid. [1o utoram IMCKYyCCUM YYaCTHUKY TPUHSUN pellie-
HHE, 10 TPAJUIIMU TOM TOPHl €IWHOINIACHOE, O TPOBEJICHUM HAYYHBIX pa3pabOTOK MO 3aJaHHBIM
BOIPOCAM U O TOCIIeAYIOIIeM 00CYKIEHUN UX pe3ysibTaTtoB. PezomoruBHas yacts CoBelanus 3BY-
yaja ClenyonmM o0pa3oM: «...CUMTaTh HEOOXOAMMBIM CO3BIB BTOPOTO COBEIIAHMSI 10 BOMPOCAM
HAayKH COBETCKOTO TOCyAapcTBa W mpaBa He mozxke sHBaps 1939 r. ans oOcykaeHus: UTOroB Mpo-
JeNaHHOW PadOThl 32 UCTEKILUI MEeproj] BPEMEHH, a TakKe JJIsS PaCCMOTPEHHS Psia BaXKHEHUIINX
BOIPOCOB, COCTABJISIIOIIUX MPeIMeT JaJIbHEHIel pa3paOOTKK TEOPHUH COBETCKOTO IpaBa U rocyaap-
CTBa (CHCTEMA COBETCKOTO COLIMAIMUCTUYECKOTO MPaBa, IPOEKTHI OTAEIbHBIX KOIEKCOB M BaXKHEHMIIINX
3akoHOB CCCP..)»%.

2T Bowuunciuti A.S. XVII Coesn BKII(6) 1 3a1aun HayKH COLMAJIMCTUYECKOro mpasa // CoBeTCKoe rocyaapcTBo U mpaso. 1939.
Ne3.C.7.

B Bonuuncrkuii A. . OcHOBHbIE 3a1aun HayKM COBETCKOIO coluacTiyeckoro npasa// CoBerckoe rocynapcTso u npaso. 1938.
Ne 1. C. 30. O6parmasich K orpeaeneH o 3a1a4, CTOSIBIINX Mepe/l IPEACTaBUTeISIMI KOHKPETHBIX HallpaBJIeH!H IopucnpyaeHnnd, A. .
BBINMHCKMI TOBOPUITL: «...TIEPEX0XKY K OTAETBHBIM JUCIIUIUIHAMY .
» Typeuxuii B.A. 1 Coelanue 1o BoIrpocaM HayKH COBETCKOro rocygapcrsa u npasa (16—19 urons 1938 r.) // Coserckoe rocy-
JapcrBo U npaso. 1938. Ne 4. C. 125, 126.
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MpI e Mo3BOMM cede CKa3aTh, YTO €C/IM paccMaTpyBaTh HAyKy B KAQueCTBE TEOPETHUECKH
000CHOBaHHOM, BHEHPABCTBEHHOW M BHEHJICOJIOTMUECKON CUCTEMbI 3HAHUN O KaKOM-JIMO0 00BEKTe
(2 UMEHHO TaKOro B3IVIsiIA TMPHUACPKUBACTCS aBTOP HACTOSINEH PadOThl), TO MOAXO YYaCTHHKOB
COB@H.IEIHI/IH K MNO3HAHUIO CTPYKTYPbI CUCTEMBI COBETCKOIO COUMAJIMCTUYCCKOI'O IpaBa HEJIb35 CUU-
TaTh UeTbHBIM. VITOrM MpopaboTKM TaHHOW TeMaTHKH ObLIM 3apaHee 0003HAYEHBI U 00YCIIOBJICHBI
LEJTBIM PSIIOM He MPaBOBBIX (PAKTOPOB (Cpey KOTOPHIX MOKHO Ha3BaTh MyOIMYHO-TIOIUTUYECKUI
Kypc, O(UIMATBHYIO TOCYIAPCTBEHHYIO UICONOTUIO, IAPTUITHBIE YCTAHOBKH U TIP.).

§ 2. IlepBas qucKyccusi 0 cucTeMe npasa
U ee MeTOJ0JIOTNYeCKoe 3HaYeHue

Bo BropoM BbicTyruieHun A.fl. BblmHCKOro 0 cucteme IpaBa yke MpO3BydYasl TEPMHUH
«O0Tpaciib paBa». Toraa e ObUI NpeJCTaBiIeH U NepedeHb oTpacieil npasa. IlpaBaa, Tenepp A.4L.
BhlIMHCKUI Jake B TEPMUHOJIOTMYECKOM OTHOLIEHUM PacCyXAal JIMIIb O CUCTEME COBETCKOIO
COLIMAJIMCTUYECKOTO MpaBa. ITO CBUJETEIbCTBYET O KOHKPETHO-UCTOPUYECKOM MOIXO/E K K pelle-
HUIO TTPOOJIEMBI.

JlokJ1aTuMK yKa3ajl Ha HeJOCTaTOYHYIO TPOpaO0TaHHOCTb MPOOJIEMAaTUKU CUCTEMBI ITpaBa U ee
CTPYKTYpHOro cTpoeHusl. OH MOAUEPKHYII, YTO PeLIEHue COOTBETCTBYIOLIMX 33]a4 «...HECOMHEHHO,
JBUHET BIIEPE/l PA3BUTHE HAYKH MIPaBa. .. Pa3BUTHE Kak/I0W OTAEIbHON I0PUANYECKON JUCIIUIUIMHBI.
ITO OLIMYHO MOHUMAJIU BPEAMUTENH. .. HACTOWYMBO CTapaBILIUECs JI0Ka3aTh, YTO NOCTPOUTh CUCTEMY
COBETCKOTO COLMAJIMCTUYECKOrO MpaBa HEBO3MOKHO MPAKTUYECKU, KaK HEBO3MOXHO OOOCHOBATb
MIOCTPOEHUE TaKOH cucTeMbl TeopeThuyeckd. Crucrema mpaBa — 3TO KJIIOY K ITO3HAHUMIO CaMOW IpH-
poIbl. .. Mpasa... PazpaboTka Borpoca o cUcTeMe COBETCKOro COLMAMCTUYECKOro MpaBa A0/DKHA
OBITh [NOCTPOEHA IO CJIEAYIOIIEMY IUIaHY: OCHOBBI COBETCKOI'O COLIMAIMCTUUECKOTO IIPaBa; UICTOYHUKU
COBETCKOIO COLMAIMCTUYECKOTO MpaBa; OCHOBHBIE OTPACM COBETCKOI'O COLIMAIMCTUYECKOTO IpaBa.
OCHOBHBIE OTPAC/IM COBETCKOIO COLMAIMCTUYECKOrO MpaBa: rOCyAapCTBEHHOE. .. TPYIOBOE... KOJ-
XO3HOE. .. aJMUHHUCTPATUBHOE... OIOIKETHO-(PMHAHCOBOE. .. CEMEHHOE. .. TPAXIAHCKOE. .. YTOJIOB-
Hoe... cynebHoe paBo. Oco0o CTOMT MeXayHaporHoe mpaBo» .

VkazanHblii A.fl. BRIIIMHCKMM NepeyeHb oTpaciieil papa, o CPaBHEHHUIO C TeM, KOTOPBI ObLT
Ipe/cTaBiieH yueHbIM B 1938 r., He npeTteprien KapAUHAJIbHBIX U3MEHEHU. B HOBYI0 HOMEHKJIATypy
oTpacJiel IpaBa He BOILIIO JIMILb 3eMelIbHOE NpaBo. Kpome Toro, k paHee Npeajio;keHHOMY NEPeYHIo
I00ABUIIHCH OI0KETHO-(PMHAHCOBOE M ceMelHoe mpaBo. A.S1. BBIIMHCKMIA yKa3al v Ha crieniupuKy
ME>K1yHapOIHOI'0 IpaBa, MpU3HaBas 000COOIEHHOCTh MEXJyHapOJHO ITPaBOBOM cucTeMbl. [ 1aBHOE
e 3aKJI0YaeTcsl B TOM, UTO peyb 111 ke He 00 OTpacisax I0pUIMYECKON HayKH, He 00 OTpaciIeBbIX
y4eOHBIX TUCIMIUIMHAX, HE 00 OTpaciIsaX 3aKOHOAATENIbCTBA, 2 IMEHHO 00 OTpaciIsiX Mpasa.

Eme ogHuM maeosnoroM nepBod JUCKYCCUM O CHCTEME IpaBa MOXXKHO Ha3BaTh 4YJIEHa-KOp-
pecniongenTa Akagemun Hayk CCCP M.A. ApxaHoBa. OOOCHOBBIBasl aKTyaJIbHOCTb BOIIPOCA O
crcTeMe IpaBa, YUeHBI micait: «Bpenureny ycnineHHO 3aMaTyiBaiIy NpooaeMy CUCTEMAaTHKH COBET-
CKOTO TpaBa, OTCTanBasi Oyp:Kya3Hble IPHHIMIIBL. . . [TPaBa, C €r0, B YaCTHOCTH, ICJICHUEM Ha IyOnnd-
HOE ¥ YaCTHOE MpaBo. .. HeoOXoqumMo nocraBuTh Ha MPOYHBIE HAYYHbIE PEJIbChI BCIO HAlTy paboTy Mo
BOITPOCAM CHCTEMBI IIpaBa, T0OMBAsICh ICHOCTH U Pa3pabOTaHHOCTH MTPUHLIUITUAIIBHBIX TTONOKEHHH. . .
ITpu oOcykaeHuM. .. YacTo NOJHUMAETCS PsAJ OOLIETEOPETUYECKUX MPoOIeM MpaBa, KOTOPble HAMU
ele MaJlo pa3padOTaHbl U KOTOPbIE MO-Pa3HOMY y HAC MHOIAA TPAKTYIOTCSA, MPOOIeM, KOTOPHIE. . .
BBIXOJISIT 32 TPEJIEIBL. .. BOIIPOCA O TEOPETUUECKUX OCHOBAX CUCTEMBI ITpaBa» 3!,

39 Bowuuncruii A 4. XVII Coesn BKII(6) 1 3agaun HayK¥ COIMaIMCTIYecKoro mpasa // CoBeTcKoe rocyaapcTBo U npaso. 1939.
Ne 3. C. 23; 39.
31 Apoicaros M. A. O IpUHLIUIIAX MOCTPOEHHS CUCTEMBI COBETCKOTO COLMAIMCTIUUECKOTO Mpasa // CoBeTCKoe rocyapcTBO U IPaBo.
1939. Ne 3. C. 27.
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Takum o6pazoM, M.A. ApkaHOB paccyk/Ial He CTOJIBKO O CUCTEME IpaBa, CKOJIBKO O KJiac-
cupukanm (cucteMaTu3alyy, CUCTEMaTHKe ) paBoBbIX HOpM. CHcTeMa mpaBa I0JKHA 0TOOpaxaTh
BHYTPEHHEE CTPOEHUE ITPaBa, KOTOPOE MPECTaBIEHO CTPYKTYPHBIMU ieMeHTaMu. Crucremaru3anus
ke TpeCTaBIIsieT COOOM JIMIITh OCHOBAaHHOE Ha omnpeeeHHOM(bIX) KJIacCU(UKAITMOHHOM(BIX) KPH-
TepUU(SIX) YIOpsAAOUEHNE HOPM IOJIOKUTEIbHOTO ITpaBa. Kpome Toro, cBeieHne CUCTEMBI K CUCTe-
MAaTHKe MpeArosaraeT Npru3HaHue ee 3aBUCUMOCTH OT CUCTEMaTU3aTopa, a 3HAUUT, B HEKOTOPOU CTe-
TMIeHU, U CyObEKTHUBU3M.

3amMeTuM, YTO UJEeU O 3aBUCUMOCTH CHUCTEMBI IIpaBa OT MHIMBU/1YaIbHOIO BOCHIPUSATHUS MOJTY-
YWY B IOPUCIIPYAEHIMU ONPE/IeIEHHOE PacpOCTpaHEHUE. YCIOBHO UX MPeICTaBUTENEi Ha3bIBAIOT
CTOPOHHUKaMH CYOBEKTUBHOM Teopur>2. [0Bopsi 0600IIEHHO 3Ta TeOpHsi, 0COOSHHO JI0 MOCIIETHETO
nieprioia, He ObUIa TIOMYJIsIpHA, UMeJIa 3HAYUTEIbHOE YHCIIO OMMOHEHTOB U MOJBEPrayiach JOBOJIBHO
aKTUBHOU KPUTHKE.

[TpusHanue cyObeKTUBHOTO (haKTOpa KOCBEHHO MOITBEepsKAaeTcs: ceroBaHusamu M.A. Apxa-
HOBAa Ha HaJMYME IUNIOpAIM3Ma MHEHMI 10 BOINPOCY O CUCTEME IpaBa. YUeHbd OTMedYas, 4To
TIOUCK €MHBIX HAYYHBIX OCHOBAHWI CHCTEMBI IpaBa 00yCIOBIEH HEOOXOIMMOCTHIO B YOBJIETBOPE-
HUM TOTpeOHOCTeN MpakTuku. st aToro TpedyeTrcst mpuaaHue pe3ysibTaTaM HaydyHOW pa3padoTKu
(¥ pU3HaHKe 32 HUMH) OOBEKTUBHOTrO Xapaktepa. [Ipy 3TOM cucteMy mpaBa clieqyeT BOCIIPHHU-
MarTh KaK HEKYIO IAaHHOCTb, CYILIECTBYIOILYIO HE3aBHCHUMO OT €€ TIOCTHKEHU I TO3HAIOIINUM CyObEKTOM.
Bwmecre ¢ Tem, M.A. ApxkaHOB npu3HaBajld U TO, YTO MPEICTABJIEHHOE JIEJICHWE MPaBa Ha OTPACIU
SIBJISIETCS BCETO JIIIb I0PUINYECKON Kiaccudukalyen. «Bonpoc o cucreme coOBETCKOro pasa — 3T0
11l HAaC BOMPOC O KJyaccupukauuu, qudepeHmaniy 1 rpyniMpoBKe M0 pa3IuyHbIM Mogpasesie-
HUSIM, OTPACiIsIM, BCEW COBOKYITHOCTH HOPM COBETCKOIO COLIMATMCTUUECKOIO MIpaBa. ITO — BOIPOC O
eIMHCTBE U Pa3IniMy ITUX OTpaciel, 00pa3yoIuX B COBOKYITHOCTH BCIO CUCTEMY JEHUCTBYIOIIETO. . .
npaBa»*. TIpoTuBOpeUre Mexay MpOBO3MIIAIEHNEM OObEKTUBHOCTH CUCTEMBI IPaBa U YKa3aHUEM
Ha ee cyryoo KJacCu(UKaIMOHHBIN XapaKTep BKYIE C CETOBAHUSIMH HA Pa3jIMuMs B MPeIaraeMbix
pereHnsax, M.A. ApXaHOBBIM HUKaK He OOBSICHSIOCD.

Wrak, B paccMaTprBaeMsblil IEpUO], OCTY/IMPOBAJIOCh, YTO CUCTEMA IIpaBa O3HA4YaeT CUCTEMA-
TH3ALIMI0 IPAaBOBBIX HOpM. OOOCHOBBIBasI caMmy MOTPEOHOCTD B crcTeMaru3anuu, M.A. ApxaHOB yKa-
3bIBaJl HA HECKOJIBKO actieKToB. «IIpe:x e Bcero, 3To HEKOTOpbIE 3a/1a4M COBEPILLIEHCTBOBAHU S HAILIETO
3aKoHOAATeNbCTBA. [1o/1 3THM MBI pasymMeeM JOCTHKEHHE IO CYIIECTBY U 1Mo (popMe HauOOJBIIEro
COOTBETCTBUSI MEXy COOOH OT/IENIbHBIX HOPM. .. YCTaHOBJICHHE ITOTO COOTBETCTBUS TpeOyeT cucTe-
MaTHUYECKOT0 B3aMMHOT'O COTIOCTABJIEHHUSI HOPM, UTO MPEATIOaraeT X pacroiokeHne B OUH psig» 4.
[Tpu 3TOM y4eHbIN IOMYEPKUBAJ, YTO IOPUINYECKHAE HOPMBI JOJIKHBI YIIOPSAJ0YUBATHCS UMEHHO TIO
npeaMeTy (CoaepkKaHuIo) PaBOBOrO BO3/IEHCTBUSI.

Nnen o Hammuum cOOCTBEHHOTO (CaMOCTOSITESTHHOTO, 00OCOOJICHHOTO) TIpeIMeTa MPaBOBOTO
PEryJIMpOBaHUs y KQXKI0HW OTPACIH IpaBa MOMYYHIN B pacCMaTpUBaeMBblid IIeproj HauOoJIbIlee pas-
BuTHe. [Ipu 3TOM Bompoc 00 uepapxuu oTpacjel mpaBa B HayKe TOro repuoja B oOIeM-To He CTa-
BUJICSA Y HUKAK HE pelascs.

Ormeuasioce M.A. ApXKaHOBBIM M TO, YTO BBIpAOOTKA €IUHOTO HAYYHOTO MOJXO/Ia K CHCTeMe
1paBa " ee CTPYKType OyleT UMeTh OPUEHTUPYIOIee 3HAUSHUE [T 3aKOHOJATE IS TIPH MTPOBEICHUM
UM KOIU(UKAIIMOHHBIX pabOoT. DTH pabOTHI HAITPABJIEHHBI HA 0OIErYeH e Mpoliecca Mojb30BaHUsI HOP-
MaTHUBHBIM ITPABOBBIM MaTepuasioM. JJaHHBI apryMeHT A0 CUX MOpP CYMTAETCS BEAYILIUMM IIPU OIpe-

32 Cm., Harp.: Kopuees C.M. Bonpocsl mocTpoeHust cucteMbl coBeTckoro npasa // [IpaBosenenue. 1963, Ne 1. C. 17; Paiixep B.K.
O cucreme npasa // [IpaBosenenue. 1975. Ne 3. C. 68, 69.
33 Aporcaros M. A. O IPUHIMNAX TOCTPOSHHUS CHCTEMBI COBETCKOTO COLMAMMCTHYECKOro pasa // COBETCKOE FOCY[ApCTBO 1 IPABo.
1939. Ne 3. C. 27.
3% Apowcarnos M.A. O MPUHLMIIAX IOCTPOEHHUS CUCTEMBI COBETCKOTO COLIMAIMCTHYECKOTO NpaBa // COBETCKOE rocy1apcTBO 1 PABO.
1939. Ne 3. C. 27.
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JeeHNY HAyYHOH aKTyaJIbHOCTH U MPAKTUYECKOH MOTPEOHOCTH B MPOPaOOTKE BOIPOCA O JIEJCHUH
MpaBa Ha OTPACJIH, U B pa3pabOTKe TEMaTUKM CUCTEMBI ITPaBa U e CTPYKTYPHOTO CTPOEHUS B IIEJIOM.

ITo cnoBam M.A. ApkaHOBa, K MPaBy MOKHO «... MOAXOOUTh C Pa3HbIX CTOPOH. MOXKHO. ..
JEMUTH MIPaBO B PasHbIX IJIOCKOCTSAX W MO pa3HbIM Mpu3HakaM. OIHAKO BOMPOC CHCTEMATH3ALUH
JOJDKeH OBITh paspellieH, UCXOAs U3 TeX KOHKPETHBIX MPAKTUYECKUX 33/1a4, KOTOpbe MpecieayeT
9Ta cucTemMaru3anysi» . Tlomydaercsi, 4YTo y4eHbId MPU3HABAJI BO3MOKHOCTb BBIICJCHUS pas3iiny-
HBIX aCIIEKTOB CHCTEMBI MpaBa, BBISIBIICHUS B HEH pa3IMUHBIX OCHOBAHUH CTpyKTypu3aimu. Ho npu
3TOM T'OBOPHJI, YTO pa3padOTKy, a IIABHOE PeasIM3aInIO, JA0IKEH MOTYyYUTh JIMIIb TOT aCleKT, KOTO-
PbIii BOCTpeOOBaH B HACTOSIIIIMI MOMEHT HOPMOTBOPLIAMHU U IMPABOTIPUMEHHUTEIISIMU. DTO 3aCTaBIISICT
HAC CKENTUYECKU OTHOCUTHLCS K YTBEPKICHUSM 00 aOCOMOTHON 0OBbEKTUBHOCTH *® 1 YHHBEPCAIbHO-
CTH TOW MOJIeJH, KoTopasi Obula BhIpaOOTaHa B KOHKPETHO-UCTOPUYECKUI TEPUOJI, BO MHOTOM Paau
TIOMCKA aJIbTEPHATUBHI JISJICHUIO MTPaBa HAa YacTHOE W MyOJIMYHOE, U 01 ONpeeIeHHYI0 HACYIITHYIO
MOTPeOHOCTh, OCHOBAHHYIO HA KEeJIaHMU BBIPAOOTKM METOAMYECKOTO PYKOBOICTBA IS HAYABIIETO
¢ynxumonuposars BepxoHoro Cosera CCCP.

M.A. ApXaHOB TOBOPHJI, YTO «...HUKAKOW KJIACCU(PUKAIIMIOHHBIN MPHUHIUIT HE MOXET 00b-
SICHUTh HAJIMYKE Y YEeJIOBEKA JIBIXaTEeNIbHBIX, MUIIEBAPUTEIbHBIX U UHBIX OPTaHoB... He Oyapb (pak-
THUYECKH y YeJIOBEKa er0 OpraHoB, HUKAKOW KJIacCU(PUKAIMY, a TeM CaMbiM HMKAKHMX TPHHIUIIOB
Kyaccuukanyu He ObUT0 ObI» 7. Takum 00pa3oM, OH (paKTUIECKU MOATBEPKIAI, UTO O] CUCTEMOM
MpaBa MOHUMAeTCs He BHYTPEHHee CTPOEHHEe CaMOTo IpaBa, a JIMIIb pacripeesieHre (YIopsaoueHue )
(hbakTHUECKOro U MOTEHIINAIBHOTO MPABOBOIO MACCHBA, OOYCIOBIEHHOE MOTPEOHOCTSIMH MPAKTUKU
Y TIOJTyYMBIIIEE B CBSI3U C 9TUM HAyYHOE OOOCHOBAHUE.

Ecnu xe oyt crcTeMoii TOro T MHOTO 0ObeKTa IOHUMATh ero BHYTPEHHEe CTPOeHHe, TO 33/1a-
Yeil HayKu Oy/IeT BbISIBJICHHE COOTBETCTBYIOIIMX CTPYKTYPHBIX 27IeMeHTOB. Harprimep, 1o yactu npu-
BesieHHOro M. A. Ap:KaHOBBIM IpUMepa, He0OX0AMMO OyJeT JOKa3aTh, YTO YEJIOBEUECKUI OpraHu3M
(kak cucteMa) He MOXET CyILIEeCTBOBaTh Oe3 cepira, 0e3 Kakux-1MOo MHBIX OpraHoB. B To Bpems
KaK HaJM4Ke, HarpuMmep, anreHukca 1Jist (GyHKIMOHUPOBAHMUSI Y€I0OBEYECKOr0 OpraHu3mMa He CTOJb
HeoOxoaumo. o Toii ke cxemMe MOXKHO PacCykIaThb U O CTPYKTYpPHBIX SJIEMEHTaX MHBIX OOBEKTOB
MO3HaHUS (B TOM YHMCJIE U TTpaBa).

Takum 00pa3oM, Mbl CUMTAEM, UTO pacIipeeieHre HOPM IPaBa Mo OTPACIISIM [TPaBa OTHOCUTCS
K 001acTu paBoBO# cucteMaTrKK. CaMo 1o ceGe OHO He BBISIBJISIET CTPYKTYPbl CUCTEMBI I1PaBa, T. €.
€ro 3aKOHOMEPHOTO ¥ KOHCTAHTHOTO CTPOEHUSI.

Bcenen 3a M.A. ApXxaHOBBIM aBTOp HACTOSIIIEH PabOTHI MMOJAaraeT YyMECTHBIM MTPUBECTH OIHO
u3 BhickasbiBaHmii K. Mapkca: «...3[1ech Hy’)KHO IIPHUCMaTPUBAThCSI K CAMOMY OOBEKTY B €TI0 pa3BH-
THH, 3/I6Ch HeJIb3s1 BHOCUTh ITPOM3BOJIBHBIX MOJpas3ziesieHui. ..» 38 [IpaBaa, o HallleMy MHEHUIO, 9TO
BBICKa3bIBaHME He TIOITBEPIK/IAET, 4, HAIPOTHUB, ONIpoBepraeT MHeHre M.A. ApkaHoBa 00 OObEKTHB-
HOCTH OTPacjIeBOro MOAX0a B BOIIPOCE O CTPYKTYPHOM CTPOEHHMU CUCTEMBI IIPaBa.

Tak vu nHave, IpoJokast cBoe 000CHOBaHMe, M. A. Ap)xaHOB 0OpaTHJI BHUMaHHe Ha HeOOX0-
JIUMOCTb «...00Jee TIIyOOKOro OXBara IMPaBOBBIM BO3JEHCTBIEM COOTBETCTBYIONIMX OOIIECTBEHHBIX
oTHomeHui»*. Hao ckazarp, 4To, K COXaJIEHHUIO, B COBPEMEHHBIH MepHo]] cama MPaKTHKa POCCUT-
CKOH 3aKOHOJIATEJILHOM PeriaMeHTAaIlMy CBUJIETENILCTBYET O TOM, YTO TIIyOMHA IOPUIMYECKOTO BO3-

35 Apoicarnos M.A. O IprHIUIIAX TOCTPOEHNUS CUCTEMBI COBETCKOTO COIMATMUCTUIECKOro rpaBa // COBETCKOe FOCYAapCTBO U MPaBo.
1939. Ne 3. C. 34.

36 Hanpuwmep, cornacHo A.®. Yepnanneny: «CrcreMa npaBa — 3170 00BbEKTUBHO CYIIECTBYIOIEe CTPOSHHUE TpaBa, KOTOPOe BhIpa-
)KaeTcst B pasJieieHuH eJMHOTO MpaBa Ha OT/ENIbHbIC YacTh (OTPacin), CBA3aHHbIE MeX Iy coboi». CM.: Yepdanues A.®. Teopus rocy-
JapcTBa ¥ npaBa: YueOHUK 1151 By30B. M., 1999. C. 235.

37 Apacanos M. A. O IpUHIMIIAX TIOCTPOEHHUSI CUCTEMBI COBETCKOTO COLIMATMCTHYECKOTro MpaBa // COBETCKOe rocyiapCcTBO U IPaBo.
1939. Ne 3. C. 31.

38 Mapxc K., Ineenvc @. VI3 panaux npoussenennii. M., 1956. C. 8.

39 Aporcanos M. A. O IpUHLIMIIAX TOCTPOSHUSI CUCTEMBI COBETCKOTO COLIATCTHYECKOro 1pasa // COBETCKOe ToCyapCTBO U IPaBo.
1939. Ne 3. C. 27.
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JENCTBHS 3aMEHEeHa ero He Bceraa 00OCHOBaHHOM mmpoToid. Ceituac HOpMaTUBHbIC TIPABOBBIE AKTHI
PeraMeHTHPYIOT TAKOW CHIEKTP OOIIECTBEHHBIX OTHOIIEHUH, YTO OTCYTCTBHE B ICHCTBYIOIIEM TpaBe
XOTh KaKOH-TMO0 13 BOBMOXKHBIX (HO BOBCE U HE 00SI3aTeNIbHO JO/DKHBIX) HOPM, Ha TIPAKTHKE 4acTo
paciieHrBaeTCs Kak HaJlMuue peaibHOro opuandeckoro npodena. Tomsko B iepuon ¢ 01.01.2010 1.
ro 01.01.2013 r. B Poccuu nipunsito 6omnee 1215 denepanbHbix 3aKOHOB (M3 HUX 877 MOCBSIIEHO
BHECEHUIO0 N3MEHEHUI B paHee MPUHATHIC 3aKoHbI). Kak OyaTo npeasu/is mogoOHyIo cutyamumio, M.A
ApXaHOB MMCaI HE TOJIBKO O TITyOMHE IPABOBOTO BO3/ICHCTBHSI, HO M O HEOOXOIMUMOCTH «. .. yIIPOIIle-
HUS U ,,00JeTUeHrs" cocTaBa HOPM, YCTPAHEHHUsI TIOBTOPSIOMIMXCS, TTAPaJUIENIbHBIX HOPM, BO3MOK-
HOT'O YMEHBIIIEHUSI MHOKECTBEHHOCTH HOpM» 1.

KoHCTpyKTHBHBIN MHTEPEC BBI3BIBAET U TO, YTO YK€ BO BpeMs NIEpBOi TUcKyccun, M. A. Apxka-
HOB 3aTPOHYJI TOT BOITPOC, CEPbE3HbIE HAYYHBIE CITOPBI BOKPYT KOTOPOT'O CTaJIM BECTUCH TOJIBKO Oosiee
copoka JieT cryctsi. Peub uaer o mpoGiemMe COOTHOIIEHH S CTPYKTYPHBIX JIEMEHTOB IpaBa M 3aKOHO-
jarenscrBa. MLA. Ap:xaHOB ITPEIJIOAKUI OCHOBHOE HAIlpaBJICHUE PelIeHUs1 JaHHOTO BOIIpOCa €Ilie B
koH1ie 30-x rr. XX B. «B 1iesiom psijie oTpacieii mpaBa KOAEKChI SIBJISIIOTCS SPOM, [IEHTPOM, BOKPYT
KOTOPOTO I'PYIIMPYETCsl BECh COOTBETCTBYIOLIMI HOpMAaTUBHbIN Matepua. [Ipasna, orpacip mpasa
HE COBMAJAeT ¢ KOJEKCOM, OJJHAKO, BHYTPEHHSIS )KUBasl CBS3b MEXIY HUMHU OeccriopHa» +2.

[MpucranpHoe BHUMaHue M.A. ApxaHOB oOpaliajl U Ha CBSI3b OTPACIIEBOM MOJEJH IpaBa C
KJIaccuuKanuen IpUIMIecKrX HayK 1 yaeOHbIX quciuruinH. M eciu B BeicTyuieHun A.S1. Boimmn-
ckoro 1938 r. crctema mpaBa TpakTOBajIach Kak cucremMa opucnpyiaeHiyu, 1o M.A. ApxaHoB oTMe-
yaJl, YTO MPEAMETOM TOW MJIM MHOM HAyKH JOJIKHA BBICTYIaTh MMEHHO COOTBETCTBYIOIIAsI OTPACIIb
npaBa (T. K. JIEMEHTBI CUCTEMBI TIpaBa JOKHBI ObITh MaTEpUAIOM, CIIOCOOCTBYIOIIMM MO3HAHUIO
Pas3IMYHbIX OTpaCiei IPUCIIPYACHLIH).

Takum oOpaszom, B omnure ot A.f. BeimmHckoro, M.A. ApkaHOB MTPOBOAWI YETKOE pa3-
rpaHuYeHNe MEeX/1y CUCTEMaMH IpaBa, IOPUANYECKUX HAyK U yueOHbIX qucturuivH. [lon cucremoit
IIpaBa OH MOHUMAaJl COBOKYITHOCTb 3JIEMEHTOB JIEMCTBYIOIIEIO HOPMAaTUBHOIO [TPABOBOIO MaTepHuala,
a MoJi CUCTEMaMU I0PUINYECKUX HAYK M yUeOHBIX JUCIUILUIAH — 00JIaCTH UCCIISAOBAHUS M N3yUYCHU S
HOpM IIpaBa U NPAaKTUKU UX peaan3alvu.

Jlaxe ecii o NepeyHI0 COCTABHbIX KOMIIOHEHTOB Ha3BaHHBIE CUCTEMBI COBIAIAIOT (UTO AAJIEKO
HE BCer/a Tak), TO OHU BCE PaBHO HE OAMHAKOBBL. DTO OTOOpaKAETCsl B pa3HUIIE MEXKy CAMUM SIBJIe-
HHUEM, er0 JOKTPUHATIbHBIM MO3HAHUEM U YY€OHBIM OCBOCHHUEM.

Bor kak BbIpaxkan AaHHyI0 MbIcIb caM M.A. ApxaHoB: «OgHa U3 33/1a4 IPaBOBOM HAayKu
3aKJII0YAETCs B TOM, YTOOBI aTh TEOPETUYECKOEe 0OOCHOBAHME M OCBEIIEHUE CUCTEMBI ICUCTBYIOIIETO
MpaBa. .. TO BHITEKAET U3. .. MATEPUAIMCTUYECKOTO MPUHIUIA KJIaCCU(PUKAIIUU HAYK, KOTOPBIN Tpe-
OyeT, 4TOOBI CTPYKTYpa HayK COOTBETCTBOBAJIa CTPYKType U3ydaeMbIX siBieHui. OIHAKO He clielyeT
CMEIIMBATh CHCTEMY HayKH C CUCTEMOM MpaBa. .. I3 Toro o0CTosITeNIbCTBA, UTO y HAaC He OBUIO JI0 CUX
MOp JOCTAaTOYHO pa3pabOOTaHHOM, CTPOWHOM CUCTEMBI IOPUANYECKUX HAyK, HUKAK He CJIe/lyeT, YTo y
Hac He ObUIO CTPOMHOM CHUCTEMBI ICHCTBYIOIIETO TIpaBa... Y Hac elle UMEIOTCS MOAXOIbI K CHCTEMe
MpaBa, Kak K HEKOeH ,,Belr B cede ¥ s ceOs1'", IMEIOTCS MOMBITKU IOCTHYb JIOTUYECKH CTPOMHON U
3aKOHYEHHOU CXEMBbI OTpacyiell IpaBa, 0e30THOCUTEIBHO K TOMY MPAaKTUYECKOMY 3((EKTy 1 K TOH
peabHOM NMPAKTUYECKOW MOJIb3€e, KOTOpbIE CUCTEMAaTHU3alus MIpaBa J0/KHA U MOXET MpUHECTH. Y
HAC ellle UMEI0T MECTO Majlo OOOCHOBAHHbBIE W MPAKTUYECKH BEChbMa MaJIO KM3HEHHbIE KOHLICTILIUH
CUCTEMAaTHKH... MPaBa, OT KOTOPbIX HEOOXOAMMO M30aBUTHCS BO3MOXKHO CKOpEe M pelIrTelIbHEe.
Hawnbonee BaxHBIM U TPYIHBIM BOIIPOCOM ITOCTPOEHHS CHCTEMBI SIBJISIETCSI BOIIPOC 00 OTpacisiX, T. €.
OCHOBHBIX MMOZPA3/IENICHUsIX MpaBa. TOT BOMPOC HEOOXOAMMO MOCTABHUTh M PEIIUThH B TIEPBYIO OYe-

Mo nanubiv CMPaBOYHBIX TPABOBBIX CHCTEM.
4 Apoicarnoe M. A. O NpyHIAIIAX IIOCTPOEHNS CUCTEMBI COBETCKOTO COLMATMCTHYECKOTO NpaBa // COBETCKOE roCcyAapCTBO U IPaBo.
1939. Ne 3. C. 27.
42 Apoicaros M. A. O IpUHLIUIIAX MOCTPOEHHS CUCTEMBI COBETCKOTO COLMAIMCTIUUECKOTO Mpasa // CoBeTCKoe rocyapcTBO U IPaBo.
1939. Ne 3. C. 27, 29.
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peab»*. YueHblil akKIIeHTUPOBAJI BHUMAaHUE Ha TOM, 4TO AudepeHImalus mpaBoBoro Marepuasa
TMO3BOJIUT TIIyOXke MCCIIEA0BATh €ro, MpopadoTaTh BOIPOC O Creli(HKe COIMATUCTUIECKOTO MpaBa.

[Ipencrapnsercs, 4To eciiu pa3rpaHUYEHUE CUCTEMBI [TPaBa, CUCTEMATUKU IOPUINYECKUX HayK
¥ yueOHBIX IUCIMIUIMH sBIsieTcsl 3aciayroll M.A. ApkaHOBa, TO €ro Te3UC O Cyryoo MpakTHue-
CKOM BOCIIPUSITUM CUCTEMBI IpaBa M €€ 2JIEMEHTOB BBI3BIBAET YK€ Hecornacue. JJOKTpruHa JeCTBU-
TEJILHO CBsI3aHa C MpakTUKoil. Ho BbIsAB/ISAET OHAa B HEW HE TOJBKO JOCTOMHCTBA, HO U HEIOCTATKMU.
K 3agayam Hayku OTHOCHUTCS BHIPAOOTKA MOJOKEHHUIA HE TOJIBKO O CYILIEM, HO M O JOJDKHOM. B aToM
CMBICJIE TIelecooOpasHee, YTOObI pUANYECcKas MPAKTUKA BOILIONIAIA TEOPETUIECKUE pa3padOTKH, a
He HaoOopoT. [IpaBoBenieHre He JOIKHO CBOAUTHCS K MEXaHUYECKOMY OOOOIIEHHUI0 IPAKTHYECKUX
naHHbIX. PaccMoTpeHne (byHKIMI JOKTPUHBI B CYTyOO MPUKJIATHOM aClieKTe HUBEIUPYET e aKCHO-
Joruyeckoe 3HayeHue. [Ipy TakoM rnoaxoe No3HaHUE SIBJICHUM, HE MPOSBUBLIMXCS B OKPYXKaIOLIEeH
JEWCTBUTELHOCTH, BbINIAJAeT U3 cpepbl TeOpeThYecKoro uHrepeca. Ho, HecMoTpsl Ha BBICKa3aHHYIO
KPUTHKY, CJIEYET e1Ie pa3 NOAYEPKHYTh paBoTy M. A. Ap;kaHOBa B TOM, UYTO YCTAaHOBJICHHE U U3/A-
HHE psijla HOpPM TIpaBa, a TaKKe BbIICICHUE MHOTHX IOPUAWYECKUX HAYK M YYEeOHBIX AUCIMIUIMH,
OIpeieNisieTCss UMEHHO MOTPEOHOCTSIMA KOHKPETHON COLMATBHOM CPE/IbL.

Hanee M.A. ApxaHOB yKa3blBaJl, YTO OCHOBHBIMH, CTPYKTYPHBIMU JIEMEHTAMU I1paBa SBJIS-
1otcst ero orpacian. OObSICHEHHS TOrO, OTKYJa B3sUlach U cama JaHHOCTh TUX OTpacjei, U MoCTy-
JIMPOBaHUE MX 0a3MCHOro, CTPYKTYpPHOTO XapakTepa Mpu 3TOM He JaBajock. [lomaraem, 4to eciu
00J1aCTH IOPUIMUYECKOTO 3HAHUS ONIPEACIISIIOTCS], B KOHEUHOM cUeTe, MHTepecaMy IMPaBOBEJOB M 00pa-
30BaTeJIbHBIMU MOTPEOHOCTSMH, TO AU depeHIIanus MpaBa Ha OTPACIA MOXKET CUUTAThCS JaHHO-
CTBIO TOJILKO MTPY YCJIOBUH MIPU3HAHMS €€ CyTryO00 0OCITYKMBAIOIIETo, 10 OTHOIIEHUIO K I0PUIMUYECKON
MpaKkTHKe, 3HaueHus1. Bripouem, nMeHHO Tako no3uiii M.A. ApxkaHoB (Hapsily CO MHOTUMH JpY-
I'MMHU YYaCTHUKaMM JUCKYCCHUM) U TTPUAEPKUBAJICS.

Ksuntaccennueii nogxoga M.A. Ap:kaHoBa SIBJISIETCS €70 BICKA3bIBaHKUE O KPUTEPUSIX OIpeie-
JIEHUs1 OTpaciy npasa. « ENMHCTBEHHO NPaBUIIbHBIN PUHLIMIT, KOTOPbIi 3/1€Ch MOKHO U JOJIKHO IPH-
MEHHUTb, COCTOMT. .. B TpEOOBAaHUM MCXOAUTD BCETJa U3 KOHKPETHOHN JeUCTBUTEIBHOCTH, U3 TAHHOTO
OOIIECTBEHHOTO CTPOSI, U3 IAHHOTO UCTOPUYECKOTO THIIA MPaBa, C €0 KOHKPETHBIM COCTAaBOM HOPM.
Her ,,Boo0mie" cucrem mpaBa. CHUCTeMBI ITpaBa peajibHO CYIIECTBYIOT B COBEPILICHHO OMPE/IeICHHOM,
KOHKPETHOW UCTOPUYECKOI (hopMe, IMest CBOM OCOObIE, HapsiAy ¢ OOIIIMMH AJIsI BCEX CUCTEM, OTPACIIH
npasa. Kaxas ucropuueckas cucrema rpasa OnpeAessieTcsi Ipupoaod U CYIIHOCTBIO JAHHOTO TUIA
IpaBa. .. HEBO3MOKHO 3apaHee MPeAoNpeIeIuTh CUCTEMY IIPaBa C €€ OTpacasiMU KaKUM-TO ITPUHLM-
TIOM, B3AITHIM B CaMOM TipaBe. .. KOHKpeTHast rpynmnupoBKa, KiaccupuKaiys oOecTBeHHbIX OTHO-
IIEHUI omnpeieNseTcss He KaKuM-TO ,,00IyM" MPUHIIMIIOM, He KaKMM-TO HAYaJioM, JIeKalliM BHE
JaHHBIX KOHKPETHBIX OOIIECTBEHHBIX OTHOIIEHUH, a CAMUM CHEM(UIECKUM XapaKTEPOM. .. 0OIIle-
CTBEHHOTO CTPOSi, WM, €CJIA YTOTHO, €r0 MPUHIMIIAMY, €r0 MPUHIMIHATLHBIMUA OCOOEHHOCTSIMU U
yepramu»*.

3aBUCUMOCTh KOHKPETHOI'O COCTaBa IpaBa OT COLMAIBHOIO peXrMa JEWCTBUTENBHO CYIlle-
crByeT. Bmecte ¢ TeM, u3 nosicienniit M.A. Ap:xaHoBa HEsICHO, Kakasi MIMEHHO COBOKYITHOCTb ITpa-
BOBBIX HOPM HEOOXOAMMA JIJIsl TOTO, YTOOBI MOKHO OBLJIO YETKO KOHCTATHPOBATh HAIMYKE OTPACIH
npaBa. YKa3aHus Ha OOIIECTBEHHBIN CTPOM B JaHHOM KOHTEKCTE HEMpPHUTOIHbI, T. K. OHU HE OTpa-
KaIOT TPE/IEIOB U CYHIHOCTHOTO COJEp:KaHWsI HOpMaTMBHOM NpaBoBol nuddepeHumanuu. Ects B
MIPUBEJEHHOM BBICKA3bIBAHUU U €11le Of1Ha HEesICHOCTb. C OIHOW CTOPOHBI, YYEHBI OTMEYal HEBO3-
MOHOCTb ITOCTPOSHHS CUCTEMBI TTPaBa ,,BO00IIE", C IPYTOi — OH TYT e MUCAJI, YTO JII00ast CUCTeMa
npaBa OyzeT o0MaaaTh Hapsay ¢ OCOOGHHBIMHM ellie M OOIMMHU YepTaMu. Bo3MOXKHO, MIMEHHO TIpe-
HeOpeKeHre BOIPOCOM O COOTHOIIEHUH CTPYKTYPBI M CUCTEMBI M3y4aeMoro 0ObeKTa TOBJIEKJIO 32

43 ApxanoB M.A. O npyHIUIIAX TOCTPOEHMS CUCTEMBI COBETCKOTO COLIMATMCTUYECKOTO TpaBa // COBETCKOE roCyIapCTBO M IPABO.
1939. Ne 3. C. 27, 28.
* Aporcaros M.A. O MPUHIIMIAX TIOCTPOEHHU I CUCTEMbI COBETCKOTO COLIMAIUCTUYECKOro MpaBa // COBETCKOE rocyapcTBO U MPaBo.
1939. Ne 3. C. 29, 30.
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co0O0H yKa3aHHYIO HEMoC/IeJ0BaTeIbHOCTh. Beib 0011He YepThl, C OJHON CTOPOHBI, 00YCIaBIMBAIOTCS
KaK pa3 TaKW CTPYKTYPHBIMU JIEMEHTAMU CUCTEMBI, HO, C IPYTOi CTOPOHBI, TaK WJIA MHAYE JOJIKHBI
CIIOCOOCTBOBATh PACIIO3HABAHUIO OIIATH K€ TAKW HETIOCPEICTBEHHO CAMOM CTPYKTYPBI 3TON CHCTEMBI.

OTmeTnM BMecTe ¢ TeM, YTo IMeHHO M. A. ApxkaHOB pa3pa0doTa epByIO B UCTOPUM COBETCKOM
IOpUIMYECKOM JOKTPUHBI KJIaccrpUKalMIO oTpaciel npasa. Bcio COBOKYIHOCTb MOCIEAHNX, B 3aBU-
CUMOCTH OT CTETIeHU YHUBEPCAJIbHOCTH, YUSHBIN JICJIWII Ha JJBE IPYMIIbL: o01Ire u ocodeHHsle. [lep-
BbI€ XapaKTEPHBI [IJIs1 pa3IMYHbIX TUIOB IpaBa. K UX 4uciy OTHOCHUTCS, HAIpUMeEp, TOCyAapCTBEH-
HOE (KOHCTUTYLIMOHHOE), YTOJIOBHOE U I'pakAaHCKOE ITPaBo. BTopble mpUCyIu IUIIb OTAEIbHBIM WIN
HECKOJIbKMM MPAaBOBbIM CUCTEMaM. ITO, B YACTHOCTH, LIEPKOBHOE U KOJIXO3HOE MPaBo.

Takas kinaccuduKanus HarIAAHO JIEMOHCTPUPYET, YTO YCTAaHOBJIEHHE U CAHKLIMOHMPOBAHME
psilia IOPUANYECKUX MPABUII OMIOCPEAyeTCsl MOTPEOHOCTSIMA KOHK PETHO-UCTOPUYECKON COIMATbHOM
cpensl. [To nanHov nmpuunHe kiaccudukamms M.A. ApxkaHoBa npecraBisieTcs 00ocHoBaHHOM. Ee
ClIelyeT pacCMaTpyBaTh CPEAU 3aCIyT YUEHOTIO.

Ho B 31011 CBs13M erie 6oliee HEMOHATHO, IIOYEMY B COBETCKOM, a 3aTEM U B POCCHUIICKOM TTpa-
BOBE/ICHUH, JJaKe MOCJIe BceX TpaHchopMalinii COIUaIbHO-IOPUANUECKON Cpeibl, TeMaTUKA CUCTEMBbI
MpaBa Mo-TPeKHEMY pacCMaTpUBAETCs], B MOAABIISIONIEM OOJBIIMHCTBE CIy4aeB, JIUIIb C MO3UIIUI
JeeHusl TpaBa Ha oTpaciu. PaboT, ocBeImaoX UHbIE acleKThl POOJIeMbl, B HACTOSINEE BpeMs
OTHOCUTEIbHO HEMHOT0. MOXHO CKa3aTh, YTO B3IJISIAbI KX ABTOPOB MPECTABIISIOT COO0M cBOe0Opas-
HOE UCKJIIOUeHHE U3 OO0IIero mpaBuia®.

AKIIEHTHpYs BHMMaHHME Ha KJjaccuduKalvd HOPMAaTUBHOIO MPaBOBOro Marepuana, M.A.
ApXaHOB COBEpPIIIEHHO BEpHO TOBOPHJI, YTO OHA He OyJeT MociefoBaTeIbHON Oe3 omnpeneseHus u
peam3aiy UCXOJHOTO KpHUTepHs. 3/ech HEOOXOOMMO MOAYEPKHYTh TP MOMEHTA: PacCysKISHUS
BEJIUCh IPUMEHUTEIIBHO JIMIIb K OJJHOU — COBETCKOW COLMAIMCTUYECKOW ITPAaBOBOM CUCTEME; peyb B
HUX IIIJJAa UMEHHO O pacllpeJeJIeHUy HOPM IpaBa 10 OTpacysM MpaBa U NPU YCIOBUM W3HAYAIBbHO
3aJJaHHOW HEOOXOIMMOCTH BHIOOpA HE TOJIBKO €JUHOTO (OOIIero), Ho M eIMHCTBEHHOTO OTPaciie00-
pasyioiero pakropa.

Xon paccykIeHUH YIEHOTO BBIIJISAEI CIIEYIONIMM 00pa30M: MIOCKOJIbKY I0pPUINIECKHE HOPMBI
MPU3BaHbl PErJIaMeHTHUPOBaTh OOIIECTBEHHBIE OTHOIIEHHS, TO MMEHHO TOCJEOHUE COCTABISIOT
colepKaHue MPaBOBOTO BO3/EHCTBUS. DTO COIEpKaHUE SIBJISIET COOOI0 TOT MpPEAMET, Ha KOTOPbIN
HaleJieHa JesITeIbHOCTh YYaCTHUKOB TIPaBoBOM ku3HK. OTCioa Jesacs OfHO3HAYHbINA 1 Oe30r0BO-
POYHBIN BBIBOJ, O TOM, YTO HOPMBI IpaBa JOJKHbBI pACHPEAEATHCS [0 OTPACIAM IpaBa B 3aBUCUMO-
CTU OT HallPaBJIEHHOCTH CBOETO I0PUANYECKOrO BO3AECUCTBUS, T. €. 110 NPEIMETY ITPABOBOIO Peryiu-
pOBaHMSI.

YCTraHOBUB OCHOBAaHKE CUCTEMATUKU MTPaBOBBIX HOpM, M.A. Ap:KaHOB cliejajl BECbMa LIEHHOE
3aMe4YaHue O TOM, YTO JJa)Ke €CJIM KOJMYECTBO U NEpPEeYeHb KOMIIOHEHTOB CHUCTEMBI IIpaBa MOTYT
COCTaBJIATh NPEAMET HAYYHBIX JUCKYCCHUM, TO CaM MPUHLMII BbIAEIECHUS STUX KOMIIOHEHTOB HEU3-
MeHeH. [leficTBUTENIbHO, MpeAMET (ColepkKaHue) MPaBOBOM perjaMeHTAlluU 3aaeTCsl CYIIIHOCTHBIM
npeaHa3HauyeHueM 1pasa. [locienHee 3akimodaeTcs B perlaMeHTapHOM BO3/IECTBUM I0PUAMYECKUX
HOpPM Ha TOBeJeHHe CyObEeKTOB IpaBa. Takoe BO3/EHCTBHME HAIIENEHO Ha COINIACOBAHWE WHTEpe-
COB a/ipecaToB HOpM IpaBa. Bmecte ¢ TeM nocie10BaTeIbHOTO YPOBHEBOTO TIOPA3/IENIEHHS CAMOTO
copepxanus npasa M.A. ApxaHOB (Kak BIIpOYEM, U JPyrye aBTOpbl), He poBoAwWI. Bmecte ¢ Tem
C MO3UIIMI OTPACIIEBON MOJIENM TaKoe MOoApa3/ieieHre MPeICTaBIsAeTCs HEOOXOOUMBIM, T. K. pa3HbIe
ee KOMITOHEHTHI OTPaKaIOT pa3Hblii 00bEM MTPABOBOTO BO3/IEHCTBUSI.

Crout Takke oOpaTuTh BHUMaHKHE Ha 3aMEeYaHUe COBETCKOTO YUEHOro o ToM, 4to: «[lo cyme-
CTBY, (pakTHUecKH, U OypXya3Hasi CHCTEMaTHKa MpaBa, CTPOMJIACH M CTPOUTCS TIO TIPEIMETY MpaBo-

45 Cm., Hanp.: CrcTeMa COBETCKOTo IpaBa i NIEpCIeKTHBBI ¢¢ pasBuThst. «Kpyrslii cTon» kypHata «COBETCKOE ToCyAapeTBO 1
npaBo» // CoBeTckoe rocyaapctso u npaso. 1982. Ne 6. C. 94, 95, 97, 98; Mozoaun B.I1. Cucrema poccuiickoro npasa (JOKaax Ha
Bcepoccuiickoi koHpepenuun 14 vos6pst 2001 r.) // Tocynaperso u npaso. 2003. Ne 1. C. 107-113.
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BOTO PEryJIMpOBaHusI, XOTs OypiKyazHasi Teopusi 3TOro pakTa He IMOHMMAET, €ro 3aTyIICBHIBACT U
HEOOBIYalHO 3aITy THIBACT»*.

Vkazanue Ha HEsICHOCTb ISl COBETCKOTO MPABOBECHUS 3apyOeKHBIX KOHIIETIIIUIA BHI3BIBAET Y
HAaC HEKOTOpoe HeJoyMeHue. MokeT ObiTh, O Hell U MOXHO ObUIO Obl TOBOPHUTH B MPETOMJICHUH K
MO3ULIKAM (PUIOCOPCKOro (B TOM YHUCIIE €CTECTBEHHO-IIPABOBOI0) U COLIMOIOrnYeckoro tunos. Ho
TOJILKO TIpH pazzensieMoM M.A. ApkaHOBBIM MOHMMAaHUM IpaBa Cyrybo Kak COBOKYITHOCTU (pop-
MaJIbHO-oIpeaeeHHbIX HopM. C y4yeToM MpU3HaHUSI MHOTOTPAaHHOCTHU MpaBa U Pa3IMYHbIX TUIIOB
MPaBOMOHMMAHMSI TaKMe YKa3aHWs MPEACTABISIIOTCS HaM HEOOOCHOBAaHHBIMHU. A BOT Cyry0o KJjac-
cu(UKaIMA HOPM MMO3UTUBHOIO NpaBa MPOU3BOAUTCS JEUCTBUTENIBHO 10 IPEAMETY (COAEPKAHUIO)
MPaBOBOT'0 BO3/ACUCTBUSI.

Hannas unes wieHoM-koppecrnonaenToM Akanemuu Hayk CCCP, k coxasieHuio, He pa3BUBa-
nacek. BmMecto atoro M.A. Ap:xaHOB cOCpeIoTOYNJI BHUMAHUE HA KPUTHKE MIPEAJIOKEHHI O BblesIe-
HUM ApYrux (haKTOPOB pacro3HaBaHHs oTpaciell mpasa. Tak, oOpamasch K opuandeckon gopme
(BKJIIOYAIONIEN B ceOsl M1 METOJI MPABOBOTO PETyIMPOBAHUsI), YUEHBII OTMEYasl, YTO OTPaciu MpaBa
pasrpaHM4MBaTh 10 HEW He ciienyer. dta hopMa Beerja Mpou3BoIHa OT coaepkanus. Hopma nmpasa
BTOpPUYHA IO OTHOIIEHUIO K COOTBETCTBYIOIIEMY COLIMAJIbHOMY B3aMMOAEUCTBUIO U JIMILb MPUIAET
NOCIIeqHEMY IOpPUINYECKUIA XapakTep. A BOT caMO OTHOIIEHHE MOXET CYIIECTBOBATh M O€3 HOPMBI
npasa. B nocneqHeMm cityyae OHO MPOCTO OCTAETCA 32 paMKaMM I0pUIMYECKOTO PErYJIMPOBAaHUS.

Te3uc Bepubiil. Ho mpu 3TOM HesicHO, Kak OBITh ¢ TeMm, 4To caM M.A. ApxaHOB orpese-
JISIT1 CUCTEMY TIPaBa KaK KJIacCU(PUKALMIO HOPM I1paBa, T. €. He Yepe3 COLMAIbHYIO CYyHITHOCTh sIBJIe-
HUS, a TIOCPECTBOM €ro (hOpMaIbHOTO I0PUANIECKOTO OTOOpaxkeHusl. JJaHHbI BOMPOC YYEHBIM He
pa3bsicHeH. bosee Toro, gajipHelIe BhICKa3biBAHUS CBUIETEILCTBYIOT O TOM, UTO, KPUTUKYsI (POp-
MaJTbHO-IOpUMUECKHe acrieKThl, M.A. ApXaHOB He 0OpaTWUI BHUMaHMS Ha TO, YTO M CaM OH Olle-
pUpYeT HE K CYIIHOCTH, HE K MJAEAM, HE K IPUHLMIIAM 1paBa, a UCKJIIOYUTENIBHO K JEHUCTBYIOIIM
IIPABOBBIM MPEIITUCAHUSIM.

Bmecte ¢ Tem, ecim mOOXOAMTh K MOHMMAHUIO TIpaBa cyry0o ¢ HOPMATHMBHBIX TMO3HUIMHN, TO
dbopma perymupoBanus (1o ciioBam M.A. ApxaHOBa — «OCOOEHHOCTH B (hOpMe TeX HOPM, KOTOpbIe
OTHOCSIT K TOW WJIM MHOW OTIEJIbHOW OTPAC/H MpaBa»*’) He MOXKET ObITh OT/JeJIeHa OT MPaBHJI TIOBe-
nenus. IHpIMU clloBaMu, PUMEHUTEIBHO K MO3UTHBHOMY ITPABOBOMY MaTepuasly pa3pbiB MEXIy
I0pUITIeCcKOi (hOpMOI 1 0OIIECOIMATBHBIM COfIepKaHNeM MPeCTaBIIseTCs UCKYCCTBEHHbIM. Hekop-
PEKTHO, HANpUMep, C IOPUINYECKUX MO3UIUI paccykIaTh 0 KyIule-npoaake, He oOpalas BHIMA-
HUSI Ha TO, TIOCPEJICTBOM Kakou hopMau3aiuu (B HalleM ciaydae — JOrOBOPHOM) OHa OCYILECTBIISI-
ercs. Kpome Toro, paccyxaenuss M.A. ApxaHoBa 0 paBoBOil (popMe, MO CYTH, OTHOCUMBI UMEHHO
K METOJLy ITPaBOBOTO PETYJIMPOBAHMUS, T. €. JIUIIb K OIHOMY U3 aClIeKTOB (hOPMAJIbHOTO OTOOpaXKEeHHU ST
paBa.

M.A. ApXaHOB yKa3bIBaJI: «...IIPABUJIBHO TO, YTO CUCTEMA IIPaBa JOJIKHA OTPa)aTh KOHKPET-
Hble 0OCOOEHHOCTH JIAHHOTO MCTOPHUYECKOTO TUIIA MTPaBa, JAHHOU MMPABOBOM MPAKTUKU. .. DTO MOKET
OBbITh JOCTUTHYTO JIMIIIb B TOM ClIydyae, eclii cucteMa Oy[eT clie[joBaTh 3a COIep:KaHUeM, a He 3a
opmoii mpaBoBbIXx HOpM. CoziepkaHue MPaBOBOW HOPMBI — BOT YTO B IIEPBYIO OUYEPE/Ib, PEIIAIOIIM
00pa3oM BHISIBIISIET B ceOe criennuKy TaHHOTO 00IecTBa. .. B ¢hopme mpasa ero crienvurka BhICTY-
naet cnabee, B (popMe UMeeTCst OTHOCUTEIIHHO OOJIbIIIE JIEMEHTOB OOIIIEro B MpaBe Pa3HbIX UCTOPH-
YECKUX THIIOB U (hOpMaITHii»*8.

46 Apacanos M. A. O IpUHIMIIAX TIOCTPOEHMU S CUCTEMBI COBETCKOTO COLIMATMCTHYECKOTro Mpasa // COBETCKOe rocyiapCcTBO U IPaBo.
1939. Ne 3. C. 29.
47 Aparcarios M.A. O NPUHLIMTIAX TIOCTPOCHHSI CUCTEMBI COBETCKOIO COLMAICTIIECKOrO TpaBa // COBETCKOE TOCYAAPCTBO H IIPABO.
1939. Ne 3. C. 31.
8 Aporcanos M.A. O MPUHLMIIAX IOCTPOEHHUS CUCTEMBI COBETCKOTO COLIMAIMCTHYECKOTO NpaBa // COBETCKOE rocy1apcTBO 1 PABO.
1939. Ne 3. C. 32.
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371ech MOpakaer TO, YTO YUEHBIM-IOPUCT OTBEPI TOT KPUTEPUI, HA KOTOPBI caM K€ yKa3bl-
BaJI KAK Ha OTHOCHTEJILHO CTaOWIIBbHBIN, MOBTOpstonuiics. ConeprkaHue mpapa (Kak 1 JI0O0ro HHOTO
HOyMeHa 1 (peHOMeHa) He MOXeT ObITh pacrio3HaHo U JuddepeHImpoBaHo 0e3 oOpalleHus K ero
dopme. Tak, u TailHOE XHUIIEHHE YyKOTO MMYIIECTBA, M 3a€M MOXHO CUMTATh MMYIIECTBEHHBIMU
oTHOmeHUsIMU. CyIITHOCTh € 3THX OTHOIIEHWI, OE3yCJIOBHO, pa3iMyHa. DTO ONMpeaesseTcs qaxe
Ha MHTYUTUBHOM ypoBHe. HO Hayka U MpakTHKa ONepupyloT He BHYTPEHHUMH OIIYILICHUsIMH, a UX
PaIMOHATTM3UPOBAHHBIM, BHEIIIHUM OTOOPaKEHHEM, BHIPAKAIOIIMUMCS B JAHHOM CJIydae B MOHSTUU
«mpaBoBas (popma». IMeHHO 1opuandeckas popma MpeaocTapiseT MpakTUKaM Haubosee YeTKue u
MPOCTHIE OPUEHTUPBI KBATU(DUKAIIMK OHOTO JEsIHUS KaK MPECTYIIEHHs], a IPYroro — Kak CIEKH.

MOXHO JHIIb TPEANONOKUTh, YTO BO3PAKEHHS UIEHA-KOPPECHOHAeHTa AKaJeMHM HayK
CCCP nportuB npaBoBoil (hopMbl ObLTH OOYCIIOBJIEHBI HE TOJBKO T€M, UTO HAJIMYhe HECKOIbKUX
OCHOBAHUI MPHUBEAET K CUCTEMATU3AIIMOHHON HENOCIeI0BATEIbHOCTH, HO U «Oyp:Kya3HO-I0rMaTH-
YECKMM» XapaKTepOM JaHHOTO KpUTEpHsl. DTa TMIOTe3a MOATBEPKAAETCS CIASAYOIUM BbICKA3bIBa-
HHUEM yueHOro: «/IcTOUHUKOM (pOpMasIbHOTO WIH, TOUHEe, (POPMATUCTHUYECKOTO IPUHIIMIIA CUCTEMA-
TH3ALIMK TIpaBa SBJISIETCA, 10 HAIlleMy MHEHMIO, (POPMaTUCTUIECKOe TOHUMAHUE CYIITHOCTH TpaBa.
CTOpOoHHUKHM (DOPMAIBHOTO TPUHIIUIA, CAMHU TOTO BO3MOKHO M HE OCO3HABAs, MCXOAAT BUAMMO U3
TIOJIOXKEHHU S, YTO Pa3 MpaBo ecTh (popMa OOIIECTBEHHBIX OTHOIIEHUH (UTO, KOHEYHO, COBEPIIEHHO
MPaBWJIBHO), TO MPH MTPABOBOM IOAXOJE K BOIIPOCY, B JAHHOM CIIydyae Mpy MPaBOBOM CHCTeMaTh3a-
[I1H, CJIeAyeT UCXOAUTh 13 ocoOeHHocTel (hopmbl. KOpuanveckoe, B COOTBETCTBUH C 3TOM KOHIIEH-
e, o3HavyaeT — popmasibHoe. FOpuanyeckuii Kputepuil 10JKeH ObITh (hOPMAJIBHBIM KPUTEPUEM,
JIeXKAIIUM B TJIOCKOCTH He cofiepkanus, a ¢hopMbl ripasa. [IpuHim (popMaibHO-TTOrMUECKOM Ipy-
MMUPOBKU HOPM IITUPOKO OTCTAUBAETCS B OyprKya3HOW IOpUAMUECKON uTepaType... Borpoc o hopme
HOPM — 3T0, OECCIIOPHO, UCKJTIOUUTETHHO BaXKHBIN BOMIPOC IOPUAMYECKUX HayK. .. OIHAKO BCe 9TO He
JIEXKUT B TUIOCKOCTH CHCTEMATHKH IpaBa»®.

Cpenu UHBIX OTEHIMATBHBIX KPUTEPHEB BhIICIECHHSI OTpaciy nmpasa M.A. Ap:kaHoB oOparia
CTIeIMaIbHOe BHUMAHHUE TaKke Ha (DOPMBI M CIIOCOOBI 3AIIUThHI CYOBEKTUBHBIX MTPAB. YUEHBIH BIIOTHE
CIIPaBE/IJIMBO OTMEYaJl, YTO YCTAHOBJIEHHE CIIOCOOOB M (POPM 3aIUThl OOYCIIOBJIEHO, M0 MEHBIIEH
Mepe, AByMsI (DaKTOpPaMH: CYITHOCTBIO CAMOT0 COLIMAIBHOTO OOIIEHHUSI U CIIOCOOAMH €ro I0pHye-
CKOro o(hOpMJICHHUSI.

JleicTBUTEbHO, OT OJJHOTO U TOTO K€ IPABOHAPYILIEHHsI, TOIYCTHM, OT KaKOro-JIMO0 MpecTyTl-
JIEHU ], TIPaBO Pa3JIMYHBIX COLIMYMOB MO-pa3HOMY 3allUIaeT jofaen (v (uim) ux ooveaunenus). Ho
paznuuue B cocodax v mpreMax MpaBoOBOM 3aIUThI 3aBUCHUT HE TOJIBKO OT UICTOPUYECKOTO M HAIHO-
HAJILHOT'O THIIA TIPaBa, HO U AaXe OT KOHKPETHBIX 00CTOATENbCTB Jea. [109ToMy, COrlacHO MO3UIUH
M.A. ApxaHoBa, (popMbI M1 CIIOCOOBI MTPABOBOH 3aIUTHI HE SIBJISIOTCS] BEPHBIMHU (@ IO HaIlleMy MHe-
HUIO — ONPeeISAIONIMME) OTpacieoOpasyomume paktopamu. CUCTEMATUKy MpaBa Mo YYaCTHUKAM
MPaBOOTHOIIEHUH M. A. ApkaHOB MPU3HABAJT AOCTPAKTHO-BO3MOKHOM, HO, C TPUKJIAHBIX TIO3UIIHUH,
HEHYKHOI1.

Cornamasch ¢ 3TUM, Mbl TIOJIAraeéM, YTO TEOPETUYECKH MOKHO MOAPA3/ICIUTh MPABO HA TPH
Ooka (MM J1ake Ha [1Ba, 32 CUeT UCKIIIOUeHus rociieqHero 0moka). [lepBblii OJI0K — nMpaBo mepBruy-
HBIX CyOBEKTOB, T. €. (PU3NYEeCKUX JuI. BTOpoii 610K — MpaBO BTOPUYHBIX CYObEKTOB, T. €. Pa3Iny-
HBIX 00beIMHEHNI UHAMBUIIOB, HAITPUMED, IOPUANIECKUX JIUILL M TyOINIHO-TIPABOBBIX 00PAa30BAHUI.
Tpetnii 610k — oO1iee (COBMeCTHOE) TpaBo. DTOT OJIOK CONEPKUT HOPMBI, PacIIpOCTPAHSIOIIHECS
KaK Ha MEepPBUYHBIX, TAK M HA BTOPMYHBIX CyObEKTOB MpaBa. BmecTe ¢ TeM cama BO3MOXKHOCTb ITPO-
BEJ/ICHUsI JIeJIeHHsI He O3HA4YaeT ero orpaBAaHHOCTH. [Ieio B TOM, UTO Takoe JejieHrne He OToOpaxaer
HU CyTH TIpaBa, HA €ro COIMAIbHO-UCTOYHUKOBOW MPUPOLIBI, OHO HE 00ECIeYnBaET KaueCTBEHHOTO

¥ Apacaros M.A. O MPUHIIMIAX TIOCTPOEHHU I CUCTEMbI COBETCKOTO COLIMAIUCTUYECKOro MpaBa // COBETCKOE rocyapcTBO U MPaBo.
1939. Ne 3. C. 32, 33.
27



. M. Asmu. «Cucrema rpaBa u €€ CTPOSHUE: METOIO0JIOTUYECKUE TOAXO/Ibl U PEIICHUS»

pacnpeneneHus NpaBoBbIx cBefeHuid. [loaToMy aeneHue mpasa Mo BUAaM ero CyObeKTOB MOXKET pac-
CMaTPHBATHCS JIUIIb B KAUECTBE BCIIOMOraTesibHOro ™.

Hannexamumii ananus npeameTa IpaBoBOIO PeryJMpoBaHus Kak (pakTopa BblIEJIEHUs OTPACIv
npaBa TpedyeT oOpaleHust K BOMPOCy O MPUHIIMIAX (OCHOBAHMSIX, KPUTEPHSIX) 000COOIEHHS OTpac-
neit mpasa Apyr ot apyra. Um M.A. ApxaHoB u 3aHsiics. Ho, K coxkaneHuio, aHaau3 MmpakTuye-
CKOH OTpeGHOCTHU B 3TOM aCMeKTe He POU3BE/IEH YUSHBIM C TOM YETKOCTBIO, KOTOPOW MbI OXKUAATN
(c y4eTom keCTKOCTU U OJHO3HAYHOCTH €ro YKa3aHHs Ha MpPeJMET [PaBOBOTO PETYIMPOBAHUS KaK
Ha eIMHCTBEHHBIN OTpacieoo0pasyonuii paktop). M.A. Ap:KaHOB BBIIETIST B COBETCKOM COIMAITH-
CTUYECKOM IpaBe BOCEMb OTpACiell: TOCyIapCTBEHHOE, aAMUHUCTPATUBHOE, YTOJIOBHOE, CyeOHOe,
IPakJaHCKOE, KOJIXO3HOE, TPYIOBOE U ceMeHOoe MpaBo. JJaHHbIE OTPAC/Iy BbIIEJEHBI 110 MIPEIMETY
MpaBoBOro perynvposanus. Ho rpu 3Tom cam yueHblil yKkasbiBasl: «['paHuIbpl MeXy OTAeIbHBIMU
OTPAC/ISIMU. .. OTHOCUTENIbHBI, YCJIOBHBI, TIOABUKHBI. .. OTHU U T€ k€ HOPMbI MOT'YT OTHOBPEMEHHO
MMETh MECTO B pa3HbIX OTPACIsAX IMpaBa... AOCOMIOTHOE W MEXaHMUYECKOEe OTTPaHUYEHUE OJHUX
oTpaciell OT APYIUX COBEPILIEHHO HEBO3MOXKHO U. .. HEU3BECTHA HU OJIHA. .. MIONbITKA JOCTUYb ITOTO
(bopMasIbHBIM METOZIOM, KOTOpasi yBeHYanach Obl ycrieXoM... ['0BOpsi O COBOKYIMHOCTH OTpaciiei
npaBa, oOpa3yloIIUX CUCTEMY, CIEAyeT UCXOAUTh U3 TOTO, UYTO T4 COBOKYIHOCTh HE SIBJISIETCS pa3
HaBcerJa JaHHOW, 3aKOHYEHHOW U 3aMKHYTON» 5!,

Ilepeuens npencraBieHHbix M.A. ApkaHOBBIM OTpaciieil IIpaBa MOYTH COBIAJAET C MOCHIE/-
HUM U3 TeX, KOTOpbIX npeacTaBui A.f. BeimmHckuil. PacxoxkieHue 3akioyaercs JUilb B TOM, U4TO
M.A. ApXaHOB He BBIJICIISI B KAYECTBE CAMOCTOSTESILHOM OTpaciy OIIKeTHO-(ODUMHAHCOBOE TIPABO.
Kaxkoro-1m60 o60cHOBaHM S MpecTaBIeHHbI NiepeueHb He nomyurt. ClienoBaresibHO, O KilacCu(pu-
KALMOHHOM ONPEAEIEHHOCTA B MHTEPECYIOILIEM HAC KJII0Ue TOBOPUTH HEJIb3S.

[o3BONMMM MPEAIOIOKUTh, YTO pa3padOTKa TEMAaTHKKM CTPYKTYPbl CHCTEMBI MpaBa Oblia Obl
OoJiee IPOMYKTUBHOM, ecii Obl BOITPOC O AudhepeHmanm HOpMaTUBHOTO TIPABOBOTO MaTeprasia
HE paccMaTpuBaJICS Obl YYACTHHUKAMU COBEILIaHUs CYryO0O B paMKax OIHOTO TMOJIXO/1a, a BRIPaOOTaH-
HOE KJIacCH(PMKAIMOHHOE OCHOBaHKE, — IIPeIMET ITPABOBOTO PETYIMPOBAHUS, — He ObUIO OBl BOCIIPH-
HATO KaK €JMHCTBEHHO HeoOxoaumMoe. Jlaxke MeTo[ MpaBOBOrO PeryIvpoBaHus (BTOpOW KpUTEPHiA,
BBIJJBUHYTHI B paMKax TOTO ke CaMOoro MoaxXo/a), ObUT MPU3HAH JaJieKo He cpa3y. [dpyrue Bo3Moxk-
HbIE TIOIXO/Ibl K PACCMOTPEHHIO CUCTEMBI ITPaBa M €€ CTPYKTYPhl ObLTM M BOBCE OTBEPTHYTHI.

59 Hanbonee xe TIpHMeYaTeIbHO 110 HallleMy MHEHHIO TO, YTO HEeKOTOpBIE yUeHbIe, IPUAEPKIBasCh TPATUIMOHHBIX NMO3UINH B
BOIIPOCE O KJIACCU(PHUKALNK CYOBEKTOB IIpaBa, OHOBPEMEHHO BBICKA3BIBAIOT BECbMa CTPaHHBIE CYXkKIEHHUS O CyObeKTax IpaBa Kak o
(akTope onpeneneHnst CTpyKTypsl cucteMsl paBa. Tak, C.J1. ApxumnoB ykassBaeT: «[IepBUYHBIM CHCTEMOOOPA3YIOIM JIEMEHTOM
CHCTeMBI TIpaBa (1 6oJiee MMPOKO — BCel MTPaBOBOM CHCTEMBI) SIBJISIETCS] He HOpMa IIpaBa, a IpaBoBoil cyObekT. CyObeKT ImpaBa — 3T0
cHcTeMa CyOBEKTOB U MX B3aMMOCBSI3€H. .. B HEW COCYIECTBYIOT IIPABOBhIE JIMIIA, KOTOPBIE B3aNMOJIEHCTBYIOT MeX Iy codoil. Hopmbr
TIpaBa B HeHl BBIMOIHSIOT JIUIIb CITyXeOHYI0 POJib, OHM BBICTYTIAIOT JIEMEHTOM ITPAaBOBOM KOMMYHHKALIMX, 00eCTIeIHBast B3aMOCBSI3b
Mex Iy cyObekTamu pasa. [Ipu paccMOTpeHNH MpaBa Kak IIeJIOCTHOH, CaMOYIIpaBJIsieMON CHCTEMBI OITPaBIaHHO YTBEPK/IaTh, 4YTO OHO
MIperonaraeT HaJImdrue coOOCTBEHHOTo cyObekTa. Hu HopMa, HM IIpaBOOTHOIIEHNE, HU aKT NPUMEHEeHHs], peasIi3aliy [IpaBa M TOMY
MOJOOHBIE /IEMEHTHI He MOTYT BEICTYIIATh B KAUECTBE BHYTPEHHETO YIIPABJISIOIIETO 3BeHa CUCTEMBI IIpaBa. TakiM 3BeHOM MOXET OBITh
TOJIbKO CyOBEKT mpaBa» (CM .. Apxunoe C.H. CyObekT npasa (TeopeTideckoe uccieoBanue). Juc. .. i-pa iopus. Hayk. ExkatepuHOypr,
2005. C. 3,4). IIpaBo (xak siBiIeHMe 1 (heHOMEH) Ha CaMOM JieJie HEMBICIIIMO 1 He MOXET CyIIeCTBOBaTh 0e3 CyObeKToB IpaBa. Bmecre
c em ugest C.1. ApxuroBa o TOM, IYTO OCHOBHBIM 3JIEMEHTOM CHCTEMBI ITpaBa SIBJISIETCS] CyOBEeKT MpaBa Mpe/ICTaBIIsIeTCs] OIHO0YHOM.
Cpasy BosHuKaeT Borpoc: «4to C.M. ApxuroB MoHUMAaeT MOJ CHCTEMOIT TpaBa?». Eciii TpakToBaTh CHCTEMY MpaBa C TPAAULIHOHHBIX
No3uLui (160 HUKAKOTO yKa3aHWsI Ha HEOOXOAMMOCTH crienudmdeckoro TonkoBanust C.J. ApxunoB He [ai), T. €. Kak BHyTpeHHee
CTpPOEHHE ITpaBa, TO MHEHUE O TOM, UTO CTPYKTYPHBEIM («IEPBUYHBIM CHCTEMOOOPA3YIOLIAM») IEMEHTOM CHCTEMBI ITpaBa sIBJISETCS
CyOBEeKT IpaBa, IIPOCTO He BHIIEPKIBAET KPUTHKHU. 31eCh CMEIIMBAIOTCS U ITPABO KakK sIBJIEHIE, U IPaBo Kak (peHoMeH. Ko Bcemy sToMy
MIPHMENINBAETCS ellle U 0OBEKT IPaBoBOro Bo3aeicTBus. C OOHOII CTOPOHBI, IPaBO BO3EHUCTBYET Ha CBOMX CyObekToB. C JIpyroif
CTOPOHBI, BBICTYTIasi CO3ATEIISIMI COOTBETCTBYIOMINX ITPABOBBIX TIPABIJI, CyOBEKTHI IIPaBa CaMM 3aKJIAABIBAIOT MOJEIN HOPMAaTHUBHOI
PeryJsiuy coluaabHoro odmeHus. B o6onx ciaydasx cyOBeKTH paBa HaXOAATCSl B CaMOM MPaBOBOM IIporiecce (B Moje AeHCTBHS
paBa) KaK BHEITHHI, 000COOIEHHbIN, CAMOCTOSATENbHBIN (DaKTOP, a He Kak KOMIIOHEHT CTPYKTYpHI IpaBa. Hemnb3st cMemmBaTs camo
TIPaBO ¥ ero CyOBEKTOB, a/[pecaToB IPABOBBIX MpeAnrcanuii, muil. Hemp3s paccMarpiBaTh CyOBEKTOB IIpaBa B KaUeCTBE CTPYKTYPHBIX
3JIEMEHTOB BHYTPEHHEro cTpoeHust npasa. COBEpIIEHHO HEsCHO K ToMy ke BhbickasbiBanue C.M. Apxumosa o Tom, 4To «CyOBeKT
TIpaBa — 3TO CHCTeMa CYObEKTOB U MX B3aHMOCBSI3EH. .. ».
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B 1940 r. M.A. ApxaHOB BHOBb OTpa3uJI Ha CTpaHUIlax KypHajia «COBETCKOe rocy1apcTBO
Y MPaBO» CBOM B3IJIsLIbl Ha cucteMy npaBa. Ctarbs yuyeHoro «[Ipeamer u MeTon npaBoBOro peryJiu-
POBaHUSA B CBSI3U C BOIIPOCOM O CUCTEME COBETCKOI'O IpaBa» MMeJia METOI0JIOTMYECKUI XapaKkTep U
MOCBALIAIACH IPUHIIMIIAM ITOCTPOEHU S CUCTEMBI ITpaBa.

Vxke B Hauane cratb M.A. ApKaHOB HAallOMHWJI, YTO MOJIUTUYECKAsl, HAyYHAs] U MPUKJIA]-
Hasi 3HAYMMOCTh BOIPOCA O CHCTEME COBETCKOTO COIMATMCTIYECKOTO NIPaBa, HarIsSAHO 0003HAYEH-
Hasg A.Sl. BelMHCKMM, NIpEIonaraeT pacCMOTPEHUE TEMbl IMEHHO MCXOAA M3 JAEJICHUs MpaBa Ha
OTpPACJH Ha OCHOBAHUM MIPEIMETHOTO KPUTEPHS. 31eCh MPOCMATPUBAETCS BEChbMa CBOEOOPa3HOe, HO
JOCTATOYHO YETKOE MPU3HAHME TOTO, YTO MepBas AMCKYCCHs O CHCTeMe IpaBa Oblia HaripaBjieHa
Ha BBHITIOJIHEHUE 3a]auM, TIOCTABJICHHON TMepejl HayYHOH OOIIECTBEHHOCTHIO MyOIMYHO-BIACTHBIMU
VHCTaHLIMSMU.

OtcravBasi BEpHOCTb coiepxarenbHoro gaxktopa, M.A. ApxkaHOB BHOBb YKazaj, 4YTO
MOCKOJIbKY IPaBo (CHCTEMa KOTOPOI'o MPE/ICTaBIeHa OPraHUYeCKH B3aMMOCBS3aHHBIMU OTPACIISIMM)
peryamMpyer OOIEeCTBEHHbIE OTHOIIEHUsI, TO UMEHHO STH OTHOIIEHUS (OTOOpaXeHHbIE MOHSITHEM
«IIpeJMeT MPaBOBOIO PETYJMPOBAHMUsI») U OJKHBI JIeKaTh B OCHOBE IIOCTPOEHMS] CUCTEMBI IIPaBa.
Takum oOpazoM, M.A. ApkaHOB, KaK ¥ MHbIE CTOPOHHHUKH MPEJMETHOTO TIOX0/1a, HECKOJIBKO CMe-
CTWJI aKIIEHT JMCKYCCHUHM, MO0 MEepBUYHBIM IMPEJCTABISETCS BCE ke 0OOCHOBaHUE HEOOXOAMMOCTU
BBIJIEJIEHUSI B CHCTeMe ITpaBa orpacieid. [Ipruuem oTpaciieil MIMEHHO IpaBa, a He 3aKOHOJATENIbCTBA,
IOPUIMYECKON (HAyYHOU, yueOHOM MM MPaKTUIECKON) esiTeTbHOCTH. Takoro 000CHOBaHUs Tpe-
CTaBJieHO He ObLI0. BMecTo 3TOro Ha mepBbId IIaH ObLT Cpa3y BBIIBUHYT BOIPOC O KPHUTEPHSX
CHCTEMaTH3alMi HOPMAaTUBHOTO MPaBOBOrO MaTepuasa. Takas MojiMeHa OCTaBUJIa MHOTO HESICHOTO
B BOIIPOCE O COOTHOILIEHWU IPEJCTABJIEHHOW OTpacisIMU MpaBa CUCTEMBI IpaBa M CUCTEMBI MHUCaA-
HOT'O TIPaBOBOI'0 MaTepHaja (CUCTEMbl 3aKOHO/IATEIbCTBA B CAMOM LIMPOKOM 3HAUYE€HUH), B BOIPOCE
IIPUpOJIE, O TEHE3KCEe CUCTEMBI IPaBa, O €€ CTPYKTYpe. DTO MOCIYKUJIO CTUMYJIOM MHOTOKPATHOTO
00CYykJICHUSI TEMATUKU CUCTEMBI ITPaBa U €€ CTPYKTYPhl B TIOCIEAYIOIEM.

[NockombKy MpeAMETOM PerylIMpoBaHusl OTPACIH MpaBa SBJISETCS HEKOTOpasi 00aacTb ooie-
CTBEHHBIX OTHOILIEHHUI, TO BO3HUKAET CJIeAYIOLIHiA Borpoc: «Kakumu kayecTBaMH U CBOMCTBaMHU 3Ta
o0nacThb 1oKHA 001a1aTh, YTOOBI COCTABUTH COflepkaHue oTpaciau mpasa?». CormacHo M.A. Apka-
HOBY, JIJIs1 OTBETA Ha 3TOT BOIPOC HEOOXOOMMO B MEPBYIO OUepelb OTACTUTh PeryiupyeMbie ooIme-
CTBEHHBIE OTHOILIEHUSI OT TeX COIMAIbHBIX OJIar, 1o MOBOIY KOTOPBIX OHM BO3HHMKAOT. Hampumep,
COIMAIbHOE OOIIEHHUE TI0 MIOBOLY COOCTBEHHOCTH OT CaMOi COOCTBEHHOCTH. [10CKOJIbKY OTHOIIIEHU ST
110 MOBOJY OIHOTO M TOTO XK€ COIMATBHOTO OJlara MOryT perylaMeHTUPOBATHCS PA3IMIHBIMU 110 CBOEH
HAITPaBJIEHHOCTH MTPaBOBBIMU HOPMaMH, TO CYTh 3aKJII0UaeTcsl He B OJ1are Kak TakoBOM, 2 IMEHHO B
COLIMAJILBHOM COZIEP’KaHUHU COOTBETCTBYIOIIMX HOPM.

[Tpu 3TOM camo conepkaHue oTpaciel paBa, 00beM U MPeebl X MPABOBOTO PeryarpoBa-
HUs 0003HaYaIMCh M. A. Ap)XaHOBBIM OYEHb HEUETKO, BCETO JIUIITh KOHTYPHO. YUeHbIi roBopuit: «He
TPy BOOOIIE COCTABIISIET PEAMET PEryIMPOBaHMUsI TPYIOBOTO MpaBa, a ONpeleSIeHHbIH KpyT o0Iie-
CTBEHHBIX OTHOIIIEHUH, CBA3aHHBIX C TPUMEHEHHUEM OMpeIeSIeHHOro Bua Tpyaa» o2, [lpu3Hatbest, Ham
HESICHO, KakuM 00pa3oM M.A. ApxaHOB BBISIBUJI YKa3aHHBIA KPYT U TOYEMY PElIr, YTO OH o0Ja-
JAeT CBOWCTBOM OINpe/IeIEHHOCTU. TeM He MeHee, yUeHblil YeTKO C(pOPMY/IMPOBAJI BHIBOJL O TOM, UTO
MPEAIMETOM PEryIMPOBaHUsI JTIOOON OTPAC/IH MpaBa sIBJISAETCS TO WM UHOE CoiepkKaHue OOIeCTBEH-
HBIX OTHOIIIEHUH.

Hecmorpsa Ha 1O, uTO pasbsacHeHus M.A. Ap:xaHOBa HE ABJIAITCA JOCTATOYHO OIPEEsICH-
HBIMH, C(POPMYJMPOBAHHBI MM BBIBOJ BCE € MPEACTABISAETCS HaM BEpHbIM. [leso B TOM, 4TO
i depeHnmanys Jo00ro sIBICHUs, OCYIIECTBIseMasl B MO3HABATEILHO-NIPEOOPa3yIOMIMX LENsX,

52 Aporcanos M.A. TIpeaveT 1 MeToj1 IPaBOBOTO PEryMPOBAHHS B CBAA3H C BOMPOCOM O CHCTEME COBETCKOrO mpara // CoBeTckoe
rocyaapctso u npaso. 1940. Ne Ne 8,9. C. 15.
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JOJKHA OMUPATHhCS HA CBEAEHMS O COZIEP)KAHUM ITOTO SIBJIEHWSI >, Ha BBISBJICHUE PA3IMYHBIX €ro
aCTeKTOB U COCTaBJIsTIONIMX. ECIM paBoBbie HOPMBI TPU3BAHBI OMPEIeICHHBIM 00Pa30M BO3JEHUCTBO-
BaTh Ha OOIIECTBEHHBIE OTHOIIEHHMS], TO, CJIeI0BATEIbHO, MIMEHHO ST OTHOIIIEHUS U CJIEyeT paccMmar-
pUBaTh Kak colep:KaHue MPaBOBOM perjiaMeHTauuu. ViMeHHo Hajyuiexaliee BO3/AECTBUE BHICTYIIAET
1eJIBI0 TTPABOBOM perjiaMeHTalu. DTO OOYCIIOBIEHO TeM, YTO OOIIECTBEHHBIE OTHOIIEHHS HEBO3-
MOXHO BBISIBUTh U YCTAaHOBHUTH O€3 0OpallleH!sI K «BHYTPEHHEMY COIEpKaHUIO MpeaMeTa, OOHapy-
’KMBAIOIIEMYCsI BO BHEIITHUX (POpPMax ero CymiecTBOBaHMUsI» >4,

[TpaBaa, B 3TOi1 CBSA3M HaM He BIIOJIHE SICHO, YTO MoHUMaI M.A. Ap:XaHOB I10J] HOPMOI1 TpaBa.
C 0ogHOI CTOpOHBI, paccyk/iasi O COLMATIbHBIX OTHOUICHUSIX, SBJISIONIMXCS MPEIMETOM MPaBOBOTO
peryMpoBaHus, yUeHbI TOBOPUJ O HOpMax MpaBa U ux kiaccudukanuu. C Apyroi — OH SIBHO He
OTOX/IECTBJIsLI HOPMY TIpaBa M OOIIECTBEHHBIE OTHOIIEHUS (KPUTUKYS, B YACTHOCTH, BBICKA3aHHOE
HEKOTOPbIMU aBTOPaMHU IPEAJIOKEHUE O TOM, YTO CUCTEMATU3UPOBATh CJIEAYET HE HOPMBI IIpaBa, a
caMu IpaBoBble OTHOLIEHUs ). HescHO Takxke, moyemy, NOHMMAs IOf IPEAMETOM MPaBOBOTO pery-
JIMPOBAHUS UIMEHHO OOIIECTBEHHbIE OTHOIIECHUSI, B CBOMX PACCYKICHHUSIX O CUCTEME MpaBa yUEHBIH
BCe BpeMsl oOpaiaics K KiaccuuKayy HOpM TpaBa, a He HeMOCPEICTBEHHO K CaMOMy MX COIep-
xauuio. [IpeycraBisercs, 4To 3T0 0OYCIOBJIEHO HETOUHOCTHIO paccykaeHni M.A. Ap:xaHoBa.

Tak nnu unauve, wieH-koppecnonaeHT Akajgemun Hayk CCCP chopmynipoBait BIBOI O TOM,
YTO HU OCOOEHHOCTH HOPM ITpaBa, HU CIIOCO0 MPAaBOBOM 3aIUTH (KOTOPBIM OH OTOXKIECTBIISLI C METO-
JIOM TIPaBOBO¥ perjiaMeHTaIlit), He MOTYT OBITh TIOJIO)KEHBl B OCHOBY KJIACCU(PUKAIIMM MTPABOBBIX
npeanucanuid. Eciv Boripoc o crocofax v mprieMax MpaBoBOTo BO3IEHCTBUSI M MOXKET 00CYKIAThCS
B PaMKax JyaJMCTUYECKON KOHLIENIIMU CTPYKTYPHOIO CTPOEHHUSI CUCTEMBI ITpaBa, TO AJIsl OTPACIeBOM
MOJIEJIM OH COBEPILEHHO HEIPUEMIIEM.

«CTOpPOHHUKH KJIacCU(PUKAIIMK BCEX HOPM IpaBa MO METOY OIpAaHUYMBAIOTCSI OOBIYHO 000C-
HOBaHUEM JIeJIeHH S TpaBa Ha MyOIrMyHOe U rpakaaHckoe. Hy, a Kak ObITh ¢ JaTbHEHIIMMHU Mopa3-
nenenussMu? [lo kakoMy NMpU3HAKY OINPENENsATh, HAIPUMEP, CEMENHOE NIPaBO, B OTJIMYKE OT TPYHIO-
BOTO WM aJIMUHHUCTPATUBHOTO, B OTIMYKE OT (PMHAHCOBO-OrokeTHOrO npasa? Takxke o mMeromy?
Tornma y Hac OyIeT CTONIBKO Xke ,,MEeTOJOB" MPABOBOTO PEryJlIMpOBaHUs, CKOJIBKO OTpAciel mpaga. . .
MoHO, KOHEUHO, paj ,,[IOC/IEI0BATEIbHOCTU" U CTPOMHOCTH ,,METOJAMYECKON" KOHLENIUU CKOH-
CTPyHpOBaTh BCE 9TU ,,METO/IBI", HO KAKOBa IIeHa 3TAKMM KOHCTPYKIUSM. MoXeT ObITh, BHYTpPH ITyO-
JIMYHOT'O M TPaskIaHCKOTO IpaBa — €CTh U TAKOT'O POia MPEAJIOKEHHS — IEIUTh OTPACIIU IO NPEIMETY.
Ho Torma... Mbl OTCTymaem OT €UHOTO KPUTEpHs... U JOKHBI OyleM peliaTh HOBYIO IpoOJieMy:
[I0YEMY B BBICIIMX MOAPA3JCTICHUAX IPUMEHAETCS OJUH MPUHLIMI KJIAaCCU(PUKALIUMK, & B TIOCIIELYIO-
IMX TOpa3aeIeHUsX APYTou ?» .

B 37011 cBSI3M HEOE3BIHTEPECHO OTMETUTDH JJBa MOMEHTA. Bo-niepBbIX, BONpeky nmo3ummu M.A.
ApKaHOBa M €0 CTOPOHHUKOB, YK€ MEHEee 4eM uepes3 1BaAlaTh JieT cpopMUpoBaiach yCTOMUMBAs
(XOTSl M HECKOJIBKO MO-Pa3HOMY MOHMMaeMasi) MO3ULMS O HAJIMYMKU Y KaXJIOM OTpaciy IpaBa 0co-
60ro MeTojia MPaBOBOTO PeryIMpoBaHusi. Bo-BTOPBIX, HESICHO, TOUeMY HEOOXOIUMOCTh BbIIEJICHUS
METO/ia IIPABOBOTO PETyIMPOBAHUS IO OTHOIIEHUIO K KaXKJJOM OTPac/M IpaBa yYEHOMY IpeICTaBIIs-
Jlach HENPUEMJIEMOH, B TO BpeMsl KaK MPOTUB MOMCKOB IpeIMETa MPABOBOIO PEryIMpOBaHUsA s
Ka’K/I0M OTpAC/IY IIpaBa OH HE BO3paxkall.

[Iponomxkas cBom paccyxaeHusi, M.A. ApkaHOB OTMEYaJI, YTO I'PYNIMPOBKA HOPM IpaBa
10 TIPEIMETHOMY KPHUTEpPHIO OPUEHTHPYET Ha Colep:KaHue OOIIECTBEHHBIX OTHOIIEHWH. B ocHOBe
3TOro CozepXkaHusl, COMIACHO T'OCIIOACTBOBABIIEN B TO BpeMs KOHILETIIUM, HAXOIUTCS SKOHOMUYE-

3 ConepxaHue — «€IMHCTBO BCEX OCHOBHBIX JIEMEHTOB LIEJIOT0, €r0 CBOKCTB M CBSI3eH, CYIIECTBYIOLIEe U Bblpakaemoe B hopMe
U HEOT/IENIMMOE OT Hee», a TAKKe «OCHOBHAsl CYTh M3NokeHus; ¢adyna». CMm.: TonkoBslii cioBaph pycckoro sizbika JIL.H. Vinakosa.
URL.: http://mega.km.ru.

4 CoBpeMeHHBII TOJKOBBIH cnoBaph pycckoro si3bika T.®. Eppemonoii. URL: http://dic.academic.ru.

35 Aporcarios M.A. TIpesMeT i METOJI IPABOBOTO PEryMPOBAHHS B CBA3M C BOMPOCOM O CHCTEME COBETCKOTO Tpasa // CoBeTCKOe
rocyaapctso u npaso. 1940. Ne Ne 8, 9. C. 20.
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CKasl cocTapysioas. 31ech B KadyecTBe 0a30BOro, UCXOTHOTO 3BEHA BBICTYIIAIOT «...T€ KOHKPETHbIE
3a7a4d. .. KOTOpbIE HAIlle TOCYIAPCTBO PEelIaeT IMyTeM CO3AaHMs U MPUMEHEHHsI COOTBETCTBYIONINX
MPAaBOBBIX HOPM, ITyTE€M CO3[IaHHsI ¥ Pa3BUTHSI COOTBETCTBYIOLIMX IIPABOBBIX OTHOLIEHMI» *°. 3a1aun
rocy/1apcTBa aKKyMYJIHPYIOTCs B ero (pyHKIMsX. [IocKonbKy NocaeHre peannu3yoTcs B pa3IMyHbIX,
B TOM UHCJIe ¥ B TIPABOBBIX, (DOpPMax, TO MOMYYaeTCsl, UTO OTpacib MpaBa — 3TO HEKas MPOEKIIUs
IIPaBOBOM NOA(OPMBI pean3aliy rocyJapCTBEHHbIX (PYHKLMI. B pamkax sTaThcTckoro noaxona K
COOTHOILICHUIO TOCYIAPCTBA U MTpaBa MOA0OHAS MO3UIUS UMEET 1oJ] cOO0i onpe/eieHHble 000CHOBA-
Hus1. Ho Te3nc 0 BO3MOKHOCTH CO3JaHus TOCYIapCTBOM MTPABOBBIX OTHOILIEHUH BCE PAaBHO OCTAaeTCs
6onee yeM criopHbIM. KaknM 00pa3zom, Harpumep, rocyaapcTBO MOXKET CO3JaTh POIUTENILCKOE Mpa-
BooTHomIeHne? Jlaxe mpu cyry0o 3TaTUCTCKOM BOCIIPHATHAM FOCYAAPCTBO MOXKET JIMIIIb PerJIaMEHTH-
pOBaTh €ro (B TOM YHCIIe U IOPUANIECKUMH CPEICTBAMM).

Bonee Toro, cymiecTByloT Takue AesHUsI, KOTOpble HA MPOTSKEHUH BCEro M3BECTHOTO Yesio-
BEYECKOMY POy MepHroJa BhI3BIBAIM HEraTUBHbIE COLMaIIbHBIE MocnencTBus. [1o cytu, B oTHOIIe-
HUM TaKUX JIeTHUNA TOCYAapCTBO TOJIBKO Ha/ensieT (pOpMOM U CAaHKITMEH yKe CYIIECTBYIOIIUE B COLIU-
yMe HopMbl. HeKoTopbie IpaBoBbIe TIPEANICaHUsT OTOOPaKAIOT caMy CYIIHOCTS rpaBa. [1o cyTH, oHu
HEOTMEHSIEMBI U, B 9TOM CMBICIIE, HE CO3/1AI0TCS, a JIMIIb I0PUANIECKH 0(hOPMIISIOTCS TOCYIAPCTBOM.
Otpunias 11e1ecoo0pa3HOCTh pachpe/ie/ieHrsi HOpMAaTHBHOTO ITPABOBOTO MaTepHasia 1o MeTOIOIOTH-
YECKOMY OCHOBaHMI0, M.A. ApKaHOB TOBOPUIIL:

«[MonpoOyiite KIaccuuIpoBaTh MPABO B 3aBUCUMOCTH OT (DOPM BBIPAXKEHHUSI BOJIU, OT CAMO-
CTOATESIbHOCTY WJIM PABHOINPABUS YYACTHUKOB MPaBOOTHOIIEHUH. .. KoHeuHo, Takas kiaccuduka-
1151, BOOOIIIE TOBOPS, MOXET OBITh M OCYIIIECTBUMA, HO KaKOBHI OyIyT €€ LIEHHOCTh U 3HAYEeHUE. ..
Ona Gb11a ObI TONOOHA TOM KJIAaCCU(DUKAIIMU KHUT B OMOTMOTEKE, TI0 KOTOPOW KHHUTH PACIIPE/IeIsLTUCh
Obl HE IO WX COZIEPKAHMUIO, HE 10 OTPACISAM 3HAHMS, a, JOMYCTHM, 1O (pOpMe MM CTHIIIO U3JIOXKe-
HUS, WIK TI0 (popMary, Wiv 10 TOAY M3/IaHMsI, UJIH 110 1IeHe, WM TI0 XyI0XKECTBEHHOCTH 0dopmiie-
HUS. .. Be3ycnoBHO, Takoro poja Kjiaccu@uKaiuys KHAT MBICJMMA U B ISCTBUTEIBHOCTH. .. Takoro
pona kiaccudukaiys onpeaensercs crenu@ruueckon 3agadeit, KoTopasi He MOXKeT OBITh IOJIOKEHa
B OCHOBY KJIacCU(PUKAIIMM KHUT B OMOIHOTEKe. 37eCh KHUTY JOJUKHBI OBITh pachpeiesieHsl 0 UX
MECTy B HayKe, B OT/IEJIbHBIX €€ OTpPacisiX, B COOTBETCTBUU C 3a/a4yaMH, KOTOpbIE BO3JIAraioTcs Ha
onommoTeKy»’.

B nienom 3ameuanue oopasnoe u MeTkoe. Ho rpu ero moBTOpHOM MPOYTEHNH BO3HUKAIOT HEKO-
TOpPBIE BO3PAKEHHUSI.

Bo-nepBeIx, eciy npegMeT paBoBOro peryauposanus M.A. ApkaHOB paccMaTpuBaJl B Kaye-
CTBE €JIHOTO KPUTEpHUsl, TO METOJ MPABOBOIO PETYJMPOBAaHMS OH MOYEMY-TO MOCTOSHHO pacuJjie-
HsUJT Ha OT/EJIbHBIE COCTABJISIONINE, HE 1aBasi UM COBOKYITHOM OlleHKH. Tako# Mmoxxo He MOKET JaTh
HaJJIeKAIETo MPEJCTaBICHHS O PACCMATPUBAEMBIX KPUTEPUSIX, T. K. 3I€Ch OHU XapaKTepU3yIOTCS C
Pa3IMUHBIX MO3ULIKI. Begp 1 B caMOM MeTojie MPaBOBOTO PETyIMPOBAHMUS TAKKE BBIIEISIOT KOMIIO-
HEHTBI, COCTaBJIsAI0IIMe (CyObeKTHI MpaBa, UX MOBeJeHUE (T. €. IpaKTHYecKast AesTeIbHOCTh), 00b-
eKTbI ITPABOBOI perjlaMEeHTally M I0PUINIECKOTr0 BO3AEHCTBHS, (DaKThl, OOYCIOBIMBAIOLIHE TE UIN
MHbIE COIMAJIbHBIE OTHOIICHH S

% Apacaros M.A. TlpeamMeT 1 MeTO[ IPaBOBOTO PETYIMPOBAaHMS B CBSI3H C BOIIPOCOM O CHCTEMe COBETCKOro mpasa // CoBeTckoe
rocynapctso u npaBo. 1940. Ne Ne 8,9. C. 23.

7 Aporcanos M.A. TIpeaMer 1 METOZI IIPABOBOTO PErYJIMPOBAHUSA B CBSA3U C BOIIPOCOM O cUcTeMe coBeTckoro mpasa // CoBeTckoe
rocynapcto 1 nnpaBo. 1940. Ne Ne 8, 9. C. 22.

8 Cm., Hanp.: O61as Teopus rocyqapcrsa v npasa. Akagemuueckuid kype. B 2 T. / Tlon pen. npog. M.H. Mapuenko. M., 1998.

T. 2. Teopus npasa. C. 234; Teopus rocynapcrsa u npasa: Kypc nekuwii/ITox pen. H.W. Mary3osa u A.B. Majbko. 2-e u3n., nepepad.
u por. M., 2000. C. 399.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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