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BBenenne

OcoOeHHOCTh pa3BUTHS KOHCTUTYLIMOHHOTO mpaBa Poccuiickoit denepaiiny, Kak, BIIPOUYEM,
1 JIpyTUX OTPaciiey ITpaBa, COCTOUT B TOM, UTO Ha ITyTH MPaBOBHIX pehOpM, B OCYILLIECTBIEHUH KOTO-
PBIX TaK HYXIAeTcs Hallle TOCYAapCTBO, 3aKOHOATEIbHOE 0hOpMIIEHHE HEOOXOAMMBIX MPeodpas3o-
BaHUU CYLIECTBEHHO OTOPBAHO OT pPealnii BPEMEHU U IIPAKTUYECKON KU3HU.

[TpaBoBasi pepopma MPOBOAUTCS B YCIOBHSIX, KOIIa B OOIIECTBE TOJNBKO HAUMHAET CKJIA/IbI-
BaTbCsl €IMHCTBO KOPEHHBIX LieJiell OOIECTBEHHOIO Pa3BUTUs U IVIaBHBIX MyTEHl MX JOCTUXKEHHUS.
3a Bpems aeiictBusi Koncrurynuu Poccuiickoit ®eneparnun, npuHsaToi B qekadpe 1993 r., obie-
CTBO CyMeJIO U30eXaTh pa3pyIIUTEIbHbIX MOTPACEHUH, JOOMIOCh COXPAHEHUs1 OOLECTBEHHO MpH-
€MJIEMOTO YPOBHS NOJIUTUYECKOM CTAaOMIIBHOCTH U I'PakIAaHCKOTO COIJIACH s, XOTs AaJIbHEMIIee pac-
cJIoOeHHe OOIIecTBa Mpojpokaercs. MHOroe U3 yke CAENAHHOrO HYXJAaeTcs B 3aKOHOIATeIbHOM
3aKpeIJIEHUH U KOPPEKTUPOBKE. DTO KacaeTcs MPaKTUYECKH Bcex cep Hallleid )KU3HU U B 00JIaCTH
SKOHOMUKH, (PMHAHCOB, 3eMeJIbHBIX OTHOIIEHWIA, U B 00JIACTH IMpaB JMYHOCTU. [Ioka He MPUHSITHI
6a30BbIe 3aKOHBI, BCE TIPABOBOE MPOCTPAHCTBO HEMPOYHO U OKA3BIBAETCS 3bI0KMM. DTO BEZIET K Hapy-
LIEHUSAM IIpaB U 3aKOHHBIX MHTEPECOB rpaxaad B Poccuiickont Peneparmn. CeroqHs MOXHO C yBe-
PEHHOCTBIO TOBOPUTB JIMILL O 3HAYUTEJILHOM YJIyUIIIEHUU KPU3UCHOU CUTYyalluy B KOHCTUTYLIMOHHOW
cepe, B cepe naprameHtapusMa 1 B cepe heaepaTUBHbIX OTHOLLIEHH.

CkazaHHOE TO3BOJISIET OCOOO0 MOTYEPKHYTh BaXHOCTh CHUCTEMHOrO XapakTepa IpaBOBOM
pedopmel B paMkax pa3Butusa Koncrurynmm Poccuiickor Penepanyu, B MOCIENI0OBATEIBHOM OCY-
IIECTBJIEHUH JEMOKPATUYECKOro Kypca rocygapcrsa U odecredeHMH BepxoBeHCTBa KoHcTuTynuu
P® u ee npsamoro nencreus.

Heo6xonumo B MHTepecax yKperieHHs LeJOCTHOCTU FOCyAapCTBa MOCIe0BATEIbHO peaan30-
BaTh IIPUHLMI (pefiepann3Ma B IPaBOBOM CUCTEME, IIPEOAOJIEBAsA KaK YHUTAPUCTCKUE, TaK U cernapa-
TUCTCKHE ITPABOBBIE TEHJCHLINMU.

TpeOyetcs naybHelIee COBEPIICHCTBOBAHUE 3aKOHOJATEILHOTO MPOIIecca, KOOPIUHALIUS YCH-
JMA BeeX CyOBEKTOB 3aKOHOAATEIbHON MHUIMATHUBBI, YCUJIEHHE KOHTPOJIS 32 U3JJaHUEeM MOJ3aKOH-
HBIX aKTOB.

IIpeacrouT 3aBeplieHre UHCTUTYLIMOHAIM3ALUK CyA€OHON CUCTEMBI, IPUHATHE HOBBIX 3aKO-
HOB 0 BepxoBHoM Cyzne P®, o0 ponu MUpPOBBIX CyJel, Tak KaK COBEPILIEHCTBOBaHUE (POPM CyHOIPO-
M3BOJCTBA Ha OCHOBE JIEMOKPATMUYECKUX MPUHLIMIIOB JOJKHO OBITh OPUEHTUPOBAHO MPEXKIE BCETO
Ha 3p(PEeKTHBHYIO CyIeOHYIO 3alUTy MPaB M 3aKOHHBIX MHTEpecoB rpaxaaH. Oco0oro BHUMaHUS
3aCiTy’KMBaeT He pa3pelieHHas1 0 HACTOSIIEro BpeMeH! MpooiieMa pa3BUTHSI HHCTUTYTA MPUCSKHBIX
3acemaTesien.

Hazpena octpast HeoOXoquMOCTh c(hOPMHUPOBATH CHCTEMY aIMUHUCTPATUBHOM I0cTHLINH B Poc-
CHHY U B JAJIbHENUIIIEM JIOBECTH €€ 10 CO3[AaHUA aIMAHUCTPATUBHBIX CYHOB.

Baxmwerieii Liesbio NpaBoBOW peOpMBI ABIISETCSA YIIOPAI0YEHUE U MOBbIIIEHUE 3(P(HEKTUBHO-
CTH TOCY/IapCTBEHHBIX M OOLIECTBEHHbIX MHCTUTYTOB. KOHCTUTYIIMOHHAs XapakTepucTuka Poccuii-
ckoil Peepaly Kak MpaBOBOIO rocyAapcTBa TpeOyeT HOBBIX MOIXOA0B K MOHMMAaHMIO FOCY1apCTBa
U €ero pojiy B rpaxkJaHckoM oOmmectBe. CoxpaHsieTCsl HeraTMBHasl TeHIEHIMsS: BMeCTo obecreyve-
HUS €IMHCTBA U B3aMMOJEWCTBUS pa3HBIX BUJIOB I'OCYJAPCTBEHHBIX OPraHOB HA OCHOBaHWUU IPUH-
LIMIA «pa3/ieIeHNs] BacTei» HePeAKO MPOBOIUTCS KypC Ha UX UCKYCCTBEHHOE IIPOTUBOIIOCTABIICHUE
VT TIOIBITKY OOBbEAMHEHHMS.

IonpepxkaHue Kypca Ha pa3BUTHE MECTHOI'O CAMOYIIPABJIEHHUs TpeOyeT peluuTeSIbHBbIX Jei-
CTBUI U CEPbE3HBIX YCHJIMI BCEX MHCTUTYTOB OOLLECTBA, B TOM YHCIIE U CAMUX I'PaXkIaH.

Hecmotps Ha To, 4TO TeopeTrueckue nonoxeHus Kypca «KoHncrurynuonsnoe npaso Poccuid-
ckoii Peneparyn» TpeOyIOT JaTbHENIeN pa3paOOTKH, ero N3yYyeHHe IOMOXKET CTYIeHTaM CHCTeMa-
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TU3UPOBATH MOJIYYEHHBIE 3HAHU S, YCBOUTH UJIEU U TIOJIOKEHUS] KOHCTUTYIIMOHHON pehOpMBI U TOCy-
JApCTBEHHOTO cTpouTeibcTBa B Poccuiickoit deneparum.
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I'nasa 1
KoncrurynuonHoe npaso Poccun —
OTPACJb IPABA U IOPHIAYECKAS HAYKA

1.1. ITonsaTue u npeaMeT KOHCTUTYIIUOHHOTO
npasa Poccuu Kak oTpac/im npaBa

[ToHsITHE «KOHCTUTYLIMOHHOE MpPaBO» MHOTOIPAHHO M YHoTpednsiercss B Tpex ¢opMmax:
KaK OTpaciipb MpaBa B CHCTEME HAIIMOHAIBHOTO MpaBa, T. €. COBOKYIMHOCTb KOHCTUTYIIMIOHHO-TIpa-
BOBBIX HOPM, JEUCTBYIOIIMX HA TEPPUTOPUU TAHHOU CTPaHBl; KAK HAayKa, U3yvalollasi KOHCTUTYIH-
OHHO-TIPaBOBbIC HOPMBI U (hOPMUPYIOIIAsi HA KX OCHOBE MPABOOTHOIIICHUSI U MHCTUTYTHI; KaK y4eo-
Hasl IUCIUILIMHA, OCHOBAaHHAS HAa JAHHBIX HAYKU.

KoncturynumonHoe npaBo Poccuu kak oTpaciie mpaBa — COCTaBHAsI YacTh €€ HAIIMOHAJIbHOW
MIPaBOBOW CUCTEMBI, COBOKYITHOCTh ITPABOBBIX HOPM, KOTOPBIE PETYJIMPYIOT OOIIECTBEHHBIE OTHOIIIE-
HUs1, BOSHUKAIOIIIUE B MPOLIECCE OCYIIECTBIICHUS] HAPOJOBIACTHSI, OXPAHSIOT OCHOBHBIE IpaBa U CBO-
OO0/l YeJIOBEKa U yUPEKAAIOT B 9TUX LEJIsIX OMpee/IeHHYI0 CUCTEMY FOCYJapCTBEHHOM BJIAaCTU, OCHO-
BaHHYIO Ha MPUHIWIIE «Pa3JesIeHUs BlIacTen» .

OpHMM 13 BaXKHEUMIIMX 3aBOEBAHUI JEMOKPATUYECKOro mpouecca B Poccum siBisieTcs: BHeA-
peHre B CO3HAHWE HApoJa MOCTy/aTa: He HapoJ CYILIECTBYeT JJisl TOCYAapCcTBa, a FOCYAapCTBO CYIIe-
CTBYET ISl YeJIOBEKa, YTOOBI OXPaHSTh €ro CBOOOIY U odecrieunBath Onaromnonyurie. Ho papHoBecre
MEK/1y BJIACTBIO U CBOOOJOM HEOOXOAMMO COOMIOIATh, TaK Kak cBOOO/Ia €3 MPOYHOM rocy1apCTBEH-
HOCTH TIPEBpAIaeTCsl B aHAPXUIO, a TOCYAAPCTBO, MOCTPOEHHOE HA OTKa3e CBOMX I'Pa)kJaH OT CBO-
O0[bl, MPEBPAIAETCS B TOTAJIUTAPHOE.

Haviti 6asanc cBOOOIBI HApO/Ia U BJIACTH TOCY/IAPCTBA — TJIABHAS 3a]a4a M CMBICT KOHCTHTY-
MOHHOTO TpaBa Poccum.

KoncturyumonHnoe rpaso Poccuu mpodHo neperieTeHo ¢ HOIMTUKON U BOOOIIIE CO BCel MOoJH-
TUYECKON CHUCTEMOM CTpaHBbI.

BractHble OTHOIIIEHUSI 3a1eBAIOT TIPaBa U CBOOO/BI YEJIOBEKA U CTATKUBAIOTCS C KOJJIEKTHB-
HBIMH JISUCTBUSIMU JIOJICH, O0BbEAMHEHHBIX B MIAPTUH ¥ JIBUKEHUSI, KOTOPbIE ITyTEM BHIOOPOB BIIUSIIOT
Ha 3T OTHOIIEeHUs. OTCI01a OTPOMHBIN UHTEPEC K M3YUYEHUIO MHCTUTYTOB KOHCTUTYLIMOHHOTO ITpaBa
1 60pb0Oa MHEHUI BOKPYT MOJUTHUYECKUX OCHOB TOW OTPAC/IU U €€ MHCTUTYTOB.

Kak mo6as oTpacnb npaBa, KOHCTUTYLIMOHHOE TIpaBo Poccuu nmeer cBoil rpeamer.

Obuecmeertvle OMHOUEHUS, pe2yYaupyemvle HOPMAMU MO UAU UHOT OMPACAU NPasd, 8 1opu-
OUUECKOIL NeKCUKe UMEHYIOMCSL ee NPEOMEMOM.

VsicHeHMe Bompoca O MpeiMeTe OTPACII TpaBa SABJISIETCS HEOOXOAMMON MPEATIOCHUTKON TTpa-
BWJILHOTO TIOHMMaHUsI OOIIMX KaYeCTB, CBOMCTBEHHBIX €€ HOpMaM U MHCTUTYTaM, CrieliuUKY Tpa-
BOBOT'O PeryJMpOBaHUSI.

Kpowme Toro, 6e3 3HaHMs npeaMeTa Kax 0| OTpaciy MpaBa HEBO3MOKHA ITPABONPUMEHUTEb-
Hasl IedATesIbHOCTh. Haso 4eTko yCTaHOBUTh, HOPMBI KaKOU OTpaciy MoAJIeKaT IPUMEHEHHUIO.

KoHcTutyimonHoe npaBo peryampyer OTHOIIEHHUS, CKIIabIBAIOIIMECS BO BceX cepax KU3He-
AesITeIbHOCTU OOIIeCTBA: MOJUTUYECKON, 9KOHOMUYECKOM, COLIMAILHOM U JIP., HO HE BCE OTHOIICHUS
LIEJTUKOM, a JIUIIIb OTpee/IeHHBIN UX CJIOM, a TOUHee CKa3zaTh — (DyHIAMEHT STUX OTHOILIEHUN.

K ero nmpeamery oTHOCATCS T€ OTHOILIEHUSI, KOTOPbIE MOKHO Ha3BaTh 0a30BbIMU, OCHOBOIIOJA-
raioMMU B KaX/101 U3 yKa3zaHHbIX cdep. OHM 00pa3yloT Kak Obl (pyHIaMEHT BCEro 3[JaHu sl CJIOKHON
CHCTEMBI COIIMAIBHBIX CBSI3€H, O/JIeKALIX PABOBOMY BO3EHCTBUIO, ONIPEEIISIOT CTPYKTYPY BCEro
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COIMAJILHOTO OpraHu3Ma. Takoro poJa OTHOIIEHUSI BHICTYNAIOT KAK CUCTEMOOOpa3yolue, o0ecreyn-
BaIOIIME LIEJIOCTHOCTh OOIIECTBA, €r0 €MHCTBO KaK OPraHM30BaHHOM M (DYHKIIMOHUPYIOIIEH CTPYK-
TYpPbl, OCHOBAHHOH Ha OOIIMX HaYaJIax MOJIMTHIECKOTO, SKOHOMIUECKOTO U COIIMAILHOTO YCTPOMCTBA
o0IecTBa U rocyJapcTna.

[IpeamMeT KOHCTUTYIIMOHHOTO ITpaBa Poccuyn oXBaThIBaeT JBE OCHOBHBIE C(pepbl OOIIECTBEHHBIX
OTHOIICHUIA:

1) oxpany npaB u cB0OO] YesioBeka (B chepe OTHOIICHUI YeIOBeKa W rOCyJapCcTBa);

2) yCTpOKICTBO roCyAapCTBa U roCy/1apcTBEHHOM BacTu (OTHOIIEHUs B chepe BIACTH).

BanaHc 3TuX OTHOIIEHUI 1 00eCreurnBaeT eJUHCTBO OOIIECTBA!

— JIeXalMMH B OCHOBE OOIIECTBA MPUHIMIIAMH, BRIPAXKAIOIIMMH €r0 Ka4eCTBEHHYIO OIpejie-
JIEHHOCTb, (DOPMBI OpraHU3alvy U (PYHKIIMOHUPOBAHHUS;

— MEXaHU3MOM, TIOCPEACTBOM KOTOPOTO OCYIIECTBIISETCS YIIPaBJIeHe BCeMU Chepamu sKI3He-
AeATebHOCTH 001IecTBa. KOHCTUTYIIMOHHOE MTPaBO MMEET CBOMM IPEAMETOM OOIIECTBEHHBIE OTHO-
IIEHH ST TAKOTO POJIa.

Paccmotpum ux Gosee moapoOHO.

1. KOHCTUTYIIMOHHO-TIPaBOBBIE HOPMBI 3aKPEIUISIOT MPeXkJIe BCEr0 OCHOBHbBIC TMPUHIIMITHI,
OTpeIesIsIoNIIe YCTPORCTBO OOINECTBA: CyBepeHUTeT, (hopMy IpaBiieHus], hOpMy ToCyIapCTBEHHOTO
YCTPOICTBA, PUHAJICKHOCTD BJIACTH, OOIIME OCHOBBI (DYHKIIMOHUPOBAHMSI BCEH CUCTEMBI TTOJIMTH-
YEeCKOW OpraHu3alvy OOIIecTBa.

B o61miectBe 06s13aTeNbHO CYHIECTBYIOT €MHBIE OCHOBBI SKOHOMHUYECKOW CUCTEMBI: JOIyCKa-
eMble M oXpaHsieMble (DOPMBbI COOCTBEHHOCTH, TapaHTHU 3aIUTHI TIPaB COOCTBEHHUKOB, CITIOCOOBI
XO3AWCTBEHHOM JIESATEIHHOCTH, 00eCIieueHre TOCyIapCTBOM MOTPeOHOCTEN B 0Opa30oBaHUM, HAyKe,
KYyJIbTYype.

COBOKYIHOCTh OCHOBOIOJIATAIOIIUX OOIIECTBEHHBIX OTHOIIEHHUH, ONPEESIONINX YCTPOUCTBO
roCy/1apCTBa, 3aKPEIUISIONIIe NX HOPMBI B JieiicTBylomerd Koncturyiwu Poccrun 06001manTest moHsi-
THEM «OCHOBBI KOHCTUTYIIHOHHOTO CTPOSI».

2. OOIIEecTBO HE MOKET CYIIECTBOBATh 0Oe3 eJUHBIX OCHOB IPABOBOTO CTaTyca €ro 4WIEHOB,
OIpe/iesieHr st TPUHIIMIIOB B3aMMOCBSI3U TOCYIapCTBa, OOIIECTBA U I'PakJaHUHA.

[IpeaMeToM KOHCTUTYIIMOHHOTO TpaBa SIBJISIOTCS TaKWE OTHOIIEHWsI, KOTOPbIE OMpPEAesioT
IPaKIaHCTBO, ITPUHIIMITBI, XapaKTePHU3YIOIUE MOI0KEHNE YeJIOBEKa B OOIIECTBE U TOCYIapCTBE, €ro
npaBa, CBOOOBI M OOS3aHHOCTU. DTU OTHOIICHHS SIBJISTIOTCS] UCXOIHBIMU JITSI BCEX OCTAIBHBIX chep
OOIIECTBEHHBIX OTHOIIEHUIA MEKLy JTIOAbMHU.

3. B Poccuu cymiectByet mmpokasi cpepa oTHoIeHui Mmesxay deeparueii B 11e710M U ee CyOb-
eKTaMH, YperyIMpoBaHue KOTOPBIX COCTABIISIET BAXKHOE YCIOBUE OOECTIeUeHusI IIEJIOCTHOCTH U €[TUH-
CTBA rOCYJAapCTBa. DTH OTHOIIEHUSI TAK)KE COCTABIISIOT IIPEIMET KOHCTUTYIIMOHHOTO MpaBa.

4. L1enoCcTHOCTD U €IMHCTBO O0IIecTBA 00eCIeYNBAIOTCS U MEXaHU3MOM YIIPABJIEHHS COLMATb-
HBIMH TIpoLieccamMu. B o01miecTBe 9T0 BhIpakaeTcst 4yepe3 CUCTEMY OpPraHOB TOCYJapCTBEHHOW BJIACTH
¥ OpPraHOB MECTHOTO camMoyIpaBJieH!s1. KOHCTUTYIIMOHHO-TIPAaBOBBIE HOPMBI 3aKPETUISIOT OCHOBHBIE
MIPUHIIMIIBI CUCTEMbI OPraHOB T'OCYIAPCTBEHHOW BJIACTU Y OPTaHOB MECTHOTO CAMOYITPABJICHHUSI; BUIbI
OPraHoB; MPABOBOM CTaTyC OPraHOB 3aKOHOJATEIILHOM, CyIeOHON 1 UCTIOTHUTEIILHOM BJIACTH, TTOPSI-
JOK uX 00pa3zoBaHMs; (hOpMBI AesiTebHOCTH. [ocpencTBOM Takoi MPaBOBOM perjiaMeHTalul ooec-
MIEYMBACTCSI CHCTEMA YIPABJIEHUsI OOIIECTBOM.

K npenmery KOHCTUTYHIIMOHHOTO MpaBa Poccru OTHOCHTCS peryivpoBaHue OTHOILICHUM, CBS-
3aHHBIX C CUCTEMOU BCEX MPEJCTABUTEIbHBIX OPraHOB FOCYAAPCTBEHHOM BJIACTH M OPraHOB MECTHOTO
CaMOYITIpaBJICHHUS.

CrepnoBatenbHO, KOHCTUTYITMOHHOE MPpaBo Poccum — Bedymas orpacis npaBa PP, npexacras-
Jsommasi coO0Of COBOKYIHOCTh TPABOBBIX HOPM, 3aKPEIUISIONIMX M PETYJIUPYIONMX OOIIeCTBEH-
HbIe OTHOIIIEHHUSI, Yepe3 KOTOpble 00ECTIeunBAETCS] OPraHU3aMOHHOE U (DYHKIIMOHATIBHOE €JMHCTBO
o01ecTBa Kak 11eJIOCTHOM COLUANIBHOM CUCTEMBI, T. €. OCHOBBI KOHCTUTYIIIOHHOTO CTposi Poccuiickoi
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denepanum, NpaBOBO CTATyC YeJIOBEKa U TpaxIaHUHA, (heiepaTUBHOE YCTPOWCTBO, CUCTEMY Opra-
HOB rOCY/IapCTBEHHOM BJIACTH Y OPraHOB MECTHOTO CAMOYIIPaBJICHH I, OTHOIIIEHU ST MEX/Ty YeJIOBEKOM
(0O11IeCTBOM) ¥ TOCYIAPCTBOM.
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1.2. KOHCTUTYIIHOHHO-TIPABOBbIE HOPMbI U HHCTUTYThHI

PaccmarpuBasi oHsATHE KOHCTUTYIIMOHHO-TIPABOBBIX HOPM, HEOOXOIMMO OTMETHTh, UYTO UM
CBOMCTBEHHBI OOIIME TIPU3HAKH, ITPUCYIIIKE BCEM MPABOBBIM HOpMaM, O€30THOCUTENBHO K UX OTpac-
JIEBOW MPHUHAJIIEKHOCTH, & TaKkKe OCOOCHHOCTH, BBIICNISIONINE X B CAMOCTOSITENIbHYIO YacTh BCEH
CHCTEMBI MpaBa.

Criennrka KOHCTUTYLIMOHHBIX HOPM Xapaktepusyercs: 1. CBoum cojepkaHueM, T. €. TON
cepoii OOIIECTBEHHBIX OTHOILICHHA, Ha PEryJIMpoBaHME KOTOPHIX OHM HAIpaBlieHbl (HampuMep,
yesioBeK (0OIIECTBO) M TOCYAApPCTBO). B 3TOM CBSA3U BBHIIENSIIOT HOpMbl-Oehunuyuu (Harpumep, CT.
1 Koncruryumu P®, garomas cylHOCTHOE onpenenenue Poccuun kak rocynapersa), Hopmbl-Hauana
(narmpumep, ct. 3 Koncturyimu P®, ycranapiuBarwoIias, 4Yro eIMHCTBEHHBIM UCTOYHUKOM BJIACTH
SIBJISIETCS] MHOTOHAITMOHAJIbHBIN Hapoj Poccun), Hopmwi-npasuna (Haripumep, 4. 2 ct. 95, onpenens-
fomast oo noaxon kK popmupoBanuio Cosera @eneparnuu PenepanpHoro Codpanus PD), nopuwi-
npuryunel (Harpumep, cT. 10 Koncrutynuu P®, HazpiBaoias Beayyil MPUHIIUAIT OCYIIECTBICHUS
roCyJlapCTBEHHOM BJacTu B P®).

2. VicrouHrKamu, B KOTOPBIX OHU BbIpakeHbl. OO0 UCTOYHMKAX MbI Oy/IeM TOBOPHUTH B 1A IbHEN-
I1IeM, HO CaMbIM IJIABHBIM MCTOYHUKOM, B KOTOPOM BBIPaXX€Hbl OCHOBOIIOJAraloIye, Hanoosee 3Ha-
YHMBbIE HOPMBI, SIBJISIETCSI OCOOBI HOPMATHUBHBIN ITPABOBOM aKT, 00J1a/1AI0IIMI BBICIIEH IOPUITIECKOM
CWJION BO Bcel mpaBoBoii cucteme, — Koncrurynus Poccuiickoit ®enepaiuu.

3. CBoeoOpasueM BUa HOPM. B KOHCTUTYIIMOHHOM TIpaBe 3HAYUTESHHO OOJIbIIe, YeM B JIpy-
TUX OTPACIISIX, HOPM OOLIENPUHSTOTO, & He KOHKPETHO PETry/IMPYIOIero xapakrepa. OHM pacCUnTaHbI
Ha BCEX MPaBONPUMEHSIONINX CYObEKTOB, HE3aBUCHMO OT BHUJIA MPABOOTHOIIEHUH, YYaCTHUKAMHU
KOTOPBIX 3TH CyObEKTHI ABISIOTCS (TPaX JAHCKO-TIPABOBbIX, A AMUHUCTPATUBHO-TIPABOBBIX, TPYIOBBIX
U Jp.).

4. YupeauTesbHbIM XapaKTEpPOM COZAEPKALIMXCS B HUX NpeanucaHuid. IMEHHO KOHCTUTYLIU-
OHHO-TIPABOBbIE HOPMBI OMpPEessioT (bOPMbI MTPABOBBIX AKTOB, MOPSIOK MX MPUHATHS M OIyOJH-
KOBaHUS1, KOMIIETEHIIMIO TOCYAaPCTBEHHBIX OPraHOB B chepe MPaBOTBOPUYECTBA, T. €. 00S3aTeIbHBII
MOPS/IOK ISl CO3JJaHUsl BCEX MPABOBbIX HOPM JIpyrux orpacieid. HopMbl KOHCTUTYLIMOHHOTO ITpaBa
OIpeJesIsIIoT U caMy CUCTEMY POCCUMCKHX OPraHOB I'OCY/JIapCTBEHHOM BJIACTH.

5. OcoObIM MeXaHU3MOM peasn3alyi. MHOrne KOHCTUTYIIMOHHO-TIPAaBOBBIE HOPMBI B CBOEH
peau3aliy CBsI3aHbl He C BOSHUKHOBEHHEM KOHKPETHBIX ITPABOOTHOIIIEHHH, a C 0COO0T0 BUJIa OTHO-
[IEHUSIMA OOIIEr0 XapakTepa WM MPAaBOBOTO COCTOSIHUS (COCTOSIHME B TPaXKJAHCTBE, COCTOSIHUE
cyObekToB B coctaBe Poccuiickoit eneparmn).

6. CrnienuprueckuM XapakTepoM CyObEeKTOB, Ha PEryJIMpOBaHME OTHOIIEHUI KOTOPHIX OHH
oOpartieHsl. Bee cyOBbeKThl KOHCTUTYIIMOHHO-TIPABOBBIX OTHOIIEHUI MOTYT OBITh pa3/ie/IieHbl Ha Couit-
anvhvle N opzanusayuortvle. ColaabHble CyOBEKThl B CBOIO Ouepelb JAeNATCS Ha UHOUBUOYANb-
Hble (HapuMep, YeJIOBeK, IPakIaHUH) U KoAleKmueHble (HallpuMep, MHOTOHAITMOHAIBHBINA HApOI,
HAllMOHAJIbHBIE MEHBIIMHCTBA, KOPEHHbIE MAJIOUMCIIEHHbIE Hapobl). OpraHu3alMoHHbIe CyObEKThI
OBIBAIOT nyOAuuHble (HAPUMED, TOCYAAPCTBO, OpraHbl TOCYJAPCTBEHHOW BJIACTH, OpraHbl rocyaap-
CTBEHHOW BJIaCTU CyOBeKTOB PD, opraHsl MECTHOTO caMOYTIpaBJIeHUs1) U 00ujecmeeHHbvle (HarpuMep,
OOIIECTBEHHbIE OpPraHU3aluK, MPO(eCcCHOHANBHBIE COIO3bI, MOJIMTHYECKUE MapThn). Bmecte ¢ Tem,
MCXO[I51 13 KOHCTUTYLIMOHHOTO TTOJIOKEHUSI O BBICIIIEH IIEHHOCTH YeJIOBEKa, ero Mpas ¥ CBOOOI, B Kaue-
CTBE IJIABHOTO CYOBEKTa BBICTYINAET YEJIOBEK.

7. OcOOEHHOCTSIMU CTPYKTYPHI. 17151 KOHCTUTYIIMOHHO-TIPABOBBIX HOPM XapaKTepHa JBYYJICH-
Hasl CTPyKTypa (TMIIOTe3a U JIUCIIO3UIIMSA) U JIMILb B OTAEJIBHBIX CIyYasix — TpeXuieHHas (Turnoresa,
JUCIIO3ULINS M CAHKITUSA).

KoHCTUTYIMOHHO-TIpaBOBbIE HOPMBI MPUHATO KJIACCU(PULMPOBATh MO CJAEAYIOUIMM OCHOBA-
HUSIM:
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1. To copepxkanuio, T. €. MO KPYry peryJupyeMbIX OOMECTBEHHBIX OTHOIICHHA.

OnHK HOPMBI CBsI3aHBI CO chepord OOIIECTBEHHBIX OTHOIIEHWH, APYTMe — C 3aKpeIuieHueM
OCHOB IIPaBOBOTO CTaTyca rpaxJaHUHA U YeJIOBEKA, TPEThH — C (peIepaTUBHBIM YCTPOICTBOM, YeT-
BEPThIE — C CUCTEMOM OpraHoB rocygapcrsa. CyIIecTBYIOT U IpyTHMe B3aMMOCBSI3aHHBIE KOMILJIEKChI
HOPM, PeryJupyole OTHOCUTENBHO ONM3KMe chepbl OOIIECTBEHHBIX OTHOIIEHHH.

[Ipu nmpuMeHeHMH HOPM BaXXHO YCTAHOBUTbH BCE 3TH B3aMMOCBS3HU, ONPEAEIUTh MX MECTO
B CHCTEME JIPYTUX HOPM, PEryJIMPYOIIUX JaHHYIO chepy OOIIEeCTBEHHBIX OTHOIICHUH.

2. o opunuyeckoii cuiie. ITOT (PaKTOp HAXOTUTCA B MPSIMOM 3aBUCUMOCTH OT TOTO, B KAKOM
MIPaBOBOM aKTe BbIpak€Ha Ta WJIM WHAsi HOPMa, OT MeCTa MPABOBBIX aKTOB JAHHOTO BHJA B OOIIEH
CHCTEME TIpaBa, a TaKKe pa3rpaHUYeHUs peIMEeTOB BeeHus Mexay Poccuiickort denepanueii u ee
cyobektamu. Hu onHa mpaBoBasi Hopma He MoxkeT npotuBopeunth Koncrutynuu. Hanbonee 3naun-
Mbl€ HOPMBI BbIpaX€Hbl B (be/IepaIbHbIX KOHCTUTYLIMOHHBIX aKTaX, MPUHUMAEMBIX 10 MpeaMeTaM
WCKJTIOUUTEIbHOTO BesieHus1 Poccuiickoi denepariuu o Boripocam, IpsiMo yKa3aHHbIM B camoi Kon-
CTUTYLIUU (HanIpUMep, 4. 2 CT. 56 yCTaHaBJIMBAET, YTO MOPSIIOK BEJCHUS YPE3BbIYANHOTO MOJIOKEHU S
Ha Bcell Tepputopur Poccuu uim B OTIEIbHBIX €€ MECTHOCTSIX perynupyercs peiepaibHbIM KOHCTH-
TYLIMOHHBIM 3aKOHOM).

B cootserctBum ¢ Koncrurynueit PO pasznuuaior u peepaibHble 3aKOHbI, KOTOPBIE HE MOTYT
npotuBopeunTs Koncturynuuu P® u koHcTuTyionHsIM 3akoHam. Ha ocHoBe Koncturyuum u pene-
paJIbHBIX 3aKOHOB M3JAI0TCSI BCE Jpyrve MpaBoBble akThl. OT ypOBHS I0PUIMYECKON CHUJIBI HOPMBI
3aBUCUT U IopUMuecKasi 0a3a, Ha OCHOBE KOTOpoi ¢opmupyetcsi ee cogepxanue. FOpuamueckas
CUJIa ONpeAesseT U NMOPSAAOK OTMEHBI HOPMBI, JIMHUIO €€ B3aUMOJEHCTBUSA C APYTMMU HOPMaMH, UX
COOTHOUIEHUE.

3. Ilo teppuropun aeiictBusi. CylecTByIOT HOpMBI, AEUCTBYIOIIME Ha Beell Tepputopun Pejie-
palyy UM B OTAETBHBIX ee CyObeKTax, a TAKKe B IPaHHIIAX TEPPUTOPHHU, B KOTOPBIX OCYIIECTBIIS-
eTCs1 MECTHOE CaMOYIIpaBJICHHE.

4. Tlo xapakTtepy cofep:allerocsi peJnucaHus. JTOT NPU3HAK PaCKPhIBAET MEXAHU3M pery-
JIMPYIOIIETO BO3/ICHCTBUSI HOPMBI. Pa3nyalor HOpMBI: yITpaBOMOYHBAIOIINE, OOSI3bIBAIOIINE U 3arIpe-
LIAIOLIHE.

VYIpaBOMOUMBAIOIIE HOPMBI 3aKPEIUISIOT MPABO CYObEKTOB MPOU3BOMTH MPEAYCMOTPEHHBIE
B HUX JEWCTBUS, ONPEAEAIOT PAMKM UX MOJHOMOYMIL. DTO BCE HOPMBI, 3aKPEILISIONINEe KOMIIETEH-
o Poccuiickoit denepanuu, ee cyObeKTOB, MPEIMETHl BEIeHNsI BCEX TOCYJAPCTBEHHBIX OPTraHOB.
K ynpasomoumnBamonmm HopMaM MOKHO OTHeCTH conepxatnuecs B Koncrurynnyu PO HOpMBI-TTpUH-
uunbl (Harnpumep, cT. 10), HopMbl-Lesnu (Hanpumep, 4. 1 cT. 7), HopMbI-3a1a41 (Harpumep, 4. 2 CT.
55) u 1. n. VX npennucanus 3aKperuisiioT PaBOMOYHsI BCEX CYOBEKTOB JEHCTBOBATh B KOHTEKCTE
MPEYCMOTPEHHBIX B HUX IIPEANMCAHUN.

OoOs3bIBaOIIE HOPMBI 3aKPEIUISAIOT OOSI3aHHOCTU CYOBEKTOB COOTHOCHTH CBOM JICHCTBUS,
TMIOBEJICHNE C YCTAHOBKAMHU JIAHHBIX HOPM, M30MpPaTh BAPUAHT MOBE/ICHHU I, COOTBETCTBYIOILIUI HX Tpe-
6oBaHusM. K HUM OTHOCSATCS HOPMBI, 3aKPETUISIONIMEe KOHCTUTYLIMOHHBIE OOS3aHHOCTH TPaXkJaH
(Haripumep, cT. 57, 58, 4. 1 c1. 59), ¥ HOpMBI, B KOTOPBIX UCKJIIOUAETCS] MTHOW BaPUAHT ACWUCTBUS, YUEM
MPEeSyCMOTPEHHBIN B HOpME (Hampumep, 1. «a» cT. 84, 4. 1,4 cr. 111).

3anpeniaolie HOpMbl COAEpKaT 3allpPeThl HA COBEPLICHUE ONPE/IENEHHbIX IEHCTBUM, B HUX
MPEeSyCMOTPEHHBIX (HarpuMmep, 4. 5 cT. 13, 4. 1 cT. 24, u. 2 cT. 55).

5. Ilo crenieHu ornpeeeHHOCTH COIepKaIMXCs B HUX npeanucanuil. [1o asTomy npusHaky pas-
JIMYAIOT UMIIEPATUBHBIE U JUCTIO3UTUBHBIE HOPMBI.

MmnepaTrBHBIE HOPMBI HE JOMYCKAIOT CBOOOIBI YCMOTPEHHS CyObeKTa B MPUMEHEHUN yCTa-
HOBJICHHOTO MMH TIpaBwia. B HUX omnpesensieTcss BApHaHT MOBEAEHHS CYOBEKTa B IAHHBIX 0OCTOSI-
TeJILCTBaxX (Harpumep, 4. 1 cr. 54, 4. 3 ct. 56, 4. 1 cr. 75 Koncrurymuu P®).
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JIMCTIO3UTHBHBIE HOPMBI TTPELYCMaTPUBAIOT BO3ZMOKHOCTH BBIOOpA BapuaHTa EUCTBUS CyOb-
eKTa C y4eTOM YKa3aHHBIX B HOpME YCJIOBUH M OOCTOSITEBCTB (Harmpumep, 4. 3 1. 59, u. 3 c1. 67,
y. 2 cT. 68 Koncruryuuu P®).

6. Mo Ha3HaueHMIO B MeXaHM3Me IPABOBOTO PEryJIMpOBaHUsA. PaszmnualorT mpoieccyaib-
Hble U MaTepuajibHble HOpMBL. [IpuMeHeHrne MHOrMX HOPM KOHCTUTYLIMOHHOTO IpaBa COMPSIKEHO
C HEOOXOAMMOCTBIO COOMIONEHUS TIPOLIEYPHBIX TIPABIJI, BOIUIOMIEHHBIX B MTPOLIECCYaIbHBIX HOPMaX
(Harmpumep, ct. 93, 4. 2 ct. 108). MarepuasibHasi HopMa MpeaycMaTpUBaeT CoepKaHue JAeUCTBUS
T0 MPABOBOMY PETYJIMPOBAHUIO OOLIIECTBEHHBIX OTHOIIEHUH (Harpumep, 4. 1 cT. 67, 4. 1 c1. 68 Kon-
crutyuuu P®), a mporeaypHasi HopMa orpezessieT Mopsiok, B KOTOPOM OHA JIOJIKHA OBbITh peasin3o-
BaHa, OpPraHU3aluio paboThl, MPOIEAYPY MPUHSATHUS 3aKOHOB.

[IpaBoBo¥i pe3yJsbTaT JOCTUraeTCs AEMCTBUEM HE OJJHOU IPAaBOBOI HOPMBI, @ MX COBOKYITHOCTH.
Takue COBOKYITHOCTH POJICTBEHHBIX HOPM MMEHYIOTCSI TOCYIapCTBEHHO-TTPABOBBIMU UHCTUTYTAMHU.

[maBHBIM B 0OBbEAMHEHUM HOPM B NPABOBOM HMHCTUTYT SIBJISETCS MPU3HAK OIXHOPOJHOCTH
cepsl perympyeMblx UMK OOIIECTBEHHBIX OTHOIIEHWH. B KauecTBe KOHCTUTYLIMOHHO-TTPABOBOTO
MHCTHUTYTA pACCMaTPUBAIOTCS] HOPMBI, YCTaHABJIMBAIOIINE OCHOBBI KOHCTUTYIIMOHHOTO CTPOSI, OCHOBBI
craryca 4ejioBeKa M IpaXJaHWHA M Jpyrue KOMIUIEKCHI HOPM, BBICTYMAIOIIME KaK IJIaBHbIE YacTh
CHUCTEMBI OTPACITH.

B npaBoBOM MHCTUTYTE OOBEIUHSIIOTCS HOPMBI Pa3HBIX BUIOB C YUETOM UX KJIACCU(DUKAIINY.
B Hero MoryT BXoAUTb HOPMBI pa3JINYHON I0PUAMYECKON CHJIBI, Pa3JIMYHBIE IO TEPPUTOPUH JISHCTBUS
U 110 JPYTUM TPU3HAKAM.

YcraHoBIIeHHE TIPUHAJIEKHOCTH HOPMBI K TOMY WJIM UHOMY NIPaBOBOMY MHCTUTYTY HEOOXO-
AUMO, TaK KaK He KaxJas OTAeIbHasi HOpMa MPOSIBIISIET CBOMCTBA, MPHCYIIE UHCTUTYTY B IIEJIOM.
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1.3. KoHCTUTYIIHOHHO-TIPABOBbIE OTHOMIEHUSI, HX CY0'beKThI

B pesynbrare Bo31eHCTBUSI MPABOBBIX HOPM Ha OOIIECTBEHHBbIE OTHOIIEHUSI BO3HUKAIOT KOH-
CTUTYLIMOHHO-TIPABOBbIE OTHOLICHHUSI.

Crenuduka KOHCTUTYIIMOHHO-TIPABOBBIX OTHOIIEHHI IO CPABHEHUIO C APYTUMH BUIAMU TIpa-
BOOTHOIIEHUI COCTOUT B CJIEIYIOIIEM:

1. OHM OTIIMYAIOTCS CBOUM COZIEP)KAHUEM, BO3HUKAIOT B 0COOOH chepe OTHOIIEHHH, COCTaB-
JISIOMIMX TPeIMeT KOHCTUTYLIMOHHOTO TpaBa.

2. VIm cBo¥icTBEeHEH 0cOObIi CyObeKTHBIN cocTaB. Cpeu cyObeKTOB rocyaapCTBEeHHO-TIPABO-
BBIX OTHOILICHUI UMEIOTCS TaKKe, KOTOPbIE HE MOTYT OBbITh YYaCTHUKAMU JPYTHX BUIOB MPABOOTHO-
HICHUI.

3. O61a1210T BBICOKUM MOJMTUYECKUAM TOTeHIMaIoM. [1o cyIiecTBy, OHM IPeICTaBIIsIOT COO0M
KBUHTICCEHIIMIO MOJMTUKO-TIPABOBBIX OTHOIIEHUH, CYIIECTBYIOIIUX B OOIIECTBE.

4. Peam3ytotcst OObIYHO HE M30JIMPOBAHHO, & B COCTaBE CBSI3KU, OJIOKA.

Takum 0Opa3oM, KOHCTUTYIIIOHHO-TIPABOBOE OTHOIIIEHHE — 3TO OOLIECTBEHHOE OTHOIIIECHHUE,
yPEryJMpOBaHHOE HOPMOW KOHCTUTYLIMOHHOTO TPaBa, COIEPKaHueM KOTOPOTO SIBJISIETCS I0pHUe-
CKasi CBSA3b MEXJ1y CyOBeKTaMH B (pOpMe B3aMMHBIX MPaB U 00SI3aHHOCTEH, MPEAYCMOTPEHHBIX JIaH-
HOW IIPaBOBOM HOPMOW.

B pesynbrare peanuzanmu HOpM (TIpaBUIT TIOBEJEHUS) BO3HUKAIOT KOHKPETHbIE KOHCTUTYIIU-
OHHO-TIPABOBbIE OTHOIIIEHHS C YETKO OIPE/ICIEHHBIMU CYOBbEKTaMHU, X B3AMMHBIMU TIPAaBaMu U 00s1-
3aHHOCTSIMH.

Peanuzanys Takux BUOB HOPM, Kak HOPMBI-IE(PUHUIIMNA, HOPMBI-TIPUHIIHITBI, HOPMBI-LIEITH
U T. 1., TIOPOXKIAET MPABOOTHOIIEHHUS OOIIEro XapakTepa, B KOTOPBHIX KOHKPETHO HE OIpe/esieHbI
CYOBEKTBI OTHOIIIEHHIA, HE YCTAHOBJIEHBI MX KOHKPETHBIE TpaBa U 0OSI3aHHOCTH.

OcoObIM BHJOM KOHCTHTYITHOHHO-TIPABOBBIX OTHOINEHUH SIBJISIIOTCS TIPABOBBIE COCTOSTHHUS,
XapakTepHasl YyepTa KOTOPBIX — YeTKasi OMpeesIeHHOCTh CyObeKTOB MpaBooTHomenus. Ho conep-
’KaHWe B3aMMHBIX MMPaB M OOSI3aHHOCTEH CYOBEKTOB KOHKPETHO HE OMpENesieHO, OHO BBIBOAUTCS
13 00IIero MaccuBa JCHCTBYIOIIMX KOHCTUTYIIMOHHO-TIPABOBBIX HOPM (COCTOSIHME B I'PaKJAaHCTBE,
cocrosiHue cyobekToB depepanu B coctape PD).

Cpenu BUI0B KOHCTUTYIIMOHHO-TIPABOBBIX OTHOILIEHUI MOKHO BBIIEJMTH MIOCTOSTHHBIE U Bpe-
MeHHble. CPOK AEHCTBHS MOCTOSTHHBIX HOPM He SIBJISIETCS ONIPEAEIEHHBIM, HO OHU MOTYT M MTpeKpa-
TUTh CBOE CYIIIECTBOBAHME B KOHKPETHBIX YCJIOBHUSIX (CMEPTh IPpakAaHMHA MPEKPaIIaeT OTHOIIEHUS
rpak/IaHCTBa). BpemMeHHbIe MPaBOOTHOIIEHHUS] BOBHUKAIOT B Pe3y/bTaTe peaan3aliii KOHKPETHBIX
HOpM-TIpaBui1 TioBefieHrst. C BBITIOJIHEHHEM 3JI0)KEHHON B MPABOOTHOIICHUH MPAaBOOOS3aHHOCTH
OHH TPEKPaIaloTcs (MPaBOOTHOIIEHHS MeX Iy N30MpaTesieM U y4aCTKOBON M30MpPaTeIbHOW KOMHUC-
CHel 3aKaHYMBAIOTCS TI0 3aBEPILICHUH BHIOOPOB).

OcoOble BUIbI KOHCTUTYIIMOHHO-TIPABOBBIX OTHOIIIEHUH — MaTeprasibHbIe U MPOLecCyalbHBIE.
B MarepuanbHBIX MPABOOTHOIIEHUSX peaM3yeTcst cCaMo COoAepkaHKe MpaBa U 00sS3aHHOCTH, Yepes
MPOIIECCyaNIbHBIE — TIOPSIOK PeaTU3aliy MPABOBBIX JEWCTBUI, T. €. MPOIIeAypa.

[No neneBoMy Ha3HAUEHHUIO PA3IMYAIOT MPABOYCTAHOBUTENIBHBIE U TIPABOOXPAHUTEIbHbIC TTpa-
BOBbIE OTHOIIICHUS1. B MepBbIX peannsyioTcsi mpaBa v 00sS3aHHOCTH, KOTOPbIE JIOJIKHBI OCYIIIECTBUTD
YUYaCTHUKHU TIPABOOTHOIIIEHUH, BO BTOPHIX — IPaBa M 00SI3aHHOCTH, CBSI3aHHBIE C IIPABOBOM OX paHOM
MIPEANTUCAHNI, 3aI0KEHHBIX B KOHCTUTYIIMOHHO-TIPABOBBIX HOPMaX, YCTAHABJIMBAIOIIHX T€ UM UHBIE
00SI3aHHOCTH CYOBEKTOB.

BO3HMKHOBEHHMIO KOHKPETHOTO KOHCTHTYIIMOHHO-IIPABOBOIO OTHOIIIEHMsI HA 0a3e MpaBOBOM
HOPMBI TIPEIIeCTBYeT I0puandeckuil pakT. IMEHHO ¢ HEro HayMHAeTCsl peasin3alvsi MPaBOBOM
HopMbI. Biarogaps opuandeckomy (hakTy KOHKPETHBIN CYOBEKT CTAHOBHUTCSI YUACTHUKOM JTAHHOTO
MIPaBOOTHOIICHHUS.
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IOpuarueckuii hakt —3T0 COOBITHE UM ISHCTBYE, BJIEKYIIee 3a COOON BOZHUKHOBEHUE, U3Me-
HEHUE WJIM MpeKpallleHue MpaBOOTHOIIEeHUs. IefCTBUS MOIYT MOAPA3JeAThCS HA IOPUANYECKHE
aKThl U IOPUINYECKUE TTOCTYIIKHU.

Kpyr cyOBeKTOB KOHCTUTYIIMOHHO-TIPABOBBIX OTHOIIIEHUI OYEeHb IMIMPOK (HApOJI, FOCYAAPCTBO,
JenyTaThl, OpraHbl TOCYJAPCTBEHHOM BJIAcTH U T. A.). Hapon BeicTynaeT B KauecTBe cyObeKTa mpa-
BOBBIX OTHOIICHUI MPH MPOBeiIeHnH pedepeHyma, BHIOOpOB jernyTaroB ['ocynapcTBeHHOM dymbl,
IIpesnnenra PO.

CyObeKTaMi KOHCTUTYIIMOHHO-TIPABOBBIX OTHOIIEHUHA MOTYT OBITh BCE, Ha KOTO IPaBOBBIC
HOPMBI JIAHHOW OTpacjy BO3JIAraioT ornpe/ie/eHHble 00sI3aHHOCTH M MTPEAOCTABIIAIOT MPaBa.

B kauecTBe cyObEKTOB KOHCTUTYLIMOHHO-TIPABOBBIX OTHOIIEHU B OTAEJIBHBIX CIydasX MOTYT
BBICTYIIATh ¥ MHOCTPAHHbIE IpakiaHe, U JIMIa 0e3 rpaxaaHcTBa (Tpy rogave 3asBieHus o mpuoope-
TEHUH IPaXJIaHCTBA).
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1.4. UcTOYHNKYM KOHCTUTYIIHOHHOTO NPABA: MOHSATHE W BUIbI

Pa3znuyalor noHsATHE MCTOYHMKA IIPaBa B MaTepUaIbHOM M (POPMAJIBHOM IOPUINYECKOM CMbIC-
nax. B nepBoM 3HaueHUM MOHUMAIOTCS (DaKTOPBI, ONpEIesAIoIe caMo coaepkanue npasa. K Hum
OTHOCSIT MaTepHajbHbIe YCIOBHSI KM3HU OOILIECTBA, €r0 SKOHOMUYECKUE OTHOIICHHUS.

B 1opunnyeckom cMbiciie B KayecTBE MCTOYHMKA IpaBa paccMaTpuBaloTcs (hOpMBI, TIOCPE/-
CTBOM KOTOPBIX YCTaHABJMBAIOTCS ¥ TMOTYYaAOT 00s3aTesIbHYIO0 CHJIY IpaBOBble HOpMbL. PopmMamu
B 9TOM CJIy4ae BBICTYIAIOT [IPABOBBIE AKTHI.

Hcrounrkamy KOHCTUTYLIMOHHOTO MpaBa SIBJISIOTCS MPABOBBIE aKTbl, TOCPEACTBOM KOTOPBIX
KOHKPETU3UPYIOTCS KOHCTUTYLIMOHHO-IIPaBOBble HOPMBL. VMU cuMTaloTCS TOJIBKO [EHMCTBYIOLIME
B HACTOSIIUI NIEPUOJL ITPABOBBIE AKTHI.

JI7151 ICTOYHUKOB MPpaBa yCTAaHOBJIEH OCOOBIN MOPSAOK KaK MX MPUHSATHS, Tak U oTMeHsl. [Tocre
OTMEHBI aKTa OH NIepecTaeT ObITh ICTOYHUKOM JICHCTBYIOIIETO TPaBa.

Ocoboe MecTo cpeir aKTOB, JEWCTBYIOIIMX Ha TeppuTopuu Poccuiickoii Peneparuy, 3aHUMaeT
Koncturynus Poccuiickoint @enepanun. OHa sIBIs€TCS OCHOBHBIM HCTOYHUKOM OTPAC/IU. DTa €€ polib
00ycIJIOBJIeHA ClIeqYIOIUME (haKTOpaMu:

1. B Koncruryyu P® ycraHaBimBaioTCs: paBOBbIE HOPMbI OOIIETO XapakTepa, SBJISIOMIeCs
OCHOBOIIOJIAralOIIUMHU JIJIs1 BCETO TEKYIIEro KOHCTUTYLMOHHO-IIPAaBOBOIO peryivMpoBaHus. Bee apy-
r'ié UICTOYHMKH UCXOAST U3 KOHCTUTYLIMOHHBIX HOPM, AETAIM3UPYS UX MOJI0KEHHUS.

2. Koncrutyius P® kak MCTOUHMK NpaBa XapaKTepU3yeTcsl HIMPOTOM COAEp:KaHWs YCTaHOB-
JIEHHBIX B HUX HOpM. [locrenHre oXxBaThIBAIOT CBOMM BO3/ICHCTBHEM Bce chephl KU3HU OOIIECTBA:
MOJIUTUYECKYI0, SKOHOMUUECKYIO, COLIUAJIbHYIO, TyXOBHYIO.

3. Koncrurynus Poccuiickoit @enepaiiiu UMeeT BBICIIYIO IOPUIAYECKYIO CHITY, TIPSIMOe JIeH-
CTBUE U IIPUMEHSIETCs Ha Bcer Tepputopur Poccuu. 3akoHbl M TpaBOBbIE aKThl, IpUHUMaeMble B Poc-
CHH, HE JOJIKHBI IPOTUBOPEUUTH (hesiepaibHoi KoHcTuTynum.

4. B Koncrutynuu P® onpezpensiorcss MHOrMe Apyrve BHUIbl UCTOUHMKOB OTpaciu IpaBa.
B Heil ycTaHaB/IMBaIOTCSl HAMMEHOBAHUE TIPABOBBIX AKTOB, UX IOPUANYECKAs CUJIA, MOPSAAOK ITPUHS-
THS1, OTMEHBI M OIyOJIMKOBAHUSI.

5. 3nauenune Koncrutyuuu Poccum onpenensiercss 1 TeM, 4TO YCTAaHOBJIEHHBIE B HEHl HOPMBI
BBICTYMNAIOT KaK (popMa BOILIOIIEHUS BOJIM HApO/a; B HEW B IOPUIMYECKON (pOpMe yCTaHABIMBAIOTCS
1IeJIM, KOTOpbIe Tiepe]] cOOOM CTaBUT OOLIECTBO, W MPUHIIUITBI €70 OPraHU3alUKN U KU3HEIeATETbHO-
CTH.

6. Koncrutynus P® — akt He TOJIbKO HAaUBBICIIIETO TPABOBOTO, HO ¥ OOIIECTBEHHOTO 3HAUSHHUS.
Ee HOpMBI KacaioTcst KakJI0Tro IrpakIaHUHA, BCEX CYOBEKTOB OOIIECTBEHHOM JIeSITETbHOCTH.

Takum o6pazom, Koncruryrms Poccuiickoit Penepanuy Kak OCHOBHOM MCTOYHMK OTPACIH
CITy’)KUT (POPMOI YCTAaHOBJIEHH I HOPM, COCTaBJISIIOIIMX $1IpO KOHCTUTYLIMOHHOT'O IIPaBa, OCHOBY BCETO
KOHCTUTYIIMOHHO-TIPABOBOTO PETYJIMPOBAHUS OOIIECTBEHHBIX OTHOILICHUH, BXOASIIMX B IMPEAMET
JAHHOU OTpac/u Ipasa.

K 4duciy MCTOUHMKOB KOHCTUTYIIMOHHOTO TPaBa, YCTAaHABJIMBAIOIIMX HOPMBI 0OImedeaepatb-
HOT'O 3HAYeHH s, OTHOCSTCS 3aKoHBI Poccuiickoit ®eneparyn. 3akoH — HanOoiee pacpocTpaHeHHAs
bopma, yepes KOTOpyIo TOIKHO OBITh YCTAHOBJICHO HAMOOJIbINEe KOMMYECTBO KOHCTUTYIIMOHHO-TIpA-
BOBBIX HOPM, IPUHUMAEMBIX HA OCHOBE Pa3BUTHS KOHCTUTYLMOHHBIX IOJIOKEHUNA Y IIPUHIIMIIOB.

B coorBerctBuu ¢ Koncrutynueit Poccuiickoit @eneparuu 1993 r. npenycmarpuBaercs npu-
HATHE (PeepaTbHBIX KOHCTUTYIIMOHHBIX 3aKOHOB (Harmpumep, 4. 2 cT. 56, 4. 2 cT. 65, 4. 5 cT. 66,
4. 1 c1. 70, m. «g» cr. 103, 4. 2 c1. 114, 4. 3 cr. 118 Koncruryiumu P®) u deaepanibHbIX 3aKOHOB
(Harmpumep, 4. 2 c1. 70, 4. 2 c1. 67, 4. 4 c1. 75, 4. 4 c1. 81 Koncruryuuu P®). Onu paznuyatorcs
0 I0OPUJMYECKOM CUIIe; IIpeMEeTaM Be/IeHHs, KOTOpble B HUX MOTYT 3aTparuBaThCsl; MOPSIKY IpH-
HATHSA; BOBMOXHOCTU IIPUMEHEHNS B OTHOLIEHUH Hux [Ipesnaenrom PP omnararensHoOro Bero.
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B kauecTBe UCTOYHMKA KOHCTUTYIIMOHHOTO MpaBa Poccru BHICTYMAOT IPAaBOBOM akT B (hopme
3akoHa o Poccuiickoit ®enepanyu o nonpaske kK Koncrutymyu P® (cr. 2 depepanbHOro 3akoHa
oT 4 mapra 1998 r. «O nopsiagke NpUHATUSA U BCTYIUIEHUS B CUJTy noripaBok K KoHncrtutymu Poccnii-
ckoii Denepanum»), a Takxke 3aKOHBI, JeiicTBoBaBIMe B PP no Beryrienus B cuny Koncruryuuum
P® 1993 r., B yactu, eil He npoTUBopevalleil (4. 2 3aK/I0UUTEIbHBIX U NEPEXOJHBIX MOJOKEHUN
Paszpnena Broporo Koncruryuuu PO).

Takum 00pa3oM, K UCTOUHMKAM KOHCTHUTYLIMOHHOTO IpaBa OTHOCATCS TaKHMe 3aKOHBI, Kak,
Haripumep, PenepasbHblii KOHCTUTYIMOHHBIN 3aK0oH oT 25 nekadps 2000 r. «O TocynapcTBeHHOM
¢pmare Poccuiickoit ®enepanum» (¢ u3m. u gor. ot 9 uions 2002 r.), PenepayibHblil 3akoH PO
ot 31 mas 2002 r. «O rpaxaanctBe Poccuiickoit ®enepanmu», 3akoH PP ot 9 okrsaops 1992 r.
«OcHOBBI 3akoHOJaTenbcTBa Poccuiickoit denepaiy o KysabType» (C M3M. M JOI. OT 23 HIOHS
1999 r., 27 nexadps 2000 r., 30 gekadps 2001 r.) u op.

B kauecTBe MCTOUHMKOB BBICTYMAIOT M COfIEPXKAIMe KOHCTUTYIIMOHHO-TIPABOBbIE HOPMBI TTpa-
BOBBIE aKThl, MpuHUMaemble [Ipe3udenmom Poccuun (Hanpumep, Ykas Ilpesugenta PO ot 30 cen-
Ts10pst 2002 1. «O HarpaxkJIeHuu rocylapcTBeHHBIMU Harpagamu Poccmiickont ®epeparmn»), Cose-
mom Dedepayuu (Haripumep, [MocranoBnenue Corera ®eneparu Pepepanbroro Codpanuss PO
ot 15 mas 2002 r. «O Tlonoxennu o [TouerHo# rpamote Coera ®eneparun Pegepanbaoro Codpa-
Hus Poccuiickoit deneparmn»), I'ocyoapcmeennori Jymoii (Haripumep, [locranosnenue I'ocynap-
crBeHHo [Jymbr ®enepanbioro Codpanust PO or 6 mapra 2002 r. «O6 M3MEHEHUSX B COCTaBax
HEKOTOpbIx KoMuTeToB ['ocynapcrBenHoit [lymbl»), [Ipasumenvcmeom PP (Hanpumep, OCTaHOBJIE-
uue [IpasurensctBa P® ot 30 aBrycra 2002 r. «O cozganun [IpaBuTebcTBEHHON KOMUCCHH IO 00pa-
30BaHUIO» ).

VcrounrkoM oTpaciu sBISIOTCs periiaMeHThl manat PenepansHoro Cobpanus PP, momoxe-
HUS O Pa3JIMUHBIX BCIIOMOTATEIbHBIX OpraHax, 00pa3yeMbIX OpraHaMy 3aKOHOJATEIbHOM U UCTIONHU-
TEJIbHOW BJIACTH.

Ocoboe MecTo cpei UCTOYHUKOB KOHCTUTYIIMOHHOTO MpaBa 3aHUMAIOT JieKiaparmu: Jlexa-
patus o rocygapcTBeHHOM cyBepeHuTteTe ot 12 vioHs 1992 r., leknapaius o s3bikax Haponos Poc-
cuu oT 25 okTsa6psa 1991 r., [leknapaius rpaB u cBOOOJ YesioBeKa M IpaxJaHuHa OT 22 HOsOps
1991 r. Takue nexkjapalyy UMEIOT PaBOBOE 3HaYeHUe. B HUX (pOpMUPYIOTCS] IPUHLIMIIBI, CUUTAIO-
1myecs 00s13aTeIbHBIMU /17151 BCETO KOHCTUTYIIMOHHO-TIPABOBOTO Pa3BUTHsI TOCYIAPCTBA, MPOBO3IJIa-
IAI0TCS1 HOBBIE KOHIIETILIMH, OIpeesIsIIoIue JalbHenIIee pa3BUTHE rOCyJapCTBa.

K umcny MCTOYHMKOB KOHCTUTYIIMOHHOTO TIPaBa, AEHCTBYIOIIMX TOJIBKO HA TEPPUTOPUH CYOb-
exToB Poccmiickoit Penepaniuyl, OTHOCSTCS KOHCTUTYIIUHM PECHyOJIMK M YCTaBbl APYTUX CyOBEKTOB
depepanyu. ITU aKTHI COIEPKAT HOPMBI, B 0000IIEHHON (popMe 3aKperIsIoNnre MpaBOBON CTaTyC
KOHKpeTHOTro cyObekta denepanviv, OCHOBH €r0 YCTPOWCTBA, KOMIIETEHIIMIO, CTPYKTYpPY OpPraHoB
rOCYJIapCTBEHHOM BJIACTH.

KoHnctutynmm pecriyoiamk 1 ycTaBbl JOJKHBI cOOTBeTcTBOBaTh KoHctuTymn Pocenn u dene-
panbHBIM 3aKoHaM. OHM 0071a/1a10T G0JIee BBICOKOH I0PUAMYECKON CHJIOHN 1O OTHOIICHUIO K IPYTUM
MPaBOBBIM aKTaM cyObekTa Pd.

dopmamMu yCTaHOBJIEHHS MTPABOBBIX HOPM, IEWUCTBYIONIMX TOJBKO HA TEPPUTOPHUM KOHKPET-
HOTO CyObeKTa, SIBJISIIOTCS 3aKOHBI, TPUHSTHIE €r0 3aKOHO/ATEIbHBIM (IIPE/ICTABUTEIbHBIM) OPraHOM,
MIOCTAHOBJICHU 1, TPUHSTHIE OpPraHaMH UCTIOIHUTENILHOM BJIACTH, MHbIE HOPMATHUBHBIE akThl. K ncrou-
HUKaM OTpacjiyd OTHOCSTCS U MPABOBbIE aKThl IIPEACTABUTEIIbHBIX OPrAaHOB MECTHOTO CaMOyIIpaBJie-
HUS, CofIepXKallye KOHCTUTYIIMOHHO-TIPABOBbIE HOPMBI, B YACTHOCTH, MX YCTaBBI (IIOJIOKEHUS).

XapakTepu3ysi BU/Ibl UICTOYHUKOB KOHCTHUTYLIMOHHOTO TPaBa, CJIEAYET BBIICIUTH TOTOBOPHI:
BHYTPUTOCYJapCTBEHHBIE MyOIMYHO-TIPAaBOBBIE (B UX unciie PeaepaTuBHBIN JOTOBOP, MOMNMCAHHBIH
31 mapra 1992 r., 10roBopbl O pasrpaHUYEHUM MIPEIMETOB BEIEHUS U TIOJHOMOYUI Mexay deze-
PaJIbHBIMU TOCYJAPCTBEHHBIMHU OPraHAMH ¥ OpraHaMK TOCYIapPCTBEHHOW BJIACTH KOHKPETHOTO CYOb-
exta P®, koropble npegycmorpensl 4. 3 cr. 11 ¢penepanpHoil KoHCTUTYIIMM) 1 MeXIyHapOIHbIE
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JOTOBOPBI, KOTOPBIE B KAUECTBE UCTOUHMKOB KOHCTUTYLIMOHHOTI'O ITpaBa orpezeseHsl camor KoHeru-
tyuueit PO — 4. 4 cr. 15, 4. 3 ¢1. 46, u. 2 ct. 67 u Ap. (Hanpumep, oroBop «O co3ganuu Coo3HOro
rocygapctBa» (Mocksa, 8 nekadpst 1999 r.), loropop mexay Poccuiickoit @eneparnueit 1 MoHro-
JIe O IPaBOBOM MOMOIIM Y MIPABOBBIX OTHOIIEHUX MO I'PaXAAHCKUM U YTOJIOBHBIM Je1aM (YiaH-
Barop, 20 anpens 1999 r.) u ap.).

CyneOHble pelieHus] Takxke SBJISIOTCS MCTOYHUKAMM KOHCTUTYIIMOHHOTO TMpaBa, OCOOEHHO
axkTbl Koncrutyrmonnoro Cyna P®, aeiictByiomero B coorBercTBur ¢ PeepaibHbIM KOHCTUTYLIMOH-
HbIM 3aKOHOM P® ot 26 utonst 1994 r. Pemenus (nmocraHoBiieHusi, onpeaesenusi, 3akmodenusi) Kon-
crutyumonHoro Cyna P® oOsi3atenibHbl Ha BCell TEPPUTOPUU CTPAHBI ISl BCEX MPECTABUTEIbHBIX,
WCTIONIHUTENIBHBIX U CyA€OHBIX OPTraHOB OCYAAPCTBEHHOM BJIACTH, OPraHOB MECTHOTO CaMOYIIpaBie-
HUSl, NPEANPUATHIL, OpraHU3alvid, JOJUKHOCTHBIX JIMLl U I'PaX[aH, BCTYNAIOT B CUIIy HEMEIJIEHHO
1 0OKaJIOBAaHHUIO He Tojsiexar. B kauectBe mpumepa MoxkHo nipuBectH [loctanosnenre Koncruty-
uuoHHoro Cyna P® or 25 anpens 2000 r. «Ilo geny o npoBepke KOHCTUTYLIMOHHOCTH TIOJIOKEHUS
nyHkrta 11 craten 51 ®enepanbHoro 3akoHa ot 24 moHsa 1999 roga “O BeidGopax nemytatoB ['ocy-
napcrBeHHon [lymbl @enepansHoro Codpanus Poccuiickoit @enepanun’», Onpenenenvue KoHeTu-
tyrmonHoro Cyna P® ot 6 nekadpsi 2001 r. «Io 3ampocy I'ocynapcrBenHoro Codpanust — Kypynras
PecnyOnuku BarkoprocTan o TOJKOBaHWY psijia MoJIokeHui cratewt 5, 11, 71, 72, 73, 76, 77 u 78
Koncturyuum Poccuiickoit denepanum».

K rcTouHrMKkaM KOHCTUTYLIMOHHOTO IIPaBa OTHOCAT U pelleHusl pedepeHyMoB, POBOIAUMBIX
B COOTBETCTBUHU C (pefiepabHbIM U PErMOHAIbHBIM 3aKOHOJATEILCTBAMM.
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1.5. Cucrema KOHCTUTYIIMOHHOTO IPaBa
Poccun. MecTo KOHCTUTYIIMOHHOIO NpaBa
B cucteMe npasa Poccuiickont ®enepanyu

KoHcTuTyIMOHHOE TIpaBo, ABISASCH YACThIO €AMHOW IPABOBOM CHCTEMBI I'OCYAApPCTBA, Mpej-
CTaBJISIET JOCTATOYHO CJIOKHYI0 cucTeMy. CrcTemMa OTpaciiv BbIpakaeTcs B €€ BHyTPEHHEM CTPOEHMUH,
0OYCJIOBJIEHHOM CBSI3SIMH, CYIIECTBYIOIIMMHU MEXIy €€ HopMaMu. B cucteme oTpaciiu oTpax)aiTcs
OCHOBHBIE JIMHUY B3aUMOJIENCTBUSI KOHCTUTYLIMOHHO-IIPABOBBIX HOPM.

B cucreme KOHCTUTYLIMOHHOTO IpaBa MPUHATO BBIIEIAThH CIEIYIOIINUE UHCTUTYTHI, KOTOpbIE
COCTaBJISIIOT OCHOBHBIE JIEMEHTBI OTPACIH U OOBEJUHSIOT HOPMBI, 3aK PEIUISIONIHE:

1) oCHOBBI KOHCTUTYLIMOHHOTO cTpos (m1aBa 1 Koncrurynuu P®);

2) OCHOBBI IIPABOBOI'O CTAaTyca YeJIoBeKa U rpaxaaHuHa (rasa 2 Koncruryuuu PO);

3) peneparuBHOE ycTpoiicTBO rocyaapeTBa (raBa 3 Koncruryiuu PO);

4) cucremy rocynapctBeHHoM Biactu (riaBel 4—7 Koncrutyuuun P®) u cucremy mecTHOro
camoytipasienus (rinasa 8§ Koncruryimu P®).

Kaxapiil 371eMeHT CUCTeMBI OTPACI KOHCTUTYITMOHHOTO TpaBa, ero Hanoosee KpynHbIiA HHCTHU-
TYT XapaKTepu3yeTcsi HaJIMIreM OCOOBIX MPABOBBIX YEPT, CBOMCTBEHHBIX HOPMaM JaHHOTO MHCTH-
TyTa.

[Ipu3sHaky, MO KOTOPHIM MOXKHO IPOBOIUTH PA3IMUMs, OTPAKAIIUE CHEUU(pUKY KakKI0TO
13 UHCTUTYTOB, MHOTOOOPA3HBI.

K HUM MOXHO OTHECTH pa3inuus Mo:

1) cneruguke MpaBoOBOro BO3/IEHCTBUS HA COOTBETCTBYIOIIYIO C(pepy OOIIECTBEHHBIX OTHOIIIE-
HU (BO3JEMCTBUE MOKET OCYLIECTBIISTHCA B (DOpMax 3aKperyieHus], yCTAHOBJIEHU S, PETYJIMPOBaHus,
IIPOBO3MJIAILIEHUSA U T. [1.);

2) 0COOEHHOCTSM MeXaHU3Ma JISHCTBUS MPABOBBIX HOPM, CIIOCO0AM MX pean3aruy (IeicTBre
HOPMBI MOXET HE TMOpPOXJIaTh KOHKPETHBIX MPAaBOOTHOIIEHUH WM, HA0OOPOT, PeaTn30BbIBATHCS
Yyepe3 KOHKPETHbIE MPAaBOOTHOIICHHUSI WM Yepe3 IPAaBOOTHOIIEHUsT OOIIEro XapakTepa);

3) creneHy KOHKPETHOM HApaBJIEHHOCTHU IPaBOBOIO PEryJIMPOBaHusl (OXHU UHCTUTYTHI JIULIb
YCTaHABJIMBAIOT TIPUHLIMIIBI TPABOBOTO BO3ACUCTBUS Ha OOIIMPHBIE Chepbl OOIIECTBEHHBIX OTHOIIIE-
HUM, Jpyrue — KOHKPETHO PETYJIUPYIOT);

4) cyObeKTMBHOMY COCTaBY (HOPMBI OJIHUX MHCTHTYTOB aIpECOBAHBI K KOHKPETHBHIM CyOBheK-
Tam, APYTUX — KO BCeM CyObeKTaM Mpasa);

5) crocody MpaBOBOM 3AIUTHI ACHCTBUS TIPABOBBIX HOPM, (hopMaM U METOJIaM OTBETCTBEHHO-
CTH IIPAaBOOOSI3aHHBIX CYObEKTOB (B OIHUX MHCTUTYTAX MPeoOIaaaeT OOMil MEXaHU3M OXPaHbl KOH-
CTUTYLIMH, B IPYyIUX — KOHKPETHOE BO3/IEHCTBUE Ha CYOBEKT, HAPYIIAIONINIA KOHCTUTYIIMOHHO-TIpA-
BOBBIE HOPMBI, ITyTEM OTMEHBI COOTBETCTBYIOIIMX HEIIPABOMEPHBIX AKTOB U JIEHICTBUI);

6) crnemuduke GopM BbIPAXKEHHS, OXBAaTbIBAEMBIX IAHHBIM HMHCTUTYTOM IPaBOBBIX HOPM
(B OOHMX MHCTUTYTaX HOPMbl MMEIOT MO MPEUMYILECTBY KOHCTUTYLUMOHHYIO (DOpPMY BBIpaKEHUS,
B IPYTUX — Ipeo0dafaioniasi 4acTb HOPM BhIPAKEHA B TEKYILIEM 3aKOHO/IATENIbCTBE);

7) BUIOBOMY XapaKTepy HOPM JIAaHHOTO MHCTUTYTA (B OHUX MTPeoOIafaloT HOPMbI-TTPUHIIUTIBL,
HOPMBI-LIEJI, HOPMBI-I€(PUHULINH, B APYTUX — HOPMBI KOHKPETHOTO PETYJIUPYIOILETO AEHUCTBUSA);

8) creneHn 1 MaciTadaM BKJIIOYEHHOCTH IPYTHX YacTel MPaBOBOM CUCTEMBI, APYTUX OTpaciien
IIpaBa B pean3aluio LieJel, 3a10KEHHBIX B COJIEpKaHKe MMPaBOBBIX HOPM (HOPMBI OTAEJIbHBIX Ipa-
BOBBIX MHCTUTYTOB COZIEPKAT YCTAaHOBJICHUSI, KOTOPbIE HE MOTYT ObITh MPETBOPEHBI B KU3Hb B PaM-
Kax OJIHOTO KOHCTUTYLIMOHHO-IIPABOBOI'O PETryJIMPOBAHUSL; B OCTAIbHBIX MHCTUTYTaX HOPMBbI peajiu-
3yI0TCSl HEMIOCPEJICTBEHHO B €0 PaMKax);
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9) 1esieHanpaBIeHHOCTH MTPABOBOTO PEryIMpoBaHus (00Ias eIeHanpaBIeHHOCTb IIPABOBOTO
peryMpoBaHus ONPeAesSeTCs] 3aKOHOMEPHOCTSIMU Pa3BUTHSI TOM CTOPOHBI COIMAIBHOM JEWUCTBU-
TEJILHOCTH, TPaBOBOE BO3JEICTBHE HAa KOTOPYIO OKa3blBAET JIAHHBI KOHCTUTYLIMOHHO-IIPABOBOW
VHCTUTYT);

10) ¢pyHKIMAM, NPUCYLIIUM KakJAOMY MHCTUTYTY ((PyHKIIMM Ka)JOro IMpaBOBOTO MHCTUTYTa
MOKa3bIBAIOT €r0 Ha3HAUeHHE B OOIIEM BO3/IEHCTBUM OTPACIM Ha MpeJMET IPAaBOBOrO PeryIupoBa-
HUSI);

11) nmpuHIMNaM KaXJI0ro W3 MUHCTUTYTOB, COOTBETCTBYIOIIMM T€M PYKOBOASAIIMM Havyasam,
KOTOPBIM MOJYMHEHO COBOKYITHOE JIEVCTBHE BCEX €TI0 HOPM.

I1H crierpuyeckre 0COOEHHOCTH ONPEIEIISIOT XapaKTep KakA0ro U3 UHCTUTYTOB KOHCTUTY-
LIMOHHOTO NpaBa Poccuy kak OTHOCUTENTBHO CaMOCTOSITEIBHOTO 3JIEMEHTA, COCTABHOM YaCTH OTPACIH.

Tak, MHCTUTYTY, KOTOPbIA OOBEIUHSAET HOPMBI, 3aKperieHHble B raBe 1 Koncrutyrwm PO
«OCHOBBI KOHCTUTYIIMOHHOTO CTPOSI», CBOMCTBEHHO TO, UTO €0 HOPMBI: 1) BO3IEHUCTBYIOT Ha 00IIe-
CTBEHHBIE OTHOIIICHHUSI IIyTEM 3aKPeTJIeHHs], yCTAHOBJICHU S OMpee/IeHHbIX Hayall yCTPOICTBa 0011e-
CTBa U TOCYJJApCTBa; 2) KaK MPaBUJIO, HE MOPOXKIAI0T KOHKPETHBIX TPABOOTHOIIEHUIA; 3) OIpeaessioT
CYIIIHOCTHOE CoJiepKaHKe MPaBOBOrO BO3/ICHCTBUS Ha Bce chepbl OOIIECTBEHHBIX OTHOIICHUM; 4)
aJ[pecoBaHbl BCEM CYOBEKTaM IpaBa; 5) UMEIOT MPEUMYIIECTBO 10 IPUIMUYECKON CUJle TI0 CpaBHe-
HUIO C HOPMaMH JPYruX MHCTUTYTOB; 6) UMEIOT CIIOCOOOM CBOEH 3aIlUThl OO PEXKUM OXpPaHbI
Koncrutyiuu P®; 7) ycraHaBIMBaloTCSI B KOHCTUTYIMOHHOU hopMe; 8) 10 CBOEMY BUILY SIBJISIOTCS
HOpMaMU-TIIPUHIMIIAMH, HOPMaMU-Ie(UHULASIMUA, HOpMaMU-LIEIAMU; 9) IPEAnosnaraT JJis Mpak-
TUYECKOW Y ITPABOBOM peaTn3aliiy COAEPIKaLIMXCsl B HUX LieJIel BKIIOUEHUE BCEel ITPaBOBOM CUCTEMBI
rocyznapctsa; 10) 1o 1eneHanpaBIeHHOCTH MPU3BAHBI 00ECTIEUNTh CUCTEMHOE 3aKperyieHre KOHIIE-
TYaJIbHBIX WIEH, TPU3HAHHBIX OCHOBOMOJIArAIONIMMU 1JIs1 JaHHOTO oOmiecTBa. COBOKYIHOCTh HOPM
JAHHOTO MHCTUTYTA 10 CBOUM (DYHKIMAM SIBJISIETCS] ONPEIESIOmeN 1Jisl BCeX IPYruX UHCTUTYTOB
KOHCTUTYLIMOHHOT'O TIpaBa.

NuctutyTy «OCHOBBI TPAaBOBOTO CTaTyca YesloBeKa U IpakJaHMHA», HOPMBI KOTOPOrO KOH-
LEHTPUPOBAHHO CrpynmnupoBanbl B raBe 2 KoHcrurynum P®, mpucymum cBou 0coOble YepThl.
Ero HopmbI: 1) ocyIiecTBIsIOT TPaBOBOE BO3/ACUCTBUE ITyTEM MPU3HAHUS FOCY/IAPCTBOM MPaB YeJlo-
BeKa; 2) peai3yloT BCe KOHKPETHBIE MTPABOOTHOIIIEHUST; 3) OTHOCATCS K chepe B3aUMOOTHOIIECHUIA
rocy/1apcTBa M JIMYHOCTU; 4) B KauecTBe CyOBEKTa MpaBa B HUX BBICTYNAET WHIVBHI BHE CBS3U
C KaKUM-JIHOO OCOOBIM IMPABOBBIM CTaTyCOM; 5) HE MOTYT OBITh IEPECMOTPEHBI O€3 MPUHSATHS HOBOU
Koncturyuum; 6) npennonaraior [Jisi CBOed peaju3aly MOIKJIIOYEHUE APYrux oTpaciey Ipasa,
B KOTOPBIX peain3alivsi KOHCTUTYLIMOHHBIX NIPaB IPaXkJaH OCYILECTBIIAETCS MyTeEM BO3HUKHOBEHUS
KOHKPETHBIX IIPAaBOOTHOILIEHU! (TPYIOBBIX, T'PAKAAHCKUX U 1P.).

WNucrutyt, oObeauHsiomui HopMel raBbl 3 Korcturynuu P®, kotopele peryaupyior deme-
patuBHOE ycTporcTBO Poccum, oTimyaercss XxapakTepoM BO3HUKAIOIIMX HA UX OCHOBE KOHCTUTYLM-
OHHO-TIPABOBBIX OTHOIIIEHUH. T HOPMBI UMEIOT U JOTOBOPHOM XapakTep. s HUX IpeycCMOTpeH
1 0COOBIN XapaKTep MX OXpaHbl, pa3penieHus Kommsui — yepe3 Koncrutynmonnsiii Cyn P.

[TpruMeHUTENbHO K UHCTUTYTY, HOPMBI KOTOPOTO ONIPEAEIAIOT CUCTEMbI TOCYAAPCTBEHHOM Ba-
CTH ¥ MECTHOTO CaMOYITPaBJICHHsI, MOKHO YKa3aTh Ha ClIeAyIoIIre 0COOEHHOCTH: 1) 3TO HOPMBI Mpsi-
MOTO PEryJIMpYIOLIETro JIEHCTBUS, PeaTU3yIOIIKECs B KOHKPETHBIX PAaBOOTHOUICHUSIX;

2) B KauecTBe CyOBEKTOB BBICTYIAIOT OPraHbl TOCYJAPCTBA M MECTHOTO CAaMOYIIPaBJICHUsI, UMe-
IOIIMe CTaTyC HApOAOBIACTUSI; 3) OOJbIas YacTh HOPM yCTaHABIMBAETCsl Ha ocHOBe KoHCTHTYIUM
P® B akTax TeKyIero 3aKOHOAATEIbCTBA, OMPEACISIONIUX MOPSIIOK MX 00pa30BaHMsI, KOMIIETEHIIHIO,
opmbl neaTenbHOCTH; 4) 1JIs1 HOPM 3TOrO MHCTUTYTA XapaKTepHO CreUU(pUYEcKOe COOTHOILIEHHUE
HOpM o01edeiepaibHbIX U JEUCTBYIOIIMX Ha TEPPUTOPUM KakIoro cyobekTa Poccuiickoi denepa-
LIMM, A TAKKE HA TEPPUTOPUSIX, B KOTOPBIX OCYLIECTBIISIETCS] MECTHOE CaMOYIIpaBJIEHHE.

Takum 06pa3oM, COBOKYITHOCTb I0PUANIECKUX OCOOEHHOCTEN MPHUIAET ONpeAeIeHHON TpyIie
HOPM KauyeCcTBO JIEMEHTA OTPACIIH.
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XapakTepucTHKa CUCTEMbl KOHCTUTYIIIOHHOTO MpaBa MpenoiaraeT 000CHOBaHUE COOTHOITIE-
HUS 2JIEMEHTOB OTPACiIM, MECTa KaXI0r0 U3 HUX B CUCTEME OTPACIIH.

Tak, HOpMbI HHCTUTYTA, 3aKPETUISIOIEr0 OCHOBBI KOHCTUTYIIMOHHOTO CTPOS, 3aHUMAIOT Tiep-
BOE MECTO B chcTeMe oTpaciu. Ha cienyiorem Mecte CTOUT MHCTUTYT, ONPEEISIONUI OCHOBBI pa-
BOBOTO CTaTyca 4eJioBeKa M rpakJaHNHA, ero MpaBa, CBOOOIB U OOSI3aHHOCTH.

HopMsbl 1paBoBOro MHCTUTYTa 3aKPeIUISAIOT (peaepaTMBHOE YCTPOMCTBO, ONMpENessioT Heoo-
XOAMMBIE TIPEINOCHUIKYM IS TIPABOBOTO PETYIMPOBAHMS OPraHU3AIIMOHHOTO TIOCTPOESHUS Tocyaap-
CTBEHHOW BJIACTH, OMPENeISIOT HAIMOHAIBHO-TOCYJAPCTBEHHBIE U TOCYAAPCTBEHHO-TEPPUTOPUATID-
Hble 0Opa3oBaHus B Poccuiickoi ®eneparvu.

[Ipu xapakTepuCTUKE CHCTEMbI KOHCTHTYIIMOHHOTO IpaBa BaKHOE 3HAYEHHE MMEET BOIPOC
o cooTtHomieHnu ¢ cuctemorr Koncruryim. Crictema oTpaciv npeaonpeesnsercs 00beKTUBHBIMU
(akTopamu, HO (popMHUpPYETCsl TMO3HAIOIIUM CYOBEKTOM, MO3TOMY CYOBEKTHUBHBIH (DAaKTOp Mrpaer
OIPEICIISIONIYIO POJIb B XapaKTEPUCTUKE €€ COCTABHBIX meMeHToB. Crucrema KoHcTuTynum — Kare-
ropusi CyObeKTHBHAS, TAK KaK OCYIIECTBIISIETCS 3aKOHOAATETbCTBOM.

CucremMa OTpaciu OXBATHIBAET BCI0O COBOKYITHOCTh KOHCTUTYIIMOHHO-TIPABOBBIX HOPM,
a cucremMa KOHCTUTYLIMY — JIWIITB YacTh 3TUX HOPM, YCTAHOBJIEHHBIX B OCHOBHOM MCTOYHUKE OTPACIH.

Kak 7151 cucremsl oTpaciu, Tak v 4Jis1 KOHCTUTYIINM UCXOAHBIM SIBJISIETCS TPYIIIMPOBKA HOPM
Ha OCHOBE €IMHCTBA MX MAaTepHAIBbHOTO COfIEpKaHUs, CHEIU(PHUKU OOIECTBEHHBIX OTHOIICHUI.
OnHaKo COOTHOIIIEHHE TUX Hadasl B KOHCTUTYIIMM M OTpaciyv MOJTHOCTHIO HE COBIAIaeT.

JIs1 cucTeMBl OTpaciu XapakTepeH Oojiee BBICOKUN YPOBEHb OOOOIIEHUS] HOPM IO UX Tpeji-
MeTHOMY cofepxanuio. B cucreme KoHcturyimu npumensiercst 6osee JpoOHbINA MPUHIUIT 000011Ie-
HUST HOPM.

Cucrema otpaciu, Kak 1 cucteMa KoHcTuTy1u, He ecTh HeuTo 3acThiBiiee. OHHM MOCTOSTHHO
Pa3BUBAIOTCS, OTpaXast CBOMCTBEHHBIHN KaKIOMY STaIy pa3BUTHsI OOIIECTBA YPOBEHb IPABOBOTO BO3-
AENCTBHS HA OOIIECTBEHHbIE OTHOIICHHUS.

Koncrutymonnoe npaBo Poccum — Benyias orpacis npaBa Poccuiickoit ®eneparuu. Takas
ero poJib 0OYyCJIOBJIEHa BaXXHBIM 3HAYEHHUEM OOIIECTBEHHBIX OTHOIIEHUH, KOTOPbIE 3aKPerUISIIOTCS
Y PEryJIUpYIOTCSI HOPMaMH TOW OTPACIIH.

JInst Bcex oTpaciedl mpaBa MCXOIHBIMU SIBJISIOTCSI YCTAHOBJIEHHBIE HOpPMaMy KOHCTUTYIIU-
OHHOTO TIpaBa MPUHIMIBI (peJepasbHOrO YCTPOMCTBA TOCYIApCTBa, pasrpaHUYEHUE MOTHOMOYMNA
Mexay denepaivent u ee CyObeKTaMH.

Bce orpaciu mpaBa 0OCHOBBIBAIOTCS HAa 3aKPETIEHHBIX KOHCTUTYLIMOHHBIM ITPABOM MIPUHIIMTIAX
OpraHU3aIMU CUCTEMBI BIIACTH.

Posnb KOHCTUTYITMOHHOTO TIpaBa Kak BeyIlel OTpaciy rpasa 00ycIOBJIeHa ¥ TeEM, YTO IMEHHO
ee HOpMaMHM PeryjmpyeTcsi cam Mporiecc co3aanus npasa. OHU ONpeessiioT BUbl TPABOBBIX aKTOB,
OpraHbl, X U3/IAI0IIME, COOTHOIIIEHNE UX I0OPUIMUECKON CUJTBL.

OCHOBHBIM HUCTOUYHMKOM KOHCTUTYLIMOHHOrO npaBa Poccun ssnsercs Koncruryuus PO —
©a30BbIi 3AKOH FOCYAApPCTBa, HOPMBI KOTOPOTO CYMTAIOTCSI UCXOTHBIMU TSI BCEX OTpaciei mpasa.

ITH 001IHe MOJTOKEHUS MOXKHO KOHKPETU3UPOBATh HA MPUMEpPE COOTHOIIEHUsT KOHCTUTYIIH-
OHHOTO TIpaBa U psifia APYTUX OTpacyen.

Hanpumep, onpenesnsis cucremy opraHoB UCTIOTHUTENIBHOM BJIACTH, MX MPABOBOM CTAaTyC, KOM-
METeHINI0, HOPMbI KOHCTUTYIIIOHHOTO MpaBa yCTAHABJIMBAIOT OCHOBHBIE Havasa Jjisl aAMUHKUCTpa-
THBHOTO TpaBa. 3aKperuisisi pa3anyHble (hOpMbI COOCTBEHHOCTH, MIpaBa COOCTBEHHUKA, TIPUHIIMTIBI
XO3SIICTBOBAHMUSI, KOHCTUTYLIMOHHOE TMPAaBO YCTAHABJIMBAET OCHOBBI JJISl TPAXKIAHCKOTO M XO3SIH-
CTBEHHOTO TIpaBa.

KoHcTutynmoHHoe npaBo, Kak Bce MPaBo B IIEJIOM, pa3BUBACTCS M U3MEHSIETCs, OTpakasi Te
MIPOLIECCHI, KOTOPBIE IIPOUCXOIAT B COLIMAIBHOM, OIUTUYECKON M SKOHOMHUYECKOW KU3HU OOIIECTBA.

dopmupyiolieecss KOHCTUTYIIMOHHOE MpaBo Poccuiickoi Penepaiinu B onpeae/ieHHbIN eproj
BPEMEHH B 3HAUMTEILHOM 00beMe BKJII0YAJIO B CBOM COCTAB KOHCTUTYLIMOHHO-TTPABOBbIE HOPMBI ObIB-
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IIIEr0 COI03HOTO 3aKOHO/IATENILCTBA. BhIUIeHEeHHE OTpacii U3 COI03HOTO 3aKOHOAATEIbCTBA MPOUCXO-
JIWJIO TIOCTENIEHHO M Ha4auloch ¢ mpuHsATUs 12 mions 1990 r. [lekyiapaiiuu o rocy1apcTBEHHOM CyBe-
penutere PCOCP.

Ecnu B 11e10M IpOaHaIM3MPOBaTh OCHOBHBIE TEHACHIIMM PA3BUTHsI OTPACTN KOHCTUTYIIMOH-
Horo npaBa Poccun, To MOKHO BBIAGIUTD CJEAYIOIIME HAITPABICHUS:

1. [TpaBoBOe oOecrieueHe MOIMHHOTO cyBepeHuTeTa Poccuiickoit denepaiivi, CTaHOBJICHHE
ee KaKk CaMOCTOSITeIbHOTO, HE3aBUCUMOTO TOCYIapCTBa.

2. lenneonoru3anysi KOHCTUTYIIMOHHO-TIPABOBOT'O 3aKOHOAATENNbCTBA: B KOHCTUTYIIMM OTCYT-
CTBYIOT H/ICOJIOTHUECKHME XApPAKTEPUCTHKHM CYIIHOCTH TOCYAApCTBa, MHCTUTYTOB OOLIECTBEHHOTO
CTpOsl.

3. I'ymaHM3anMsl BCeX MHCTUTYTOB OOIIECTBA M TOCYJApCTBA, MEPEHOC IIEHTpa BHUMAHUS
Ha 4eJIoBeKa, Ha oOecrieueHre ero mpas 1 CBOOO.

4. Peanuzaniysi MpUHIIMTIA Pa3JIe/IeHH s BJIACTel (<TI0 TOPU30HTAIN» : 3aKOHOJATEIbHAS, IICTION-
HUTENIbHASL U CyeOHasi BETBU €IMHOW TOCYIapCTBEHHOHM BJIACTH; «IO BEPTUKAIN»: (peaepabHbie
rOCy/IapCTBEHHbIE OPraHbl, OPraHbl TOCYJAPCTBEHHOM BIACTH CyObeKTOB P®). DTO BBIpaXkeHO B TeX
TIOJIOXKEHUSIX, KOTOPbIE 3aKPENIJIN CHCTEMY U KOMIIETEHITHIO FOCYAaPCTBEHHBIX OPraHOB, TPUHIIMTIBI
pa3rpaHUYeHus1 IOTHOMOYMI MEXKAY UX PA3IMUHBIMU YPOBHSIMH.

5. CymiectBeHHasi peopranuzanus ¢peaeparuBHoro ycrpoiictBa Poccun. Poccusi, koTopas Bce-
I71a Ompeessiiach Kak deeparys, SBjsiach TAKOBOW MPEUMYIIIECTBEHHO IO CIOCO0Y OpraHU3allum
TEPPUTOPHHU, HO HE BIacTu. [109TOMy 3aKOHOIATENILHO 3aKPEIUISIOTCS] HOBbIe PUHIMIBI (heniepa-
JU3Ma, KOTOpbIe MPU3BaHbl 0OECTIEUnTDb 1IEJIOCTHOCTh U CyBepeHHTeT Poccuu B 11€7I0M U OJJHOBpE-
MEHHO — HEOOXOIMMBI YPOBEHb CAMOCTOSITENIBHOCTH €€ CyOBeKTOB. BMecTe ¢ TeM KOHCTUTYLIMOH-
Hast (hopMyJIa pOCCHIICKOro (pefepan3ma He u3dexana psga HeJOCTATKOB, OCIOKHSIONIMX MPOIIEeCC
YKpEIUIeHHU I TOCYTJapCTBEHHOCTH.

5. Iepexon K peIHOYHOM CHCTEME XO3AWCTBOBaHMS. KOHCTUTYIIMOHHO 3aKPEeIuieHO MHOTO00-
pasue (popM COOCTBEHHOCTH, paBHAsI 3AIIUTA CO CTOPOHBI TOCYAAPCTBA BCeX ee (popM, HO caM PhIHOK
TMOKa TaK U HE CIIOKHJIICS.
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1.6. MeCTO KOHCTUTYIIMOHHOTO MPaBa
KaK HAyKH B CHCTeMe 00IIeCTBEHHbIX HAYK

Hayka KOHCTMTYLIMOHHOIO MpaBa — COCTaBHAsl YacTh BCEW MPABOBOM, IOPUINYECKOW HAYKHU,
BXOJISIIIIEH B CUCTEMY OOIIECTBEHHBIX HayK. OHa OTHOCHTCSI K YHMCITy OTPAcieBBIX HayK, OCHOBHOE
OTJIMYME KOTOPBIX COCTOMT B TOM, UTO MX MPEAMETOM SIBJISIETCS] U3yUeHHUEe OJHOMMEHHOW OTpaciu
npasa. [IpeameT HayKu coequHsIeT 3HAHUS O Pa3IMYHBIX CTOPOHAX U3y4YaeMbIX SIBJICHUH U ITPOLIECCOB
B IIEJIOCTHYIO CUCTEMY.

Hayka KOHCTUTYIIMOHHOTO TpaBa MMEET CBOMM IPEIMETOM M3yUYeHUE OTPACTH KOHCTUTYIIU-
OHHOTO TipaBa. OHa pacKpbIBaeT MPUCYIIHE el 3aKOHOMEPHOCTH, (POPMYIIMPYET OCHOBHBIE TTOHSATHS
Y KaTeropuu.

Hayka KOHCTUTYIIMOHHOTO TIpaBa M3y4yaeT He TOJbKO HOPMBI M MHCTUTYTHI, HO M MPOLIECCHI,
CBSI3aHHBIE C UX peanu3anyeil. [IoaToMy K ee mpeaMeTy OTHOCATCS M KOHCTUTYIIMOHHO-TIPABOBbIE
otHomeHus1. C 3TOM Leblo UCCTeAyeTCsl AeATeTbHOCTb TOCYIapPCTBEHHBIX OPraHoB, (hOPMBI UX B3a-
MMOJIEUCTBUSI.

Bce KOHCTUTYIIMOHHO-TIPABOBbIE MHCTUTYTHl PACCMATPUBAIOTCS B UX UCTOPUYECKOM Pa3BUTUH
Ha 001meM (poHe pa3BUTHS OOIIECTBA.

Hcxons u3 coneprkanust mpeameTa OTpaciiu, OpeessieTcs] U XapakTep OCHOBHBIX TeOpeTHye-
CKMX KOHLIENIUI HayKU.

K HUM OTHOCSITCSI Takue KpyIHbIE TEOpPETUYECKUE MPOOIEMbl, KaK KOHIIETIIMS HApOAHOIO
MIPE/ICTABUTENBCTBA, CYITHOCTh T'OCYIAPCTBEHHOTO, HAPOAHOTO W HAIMOHAJIBHOTO CYBEpEHUTETa,
BOITPOCH! (hOPMBI rOCYyIapCTBa, MPUHIIMIA PA3IeeHus BIAacTeil, Teopus deaepaamsma 1 Jp.

BaxHoe MecTo 3aHMMaeT MCClIeIOBaHUE BOITPOCOB MIPABOBOIO CTaTyca JIMYHOCTH, IPaB 4yesio-
BEKa U TPakJaHWHA U WX rapaHTUM, B3AMMHOM CBSI3U TOCYJapCcTBa M JIMYHOCTU U Ap. Bee atu mpo-
OJIeMBI COCTaBJISIIOT MPEAMET HAayKH, MOJTyYeHHbIE B MPOIECCe MX M3yUYEeHUs BBIBOIBI U TeOpeThde-
CKHe TIOJIOXKEHUS — €€ COAepKaHue.

Hayka KOHCTHTYIIMOHHOTO TIpaBa, Kak M Jiio0as UHasi, MPEeACTaBIseT COO0W CUCTeMY 3HAHUM.
ITO 3HAYUT, YTO B €€ COCTABE MMEIOTCS] OTHOCUTEIBHO 000COOIEHHbIE KOMIUIEKChl TEOPETUYECKHX
TIOJIOXKEHUM, TEOPHIA, TTPE/ICTABIISIONINX BHIBOJIBI, CIICJIAHHbBIE HA OCHOBE TIO3HAHUS CYIIIHOCTH U 3aKO-
HOMEPHOCTH Pa3BUTHUsI PA3JIMUHBIX CTOPOH PETryJIUPYEMbIX OTPACibl0 OOIIECTBEHHBIX OTHOIICHUI.
ITH TeOpETUYECKHE KOMILIEKCH HAXOAATCS B ONPEAeIeHHOM CONOTYUHEHUH.

CucremMa HayKM KOHCTHUTYLIMOHHOTO IpaBa MpPEACTaBIIsSIET COOOW YMOPSAOYSHHYIO COBOKYII-
HOCTb OTHOCHTEJIBHO CAMOCTOSITEJIBHBIX KOMIUIEKCOB TEOPETUYECKUX TOJIOKEHUH, UMEIOIIUX MEK/Ty
cOo00Ii JIOTHUYECKYIO CBSI3b.

OCHOBY J1TaHHOI CHCTEMbI COCTaBJISIET CTPYKTYPHOCTb CAaMOT'O NpeAMeTa HAyYHOTO MO3HAHMSL.
B cBsI3u ¢ TeMm, 4TO yKa3aHHBIM [TPEIMETOM SIBJISIECTCS] OTHOMMEHHAst OTPACIb [TPaBa, KaxkA0MYy U3 J1e-
MEHTOB CUCTEMbI OTPACII COOTBETCTBYET CAMOCTOSITEIBHBIN pa3/iesl KOHCTUTYITHOHHO-TTPABOBOM T€O-
pun. Hayka fnoymkHa uccieioBaTh 0OIpe YepThl, MPUCYIIIE OTPACIH B II€JI0OM, CIIeIU(UKY U Xapak-
Tep ee MpeaMeTa, pa3HOBUIHOCTH €€ HOPM, CIIOCOOBI X peasIn3allii, €¢ UICTOYHUKH, CUCTEMY.

COBOKYIHOCTh TEOPETUYECKUX BBIBOJOB 0 BCEM IEPEYMCICHHBIM MpOOJeMaM COCTaBIISIET
nepevlii pazden B CUCTEME HayKH, MOCBSIIEHHON XapaKTEPUCTHKE KOHCTUTYIIMOHHOTO MPaBa U OJHO-
MMEHHOH Hayke. bBe3 ysicHeHus1 3TOro pasjesna Hesb3sl MPABWJIBHO TMOHSTH CBS3U, CYILECTBYIOIIUE
ME>K/1y OTIEeTbHBIMHA KOHCTUTYIIMOHHO-TIPABOBBIMUA MHCTUTYTAMH.

Bmopoii pazden cucteMsl HayKH COCTaBJISIOT TOJIOKEHUsI, 0OOCHOBBIBAIOIINE TEOPUI0 KOHCTHU-
TYIMU ¥ JAIONIME aHAJTN3 KOHCTUTYITMOHHOTO Pa3BUTHS TOCYIapCTBA.

Cnedyrowas cocmagnas 4acme cUcmemvl Hayku TPEICTaBIseT cOOON KOMIUIEKC TEOpeTH-
YEeCKHX IMpOOJIeM, BBHITEKAIOIIMX U3 CONePKaHUsl MEPBOr0 KOHCTUTYIMOHHO-ITPABOBOTO MHCTHUTYTA
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«OCHOBBI KOHCTUTYLIMOHHOTO CcTposi». OHa uccienyeT cynHocts Poccuiickoro rocynapcersa, cyBepe-
HUTETa, HAPOIOBIACTHUS, (DOPMBI ITPABJICHHUS.

OMHOCUMENBbHO CAMOCOSIMENbHOL YACHbIO HAYKU CTAHOBSITCS TEOPETUYECKHE pa3pabOTKH,
CBSI3aHHBIE C aHAJIM30M B3aUMOOTHOIICHUI TOCYJapcTBa M JIMYHOCTH, CTaTyca yejoBeKa M rpax/ia-
HUHA, IPUPOIIBI €T0 MPaB, CBOOO U 0OSI3aHHOCTEH.

[Tockonbky Poccust siisiercst penepanyeil, B HayKe BBLIESETCS 0coOblii pazden, OXBaThIBAIO-
U BCECTOPOHHIOI TEOPETHUECKYIO pa3paboTKy mpodiieM (eaepaum, aBTOHOMHH.

Lllecmoti pazoen, BBHIIENSAEMBI B CHCTeMe HAayKM KOHCTHTYIIMOHHOTO MpaBa, OObeIUHSET
MCCIIEIOBAHMSI TIO MPOoOIeMaM OpraHu3aliy ¥ (DYHKIIMOHUPOBAHKS CHCTEM T'OCYIApPCTBEHHOU BIia-
CTH ¥l MECTHOTO camoyrpasiieHusi. Hayka u3ydaeT NpUHIMITB MX TIOCTPOEHUSI, CYIITHOCTh U (POPMBI
peau3aiyy, MPUHIMITH pa3aesieHus BJIaCTel, MPaBOBOM CTATyC Pa3jIMUHbIX OPraHOB rOCYAAapCTBa,
(bopMBI ¥ IOPSAJIOK AEATETHFHOCTH MPEICTABUTEIBHBIX OPraHOB, U30UPATEIIbHYIO CUCTEMY.

Takum 00pa3zoM, cUCTeMa HayKH B CBOEH OCHOBE COOTBETCTBYET CCTEME OTPACIIH, HO SIBJISIETCS
Oosee MMPOKOM, TAK KaK HayKa HE MOXET COCPEIOTOYNTh CBOE BHUMAaHKE TOJIBKO HAa KOHKPETHBIX
KOHCTUTYIIMOHHO-TIPABOBBIX MHCTUTYTAX, a UCCIIEYeT TaKke U OOIIHMe XapaKTEPUCTHKH OTPAaCIIH, ee
crienuuKy, MECTO U PoJib B CHCTEME TIpaBa.

dopmynupys TeOpeTHYeCKUe BHIBObI, HaAyKa KOHCTUTYIIMOHHOTO TIpaBa OMMpPAaeTcsl Ha MU pPo-
Kyl0 CHUCTEMY MCTOYHHKOB, TOJ KOTOPBIMH IOAPAa3yMeBaIOTCs (PAKTOPbI, COCTABJISIONINE OCHOBBI
HAyYHOTO TIO3HAHUSI.

K Takum MCTOYHMKAM OTHOCSATCS TPY/Ibl OTEYECTBEHHBIX M 3apYOEKHBIX YUCHBIX, COfIEPKAIIIHE
HanOoJee 00IHe TeopeTHUKO-PUIocodcKre CyKICHUs 10 MpodieMaM, OTHOCAIIMMCS K TIpeaMeTy
KOHCTHUTYIIMOHHO-TIPABOBOM HAYKH.

Hcrounrkamy HayKM KOHCTUTYIIMOHHOTO TIpaBa SIBJISIIOTCS YW TIPABOBBIC aKThI, COfIEpIKAIIMe
KOHCTUTYIIMOHHO-TIPaBOBbIe HOpMBI. OCHOBOMNOJIAraionye MO3UIMU 3/1€Ch, KaK YK€ OTMedasioch,
3anumaeT Koncrurymums Poccuiickoit @enepanuu.

Hayka He Moryia Obl B IOJKHOW Mepe BBITIOJHUTH CBOM 33/1a4H, €C/ii Obl OHa He UMeJia UCTOU-
HUKOM HAyYHOTO TO3HAaHWsI MPAKTHUKY, T€ MPOIECChl, KOTOpbIe TPOUCXOIAT B KU3HM Ha Oasze Aei-
CTBUSI KOHCTUTYIIMOHHO-TTPABOBBIX HOPM U UHCTUTYTOB.

B o0riieii xapakTeprcTUKe HayKr KOHCTUTYIIMOHHOTO MpaBa Ba)KHOE 3HAYEHUE UMEET BOIPOC
00 WCHONMB3YeMBIX €I0 MeToAax HaydHoro mo3HaHuss. OHM pa3HOOOpa3HBI: TUATIEKTUYECKUH,
CUCTEMHBII, aHaJIM3a U CUHTE3a, CPABHUTEJILHO-IIPABOBOM, UCTOPUYECKUN, CTATUCTUYECKUN, KOH-
KPETHO-COLIMOJIOTUYECKUI U JIP.

[TpuBnedeHne IMATEKTUIECKOTO METOa MO3BOJISIET UCCIIEA0BATh MPOOIEMbl KOHCTUTYITOHA-
JIM3Ma BO B3aMMOCBSI3H U B3aMMO3aBUCUMOCTH.

Hayka uccrnenyer mpaBoBble IMPOIECCHl B MX HMCTOPHUYECKOM DPa3BUTUU. DTO HEOOXOIMMO
1Tl BBISIBJICHUSI TIPEEMCTBEHHOCTH B MPABOBOM PETYJIMPOBAHWY, JIJII HAYYHBIX BBIBOJOB O CBSI3U
TMIOCJIEJHETO C OCHOBOIOJIATAOIIMMK KOHIIENIUSMUA OOIIECTBEHHOTO Pa3BUTHSI, COOTBETCTBUU €I0
TEM COLIMATBHBIM LIEHHOCTSIM, KOTOPBIE ¥ TIOIMTUYECKH, U B HOPMATUBHOW (hOpMe MPU3HAIOTCS TIPU-
OpPUTETHBIMHU Ha IaHHOM 3Tarie. Hayka n3y4aeT NCTOpHIo pa3BUTHS KOHCTUTYIIUM, TEKYIIEr0 KOHCTH-
TYIIMOHHO-TIPABOBOT'O 3aKOHOATEbCTBA.

Hayka KOHCTUTYIIMOHHOTO MpaBa IIMPOKO MWCIIOJb3YeT U CPaBHUTEIBLHO-TIPABOBOM METON
uccrnenoanusi. OH 3aKJII0YAETCs B CPABHUTEILHOM aHaIM3€ KOHCTUTYIIMOHHO-TIPABOBBIX HOPM pas3-
JIMYHBIX CTPaH, PEryIUPYIOIINX OJHOPOAHBIE Chepbl OOIIECTBEHHBIX OTHOLIICHUI. B cpaBHUTEIbHOM
TJIaHe OIICHUBAIOTCS HOPMATHBHBIC aKThl PA3JIMYHBIX CTPAH MHpPA, TOCYIAPCTB, BXOASIIUX B COCTAB
owiBirero Coroza CCP.

B Hay4HBIX UCCIe10BaHHUSIX HEOOXOIMM CUCTEMHBIN OIX0/ K 00BbEKTaM, COCTABJISIONIMM Ipel-
MeT u3ydeHus. Hayka paccmarpuBaeTr camy oTpacib KOHCTUTYLIMOHHOTO TpaBa Kak CHCTEMY, BbISIB-
JISIET ee CTPYKTYpY, ONpeJesisieT COCTABIISIONIE ee JIEMEHTHI, UX COOTHOIIEHHUE, JIMHUM B3aUMO-
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csi3u. [logBepraercs aHaM3y U CUCTEMa KaxJI0ro MpaBoBOro MHCTUTYTa. Ornopa Ha TakoW METO,
KakK CHHTE3, IO3BOJIAET JIeJIaTh OOOCHOBAHHBIE OOOOIEHNUS U BHIBOIEL.

CraTUCTUYECKUI MeTOfl TOMOTaeT BBISBIATh 3((PEKTUBHOCTh JIEHCTBUSI MPABOBBIX HOPM,
OTpeNesATh, UX BIMSHKME Ha OOIIeCTBEHHbIE Iporiecchl. KomnmyecTBeHHBIN (DaKTOp SABJISETCS Bak-
HBIM TIOKa3aTesieM pPeajbHOCTU JEMOKPATUUECKUX MHCTUTYTOB, 3aKPEIUISEMbIX MMPABOBHIMU HOP-
Mamu. [ToaTtoMy Hayka aHaIM3MpyeT CTAaTUCTUYECKUE JaHHbIe, Kacalolmecs Bcex cdep peryiupye-
MBIX OTHOMMEHHOW OTPAC/IbI0 OOIIECTBEHHBIX OTHOIICHUH, U HA UX OCHOBE JIe/laeT HeOOXOIMMbIe
3aKJIIOUEHHUSI.

Meto KOHKPETHO-COIMOTIOTUIECKUX UCCIIEIOBAHUN MpeonaracT oopaieHue HayK K U3y-
YEHUIO TOW COLMAJIBHOM M TMOJIUTHYECKOW C(epbl, B KOTOPOIl MPOUCXOIUT peann3alust KOHCTH-
TYIMOHHO-TIPABOBBIX HOpM. [Ipm 3TOM oOecrieunBaeTcs BBISBIICHUE YCJIOBUH, BO3IECHCTBYIOIIUX
Ha pa3BUTHE OOIIECTBEHHOrO CO3HAHM s, (DOPMUPOBaHKE OOIIECTBEHHOTO MHEHUS M ONTPEICIISIONINX
MOBE/IEHYEeCKHE YCTAHOBKU I'PaX/iaH B OTHOLIEHUU COAEPKAHUS TEX UM UHBIX MPABOBBIX HOPM.
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1.7. UcTopus pa3BuTHA HAYKH
KOHCTUTYIHOHHOTO npasa Poccun

Hayky koHCTUTYLIMOHHOTO TTpaBa Poccru B mocieiHue mouTy TpY YeTBEPTH BeKa Heslb3sl ObLIO
Ha3BaTh CAMOCTOSITENILHOM, TaK KaK OHA BXOJWJIA B COCTAB €JMHON HAYKU «COBETCKOE IOCYy/IapCTBEH-
HOe TMpaBo». Bce HayuHble pa3paOOTKH, CAENaHHBIE B JOOKTAOpbCcKOM Poccru, ObLIM MOTHOCTHIO
OTOPOIIIEHBbI KaK HECOOTBETCTBYIOIIE HOBOW MIECOJIOTMHM MapKCU3Ma-JICHUHU3MA.

B coBetckwmii nepuon cchopMHpOBaach HayKa «COIUATUCTIUECKOTO THIIA» , OTIIPABHBIM TTOCTY-
JIaTOM KOTOPOM CTaJTM OCHOBOIIOJArAOIIHE e MapKCUCTCKO-JIEHUHCKOTO YUeHHUs O TpaBe, rocy-
JapcTBe, IEMOKPATHH.

Hcxonuple Havama MOOBIX MCCIIEOBAHWN 3aKJIIOYATMCh B TMPU3HAHUU COLMATUCTUYECKOTO
XapakTepa COBETCKOTO rOCyAapcTBa, rie KOOl yTBEPAMIOCH TIOIHOE HAPOIOBJIACTHE, JIMKBUANPO-
BaHa KCIUTyaTalis YyeJoBeKa YeJIOBEKOM, TIOCTUTHYTO MOPAIbHO-TIOIMTUYECKOe €IMHCTBO HApOAa
1pu pykoBogsien u Hanpasisonien poau KIICC.

Jlio6oe oTcTyIUIeHHE OT UAEH «COIMATMCTUYECKOTO THIIA» KECTKO MPeceKasloch, M HAyKa MOTJIa
Pa3BUBATHCS TOJILKO HA UX OCHOBE.

OpnHako cka3aHHOE He JaeT OCHOBAaHMSI 3aUePKHYTh BCE UTOTY MCCIEOBAHUI rOCY1apCTBOBE-
J0B TOro neproa. Ecm He yUuThIBaTh UACOJIOTMYECKHE OIIEHKH, TO OOJIBIINE JOCTUKEHHUSI B TTO3HA-
HUM YMCTO MPABOBBIX TEOPETUYECKUX MPOOJIEM OTpaCiIv TOCYIapCTBEHHOTO MpaBa GeCCOpHBL. DTO
OTHOCHTCS K OOIIETEOPETUIECKUM MPOoOJieMaM OTPACIIH, UCCIISAOBAHUIO €€ Crie(PUKU, 0OCOOSHHO-
CTeil ee MpeIMeTa, CIOCOO0B peaT3alliy FOCy1apCTBEHHO-TIPABOBBIX HOPM U T. [I.

Cepbe3Hble UCCIIeI0BaHUS MPOBEICHBI 10 PoOJieMaM CYIIHOCTU TOCYAapCTBEHHOTO CyBepe-
HUTETA, OOIIMX BOITPOCOB HAPOIAHOTO MPEJCTABUTENLCTBA, (POPM HETIOCPEICTBEHHOW IEMOKPATHH.

OnpeneneHHbIA BKJIa]] BHECIa HayKa B pa3pab0TKy ¥ 0O0CHOBaHME OCHOBHBIX TEOPETHUYECKUX
TIOHSTHI Y KaTeropyid, KOTOPHIMHU ONIEPUPOBAIM KOHCTUTYIIMOHHOE ¥ TEKYIIlee rOCYJapCTBEHHO-TIpa-
BOBOE 3aKOHOJATEJIbCTBA, HAYYHOE OOOCHOBAHUE MX COICPKAHUS.

Hayunble pa3paboTKy criocoOCTBOBAIIM MPAKTUIECKOH JIeATETbHOCTH, CBA3aHHOM C CO3/IaHUEM
KOHKPETHBIX 3aKOHO/IATE/IbHBIX aKTOB, CUCTEMaTHU3allel ToCyJapCTBEHHO-IIPABOBOTO 3aKOHO/IATE b~
CTBa.

Oo6pazoBanne Ha mecte ObiBiero Cowoza CCP He3aBHCHMBIX TOCYAapcTB, (popMHpOBaHUE
CaMOCTOSITEJILHBIX TIPABOBBIX CHCTEM B KaXKJIOM M3 HUX O3HAMEHOBAIM HOBBIH 3TAIl B PA3BUTHUH I'OCY-
JIapCTBEHHO-TIPaBOBOM HayKu. B Poccuu oHa ckiaipiBaeTcsi Kak HayKa KOHCTUTYIIMOHHOTO TpaBa.

Hcrnonb3yst TeopeTHUecKuid IOTEHIMAIT TIPEeIIIECTBYIOMIEro STana pa3BUTHs, HayKa rocynap-
CTBEHHOT'O IPaBa OCBOOOKAAETCS OT JOrMaTHUECKOro MOAX0Ia K UCCASIOBAHUIO MPOOJIEM OTPACIIH.

[MpusHanue mpuopuTeTa OOIIEUEeTOBEUYECKUX LIEHHOCTEH, HeoOXOAMMOCTH (hOPMHUPOBAHUS
IPakIaHCKOTO O0IIEeCTBa, OCBOOOXKEHHOIO OT IMI0OATBHOTO OrOCYJapCTBIEHHUS, OTKAa3 OT MOHOIO-
JIMW eUHOW WEOJIOTHH, OT TPUHIIMIA OJHONAPTUAHOCTU CTAHOBSATCS OTIPABHBIMHU TPHHITUTIAMU
KOHCTUTYIIMOHHO-TIPABOBBIX UCCIIEI0OBAHMIA.

N3mensieTcs v Hay4yHasi TPAKTOBKA MPABOBBIX (DOPM PEryIMpoOBaHUsI SKOHOMUYECKOHN KU3HU
ooOmectBa. [lepexon Ha peIHOYHYIO (POPMY XO3SICTBOBAHUS, MOSIBJIEHHE YACTHOW COOCTBEHHOCTU
TpeOyIOT HOBBIX MOJIXO/IOB K TEOPETUIECKOMY aHaIM3y KOHCTUTYITMOHHBIX MOJIOKEHHI B 9TOM cepe.

BaxHpIMU 331a4aMu HAyKU KOHCTUTYLMOHHOTO IpaBa Poccuiickoil ®enepanyy BUASATCS TEO-
perndeckas mpodyiema helepaTUBHBIX OTHOIIIEHHIA, 0OOCHOBaHME KOHIIETIIMIA HOBOW Poccwuiickoi
KoHcTutynum, 3aKpernuBiiieid OCHOBHbIE TIPUHIIMIIBI YCTPOMCTBA rOCyJapcTBa U OOIIECTBa, JaBIIei
OOIIYI0 XapaKTePUCTUKY MCXOAHBIX Haual BCEX KOHCTUTYIIMOHHO-TIPABOBBIX MHCTUTYTOB.

TeopeTrndeckast MbICIIb, CIOCOOHASI OOBSCHUTD, OCMBICIUTD U C(POPMUPOBATH POCCUNCKHIA KOH-
CTUTYLIMOHAJIN3M, HarOosee OJIM3Ka COBPEMEHHOMY 3allafHOMY JIMOepaan3My. DTO He 3HAYMT, UTO

KOHCTUTYIIMOHHBIN cTpoll Poccun konupyeT 3agaHHbie Mofend. Y Poccuu cBo#l myTh, HO TOT MyTh
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HE JI0JKEH OBbITh BAAJM OT JIOPOT, 10 KOTOPHIM JBUXKETCSI MUPOBOE COOOIIECTBO, KPOME TOro, He00-
XOOUMO ITOMHUTDH, YTO 3aCThIBIIASA KOHCTI/ITYI_[I/IH xopoma TOJIBKO TOrga, Korga BC€ €€ CTaTbu YETKO
padoraioT, odecrieurBasi BHITOJTHEHUE BO3JIOKEHHBIX Ha BCEX 3a/1ad.
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1.8. KoHCTUTYIITHOHHOE TPABO
Poccun Kak yueOHast JUCHUILIAHA

Koncrurynmonnoe npaBo Poccun kak ydeOHasi TUCHUIUIMHA — 9TO COBOKYITHOCTh MPABOBBIX
3HaHUH O KOHCTUTYIIMIOHHOM TIpaBe KaK OTPAC/IM MpaBa M Kak HayKe.

MpI yxe 000CHOBAIM BaXHOCTb M3yUeHHsI KOHCTHTYIIMOHHOrO MpaBa Poccum Kak oTpaciu
MpaBa, pacCMOTPENM €e MECTO B CHCTEME HayK, UCTOpHIO pa3BuThs. Kak yueOHasi TUCIMITIMHA OHA
MperofaeTcsl BO BeeX yUeOHBIX 3aBe/ICHHX, I M3ydaeTcs MpaBo B JioOoi dopme. DTO Kacaercs
IOPUMYECKHUX BY30B U (DaKyJIbTETOB, TEXHUYECKUX U IOPUIUYECKUX KOJUIEIKEH, a TaKKe CHCTEMBbI
TIOCJIEBY30BCKOT0 00pa3oBaHus (acnpaHTyphl). KoHctutynmonHoe npaBo Poccry BXOAUT B YKCIIO
00s13aTEJILHO N3yYaeMbIX MPEIMETOB TOCYJapCTBEHHOTO 00pPa30BaTe/IbHOTO CTaHIAPTA.

Panee B maHHBIX yueOHBIX 3aBEJCHUSX M3ydaslach AUCHUILIMHA «[ocymapcTBeHHOE MpaBo».
JIucKyccrst O MOHATHSAX «TOCYIAPCTBEHHOE MPaBO» U «KOHCTUTYLIMOHHOE TPaBO» BO3HUKJIA TABHO
Y He yTHXaeT J10 Hacrosiiero BpemeHu. Panee (10 1991 r.) oHa Benach yyeHbIMU B paMKax Hayd-
HOM TUCKYCCUU, TaK KaK O(PpUIMATIBHO MTPU3HABAJICS TOJBKO TEPMUH «TOCY/IapCTBEHHOE MpaBox». Ceil-
Yac MHOTHE YYeHbIe MBITAIOTCS MMOCTABUTh 3HAK TOXKAECTBA MEXIY MOHSTUSMHU «TOCYIApPCTBEHHOE
MPaBO» M «KOHCTUTYLIMOHHOE MPaBo». OTHAKO 3TH MOHATHUS HE ABJISIOTCS UISHTHYHBIMUA. CHIOp UieT
HE O HAaMMEHOBAHUM, a O cofiepkaHuu. [10 MHEHMIO aBTOPOB, MOHSTHE «KOHCTUTYLIMOHHOE TPaBO»
IApe TOHSTHSI «TOCYJAPCTBEHHOE TIPABO».

Bo-niepBbix, He BCe HOPMBI KOHCTUTYIIMM UMEIOT OTHOILIEHHE TOJBKO K TOCYIapCTBEHHOMY
npaBy (IIpaBa ¥ CBOOO/BI YeJIOBeKa U IpakJaHUHA, MECTHOE CaMOYIIpaBJIeHUE U JIp. ).

Bo-BTOpBIX, TEPMUH «T'OCYIAPCTBEHHOE MPABO» HE OXBAThIBAECT HOPM MEXK IyHaPOTHOTO ITpaBa,
TOI/1a KaK «KOHCTUTYLIMOHHOE MPaBO» YCTAHABJIMBAET UX COOTHOLIEHHUE, ITPABUJIA pa3peleHus KO-
JIV3UIL.

Bo3sHukaer Borpoc — B 4eM MpUYMHA CIIOpa U 3a4eM HEKOTOPhIM OYEeHb XOUeTCsl BEpHYTh Tep-
MUH «T'OCY/IapCTBEHHOE MpaBo»? A MpUYHMHA, HA HAII B3IJIS, B crienyloiieM. He ObiBaeT oO1iecTBeH-
HBIX HayK, OTOPBAaHHBIX OT MOJIMTHUKH, U OCOOEHHO TaKUX 3HAYMMBIX, KAK KOHCTUTYITHOHHOE TIPABO.

locynapcTBeHHOE TpaBO MPHU3BAHO PETYIMPOBATH OOIIECTBEHHBIE OTHOIICHH I, BOSHUKAIOIIINE
B IIPOLIECCE OCYILECTBIICHUS TOCYIAPCTBEHHOM BIacTu. U Te, KoMy KaxkeTcsi, YTO FOCYAapCTBO U €ro
MHCTUTYTBI MOTYT BCE, HAJICIOTCS B paMKax rOCYJapCTBEHHOTO MpaBa MOJYYUTh OTBETHI, KaK 3TOTO
nocturHyTh. Ho, K coxalieHuIo, Takas 3aa4a HeIOCTHKHUMA, U UICTOPUYECKUH OTBIT STO TIOATBEPAMIL.

KoHcTuTynmoHHOe 1MpaBo ropaszio mupe 1Mo oxXBary npeaMeToB n3yueHus. Hopmbl KOHCTHTY-
IIMOHHOTO TpaBa MPU3BaHbl HE TOJIBKO PEryJIMPOBaTh OOLIECTBEHHbIE OTHOIICHUSI, HO M 3aKPETUISThH
OCHOBHBIE YCTOM OOIIIECTBA ¥ TocynapcTBa. K HUM MOXHO OTHECTH: OCHOBBI TOCYAaPCTBEHHOTO (KOH-
CTUTYIIMOHHOTO) CTPOsi; OCHOBBI ITPaB M CBOOOT YeJIOBEKa U rpaxkIaHNHA; (peJiepaTUBHOE YCTPOUCTBO
rOCy/1apCTBa; OCHOBBI M30MPATEIbHOM CUCTEMBI; OCHOBBI CTaTyca JielyTara; CUCTEMY, OCHOBBI Opra-
HU3ALWHU U AEATebHOCTA OPraHOB TOCYIAPCTBA; OCHOBBI U CTPYKTYPY MECTHOTO CaMOYIpaBJIeHUS,
MHCTHUTYTHI I'PaKIAaHCKOTO OOIIECTBA U T. II.

KoHcTuTynmoHHoe mpaBo Mpu3BaHO He TOJIBKO 3aKPETUIATh JeMOKpATUIeCKUe IIEHHOCTH ToCy-
JapcTBa v 0OIIEeCTBA, PUOPUTETHOE MOJIOKEHHE YeJIOBeKa M IpakJaHUHA, CO3aBaTh PaBHBIE PABO-
BbIE YCJIOBUSI JIJIS1 Y9acCTHsI BO BJIACTH, HO U CIIOCOOCTBOBATH (DOPMHUPOBAHMIO OJIATONPHUSITHBIX YCIIO-
BUI ¥ ONTHMAJILHOTO TAKTUYECKOTO M CTPATErMYeCcKOro MpocTopa il MOCTYNATeIbHOTO Pa3BUTHS
o0IecTBa 1 rocyJapcTna.

[MosToMy KOHCTUTYIIMOHHOE TIpaBo Poccru m3ydaeTcs Kak ydeOHasi AMCLMIUIMHA, W 32 Hel
Oymyiee.
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I'maBa 2
OcCHOBBI YUEeHHSI 0 KOHCTUTYI[UHA
A COBpPeMEHHAsI TeOPHUs KOHCTUTYHHOHAJIU3MA

2.1. llonsTHE M 3HAUEHHE KOHCTUTYIIMH KaK 0a30BOro 3aKoHa

B niepBoi#i 171aBe MBI O3HAKOMIJIHCH C TIOHSITUEM KOHCTUTYLMOHHOTO mpaBa. OmHUM 13 00b-
€KTOB M3y4YeHHUs1 KOHCTUTYLIMOHHOTO MpaBa sIBJSAETCS] KOHCTUTYLHS — 0a30BBIN 3aKOH J1I000Tr0 JeMO-
KPaTUYECKOIo rocygapcraa. YTo Takoe KOHCTUTYLMA?

IlepBbie KOHCTUTYLIMM B COBPEMEHHOM ITOHMMaHMHU 3TOTO CJIOBA MOABWINCH B KoHUEe X VII —
Hauyasne X VIII B.

Bo BpemeHa Pumckoil umrnepuu TEpMHHOM «KOHCTUTYIIMs» Ha3bIBAIMCH MMIIEPATOPCKUE
yKasbl, a B CPEIHUE BEKA — AKTHI O (peIepPajIbHBIX BOJIBHOCTX.

B xonue XVII B. Havyanach cepusi AEMOKPATUYECKUX PEBOJIOLUI, BbI3BBAHHBIX MOTPEOHOCTHIO
HEIPOCTOro MepeycTPorCTBa BIacTU. Pa3BuBaomieecst 0OIIECTBO MCKAJIO ONTUMAIbHOE COOTHOIIe-
HIE MKy TOCYJapCTBOM M HAPOIOM, BIIACTHIO ¥ CBOOOION.

KoHcTuTynmsa — BaXXHEMIIMN MHCTUTYT AEMOKpPATHH. [IeMOKpaTnieckoe rocy1apcTBO BCerna
KOHCTHTYIIMOHHOE, HO HE BCSIKOE rOCy/IapCTBO, UMEIoIee KOHCTUTYIIHIO, MOKET ObITh Ha3BaHO KOH-
CTUTYLIMOHHBIM U AEMOKpaTudeckuMm. ITockonbKy 11000My rocy1apcTBy NpHCyIlia TEHASHIMA K 3710-
yHOTPeOIEHUIO BJIACTBIO, TO OJHOW U3 LieJieil KOHCTUTYLIMOHAIM3MA SIBJISIETCS] OrpaHUYEHHe MTPOU3-
BOJIa ITyOJIMYHOM BJIACTH B OTHOLLEHUH ITPaB M CBOOO]] YeJIOBEKA U I'PakIaHHUHA.

CrepoBatesbHO, MaJIo IPUHATh KOHCTUTYLIMIO, HEOOXOAMMO CO3/1aTh PEXKUM €€ HEYKOCHUTEIIb-
Horo coomozaenus. Ho 11st 3Toro ona JoymkHa 3aHMMaTh 0000 MECTO B IIPABOBOM CUCTEME CTPAHBI.

B camom oO0meM Buge KOHCTHUTYIMIO MOXKHO ONPENeUTh KaK HOPMATHBHBIN MPaBOBOH aKT
(MM COBOKYITHOCTB ITPABOBBIX aKTOB), 00JIAIAIONINI BBICIIICH IOPUIMUECKON CHIION M PETYTUPYIONIAN
OCHOBBI B3aIMOOTHOILICHHI YeJIoBeKa (00IIeCTBa) M rOCYIapcTBa, a TAKKE YCTAHABIMBAIOIIUI PHH-
LIMIIbI OPraHU3alMK CaMOoro roCyAapcTBa.

B coBpeMEHHOM IEMOKPAaTUYECKOM I'OCYJAPCTBE HOCUTEJIEM CYBEPEHUTETA U €JUHCTBEHHBIM
WCTOYHUKOM BJIACTU fBJIsSETCS Hapoid. TONBKO OH 0ONajaeT yuypeluTeslbHOW BiacThio. VIMEHHO
M03TOMY KOHCTUTYLIMH PUHUMAIOTCS] HAPOZIOM WJTH OT UMeHH Hapoya. OcoOeHHOCTh CyOBbeKTa, pH-
HUMAIOIIEro KOHCTUTYLINIO, OOYCJIOBIMBAET BAKHEHILYIO UEPTY €€ NOHATHUS: OHA HOCUT YUpeIUTellb-
HbII XapakTep. KoHCTUTYLIMS ydpeskaeT OCHOBBI OOIIIECTBEHHOTO U TOCYJAPCTBEHHOTO CTPOsI, MeXa-
HU3M OCYHIECTBJIEHMS TOCYIapCTBEHHOW BiacTh. OHAa HOCUT YUPEAWUTENBHBI XapaKTep U MOTOMY,
YTO BCE €€ MPEANUCAHUSA SABJIAIOTCS IEPBUYHBIMU U UM HE MOT'YT IIPOTUBOPEUUTD JPyrUe U3/1aBac-
MBIE TOCYJaPCTBEHHBIMU OPraHaMH aKThl.

KoHctuTynmio, 3aHuMaroIyo ocoboe MecTo B MPaBOBOW CUCTEME KaXkOi CTPaHbl, OTUYAIOT
OT APYIUX MPABOBbIX AKTOB U TAKKE €€ YePThl U CBOICTBA, KAK JIETMTUMHOCTb, CTAOMJIBHOCTD, peasib-
HOCTb, BEPXOBEHCTBO. PaccMoTpuM 311 CBO¥ICTBa GoJiee MoApOOHO.

Konctutynusa cuuraercs ae2zumumHoli TOra, KOrjaa OHa IPUHATA 3aKOHHBIM ITyTEM, T. €. B TOM
MOPSAJIKE, KOTOPbIA MPEAYCMOTPEH B AEUCTBOBABILIEN J0 9TOr0 KOHCTUTYLMU. KOHCTUTYLIMM, HABA-
3aHHBIE BOGHHBIMU XYHTaMU U IPYTYMU AUKTaTOPCKUMU PEKMMAaMUA BMECTO IIPUHATBIX paHEe 3aKOH-
HBIM ITyTEM, HE MOT'YT CUUATATBCS JIETUTUMHBIMHU.

JleruTUMHBIM SIBJISIETCS U COCOO MPUHATHSA KOHCTUTYLIMH NTOCPEACTBOM pedepeHayma (Bce-
o0lee ToJOCOBaHKME) WIIM TIPEACTAaBUTENBHBIM opraHoM. [IpoucxomuT 3TO TOrma, Korma paHee
B CTpaHe KOHCTUTYLIMA OTCYTCTBOBAJIA WX AEUCTBYIOIIAs HE UCTIONHAA CBOU (DYHKIIMM U HE MOIJIa
OBITb UCIIOJIb30BAHA U151 IPUHATHUS HOBOMA.
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Bropoii BaxkHOI 4epToil KOHCTUTYLIMU U €€ CBOMCTBOM SIBJISIETCS PEaIbHOCTh, KOTOpasi Xapak-
TepU3yeT KOHCTUTYLIMIO TOTAQA, KOrJa €€ MpeJrCaHus UCIIOJHUMBI U FApaHTUPOBAaHbl B YCIOBUSIX
pekuMa 3aKOHHOCTH U IpaBoropsijika. PeanbHol sBsieTCsl Takash KOHCTUTYLMSI, KOTOpasi Ipeay-
CMaTpHBAeT U TapaHTUPYyEeT HAPOIOBJIACTHE, ITPaBa M CBOOO/IBI YeJIoBeKa U rpakaaHnnHa. KoHctury-
[IM, HE OTBEYAIOIINE STUM TPEOOBAHUSIM, SIBJISTIOTCS (PUKTUBHBIMU. OHU JIeKTapaTUBHBI, HATIOJTHEHBI
COLIMAJILHOW JIEMArorueil U peajbHO HE rapaHTUPYIOT JIEMEHTAPHBIX I'PaXAaHCKUX npaB. PUKTHB-
Hble KOHCTUTYLIMM XapPaKTEPHBI 17151 CTPaH C AaBTOPUTAPHBIMU U HEJEMOKPATUYECKUMHU PEKUMaAMHU.

Crenyroiiee CBOWCTBO KOHCTUTYIIMU — CTaOMIIbHOCTh. CaMasi ctabuiibHasi B MUpPE KOHCTUTY-
st — 310 Konerurymms CIHIA, npunsTas B 1787 1. u feiicTByomas npakTuiecku 6e3 n3MeHEeHUi
10 HACTOSIITIEr0 BpeMeHu. B yeM nposiBisieTcst cTabuIbHOCTh KOHCTUTYINH?

CmabunabHocms KOHCTUTYIMU TIPOSIBIISIETCS] B HE3BIOJIEMOCTH €€ MPEANUCAHN, B COXPAaHEHUH
BBICOKOI CTENIEHN YCTOMYMBOCTU M HEMOJIBEPKEHHOCTH BO3/EHCTBUIO MOJIUTUYECKUX CHUJI, MEHSIO-
muxcs y Biacti. CTaOMIBHOCTD M KECTKOCTh KOHCTUTYIIMM HE TOJIBKO HE MCKJTIOUAeT BO3MOKHOCTH
€e U3MEHEHM s, HO U MpeJIoNaraeT puBeJeHUE €€ B COOTBETCTBUE C HOBBIMM YCIIOBHSIMH COLIUATb-
HOW JeWCTBUTENBLHOCTH. [10CKONBKY KOHCTUTYIIMS OKa3bIBaeT IyOOKOe BO3/IECTBUE Ha BeCh OOIIle-
CTBEHHBIN ¥ MTPABOBOM MOPSIJIOK, HEOMPEIEIEHHOCTh XOTsI ObI OT/IENBHBIX €€ HOPM MOKET IPUBECTU
K HECTAOMJIBHOCTH B OOITIeCTBE. XapaKTEPHBIM ITPUMEPOM SIBJISIETCS] TPArndecKoe COOBITHE OKTSIOPS
1993 r. B Poccun.

Kpaiine Ba)xHO€E 3HaU€HHE UMEET CBOMCTBO BEPXOBEHCTBA KOHCTUTYLIUM.

Onpenensiss eepxoeercmeo KOHCTUTYUMM B IIPaBOBOM CHUCTEME, Ba)KHO OTMETHTb, YTO OHA
He MPOCTO OA30BBIN 3aKOH, HO TAKOM 3aKOH, KOTOPBIT 001aaeT 0cOO0M I0pUAMIECKOMN CHUIION IO CpaB-
HEHUIO C JPYyrMMHU 3aKkOHamU. IIpy 3TOM KOHCTUTYIMS SBJISETCS AKTOM HAWBBICILIEH I0PUINYECKON
CUJIBI, X 3TO 0COO0E CBOMCTBO BBIPAXKAETCS B CJAEAYIOIIEM: €€ HOPMBI SIBJISIIOTCS. OCHOBOIIOJIArAl0IIM
VCTOYHMKOM HE TOJIbKO KOHCTUTYLIMOHHOT'O IIpaBa, HO U JPYrMX OTpacjei MpaBa — IpakaaHCKOro,
a/IMUHUCTPATUBHOIO U JIp.; TEKYILLME 3aKOHbI U APYIi€ HOPMATUBHbBIE aKThl JOJIKHBI IPUHUMAThCS
TOJIBKO YKa3aHHbBIMUA B KOHCTUTYLIMHM TOCYJAPCTBEHHBIMU OpPraHaMH U COOTBETCTBOBATH KOHCTHUTY-
LIMH; TOCYaPCTBEHHbIE OPraHbl, OpraHbl MECTHOT'O CaMOYITPABJIEHU s, IOJKHOCTHBIE JIMLIA, TPaXJaHe
1 X 0ObeIMHEHUS 00sI3aHbI COOMIOAATH KOHCTUTYIIHIO.

BepxoBeHCTBO KOHCTUTYLIMY OCHOBBIBAETCS HA PsAJIE MOCTY/IATOB, KOTOPBIE BHIPAKAIOTCS B TOM,
YTO KOHCTUTYIMSI aKTUBHO YYacTBYeT B IPAaBOBOM PETYJIMPOBAHUU OCHOBHBIX c(hep 0OIIecTBeHHOM
Y rOCYJApCTBEHHOM XU3HU; MPU pa3pellieHu KOHKPETHBIX €]l KOHCTUTYLIMS UCIIOIb3YETCs B pa3-
JIMYHBIX CyNeOHBIX MHCTAHIMSX B KayecTBE MPABOBOTO aKTa MPSMOTO JAEHCTBUS; 0OecTieunBaeTcs
BBICIIIAS] IOPUIMYECKAsl CUJIa KOHCTUTYLIMU U IIPUOPUTETHOE IPUMEHEHUE B MepapX1UU HOPMAaTUBHBIX
IIPABOBBIX aKTOB CTPaHbl; KOHCTUTYLIMOHHBIE KOH(PJIMKTHI ¥ MPOTUBOPEUUs, BO3HUKAIOIINE MEXIY
Pa3IMYHBIMU CYOBEKTAMH TIpaBa, pa3penialoTcss Ha OCHOBE KOHCTUTYIIMOHHBIX HOPM IPU KOPpeK-
TUPYIOILIEM BO3/EHCTBUM KOHCTUTYLIMOHHOTO MPABOCYMS; B OTHOUIEHUM KOHCTUTYLUM MPUMEHS-
eTCsl CHCTEMHOE TOJIKOBAHHUE ISl 00ecreYeH s KOMIUIEKCHOTO BO3/IEHCTBUSI HA TIPABOBYIO CUCTEMY
B LIEJIOM.

BepxoBeHCTBO KOHCTUTYIIMM B MTPABOBOM cucteMe odecnieunBaeTcsi 3(pheKTUBHBIM MEXaHU3-
MOM €e peasIu3alliy U OXpaHbl. Borpocamu obecrnieueHrsi KOHCTUTYIIMOHHOCTY 3aKOHOB U JIPYTHX
HOPMATUBHBIX [TPABOBBIX aKTOB 3aHUMAIOTCS OpraHbl KOHCTUTYLIMOHHOTO KOHTPOJIS (Hag30pa, Cyaa).
VM Hepesiko pUHAIJIEKUT U ITPABO TOJIKOBAaHU S KOHCTUTYLIMOHHBIX oJ10keHui. B Poccun ato Kon-
crutyuroHHbid Cyg PO.

BepxoBeHCTBO KOHCTUTYIIMM B MIPABOBOM CHUCTEME YCTAHABJIMBACTCS HE KaKUM-JIMOO JAPYTrUM
HOPMATHBHBIM aKTOM, a €e COOCTBEHHBIMU HOPMaMH.

[Momo6Hast Hopma ects B Koncrurymmuu P® 1993 1. B u. 1 c1. 15, KoTOpas rmacut: «Konctu-
tyuus Poccuiickoil @enepaiiviy MMeeT BHICIIYIO I0PUANYECKYIO CUITY, IPSAMOE JIEHCTBUE U IPUMEHSI-
ercsl Ha Bcel Tepputopun Poccuiickoit @enepativy. 3aKoHbI ¥ MHBIE IPABOBBIE aKThl, IPUHUMAEMble
B Poccuiickoit ®eneparyu, He AoJkHBI TpoTrBOpeunTs KoHctutymu Poccuiickoit @enepanym».
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[lepeuncrnenHble 1 paccCMOTPEHHBIE CBOMCTBA KOHCTUTYLIMY He ncuepIibiBaoiye. Hemanosaxk-
HBIM €€ CBOVCTBOM SIBJISIETCS TO, YTO, BHC 3aBUCUMOCTH OT KEJIaHWUA TPUHUMAIOIUX €€, KOHCTUTY-
oys enie u [IOJIUTUYECK U JOKYMCHT.

CyIIHOCTh KOHCTUTYIIMH 3aKJTI0YAETCsI HE TOJIBKO B TOM, UTO OHa Oa30BbIN 3aKOH TOCYIapCcTBa
1 00s1a/1aeT BBICIIEH IOPUIUIECKON CHJIOW, XOTS TO — ee IepBelilee W BaHeHIlee Ha3HAYeHHe.
KOHCTI/ITyIlI/IH ABJIACTCA TAKKE IMOJIUTUICCKUM U UICOJTOTHYCCKUM JOKYMEHTOM.

W kak noaumuueckuti 0okymenm OHA OTPaKaeT OIPEAETICHHOE COOTHOIIEHHE TMOTMTHIECKIX
CHJT HA MOMEHT ee pa3paboTKu U npuHATHsA. Ho Takoe COOTHOIIIEHHE MOJTMTUISCKUX CUJT He SIBJISCTCS
HEKUM BBIPaKEHUEM COOTHOIIIEHHS KJIACCOBBIX MHTEPECOB UJIM «PE3YJIbTATOM KJIACCOBOUM OOPHOBI»,
YTO SABJISIOCH HE3bIOJIEMON METOIOJIOrMYeCKOM OCHOBOM COBETCKOUM Hayku. KoHcTUTymms B 1eMo-
KpaTHUYECKOM TOCYAapCTBE — Pe3yJIbTaT MOJUTUYeCKOro coriacus. OHa sBIsSeTCs OOIeCTBEHHBIM
KOMITPOMHCCOM, B KOTOPOM COTJIACOBAHBI TIOJIUTUYECKUE UHTEPECHI, MPEICTABICHHbIC PA3INIHBIMU
HOJIMTUYECKUMU critamu. 1x HWHTEPECHI OTPAKEHBI B KOHCTUTYLIUN B TON MEpE, B KaKOH UX yaajioCb
OTCTOATD U COITIACOBATHL C APYT'UMHU INOJIUTUICCKUMU CUTAMU. P%YMCCTCH, 6OJII)IHC YUYTCHBI MHTEPECHI
TeX MOJMTUIECKHUX CHI, Ube BIMSHKE B OOIIECTBE OKA3aJIOCh 00JIee CUITbHBIM WJTH JIaXke — OTpe/iesis-
oM. VIMEHHO 3TO sIBJIsieTCs IJIaBHBIM, a He KJIacCOBast CYIITHOCTb.

KpOMe TOro, KOHCTUTYLMA BCErga OOJIKHA 6bITI) HNIACOJOIr'MYECKUM JOKYMEHTOM, TaK KdK OHa
Bceryia ycrpemieHa B Oyayiiee. Ee ueonorndyeckuii XxapakTep 3aK/I04aeTcs B TOM, YTO OHA BhIpa-
kKaeT onpeesieHHOe MUPOBO33peHre. KOHCTUTYIMS eKIapupyeT BaKHeWIe IIEeHHOCTH — TpaBa
YeJsloBeKa, JIEMOKPATHUECKUe WHCTUTYTHI, YaCTHYI0 COOCTBEHHOCTh, CBOOOy SKOHOMUYECKOU es-
TEJILHOCTH, COCTABJISIIONINE OCHOBY KOHCTUTYIIMOHHOTO CTPOSl. DTU IIEHHOCTU — CTepXkeHb JHOe-
PATBHO-IEMOKPATUIECKOM MICOJIOTUN — 3AIUINAIOTCS U OXPAHSIOTCS.

Bce BBIHICTICPEYNCIICHHOC ONPEACIACT 3HAYCHNC KOHCTUTYIIUH KaK 6a3bI IJIA pa3BUTUSA AEMO-
Kparudeckoro odmectBa. OTcioa ¥ Ha3BaHUe — 0a30BbIi 3aKOH.
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2.2. CTtpykrypa, ¢popma nu QyHKIUM KOHCTUTYIIAN

HemanoBaxHyo poJib B ySICHEHUU U BOCTIPUSITUM KOHCTUTYLIMU UTPAET ee CTPYKTypa. B mupo-
BOU MPaKTHKE CJIOKUIACH BBIpAaOOTaHHAS B TeUSHHE CTONICTUI (popMyrpoBKa: «[IpUHSTHIN OPSAIOK
OPraHU3aIMOHHOTO CTPOEHHs] KOHCTUTYLIMH, BHYTPEHHEH COIJIACOBAHHOCTH €€ COCTABHBIX YacTei
U TIOCJIE/IOBATEIbHOCTD UX PACTIONOKEHUST Ha3bIBAETCSI CTPYKTYPON KOHCTUTYIIMN.

[NoHsiTHE U ysCHEHHE CTPYKTYPbl KOHCTUTYIIMHM MMEET BaKHOE 3HAYEeHHE ISl TOHNMAaHHUS ee
KOHIIETIIINH, TIOCKOJIbKY KaX[asi €€ 4acTh — JIEMEHT O0IIel KOMIO3UIMY TOr0 HOPMATUBHOTO Tpa-
BOBOTO aKTa.

KoHcTuTynmm no cBoeii CTpyKType pasiiudHbl. DTO OOBSICHSIETCS He TOJIBKO M30PaHHON Kak-
JIOM cTpaHou (hopMOit TTpaBJIEHU S, CYIIECTBYIOIIUM B HE MOJIMTUYECKUM PEKUMOM, TEPPUTOPUATTH-
HBIM YCTPOWCTBOM U APYTUMH (paKTOpaMu, HO M HICTOPUUECKUMU YCJIOBUSIMH MPUHSATUSI KOHCTUTY-
1uu, u ee popmoil. OTHAKO CTPYKTYpe KOHCTUTYLIMI HOBOTO TIOKOJIEHHSI, 32 PEAKUM UCKIIIOYEHUEM,
npucyIe MHOTO o01ero. VX cTpykTypa BKJIIOUaeT, Kak MpaBuiio, mpeamOyity (BBeieHHe), OCHOBHYIO
YacTb, 3aKJTIOUUTEIIbHBIE TTOTOKEHHUSI.

B HEKOTOPBIX KOHCTUTYIHMSIX [UIsI TUIABHOTO Tepexoa OT OMHOKM YacTH K APYrod MMeeTcs pas-
JieJ1 — TIepeXO/IHbIe MOJI0kKEHUs (Harpumep, Hata poccuiickas Koncturymus 1993 r. umeer 3tot pas-
JieJ1, a TIPEIbIIYIINE HET).

Kak mpaBuio, KOHCTUTYIIMSI HaYMHAETCS C MpeaMOysibl. DTO BaKHAs 4YacTh KOHCTUTYIIWH,
B KOTOPOM YKa3bIBAIOTCS 11EJIM €€ IPUHSATHUS, 3aJa4H, IPUHIIMIIBI, B Hee 3aJI0)keHHble. OHa BBICTyIaeT
B KaQuecTBEe OPHEHTHPA, TOMOTAIOIIEro JIyUIlle TOHSATh OCHOBBI TOCYAAPCTBA, €ro LeIH U 3a1a4H, CIo-
COOCTBYET BEPHOMY TOJKOBAHMIO U TIPABUJILHOMY IIPUMEHEHHIO CTaTeid KOHCTUTYIMH. B mpeamOyiie
Koncrurynumn Poccun cocpennotoueHsl Takue 6a30Bble OOIIECTBEHHbIE IIEHHOCTH, KaK TPakJaHCKUI
MUD U corjlacue, JIIoOOBb U yBaxeHue K OTedecTBy, MPeeMCTBEHHOCTh TIOKOJIEHUM, HE3bI0JIEMOCTh
JEMOKPATUYECKON OCHOBBI, Bepa B IOOPO M CIIPaBEIIMBOCTh M Jp., 3HAYUMOCTb KOTOPBIX HECO-
MHEHHA. Bce KOHCTUTYIIMOHHBIE TIOJIOKEHHUsT IOJKHBI COOTBETCTBOBATh MPOBO3IJIAICHHBIM B TIpe-
amOyJie UICXOAHBIM TPUHIUIAM U TOJIKYIOTCS, T. €. TOHUMAIOTCS, B COOTBETCTBUHU C HUMHU.

[TpeamOyna KOHCTUTYIIMY, yKa3bIBasi MOTHBBI, KOTOPBIE OMPEEISIOT ee CoAepkaHue, Moguep-
KHMBaeT, YTO OHA SIBJISIETCS OPraHMYEeCKOW YacThio TeKcTa 0a30BOro 3akoHa: 6e3 Hee ObUIo OBl TPY.-
Hee NMOHUMATh CMBICII KOHCTUTYIIMY U PEeaIM30BaTh €€ MONOKEHUsI TOKHBIM o0pa3zoM. [IpeamOya
HE COAEPKUT HOPMATUBHBIX MPENUCAHUIA, TOITOMY Ha Hee He cchlIaloTcs. Bmecte ¢ TeM, sIBIssACh
COCTaBHOW YacCThIO TEKCTA KOHCTUTYIIMM, TpeaMOyJia onpeiesisieT MOTUBBI ee puHsATHs. [lonoxenus
npeamOyJIbl IMEIOT BasKHOE TIOJIMTUYECKOE, MIEOOrMIECKOe 3HAUCHUE, BHICTYTIAIOT B KAUYECTBE CBOE-
00pa3HBIX OPHUEHTHPOB, CIIOCOOCTBYIOT HAUOOJIEe MOJTHOMY NTOHUMAHUIO Y TIPUMEHEHUI0 OCHOBHBIX
KOHCTUTYIIMOHHBIX MO3ULIUH.

Hanee 3a mpeamOyJoil cieayeT OCHOBHAsl 4acTh KOHCTUTYIMH, KOTOpasi OOBIYHO COCTOUT
u3 oo1Ielt yactu (0OIMX MPUHIIMIIOB, OCHOB KOHCTUTYIIMOHHOTO CTPOSI M JIp.) U CIEIYIONIMX TJIaB:
0 TIpaBax, CBOOOAX 1 OOS3aHHOCTSIX T'PaKJIaH; O CUCTEME M CTaTyce OPraHOB rOCYJapCTBEHHOM BJia-
CTHU ¥ UX B3aMMOOTHOIIIEHHUSIX; 00 OpraHax MECTHOTO CaMOYTIPABJIEHHSI; O TEPPUTOPHATIEHOM YCTPOWi-
CTBe, a B (peaepaiysax — o mpapax (enepaiuun 1 ee CyObeKTOB; O TOCYJApPCTBEHHOW CHMBOJIHMKE;
O TIOPsIIKE U3MEHEHHSI KOHCTUTYIIHH.

Bo BcTynuTensHOM 1aBe 3aK peruisioTCs IPUHIMITHATBHbIE OCHOBBI KOHCTUTYITMOHHOTO CTPOSI:
HApOJIOBJIACTHE, CyBEPEHUTET, TPU3HAHKUE ITPAB ¥ CBOOOJ BHICIIIEH IEHHOCTHIO, IPaBa HAIIMOHAIBHBIX
MEHBIIIUHCTB U T. T1.

Bo MHOIrMX KOHCTUTYIMSIX HOBOTO TOKOJIEHHsI HA TIEpBOE MECTO BBIHECEHA IJlaBa O MpaBax
1 cBOOOax uesoBeka u rpaxaanuna (Mramus, I'epmanusi, Poccus u 1p.). MecTto 3T 171aBbI B CTPYK-
Type KOHCTUTYIIMM OTpaXkaeT 3HaYeHHe, KOTOpOoe MpHUIaeTcsl mpodieMe mpaB U cBOOOI B JaHHOM
CTpaHe.
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Pacrnionoskenrie HOpM KOHCTUTYIIMM 00 OpraHax rocyaapCTBEHHOHM BJIaCTH 3aBHUCHT, KaK Ipa-
BUJIO, OT M30paHHOW JAHHOW CTPaHOU (hOpMBI TIpaBJieHHs1. B MOHApXUsX Ha IEPBOE MECTO BEIHOCUTCS
I71aBa O MOHapxe. 3aTeM pa3MelIaloTCs IJIaBbl O apjaMeHTe, O TPABUTENIBCTBE, O CYJEOHBIX OpraHax.
B nmapnameHTapHBIX pecnyOnuKax criepBa WET IlaBa O MapiamMeHTe, 3aTeM — O IJ1aBe rocylapCcTBa
Y TIPaBUTENbCTBE, B TPE3UAECHTCKUX — O PECITyOIMKe; B CMEIIAHHBIX MOZESIX MPABJIEHUS Ha TIEPBOe
MECTO ITOMENIEHa I1aBa o npe3uaeHTe. HopMbl 0 cTaTyce rocyjapcTBEHHbIX OPraHOB B KOHCTUTYLIMSIX
JEMOKPATUYECKUX CTpaH (POPMYJIUPYIOTCS B COOTBETCTBUM C IIPUHLIUIIOM Pa3/IeJIeHUs] BIACTEH, HO,
pazymeercs, ¢ y4eTom cretipuky (hopMbl IPABIEHUS 1 OCOOEHHOCTEN TEPPUTOPUATBHOTO YCTPOH-
CTBA.

[NepexonHbie ¥ 3aKTIOUUTENBHBIE TIOJIOXEHUSI C(HOPMYIHMPOBaHbI OOBIYHO HE B BHIE CTaTeH,
a CIUIOLIHBIM TEKCTOM, U Yallle BCErO B HUX COAEPKaTCsi HOPMbI O CPOKaxX BCTYIUIEHUS OTAEIbHBIX
cTaTell KOHCTUTYLIMU B CUJTY, OPSIOK 3aMEHbl HEKOTOPhIX KOHCTUTYLIMOHHBIX UHCTUTYTOB HOBBIMHU.

3TO MO3BOJSIET TUIABHO MEPEUTH OT OJHOWM 3aKOHOIATENIbHOW Oas3bl K JAPYrou, He oOpeMeHsis
HacesieHue. He MeHee BakHOe 3HaYE€HUE, YEM CTPYKTypa KOHCTUTYLIMH, UMEET ee hopma.

Dopma KoHCmumyyuy — To Cocod OpraHU3alMK 3aKTI0UYEHHOTO B Helt MaTepuana. [1o opme
KOHCTUTYIIMSI MOJKET COCTOSITh U3 OTHOTO MJIA HECKOJIbKMX HOPMATHBHBIX aKTOB. KoHCTHTYIHMM GOITB-
IIMHCTBA CTPaH MHUpPa — 3TO €AWHBII HOPMAaTHBHBIM IPABOBOM aKT BBICIIEH IOPUAMYECKON CHIIBI
(nmanpumep, Poccust, Utanus, I'epmanus u ap.). Bmecrte ¢ TeM KOHCTUTYLIUS MOKET ObITh IOCTPOEHA
Y B BUJIE COBOKYITHOCT HOPMATUBHBIX aKTOB, OOJIaJAIONINX BBICIIEH I0pUIudecKoi cunoi. Hanpu-
Mep, Korcturynms Kanaisl cOCTOMT U3 HECKOJIBKUX BaXKHBIX aKTOB: «KBeOekckuit 3akon» 1774 r.,
«KonctuTynmonusli 3akoa» 1791 1., «3akon 00 o0beaunennn Kanaap» 1940 r., «3akon o Bpuran-
ckoit CeBepHoit Amepuke» 1867 r., «KoHcTuTynmoHHbIi 3akoH» 1982 1. 11 1p. Heodxonumo nMeThb
B BUJY, UTO B psAJE CTPaH, NPUHSBIIMX KOHCTUTYLIMIO KaK €IWHbII HOPMATHUBHBIN aKT, UMEIOTCS
JOMOJIHUTENbHBIE aKThl, IMEHYEMble KOHCTUTYLIMOHHBIMM, WJIM OPraHUYECKUMU 3aKOHAMU (HarpH-
mep, [IBenwms, Ucnanus, @paniust). XoTss OHU U CYUTAIOTCS KOHCTUTYLIMOHHBIMHU, IO (popMe — 3TO
CaMOCTOSITEJIbHbIE aKThl, HE BKJIIOYAIOIMECS B TEKCT KOHCTUTYLIMU. HO Takue 3aKOHBI MMEIOT Cyle-
CTBEHHOE 3Hau€HUeE /151 IPUMEHEHU S OTAE/IbHBIX [TOJI0KEHUI KOHCTUTYLIUMH, U UX IPUHATHE HEPEAKO
MPEINHUCaHO B TEKCTE caMOi KOHCTUTYLIMU. B Poccum 310 KOHCTUTYIIMOHHBIE 3aKOHBI. [1o opuanye-
CKOM cuiie OHU Bce ke cTosiT Huke Koncrurynuuu P® u He sBASIOTCA ee 4acTsMU.

[TpyHUMAIOT KOHCTUTYLIMIO JUIs1 TOTO, YTOOBI OHA (DYHKIIMOHAJIBHO ObLIA IMOJIe3Ha OOIIECTRY,
ObL1a CIIOCOOHA OrPaHMYMTh MPOU3BOJ IMYOIMYHON BJIACTH B OTHOILIIEHUH YEJIOBEKa, ero MpaB U CBO-
601. [ToaToMy Kask/1asi KOHCTUTYITUS BBITIOHSIET OIpe/ie/ieHHble (DYHKIMM, KOTOPbIE PACKPHIBAIOT €€
COIMAIbHOE Ha3HAUEHUE U XapaKTEePU3YIOT OCHOBHBIE HAIIPABJICHUS €€ BO3/ICHCTBHSI Ha OOIIECTBEH-
Hble OTHOIIEeHUS. VIcX0s N3 CKa3aHHOT0, MOKHO CAEJaTh BBIBOJ O TPEX BaXKHEHIIMX (PYHKIIMUSIX KOH-
CTUTYLIMU: IOPUINYECKON, TIOIMTUUECKON U UAEOJOTUYECKOM.

FOpuouueckas pyHKIUSA 3aKIII0YaETCS B TOM, YTO KOHCTUTYIHUS, Oyay4rd Oa30BBIM 3aKOHOM,
SIBJISIETCS BXHEWITMM MCTOYHUKOM TIpaBa, HOPMbI KOTOPOrO OOJaJaloT BBHICIIEW OPHINYECKOM
CWJIOH U JIeKaT B OCHOBE BCEW CHCTEMBI IIPAaBOBOT'O PETYJIMPOBAHMUS.

Toaumuueckast (PyHKUMSI KOHCTUTYLIMM 3aKJIIOYAETCS B TOM, YTO MOJMTUYECKUH IpOLIECC,
B KOTOPOM TaK WJIM MHAY€ YYaCTBYIOT BCE MOJMTUYECKUE CUJIbI, OCYLIECTBIISIETCS] HA OCHOBE ITPaBUII,
YCTAHOBJICHHBIX KOHCTUTYITMEN. [ToMTHYECKHiA TPOLIECC OXBATHIBAET pa3InuHble (POPMBI, CIIOCOObI
Y HalpaBJIeHUs MOJIUTUYECKOW JEATEIbHOCTH; M0 CYIIECTBY — 3TO MOPSAAOK (PYHKIIMOHUPOBAHUS
MOJIUTUYECKOW CUCTEMBI, €€ MHCTUTYTOB. C U3MEHEHNEM HOPM KOHCTUTYLIMM BHOCSITCSI ONpe/IeNeH-
Hbl€ U3MEHEHHS U B MOJIMUTUYECKUI TIPOLIECC.

Npneonornueckas (pyHKIMSA KOHCTUTYLIMH 3aKJTI0YAETCS B TOM, YTO OHA BBICTYIIAET CPEACTBOM
U/ICOIOTMYECKOTO BO3eNCTBHS. KOHCTUTYIIMS UrpaeT OOJIbIIYI0 BOCITUTATENIBHYIO POJIb, YCTAaHABIIH-
Basi OCHOBBI B3aMMOOTHOIIEHUI rOCYIapCTBa M YeJIOBEeKa, rOCyIapcTBa U OOIIECTBA, OCHOBAHHBIC
Ha UX B3aMMHOW OTBETCTBEHHOCTH.
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Hannune nneonornyeckoit (byHKIMY HEJb351 OTOKAECTBIIATh C TOCYIaPCTBEHHOW UJIEOIOTHEN,
KOTOpasi MHOT/IA 3aKJIa/IbIBAETCS B TOTAIMTAPHOU KOHCTUTYLIVH.

ITocKOMIBKY KOHCTUTYIIMOHHBIM PETYJHMPOBAHMEM OXBAaTHIBAIOTCSI HamOosee BakHbIE OOIIe-
CTBEHHbIE OTHOILIEHH ], TO BO3MOXHA KJ1accudukanus pyHKIMNA KOHCTUTY MM O cofiepKaHuIo: IKO-
HOMUYECKAsl, COLMaJIbHAsI, KYJIbTYPHasl; IO MEXaHW3MY BO3JEUCTBUSA: PEryIsTUBHASL, OXPAHUTEIb-
Hasl, 3alllMTHAas1, KOOPAUHALMOHHAS, FApaHTUPYIOLIas U JIp.

Crumynupyiomye 1 co3ugaresibHble CBOMCTBA KOHCTUTYLIMU NPOSIBJIAIOTCS B YCTAHOBJICHUU
elo 1elell M 3a/1a4 pa3BUTHs OOIecTBa M rocygapcrBa. KOHCTUTYIMS BBICTYMAeT BBICIIUM TIOJIH-
THKO-TIPABOBBIM OPUEHTHPOM TaKOTO Pa3BUTHsI, CPEACTBOM M CIIOCOOOM COIMATBbHON OpUEHTALIUH.
[TporpamMMHO-Lie/IEBbIE TONOKEHUsI KOHCTUTYLIMU JAl0T HOPMATUBHBIA MPOTHO3 M OCYILECTBJISIOT
MIPEBEHTUBHOE PETYJIMPOBAHUE, ONPEALNSIOT TpeOOBaHMS K BOSHUKHOBEHUIO HOBBIX OOIIECTBEHHBIX
otHoreHuil. [IpoBo3rnamenue Poccuiickoit ®enepaiyy AeMOKpaTUUECKUM (peepaTuBHBIM IPaBoO-
BBIM FOCYJIAPCTBOM C pecITyOTMKaHCKOU (popMoit mpasyieHus (4. 1 ¢T. 1) ICXOAUT KaK U3 CYIIEro, Tak
Y U3 JOJIKHOTO; ONpEesisieT BhICIIME CTpaTernyeckye LeIu U 3a4a4u Pa3BUTUsI POCCUICKOH rocy-
JIapCTBEHHOCTH, TIPEKE BCETro CBSA3aHHbBIE C 00OralieHNeM ee JeMOKPATUIEeCKOTo MPaBOBOTrO MOTEH-
nuasa.
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2.3. IlopsaaoK NPUHATHS 1 U3MEHEHNS KOHCTUTYIUH

[Nopsinok NpUHSTHS KOHCTUTYLIMI UMEEeT YeThIpe Pa3HOBUIHOCTH: OKTPOMPOBAHUE, IIPHUHSTHE
yupeMTeIbHBIM (KOHCTUTYIIMOHHBIM) COOpaHueM, MPUHSTHE MapaMeHTOM, TPUHSATHE MyTeM Bce-
HApPOJIHOTO TOJI0OCOBaHUS (pedepeHayma).

OKTpOoupOBaHHBIE — ITO IAPOBAHHBIE, T0KAIOBAHHBIE BJIACTIO MOHApXa KOHCTUTYLIMU. OKTpO-
MPOBAaHUE KOHCTUTYIMI OBUIO XapaKTepHO B MPOILJIOM B OCHOBHOM JJIsi aOCOJIIOTHBIX MOHApPXHI.
[Tpu 3TOM B cCaMUX KOHCTUTYLUSIX TIPSMO YKa3bIBAaJIOCh HA UX OKTPOMPOBAHHBIN XapakTep. OKTpou-
POBaHHBIMH CUUTAIOTCS TaKKe KOHCTUTYLIUH, pa3paOOTaHHbIE U JaPOBAHHBIE METPOTIOIMSIMHA CBOMM
KOJIOHUSIM ITPU OCBOOOXKIEHUH OT KOJIOHUAJIBHOTO TOCMIOACTBA. Takue KOHCTUTYLIMH ObUTH TApOBaHBbI,
Haripumep, BenmkoOpuranuein HeKoTopbiM ctpaHam Adgpuku. B Poccuu Takast monbiTka Oblia crie-
nana Hukonaem II 17 oktst6pst 1905 r. mytem uznanus Manudecra o JapoBaHUUA CBOOO]I.

B npakTike cOBpeMEHHOI0 KOHCTUTYLIMOHAIU3MA YKE ITOYTU HE BCTPEYAETCsl OKTPOMPOBAHKE
KOHCTUTYLIMH.

Yarme Bcero Juisi pa3paOOTKU M MPUHATHS HOBOW KOHCTUTYIIMHM, a MHOTZA U JJIsl BHECEHUS
B Hee CyIIeCTBEHHBIX M3MEHEHUI, co3bIBaeTcsl YupeauTenbHoe coopanue. [lopsaaok ero nzdpanus,
OpraHu3aIs JeSITeIbHOCTA U KOMIETEHIHS OIPEIesIIIOTCS CAMON KOHCTUTYIMEH WU CTIeIATbHBIM
3aKOHOM.

Bnepsoie YupenurensHoe coopanue 0uto cozano B CIIIA B 1878 r. B @unanenspuu. Puna-
nenb(UICKUI KOHBEHT COCTOSUT U3 Ha3HAUEHHBIX B HEro 74 JeyieratoB M 3acefiajl YeTblpe Mecslla.
Bo ®pannuu YupeautensHoe codpanue 0buto co3BaHo B 1791 r. B nayipHeineM co3bIB yUpeIuTeib-
HBIX COOpaHMIA TIOYYHJT JOCTATOYHO MIMPOKOE PACTIPOCTPAHEHHE.

B Poccun mnocne cepxeHuss MoHapxuum BpeMeHHOe NpaBUTENBbCTBO YyKe B JeKJapalyu
or 2 mapta 1917 r. mpoBO3IIACKIIO CO3BIB YUPEeIUTEILHOTO coOpaHus, a 25 mMapTa ObUIO CO3/1aHO
Ocoboe coelanye 1ist IOATOTOBKY MPOEKTA TMOJOKEHUsI O ero Beidopax. YdupenutenabHoe coopa-
HuUe ObUTO N30paHo B HOsAOpe 1917 1. o MapTUTHBIM CITUCKaM Ha OCHOBE TIPOTOPIIMOHATBHON N30H-
parenbHOI cucteMbl B coctae 707 nmemytatoB. AGCOMIOTHOE OOJBIIMHCTBO TOJIOCOB OBUIO OTIAHO
scepaM. BoJbIIeBMKM MOMYYMIM Ha BBIOOpax MeHee 25 MpPOLIEHTOB TOJIOCOB, HECMOTPsSl Ha TO,
YTO BBHIOOPHI MPOBOAMJIMCH YK€ TMOCTIE 3aXBaTa MMHU BJIACTU B CTpaHe. YUpeauTeJbHOe coOpaHue
HE CMOIJIO IPUHSATh PEelIeHui, KOTopble Obl orpeaenviv (opMy MpaBieHUus 1 KOHCTUTYIIMOHHBIH
crpoit Poccyn, Tak kKak OHO OBbLJIO HACUJIBCTBEHHO PACIyYIIEHO OONbIIEBUKaMU B HOUb Ha 20 siHBaps
1918 r., T. e. myTeM MpsIMOTO 3aXBaTa BJACTHU BOOPYKEHHBIM ITyTEM.

[Inpokoe pacrnpocTpaHeHre CO3bIB YUPEIUTEIBHBIX COOPaHU IOMyYrJI rociie Bropoii mupo-
BOI1 BOMHBI. B OHMX cTpaHax ydpeauTesbHble cOOpaHust M30MpaMCh Ha OCHOBE BCEOOLTHMX U Tpsi-
MBIX BHIOOPOB; B IPYTHX — CO3/IaBATUCH ITyTEM JIeIErMPOBaHMS TOCYIApPCTBEHHBIMU OpraHaMu, TIOJTHU-
THUYECKUM TMapTUSMHU M OOIIECTBEHHBIMHU OPTaHU3ALMAMHU, COIMATBHBIMU M MTPO(ECCUOHATBHBIMU
rpyNmamMy CBOMX TpeJcTaBUTENEl; B TPETbUX — paHee M30paHHbIN MapiaMeHT ObUT MpeoOpa3oBaH
B yupeautesbHoe coopanue. OCHOBHOW (PYHKIMEH yUpequTesIbHbIX COOpaHuil Oblla TOJIBKO pa3pa-
00TKa WM pa3paboTKa M MPUHSATHE HOBOM KOHCTUTYIIMH, ITOC/IE Yero OHM PacycKaiuch. B HekoTo-
PBIX CTpaHax yupeAuTeIbHbIE COOpaHUs TIOCIE OCYIIECTBICHHS] STOW (DYHKIIUH MPOIOIIKAIIH BBITION-
HSATH MOJTHOMOYHS MapJiaMeHTa.

Hexkotoprle coBpeMeHHbIe KOHCTUTYLIMU OBbUTH ITPUHSTHI ITyTEM BCEHAPOIHOTO OJIOCOBAHUS —
pedeperayma. ITOT Crocod MPUHATHS KOHCTUTYLMI OIEHUBAETCS CHEIUATNCTaMH KOHCTUTYIIH-
OHHOTO TpaBa HeOTHO3HAYHO. Eciin KoHCTUTYLMS pa3paboTaHa CrelUalbHO CO3BAaHHBIM JIsI 9TOTO
yUpeMTeIbHBIM (KOHCTUTYIIMOHHBIM) COOpaHUeM, MapJaMEHTOM WM JPYTMMH aHAJOTUYHBIMU
MIPEJCTABUTENILHBIMU YUPEKACHUSIMH, a 3aTeM IPOBOAUTCS pedepeHayM AJisl YTBEpKICHUsl pa3pa-
OOTaHHOTO MPOEKTA, TO ITO BIOJHE OTBEYAET COBPEMEHHBIM TPeOOBAHUAM IeMOKpaThu. B aToMm city-
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Yyae HapojI BBIPakaeT CBOIO BOJIIO, OTBEYast HA BOMPOC «3a» WU «IIPOTUB» MPUHATHS HOBON KOHCTH-
TYLUH.

OpnHako Ha pedepeHyM MOXET BHIHOCUTBHCSI TPOEKT KOHCTUTYLIMH, TIOATOTOBJIEHHBIN 3aXBa-
THUBILIEH BJIACTb BOGHHOM XYHTON WJIM PYKOBOJSIIEN BEPXYILIKOW €AMHCTBEHHON NPABAIIEH MapTHH.
B ycioBusix MaccoBbIX perpeccuil U JaBjeHUsl CO CTOPOHBI BJIACTHBIX CTPYKTYp, KOrga cBodona
BBIOOpA OTCYTCTBYET WJIM CUIILHO Or paHUYEHa, U30MpaTesd OA0OPSIOT U peaKIIMOHHbIE KOHCTUTYLIUH.

dopma NMpUHATUS KOHCTUTYIIMIA MapIaMEeHTOM XapaKTepHa B OCHOBHOM JJIsl OBIBIIMX COIIMA-
JMCTUYECKUX cTpaH. [IpuHrMaeTcst oHa KBATM(UIIMPOBAHHBIM OOJNBITMHCTBOM. Tako# crnocod npu-
HATHS KOHCTUTYIIMIA ObLT M B HEKOTOPBIX IEMOKPATHUECKHMX rOCyAapcTBax (Hampumep, B ['perin).

BHeceHne B KOHCTUTYLIMIO TONPABOK — sIBJIEHUE Hepeakoe. KOHCTUTynusl — He 3acThIBILIAs
[J1bI0A TOTMAaTUYECKUX TOJIOKEHH, a )KUBOM OPraHm3M, MPeObIBAIOINI B KOHCTUTYITHOHHOM Pa3BH-
TUU. BOBIIMHCTBO KOHCTUTYLIMI MUpa npetepnenu u3MeHeHus. Co Bpemenu npuHATHsA KoHcTury-
yu CIIA 6bu10 BHeceHO 27 monpaBok (mpemsyioxenuit o nepecmorpe Koncrutyrmm B Konrpecce
CIHIA paccMaTpuBasioch 6ojiee JeCATH ThICAY).

Hpyrue crpansl (1axe 6onee yacto, yem CIIIA) Takke BHOCHIIU TOIPABKU B CBOM KOHCTHTY-
M.

B Koncrurymmio Poccuiickoit @eneparpu 1978 r. B koniie 80-x — Havyane 90-X IT. ObLJIO BHE-
ceHo Oonee 300 mompaBoK, YTO, ECTECTBEHHO, MOBJIMSJIO HE TOJIBKO Ha «OYKBY», HO U Ha «IyX» JeH-
crBoBaBileil Torga KoHctutynyu. 9To Mo3BOJISIET TOBOPUTH O CyllecTBOBaHMM B Poccun He nistu
(1918, 1925, 1937, 1978, 1993 rr.), a 111eCTH KOHCTUTYIIUMA.

B TO Xe BpeMs KOHCTUTYLIMM HEKOTOPBIX CTpaH BBHJY KECTKHUX IPABUJ BHECEHUS] B HUX
MIONPABOK OCTAJIMCh HEU3MEHHBIMUA CO BPEMEHM MX NpUHATUA (Harpumep, Koncrutynusa Anonun).
He cymiectByer npoGieM U3MeHeH!s1 KOHCTUTYLIMH, €CITH peub UIET O IepecMOTpe THOKOM KOHCTUTY-
UK. DTO OCYIIECTBIISAETCS MyTeM MPUHATHS OOBIYHOTO 3aKOHA. Be3 BCAKMX CII0KHOCTEN BHOCHIIHChH
moOble TIONPABKM B COBETCKME KOHCTUTYIIMM U B KOHCTUTYIIMM JIPYTHX CTPaH, XOTs U MpeaycMar-
puBaoch TpeboBaHUE KBATU(DUIIMPOBAHHOTO OOMBIIMHCTBA B MajaTax Bepxosnoro Cosera CCCP
WJIX B BBICIIMX MPEJICTAaBUTENIbHBIX OpraHax Ipyrux couuanucruyeckux crpad. Ho Bepxosneiii CoBer
He ObUI MapJIaMeHTOM, & KOHCTUTYIIMS, XOTs U cunTanach OCHOBHBIM 3aKOHOM, TAKOBBIM TIO CYIIIe-
CTBY He ObLJTa, TAK KaK CTPAaHOW PYKOBOIWJIA IO CBOMM MapTUIHBIM MPaBHJIaM OrOCYJapCTBICHHAS
KIICC, kak Ol 9TO HU MaCKHPOBAJIOCh.

3HAUUTENIBHO CJIOKHEE NEPECMOTPETh KECTKME KOHCTUTYLMHU. [[/151 MX u3MeHeHus npeaycmar-
puBaercsi TpeOGoBaHKMe KBAIM(PHUIIMPOBAHHOTO OOJIBIIMHCTBA B TMapjlaMeHTe, a KpoMe TOro, B psije
CTpaH TPeIyCMOTPEHO yTBEPKAEHHE TMOMPABOK Ha pedepeHayMe WM OOJNBIIMHCTBOM CYOBEKTOB
dbeneparyu, ecnu pedsb UAET O (helepaTUBHBIX rocyaapcTBax. M3BecTHHI U Ipyrue crocoObl odecre-
YEHU S KECTKOCTH KOHCTUTYLIMU. DTO NMOBTOPHOE T'OJIOCOBAHUE B MapaMeHTe Yepes3 ONpeIe/ICeHHbIN
npomexyTok BpemeHu. [lepecmorp Koncrutyuuu benbrun, Hanpumep, OCyleCTBISETCS M0 UHULIU-
aTUBE 3aKOHO/IATENIbHOW BJIACTH, MOCIIE Yero 00e MajaThl mapiamMeHTa pacimyckaioTcs. BHOBb n30pan-
HblE NTAJIaThl YTBEPKAAIOT B COIVIACKM C KOPOJIEM TOJIOKEHU S, MoJIexalue nepecMorpy. Hekoropbie
CTaTh KOHCTUTYIMIA BOOOIIIE HEJTb351 MEHSTh: HA BCET/1a, HA B TEUSHUU KAKOTO-TO MepHo/ja BpeMEHH,
YTO TaKkKe MPUAAET KECTKOCTb KOHCTPYKIIHH.

[IpaBom 3aKOHOIATENBHON WHUIMATHBBI JJIs1 CJIYy4aeB BHECEHMS IONPABOK B KOHCTUTYLUIO
TMOJIB3YIOTCS TE ke CyOBEKThI, UYTO ¥ B 3aKOHOAATEILHOM IpOoIiecce.
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2.4. Knaccudukanust KOHCTUTYIAA

Bo Bcem mupe B Hactosiiiee Bpemsi HacuuThiBaeTcst Oosiee 200 AEHCTBYIOIIMX KOHCTUTYLIUI
(C y4eTOM UCTOPUYECKOTO OMbITA KOHCTUTYIIMOHAIU3MA X CYILIECTBEHHO OOJIbIIIE).

MuorooOpasue KOHCTUTYLUI TMO3BOJISET UX KJIacCU(UIIMPOBaTh, T. €. YCTAHOBUTH 3aKOHO-
MEpHO CYIIECTBYIOIIME MEXIy HUMM OOIIMe MPHU3HAKHU, YTO JAET BO3MOXKHOCTh MX COIOCTaBIIe-
HMUS, BBISIBJICHUS] OCOOEHHOCTEN (DOPMBI, CTPYKTYpPhI U coiepkanus. Kiaccugukaiys KOHCTUTY LU,
Kak U mobasi KiaccuuKaims, HOCUT YCIOBHBIM XapakTep, MOCKOJIbKY B MUPE HET KOHCTUTYLIHUH,
KOTOpbIe ObUTH Obl MEHTUYHBI TI0 BceM Mpu3HakaM. OHM pa3IMyaloTcsl He TOJIBKO TeM, YTO B HUX
yUTEHbI HAIIMOHAJIbHBIE M UICTOPUYECKUE OCOOEHHOCTH JIAHHOTO TOCYJapCcTBa, HO U pa3HOOOpazueM
CIOCOOOB MX pa3pabOTKY U IPUHSATHS.

1. JeiicTBylomue CerogHsi KOHCTUTYLIMM MOXHO Ppa3[ejUTh Ha KOHCTUTYLMH «CHAPO20»
U «<H0B8020» nokoneruti. K mepBoil rpyrine OTHOCATCS KOHCTUTYIIMH, TPUHSITbIE B OCHOBHOM B X VIII-
XIX B. B a1y rpynmny BKJIIOUEHbl U HEKOTOPbIE KOHCTUTYLIMH, NpuHATHE B XX B. 10 Bropoi mupo-
BOI1 BOIHBI. KOHCTUTYIIMM CTApOro MOKOJIEHUsI pa3padaThIBAIMCh M IPUHUMATUCH B YCIOBUSIX, KOTO-
pble KOPEHHBIM 00pa30M OTaMYaloTcs oT HhiHemHUX. Tak, Koncrutynums CILA, nverommas conuaHbli
Bo3pact (eii 6omee 200 siet), pazpadbaThBasIach B YCIOBUSX, KOT/Ia OT/AE/IbHBIC OBIBIIIE OPUTAHCKHE
KOJIOHUH, JJOOMBINMECS HE3aBUCUMOCTHU, OOBEAMHSIINCH B eUHOE rocyaapctBo. K atomy BpemeHH
He ObUIO elle onbITa pa3pabOTKU U MPUHATHS TAKMX aKTOB, KaK KOHCTUTYIWM. [loaTomy nepBoHa-
YaJIbHO CTAThIO O MTPaBax YesIoBEKa U IpakJaHnHa BooOIe «3a0butn». [IpaBaa, BOHOCAEACTBAY O HEl
BCIIOMHWIM U BHec/M B KoHcTUTYMIO 110 Ha3BaHUEM «Builib 0 mpaBax».

Bropyio rpymniy cocTaBisiioT KOHCTUTYLIUU, TIPUHSTHIE TTocie Bropoit MUpOBOM BOUMHBI. DTO
KOHCTUTYLIMM MHOTUX cTpad EBponsl, A3un, Agpuku u Amepuku. K HUM OTHOCATCS KOHCTUTYLIMA
CTpaH, NOIyYMBIIMX HE3aBUCUMOCTD B pe3YJIbTaTe paciiajia KOJIOHMAJIbHBIX UMIIEpUH, a Takke CoBeT-
ckoro Coro3sa, FOrocnasum, YexocnoBakuu u gp. KOHCTUTYIIMM 3TUX CTpaH NPUHUMAJIUCh B YCIIO-
BUSIX, KOTJIa MEKIyHapoHask 0OCTAaHOBKA CIIOCOOCTBOBAJIA IEMOKPATH3AIMU OOIECTBEHHOH KU3HH.
N3 cOBOKYITHOCTHM IPUHSATHIX KOHCTUTYLIMIA CIIOKIIIACH ONpeIeIeHHas MOJIE/Ib KOHCTUTYLIMH, B KOTO-
PO IMeI0TCs OOIIME TIONIOKEHU S, Pa3/esbl O IpaBax ¥ CBOOO/AX YesoBeKa M rpakJaHIHA, 00 MHCTH-
TyTax rocyJapCTBEHHOW BJIACTH, O TEPPUTOPUAIBHOM YCTPOICTBE, MECTHOM CaMOYITPABJICHUHU.

[Tpuyem BO BceX KOHCTUTYIMSIX IJIaBa O MpaBax M CBOOOIAX YeJIOBEeKa U IpakJaHWHA pacro-
JIO;KEeHA, KaK IIPaBUJIo, Ha IEPBOM MECTe.

2. leficTBYIO1II1IE KOHCTUTYLIMY B HAyKE KOHCTUTYLIMOHHOTO [TpaBa JEJISATCS Ha nUCaHble U Henu-
canvle. Jta Kiaccupukans nosBuiach B Hayke B XIX B., Korga Oofblias yacTh CTpaH He UMea
OCHOBHBIX 3aKOHOB. K koHIly XX B. mpeoOnaaomias Macca KOHCTUTYIIMIA — MMCaHble akThl. VIcKiTo-
YEeHUE COCTABIISIOT KOHCTUTYIMU BenukoOputannu u Hooit 3enanaun. Tak, B BenrkoOpuranuu
KOHCTUTYIIMH B TPAJULIMOHHOM MOHUMAaHHH (KaK eJITHOT0 3aKOHOATEIbHOTO aKTa) BOOOIIIE He CyIIle-
CTBYeT. B cTpaHe neficTByeT KOHCTUTYIIMsI, COCTABJICHHAs! U3 HOPM CTaTyTHOT'O TpaBa, HanOoJiee Bax-
HBIE U3 KOTOPBIX COJEpIKaTCs, HAIIPUMEp, B TAKMX aKTax, Kak «Xabeac kopmyc akT» 1689 r., 3akoH
o npecronioHacyieuu 1701 r., 3akon o napiaamente 1911 u 1949 rr., AKT 0 MECTHOM caMOyTIpaBJie-
Huu 1972 r., AKT o rpaxaanctee 1981 r., AKT 0 HApogHOM peacTaBuTenbcTBe 1983 .

Knaccudukanys KOHCTUTYLIMI Ha ITMCAaHbIE Y HETIMCAHBIE CETO/IHS B 3HAUUTENILHOU Mepe yTpa-
THJIA CMBICIT. XOTeIOCh Obl TOMYEPKHYTh, YTO B HA3BAaHHBIX CTPAHAX B MOCIEHUE JECATHIICTUS XOTS
Y IPUHATHI APJIAMEHTCKUE aKThl, KOTOPbIE MOXKHO C ITOJTHBIM OCHOBAHUEM BKJIIOUMTH B YMCJIO MHCA-
HBIX UICTOYHUKOB KOHCTUTYLIMOHHOTO 1PaBa, HO (POPMasIbHO 3TO HE KOHCTUTYLIUH.

3. KoHCTUTYIIMM MOXHO KJIacCU(PULIMPOBATh MO BPEMEHU MX JAEUCTBUA. TakK, OIHU KOHCTH-
TYUMH MUMEIOT HEOIPaHUYEHHBI CPOK AEWCTBUS, Jpyrue MPUHUMAIOTCS Ha ONpPENEeIeHHOE BpeMs.
Takum 06pa3om, ecTb KOHCTUTYIIU NOCHIOSIHHbIE Y 8peMeHHble. BONBITMHCTBO KOHCTUTYIIUN MUpPA —
MOCTOSIHHBIE, YTO, BIPOYEM, HE O3HAYAET UX HEM3MEHHOCTU WJIM BEYHOCTU. B ncropum psja crpan
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Mupa ObUIO MPUHATO OKOJIO 20 1 Ooiee MOCTOSTHHBIX KOHCTUTYIMH (HarpuMep, Bo ®panumu — 16).
Takoe MHOKECTBO KOHCTUTYIIUI OOBSICHSETCS] HE CTOJIBKO CYIIECTBEHHBIMU U3MEHEHUSIMU B )KU3HU
CTpaHbl, CKOJIBKO MOJIUTUYECKOW OOphOOI, MPUBOIUBILEH K YE€PEIOBAHHIO TOJTMTUIECKUX PEKUMOB
1 (pOpM IpaBJICHUS.

Hcropust KOHCTUTYLIMOHHOTO Pa3BUTHSI 3HAET HEMAJIO KOHCTUTYLIMOHHBIX aKTOB, KOTOpPbIE ITPU-
HUMAJIUCh HA OIpeJIeJICHHBIN TPOMEKYTOK BPEMEHH, Ha MIEpEXOHbIN Neproll. Takre KOHCTUTYLIMN
Ha3bIBAIOTCS] BPEMEHHBIMHU.

4. Tlo popme mpaBieHUs] KOHCTUTYLIMU OBIBAIOT MOHapxuueckumu (Hanpumep, KoHcturyrms
KoponescrBa Hunepnannet 1984 r.) u pecnyoauxanckumu (Hanpumep, Koncrutynus [opryransckon
Pecry6nmuku 1976 1.).

5. Ilo nonuTYECKOMY PeXUMY KOHCTUTYLIMU AENATCA HA OeMOKpamuueckue i momaiumap-
Hble.

JleMoKpaTrueckrie KOHCTUTYIIUH He TOJNBKO AEKJIAPUPYIOT, HO M FapaHTUPYIOT oOecrieyeHue
IIPaB YeJIoBeKa U rpakJaHMHA, ABTOPUTAPHBIE — O PAHUYMBAIOT OIPEAEIICHHbIE IPaBa, IPEeXk /e BCETO
MOJIUTUYECKUE U TPaKAAaHCKUE (3alpeT Ha JEeATEeSbHOCTh MOJIUTUYECKUX MapThid U T. 1.). ToTtanu-
TapHble KOHCTUTYIIUM YTBEPXKJAIOT OHY MJEOJOTHIO B KayeCTBE OCYAapCTBEHHON M 00Imeo0si3a-
TEJIbHOM, a €IMHCTBEHHYIO MAPTHIO — B KQUECTBE PYKOBOJSIIEH M HANTPABJISIOIEH CHIIBI OOIIECTBA.
Hepenko aBroputapHble ¥ TOTaJIUTapHBIE PEKUMBI IIPUKPHIBAIOTCS AEMOKPATUUECKUMU KOHCTHUTY-
[USIMH, KOTOPbIE TAKUM 00Pa30M TepsIIOT peaibHbIN XapakTep.

6. ITo popme rocynapcTBeHHO-TEPPUTOPUATIBHOTO YCTPOMCTBA KOHCTUTYIIUH JIEJISITCS HA hede-
pamuervie (Hanpumep, Koncruryims Poccuiickoit ®epepaiu 1993 r.) u yrumaphvie (Hanpumep,
Koncturynus I'peumn 1975 r.). B cBoo ouepenp B (penepaTUBHBIX rOCyJapcTBax KOHCTUTYLIMU
aensitcsi Ha (pefiepaibHble M Ha KOHCTUTYIIMU CyOBEKTOB (pefiepaliiil (IITaToB, 3eMellb, KAHTOHOB,
MIPOBUHIIMIA, PECITyONUK U T. 11.). PenepaibHast KOHCTUTYLUS 3aKPETUIsieT MPUHIMITH (hefiepain3ma,
pasrpaHMyeHre KOMIIETEHIIMYA MeXy (peepaliell 1 ee COCTaBHBIMU YacCTSMM, CUCTeMY (eiepalib-
HBIX OPTraHOB rOCYJJAPCTBEHHOM BJIACTU. BOMpOCH OpraHu3aliy rocy1apCTBEHHON BJIACTH CYOBEKTOB
dbenepayu peryaupyloTcst KOHCTUTYIHAME CyObeKTOB (pefeparii B KOHTEKCTe IPUHIIMIIOB, YCTa-
HOBJICHHBIX (pefiepabHbIM 3aKOHOAATEIbCTBOM.

7. 1o nopsaKy U3MeHeHHs! KOHCTUTYIIMU OBIBAIOT 2ubkue v scecmiue. KOHCTUTYIIMM, KOTOpbIS
M3MEHSIIOTCS ¥ JIOTIONHSIIOTCS B TOM e TIOPsIIAKE, YTO U TeKyIee 3aKOHOIATEIbCTBO, OTHOCSITCS K THO-
kM. Eciin n3meHenust BHOCSITCSl Oosiee YCIOKHEHHBIM CIIOCOOOM, TO 9TO JKECTKHE KOHCTUTYLIUH.

[IpuBeneHHbIN IEpeYeHb OCHOBAaHUM KJIACCU(PUKALIMM KOHCTUTYLIUI HE SIBJISIETCS] UCUEPIIbIBA-
I0LIMM. B 3aBHCUMOCTH OT peliaeMblX MCCIeIoBaTeIeM 3a/1a4 BbIICISIOTCS U APYTe BU/bl KOHCTH-
TYLM.

Knaccudukanus KOHCTUTYLIMI O3BOISIET pACCMOTPETH IaHHBIN TPaBOBOM (PEHOMEH C pa3HbIX
TMIO3UIIMIA, YTOOBI BBISIBUTH 0OOIIlee U OCOOSHHOE JIIs1 KOHCTUTYIIMI Pa3IMUHbIX TOCYJApCTB U MHOTO-
I'PaHHO OXapaKTepU30BaTh TAKOW BaXKHBI UCTOYHMK KOHCTUTYLIMOHHOTO MPaBa, Kak KOHCTUTYLMS.
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2.5. IllonsiTHE M XapaKTePUCTUKH
COBPEMEHHOI0 KOHCTHUTYIIHOHAJIN3MA
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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