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I'maBa 1
TeopeTHKO-IpaBOBbIE OCHOBLI
KBaJaupukanum npecrynjieHun

1.1. IlonsiTHe U TeopeTUUYECKHE
OCHOBBI KBaJN(PMKALNH NPeCTYILIeHuI

KBanudukanus npecTyrieHui — OUH U3 BaKHEUIINX dTa-
OB MPUMEHEHHsI YTOJIOBHOTO 3akoHa. OT MpaBUJIbHOW KBAJIU-
(pykanyu 3aBUCAT TAJTBHEUIIIMI XOJ1 PACCIEJOBAHUS YTOJIOBHOTO
JieJia, €er0 paCCMOTPEHUE B CYE U OIpelesieHNe BUJa U pa3Mepa
HaKa3aHUsl.

TepmyH «kBanu(UKAIMA» MTPOUCXOOUT OT JIATUHCKOTO
qualificatio (4To O3HaYaeT Onmpele/ieHUe Ka4yecTBa, OLEHKY 4Ye-
ro-m0o0) U MpeArnosyaraeT OTHECEHUE MpeAMeTa WU SIBJIeHUs
K OINpPEJeSIeHHOMY pa3psilly, IpyIIe B 3aBUCUMOCTH OT Kaye-
CTBEHHBIX KpuTepueB. B yronoBHOM npase noj KBajupukaimen
NPECTYIUIEHUI MOHUMAETCsl YCTAaHOBJIEHUE M I0PUINYECKOE 3a-
KPEIUIEHUE TOUHOIO COOTBETCTBUS MEXKY NMPU3HAKAMM COBEP-
IIEHHOTO JIESIHU S U TPU3HAKAMU COCTaBa MPECTYIUIEHUS, ITPEy-
CMOTPEHHOTO YTOJIOBHO-ITPABOBOW HOPMO¥ !

! Kynpsisiie B. H. O6m1ast Teopusi KBaUKAaIMU MPECTyIUIeHUH. 2-¢ U3]l., Tiepe-



WNuaue roBopsi, KBaJMHUKAIKMA O3HAYAET BHIOOP TaKOW Yyro-
JIOBHO-TIPAaBOBOM HOPMBI, KOTOpasi B IOJHOM MEpe OXBaTbIBa-
eT OOIIECTBEHHO OINACHOE JesiHUEe, COBEPIIEHHOE KOHKPETHBIM
oM. OOpaTMM BHUMaHUE Ha JIBOSIKOE 3HaueHHe TepMUHA
«KBaJM(UKALIAS TIPECTYIUICHU»: a) JAesITebHOCTh JIOJKHOCT-
HBIX JIAIl MPABONPUMEHUTEIbHBIX OPraHOB (OpraH AO3HAHUS,
clie1oBaTesb, IPOKYPOP, Cy/ibsl), Pe3y/IbTaTOM KOTOPOH SIBJISIET-
1 yCTAHOBJIEHME TOUHOIO COOTBETCTBUSI MEK/1Y IETHUEM U ITPU-
3HAKaMM COCTaBa MPeCTyIUIeHHs], yKa3aHHOTO B OcoOeHHOM Ya-
ctu YK; 0) rocymapcTBEHHO-TIpaBOBasi OIIEHKA COBEPIIIEHHOTO
OOIIIECTBEHHO OMACHOro JesIHUsl, MPEeJyCMOTPEHHOIO YroJIOB-
HBIM 3aKOHOM. Kpome Toro, Heo6X0MMO BBIICTUTh JIETAIBbHYIO
U JOKTPUHAIBHYIO KBad(pUKauuu. [JOKTpuHalIbHAsi OTpaxkaer
MHEHHE CTIEeUAIMCTOB-KPUMUHAIMCTOB B CHELIMATIbHON U HAYy4-
HOW JiuTeparype. Takasi KBaudUKaIMs MOMOraeT MpakTHKam
B OLIEHKE JIesTHUIA, HO OHA HE HOCUT 00s13aTeIbHOTO XapakTepa.

JlerasnpHas kBanMpUKaMs OCYIIECTBISIETCS B TECHOM €/IMH-
CTBE HOPM YTOJIOBHOIO U YTOJIOBHO-IIPOLIECCYAJILHOTO IPaBa.
VYronoBHOE MpaBo ONpeAensieT CyTh KBAIM(pUKALUK, a TIPOoLIec-
CyaJIbHOE /1aeT BO3MOXHOCTh 00/1eub ee B o(pUIUaIbHYI0 op-
My. TlosTomy kBayMpuKalMsa NPECTYIUIEHUI OCYILECTBIISIETCS
Ha BCeX CTaAMSX YIOJOBHOIO MpoLecca.

[Tpu BO30Yk/1€HUM YrOJIOBHOTO J€fla OpraH JAO3HaHUs, Clie-
JIOBaTeib U B OIpPENENIEHHbIX CIy4asX Cydbsl AOJIKHBI yKa3aTb
cratbio OcoOenHort vyactu YK, mo Kotopoil oHO BO30ykaa-

pab. u gom. M.: IOpucts, 2006. C. 5.



ercs. TO MOXHO Ha3BaThb NEPBUYHON KBaIM(UKaLMEel mpe-
cryruieHusi. B nanbHeiieM KBadpUKAIMs OCYILECTBIISIETCS
npu (POPMYJIUPOBAHUN OOBUHEHM S, IPU BBIHECEHUU TTOCTAHOB-
JIeHus1 O TIPUBJIEYeHUH B KadecTBe oOBUHsiemoro. [Ipu cocras-
JIEHUW OOBUHUTEJILHOTO 3aKJIIOUSHUSI €1 TaKKe MpuaaeTcst 00Jb-
moe 3HaueHue. OKoHuaTe/IbHas ke OLEHKa MPeCTYIUIEHUS MPo-
W3BOJIUTCS TIPY BBIHECEHUU TTPUTOBOPA B CY/IE.

KBanudukanus Kak onpeseneHHbId MbICIUTEIbHBINA TPO-
1IeCC, KOTOPBIN OCYIIECTBIISIETCS] YKa3aHHBIMU BBIIIIE PAOOTHUKA-
MU MPABOOXPAHUTEIbHBIX OPraHOB, MPEATNoaraeT UCHoIb30Ba-
HUE HOPM MaTepuaIbHOTO M MPOIECCYaTbHOrO MpaBa, KOHLEMN-
TYaJIbHO-TIOHATUIHOTO amnmapara, oOIieil TeOpuM MnpaBa, OCHO-
BaHHBIX HA 3aKOHAX U KATETOPUSX JUAIEKTHKU M JIOTUKH. Ta-
KM€ KaTeropuu AUaJIeKTUKH, KaK CYIIIHOCTh U SIBJICHUE, KOHKPET-
HOe U aOCTpaKkTHOe, cofiepkanue u ¢opma, odiree, 0COOEHHOEe
¥ eUHUYHOE, IPUYMHA U CIIE[ICTBUE, KOIMYECTBO U Ka4eCTBO,
BBITIOJIHSIIOT BAKHYIO METOAOJIOTMUYECKYIO HATPY3KY Y IIO3BOJISIIOT
KOMITETEHTHBIM OpraHaM IOCTUIIMH BCECTOPOHHE, TOJTHO M 00b-
€KTHBHO JIaTh HaJJIeKAIyI0 YTOJIOBHO-IIPABOBYIO OLIEHKY COBEp-
HIEHHOMY JIeSIHUIO.

CyObekTsl KBAIM(DUKAIIMU MPECTYIUICHUI TOMKHBI OCO3HA-
BaTh, YTO BCSAKOE OOIIECTBEHHO OIMACHOE JIesTHUEe, COBEpIICH-
HOe (PU3MYECKHM JIMIIOM, MPEJCTaBIsieT COOOM KOHKpETHOe
sBieHre, umeromee ¢opmy U coxpepxanue. OCHOBHas 11ejb

2 Ilumos O. . Teoperndeckue npodneMsl KBATA(DHUKAINK MTPECTyIUIeHNA. M.,
1988. C. 11.



IIPY 3TOM — IPABWJILHO, B TOYHOM COOTBETCTBUH C 3aKOHOM OI1e-
HWUTh JaHHOE SIBJIICHWE W CHENaTh BBIBOL O COOTBETCTBHU JIU-
00 HECOOTBETCTBUU JIeSTHUS TIPU3HAKAaM TOTO WJIM MHOTO COCTa-
Ba MPECTYIUIEHU I, OTBETCTBEHHOCTb 32 KOTOPOE MPeyCMOTpEeHa
KOHKpeTHo# Hopmo# OcobenHoit yactu YK P®.

C TOYKM 3peHHs1 YTOJIOBHOTO MPOIIecca KBATM(PUKALIUS TTPE-
CTaBJIsIET COOOM periaMeHTHPOBAHHYIO 3aKOHOM JIeSTeIbHOCTD,
HAaIlpaBJIEHHYIO HA YCTAHOBJIEHUE UCTUHBI 110 YTOJIOBHOMY [IENTy.
[Tpy 3TOM MCTIONB3YIOTCS PA3IMIHBIE METOJIBL: OT ITPOCTOTO 3HA-
HUS K 60Jiee CII0KHOMY, OT aOCTPaKTHOTO MPEICTABJICHUSI O ITpa-
BOHAPYIIIEHUW BOOOIIE K KOHKPETHOMY TpecTyruieHnio. OCHOB-
HOU BBIBOJI MPEJICTAET B BUJIE YMO3AKJIIOUEHUSs, T. €. TaKoi pop-
MBI MBIITUIEHH ST, TOCPEACTBOM KOTOPOU U3 OIHOTO WUJIM HECKOJTb-
KHX CYXKIEHUH C HEOOXOIMMOCTBIO BBIBOAWTCS CYXKIEHHUE, 3a-
KJTI0Yalolee B ce0e HOBOE 3HaHUe .

OTMeTuM, YTO B HayKe yroJIOBHOTO IMpaBa MoApOoOHO OCBe-
IIEHBI BOIIPOCHI 00 KMCMOJIb30BAHWU 3aKOHOB JIOTMIKU TIPU KBa-
maukanm npectyruiennii'. Hapsimy ¢ aTum onpenensiommm
(pakTOpOoM ycnemHoW KBaaM(UKALMU MPECTYIJICHUN SBIISET-
cs1 NpoheCCUOHAIN3M COOTBETCTBYIOMIETO JIOJKHOCTHOTO JIUIIA,
€ro TeopeTHuecKas MOAroTOBKA U MPAKTUYECKUH OIIbIT.

Takum 06pa3oM, MOKHO BBIIETTUTH HECKOJTBKO 3HAYEHHI KBa-
muKauK pecTyryieHnid. Bo-mepBhix, YyeTkast ¥ TOYHas KBa-

3 Noruka. M., 1967. C. 114.

4 Haymos A. B., HoBuuenko A. C. 3akoHbI JIOTHKY IIpU KBaIU(DUKALIUY [TPECTYII-
nennii. M., 1978.



mUKaIMs MPECTYIUIEHUST O3HAYaeT, YTO YCTAHOBJIEHO IIOJI-
HOE COOTBETCTBHE COBEPIIEHHOTO OOINECTBEHHO OMACHOTO Jie-
SIHUSI TIPU3HAKaAM COCTaBa MPECTYIUIEHUs, MPETyCMOTPEHHOTO
OcobenHoit yacteio YK. Bo-BTOpbIX, Takas KBanudukaius sB-
JISIETCS TIPABOBBIM OCHOBAHMEM J1J1si BOSHUKHOBEHUS U pealiu-
3allMM YTOJIOBHOM OTBETCTBEHHOCTHU. B-TpeThbux, MMeeT 3Haue-
HUE JJIs IPUMEHEHUs1 HOPM YTOJIOBHO-ITPOIIECCYAJIbHOTO 3aKO-
Ha, a MOCJIe YCTAaHOBJIEHUSI BAHOBHOCTH JIMIIA — U ISl IPUMEHe-
HUSI HOPM YTOJIOBHO-MCIIOIHUTEIBHOTO TipaBa. Kpowme Toro, kBa-
m(UKaIUs OKa3blBaeT CYIIECTBEHHOE BJIMSIHUE HA MapaMeTphl
YTOJIOBHO-TIPABOBOM CTaTUCTHMKH, TIOMOTraeT 0ojiee TOYHO OIle-
HUTb KAYECTBEHHYIO 1 KOJIMYECTBEHHYIO CTOPOHBI IPECTYITHOCTU
1 BeIpadoTaTh 3(pPeKTUBHBIE MEPHI €€ TIPEIyIPEKICHHUS.

B nporiecce kBasinpukamy B TECHOM €AMHCTBE UCTIOJIB3YIOT-
Cs1 HayuyHble METO/bI MO3HAHUS U IOPUANYECKOE 3HAHHE TPej-
Meta. C TOUKM 3peHHs] THOCEOJIOTMUECKOro acrleKTa 3TOT Mpo-
1[eCC TPE/CTaBIsAeT COOOM JBUKEHHE OT MPEroIOKUTETHHO-
IO 3HAHUSI O COBEPIICHUWU WU HECOBEPIICHUU MPECTYIUICHUS
K YETKOMY BBIBOJY O TOM, KaKO€ UMEHHO IPECTYIUIEHHE COBEp-
mieHo. KBasnmdukanus — 370 He MEXaHUYEeCKUIA, a TBOPUYECKUIA
Mpolecc, TPOTEeKAIOIIUKA B 3aKOHOAATENIbHbIX paMKax. Opuan-
YEeCKOH OlIEHKE MPEAIIeCTBYET MO3HABATEIbHBIN MPOIIECC, KOTO-
pbIil HEBO3MOKEH 0€3 CaMOCTOSATENbHBIX TBOPYECKUX HABBIKOB
u onbita. [Iporiecc KBamuuKaImu NpecTyrieHui — cyryoo uH-
JIVBUIYaJIbHOE JIEICTBO, MPOAYKT MBIITUICHUS], Pe3yJabTaT pado-
Thl MHTEJUIEKTA YeJloBeKa. B HacTosee BpeMs onpeesiomnum



Npy KBAJTM(PUKALIMU MPECTYIUIEHUH SIBJISIETCS] HAYYHbIN TIOIXO[
(mocrnenHee He MCKIOYaeT oOnasaHus uHTyMumen). Mmeercs
B BU/IY UCIIOJIb30BAHUE JIOTMYECKOM (DOPMYJIbI — aITOPUTMA KBa-
JuduKanuu.

AJITOpUTM TIpeACTaBisieT COOOM E€AWHCTBO WHIYKTUBHOTO
Y IeAyKTUBHOrO ymMo3akioueHnus. A. B. Haymos u A. C. HoBu-
YEHKO OTMeuasy Mo JTaHHOMY TOBO[Y, UTO YCTaHOBJeHHUe (hak-
THUUYECKUX 00CTOSATENBCTB Jefa ((hopMyJIMpoBaHUE MEHbIIIEH T10-
CBUIKM) MPOUCXOAUT MPEUMYIIECTBEHHO MHIYKTUBHBIM IyTEM
(MHAYKLIMSA — JIOTMYECKUA METOJ, OCHOBAaHHBIM Ha YMO3aKJIIO-
YEeHUU OT YACTHBIX, EJUHUYHBIX CIy4aeB K OOIIEeMYy BBIBOMY,
OT OT/IENIbHBIX (PAKTOB K 0OOOIIEHUSIM), @ YCTAHOBJIEHHUE YTOJIOB-
HO-TTPABOBOM HOPMBI, KOTOpasi OXBAaThIBAET KBaTU(UITIpyeMoe
nesiHre ((hopMyIMpoBaHKUe OOJIBINEH MOCBUIKHM), HOCUT UHITYK-
TUBHO-/IGAYKTUBHBIA XapakTep (AeAyKIUsl — JIOTUYeCKH Me-
TOJl, OCHOBAHHBII Ha YMO3AKJIIOUEHUU OT OOIIEro K 4aCTHOMY,
OT OOIIMX CYKAEHUI K YACTHBIM WJIU IPYTUM OOIIIMM BHIBOJIAM).
WTor xe, Mo X MHEHUIO, HATIOMUHAET JIEIyKTUBHbBIN CUUIOTU3M,
COCTOSIIIIME W3 JIBYX MOCBUIOK W BBIBOJIA®.

Jlornyeckue mporpaMMbl UCTIONB3YIOTCS AJIsI OOBEKTUBHOTO
YCTaHOBJIEHUS1 UCTUHBI 110 yrosioBHOMY neny. [locnenusis, ¢ oa-
HOW CTOPOHBI, OrPAaHUYMBAETCSI paMKaMU COCTaBa IPeCTyILie-
HUs, C IPYror — JOJKHA OXBAThIBaTh M MHbIE BaKHEHINIME TTPU-
3HAKM, JIeKalKe 32 paMKaMH COCTaBa MPECTYIIEHUs], HO MOJLjIe-
JKarue o0s13aTeIbHOMY YCTaHOBJICHUIO.

5 Haymos A. B., Hoeuuenko A. C. Ykas. cou. C. 90.



VKazaHHble TEOPETUYECKUE OCHOBBI KBaJTU(PUKAIUU IIpe-
CTYIUIEHMM MMEIOT ONpPEAesAoliee 3Ha4eHUE B AEATEIbHOCTU
NPaBONPUMEHUTENIbHBIX CYyObeKTOB. BMecTe ¢ TeM, o MHEHUIO
OOJIBIIMHCTBA CIEIUAIMCTOB, HE MeHee 3HAYMMbIMU TPU3HAIOT-
sl IOPUAUYECKUE OCHOBBI KBATU(UKALIUY.



1.2. Opuagnyeckue 0CHOBBI
KBaJIM(PpMKaMy MpeCcTyIIe Hui

Baxzenmas ocHoBa KBaJM(PUKALAW NPECTYIUIEHUN — JEU-
CTBYIOUIMI YTOJIOBHBIN 3aKOH (YTOJOBHBIM Kojekc Poccuiickon
®epnepauun). Tonbko 3aKOH COOEPKUT UCUEPIBIBAIOILMK TIEpe-
YeHb JIeAHUH, UMEHYEMBIX IPECTYIUIEHUSAMU. YTOJOBHBIA 3a-
KOH JOJIKeH OBIThb BCTYNMBIUMM B CHJIy U HE OTMEHEHHBIM
Ha MOMEHT COBEpILIEHHUs aHanusupyeMoro aesHus. [Ipumene-
HME YTOJIOBHO-ITPABOBBIX HOPM I10 aHAJIOTUU HE AOITycKaeTcs (CT.
3 VK P®9). I3MeHATh U JAOTIONHATH YTOJOBHBIN 3aKOH BIIPaBe
JIMIIB BBICIIWHM OPraH rocyJapCTBEHHOM BilacTU. TakuMu npasa-
MU He HaJesieHbl cyneOHble opraHbl. [Ipoben B 3aKOHe MOXeT
OBbITh YCTPAHEH TOJIbKO 3aKOHOATEIbHBIM ITyTEM.

OTaenbHblE CHIENMAIMCTBI YKa3bIBAIOT, YTO, COIVIACHO Y. 2 CT.
1 VK, HOpMBI MEXAyHapOIHOIO MpaBa SBISIOTCS WCTOYHU-
KOM POCCUICKOro yrojoBHOro mnpasa. HeoOXoauMo OTMETUTb,
4TO 3TO HE coBceM Tak. COOTBETCTBYIOIIME HOPMBI MEXIyHa-
POIHOTO TpaBa JOIKHBI ObITh OTPaKEHBI B HALIMOHAJIBHOM 3a-
KOHOJIATENIbCTBE, M TOJIBKO TOTZIA MOXHO TOBOPHUTH 00 HMX OC-
HOBOIOJIAraloleN poJiv J1s1 OTEYECTBEHHOTO 3aKOHOIATEbCTBA.
Ha st0 ykazan u [Tnenym BepxoHoro Cyna P® B nocraHoBe-
HuK oT 10 oktsa6ps 2003 r. «O npuMeHeHUH CyamMu TTPUHITH-

6 Hanee — YK.



OB ¥ HOPM MEXYHapOJHOIO MpaBa U MEXIYHApOIHBIX JI0TO-
BopoB Poccurickoii ®enepanum». B yactHocTH, B 1. 6 JaHHO-
'O TIOCTAHOBJIEHUSI MOJYEPKUBAETCS, UYTO MEKTyHAPOTHBIE I0TO-
BOPbl, HOPMBI KOTOPBIX MPEAYCMATPUBAIOT NIPU3HAKU COCTABOB
YTOJIOBHO-HAKa3yeMbIX JESIHUI, HE MOT'YT IPUMEHATHCS CyAaMU
HENOCPeCTBEHHO, OCKOJIbKY TAKMMHU JIOTOBOPaMH MPSIMO yCTa-
HaBJIMBAETCS 00SI3aHHOCTb FOCYAPCTB 00ECeUNTh BHITIOTHEHHE
IIPEAYCMOTPEHHBIX JIOTOBOPOM 00513aTEJIbCTB IyTEM YCTAHOBJIE-
HUsI HAKa3yeMOCTH OIPe/IeJIEHHbIX MMPECTYIUIEHUI BHYTPEHHUM
(HaLMOHAIBHBIM) 3aKOHOM. B cBsi3u ¢ atum [lneHym pa3zbsc-
HWI, YTO MEXIyHapOJHO-TIPAaBOBbIE HOPMBI, IIPEAyCMaTpPUBAIO-
1IM€ IPU3HAKU COCTaBOB MPECTYIJIEHNH, TOJKHBI IPUMEHSATHCS
cynamu P® B Tex cinyuasx, korga Hopma YK P® npamo ycra-
HABJIMBAET HEOOXOAMMOCTh MPHMMEHEHHST MEXIyHAPOAHOTO J0-
ropopa PO’

Bwmecre ¢ TeM npHMeHEHHE YrojJOBHOIO 3aKOHA JOIMYCKaeT
TOJIKOBaHUE, T. €. YSICHEHUE U Pa3bSICHEHHE €ro COAEp:KaHMS
U CMbICTa. B mensx eamHOOOpa3sHOro ero mprMeHeHHs Cylile-
CTBEHHOE 3HaueHHe UMEIOT PYKOBOASIIME pa3dbsicHeHus [1neny-
Ma BepxoBHoro Cyna P® o npaBwibHON KBaJMpUKALIUKA Tpe-
CTYIUIEHUI onpeaeseHHoro Buja. CoriacHo JeNCTBYIOLEMY 3a-
KOHOJIATEJTLCTBY, TaKWe Pa3bsCHEHUsT 00s3aTeIIbHBI IS CY/IOB,
JPYTUX OPraHoOB M JOJKHOCTHBIX JIUI], TPUMEHSIIOIINX 3aKOH,
10 KOTOPOMY JIaHO pa3bsicCHEHHEe. HeKoTopele yueHble CUMTAIoT,

7 Cyne6Hasi mpakTUKa Mo yronoBHbIM aenam / cocT. I'. A. EcakoB. M.: TK Ben6ou;
Ipocnext, 2007. C. 176.



YTO 3TO €CTh HE UTO MHOE, KaK Cy[eOHbIe MTPELIe/ICHTHI, U TIpe/iiia-
raloT MpU3HATh MX UCTOYHKMKaMu mpaBa’. Ho qaHHoe mosnoxeHue
nporuBopeudt KoHcrtutyuuu PP, B COOTBETCTBUM C KOTOPOU
VCTOYHMKOM IIPaBa MPU3HAETCS MCKIIOUUTENIbHO 3aKOH, a IS
YIOJIOBHOTO MPaBa €AMHCTBEHHBIM HUCTOYHUKOM SIBJISIETCSI YIO-
JIOBHBIN 3akOH. HO 11s1 GOJIBIIIOro KOJIMYecTBa Cy/IOB JIEHCTBU-
TeJIbHO HYKeH KOOPIVHAIIMOHHBIN OpraH, KOTOPbI 0OecreyrBa-
€T eIMHOE TIOHUMaHUE 3aKOHA, XOTSI CJIELyeT COINIACUTHCS C TEMU
YUEHBIMH, KOTOPBIE NIOJIAraloT, YTO PACHPOCTPAHEHHAs IPAKTUKA
PacCIIMPUTESIBHOTO TOJIKOBAHHMS YTOJIOBHOTO 3aKOHA, OCYILIECTB-
nsaemas [Inenymom BepxosHoro Cyna P®, B HeKOTOpBIX ciiyda-
SIX IPOTUBOPEYUT MPUHIIUITY 3aKOHHOCTH®.

B YK P® penakimss MHOrMX yroJIOBHO-ITPABOBBIX HOPM U UH-
CTUTYTOB He 0OXOiuTCS Oe3 OIIEHOYHBIX MOHSATHHA. BOT Takue
cllyyad ¥ TpeOyIoT Cy/ieOHOrO TOJKOBaHMS, HO OrPaHUYEHHOTO
’KECTKMMU PaMKaMH, UCKJTIOUAIOIIMMHU €T0 PACHIMPUTESIbHBIN Xa-
pakTep.

[Ipu kBayMpUKALIMK PECTYIJICHUI Ba)KHO YYECTb, YTO MPU-
MeHeHre HopM OCOOEHHOM YacTh YrOJIOBHOTO 3aKOHA OCHOBBI-
BAeTCs Ha MPUHLIMIIAX, IPABUJIAX U MOJIOKEHUSAX, CPOPMYIHUPO-
BaHHBIX B ero OOIEeN YyacTu.

KBammudukanus npeanonaraeT BbIBOA O TOM, Kakas HOpMa
JIOJKHA TIPUMEHSITHCS B KOHKpeTHOM ciiydyae. CyObeKThl KBaIU-

8 Poccuiickoe yrosoBHoe mpaBo. Odmas yacts. M., 1994. C. 49.

? Suenenxo b. B. IIpoTtuBOpeuns yroJloOBHO-IPAaBOBOIO perynuposanust. M., 1996.
C. 197.



(pukanmu 00s13aHBI Ha3BaTh MYHKT, YacTh, cTaThlo OcoOeHHON
JacTH (B onpeeseHHbIX cinydasx u Oomeit yactn) YK, B koTo-
POM yKa3aH COCTaB MPECTYIJIEHUSI, COOTBETCTBYIOIIUI AHATU3U-
pyeMomy OOIIIeCTBEHHO OMACHOMY AESTHUIO.

Hopmbl OcobenHort yactu YK mpencraBieHbl JUCTIO3UIH-
el M CaHKLMeW. 3aKOHOIATEsb WCIOJIb3YEeT Pa3jJuYHbIe BHIIbI
JMCTIO3ULIMI: OMUCATENbHBIE, B KOTOPBIX OTPAXKE€HbI BAKHEHIIINE
MIPU3HAKYU COCTaBa MPECTYIUICHN; OJJaHKEeTHBIE, KOTOPhIE MPe/-
MOJIaraioT B npoliecce KBaIM(PUKAUU U3yUeHNe U UCTIONIb30Ba-
HUE UHBIX HOPMATUBHBIX AKTOB (HAIPUMED, TUCTIO3UIHUSA CT. 169
VK orceutaer k nonoxenusam ['paxaanckoro kogekca PO u npy-
I'MX HOPMATUBHBIX aKTOB B c(pepe IKOHOMUYECKOM JesITeJIbHO-
cru, aucnosuius cr. 264 YK o0s3biBaeT TIIaTensHO U3y4YuTh
Y UCMOJIb30BaTh MpaBUjIa JTOPOKHOTO IBUKEHUS WJIM IKCIUIya-
TallMM TPAHCHIOPTHBIX CPEACTB); CCHIIIOYHBIE AUCIIO3UIIAHU, B CO-
OTBETCTBUU C KOTOPHIMU JJIs1 YSICHEHUSI CONIEPKaHUsI HOPMBbI 3a-
KOHOJIaTes b OTChLIAET K APYrol CTaTbhe YrOJOBHOIO 3aKOHA (Ha-
npumep, ct. 112 YK). Xapakrep Aucno3unyy UMeeT CyIeCTBEeH-
HO€ 3HAYeHue ISl KBaTM(UKAIIMKU MPECTYIUICHU, B OTIMYME
OT CaHKIIMHU, KOTOpasi TPUMEHSIETCS YiKe MOCTIe OLIEHKH JesSHUS
Y OTpakaeT XapakTep U BUJI HAKa3aHMSI.

[Ipn kBasMUKaMKM MPECTYIJICHUH Mbl HE YCTAaHABJIMBAEM
TOXK/IECTBO MEX/y COBEPILEHHBIM OOLIECTBEHHO OIACHBIM JIes-
HUEM U gucriosunyen cratb OcodeHHon yactu YK, MBI coro-
CTaBJIsIEM JICSIHUE W MPU3HAKK COCTaBa MPECTYIUIEHUS, 3a(puK-



CUpPOBaHHbIE 3aKOHOAATENIEM B AUCHIO3ULIUU.

CocraB MpecTyIuieHus] — 3TO BaXKHEUIIee 3aKOHONATENIbHOE
U TEOpeTHYEecKoe MOHSTHE B YrOJOBHOM IpaBe. Bwigesnsior
HECKOJIbKO 3HAUYEHUI JaHHOTO TEPMUHA.

Bo-nepBbIX, cOCTaB NpecTyIUIEHUsI KAK OCHOBAaHUE KpUMHUHa-
JM3aIUK OOIIECTBEHHO OMACHBIX JesTHUIA. Bo-BTOPBIX, Kak 10pu-
JMYECKOe OCHOBAaHME KBAJTU(UKAUMKU MPECTYIJICHUH, B-Tpe-
TbUX, K&K OCHOBAHUE YTOJIOBHOW OTBETCTBEHHOCTH '°.

Kak ormeuan b. A. KypuHOB, 10pHIMYECKOE OCHOBaHHE —
HEe 4TO MHOE, KaK 3aKOHOIaTesbHash MOJesb, OOIlee MOHSATHE
10 OTHOLIEHUIO K KOHKPETHOMY MPECTYITHOMY JIESTHHIO, KOTOpOe
B JJAHHOM CJIyYae sIBJIsieTCsl eIMHUYHBbIM, ocoOeHHbIM!'!. B Ta-
KOM BHJIE COCTaB MPECTYIUIEHHS MPEICTABISAET COOON COBOKYII-
HOCTh OOBEKTUBHBIX M CYOBEKTUBHBIX JIEMEHTOB M MTPU3HAKOB,
HallleJIIMX OTpaXke€HHe B YTOJIOBHOM 3aKOHE M ONpeesIsiomuX
0OIIIECTBEHHO OMACHOE JIesTHUE KaK MpecTyruieHue. Mbl 00s13aHbI
UCTIONIb30BaTh CUCTEMHBIN TMOJXO/I, KOTOPBIM MO3BONSIET Oojee
YETKO ¥ TOYHO YSICHUTB Bee cocTapisonpe. CTpyKkTypa cocTaBa
MoOOTr0 MPECTyIJICHHS MPEACTaBIeHa TPAJUIIMOHHO COBOKYTI-
HOCTBIO YeThIpeX 00s13aTeJIbHBIX JIEMEHTOB: OOBEKT MOCATaTe b-
CTBa, 0OBEKTUBHASI CTOPOHA, CYObEKTUBHASI CTOPOHA M CyOBEKT
npectymienus. i KkBaaugukayuy UMeIoT 3HaYeHUe U ollpe/e-

10 Vronosmoe npaBo. O6mas u OcobeHHas YacTH: yU4eOHUK st BY30B / MO pel.
H. I'. KagnukoBa. — M.: OAO «Mzaatensckuit Jom Toponerr», 2006. C. 105-106.

i Kypunos b. A. Hayunsle ocHOBBI kBaymmukanuy npecrymieHuid. M., 1984. C.
33.



JIeHHbIE MIPU3HAKY, MPHUCYIIHE KAXKIOMY U3 MIePEUUCIICHHbIX JJie-
MEHTOB, KOTOpBIE JIEJISITCSI HA 00sI3aTe bHbIe U (PaKy/IbTaTUBHBIC.
Tak, st OObEKTUBHOM CTOPOHBI (B 3aBUCUMOCTH OT KOHCTPYK-
IIMM COCTaBa MPECTYIUIeHHsI) 00s3aTeIbHBIMU MTPU3HAKAMHU $SIB-
astiotest: iesiuue ((hopMasIbHBII COCTaB) MO0 [esiHKE, BpEIHbIe
TIOCJIC/ICTBYSI U IPUYMHHAS CBSI3b MEXIy HUMH (MaTepuabHbIN
cocraB). K (paky/bTaTMBHBIM MpU3HAKAM Yallle BCEr0 OTHOCST-
csl BpeMsi, MECTO, Crocod U 0OCTAaHOBKA COBEPIIEHHUsI MTPECTYII-
nenusi. Bmecre ¢ Tem 1o Bolsie 3akoHomatest (paKy/IbTaTHBHbIE
HPU3HAKY MOTYT MCIIONHSATH POJIb M 00s13aTeIbHBIX, €CITU BKJIIO-
YeHbl B qUCTO3UIHI0 cTaThi OcobeHHor yacti. CyObeKTUBHAS
CTOpOHA XapaKTepU3yeTcsl HAJIMIMEeM TAKUX MPU3HAKOB, KaK BU-
Ha (Bceraa o0s3aTeNbHBbIi MPU3HAK ), MOTUB U 11€JTb COBEPILICHHSI
npectyruieans. CrnenudpuaecKiMy MpU3HaKaM# 0071aJaloT 00b-
eKT MPeCTyIUIeHus (B COIEp)KaHNK KOTOPOTrO MOXET ObITh BbI/e-
JIeH W TIPeIMET MPECTYITHOrO MOCATaTesIbCTBA) U CYOBEKT Tpe-
CTYILICHUSI.

DyieMeHThI M IPU3HAKYU COCTaBa MPECTYIUICHUS He BCET/1a UC-
YepIbIBAIOIIE YKA3bIBAIOTCS B JUCIO3UIINK cTaThl OCOOeHHOM
vyactu YK. D10 BrionHe 00bsICHUMO. Bo-TiepBbIX, /1JIs1 YCTaHOB-
JIHUS MIEMEHTOB U MPU3HAKOB COCTABA MCIOJIB3YIOTCS Teope-
TUYECKHe TOJIOKeHHsI (OHSITUSI 00BEKTa U NIPeMeTa PeCTyII-
JIeHUs1, OTIpejieNieHue YOMICTBA, KPaxu U JIp.). Bo-BTOpBIX, pH-
MEHSIIOTCSI OTpejielieHHbIe KIacCU(UKAIIMOHHBIE IPUEMBbI, KOTO-
pble TO3BOJISIIOT SKOHOMHUTH TEKCTYAIbHBIA MAaTepUall, KOMIAKT-
HO pa3Melarh 1 ObICTPO HAXOAUTh OCHOBHBIE CTPYKTYPHBIE Ya-



cru (Harpumep, Ocobennas yacth YK mogpasnensiercs Ha pas-
JeJIbl U TJIaBbl B COOTBETCTBUM C PONOBBIM U BHUJIOBHIM OOBEK-
TaMM TOCSTATeNbCTBA). B-TpeThuX, 3HAYMTEIBHYIO CMBICJIOBYIO
Harpy3ky HecyT obooOmaworiue HopMmbl Oomieir yactu YK (cT.
14, 16, 19, 20, 25, 26 YK u ap.), B KOTOPBIX cofiepKaTcs onpe-
JeJIeHUsI U ONMCaHMsI HanOoJiee BaXKHBIX U OCHOBOIIOJIATAIOIINX
TIOHSITUI, HEOOXOIMMBIX [IJI OLIEHKH COBEPIIEHHOTO AesHUSI.
B npornecce kBasuuKaium ocyniecTBisieTcsl Kak Obl MO3HABA-
TeJIbHO-COOMpaTelibHasl JesITeIbHOCTh, HAlIPaBJIEHHAsI, C OIHOW
CTOPOHBI, HA OThICKaHue B HopMax Ocobennout yacti YK ane-
MEHTOB U MIPU3HAKOB COCTaBa MPECTYIUIEHN I, COOTBETCTBYIOIINX
MIPU3HAKAM COBEPIIIEHHOTo OOIIECTBEHHO OIMACHOTO JIesHUS, a ¢
Jpyro, — Ha YTOYUHEHUE U aHAJIA3 CaMOr'0 COBEPIIEHHOTO JIesl-
Hus. Hanpuwmep, npu aHanmm3e yOuicTBa Mbl UCTIONB3YeM: TEO-
peTHuYecKoe MOHATHE, B COOTBETCTBUM C KOTOPBIM YOHICTBOM
MIPU3HAETCS MPOTUBONPABHOE JIMIIEHUE KU3HU APYrOro 4ejoBe-
Ka; KJIacCU(pUKAILIMIO TIPECTYIJICHUH, UCXOMs1 U3 POIOBOTO 00b-
exta (1. 16 YK HasbIBaeT Takor OOBEKT — KU3Hb YEJIOBEKA);
yactruHO jaucniosurivio OcobeHnor yact YK, riue youicTBo
orpeensieTcs Kak YMBbIIIEHHOE essHue; Hopmbl OO1eit yactu
VK, B KOTOpBIX pacKkpbIBaloTCs cofiepkanue ympicna (ct. 25 VK),
npu3HaKK cyObekTa npectymienus (cr. 19, 20 YK).

Kpowme Toro, mporiecc KBaupukamy npearnoiaraet ucrosb-
30BaTh MOJIOKEHUsI CyAeOHOI MPAKTUKKU M HAyYHBIX KOMMEHTa-
pueB. BaxxHO MOMHUTB, UTO Mbl HE CO3Ja€M HOBOM MOJIENHU TIpe-
CTYIUIEHUS1, a JIMIIb BBISIBJISIEM 2JIEMEHThl W MPU3HAKU CYIIe-



CTBYIOIIEW 3aKOHOJATEIbHOM KOHCTPYKIIUM JIs1 CONIOCTABJICHU S
C IMIPU3HAKAMM COBEPUICHHOI'O AesHUS. /{7151 IopuInYecKom OLieH-
KM OOIIECTBEHHO OIACHOIO JIesIHUSI OOJIBIIOE 3HAUYEHUE UMEIOT
BUIBI COCTABOB TMPECTYIJICHUM, €CIM UCXOAUTh U3 CTETIeHU 00-
IIIECTBEHHOM OMACHOCTH JiesiHUs. Peub uaer o mpocTtom, KBasiu-
(putpoBaHHOM 1 0c000 KBAIM(PUIIMPOBAHHOM COCTaBaXx Ipe-
CTyIUieHus. [IBa MmociaeIHux — 3TO COCTaBbl, HAJIEIEHHbIE 3aKO-
HoOJaTesIeM JIOMOJHUTEbHBIMU KBAIM(PUIMPYIOIIMMU TPU3HA-
KaMH, YCUJIMBAIOIIUMH OTBETCTBEHHOCTb.



1.3. dTtansl nponecca KBaanduKanuu

JlesiTeIbHOCTh OPraHoOB JAO3HAHUS U CIIEICTBUS IO YCTAHOB-
JICHUIO Y IOPUANYECKOMY 3aKPEIJIEHUI0 TOYHOIO COOTBETCTBUS
Me:Xy TIPU3HaKaMU COBEPIIIEHHOTO OOIECTBEHHO OIACHOTO Je-
SIHUSL M TIPU3HAKaMU COCTaBa TMPECTYIUIEHUS MOAPA3esieTcs
Ha HECKOJIbKO 3TaroB. B Hayke yromoBHOro mpaBa HET €AWH-
CTBa B BOMPOCE O KOJIMUYECTBE M COMNEPKAHWUU STAIMOB MPOIIEC-
ca kBasmpukanuu. OHU aBTOPHl HA3BIBAIOT TPU JTara, Apyrue
11ectb 2. BONBIIMHCTBO aBTOPOB MOJIATAET, YTO Peub UET 00 Yro-
JIOBHO-TIPABOBOM COJIEP)KaHUM yKa3aHHbIX 3TanoB. Kak mpen-
CTaBJIsIeTCs, 00Jiee TOUHO OMpeesIsiT STAIbl KBATU(PUKAIIUN U KX
conepxanrie B. H. KyapsBies, KoTopslii 0co00 MOTYepKUBAI
TO OOCTOSATEINILCTBO, YTO JIOTHUECKAS IPOrpaMMa KBaTi(prKaImm
MPECTYIJICHU! UCTIONb3YETCS] B TECHOM COUYETAaHUM U Tieperiie-
TEeHUU C COOMpaHUEM, TIPOBEPKON M OIIEHKOM JI0Ka3aTesbCTB 2.
Takoi oaxo/ MO3BOJISIET CENaTh BHIBOJ O MPOXOXKJIEHUU ITa-
OB Mpoliecca KBTU(PUKAIMU TP B3aUMOICHCTBUU U B3aUMO-
CBSI3M HOPM YTOJIOBHOTO W YTOJIOBHO-TIPOLIECCYAJIBHOTO MpaBa.
[Tpu 3TOM KakIbplil MOCHAEAYIOMUNA 3TaN SABISAETCsS Oojee TOod-
HBIM, JIOTUYECKHU 3aBEPIIEHHBIM U OKAHYMBAETCS KOHKPETHBIM
BBIBOJIOM: O HAJIMYMU JIMOO OTCYTCTBUM COCTaBa MPECTYILIe-
HUST; 0 KOHKPETU3AIIUK BUJIOBOTO COCTaBa MPECTYIICHUST; 00 13-

12 Kypunos b. A. Ykas. cou. C. 56.
13 Kynpssues B. H. Vka3z. cou. C. 197.



MEHEHHUH JIMOO MOMOJHEHNU KBaIM(HUKAIMK; O HEITPaBUIbHOM
PUMEHEHUH HOPM YTOJIOBHOTO WJIM YTOJIOBHO-TTPOIIECCYaTbHO-
ro npapa. JlaHHbIe JIOTMYECKHEe BBIBOIBI OOJIEKATCS B hopMy
MPOLIECCYAIbHBIX JIOKYMEHTOB, 0OSI3aTe/IbHBIX JIJISI UCTIOJTHEHUSI.

Takum 00pa3oM, 3Tarbl Iporecca KBaIM(UKaIlUK paccMar-
pUBAIOTCSI B TECHOM EJUHCTBE HOPM YTOJIOBHOIO M YTOJIOB-
HO-TIPOIIECCYaJIbHOTO TPaBa.

[MepBbiii 3Tan mporecca KBaIU(UKAIMM COCTOMT B 00-
IIEM aHaJIM3€ COBEPIIECHHOrO OOIIECTBEHHO OIMACHOTO JEsSHUs,
B BBISIBJIEHMH TIEPBUYHBIX MPU3HAKOB COCTAaBa IPECTYIUICHUS
(KaK MpaBWJIO, YCTAaHABJIMBAIOTCSI OOBEKT MOCATATEIbCTBA U Xa-
pakTep 0O0BbEKTUBHOW CTOPOHBI). HEOOX0AMMO TIATEIbHO M3Y-
YUTh BCE UMEIOIINECS] MAaTEepUasibl, YUUTBIBAsA, YTO UX OYyIET CO-
OpaHO MUHHMMAJIbHOE KOJIMYECTBO. BakHO TMpeaBuieTh cyned-
HYIO TIEPCIIEKTUBY, JUISI YEro COOTBETCTBYIOIIEE TOKHOCTHOE
JIMLIO JTOJKHO XOPOIIIO 3HATh JICHCTBYIOIIMIA YrOJIOBHBIA 3aKOH
Y UMETh HaBBIKU CaMOCTOSITEJIbHOUM padoThl. Eciim OynyT ycra-
HOBJICHBI JIOCTATOYHBIC JAHHbBIE, YKA3bIBAOIINE HA HAIMIKE B JIe-
SIHUY TIPU3HAKOB TPECTYIJICHUs, TO B COOTBETCTBUU CO CT. 146
VIIK PO nomkHO ObITH BO30YXIEHO YrojoBHOE 1eno. B mo-
CTaHOBJICHUM O er0 BO30YKICHUU YKa3bIBACTCs CTaThsl YIOJIOB-
HOT'O 3aKOHa, T0 MPU3HAKaM KOTOPON OHO BO30yxmaercs. [laH-
HBII TAI Ipe/roiaraeT yCTaHOBJICHHE OOIIEH MPUHAJICKHOCTH
JesiHUs K mpectyrieHusiM. [1ogoop HOpMBbI ISl IepBOHAYAITb-
HOM KBaJM(UKAIMK SIBJISETCS BeChbMa CJIOKHBIM, IJIABHBIM 00-

14 Nanee — VIIK.



pa3oM, MOTOMY, UTO HESICEH MPeIMET T0KA3bIBAHN S, HEU3BECTHBI
BCe (DaKThI, UMEIOIIME YTOJIOBHO-ITPABOBOE 3HAUEHHE.

Bropoii atan nporiecca kBauUKaIuy npecTyrieH!s Hepas-
PBIBHO CBSI3aH C MEPBbIM, HO B HEKOTOPBIX CIyyasiX €ro pe3yJib-
TaThl MOTYT PAa3UTEIbHO OTIMYaThes. Hepenko xon paccnenosa-
HUS IOOYK/IaeT CJIeIOBATeNIsI BHICKA3aTh CBOE MHEHHE O KBaJIH-
(pukaryum, yrmyouTts v paciMpuTh pacciaeJOBaHuE, BHISIBUTH HO-
Bble MpU3HaKK'">. BO3MOKHO BBIIBUKEHUE HOBBIX BEPCHIA, OTKA3
OT TUIOTE3, KOTOPbIE HE HAIILTM CBOEro NnoATBepxkaeHus1. imen-
HO Ha 9TOM 3Tarie OCYIIECTBIISIIOTCS aHAJIU3 U CUHTE3 TPU3HAKOB,
XapakTepusyInux Joooe npectyrienue. CienoBaresb yTOYHSI-
eT (pakyIbTaTUBHBIE U OLIEHOUHbIE MTpU3HAKU. OT 0OIIIEro MoHs-
THS1 TIPECTYIIEHUS] TPOUCXOUT NIepexo]] K pOJOBOM U BUIOBOM
MPUHAJIEKHOCTU COBEPILIEHHOTO JesTHUS, a 3aTeM CJIeIyeT rep-
BUYHBIN BBIBOJ (€CTECTBEHHO, MOIKPEIIEHHBIN COBOKYITHOCTHIO
JI0KA3aTeNIbCTB) O TOM, KAKOM KOHKPETHBIM COCTaB IPECTYILIe-
HUsI COIEPKUTCS B IEUCTBUSIX MTOAO3PEBAEMOTO.

DTOT JIOTMYECKUU TyTh B npoueaypHbix pamkax YIIK 3akan-
YMBAETCS COCTABJICHHEM TMOCTAHOBJIEHUS O MIPUBJICUEHUH B Ka-
yectBe 00BUHsIeMoro. B cootBerctBum co cr. 171 u 172 VIIK
B IIOCTAHOBJICHUY HAPSTY C IPYTUMH PU3HAKAMH JIOJDKHO OBITH
yKa3aHO: TMPECTyIUIeHNe, B COBEPIICHUU KOTOPOrO OOBUHSIET-
Cs JMIO; BpeMsl, MECTO W Jpyrue OOCTOSATENLCTBA; YTOJOB-
HBII 3aKOH, ITPEeyCMaTPUBAIOIIMNA OTBETCTBEHHOCTh 3a JIJaHHOE
npecrymienre. Harnpumep, yronoBHoe Jiesio Obl10 BO30YXAEHO

15 Kynpssues B. H. Yka3z. cou. C. 202.



no npusHakaM 4. 1 cr. 161 YK (OTKpbITOE XMILIEHHE YYKOro
uMyIecTBa — rpadex). Ha cremyioriem stare crienoBaresns Ho-
JIy4UJT 3aKJII0YEHUE Cy1eOHO-MEIUIIMHCKON SKCIEPTU3bl O TOM,
YTO 3/J0POBbIO IOTEPIEBILETO IPUYMHEH BPEJ] CPEIHEN TSIKECTH.
I[o paswsacaenuro I1lnenyma BepxosHoro Cyna P® npuunHeHue
NO0OHOTO BpeZa 3A0POBbI0 XapaKTepU3YeT JEHCTBIS BUHOBHO-
IO KaK COBEpILEHHBIE C HACUJIMEM, OMACHBIM JUISl )KM3HU U 3[10-
poBbs1 6. Kpome Toro, ciegoBarenb yCTAaHOBUJI, YTO HAaNaJaBIIuX
OBLIO IBOE, OJJIH U3 HUX HAHOCHWJI TIOTEPIIEBIIEMY y/Iaphl MO TO-
JIOBE, a IPYroi BBIPBAJI CyMKY ¢ Betllamu. CoOpaHHbIe (pakThue-
CKH€ JIaHHbIE MO3BOJIWIIN ClIeJIaTh JIOTUYECKUIA BBIBOI 00 M3Me-
HEHUU MepBOHaYaIbHON KBanudukanuu. [lono3peBaemMbiM Obl-
JIO TIpeAbSBIICHO OOBUHEHHE 10 1. «a» 4. 2 ¢T. 162 YK (pa3ooi,
COBEPILEHHBIN I'PYIIION JIMLL 10 IPEABAPUTEIIBHOMY CTOBOPY).
Tperuit sTan npouecca KBaaU(UKALMU TPOIODKAETCS T10-
clie TIpeAbsiBJIeHUs] OOBUHEHUsSI M OKAHYMBAETCS COCTABJIEHU-
€M OOBMHMTEINILHOTO 3aKmoueHusi. Ho Takoil pe3ynbTaT He Bce-
712 sIBJsieTCs 00s3aTebHBIM. BO3MOXHO OOHapyXeHHe HOBBIX
(pakToB, TpeOyOIIMX MPOBEPKU M OLIEHKH, YTO MOXKET IpH-
BECTU K TepenperbsBIeHUI0 OOBUHEHUs], TIepeKBaT(pUKAIIN
JeWCTBUI Ha MHYIO CTaThIo MO0 vacthb ctathu Y K. He uckimouen
BAapHUaHT MPEKpaILEHUs YTOJOBHOIO JIeNa M0 Pa3JIM4YHbIM OCHO-
BaHMAM. Hac xe B Gosibllieii cTeneHr BOJIHYIOT BOIPOCH! KBAJIH-
(pukainu npu cocTaBieHUM OOBUHUTEIBHOTO 3aKJ04YeHus1. Bo-

16 Cyne6Hast mpakTHKa 1o yronoBHbIM jieniaM / cocT. I'. A. EcakoB. M.: TK Ben6w;
Ipocnext, 2007. C. 172.



NepBbIX, ITO HauboJee 3HAYMMBIN MTPOIECCYaTbHBIN JOKYMEHT
MpeIBAPUTENILHOTO paccieioBaHus. Bo-BTOpbIX, Ha TaHHOM 3Ta-
Tie 3aBepIlaeTCs JeATSILBHOCTh cieioBarelis. B-Tperbux, B 00-
BUHUTEJILHOM 3aKJII0YEHUH YKa3bIBAETCSI OKOHUYATEIbHASI KBAJIH-
(ukanus, 1. €. TOIPOOHEHIITUM 0Opa30M ONMMCHIBAIOTCS MTPU3HA-
KU TIPECTYITHOTO JIeSTHHSI B COOTBETCTBUH C UX 3aKOHOAATEIbHON
MOJIEJTbIO — KOHKPETHBIM COCTAaBOM MPECTYILIEHUSI.

Cornacno cr. 150 YIIK u masoit 32 VIIK, HekoTopbie oco-
OCHHOCTH IO KBaJTM(UKAIMU OOIIECTBEHHO OIACHOTO JICSTHHS
UMEIOT MECTO TIPH JIEATEIBHOCTH OPraHOB JO3HAHMS, KOTOPbIS
BMECTO ITOCTAHOBJICHUSI O TIPUBJICUCHUU B KAYeCTBE OOBUHSIEMO-
IO COCTaBJISIIOT MUCbMEHHOE YBEIOMJIEHHE O TOI03PEHUH B CO-
BEPIIEHUH TPECTYIUIEHHS, BMECTO OOBMHHTEIILHOTO 3aKJII0Ue-
HUSI COCTABJISIETCS] OOBUHUTEIIBHBIN aKT, a CaMO JIO3HAHUE OCY-
IIECTBJISIETCS B COKpAIIIEHHbIE CPOKH.

B o6oux ciyyasix KBaMUKAIUIO TPECTYIUIEHUs! POBEpsieT
MPOKYPOP, K KOTOPOMY TOCTYTAET JIeTO ¢ OOBUHUTEIBLHBIM 3a-
xyodeHneM niam aktom. Cornacho cr. 221 u 226 VIIK, npu no-
CTYIUIEHUM Jefia ¢ OOBUHUTENBHBIM 3aKJII0OUEHHEM WA aKTOM
MIPOKYPOP 00s13aH IPOBEPUTD TAKWE BAXKHBIE ACTIEKTHI: UIMEJIO JIU
MECTO JiesiHUE, BMEeHsieMOoe OOBUHSIEMOMY, U IMEETCsI JIU B 3TOM
JesTHUMA COCTaB TMPECTYIUICHUsI; TTPABUIILHO JIM KBATU(DUITUPO-
BaHO npecrymieHue. [Ipy 3ToM 3aK0H MpeAoCTaBUI MPOKYPOPY
JIMIITb OrpaHUYEHHOE MPaBO M3MEHATh KBanudukanmio. [o ne-
JaM ¢ OOBUHMTENIbHBIM 3aKJTIOUEHHEeM OH He BIIpaBe HUKAKUM
00pa3oM M3MEHSATh KBUTM(UKAIUIO, HO MOXKET BO3BPATHUTH JIe-



JI0 ciefoBareno i ee u3MeHeHus. [lo genam ¢ oOBUHHTEITb-
HBIM aKTOM IIPOKYPOp BIIpaBe U3MEHUTh KBAJIM(PUKALMIO B Ya-
CTU MPUMEHEHMs 3aKOHa O MeHee TSKKOM IMpecTyruieHuu. Ec-
7m TpedyeTcsi u3MeHeHre OOBMHEHUsI Ha Oosiee TSKKOe WM Cy-
IIECTBEHHO OTINYamIieecs 1o (hakTHIeCKUM OOCTOSITEILCTBAM
OT NEPBOHAYAJIBHOIO, MPOKYPOP BO3BPAILAET JEJO OpPraHy J0-
3HaHMS J1s MepeKBaIMpUKalvy.

BaxubIM 3Tanom nporiecca KBaIM(UKAIIUK SBJIsETCS Cyaeo-
HOe paccMoTpeHue yroyoBHoro fena. Cym o0si3aH TIIATeTIbHO
IIPOBEPUTD YTOJIOBHO-PABOBYI0 KBAIM(PUKALIMIO, HO BIPABE U3-
MeHUTh 0OBUHEHMe o mpaBuiam cr. 252 VIIK, cornacHo ko-
TOPOU U3MeHeHne OOBUHEHUS B Cy/IeOHOM pa3OHpaTesibCTBe J10-
MYCKAETCsl, €CJIM STUM HE YXYALIAETCs MOJIOKEHUE MOICYIUMO-
IO ¥ He HapyluIaeTcs ero npaeo Ha 3aumry. Ciaeayer corlacuTh-
sl C TEMM CHELMaIMCTaMU, KOTOpbIE YKa3bIBAIOT HA CJEAyIoII1e
(opmbl U3MeHeHus1 KBaMU(UKAIMK: UCKIIOYeHUe U3 OOBUHE-
HUS1 OT/EJIbHBIX SMU30/I0B MPECTYIHOU AEsITeIbHOCTHU; IEPEKBa-
mpuKaIysa Ha cTathio (dacTth, myHKT) OcoOenHoi yactu YK,
npeaycMaTpUBaIoOLIeld MEHee CTPOroe Haka3zaHue; YMEHbIlEeHHe
pa3Mepa IPUUMHEHHOTO TPecTyIJIeHneM yiepoa'’.

HenomyctumocTs NOBOPOTA K XyALLIEMY IPEAINONaraeT 3anpeT
Ha CJeyIOIMe Cyyad W3MEHEHUs KBAaIU(UKALMU: a) ITPUMeE-
HsIeTCs Apyrasi HOpMa YrojIOBHOTO 3aKOHA (CTaThsl, YacTh CTaTbU

17 KommenTapwmii k YronoBHo-1porieccyanpHoMy Kojekey Poccuiickon ®eneparyiu
(nocrarewinsiit) / JI. H. bamkaros, b. E. besnenkun [u ap.]; ots. pen. U. JI. [lerpyxus.
6-¢ u3g., nepepad. u gor. M.: TK Benowu; [pocriekt, 2008. C. 404.



WIM TIYHKT), CAaHKIMsI KOTOPOW TpeaycMarpuBaeT 0ojee CTpo-
roe HakazaHue; 0) B OOBUHEHHE BKJIIOYAIOTCA JOMOJIHUTELHBIE,
HE BMEHEHHbIE OOBHHSIEMOMY (haKThI (SMU30/IbI), BIEKYIIHE W3-
MeHeHHe KBaJTU(UKaIMK IPECTYIUICHUs U IPUMEHEeHUe 3aKOHa,
IpeycMaTpUBaIoIIero 0ojee CTporoe HakazaHue, JIMOO yBeJH-
yrBamoiye (haKTHISCKUN 00beM OOBUHEHUSI, XOTSI M He U3MEH sI-
IOIIYE I0PUANIECKON OIIEHK! CONEsTHHOTO; U3MEHEHHe CYyTH 00-
BUHEHUs B TAKOW CTENEHH, MIPU KOTOPOUl CYIIIECTBEHHO HapyIa-
I0TCSI TTpaBa MOJACYIMMOrO Ha 3aIluTY.

OxoHuatenbHasi KBaTU(UKAIIUS MPECTYIUIEHUsI HA JaHHOM
Tane yKkas3blBaeTcsl B 0OOBUHUTEIBLHOM MpUroBope cyaa. Ha stom
stane 6oJiee MOJHO U ITyOOKO aHATM3UPYIOTCS U COMIOCTABIISIIOT-
Cs1 YCTAHOBJICHHBIE TI0 JIeTy (PaKkThl, UM JAaeTCsl OKOHYATebHAs
fopuanyeckas onenka's. Ilnenym Bepxosnoro Cyna P® B cBo-
eM noctaHoBieHun ot 29 ampenst 1996 r. «O cyne6HOM Tipu-
roBope» 0cO00 MOMYEPKHY/ 3HAYMMOCTb IMPABUJIbHON KBaJIM-
(pukanuu u orpaxeHus ee B camOM NpuroBope. B mocraHoB-
JIEHMHM OTMEYaeTcsl, YTO B MPUTOBOPE HEOOXOOMMO MOTHUBHPO-
BaTh BBIBOJIbI Cy/la OTHOCUTENBHO KBaTU(PUKAIIMUA TPECTyILIe-
HUS 10 TOW WM WHOMW CTaThe YrOJIOBHOTO 3aKOHA, €ro 4acTu
mbo myHKTy. Kpome Toro, cyn, mpu3HaBasi MOACYIMMOTO BU-
HOBHBIM B COBEpIIIEHUM MPECTYIUIEHUs 0 MPU3HAKaM, OTHOCS-
IIUMCS K OLICHOUHBIM KaTeropusM (TSHKKHME WA 0CO00 TSKKHE
TIOCJIE/ICTBUSI, KPYIHbIN WM 3HAUMTEIIbHBIN yIiepO, CylecTBeH-
HBI Bpea U Ap.), He JOJKEH OIPaHUYMBATHCS CCHUIKOW Ha CO-

18 Kynpssues B. H. Yka3z. cou. C. 207.



OTBETCTBYIOIIUI MMPU3HAK, a 00513aH MPUBECTU B OIUCATEIHHON
YaCTH NIPUTOBOPA OOCTOSATENILCTBA, MOCTYKHUBIITNUE OCHOBAHHEM
JUISl BBIBOJ]A O HAJIMYMM B COMAESIHHOM YKa3aHHOTO MpU3HaKa !”.
[To geny B OTHOILIEHWM HECKOJIbKUX MOACYAUMbBIX WM TIO AeNy,
110 KOTOPOMY TOJICYJIMbIii OOBUHSIETCSI B COBEPIIEHUN HECKOJTb-
KHUX TIPECTYIUICHUH, CYIl JOJDKeH O0OCHOBaTh KBAIM(DUKAIIUIO
B OTHOIIIEHUY KaXJI0T0 MOACYAUMOrO U KaKA0T0 MPECTYIICHUS.
HaxkoHel1, nocjaeqHuM 3Tarom rpoiiecca KBainguKaiu mpe-
CTYIUICHUH, TI0 MHEHHUIO OOJIBIIIMHCTBA aBTOPOB, MTPU3HAETCS ee
V3MEHEHHE B alEUISIIMOHHOM, KACCAlMOHHOM WJIM HAaA30PHOM
nopsiike. PaHee Teopust ¥ MpakTUKa UCXOIWIN U3 OOIIEro mpa-
BUJIa O HEAONYIIEHUU MOBOPOTA K XYAIIEMY U HA 3TUX CTajlu-
sIX, HO B HACTOSIIIIEE BPEMsI CYIIIECTBYIOT pa3Hble TOUKH 3PEHUSI.
XoT4 cam Cy[1 aneuUISIMMOHHON MHCTAHIIMU HE MOXET U3MEHHUTD
KBTU(DUKAIMIO ¥ TIPUMEHUTH 3aKOH O OoJiee TSKKOM TPecTyIi-
JICHUM, HO B 9TOM YacTH BIIOJIHE ONPABJAHHBIM ITPEJICTaBJISIET-
csl MpaBUJIO, 3aKkperuieHHoe B 4. 2 cT. 369 VIIK, cornacHo Ko-
TOPOMY MPHUTOBOP Cy/ia TIEPBON MHCTAHIIMU MOXKET ObITh M3Me-
HEH B CTOPOHY YXYAIIEHUS MOJIOKEHUs] OCYKJIEHHOIO He MHAaue
KaK TI0 MPEJICTaBJICHHIO MTPOKYpopa JIMOO kajiode MoTepIieBIe-
0, YaCTHOTO OOBUHUTEJISI WM UX MPEJICTABUTENIEH.
[TorHOMOYMS Ccya KaCCAIMOHHOM MHCTAHIIMU B YaCTH U3Me-
HeHMsl KBainpukanuu Oonee orpaHuueHsl. B dacTHOCTH, CO-
racHo cr. 387 VIIK, cya kaccalluOHHOM MHCTAHIIMU HE BIIpaBe
NMPUMEHUTH YTOJOBHBINA 3aKOH O Oojiee TSKKOM MPecTyIUICHUN

19 Bionnerens Bepxosnoro Cyna P®. 1996. Ne 7. C. 4.



WJIM YCWJIMTh HA3HAYEHHOE HAKA3aHUE.

Crarps 405 VIIK Takxke 3akpenuia OpaBWIO O HEJOIyIe-
HUM TOBOPOTA K XyAIIeMy IPH TepecMoTpe CyaeOHOro pere-
HUA B NOPAJKE HAaA30pa, HO CONIACHO pelleHro KoHcrurynu-
onHoro cyaa ot 11 mas 2005 r. Ne 5-I1, HekoTOpble MOTOKEHU S
JAHHOW CTaThU ObLIM MPU3HAHBI TPOTUBOpedarmumMu KoHnctuty-
i PO, B cBS3M ¢ 3TUM BO3MOKHOCTD MEPECMOTpA PEIleHUST
10 YTOJIOBHOMY JIEJIy B CTOPOHY YXYILUEHUS MOJOXKEHUS OCYXK-
JEHHOI'O B MOPAJIKE HAA30Pa JOITYCKAETCS TOJIBKO B TEYEHUE IO-
Jia IO BCTYIUIEHUIO MPUTOBOPA B 3aKOHHYIO CHITY.

Ho, o Hamemy MHEHMIO, U3MEHEHUE KBaJIM(pUKALIUUA TTpe-
CTYIUIEHMS, BJIEKYIEE YXYAIICHUE IOJIOKEHUs OCYXKIEHHOIO,
HEJIONYCTUMO B JII0OOW U3 HA3BAaHHBIX WHCTAHIIUI.

20" [Caitr Bepxoaoro Cyga P® or 12.01.08]. URL: http://www.supcourt.ru/

mainpage.php



1.4. Kpanudukanus mo sjeMeHTaM
COCTaBA NMpeCTYIIeHUs

KBamudpukanus npecTyrieHnid — 3T0 YCTAHOBJIEHUE U I0pU-
JUYECKOEe 3aKperieHue TOUHOTO COOTBETCTBUSI MEKAY MPU3HA-
KaMU COBEPILEHHOTO OOIIECTBEHHO OMACHOTO JIeSIHUS U IPU3HA-
KaMU COCTaBa MPECTYIUIEHUS, TPEAYCMOTPEHHOIO KOHKPETHOM
cratbeii OcoOenHoi yactu YK. BaxkHo ompenenuts mocneno-
BATEJIbHOCTh YCTQHOBJIEHUSI TAKOTO COOTBETCTBUS. CIOKMIACH
TPaJULIMOHHAS TPAKTUKA, COIJIACHO KOTOPOW KBAJM(PUKAILIMIO
MPECTYIUICHU! HAYMHAIOT C aHaIn3a OObEKTa MOCATATEIbCTBA,
3aTe€M BBIIEJISIOT MPU3HAKKA CaMOTO JIESIHUS, T. €. ONPEAeIISIoT
PaMKH U cofiepkaHrue OObeKTUBHOM CTOPOHBI. Jlanee BhISIBISIOT
BCE MPU3HAKU CyObEKTa MPECTYIUIEHHUS U COepKaHue CyObek-
TUBHOM CTOPOHBI ((popma BUHBI, MOTUB U 11€J1b). [laHHas cxema
TIO3BOJISIET YCTAHOBUTH CXOJICTBO JIMOO Pas3iiMure Kak MeXKIy CO-
BEpIICHHbIM JIESTHUEM Y I0PUANYECKON MOAEJbIO, TAK U MEKIY
CMEXHBIMU JICSIHUSIMU, BHEILTHE CXOKMMHU TI0 Psily PU3HAKOB.

KBamudukanus no o0bekTy nmocsirateabcrBa. OOBbeKT
MPECTYIUICHUS SIBJISIETCSI OCHOBHBIM 3JIEMEHTOM COCTaBa Ipe-
cryrmieHus. JlioGoe coepilieHre OOIECTBEHHO OMACHOIo fe-
SIHUS, TTPEJYCMOTPEHHOIO YIOJIOBHBIM 3aKOHOM, MPEAToJiaraer
HapyllIeHWe YbUX-TO OXpaHsieMbix MHTepecoB. He cyiectByer
0e300beKTHBIX TTpecTyIuieHuid. VIHTepechl, B KOHEYHOM cYeTe —
9TO OTHOIIIEHUSI, KOTOPhIE CKJIAIBIBAIOTCS B OOIIIECTBE, TOCYAap-



CTBe, MEX]ly TpakJaHaMH IO TIOBOIY YEro-iando. YTOJIOBHBIN
3aKOH OXpaHseT OOJIBIIYI0 YacTh OOMIECTBEHHBIX OTHOIICHUM,
HO TpeOyeTcsl 3HaHUE TEOPUU W TIPAKTHKH, YTOOBI B Mpoliecce
KBaIM(PUKAITUM TOYHO YCTAHOBUTD, KaKOE OOIIECTBEHHOE OTHO-
IIeHWe WM MX TPYINa OKa3aJIMCh HAPYIIEHbI, KOMY TPUYUHEH
BpEJl WIK CO3/1aBajiach peaibHasi yrpo3a ero mpuuuHeHusl.

I mpaBWJIBHOTO TPMMEHEHUsI 3aKOHA HEOOXOIUMO yMe-
HUE JIOTUYECKU OIpe/IeINTh POAOBOM, BUJOBOM M HEMOCPE/-
CTBEHHBIN OOBEKTH TpectyrieHus. [Ipu kBammdukamy cie-
AyeT moMHuUTb, 4To OcobenHas yacte YK muddepennmponana
Ha pas3ziesibl U IJIaBbl, 2 KPUTEPUEM TAKOTO pa3rpaHUYEHUs] BbI-
OpaHbl POJIOBOY 1 BUJOBOI OOBEKTHI (POJOBON OOBEKT 0003HA-
YeH B Ha3BaHMHU paszzesia OcooenHom yactu YK — TMIHOCTD, KO-
HOMUKA U T. /1., & BUJOBOW OOBEKT, KaK MPABUJIO, YKAa3aH B Ha-
3BaHUU TJIaBbl, BXOSIIEH B TOT WM MHOHN pasnen OcobeHHon
yactu YK — Ku3Hb 1 3I0pOBbE, COOCTBEHHOCTD; HAITPUMeEP, Ta-
HOE XUIIIEHUE YY)KOTO UMYIIECTBA — Kpaxa — KBaIM(pULIMpYeT-
cs 1o c1. 158 VK, r71e poioBbiM OOBEKTOM SIBJISIETCS SKOHOMH-
Ka, a BUJIOBBIM — COOCTBEHHOCTD). B HEKOTOPBIX ClTydasix pa3iiv-
Yhe CMEXHBIX, a MOPOM U TOXKAECTBEHHBIX JESHUN MPOBOJUTCS
10 POJIOBOMY WJIM BHJIOBOMY OOBEKTY (Kpaka HAPKOTHUECKUX
cpeactB kBanmpuimpyetcs He no cr. 158 YK, a mo c1. 229 VK,
TaK KaK BUJIOBBIM OOBEKTOM SIBJISIETCSI HE COOCTBEHHOCTD, a 3/10-
POBbE HaceseHus1).

B pamMkax KOHKpETHOro MpecTyIuieHusl Bcerga Tpelyercs
YCTaHOBUTH HEMIOCPE/ICTBEHHBIN OOBEKT MOCATATEIhCTBA — KOH-



KpeTHoe Onaro, MHTEpec, MpaBOBOe YcTaHOBJeHue. Hemnocpen-
CTBEHHBIN OOBEKT, KaK MPABUIIO, HA3BIBAETCS JIMOO MOIpazyMe-
Baercs B Aucnosuiuu crarbit OcodbenHon yactu YK (Harpumep,
ct. 105 YK nonpazymeBaet xku3Hb 4yesioBeka, ct. 158 YK umeer
B BUJY COOCTBEHHOCTh KOHKPETHOTo cyObekTa). Ciegyer nom-
HHTB, YTO B HEKOTOPHIX cTaThsix OcobenHoit yacti YK ykasbiBa-
I0TCS1 KOHKPETHBIE MPEeIMEThI, B OTHOLIEHUHU WJIH IO MOBOY KO-
TOPBIX COBEpIAETCS MPeCTyIUIeHHe (4ykKoe UMYIIECTBO, OKY-
MEHTBI, OPY)KUE U T. I1.). B Takux ciy4asx HEMpaBUJILHO OTOX-
JECTBJISITh HETOCPEACTBEHHbI OOBEKT M MPEAMET IMPecTyIuIe-
Hus. [Ipenmer, no TouHomy 3amedanuio b. A. Kypunosa, siBiisi-
eTcsl JIMIIb MaTepuabHON (DOPMOMA, YCIOBHEM CYIIIECTBOBAHUS
oIpe/ieIeHHOro 00BeKTa rocsAraTeNibeTBa’!. OueHp 4acTo Hero-
CPENCTBEHHBIN OOBEKT HE PACKPHIBAETCS B TEKCTE 3aKOHA, HO O
HEM COJIEpKaTCsl CBE/IEHUS B XapaKTepUCTUKE JPYrux MpU3Ha-
KOB (TpeaMeTa MpecTyIUIeHUs], IMYHOCTH MOTEPIeBIInX, MecTa
COBEPIIECHUS MTPECTYIUICHUS U Jp.).

[Iporiecc TOrmueckoro ycTaHoOBIEHHS OOBEKTa MPECTYIUICHHUS
Y €T0 BUJIOB HeJIb3s1 pa3pbIBaTh, BCE MPOUCXOAUT B JUAIEKTUYE-
CKOM €[TMHCTBE U B3aUMOCBSI3H.

OOBEKT NPECTYIICHNsI MOKET CTaTh B UCKJTIOUUTENTbHBIX CITY-
YyasgxX KpUTEpPUEM [UIsl BBIHECEHUSI OKOHYATEJBHOIO pEIICHUS
1o Jiesly (HarmpuMmep, YCTAaHOBJIEHO JIMLIO, COBEPIIMBILEE XUIIE-
HHE YYy)KOr0 UMYILIECTBA, HO COOCTBEHHUK MMYILIECTBA TaK U HE
ObL1 ycTaHoBIeH. OTCyTCTBUE 00BEKTA MPECTYIUIEHHS JaeT rpa-

21 Kypunos b. A. Ykas. cou. C. 63.



BO C/IeJIaTh BBIBOJ 00 OTCYTCTBHMHU COCTaBa MPECTYIIICHUS).

Bo mMHOrux ciy4asix oOIecTBEHHO OrMacHoOe JesTHhe MPUYH-
HseT Bpe[ MO0 yrpokaeT MpUIMHEHUEM Bpe/ia cpa3y HECKOb-
KMM Herocpe/CTBEHHbIM 00BbeKTaM. B cBs3U ¢ 3TUM B Teopuu
YTOJIOBHOT'O ITPABa BbIIEJSIOT AONOTHUTENILHBIN HETIOCPEICTBEH-
HbIIA 00beKT. Harmpumep, paz6oii — ct. 162 YK — nocsraer ogHo-
BPEMEHHO Ha COOCTBEHHOCTh UEJIOBEKA U Ha €r0 JKU3Hb UJTH 3/10-
poBbe. JlomomTHUTENbHBI OOBEKT BCETAa YKA3bIBAETCSl B TUCIIO-
sutuu ctatbt Ocodennoit yactu YK Hapsy ¢ ocHoBHbIM. Hazbi-
BAIOT TaK:Ke W (DaKy/IbTATUBHBINA HEMIOCPE/ICTBEHHBIN OOBEKT, KO-
TOPBIY MPOSIBIISIETCS, KaK MPABUJIO, B paMKaX KBATM(PUIIMPOBAH-
HOro cocTaBa npectyruieHusl. OObeKT MpecTyIyIeHus SBJISETCS
JIMILIb OJHUM U3 JIEMEHTOB COCTaBa IIPECTYIUIEHUS], [I09TOMY €T0
YCTaHOBJICHUE MPY aHAJIM3€ KPUMHUHAJIBHOTO MOBEJCHUS HENb35
paccMaTpuBaTh U30JMPOBAHHO OT JAPYTUX JIEMEHTOB U MPU3HA-
KOB, 9TO TOJILKO HavyaJIo Uil JaJbHeUIIen KBaln(puKaum, IiaB-
Hasl LieJIb KOTOPOM — YCTAaHOBJIEHUE UCTHHBI 110 YTOJIOBHOMY J€-
Ty,

OueHb yacTo BOIPOCH KBATU(PUKAIMKU MPECTYIICHUI CBSI-
3aHbl C yy€HMeM O motepreBuieM. IIpu3Haku mnorteprieBIIero
He 00pa3yloT caMOCTOSITEILHOTO JIEeMEHTa COCTaBa MpPeCTyIlie-
HUSl, HO B HEKOTOPBIX CIIy4asiX MMEIOT Pellaolee 3HaYeHHe, Ka-
YEeCTBEHHO JIOTIOHSIIOT OObEKTUBHBIEC U CYOBhEKTUBHBIEC IIPU3HA-

2B H KynpsiBueB 1o 3ToMy MOBOIY OTMeYall, YTO YCTAHOBJICHHE OOBEKTa TOCs-
raTesibCcTBa CIYKUT Kak Obl MTpelBapUTeIbHOM MPOrpaMMOil 1151 BHIOOpa TOW TPYIIIbI
CMEXHBIX COCTABOB, CPE/I KOTOPHIX HYKHO OyJIeT yike Oosee TIATeIbHO UCKATh He0O-
xoaumyio HopMmy. Cm.: Kynpsisues B. H. Vkas. cou. C. 136.



KM COCTaBa, KOTOpblE, B KOHEYHOM CU€Te, 1 OIpPEAeIsIOT YCII0-
BUS Y IPAHULBl YTOJIOBHOM OTBETCTBEHHOCTU. Harmpumep, B CT.
105, 106, 123, 126, 131, 132, 150-153 YK u apyrux BblieIeHbI
Takue MPU3HAKKU MOTEPIEBILEro, Kak moj, Bo3pact. B cr. 206,
240,277,295, 298, 317-319 YK u apyrux Ha3blBalOTCs PU3HA-
KU, KOTOPbIE XapaKTePU3YyIOT COIUAIBHOE U JOKHOCTHOE TO-
JIOXKEHHWE TMOTepIieBero. B 1aHHBIX Cllydasix MOXHO TOBOPHUTH
0 «CHElUaIbHOM TOTepIreBIIeM», a 3aKOHOATENIb HCIOb3YeT
TaKOU MpUeEM B LIeIsIX Oosiee YeTKor audhepeHIaiim yroioB-
HOM OTBETCTBEHHOCTHU.

KBammcpukanust mo 00beKTHBHOI CTOPOHE MPeECTYILIe-
Husi. KpamuduimpoBarhs npectymjieHre 1o 0ObeKTUBHOM CTO-
POHE O3HAYAET YCTAHOBUTh TOXKIECTBO MEXK]Y BHEUIHEW CTOPO-
HOM OOIIIECTBEHHO OIACHOI'O JIESHMSI, T. €. AKTOM ITOBEACHHUS Ue-
JIOBEKA, COBEPIIEHHbBIM B OOBEKTUBHOM MHUPE, U OOBEKTUBHOM
CTOPOHOUM COOTBETCTBYIOIIETO COCTaBa MpecTyryieHus. Perato-
Iee 3HauYeHue B JIAHHOM ITpoIiecce MMeeT XapaKTepUCTHKa 00-
IECTBEHHO OMACHOTO, YTOJIOBHO-ITPOTUBOIPABHOIO JESTHUS, KO-
TOpOE MPUYUMHSET Bpe/l OXpaHsSEeMbIM MHTEpEcaM JIMOO yrpoka-
€T IPUYMHEHUEM TaKOro Bpeja.

Hcxonst u3 Teopum cocTaBa MPECTYIUIEHWS, NPU aHAINU3e
MPECTYITHOrO MOBEICHUsI BHAYAJIE Mbl JOJDKHBI YCTAHOBUThH Ha-
Juue 00sI3aTeNIbHBIX MPU3HAKOB OOBEKTUBHOW CTOPOHBI (1es-
HUE, Bpe/IHbIE TOCIIEICTBUSL U TPUUMHHAS CBSA3b MEX/1y HUMU).
OTU NPU3HAKU B OOJBIIEH CTENEHH COOTBETCTBYIOT IPECTYII-
JICHUSIM C MaTepUaTbHBIM COCTABOM, JJIsI KOTOPbIX MOMEHTOM



OKOHYaHHUSI CYUTAETCSI HACTYIIJICHUE BPEIHBIX MOCIIECTBUM, BbI-
JeJisieMbIX 3aKOHOJaTeNIeM B Iucno3ulivu. VIHble cOCTaBbl mpe-
CTYIUIEHUI C(OpPMYJMPOBaHbl 3aKOHOAATENIEM Kak (popmalb-
HbIE, B KOTOPBIX 00s13aTeIbHBIM MTPU3HAKOM OOBEKTUBHOM CTOPO-
HBI SIBJISIETCSI JIMIIL OOIIECTBEHHO oracHoe jiesinue. [pecryre-
HUE C TAKUM COCTAaBOM CUMTAETCS] OKOHYEHHBIM B MOMEHT COBEP-
HIEHHWSI CaMOro JIessHUs (Hampumep, mpeaycMoTpeHHoe cT. 129
VK). [IpakTruecku B KaxJI0M IPecTyIJIeHUd TpeOyeTcsl ycTa-
HABJMBATh (PaKyJbTATUBHBIE MPU3HAKU OOBEKTUBHOW CTOPOHBI:
MECTO, BpeMsi, CIOCO0 1 0OCTOSTEILCTBA COBEPIICHHS] IPECTYTI-
nenusi. Korma atu pakynbTaTuBHBIE PU3HAKY YKa3aHbI B JTUC-
no3untiuu cratbu OcobenHol yactu YK, Torga oHM Mpu3HAIOT-
cs1 00sI3aTeNIbHBIMUA M UX HEOOXOAMMO BBISIBIISITH M JIOKA3bIBATh
MIPU OLIEHKE COBEPIIIEHHOTO JISSTHUSI.

Camo niesiHue (efcTBUE WM Oe3/IeHCTBUE) CONIEPXKUT B Ce-
6e cylecTBeHHYI0 MH(POPMAIUIO AJIs JIUIIA, OCYIIECTBIISIONIETO
kBasMukanmo. Bo-nepBrix, OyleT caenaH BHIBOJA O TOM, HE 5IB-
JISIETCS JIU JIesTHUE MAJIO3HAYUTENTLHBIM, He 0OYCJIOBJICHO JTU OHO
0OCTOSITEJTLCTBOM, MCKJIIOYAIOIIAM €ro MPecTyNHOCTh. Bo-BTo-
PbIX, XapaKTepUCTUKA U MPU3HAKU JEHUS HEOJUHAKOBO U3JIO-
keHbl B aucno3unuax crareii OcodenHon yactu YK. Ipu kBa-
muKay OOIIECTBEHHO OMACHBIX JEeSTHWMA, TPU3HAKU KOTO-
PbIX BBIPQKEHBI B OMUCATEIIBHBIX TUCTIOZUIIUSX, TPEOyeTCsl Mpo-
CTOE COMNOCTABJIEHNE 3aKOHOJATEIbHOM KOHCTPYKIIMHU C TTPU3HA-
KaMU (paKTUYECKH COBEPIIEHHOrO JessHUus (Hampumep, cT. 137
VK — He3zakoHHOE coOMpaHue WM paclipocTpaHEeHHe CBEeJCHUI



0 YaCTHOM KU3HU JINIIA, COCTABJISIONIMX €r0 JIMYHYIO UK CeMe-
HYIO TaliHy, 03 ero coriacusi MO0 pacrpoCTpaHeHHE ITUX CBe-
JeHUH B MyOJMYHOM BBICTYIUICHUHU, TTYOJIMYHO JEMOHCTPUPYIO-
IIEMCsl TPOU3BEACHUH WM CPECTBAX MAaCCOBOW MH(OpMAITUH).

Ecnmu xe 3akoHOaTe b UCTONb3YeT OMAHKETHYIO AMCIO3U-
W10, TO JIJIsI IPABWJIBHOTO OTPE/Ie/ICHUs IPU3HAKOB OOBEKTHUB-
HOW CTOPOHBI TIPECTYIICHUsI HEOOXOAUMO OOPATUTLCS K MHBIM
HOPMaTHBHBIM aKTaM, TJie 3aKperuieHbl Teé WM WHbIE MpaBuia
Y OrpaHUYEHUs], HAPYyIIIeHWe W HEBBITIOJIHEHUE KOTOPBIX SIBJISI-
ercs ogHoi u3 ¢opM nesHus (Harpumep, cr. 264 YK). B psa-
Je ciydyaeB OJaHKeTHasl JAMCIO3UIMS OOSI3bIBAET JIMIIO, BEAy-
111ee paccieioBaHue, 0OpaIaThesi He TOJbKO K MHBIM HOPMATHB-
HBIM aKTaM, HO U CIIPABOYHUKAM, CIIOBAPSM, JOKyMEHTaM Hay4-
HO-ITPAKTUYECKOTO Xapakrepa (ct. 132, 272-274 VK).

B GonbIMHCTBE ClTydaeB OOIIECTBEHHO OMACHOE JesTHUE CO-
BepIIIaeTcs MyTeM JIEHCTBUS, HO BO3MOXXHO U MPecTynHoe 0e3-
nericreue. Eciy nefcTBrUe — 9TO BHENTHUN aKT aKTUBHOIO IOBE-
JICHU ST YeJIOBEeKa, K KOTOPHIM OTHOCSIT HE TOJIBKO TEJIOIBUKEHUS,
HO ¥ CJIOBECHYIO, MMCbMEHHYI0 (hopMy, TO Oe3zieiicTBre Tpe-
CTaBJIsieT coO0OM MaccuBHYI0 (hOpMy MOBEJEHUSs, T. €. HEBBIION-
HEHME OIpele/IeHHbIX AeUCTBUM (Harpumep, cT. 293 YK — xa-
JIaTHOCTh OJDKHOCTHOTO Jniia). Teoprst M mpakThKa BbIpado-
TaJM P/l YCJIOBHUA, TIPU KOTOPBIX Oe3JIelCTBIE MOXET Xapak-
TepU30BaThCS KaK MPECTYMHOE: JIMIO 00s3aHO ObUIO JEHCTBO-
BaTh OIpe/e/IeHHbIM 00pa3oM; y JinIa ObUla peabHas BO3ZMOX-
HOCTbD BBITIOJTHUTH HEOOXOMMBIE JIEHCTBUS; TPYIHOCTH, MeIIaio-



II1€ BHIIIOJTHEHUIO IEMCTBU, SIBJISIIOTCS MPEOA0TIUMBIMHU.

Bpenubie nocieAcTBus, KOTOPbIE HACTYIIAIOT B pe3y/IbTaTe Co-
BEepILIEHUS TTPECTYITHOTO ACSIHUSA, TAKKE SBJISIOTCS BaKHEUIITUM
MPU3HAKOM OOBEKTUBHOM CTOPOHBI. BO-TIepBbIX, OHU BBICTYAIOT
Kak Obl CBSI3YIOIIIUM 3BEHOM MEXIY OOBEKTOM IMOCSTaTelIbCTBa
M OOBEKTHBHOW CTOPOHOM. BO-BTOpHIX, X OTpa)keHWe B JHC-
no3uniuu cratb OcobenHor yacti YK mo3Bosisier onpeneuTh
JAHHBIA COCTaB MPECTYIVIEHUS KaK MaTepUasibHbII. JTO B CBOIO
ouepe/b CYLIECTBEHHO BIIMsIET Ha KBATU(UKALMIO: OTCYTCTBUE
BPEIIHBIX MOC/IEACTBUI MPU X 3aKOHOIATEIbHOM 3aKPerlIeHu!
UCKJTI0YaeT KBATM(UKAIIUIO JeSTHUS KaK OKOHYEHHOE TMPECTYII-
JIeHue, a B psilie cydaeB BOOOIIE UCKITIOUAET MPEeCTYMHOCTh Jie-
ssHUsA. Hanpumep: py yMBIIIIEHHOM YHUUTOKEHUU WU TTOBPe-
KJIEHUM dyxoro umymecrsa (4. 1 cr. 167 YK) ynanocs BoBpe-
MsI IIPEJIOTBPATUTD IPUUNHEHUE 3HAYMTEIILHOTO yinepOa. B man-
HOM ciiyyae JIefcTBUsl OynyT KBaJU(UIIMPOBAHBI KaK MOKYIIe-
Hue. OgHako He3aKOHHas OAaHKOBCKas JeATeNbHOCTH (cT. 172
VK) Gyner cuutaThes pecTyIIeHHEM JIUIIIb B TOM CITydae, eCIIH
JesTHUe TTPUUMHWIO KPYITHBIN yIiepO OXpaHsIeMbIM UHTepECaM.
[Ipu OTCYTCTBUM TaKMX MOCJIEICTBUI IeTHUE KBATU(ULIUPYETCS
10 JPYTUM OTpacysiM MpaBa.

B teopuu BpeaHbie NOCIEACTBUSA ENATCS HA MaTepuasibHble
U HematepuaibHble. K MaTepuasibHbIM MOC/IEACTBUSAM OTHOCST
MMYIIIECTBEHHbI Bpell U (PU3NUYECKUI, TPUUMHSIEMbIN JTUYHO-
cru. g Gonee TOUHOW KBaaM(UKALIMK B 3aKOHE BBIJICIISICTCS
HECKOJIbKO BUJIOB UMYIIIECTBEHHOTO yIiepoa (Harmpumep, B Ipe-



CTYIUIEHUSIX SKOHOMUYECKON HAIPaBJIEHHOCTU BBIAEIISIOT MPU-
YUHEHUE 3HAYMTENBHOTO yIiepOa, a Takke KPYMHBIA U 0CO00
KPYIHbBIN pa3Mepbl). B cBoIo ouepeib, CTeneHb TKeCTH puznye-
CKOTO BpeJa SIBJISIETCS KPUTEPUEM pa3rpaHUYE€HUs] MHOTUX TIpe-
crymienuit (B ct. 111-116 YK BbiaensioT Ts:KKUil Bpe[ 310po-
BbIO, BPEJl CPE/THEN TSKECTH, JITKUN BPE U TIOOOH).

K HemarepuanbHBIM IMOCIEICTBUSM OTHOCATCS: BpEl, INpH-
YUHSAEMBIN UHTEPECaM JIMYHOCTU (MOPAJIbHBIN, MTOJMTUYECKUM,
B 00JIaCTM KOHCTUTYITMOHHBIX, TPYJOBBIX U WHBIX MPaB U CBO-
60m); Bpen, NMPUUYMHSEMBIH B cdepe OesTebHOCTH Tocyaap-
CTBEHHBIX, HETOCY/IAPCTBEHHBIX U OOIIECTBEHHBIX OpraHU3alui
(manmpumep, cr. 290 YK — nonyudenue B3sAtku, cr. 201 YK —
3710ynoTpedeHre moHoMoursAMu). B psiie ciiydaeB 3akoHOIA-
TEJIb JJISI XapaKTePUCTUKU BPEAHBIX MOCIEICTBUM HCIIOIb3YET
OLICHOYHBbIE NOHATUSA (Harpumep, cT. 126—-128, 131 VK u apy-
T'i€ Ha3bIBAIOT «MHBIE TSXKKHUE MOCIIEACTBUS»). B KaXa0M KOH-
KPETHOM CJTydae MOCJIeICTBUS TPU3HAIOTCS MO0 He TPU3HAIOT-
Cs1 TAKOBBIMU TIOCJIE UX OLIEHKH IPABOIPUMEHHUTETbHBIMU CyOh-
extamu. Kak npaBuio, CMbICT M cOepKaHue OLEHOYHBIX MOHS-
il pazbsicHsieT [1nenym BepxoBHoro Cyna P® B cBoux nocra-
HoBJieHUsiX. Hanpumep, B cooTBETCTBUM € pazbsicHeHusiMu [ 11e-
HyMma BepxoBHoro Cyna P® vHBIMU TSKKMMH NTOCIEICTBUAMUA
IIPY M3HACUJIOBAaHUM MTPU3HABAIUCH CMEPTh M CAMOYOHMIICTBO I10-
TepreBIlel, qyiieBHas 0oJe3Hb, MOCAeJOBABIIME B pe3yJibTaTe
W3HACUJIOBAHUS >,

2 Cwm.: Biomerens Bepxosroro Cyma P®. 1992. Ne 7. C. 8; Cyne6Has npakTHKa



B psne cnyuaeB 3akoH IpeaycMaTpyBaeT NMPUYUMHEHUE J10-
TIOJIHUTEJTBHBIX BPEHBIX TOCeNCTBUI. MIX OCOOEHHOCTh B TOM,
YTO OHM MPSIMO HE YKa3aHbl B JUCIO3UIIMM CTAaThbU, HO MOAPA-
3yMeBaloTcsl ucxois u3 oolmiero cmeicia. Hampumep, cr. 162
VK npenycmaTpuBaeT yrojioBHYI0 OTBETCTBEHHOCTD 3a Pa30oid,
B pe3yJIbTaTe 4ero Bpej MPUIUHSIETCS] OTHOIIEHUsIM COOCTBEH-
HOCTU (OCHOBHOM HETIOCPE/ICTBEHHBIN 00BEKT), HO, KpOMe TOTO,
Bpe/l MOXeT ObITh MPUYMHEH KU3HU U 3[JOPOBbI0 COOCTBEHHUKA
WUJTA TPETHUX JINILL (JIOTIOIHUTETbHBIA OOBEKT).

[IpaBuibHOE OonpenesieHUe IPUINIECKON 3HAYMMOCTH Bpea-
HBIX MOCJIECTBUI UMEET CYIIECTBEHHOE MPAKTUYECKOe 3Haue-
Hue. Eciiu BpeiHble NOCeICTBUS IPU3HAIOTCS IONIOJIHUTESIbHBI-
MH, TO TO O3HAYAET, YTO OHU HAXOJSTCSI «BHYTPH, B pAMKAX CO-
CTaBa JaHHOTO TIPECTYIICHUs»>* U HOTMOTHUTEILHON KBaM(u-
Kaluu 1o ApyruMm cratbssM YK He TpeOyercs.

BaxHbIM ycI0BHMEM MPaBUIIbHOM KBIM(PUKAIIMK [TPECTYTLIE-
HUI SIBJISIETCS YCTAHOBJIEHWE NMPUYMHHOW cBs3u. HeoOxommumo
MOHSATh, YTO 3TO OHA U3 CYIIECTBYIOIINUX KAaTETOPUX AUAJIEKTH-
ku. MIlHaye roBopsi, 3TO OTHOIIIEHUE MEXK/Y SIBJICHUSIMU, TTPU KO-
TOPOM OJHO fIBJIeHHE (IIPUYMHA) 3aKOHOMEPHO, C BHYTPEHHEN
HEOOXOMMOCTBIO TTOPOXKIAET, BBI3BIBAET APYToe sIBJIeHUE (Cie-
ctBue). [IpUUrMHHO-CNEICTBEHHBIE 3aBUCIMOCTH MOT'YT HOCUTh
HEOOXOMMBbI, BHYyTPEHHE 3aKOHOMEPHbII 1 CTy4aiiHbliA Xapak-

o yrosioBHbM fiesiam / cocT. I'. A. Ecako. M.: TK Ben6wu; ITpocmexT, 2007. C. 182.

2 Kypunos b. A. Hayunsle ocHOBBI kBaymmukanuy npecrymieHuid. M., 1984. C.
88.



Tep. Ho uie HeoOxoaumMas puurMHHAS CBSI3b MOKET CTaTh IIPU-
3HaKOM OOBEKTUBHOM CTOPOHBI pecTyIuienns. CiydaiiHas nmpu-
YUHHAsI CBSA3b HE MOXET OBITh IMOJIOJKeHa B 0OOCHOBaHHE YTOJIOB-
HOI1 OTBETCTBEHHOCTH 3a IPUYMHEHHBII AEHCTBUAMU JIULIA 00b-
€KTUBHO OOIIECTBEHHO OIMACHBIN Pe3y/bTaT, OO eUCTBUS JIU-
112 HE SIBJISIOTCS B TAKMX CIyYasix HEMOCPeICTBEHHON PUYUHON
HACTYTIJICHUSI TIOCJIEICTBUI>.

JIOJKHOCTHOE JINIO, KOTOPOE OCYLIECTBIISET KBAIM(PUKALIUIO
NPECTYIUIEHHU ], JIOJDKHO TIOMHUTD Psfl YCJIOBUM, KOTOPBIE AAIOT
BO3MOKHOCTh YETKO YCTAHOBUTH HAJM4YM€ MPUUYMHHOU CBSI3HU:
a) MPECTYIHOE MOBEJEHUE MOJHOCTBIO COOTBETCTBYET XapaKTepy
aeictBus (Oe31eNCTBUSA), YKa3aHHOTO B YTOJIOBHOM 3aKOHE; O)
OHO TPE/LIECTBYET Pe3yJIbTaTy BO BpEMEHH; B) SIBJISIETCS HE0O-
XOAMMBIM YCJIOBHEM M 3aKJTIOUaeT B ce0e pealbHyl0 BO3MOK-
HOCTb €r0 HaCTYIIJIEHUS; T) OHO 3aKOHOMEPHO, T. €. C BHYTPEHHE!
HEOOXOIMMOCTBIO, 0€3 BMeIaTe/IbCTBA MOCTOPOHHUX ISl JaH-
HOTO pa3BUTHsI COOBITUI CUJI BbI3bIBAET HACTYIUICHUE TIPECTYII-
HOT'O pe3yJibTaTa.

Ecnu, Hanpumep, noTeprneBUIMiA yMep OT MH(papKTa rocnie
yZlapa HOXOM B I'py/lb, TO CyLIECTBYET OOJbIlIasi BEPOSTHOCTD TO-
IO, YTO MPUYMHHASA CBA3b MEK/y JEUCTBUAMM U HACTYIUIEHHUEM
cmeptH orcyterByer. Tak, CyneOHast KOJUIErHsi 0 YTOJIOBHBIM
nenam BepxosHoro Cyna PCPCP He ycraHOBUJIA HATMYMS TTPU-
YMHHOU CBSI3U MEXJy IPUYMHEHMEM NOTEpIEBLIEMY 3. MEHee

% umos O. . Teopernueckue podIeMbl KBATM(UKAIMN MPecTyIuIeHuit. M.,
1988. C. 23.



TSOKKMX TEJIECHBIX NOBPEXJECHUI U HACTYIUIEHUEM €r0 CMEPTH,
TaK KaKk HACTYIUIEHHE CMEPTH OOYCIIOBIEHO HE TSHKECTHIO MPH-
YMHEHHOU TPaBMBbl, a TSKEJIBIM 3a00JIeBaHEM, KOTOPhIM CTpa-
Aaji noteprieBnid. M3 marepuanos jaena BUAHO, YTO OOBHHsIE-
MbI€ HE 3HAJIM O TSKEIOM 3a00/IeBaHMH MTOTEPIEBIIIETo U He MOT -
JIM IpEeATosiaraThb, YT0 MPUYMHEHUE MEHEE TSKKUX TEJIECHBIX IT0-
BPEXJICHUIT TIOBJIEUYET CMEPTEIbHBIA pe3yIbTaT s,

AnanornuHoe pemienue CyaeOHasi KOJUIETHsl MPUHSJIA U 110
aeny 1., KOTOpBI PallOHHBIM CyAIOM ObUT IMPU3HAH BMHOBHBIM
B HApYIICHUW TPaBUI OE30MaCHOCTH JBYIKEHHS, TOBJEKIIEM
TSOKKME nociiencTBus. Kak yka3aHO B pelleHUM KOJUIETMH, BO-
JUTENb HE TIOJIEAKUT YTOJIOBHOU OTBETCTBEHHOCTH, €CJIU AOITY-
IIEHHOE UM HapylIeHUe NIPaBUJI JOPOKHOIO JBUKEHU S HE HAX0-
JWTCS B IPUYMHHON CBSI3W C TIPOMCINEIeH aBapueit>’. BaxHo
MIOMHUTB, YTO PSJIOM C IPUUMHHOM CBSA3BIO CYHIECTBYET U TAKOE
HOHATHE, KaK CIy4ailHOCTb, — TAK)KE sIBJIeHUE OOBEKTUBHOM Jeii-
CTBUTEJIBHOCTH, HO MHOTO Ka4e€CTBEHHOIo cofep:xanus. Ciayvai
(Ka3zyc) He MO3BOJISIET TOBOPUTH O TAKOM ITPU3HAKE MPECTYILIE-
HUsS KaK BUHOBHOCTb, U COITIacHO CT. 28 YK HeBuHOBHOE mpu-
YMHEHNE BPEJa UCKIIIOYAET OTBETCTBEHHOCTD.

[Ipu ycraHOBIEHNM PUYMHHOM CBSI3U OCOOYIO POJIb BBITION-
HSIOT SKCTIEPTHI — CTIEIMATMCTHI B TOW MJIM MHOW OOJNACTH 3HA-

26 [MocranoBnenns u ornpejeseHus 1o yrojosHbIM fenam BepxosHoro Cyna PCOCP
(1981-1988 rr.). M., 1989. C. 9.

27 C6opruk mocraHoBeHui Ilpesummyma u onpeneneHnii CyneOHON KoJUIernu
1o yroyioBHeIM Jesiam Bepxosnoro Cyna PCOCP (1974-1979 rr.). M., 1981. C. 24.



HUH, KOTOpbIE MIOMOT'AI0T YETKO OMPEAEIUTh 3aBUCUMOCTh Hera-
TUBHBIX TOCJIEACTBUN OT JIeSIHUSI KOHKPETHOTO JIUIIA.

I kBasupuKaIy npecTyruieHUi IMEIOT 3HaYeHUe U TaKue
(pakynbTaTuBHBIE MPU3HAKU OOBEKTUBHOW CTOPOHBI, KaK Bpe-
Msl, MECTO, CIoco0, OOCTAaHOBKA COBEpILIEHUsSI MPECTyILIie-
HUsA. IIpu cocraBiieHUH YroJOBHO-IPOLIECCYaIbHBIX JOKYMEH-
TOB, B KOTOPbIX OTpaskaeTcsl pe3yJibTaT KBaJu(uKauu (rmocra-
HOBJIEHME O BO30YXJEHUHU YrOJIOBHOTO Jefia, MOCTAaHOBJICHHE
O TIPUBJICUEHUM B KauyecTBe OOBUHSEMOro M JIp.), 0OO3Have-
HHE HEKOTOPHIX (haKyIbTaTHUBHBIX MMPU3HAKOB SIBJISIETCS 00s13a-
TEeJIbHBIM, TaK KaK OHU BXOIAT B MIPeMET JoKa3biBaHUs (CT. 73
VIIK). Ho ¢ yrosioBHO-1IpaBOBO TOUKH 3pEHUsI IaHHbIE TPU3HA-
KU UMEIOT HECKOJIbKO 3HaUeHu . Bo-niepBbix, eciu pakynbTaTvB-
HBIl MPU3HAK BKJIIOYEH 3aKOHOJATENEM B JUCHO3ULMIO CTaTbU
Oco6ennoit yactu YK, To oH siBisieTcst 00s13aTeIbHbIM MTpU3Ha-
KOM JAHHOTO COCTaBa IpecTyIuieHus. Ero otcyTcTBue B coBep-
IIEHHOM OOIIIECTBEHHO OMACHOM JESTHUU HMCKJII0YaeT BO3MOX-
HOCTh IIPUBJICUEHUSI K YTOJIOBHOUN OTBETCTBEHHOCTH IO JIAaHHOM
crarbe. BO-BTOpBIX, €ClT 3TH NpPU3HAKK 00pasyloT KBaM(u-
LIMPOBAaHHBIN COCTaB NPECTYIUIEHUS, TO UX OTCYTCTBUE B liesl-
HUM HE WCKJIIOYAET YTOJIOBHOM OTBETCTBEHHOCTH, HO O3HAYAeT,
YTO B COAESTHHOM COIEPKUTCS HE KBUTM(PUIIMPOBAHHBIN, a TTPO-
CTO COCTaB MPECTyIUIeHUsl. B-TpeThHx, eciiu JaHHble MpPU3HA-
KU HE YKa3aHbl B CTaTh€ 3aKOHA, OHU HE BJIMSAIOT Ha KBAIU(UKA-
M0, HO MOTYT MPU3HABATHCSI 0OCTOSATEIbCTBAMMU, OTSATYAIOIIH-
MU oTBeTcTBeHHOCTh. Hampumep, B 4. 1 cr. 161 YK (rpadex)



CMOCO0 XUINEHUSI SBJISIETCS 00sI3aTeIbHBIM MPU3HAKOM COCTaBa
MPECTYIUIEHUS], B M. «B» 4. 2 cT. 161 YK kBamupuimpyonmm
MIPU3HAKOM SIBJISIETCSI MECTO COBEPILEHUS XUILEHUS (FKUTHIIE).

KBamudukanusa no cyobeKTHBHOII CTOPOHE NMPeECTYII-
Jenuss. Kpamudpukanus no cyObeKTHMBHOW CTOPOHE MPEdro-
JlaraeT TINATEIbHOE BBISICHEHHE TICUXUYECKOTO OTHOIIEHMS JIU-
1a K COBEPIIEHHOMY OOIIECTBEHHO ONACHOMY JESHUIO, BPEea-
HBIM TIOCJIEACTBUSAM U APYTMM BaXKHEHUIIMM acleKTaM CBOe-
ro KpUMHUHAJILHOTO noBefeHus. Tlcuxuueckoe OTHOIIEHUE JIH-
112, COBEPIUMBILIETO 3alIPELIEHHOE YTOJIOBHBIM 3aKOHOM JIESTHUE,
B PaMKax YroJIOBHOTO IpaBa BO3MOXHO JIMIIb B (pOpMe yMbIC-
Jla WM HEOCTOpOoXkHOCTU. Kpome Toro, BaxkHbIE COCTaBIISIONINE
CYOBEKTHBHOW CTOPOHBI — MOTHB U 11€JTb, KOTOPBIE B 3aBUCUMO-
CTH OT OOCTOSITENILCTB MOTYT OBITh M 00s13aTeTbHBIMU 1 (DAKYITh-
TATUBHBIMU MTPU3HAKAMMU.

dopma BUHBI CYHIECTBEHHO BIIMSET HAa KBAJM(PUKALIMIO TTpe-
CTYIUICHUH, OCOOEHHO CXOIHBIX MO OOBEKTUBHBIM IMPHU3HAKAM
(Harmpumep, ct. 105 u 109; cr. 111, 112 u 118; cr. 167 u 168
VK). Tloatomy npu KBajupuKauu NpecTyIieHUi BaKHO MOM-
HUTb O TOM, 4TO coAep:kaHue (popM BHUHBI (MHTEJUIEKTYaslb-
HBII ¥ BOJIEBOM MOMEHTHI) packpbiBaetcst B O0meit yactu YK,
HO IIPUMEHHUTEJIBHO K MaTeprajibHOMY cocTaBy (cT. 25, 26 YK).
Kak npencrabinsiercs, Obuto Obl MpaBWIbHEE HAa 3aKOHOAATENb-
HOM YPOBHE 3aKPEIUTh COIEPKAHUE YMbICJIA U MPUMEHUTEb-
HO K (popMasibHOMY cocTaBy. Bmecte ¢ Tem cienyer noguyepk-
HYTb NPaBUJILHOCTb PEILIEHHs O 3aKPEIUIEHUH MTPaBUja, B COOT-



BETCTBUU C KOTOPHIM MOKHO TOYHO CKa3aTh O COBEPILIEHUH TIpe-
CTYIUIEHUSI C HEOCTOPOXKHOM (popmont BuHBI (4. 2 cT. 24 VK).
Hanpumep, aucnosunus cr. 168 chopmynrpoBaHa ciieayonmm
00pa3oM: «YHUUTOXEHUE WU MOBPEKICHUE UYKOro UMYIIe-
CTBa B KPYITHOM pa3Mepe, COBEpIIEHHbIE MTyTeM HEOCTOPOKHO-
ro oOpareHus ¢ OrHEM WJIM MHBIMUA UCTOYHMKAMH TTIOBBIIIIEHHOM
OIACHOCTH», YTO MO3BOJISIET CIEATh BBIBOJ] O COBEPILIEHUH [IaH-
HOTO MPECTYIUIEHUsI TOJIBKO MO JIETKOMBICTUIO WM HEOPEXHO-
CTH.

[TpaBuiibHOE yCTaHOBJIEHWE BUHBI TIO3BOJISIET: &) PELIUTh BO-
POC O HAJIMYUM UM OTCYTCTBUM B JIESTHUM COCTaBa MPECTyIl-
JieHust; 0) UCKJIIOUUTh BO3MOKHOCTh OOBEKTUBHOTO BMEHEHUS,
a Takke HeOOOCHOBAHHOIO TMPHBJIEYEHUS JIMII, COBEPIIMBIINX
HEOCTOPOXKHBIE IPECTYIIJIEHU S, 32 yMBILIUIEHHBIE IESHUS; B) Pa3-
I'PaHUYUTh CXOJIHBIE MEXAY COO0I MO OOBEKTUBHOM CTOPOHE Jie-
SIHUSL; T) PELIUTDb BOIIPOC 00 OTBETCTBEHHOCTH 32 0COObIE (DOPMBI
NPECTYIHOM AEATEebHOCTU — IPUIOTOBJIEHHE, MOKYILIEHUE, CO-
yuactre®S. [l kBanupuKamy nMeeT 3HaUYeHUe JIeNIeHNe YMBbIC-
Jla Ha MpsIMOM M KOocBeHHbIH. [Ipu 3TOM crnesyeT uMeTh B BUAY,
YTO MpPECTyIUIeHHe ¢ (pOPMaIbHBIM COCTAaBOM MOKET OBITH CO-
BEPIIIEHO TOJIBKO C MPSMBIM YMBICIIOM. VIHTEIIEeKTyaIbHBIN MO-
MEHT IPSMOTO YMBICJIA B JAHHOM CJIy4yae XapakTepu3yeTcs TeM,
YTO JIMIIO CO3HAET OOLIECTBEHHO OMACHBII XapaKTep CBOEro Je-
SIHUSA, @ BOJIEBOM MOMEHT 3aKJIIOYAeTCsl B TOM, UTO JIMLIO XKeJlaeT
COBEPIIUTD TO 3aMpelieHHOe 3aKOHOM JesiHue. Peus uzer o ta-

28 [umos O. ®. Ykas. cou. C. 26.



KHX TPECTYIUIEHUSIX, KaK KJIeBeTa, OCKOpOJIeHue, qavda B3sITKU
u nonyuyenue B3ty (cr. 129, 130, 290 u 291 VK), u o psane
JPYTHX.

[Ipectymienusi ¢ MaTepuajbHBIM COCTaBOM TpeOyloT Oosee
TIIATEILHOTO aHaIM3a yMbicia. HekoTopele U3 HUX MOTYT OBITh
COBEpIIIEHBI KK C MPSMbIM, TaK U C KOCBEHHBIM YMBICJIOM, UTO,
B KOHEYHOM CUeTe, He UMEET OOJTBIIIOro 3HAYSHUSI 1J1s1 KBATU(U-
Kaluu (Kak MpaBUJIO, KOCBEHHBIN YMbICE B TAKUX IPECTYILIe-
HUSIX SIBJISIETCS PE3YJIbTATOM HEJJOKa3aHHOCTU BOJIEBOI'O MOMEH-
Ta npsAMoro ymeicia). Ho ¢ yaerom nHou kiaccudukaryivi yMbIC-
Jla OlLIEHKa MPEeCTYMHOro JesiHUusI MOXeT MeHsATbes. [lpectyrm-
JICHWE COBEpILIAETCS TOJNBKO C MPSMBIM YMBICIIOM, €CIIA yMBbI-
ceJ1 3apaHee 0OyMaHHbIN, KOHKpeTU3rpoBaHHbIN. [Ipu ommbke
B 00BEKTE MOCSTaTeNIbCTBAa KBAIM(DUKAIINS 3aBUCUT OT HAIlpaB-
JICHHOCTH YMBbIC/Ia. AHAJIOTUYHO BOIIPOC PeliaeTcst v B CyIeOHOM
MPaKTUKE>.

Ecnu ymbicen He KOHKpETH3MPOBaH, TO KBajupukamms Oy-
JeT 3aBUCETh OT BUJIA HACTYIMBIIMX MOCIEACTBUN. Py cocra-
BOB IIPECTYIJIEHU! C(POPMYJIMPOBAH 3aKOHO/ATEIIEM C [IPUMEHE-
HUEM KJIIOUEBBIX CJIOB, XapaKTEpU3yIOUIMX BUHY B hopMe Mpsi-
MOro yMmbicia (Harpumep, cT. 299 VK — npusnedyenue 3agedo-
MO HEBUHOBHOTO K YTOJIOBHOW OTBETCTBEHHOCTH, CT. 301 YK —
3a6e00M0 HE3aKOHHOE 3ajepxkaHue). [IpAMon yMbIces Haauio
B TeX MPECTYIUIEHUSIX, IIe B KauecTBe 00s3aTe/IbHbIX IPU3HAKOB
BbIJIEJIEHbI MOTHUB U 1I€Jb (XUIIEHUS], I0JKHOCTHBIE TTPECTYILIe-

2 Bioerens Bepxosnoro Cyna P®. 1992. Ne 6. C. 7.



HUs1), @ TAK)KE B IPECTYIICHUSIX C KBAIM(PUIIMPOBAHHBIM COCTa-
BOM, TJIe YMbICEJI BUHOBHOT'O JIOJDKEH OXBAaThIBaTh 0COOBIE (DOp-
MbI COBEpIIIEHUS TPECTYIICHUS.

B psapge ciyuyaeB B kauecTBe KBaIM(UIIUPYIOIIETO MPU3HAKA
B YMBIIUIEHHBIX [TPECTYIICHUSIX PEAYCMATPUBAETCS HACTYILIIe-
HUE BPE/HBIX MOCJEICTBUI MO HEOCTOPOKHOCTH. Takoe nesiHue
B YIOJIOBHOM 3aKOHE Ha3BaHO MPECTYyIUIEHHEeM ¢ ABYMsI (popma-
MU BUHBL. PaHee 0 TakoM cMMOMO3€ TOBOPHJIOCH JIMIIb B TEO-
puM yrojoBHoro npasa, B YK 1996 r. xapakrepuctuka JBOW-
HOU (pOpMBI BUHBI 3aKpeIUieHa B CT. 27, HO NPU 3TOM 3aKo-
HOJZIaTeJb C/IeNall MPaBWIbHOE JOMOJTHEHUE, YKa3aB, YTo B Iie-
JIOM TaKoe MPecTYIUVIEeHWE MPU3HAETCS COBEPIIEHHbIM YMBbIIII-
JeHHo. TmiaTeabHbpI aHaJIU3 TAaKUX AESIHUN TO3BOJISET CBOE-
BPEMEHHO OTI'PAaHMYMBATH UX KaK OT YMBIIUIEHHBIX, TAK U OT
HEOCTOPOXKHBIX MpecTyryieHnid. Harpumep, ecinu ynapom Hoxa
MOTEPHEBIIIEMY YMBIIILIEHHO PUYMHEH TSKKUIA Bpe/] 3I0POBbIO,
YTO MOBJIEKJIO CMEPTEJIbHBIA Pe3yJIbTaT, KOTOPbId OXBATHIBAJICS
YMBICJIOM BUHOBHOTO, TO JIESIHUE JIOJKHO KBAJIA(PUIIMPOBATHCS
Kak youiictBo. Eciiu ke mpu mpuYrMHEHUU CMEPTU OTCYTCTBYET
yMbICET Ha IPUYMHEHHE KaKOro-JIrdo Bpeaa 3[0POBbIO, TO Je-
STHUE OIIEHUBAETCS KaK MPUYMHEHUE CMEPTHU MO HEOCTOPOKHO-
ctu. Y TONbKO Mpu cOUeTaHru yMbICTIa HA MPUYUHEHUE TSKKOTO
Bpe/ia 37J0POBbI0 U HEOCTOPOKHOCTH IO OTHOIIEHUIO K CMEPTH
JesTHUE OXBaTHIBACTCSI TIOHSITUEM «IIPECTYIUICHHE C IBYMs (hop-
MamMu BUHBI» (4. 4 cT. 111 YVK).

BaxHO OTrpaHMYNTL HEOCTOPOKHOE MTPECTYIUICHHE, OCOOCH-



HO COBepIlIeHHOE 10 HeOPeKHOCTH, OT HEBUHOBHOTO MPUYNHE-
Hus Bpena. Kasyc umeer mecro torga, Koraa Juiio, €ro COBEp-
IIMBIIEE, HE CO3HABAJIO M MO OOCTOSATEILCTBAM JeJjila He MOT-
JIO OCO3HABaTh OOIIECTBEHHOMN OMACHOCTH CBOMX JEUCTBUI JTNOO
HE TIPeABUIEIO BOZMOKHOCTH HACTYIUIEHHU ST OOIIECTBEHHO OIac-
HBIX ITOCJICACTBUI U 110 OOCTOSATEILCTBAM JeJia He JOJIKHO ObLIO
WY He MOIJIO MX MpeABKeTh (nulum crimen est in cansa)3. Xa-
pakTepeH npumep, npuseneHHbid B cBoe BpeMs H. C. Taraniie-
BbIM: «OTpaBiienue OyleT CIydailHbIM, KaKk CKOPO OTPaBUBIIINANA
HE 3HaJl ¥ He MOT 3HaTh, YTO JaBaeMOe MM BEIIECTBO SIIOBUTO,
WIN €CJIM OH Y 3HaJI, YTO MIPU U3BECTHHIX YCIIOBUSX TaHHOE Be-
IIECTBO MOKET UMETh CBOMCTBO $1/1a, HO HE MOT' U Mpe/osararh,
YTO MOAOOHBIE YCIOBUSI CYIIECTBYIOT B TAHHOM ClTydae»>!.

[Tpu aHamM3e MPU3HAKOB CYOEKTUBHOUM CTOPOHBI IPECTYTLIe-
HUS HEJIb3s He CKa3aTh O BO3MOKHOCTU OITMOOYHBIX MPEICTaB-
JICHWH JIMIIAa O XapaKTepe COBEPILIAEMOro UM JiessHusl. B 3aBucu-
MOCTH OT XapaKTepa M BUa OIIMOOK KBaM(pUKaIus IeHCTBUI
OyzeT paznuaHou. [1Ipu opuaruecKoi ommoKe MCUXUIECKoe OT-
HOIIIEHUE JIMIIa K CBOEMY TMOBEJIEHUIO0 HE BJIMSIET Ha KBaJTU(U-
kaiuio. OHa 3aBUCHUT OT ITPOTHUBOIIPABHOCTH, T. €. OT 3aKperuie-
HUS JIesiHUsI B YTOJIOBHOM 3akoHe. [Ipu daktudeckoii ommoke
KBTA(UKAIS 3aBUCUT OT HAITPABJIEHHOCTU YMBICTIA U OT 1IEJIN
MIPECTYITHOTO TIOBEACHUSI.

30 CiyyaiiHOCTb TOCATATENIbCTBA MCKITIOYaeT MpecTyIIeH e (JIar.).

3! Taranues H. C. Pycckoe yronoeHoe npaBo. Yacts obmast: Jlekmmu: B 2 T. M.,
1994. T. 1. C. 225.



Kpanudukanus no cyobekty npecrtymienus. OCHOBHbI-
MU TIPU3HAKAMU CYOBEKTa MPECTYIUICHUS SABJISIIOTCS: (hru3nde-
CKO€ JIMIIO, BMEHSIEMOCTb, TOCTHKEHHE YCTAaHOBJIEHHOIO 3aKO-
HOM BO3pacTta. DTU MPU3HAKK MOXKHO Ha3BaTh 0OsI3aTebHBIMU
IUIsl BCEX MPECTYIUIEHUIA 1 HeOOXOAUMBIMU IS 0OOCHOBAHHOM
kBauukanuu. Eciau Bpea npuyriHeH AeUCTBUSMU KUBOTHBIX,
MAaJIOJIETHUX WJIA HEBMEHSIEMBIX, TO COCTaB MPECTYIUICHUS OT-
cytctByeT. Ho Korjaa Bpea NpuyvHEH KUBOTHBIMU, MAJIOJIETHU-
MU WIA HEBMEHSIEMBIMHU, KOTOPBIX HCHOJIb30BaJ KOHKPETHBIN
YeJIOBEK, OTBEYAIOIINI BCEM MPU3HAKaM CYOBhEeKTa MpecTyIuie-
HUs1, TO OH Y MIPU3HAETCS UCTIOJTHUTENIEM MIPeCTYIUIeHus, HO 00-
Jiee TOYHO €ro JIEMCTBUS PACLIEHMBAIOTCS KAaK MOCPEICTBEHHOE
NpUYMHEHNE Bpe/a.

[Ipu3HaHue JvIla HEBMEHSIEMbIM MpEIosaraeT OTCyTCTBUE
COCTaBa MPECTYIUICHUS, HO He CaMOro OOIIECTBEHHO OMAaCHOTO
nesiHusi. OpraH 103HaHus, CJIe0BaTeNlb COCTaBIISIIOT BMECTO 00-
BUHUTEJILHOTO 3aKJII0YEHHS] [IOCTAHOBJIEHUE O HANIPABJICHUH Je-
Jia B CyJl JUisl TPUMEHEHU S TPUHYAUTETbHBIX Mep MEAUIIMHCKO-
ro xapaktepa (ct. 439 VIIK). Cyn 06s13aH MogpoOHO paccMOT-
peTh OOCTOSITENILCTBA COBEPIIIEHH S OOIIIECTBEHHO OMACHOTO JIesI-
HUS ¥ BBIHECTH He IMPUTOBOP, a orpe/iesieHrne 00 0CBOOOKICHUN
OT YTOJIOBHOU OTBETCTBEHHOCTH Y O MPUMEHEHUU MTPUHYIUTEb-
HBIX MEp MeJUIIMHCKOro xapakrepa (ct. 443 VIIK).

OueHb BaXXHO OIPeIeNIUTh TOYHBIA BO3PACT JIULIA, COBEPIIMB-
II1ero OOIECTBEHHO OIMacHoe aesHue. B coorBercrBum ¢ 4. 1 CT.
20 YK yronoBHOM OTBETCTBEHHOCTH MOJIEkKAT JIULA, KOTOPHIM



JIO COBEpIICHUs MPECTyIUIeHUs1 ucnoinHuiaock 16 ner. Yacts 2
cr. 20 YK conepXut ncuepnbIBalog EPeYeHb NPECTYTUICHUN,
OTBETCTBEHHOCTb 32 KOTOpble Hactynaer ¢ 14 ner. [Ipu kBamm-
(pykanMM Ba)KHO YETKO YCTAHOBUThH YMCJIO, MECHL U IOl POXK-
JIeHUs], TaK KaK 3aKOH HE COJEPXKUT Pa3bsCHEHUH O TOM MO-
MEHTE, KOIJa CUMTAETCH, YTO JMLIO JOCTUIVIO COOTBETCTBYIO-
niero Bospacra. ITpaBonpuMeHuTeNbHbIE OpraHbl pyKOBOJCTBY-
10Tl pa3zbsicHeHussMU [lnenyma BepxoBHoro Cyna Poccuiickon
®epeparun ot 14 depansa 2000 r. «O cyneOHON MpaKTUKe
O JIeflaM O TPECTYIUICHUSIX HECOBEPIIEHHOJNIETHUX» *2, B COOT-
BETCTBUM C KOTOPBIMHU JIMILIO CUUTAETCS JTOCTUIILIMM BO3pacCTa,
C KOTOpPOTrO HACTYMAeT yrojOBHAsl OTBETCTBEHHOCTh, HE B JIEHb
POXJIEHMS, A IO UICTEUEHUH CYTOK, Ha KOTOPbIE IPUXOAUTCS STOT
JEHb, T. €. C HOJIA YacoB CJIEAYIOIMX CyTOK. IIpn ycraHoBiIeHMN
BO3pacTa cy1eOHO-MeAUITMHCKON 9KCIIEPTU30M THEM €T0 POK/ie-
HUS1 HAJUIEKUT CUMTATh MIOCJIEAHNAIN JEHb TOTO IrOf1a, KOTOPbIN Ha-
3BaH 9KCIEePTaMU, a MPU ONPEIETICEHUU BO3PACTA MUHUMAJIbHBIM
Y MAKCUMAJIbHBIM KOJIMYECTBOM JIET CJIEyeT UCXOAUTD U3 MPeJ-
T10J1araéMoro KCIEPTU30M MUHUMAJIBHOIO BO3pAcTa TAaKOTO JIM-
1a.

CogepIlieHHO OUEBHIHO, UTO JIEHCTBUS JIUIIA B Bo3pacTte oT 14
10 16 ner He MOryT KBaIM(PUIMPOBATHCA N0 TeM cTaTtbsaM YK,
I7Ie COCTaB MPECTYIUIEHHsI TIPelyCMaTPUBaeT BO3PACT CyObeKTa
16 ner. Tak, ecnu HecoBeplIEHHONAETHUI B 14 jeT nmpuHUMan

32 Cyne6Hast mpakTHKa 1o yronoBHbIM jieniaM / cocT. I'. A. EcakoB. M.: TK Ben6w;
Ipocnext, 2007. C. 152.



yuyactue B OaHIUTCKOM HaraJeHu!, B €ro ISCTBUSIX HET COCTaBa
NpecTyIuieHus, npegycMorpersoro cr. 209 YK. Ho ecnu B aeu-
CTBUSIX TAKOTO JIUIA COAEPKUTCS COCTaB JIPYroro MpecTyriie-
HUsI, BXOAAIIME B nepedenb yactu 2 ct. 20 YK (npu HanageHun
COBepIIIEHO YOUNCTBO, WM I'padek, Wi pa3doi), TO ero JIeu-
CTBUSI HEOOXOIMMO KBaTM(PUIIMPOBATh MO COOTBETCTBYIOIIAM
cratbsim OcobenHont yacti YK. Eie npumep: HecoBepilieHHO-
JIeTHU# B 15 nieT coBepimaeT yOUNCTBO COTPYTHUKA TTPABOOXPa-
HUTEJIbHBIX OPraHoOB B IIEJISIX BOCIPENSATCTBOBAHUS 3aKOHHOM
JesITeIbHOCTH TI0 OXpaHe OOIIeCTBEHHOTO MOpsiKa U odecrieue-
HUI0 oOmmecTBeHHO# Oe3omacHocTH (cT. 317 YK). OTBeTcTBEeH-
HOCTh 3a JIaHHOE TIpecTyIlJIeHWe HacTymaer ¢ 16 jer, HO 3To
HE 3HAYUT, 4TO 15-J1eTHUI IOIPOCTOK OYy/IET OCBOOOXKAEH OT YTo-
JIOBHOW OTBETCTBEHHOCTU. B JaHHOM cilyyae OTBETCTBEHHOCTb
HACTyMaeT 1Mo o0IIei HopMe, T. €. o M. «O» 4. 2 c1. 105 YK —
yOMICTBO JIMIIA B CBSA3M C OCYIIECTBJICHUEM JTaHHBIM JIULIOM CITy-
KeOHOW NesATebHOCTH, TaK KaK OTBETCTBEHHOCTh 3a 3TO IIpe-
CTyIUIEHME HacTymaer ¢ 14 jer.

Bmecte ¢ TeM mpecTyruieHus1 ¢ TPUBUIETUPOBAHHBIM COCTa-
BOM uMeIOT cBolo crietinguky. Tak, cornacHo cr. 20 YK, orBet-
CTBEHHOCTb 3a YOUICTBA CO CMSATYAIINUMU OOCTOSTEIbCTBAMU
Hactynaet ¢ 16 sner. Bo3aukaer mpoOneMa KBaarguKalum mo-
JOOHBIX JeSTHUH, COBEPIIEHHBIX HECOBEPILIEHHOJIETHUMU B BO3-
pacte ot 14 g0 16 ner. Ha nepBbiil B3MJIsA]I, €CJIU ClieldaIbHast
HOpMa YKa3bIBaeT Ha OTBETCTBEHHOCTH C 16 JIeT, TO OTBETCTBEH-
HOCTD JIULL, JOCTUTIIUX 14 JjleT 1 He gocTurmux 16, norKHa Ha-



CTymaThb 1o o01ei Hopme, T. €. 1o cT. 105 YK. Ho ¢ yyerom mnipa-
BWJI KBaJTM(PUKAINH, Pa3padOTaHHBIX HAYKOH YTOJIOBHOTO MTpaBa,
Y PYKOBOJCTBYSICh Pa3bsICHCHUSIMH BBICIIMX CYJCOHBIX MHCTaH-
1[1H, B TAKUX CIy4asixX B IEUCTBUSAX JIULIA, HE JocTuriiero 16 ner,
OTCYTCTBYeT cocTaB npectymienus . [lonaraem, yro 3to abco-
JIIOTHO MPABWJILHOE TOJIKOBAHUE.

B pspe cocraBoB NpecTyruieHMM 3aKOHOJATEb HaJelsieT
CcyOBeKTa IPECTyIUIeHUsI JONOIHUTEIbHBIMU MTPU3HaKamMu. Peub
UJIET O CIielMaIbHOM CyOBeKTe mpecTyruienus. B teopum yro-
JIOBHOI'O MpaBa CYIIECTBYIOT pa3jIAYHbE KJIACCU(PUKAIMKU PU-
3HAKOB CIIEIMAJIbHOTO CYOBEKTa, HO JIJIs1 KBaIM(UKaIU Hau-
OoJiee 3HAUMMBI CIIEIYIOIIME: IO, BO3pacT, Mmpodeccus, JomxK-
HOCTb. B olHOM ciy4yae mpu3HaK¥ CHeUaabHOrO CyObeKTa 3a-
KperieHsl B Hopmax OcoOenHoit yactu YK (monsaTne mmia,
BBITOJIHSIIOIIETO  yIIpaBJieHYeCKrue (PYHKIIMM B KOMMEPYECKOU
WM UHOM OpraHu3aiuy, AaHo B npumedanuu kK cT. 201 VK;
MOHATUE JTOJKHOCTHOTO JIMIIA JIaHO B MPUMEYaHWH K CT. 285
VK; nonsAtue npeacraBuress BJacTi — B IPUMEYaHUH K cT. 318
VK). B npyrom ciyuae 3Ty pU3HAKU COAEPKATCS B KAKOM-JIUOO
MHOM HOPMATUMBHOM aKTe, YTO Mpearnosiaraer OJaHKeTHas TUc-
nosunius (Harpumep, cT. 203 YK HasbiBaeT B kKauecTBe cyOb-
€KTOB TPECTYIUICHUS] PYKOBOIUTENIECH WU CIIYKAIIMX YAaCTHOU
OXPaHHOW WJIM JIETEKTUBHOU CITyKObl, MOHSATHE KOTOPBIX OMpe-

33 Kynpssues B. H. O6mias teopus KBanruKame MPeCcTYIUICHUH. 2-¢ 131, epe-
pad. u gor. M.: IOpucts, 2006. C. 222-223; BroyutereHs Bepxosroro Cyma PCPCP.
1961. Ne 6. C. 8.



neneHo B 3akone P® ot 11 maprta 1992 r. «O yacTHOM I€TEKTUB-
HOU 1 OXpaHHOMU nestenbHocT B PO» B pen. ot 27.12.2009)34.

Ectp ciyyan, Korga jsi TOYHOTO ONpeAeseHUsl MPU3HAKOB
CMEMATIbHOTO CYyOBbEeKTa MpUOeraT K cyaeOHOMY TOJKOBAHUIO.
Hanpumep, no paspsacuenuto [lnenyma Bepxosnoro Cyna PO
ot 15 miors 2004 r. «O cyneOHOI PaKTUKe M0 JejiaM O Tpe-
CTYIUIEHUSIX, IPEYCMOTPEHHBIX cTaThsaiMU 131 1 132 YronosHo-
ro koxekca Poccuiickoit denepariyin» 1o MoJI0BbIM CHOIIIEHH-
€M CJIe[lyeT MOHUMaTh COBEPIIIEHHUE MOJIOBOTO AKTA MEXIY MYK-
YMHOW ¥ keHIUHOI>. Takum 06pa3oM, cyObeKTOM M3HACHIIO-
BaHUs (MCTIONHUTEIIEM MTPECTYIIEHHS) MOKET OBITh JIUIIO MYXK-
CKOTO ToJa.

[Tpu kBamM(pUKAIMY TPECTYIIIEHUH CO CIIEIMATbHBIM CyOb-
€KTOM BaXXHO YYeCTb CJEYIOLIME AaCMEeKThl: BO-IEPBBIX, KO-
I/1a 3aKOHOJATeb BKJIIOYAET MPU3HAKKU CIEUATBHOTO CyObeK-
Ta B OCHOBHOW COCTaB IPECTYIUIEHHS, OHU CTaHOBSTCS 00s13a-
TEeJIbHBIMH, U TIPU MX OTCYTCTBUU JIMIIO HE MOXET ObITh MpH-
BJIEYEHO K YTOJIOBHOW OTBETCTBEHHOCTH I10 JIAHHO CTaTbe; BO-
BTOPBIX, MPU3HAKYU CHEIUATBHOTO CyObheKTa MOTYT ObITh BKJIIO-
YeHbl B KBAIM(UIMPOBAHHBIN COCTAB NMPECTYIUIEHUS, Ipery-
CMaTpUBaIOIINi O0Jiee CypOBYIO OTBETCTBEHHOCTH (HAlIpuMep, .
I cr. 109 YK npenycmarpuBaer OTBETCTBEHHOCTh 34 TPUYHHE-
HHUE CMEPTH 1O HEOCTOPOKHOCTH, a Y. 2 JaHHOH CTaTbM Mpeay-

34 URL: http://www.consultant.ru/online/base/?req=doc

35 Cyne6Hast mpakTHKa 1o yronoBHbIM jieniaM / cocT. I'. A. EcakoB. M.: TK Ben6w;
Ipocnext, 2007. C. 179.



CMaTpPHBAET TMOBBIIIEHHYI0 OTBETCTBEHHOCTb, €C/IM MPECTYILIe-
HHME COBEpILEHO JIMIIOM BCJIEICTBUE HEHAJIEKAIIEro UCIOHE-
HMSI CBOMX TNpOoeccCHoHaIbHBIX oOsi3aHHOCTel). Ecm 3a mpu-
YUHEHUE CMEPTHU 10 HEOCTOPOXHOCTH K OTBETCTBEHHOCTU MO-
KeT OBbITh MPHBJIEYCHO JI00Oe (Pr3MUecKkoe BMEHsSIEMOe JIUIIO,
aocruriee 16-1eTHero Bo3pacra, To BO BTOPOM ciiydae TpedyeT-
cs1 IOKa3aTh HACTYIUIEHWE CMEPTH 110 BUHE CTIEIIUAIBHOTO CYOb-
eKTa (Bpauu, HOXXapHble, COTPYIHUKN MUJIMLUY U T. I1.).



1.5. Kpanudukanus
HEOKOHYE€HHOI0 NMPeCTyIJIeHHS

ITo yromoBHOMYy 3akoHoOmarenbcTBy PP Hakaszyema He TONb-
KO TOJTHOCTBIO OKOHYEHHAsl, HO W NPeJBapUTENIbHAS MPECTYTI-
Hasl JIeATeNIbHOCTh, KOTOpasi He ObLia 3aBepllieHa 10 MpUYuHAM,
HE 3aBUCSIIMM OT BOJIM BUHOBHOTO. Peub MIET O TaKuX CTaau-
SIX COBEpILEHUSI YMBILIJIEHHOTO ITPECTYIIEHNS], KaK ITPUTOTOB-
nenue u nokyienue (cr. 30 YK).

[IpaBuna kBaaM@UKALMU PUTOTOBJIEHUS U MOKYIIEHUS Ya-
CTUYHO O0O3HAueHbl B TekcTre 3akoHa. CormacHo 4. 3 cr. 29
VK, yronoBHass OTBETCTBEHHOCTb 32 HEOKOHYEHHOE IPECTYTI-
JIHHWE HACTyHaeT 1o crathe YK, npemycmarpuBaioiiend OTBET-
CTBEHHOCTb 32 OKOHUEHHOE IPECTYIUIEHUE, CO CChLJIKOW Ha CT.
30 VK.

[Mpu kBamMpUKAIMK TPUTOTOBJICHUSI HEOOXOAUMO YUMTHI-
BaTh psjl 0OCTOATENbCTB. BO-MepBbIX, MPUTOTOBJIEHUE HE TIPe-
noJiaraeT BBIMOJIHEHU s OOBEKTUBHON CTOPOHBI KOHKPETHOT'O CO-
craBa npectyruieHus. OHO BbIpaXaercsl JMIIb B CIEAYIOLINX
(popmax: NpUKMCKaHUM, W3rOTOBJIEHUM WIA MPUCIIOCOOICHUN
CPEACTB UM OPYIUM COBEPIIECHUS MPECTYIUIEHUS; IPUMCKAHUN
COYYACTHUKOB U CTOBOpE Ha COBEPLICHUE MTPECTYIICHUS; THOM
CO3/1aHUM YCJIOBUIA /1J1s1 COBEPILEHMU S pecTyIuieHus. BaxHoO BbI-
JeJNTh CyObEKTUBHBIN KPUTEPUId TIPUTOTOBJICHUS, & UMEHHO —
BUHY B (pOpMeE MPSMOTO yMbICJA U, KaK MPaBWIO, ONPEHESICH-



HbIE LIeJIb 1 MOTUB IIPECTYITHOIO MOBEJECHUS. YTOJOBHBIN 3aKOH
YETKO ONpe/eNseT IPaHULbl OTBETCTBEHHOCTH 3a IPUTOTOBJIE-
HUe K npecTymieHr0. OTBETCTBEHHOCTh HACTYMAET 3a IMPUro-
TOBJIEHUE TOJIBKO K TSKKOMY U 0CO0O0 TSI)KKOMY ITPECTYIIIEHUSM.
D70 B CBOIO 0uepeb npeanonaraet 3Hanue cr. 15 YK, B kotopoit
PacKphIBAIOTCA OOIIME MPU3HAKY KaTeropui npectyruiennii. Ha-
npuMep, Kak KBaIM(UUIMPOBATh PUTOTOBJIEHHE K KPaxke YyxKo-
ro UMyIIecTBa? YToJOBHO-IPAaBOBOM KBAJIM(PUKALIMY TOJIEKUT
TOJIBKO MPUTOTOBJIEHUE K Kpake, OTBETCTBEHHOCTb 3a KOTOPYIO
npenycMoTpeHa 4. 3 u 4 cr. 158 YK, tak Kak B COOTBETCTBUU
C CaHKIIMeH B BUJE JIMIIEHUSI CBOOO/bI STU MPECTYIJICHUsI OTHE-
CEHBI K KaTETOPUU TSKKUX MPECTYIUIEHUH.

B omune oT npuroToBiaeHus, MOKYIIEHUEM CUUTAETCS yxke
YaCTUYHOE BBIMOJTHEHNE OOBEKTUBHOM CTOPOHBI MTPECTYTUICHHUS.
HeoOxomumo ompenenuTs BHUJ MOKYIIEHUS, YTO MOXKET OKa-
3aTh CYILECTBEHHOE BJIMSHME Ha KBasmpukaumo. Ecim noky-
meHue OyleT MPU3HAHO HEOKOHYEHHBIM, TO MpPU COOMONECHUM
OITPE/IENICHHBIX YCIOBUH ICHCTBUS IUIA MOTYT OBITh PACIIEHEHBI
Kak JI0OpPOBOJIBHBIN OTKA3 OT MPECTYIUICHUS, © OHO OCBOOOK/1a-
eTcs OT YTOJIOBHOM OTBETCTBEHHOCTH IIPU OTCYTCTBUM B €TI0 JIEU-
CTBHUSX COCTaBa JPyroro MnpecTyIuieHus.

OKOHYEHHBIM NOKYILIEHUE MPU3HAETCS TOrja, KOrja BUHOB-
HbII1 BBINTOJTHUJI OObEKTUBHYIO CTOPOHY B [TOJTHOM 00beMe, HO 11e-
JIX HE IOCTUT, IIPECTYIIHBIN PE3Y/IbTAT HE HACTYITWJI [TO HE3aBUCS-
1AM OT IpecTynHKKa npuirHaM. Ho 1 B 1aHHOM city4ae BO3MO-
KeH rddepeHMpOBaHHbIN TOAXO B 3aBUCUMOCTH OT 3aKOHO-



JaTeIbHOM KOHCTPYKIIMU COCTaBa npectyruieHus. B mpecryrie-
HHSIX C MaTepHajbHBIM COCTABOM JTOOPOBOJIBHBIA OTKa3 BO3MO-
’K€H JINIIb 10 HACTYIUIEHUS BPEIHBIX MOCeACTBUN. B npectyn-
JeHusIx ¢ (bopMasIbHBIM COCTaBOM, TIO HallleMy MHEHHI0, 100po-
BOJIBHBII OTKa3 BO3MOXKEH TOJIbKO B T€X CIy4asX, KOIJa 3aKo-
HOM IIpelyCMaTpUBAETCA JIMIIb Yrpo3a HACTYIUIEHUS BPEOHBIX
nocieactsui. Harpyumep, BUHOBHBIM, MMEs1 YMBICEN HA U3HACH-
JIOBaHUE, HACWJILCTBEHHBIMU JIEVICTBUSIMU ITPEOA0JIEN COTIPOTUB-
JIEHUE KeHIIUHbI, HO IMOCJe TOro, Kak MOTepIieBIasi 3asBUa,
yt0 OHa BUY-unpuumpoBanHas, OCTaBUJ KEPTBY.

Kpowme Ttoro, kak pasbsacaun [nenym BepxosHoro Cyna PO,
IIpU Pa3pElIeHUH [IeN O TIOKYILIEHUH Ha W3HACWIIOBaHUE C MPU-
MeHeHUeM (PU3MUYECKOrO WUJIM MICUXUYECKOTO0 HACWIIUS CIEAyeT
YCTaHABJIMBATH 11€JThb HAMAICHNS], TAK KaK NIPY HAJIMYUH Psiia 00-
CTOAITEJILCTB TAKUE AEUCTBUSA MOTYT KBAIU(PUIIMPOBATHCS HE KaK
MOKYIIIEHUE HA U3HACUJIOBAHUE, a KaK JIpYyIe CAMOCTOSITEIIbHbIE
MpeCTYIJIeHUs (Harpumep, MPOTUB 340POBbS1, YECTU U JIOCTOUH-
CTBa JIMYHOCTH ).

CrnoxHee perniaercss BOOPoOC ¢ KBaavUKaIMen MpecTyIuie-
HUH, UMEIOIIMUX TaK Ha3blBAEMbI YCEUEHHBIN COCTaB, 4 UMEH-
HO KOIJIa 3aKOHOJATeNb CTAAMIO0 MPUTOTOBJIEHUs (hOPMYJIUPY-
€T KaK OKOHYEHHBIM CaMOCTOATENIbHBIM COCTAB IPECTYIUIEHUS.
OTO OTHOCUTCS K TaKMM COCTaBaM MPECTYIJIEHUH, Kak OaH-
qutu3M (ct. 209 YVK), opraHuzaiiysi MpecTymHoro coooiecTa

36 Cyne6Hast mpakTHKa 1o yronoBHbIM jieniaM / cocT. I'. A. EcakoB. M.: TK Ben6w;
Ipocnext, 2007. C. 180.



(ct. 210 YK) u nexkoropbiM apyruM. o kaHoHam fopuamnde-
CKOM TEXHUKM TaKMe MPECTYIUIEHUs] pacCMaTpUBAIOTCS HE IO
CTQ/IMSIM TpeBAPUTEIbHON MPECTYIHON AEATEIbHOCTH, a UC-
KJIIOYUTENIBHO KaK OKOHUYEHHbIE MpecTyIuleHus. XOTs HeoOXo-
JUMO Tnipu3Hath, 4to [lnenym BepxosHoro Cyna P® 3anumaer
IIO1YaC MPOTUBOIOJIOKHYIO o3uLmio. Tak, [Inenym pazpacHu,
YTO B TeX CIyYasix, KOrjJa aKTUBHbIE JEUCTBUS JIMIIA, HATIPAB-
JICHHBIE HA CO3[JaHWE YCTOMYMBOM BOOPYKEHHOM I'PYIIIIbL, B CHITY
UX CBOEBPEMEHHOI'O ITPECEYEHH s IPABOOXPAHUTEIbHBIMU Opra-
HaMU 70O 1O APYTUM, HE 3aBUCSIIMM OT 3TOTO JIMIA 00CTOS-
TeJbCTBAM, HE MPHUBEIN K BO3HUKHOBEHMIO OaH[Ibl, OHU JOJIXK-
HBI KBATU(PUIIMPOBATHCS KaK MOKYIIIEHUe Ha co3aHue OaHapI>’.
AHaJNOrMYHoOe pa3zbsiCHEHUE JIaHO U B OTHOUIEHUH MPECTYIHOTO
cooOmecTBa. B Tex ciydasx, Koraa IeicTBUS JIUIA, HApaBJIeH-
HbIE Ha CO3/1aHUE MPECTYMHOro cooOIecTBa (MPECTYIHON Opra-
HU3allMK), B CUJTy UX [TPECEYEHUs] IPAaBOOX PAHUTEJIbHBIMU Opra-
HaMu JIUOO TIO IPYrvM HE3aBHUCAIIMM OT 3TOTO JIIa (JIUII) 00-
CTOATENICTBAM HE MPUBENU K CO3[IAHUIO MTPECTYITHOTO cooOIIe-
cTBa (IIPECTYITHOM OpraHMU3alliM), OHM MOMJIEKAT KBAIU(UKA-
1y 1o 4. 1 wmm no 4. 3 ¢1. 30 u u. 1 cr. 210 YK kak npuroros-
JIEHHE K CO3/IaHHUIO WM KaK MOKYIIEeHUe Ha CO3[aHue MPECTYII-
HOTO cooOIecTBa (IMTPecTyMHON opraHu3anum) 8.

Ocoby10 TpyIHOCTb MPU KBIU(PUKALMKN TOKYIIEHUsI Mpefl-

37 Co6opnuk nocranosnenuii [lnenymoB BepxoBasix CynoB CCCP u PC®CP (Poc-
cuiickot Penepanyu) 1o yrojaoBHeM aenam. M., 1997, C. 554.

38 Poc. raz. 2010. 17 uions.



CTaBJISIET yCTAaHOBJIEHHE CyObEKTUBHBIX KpUTEPUEB: BUHA B (DOP-
Me MpSIMOrO YMBICJIA, YMBbICEJI KOHKPETU3UPOBAHHBIN, YeTKas
LeJb COBEpILEHUs IMpEecTyIUieHus. B cBsaA3M ¢ 3TUM cienyer
COIVIACUTBLCSI C aBTOPAMHU, YTBEPXKIAIOIIMMHU, YTO HEOKOHYEH-
Hasl IPECTyMHas JIeATeJIbHOCTh HEBO3MOXHA B MPECTYIUICHUSIX,
I7ie YMBICEJI BHHOBHOTO OIpee/ieH KaK BHE3aITHO BO3HUKIINIA .
B YK 1996 r. 3akoHOAATEN YETKO ONPEAETNIT YCJIOBUS OT-
BETCTBEHHOCTH 32 HEOKOHYEHHYIO MPECTYITHYIO NesTebHOCTD
HE TOJILKO OJTHOT'O JIUI[A, HO Y MPU TPYIIIOBOM COBEPILIEHUY TTpe-
CTYIUICHUsI, OCOOCHHO B paMKaXx JOOpPOBOJBHOIO OTKa3a. B co-
otBeTcTBUM €O cT. 31 YK opranuszarop npectyrmjeHus U Mnoj-
CTpeKaresib He MOJIeXkaT YTOJIOBHOM OTBETCTBEHHOCTH, €CJIU 3TU
JIMIIa CBOEBPEMEHHBIM COOOIIIEHUEM OpPraHaM BJIACTU WJIA WHBI-
MU NPEeANPUHATHIMU MepaMM MPeJOTBPATUIM JOBEAECHHUE Ipe-
CTYIUICHUsI UCTIOTHUTENIEM 10 KOHIA. [1ocOOHMK He MomjiexkuT
YTOJIOBHOW OTBETCTBEHHOCTH, €CJIM OH MpEeIpUHs BCe 3aBU-
csSIIME OT HEro Mephl, YTOOBI IPEJAOTBPATUTH COBEPIIIEHHE TTpe-
CTyruleHus. B mpoTMBHOM ciiydae mpH J0OPOBOJIBHOM OTKa3e
UCTIOJTHUTEJIS1 OCTaJIbHbIE COYYaCTHUKU HECYT YTOJIOBHYIO OTBET-
CTBEHHOCTb 3a IPUTOTOBJIEHHUE WU TIOKYIIIeHUe (B 3aBUCUMOCTU
OT JCWICTBHMI MCTIOJIHUTEISA IO Hayasa JOOPOBOJIBHOIO OTKA3a).

39 Kypunos b. A. Ykas. cou. C. 127.



1.6. Kpanudukanusi npecrynjieHumn,
COBEPIIIEHHBIX B COYYaCTHH

[Ipy olLieHKe NpecTyIIeHWI, COBEPILEHHBIX B COYYacCTUH,
BaXHO YYECTb CJIEAYIOIIME MOMEHTHI: SBJISIETCS JIM COBEPLICH-
HOe OOILECTBEHHO ONACHOE JIesIHUE IPECTYIUIEHUEM U K KaKOMY
BUJly NIPECTYIUIEHUI OTHOCUTCS; ABJISIETCA JIA TPYNIIOBOE, COB-
MECTHO COBEPILIEHHOE IIPECTYIUIEHUE COYYaCTUEM, OTBEYAIOIUM
TpeboBaHusM cT. 32 YK; B kakoii (hopme COBEpIIEHO coyJacTue
(ct. 35 YK) 1 Kakyio pojib BBIIIOJHWI KaX/Iblid U3 COy4YaCTHU-
k0B (cT. 33 YK). IIpr 3TOM OOJIBIIMHCTBO YUYEHbIX-KPUMHHAIH-
CTOB OTMEYAIOT, YTO KBAIM(pUKaLIMs MPECTYIUIEHUS TIPU COyYa-
CTHUH, B MIEPBYIO OUYEPe/Ib, 3AaBUCUT OT TOTO, KAKOE MPeCTyIUICH1e
coBepIleHo ucnoaHuTeaeM*. Ecim Bce coydacTHUKM COBMECTHO
BBITIOJHSIOT OOBEKTUBHYIO CTOPOHY MPECTYIUIEHHS, TO OHU IIPU-
3HAIOTCS COMCITOJTHUTENISAMY U HECYT OTBETCTBEHHOCTD IO CTaThe
OcobenHoit yactu YK 3a cOBMECTHO COBEpIlIEHHOE MpecTyILie-
Hue Oe3 cchutkd Ha cT. 33 VK. Ilpu kBaymigukanuu npecryruie-
HUI, COBEPILIEHHBIX B COYYaCTUU C pacipeesieHueM poJiei, Jei-
CTBUSI OpPraHU3aTopa, MOJACTPEKATes1 U TOCOOHUKA KBAJTM(DUIIM-
PYIOTCS IO CTaThe, MPEAYCMaTPUBAIOLIEH HAKA3aHUE 32 COBEP-
IIEHHOE TIPECTYIUIEHUE, CO CChUIKOM Ha cT. 33 VK, 3a uckiove-

40 Tapapyxun C. A. Teopus u npaxkTuka kBaauukanuy npecrymeHuil. Kues,
1978. C. 98.



HUEM CJIy4yaeB, KOI/la YKa3aHHbIE JINLIA OIHOBPEMEHHO SIBJISLINCh
coucroHuTensamMu npecrymienus (ct. 34 VK).

3aKkoH mpeaycMaTpuBaeT OCOOBI caydail KBaIdpUKAIUN
I'PYNMOBBIX MPECTYIUIEHUM, T/le YKa3aH CHelUaIbHbINA CyObEKT.
Jlutio, He sBIIsAIONIEECS] CYOBEKTOM MPECTYIUICHUS, CTIEIIMATBHO
yKa3aHHBIM B COOTBETCTBYMOIIIEH ctathe OcodenHon yactu YK,
y4acTBOBaBIlIee B COBEPINIEHUH JIAHHOTO MPeCTYIUIeHUs], HECET
OTBETCTBEHHOCTh B KAUECTBE €r0 OpPraHMu3aTopa, MoACTpeKaTes
00 1OCoOHMKA (T. €. co cchblikor Ha cT. 33 VK).

Mmerorcss onpeaeneHHble CI0KHOCTU TNMPU  KBAIA(UKALUKU
TPYIIIOBBIX MPECTYIUIEHUI, B KOTOPBIX M3 ABYX YYaCTHUKOB
OIUH SIBJISIETCS HEBMEHSIEMbIM JIMOO He JOCTUTIIMM BO3pacTa
YTOJIOBHOW OTBeTCTBeHHOCTU. [1o 001ieMy mpaBuity Takue ciy-
yau Hesb3sl Mpu3Hath coydactueM. Ho B omnpeneneHHoe Bpe-
MsI cy/ieOHast TPaKTHKa, PYKOBOACTBYSCHh pa3bsicHeHueM [ lneny-
Ma BepxoBHoro Cyna P®, mina no nytu kBauduKaiuu aeu-
CTBUIM WICIIOJIHUTEJIS, OTBEYAIOIIETrO BCEM IMPU3HAKaM CyOBbeKTa
MPECTYIJIeHHU S, KAK YYaCTHUKA IPYIIIIOBOro mpectyruienus. Tak,
I1nenym BepxosHoro Cyna P® B nocranoBnenuu 1992 r. no ae-
JaM 00 W3HACWJIOBAHUU Pa3bsICHSI, UTO JEWCTBUSI YYaCTHUKA
IPYIIOBOrO U3HACUJIOBAHUS MOAJIEKAT KBATM(PUKALIUY IO TTPU-
3HaKy coyvactus (1. «0» 4. 2 ct. 131 YK) He3aBucumo ot Toro,
YTO OCTAJIbHBIC YYACTHUKY MPECTYIIICHUsT He ObUTU TTPUBJICYCHBI
K YTOJIOBHOUM OTBETCTBEHHOCTU BBUY X HEBMEHSIEMOCTHU JTMOO
BBUJIy HEJJOCTHKEHHSI BO3pACTa YTOJIOBHOM OTBETCTBEHHOCTH!.

! Bromerens Bepxosnoro Cyna P®. 1992. Ne 7. C. 8.



Ha wamn B3miisa, B jaHHOM citydae [TineHyM HeoOOCHOBAHHO IIH-
POKO TPakTOBaJ MPaBWia KBUTM(PUKALUNA TPYIIIOBBIX MPECTYII-
JieHuil. B HOBOM MOCTaHOBJIEHHWH MO JI€J1aM JAHHOW KaTeropuu
9Ta OIUIOIIHOCTD ObLIa UCTIpaBieHa. B Takux ciiydassx BAHOBHOTO
clielyeT MpU3HABaTh UCTIOIHUTEIEM ITPECTYIUICHHU I, IPEAYCMOT-
penHoro 4. 1 cr. 131 YK, a coBepiiieHue npecTyIieHus ¢ oMo-
HIBIO IPYTUX JIUII, HE SIBJISIIONIUXCS CYObEKTaMU MPECTYIUIEHUS,
paccMaTrpuBaTh Kak 0OCTOSATENbCTBO, OTATYAloOIIee OTBETCTBEH-
HOCTb.

B HEKOoTOppIX Cilydasix mpH TPYIIIOBOM COBEPLICHUM IIpe-
CTYIUUJICHUS1 HECOBEPIICHHOJIETHUI y4YacTHUK B cuity cT. 20 YK
HE HECET YIOJOBHOW OTBETCTBEHHOCTH 3a €ro COBEpIIEHUE,
TaK Kak He goctur 16 jer (Hampumep, MpecTyIUieHue, Mpery-
cMmoTpeHHoe cT. 164 YK — xuiieHne npegmMeToB Win JOKYMEH-
TOB, UMEIOIIIUX OCOOYI0 UICTOPUYECKYIO, HAYUHYIO, XyJ0KECTBEH-
HYIO WJIU KYJIbTYPHYIO IIEHHOCTb, HE3aBUCUMO OT CIIOc0o0a XHIIe-
Hud, win ct. 209 YK — 6angutiszm). OgHaKo Takoe JIMLIO MOjJIe-
JKUT OTBETCTBEHHOCTH, €CJIM €r0 JEMCTBHS OXBAThIBAIOTCS MPHU-
3HAKaMU JPYroro MpecTyruieHusl, CXOKero 1o Mnpu3Hakam, OT-
BETCTBEHHOCTb 32 KOTOPOE HACTyMnaeT ¢ 14 sieT (B JaHHOM cilydae
MIPECTYIUIEHUE, ITpeaycMOTpeHHoe CT. 158 YK — kpaxa uyxoro
uMyIecTBa, Wi c1. 162 YK — pazooi).

3aKkoH onpenenseT pa3ivuHble (POpMbl COyYacTUsi, PACKpbI-
Bas B cT. 35 VK npusHaku kaxaon u3 Hux. Bee nmpusHaku noj-
JieKaT THIATeIbHOMY JI0Ka3bIBAHUIO U OLIEHKE, TaK KaK KBaJIU(U-
KAl MOKET CYIIECTBEHHO MEHSATBCS B 3ABUCUMOCTH OT (DOPMBI



coyuactusi. Hanmpumep, ecim KBamupuIMpyonyM MpU3HAKOM
COCTaBa MPECTYIUICHUSI TPU3HAETCS €ro COBEPIIEHNE OPraHu30-
BaHHOW TPYIIIION, TO Bceraa TpedyeTcsl JoKa3arh, 4To 3Ta rpyI-
na Jimi| oOnagana MpU3HAKOM YCTOMUUBOCTH, T. €. CYIIECTBOBA-
JIa ITTUTENTbHBIN TIEPUOJ] BPEeMEHH, ¥ YIACTHUKY TPYIIIIb 3apaHee
OObETMHUIINCH ISl COBEPIIIEHUST OTHOTO MJIM HECKOJIBKHX TIpe-
CTYIUJICHUM.

[Mpu kBanupUKaIMK MPECTYMHBIX NEUCTBUN YYaCTHUKAMHU
OPraHU30BAHHOU T'PYIIIBI CJIEAYeT YUUTHIBATH HE TOJIBKO TEOpe-
THUYECKHE W 3aKOHOJIATENbHBIE YCTAHOBJIEHMS, HO U pa3bsiCHE-
Hus [Inenyma BepxosrHoro Cyna P® o npaBuiiax yronoBHO-Ipa-
BOBOHM OIIEHKM TMOJOOHBIX JEWCTBUM. Tak, B MOCTAHOBJIEHHSIX
1o jJenaM 00 yOuiicTBe, O Kpaxe, rpadexke v pa30doe JerCTBHS
BCEX YYaCTHMKOB OPraHW30BAHHON I'PYNITbI HE3aBUCHUMO OT HX
pOJIM B COZIESTHHOM TPEJIOKEHO KBUTU(DUIIMPOBATH KaK COMC-
[MOJIHUTEJILCTBO 0e3 cchuiky Ha cr. 33 YK*2. B nenom ¢ ta-
KMM pa3bsiCHEHUEM MOXHO ObLJIO Obl coryiacuThes. JleicTBus,
COBEpILIAEMBIE OPraHU30BAHHOM I'PYIIION, IEUCTBUTEILHO UMeE-
0T OOJIBIIYIO CTEeTeHb onmacHOCTH. Bmecte ¢ Tem ObuTO OBI TIpa-
BUJIbHEE 3aKPENUTh 3TO MIPABUIIO B YTOJIOBHOM 3aKOHE 000 BCeX
BUAX NPECTYIUICHUIA.

Ocobast ponb B YK 0TBOOUTCS TAKMM OMacHbIM (popMam co-
ydacTusi, KaK MPecTyImHoe cooOecTBO 1 OanauTu3M. HoBesutbt
YTOJIOBHOTO 3aKOHOJATENILCTBA B YACTH TMOHSATHUS U MPU3HAKOB

42 Cyne6Hast mpakTHKa 1o yronoBHbIM jieniaM / cocT. I'. A. EcakoB. M.: TK Ben6w;
IpocmexT, 2007. C. 137, 171.



TaKkoU (hOPMBI COyUYaCTHsI KaK MPECTYITHOE COOOIIECTBO TPeOyIOT
HOBOT'O TOJIKOBaHUS. [J1sl MpaBUJIBLHOTO MOHUMAaHUsI MIPU3HAKOB
JOaHHOU (hOPMBI COydyacTHsi HEOOXOOMMO OOpaTUTHCS K IMOCTa-
HoBJsieHu1o [Inenyma Bepxosnoro Cyna P® ot 10.06.2010 Ne 12
«O cyneOHOM ITPaKTHKE PacCCMOTPEHHMS YTOJIOBHBIX JeJ1 00 opra-
HU3ALUH TIPECTYITHOTO COOOIIeCTBa (MPECTYIHON OPraHn3aInm )
WIN YYaCTHH B HeM (Hel)»*.

[Inenym BepxoBHoro Cyga P® momnsitancs CBOEBPEMEHHO
Pa3bACHUTL MHOTME TOHATHUS W ONPE/esIeHUs, OTHOCSIIMECS
K COJIEpKaHUIO MpecTynHoro cooOinectsa. Tak, [1nenym pazbsc-
HUJI, YTO UCXOAs1 U3 NojioxkeHui 4. 4 ct. 35 YK, npecrynHoe co-
00I1IeCTBO (ITpecTyMHAasi OpraHU3aIrsl) OTIMYAETCS OT UHBIX BU-
JIOB TIPECTYITHBIX TPYIII, B TOM YUCJIE OT OPraHU30BAHHOM I'PyTI-
nbl, OoJiee CJIOKHOW BHYTPEHHEW CTPYKTYPOH, HaJM4YMeM Iie-
JI COBMECTHOTO COBEPILIEHUS TSHKKUX WIIM 0CO00 TSKKHUX TIpe-
CTYIUIEHU JIs1 TIOJy4Y€HUsl IPSIMO WJIM KOCBEHHO (PMHAHCOBOM
WM THOW MaTepUATbHOM BBITOJIBI, @ TAKKE BO3MOXXHOCTHIO 00b-
eIUHEHHs] ByX WM OoJjiee OpraHM30BaHHBIX I'PYII C TOH Xe
uesblo. JIonoiHeHre B 3aKOHE O 1IeJIeHANPABJICHHBIX JIEUCTBU-
SIX JI7151 TOJTyYeHus1 (PMHAHCOBOW WJTM MHOW MaTepUabHOM BbITO-
Ipl 0osiee TOYHO KOHKPETU3UPYET TaKyl0 OPraHU3alfio, OTHAKO
erre Oosee CykaeT ee KauyeCTBeHHbIE XapaKkTepucTuku. [1pu sTom
1O/, MIPSAMBIM NIOJTy4eHUEM (DMHAHCOBOW WJIM MHOM MaTepualib-
HOW BbIrofbl [1neHym pekoMeH1yeT MOHMMAaTh COBEPILEHUE Ofl-

43 Poc. ras. 17 mions. 2010.



HOT'O UJIM HECKOJIBKUX TSIKKHUX JIMOO 0CO00 TSKKHUX MPECTYILIe-
HUU (HalTpUMep, MOILIIEHHUYECTBA, COBEPIIEHHOI'O OPraHU30BaH-
HOH Ipynmoi 160 B 0co00 KPYITHOM pa3Mepe), B pe3yJbTare
KOTOPBIX OCYIIIECTBIISIETCS HEMOCPEICTBEHHOE MPOTUBOIPABHOE
oOpaliieHre B MOJb3y WIEHOB MPECTYIMHOro coodIecTBa (Ipe-
CTYITHOW OpraHMU3alliy) JEHEKHBIX CPEACTB, MHOTO UMYIIIECTBA,
BKJIIOYAs LIeHHble Oymaru U T. 1. Ilog KOCBEeHHBIM MOTyYeHreM
(pyHAaHCOBOM WJIM MHOM MaTe€pUaJbHOU BBITOABI CJIELYET MMOHU-
MaTh COBEpIIIEHHE OIHOTO MJIM HECKOJIBKUX TSKKUX JIMOO 0CO-
00 TSKKUX TPECTYIUICHWH, KOTOpbIe HEeMOCPEACTBEHHO HE TIO-
CATAIOT HA YY)KO€ UMYILECTBO, OHAKO OOYCJIOBJIMBAIOT B JIaJIb-
HeWIIIeM MoJTyYeHue JIEHEeKHbIX CPE/ICTB U IIPaB HA UMYIIECTBO
WIM VHOW UMYIIECTBEHHOW BBITO/IBI HE TOJIBKO WIEHAMHU CO00-
1IeCTBa (OpraHU3aluu), HO U APYTMMHU JuiaMu. Bo3HuKaeT Bo-
IPOC O TOM, KaK KBaJIM(UIMPOBATH JEUCTBUS YIEHOB IIPECTYII-
HOT'0 COOOIIECTBA, KOTOPbIE COBEPIIIAIOT MPECTYIUIEHUS U TIONY-
YaloT BBHITOJy HEMMYIIIECTBEHHOTO Xapaktepa. Buaumo, B 3ToM
cllyyae pedb UJET O COBEPLICHUH MPECTYIUIEHNs] OPraHU30BaH-
HOH I'pYNIoi MO0 TPYIIION JIUIL 1O MPEABAPUTETHHOMY CTOBO-
py. Ecnu e opraHu3oBaHHasi TpyMna TOJbKO CO3[aHa JUisl CO-
BEPIIEHUS TSHKKUX U 0CO00 TSIKKUX MPECTYIUIeHUI Oe3 11eJTH M0-
Jy4eHUs1 (PUHAHCOBOU MJIM MHOW MaT€pUAJIbHOM BBITOABI, TO OT-
BETCTBEHHOCTb JIOJ’KHA HACTYIATh 32 IPUTOTOBJIEHHE K COOTBET-
CTBYIOIIIMM MPECTYIJICHUSIM.

B Hacrosiiiee Bpemsi 3aKOH Ha3bIBaeT JBe (POPMBI PECTYITHO-
ro coo0mecTBa. Bo-nepBbix, cOOOIIECTBO MOKET OCYIIECTBIISAT



CBOIO TIPECTYIHYIO AESITENbHOCTh OO B (hOpMe CTPYKTYPHPO-
BaHHOUW OPraHU30BaHHOM I'PYIIIIBI, ITO KOTOPOU, IO Pa3bsCHEHUIO
[Tnenyma, cremyer MOHUMATD TPYIIITY JIUII, 3apaHee OO beJMHUB-
IIMXCS 171 COBEPIIEHUsI OJHOIO WJIM HECKOJIbKUX TSKKUX JIM-
60 0cO00 TSIKKMX MPECTYTUIEHUH, COCTOSINYI0 U3 MOApas/ese-
HUIA (TTIOATPYTII, 3BEHBEB U T. 11.), XapaKTEPUBYIOIIUXCS CTAOUITb-
HOCTBIO COCTaBa M COMIACOBAHHOCTBIO CBOUX AEUCTBUM. CTpyK-
TYPUPOBaHHON OPraHU30BAHHOW I'PyIIe, KPOME €IUHOTIO PYKO-
BOJICTBA, MPUCYIIIA B3aUMOJEUCTBUE PA3JIMYHBIX €€ Mopa3eie-
HUI B LEJISIX peann3aliiy OOIMX MPeCTYMHbIX HAMEPeHUH, pac-
npejesieHre Mex/1y HUMU (PyHKIMM, HaJIM4YMe BO3MOKHOM CIIe-
MQJIM3ALMY B BBIIIOJIHEHUM KOHKPETHBIX IEMCTBUM IIPU COBEP-
IIEHUH MTPECTYIUIeHUs U Apyrue (popMbl 0OecTieueHH s IesTelb-
HOCTU TIPECTYITHOTO COOOIIecTBa (MIPECTYITHOW OpPraHu3allum).
Kak npeacrasnsercs, IlneHym fan pacliMmpUTeNbHOE TOIKOBA-
HMe IIPU3HaKaM cooOIIIecTBa B IaHHOU (popme, yKa3as ellle U Ha
HaJIMuue MOAPA3JE/IEHUI, O KOTOPbIX B 3aKOHE HUYEro He CKa-
3aHO U NOJ KOTOPHIMU ITPEJIOKUI TOHUMATh (DYHKIIMOHAJIBHO
U (WIM) TeppUTOPUAILHO 000COONIEHHYIO TPYIITY, COCTOSIYIO
U3 JIByX WM OoJiee Jiul] (BKJII0Yasi pyKOBOIUTEJSI 3TOM IPYIIIbI),
KOTOpasi B paMKax U B COOTBETCTBHUHU C LIEJISIMUA MPECTYTHOI'O CO-
oOmecTBa (PECTYMHOW OPraHM3aIi) OCYIIECTBIISET IPECTYII-
HYIO JIeITeJIbHOCTh. Takue CTPYKTYpHBIE Mofipa3iesieHus1, 00b-
€IMHEeHHbIE JJIs1 peleHus1 OOIIMX 3a7a4 MPECTyIHOro coooIe-
CTBa (IIPEeCTYIHOW OpraHU3aliM), MOTYT, 110 MHeHUIo [Tnenyma,
HE TOJIBKO COBEpILATh OTAEJIbHBIE TPECTYIIEHU (1ady B3STKH,



TNOJIJIENIKY TOKYMEHTOB U T. 1.), HO U BBINIOJIHATh MHBIC 33/1a4H,
HarpaBJieHHbIE Ha oOecrieueHre (hyHKIIMOHUPOBAHUSI TIPECTYII-
HOro cooOIecTBa (IPeCcTyMHOM opraHu3anuu). B Takom ciy-
Yae Bce, KTO BOJIHO WJIM HEBOJIBHO CONMPHUKACAETCSI C TIPECTyIl-
HBIM COOOIIIECTBOM, MOXET ObITh OOBMHEH B €r0 YYaCTHH, YTO CO-
3/1a€T, HA HAaIll B3IJIsA/I, OIACHOCTh OOBEKTUBHOIO BMEHEHM .



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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