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Nabpap Pesenos
ApOutpaxHbIi
npouecc. IHlInapraaka

1. UcTopusi craHoBJIeHUS
apouTpa:KHbIX cya0B B Poccun

[lepBoe ynmomMuHaHUE O CYIIECTBOBAHUM OCOOBIX CYIOB IJIsI
TOproBoro cocsoBusi B Poccun umeno mecro B 1135 r. Kak cu-
cTemMa KoMMmepueckue cyabl B Poccun nosiBuiuce B Havase X! X
B. [lepBblil KOMMepUecKuil CyJ, pa3pellaBIlnil TOPrOBbIE CIIOPHI,
6bu1 ocHOBaH B Opecce B 1808 T. M0 aHAIOTUU € TIOAOOHBIMU CY-
JIeOHBIMU yUpEsKACHUSIMH, CYIIIECTBOBABITMMH BO PpaHIIK B Ty
snoxy. IHUIMaTuBy B CO3JaHUM TIEPBOTO KOMMEPUYECKOTO Cya
MPOSIBUJIO MECTHOE KYIIEUECTBO, 3HAUUTEbHYIO YaCTh KOTOPOTrO
COCTAaBJISUTM BBIXOAIIBI U3 DpanHimu.

[Tocne BBeieHus B IeHiCTBUE CyAeOHBIX YCTaBOB B 1864 T. Bce
BUIBI TOPTOBBIX CY/IOB, 32 MCKJIIOUEHHUEM KOMMEpPYECKHX, ObLIN
ynpasgHeHsl. B coctaB kommepyeckoro cyaa BXOAWIN Mpeaceaa-
TeJIb Cy/Ia, €r0 3aMeCTUTe b (TOBApUII] IIpeceaTesisl) U onpeae-
JIEHHOE YKMCJIO YWIEHOB 10 IITaTy, HA3HAYEHHBIX IPABUTEIHCTBOM
1 U30paHHBIX KyreudecTBOM. [1oficymHOCTh JIel KOMMEpUYECKUM



CyllaM TOJIKOBaJIaCh JOCTaTOYHO OrpaHuuutesibHo. KonnuectBo
KOMMEPUYECKHMX CYAOB YBEJIMUMBAJIOCh, HO K Hayany XX B. UX
OCTaJIOCh TOJILKO YeThipe — B Mockse, [lerepOypre, Bapiase u
Onecce.

B 1920-x rr., B nepnoj HOBOW SKOHOMUYECKOW MOJIUTUKH, B
pamKax oOrmei cyneOHON CUCTEMBI JeHCTBOBAIN apOUTPaKHbIE
KOMUCCHH, K TIOJCYTHOCTU KOTOPBIX OTHOCWJIMCH Jejia MO CIO-
paM Me:Xy rocyAapCTBEHHbIMU MPEATIPUATUAMU U YUPEKICHU-
AMHU. ApOUTpakHbIE KOMUCCUU ObUTM OOpa30BaHBl B COOTBET-
creu ¢ octanoseHreM LIUK u CHK PC®OCP ot 21 centsi6ps
1922 1.

ApOuTpakHble KOMHCCUM PACCMATPUBAJIM [lefla B COCTaBe
TpeX WIEHOB C 00sI3aTeIbHBIM YUYaCTUEM IOPUCTA U XO3SIICTBEH-
HOTO PYKOBOASIIEro paboTHHKa. [lena paccMaTpuBaIUCh TIO
npasuiiaM, ycraHoBjeHHbIM [ TIK, 3a HEKOTOPBIMU UCKITIOUEHU-
SIMH, BHITEKABIIIUMU U3 0COOEHHOCTEN apOUTPaKHBIX KOMUCCHIA.
[Tpu 3TOM MOABENOMCTBEHHOCTb JIe]1 ApOUTPAKHBIM KOMUCCHSIM
TOJIKOBAJIACh CYyryOO0 OrpaHUYUTEIIHHO, U TIPE/ITIOYTEHNE OTIaBa-
JIOCh pa3pelieHHIo CIIOPOB B OOIIMX Cyax.

B cBa3u ¢ nepexoqoM Ha aJAMUHUCTPATUBHBIE METO/bI PEry-
JIMPOBAHUST XO3SIICTBEHHBIX OTHOIIEHUI apOMTpaKHbIe KOMUC-
cry ObUTH YIIpa3[dHEHBI HAPSTy ¢ MHOTUMH JIPYTUMH CTPYKTY-
paMu peIHOYHOH KoHOMMKHU. B 1931 r. O6puta oOpa3oBaHa cu-
cTeMa OpPraHoB roCyJapCTBEHHOI0 apOUTpaxa, KOTopasi BHION-
HsiTa pasnuuHble (pyHKIUU. [ocymapcTBEeHHBIN apOUTpaK BbI-
TIOJTHSLT IBOMCTBEHHBIE (DYHKIIMU B CUCTEME YIIPaBJIEHUsI HAPOJI-



HBIM XO3SWCTBOM TOH 3MOXHU. ['ocymapcTBEeHHBIN apOUTpax,
OJIHOW CTOPOHBI, SIBJISUICS OPraHOM I'OCYAAPCTBEHHOTO yIIpaBJie-
HUSI, HAJEJIEHHBIM JJIs1 3TOTO PsAAOM MOJTHOMOYMM B cepe XO-
3SIICTBEHHBIX OTHOLIEHMM (BKJIIOYAsi MIPABO MPUHATUS HOpPMa-
TUBHBIX aKTOB), U, C IPYTOM CTOPOHBI, pa3pellall BO3HUKAOIIUE
B JJAHHOU c(pepe cropbl Mexkay npeanpuaruamu. O JHOBpEMeEH-
HO JIeiCTBOBaJIa CHCTeMa BEIOMCTBEHHBIX apOUTpaxkeit, odecrie-
YMBAIOIIAS Pa3pelIeHUEe XO3MCTBEHHBIX CIIOPOB MEXKYy Mpej-
NPUATUSIMU B paMKaxX OJHOIO MUHHMCTEPCTBA U BEJJOMCTBA.



2. IIpeoOpa3oBaHuie CHCTEMbI
apONTPaKHbIX Cy/10B

B cBs3u ¢ npunsatuem B 1991-1992 rr. 3akona PP «O6
apoutpaxsom cyae» u AIIK cucrema rocynapcTBeHHOTO U Be-
JOMCTBEHHOro apOuTpaka Obljia yrpasiHeHa ¢ ee OHOBPEMEH-
HBIM MPe0O0pa30BaHUEM B apOUTpaXkHbIe Cybl. CTaHOBJIEHUE HO-
BOIl SKOHOMUKH U OTKa3 OT aAMUHUCTPATUBHOIO PYKOBOJCTBA
SKOHOMMKOM MPUBENU K TIOSIBJIEHUIO MHOKECTBA CYyOBEKTOB XO-
3SICTBEHHOM JI€ATEIbHOCTH, KOTOPbIE HAXOOWIUCh MEXKIY CO-
00l B OTHOIICHUSIX KOOPIUHAIIMM U PABEHCTBA. DTO MOTPedO-
BaJIO M aJIEKBaTHBIX (DOPM IPABOBOrO PETYJIUPOBAHUS U pa3pe-
IeHUs] KOH(IMKTOB MEXAy CyObeKTaMU XO3SICTBEHHOU [ies-
TEJIbHOCTH, BKJIIOYasi HEOOXOAMMOCTb CO3[aHUsl apOUTPaKHBIX
cynoB. B Koacrutyium P® Ob10 OKOHYATEIBHO 3aKPETUIeHO ca-
MOCTOSITENTBHOE MECTO apOUTPAKHBIX CYIOB B CHCTEME OPTaHOB
cyne6Hoit Bnactu PO.

Heo6xoauMocTh JaJlbHEHINEro COBEPIIEHCTBOBAHUS apOUT-
Pa’KHOTO MTPOLIECCYATTLHOTO 3aKOHOATEIbCTBA ITPUBEJIA K pa3pa-
60TKe 1 IpUHATHIO B 1995 . 1BYX HOBBIX akTOB: PenepabHOTO
KOHCTUTYLIMOHHOTrO 3aKkoHa oT 28 arnpesnst 1995 r Ne 1-PK3 «O06
apoutpaxkHbix cygax B Poccuiickoit denepanym» (C u13MeHEHH-
svu ot 4 mtons 2003 r., 25 mapra 2004 r.), KOTOPBIA SIBISIETCSA
MIPaBOBOM OCHOBOM JICHICTBYIOIIEH CUCTEMBI apOUTPAKHOTO CY-



JOYCTPOICTBA, 1 ApOUTPAKHOTO IPOIIECCYaTIbHOTO Kofekca PO,
KOTOpbIN AercTBoBa 10 2002 T.

HoBblit ApOuTpakHbiii MporieccyanbHblii Kogeke PP or 24
ntons 2002 1. Ne 95-03 TmiatesipHO peryivmpyer NopsoK Cya0-
MIPOM3BOJICTBA B apOUTPAKHBIX CYJIaX, YUUTHIBAET MEXTyHAPO/I-
HO-TIPABOBbIE CTaHAAPThl CIPABEAIMBOIO U JOCTYITHOTO MPaBO-
cyausi. Takoe pa3BUTHE CUCTEMbl apOUTPAXKHBIX CYJOB MO3UTHUB-
HO U CIIOCOOCTBYET B 1I€JIOM TMOJIOKHUTENBbHON IMHAMUKE Cy1e0-
Hou pedopmbl B Poccun. Conepxanue HoBoro AITK P® mox-
HO CBECTH K JIBYM OCHOBHBIM KaTETrOpUsIM — IIPEEMCTBEHHOCTU
(y4eTy CIIOKUBIIUXCS TONOKEHUI apOUTPaKHOTO MPOIIeCCYyallb-
HOT'O 3aKOHOJATEIbCTBA) U Pa3BUTHUIO (CTPEMIIEHUIO OCOBpPEME-
HUTh apOUTPAXKHBIN MPOIIECC C YYETOM HOBBIX COIUAIBHO-TIPA-
BOBBIX peaJIiii U MEXyHAPOIHOIO ONbITA).

[Mpunstue vHoBoro AITK P® sBnsercs 3HAYMMBIM COOBITHEM
JUIsl pa3BUTHS BCell CyleOHOI cUCTeMbl Hallleill cTpaHbl. Moxk-
HO KOHCTaTHPOBATh TO OOCTOSITEILCTBO, UTO CYeOHO-apOUTpaxk-
Hasi CHCTEMa COCTOSIIACh, 3aHsJIa CBOE MECTO B OOIIIel CyieOHON
cucteMe P®, nocrpoeHHoil Ha nprHUIMNAX (PYHKIIMOHAIBLHOTO,
a He JIMHenHoro eauHcTBa. Haa crpana 3a pecAruierue mnpo-
112 KOJIOCCAJIbHBINA MyTh peOpM, IOITOMY 3aKOHOAATETbCTBO
B 9TOT NEPHOJ] HOCUT NIEPEXOJHBIN XapaKTep 1 TpeOyeT MOCTOsH-
HOT'O OOHOBJICHHUSI.

3HAaYMMOCTh COBEpPILIEHCTBOBAHUS UMEHHO IPOLECCYaIbHO-
'O 3aKOHOJATENILCTBA OOBSICHSIETCS TEM, UTO OECKOHEUHbIE IILJTH-
(oBka u nopaboTKa MaTepUAILHOTO 3aKOHOMATENILCTBA OYyIyT



OecIoIe3HBIMU, €CJTM B OOINECTBE He CO3/aHa CHCTeMa IPaBo-
BOTO TIPUHYK/ICHUS €r0 YYaCTHUKOB K HICTIOJIHEHUIO UX 00s13a-
TEJIbCTB KaK JPYT MepeJl APYroM, Tak U Tiepe]] roCyIapCTBOM.



3. Cucrema u CTPYKTYpa
apOUTPAa’KHBIX Cy/10B:
NMOHsITHE, IPU3HAKH, PA3JIHINA

ApoOuTpazkHbI€e CyIbl —3TO OpPraHbl CyJeOHOH BIacTH B che-
pe NpeAnpUHUMATENIBCKON U THOM SKOHOMHUYECKOU JIEATEIbHO-
CTU, pacCMaTPUBAIOIIKE MTOBEJIOMCTBEHHBIE UM JIe/Ia B MOPSIIKE
I'Pak1aHCKOTO M aIMUHUCTPATUBHOIO CY/IONPOU3BO/CTBA, YCTa-
HoByieHHOM Konctutynuein PO, ATTIK P® u npyrumu dpenepasb-
HBIMU 3aKOHAMU.

Koncruryims P® u ®enepalibHblii KOHCTUTYIIMOHHBINA 3aKOH
ot 31 nexadpst 1996 r Ne 1-PK3 «OcynedHoit cucreme Poccuii-
ckoil Peaepanium» OTHOCAT apOUTPasKHbIE CY/IbI K (beiepaibHbIM
cynam. Ha yposae cyobekToB P® He MoryT coznaBatbes cyned-
HBIE OpraHbl, pa3peulaliiye J1e/1a, OTHECEHHbIE K BEICHUIO ap-
OouTpaxHbIX cynoB. CructeMa apOUTpPaKHBIX CYIOB OCHOBBIBAET-
sl Ha OOLIMX MPUHIUIAX U MOJOKEHUSIX CYAO0YCTPOICTBA U CY-
JOIPOU3BOJICTBA, KOTOPBIE B PAaBHOM CTEINIEHU EMCTBYIOT U IS
JPYTHUX CY/IOB CylIeOHOW CUCTEMBI.

Cucremy apouTpakHbix cy10B B P® cocTapisioT B Ha-
cTOsilee BpeMsi:

1) Boictimii Apoutpaxasiii Cyn PO;

2) denepasibHbie apOUTPAKHBIE CYIbI OKPYTOB;

3) apOuTpaxxHbIe areJUISIMOHHbIE CYIbI;



4) apOuTpakHbIe CY/Ibl IEPBOM MHCTAHIIMU PECITYOIHK, KpaeB,
o0acTeit, ropoioB (peepabHOro 3HaYeHU 1, ABTOHOMHOM 00J1a-
CTU, aBBTOHOMHBIX OKPYTOB (apOUTpaKHbIE Cy/Ibl CyOBEKTOB PD).

B otimume ot cynoB o011iel I0pUCIUKIMY apOUTPAKHBIE CY/IbI
paccmarpuBatoT skoHoMudeckue criopel. Ctatbu 4 u 5 PK3 «O06
apOUTPAKHBIX Cy/IaX» OTHOCAT K BEICHUIO apOMTPAKHBIX CYIOB

paccMOTpeHre SKOHOMUYECKHX CIIOPOB U MHBIX Je]1 B cepe
9KOHOMHUYECKOU U 000 JIPyroi mpeanpuHuMaTeIbcKOn Jies-
TeJIbHOCTH. TaK pa3rpaHNYMBAETCs] KOMIIETEHITU ST apOUTPaKHBIX
CYIOB U CcyloB oOmielt opucaukimu. [Ipu 3tom nveHHO cde-
pa npeanpuHUMAaTeTbCTBA SIBJISIETCS] OAHUM U3 ITIABHBIX OCHOBA-
HUIA, TO3BOJISIIOIIMX Pa3rPaHUYUTh KOMITETEHIIUIO ApOUTPAKHBIX
CYJIOB U CYIOB OOIIeH IOPUCAUKIN U OMPEAeIUTh CIIeUaiu3a-
VIO apOUTPaKHBIX CyI0B. OJJHUM U3 KPUTEPUEB OTHECEHUS JeT
K TIOJBEJOMCTBEHHOCTH apOMTPaKHOTO Cyla SIBJISIETCS Xapak-
Tep NPAaBOOTHOIIEHUI: apOUTPAKHOMY CYIy MO/IBEOMCTBEHHBI
9KOHOMHUYECKHE CHOPbI, BO3HUKAIOIINE U3 IPAXIaHCKUX, aJIMU-
HUCTPATUBHBIX U MHBIX OTHOIIIEHUI, KOTOPbIE HE OXBATHIBAIOTCS
COOCTBEHHO I'paXJaHCKOW M aJMUHUCTPATUBHON cpepami.

3akoHofaTeNlb onpeensier CyObeKTHbI COCTaB YYaCTHUKOB
MIPABOOTHOILIEHU, MEk/1y KOTOPHIMU MOKET BOBHUKHYTh CIIOD,
NIOJIBEIOMCTBEHHBIH apOuTpaxHOMY cyAy. OH BKJIIOUaeT I0pU/IU-
YEeCKMX JIMI U TPakAaH, OCYHIECTBIISIOMMX MpepUHIMATENb-
CKYIO JesITelbHOCTh 0e3 0Opa3oBaHusl IOPUINYECKOro JMIa U
MMEIONIUX CTATYC MHAMBUYAJIbHOTO PEANPUHUMATES.

[Tpu 3TOM CrieiyeT UMeTh B BUAY, YTO OCYIIECTBJIEHUE Mpel-



MIPUHUMATEIbCKON JIeATEIbHOCTH 0e3 00pa3oBaHUS IOpUIUYe-
CKOTO JIMIIA W TOCYIApPCTBEHHAs PETUCTpalvsi B KauecTBe WH-
JVBHUYQJILHOTO TIPEITPUHUMATENIST SBJISIOTCS 00sI3aTe IbHBIMU
YCJIOBUSIMHM, TIPU HAJIMYMM KOTOPBIX TPaKJAHWH TPU3HAETCS
YYaCTHUKOM CIIOpa, TIOABEIOMCTBEHHOTO apOMTPaKHOMY CYIIY.



4. IIpaBo Ha oOpaileHmne
B apOMTPAaKHbIN Cy/I:
MOHSITHE M XapaKTePUCTHKA

IIpaBo Ha oOpameHHe B apOMTPA’KHBIN CyjJ — Ipery-
CMOTPEHHOE 3aKOHOM IPaBO OOPAaTUThCS B apOMTPaKHBIA Cya
C LIEJIBIO 3aLUTHl CBOUX HAPYLLIEHHBIX UM OCIIAPUBAEMBIX IIPAB
Y 3aKOHHBIX MHTEPECOB B TIOPSAKE, YCTAHOBJICHHOM apOUTpaK-
HBIM TPOLIECCYATbHBIM 3aKOHOIATEIbCTBOM.

B03MO}KHOCTb KakJJOro 3aMHTEPECOBAHHOIO JIMLIA OOpaTUTh-
csl 3a cy/eOHOM 3allUTON B COOTBETCTBYIOIIUNA KOMITETEHTHBIN
cya Poccun, B ToM umcrie u B apOUTpaXHbINA, IPeIyCMOTpEHa
ct. 46 Koncruryuuu P®. [1paBo Ha oOpaltieHre B apOUTpakHbIN
cya chopMyJIMpOBaHO B BHJE OOILEro J03BOJIEHUs: J1I00oe 3a-
MHTEPEeCOBAHHOE JIMIIO BIIpaBe OOPATUThCS 3a CYJeOHOH 3aIiy-
Toit. [Ipu 3TOM B KadecTBe HanOosee OOIMMX YCIAOBHI BOSHIUKHO-
BEHMs MIpaBa Ha oOpallleHHe B Cy/l BBICTYMAIOT MpoLieccyasbHas
MIPaBOCIIOCOOHOCTh U TMoaBeaoMcTBeHHOCTh. HoBbiii ATTK PO
VCKJIIOUWJI MTHCTUTYT OTKa3a B NPUHATUM 3asBieHus. [loatomy
B 3aBHCUMOCTH OT XapaKTepa I0pUuAnYecKoro akta U BpeMeH!
€ro yCTaHOBJIEHHS] BO3MOXKHO OCTaBJIeHUE 3asiBIeHUs1 Oe3 IBU-
’KEHM 1, BO3BPAILIEHUE KCKOBOTI'O 3asIBJIEHN S, YTO HE MTPEATCTBY-
eT oOpalleHuIo K apouTpaxnomy cyny. [1pu ycranosiennu ak-
Ta HEMOABEJIOMCTBEHHOCTH (ITOJTHOM WJIM BPEMEHHOM) Ha CTaIuU



cyneOHOro pa3ouparebCcTBa apOUTPAKHBIN Cy/ BITPaBe MpeKpa-
TUTh MTPOU3BOJCTBO MO JEJTy MO0 OCTAaBUThH 3asiBlieHUe Oe3 pac-
CMOTpEHHUS.

[Tpu xapakTepucTuke mnpapa Ha oOpallleHue B apOUTpPaKHbINA
CYIl KaK 3JIeMEeHTa KOHCTUTYIIMOHHOTO MpaBa Ha CyJeOHYIO 3a-
IIUTY CleyeT MMEeTh B BUY €r0 aOCOMIOTHBINA XapakTep.

B cootBerctBum co cr. 46 Koncruryiuu P® npaso Ha cyneo-
HYIO 3alIUTy HE MOXET ObITh OrPAaHUUYEHO HU MPU KaKUX 00CTO-
ATEJIbCTBAX, M ApOUTPaKHBIE CY/Ibl B CBOEH MPAKTHYECKOM JiesI-
TEJIbHOCTU CTPOTr'O PYKOBOJICTBYIOTCSI STUM IOJIOKEHUEM.

Cnenyer Takke UMETh B BUJLy, YTO MPABO Ha CHpaBeIMBOE
cyneOHoe pa30upaTesbCcTBO, YCTaHOBJIEHHOE B cT. 6 EBporeii-
CKOUM KOHBEHIIUM O 3aIlIUTe MPaB YeJOBeKa M OCHOBHBIX CBOOOI,
B KQUeCTBE OJHOTO U3 2JIEMEHTOB BKJIIOYAET U MTPABO YUYACTHUKA
cniopa Ha 3(p(EeKTUBHBINA JOCTYI K Cyay, IPABOMOYHOMY pa3pe-
IIUTH €r0 JeIO.

B apbutpaxHoM mporiecce mpaBo Ha CyAeOHYIO 3aIUTY B CY-
Jie TIepBOI MHCTAHIIMK peann3yercs B (popMe Mojauu ucka Jamoo
3asiBieHus1. OCHOBHBIM CIIOCOOOM BO3OYKICHUS Jiena SIBISIeTCS
1071242 UCKA, IOCKOJIbKY 3asIBJICHUEM BO30YkIAI0TCS TOJIBKO Jie-
J1a U3 MyOTMYHBIX TPABOOTHOIIEHUI, 0COOOTO MTPOU3BOACTBA U O
HECOCTOSITENIBHOCTH (OaHKPOTCTBE). DTUM M ONpeAesieTcsl 3Ha-
YyeHHe U3y4eHHs MpaBa Ha MpeIbsBlIeHNe UCKa B apOUTPAKHOM
npoiiecce.

Peanuzaius npaBa Ha oOpallieHre TakKe BO3MOXHA IyTeM
nofgaun xanoosl. KamoOa momaercst mpu oOpalieHuu B apOuT-



PKHBIA CY[l aneJISILIMOHHON M KacCallMOHHOM MHCTaHIMi. ['e-
HepaibHbII pokypop P® u ero 3amecTutenu BripaBe 0OpaTuTh-
Cs1 B apOMTPaXKHBIN CyJI C TIPEJICTaBIIEHUEM O IepecMoTpe cyieo-
HBIX aKTOB B MOPsJIKE HaA30pa.



5. IlonsATHE apOUTPAKHOIO Mpouecca

ApOUTpaXHBIN ITPOLIECC MTPEACTaBIIAET COOON Pa3HOBUIHOCTh
IOPUINIECKON JeSTeIbHOCTU, PETyJIMpyeMOl HOpMaMu apOuT-
PaXXHOro MpoueccyaspHoro npapa. [1osToMy MOXKHO cKazaTb,
YTO apOMTPaKHBIA MPOLECC — 3TO peryimpyeMas HOpMa-
MU apOMTPaKHOTO MPOLECCYaJIbHOIO MpaBa CUCTEMa MOCIe0-
BaTEJIbHO OCYIIECTBJISIEMBIX IIPOLIECCYAJIbHBIX JIEUCTBUIA, COBEP-
MIAeMBIX apOUTPAKHBIM CYIOM M IPYTMMHU YYaCTHUKAMH CYIO-
MIPOU3BOJACTBA B CBS3U C PACCMOTPEHMEM M Pa3pellieHreM KOH-
KPETHOTO JieJa.

N3 nanHoOro onpejaesieHus1 BHITEKAKOT CeAylOIue pu-
3HAKHU apONTPA’KHOIO Mpoiecca:

1) onHUM U3 ero cyObEKTOB 0OsI3aTeIbHO SIBISIETCS] apOUT-
PaKHBIN CyI;

2) nefcTBUsl, KOTOPbIE COBEPILAIOTCS CYAOM U yYaCTHUKAMU
npolrecca, ecTb IOpUIUYEcKue apOUTpakKHbIE MPOLECCyaIbHbIE
NIENCTBUS,

3) npeameToM, 0O BEKTOM apOUTPAKHOTO MTPOLIECCa SBIAIOTCS
7iena, MoIBEIOMCTBEHHbIE ApOUTPAKHBIM Cy/IaM.

BriosiHe BO3MOKHO MpeACTaBIISITh apOUTPAKHBIN MPOLIECC KaKk
orpeessieMoe HopMaM# apOUTPAKHOTO MPOLIECCYaTbHOIO Mpa-
Ba IOCTAAUIHOE JBUKEHUE JIeJIa TI0 BO3HUKIIEMY B IpOLIECCE
9KOHOMHUYECKON WM MHOU MpearpUHUMATEbCKON JIeSTEIbHO-
CTU CHOPY, BBITEKAIOIIEMY U3 T'PakJaHCKMX MPABOOTHOIIECHUI



(9KOHOMHMYECKHUE CMOpbl) OO0 U3 MyOTUYHBIX MPABOOTHOIIIE-
HUM, BKJII0YAs aIMUHUCTPATUBHBIE.

Crnenyer yTOYHUTD, YTO MPEIMETOM apOUTPAKHOTO Mpoliecca
Kak (bOpMBI ICSITEJIHHOCTH Cy/a SIBJISIIOTCS] SKOHOMUYECKHUE CIIO-
PbI WK MIHBIE JieJ1a, OTHECEHHbBIE K KOMIIETCHIIMH apOUTPakKHBIX
cynoB AIIK P® u ap. Koneunou nensio mporecca BBICTYIIAeT
BOCCTaHOBJIEHME HAPYILIEHHOTO WJIM OCMIAPUBAEMOTO IpaBa B pe-
AJIbHOCTH.

ApOuTpakHbIii mpoiecc Kak apoOUTpakHOe CyA0Mpo-
W3BO/ICTBO BBICTYNAET B HECKOJbKHUX HIOCTACAX:

1) ckoBOE CYIOPOU3BOACTBO. 3/1€Ch PACCMATPHUBAIOTCS CIIO-
pbl O TIpaBe, BO3HUKAIOIINE B CBSA3M C OCYIIECTBIEHUEM IPE/-
MIPUHUMATEILCKOW ¥ MHOW 9KOHOMHUYECKOMW JesTEIbHOCTH;

2) NpOM3BOACTBO M0 AejiaM, BOZHUKAIOIIUM U3 aJMUHUCTPA-
TUBHBIX U MHBIX MyOJIMUYHBIX TPABOOTHOIIIEHUH. 3/1eCh paccMar-
PHMBAIOTCSI CIIOPHBIE JIejia, UMEIoIe MyOIUYHBI UHTEpecC (ae-
Jna 00 ocrapuBaHUKM HOPMATHMBHBIX M HEHOPMATHUBHBIX IPaBO-
BBIX AKTOB OPTaHOB U JJOJKHOCTHBIX JIMIL B chepe MpeArnpruHIMa-
TeJIbCKOM ¥ MTHOM SKOHOMUYECKOU EATEIbHOCTH ), a TAKIKe Jiesia
00 aIMUHUCTPATUBHBIX TTPABOHAPYIIIEHUAX U B3bICKAHUU 005132~
TEJIbHBIX IIATEXEN U CAHKIIUI;

3) ocoboe mpon3BOACTBO. B mopsiake 0co60ro mpon3BoACTBa
apOMTPaKHBIN CYJl pACCMaTPUBAET Jiejia 00 yCTaHOBJIEHUH (hak-
TOB, UMEIOIIUX I0PUANYECKOE 3HAUEHHE; 31eCh OTCYTCTBYET CIIOp
0 TpaBe;

4) TPOM3BOACTBO MO JelaM O HEeCOCTOSATEbHOCTH (OaHK-



poTCTBe). 31ech apOUTPaXHBIA MPOIIECC HANpaBJIeH Ha ypery-
JIMPOBaHUE BOMPOCOB, CBSI3aHHBIX C MPU3HAHMEM TIPaXJaHU-
Ha-IpepUHUMATENSl WIA IPUANYECKOrO JIMIA HECOCTOSITENb-
HbIM (OAHKPOTOM) M YIOBJIETBOPEHUEM TPEeOOBAHMIA KPEIUTO-
POB;

S5) ympoieHHOe MPOU3BOACTBO. 37eCh IMPHUCYTCTBYET Oec-
CIIOPHBIN XapakTep 3asiBICHHOTO TPeOOBAHUS M €ro He3HAYM-
TEJIbHBIN pa3Mep;

6) UHbIe TPOU3BOJICTRA.



6. OcHOBHBIE YepPTHI APOUTPAKHON
npoueccyaibHon popMbl

PaccmoTpenue moaBeJOMCTBEHHBIX apOUTPasKHBIM CyJaM Je
IIPOMCXOIUT B COOTBETCTBUU C YCTAHOBJIEHHBIM IIPOLIECCYalb-
HBIM 3aKOHOM TPaBOBbIM periameHToM. Takum oOpazom, Mpo-
neccyaiabHasi popma npeacraBiisieT co00il HOPMATUBHO YCTa-
HABJIMBAEMBbIN TOPSIOK OCYILECTBIICHUSI TIPABOCYHS, BHIPaOoO-
TaHHBI HA OCHOBE OOOOIIEHHSI OTPOMHOTO OMbITa MPABOIPH-
MeHeHus. [IpoineccyanbHoil popme npUCyd cJieayronue
NPU3HAKHU:

1) HOpMaTUBHOCTS;

2) HEeNpepeKaeMocCThb;

3) CUCTEMHOCTb;

4) yHUBEPCATIbHOCTb.

[Tpu npaBOBOM peryJMpoBaHUM OTHOILEHUI U TIPaBOBOM pe-
aJIM3alMy HOPM IpaBa 3THU MPU3HAKU BBICTYMAIOT B €AMHCTBE.
Pa3nenbHas XapakTepucTHKa 3TUX MPU3HAKOB BO3MOKHA TOJIb-
KO JUIs Liestelt cyryoo Teoperudeckoro ananu3a. AITK PO cyme-
CTBEHHO pa3BWI U auddepeHIpoBa apOUTPaXHYIO MPOIIEC-
cyasibHyI0 (bopMy, oOecriedrB OOJBINMIA yUeT CrierudruIecKux
YepT OT/AEIbHBIX KATETOPUN JIeJ1, OTHECEHHBIX K MOIBEJOMCTBEH-
HOCTH apOUTPaKHBIX CY/IOB.

HopmatuBHOCTh apOUTpaXHOM TpoLiecCcyasibHOM (POPMBI 3a-



KJIIOUAEeTCsl B TOM, UYTO OHAa YCTAHABJIMBAETCS] B 3aKOHOJATEb-
CTBE, IIPUYEM TOJIBKO OIpPEIESIEHHOro ypoBHsA. COITIaCHO CT.
3 ATIK P® nopsiok cynornpon3BOACTBA B apOUTPAKHBIX Cylax
onpenensiercs Korcrurymuein PO, ®PK3 «O cynedHol cucte-
me Poccuiickoint ®eneparmm», PK3 «O06 apoUTpaxHbIX Cynax B
Poccuiickoii ®enepanumn», AIIK P® u npuHuMaembiMu B COOT-
BETCTBUY C HUMHU JIpyruMu (pefepabHbIMU 3aKOHamMu. TeMm ca-
MBIM OOECTIeYNBAIOTCS €IMHCTBO HOPMATUBHOTO pPerjlaMeHTa ap-
OUTPaXHOTO TPOIIecca, HEBO3MOKHOCTb PETYJIUPOBAHUS B JIaH-
HOU c(pepe MyTeM NPUHATHSA MOJ3AKOHHBIX HOPMATUBHBIX AKTOB.

HenpepekaemMocTb apOUTpakHOI MpoleccyanbHOR (hOpMBbI
OTpaxkaeT 00s3aTebHOCTh COOMIOAEHUsI U UHBIX (hOPM peastu-
341U MPOLIECCYAJIbHBIX HOPM B JESITEIbHOCTA YYaCTHUKOB ap-
ouTpaxHoro nporiecca. OcyIecTBIeHNe MPOLECCYaTbHBIX TPaB
¥ VICTIOJTHEHHE TTPOIIECCYATbHBIX 0OS3aHHOCTEN JOJIKHO MPOMC-
XOUTh B COOTBETCTBUU C TOPSIKOM, YCTAHOBJIEHHBIM apOWT-
PaKHBIM TPOLIECCYATIbHBIM 3aKOHOIATEIbCTBOM. B mpOTHUBHOM
CJIydae COOTBETCTBYIOIIEE MPOLIECCYAIbHOE IEMCTBUE YYACTHH-
Ka apOUTPaKHOTO TpoIiecca MOKET He TIOPOUTh TeX MPABOBbIX
NIOCJIECTBUM, HA KOTOPbIE OHO HAIIPABJIEHO.

CucteMHOCTh apOUTpaXHOW TpoliecCyaTbHON (hOPMBI OTpa-
KaeT HeOOXOAMMOCTb CTPYKTYPUPOBAHUSI apOUTPaKHOTO IMPO-
LIECCYaIbHOTO PEIIaMEHTa, BMECTE C TEM YBS3aHHOIO B €JMHOE
LeJI0e.

YHuBepcaibHOCTh apOUTPaKHON MPOIeCcCYasIbHOM (DOPMBI
OTpaxaeT ee MPUMEHUMOCTb K PAa3pELICHUI0 CAMBIX PA3JIMYHbIX



JeJ1, TIOABEJOMCTBEHHBIX apOUTPAXKHBIX CyldaM, YUUTBIBAsI MPU
TOM WX OCOOEHHOCTH, BKJIIOYAS Jiejia U3 MyOJIMYHBIX TIPABOOT-
HOIIIEHU! O HECOCTOATENILHOCTH, C YYaCTUEM MHOCTPAHHBIX JIUIT
u T. A. B T0 e BpeMsi mpy COBEpILIEHCTBOBAHUM apOUTpPaKHON
npoleccyaabHOM (POPMbI BIIOJIHE BO3MOXKHO UCIIOb30BaHUE UH-
TepPECHBIX TIOJIOKEHUI apOUTPaKHOTO MpoIiecca, KOTOpble ObUTH
BIIEPBbIE alTPOOUPOBAHBI 3/1ECh.



7. Ctaaum U cucreMa apoOUTPaKHOIO
npoiecca: NoHsITHe, MPU3HAKH, BUIbI

JleATeTbHOCTh apOUTPAKHOTO CyAa MO PACCMOTPEHUIO U Pa3-
PEIIEHUIO TIOJBEIOMCTBEHHBIX €My CIIOPOB OCYIIECTBIISIETCS B
OIPEJIEIEHHOW JIOTUYECKOM MOC/IEN0BATENbHOCTH. TaKkas JIoru-
Jeckasli TOC/IeIOBATeIbHOCTh COCTABJISIET CUCTEMY apOUTpax-
Horo mporuecca. Kaxaas cucrtemMa COCTOUT U3 OIpeesICHHbIX
CTPYKTYPHBIX COCTABJISIIONINX, OObEAMHEHHBIX 110 ONPE/IeIeHHO-
My npuHnuny. Cucrema apOUTPaKHOTO MPOLIECca COCTOUT U3
CTa/Iui apOUTPaXKHOTO MpolIecca.

COBOKYIHOCTb MPOLIECCYaIbHBIX JEMCTBUI, COBEPIIAEMBIX
YYaCTHUKAMH apOUTPaXHOTO MPOIIEcca, KOTOPBIE COETUHEHBI
OJIHOM TIeJIbI0, UIMEHYETCSl CTaJHell apOuTPaKHOro mpoiec-
ca. Llenp neiicTBusi apOMTpaskHOTO cyaa (Cy[apu) MOXKET COCTO-
SITh B PEIIEHUH BOIIPOCOB, CBSI3aHHBIX C MPUHSATUEM HCKOBOTO
3asIBJICHUS OT UCTIIA, T. €. BO3OYKJIEHUEM IpoIiecca, MOAroTOB-
KOM Jiesia K cyJeOHOMY pa30upatelibCTBY, MPOBeIeHUEM cyed-
HOT'O pa30upaTe/IbCTBa M T. [I.

B 3aBucHMOCTH OT 1eJiell COBEePIIEHNs U COdePKAHUS
NpoIecCcyaJbHbIX JeHCTBHI apOUTPakKHbIH MPOIecC pa3-
JIeJISIIOT HA cJeaylolye mecTh CTa uil:

1) MPOM3BOACTBO B apOUTPAKHOM CyJie TIEpBOM MHCTAHIIUH.
Lenp 310U CTaguu — pa3pelieHre Cropa 1o CymecTBy B (popme



3ace/iaHust apOUTPAXKHOTO Cy/a;

2) MpOU3BOJCTBO B ANEJUISIMOHHON MHCTaHIMK. Llenbio 1aH-
HOW CTa/Iuu SIBJISIETCS] PACCMOTPEHME Jiesa MO CYIECTBY Ha OC-
HOBaHWM MUMEIOIIUXCS] U BHOBb MTPE/ICTABIEHHBIX JOKA3aTE/IbCTB.
31ech 3aHOBO paccMaTpUBaeTCs AeJI0, pa3pellieHHOE CyI0M Mep-
BOM MHCTAHIINY;

3) NpOU3BOACTBO B KACCAIIMOHHOM MHCTaHIMU. Llenb nanHou
CTaJ1M — ITPOBEPKa 3aKOHHOCTH CYJIcOHBIX aKTOB TIEPBOMU U arie-
JIAUMOHHOM MHCTaHUuMi. [locTynuBiee B cy/1 KaCCallMOHHOW WH-
CTaHIUH JIEJIO He MOJJIEKUT HOBOMY PACCMOTPEHHIO, 3[IECh JIUIIIh
MIPOBEPSIETCS 3aKOHHOCTh CyIe0HOTO aKTa;

4) MpoU3BOJICTBO B MOPSI/IKE HAA30pa. 31ECh LENbIO SIBJISET-
Cs1 IepecMOTp Cy/IeOHBIX aKTOB, BCTYIHUBIIUX B 3aKOHHYIO CHITY.
Oco0BbIM CYOBEKTOM, OCYIIECTBIISIONMM MEPECMOTP JIeN B T10-
psizike Haa3opa, sBisiercs Boicimit Apourpaxubiii Cyn PO;

5) mepecMoTp MO BHOBb OTKPBIBIIIMMCS] OOCTOSITEIbCTBAM CY-
JNeOHBIX aKTOB apOMTPAXHOTO Cy[a, BCTYNUBIIMX B 3aKOHHYIO
ciy. CyneGHble akThl TIepeCMATPUBAIOTCS TEM CYJIOM, KOTOPBIN
TIPUHSUT €r0 WU U3MEHIT;

6) ucnonHeHue cyaeOHBbIX akToB. Llenp Takol cragum — pe-
aM3aius MPUHATHIX pelieHuil. Peienne apOUTpakHOTO cyna
TIO/ITIEKUT 00S3aTETBHOMY VCTIOJTHEHUIO BCEMU OPTraHU3aIASIMH,
YUPEKJICHUSIMU, TOJDKHOCTHBIMU JIULIAMU, TPakAaHAMU-TIPE/-
MpUHUMATESISIMU Ha Bcel Tepputopuu PO.

Kaxxaas cragus apOMTpakHOTro mpoiecca mnoapasje-
JsieTcsl Ha TPU dTana:



1) npuHATHE UCKOBOI'O 3asIBJIEHUS K IPOU3BOJICTBY 10 UCKO-
BbIM [IEJIaM, a TaKXke 3asBJIEHUS IO JIeJlaM HEUCKOBOIO IMPOM3-
BOJICTBA, UTOTOM KOTOPOTO SIBJIsieTCSI BO30YXJEHUE MTPOU3BOJI-
CTBa;

2) MOArOTOBKA JIejIa K IMTPOU3BOJCTBY;

3) paspenieHue Jena.

Ha mo06o¥i craguy apOMTpaskHOTO Mpoliecca U py UCTIOTHE-
HUM CyIeOHOTO aKTa MOKET OBbITh 3aKJIIOUEHO CTOPOHAMHU MHPO-
BOE COIJIAIIEHHE.



8. CooTHOmIEeHHEe apOUTPAKHOTO
MPOoIeCCyaJbHOr0 MpaBa ¢ UHbIMHU
OTpPacCJsIMHU POCCHICKOTO MpaBa

ApbutpaxHoe poleccyabHOe MPaBO B3aMMOCBSI3aHO C pa3-
JIMYHBIMU OTPACIISIMH POCCHHCKOTO TIpaBa. YsCHEHUE HaIndusI
TaKMX B3aMMOCBsI3el TOMOTaeT IPH PEIIeHUH BOIIPOCOB IPaBO-
BOTO PETYJIMPOBAHMS U TIPABOIMPUMEHEHUSI.

Haubonee TecHble reHeTHUecKue M (PyHKIIMOHAJIBHBIE B3au-
MOCBSI3U CYLIECTBYIOT MEXIY apOUTPaKHBIM IPOLIECCYaTbHbIM
¥ TPAXKJAHCKUM IPOLIECCYaTbHBIM MPABOM. DTH JIBE OTPACIH,
BXOJAIIME B €IMHYIO CEMbIO MPOLIECCYalIbHOIO MpaBa (Hapsmy
C YTOJIOBHO-TIPOLIECCYaJIbHBIM M KOHCTUTYLIMOHHO-TIPOLIECCYab-
HBIM), OOBEOVHSET TO, YTO OHHM PETyIUPYIOT OCYIIECTBIICHHE
npaBocyaus B cepe rpaxaaHckoro odopota. OTcrona u psij 00-
MYX (TaK Ha3bIBAEMbIX MEKOTPACIIEBBIX ) IIPHHITAIIOB MTPOIIECCY-
QJIBHBIX OTpacjiedl MpaBa; IJIABHBIMU CYObEKTaAMHU KaK B apOWT-
pPaXHOM, TaK M B IPakJaHCKOM IpoLiecce SIBISIOTCS CYIBl pas-
JIMYHBIX WHCTaHIMHA. HekoTopble MHCTUTYTHI MPOLIECCYaTbHBIX
oTpacie mpasa, HarpuMep MOABEAOMCTBEHHOCTb U JIOKA3aTeb-
CTBa, MMEIOT MeKOTpacieBo xapakrep. K umciy mesxxorpacie-
BBIX MHCTUTYTOB MOXXHO OTHECTH TaK:Ke CyIeOHbIe PACXOMBI, UC-
TIOJTHUTEJILHOE TPOM3BOCTBO U JIp.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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