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IlleBuyk /lennc AjexcaHapoBHY
I'pazkaanckoe npaso

Paznea 1. OBIIIUE IMTOJIOZKEHUA

I'maBa 1. TPAZKIAHCKOE ITPABO KAK OTPACJIb ITPABA

§ 1. IlonsiTHE rpakJaHCKOro NpaBa

Umenue KHUz — NPECHIUNCHO, COBPEMEHHO, 8bI200HO.
3Hanus — modice Kanuman, KOMopwlii acezoa ¢ moooii.
Ileguyk /lenuc

[Ipenmer rpaxaanckoro npasa. M3 Kypca Teopun rocyiapcTsa U paBa MU3BECTHO, UTO MPaBO
Poccuiickoii enepanu odpasyeT omnpesieieHHYI0 CUCTeMY, HarOojiee KPYIHbIe 3BeHbsI KOTOPOU
Ha3bIBAIOTCSI OTPAC/sIMH TpaBa. B KauecTBe KpuUTepHeB pa3rpaHUUYCHHUs] OTpACciel mpaBa OOBIYHO
UCTIONB3YIOT MPEMET U METO, ITPAaBOBOrO peryarpoBanusi. C NOMOLIBIO TpegMeTa U MEeToa MOKHO
HE TOJIBKO BBIACTIUTL I'PAXKJAHCKOEC IIPAaBO U3 GHHHOﬁ CUCTEMBI pOCCI/IﬁCKOI‘O IpaBa, HO U BBIAABUTDH
TaK:Ke ero 0COOEHHOCTU, KOTOPBIX BIOJIHE JOCTATOYHO ISl TOTO, YTOOBI Y UUTATEIN S CIIOKUIIOCH SICHOE
npencrasieHue o rpaxaaHckoM npase (Illesuyk [I.A. Teopus rocygapcrsa v npaBa: KOHCIEKT JIEK-
1IUHN).

Kak u mobast oTpacib, rpaxkJaHCKOE MTPABO COCTOMT U3 MPABOBBIX HOPM, PETYIUPYIOIIUX COOT-
BETCTBYIOIIME OOIIECTBEHHbIE OTHOMIEeHU 1. [IpeiMeT rpak1aHCKOro IpaBa Takke COCTaBJISIOT OOIIie-
CTBEHHBbIE OTHOIIeHU 1. [109TOMY MOHSITHE TIpeIMeTa TECHO CBSI3aHO C BOITPOCOM O TOM, Kakue o01Ie-
CTBEHHbIE OTHOLLIEHHU S PETyIUPYIOTCS] HOPMaMHU IpaxkIaHCKOro rpaBa? bes oTBeTa Ha JTaHHBIN BOIIPOC
TPYIHO MOHSATH, YTO XK€ MPEJCTaBIsIET COO0M rpaxaaHckoe mpaBo Poccun. OpHaKko OTBET Ha AaH-
HBII BOIIPOC HE TaK MPOCT, KaK 3TO MOXKET MOKa3aThCsl Ha MEpBbIM B3MVIAA. [leso B TOM, YTO Kpyr
OOIIECTBEHHBIX OTHOIICHUH, PEryJIUpPYeMbIX IPaXAaHCKUM MPaBOM, HEOObIYaliHO oOmmpeH. ['pax-
JaHE W OpraHru3alvy, OCYHICCTBIIAA MPEATIPUHUMATECIILCKYIO JCATCIBHOCTD, IMOCTOAHHO BCTYIIAIOT
Mesx1y coOOH B OOITIECTBEHHbIE OTHOIIECHUS, PErylIupyeMble HOpMaMu TpakJaHCKOro rpasa. ['paxk-
JaHe B CBOEM MOBCEIHEBHOM KU3HU, TIOJIb3YSACh YCIyTraMy pa3IMYHbIX OPraHU3alui, TaKKe BCTYAIOT
B OOIIIECTBEHHBIE OTHOIICHUS, PEryIMpyeMble TPakJAaHCKUM MpaBoM. Tak, OTIPaBiIsasAch Ha paboTy
Ha OOIIECTBEHHOM TPAHCIIOPTE, TPakJaHWH BCTYNAET C COOTBETCTBYIOIIEH TPaHCIIOPTHOM OpraHu-
3aLuell B OTHOLLIEHUE, KOTOPOE PEryIMpyeTcsi HopMaMy rpaxjaaHckoro npasa. CoaBas 1o npuesse
B COOTBETCTBYIOIYIO OPraHU3aIMI0 Ha XpaHEHHEe BEPXHIOI0 ONEK1y B rapaepoO, rpaxaaHuH CTaHO-
BUTCSI YYACTHUKOM OOIIECTBEHHOTO OTHOIIEHH S, KOTOPOE TaKKe PEeryIMpyeTcss HOpMaMH I'paxkaaH-
ckoro mpasa. [Ipnodperas HEOOXOAMMBIE €My MPOAYKTHI MUTAHUS WM MPOMBIILICHHBIE TOBAPHI B
MarasmHe, rpakiaHuH y4aCTBYECT B O6H_[€CTB€HHI)IX OTHOIICHUAX, HAa KOTOPBIC TAKIKE paClIpOCTpaHA-
I0TCS1 HOPMBI TpaskAaHCKOro MpaBa. HopMbl rpask1aHCKOro mpaBa pacpoCTpaHsIOT CBOE IENCTBUE U
Ha OTHOIIEHUS, KOTOpPbIE MEPUOJNYECKM BO3HUKAIOT MEXAY caMUMU rpaxaaHamu. Hanpumep, npu
3aKJIIOYEHUH UMHU JIOrOBOpa 3aiiMa, UMYIIECTBEHHOI'O HaiiMa, JApeHUs U APYTUX He 3allpelieHHbIX
3aKOHOM JIOTOBOPOB.

I'pask1aHCKMM MpaBOM pEryJIMpYyIOTCs U OTHOLLEHHU I, BO3HUKAIOIME B PE3y/IbTaTe PacipocTpa-
HCHHA O I'pa’XaaHUHE HE COOTBCTCTBYIOUIMX IIGfICTBI/ITGJIbHOCTPI CBGHGHHﬁ, KOTOPBIC MMOpOYaT €ro
YECTh, JOCTOMHCTBO WJIH JIEJIOBYIO PEIyTALUIO.
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Bwmecre ¢ Tem ganeko He BCe OTHOIIEHHUsI, yYACTHUKOM KOTOPBIX CTAaHOBSITCS T'pask/laHe, pery-
JIMPYIOTCS TPaKAaHCKUM 1paBoM. Tak, n30upast JermyTaToB B COOTBETCTBYIOIINE OPraHbl MPEACTaBH-
TEJIbHOHM BJIACTH, Ipak/laHe CTAHOBATCS] YUYACTHUKAMH OOIIECTBEHHBIX OTHOIIECHUH, KOTOPBIE pery-
JIMPYIOTCS TOCYJAPCTBEHHBIM, a He rpaxaanckuM npaBoM (Illesuyk [I.A. M30uparenpsHOe paBo u
nponecc B Poccuiickoit @enepanmu: Koncnekr nekuuii. — PoctoB-Ha-gony: ®enuke, 2007). C npyrou
CTOPOHBI, AEHCTBHE I'PaKIAHCKOTO MPaBa pacpoCTpaHsIeTCs] ¥ HA TaKKe OOIIeCTBEHHbIe OTHOIIEHHUS,
B KOTOPBIX TpakaaHe BOOOIIE He MPUHUMAIOT yJacTus. Tak, HOpMaMu rpaxJaHCKOTO MpaBa peryiiu-
PYIOTCSI OTHOIIIEHUSI MEX/y OpraHu3aisIMy (I0pUAMYECKUMU JIMIIAMH ), BOHUKAIOIINE B IPOIecce
peau3aiy MpOu3BEIeHHON MPOLYKIIUH, IEPEBO3KH €€ Ha JKEIEe3HOIOPOKHOM, MOPCKOM, PEYHOM
WJIM BO3JYIITHOM TPaHCHOPTE, CTPAXOBaHMsI STOTO I'Py3a, OCYIIECTBICHUsI PACUeTOB 3a IMOCTABJICH-
HYIO IPOAYKIMIO U T. . [ pakIaHCKUM MPaBOM PETYJIUPYIOTCS OTHOIIEHUS ¢ ydacTueM Poccuiickoit
depeparuu, cyobekroB Poccuiickoit Penepany 1 MyHULIUMIATBHBIX 00pa30BaHUiA, HATTPUMED B CITy-
yae 3aBelaHus TPaXkJaHWHOM CBOETO MMYIIECTBA FOCYAapPCTBY.

Kpyr o01iecTBeHHBIX OTHOIIEGHWIA, PETYJIUPYeMbIX I'PaKJIaHCKUM IPABOM, HACTOJIBKO OOIIU-
PeH 1 pa3HOOOpa3eH, YTo, B MPHHIUIE, HEBO3BMOXKHO JaTh UX MCYEPITHIBAIONINIA MepeyeHb. DTOro
U HE CJe/lyeT Jenarh, TaK Kak B 3aJa4y I'paXkJIaHCKO-TIPAaBOBOM HAyKHM BXOAUT HE IEpeurciIeHHe C
BO3MOKHO OOJIBIIIEN TOYHOCTHIO U TIIATEILHOCTBIO BCEX OOIIECTBEHHBIX OTHOIICHUH, PEryIupyeMbIX
IPaKIaHCKUM TIPAaBOM, a BBISIBJIEHHE TeX OOIIMX CBOICTB, KOTOpPBIE U MO3BOJIMIIN OOBEIUHUTD UX B
MpeIMeTe OTHOW U TOH K€ OTPACIi, UMEHYEMOM I'Pak JAHCKUM IPABOM.

[NepBoe, uTo GpocaeTcs B 171a3a, 3TO TO, YTO IPAKIAHCKOE MTPABO UMEET JIENIO C UMYIIECTBEH-
HBIMH OTHOIIEHUsIMU. [loi MMyIIIECTBEHHBIMU OOBIYHO IMOHUMAIOT TaKWe OOIECTBEHHBIE OTHOIIIE-
HUSI, KOTOpBhle BO3HUKAIOT MO MOBOJAY Pa3jIMYHOIO pojia MaTepHajbHBIX Onmar, T. €. Belei, padorT,
YCIYT ¥ MHOTO UMYILIECTBA B IMPOKOM CMBICJIE STOTO CJIOBA.

OpnHaKo rpakIaHCKOE MPaBO PEryarpyeT JajleKo He BCe MMYIIECTBEHHBIE OTHOIIICHH I, BO3HU-
Kalollye B HallleM OOIIECTBE, a TOIBKO OIMPEAEIEHHYIO UX YacTh, IMEHYEeMYI0 UMYILECTBEHHO-CTOU-
MOCTHBIMH OTHOIIIEHUSIMU. K UMyIIIeCTBEHHO-CTOMMOCTHBIM OTHOCSITCS B IIEPBYIO OUepe/ib TOBAPHO-
JEeHeKHble OTHOIIEHHs. BmecTe ¢ TeM cieayeT uMeTh B BUJLy, YTO TPaKIAHCKUM IPABOM pETyIu-
PYIOTCSl M TaKHMe MMYILIECTBEHHBIE OTHOIIEHHS, KOTOPble HEMOCPEICTBEHHO HE CBSI3aHbBI C JCHEXK-
HBIM OOpaIlieHreM U TIOSTOMY MX HeJb3sl Ha3BaTh TOBAPHO-/IeHeKHBIMU. Harpumep, oTHOIIEHHS 110
oOMeHY BelllamMH, JapeHuIo U T. 1. OIHAKO 9TH OTHOIIEHU S, TAK ke KaK ¥ TOBAPHO-AEHEKHbIE, HOCSIT
CTOMMOCTHBII XapaKTep, MOCKOIbKY BCE OHU CBSI3aHBI C ICHCTBHEM 3aKOHA CTOMMOCTH. B cuity aToro
MMYIIECTBEHHBIE OTHOIICHUS, BXOSIIME B MPEIMET IPaJaHCKOTO MpaBa, NpaBUIbHEe UIMEHOBATh
KaK MUMYIIIECTBEHHO-CTOMMOCTHBIE OTHOIIIECHHUS.

B ycroBusix pa3BUTON JI€HEKHOW CHCTEMBI OCHOBHYIO MAacCy MMYIIECTBEHHO-CTOMMOCTHBIX
OTHOILICHUH COCTABJISIOT TOBAPHO-AEHEKHbIE OTHOILICHHUSI. YCIIEIHOe Pa3BUTHE OOBEKTUBHO CYIIE-
CTBYIOIIMX B HAllleM OOIIECTBE TOBAPHO-/IEHEKHBIX OTHOIIEHWI BO3MOXHO JIMIIL B TOM CJIydae,
ecIM K HUM OyZieT pUMEeHSThCS afiekBaTHas npaBoBasi ¢opma. OfHa U3 MPUYMH UMEBIIUX MECTO
3aCTOWHBIX sIBJICHUI B HAIllell SKOHOMHKE CBs3aHa C NMPUMEHEHHEM aJMHHUCTPATUBHBIX METO/IOB
MIPY PEryIMpOBaHUM TOBAPHO-JIEHEKHBIX OTHOIIEHU, KOrJ]a TOBAPHO-JICHEKHbIE OTHOIIEHUsT 00ie-
KaJIMCh B HECBOMCTBEHHYIO, UYXAYI0 UM aMUHHCTPATUBHO-TIPABOBYIO (hOPMY, KOTOpasi MEHbIIE
BCETro MOIXOAUT K TOBAPHO-AECHEKHBIM OTHOIIEHUsIM. MeXly TeM MHOTOBEKOBasl PAKTHKA MPaBoO-
BOTO PEryJMpoBaHUs MOKa3ajia, YTo JJisi HOPMAIBHOTO Pa3BUTHSI TOBAPHO-/IEHEKHBIX OTHOLICHUI
HauOoJiee MPeIOYTUTENIEHON SIBJISIETCS IpakaaHCKO-TIpaBoBast popma. Tak, mporu3BOACTBO HEOOXO-
IUMOM OOIIECTBY MPOLYKIIMM MOXHO OOECTIeUUTh B aJMUHUCTPATUBHOM TMOPSIIKE, 3aCTABUB TPE[-
MIPUSATHE BOIPEKU €ro SKOHOMUYECKMM MHTEpecaM BBIITYCKaTh Ty MPOAYKIH0. OIHAKO MpaKTUKa
MOKa3aja, 4To 3TOT MyTh He BeJleT K M300W/IMIO M YAOBJIETBOPEHHUIO OOIIECTBEHHBIX MOTPEOHOCTEN.
[Mpeanpusrue, Oyny4ynu He 3aMHTEPECOBAHHBIM B MPOW3BOACTBE AAHHOTO BHIA MPOLYKIIUH, BCETAa
HaWeT THICSIYY MPUYMH, IO KOTOPHIM OHO HE CMOIJIO BBIOJHUTH BO3JIOKEHHOE HAa HETO B a/IMH-
HUCTPAaTUBHOM TOpsiIke 3agaHue. VIHasi cuTyarmsi CKJIagpIBaeTcs, eCli MPOU3BOACTBO HEOOXOIH-
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MO OOIIIECTBY MIPOAYKIIMH OCYILIECTBIISIETCS] HA OCHOBE 3aKJTIOUEHHOTO C IPEANPUSATHEM JOTOBOPA, B
KOTOPOM HAIILTM OTPaK€HUE ero SKOHOMUUYECKHE MHTEPECH M UCTIOJTHEHHE KOTOPOTo 00ecrieyrBaeT
NpeAnpruATUIO UX YIOBJIICTBOPCHUC. B Takux YCIIOBUAX MPEANTPUATUC TPEAIIPUMET BCE OT HETO 3aBU-
csilee JUist BBITYCKa HEOOXOIMMOM OOIIECTBY MPOAYKIIMH, TaK KaK 3TO COOTBETCTBYET M €r0 9KOHO-
MUYecKrM UHTepecaMm. [Ipu 3Tom He TpeOyeTcsi TpUMEHEHUs K MPEIPUSITUI0 KaKUX-THO0 Mep MpH-
HYIMTEJIBHOI'O XapaKTepa co CTOPOHbI FOCYJapCTBa.

I'pasknanckoe mpaBo TeM M OTIMYAETCsl OT JPYrMX OTpacjey IpaBa, YTO PACHONaraeT yHU-
KaJIbHBIM, BeKaMU OTPAOOTaHHBIM IOPUANYECKIM MHCTPYMEHTApUeM, 0OeCTICUNBAIOIIMM OPraHU30-
BAaHHOCTb Y TIOPSJIOK B OOIIECTBEHHOM IPOU3BOJCTBE O€3 HEMOCPEICTBEHHOTO COMPUKOCHOBEHHUS C
anmapaToM rocy/1IapcTBEHHOTO MPUHYKIEHUs ITyTEM BO3JIECTBUS HA SKOTUYECKUE UHTEPECH yUacT-
HUKOB OOITIECTBEHHOTO TIPOM3BOJICTBA.

[Nepexon Hareli cTpaHbl K PHIHOYHON SKOHOMHUKE C HeU30€KHOCTHIO TPUBOIUT K PACIIUPEHUIO
chepsl rpaxIaHCKO-TTPABOBOTO PEryJIMPOBAHUSI UMYIIECTBEHHBIX OTHOIIEHUM, CKJIA/IbIBAIOIIUXCS B
pasnuyHbIx cdepax IeATeqbHOCTH. Tak, Ha CMeHy LEHTPAJM30BAHHOMY paclipelesIeHuI0 MaTepu-
QJIbHO-TEXHUYECKUX PECypCOB, OCYIIECTBISIEMOMY B aMUHHUCTPATUBHO-IIPABOBOM MOPsIJIKE, TPH-
U GupkeBasi, ONTOBast U UHbIe (POPMBI TOPTOBJIH, PEryIupyeMble HOpMaMU TPakAaHCKOTO MpaBa.
YcranaBnmBaeMbie B AIMUHHUCTPATUBHOM IOPAIKE HEHBI HA IMPOU3BEACHHYIO IMTPOAYKIIUIO 1 TOBAPLI
HApPOJHOTO MOTpeOIieHns ObLTM 3aMEeHEHBI Ha JIOTOBOPHBIE IIEHBI, ONpe/ie/ieHue KOTOPHIX OCYITIeCTB-
JsieTcsl B IpakJaHCKO-IIPaBoBbIX (popmax. PacnipenensieMble paHee B aMUHUCTPATUBHOM TOPSIJIKE
JKUJIbIe TIOMEITIEHN S TIEPEXOIST B COOCTBEHHOCTh IrpaxaaH. [IpaBa Ha 3TH MOMEICHUS peaTU3yI0TCs
rpaxJaHamMi B paMKax IpaxJaHCKO-TIPABOBBIX OTHOILEHUW. 3eMisd, €e Heapa U Apyrue Nnpupoi-
Hble OOBEKTHI BTSTMBAIOTCS B TPAXKJAHCKUI 0O0POT M CTAHOBATCS OOBEKTaMHU I'PAKIAHCKO-TTPABOBBIX
cnenok. ['paxgaHckoe MpaBo — HEOOXOOMMBIN JIEMEHT CaMOpPETyIUPYIOIIErocsi SKOHOMHUYECKOTO
MeXaHU3Ma, UMEHYEMOro peIHKOM. [103TOMY 10 Mepe CTaHOBJIEHUsI PHIHOYHON SKOHOMUKH B HaIlIeH
CTpaHe poJib U 3HAYEHUE T'PAKIAHCKOTO MPaBa B KM3HU OOIECTBAa HEYKJIOHHO OYIyT BO3paCTaTh.

Jlpyroii coctaBisioIel YacThlo MTpeJMeTa IpakJaHCKOro MpaBa B cooTBeTcTBUM co cT. 2 ['K
ABJIAIOTCA JTAYHBIC HCMMYUICCTBEHHLIC OTHOMICHUA. W3 camoro Ha3BaHus BbITECKACT, UTO JIMYHBIC
HEMMYIIIECTBEHHbBIe OTHOIIIEHHS 00IAIaIoT, 10 KpaiHel Mepe, IByMs Ipu3HaKamu. Bo-TiepBbIX, yKa-
3aHHBIC OTHOINICHUSI BOSHUKAIOT TI0 TIOBOJIY HEMMYIIIECTBEHHBIX (JIyXOBHBIX) OJIar, TAKUX, KaK 4eCTb,
AOCTOUHCTBO, A€JIOBadA pernyTraiuud, UM I'pakJaHrHa, HAUMCHOBAHUE IOPpUINYCCKOIo JIMla, aBTOp-
CKOe Mpou3BeJIeHIe, N300peTeHre, TPOMBIIIIJICHHBIN 00pa3ell v T. 1. Bo-BTOPHIX, JIMYHbIE HEUMYITIe-
CTBEHHBIC OTHOLICHHA HEPA3PbIBHO CBA3AHbI C JIMYHOCTBIO YYACTBYIOIIIMX B HUX JIMLI. B 31X oTHO-
MIEHUAX NPOABIACTCA MHIUBUAYAJIbHOCTb OTACJIbHBIX I'PAXKAAH WU OpFElHPI3E].IlPII>i N OCYIIECTBJIACTCA
OLICHKA X HPABCTBCHHBIX U MHBIX COLIUAJIbHBIX KA4YE€CTB.

Takum 06pa30M, nog JIMYHbBIMH HEMMYIIECTBEHHBIMU OTHOLICHUAMM CJICAYET ITOHMMATh BO3-
HUKAMKXE 110 MOoBOAY HEMMYIICCTBEHHLIX 6nar O6IIICCTBCHHBI€ OTHOIIEHUSA, B KOTOPBLIX OCYHICCTB-
JACTCA MHIUWBBAYAJIN3allUA JTAYHOCTH I'pa)XkJaHWUHA WM OpraHru3allvy IMOCPECACTBOM BLIABJICHHUA U
OLCHKU UX HPABCTBEHHBIX U MHBIX COHUAJIbHBIX Ka4YCCTB.

Tak, eciu rpaxJaHuH Halucall pOMaH, TO MEX/Jy HUM U BCEMH OKPYXKAIOUIMMU €ro JIMIaMU
[0 TIOBOJY CO3[AHHOIO MM IPOU3BEIEHUS] BO3HUKAET JIMUYHOE HEMMYUIECTBEHHOE OTHOILIEHUE, B
KOTOPOM IMPOABJIAIOTCA WHAWBUAYAJIbHBIE TBOPUYCCKUE, HPABCTBEHHLIC M MHLIC COLIMAJIBHBIC Ka4de-
CTBa IMcCareid, HaeaJIMUE OTPaKEHUE B €I'0 ITPOU3BEACHUN, U 9TU CBOMCTBa MOJIy4aroT COOTBETCTBY-
IOLIYIO OLIEHKY CO CTOPOHBI YMTaTeNlel. DTO JIUYHOE HEUMYIIIECTBEHHOE OTHOIIEHUE PEryIupyercs
HOpPMaMH I'pakJaHCKOTO IIpaBa, B COOTBETCTBUU C KOTOPBIMM MUCATENb HAJIEJIIETCS IPAaBOM aBTOP-
CTBa Ha CO3/JaHHOE MM IIPOU3BEJECHHUE; IPABOM MCIOIb30BaTh WM pa3pelaTh UCIIOIb30BaTh IPOU3-
BeJ/IEHUE T10/1 TIOJUTMHHBIM UMEHEM aBTOpa, TMCEBIOHMUMOM, JIMOO 06e3 0003HauUeHUsI IMEHH, TO €CTh
AHOHUMHO (TIPaBO Ha UMs1); IPABOM OOHAPOAOBATH WJIM pa3peliarh 0OHAPOJOBaTh IPOU3BEICHNE B
mo6oii hopme (IIpaBo Ha OOHAPOJOBAHKME); TIPABOM HA 3aIUTY MPOU3BEIAEHM, BKJIIOYAsl €ro Ha3Ba-
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HUE, OT BCAKOTO UCKAKSHUSI WM MHOTO TIOCATaTeIbCTBA, CIIOCOOHOTO HAHECTH yIIepOd YeCTH U JJOCTO-
MHCTBY aBTOpa (MIPaBO Ha 3aIlUTY PeryTaliy aBTopa).

B cootBerctBuu ¢ 1. 1 cr. 2 'K rpaxxgjaHckum mpaBoM peryaupyloTcs Te JTMYHbIE HEeUMYIIle-
CTBEHHbIE OTHOIIIEHU I, KOTOPbIE CBSI3aHBI C UMYITIECTBEHHBIMU. OTCIONA CIIE/IyeT, YTO JINYHbIE HEUMY-
IIECTBEHHBIE OTHOIIEHM S, HE CBSI3aHHBIE C UMYIIIECTBEHHBIMU, I'PaKJAHCKUM MPABOM HE peryaupy-
1oTcs. Takoe ynaneHue u3 rnpeaMeTa rpakaaHcKoro mpapa JUYHbIX HEMMYIIIECTBEHHBIX OTHOIIIEHUH,
HE CBS3aHHBIX C UMYIIECTBEHHBIMHU, TPEJICTABIACTCS MaJIo OOOCHOBAaHHBIM. Eci TMuHbIe HEMMY-
HIECTBEHHBIE OTHOIIIEHUS TATOTEIOT K MPEeIMETY I'PaXkIaHCKOTO IMpaBa, TO OHU JAOJIKHBI UM PeryJiu-
POBaThCsl HE3aBUCUMO OT TOT'O, CBSI3aHbI OHU C UMYIIIECTBEHHBIMU OTHOIIIEHUSIMU WJIM HET. B cuity
9TOr0 IMBUJIMCTUYECKAsl HayKa He JIOJKHA OrPaHUYMBATLCS ONMCAHUEM MPABUJI, COACPKAIIUXCS B
I'pasxnaHCcKOM KoAEKce U APYIUX HOPMATUBHBIX aKTaxX IpaxkJaHCKOTO 3aKOHOATeNNbCTBA. B ee 3amauy
BXOZIUT OOOCHOBaHME MPEAMETHOTO eJMHCTBA I'PakJAaHCKOTO Mpasa. IJis 3TOro HeJOCTaTOYHO KOH-
CTaTUPOBaTh, YTO T'PAKAAHCKUM IPABOM PETYJIUPYIOTCS UMYIIECTBEHHO-CTOMMOCTHBIE U JIMYHBIC
HEMMYIIIECTBEHHbIe OTHOIIEeHUs. HeoOXxonmmMo, HecMOTps Ha BHEIITHIO MTPOTHBOIONIOKHOCTh 3TUX
JBYX COCTaBHBIX YacTel MpeMeTa TPakJIaHCKOTO MpaBa, BHISIBUTH TO OOIIee CBOMCTBO, KOTOPOE U
MO3BOJISIET OOBETUHUTH UMYITIECTBEHHO-CTOMMOCTHBIE W JINYHbIE HEVMMYIIIECTBEHHbIC OTHOIIICHUS B
MpeIMeTe OTHOW U TOM K€ OTPACIM — IPaKJaHCKOM TpaBe.

Nmy11iecTBEHHO-CTOMMOCTHBIE OTHOILIEHUST MPEoNaraloT B3aMMHYI0 OLIEHKY yYaCTHUKaMH
9TUX OTHOIIEHWI KOJIMYEeCTBA M KavyecTBa TPYyAa, BOIUIOMICHHOTO B TOM MaTepuajbHOM Ojare, o
MOBOJIy KOTOPOTO 9TU OTHOIIIEHUSI CKJIA/IBIBAIOTCS. JINUHbIE HEMMYIIIECTBEHHBIE OTHOIIEHUS], B CBOIO
ouepe/ib, MPEANoaraloT B3aMMHYIO OLIEHKY X YYaCTHUKAMU WHAUBUIYATbHBIX Ka4eCTB JIUYHOCTH,
YUYacCTBYIOILIEH B 9TUX OTHOIIEHUSIX. B3aMMOOIIEHOUHBIN XapaKTep UMYIIECTBEHHO-CTOMMOCTHBIX U
JIMYHBIX HEMMYIIIECTBEHHBIX OTHOIIICHUI U COCTABJISIET TO O0IIee CBOMCTBO, KOTOPOE MO3BOJISIET 00h-
eIUHUTh MX B MIpeIMETe IpakJaHCKOro mpasa. Bo m3dexaHune HelmopasyMeHHs ClelyeT OTMETUTb,
YTO OICHOYHBIN XapakTep HOCAT BCe OOIIeCTBEHHbIE OTHOIIEHUA. OTHAKO B3aMMOOIICHOUHBIH TTPH-
3HAK XapaKTepeH TOJIBKO JIJIsI TeX OOIIECTBEHHBIX OTHOIICHUH, KOTOPBIE BXOAAT B MPEIMET IPak/1aH-
ckoro mpaBa. Hamuaue sToro o6iero npusHaka v 00yCIOBIMBAST MPUHIMITHATIBHOE €JMHCTBO BCEX
HMMYITIECTBEHHO-CTOMMOCTHBIX M JIMUHBIX HEUMYIIIECTBEHHBIX OTHOIIIEHUH, B Kakou Obl chepe mes-
TEJILHOCTH YeJIOBeKa OHU HU BO3HUKAJIM U KAaKOB Obl HM OBLT MX CYOBEKTHBIN COCTaB.

B uMy1iiecTBEHHBIX OTHOIIIEHUSIX B3aUMHAasl OLIEHKA MPOSIBIISIETCS] B CTOMMOCTHOH (hopme, a B
HEUMYIIECTBEHHBIX — B BUJIE HPABCTBEHHON M MHOW COIIMAJIbHOM OIIEHKHU JIMUHBIX KA4eCTB IpakJaH
u opranuzanuii. [IockonbKy cTouMOoCTHast OLIeHKa MMEET MECTO TOJIbKO B UMYILIECTBEHHO-CTOMMOCT-
HBIX OTHOILIEHUSIX, @ HPABCTBEHHAsI M MHAsl COIMAIbHAS OIIEHKA JIMYHBIX KauecTB I'paxJaH U opra-
HU3ALUX — B JIMYHBIX HEUMYIIIECTBEHHBIX OTHOILLIEHUSIX, TO U MPeAMET I'PakJaHCKOTO MpaBa MOKHO
OIpEeJEeNTh KaK B3aMMOOIICHOYHbIe OOIIECTBEHHbIE OTHOIICHHUSI B BUJIE UMYIIECTBEHHO-CTOMMOCT-
HBIX U JIMYHBIX HEUMYIIIECTBEHHBIX OTHOILICHUIA.

Meton rpaxaaHCKO-TIPaBOBOTO peryavpoBaHus. Eciu moHsATHE mnpeaMeTra TpaxIaHCKOrO
MpaBa CBSA3aHO C BOIIPOCOM O TOM, KaKue OOIIECTBEHHbIE OTHOLICHUS PETyIMpPYyIOTCS TPaXJaHCKUM
MPaBOM, TO MOHATHE METOA — C BOIIPOCOM O TOM, KaK 3TH OOLIECTBEHHbIE OTHOIICHHS PETyJIUpY-
I0TCS1 HOpMaMHU TpakJIaHCKOro Ipasa. [loaTroMy Mexay mpeaMeToM U METOIOM IIPaBOBOIO PEryJiu-
POBaHUsI CYIIECTBYET BECbMa KECTKasl CBsI3b. METOI MpeaonpeaessieTcs OCOOEHHOCTSIMU MpeaMeTa
MIPaBOBOTO peryMpoBanus. Hammaue oo1iero pogoBoro cBOMCTBa, MPHUCYIIEro BCeM OOIECTBEHHBIM
OTHOILEHUSIM, BXOJSIIIIUM B MPEIMET I'PakJaHCKOTO MpaBa, MpeAonpeessieT U MpUMeHeHue K HUM
€IMHOTO METO/Ia MPaBOBOIO PErYJIUPOBAHUS.

OO111eCTBEHHBIE OTHOIIIGHHSI, COCTABJISIONIME TPEIMET IPaJaHCKOTO MpaBa, HOCST B3aUMO-
OLICHOYHBIN XapakTep. B3aviMHas ke OleHKa YYaCTHUKOB OOITIECTBEHHBIX OTHOITICHUI MOXET Tpa-
BUJILHO (pOPMUPOBATHCS JIMIIb MPH YCJIIOBUM PABEHCTBA OlLIEHUBAOIIMX CTOpPOoH. [Toatomy umy-
IIIeCTBEHHO-CTOMMOCTHBIC W JIMUHBIC HEMMYIIIECTBEHHBIC OTHOIICHUS MOMYYaloT HanOojee TMOJHOoe
pa3BUTHE TOJIBKO B TOM CIIy4Yae, €C/IM OHU PETYJIUPYIOTCSl HA OCHOBE I0PUIMYECKOrO PABEHCTBA CTO-
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POH. V3 3TOro JIOTMYHO BHITEKAET, YTO B I'PAKIAHCKOM IpaBe MPUMEHSIETCS] METOI I0PUANIECKOTO
paBeHCTBA CTOPOH.

IOpunnueckoe paBeHCTBO CTOPOH B IPakJaHCKOM IpaBe O3HAYaeT, YTO HU OfIHA U3 CTOPOH B
IPakIaHCKOM MPABOOTHOIIEHUH HE MOXET MpeJoNnpeaessaTh MOBeJeHHE IPYroil CTOPOHBI TOJIBKO B
CUJTy 32aHMMAEeMOTO €10 B TPABOOTHOIIEHHH MOJIOKEHHM S, KaK 9TO IMEET MECTO, HAIpuMep, B aIMUHH-
CTPAaTMBHOM IpaBOOTHOIIEHNHU. [IpuMeHeHne MeTona I0pUaANnIecKOro paBeHCTBa CTOPOH 00ecreyr-
BaeT yYaCTHUKAM I'PaKJaHCKUX MPABOOTHOIIEHUI HE3aBUCUMOCTb U CAMOCTOSITEIbHOCTb, TTO3BOJISIET
UM TIPOSIBJISATh MHUITUATUBY U TIPEANPUMMYNBOCTD, COBEPIIATH JIIOOBIEe ICHCTBYS, HE 3arpelieHHbIe
3aKOHOM, YTO UMEET YPE3BbIUAHO BaKHOE 3HAUSHHUE [Tl PA3BUTHS I'PAKAAHCKOro 000poTa B YCJIo-
BUSIX PHIHOYHON 9KOHOMUKH.

Takum 06pa3om, rpaxJaHCKOe MPABO MOKHO OIPEIEUTh KaK COBOKYITHOCTB ITPABOBBIX HOPM,
PEryMpYOIIMX HA HAYaJlax I0PUIMUECKOTO PAaBEHCTBA CTOPOH UMYIIECTBEHHO-CTOUMOCTHBIE U JIMY-
HBIC HEUMYIIIECTBEHHBIC OTHOIIICHUS.

[TpoGnembl peMeTa ¥ MEeTO/Ia TPakJAHCKO-TIPABOBOIO peryiMpoBanusi. Borpoc o mpenmere
Y METOofIe I'PaXJaHCKOro MpaBa HOCHUT AMCKYCCHOHHBIN XapakTep. B ymutepaType BbICKa3bIBAIOTCS
U Apyrue CyXaeHus. B 4acTHOCTH, CIIOPHBIM SIBJISIETCS CaMO TMOHSITHE UMYIIECTBEHHBIX OTHOIIIE-
HU, PeryIMpyeMbIX rpakIaHCKUM MPaBOM. Psij1 aBTOPOB moJaraiotr, 4To He0OOXOAMMO OTIPAaHUYUTh
MMYITIECTBEHHbIE OTHOIIICHUS OT MaTepPUAJIbHBIX, IIPOU3BOJICTBEHHBIX ¥ 9KOHOMUYeCcKX. HeoOxonu-
MOCTh TAaKOTO Pa3rpaHUYEHUsT OOBIYHO OOBSCHSETCS TaK, YTO MaTepHhasIbHbIe, POU3BOJICTBEHHbBIC U
9KOHOMMYECKHE OTHOIIEHUSI HOCAT OOBEKTUBHBIA XapaKTep W MO3TOMY HEe MOTYT PeryJMpoBaThCs
HOpMamH mpaBa. Mesk/1y TeM 4eIOBEeK He B COCTOSIHUM U3MEHUTDb 3aKOHBI, 10 KOTOPBIM Pa3BUBAIOTCS
MaTtepuasIbHbIe, TPOM3BOACTBEHHBIE M SKOHOMHUYECKHE OTHOIIeH!. OIHAKO OH MOXKET JIMOO YCKO-
PUTh UX Pa3BUTHE B COOTBETCTBUHM C CYIIECTBYIONIEH OObEKTUBHOW 3aKOHOMEPHOCTHIO, JTUOO 3aTOp-
MO3HTh Pa3BUTHE STHX OTHOIIEHHIA, YTO HEOJHOKPATHO UMEJIO MECTO B UICTOPUH Pa3BUTHSI OOIIECTBA.
Cnenarb 3T0 MOXHO, JIMIIIL OKa3bIBasI ONPEIeIEHHOE BO3/ICHCTBIE Ha pacCMaTpHBaEMble OTHOIIIECHHUS,
B TOM YHCJIE ¥ TIOCPEICTBOM HMX IPABOBOTO PEryIMPOBAHUSI.

Bonee 000CHOBaHHOI TMpeACTaBISIETCS MO3UIMS TeX aBTOPOB, KOTOPBIE CUUTAIOT, YTO TOHSI-
THS TIPOU3BOJICTBEHHBIX, MATEPUAITBHBIX, 9KOHOMUYECKUX W UMYIIIECTBEHHBIX OTHOIIIEHHUH C pa3HBIX
CTOPOH OTPaXXalOT pa3IMYHbIe CBOWCTBA OJHHUX WM TeX e OOIECTBEHHBIX OTHOIICHWM, BO3HUKAIO-
IIMX B Tpoliecce MPOM3BOJICTBA, pacipe/iesieHnsi, 0OMeHa 1 MoTpedieHns: MaTepuaibHbIxX Onar. Tak,
TEPMHUH «MaTepUaIbHbIe» OTPakaeT TOT (haKT, YTO XapaKTep YKa3aHHBIX OTHOIICHUH OMpeeseTcs
MaTepraIbHBIMU YCIOBUSIMU KU3HM JIofiel. [IoCKOJbKy paccMarprBaeMble OOIIECTBEHHbIE OTHOIIIE-
HUSI BO3HUKAIOT B ITPOIIecce TPOM3BOACTBA, MX HA3bIBAIOT ITPOU3BOJCTBEHHBIMU OTHOIIEHUAMU. Tep-
MUH «9KOHOMHUYECKHE» YIOTPeOIsAeTCsl B TeX CIydasix, KOrja BaKHO MOAYEPKHYTh, UTO CKJIa IbIBa-
IOIIHECs B MPOIIECCe MPOU3BOJCTBA OOIIECTBEHHBIE OTHOIIEHHS COCTABIISIIOT SKOHOMHUYECKHIA 6a3nc
obmecTBa. YTOOBI OTPA3UTh CBSA3b ITUX OTHOILIEHUH ¢ MaTepUAIbHBIMU OJlaraMul (MMYILIECTBOM), UX
Ha3BIBAIOT UMYIIECTBEHHBIMUA OTHOIICHU SIMU.

PaznuuHble KpuTepru mpeniaraiotcs W JUisi OTTPAaHUYCHUS] UMYIIECTBEHHBIX OTHOIICHMI,
peryJiupyeMbIX TPakJIaHCKMM IPAaBOM, OT MMYIIECTBEHHBIX OTHOIICHWI, BXOMSIIUX B MPEIMEThI
npyrux orpacneii. Tak, C. H. Bparych cnenmduyueckuii nmpu3Hak UMYIIECTBEHHBIX OTHOIIIEHUH,
BXOJISIIIUX B MpeaMeT IPaJaHCKOTO MpaBa, YCMaTPUBAET B UMYIIIECTBEHHOW CAMOCTOSITEIbHOCTH
ux cyobektoB; C. C. AyekceeB-B UMYIIECTBEHHO PacliOpsIUTEIbHON CaMOCTOSTETbBHOCTY YYaCTHU-
KOB MUMYIIIECTBEHHBIX OTHOIIeHUI. A. B. JIo30piieB B KauecTBe TAaKOro KpUTEPHs UCIIONb3YeT IMPH-
3HaK 00ocoOneHHoro B obopote umyinectsa. 0. K... Toncroii cunrtaer, 94to B KauecTBe UCKOMOTO
MPU3HAKA BBICTYMAET PABEHCTBO YYAaCTHUKOB MMYIICCTBEHHBIX OTHOIICHUM, PETryIMPYEMbIX TPaXk-
JOaHCKMM TpaBoM. HeKoTopble M3 3THX B3IVISAOB HAIIUIM OTPaKEHHWE W B JIEWCTBYIOIIEM 3aKOHOJA-
tesbeTBe. Tak, cr. 2 'K ycraHaBimMBaeT, 4To rpakJaaHCKOe 3aKOHOAATEILCTBO PETYIUPYET UMYIIe-
CTBEHHbIC Y CBSI3aHHbBIC C HUMU JIMYHBIC HEUMYIIIECTBEHHbIE OTHOIIICHN I, OCHOBAaHHBIE HA PABEHCTBE,
ABTOHOMUHM BOJIM ¥ UMYITIECTBEHHOW CAMOCTOSITEIbHOCTH MX YYaCTHUKOB.
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JI71s1 ¥37I0KEHHBIX BBIIIE MO3MIIMI XapaKTepHa OfHa OOIas Yepra: B KauecTBe MPeMETHOTO
MpU3HAKa TPaXJAHCKOTO MpaBa B HUX UCIOIB3YIOTCS CBOIMCTBA HE CaMMX OOIIECTBEHHBIX OTHOIIIE-
HUI, 2 UX YYACTHUKOB WJIM UMYILECTBA, 10 TOBOY KOTOPOrO BO3HUKAIOT TU OTHOIEHUs. Mexy
TeM Crien(pUIecKUil MpU3HaK (TONOKEHNEe) YUYACTHUKOB MMYIIECTBEHHBIX OTHOIICHUI OINpenes-
eTCsl XapaKTepOM 3THUX OTHOIIEHUH, a He Ha000poT. [ToaToMy monoxeHne, B KOTOPOM OKa3bIBAIOTCS
YUYACTHUKU OOIIECTBEHHBIX OTHOIIEHUM, 3aBUCUT OT OCOOEHHOCTEN TeX MMYIIECTBEHHBIX OTHOIIIE-
HUIA, B KOTOPBIX OHU YYacTBYIOT. DKOHOMHUYECKHE K€ MPU3HAKM MMYIIECTBA CYIIECTBYIOT HE CaMU
o cebe, a MpeJonpenessioTcss OCOOEHHOCTAMM TeX OOIIECTBEHHBIX OTHOIIEHUM, KOTOPBIE CKJIAIbI-
BAIOTCA 0 MOBOJY 3TOrO MMYIIECTBAa. B CHITy TOro mpeaMeTHbId MPU3HAK I'PakJAHCKOTO IpaBa
MpaBWIbHEE UCKATh B CrIEIM(HUKE CAMUX UMYILIECTBEHHBIX OTHOIIEHHA, & He B OCOOSHHOCTSIX IOJI0-
KEHUsI, 3aHUMAEeMOT0 UX YYaCTHUKAMM, VT UMYIIECTBA, TIO TIOBOLY KOTOPOTO 9TH OTHOIIEHHUSI BO3-
HUKAOT. B KauecTBe Takoro crielurueckoro Mpu3Haka MOXKET ObITh MCIIOIb30BAaH CTOMMOCTHBIH
XapakTep UMYIIECTBEHHBIX OTHOIIEHUH, BXOASIIUX B MPEJMET I'PakAaHCKOTO MpaBa.

[No-pasHomy B uTeparype OOBSICHSIETCSl M BKJIOUEHHE B TIPEAMET I'PakJAaHCKOTO TpaBa JInd-
HBIX HEMMYIIECTBEHHBIX OTHOIIEHUH. OJHM aBTOPHI MMOJNATaloT, YTO JIMYHbIE HEUMYIIECTBEHHBIC
OTHOILICHUSI PETYIUPYIOTCS TPak JAHCKUM ITPABOM B CHUTY MX CBSI3aHHOCTH C UMYITIECTBEHHBIMHU OTHO-
meHrsIMA. OJIHAKO CBS3aHHOCTh PA3IMYHBIX OOIIECTBEHHBIX OTHOIIIEHUI HE O3HAYAET UX OIHOPO[-
HOCTHU U cama 1o ceOe He MOXET CIIy)KUTh OCHOBAHUEM [Isl BKJIIOUEHHS YKa3aHHBIX OTHOIIEHUN B
MpeAMeT OHOW M TOM K€ OTpaciii mpapa. Tak, OTHOIIEHHS IO MOBOIY MPEJOCTaBICHUs Tpak/a-
HaM XKWJIOH TUIOIAAM M OTHOIIEHUS COIMAIbHOTO HaliMa JKWJIOW TUIONIAM HEPa3phIBHO CBSI3aHbI
Mesxay codoi. OHAKO peryJupyIoTcsl OHM Pa3IMIHBIMU OTPACIISIMU: TIEpBbIe-aJMUHUCTPATUBHBIM,
BTOpBIE-TPakIaHCKUM MpaBoM. HaoOopoT, Mexay 1apeHreM U CTPOUTENBbHBIM MOAPSIOM HET Tec-
HOH CBfI3U, HO TEM HEe MEHee OHU BXOJSAT B MPEAMET OJHOW M TOH ke OTpaciy rpaJaHCKOro Mpasa.
Jlpyrue y4eHble MojaraioT, 4To JMYHbIe HEMMYILIECTBEHHbIE OTHOIICHU I, OyAy4r HETUITMYHBIMU IS
IPaKIAaHCKOTO MPaBa, OKA3aJIMCh BTSIHYTBIMH B c(hepy rpakIaHCKO-TIPABOBOTO PETryJIMPOBAHUS, TaK
KaK Ui HUX CTaj0 BO3MOXHBIM MCIIOJIb30BaTh YK€ CJAOKHUBILIHUICSA METOJ TPaXJaHCKO-TIPABOBOTO
peryaupoBanus. OJJHAaKO ¥ B 3TOM CJIydae BO3HUKAET BOIPOC, MOYEMY MMEHHO JINYHBIE HEUMY-
IIIECTBEHHBbIE OTHOILICHHUsI OKA3aJIUCh BTSIHYTBIMH B chepy IpakAaHCKO-ITPABOBOTO PETYIMPOBAHMUS.
Ilo Bceli BUIMMOCTH, JIMYHBIE HEUMYITIECTBEHHbIE OTHOIIEHUST 00JIaJal0T TAKMM OOIIUM CBOWCTBOM
C MMYIIECTBEHHO-CTOMMOCTHBIMU OTHOIIEHUSIMHU, KOTOPOE U TIO3BOJIMJIO PACIPOCTPAHUTh HA HUX
IpaskIaHCKO-TIPABOBOW METOJI PEry/IMpPOBaHusI OOIIECTBEHHBIX OTHOIIIEHUI. B KauecTBe Takoro 0600-
matorero npusHaka 0. K. Tosncroit paccMaTprBaeT paBeHCTBO CTOPOH B IMYIIECTBEHHO-CTOMMOCT-
HBIX 1 JIMYHBIX HEMMYIIIECTBEHHBIX OTHOIICHUSIX. MKy TeM MOJIOKEHUE, B KOTOPOM OKa3bIBAIOTCS
YUYACTHUKHU PETYJIUPYEMBIX TIPABOM OOIIECTBEHHBIX OTHOIIEHHIA, 3aBUCHUT OT TOT0, KAKOW METOJ Tpa-
BOBOTO Pery/MpoBaHus U30paH 3akoHozaTesneM. Ecim npusHath, YTo CTOPOHA OOIIECTBEHHBIX OTHO-
IIEHWI, BXOASIIUX B IIPEAMET IPakJaHCKOTO MpaBa, HAXOAUTCS B PABHOM MOJIOXKEHUH U 0e3 UX Tpa-
BOBOT'O PETYJIMPOBaHMSI, TO CTAHOBUTCS OECCMBICJIEHHBIM CaMO MIPAaBOBOE PETYJIMPOBAHUE YKA3aHHBIX
OTHOIIIEHUI METO/IOM paBHOIpaBusl, KOTOpbIH, Kak cuutaer 0. K. Tosncroii, sBnsierca cnenudguye-
CKUM METOJIOM I'paXIaHCKOTO papa’. OO00MIAI0IIUM MTPU3HAKOM, TIO3BOJISIOIINM OOBETUHUTH UMY-
IIIECTBEHHO-CTOUMOCTHBIE U JINYHBbIE HEMMYIIECTBEHHbIE OTHOIIECHUS B TIPEIMETe OJHOW OTpPaCiH,
SIBJISIETCS] X B3aMMOOLICHOYHBIN XapaKTep, KOTOPHIH U MpeAonpeessieT IPUMEeHeHNe K HUM eIUHOTO
METO/1a TIPABOBOTO PETYJIMPOBAHMS — METOA IOPUINIECKOTO PAaBEHCTBA CTOPOH.

CrHopHBIM B IMBUJIMCTUYECKON HAyKe SIBJISIETCS M BOIIPOC O METOZE T'PaXJaHCKO-TIPABOBOTO
perymupoBanus. [1lupokoe pacrpocTpaHeHue MOoMyYrio MHEHHE O TOM, YTO HeJlb3sl CBOAUTh OTpac-
JIEBOW METO[] MPABOBOTO PETryJIMPOBAHUS K KAKOMY-TO OJHOMY IPUEMY, CIIOCOOY, CHOIb3YeMOMY
3aKOHOZIaTeNIEM B JIAHHOW OTPAC/H MpaBa. MeTo — 3TO COBOKYIHOCTb IIPUEMOB, CIIOCOOOB BO3/IEH-
CTBUSI Ha OOIIIECTBEHHbBIE OTHOIIICHUS], COBOKYITHOCTh IOPUINIECKIX OCOOEHHOCTEH JaHHOM OTPACIIH.
Takoe MOHATHE METOa MOXKHO MCIIONb30BaTh IS PACKPBITHS COIEPKAHUs I'PaKIaHCKO-TTPABOBOM
(opMBbI, OTpa3KB B HEM BCe MHOTOOOpa3ue pa3IMuHbIX PHEMOB U CIIOCOOOB BO3/IEHCTBUSI HA MHO-
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TOYUCJICHHBIC O6II.[€CTB€HHI)IC OTHOIIEHU S, BXOOAINE B TPEAMET I'paXAaHCKOI'O IIpaBa. OIIHaKO, KaK
HEBO3MOXHO MEPECUUCIIUTL BCC O6H_[€CTB€HHI)IC OTHOIIEHHW A, BXOOAIINC B MPEAMET I'paKIaHCKOI'O
mpaBa, TaKk HCBO3MOKHO U MPUBECTHU BCE IIPUEMBI U CHOCO6]:»I BOBIICfICTBI/IH Ha HUX, TPUMEHACMBIC
B TpakJIaHCKOM TipaBe. [103ToMyTakoe MoHSATHE OTPaCcIeBOro MeToa HEMPUTOTHO ISl UCTIONb30Ba-
HUSI €r0 B KQUeCTBe KPUTEPUsI pa3rpaHUICHHUsI OTpaciell pOCCHICKOro mpaBa. MeTof Kak KpUTEepHid,
VHIBUIYATTM3UPYIONIUN TPakJIaHCKO-TIPABOBYIO OTPaciib B CHCTeME POCCHUMCKOTO TpaBa, JIOJKeH
XapaKTepU30BaThCs TOIMBKO OTHOM YePTOM, HO TAKOM, KOTOpas MPUCYIIA OO0 HOpME Ipak IaHCKOTO
npaBa. B kauecTBe TaKOU YepThl M BBICTYIAET I0PUANIECKOE PABEHCTBO CTOPOH.

§ 2. OTrpannyeHue rpakJaHCcKOro
IpaBa 0T CME:KHbIX OTpacJieil npasa

I'paxkjaHcKoe M agMUHHUCTpaTMBHOE IpaBo. [IpeicraBieHune o rpaxIaHCKOM IpaBe Oyaer
Oosiee MOJHBIM U ICHBIM B CIIy4yae ero YeTKOro M MOCJeJOBAaTeIbHOIO Pa3MeXeBaHUsA C IMPUMBbIKA-
IOIIMMHA K HEMY MHBIMH OTpacisMu npasa. JlioOasi IesTeIbHOCTh YeloBeKa TpeOyeT OrpenesieH-
HOIl opranu3aumu. [lostomy B moboii cdepe NesaTeTbHOCTH YeloBeKa HeM30eKHO CKIIAIbIBAIOTCS
OpraHU3allMOHHbIE OTHOIIEHUs. Te OpraHM3alMOHHbIE OTHOLLIEHUS, KOTOpble BO3HUKAIOT B cdepe
IIPOM3BOJICTBA, pacHpeiesieHuss, 0OMeHa WM NOTpeOleHrs], CaMbIM TECHBIM O0Opa30OM CBSI3aHBI C
BO3HMKAIOLIMMU TaM K€ MMYIIECTBEHHO-CTOUMOCTHBIMM OTHOLIEHUAMU. Tak, AJ1s 3aHATHSA CTPOU-
TEJIbHOH JeATeIbHOCTBIO HEOOXOAMMO MOITYUYHT JIMIIEH3HUIO OT KOMIIETEHTHOI'O OpraHa rocy/1apCTBeH-
Horo ympasieHus. [1o3ToMy Mexy CTPOMTENbHOM OpraHu3alvell U OpPraHoOM TOCYAApCTBEHHOIO
yIIpaBJIeHUs] BOBHUKAET OPraHW3allMOHHOE OTHOLLIEHUE IO MOTYUYEHHUIO JIMLEH3UU, TECHO CBSI3aHHOE
C MMYLIECTBEHHO-CTOMMOCTHBIMU OTHOILLIEHUSIMH, B KOTOpPBIE BCTYAET CTPOUTEbHASI OpraHU3aLus
B IPOLIECCE BBINOJIHEHUSI CTPOUTENIBHBIX padoT. OJHAKO MpHUPOa OPraHU3ALMOHHBIX OTHOLIECHUI
npefonpeneNsieT uX MpaBoBOe PEryIMpOBaHHUE TOCPEACTBOM OOS3BIBAIOIIMX MPEIUCAHUN, OMHUpPa-
IOLIMXCS Ha BJIACTHBIE MOJTHOMOYMS OpraHa rocylapCcTBEHHOro ynpasieHus. [ToatoMy ckiiabiBaio-
Mecs: B pa3iIMYHBIX c(pepax AesITeIbHOCTH YeJIOBeKa OpraHu3allMOHHBIE OTHOIICHHSI, KaK Obl TECHO
OHM HU ObUIM CBSI3aHbl C UMYIIIECTBEHHO-CTOMMOCTHBIMM OTHOILEHUSIMHU, PETYJIMPYIOTCS HOpMaMu
aIMMHUCTPATUBHOIO IpaBa, B KaropoM NpUMEHseTCs MeToJ, BJacTU-NogquMHeHus. Tak, HopMamu
aIMMHUCTPATUBHOI'O [IPaBa PEryJupyloTcs OTHOLIEHUSI MKy COOTBETCTBYIOIIMMHU KOMUTETaMH IO
YIIPaBJIEHUIO TOCYJAPCTBEHHBIM MMYILECTBOM U HAaXOIALIMMUCSH B UX BEJEHUM rOCYJapCTBEHHBIMU
YUPEKIECHUAMHU 0 HAJEIEHHIO MOCIETHUX HEOOXOAUMBIM UMYIIIECTBOM.

I'paxxjaHckoe U TpyIoBOe MpaBo. [[1s pasrpaHuyeHMs] IPaxAaHCKOrO M TPYAOBOIO IpaBa
[PUHLIMIINATIBHOE 3HAUYEHUE MMEET TO OOCTOATENBCTBO, YTO B COOTBETCTBUHU CO CJIOKMBILIEWCS B
Halledl cTpaHe Tpaauuuen pabouas CHja He MPU3HABANACh, a 3a4acTylo U ceivac He MpU3HaeTcs
TOBapoM. B cuity 3TOro mosaraior, 4TO MMYLIECTBEHHbIE OTHOLIEHHS, BO3HUKAIOLIME B pe3yJbTare
HaiiMa paboueil CHIIBbI, He HOCAT CTOMMOCTHOTO Xapaktepa. [109ToMy MX mpaBoBOe pery;MpoBaHHe
JOJKHO OCYILECTBIIATBCS OCOOOM CaMOCTOSAITENIbHOM OTPacblo TPYJOBOIO IIPaBa.

Onnaxko 1o Mepe nepexoysia K ppIHOYHOM SKOHOMUKe 1 (hOPMUPOBaHMSI PHIHKA Tpy/ia Bce Ooliee
SIBCTBEHHO IPOCMATPUBAETCSl TOBAPHbIA XapaKTep OTHOIIEHWH, BO3HUKAIOIIMX MO MOBOAY TPYHO-
BOW JeATeJbHOCTH 4esioBeka. [103ToMy yka3aHHbIe OTHOILIEHHUs, B IPUHLIMIE, JAOJUKHBI BXOAUTH B
IpeAMeT IPaXJaHCKOro MpaBa M PEryIvpoBaThCsl COOTBETCTBYIOLUIMM CTPYKTYpPHBIM IOApa3elie-
HHUEM I'paXJaHCKOIO 3aKOHO/IATEeIbCTBA.

B Hacrosee ke BpeMs B cpepe IPaBOBOro peryjIMpoBaHKs TPYAOBbIX OTHOLIEHUI UCTIONb3Y-
I0TCS JIMILIb HEKOTOPBIE T'PakJaHCKO-IIPABOBBIE JIEMEHTHI U COXPAHSETCS UCTOPUYECKHU CJIOKUBILIA-
sICs1 TPAKTHKA MPABOBOTO PETry/IMPOBaHMSI TPYIOBBIX OTHOLIIEHUH Oe3 yueTa X CTOMMOCTHOTO Xapak-
tepa. [locnennee siBnsercs onHOM U3 Npu4rH Hea(h(PEKTUBHOCTH Halllero npousBojacTsa. Hecmorps
Ha 9TO, NPAKTUKA MPABOBOIO PETYJIMPOBAHMS TPYAOBBIX OTHOLIEHUI 0€3 yuyeTa UX CTOMMOCTHOIO
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XapakTepa HaXOIUT CBOE TEOPETUIECKOe 0OOCHOBAHKE B TIOJABJIAIONIEM OOJBIIMHCTBE padoT mpe-
CTaBUTEJIEN HayKW TPYAOBOTO IpaBa.

I'pasxnanckoe u npuponopecypcooe npaso. [Tockonbky 3emiis, ee Heapa, Jieca, BOJbl U Apyrue
MPUPOIHbIE OOBEKTH HE CO3JaHbl TPYAOM YEJIOBEKa, a JaHbl €My CaMOU MPUPOIOH, I0Iroe BpeMs
CUMTAJIOCh) YTO BO3HHUKAIOIIUE IO MOBOAY MPUPOAHBIX OOBEKTOB OTHOIIEHUS TaKKe JIUIIEHBI CTOM-
MOCTHOTO MPHU3HAKA W TIOITOMY JOJIKHBI PEryJMpOBaThCs HOpMaMU OCOOOH OTpaciv, UMEHyeMOi
MIPUPOIOPECYPCOBBIM MpaBoM. B HacTosiiiee BpeMst 3eMJIsl ¥ ApyTrue MpUpOIHbIe OObEKTHI BTATHUBA-
I0TCSI B TOBAPHBIF 00OPOT, ¥ CKJIA[IBIBAIOIIMECS TIO TIOBOLYy MX UMYILECTBEHHbIE OTHOIIEHHUS ITPUOO-
PETa0T CTOMMOCTHBIN XapaKkTep, BKJIOUAsCh TEM CaMbIM B IPEAMET rpaxkJaHckoro npasa. [loareep-
xaenueM Tomy cinykuT riaBa 17 'K «IIpaBo coOCTBEHHOCTH U IpyrHie BELHbIE PaBa Ha 3eMITIO».

I'pasxnanckoe u ¢puHaHCOBOE MpaBo. VIMyIIeCTBEHHbIE OTHOLIEHUS, KOTOpblE BO3HHMKAIOT B
poLecce AeATEIbHOCTY OPraHOB F'OCYAAPCTBEHHOTO YIIPABJIEHUS B CBSI3U C HAKOIUIEHUEM JEHEKHBIX
CPEICTB U paciipe/ie/IeHUeM UX Ha OOIIEerocy1apCTBEHHbIE HYK/IbI, JIMIIIEHB CTOMMOCTHOTO ITPU3HAKA.
B pamkax yka3zaHHBIX OTHOUIEHUI JEHbIM HE BBICTYIAIOT KaK MEpa CTOMMOCTH, @ BBIITOJHSAIOT (PyHK-
IIMIO CPeICTBA HAaKOIUIeHHU 1. VIX ABMKEHUE OCYILECTBIISIETCS MO MPSIMBbIM O€39KBUBATICHTHBIM CBSI3SIM,
HE HOCSIIIIMM B3aMMOOLIEHOUHOTO, a CTJIO OBITh M CTOMMOCTHOTO XapakTtepa. [loatomy yka3zaHHbIE
MMYIIECTBEHHbIE OTHOLLEHHUS PETYJIMPYIOTCS HOpMaMH (PMHAHCOBOT'O MpaBa. JTO HAILIO OTPaXeHHe
B 1. 3eT. 2 'K, B KOTOpOM IpesycMOTPEHO, YTO K MMYILECTBEHHbIM OTHOILEHUSIM, OCHOBAaHHBIM
Ha aJIMMUHUCTPATUBHOM MJIM MHOM BJIACTHOM IOJYMHEHUU OIHOW CTOPOHBI APYroil, B TOM YMCIE K
HAJIOTOBBIM U JIPYTUM (PMHAHCOBBIM M aJMUHUCTPATUBHBIM OTHOLIEHUSIM, I'PaXkIaHCKOE 3aKOHOA-
TEJIbCTBO HE MPUMEHSIETCS, €C/IM MHOE HE IIPEAYCMOTPEHO 3aKOHOIATEILCTBOM.

Bwmecre ¢ TeM Mexk 1y BIaCTHBIM OPraHOM rOCY/IaPCTBEHHOTO YIPaBJIEHUS U yYACTHUKOM I'pax-
JaHCKOTO 000POTa MOTYT CKJIaIbIBAThCSI TPABOOTHOIIEHHSI, OCHOBAHHBIE HE TOJIBKO Ha BJIACTHOM MO/
YMHEHUM OJIHOW CTOPOHBI JIpyroi, HO U Ha I0pUANYECKOM PAaBEHCTBE CTOPOH. B mocnenHem ciyvae
K YKa3aHHBIM [IPaBOOTHOILLIEHUSIM [TPUMEHSIIOTCSI HOPMBI TPk IaHCKOTO, a HE HAJIOTOBOI'0, (pMHAHCO-
BOI'O WJIM MHOTO aJMUHUCTPATHBHOIO 3aKOHO/IATEIbCTBA. Tak, B Cllyyae NpUYMHEHUS Bpela UMYILe-
CTBY IOpPHIMYECKOTO JINIA paAOOTHUKOM HAJIOTOBOW MOJUIMU IPH UCTIOMTHEHNH UM CBOUX CITYKEOHBIX
00SI3aHHOCTE! MEX]ly COOTBETCTBYIOIIMM OPraHOM HAJIOTOBOW IMOJUIIMM U YKa3aHHBIM IOpUAnYe-
CKHUM JIULIOM CKJIa/IBIBA€TCsI UMYILLIECTBEHHOE MPABOOTHOLLEHKE, B pAMKaX KOTOPOro OpraH Hajoro-
BOU MOJMIMU He 00J1a1aeT BJACTHBIMH TTOJTHOMOUYHMSIMH M HAXOIUTCS B IOPUINYECKH PABHOM I10JIO-
KEHUU C OpraHM3alfel, KOTOpor ObLT MPUYMHEH UMYIIECTBEHHBI Bpel paOOTHUKOM HAJIOTOBOM
MOJTALIUM.

Huckyccust o ceMeitHOM MpaBe. CeMbsl TIPEACTABISAET COOON SKOHOMHUECKYIO SYEHKY OOIIe-
crBa. [loaToMy Me:xy 4ieHaMU CEMbH HE MOTYT HE YCTaHABJIMBATHCS UMYILIECTBEHHbIE OTHOIIEHUS.
OpHako xapakTep 3TUX OTHOUIEHUI MOJIyYWl Pa3IMYHyIo OLEHKY B JuTepatrype. B ycinoBusix coum-
ATMCTHYECKOTO 00IIecTBa OOMBIIMHCTBO aBTOPOB MPUIILIO K BHIBOLY O TOM, UTO CKJIA/IBIBAIOIINECS
MEX/1y YIeHAMU CEMbU UMYIIECTBEHHbIE OTHOILICHUS B CHUTY UX Cyry0O JIMYHOTO XapakTepa yTpauu-
BaIOT CTOMMOCTHBII MTPU3HAK U TIOTOMY JIOJKHBI PETYIMPOBAThCS HE TPakJaHCKUM IIPABOM, a 0CO-
001 CaMOCTOATETFHOM OTPACITBIO — CEMEWHBIM ITPABOM.

Bo MHOroM maHHbIN BBIBOI ObLT MPEAONpEeeH CTPEMIICHUEM MOAYEPKHYTh Ka4eCTBEHHOE
paznruue Mexa1y CeMEHHBIMU OTHOIIEHUSIMU B COILIMAIMCTUYECKOM U OypKya3HOM OOIIIECTBE.

ITo mepe nepexosa K ppIHOUHOM SKOHOMUKE XapaKTep MMYIIECTBEHHBIX OTHOIIEHHI, BOBHUKA-
IOLMX MEX]JY WIEHAMHU CEMbU, MEHsSETCS. B yclIoBUSX pPHIHOUHOW 9KOHOMMKHM MMYIIIECTBEHHO-CTO-
MMOCTHBIE OTHOIICHUS YCTaHABIMBAIOTCS MEK]y BCEMH yYaCTHUKAMH TpakIaHCKoro odopora. He
COCTaBJISIIOT UCKJIIOUYEHUS Y UMYLIECTBEHHbIE OTHOLIEHUS MEKAY WIeHaMUu ceMbu. JINUHbI Xapak-
Tep B3aMMOOTHOIIIEHUI MEXKIY WIEHAMH CeMbH AEHCTBUTENILHO HAKJIAIBIBAET OCOOBI OTIIEYAaTOK Ha
BO3HUKAIOIIME MEXy HUIMUA UMYILECTBEHHbIE OTHOILIEHHS, HO HE MEHSIET UX MPUPObI, MPeoIpe-
JeJIEHHOM TOBapHBIM XapaKTepoM IPOU3BOACTBA. B mpoTUBHOM cilyuyae cembs He
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MOXET BBIOJHATH (PYHKIMIO SKOHOMUUYECKOW STYEHKH 0OIIecTBa, OCHOBAHHOTO HA TOBAPHOM
Mpou3BOACTBE. IMyIlleCTBEHHbIE OTHOILIEHUS, CKJIA/IBIBAIOIINECS BHYTPU SKOHOMUYECKOW SYEHKU
o0IIecTBa, He MOT'YT KaueCTBEHHO OTIMYAThCS OT MMYIIECTBEHHBIX OTHOIIEHUH, TOCHIOACTBYIOIINX
B JaHHOM oo1iectBe. [103TOMy MMyIIlECTBEHHBIE OTHOIIEHHUS] MEXIy WIEHAMU CEMbH B YCIIOBHUSIX
PBIHOYHOM SKOHOMHKH HEM30ekKHO MPUOOPETAI0T CTOMMOCTHBIN XapakTep. [lonTBepxacHueM TOMy
CITy’KaT MOCJIeJHUE U3MEHEHUS B CEMEMHOM 3aKOHOJATENIbCTBE, CBA3aHHBIE C PACILIMPEHUEM Cepbl
IPaXJaHCKO-IIPAaBOBOIO MHCTPYMEHTApUs B PErYJMPOBAaHUU CEMEWHBIX OTHOLIeHUH. Tak, B cOoOT-
BetcTBUM ¢ HOBBIM CK P® noryckaercs 3ak/iioueHre OpaqyHOro KOHTPAKTa, BO3MOKHOCTD Tiepexoia
OT 00IIIell COBMECTHOM K OOIIIEH /101eBOW MM pas/ieNIbHOM COOCTBEHHOCTH CYNpyroB H T. 1. Cton-
MOCTHBIN XapaKkTep NUMYIIECTBEHHBIX OTHOIIEHUI MEsK/1y YIeHAMHU CEMbH 0OYCIOBIII TAKKe TIEPEBOJ
IIEJIOTO Psifia TPABOBBIX HOPM, KOTOPBIE TPAJAUITMOHHO «ITPOIMMCHIBAIUCH» B aKTaX OPaYHO-CEMEHHOTO
3akoHojaresnbeTBa, B ['K. (c1.31-41, 47, 256 u ap.). B3aumMoo1ieHOUHbIi XapakTep HOCST U JINYHbIE
HEMMYILECTBEHHbIE OTHOLIEHUSI C yYacTEM WIEHOB ceMbH. Hannunie B OTHOLIEHU X MEX1y YiIeHAMU
CEMbH U C UX YYaCTHEM MPEeIMETHOTO MPU3HaKa IrPpaxJaHCKOro MpaBa (B3aMMOOLIEHOYHBIN XapaKTep
OTHOITIEHUI ) HeM30EKHO MpeIonpeessseT HeOOXOAUMOCTh MPUMEHEHUSI K HUM OOIIUX HOPM I'pak-
naHckoro npasa. [Tostomy cr. 4 CK P® ycraHaBivBaer, 4yTo K UMYIIECTBEHHBIM M JINUYHBIM HEUMY-
IIECTBEHHBIM OTHOLIEHUSIM MEX 1y YWIEHAMU CEMbH, HE YPETYJIMPOBaHHBIM CEMENHBIM 3aKOHOAATEITb-
CTBOM, [IPUMEHSIETCS IPaXJAHCKOE 3aKOHOJATENILCTBO MOCTONBKY, TIOCKOJIbKY 3TO HE IPOTUBOPEYUT
CYIIECTBY CEMENHBIX OTHOILICHU.

C yuyeTom U3JI0)KEHHOTO MPEANOUTUTEIbHEE B HACTOSAIIEE BpeMs IO3ULIMS TeX aBTOPOB, KOTO-
pble paccMaTpUBAIOT CEMENHOE MPABO KaK BHYTPEHHEE CTPYKTYPHOE MOAPA3EICHUE IPakIaHCKOTO
npasa. [Ipu 3TOM 1O cBOoeMy JIorH4ecKkoMy 00beMy U CHel(pHKe ceMeiHoe MpaBo 00pa3yeT Hau-
Oosee KpyIHOe CTPYKTYpHOE MofIpa3ie/ieHue Ipax JaHCKOro MpaBa, UMEHyeMOe TIOIOTPACIIBIO TPax-
JAHCKOTO IpaBa.

§ 3. IIpuHIUNBI FPAaKIAHCKOT0 NMPaBa

IToHsATHE NPUHLMIIOB I'pakAaHCKOro Mpasa. [lof mpuHIMIaMyU rpaxJaHCKOro IpaBa MOHMMa-
I0TCSI OCHOBHBIE HauaJla I'pak JaHCKO-IPaBOBOT'O PEryJIMPOBaHKs OOLECTBEHHbIX OTHOIEHU. [TpuH-
LIMITbI FPAXKIAHCKOTO IIpaBa MPOHU3BIBAIOT BCE I'PakJaHCKOE 3aKOHO/ATENILCTBO, OTpakasi ero Hauoo-
Jiee CylllecTBeHHbIe cBoicTBa. [ToaToMy npaBusibHOE IOHUMaHUE U TPUMEHEHHE HOPM I'PakIaHCKOTO
3aKOHOZIATE/ILCTBA BO3MOKHO TOJIBKO C YYETOM OOLIMX MPUHLIMIIOB IPaXJAHCKOIO IpaBsa.

ITpuHLMIBI TPaXk JAHCKOTO MTpaBa He TOJIBKO MPOHU3BIBAIOT HACKBO3b BCE I'PAXk JAHCKOE 3aKOHO-
JaTeNIbCTBO, «PACTBOPSISICH» B €TI0 MPABOBBIX HOPMAX HO U, OYy4r «M3BJICUYSHHBIMU» U3 BCEH MACChl
IPak/IaHCKOTO 3aKOHOZAATENIbCTBA, HAIIUIM CBOE HenocpeacTBeHHoe oTpaxeHue B cT. 1 I'K. 3Haue-
HHE TaKOro 3aKOHOJATEIbHOIO pellieH! s TPYAHO NEPEOLeHNTh. 3aKOHOAATEIbHO 3aKPETJIEHHBIE B CT.
1 T'K npuHUMObBI rpakAaHCKOrO IpaBa MOTYT HEMOCPEICTBEHHO MTPUMEHSTHCS P PEryJIMpOBaHUN
OOIIECTBEHHBIX OTHOIIEHUH, BXOIAIIMX B MPEIMET IPakAaHCKOro Mpasa. B 4acTHOCTH, PUHITMIIBI
IPakIaHCKOT'O MpaBa MPUMEHSIOTCS, €CJIM €CTh POOEJIbl B IPak/IaHCKOM 3aKOHOZATE/IbCTBE U BO3-
HHUKaeT HeOOXOIMMOCTh B IMPUMEHEHHH aHAJIOTMM NpaBa. DTO O3HAYAET, YTO JJISl PEryJMpOBAHUS
OOIIIECTBEHHBIX OTHOLIEHUH, HE YPEryJIMPOBAHHBIX KOHKPETHON HOPMOIA IPpakIaHCKOTO ITpaBa, pH-
MEHSIOTCSl OCHOBHBIE Hayasla IPakAaHCKOTO 3aKOHOJATENbCTBA, TO €CTh MPUHLMUIBI I'PakJIaHCKOTO
npasa. K TakuM npuHIMnaM rpaxJaHCKOro npaBa OTHOCATCS ClIeIyIOIIue:

1. ITpuHLIMT JO3BOIMTEIBHON HAMPABJIEHHOCTHU I'PaXkJaHCKO-IIPABOBOIO PEryIMPOBaHUS.

2. IIpyHIMT paBeHCTBA MTPABOBOTO PEXMMA /ISl BCEX CYOBEKTOB I'PaskIaHCKOTO IpaBa.

3. IIpyHUMIT HEAOMYCTUMOCTH MPOU3BOJIBHOTO BMEIIATEIbCTBA B YACTHBIE JIeJIa.

4. ITpyHLIMI HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH.

5. IlpuHuun cBoOOIB! 1OroBOpA.
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6. [TpuHIMI CBOOOIHOTO TIEpeMEIICHUS] TOBAPOB, YCIYT U (PMHAHCOBBIX CPEJICTB HA BCEH Tep-
putopuu Poccuiickoit ®eneparyu.

[TpuHIMN NO3BOMTEIHHON HAITPABIEHHOCTH TPk JAHCKO-TIPABOBOTO PEry/IMpOBaHusl. 3Have-
HHE JAHHOTO IPUHIIMIIA B YCJIOBHSX PHIHOYHONM SKOHOMHUKH YPE3BBIYAIHO BEJIMKO. PIHOUHAS 9KOHO-
MHKa MOXET YCTIEIITHO Pa3BUBAThCSI TOJILKO B TOM CITy4ae, €CI CyOBEeKThI IPaskIaHCKOTO TpaBa o0ia-
JaI0T HEOOXOAMMOW CBOOOION, MPOSBIISAIOT MPEANPUMMYNBOCTD, MHUIIMATUBY M UHYIO aKTUBHOCTb
B cepe rpakaaHckoro odoporta. [locnenHee 66110 ObI HEBO3MOKHO O€3 BOILIOIIEHHOTO B HOpMax
IPaskIAaHCKOTO TIpaBa MPUHIIMIIA I03BOIUTEIbHON HAIIPaBJIEHHOCTHU I'PaKIaHCKO-TTPABOBOTO PEryIIu-
pOBaHUsI OOIIECTBEHHBIX OTHOMIEeHU. Conepikanmecs: B IpaXJAaHCKOM 3aKOHOATEIbCTBE HOPMBI
npaBa choOpMyJIMpOBaHbl Ha Oa3ze OOIIEro MpaBuia: «pa3pelieHo BCe TO, YTO He 3allpelieHo 3aKo-
HOM». B COOTBETCTBHM C 3THM MPABUIIOM CYOBEKTHI IPaXkJaHCKOTO IpaBa MOTYT COBEpIIATh JTIOObIE
IENCTBUS, HE 3allpellieHHble 3aKOHOM. B YacTHOCTH, rpak/iaHe U I0pUIUYecKHe JIIA, Ha/IeIeHHbIE
o01Iel MpaBOCIIOCOOHOCTHIO, MOTYT 3aHUMATHCS JTIOOBIMUA BUIAMU TPEIIPUHAMATEIHCKOW U MHOU
JeSITeIbHOCTU, He 3ampelieHHoN 3akoHoM (cT. 18, 49 T'K).

Jlpyrium nposiBJIeHUEM paccMaTpUBAeMOro PUHIIMIIA SBJISIETCS TO 00CTOSATEIbCTBO, YTO OOJIb-
IIMHCTBO HOPM I'PaXAaHCKOTO MpaBa HOCUT AUCTIO3UTUBHBIN XxapakTtep. [IpuMeneHne STux HopM Bce-
1IeJI0 3aBUCUT OT YCMOTPEHUSI yYaCTHUKOB I'PaXAaHCKOro 00opota. OHU MOTYT UCKJIIOUUTH ITPUMe-
HEHHE IMCTIO3UTUBHOW HOPMbI K CBOMM OTHOIIIEHHSIM, MOTYT U3MEHHUTD €€ COIEpXKaHKe B IIEJIOM HJTH
KaKOW-JIM00 ee 4acTy U T. . biarogaps Tomy, 4TO B OCHOBE TPk JAaHCKOTO 3aKOHOATEILCTBA JIeKAT
JWCTIO3UTUBHBIE HOPMBI, CyOBEKTHI TPk JAHCKOTO MpaBa MOTYT PeaM30BBIBATH CBOIO MPABOCIIOCO0-
HOCTb 10 CBOEMY YCMOTPEHHMIO, IIPUOOPETaTh CyObEKTUBHBIC MpaBa WM He MPHUOOPETaTh UX, BHIOU-
paTh KOHKPETHBIN CHOCOO MX MPUOOPETEHUsI, PEryJMpoBaTh MO CBOEMY YCMOTPEHHUIO COIepKaHue
MIPABOOTHOIIIEHHSI, YYACTHUKAMK KOTOPOTO OHM SIBJISIIOTCSI, PACTIOPSIKATHCS MPUHAICKAIUMUA UM
CyOBbEKTUBHBIMH TpaBaMH, NMPUOETraTh WM He MpHOerath K MepaM 3alllUThl HAPYIIIEHHOTO MpaBa U
T. 1.

CyOBbeKThI rpaXJaHCKOTO IPaBa MOTYT MPHOOPETATh MpaBa v BO3JIaraTh Ha ceOst 00sS3aHHOCTH,
HE TOJIbKO MPEAyCMOTPEHHBIE 3aKOHOM M WHBIMU MTPABOBBIMHU aKTaMH, HO U TaKue TpaBa U 00s13aH-
HOCTH, KOTOpbIE He MPeyCMOTPEHbI I'PaXkJAHCKIUM 3aKOHO/IATEILCTBOM, €CJIM OHU HEe MPOTHBOpPEeYaT
OO0IIMM HavyaJlaM U CMBICITY I'pakIIaHCKOTO 3akoHOaTesbeTBa (cT. 8 T'K).

Haubonee sddextriBHOE pa3BUTHE TI'paXAaHCKOTO 00OpOTa MPOUCXOOUT TOTJAA, KOTAa €ro
YUYACTHUKU BCTYNAIOT B OTHOILIEHUS APYT C IPYTOM M OCYILIECTBIISIOT CBOIO AEATEbHOCTh B paMKax
STUX OTHOIIEHUH B COOTBETCTBUHU CO CBOMMH MHTEPECAMHU, BOIIOMIEHHBIMH B MPUHAICKAIIIX UM
npaBax. C y4eToM 3TOro rpakaaHCcKoe 3aKOHOJATEIbCTBO YCTAHABIMBAET, YTO CYOBEKTHI IPaXkaaH-
CKOTO TpaBa Mo CBOEMY YCMOTPEHHUIO OCYIIECTBIISIOT MPUHAIEKAIINE UM I'PpakIaHCKKe MpaBa (T1.
1 c1. 9 T'K). YceMoTpeHne cyObeKTOB I'pakJaHCKOTO MpaBa MPH OCYIIECTBICHUH MMPUHAIJICKAIITUX
MM TIpaB OIUPAETCS TOINBKO Ha MX UMYIIIECTBEHHbIC 1 MHbIe MHTepechl. HUKTO He BIpaBe TUKTOBAThH
YUYaCTHUKAM I'PaKIaHCKHUX MTPABOOTHOIIEHHH, KaK OCYILIECTBIIAThH MPUHAIEKAIIIE UM MTpaBa.

Bwmecte ¢ Tem cBOOO/Ia YCMOTpEHHUsI YYACTHUKOB I'PaKIAHCKMX MPABOOTHOIIEHUI He Oe3rpa-
HUYHA U CYIIECTBYET B OMNpENENICHHBIX IOPUANYECKUX pamkax. [lecTByolee 3aKOHOAATENbCTBO
YCTaHABJIMBAET COOTBETCTBYIOIIME TPeesbl OCYIIECTBICHUs IPakKAaHCKUX TMpaB. Tak, B COOTBET-
crBum ¢ 1. 1 c1. 10 'K He pomyckaercs ucnonb30BaHUE IPakJaHCKUX MIPaB B LEJISAX OrPaHUYEHUS
koHKypeHuuu. B n. 3 cr. 55 Koncrutyuuu P® u n. 2 cr. 1 I'K ycraHoBieHo, 4To rpaxiaHckue
MpaBa MOTYT OBbITh OTPAaHUYEHBI HA OCHOBAaHUY (DeAepaibHOTO 3aKOHA TOJILKO B TOM Mepe, B KaKOW 3TO
HEOOXOIMMO B IEJISIX 3aIIUThl OCHOB KOHCTUTYLIMOHHOTO CTPOsi, HDABCTBEHHOCTH, 3[I0POBbsI, TIPaB
Y 3aKOHHBIX MHTEPECOB IPYTHX JIUII, o0ecriedyeHrst 0OOPOHBI CTPaHbl U O€30MaCHOCTH FOCYAapCTBa.
B 3Tux HOpMax HaXOAMUT OTpakeHHe HauOoJiee ONTHUMAIbHOE COYETAaHWE YACTHOTO M MyOIMYHOrO
MHTEpeca B TPaXJaHCKOM OOIIIECTBE.

Y4acTHUK rpakIaHCKOTO MPABOOTHOIIEHUS] MOKET BOCIIOb30BATHCS MPUHAIJICKAIIAM eMy
MIPaBOM, a MOXET M He BOCIIOJIb30BaThCsl, OTKA3aBIIUCh OT €ro ocyiiecTtsieHus. [Ipu sTom oTkas
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rpaxJaH U I0OPUIUYECKUX JIML] OT OCYILECTBJICHUS PUHAMJIEKAIMX UM IIPaB HE BJIEUET MpeKpaile-
HUSI 9TUX TIPaB, 32 UCKJIIOUEHUEM CITy4daeB, IPelyCMOTPEHHBIX 3aKoHOM (1. 2 cT. 9 I'K). B yactHoCTH,
HE TMpeKpalaeT CyIeCTBOBaHUs MpaBa Ha CyAeOHYIO 3alUTy HAPYIIEHHOTO I'PakJIaHCKOTrO IpaBa
OrOBOpKA, ClIeJIaHHAs1 CTOPOHAMU B JIOTOBOPE O TOM, YTO BCE Pa3HOIJIACUSI MEX/y HUMHU PELIaloTCs
MyTeM MeperoBopoB 0e3 oOpareHus B Cy/l 3a pa3pelieHreM BO3HUKIIIETO CIIopa.

[TockomnbKy ocyliecTBIEHHE U 3al1Ta MPaKJAHCKUX ITPaB 3aBUCAT OT YCMOTPEHUS YYACTHUKOB
IPakIaHCKOTO 000pOTa, OpPraHbl TOCYAAPCTBEHHOM BJIACTH M MECTHOTO CAMOYIIPABJICHUS, a TaKKe
MHbIE JIMLA HE BIIPaBE MOHYX/1aTh YYaCTHUKOB I'PAKJAHCKUX MPABOOTHOLIEHUI K OCYILECTBJIEHUIO
WM 3aIIUTe UX CyObeKTUBHBIX TpaB. [IpaBoBbIe aKThl TaKke HE MOTYT YCTAHABIMBATH O0S3aHHOCTD
YUYaCTHUKOB I'PaXKJAHCKMX MTPABOOTHOIIEHUI 110 OCYIIECTBJICHUIO WM 3alUTE MPUHAJIEKAIINIX UM
1paB ¥ TeM OoJiee BBOAUTH CAHKIIUU B OTHOILICHUH TEX JIUII, KOTOPBIE HE MPEIbsIBIISAIOT HCKH O 3alUTe
HapYUIEHHBIX I'PaKJAaHCKUX IPaB, KAk 3TO UMEJIO MECTO B HEAAJIEKOM MPOIIOM.

[MpuHIMN paBeHCTBA MPABOBOTO PEXUMa ISl BCEX CYOBEKTOB I'PakJAHCKOTO MpaBa. DTOT
MPUHIIMI O3HAYaeT, YTO HU OJMH CyOBEKT B IPaXJaHCKOM IpaBe He 00agaeT KaKuMHU-JTHOO Tpe-
MMYIIECTBAMH Tiepe]l JPYTUMH CyObeKTaMHU TpaskJIaHCKOro mpapa. OIHUM U3 MPOSIBJICHUN YKa3aH-
HOT'O IIPUHIIMIIA SIBJISIETCS TO, YTO OJIHU M T€ K€ HOPMBI [TpaBa paclipOCTPaHSIOTCS Ha OTHOLIEHUS C
y4JacTUeM T'pak/IaH U Ha OTHOIIICHUS C yJacTheM opranmusanuii, Poccuiickoit ®enepaimu, CyObeKTOB
Poccuiickoit Penepaniy 1 MyHUIMIIAIBHBIX 00Pa30BAHHM.

STOT NPUHLIMI MTPOXOAMUT YEpe3 BCE CTPYKTYPHBIE MOAPA3JEICHUs IPaXIAHCKOIO 3aKOHO/A-
TEeJbCTBA. TaK, €Cli B paHee JEWCTBOBABILEM 3aKOHOATEIbCTBE IPELyCMaTpUBAJIOCh [1BA CPOKA
WCKOBOW JJAaBHOCTHU: TPM Tofia [UIsl OTHOIIEHWH C y4acTHUEM IpaxJaH U OJUH IO 1JIsi OTHOILEHUN
MEX/y OpraHu3alisIMU, TO B HBIHE JIEMCTBYIOIIEM 3aKOHO/ATEIbCTBE 3aKPEIUIEH eUHbIN IS BCEX
CyOBEKTOB I'pakJAaHCKOrO IMpaBa TPEXTOAMYHBIA CPOK MCKOBOHM JAaBHOCTH. B momoTpaciu «mpaBo
COOCTBEHHOCTH W JIPYTHE BEIHbIe TTPaBa» STOT MPUHIUI BOIUIOIIEH B MPABWIE O TOM, YTO IpaBa
BCEX COOCTBEHHMKOB 3allWIIAIOTCS paBHBIM 0Opa3oM (11. 4 ct. 212 I'K), uTo BHec/Io cyiecTBeHHbIe
M3MEHEHH s B paHee JIeCTBOBaBIIIEe 3aKOHO/IATEIbCTBO, IPEelyCMaTPUBABILIEE MMOBBIIEHHYIO 3aIUTY
COIMAIMCTUYECKUX (DOPM COOCTBEHHOCTH.

[TpuHLMI HEOTTYCTUMOCTH MPOU3BOJIBHOTO BMENIATEIbCTBA B YacTHble jena. Copepxkarimecs
B IPaXJaHCKOM 3aKOHOZATEIbCTBE HOPMBI ITpaBa BbIPAXKaIOT B MIEPBYI0 OYEPE/lb YACTHbIE NHTEPECH
YUYaCTHUKOB I'PaXJAHCKOTO 000poTa. B COOTBETCTBUY C 3TUM B yKa3aHHBIX HOPMax BOILIOIIEH MTPUH-
LU HEJOIMYCTUMOCTH ITPOU3BOJIBHOTO BMEIIATEIbCTBA B YACTHBIE JIeJIa. DTO O3HAYAET, YTO OpraHbl
rOCy/IapCTBEHHOM BJIACTH 1 MECTHOTO CAMOYTIPABJIEHH S ¥ JIIOObIE MHBIE JIMIIA HE BIIPABE BMEITUBATHCS
B YaCTHBIE Jie1la CyObEKTOB IPaXkJaHCKOTO MpaBa, €CJIM OHU OCYILIECTBIISIOT CBOIO JIESITEIbHOCTh B
COOTBETCTBUM C TpeOOBAaHMSAMHM 3aKOHOJATENIbCTBA. Tak, OpraHbl TOCYIapCTBEHHOM BJIACTH M MECT-
HOT'O CaMOYTIpaBJIEHUs] HE BITPaBe yKa3blBaTh IPakAaHaM U IOpPUANYECKUM JIMLIaM, OCYLIECTBIISIIOIINM
MPEANPUHUMATENIBCKYIO IESITeIbHOCTD, KAaKMe TOBApHI (PadOThI, YCIIyT) UM MPOU3BOJNTH, HA KAKHUX
YCJIOBUSIX U 110 KaKUM LIEHaM UX peali30BbIBATh.

Crarbs 23 Koncturyuuu PO npenycmarpraeT npaBo Kax/10ro Ha HEIPUKOCHOBEHHOCTD YacT-
HOW XW3HU, IMYHYIO U ceMelinyio TaiiHy. B 1. 1 cr. I 3akona «O6 ungopmarmm, nHGOpMaTH3aLUH
¥ 3aIUTe MHQOpMALUI» COACPKUTCS 3arpeT Ha cOop, XpaHeHHe, UCTIONb30BaHUE U PACIPOCTpaHe-
HUe MH(POPMALIMK O YACTHOM KU3HHU.

Crnenyer uMeTh B BUJLY, YTO HE JOIYCKAETCS TOJIBKO IPOU3BOJIbHOE BMELIATENLCTBO B YACTHBIE
nena. B Tex ciydasix, KOrja yacTHble MHTEPECH BXOIAT B MIPOTUBOPEUHE C MYyOTMYHBIM UHTEPECOM,
IPaXJaHCKOE 3aKOHO/ATEIbCTBO JIOMYCKAET BMEILATE/IbCTBO B YAaCTHBIE JeJIa TpakaH U opuande-
CKHX JIMII. B 3THX Ccydasx B rpakJIaHCKOE 3aKOHOJATEIbCTBO BKPAIUIMBAIOTCS ITyOIMYHO-TIPABOBbIE
3JIeMEHTHI, €3 KOTOPHIX HE MOKET OOOMTHCHh HA OTHO I'pakAaHCKoe 00mIecTBo. Tak, B COOTBETCTBUM
c. 1 ct. 49 T'K oTnensHbIMU BUIAMU JIEATEILHOCTH, TIEPeUeHb KOTOPBIX OIMpPEeIsieTCsl 3aKOHOM,
IOPUIMYECKOE JIMIIO MOKET 3aHUMAThCS TOJIBKO Ha OCHOBAHUU CIIELUAJILHOTO pa3pelieHus (JULeH-
3UN).
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[TpuHIMI HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH. DTOT MPUHIIMI 3aKJIABIBAET OCHOBBI UMY-
IIECTBEHHOTO NOPSI/IKA B SKOHOMUKE. B COOTBETCTBMUM C 3TUM NMPUHLIMIIOM HOPMBI IPakJIaHCKOTO
npaBa 00eCcrevYrnBaT COOCTBEHHUKAM BO3MOKHOCTb CTAOMIIBHOTO OCYIIECTBJICHHSI IIPABOMOYMH 110
BJIa/ICHUIO, TIOJIb30BAHUIO U PACTIOPSKEHHIO TPUHAIJISKAIIMM UM UMYILECTBOM, Oe3 4ero HeBO3-
MOXHO (DYHKIIMOHHUPOBAHKE HE TOJbKO PHIHOYHOM, HO U, B IIPUHITHIIE, OO0 SKOHOMUKH. Hu onuH
CYOBEKT I'pakIaHCKOTO IpaBa HE MOXKET OBbITh JIMILIEH CBOEr0 MMYILIECTBA MHAUYe, YeM MO pelle-
Huto cyaa (m. 3 cr. 35 Koncturynmu P®). UpesBbuaitHO BaXXHBIM OOCTOSITEILCTBOM SIBJISIETCS TO,
YTO pelIeHue Cyla O MPEeKpAIleHUH MpaBa COOCTBEHHOCTH MOXET ObITh BBIHECEHO TOJIBKO B CIIy-
Yasix, MpsIMO MPEeAyCMOTPEHHBIX 3aKOHOM. [lepeueHb OCHOBaHMIA TIPEKpaIlieH s paBa COOCTBEHHO-
CTH TIOMUMO BOJIM COOCTBEHHUMKA, cofiepxkaruiics B cT. 235 T'K, sBseTcs] MCUepIbIBAIOIIIM U pac-
[IAPUTETIBHOMY TOJIKOBAHHIO HE MOAJIekUT. HOpMbI rpaJaHCKOTO MpaBa 3allyINaiT COOCTBEHHOCTh
rpask/iaH, IPUIMUECKHX JIUI] U JPYTUX CYOBEKTOB Ipa)JaHCKOTO MpaBa OT MOCAraTesIbCcTBa CO CTO-
POHBI JIIOOBIX JIMII, BKJIIOUasi OpPraHbl FOCYAAPCTBEHHOM BJIACTH M OPraHbl MECTHOTO CAMOYTIPABJICHHUS.

[puHIMN cBOOOIB! JOTOBOPA. DTOT MPUHIIMIT ITPEAYCMATPUBAET CBOOOLY YCMOTpEHUs CyOb-
eKTOB IpaKIaHCKOTO MpaBa Kak B BEIOOPE MapTHEPOB IO JJOTOBOPY, TaK M B BHIOOPE BU/IA IOTOBOPA
Y YCJIOBHIA, Ha KOTOPBIX OH OYJeT 3aKJIioueH. 3aKperuieHre 3TOro MpPUHIMIA B TPAXKJAHCKOM TpaBe
O3HAYaeT OTKAa3 3aKOHO/ATEJNIsI OT MOHYKJIEHHUs K 3aKJII0UEHHUIO0 JOrOBOpa Ha OCHOBE 0OSI3aTeNTbHBIX
11l CTOPOH IUIAaHOBO-aIMUHUCTPATUBHBIX AKTOB. DTO SIBJISETCS YPE3BbIYAHO BaXKHBIM B YCIOBUSIX
PBIHOYHOW SKOHOMUKH, HE JJOMYCKAIOIIEeH aIMUHUCTPATUBHOTO BMEIIATeIbCTBA B TPak JAHCKUI 000-
poT.

Bmecte ¢ TeM B OTAEIBHBIX CIydasix B OOIIECTBEHHBIX MHTEPECAaX B I'PaKJAHCKOM 3aKOHOJIA-
TEJIbCTBE UMEIOTCS U OTCTYIUIEHUS OT YKa3aHHOro npuHIuMIa. Tak, He JOMycKaeTcst OTKa3 KoMMepye-
CKOH OpraHM3aIiy OT 3aKJTI0UeHH s ITyOIMYHOTO JIOTOBOPA MPU HAIMYHUU BO3MOKHOCTH MTPEIOCTABUTD
MOTPEOUTENIO COOTBETCTBYIOIINE TOBAPDI, YCIYTH, BBITIOIHUTH JJIs1 HETO COOTBETCTBYIOIIHE PaOOThI
(m. 3 cT. 426 TK).

[MpuHIMN cBOOOAHOTO MepeMeleHusl TOBapOB, YCIYT M (PMHAHCOBBIX CPE/ICTB Ha BCeH Tep-
putopun Poccuiickoit Penepary. EnuHbIA PRIHOK HE TEPIUT KAKUX-IMOO BHYTPEHHUX TPAHUIL U
6apbepoB. [Tostomy cr. 8 Koncrturym P® u . 3 cr. 1 I'K ycraHaBi1MBaoT, 4TO TOBAphI, YCIyTrU
1 (pMHAHCOBBIE CPEJICTBA CBOOOHO TIepeMeIIaloTcsl Ha Bcell Tepputoprn Poccuiickont ®eneparium.
B cooTBeTcTBUM ¢ yKa3aHHBIM MPUHIMIIOM cyObeKThl Poccuiickoit denepanuu U Ipyrue Juia He
BIIPaBE YCTAHABJIMBATh KaKKe-JIMOO MECTHbIE MPABUIIA, TIPENSATCTBYIOIINE CBOOOJHOMY TiepeMelnie-
HUIO TOBApOB, YCIIYT U (PMHAHCOBBIX CPEJICTB B €IMHOM SKOHOMUYECKOM IpocTpaHcTBe Poccuiickoi
®eneparmu. Ha Beeit Tepputopun Poccuiickoit ®enepaiinyl 10KHBL ObITh OIHU U T€ K€ «IpaBUIa
UTPbI» MPU OCYILECTBJICHUH MPEAIIPUHUMATEIBLCKON WM MHOM JIEATENIbHOCTH, PEAIU3yeMOl B pam-
Kax rpaxJaHCKHUX IPaBOOTHOLICHUH.

Ha tepputopuu Poccuiickoin ®enepaiiny He JOIMYCKaeTCsl yCTAHOBJIEHUE TAMOKEHHBIX I'PaHMUI],
TMONUTMH, COOPOB M KAKUX-JIMOO UHBIX MPETATCTBHUM 1JIsT CBOOOJHOTO TIepeMeleHNsI TOBAPOB, YCIYT
1 (pUHAHCOBBIX cpelcTB. Tak, B cooTBeTcTBUU C M. 1 cT. 7 3akoHa «O KOHKYpPEHIIMM U OrpaHuyve-
HUHM MOHOTIOJIICTHYECKON JesITeJIbHOCTH Ha TOBAPHBIX PBIHKAX» HE JOIMYCKAeTCs U3JIaHUe aKTOB WJIH
COBEpIIIEHNE ICWCTBUH, YCTAHABIMBAIOLIMX 3aMIPETHl HA MPOJaKy (IOKYIKY, OOMeH, MpHOOpeTeHue)
TOBapoB U3 OMHOrO perrioHa Poccuiickoit depeparium, pecnyorKu, Kpast, 00JacTH, paiioHa, Toposa,
paiioHa B ropofie B IpyToi.

OrpanuyeHus nepeMelleHs] TOBApOB U YCIIYyT MOTYT BBOAUTBCS B COOTBETCTBUU C (peepasib-
HBIM 3aKOHOM TOJIBKO B TOM CJTy4ae, €CJIM 3TO HEOOXOAMMO it 0OecrieueHrs1 6e30MacHOCTH, 3aIUThI
KU3HU U 30POBbsI JIIOIEH, OXPAHBI IPUPOIBI U KYJIbTYPHBIX LieHHOCTel (cT. 74 KoHctutyimu P®).
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§ 4. Cucrema rpak/Janckoro npasa

IloHsATHE M 3HaueHME CUCTEMBI I'PaXIAHCKOro mpapa. Hopmbl rpaxaaHCKoro npasa, pery-
JIMPYIOIME Ha OCHOBE IOPUAMYECKOIO PaBEHCTBA CTOPOH MMYILECTBEHHO-CTOMMOCTHBIE U JINUHBIE
HEMMYIIIECTBEHHbIE OTHOILLEHU S, PACTIOJIOKEHBI HE XaOTUUHO, & HAXOASTCS B ONPEAEIEHHON CHCTEME.
Cucrema rpak/IaHCKOro IpaBa CKJIaAblBaeTCsi OOBEKTUBHO U MOKOMTCS Ha CHElU(PUUECKUX OCO-
OEHHOCTAX OOLIECTBEHHBIX OTHOLIEHWH, BXOAALIMX B MpeAMET IpakkJaHcKoro mpasa. [Ipu stom
o0IIMe CBOWCTBA MHOTOYMCIIEHHBIX OOIIECTBEHHBIX OTHOLIEHWH, BXOISIIMX B MPEeJMET I'pak/IaH-
CKOro IpaBa, NMpeonpeesaioT eJUHCTBO UX MPABOBOTO PEryJIMpOBaHMUs, a crielupruyeckue npu-
3HaKU KOHKPETHBIX BU/IOB 9TUX OTHOIIEHUH — Tu(pepeHIInaluio UX TPAaBOBOIO PEry/IMpoBaHusl.

CucreMHOe pacnoiokeHUe HOPM T'PakJaHCKOTO MpaBa UMEET He TOJIKO TEOPETUYECKOE, HO
Y BaXHOE MPAKTUYECKOe 3HAUeHHe KaK IJIsl PaBOTBOPYECKUX, TaK U ISl IPABOIPUMEHHUTEIbHBIX
opraHoB. B cilyyae npUHATHS HOBOTO HOPMATHBHOIO aKTa, COAEPKALIEro IpaxJaHCKO-IPaBOBbIE
HOPMBI, HEOOXOIMMO BBISICHUTb, HACKOJIBKO MX COIEpPKaHUE COIJIACYETCS C yXke CYILECTBYIOIIMMHU
IIPaBOBBIMU HOPMaMHM. DTO JIETKO CIeJIaTh, €CIM HOPMbI I'PaXk JAHCKOIO MpaBa PacIojokKeHbl B OMpe-
JEJNIEHHOW CHCTEME, U YPEe3BbIYaiiHO TPYIHO, €C/IM OHU HAXOAATCA B XaOTUYHOM COCTOSTHUU. OThIC-
KaTb U MPUMEHUTh K KOHKPETHOMY CJIy4yal0 COOTBETCTBYIOIIYI0 €My HOPMY I'pakJIaHCKOIo IpaBa
TaK:Ke JIerye, v 3TU HOPMbl CUCTEMATU3MPOBAHbI IO ONPE/IENIEHHBIM KPUTEPUSIM.

OO0mmas yacTh rpaxaaHcKkoro npasa. OTHOPOIHOCTh OOIIECTBEHHBIX OTHOIIEHHH, BXOISIINX
B IIpeIMET I'Pak[JaHCKOIo IpaBa, MO3BOJISET BBIACIUTh TaKUE HOPMbI MPaKJAAHCKOIO MpaBa, KOTO-
pble IPMMEHUMBI TIPH PETYJIMPOBAHUHN JIOOBIX UMYIIECTBEHHO-CTOMMOCTHBIX M JIMYHBIX HEUMYyIIe-
CTBEHHBIX OTHOIIEHUH. COBOKYITHOCTh 3TUX MPABOBBIX HOPM COCTaBJISET OOIIYI0 YacTh Ipask/JaH-
CKOro IpaBa. 3HaueHue OOILel YacTH B IPakJAaHCKOM IpaBe TPyAHO mnepeoleHnTb. OHa oTpaxaer
O/THOPOZIHOCTh TIPEIMETA OTPACIIEBOTO PETYIMPOBAHUS, CTYXKUT OOBEIUHSIONINM HaYaIOM JUIsS BCeX
OTpACJIEBbIX HOPM, BbIpakaeT OOIIHOCTb UX IOPUINYECKOro coaepxkanus. OOmmas yacth MO3BOJSAET
YCTPaHUThb Pa3HOOOH B MPABOBOM PETYJIMPOBAHUH CXOXKHUX 110 CBOEH MPUPOJIe OOIIECTBEHHBIX OTHO-
IEHUH 1 00eceYnTh HEOOXOAMMOE EMHCTBO I'PAKAAHCKO-TIPABOBOTO PETyIMPOBAHMUsI OOIIECTBEH-
HBIX OTHOLIEHUI, BO3HUKAIOIIMX B OTIAEJbHBIX cpepax AesATeTbHOCTH Ipak[aH U opraHuzaiuii. B
YaCTHOCTH, Oyarojiapsi HopMaMm OOIIel YacTy IpakJaHCKOro MpaBa OCYIIECTBIEHO eAMHOOOpa3HOe
PEryJIMpOBaHUE UMYILECTBEHHO-CTOMMOCTHBIX OTHOIIEHUI MEXAY I'pakJaHaMU, MEXIy 0pHIye-
CKUMH JIMLIAMH, MEXIY IOPUINYECKUMHU JIMIIAMU U TpakJaHaMH BO BcexX cdepax IesTelbHOCTH:
B 00J1aCTH TIPEANPUHAMATEILCKOM, OBITOBOM MM MHTEIJIEKTYaIbHON JesTebHOCTH; B 00J1aCTH TpO-
MBIIIUIEHHOCTH, TPAHCIIOPTA, CTPOMTEIIbCTBA, CEJILCKOTO XO3SHCTBA, TOPTOBIIH, OBITOBOTO OOCITYKHU-
BaHM S, KMIMIIHO-KOMMYHAJILHOTO XO35MCTBA U T. II.

OO0mmas yacTh B rpak/IaHCKOM IIpaBe JIaeT HECOMHEHHbIE I0PUANKO-TEXHUIECKHe MPerMYIIie-
CTBa, IO3BOJISIIONIHE M30€KaTh MACChl PAKTHUECKMX HEYI0OCTB, BHI3BAHHBIX POCTOM YHCJIa B3aHM-
HBIX OTCHIIOK MJTM HEHYKHOTO JTyOIMpPOBaHMsI TPABOBBIX HOPM B Pa3JIMYHBIX CTPYKTYPHBIX ITOfIpa3/ie-
JIEHUSIX TPAXKIAHCKOTO MpaBa. Tak, mpelycMOTPEHHbIE MHOIOUMCIEHHBIMU I'Pask 1aHCKO-IIPAaBOBBIMU
MHCTUTYTaMH CyObEKTHBHbIE ITpaBa MOJIekKaT 3alUTe B peesiax cCpoka HCKOBOM JaBHOCTH. UTOOBI
HE MOBTOPSITh B KaKJJOM ITPaBOBOM MHCTHUTYTE IpaBuia 00 UCKOBOW JIABHOCTH, OHU KaK Obl «BBIHO-
CSITCSI 32 CKOOKM» Y BKJTIOYAIOTCS B OOIIYIO YacTh, TPUOOpETast TeM CaMbIM OOliee 3HaUYeHHUE 1151 BCeX
MHCTUTYTOB I'PaXJaHCKOro npasa. To ke caMoe MPOUCXOIUT U C APYTUMM I'Pask/1aHCKO-IIPAaBOBBIMU
HOpPMaMH, UMEIOIMMHU O0lliee 3HAUYeHUE /ISl BCeX MHCTHTYTOB I'PaKJAHCKOro IMpaBa. Tem cambiM
3HAYMUTETFHO COKpAIAaeTCsi 00beM IPakAaHCKOTO 3aKOHO/IATENIbCTBA M 00JIEr4aeTcsi ero MmpakTude-
CKOE HCTIOJIb30BaHue.

INonorpacau rpaxpaaHckoro npasa. Hapagy ¢ oOmuMM pogoBBIMM MTpU3HAKaMy OOLLECTBEH-
Hbl€ OTHOLIEHM S, BXOJAIIME B IPEAMET I'PAXAAHCKOTO MpaBa, XapaKTepU3yIoTcs crieln(puYecKuMU
0COOEHHOCTSIMH, MpeJonpeesAIoNMMI BHYTPEHHIO CTPYKTYPHYIO AU(pQEepeHIal0 Ipak/1aH-
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ckoro mpaga. [To ceoum crienpuueckiM 0COOEHHOCTSIM, OKa3bIBAIOIIMM Hanbosiee 3aMeTHOE BIIUsI-
HUE Ha XapaKTep MpaBOBOIO PEryJIMpOBaHMsl, B IPEAMETE IPaXk JaHCKOTO ITPaBa BBIJEIISIOTCS ClIELyI0-
1K€ BUBI OOIIECTBEHHBIX OTHOIIEHHUI: OTHOIIICHUS] COOCTBEHHOCTH Y aHAJIOTMIHbIE UM OTHOIICHUS,
OTHOILICHUsI SKOHOMHUYECKOTO 0OOpOTa, JIMYHBIE HEMMYIIECTBEHHbIE OTHOIIEHHS, OTHOIICHUS MO
MOBOJy PE3Y/IbTaTOB TBOPYECKOW JIESATEIBHOCTH, CEMEMHBIE OTHOLIEHUSI, HACJAEICTBEHHbIE OTHOILIE-
HUsl. B COOTBETCTBUM C 9TUM BHYTPH I'PaXIAHCKOTO MPaBa MOXXHO BBIIENUTH IIECTb IOJOTPACIIEH:
MpaBO COOCTBEHHOCTH U JIpyTHe BelllHbIe ITPaBa, 00s13aTeIbCTBEHHOE MPABO, JIMYHbIE HEUMYITIECTBEH-
HBl€ IIPaBa, MPaBO HA PE3YJIbTaThl TBOPUECKOM JEATEIbHOCTH, CEMEMHOE MPaBO, HAC/IEICTBEHHOE
IpaBo.

Kaxpas u3 ykazaHHBIX BbIILE [MOAOTPACIEH TaK)Ke UMEET CBOHM MpeaMET U METO[, PaBOBOTO
peryaupoBanus. Tak, B peMET TaKOW MOIOTPACIH, KaK MPaBO COOCTBEHHOCTH U JIPyrHie BEIIHbIC
MpaBa, BXOAST OTHOIIEHHUsI, OMOCPEIYIOIIHe MPOIecC MPUCBOSHUs MaTepuaibHbiX Onar. [Ipucsoe-
HHE K& MaTepUaJIbHBIX OJIar MpeAroiaraeT M3BeCTHYI0 MMYIIIECTBEHHYIO CAMOCTOSITETIbHOCTh U He3a-
BUCHUMOCTh CyOBEKTa NpUcBOeHUs. [103TOMy MpU peryJMpoBaHUM PacCMATPUBAEMbIX OTHOIICHUI
Ha OCHOBE I0PUMUECKOTO PaBEHCTBA CTOPOH ITPUMEHSETCS MOA0TPACIEBOM METO/ ITPEJOCTaBICHUS
yIIPaBOMOUYEHHOMY JIMIly HauOoJsee TMOJTHOM MMYIIeCTBEHHO-PaCOPSIUTENIbHON CaMOCTOSITEIbHO-
CTH.

[Tpeamer 00513aTeILCTBEHHOTO MPaBa COCTABISIIOT OTHOIIEHUSI SKOHOMUYECKOTro 000poTa, O1o-
cpenyloliye mpolecc nepeMeleHnsl MartepraibHbix Onar. [lepemernenue ke marepraibHbIX Orar
HEBO3MOXXHO O€3 COBEpIIEHHSI COOTBETCTBYIOIIMX aKTUBHBIX JIEHCTBUM, HAMTPABJIEHHBIX HA UX Tepe-
MereHue. B cuity aToro B 00513aTeIbCTBEHHOM IPaBe Ha OCHOBE IOPUIMYECKOTO paBeHCTBA CTOPOH
MIPUMEHSIETCS TIOJOTPacIeBOl METO MPEIOCTABJIEHUS] YIIPABOMOUYEHHOMY JIMIly BO3MOKHOCTH Tpe-
O0BaTh COBEPIIIEHHS B €T0 MOJIb3Y OMPE/IEICHHBIX M TPUTOM aKTHBHBIX JICHCTBUN.

JIMuHBlE HEMMYIIECTBEHHBIE OTHOILIEHUS, COCTABJSIOIIME IpeIMET MOAOTPACIU JIMYHBIX
HEMMYILECTBEHHBIX I1PaB, XapaKTepU3YIOTCS TEM, YTO OHM BO3HHUKAIOT 10 TIOBOAY HEOTAEIMMBIX OT
JIMYHOCTH JTyXOBHBIX Ornar. HopmanbHOe pa3BUTHE STHUX OTHOIIEHHA BO3MOXHO JIMIIb TP YCIIO-
BUM HEBMeIIATeIbCTBA IOCTOPOHHUX JIMLL B JIMUHYIO cepy AesATEIbHOCTH IpaXJIaH U OpraHu3alum
(topuguyeckux aui). [Tosromy Haaexaiee MpaBoBOE yperyJupoBaHUE JIMYHBIX HEUMYIIECTBEH-
HBIX OTHOIIIEHUH TpeOyeT MCIOb30BaHUsI MeToza Bceooriero 3amnpera. OIHAKO TPUMEHSIETCS STOT
TMIOJIOTPACIEBOI METO/] HA OCHOBE OOIIIEOrpacieBOro MeToa I0pUANIeCKOro paBeHCTBA CTOPOH, YTO
Y OTJIMYAET €ro OT aHAJIOTMYHOTO METO/1a, UCTOJIb3yEMOTO B YTOJIOBHOM I1paBe.

B npenmer npyroii mogoTpaciau — npaBa Ha pe3ysbTaTbl TBOPUECKON AESTENbHOCTA — BXOIAT
KAaK JIMYHbIE HEMMYIIIECTBEHHBIE OTHOIIEHUS, TaK U CBSI3aHHBIE C HUIMU OTHOLLIEHUSI 9KOHOMUYECKOTO
obopota. B cuity 3T0ro B JaHHOM MOAOTPACTH MTPUMEHSIETCS KaK METOJI JIMYHBIX HEMMYIIECTBEHHBIX
MpaB, TaK ¥ METO/ 0053aTeIbCTBEHHOTO MPAaBa.

CemeiiHoe MpaBoO, Kak MOJOTPACIb TPakkJAaHCKOIO IpaBa, PeryjupyeT UMYILECTBEHHO-CTOU-
MOCTHBIE ¥ JIMYHbIE HEUMYIIIECTBEHHbIE OTHOIIICHH I, BOSHUKAIOIINE Ha OCHOBE Opaka, poJCTBa, YChI-
HOBJIEHUS1, IPUHSATHUSA JieTeld Ha BocnuTaHue. CrelinguKka 3TUX OTHOIIEHUH COCTOUT B TOM, UTO BCE
OHHM HOCAT CYry0o JIMYHBIN Xapaktep. [1oaToMy B ceMelHOM IpaBe Ha OCHOBE OOIIEOrpacieBOro
MeToa IPUINYECKOTO PaBEHCTBA CTOPOH NMPUMEHSIETCS METO[], JIMUHO-10BEPUTEIbHON HalpaBJIeH-
HOCTH [IPABOBOTO PETyJIMPOBAHUS CEMENHBIX OTHOLICHUIA.

Hakonen, HacnecTBEHHOE MPaBO MMEET [IeJI0 C OTHOIIEHUSIMH, OMOCPENYIOIIMMH MEePEXOs
MMYIIECTBA YMEPILIETo JIMIA K €ro Hac/leJHMKaM. B 3Toil moorpaciy ucrosb3yeTcs: MeTo/l YHUBEp-
CaJIbHOTO MTPABOITpeeMCTBa Ha 0a3e 00IIe0TpacIeBOro MeToa IPUINIECKOro paBeHCTBA CTOPOH.

OOIIHOCTD BXOASAIIUX B MPEAMET KaKOH-TMO0 MOJOTPACH IPaXAaHCKOTrO TpaBa OOIeCTBEH-
HBIX OTHOIIEHUI TO3BOJISIET BBIAEUTH M OOIIME Uil JAaHHOW MOIOTPACIM HOPMBI TpaBa, 00pasyio-
I1Ie IMEHHO ee OOIIyI0 YacTb. B HacTosiiee Bpemsi Takast 001ast 4acTh 3aKOHOATENIBHO O(hopMIIeHa
TOJIBKO B 00513aTeIbCTBEHHOM TpaBe. [pyrue ke mojgoTpaciu rpaxaaHCKOro MpaBa MpecTaBIeHbI
B 3aKOHOJATENIbCTBE Oe3 OOIMMX 4YacTed, XOTs OOBEKTUBHO COBOKYITHOCTh TaKUX OOIIUX HOPM
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MpaBa CyILIECTBYET B JIIOOOM MOAOTPACIN IpaskJIaHCKOro mpasa. VX 3akoHomarenbHoe 000co0neHne
Y 3aKpEIUIeHUE COCTAaBJISIET OJIHY U3 CaMbIX HACYIIHBIX 3a/a4 IUBUJIMCTUYECKON HAYKHU.

WHctuTyThl M Ipyrue CTPYKTypHbIe TOApasieieHusl TpakIaHcKoro mpaBa. OcoOeHHOCTH
OTIEJIbHBIX BUIOB OOIIECTBEHHBIX OTHOILICHUH, BXOASIIUX B IPEAMET KaKOW-JIMO0 MOAOTPACIIU TPax-
JAHCKOTI'O MpaBa, B CBOI0 OYEPe/ib, IPEIONPENEIISIOT UX BHYTPEHHIO CTPYKTYPHYIO AuddepeHma-
M0 ¥ 0OYCJIOBJIMBAIOT CYIIECTBOBAHUE B PaMKaX KOHKPETHOH MOAOTPACIIM COOTBETCTBYIOIIUX Tpa-
BOBBIX MHCTHTYTOB. Tak, MOIOTpPAcib 00S3aTelbCTBEHHOTO MpaBa COCTOMT M3 JIByX MHCTUTYTOB:
JOTOBOPHBIE ¥ BHEIOTOBOPHBIE 00s13aTeNIbeTBA. Kax plii U3 3THX MPaBOBBIX MHCTUTYTOB, B CBOIO OUe-
penb, moapasaensieTcss Ha CyOMHCTUTYThl. HampriMep, MHCTUTYT JOTOBOPHBIX 00s13aTeJbCTB MOpa3-
AeNsieTcsl Ha CIIeAyIolye CyOMHCTUTYTHI: 00sI3aTeIbCTBA TI0 pea3alliy UIMYIIECTBa, 00s13aTebCTBa
10 MPEJOCTABICHUIO UMYIIIECTBA B MOJIb30BAaHKE, 00513aTENILCTBA MO BHIIIOIHEHHUIO padoT, 00s13aTe b~
CTBA IO OKA3aHMIO YCIIYT, 00s3aTeNIbCTBA TIO MEPeBO3KaM, 00s3aTesIbCTBA 10 pacueTaM M KpeauTo-
BaHMIO, 00SI3aTeNIbCTBA IO CTPAXOBAHUIO, 00S13aTEIIbCTBA TI0 COBMECTHOM JIESITEIbHOCTH, CMEIIaHHBIE
oOs3aresibetBa. CyOMHCTUTYTHI, B CBOIO OY€peb, IeIsATCs Ha Ooliee APOOHBIE CTPYKTYPHBIE TIOpa3-
JeJIeHusl IPaXAAHCKOro 1paBa U T. 1.
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I'nasa 2. 'PAZK/IAHCRKOE 3AKOHO/JIATEJIbCTBO

§ 1. I'pazk1aHCKO€ 3aKOHOAATeJbCTBO U €ro cucTeMa

IToHsATHE TpaXJaMCKOro 3aKOHOAATENLCTBA M €ro CUCTEMbl. PacrionoikeHHble ¢ y4eToM HX
eIMHCTBA U 1 pepeHIralii HOPMbI I'PaskIaHCKOT'O IpaBa HAXOJAT CBOE BBIPAKEHUE B CTAThSIX Pa3-
JIMYHBIX MPABOBBIX HOPMATUBHBIX aKTOB (B 1aJIbHEHILIEM — HOPMATHBHbIE aKThI MJIU IIPABOBBIE AKTHI),
KOTOpbIE IPUHATO UIMEHOBATh UCTOUHMKAMU I'PakIaHCKOTO MpaBa. YKa3aHHbIE HOPMATUBHbIE AKThI
B COBOKYITHOCTH 00pa3yloT TpakAaHCKOe 3aKOHOJATEIbCTBO. BMecTe ¢ Tem crienyer MMeTh B BUALY,
yro B ['K noHsATHE «IpakIaHCKOE 3aKOHOIATENILCTBO» UCIIONb3YyeTcs B y3KoM cMbiciie. Cratbs 3 I'K.
BKJIIOUAET B NOHATHE «TPaKAAHCKOE 3aKOHOAATEIBbCTBO» TOJMBKO I'K M npuHATHIE B COOTBETCTBUU
C HUM MHBbIe (pefiepabHble 3aKOHbI. VIHbIe akThl, coepiKallye HOPMbl IPaXkaHCKOrO NpaBa, BbIBE-
JEHBI 3a IPEAETIbl IOHATHUSA «TI'PaXAAHCKOE 3aKOHOZATEIbCTBO» . B HACTOAIIEN TVIaBE MOHATUE «T'PAXK-
JAHCKOE 3aKOHO/IATeJIbCTBO» UCTIONb3YeTCsl B LIMPOKOM CMBICJIE, OXBATHIBAIOIIEM HE TOJILKO 3aKOHO-
JatesbHble, HO U MHble HOPMAaTUBHbIE aKThl, COAEpIKAIE HOPMBI IPaXIAHCKOTO MpaBa. VIMEHHO B
TAKOM CMBICJIE UCTIONb3YeTCsl MOHATHE IPaXJaHCKOro 3aKoHojaresbcTBa BoT. 71 Koncrutyuuu Pd.

Takum 00pa3oM, HOPMBI I'PakJAHCKOTO MpaBa MOTYT OBITh 3aKPEIUICHB! KaK B 3aKOHAX, TaK
Y B NOJ3aKOHHBIX HOPMAaTHBHBIX aKTax. Bce 3TM HOpMATHBHBIE AKThI, B 3aBUCUMOCTH OT IOpUIH-
YECKOW CHJIbI, PACHIOJIOKEHBI [0 ONpPeJeIEHHOM CTPOro MepapXxMyecKor CHUCTeMe, B KOTOpOi 3Haue-
HUE HOPMATUBHOI'O aKTa OIpEe/eIsieTCsl ero IpuaAnYecKor cuioil. Yem Oosblie opuanyecKkas cuia
HOPMAaTHBHOIO aKTa, TEM BbILIE €ro MOJIOKEHNE B CUCTEME P JAHCKOIO 3aKOHO/IATENIbCTBA. Takoe
MIOCTPOEHHE HOPMAaTUBHBIX aKTOB I'PAaXkJAHCKOTO 3aKOHOAATEIbCTBA MMEET HE TOJBbKO TEeOpeTHye-
CKO€, HO U BaKHOE MIPaKTHUYeCKHe 3HaueHre. BBrly MHOrOYMCIEHHOCTH HOPMAaTUBHBIX AKTOB IPax-
JAHCKOTO 3aKOHOJATEbCTBA U HECOBEPIIIEHCTBA 3aKOHO/IATEIbHOM TEXHUKH BCTPEYAIOTCS CUTYallUH,
KOTJJa pa3jIMuHble HOPMaTUBHbIE AKTHI I0-PA3HOMY PELIAIOT OJUH U TOT ke BONpoc. B Takom ciyyae
IIPUMEHSETCs HOPMATUBHBII aKT, UMEIOLIHI OOJIBIIYIO IOPUMUYECKYIO CriTy. Tak, B X0J1J1€ TOCTUHULIbI
ObLM BbIBellIeHb! [IpaBuia mpoxXrBaHKs B TOCTUHULAX, YTBEPKAEHHbIE MECTHON aJMUHUCTpaLUeil.
Stumu [IpaBuiamu ObUTO MTPEAYCMOTPEHO, YTO TOCTUHUIIA HE HECET OTBETCTBEHHOCTH 3a MPONaXy
13 HOMEPOB FOCTHMHMIIBI Belel, He CAAHHBIX B Kamepy XpaHeHHs. Mexay TeM 3TO MpaBuiIo Mpo-
tiuBopeduT cT. 925 I'K, koTOpast ycraHaBIMBaeT, YTO TOCTUHMLA KaK XpaHUTeIb U 0e3 0co0oro o
TOM COIJIAILEHUS C TPOKUBAIOLIMM B HEW JIMLIOM (IIOCTOSUIBLIEM) OTBEYAET 3a YTPaTy, HeI0CTauy WK
MOBPEXkICHUE €T0 Bellleil, BHECEHHBIX B TOCTUHHILY, KPOME JIEHET, MHbIX BaTIOTHBIX LIEHHOCTEH, 11eH-
HBIX Oymar u Apyrux JparoneHHsix Bemeil. [Tockoneky I'K obnamaer 6onee BHICOKON I0pUIMUECKON
CUJIOM 10 cpaBHeHuIo ¢ [TpaBuiiaMu MpoKMBaHKUSA B TOCTUHULAX, CY/l, PACCMATpHUBasi JIEJI0 O Mporake
BEllIe! I'paXJaHNHA U3 IIPEJOCTABIEHHOTO EMYy HOMeEpa, JOJDKEH pyKoBoAcTBoBaTheA cT. 925 'K, a
He [IpaBuiiaMy poXXKBaHUS B TOCTMHUIIAX, YTBEPKAEHHBIMU MECTHOIN aIMUHKCTpALIUeH.

B nepuon cymecrBoBannsi CCCP ocHoBHasi Macca OOLIECTBEHHBIX OTHOIICHWH, BXOMSIIMX
B MpeIMeT Ipa)xJaHCKOro mnpapa, Obula yperyJMpoBaHa COIO3HBIM 3aKOHOJATeabCcTBOM. ITosTomy
POCCHIICKMI 3aKOHO/ATENIb HE MOT' Cpa3y MPU3HATh YTPATUBIIMMU CUJIy BCe MHOTOYHCIIEHHBIE HOp-
MAaTHBHBIE aKThl, TIPUHSATHIE HA COIO3HOM YPOBHE. B MpPOTMBHOM cilydae OOJNBIIMHCTBO MMYyIIe-
CTBEHHO-CTOMMOCTHBIX M JIMYHBIX HEMMYILIECTBEHHBIX OTHOIIEHWH Ha Tepputopuu Poccum oka-
3a7MCh Obl HEYperyJMpOBaHHBIMU WMJIM YPEryJMPOBAHHBIMM HEJOCTATOYHO MMOJHO. B cuity 3toro
nocraHoByienneM BepxosHoro Cosera PC®CP ot 12 nekadps 1991 r. «O parudmkamyu Cornarre-
HuA o cozganun ConpyxectBa HezaBucumbix ['ocynapcTs» ObUIO YCTaHOBIIEHO, YTO Ha TEPPUTOPUM
PCOCP nopmei 6biBiiero Cotoza CCP npuMeHstioTcsi B 4acTy, He poTuBopeyvarnein Koncruryrmm
PCOCP, 3akononarenbctey PCOCP u ganHomy CornamieHuio.
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Bo Bpems npoBeneHUs] paIuKaIbHON SKOHOMUYECKOU pedhOpMBl BaKHO, UTOOBI yCTapeBIiee
Y HE COOTBETCTBYIOIEE MOTPEOHOCTSIM PHIHOYHOW SKOHOMUKH T'PaXJAHCKOE 3aKOHOAATENbCTBO HE
CTOSIJIO Ha IMYTH OCYIIECTBISIEMbIX B Hallleill cTpaHe mpeoOpa3oBaHuid. [103TOMy NOCTaHOBJIEHUEM
Cwesna Hapoaubix aenytatoB PCOCP ot 1 Hos0ps 1991 r. Gt ycraHoBiieH 1o 1 gexkadps 1992 roga
0COOBI MOPSIIOK TIPABOBOTO PETryJIMPOBAHUS MPOBEJICHUsT M 00ECTIeYeHNs PaAUKaIbHON SKOHOMHM-
yeckou pedpopmel B PCOCPA. B cootBercTBUM ¢ 3TUM nopsiikoM 3akoHbl PCOCP, Vkaswl [1pesu-
JIeHTa Y WHBIE aKThl, PUHATHIE B oOecrieueHre skoHoMudeckoi peopmsl B PCOCP, momiexanu
IIPUOPUTETHOMY UCTIONHEHMIO. 3akoHoAaTesbHble akThl Cotoza CCP u PCOCP B nepuoa nposeaeHus
paIMKaJIbHOM KOHOMUYECKOW pedopMbl MPUMEHSTUCh B YaCTH, HE MPOTUBOpEYAIllell akTam, Mpu-
HSITBHIM B COOTBETCTBUU C YKA3aHHBIM BHIIIIE IOCTaHOBJIEHHEM. 3akoHojaatebHble akThl Coto3a CCP,
MPENSATCTBYIOIIUE MPOBEICHUI0 SKOHOMUYECKON pedopMbl, MOIJIM ObITh MPHOCTAHOBJIEHBI BepxoB-
HbiM CoBetoM PCOCP umu [pesunenrom PCPCP.

Takum 00pa3zoM, rpakIaHCKO-TIpaBoBble HopMaTuBHBIE akThl Coto3a CCP neiicTByIOT Ha Tep-
putopun Poccuiickoit desnepanium, ecv OHU HE NMPU3HAHBI YTPATUBIIMMYU CUJTYy WIKA HE MPUILIA B
IIPOTUBOPEYME C 3aKOHOAATEIbHBIMU akTaMu Poccuiickort ®eaepatinu, NpUHATHIMU 1ocne 12 vioHs
1990 r., 1. e. mocne npuHATUs [Jdeknapauu o rocygapcTBeHHOM cyBepeHuteTe Poccun.

3aKoHbI (3aKOHOJATENIbHbIE aKThl). Bce HOpMaTHUBHBIE aKThI B 3aBUCUMOCTH OT UX I0PUAMYECKON
CUJIBI JIEJISITCS HA 3aKOHBI (3aKOHOJATENIbHBIE aKThl) M MOJ3aKOHHbIE HOPMATUBHbIE aKThl. 3aKOHBI
KaK HOpPMaTHBHBIE aKThl BBICIIIMX OPTraHOB FOCYJAPCTBEHHOM BJIACTH 00JaJaloT OOJBIIEN I0pHIye-
CKOM CHJIOW 10 OTHOILEHUIO K MOA3aKOHHBIM HOpMAaTUBHBIM akTaM. Ctatbs 76 Koncrutynuu Poc-
cuiickoii deznepanum pasrpaHuuMBaeT (pefepasibHble KOHCTUTYLMOHHbBIE 3aKOHBI U (peaepaibHble
3aKkoHBbI. PefiepasibHble KOHCTUTYIIMOHHBIE 3aKOHBI 00JIAIAI0T OOJTBIIEN I0PUANIECKON CHJION O CpaB-
HEHUIO ¢ (pesiepaibHbIMU 3akoHaMU. [ToaToMy desiepasibHble 3aKOHBI HE MOTYT ITPOTUBOPEUYMTS (pejie-
paJIbHBIM KOHCTUTYLIMOHHBIM 3aKOHAM.

Cpemnu denepasbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB HauOoJiee BBHICOKOW IOPUANYECKON CHJION
obnagaetr Koncruryrms Poccuiickoit ®eneparmu. Bynyun OcHoBHBIM 3aKOHOM Harnei crpansl. Kon-
crutyuusi P® copepxuT B cede HOpMBI pa3iIMUHbIX OoTpaciei mpaBa. Cpey HUX eCTh M HOPMBI TPax-
JAaHCKOTO TIpaBa. B 4acTHOCTH, OCHOBY I'pakJIaHCKO-IIPABOBOTO PEryJIMPOBAHUS OTHOIIEHHH COO-
CTBEHHOCTU Ha Tepputopun Poccuiickoit Penepanuu coctapisioT cT. 35, 36 Koncrutyiuu PO. B
OCHOBE I'PaXJaHCKO-IIPABOBOIO PEryJMpPOBaHUS JIMYHbIX HEMMYILECTBEHHbIX OTHOLIEHUI, BO3HU-
KaIOIIMX 10 MOBOAY TaKUX JyXOBHBIX LIEHHOCTEH, KaK YecTh, JJOCTOMHCTBO ¥ 1I00pOe MMsI Tpaxk/a-
HHUHA, ero cBoOO/A U JINYHASI HETTPUKOCHOBEHHOCTDb, HEMPUKOCHOBEHHOCTh YaCTHOM XKU3HU, JTMYHAS
U ceMeiiHasl TaiHa, TailHa MepPenucKH, Tee(POHHbBIX IEPErOBOPOB, OUYTOBbIX, TEJIErPapHbIX U UHBIX
COOOIIIEHUI, HEPUKOCHOBEHHOCTh JKWJIUIIA, JiexkaT cT. 20-25 Koncrutyrmu PO.

Ocoboe MecTo B rpakJaHCKOM 3aKOHOATEbCTBE 3aHMMAIOT OTpaciieBble KOAUMUIIMPOBaH-
Hble HOpMaTUBHbBIE aKkThl B BUle OCHOB I'paJJaHCKOrO 3aKOHOAATENbCTBA U ['pakAaHCKOro Kojekca.
OrtpacneBble Konu(pUIMPOBaHHbIE HOPMATUBHBIE aKThl IPU3BAHBI, B IPUHLIUIIE, YPETYINpPOBaTh BCE
0OIIIECTBEHHbBIE OTHOIICHH S, BXOASIIME B TIPEIMET I'PakIaHCKOTO MPaBa, U sBJISAI0TCS 0a301 171 pas-
BUTHS BCETO TEKYILEro I'pakJaHCKOTO 3aKOHOJATENIbCTBA HA Tepputopun Poccuiickort Penepanu.
IMo cBoeit 1opuaMUECKO cuile HanOoJiee BaKHOE MECTO B HACTOsIIIEe BpeMsl 3aHUMAIOT YacTh Hep-
Basi U 4yacTb Bropas I'paxnaHckoro kozaekca Poccuiickoit ®enepanun. Yacts nepBas ['K npunsara
TocynapcrBennoit lymoit 21 oktsa0pst 1994 r., mogmucana [Mpesunentom 30 HostOpst 1994 1. u BBe-
neHa B aeiictBue ¢ 1 saBaps 1995 r., 3a UCKJTIOUEHUEM MOJIOKEHUM, JIJ1s1 KOTOPBIX YCTAaHOBJIEHBI MHbIE
CpPOKHU BBeJieHUs UX B neiictBue. Tak, miaBa 4 «lOpuanueckue yviia» BBelleHa B ACUCTBUE CO AHS
o(bUIMATIFHOTO OITyOJIMKOBAHU I YaCTHU MEPBOM KoZeKca, T. €. ¢ 8 nekadpst 1994 r., a rmasa 17 «IIpaBo
COOCTBEHHOCTH M JIpyrHie BEellIHbIE MpaBa Ha 3€MJII0» BBOAUTCS B JICMCTBUE JIMIIIL CO AHS BBEICHUS
B JICMICTBHE HOBOT'O 3€MEJIbHOTO KOAEKCa.

Yacts Bropas 'K npunsra ['ocynapcrBennoit Iymoit 22 nekadps 1995 r., nmoanucana [pesu-
aeHToM 26 siHBapst 1996 r. u BBeneHa B aeiictBue ¢ 1 mapra 1996 r. Yacts Tpetss 'K, paccuntannas
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Ha MHCTUTYTHI MHTEJUIEKTYaJIbHON COOCTBEHHOCTH, HACJEACTBEHHOE MPABO U MEkIyHAPOIHOE YacT-
HOE TIPaBo, T. €. HA OTHOUIEHHUsI C MHOCTPAHHBIM JIEMEHTOM, €Ille HE IIPUHSATA.

Crpykrypa yactu niepBoil 1 yactu BTopor 'K onmpaercss Ha 0OBEKTUBHO CYIIECTBYIOIILYIO
CHCTEMY I'PaXJaHCKOro IpaBa. Bmecte ¢ TeM Mex/ly CUCTEMOI IpakIaHCKOTO MpaBa U CTPYKTYpOu
'K nmeroTcst HEKOTOpbIe pacxoXkJeHus1, 00yCIOBIEHHbIE KAK OObEKTUBHBIMH, TaK U CyObEKTHBHBIMU
MIPUYMHAMM.

I'K kak orpacneBoit KOmU(pUIMPOBAHHBIN 3aKOHOAATEIbHBIN aKT MPU3BaH 00ECIIEYNTh €AUHO-
oOpa3Hoe MPaBOBOE YPEryJIMpOBaHNe UMYIIECTBEHHO-CTOUMOCTHBIX U JIMYHBIX HEMMYIIECTBEHHBIX
OTHOIIIEHUI Ha Bcer Tepputopun Poccuiickoit ®enepanmu. B cootBerctBuu ¢ atum 'K 3akperuisier
HanOoJiee BaXKHbIE TIOJIOKEHUSI IPakIaHCKOTO 3aKOHO/IATENILCTBA, HATIPABJICHHBIE HA PEryIMPOBaHuUE,
B IIPUHIIUIIE, BCEX OOIIECTBEHHBIX OTHOIICHHUI, BXOASAIIMX B MPEAMET IPakIaHCKOTO MpaBa. Xapak-
TEpHOM 4epToi yacTu nepBou 1 yactu Bropoi 'K siBisieTcs To, YTO OHM 3aJ105KMJIM OCHOBY HOpMa-
THUBHOM 0a3bl 151 TPaXkJAHCKOTO 000POTA B YCJIOBHSIX PHIHOYHOW SKOHOMUKH. B HUX 1aHO ompeierne-
HUE MPeANPUHUMATENIBLCKON AESTENbHOCTA U CONEPKUTCS HEMAJIO IIPABOBBIX HOPM, HAIlPABJIEHHBIX
Ha peryJMpoBaHKe OTHOIICHHUI B 00JIaCTH MpeIIPUHAMATETbCTBA.

Hpyrum KoauuUMpOBaHHBIM HOPMATUBHBIM AKTOM I'PakJIAHCKOTO 3aKOHOJATEIbCTBA, JEH-
CTBYIOIIMM Ha Tepputopun Poccuiickoil ®enepanuu, sausiorcss OCHOBBI IPakJaHCKOTO 3aKOHOAA-
tenbeTBa Coro3a CCP u pecriyonmuk. OqHako pUMEHEeHUe STOr0 HOPMAaTUBHOTO aKTa HYXKJaeTcs B
psizie oroBopok. OCHOBBI IpaXJAHCKOTO 3aKOHOATEIbCTBA ObUIM yTBEpKAeHb BepxoBHbiM CoBeTOM
CCCP 31 mas 1991 r. u nomxHsl 661 BOTH B AeiicTBre ¢ 1 sHBaps 1992 r. OnHako k 1 sHBaps
1992 r. CCCP, Ha TeppUTOpUH KOTOPOTO IOJKHBI OBUTA BCTYNHTSH B AericTBUe OCHOBBI IPak IaHCKOTO
3akoHozarenbcrBa 1991 r., pacnancs Ha psja He3aBUCUMBIX rocygapcts. Ilostomy Ha Tepputopun
Poccuiickoit ®eneparyin OCHOBBI IpakIaHCKOro 3akoHomaresnberBa 1991 r. He neiictBoBanu Ao 3
aBrycra 1992 r., noka Bepxosubiii CoBeT Poccuiickoit ®enepanuu 14 uons 1992 r.

He npuHsi nocraHoBieHre Ne 3301-1 «O peryaupoBaHuM I'paXIAHCKUX MPaBOOTHOLIEHUI
B NEpUOJ] NPOBEJECHUS] SKOHOMUYECKOW pedopMbl». B yka3aHHOM NOCTaHOBJIEHUH OTMEYaJioCh,
YTO BOpedb A0 NpUHATUS HOBOro ['paxkaaHckoro kogekca Poccuiickoit deneparum OCHOBBI I'pax-
JAHCKOro 3akoHozatesnbcTBa 1991 r. mpumensiorcss Ha Tepputopun Poccuiickonn ®enepanuu, 3a
WCKJTIOUEHUEM TOJIOKeHUH, ycTaHaBmBaomux nosaomounsi Coto3za CCP B oOmacTu rpakIaHCKOTO
3aKOHOJATENIbCTBA, M B YacTu, He mpoTuBopevaitei Koncruryuuu Poccuiickoit ®epepaiiu u 3aKo-
HofateibHbIM akTaM Poccuiickoit @enepariuu, npuaThiM nocie 12 uions 1990 r. Takoe aevictBue
OCHOB I'pa)XJAHCKOT'0 3aKOHOJATENIbCTBA MUMEJIO MecTO Ha Tepputopun Poccuiickoit @enepaumu 1o 1
sHBaps 1995 r. B cootBetcTBUM CO CT. 3 PenepanbHoOro 3akoHa «O BBEIEHNH B IEHICTBUE YaCTU Mep-
Boi1 ['paxxganckoro koaekca Poccuiickoit ®eneparmn» ¢ 1 suBaps 1995 r. na tepputopuun Poccnii-
ckort Penepariu He MpUMeEHSTIOTCs: paszaen 1 «Oomwe nonoxeHus», pazaen I «IIpaBo cobcTBeH-
HocTH. [lpyrue BeliHble TipaBa» u raBa 8 «OOIme nonoxkeHuss 00 oOsi3aTenbeTBax» pasaena 11
«O0bs13aTenbcTBEeHHOE MpaBo» OCHOB IpakKAaHCKOro 3akoHojaresbcTBa. C BBEIEHHEM B JIEHCTBHE
yactu Bropoil 'K Ha teppuropun Poccuiickoit denepanum noaHocThio He ipuMeHsiercs: pazaen I11
«O0s13aTenbCTBEHHOE TTPaB0» OCHOB IrpakJaHCKOTO 3aKOHOAATEIbCTBA. ECIM ke yuecTh, uTo pasien
IV «ABtopckoe npaBo» OCHOB OblIII TPU3HAH HE AEHCTBYIOIIUM Ha TeppuTtopun PP co nHs BBeieHUs
B jieficTBre 3akoHa PP «O0 aBTOPCKOM IpaBe M CMEKHBIX MpaBax», T. €. ¢ 3 aBrycra 1993 r., a paz-
nen V «IIpaBo Ha n300peTeHust U Ipyrue pe3yibTaTbl TBOPUYECTBA, UCHIOIb3YEMbIe B TPOU3BOICTBE
YACTUYHO MOIJVIOIIEH HOPMaMHU MO3/IHEE MPUHSATHIX 3aKOHOJATENIbHBIX aKTOB, a YACTUYHO BCTYIIWII B
MIPOTUBOPEYME C HUMH, TO JEWCTBYIOT JIMIIb OTAEJbHBIE NIookeHus paszaena VI «HacnencrsenHoe
npaBo», a Takxe pazzesn VII «[IpaBocrnocoOHOCT MHOCTPAHHBIX I'pask/IaH U IopuarnYecKux jui. [Tpu-
MEHEHHUE I'PaXKJAHCKUX 3aKOHOB MHOCTPAHHBIX FOCYJApCTB M MEXIyHapOAHbIX JOroBOpoB» OCHOB
rpaxJIaHCKOTO 3akoHozatebeTBa 1991 .

CrnenyonmM KoauUUMpPOBaHHBIM HOPMAaTHMBHBIM aKTOM T'PaKJAaHCKOTO 3aKOHOAATEIbCTBA
apisercs I'paxnanckuii koneke PCOCP, yreepxaennsiii BepxosueiM CoBetom PCOCP 11 umions
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1964 r. u BBenieHHBIN B JieiicTBUe ¢ 1 OKTIOpst 1964 1. ¢ mocnenyomumMe n3MEHSHUSIME 1 JIOTIOTHe-
HusMU. [IpuMeHeHne yka3aHHOTO HOpMaTUBHOIO akTa uMeeT cBoto ucrtopuio. Ilockonbky 'K 1964 r.
MIPUHUMAJICS B YCJIOBUSIX TOCIIOACTBA B Halllel CTpaHe KOMaHJHO-aJIMUHHUCTPATUBHOU CHCTEMBI, K
MOMEHTY cTaHoBJieHUs1 Poccuiickont Peniepaiii Kak HE3aBUCHMOIO T'OCYAApCTBA MHOTHUE IOJIOXKe-
HUS YCTapeiIyd U He COOTBETCTBOBAIU MOTPEOHOCTSIM PA3BUTHS apMUPYIOIIEHCS PHIHOYHOM KOHO-
Muku. Bmecrte ¢ Tem MHorue nonoxenust I'K 1964 r. He yrpatuim cBoei akTyaIbHOCTH U B YCIIOBUSIX
repexoia peIHOYHOM 3KOHOMUKE. B cuity atoro nocranosienneM BepxosHoro Coerta Poccuiickoit
®epeparmn «O peryMpoBaHUM I'PakJAAHCKUX MPABOOTHOIIEHUH B TMEPUOJ MPOBE/ICHNUS] SKOHOMHU-
Yyeckor peopMbl» ObLIIO yCTaHOBIIEHO, uTo rosnoxkeHusi ['K 1964 r. k rpaxaaHCKUM MpaBOOTHOIIIE-
HUSIM IPUMEHSIIOTCS, €CJIM OHU He TIPOTHBOpPEYaT 3aKOHOIAaTeIbHBIM akTam Poccuiickoit ®enepanum,
npuHATHIM nocsie 12 uioHs 1990 r., ¥ MHBIM aKTaM, JEUCTBYIOIIMM B YCTAHOBJIEHHOM IOPsIIKE Ha
tepputopun Poccuiickort peneparmu. I[log MHBIMU akTamMM NOAPA3yMEBAINUCh B TO BPEMs MPEkK/e
Bcero OCHOBBI TpakJaHCKOTo 3aKoHoaTebcTa 1991 r.

B Hacrosiee Bpemsi B COOTBETCTBUM €O CT. 2 desiepanbHoro 3akoHa «O BBEIEHUH B JEVICTBHE
yactu niepBol ['paxkaanckoro konekca Poccuiickoit enepanium» Mpu3HaHbl YTPATUBIIMMU CUITY C
1 saBaps 1995 r.: npeamoyna, paszaen 1 «Oomwme nonoxeHus», pasaen Il «IIpaBo codcTBeHHOCTH»
u niozgpazzen 1 «Oomue nonoxeHus: 00 oos3aTenbeTBax» pasaena Il «O6s3aTenbcTBeHHOE TTPABO»
I'K 1964 r. B cootBerctBuu co cT. 2 ®PenepanbHoro 3akoHa «O BBEJEHUM B AEUCTBUE YACTU BTO-
poii I'paxxnanckoro koaekca Poccuiickoit @eneparm» paszaen 11 «Oos3atenbcTBeHHOE MTpaBo» ['K
1964 r. ¢ 1 mapra 1996 r. npu3HaH MOJHOCTHIO YTPATUBIIUM CUJTy. JIefCTBYeT JuIlb, ¢ HEOOXOIH-
MBIMU U3MEHEHUSIMU U pa3bsicHeHusiMu, paszen VII «Hacnencreennoe npaso» I'K 1964 r.

Takum oOpa3zom, kak OCHOBBI TpakIaHCKOro 3akoHomarenbetBa 1991 r., tak u 'K 1964 r.
JEWCTBYIOT B HACTOSIIIIEE BPEMsI B TOM YacTH, KOTOpasl He MEPEKPhIBAETCS YaCThIO NIEPBOM U YACThIO
Bropoii 'K u npyriumu 3akoHonarensHbIME akTamu. Ho 1 B 3THX octaBimxcs yacTsix OCHOBBI Ipask-
naHckoro 3akoHozaresberBa 1991 r. u 'K 1964 r. npuMeHsIIoTcst TOCTONbKY, TOCKOJIBKY OHU HE IPO-
trBOpeyat yactH nepsoii ['K. Crieqyer Takke OTMETUTD, YTO BITPE/Ib A0 MPUBEACHHS 3aKOHOB U MHBIX
IIPaBOBBIX aKTOB, JEHMCTBYIOIIMX Ha TeppuTtopun Poccuiickoit ®enepanyiv, B COOTBETCTBUE C YACThIO
niepBoii I'K 3akoHbl 1 MHBIE TpaBOBbIE akThl Poccuiickont Penepanyu, a Takke HOPMATUBHbBIE AKThI
3akoHoaresnbeTBa Cotoza CCP, neiictByiomue Ha Tepputopun Poccuiickoit Penepalinu, B rpeaenax
u nopske, npegycMorpeHHslx Koncrutynumen Poccuiickoit ®enepanuu, nocraHoBiieHreM Bepxos-
Horo Cosera PCDCP ot 12 nekadps 1991 r. «O parudukarun Cornarmienvs o cozganun Coapyxe-
crBa He3zaBucumeix I'ocynapcers», nocraHosnenusiMu BepxoBHoro Cosera Poccuiickoit Peneparyu
oT 14 mions 1992 1. «O perynupoBaHUU IPakJIaHCKUX TPABOOTHOIIEHU B IEPUOJ, IIPOBEIEHNU S IKO-
HOMUYeCKOU pedopmbi» 1 OT 3 MapTa 1993 1. «O HEKOTOPBIX BOITPOCAX MPUMEHEHU T 3aKOHOIATE Th-
cra Coro3a CCP na Tepputopun

Poccuiickoit denepanun» NpUMEHSIOTCS OCTOIBbKY, IIOCKOJIBKY OHU HE IPOTUBOpPEYaT 4acTu
nepBoii 1 yactu Bropon I'K.

Hapsny ¢ xoguduiimpoBaHHBIMU HOPMAaTUBHBIMH aKTaMH CHUCTEMY T'PaskJIAHCKOTO 3aKOHOJIA-
TEJIbCTBA 00Pa3yIoT CIIEMAIbHBIE 3aKOHBI, PETyIMPYIONINe OTAEIbHbIC BBl OOIIECTBEHHBIX OTHO-
LIEHUH, BXOAAIIMX B peAMeT rpaxkaaHckoro npasa. Hanpumep, 3akon Poccuiickon ®eneparyu «O
CTPaxOBaHUM», PETYJIUPYIOIIUI OTHOIIEHUE B OONACTH CTPAXOBaHUsSI MEKIY CTPAXOBBIMU OpraHH-
3aUAMM M TPaXKJAHAMHU, TIPEANPUITUAMY, YIPEKACHUSIMH, OPraHU3AMSAMHE, a TAaKXKe OTHOIIEHUS
CTPaxOBBIX OpraHMU3aIfii Mexay codoi; [lateHTHbIN 3akoH Poccuiickoii deneparyu, perynvpyonmi
MMYIIECTBEHHBIE U CBSI3aHHBIE C HUMH JIMYHbIE HEMMYIIIECTBEHHbIE OTHOIICHHS, BOSHUKAIOIIUE B
CBSI3U C CO3JIaHKMEM, TIPABOBOM OXPaHOU M MCIOJIb30BaHUEM U300PETECHHUIA, TIOJIE3HBIX MOJIEIIEH U ITPO-
MBIIUICHHBIX 00pa31ioB; 3akoH Poccuiickoit Peneparyiu «O 3ammre mpaB MOTPeOUTENIei», peryu-
PYIOIIUIT OTHOIIEHUSI, BO3HHUKAIOIIE MEXIy MOTPEOUTENSIMUA U TIpeIIPUHAMATEAMU. DTH U APY-
TUe CTIeIMaIbHbIE 3aKOHBI, XOTsI U He HOCSIT TaKOTo BceoObeMITIoNIero xapakrepa, kak 'K, OcHOBbI
rpaxaaHckoro 3akoHozparenberBa 1991 r. um 'K 1964 r., umeoT uype3BbluailHO BaKHOE 3HAUEHUE B
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MEPEeXOAHBIN K PpIHOYHON 9KOHOMUKE NEPUO]], TOCKOJIbKY B HUX OTPaKE€HbI M IOPUIUUECKU 3aKpell-
JIEHBI TTPOUCXO/SIIIE B HAIlIEH CTpaHe SKOHOMUYECKUE MPpeoOpa3oBaHMsI.

[TonzakoHHbIe HOpMaTUBHBIE aKThl. Cpe/iv MOI3aKOHHBIX HOPMATUBHBIX aKTOB BEYIIYIO POJIb
B CHUCTEME I'PakIaHCKOTO 3aKOHOAATEIbCTBA UTPAIOT MPABOBbIE aKThl, N3aBaeMsble [Ipe3naeHTom u
[TpaButensctBoM Poccuiickoit ®enepanun. Ykassl Ilpesunenta Poccuiickoit denepanum kak nojasa-
KOHHbIE HOPMATUBHbIE aKThl, B IPUHIIUIIE, HE JOJKHBI IPOTUBOPEUUTDh 3aKkoHaM. OJJHaKO B NEpHOLL
MPOBEJCHUS PaJuKaIbHON SKoHOMIUYecKoi pedopmbl [Ipesunent PCOCP Obln HazjeneH J0ONHU-
TEJIbHBIMU MTOJTHOMOUMSIMHU, B CUJTy KOTOPBIX OH MOT M3JaBaTh yKa3bl, IPOTUBOpEYAIlUE JAEHUCTBYIO-
muM 3akoHaM PCOCP. Bmecte ¢ tem BepxoBHomy Cosery PCPCP 6bi10 mpenocraBiieHO MpaBo
KOHTpOJISI 3a 3akoHopatesnbHOu AesTenbHOCThio [lpesunenta PCOCP. B coorBercTBUM ¢ mocTa-
HoBlieHneM Cwbesna HapoaHbix aenytatoB PCOCP «O mpaBoBoM obOecriedeHUH 3KOHOMUYECKOW
pedopmbl» poekThl yka3oB [pesunerta PCPCP no Bonmpocam GaHKOBCKOM, OMP:KEBOM, BATIOTHO-
(brHAHCOBO¥, BHENTHEIKOHOMHUYECKON, WHBECTUIIMOHHOW, TAMOKEHHOW HesTeIbHOCTU, OIIKeTa,
[IEHOOOpa30BaHUSI, HAJIOrOOOJIOKEeHUsI, COOCTBEHHOCTH, 3eMeJIbHOW pehOpMBbl, 3aHATOCTH Hacesle-
HU$1, KOMIIETEHLIUH, Nopsiika (POPMUPOBAHUS U JEATEIbHOCTH UCTIOIHUTEIBHBIX OPraHOB, U3/1aBae-
MBI€E B 1IEJISIX ONEPATUBHOTO PETyIMPOBAaHMS X0a SKOHOMUYECKOIN pedOpMBbl M HAXOASAIIMECS B IIPO-
TUBOpeuu ¢ aeictByoummMy 3akoHamu PCOCP, nomxknel npencrasiastees [Ipesunenrom PCOCP
B BepxoBueiii CoBer PCOCP, a B nepuoa mexay ceccusimu-B [Ipesunuym Bepxonoro Cosera
PCOCP. Ecnu B Teuenue cemu qaeit Bepxosnbiii CoBer PCOCP, a B nepepbiBax MEX1y CECCUSMU —
[Tpe3unuym BepxosHoro Cosera PCOCP ne otkionsn npoekt Ykasa [Ipesunenta PCOCP, To Yka3
BCTynai B cuiy. B ciyuae orkioHeHnus rpoekra Ykaza Bepxosusiii CoBer PCOCP B necatuanes-
HBII CPOK paccMaTpHBall €r0 B KAYeCTBE 3aKOHOIPOEKTa, npeacrasieHHoro Ipesnaentom PCOCP.
B Hacrositiee BpeMsi TOT NOPSIZIOK He JIeHCTBYeT U B cooTBeTcTBUH C 11. 3 ¢T. 3 'K ykassl [1pe3uaenta
Poccuiickoit enepanum He 1omxHBI TpoTrBOpeYnTh I 'K 1 mHbIM 3ak0HaM. Cper MHOTOUMCIIEHHBIX
ykazoB Ilpesunenrta Poccuiickoit @enepanuy HemMano U TakHUX, KOTOpbIE coAepkaT B ceOGe HOPMBI
rpaxaaHckoro npasa. Hanpumep, Vka3 Ilpe3unenra Poccuiickorn @enepatmu ot 23 mas 1994 T.
Ne 1003 «O pedopme rocymapcTBeHHBIX peanpusituii», Yka3s [Ipesuaenta Poccuiickoi Peneparyu
oT 2 mioHs 1994 r. Ne 1114 «O npopaxe rocy1apCTBEHHBIX IPEANPUATHIA-I0)KHUKOB» U MHOTHE
Apyrue.

ITocranosnenus I[IpaBurenscrBa Poccuiickoit denepanvy Tak:ke OTHOCATCS K YUCTY MOI3a-
KOHHBIX HOpMaTUBHBIX akTOB. Ha ocHoBaHuu u Bo ucnosnHenne I'K u nHbIX 3aK0HOB, yka3oB [Ipe3u-
nenta Poccuiickoit ®enepanmu [pasurenscrBo Poccuiickoii depepanium BripaBe NpUuHUMATh 110CTa-
HOBJICHUS1, COJEP:KalllMe HOPMbI IPaX/IaHCKOTIO MpaBa. YKa3aHHble NIocTaHOBJIeHUs [IpaBuTtesnbcTBa
Poccuiickoit @enepanvu He nomkHb IpoTuBopeunTth Koncrurynum Poceuiickoit @enepauuu, dene-
paibHBIM 3aKOHaM U ykazaM IIpesunenta Poccuiickoit Penepauuu. B npotuBHOM citydae nocTaHOB-
nenvie [IpaButenscrBa Poccuiickoit denepanmu Moxet ObITh oTMeHeHO [Ipesunentom Poccuiickoit
®epnepaunu (1. 3er. 115 Koncruryuuu PP). Te nocranosnenus [pasutenscrBa Poccuiickoit ene-
paiuy, B KOTOPbIX COAEPKATCSl HOPMBI TPk JaHCKOTO MpaBa, BXOAAT B CUCTEMY I'PakIaHCKOIO 3aKO-
HozatesnbeTBa. Tak, nmocraHosienueM IpaButensctBa Poccuiickoit @enepauuu ot 6 mions 1994 r.
Ne 801 yrBepxkaens [IpaBuna npegoctaBpaeHus yCIyT M0 TEXHUIECKOMY OOCITYKMBaHHIO U PEMOHTY
aBTOTPAHCIIOPTHBIX CPEJCTB, KOTOPbIE 110 CBOEW OTPAC/IeBOM NMPUHAJIEKHOCTH OTHOCATCS K Ipax-
JAHCKO-IIPaBOBBIM HOPMATMBHBIM aKTaM. ['pa)JaHCKO-ITPaBOBbIE HOPMbI MOTYT COZIEPKAThCSl U B
HOPMATUBHBIX aKTaX MMHUCTEPCTB U UHBIX (peiepaibHbIX OPraHOB UCIIOJTHUTEIbHOW BJIACTH (BEIOM-
CTBEHHbIE HOpMaTuBHbIE aKThl). Tak, MunucrepctBo octuiuu PP 19 mapra 1996 r. npunsio
Nucrpykumio «O nopsifke coBeplieHnsl HOTapuaibHbIX AEUCTBUI TOJKHOCTHBIMU JIMLIAMH OPTaHOB
WCTIOJTHUTEJILHOM BIIACTU».

Bwmecte ¢ Tem crienyer uMeTh B BUAY, UTO B cooTBeTcTBUM € 1. 7 cT. 3 'K mMunucrepcrsa u
uHble (pefiepaibHble OpraHbl UCIIOJHUTEIBHONW BJIACTH MOTYT M3/aBaTh aKThl, COAEpPKAIME HOPMBI
IPaXJaHCKOI'O IIPaBa, B CIyyasx U B pejenax, npegycMotrpeHHsix I'K, qpyrimu 3akoHaMu 1 IHBIMU
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npaBoBbIMM akTamu. Tem cambiM B Hactosiiee BpeMsi ['K cyiiectBeHHO orpanuumi cepy HOpMO-
TBOPYECKOM JIEATEIBHOCTH MUHUCTEPCTB U JPYTUX (heiepajibHbIX OPraHOB UCTIOHUTEIBHOM BJIACTH.

K coxanenuio, paHplile B€IOMCTBEHHbIE HOPMATUBHbBIE AKThl HEPEAKO CBOMM COIEpKaHUEM
MPOTUBOPEUIIIN 3aKOHAM U MO/I3aKOHHBIM HOPMATHUBHBIM aKTaM, 00JIaJaiolM OoJiee BHICOKOH I0pH-
JAMYECKOW CHJIOH, YTO B 3HAUMTENILHOMW CTENEHH 00YCIOBIMBAIOCH CTPEMIICHUEM BEJJOMCTB 3aIIUTUTh
MHTEpEChl BXOJALIMX B UX CUCTEMY OpraHM3alluid 3a CUeT YIIEMJIEHUSl MHTEepPecoB IpaxkaaH. Tak,
ycranoByieHHbIe cT. 246 'K 1964 r. nmpaBa nokymnateJisi B CJIydae IMpojiaky eMy Bellly HeHa [JIeKallero
Ka4ecTBa MPaKTHUECKH ObUTH CBE/IEHbI Ha HeT THUIMOBBIMY IIpaBIJIaMU OOMEHA IMPOMBIIIUIEHHBIX TOBA-
POB, KYIUIEHHBIX B PO3HUYHOW TOPrOBOM CETU rOCYJApPCTBEHHOM 1 KOOIIEPATUBHOM TOPrOBIIH, YTBEP-
K JeHHbIMU ITpuka3zoM Munucrepcrsa Toproi CCCP u ['ocygapcTBeHHOro KOMUTETa CTaHJApTOB
Cosera MunuctpoB CCCP ot 1 ¢eBpansa 1974 r— Ne 19/19. [TostoMy B CBSI3U C IOCTAaHOBJIEHUEM
Bepxosnoro Cosera Poccuiickoit @enepauyu ot 7 peBpans 1992 r. «O BBeieHUH B JeWCTBUE 3aKOHA
P® «O 3amure npas norpedurenein» [IpaBurensctBo PO 28 mast 1992 r. npuHsIIO NOCTAaHOBJICHUE
Ne 359 «O6 oTmMeHe BEeIOMCTBEHHBIX HOPMATUBHBIX aKTOB, PETYJIMPYIONIMX OTHOIIEHUs B OOIACTH
npaB norpeduteneii». [lo BBenenus B aeiictBue Koncturyipm PP k uuciy MCTOUHMKOB rpaxaaH-
CKOT'O [TpaBa OTHOCWJIMCh M HOPMAaTUBHbBIE aKThl, M3/JaBa€Mble MECTHBIMU OpraHaMU BJIACTH U YIIPaB-
nenust. Crares 71 Koncrurynuu PO ycranoBuia, 4To rpak/iaHCKOE 3aKOHOATEIbCTBO HAXOIUTCS B
BezieHnn Poccuiickoit ®epeparu. B cOOTBETCTBUY € STUM OpraHsl BJIACTU U YIIPaBJIEHUS CYOBEKTOB
Poccuiickoit Peneparyiv 1 MyHUIMTIAIBHBIE 00PAa30BaHUS HE BIIPaBe U31aBaTh HOPMATHBHBIE AKTHI,
coziepaliye HoOpMbl IpakJaHCKOTO TpaBa. DTO HAILIO MOATBEPXIEHUE B ocTaHoBIeHUH KoHeTu-
tyuuoHHoro Cyna P® 4 mapra 1997 r. Ne 4-I1 «Ilo peny o nmpoBepke KOHCTUTYLIMOHHOCTH CTaTbhU
3 ®enepanbHOro 3akoHa ot 18 ntonsa 1995 r. «O pekiname». OIHAKO HOPMBI I'PaXJAHCKOTO MPaBa,
coziepxaruecsi B aktax cyobektoB Poccuiickort denepaiiiu, W3IaHHBIX 0 BBEICHUS B JCHCTBHE
Koncruryuu P®, MoryT npuMeHAThCA CyAaMHy TP pa3pellieH|H CIIOPOB, €CJIA OHU HE IIPOTUBOPE-
yar Koncrurymuu P® u I'K”. Heo6xomuMocTh eqMHOOOpA3HOTO YperyIMpoBaHUsl OOIIECTBEHHBIX
OTHOILIEHUH, BXOJSIIUX B MPEAMET IPakAaHCKOTO MpaBa, Ha Bcell Tepputopun Poccuiickon Penepa-
LIMU HE BbI3bIBaeT COMHEHUI. OIHAKO B HACTOsIIIEE BpeMsl, KOria PUHATOE Ha (he/iepaibHOM YPOBHE
IpaskIaHCKOE 3aKOHOJATEIIbCTBO SIBJISIETCS TAJIEKO HE MOTHBIM U BCEOOBEMITIOIINM, TAKOE 3aKOHO/IA-
TEJIbHOE PEellleHNE BHI3BIBAET 3HAYUTEbHBIE CIIOKHOCTH B PEIIEHUH MHOTHX TIPOOJIeM, BO3HUKAIOIIHUX
B OT/IENIbHBIX pernoHax Poccuiickoit ®enepanyu.

I'pasknaHckoe 3akOHOATENILCTBO M HOPMbI MEX1yHApOJHOro npasa. Poccuiickas ®enepauus
SIBJISIETCS] YACThIO MUPOBOTO COOOIIECTBA M TIO3TOMY I'PaXkJaHCKOE 3aKOHO/ATENLCTBO PoccuiicKoit
depepary He MOXKET HE CUMTATLCS C OOUIENPU3HAHHBIMU MTPUHIMIIAMU U HOPMaMU MeXyHapo-
HOT'0 IpaBa ¥ MeX JyHapOAHbIMHU JJOrOBOPaMHU, B KOTOPBIX yuacTtByeT Poccuiickas ®enepanus. B cuty
atoro 1. 4 c1. 15 Koncrurynun P® ycranaBiuBaet, 4To oOmenpu3HaHHbIE IIPUHITAITBL 1 HOPMBI ME3K-
AYHApOJIHOTO IpaBa U MeXIyHapoaHsle AoroBopsl Poccuiickoit depepanum SBIAIOTCSA COCTABHOW
YacThIO €€ MPABOBOM CHCTEMBI. DTO 03HAYAET, UTO MPU PErYIMPOBAHUN OOIIECTBEHHBIX OTHOIIICHUH,
BXOZISIIIUX B MPEAMET IPakAaHCKOTO MpaBa, MPUMEHSIOTCs OOIIepU3HAHHbBIC TPUHIIAIIBI 1 HOPMBI
MeXIyHapOJHOTO MpaBa, a Tak:ke MeXIyHaponaHble 1oroBopsl Poccuiickoit ®eneparnuu. MexayHa-
ponHsle noroBopbl Poccuiickoil @enepaliiy NpUMEHSIOTCS K OTHOIIEHUSAM, BXOASIIUM B IIpeIMET
IPaXJAHCKOI'O MpaBa, HEMOCPEACTBEHHO, KPOME CIy4aeB, KOra U3 MEKAyHapOIHOIO JOrOBOpa clie-
AyeT, 4To ISl ero MpUMeHeHUs TpeOyeTcsl N3/1aHne BHYTPUTOCYAapCTBEHHOro akTa. [1pu sTom yka-
3aHHbIM akTam Koncrutynueit PO npunana 6osee BbICOKast IOpUAMUYecKast CHiIa, YeM HOPMATUBHBIM
aKTaM POCCHICKOTO IPaKJAaHCKOrO 3aKoHonarenbeTBa. Tak, m. 4 cr. 15 Koncturyimu PO u . 2 cr.
7 I'K ycTaHaBiIMBaioT, YTO €C/IU MEXAyHapOIHbIM ToroBopoM Poccuiickoit Penepalivy ycTaHOBIEHBI
MHBbIE [IPaBUJIA, YEM T€, KOTOpBIE MPEIyCMOTPEHbI I'PakJaHCKUM 3aKOHOATENLCTBOM Poccuiickoi
depnepaunu, NpUMEHSIOTCS MpaBUIa MeXyHapoaHOro gorosopa. IlocienHee umeer upe3BbYaiiHO
BaXXHOE 3HauYeHue Jyis BxoxaeHus1 Poccuiickoil ®enepaliiv B MUPOBYIO SKOHOMUKY.
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I'paskmaHckoe 3aKOHOIATENILCTBO, JIEIOBbIe OOBIKHOBEHHUSI, OObIUaM JIEIOBOr0 00OPOTa, Tpa-
BWJIA MOPAJIM M HPAaBCTBEHHOCTH. [1of1 1e7I0BBIMU OOBIKHOBEHUSIMU TTOHUMAIOTCS YCTAHOBUBIIIMECS
B IpakIaHCKOM 000poTe npaBuiia noBeaeHus. Camu 1o cede 1eoBbie OOBIKHOBEHHUSI HE SIBIISIOTCS
MCTOYHUKOM TpaskJIaHCKOro mpasa. OHaKO B TeX CiIydasix, KOrja roCyaapcTBO MPaBOBBIM aKTOM
CaHKIIMOHHUPYET JIeJIOBOEe OOBIKHOBEHHE, OHO MIPHOOpETaeT I0PUANIECKYIO CHITY TTPaBOBOM HOPMBI U
BXO/IUT B CHCTEMY I'PaXAaHCKOTrO 3aKOHOJATeIbCTBa. [10 paHee AeficTBOBaBIIEMY 3aKOHOAATEIbCTRY
TOJIBKO OT/IEJIbHbIE HOPMBI MpaBa JiIsl KOHKPETHBIX CTy4aeB MpelyCMaTPUBAIM BO3MOKHOCTh TIPH-
MEHEHUsI JISTIOBBIX OOBIKHOBEHMIA. B yacTHOCTH, 11. 2 ¢T. 57 OCHOB IpakIaHCKOTO 3aKOHOATE/ILCTBA
1991 r. (ct. 168 T'K 1964 r.) npeaycmarpuBal, 4To 00s3aTeIbCTBA JOJIKHBI UCTIONMHATHCS HAIeKa-
UM 00pa3oM M B YCTAHOBJIEHHBI CPOK B COOTBETCTBUH C YCJIOBUSIMU JIOTOBOpa M TPeOOBAHUAMMU
3aKOHOZIATENNbCTBA, a TIPU OTCYTCTBUU TAaKUX YCJIOBHHA U TPEOOBAHUN — B COOTBETCTBUM C OOBIYHO
MPEABSABISIEMBIMHA TPEOOBAHUAMU. DTH OOBIYHO MPeIbsBIIsieMble TPEOOBAHHUS U BHITEKAIOT U3 JEJI0-
BBIX OOBIKHOBEHUI.

B Hacrosiiiee Bpemsi 13 BCexX JIeIOBBIX OOBIKHOBEHMH 3aKOHOATENh 0COO0 BBIAEISAET OOBIYar
JEJOBOro 000poTa, KOTOPbIE MPUMEHSIIOTCSI UCKITIOUMTENBHO B chepe MpeanpruHIMAaTeIbCKON es-
tesbHOCTH. [To7 0ObIYaeM IeTI0BOro 060poTa, KOTOphIi B cuity cT. 5 'K MoxeT ObITh TpUMEHeH CyI0M
MIpY pa3pellieHuy CIopa, BHITEKAIOIIETO U3 MPEANPUHUMATEIbCKON eATeIbHOCTH, CIIeAyeT MOHU-
MaTh He MPeIyCMOTPEHHOE 3aKOHOJATEIbCTBOM WJIM JOTOBOPOM, HO CIIOKHUBINEECs, TO €CTh JOCTa-
TOYHO OIpPE/ICIEHHOE B CBOEM COIEPKaHUM, IUPOKO MPUMEHSIEMOe B KaKOH-TMO0 00IacTu mpef-
MIPUHUMATENTLCKON JIeSITEIbHOCTH TTPABUJIO TIOBEACHUSI, HAIIPUMEP, TPAJAUIIUN UCTIOTHEHHS TeX WA
WHBIX 00513aTeIbCTB U T. 1. OOBIYail IeTIOBOro 060poTa MOKET OBITh TPUMEHEH HEe3aBUCHMO OT TOTO,
3a(pMKCUPOBAH JIM OH B KAKOM-JIMOO JIOKyMeHTe (OImyOIMKOBaH B MeYaTH, N3JI0KeH BO BCTYIUBILIEM
B 3aKOHHYIO CHJTY PEIlIeHUH Cy[a M0 KOHKPETHOMY JIelTy, COfiepKalleMy CXOOHbIe 0OCTOSITENTbCTBA,
UT.I.)

OObuan feoBoro 060poTa B HACTOsAIIEe BpeMs TONYyYMIA 3HAYUTESBHO Oojiee IMIMPOKOe
WCITOJIb30BaHUE TI0 CPABHEHUIO C JIPYTUMHU JeJIOBBIMU OOBIKHOBeHUSIMH. B cootBercTBUU co cT. 6 ['K
€CJIM OTHOIIIEHHUE, BXOJIIIee MPeAMET I'PakJaHCKOTO MIpaBa, He YPEeryIMpoBaHO 3aKOHOATEILCTBOM
WJIM COTJIallIeHUeM CTOPOH, TO K HeMY IIPUMEHSIeTCsT 00bIvai fesioBoro odopora. Bmecrte ¢ TeM 00bI-
Yau JIeJIOBOTO 000pOTa MPUMEHSIIOTCS TOJIBKO B CJTydae, eClIi OHM He TPOTHBOpPEYaT 00s13aTeIbHbIM
IJ1s1 YYaCTHUKOB COOTBETCTBYIOIIETO OTHOIIEHHU S TIONIOKEHUSIM 3aKOHOIATeILCTBA WM AOTOBOpa (T1.
2 ct. 5TK).

[paBmiamMu MOpasi 1 HpPaBCTBEHHOCTH CaMH IO ceOe TaK:Ke He SBJISIIOTCS ICTOYHUKAMM I'PaX-
JAaHCKOTO TpaBa. YKa3aHHBIE MPaBWJIA CTAHOBSTCS MCTOUHMKOM TI'PaKJAHCKOTO IpaBa JIMIIb B TOM
CIyvae, eCcld OHU 3aKperuieHbl B KAaKOM-JTMOO HOPMAaTUBHOM aKTe, BXOASINEM B CHCTEMY I'pask/aH-
CKOTO 3aKOHOJIATeNIbCTBA. B 9TOM cilyuae nmpaBuiia MOpaid M HPAaBCTBEHHOCTH CTAHOBSITCS IIPABOBOM
HOPMO, BOIUIOIIEHHON B KOHKPETHOM HOPMAaTMBHOM aKTe I'Pa’KJIaHCKOrO 3aKOHOjAATeabCcTBa. Tak,
cr. 227 'K 3akperuisier npaBuiio MOpaid ¥ HPAaBCTBEHHOCTH O HEOOXOAMMOCTH BO3BpaTa HaiieH-
HOH BeIIIY JIMILY, TIOTEPsIBIIEMY €e, U1 ee COOCTBeHHHKY. OJIHAKO, Aaxke U He SBMSISACh HICTOUHUKOM
IPakIaHCKOTO TpaBa, MpaBUja MOPAJIM U HPAaBCTBEHHOCTH MHOT/IA IPUOOPETAIOT Ba)KHOE 3HAYCHUE
IJIs1 YSICHEHU I CMBICJIA TKAaHCKOTO 3aKOHOJATEIbCTBA U IMPABMIILHOTO MIPUMEHEHH S BOTUIOIIEHHBIX
B HEM paBoBbIX HOpM. Hanpumep, B cuity cr. 169 I'K npusHaeTcss HUUTOKHOM CleJIKa, COBEPLICHHAs
C 11eJIbI0, 3aBEI0MO IIPOTUBHOM OCHOBAM ITPABOIOPS/IKAa U HPABCTBEHHOCTH. [1py 3TOM Npy Hamunu
YMBICJIa Y 00€UX CTOPOH TaKOW CAEJIKH — B CTy4ae UCIIONHEHHUs CETIKU 0OEMMU CTOPOHAMHM XOTSI Obl
OJIHOM U3 CTOPOH — B noxof Poccuiickoit ®epepaliiy B3bICKUBAETCS BCE UCTIOIIHEHHOE, a TaKXke BCe
TO, YTO TOJJIEKAJIO UCTIOJTHEHUIO TIO clesike [[isi mpuMeHeHusl paBuil YKa3aHHOW CTaTbhU CO CTOJb
CEepPbEe3HBIMHU JIJISI CTOPOH, COBEPINAIOIINX CIEKU, UMYIIECTBEHHBIMH TOCIEACTUSIMUA BaXXHO 3HATh,
KaKMe MpaBujia COCTABIISIOT OCHOBY HPAaBCTBEHHOCTH B HaIlleM OOIIIECTBE.

I'paxjaHCKOE 3aKOHOAATETbCTBO, IOCTAHOBJICHUSI CYI€OHBIX IJIEHYMOB, TOCTaHOBIeHHUs] KoH-
crutyionHoro Cyna P®, cyneOHast mpaktuka u cyaeOHbiil ipetienieHT. [Inenym Bepxonoro Cyna
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Poccuiickoit @eneparu u [Tnenym Briciiero Apourpaxksaoro Cyna Poccuiickoit @enepanuu pac-
CMaTpHBAIOT OOOOINEHHBIE MaTeprasbl U JAI0T B MOPSIKE CYIeOHOTO TOJKOBAHUS PYKOBOJSIIHE
pa3bACHEHHUs 110 BOIPOCaM IIPUMEHEHUs1 3aKoHoaaresbcraa. PaszpsacHenus Ilnenyma BepxoBHoro
Cyna Poccuiickoit ®enepanun o0s3aTeNbHbI A1 BCEX CyAOB 0OIIel I0pUCIUKINKA B Poccuiickoi
®epnepaunu. Paspsacaenus [Inenyma Brictiiero Apourpaxksoro Cyna Poccuiickoit @eneparnuu 00s1-
3aTesbHbI ISl BCE CUCTeMBbl apOMTpakHbIX cynoB B Poccuiickoit ®epeparmu. Yka3aHHbIE pa3bsic-
HEHUs SIBJISIOTCS He HOPMATUBHBIMU aKTaMH, & aKTaMU TIpUMeHeHus rpasa. [loctaHoBneHus cyaeo-
HBIX [JIEHYMOB JJOJDKHBI JIUIIIb TOJKOBATh U Pa3bsCHSITH CMBICI TPk JAHCKOTO 3aKOHOJATEIbCTBA, HO
HE CO3JaBaTh HOBbIE HOPMBI I'pakAaHCKOro npasa. [109ToMy MmocTaHOBIIEHUsI CyA€OHBIX TUICHYMOB
HE SIBJISIIOTCS MCTOUYHMKAMU T'PaXIaHCKOTO mpaBa. Bmecte ¢ TeM cyibl Mpy pa3pelieHnH KOHKpPET-
HBIX CIIOPOB 00s13aHBI TPUMEHSITh COOTBETCTBYIOIIME HOPMBI IPaXKIAHCKOTO MPaBa JIMIIIb B UCTOIKO-
BaHMH, COIEpXKaIleMCsI B TIOCTAaHOBJIEHUH COOTBETCTBYIONIETo cyaeOHOro rieHnyma. [lostomy yuacrt-
HUKH TPaKIAHCKOTO 000pOTa PYKOBOJCTBYIOTCS MOCTAHOBJICHUSIMU CyIEOHBIX TUICHYMOB U TOT/A,
KOTJa JIeJI0 He JIOXOMT JI0 CY/ia, YTO UMEET UPE3BbIUAHO Ba)KHOE 3HAYEHUE 1151 00eCTIeUeHU I €IUHO-
00pa3HOro MOHMMAaHMSI ¥ MPUMEHEHHsI TP JAHCKOTO 3aKOHO/IATENILCTBA Ha Beel Tepputopun Poc-
cuiickoit depeparyu.

B Hacrosiiiee BpemMsi 0COOEHHO BaKHOE 3HAUEHME [UIsl CYIOB OOIIEeH IOPUCTUKIMUA U apOuT-
PaXHBIX CYJIOB UMeeT coBMecTHOe noctaHoBienue [1nenyma BepxoBHoro Cyna Poccuiickoit dene-
pauu u [Tnenyma Briciero Apourpaxksoro Cyna Poccuiickoit @epeparmu ot 1 monst 1996 1. Ne 6/8
«O HEKOTOPBIX BOIIPOCAX, CBSA3aHHBIX C IPUMEHEHUEM YacTH nepBoil I paxgaHckoro kogekca Poc-
curickor Peaepanuu». TO MOCTAHOBJIEHUE MPU3BAHO CIIYXKUTh [IJ151 CYJJOB OPUEHTHUPOM B CIIOKHBIX
BOIPOCAxX MPUMEHEHHsI HOBEHIIIETO IpaXJaHCKOTO 3aKOHOIATEIbCTRA.

Bormpoc o mpaBoBoii mpuposie PyKOBOISAIIMX pPa3bsICHEHUH CyIeOHBIX TIGHYMOB SIBJISICTCS
CIIOPHBIM B JTeparype. HeKoTopble I0pUCTHI MOJAraoT, YTo PyKOBOASIIHE pa3bsSCHEHUs], COAep-
JKaluecst B MOCTAHOBJICHUSIX CYIEOHBIX IJIEHYMOB, CJIEAyeT CUMTaTh UCTOYHUKAMMU T'PakJIaHCKOTO
npaBa. OCHOBaHMEM [UTsl TIPU3HAHUST PYKOBOASIIIMX Pa3bsICHEHUI CyAEOHBIX IIEHYMOB MCTOYHH-
KaMU T'pakJAHCKOTO IpaBa MOCIyXUJI0 TO OOCTOSTEICTBO, UTO CyeOHbIE TUIEHYMBI B PsIIe CTy4aeB,
Pa3bACHSISI CMBICIT AGHCTBYIOIIETO 3aKOHOAATENbCTBA, (DAKTHYECKH (DOPMYJIMPOBATN HOBOE MPABUIIO,
OTIMYHOE OT TOr0, KOTOPOE COIEPKAIOCh B HOpMATUBHOM akTe. [T0CKOJIbKY B CHIy IeMICTBOBABIIIEH
B To Bpems cT. 3 3akona CCCP «O BepxosHom Cyne CCCP» chopmyrpoBaHHOe CyaeOHBIM ILIe-
HYMOM IPaBUJIO TIPUOOPETANIO 00SI3aTeNIbHYIO CHTY JJIsI BCEX YYaCTHHUKOB I'PaxkJaHCKOTO 000poTa,
3TO MpPaBUJIO (PAKTUYECKU CTAHOBWJIOCH NPaBOBOM HOpMOM. OIHAKO TakKMe CUTYalluu BCTPEYaIUCh
KpaifHe peaKo W OTHOCHJIMCh K aHOMAJIbHBIM SIBJICHUSIM ITPABOBOH JICHCTBUTEIILHOCTH, HA KOTOPHIE
HEJIb351 OPUEHTUPOBATHCS TIPH BBISIBIICHUM MTPABOBOM MPHUPOJIBl PYKOBOASIINX Pa3bsCHEHUN Cyaeo-
HBIX TUIeHyMOB. [loaBsiioniee OONBITMHCTBO YKa3aHHBIX pa3bsICHEHHI 110 CBOEH IIPABOBOM MTPUPO/E
MIPE/ICTABIISIOT COOO0M CyaeOHOe TOJIKOBAHUE JIEWCTBYIOIIETO 3aKOHOAATEIbCTBA.

He oTHOCSTCS K UKCIly MICTOYHMKOB TPaKIAaHCKOTO TpaBa M NocTtaHoBeHus: KoHcTuTyimon-
Horo Cyna P®. B cinyyae npusHanus nocraHoBieHreM KoncrutynuonHoro Cyaa HEKOHCTUTYLIMOH-
HBIM aKTa IPakJaHCKOTO 3aKOHOJATENIbCTBA WM OTIEIBHOTO €ro MOJIOKEeHUs B CHiIy M. 6 cr. 125
Kouctutynuu P® 310T akT Wim OTAEIBHOE €ro MOJIOKEHWE yTpaurBaeT cuity. [Tosaromy nocranoBiie-
HueM KoncruryrmonHoro Cyna P® MOXHO TOJIBKO OTMEHHTh TY WM MHYIO HOPMY T'Pa’kIaHCKOTO
1IpaBa, HOHE CO3/1aTh HOBYIO.

He sBnsieTcs MCTOYHMKOM TpakAaHCKOTO TMpaBa M CIOXKHUBIIAsCS CyneOHasi MPaKTHKA, MO
KOTOPOH MOHMMAETCsi MHOTOKPAaTHOE €IMHOOOpa3HOe pellieHre CyAaMH OTHOM U TOH K€ KaTeropuu
nen. Cyaps, paccMaTpuBasi Jej1o, 0 KOTOPOMY CIIOKUIIACh CyaeOHas MPaKTHUKA, MOXET BHIHECTH U
MHOE pellieHue, eCM yOekKIIeH B TOM, UTO CIIOKMBIIIASCS MIPAKTHKA HE COOTBETCTBYET 3aKOHY. Bme-
CcTe C TeM cyfeOHast MpaKTUKa UMeeT OrPOMHOE 3HaUeHHe JUIs1 BhIpaOOTKU €IMHOOOPA3HOro MOHMMA-
HUS ¥ TPUMEHEHHU S TPaKIAaHCKOTO 3aKOHOAATEIbCTBA CYA€OHBIMH OpraHamu, 6e3 4ero HeBO3MOKHO
00ecIeunTh 3aKOHHOCTh M IMPABOTIOPSIJIOK B OOIIECTRE.
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He oTHOCHTCS K YMCITy MICTOUHMKOB TPakJAHCKOTO MpaBa U CyAeOHBIN MpeleieHT, o/ KOTo-
PbIM MOHMMAETCS pelIeHre Cya Mo KOHKpeTHOMY Jeity. Takoe peleHue siBisieTcs: oOsi3aTeIbHbIM
TOJIBKO JIJIs1 JIMLL, yYacCTBYIOIIMX B JaHHOM Jiesie. OHO He uMeeT 00s13aTesIbHOM CUITBL IS CyaeH, pac-
CMAaTpPUBAIOUIMX AHAJIOTMYHOE AEJIO.

§ 2. /leficTBHeE IPask/JaHCKOr0 3aKOHO1aTeJIbLCTBa

JlercTBrE TpakIaHCKOTO 3aKOHOAATeNbCcTBA BO BpeMeHHM. Copepkamuvecs B I'PaXIaHCKOM
3aKOHOJATEILCTBE HOPMBI IPaBa MPHU3BaHbl PETyJINPOBATh OOIIECTBEHHbIE OTHOIIEHHUS, COCTABISIO-
IMe TMpeaMeT IpakJIaHCKoro mpasa. ['pakaaHcKoe 3aKOHOJATENBCTBO MEPHOANIECKH OOHOBIISIETCS
Y B HEM MOSBJISIIOTCS. HOBbIE HOPMBI TP JAHCKOTO MIPaBa, a yCTapeBIIe HOPMbI IIPEKPALAIOT CBOE
cywecrsoBanue. C apyroil cTopoHsl, Ha Tepputopun Poccuiickort Penepanyy NOCTOSSHHO BO3HU-
KaloT OOIIECTBEHHBIE OTHOLIEHHSI, KOTOPHIE TI0 CBOMM MPU3HAKaM BXOIAT B MIPEIMET I'PakIaHCKOTO
npaBa. B cBA3M ¢ 3TUM BakHO YETKO OMpPENeNTh, C KAKOTO MOMEHTa BCTYNaeT B JIeHCTBUE Ta WM
MHasi HOpMa I'PpakAaHCKOTO MpaBa M Ha KakKe OTHOLIEHHS OHa paclipocTpaHsercsi. Beenenuve B aeit-
CTBUE I'PAXJAAHCKUX 3aKOHOB OCYILECTBIISIETCS B COOTBETCTBUM ¢ DesiepaibHbIM 3aKOHOM OT 14 nioHs
1994 r. Ne 5-03 «O nopsiake onmyOIMKOBaHUS M BCTYIUIEHUS B CHITy (hefiepaibHbIX KOHCTUTYIIMOH-
HBIX 3aKOHOB, (be/iepalibHBIX 3aKOHOB, akToB Najar PexepansHoro Codpanusi». B coorBeTcTBIM CO
cT. 1 yka3aHHOro 3akoHa Ha Tepputopun Poccuiickoit denepanivy NpuMeHsIOTCs TONBKO Te (peae-
pajibHble KOHCTUTYLIMOHHBIE, (pefiepalibHble 3aKOHbI, KOTOpbIe O(PULIMAIBHO OMyOJIMKOBaHbl. 3Haue-
HIE TOT0 MPaBIJIa TPYAHO NEPEOLICHUTh. [ pakJaHCKO-TIpaBOBbIE 3aKOHBI COfIEpKAT B ce0e MpaBHJIa,
KOTOPbIMU JIOJIKHBI PYKOBOJICTBOBAThCSl YYaCTHUKH I'PAXAaHCKOro 000pOTa B CBOEH NpelpuHUMa-
TEJIbCKOM WJIM TOBCEHEBHOW OBITOBOM AEATEBHOCTU. PYKOBOICTBOBAThCA k€ TUMM NPaBUIAMU
YYaCTHHKH TPaXIaHCKOro 000pOTa MOTYT TOJBKO B TOM CJIydyae, eclii OHH OyIyT UMeTh BO3MOX-
HOCTb O3HAKOMHUTBCS C COJIEpKAaHUEM YKa3zaHHBIX mpaBuil. [locnenHee pocturaercs mnyteM oguiu-
aJIHOTO OIyOJIMKOBAaHH I HOPMATHBHBIX AKTOB I'PaX JAHCKOIO 3aKOHOAATENNbCTBA. TOIBKO B 9TOM Clly-
Yyae MOXHO TpeOOBaTh OT YYACTHUKOB I'PaKAAHCKOTO 000POTa UCIIONHEHHU s T'PakAaHCKO-TTPABOBBIX
3aKOHOB U NIPUBJIEKATh MX K OTBETCTBEHHOCTH 3a HapylLIEHUE COfiepXKallXcs B HUX mpaBuil. [latoit
NpUHATUSA (eepaTbHOIO 3aKOHA CUUTAeTCs JAeHb NMpuHATHA ero ['ocynapcrBeHHo [IyMoii B OKOH-
YyaTteJbHON peJaKIvu.

Haroit npuHATHSA (peaepasbHOro KOHCTUTYIIMOHHOTO 3aKOHA CYMTAETCS JIeHb, KOTa OH 0100-
peH nanatamu PeaepanabHoro Codpanus B nopsjake, ycranojaeHHoM Koncruryuueit PO. denepais-
HbIe KOHCTUTYIIMOHHBIE 3aKOHBI, (he/iepaibHbIe 3aKOHBI MOIeXaT O(PUIIATLHOMY OITyOIMKOBAHUIO B
TeYeHUe ceMU AHeil nocne aHsA ux noanucanus [Ipesunentom Poccuiickoit deneparyu. MexayHa-
pOIHBIE 10TOBOPHI, patrduipoBanHbie PenepanbibiM CoOpaHeM, MyOIUKYIOTCS OJHOBPEMEHHO
¢ (penepanpHBIMM 3aKOHaMK 00 KX patudukanmy. OpuIraIbHBIM OMyOIMKOBaHHEM (peaepatbHOro
KOHCTUTYLIMOHHOTO 3aKOHA M (peiepalbHOrO 3aKOHA CUMTAeTCs MepBasi MyOaMKalus ero MoJHOro
Tekcta B «Poccuiickoit razere» wim «CoOpanun 3akoHomarensctBa Poccuiickoit ®epepanumn». B
HeJIsIX O0JIee ONepaTUBHOTO O3HAKOMIICHH I yYaCTHUKOB I'PakIAaHCKOTO 000pOTa C BHOBb IIPHHSTHIMU
IPakIaHCKUMH 3aKOHAMHM IOC/IeTHUE MOTYT OBbITh ONYOJIMKOBAaHbI B MHBIX MEYATHBIX M3/IaHMSX, A
Tak’ke JOBEAEHHI 10 BCEOOIIero cBeeHus1 (OOHApOIOBaHBI) 10 TEIEBUACHUIO M PAJINO0, Pa30CIaHbl
roCy/1apCTBEHHBIM OpraHaM, JOJKHOCTHBIM JIMLIAM, IPEANPUATHAM, YUPEKIECHUAM, OpraHu3alusMm,
Tniepe/iaHbl 10 KaHajlaM CBSI3U, PAaCIIpOCTPaHEeHB! B MallIMHOUMTaeMoi hopme. [is1 ynoOcTBa ux mpax-
THYECKOTO MCIOJIb30BaHUS TPAXKIAHCKUE 3aKOHBI MOTYT OBITh OITyOJIMKOBAHBI M B BHJE OTIEIBHOTO
W3aHK, KaK 9TO UMeeT MecTo B oTHomeHuu ['K.

I'paxkjaHCKME 3aKOHBI BCTYMAIOT B CHJy OJHOBPEMEHHO Ha Bcell Tepputopuu Poccuiickoil
depepary o UCTEYEHUH JECATH THEN NOCIe JHSA MX O(PULIMAIBHOTO OIyOJIMKOBAaHM S, €CJIU CAMUMU
3aKOHAMM He YCTAHOBJIEH MHOI MOPsJIOK BCTYIUIEHUs UMX B cuity. Kak mpasuio, apyroi mopsiaok
BCTYILJIGHUS] B CHJIy TPaXJAHCKUX 3aKOHOB YCTAHABJIMBAETCS TOrJA, KOIZa BO3HMKAET HEOOXOIU-
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MOCTb HEME/IJIEHHOTO BBE/ICHHUsI B ICWCTBHE HOBOTO I'PaskIAHCKOTO 3aKOHA. B Takux ciryyasix B caMoM
3aKOHE YKa3bIBAaeTCsl, YTO OH BCTYIWJI B CUJIY CO JHSI €ro O(pUIMATBHOTO OIMyOIMKOBAHHUs, KaK 3TO
MMeJI0 MECTO B OTHOIIEHUM paccMaTpuBaeMoro genepanbHoro 3akoHa «O mopsiake omyOarKoBa-
HUS U BCTYIUICHUS B CIUTY (peiepasIbHBIX KOHCTUTYITMOHHBIX 3aKOHOB, (peJiepaibHbIX 3aKOHOB, aKTOB
nanat ®enepanbHoro Codpanusi». IHOM NOPAIOK BCTYIUICHHUS B CUITY TPk JAHCKOTO 3aKOHA IpUMe-
HsIeTCS TaKKe TOrja, Koraa MPUHUMAETCS TMOO CJIOKHBIN TIO COAEPKAHUIO, TMOO OOJBIION 10 00b-
eMy 3aKOH, TpeOyoIuil OoJiee AIMTETHHOrO BPEMEHH /ISl 03HAKOMJICHUSI M YSICHEHHUSI €0 cofepika-
HUS, a TaK)Ke TOTJA, KOrJa He BCe MONOKEHHs] HOBOTO TPaKJAHCKOTO 3aKOHA BBOJSATCS B JICWICTBUE
O/IHOBPEMEHHO. B Takux ciyyasx, Kak MpaBuIo, TPUHAMAETCS CIIEIMATbHbBINA 3aKOH O MOPSIJIKE BBE-
JIeHUsI B JIGUCTBHE HOBOTO IpakJaHCKOro 3akoHa. Hanpumep, npunsteiii ['ocynapctBenHoi ymoi
21 okts16pst 1994 r. ®epepanbHblii 3akoH «O BBEAEHUM B JEWCTBUE YaCTU MepBOi ['paxaaHCKOro
koniekca Poccutickoi deneparum».

Kak mpaBuiio, Bce mpaBOBble HOPMBI HOBOTO 3aKOHA BCTYMAIOT B JEHUCTBHE OJHOBPEMEHHO.
Bwmecre ¢ Tem nipu BBeIeHUH B ICHCTBHE 3HAUYMTEIBHBIX TI0 00beMy 1 cpepe JeNCTBUS IPaXaaHCKUX
3aKOHOB HEKOTOpBIE €r0 IMOJIOKEHHSI MOTYT ObITh BBE/IEHH B JIEMCTBUE JTMOO paHbIe, OO MO3Ke
OCHOBHOW MacChl COAEPXKAIIMXCsl B HEM HOpM TpaBa. Tak, eciu OOJBIIMHCTBO TMOJOKEHUIA 4acTh
nepsoii ['K Obu10 BBesieHO B fevicteue ¢ 1 siaBaps 1995 r., To rmaBa 4 I'K Oblia BBeieHa B IEWICTBUE
co qHs oduimanbHoro onyonmukoBanus yactu nepeoit 'K, 1. e. ¢ 8 nekadps 1994 r. Beenenue xe &
nevictBre TiaBbl 17 'K ObU10 OTIIOKEHO O THS BBEICHUS B IeHCTBUE 3eMeIbHOro Kojiekca PO.

Crarps 4 T'K ycranaBiuBaer oOiiee MpaBUiIO, B COOTBETCTBUSI C KOTOPHIM IPABOBbBIC AKTHI
IPaKIAaHCKOTO 3aKOHOJIATENILCTBA HE UMEIOT OOPATHOM CHJIBI M IPUMEHSIIOTCSI K OTHOIIEHUSIM, BO3-
HUKIIIMM T0CJie BBEJIeHUsI MX B JieiicTBUe. BMecTe ¢ Tem u3 00111ero npaBuia: «3aKOH OOpaTHOM CHJIBI
HE MIMEeEeT» MOXET ObITh CIIeJIaHO UCKJTIOYEHHE, KOT/Ia ISHCTBHE 3aKOHA PACTIPOCTPAHSIETCS U HA OTHO-
IIIEHM 1, BO3HUKIIIME IO BBEJICHUsI ero B eiicTBre. [locieiHee BO3MOKHO TOJIBKO B CITy4asix, KOra 3T0
MPSMO TIPETyCMOTPEHO 3aKOHOM. OOBIYHO 0OpaTHas CHJla MPUAAETCS TAKUM HOPMaM I'PakIaHCKOTO
MpaBa, KOTOPBIE PacCUMTaHbl HA OTHOIIEHHUs, paHee BOOOIE HE yperyJMpOBaHHbIE TPaXJaHCKUM
3aKOHOM, JINOO TeM HOpMaM TpaBa, KOTOPbIE YCTAaHABIMBAIOT OOJIee JIbTOTHBIN PEKUM IJIs1 YIaCTHU-
KOB T'PakJAHCKOTO 000pOoTa TN 00eCNeYNBAIOT OBBIIICHHYIO 3AIUTY UX TPaB ¥ OXPaHsSIEMbIX 3aKO-
HOM mHTepecoB. Tak, oOpatHas cuia npuaaHa cT. 234 'K, ycranapnmBamoIieii BO3MOXKHOCTh TTPH-
oOpeTeHus MmpaBa COOCTBEHHOCTH Ha Belllb B CHUTY MprodpeTaTeibHol naBHOCTH. Conepkaiiuecs B
JaHHOM CTaThe MpaBWIa MPUMEHSIOTCS U K TeM OTHOIIEHHSM, KOTOpbIe BO3HUKJIM JIO TOrO, KaK B
HaleM 3aKOHOAATEIbCTBE CTAJI0 BO3MOKHBIM MPUOOpPETEHHE MpaBa COOCTBEHHOCTH B CHITY MTPUOO-
peTarenbHON JaBHOCTH, €CJIM 3TH OTHOIIEHH s TIPOJIOJIKAIOTCS] B MOMEHT BBEJICHUS B ICHCTBHE YaCTH
nepsoii ['K (ct. 11 ®enepanbHoro 3akoHa PO «O BBeeHnu B JeWCTBUE YacTH epBoy I 'paxk1aHcKkoro
Konekca Poccutickoit deneparum» ).

B nocranoenenun Koncrurymmonsoro Cyna P® ot 24 oktsa6ps 1996 r. Ne 17-I1 «Ilo meny o
MIPOBEPKE KOHCTUTYLIMOHHOCTH YacTH NepBoy cTaThu 2 PefepanbHOro 3akoHa ot 7 Mapra 1996 r. «O
BHeceHUH u3MeHeHui B 3akoH Poccuiickoit ®eneparm «O0 akim3ax» 0co00 OTMEYaeTcs, 4To o
cmbiciy Koncrurynun P® n ®epepanbHoro 3akona ot 14 moHs 1994 r. «O nopsizike ormyOamMKkoBa-
HUS U BCTYIUICHUS B CIUTY (pefiepasIbHBIX KOHCTUTYITMOHHBIX 3aKOHOB, (peJiepaibHbIX 3aKOHOB, aKTOB
nanat ®enepanpaoro Codpanusi» OOMIMM IS BCEX OTpaciield paBa MPaBUJIOM SIBJISIETCS TIPUHLIUTI,
COMIACHO KOTOPOMY 3aKOH, yXY/IIIAIOIIUH MOTOXKEHUEe TPaXJaH, a COOTBETCTBEHHO W O0bEANHEHU,
CO3JaHHBIX TSI PeaIM3allii KOHCTUTYIIMOHHBIX MPaB M CBOOO[ IpakaaH, OOpaTHOM CHJIBI HE UMeeT.

MHorue rpaxkIaHCKue MPaBOOTHOIIEHHS HOCAT JJISAIIMICS Xapaktep. Hampumep, apeHaHOe
00s13aTeJIbCTBO, BO3HUKIIIEE U3 JOTOBOPA, 3aKIOUEHHOro Ha 50 JieT, KWIMITHOEe 00S3aTelbCTBO,
aBTOPCKOE MPABOOTHOILICHUE U T. 1. B Tiepuoj1 cylecTBOBaHMsI TAKMX MPABOOTHOIIIEHUI MOXET CMe-
HUTHCSI HECKOJIBKO 3aKOHOB, HAITPABJIEHHBIX HAa X PETyIMPOBAHUE, U B PAMKAX YKa3aHHBIX MPaBOOT-
HOIIIEHUH MOTYT NePHOJMYECKU BO3HUKATh M MPEKPAIAThCsl CYObEKTUBHBIE TIpaBa U 00S3aHHOCTH.
[To TakMM OTHOIIEHUSIM, BO3HUKIIHM JI0 BBEJECHHS B JEUCTBUE aKTa I'PaskJaHCKOTO 3aKOHOIATEIb-
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CTBA, OH IPUMEHSIETCS K TIpaBaM U 0OS3aHHOCTSIM, BO3HUKIIIMM T10CJIE BBEJICHUS €r0 B JeUCTBHUE (T1.
2 ct. 4 T'K). Ecnm mocie 3aKTI09eHus JOroBOpa IMPUHSIT 3aKOH, YCTAHABIIMBAOIINN 00513aTeIbHBIE /IS
CTOPOH MHbIE ITPAaBUJIA, YEM T€, KOTOPBIE JEWCTBOBAIN IIPY 3aKJIIOUEHUH JIOTOBOPA, YCIOBHS 3aKJIIO-
YEHHOT'O JJOTOBOPA COXPAHSIOT CUITy, KPOME CIy4YaeB, KOI/la B 3aKOHE YCTaHOBJIEHO, YTO €ro JeNCTBHE
pacrpocTpaHseTcst Ha OTHOIIEHH I, BO3HUKIIIUE U3 paHee 3aKJII0UeHHBIX JoroBopoB (11. 2 cT. 422 I'K).

[Ton3akoHHBIE HOPMATUBHBIE AKThI IPAKIAHCKOTO 3aKOHOAATEILCTBA BCTYIAIOT B JIEHICTBUE B
nopsjike, npegycMorpeHHoM Ykazom Ilpesunenta Poccuiickon @enepanmu ot 23 mas 1996 r. Ne 763
«O mopsiake onmyOIMKOBaHMS M BCTyIUIeHUsI B cuily akToB Ilpesunenta Poccuiickoin ®eneparyy,
[TpaButensctBa Poccuiickont ®enepaniy 1 HOPMAaTUBHBIX IIPABOBBIX aKTOB (PeJepasIbHbIX OpraHOB
WCTIOJTHUTEJILHOM BJIACTH» € M3MeHeHusiMU oT 16 mas 1997 r. Tak ke kak u 3akoHbl, yKasbl [Ipe3u-
nenra Poccuiickoii hepeparivu u noctaHoBsienus [IpasutenscrBa Poccuiickoi ®eneparum noasesxar
odurmaapbHOMy omnyorkoBaHuo. OduimaisHbM onyoIMKoBaHueM yka3oB [Ipesunenrta Poccwii-
ckoil deneparmu u nocranosieHnid [IpaButenberBa Poceuiickoit Penepanuy cuutaercs myoaMKa-
IUs UX TEKCTOB B «Poccuiickoit razere» wim B CoOpaHuu 3akoHojaTenbcTBa Poccuiickont Pene-
pauuu. OdunmanbHbIMU SBJISAIOTCS Takke TeKCThl yka3oB Ilpesunenrta Poccuiickonn ®enepauuu u
nocra”oBsenui [IpasurenbcrBa Poccuiickoit @enepatiuu, pacpocTpaHsieMble B MATMHOYUTAEMOM
BU/IE HAYYHO-TEXHUYECKUM [IEHTPOM IPpaBoBOi nH(popMarmu «Cucrtema. 1iis 6osee onepaTuBHOTO
O3HAKOMJIEHHSI CyOBEKTOB IPaXJAHCKOTO MPaBa C BHOBb MPUHSATHIMA HOPMATUBHBIMU aKTaMH YKa3bl
[Tpesunenrta Poccuiickoit ®enepanuu u nocraHosieHus [lpasutensctBa Poccuiickorn Peneparyu
MOT'YT OBITH OITyOJIMKOBAHbI B MHBIX MEUaTHBIX U3/IaHUSIX, & TAKXKE JI0BEICHBI IO BCEOOIIEro CBE/ICHHU ST
T10 TEJIEBUIEHUIO U P10, PA30C/IaHbl TOCYIapCTBEHHBIM OpraHaM, OpraHaM MECTHOTO caMoyIIpaBJie-
HUS1, JOJUKHOCTHBIM JIMLIAM, MPEANIPUATUSIM, YUPEKAECHUSAM, OpraHu3alusIM, Iepe/laHbl 110 KaHaaM
cBsi3u. O7IHAKO 3TO HE CUMTAETCS UX O(PUIMATBHBIM OIMyOIMKOBAHUEM.

Vkassl [Ipesunenta Poccuiickort ®enepanun u nocranosienus [IpaBurenscrsa Poccuiickoit
depeparuy, 3aTparvBaoIre MpaBa, CBOOOIH 1 00S3aHHOCTH YeJIOBeKa U TpakJaHWHA, YCTAHABIIH-
BalOLIME MPaBOBOM CcTaTyc (pefiepaibHbIX OPraHOB MCHOJHUTEIBHOM BJIACTH, a TaKKe OpraHu3aluii,
BCTYIAIOT B CUJTy OIHOBPEMEHHO Ha Bcell Tepputopun Poccuiickoit @enepaiiy o UCTEYEHUN CEMU
IHeH rocne 1Hs uX o(pUIMaIBHOrO onyonuko-Banus. Bmecte ¢ Tem B ykazax I[pesuzaenrta Poccuii-
ckoil ®enepanun 1 B mocraHoBieHusix [IpaBurensctBa Poccuiickort depepay MoxeT ObITh ycTa-
HOBJIEH JIPYTOi NOPSI/IOK BCTYILJIEHUS UX B CHITY.

HopmarusHble mpaBoBble akThl (heiepajIbHbIX OPraHOB UCIIOJTHUTEIBHOM BIACTH, 3aTparuBalo-
I1IMe MpaBa, CBOOO/IBI ¥ 00S3aHHOCTH YeJIOBEeKA U IPaKAaHIHA, YCTAaHABIMBAIOIINE IPABOBOM CTaTyC
OpraHu3alyi UM UMEIOIIYE MEXBEJOMCTBEHHBII XapakTep (/1ajee — HOpMaTUBHBIE IPABOBBIE AKTHI
(penepanbHBIX OPraHOB MCIIOJHUTENIBHOM BJIACTH), MPOUIEAIINE TOCYIAPCTBEHHYIO0 PETMCTPALMIO B
Munucrepcrse octuimu Poceuiickoi ®epeparuu, nogiexar o0s3aTeIbHOMY O(pHIIMaTbHOMY OITyO-
JIMKOBAHMIO, KPOME aKTOB WJIM OT/ENBHBIX UX MOJIOKEHUI, COAEPKALMX CBEIEHHS, COCTABIIAIONINE
rOCYJApCTBEHHYIO TallHy WM CBe/IeHUS1 KOH(UAECHIMAIbHOrO Xapakrepa. HopmaTtuBHble nipaBoBbIe
aKThI (pefiepabHbIX OPraHOB UCTIONMHUTENIBHOW BJIACTH NOIEKAT O(PUITHATIBHOMY OIyOIMKOBAHUIO B
razere «Poccuiickue BecTu» B TeUeHUE JEeCATH JHEH 1ocie AHS UX perucTpaiuy, a Takxke B brose-
TEHE HOPMAaTUBHBIX AKTOB (peAepalIbHbIX OPraHOB UCTIOJIHUTEIBHOM BJIACTU u3AatenbeTBa «l0puam-
yeckas jiureparypa» Aamunuctpanuu [Ipesunenrta Poccuiickoit @eneparinu. OpuiuaibHbIM TakkKe
SIBJISIETCS] YKa3aHHBIN Blosuierensb, pacipocTpaHsieMblid B MAIIMHOYMTAEMOM BUJIE HAyYHO-TEXHUYE-
CKUM LIEHTPOM MpaBoBoi uHpopmaimu «Crucrema.

HopmarusHble nipaBoBble akThl (heiepajibHBIX OPraHOB UCIIOJHUTEIBHONM BJIACTH BCTYNAIOT B
CIJIy OJHOBPEMEHHO Ha Bceul Teppuropun Poccuiickonn denepaiiuu Mo UCTEYEHUU JAECATU AHEn
rocJie THsI X O(PUIMAIBHOTO OIYyOIMKOBAHUS, €CIIM CAMUMHE aKTaMU HE YCTaHOBJIEH JPYTrOi Mopsi-
JOK BCTYIUIEHUS UX B cuily. HopMaTrBHBIE ITPaBOBBIE aKThI (peiepabHbIX OPraHOB UCIIOTHUTEIbHOW
BJIACTH, COJEPIKAILIE CBECHNU S, COCTaBJISIOIIME TOCYAAPCTBEHHYIO TaiHY, WU CBEIEHUS] KOH(U/IEH-
[IMAJIFHOTO XapaKTepa v He MOJIeKAIIME B CBSI3U C 9TUM O(UIMATBHOMY OIyOJIMKOBAHUIO, ITPOIIIE -
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1IMe TOCyAapCTBEHHYI0 peructpanuio B Munucrepcerse octuiinu Poccuiickont deneparyu, BCTynaoT
B CHJTy CO JJHSI TOCYJApCTBEHHOM PErMCTPalK U IIPUCBOEHK I HOMEPA, €CJIM CAaMUMU aKTaMU He ycTa-
HOBJIEH OoJiee MO3JHUIA CPOK X BCTYIUICHUS B CHITY.

HopmarusHble npaBoBble akThl (pe/iepaibHbIX OPraHOB UCIIOIHUTEIBHOM BJIACTH, KPOME aKTOB
Y OTIEJIbHBIX UX MOJIOKEHUH, COIEpKallliX CBEIEHHUS], COCTABIIAIOLINE TOCYIaPCTBEHHYIO TAlHY, WX
CBEJICHU s KOH(PUIEHIMAIBHOTO XapaKTepa, HE MPOIIEAIINE FOCYJAPCTBEHHYIO PETUCTPALIUIO, a TAKKE
3aperuCTpUPOBAHHBIC, HO HE OMyOJMKOBAaHHBIE B YCTAHOBJIEHHOM MOpSIKE, HE BJEKYT MPAaBOBBIX
MOCJIE/ICTBUM, KaK HE BCTYNMBLIME B CUJIY, U HE MOTYT CIIY’)KUTb OCHOBAaHMEM [IJIs1 peryJIMpOBaHUS
COOTBETCTBYIOIIMX OOIIECTBEHHBIX OTHOIIEHHIA, IPUMEHEHH I CAHKIIUH K IPakaHaM, I0JKHOCTHBIM
JIMLIaM Y OpPraHU3alisaM 3a HEBBIITOJIHEHUE CONIEpKaIIMXCsl B HUX Npeanucanuii. Ha ykazaHHbIE akThl
HEJIb351 CChUIAThCS MPYU Pa3pellieHU! CIIOPOB.

CdopmynupoBaHHbIE BbIIIE MPaBUIa UMEIOT YPE3BbIYAHO BaXKHOE 3HAYEHUE, TIOCKOIbKY B
HeJJaJIeKOM TIPOILLJIOM MHOTOUMCJIEHHBIE BEJOMCTBEHHbIE HOPMATHUBHBIE aKThl HEPEAKO MPOTHUBOpPE-
YU HOPMATUBHBIM aKTaM, 00JIafaionmM 0ojiee BHICOKOW I0PUINIECKON CHIION, a MHOT/IA U He Iy0-
JIMKOBAJIMICh B OpraHax NevyarH, JOCTYIHBIX 1Jisi CYOBEKTOB IpaskIaHCKOro rpasa. ['ocynapcTBeHHast
perucrpauus 3Tux akroB B MuHucrepcre octuimu Poccuiickoir ®Penepanuy O3BOJSIET MOCTa-
BUTb 34CJIOH Ha IyTH BEIOMCTBEHHBIX HOPMATUBHBIX AKTOB, HE COOTBETCTBYIOIIMX 3aKOHaM, YKa3aM
ITpesunenra Poccuiickoit denepanun u nocranosienusMm IpasutenscrBa Poccuiickonn ®enepanui.
Heo6xonumocTh ke o(pUIMaIBHOTO OMyOIMKOBAaHUS BEIOMCTBEHHBIX HOPMATHUBHBIX aKTOB TO3BO-
JISIeT UCKJTIOUUTh ITPUMEHEHNE HeOMyOIMKOBAaHHBIX aKTOB M aKTOB, OITYOJIMKOBAaHHBIX B MAJIOAOCTYII-
HBIX JUIS1 YYACTHUKOB I'PaXKAAHCKOTO 000pOTa UCTOYHUKAX.

Hapsny ¢ MomeHTOM BCTyIJIEHMsI B JIEMCTBHE TPaJIaHCKO-IIPAaBOBOTO HOPMAaTUBHOIO aKTa
BaXXHOE 3HAYEHME MMEET TaKke MOMEHT IIpeKpallleHus ero aeicteus. MlHorga B caMomM HOpMaTHB-
HOM aKTe€ YCTaHAaBJIMBAETCSl CPOK €ro JAeNcCTBUs. Takue HOpMATUBHBIE aKThl YTPAuMBaIOT I0pUANYE-
CKYIO CHUTy C HACTYIUIEHMEM YCTaHOBJIEHHOTO B HUX CpoKa. Tak, nmocranoBieHreM CoBeta MUHUCTPOB
PC®CP Ne 601 ot 25 nexadpst 1990 r. «O06 yrBep:xaennu [Tonoxenrst 06 akIIMOHEPHBIX OOIIECTBAX>»
ObLIO YCTAHOBJIEHO, YTO yKa3zaHHoe [lojiokeHre NerCTBYeT N0 MPUHSATHS 3aKOHA 00 aKIIMOHEPHBIX
obmecTBax. [To9TOMy yKa3aHHBI HOPMATUBHBIN aKT MPEKPATUI CBOE JEHCTBHE C MOMEHTA MPHHSI-
THS 3aKOHA 00 aKIIMOHEPHBIX 00IIecTBax. B OOJBIIMHCTBE ke rpaxkJaHCKO-TIPABOBBIX HOPMATUBHBIX
aKTOB CPOK MX JICWCTBUsI HE OMpelesieH U OHM MPEeKpaIialoT CBoe JeHCTBUE MO0 B pe3ysbTare ux
MPSIMOY OTMEHBI, JINOO B CBS3U C MPUHITHEM HOBOT'O HOPMATUBHOTO aKTa, OTMEHSIIOIIETO WU N3Me-
HSIOILIETo COJEpKaHNe paHee IeCTBOBABLIETO HOPMATUBHOIO akTa. Tak, ®enepanbHbIM 3aKOHOM «O
BBEJICHUM B JIEWCTBUE YacTu nepBou ['paxgaHckoro kozpekca Poccuiickont ®Penepanyin» MpuU3HaHbI
yrparuBimmMu cuity 3akoH PCPCP «O codcrBenHoct B PCOCP» u 3akon PCPCP «O nipearnpu-
SATUSX U NIPeJIPUHUMATENICKOIN JeATeIbHOCTH», KpoMe cT. 34 u 35.

JleicTBrE rpax JaHCKOrO 3aKOHOJATENILCTBA B TPOCTPAHCTBE U 10 Kpyry Jull. [IockonbKy rpax-
JAHCKOE 3aKOHOJATENILCTBO HAXOOUTCA B BeeHnu Poccuiickoit Peneparyiy, rpaxaaHcKo-IIpaBOBbIE
HOpPMAaTUBHbIE aKThl paclIpOCTPaHSIOT CBOE JEWCTBUE Ha Bcel Tepputopun Poccuiickont ®enepanui.
OpHako opraH, U3AAaBUIMIA I'PaXJaHCKO-ITPABOBOM HOPMATUBHBINA AKT, MOKET OIPaHUYUTh TEPPUTO-
puIo efCTBHS JaHHOTo akTa. Hampumep, neiicTBUe HOPMATUBHOTO aKTa MOKET ObITh OrpaHHUYEHO
paitonamu Kpaiinero Cesepa.

TO4YHO TaK ke NEeHCTBYeT IpakJaHCKOe 3aKOHOAATEIbCTBO M 1O Kpyry jmil. [To obiemy mpa-
BUJTY, JIeMICTBME I'PaXJaHCKOTO 3aKOHOJATEIbCTBA PACIIPOCTPAHSETCS HA BCEX JIMILI, HAXOASIIMXCS
Ha tepputopun Poccuiickoit ®epepaiu. K ykazaHHBIM JIMIIaM OTHOCSITCS TPak/IaHe, I0pUIuIecKue
muna. Poccmiickas ®enepanus, cyobektsl Poccuiickoin ®epepaiiy M1 MyHUIMIIATBHBIE 0Opa30Ba-
Husl. [IpaBuiia, ycTaHOBJIEHHBIE I'PaXAAHCKUM 3aKOHOAATEIbCTBOM, IPUMEHSIIOTCS U K OTHOIIEHUSM
C y4acTheM MHOCTPAHHBIX TPaXJIaH, JIUIl O0e3 rpakAaHCTBA U MHOCTPAHHBIX IOPUIMUYECKUX JIUL], €CITU
MHOE He npeaycMoTpeHo denepaibHbiM 3akoHoM (11. 1 cr. 2 I'K). Koraa aevictBue rpaxiaHcKo-Tpa-
BOBOI'O HOPMAaTMBHOI'O aKTa OrPaHUYMBAETCs Olpee/ieHHON Tepputopuer Poccuiickoit ®enepanuu,
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TO YKa3aHHBIN aKT JEWCTBYET TOJbKO B OTHOIIEHUU TEX JIUL], KOTOPbIE HAXOJSATCS Ha JAHHOM TeppH-
Topud. BmecTe ¢ TeM UMEIOT MecTo cilyyad, KOrja B CAMOM HOPMAaTHMBHOM aKTE€ YCTAHOBJIEHO WU
BBITEKAET U3 €ro CMBICIIA, YTO OH IPUMEHSIETCS HE KO BCEM, a JIMIIb K ONPEIeICHHON IPyMIIe JIII.
Tak, B camoMm 3akone PO «O 3ammrte npaB noTpeduTesei» yCcTaHOBJIEHO, YTO OH PAaCIpOCTPaHsIET
CBOE JICHICTBHE TOJIBKO Ha TeX CYObEKTOB I'PakIAHCKOTO MPaBa, KOTOPbIE OTHOCATCS K TOTPEOUTEINSIM
u npeanpuHumMaressm. M3 cmpiciia @enepaibHoro 3akoHa «O nmocraBkax MpoayKIMu s peepaib-
HBIX TOCY/aPCTBEHHBIX HYk/» BBITEKAET, UTO OH MPUMEHSETCS TOJIbKO K I0PUAMYECKUM JIMLIAM, pac-
TOJIOKEHHBIM Ha TeppuTtopun Poccuiickort eaepaumu.

§ 3. IIpuMeHeHNe rPaKJAAHCKOT0 3aKOHO1aTeJIbCTBA

JIMCTIO3UTUBHBIE UMIIEPATUBHBIE HOPMBI I'PaXkJaHCKOro npasa. Conepkaliyecs B akTax rpax-
JAHCKOTO 3aKOHOJIATEeJIbCTBA NPABOBbIE HOPMBI MPUMEHSIOTCS KaK CaMMMHU YYaCTHUKaMM OOILe-
CTBEHHBIX OTHOILEHUI1, TaK ¥ IPABONPUMEHUTEIbHBIMUA OpPraHAMU, HAIPUMEP, B CIIy4ae Cropa, BO3-
HUKIIIEr0 MEeXJy CTOPOHAMH IpakJaHCKOro MpaBooTHoIeHus. [IpaBuiibHOE NMpHUMEHEHHE HOPMBbI
IpaskIaHCKOT'O NpaBa MpeAIonaraeT BbIsIBICHUE €€ — XapaKTepa U cofepkaHus XapakTep rpaxaaH-
CKO-TIPAaBOBOM HOPMBI 3aBUCHUT OT CTENIEHU 005A3aTeIbHOCTH AJ151 yYaCTHUKOB I'PakJAaHCKUX ITPABOOT-
HOIIIEHUI ColepKalluXcsl B Hell IpaBuil noBejieHus. C 3Toil TOYKM 3peHHs1 HeOOXOAUMO pa3inyaTh
JWCTIO3UTUBHbIE 1 UMIIEPATUBHBIE HOPMBI I'PakJAHCKOTO IIpaBa.

Ecnm HOpMma rpask/IaHCKOTO TIpaBa CONEPKHUT B ceOe MPaBIIIO, KOTOPOe YYaCTHUKU I'paxkJaH-
CKOro 000poTa He MOT'YT U3MEHSTH [0 CBOEMY YCMOTPEHHIO, TO JaHHAsl HOPMa SIBJISIETCS] UMIIEPaTHUB-
Hoii. Ecm ke Hopma rpaskJaHCKOTO TIpaBa COIEPKUT B ceOe MPaBUIIO, KOTOPOE YYaCTHUKH I'Pask/1aH-
CKOro 000pOTa MOTYT MEHSATb 10 CBOEMY YCMOTPEHUIO, TO TaKasi HOpMa SIBJISETCS AUCTIO3UTUBHOM.
B cuny crieruuky peryimpyeMsix rpaxaaHCKUM 3aKOHOJATEIbCTBOM OOLIECTBEHHbBIX OTHOLLIECHUI
OOJIBIIIMHCTBO HOPM I'PaXIaHCKOT'O ITPaBa HOCUT JUCHIO3UTUBHBIN XapakTep. Tak, cr. 223 I'K npeny-
CMaTPHBAET, YTO MPAaBO COOCTBEHHOCTH y IPpUOOpeTaTelisi BEIH 110 JOrOBOPY BO3HMKAET C MOMEHTA
ee Iepeauu, €CJIM MHOE He MPENyCMOTPEHO 3aKOHOM WJIM IOTOBOPOM. DTO JUCIIO3UTHBHAS HOpMa
rpaXkJAHCKOT'O MPaBa, TaK Kak cofeprkalieecs B Held paBrUiIo O MOMEHTE BOSHUKHOBEHHSI ITpaBa coo-
CTBEHHOCTH MOXET ObITh M3MEHEHO COIJIAIlIeHHeM CTOPOH B JoroBope. Hamprmep, cTOpoHsI MOTYT
JIOTOBOPHUTHCS O TOM, YTO ITPABO COOCTBEHHOCTH HA OTUYK/IaeMYIO BElllb BO3HUKAET Y IPHOOpeTaTess
B MOMEHT 3aKJII0YEeHUs1 I0rOBOPA WM B MOMEHT YIUIAThl OKYITHOW IIEHBI.

OpHako B IpaXJaHCKOM 3aKOHOJATEJILCTBE BCTPEYAIOTCS M MMIIEPATUBHBIE HOPMBIL. Tak, CT.
198 I'K nperycMaTpuBaeT, 4To CPOKM UCKOBOM JAaBHOCTU M MOPSJIOK MX UCUUCIIEHUS HE MOT'YT OBITh
M3MEHEHBI COIVIALIEHUEM CTOPOH. DTO O3HAYAET, 4TO Npasuia cT. 196—204 I'K HocAT uMIniepaTuBHbIN
xapaktep. B GosbIIMHCTBE CiTyyaeB OnpeaenuTh JUCTIO3UTUBHBIN MM UMIIEPATUBHBIN XapakTep TO!
WJIM MHOM TPaXkJaHCKO-TIPABOBOI HOPMBI HE COCTaBJIsIET 0cOOO0ro Tpyda. B crarhsix, comepikammmx
JMCTIO3UTUBHbIE HOPMBI IPaXkJAHCKOIO IpaBa, OOBIYHO UMEETCsl OrOBOPKA «eC/Iy MHOE He Ipemy-
CMOTPEHO JIOrTOBOpoM». Ha nmnepaTuBHBII XapakTep HOPMbl YKa3bIBAIOT COJEPKaIlecs] B COOTBET-
CTBYIOIIMX CTaThsIX MPABOBBIX AKTOB 3aIPEThl TUIA «HE AOMYCKAETCS», «HE MOIYT», «HEAEHCTBU-
TeJIbHa» U T. 1. B TOM cityuae, eciii B cTaTbsiX HOPMaTUBHBIX aKTOB P JAHCKOIO 3aKOHOJATEIbCTBA
OTCYTCTBYIOT KaKue-IMO0 OPUEHTHUPBI, O3BOJISIONINE BBISIBUTH XapaKTep MPaBOBOW HOPMBI, IOCTIE/I-
HUIA oIpesiesisieTcs UCXO/ A U3 IPUMEHUMBIX K Hell ClTIOCOOOB TOJIKOBaHUSI.

TosikoBaHME IpakIaHCKO-IPaBOBBIX HOPM. T1of ToKOBaHKEM IpaxkJaHCKO-ITPABOBOI HOPMBI
TIOHMMAETCsl YSICHEHHE ee colepkaHusl (CMbIC/Ia) yTeM yCTpaHeHHusI OOHAPYKEHHBIX B HEW HEsICHO-
creil. HesicHocTH coiepkaHust TOI MM MHOM HOPMBI I'PaskIAHCKOT'O IIpaBa MOT'YT BO3HUKHYTh B CUITY
pasHbIX NPUYMH. IDTO MOXET IPOU30UTU B CUIIy KPaTKOCTH (POPMYJIMPOBOK HOPMAaTHBHOIO aKTa,
KOTOPBI HE Ma)keT ObIThb MHOTOCJIOBHBIM M BCEOOBEMITIOIIMM BBHUIY CaAMOW HPHPOIBI IIPABOBOTO
aKkTa. TO MOXET TPOM30MTHU U B CHITY TOTO, YTO BHOBb MOSIBJIAIOIIMECS OOIIECTBEHHbIE OTHOILIEHUS U
’KU3HEHHBbIE (DaKThl HE MOTYT MOJYYUTh TOYHOTO CIIOBECHOIO OIUCAHUS B HOPMATHUBHOM aKTe, IIPU-

32



. A. IeBuyk. «['paxxgaHckoe mpaBo»

HATOM 33JJ0JITO [0 UX NosiBieHus1. OJJHaAKO OHU MOT'YT OXBAThIBAThCSI CMBICIIOM 3TOIO HOPMAaTUBHOTO
aKTa, KOTOPHIA U HEOOXOAMMO BBISIBUTH MPU NMPUMEHEHUH COOTBETCTBYIOIEH HOPMBI IIpaBa K JIaH-
HOMY CJIy4al0. DTOMY U CIIyKaT Pa3JIuyHble BUJIbl TOJIKOBAHUS I'PaXAAHCKO-IIPABOBBIX HOPM.

B 3aBucumocTu ot cyObeKTa TOJIKOBAHHUSI Pa3liMyaloT ayTeHTHUYECKOe, JIeralbHoe, CyaeOHoe
Y HAay4yHOE TOJIKOBaHME. AYTEHTHUYECKOE TOJIKOBAHME MMEET MECTO TOrJa, KOIjla CMbICI ITPABOBOM
HOPMBI Pa3bSICHSETCS TEM K€ OPraHOM, KOTOPBIH MPHUHSL IIPABOBOM aKT, COIEpKaIlid B ceOe TaHHYIO
HopMy. [ToaTOMY ayTeHTHYECKOE TOJIKOBAHME UMEET TaKyIo K€ CUJTY, KaK U TOJIKyeMasi HOpMa IpaBa.

JleranbHOE TOJIKOBaHME MMEET MECTO TOTrJa, KOTJa CMBIC] MPABOBOW HOPMBI Pa3bsCHAETCS
HE TEM OpPraHOM, KOTOPBIM MPHUHSI COOTBETCTBYIOLIMI HOPMATUBHBINA aKT, @ TEM, KOTOPBII B CHITY
CYILECTBYIOILIETO 3aKOHOJATENILCTBA BIPABE Pa3bsCHATH CMBICH JAaHHOTO HOPMATMBHOTO akTa. Tak,
B cooTBeTCcTBUU cocT. 13 PenepanpHoro KoncrurymonHoro 3akoHa P® «O0 apOouTpaxHbIX cyaax
B Poccuiickoit ®epeparumn» [Tnenym Beiciiero Apoutpaxknoro Cyma Poccuiickoit ®eneparum gaer
Pa3bsCHEHHUSI 10 BOITPOcaM Cy/ieOHOM MPaKTUKU. Takoe TOKOBaHUE UMeeT 0OSI3aTeNIbHYI0 CUITY IS
BCeX apOuTpakHbIX cy0B B Poccuiickori denepanuu.

CyneGHOe TOTKOBaHHE UMEET MECTO TOT/Ia, KOT/Ia CMBICI IIPABOBOM HOPMBI BBISIBJISIETCS CYe0-
HBIM OPTaHOM B BRIHOCHMOM MM pPEIlIeHUH WK onpeeneHun 1o aeiy. CyneGHoe TOIKOBaHNE NMEeT
00s13aTENIbHYIO CHJTY TOJIBKO ISl YYACTHUKOB TOrO KOHKPETHOTO JIeJia, TI0 KOTOPOMY BBIHECEHO COOT-
BETCTBYIOLIEE PELLIEHUE WU ONpe/ieiCHHE.

HayuHoe (1OKTpUHAJIbHOE) TOJKOBAHME MMEET MECTO TOI/a, KOIa CMbICI IIPABOBOM HOPMBI
pa3bsACHSETCS YUEHBIM B IOPUMUECKOM JIUTEpaType, B KOMMEHTAPUSX K IPakKJAHCKMM 3aKOHaM, Ha
Hay4YHbIX KOH(EepeHIUsX U T. . HayuHoe TonkoBaHue He MMeeT 00s13aTeIbHOM ciithl. OHAKO 3Ha-
YEHUE ero BEeJIMKO, TOCKOJIbKY Hay4HOE TOJIKOBAaHHME OKa3bIBAET CYILIECTBEHHOE BIIMSIHUE Ha YSICHEHHE
CMBICJTa 3aKOHA TEMH OpPraHaMH, TOJIKOBaHME KOTOPBIX UMEET 00SI3aTeIbHYIO CHITY.

B 3aBucumocTu ot crocoOa TOJIKOBaHUS Pa3IMyaloT rpaMMaTH4ecKoe, JIOTHIecKoe, CUCTeMa-
TUYECKOE U MCTOPUYECKOE TOJIKOBaHME. I'paMMaThyecKoe TOJNIKOBAHUE XapaKTepU3yeTcsl TEM, UTO
CMBICJI HOPMBI T'PakJJaHCKOTO MPaBa BBISBIISETCS C MOMOIIBIO MpaBWi rpaMMaTuku. Tak, B cT. 29
'K roBopuTcs, YTO TpaskJlaHUH MOXET OBbITh MPU3HAH CYJOM HEIeeCrOCOOHBIM, €CIM OH BCIe[-
CTBUE NICUXMYECKOI'0 PaCCTPONCTBA HE MOXKET IIOHUMAaTh 3HAUE€HHE CBOMX JEVWCTBUI UM PYKOBOIUTD
umu. [TockonbKy 3aKOHOAATENb UCTIONB3YET 3J€Ch PA3JEIUTENbHbINA COI03 «UJIW», TO AJIsl IPU3HAHUSA
rpaskIaHUHA HEJIeeCIOCOOHBIM BCIIEICTBUE IICMXMUECKOTO PACCTPOMCTBA JJOCTATOYHO OJJHOTO U3 ABYX
TMOCJIEACTBHIA: JTMOO HETIOHMMAaHMs 3HAYEHUsI CBOMX JEWCTBHM, JTMOO HECIOCOOHOCTU PYKOBOAMTH
UMH.

Jlornyeckoe ToIKOBaHUE XapaKTEPU3YETCsl TEM, UTO CMBICT HOPMBI I'PakJAHCKOTO IIPaBa BhIsIC-
HSIETCs1 C IOMOIIBI0 TTpaBUJl (popmasibHOM Joruku. Tak, cr. 1080 'K ycranaBivBaert, 4to juiia, coB-
MECTHO IPUYMHUBILIME BPE, HECYT COJIMAAPHYI0 OTBETCTBEHHOCTD NIepe]l oTepneBium. [1s orera
Ha BOIPOC, IMEIOTCsI JIU B BUJLy B JAHHOM CTaThe TOJIBKO I0PUINYECKIE JIUIA WIIH Ke U Jpyrue Cyob-
eKTbl IPaXKIAHCKOTO MPaBa, HY’KHO MPUOETHYTh K COOTBETCTBYIOIINM JIOTHYECKUM PACCYKACHUSIM.
[Mockoneky noapazzen 2 paznena 1 'K HazBan «JIuna» v BKIIIOYaeT B ceOs TpakJaH, I0pUANIEeCKUe
muna, Poccemiickyio ®enepanmio, cyobektoB Poccuiickoit denepanvu 1 MyHUIMIIAIBHBIE 0Opa30Ba-
HUS, TO Hen30eKeH JIOTMYECKUI BBIBOJ O TOM, UTO MOHSITHEM «JIMIa» OXBATHIBAIOTCS BCE CYOBEKTHI
rpaxaaHckoro npasa. [Toatomy cr. 1080 I'K npumMeHsieTcs He TONbKO K I0PUINYECKUM JIMLAM, HO U
K JIIOOBIM JIpyIMM CYOBbEKTaM I'PaskIaHCKOTO MpaBa.

CucremaTnieckoe TOJIKOBAHUE XapaKTEPU3YETCsl TEM, YTO CMBICT HOPMBI I'PaskJaHCKOTO IipaBa
orpeessieTcs MyTeM YsICHEHUs] MecTa JaHHOW HOPMBI B CUCTEME I'PakJaHCKOTO 3aKOHOAATEIbCTBA U
ee COOTHOIIICHHS CO CMEKHBIMU HOpMamH TipaBa. Tak, u3 copepxkanus ad3. 1 m. 1 ct. 572 I'K BbITe-
KaeT, 4TO JJOTOBOP JapEeHHsI MOKET CUMTAThCS 3aKTIOUSHHBIM JTMOO B MOMEHT Tepeaur UMYILEeCTBa,
100 B TOT MOMEHT, KOT/Ia OJTHa CTOPOHA (1apuTesib) 00si3yeTcsi 6e3B03ME3/IHO NepeiaTh UMYIIECTBO
B COOCTBEHHOCTh JJPYroil CTOPOHBI (onapsieMoro). [IpaBriibHO TOHSTH coepKaHWe TAaHHOW HOPMBI
MO’HO TOJIbKO ITyTEM COIOCTaBJIEHUs ee C npaBuiioM cT. 224 'K, rae roBoputcs, 4to nepeaadyen
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MIPU3HAETCS BpyYeHHeE BeIly MPUOOPETATEITio, a paBHO cllaua MepPeBO3UUKY ISl OTIIPABKH MpUoOpe-
TaTeJIo WX C/1a4a B OPraHU3AIIMIO CBSI3H /IS MEPEChUIKM IPUOOpETaTeNTio BeIel, OTIyKICHHbIX \e3
00s13aTeNIbCTBA IOCTABKU. Belllb cuntaeTcsi BpyueHHOM MPUOOpeTaTeltio ¢ MOMEHTa ee (DAaKTHIECKOTO
MOCTYIIIEHHSI BO BJIAJICHUE MTPUOOPETATEIsl MM YKA3aHHOTO UM JIUIIA.

Hcropruyeckoe TOJNKOBaHHME XapaKTepU3YeTCs TEM, YTO CMBICI HOPMBI I'PaKJAaHCKOTO IpaBa
BBISIBJISIETCS] TIyTEM COIIOCTABJICHUSI €€ C TEMU UCTOPUIECKUMHU YCIOBUSIMH, TIPH KOTOPBIX OHA Obljia
MIPUHSATA.

Tak, ct. 472 TK 1964 r., npegycMaTpuBaioiiiasi BO3MeIlleH!e Bpesia, TOHECEHHOTO TMPH Clia-
CaHUM COLMATUCTHYECKOTO UMYIIIECTBA, MPUHUMANIACh B YCJIOBHSIX TOCIIOICTBA COLIMATUCTHUYECKON
COOCTBEHHOCTH, MPE/IIOJIaraioiiero MoBbIIEHHYIO CTeTeHb ee 3aiuThl. [loaToMy naHHas HopMa He
MOTIJIa IPUMEHSIThCS B CITy4ae CriacaHusi IMIHOW coOCTBeHHOCTH. HbHe, MOCKOBbKY HU OfiHa U3 (hOpM
COOCTBEHHOCTH HE NMPU3HAETCS] COLUATIMCTUYECKON, YKa3aHHasi HOpMa He MOXET MPUMEHSThCS He
TOJILKO TIOTOMY, UTO ee JIelcTBUe Ha Tepputopun Poccuiickoit deaepaiiviv He AOMYCKAeTCsl, HO U IO
CaMOMY CYILECTBY J€JIa.

B 3aBucumocT oT 00beMa TOJKOBaHUSI Pa3iNyaloT OyKBaIbHOE, OTPAaHUYUTESIBHOE M pacIIv-
pUTEIbHOE TOJKOBaHMe. ByKBalbHOE TOJIKOBAaHKE TPaKJAHCKOTO 3aKOHA MPUMEHSIETCs TOr/Ia, Koraa
CMBICJT 3aKOHA TOYHO COOTBETCTBYET €ro TeKCTy. [T0CKOMIbKY 3aKOHO/IATENb CTPEMUTCS K TOMY, YTOOBI
TIOJITMHHBIA CMBICIT TPakJaHCKO-TIPABOBOM HOPMBI TOUHO COBIMAAal ¢ ee OyKBaJbHBIM TEKCTOM, B
OOJBIIIMHCTBE CITyYaeB MPUMEHSIETCSI IMEHHO OyKBaJIbHOE TOJIKOBAHHE.

Bmecte ¢ Tem BcTpedaloTcs M TAKME CUTYallMH, KOTJa CMBICT IPABOBOM HOPMBI YK, UeM ee
OyKBaJIBHBIN TEKCT. B Takux ciiy4yasix MpuUMeHsieTCsl OrpaHuIMTeIbHOe TonKoBaHue. Tak, B cT. 533
'K 1964 r. roBOpUTCS O TOM, UTO ITPEAMETHI OOBIYHOM AOMAIIIHE OOCTAHOBKHU M OOMXO/A IEPEXOASIT
T0 3aKOHY K HacJeIHUKaM, IMPOKUBABIIMM COBMECTHO C HaclieJoaTesieM JI0 ero CMepTH Ha MeHee
OJIHOT'O T0/1a, HE3aBUCHUMO OT MX OYEPEaN U HACTIeACTBEHHOM 101. M3 GyKBaJIbHOTO TEKCTa STOM CTa-
TBU CJIE/IyeT, YTO MPABUJIO O HACJIEJOBAHUH MTPEAMETOB OOBIYHON JOMAIIIHEeH 0OCTAHOBKU M O0MX0Aa
MIPUMEHSIETCS KO BCEM HaCleTHUKaM, KOTOpbIe MPOKUBAJIH C HaclleqoIaTe/ieM He MeHee OHOTO rofa
1o ero cmeptu. OHako 13 nomIMHHOTO cMbicia cT. 533 'K 1964 r. BeITekaeT, 4To mpaBuiio o0 Hacje-
JOBaHUM TPEIMETOB OOBIYHOW JOMAITHEH OOCTAHOBKHM M OOMXO/A JIOJKHO TIPUMEHSTHCS TOJBKO K
TEM HacleTHMKaM, KOTOpble He TOJIbKO COBMECTHO MIPOXKMBAJIM C HAcJeoaTesieM He MeHee OfIHOTO
rofia 1o ero CMepTH, HO M TIPU KU3HU HACJIEI0/1aTesl TI0JIb30BAIMCh STUMHU MpeMETaMu IJisl YAO-
BJIETBOPEHM I TOBCETHEBHBIX OBITOBBIX HYX/[]. B IPOTUBHOM Cilydae HET CMbIC/Ia YCTaHABIMBATh OCO-
OBl TPAaBOBOM PeXMM HACJIeJOBAHUS JIJIs TTPeIMETOB OOBIYHOM JOMAIITHEeH 0OCTAHOBKY U 0OMXO/Ia.
[Mostomy ct. 533 'K 1964 r. nomxHa TPUMEHSATHCS K Oojiee y3KOMY KpYTy ClIydaeB, YeM 3TO BbITe-
KaeT u3 ee OyKBAJIBHOTO TEKCTA.

B ToM ciydae, Korza cMbICI I'paskIaHCKO-TIPAaBOBOW HOPMBI IIIMpE, YeM ee OyKBaJIbHBIN TEKCT,
MIPUMEHsIETCsl pacIIMpHUTeNIbHOE ToKoBaHue. Tak, u3 OykBasbHOrO Tekcra cr. 17 'K P® cnenyer,
YTO TpaXJaHCKas MPaBOCHOCOOHOCTh BKIIIOYAET B ce0s1 CIOCOOHOCTh MMETh T'PakIaHCKUE TpaBa U
HECTH O0SI3aHHOCTH. MeXay TeM U3 MOJJIMHHOTO CMbIC/IA 3TOM CTaTbU BHITEKAET, YTO 32 Mpe/esibl
IPakIaHCKOM MPaBOCTIOCOOHOCTH HEJTb3s1 BHIHECTH CaMO€ OCYILIECTBIICHUE MPaB U MCTIOMTHEHHE 00si-
3aHHOCTEM, XOTS AJIs1 TOTO U MOTYT ObITh HEOOXOIUMBI I0PUANYECKUE aKThl APYTrux juil. [Tosromy
TMOJITUHHBINA CMBICJT JAHHOM CTaThy IHpe ee OyKBaJbHOTO TEKCTA.

Crnenyer IMeThb B BUJLY, UTO PACIIMPUTENIHLHOE TOJIKOBAHUE HE JIOMYCKAETCsI, €CIIU peyb BJET 00
WCKJIIOYEHUH U3 OOIIEro MpaBmiia. DTO M MOHSITHO, TaK KaK PacHIMPUTESIbHOE TOJIKOBAaHKE, OymLyun
MCKJIIOYEHUEM M3 OOIIIero MpaBuiia, MOIPhIBAET CaMo 00IIee MPABIJIO IPaXJAHCKOTO 3aKOHO/IATEIb-
CTBa, B KOTOPOM 3aKperjieHbl HauboJiee CyIecTBEHHbIE 3aKOHOMEPHOCTH B TPk IaHCKO-TIPAaBOBOM
peryJimpoBaHUY OOIIeCTBEHHBIX OTHOIIeHuH. Tak, mo obrmemy npaswty 1. 1 ct. 26 'K HecoBepiieH-
HOJIETHUE B BO3pacte oT 14 110 18 jeT coBepaoT CAENKH C MUCBMEHHOTO COIJIACUsl CBOUX 3aKOH-
HBIX IpeAcTaBuTesieil. B nopske uckimouenus u3 storo npasuia 1. 2 cr. 26 'K ycranasnusaer,
YTO HECOBEPILIEHHOJIETHUE BIIPABE CAMOCTOSITENILHO, O€3 COTIacHsi CBOMX 3aKOHHBIX IPEICTaABUTENEH,
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pacrnopsKaTbCsi CBOMM 3apaOOTKOM, CTUIIEHMEN 1 MHBIMU 10X0AaMu. [T0CKOIBKY 3TO UCKITIOUeHUEe
13 OOIIEero MpaBKiIa, ero HeJb3s TOJIKOBATh PACIIMPHUTENILHO U IOHUMATh TOJ 3apaO0TKOM, CTUTIEH-
Auel ¥ UHBIMU JIOXOAaMH TO UMYIIECTBO, KOTOPOE Ha HUX MPUOOPETEHO, WK OyayIye 3apadoTKH,
CTUIEH/IMM U UHBIE JOXOIBI, KOTOPhIE HECOBEPIIIEHHONIETHUI MOKET TOY4YUTh KaK /10, TaK M Mocye
JOCTHKEHHS COBEPIIIEHHONIETHsI. B IPOTUBHOM cilyyae MOXHO JIETKO 0OONTH o011iee MpaBuiio, Tpe-
Oyroliee coracusi 3aKOHHBIX MTPEICTABUTENIel Ha COBEPIIEHHE CIEJIOK HeCOBEpIIIEHHONIETHUMU. Pac-
[IMPUTEIIFHOE TOJIKOBAHKE HE JOIYCKAETCsl U TOra, KOrAa B IPakIaHCKO-TIPAaBOBOM HOPME JaeTcs
MCUYEPIBIBAIOIINI MepeYeHb 0OCTOSITENIBCTB, MPH KOTOPBIX OHa mpuMeHsiercsi. Tak, cr. 203 'K gaer
MCUYEPIBIBAIOIINH MIepedeHb 0OCTOSATENLCTB, KOTOPBIE PEPHIBAIOT TEUSHNE CPOKA UCKOBOH IABHOCTH.
[TosToMy yka3aHHbIE OOCTOSTENLCTBA HE TOJIEKAT PACHIMPUTESIBHOMY TOJIKOBAHUIO.

[TpumeHeHre Tpa)JaHCKOTO 3aKOHOJATENLCTBA M0 AHAJIOTUMH. 3aKOHOJATeNb HE B COCTOSI-
HUHM TIPeyCMOTPETDb MPABOBbIE HOPMBI Ha BCE ClIyvyad XKM3HU. Hepenko BO3HUKAOT TaKue UMYyILe-
CTBEHHO-CTOMMOCTHBIE M JINYHbIE HEMMYIIIECTBEHHbIE OTHOILIEHHsI, KOTOphIE JINOO HE UMENTN MecTa
B MOMEHT MPUHSTHSI COOTBETCTBYIOIIETO I'PaKJIAHCKOTO 3aKOHA, JTUOO He ObUTM YyUTEHbl 3aKOHOJA-
TeJIeM, KOTJja TAaKOW 3aKOH MpUHUMAJICA. B 3TOM ciydae roBopsT o mpodesie B IpakJIaHCKOM 3aKO-
HOJIATEJILCTBE, KOTOPBIM HEOOXOAMMO ycTpaHuTh. OHAKO BIpeab A0 YCTPAHEHHS YKa3aHHOTO IMpo-
0esa COOTBETCTBYIOIIME OOIIECTBEHHbIE OTHOILIEHUSI HE MOTYT OCTaBaThCsl HEYPEryJIMPOBAHHBIMH.
[Toatomy ct. 6 'K ycraHaBiuBaeT, 4To B TeX Cayvasix, KOrja BXOASIIME B MPeAMET IPakJaHCKOro
npaBa OOIIECTBEHHbIE OTHOIIEHHS HE YPEryJIMpOBaHbl 3aKOHOAATEIbCTBOM WIIH COTJIAIIEHUEM CTO-
POH U OTCYTCTBYET NMpHMEHEHsIEMbIi K HAUM OOBIYall AENIOBOro 000poTa, K TAaKUM OTHOIICHHSIM,
MIOCKOJIBKY 9TO HE TPOTUBOPEUHT UX CYILIECTBY, IPUMEHSIETCS IPaXKAaHCKOE 3aKOHOAATEIbCTBO, PETy-
JIMpYIOIliee CXOMHbIE OTHOIIEHHS (aHaJorusi 3aKoHa). il MpHMEHEeHUs] aHAJOTUH TPakJIaHCKOTO
3aKOHA HEOOXOMMBI CJIEAYIONINE YCIIOBHS:

1. imeet mMecTo OOIIECTBEHHOE OTHOIIEHHE, KOTOPOE MO CBOMM NPHU3HAKAM BXOAUT B TIpe[-
MET Ipa)kAaHCKOTO MpaBa, T. €. JMOO UMYIIeCTBEHHO-CTOMMOCTHOE, OO JINYHOE HEUMYITIECTBEH-
HOE OTHOIIEHHE.

2. [laHHOE OOIIECTBEHHOE OTHOIIIEHNE HEYPEryIMpOBaHO HOPMOM I'Pak JaHCKOTO IpaBa, CorJia-
IIIEHUEeM CTOPOH WJTH 00bIYaeM JieioBoro odopora. [Tpu 3ToM mpaBoBoe peryimpoBaHie OOIEeCTBEH-
HOTO OTHOIIEHUS He TIPElyCMOTPEHO He TOJIBKO OYKBAJIBHBIM TEKCTOM KaKOTO-JIMOO TPakIaHCKOTO
3aKOHA, HO M HE OXBAThIBAETCS €r0 MOMIMHHBIM CMBICTIOM, T. €. HeJb3sl YPeryJIupoBarh 3T0 0OIie-
CTBEHHOE OTHOIIIEHHUE IyTeM pPACIIMPHUTETBHOIO TOJKOBAHUS KAKOW-TMOO HOPMBI T'PaxJaHCKOTO
npasa.

3. lmeetcst HOpMa TipaBa, peryJupyomas CXoqHOe OOIECTBEHHOE OTHOLIEHHE.

Tak, ecu perieHreM cyfia o JIMKBUAAIMY I0PUIMIECKOro JIMIA HA ero yupeauresie (yJyacTHuU-
KOB) JIMOO YNOJHOMOYEHHBIE CaraHbl BO3JIOXKEHbI 0OS3aHHOCTH 110 JIMKBU/IAIMU, HO B YCTAHOBJICH-
HBII CPOK JIMKBUAIMS HE MTPOM3BEeHa, Cy/l Ha3HAYaeT JMKBUIATOPA M TIOPyYaeT eMy OCYIIECTBUTh
JIMKBUJALMIO I0pUAMYECKOro Juia. [TocKonbKy OCHOBaHMEM [Isl IMKBUIAIMY I0PUAUIECKOTO JIUIIA
HE SIBJISETCS B JAHHOM ClTydae ero OaHKpOTCTBO, CyJI ITPY PEIIEHUH BOIIPOCOB, CBSI3aHHBIX C Ha3Ha-
YEHHEM JIMKBUJATOPA, ONpeeSIeHUEM NOopajiKa JUKBUAALMM U T. 1., B cooTBeTcTBUM Cc 1. 1 cT. 6 'K
T0 aHAJIOTUH 3aKOHA MIPHMEHSIET COOTBETCTBYIOIIHE MOJIOKEHHS O OAHKPOTCTBE (CM. T1. 24 TTOCTAHOB-
nenus [Tnenyma BepxoBHoro Cyna P® u ITnenyma Briciiero Apoutpaxksaoro Cyaa P® or 1 utons
1996 r. Ne 6/8).

[Tpy HEBO3MOXHOCTH MCIIOIb30BAHUSI AHAJIOTUM 3aKOHA TpaBa U 00sS3aHHOCTH CTOPOH OIpe-
AENSIIOTCS UCXOAS U3 OOIIMX Havyasl M CMBICTIAa TPk JAHCKOTO 3aKOHO/ATENILCTBA (aHAJIOTHS TpaBa) 1
TpeOOBaHMI JOOPOCOBECTHOCTU, PA3yMHOCTH U cripaBeyuBOCTH (1. 2 cT. 6 'K). [Insg npumenenus
AHAJIOTWH TIpaBa KPOMe JBYX MEPBBIX YCJIOBHA, O KOTOPHIX IIIJIa pedb MPY aHAJIOTUU 3aKOHa, Tpeody-
eTcsl Cleylollee TPEeThe YCIOBUE: OTCYTCTBYET HOpMa TpaBa, peryrpyolnas CXonHble OOIeCcTBeH-
Hble oTHOIIeHHs1. OO0IIMe Havana IPakJaHCKOTO 3aKOHOJATENbCTBA, T. €. MPUHIIMITB TPakIAaHCKOTO
nipaBa, ccpopmynupoBansl B cT. 1 'K (cm. § 3 r1. 1). O0muii e cMbICT TpaskIaHCKOTO 3aKOHOIATE Th-
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CTBa BBITEKAET U3 BCEW MACChl IPakIaHCKO-TIPABOBBIX HOPM, 3aKPEIJIEHHBIX B IPAKIAHCKOM 3aKO-
HojaresbeTBe. TpeboBaHus: JOOPOCOBECTHOCTH, PA3yMHOCTH U CIPABEIJIMBOCTH HOCST OIIEHOYHBIH
XapakTep W 3aBUCST OT KOHKPETHOM CUTYyalluH, MPU KOTOPOH MPUXOAUTCS MpUOEraTh K aHAJOTUH
Ipasa.
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I'naga 3. 'PAYK/IAHCRKOE ITPABO KAK
HAYKA 1 YYUEBHAA INCIHUITIVINHA

§ 1. Hayka rpak/1anCKoro npasa

[oHsATHE HayKU Ipa)JaHCKOro MpaBa. B oTMuue oT oTpaciu rpaxIaHCKOro mpapa, perysiu-
pyIolIell UMYIIIECTBEHHO-CTOUMOCTHbIE U JIMYHbIE HEMMYILIECTBEHHbIE OTHOIICHUsI, HAyKa IPak/1aH-
CKOro TpaBa (IIMBUJIMCTUYECKAs HayKa) U3y4aeT 3aKOHOMEPHOCTH T'PaskAaHCKO-IIPABOBOTO perysiu-
POBaHUsI OOIIECTBEHHBIX OTHOIIEHHIA. Pe3yibTaToM Takoro n3ydyeHus siBsieTcsi chopMHUpPOBaBIIIEeCs]
yU4eHHe O TPakJAaHCKOM IpaBe, COCTOSINIEE U3 CUCTEMbI B3aMMOCBSI3aHHBIX U B3aUMOCOITIACOBAHHBIX
TIOHSTU, B3MJISIOB, BBIBOIOB, CYKJEHUN, BJIeW, KOHIENIUI 1 Teopuil. [IpeaMeTom nsyueHus rpax-
JAHCKO-TIPAaBOBOM HAYKU SIBJISIIOTCS, MPEXKEe BCEro, HOPMbI IpaskJaHCcKoro npasa. [losromy nepso-
ouepe/iHasl 3aJja4a HayKH IPakJaHCKOTO MPpaBa — BCECTOPOHHEE, TIIATEIbHOE U ITTyOOKOe U3yueHre
coziepXkaHusl TPakJIaHCKO-TIPABOBBIX HOPM. MHOTOUHMCIIEHHBIE WCCIIEJOBAHKS LIMBUJIUCTOB B 3TOU
00J1aCTH BO MHOTOM CHOCOOCTBOBAJTH TIPABUJIBHOMY U €IMHOOOpa3HOMY NIPUMEHEHHUI0 HOPM T'pax-
JAHCKOTO MpaBa MpaBONPUMEHUTEbHBIMUA OpraHaMHU.

[TockonbKy HOPMBI I'Pak JAHCKOTO ITPaBa BOIIOIEHBl B MHOTOUYHCIIEHHBIX aKTaX IPakJIaHCKOTO
3aKOHOJIATENIbCTBA, MOCTIeAHNE TaKKe BXOAAT B IIPeIMeT HAyKU IrpaxJaHcKoro rpasa. [lusuincruye-
CKasl HayKa, n3ydas rpaXxJaHCKOe 3aKOHOAATEbCTBO, BBISIBIISIET €70 CUCTEMY, UEPAPXUIO PA3ITUYHOTO
pO/la HOPMATHBHBIX aKTOB IPAa’KIAHCKOTO 3aKOHOMATENbCTBA, UX IOPUINYECKYIO CUITY, OMpejesieT
COCTOSTHUE T'PaKIaHCKOTO 3aKOHOJIATENIbCTBA, €r0 COOTBETCTBUE MOTPEOHOCTSIM Pa3BUTHSI HAIIIETO
00IIeCcTBa U OTpeIeIsieT MyTH U CIIOCOOBI ero coBepiiieHCTBOBaHUs. CyIeCTBeHHbIM JOCTHXEHUEM
MBUJIMCTUYECKON HAYKU SIBJISIETCS BKJIAJ/, BHECEHHBIN €10 B pa3paOOTKy U MPUHSTHE YacTel IepBoi
1 BTOpOil HOBoro ['paxaaHckoro koaekca Poccuiickoit @enepanuu. Cropeiliiiee 3aBepiieHre padoTt
0 MOATOTOBKE Mocenyommx pasnaenos ['paxkaanckoro konekca Poccuiickont depeparum cocras-
JISIeT OJIHY M3 HauOoJiee aKTyasIbHBIX 3a/1a4, CTOSIIUX HbIHE Mepe]l [IMBUIMCTHYECKON HAyKOM.

W3yyenue rpakIaHCKOTo MpaBa ObUIO Obl HEMOJIHBIM, €CJT Obl IIMBUIMCTHYECKAs HayKa Orpa-
HUYMJIACh M3YYEHHWEM YHCTO IOPUIMYECKOro Marepualia B BUJE aKTOB I'PakJAHCKOrO 3aKOHOIA-
TeJIbCTBA M COAEPKAIIMXCSI B HUX MPABOBBIX HOpM. IS MPaBUJIBHOTO MOHMMAHUS COIEPXKaHUS
IPaXJaHCKO-TIPABOBBIX HOPM, BBISIBJIEHUSI 3aKOHOMEPHOCTEN MX MPUHATHUS U MOCIEAYIOIIEro u3me-
HEHU T HeOOXOIMMO UMETh JOCTATOYHO IITyOOKHE MPEICTABIIEHHS O TeX OOIIECTBEHHBIX OTHOIICHUSIX,
KOTOpBIE PEryJUPYIOTCS HOPMAaMHU TPakJaHCKOro mpaBa. Tak, HEBO3MOXKHO TONYYUTh MPABUIb-
HOE TIPEe/ICTaBJICHUEe O TpaBe COOCTBEHHOCTH Oe3 BBISBJICHHS CYIIIHOCTU U COAEPKaHWS OTHOIIIE-
HUIl COOCTBEHHOCTH, PEryJMpyeMbIX 3TUM IpaBoM. HeoOxoauMo Takke YyYUTBIBaTh, YTO OCOOEH-
HOCTH TPakJIaHCKO-TIPABOBBIX HOPM BO MHOTOM IPEIOINPeessioTcsl Celu(pUKON peryIupyeMbiX
VMU OOIIECTBEHHBIX OTHOIIEHUH. [103TOMY IpeIMeToM HayKH I'paskIaHCKOTO IPaBa OXBATHIBAIOTCS U
OOIIECTBEHHbBIE OTHOIIEHN S, PETy/IMpyeMble HOpMaMH TPakJaHCKOTO 1paBa. B cooTBeTCTBUM € 3THM
JIpyroy He MEHee BaKHOM 3a/1a4yeid, CTOSAILEN Nepe UMBUINCTUYECKON HAYKOU, SIBJISIETCS UCCIIENO-
BaHMe OOIIECTBEHHBIX OTHOIIEHUH, PEryJIMpyeMbIX OTPACIbIO IPaXAAHCKOTO MpaBa.

Crnenyer OTMETHUTD, YTO B PEIIEHUH ITOU 33/1a4M HayKa I'pa)kJaHCKOIo MpaBa JOCTUIIIA HEMa-
JIBIX yCreXoB. JJoCTaTOuHO CKa3aTh, YTO UCCIIEIOBAHNS [IMBUJIMCTOB B 00JIACTH OTHOIIIEHUH COOCTBEH-
HOCTH B Halllel CTpaHe HAMHOTO OTepe/InId HayKy MOJMTUYECKON SKkoHOMuUM. [lepexos K prIHOUHOM
9KOHOMHUKE JIeJIaeT 0CO00 aKTyaIbHOM CTOSIIIYIO TIepe/l IPakaaHCKO-TTPABOBOM HAYKOW 3a7avy M3y-
YEeHHUsI 3aKOHOMEPHOCTEN pa3BUTHS TOBAPHO-JICHEKHBIX OTHOIIEHUH B HAIlIeW CTPaHE B MEPEXOAHbIN
nepuo, pa3padOTKU aJeKBATHBIX UM MPABOBBIX (hOPM U 3aKpEIUIeHUs] UX B IPaXJaHCKOM 3aKOHO-
narenbcTBe Poccuiickont Penepanuu.
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HopMsl rpaxaaHckoro mpasa Mpu3BaHbl PeryImpoBaTh UMYILECTBEHHO-CTOMMOCTHbIE U JIY-
Hble HEMMYIIIECTBEHHbIE OTHOIIEHUs. [103TOMY Tpoliecc BO3IEHCTBUS HOPM I'PakJAaHCKOTO IpaBa
Ha peryJarpyeMble UMM OOIIECTBEHHBIE OTHOIIEHUS SIBJISIETCS COCTABHOW YaCThIO MpeMeTa HayKH
IpaskIaHCKOTO TpaBa. [Ipyr 5TOM BBISIBJICHUE U U3YYeHHE 3aKOHOMEPHOCTEH B3aUMOJICUCTBUS TPaK-
JaHCKO-TIPaBOBBIX HOPM C PETYJIMPYEeMbIMU UMHU OOIIECTBEHHBIMU OTHOUIEHUSIMH COCTABIISIIOT OIHY
U3 CaMbIX HACYIIHBIX 3a7a4 IMBWJIMCTHUECKON HAyKu. PeleHuio 3Toi 3agaul 3HAYUTETIHHO CIIO-
COOCTBYET BBIPA0OOTAaHHOE LIUBIJIMCTUYECKOW HAYKOM MOHSATHE I'PakIaHCKOTO MPABOOTHOIIEHUS, BO
MHOTOM TO3BOJISIIONIEE PACKPHITh MEXaHM3M BO3JEWCTBHUS MPABOBOM HAJCTPOMKHN HA SKOHOMHYE-
cKkmii 6aszuc obmiecTBa. B 310l 00nacTi IMBIIIMCTHYECKAs] HAyKa TaKXkKe JIOCTUITIA OIPE/IEICHHBIX
ycriexoB. Tak, Hay4YHbIe UCCeIOBAHUSI [IMBUIIMCTOB B c(pepe IrpaskIaHCKOTO MPABOOTHOIICHH S ObLITH
TIOJIOXKEHBI B OCHOBY M3y4Y€HUs IPAaBOOTHOIIEHUH, BO3HUKAIOIIUX B APYTMX OTPACISX MpaBa.

B ocHOBe M00BIX TPAaBOOTHOIIEHUH JIeXKaT COOTBETCTBYIOIIUE I0pUINIECKUe (DaKThl, U3yUCHHUE
KOTOPBIX TAK:Ke OTHOCUTCS K 3a/1a4aM IIMBUJIMCTUYECKON HayKu. MccrenoBanue opuanueckux (ak-
TOB I'PAKAAHCKOTO MpaBa MO3BOIMIO UBUJIMCTUYECKON HAyKe, B YACTHOCTH, pa3padoTaTh HAyIHO
00OCHOBAHHYIO KJIACCU(PUKAIMIO IOPUANIECKUX (PAKTOB, TEOPHIO CJIOKHOTO IOPUAMUYECKOrO COCTaBa
U T. JI., 9TO MOCITYXKUJIO OCHOBAHUEM [UIsl ATbHEHUINEro COBEPIIEHCTBOBAHMSI TPAKJAHCKOTO TpaBa
Y TPaKIaHCKOTO 3aKOHOIATETbCTBA.

JI71s1 BBISIBJIEHH ST 3aKOHOMEPHOCTEH B3aMMOJIEHCTBUSI TPk JAHCKO-TIPABOBBIX HOPM U PEryJiu-
PYEMBIX MU OOIIECTBEHHBIX OTHOLIEHUI Ba)XHOE 3HAYEHUE MPUOOpETaeT MpaKTUKA MPUMEHEHUS
HOPM T'pak/IaHCKOTO TpaBa CyJaMu, apOUTPaKHBIMU CyAaMH ¥ JPYTUMH MPaBOIPUMEHHUTETbHBIMH.
[TosToMy M3ydeHHe MpaKTUKK MPUMEHEHUsI HOPM I'PaskIaHCKOTO MpaBa — BaXKHEHIast 3a1a4a, CTosI-
11ast mepeji HaAyKoW IpaskJIaHCKOro mpasa. VIMEHHO B pe3y/bTaTe W3y4YeHUs MPAKTUKU MTPUMEHEHU S
HOPM TPaKIaHCKOTO TpaBa BBISBISAIOTCS HEIOCTATKU TPAXKIAHCKOTO 3aKOHONATENbCTBA, HAYUHBIN
aHAJIN3 KOTOPBIX MO3BOJISIET C(hOPMYIIMPOBATH MPEIOKEHHSI, HAIIPABJICHHBIE HA COBEPILICHCTBOBA-
HHE TPaXJAHCKOTO 3aKOHO/IATEILCTBA M IPAKTHKY €ro IPUMEHEHU L.

AHanM3 NpakTUKY TPUMEHEHH I I'PakIaHCKO-TIPABOBBIX HOPM MO3BOJISIET BBISIBUTH HEIOCTATKH
HE TOJIbKO I'PaKAaHCKOTO MpaBa Kak OTPAC/U MpaBa, HO U HEJOCTATKM CaMOM HAyKH T'PakIaHCKOTO
npaBa. Tak, aHaIM3 MPAKTUKU MTPUMEHEHHU I TAKOW I0PUINIECKON KOHCTPYKIMHY, KaK IIPABO rocyaap-
CTBEHHOW COOCTBEHHOCTHM M OCHOBAHHOTO Ha HEM IpaBa ONEPATUBHOTO YIPaBJICHUSI UMYIIECTBOM,
3aKPEIyIeHHOTO 32 TOCYAAPCTBEHHBIM MPEA-TIPUSATHEM, TTOKA3aJl, YTO B YCJIOBHUSIX PHIHOYHON KOHO-
MUKH MTPUHAJIeKAIee TOCyIapCTBEHHOMY IIPEAPUSTHIO ITPABO OMEPATHBHOIO YIIPABJIECHUS HE 103~
BOJISIET €My YCIIEITHO (DyHKIIMOHMPOBATh KaK TOBAPOIPOU3BOIUTEIIO. DTO MOCIYKUIO OCHOBAaHUEM
IJIsI TEOPETUIECKON Pa3padOTKU M BHEIPEHHs B TPakJAHCKOE 3aKOHONATETbCTBO MOHSTHS IpaBa
TMIOJIHOTO XO3SIHICTBEHHOTO BEeJEHU S, TPU3BAHHOTO PACHIMPUTH TIOTHOMOYMSI TOCYJAPCTBEHHBIX TPeI-
MPUATHIA IO TAKOTO YPOBHSI, KOTOPBIA MO3BOJIHJI Obl UM YCIIEIITHO JIEMCTBOBATh B YCJIOBHUSX PHIHOY-
HOU 9KOHOMUKHU. [lanbHeNnmid aHaIu3 MPAKTUKY TTPUMEHEHUsI I0PUINIECKON KOHCTPYKIIMU: TTPaBO
rOCY/IapCTBEHHOW COOCTBEHHOCTH — MPABO IMOJHOTO XO3SICTBEHHOro BeieHHs | ocyaapcTBEHHOTo
MIPEATPUATHS — MTOKa3aJl, YTO YPEe3MEPHOE pacHIMpPEHUE MPaB rOCYIAPCTBEHHOTO MPENpHUsITUs Ha
3aKperieHHOe 32 HUM MMYIIECTBO HEM30eKHOCTBIO MPUBOAUT K HAPYIIEHUIO MHTEPECOB rocyaap-
CTBAa KaK COOCTBEHHMKA JAHHOTO UMYILECTBA. DTO MOCTYKHIJIO TOTYKOM K MEPECMOTPY LIMBHIIUCTH-
YEeCKOW HAyKOHM TEOPETHUYECKHX B3IJISIIOB HAa IOPUANYECKYI0O MHCTPYKIIMIO, COUYETAIONTYI0 B cebe aBa
BEIIIHBIX MpaBa: MPaBo COOCTBEHHOCTH U MPABO MOJIHOTO XO3MCTBEHHOTO BeJeHUs U T. 1. B cdepy
IpaskIaHCKO-TIPAaBOBOW HAyKM BXOIUT M3y4eHHe rpaxaaHckoro [Ipasa He Tonbko Poccun, HO 1 apy-
TUX CTPaH Kak OJIMKHEro, TaK U JaJIbHEro 3apyOeskbsi. DTO ¥ OHATHO, MOCKOJIbKY POCCUICKAs HayKa
IPaKIAaHCKOTO TIpaBa He MOKET YCTIEITHO Pa3BUBATHCsI, HE BOCIPUHUMAS OMBIT U JOCTHKEHUSI [IUBU-
JIMCTUYECKON HayKU APYTUX CTPaH. DTOT MPOIIECC BO MHOTOM 00JIeryaeTcsi TeM, YTO BO BCEX CTpaHax,
I71e IMeeT MECTO I'PakJaHCKO-TIPAaBOBOE PEryJIMPOBAHNE PHIHOUYHBIX OTHOIICHHH, IMBIITUCTHUYECKAS
HayKa IMOKOMWTCS HA OIHUX M TeX e 3aKOHOMEPHOCTSIX. B To ke Bpems K BOCIPUHSIIO 3TOTO OIbITA
HEOOXOIMMO TIOIXOAUTh KPUTUYECKH. Tak, MOMbITKA MEXaHUYECKU TIEPEHECTH U3 aHTJIO-aMepUKaH-
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CKOH CHCTEMBI TTpaBa Ha OTEUYECTBEHHYIO TIOUBY MHCTUTYT JOBEPUTEILHON COOCTBEHHOCTH OKa3aJ1ach
HEYJauyHOM, U OT Hee IPUIILIOCh OTKa3aThbesl. COXpaHeHHe eIMHOr0 SKOHOMUYECKOTrO IIPOCTPAHCTBA
B crpanax CHI" HeBO3MOKXHO 6e3 cO3/1aHMs eJMHOM T'PakIaHCKO-TIPABOBOM OCHOBBI B 9TUX CTPaHaX.
[NocnenHee e BO3MOXHO TOJIBKO B pe3y/bTaTe U3yueHUst U 000OIIEHUsT TPaXJaHCKOTO 3aKOHO/A-
TeJIbCTBA B pa3inuHbix crpaHax CHI'. BkioueHue Haieil cTpaHbl B €BpOINEHCKYI0 1 MUPOBYIO KO-
HOMHYECKYIO CHCTEMY TaKke TpeOyeT CONMMKEHUsI POCCUICKOTO I'PakaHCKOTO 3aKOHO/IATENIBCTBA C
IPaXJAHCKUM 3aKOHOJIATEIbCTBOM SKOHOMMUECKHU Pa3BUTHIX CTpaH. B cuily 310ro nsyueHue rpax-
JAHCKOT'O 3aKOHO/IaTeJIbCTBA JPYTMX CTPAH TaKKe COCTABISAET OfHY U3 3aJay, CTOSAIIUX NEPes HUBU-
JMcTUYecKor Haykor Poccuu.

OcHoBHbIE 3Tanbl Pa3BUTHS HAyKU TpaxaaHCKOro npaBa. CTaHOBJIEHUE M pa3BUTHE HAYKU
I'PaXJAHCKOI'O IpaBa B HAILIEH CTpaHe HaYaJIoCh elle B JOPEBOMIOLIMOHHOI Poccuu. BypHoe pa3zBuTne
TOBapHO-JEHEKHBIX OTHOLIEHUI B Poccuiickoi uMnepuy MociyKujio MOIIHBIM TOTYKOM K Pa3BUTHIO
LUMBWIMCTUYECKON MbIC/IM. Brarogaps Tpygam Takux pocCMMCKMX LIMBUIMCTOB, Kak . M. Meiiep,
K, I1. TTo6enonocues, I'. ®. lllepimeneBry U Ipyrux MacTUTHIX YYEHBIX TOPEBOIOIIMOHHON Poc-
cuu, ObUTH TEOPETHUYECKH 0OOCHOBAHBI M pa3pab0TaHbl MPAKTHUECKHU BCE MHCTUTYTHI IPaXJAHCKOTO
rpaBa. BeicOKMil ypoBeHb pa3BUTH S I'PaskJaHCKO-IIPABOBOI HAYKH B TOPEBOMIOLIMOHHON Poccun nog-
TBepXkaaeTcs: XoTs Obl pakToM co3manus B 1905 r. IByX MPOEKTOB Takoro (pyHIaMEHTAIBHOTO U
BCEOOBEMJTIONIETO KOAM(UIIMPOBAHHOTO aKTa TPakJAHCKOTO 3aKOHO/IATENbCTBA, Kak I 'paxkmgaHckoe
YJIOKEHUE.

[Tocne commanucTuyeckoll peBomonuy B Poccuu B3MIsiibl YYEHBIX HA T'PakJaHCKOE IMpaBo
ObLIM TIOJBEPTHYTHI MEPECMOTPY. B mepuon ot peBommonuu 10 nepexoia K HOBOM 9KOHOMHUYECKOU
MOJIUTUKE B HAIlIEH CTPaHe rOCIOJCTBOBAJIO MHEHUE O HECOBMECTUMOCTH TOBAPHO-/IEHEKHBIX OTHO-
HIEHUI C COUMAIM3MOM. B COOTBETCTBMM C 3TUM IIMPOKOE PACHPOCTPAHEHUE IOTYUYUJIO MHEHHE
0 HEOOXOOMMOCTH Pa3BUTHS MPSAMOrO OE39KBHBAJIEHT-HOTO pacrpe/eieHus] MaTepuaibHbIX Onar,
KOTOPOE JIOJKHO OCYIIECTBIISITBCS BHE KaKOro-1mO0 rpaxkJaHcKoro npasa. [1oatomy oTHocsmmecs
K 3TOMY MepUOy Hay4Hble padOThl CBOAMINUCH B OCHOBHOM K KPUTHKE OypXKya3HOTO I'pakIaHCKOTO
npaBa U pa3o0IaueHHUIO ero IKCIUTyaTaTOPCKOTO XapaKkTepa.

C mepexooM K HOBOW KOHOMHUYECKOW TOJUTHKE, KOTJIa OUEBHIHON CTajia HEOOXOAMMOCTh
MIPU3HAHUS TOBAPHO-/ICHEKHBIX OTHOIIEHWI U B YCJIOBUSAX CTPOMTENBCTBA COLMAIMCTUYECKOTO
o01IecTBa, B3MISAIbI Ha POJIb MPaXAAHCKOTO MpaBa B COLUAIMCTUYECKOM OOIIECTBE PE3KO M3MEHH-
JIMCh. YUeHble BHOBb OOPATUIIMCh K BHIPAOOTAHHBIM M OTHUTA()OBAHHBIM THICSUENICTUSIMU MHCTUTY-
TaM I'PaskIAHCKOTO MpaBa. Pe3ysibTaToM HayYHbIX pa3paOOTOK U B TO K€ CAMOE BpeMsI MOIITHBIM TOTY-
KOM K JaJIbHEWIIEMY pa3BUTHIO IMBUJIMCTUYECKOW HAYKU B HAIllEH CTpaHe MOCIYKWUJIO IIPUHSTHE B
1922 r. I'paxpanckoro kogekca PCOCP (nganee-I'K 1922 r.). B 3T0T nepuoa mmpokoe pacrpocTpa-
HEHUE TOJIyynia Tak Ha3blBaeMas MEHOBas KOHLEMIIMs, B COOTBETCTBUU C KOTOPOH I'pa)kJaHCKOE
MPaBO TPAKTOBAJIOCH KaK (hOpMa OMOCPEIOBAHMUST YaCTHOCOOCTBEHHUYECKHUX, TOBAPHBIX OTHOIIICHUI.
ITocKoMBKY B TOT MEproz ObLTH CHIIbHBI TEHACHIIMM OTPUIIAHUS BCETO Oyp:Kya3HOTO B COIMAIMCTH-
YeCcKOM OOIIECTBE, TO M CaMO Ha3BaHUE «I'PaKIAHCKOE TMPaBO» B pajie ClIydaeB 3aMeHsJIOCh Ha Tep-
MUH «XO3MCTBEHHOE IPaBO», KOTOPOE B TOT NEPHOL IO CBOEH CYHTHOCTU HUUYEM HE OTJIMYAJIOCh OT
I'PaXJAHCKOTIO IpaBa.

BBBy MHOTOYKJIaIHOCTH SKOHOMMKH HAlllel CTPaHbI B pACCMATPUBAEMBbII IIEPUOJ] JOCTATOUHO
IIMPOKOE PACIpPOCTPAaHEHUE MOy4YHIa TEOPUs IByXCEKTOPHOro mnpaBa. CTOPOHHUKU 3TOM TEOpUU
ToJIarajiv, 4YTo HaJM4yhe YacTHOTO CEKTOpa B 9KOHOMMKE CTpPaHbl OOYCIOBJIMBAET CyIIECTBOBAHHUE
IPaXJAHCKOIO MpaBa, a HaJIMYMe COLMAIMCTUUECKOTO CEKTOpa — X03sicTBCHIoro npasa. [locnennee,
0 MX MHEHHUIO, IOJKHO PEryJrpOBaTh OTHOIIEHUSI BHYTPH 0000IIECTBICHHOTO CEKTOpa HAPOAHOTO
XO3SIMCTBA, KOTOPBIE YTPATUIIA TOBAPHBIN XapaKTep U MO3TOMY JOJIKHBI PErYJIMpPOBAThCS B TIOPSIIKE
IJIAaHOBOCTH U MOJYMHEHHOCTH.

Hapsiny ¢ Teopueii 1ByXCEKTOPHOIO ITpaBa B 3TOT e NEPUO, OSBUIIACH TOPUS €UHOTO X035~
CTBEHHOTO ITpaBa. ABTOPHI STOM TEOPUH MOJIAraJIH, YTO MOA0OHO TOMY, KaK MHOTOYKJIAJJTHOCTh B 9KO-
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HOMUKE HE BEAET K MHOTOYKJIaJHOCTU B rOCYIapCTBE, TaK M HE MaKe€T OHA MPUBECTU U K MHOIO-
yKJIaAHOCTH B mpaBe. [1o ux MHeHu10, Bce MMYIIECTBEHHbIE OTHOIIEHUS, HE3aBUCUMO OT TOTO, B
KAaKOM CEKTOpE HApOJHOI'O XO31CTBA OHM BO3HUKAIOT, & TAK:KE OTHOLIEHUS IO YIIPABJIEHUIO HApO-
HBIM XO3SIIICTBOM JIOJKHBI PETYJIMPOBATHCS €UHBIM XO35MCTBEHHBIM ITpaBoM. OCHOBaHMEM CTaHOB-
JIEHUs1 3TOM TEOPUU TOCIYKUJ B3ATHI B 9TOT MEPUOA KypC Ha MPEOJOIEHNE MHOTOYKJIaJHOCTH B
9KOHOMUKE 3a CUET PACIIMPEHMS] COLMATUCTUYECKOr0 CEKTOpa M BhITECHEHUsl yacTHoro. B 1936—
1938 rr. Teopust eAMHOrO XO3AWCTBEHHOTO TpaBa ObljIa 0OBSBICHA BPEJUTEILCKON CO BCEMU BBITE-
KaIOIIMMHU B TOT TParMueCKUil eproJl pPa3BUTHS HAlllel CTPaHbl MOCEICTBUSAMU.

C yTBep:k/ieHMEM B Halllel CTpaHe TVIAHOBOW SKOHOMUKH, JIeKallled B OCHOBE KOMaH/IHO-a/IMH-
HUCTPATUBHOM CUCTEMbI, HAUaJICsl HOBBIM 3Tal B Pa3BUTUU IMBUIMCTUYECKON Hayku. [IpoBoanmMble
B TOT NEpHO]] HAyYHbIe UCCIIEOBAHUS OBUT COPUEHTHPOBAHBI Ha TIOTPEOHOCTH PAa3BUTHS TUIAHO-
BOI1 S5KOHOMHKH. HanbonpImii uHTepec y ucciaeaoBaresiell B TOT PO, BBI3BIBAIOT BOPOCHI, CBSI-
3aHHbIE C MIPABOM I'OCYIAPCTBEHHON COIMATMCTUYECKON COOCTBEHHOCTH, TUIAHOBBIMHU JJOTOBOPAMH U
BBITEKAIOIIMMH U3 HAX XO3SIMCTBEHHBIMU 00513aTeIbCTBAMH, I0PUANIECKON JTMYHOCTHIO COIIMATNCTH-
YEeCKMX OpPraHu3alui u T. 1. bonblioe BHUMaHKe yaesnsiock mpodjaeMaM CHCTEMBI IpaBa, MpeaMeTa
Y METOJIa rpaskAaHCKOro TipaBa. Bo BTopoil nosoBune S0-X rogoB BO3POKAAETCS BBE/AS XO3AUCTBEH-
HOT'O TIpaBa, CTOPOHHUKHM KOTOPOH MHITAIOTCS 0OOCHOBATH CYIIECTBOBAHHME HAPSAY C TPaXJaHCKUM
JPYror CaMOCTOSITETbHOM OTPACIIH — XO3AUCTBEHHOTO ITpaBa. [10 MHEHUIO CTOPOHHUKOB JIAHHOM TEO-
pyH, UMYILLECTBEHHbIE OTHOILEHUS C YYacTUEM Ipak[aH IOJKHBI PEryJMpOBaThCs I'PakJaHCKUM
[IPaBOM, @ OTHOLIEHHU S MEXAY COLMAIMCTUIECKUMY OPraHU3alsIMU, BOZHUKAIOIINE B CBSI3U C Opra-
HU3alIMeN U OCYIIECTBICHUEM UX XO3SUCTBEHHON AeSITeIbHOCTU, — XO3SIICTBEHHBIM IpaBoM. B cooT-
BETCTBUM C 3TUM Ipeajiarajioch Hapsaay ¢ OCHOBaMU I'pakAaHCKOTO 3aKOHOJATeNbCcTBa U ['paxkiaH-
CKUM KOJIEKCOM MPUHATH OCHOBBI XO35IUCTBEHHOTO 3aKOHOAATEILCTBA WU XO3SIICTBEHHBIN KOIEKC.
OCHOBHBIM HEJOCTATKOM 3TOW TEOpHH OBUIO TO, YTO OHA BeJia K OTPHIBY MPABOBOTO PETYIHPO-
BaHUS TOBaPHO-JCHEKHBIX OTHOILEHUM, CKJIAJBIBAIOIIMXCS MEKAY OPraHU3alUsMU, OT OCTaJIbHBIX
TOBAPHO-AEHEKHBIX OTHOILEHUIN W CJIMSHUIO UX MTPABOBOTO PErYJIMPOBAHUS C MPABOBBIM PETYIUPO-
BaHMEM COBEPIIEHHO MHBIX MO CBOEW IPUPOJE OTHOIIEHUI MO YIPABJIECHUIO XO3SWCTBEHHOW Aes-
TEJILHOCTBIO COLIMATTMUCTUYECKMX OpraHn3aluil. 3aKOHO/ATE b HE BOCHIPUHSLI UJEI0 XO3SIIICTBEHHOTO
npaBa, u rposejieHHasi B 1961-1965 rr. konudukaiys rpakJaHCKOro 3aKOHOIATeIbCTBA 3aKOHOA-
TEJIbHO 3aKpenuiia TeOPEeTUIECKUe Pa3padOTKU CTOPOHHUKOB €IMHOTO IPaXJaHCKOTO MpaBa O He0O-
XOJUMOCTH €JUHOTO MPAaBOBOI0 PErYJIMPOBAHUS BCEX UMYILIECTBEHHBIX OTHOILIEHUI, HE3aBUCUMO OT
uX CyOBEKTHOro coctaBa u cepbl (pyHKIMOHUpoBaHUs. B 1961 1. 6buti ipuHATH OCHOBBI Ipask-
naHckoro 3akoHonarenbcTBa Cotoza CCP u coo3HbIX pecnyOnuk, a B 1964 1. — ['pakaaHckuil Kogeke
PCPCP.

OcHoBbI TpaskaaHckoro 3akoHogarenbctsa 1961 r. u 'K 1964 r. 3akoHOaTeNIbHO 3aKpenmiin
CJIOXKMBLIYIOCS B HAIllel CTpaHe IJIAHOBYI0 SKOHOMUKY U BO MHOTOM IPeJONPEAEIUIIN JalbHenIIee
HalpaBJIeHUE Pa3BUTUsI OTEYECTBEHHOW LUBWIMCTUYECKOW MbICiu. [IpoBoguBIIMECs B MOCIELYIO-
U TIepro]] HayYHbIe UCCIIEI0OBAHNS B 3HAYUTEILHON Mepe ObLIM OpUEHTHPOBAHbBI HA pa3paboTKy
TaKMX IOPUAMYECKUX KOHCTPYKIIMM, KOTOPbIE TIO3BOJISIOT OOECIIeurBaTh TUNIAHOBOE BO3JCHUCTBUE Ha
TOBapHO-/JEHEKHBIE OTHOILIEHU S, CKJIa/IbIBaloLIMecs B Haieil crpaHe. HeadpeKTMBHOCTD T1aHOBOM
SKOHOMHKH BO MHOTOM IpeJONpeesiia U HeIOCTATKH TEOPETHUECKUX KOHIIETIIUI, pa3padOTaHHbIX
Ha ee OCHOBe. Tak, BBISICHUIOChH, YTO TEOPUsl CIOKHOIO IOPUINYECKOTO COCTaBa, BKJIOYAIOLIETO B
ce0s1 MJIaH U 3aKJTIOUYEHHBI Ha €r0 OCHOBE JIOTOBOP, HE TOJBKO HE MO3BOJISET COUYETATh MHTEPECHI
BCEro HAPOJIHOTO XO3SMCTBA B I1EJIOM C MHTEPECaMH OT/IEJIbHBIX YUACTHUKOB I'PakJAHCKOTo 000poTa,
KaK 3TO [PeJIoIarajioch paHbllie, HO ¥ HE MO3BOJISAET UCIONb30BaTh BCE IPEUMYIIIECTBA TAKOTO YHU-
KaJIbHOTO TPaBOBOTO MHCTPYMEHTApHsl, Kak JOroBop. Bmecre ¢ TeM Hesb3si cOpachiBaTh CO CUETOB
Y JIOCTUXKEHUSI [IUBUJIMCTUYECKOW HAYKU B STOT MEPHO]I, B TEUYEHHE KOTOPOTo MPOJOJKaIaCh UHTEH-
cuBHas paboTa IMBUJIMCTOB BO BCeX cpepax U MHCTUTYTAX IPakJaHCKOro mpapa. Pesynbrarsl 3TOM
padoTHl HAIIUTA OTPakeHWE B MHOTOYMCIICHHBIX HAYYHBIX U YYeOHBIX MyOnukanusx. Jlokazaresnb-
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CTBOM IIOJOTBOPHOCTH PE3YJIbLTATOB IIPOBEACHHBIX B 3TOT IICPUOL I/ICCJIGIIOBaHI/Iﬁ ABIISIETCS TO 00CTO-
SITEJILCTBO, UTO C TIEPEXO0M K PHIHOYHOW SKOHOMUKE IIUBUJIUCTHI B KpaTJakIiie CPOKHU pa3padoTaiu
TaKue q)YHIIaMeHTEUIbeIe KOIII/I(I)I/IHI/IPOBEIHHHG HOPMATHUBHBIC aKTbl, paCCUNTAHHBIC HA PBIHOYHYIO
9KOHOMHUKY, Kak OCHOBBI IpaskiaHcKoro 3akoHoaatenbcra Cowoza CCP u pecriyomuk 1991 r., yactsb
nepBy1o (1994 r.) u yacte BrOpyIo (1995 r.) I'paxk nanckoro konekca Poccuiickoit @eneparyiu 1994 r.
OOGyCTIOBIIEHO 3TO TeM, YTO, HECMOTPSI Ha TUIAHOBYIO 0OOJIOUKY, pa3pabaThiBaeMble B paccMaTpHBa-
eMbIid TIEPUOJ] I'PaKIAHCKO-TIPABOBbIE (hOPMBI ObLII COPUEHTUPOBAHBI HA TOBAPHO-AEHEKHBIE OTHO-
IEHUA, CYIECTBOBAHHUC KOTOPLIX B Halen CTpaHE€ CTOPOHHUKAMU L[HBHJII/ICTH‘JCCKOIZ KOHLICTININ
HUKOI/Ia He OTpunajiock. [locne CHATHS ¢ 3Tak TPakJaHCKO-TIPABOBBIX (hOPM KOMaH/IHO-aJMUHU-
CTPAaTHBHOI'O HaJIeTa UX COfIEpKaHKe OKA3aJIOCh BIOJHE MPUTOJHBIM ISl OTIOCPEIOBAHKS COBPEMEH-
HBIX PbIHOYHBIX OTHOIIEHUH.

Bwmecte ¢ Tem niepexop OT TJIAHOBOM K PHIHOYHOW SKOHOMUKE SIBUJICSI TOBOPOTHBIM ITYHKTOM
B pa3BUTUM IMBWIMCTUYECKOW MBIC/IM B Halieu crpane. [lepecMOTpy moABEpIiiMch MHOTHE Teope-
THUYECKHE KOHIETIINHY, pa3padOTaHHble Ha 0a3e TUIAHOBOW SKOHOMHKH. YIIUIM B MPOILIOE TEOPHUs
€IMHCTBA I'OCYIapPCTBEHHOW COIMATUCTUIECKON COOCTBEHHOCTH, XO3SIICTBEHHOTO JIOTOBOPA U X035~
CTBEHHOTO 00s13aTeJIbCTBA, TAKME HAyUYHbIE TMOHSTHUs, KaK MPaBO JIMYHONH COOCTBEHHOCTU M HETpY-
IIOBOfI J0oxXo4 U T. II. Bunmanue YUYCHBIX CTAJIM IIPUBJICKATbL TAKHUC PpaHEC 3a0bITBIE WHCTUTYTBI I'pak-
AAaHCKOI'O IMpaBa, KaK 4YaCTHasd CO6CTB€HHOCTI>, ImpuBaTu3alvid, UHTCIUICKTyaJIbHaA CO6CTB€HHOCTB,
XO3AWCTBEHHBIE OOIeCTBA ¥ TOBAPHIIIECTBA, [IEHHBIe OyMaru U OUpKeBbIe CIEIKH, CIICIIKH C HEJJBU-
JKAMOCTBIO, CEPBUTYTHI U APYIrUe BEIIHBIE IIpaBa U T. II.

Bcero I'K HacuuTbiBaet 4 yactu.

§ 2. I'pasxjaHcKoOe NMPaBo KaK yuyeOHast JUCIHUILINHA

IoHsATHE Yy4eOHO! AUCIMIUIMHBI TPk JaHCKOro npapa. Eciu rpaskianckoe npaBo Kak oTpacib
npaBa peryJMpyeT COOTBETCTBYIOIIHME OOLIECTBEHHbIE OTHOIIECHMS, a HayKa |pakmaaHCKOro Irpasa
U3y4YaeT IpakJaHCKO-TIPABOBBIE SIBJICHU S, TO IPakIAaHCKOE MTPABO KaK yueOHasl AUCLIUILTMHA 00ydaeT
rpakJaHCKOMY TIpaBy M HayKe I'pakJaHCKOTO IpaBa. B 3amauy rpaxkJaHCKOro mpaBa Kak y4eOHON
AVCUMITIAHBI BXOAUT B TIEPBYIO OUepeIh 00ydeHre TeM HOpMaM I'pakJaHCKOTO TpaBa 1 MPaKTHUKE UX
NpPUMEHEHH s, KOTOpbIe B COBOKYITHOCTH 00pa3yIoT rpakIaHCKOe MPaBO KaK OTPacb MpaBa.

Onnaxo, eciu Obl ydeOHas AMCIUITIMHA TPAXAAHCKOTO IpaBa OrpaHNIMIIACh ITHM, €€ Pe3yiib-
TaThl ObLIM Obl BECbMa HE3HAYMTEIbHBIMU. CTOUT TOJILKO M3MEHUTHCS IPAKAAHCKOMY 3aKOHO/IATE b~
CTBY, KaK Oy/lyT CBEAEHbI HAa HET U pe3yJbTaThl OOyUYeHHUsl COfiepKalllMMCcsl B HEM HOpMaM IIpaBsa.
[Moatomy ycrienHoe 00ydeHre BOSMOKHO TOJIBKO B TOM CITy4ae, €CJIM OHO ONUPAETCs Ha pe3y/IbTaThl
Hay4HbIX UCCJIEI0BaHUIA. B cuity 3TOro Hapsiay ¢ oTpacibio IpaxJaHCKOro npasa B cepy oOyueHus
BXOIIUT M HayKa I'PaXJaHCKOTO MpaBa ¢ BHIPAOOTAHHBIMU €10 IOHSTUSIMH, CYKJCHUSIMHU, BHIBOIAMH,
UJIesIMU, KOHLCTIIMSIMU U TeopusiMu. OOydeHre B TAKOM CiTydae HOCUT Kyaa Oosee (hyHIaMeHTab-
HBIIl XapakTep, a pe3y/IbTaThl €r0 HE YTPAuMBAlOT 3HAYEHUs U B CIyYasx MOCIEAYIOIMX U3MEHEHUI
IPakIaHCKOT'O 3aKOHOJATE bCTBA.

B y4yeOHOM Kypce rpaaaHCKOro MpaBa U3/1araloTcs MoJI0KeHUs U BBIBO/IbI LIMBUJIMCTUYECKOM
HAayKM OTHOCHUTEJILHO IMpeAMeTa U MeToJa IPpaXXAaHCKOro MpaBa, COepKaHUs IPaXAaHCKUX 3aKO-
HOB U MHBIX [IPABOBBIX AKTOB, MEXaHW3Ma I'PakJaHCKO-IIPAaBOBOI'O PEry/IMpPOBaHUsl OOIIECTBEHHBIX
OTHOILIEHUH1, 3aKOHOMEPHOCTEN CTAaHOBJIEHUS U Pa3BUTHUS IPAXKAAHCKOIO 3aKOHO/IATENILCTBA C IPUCY-
MM eMY I0pUJMYECKMM UHCTpyMeHTapueM. B pe3ysbTare cTyJeHT OB/la/ieBaeT 3HaHUsIMU He TOJIbKO
IPak/IaHCKUX 3aKOHOB M MPAKTUKKM MX NPUMEHEHHs], HO U MO3HAeT 3aKOHOMEPHOCTU UX Pa3BUTHUS,
3HAKOMMTCS C BBIPAOOTaHHBIM LIMBMJIMCTUYECKON HAyKOW MOHATUIHBIM allapaToM, TEOPETUUECKUM
00OCHOBaHMEM 3aKPEIUICHHBIX B 3aKOHE HOPM TpaBa, MPaBUJIAMH MX TOJKOBAHUS U IMPUMEHEHUS.
TeM caMbIM 3aKJIa/IbIBAETCS TPOYHBIA HAyYHbIN (DyHAAMEHT OyAyllen CrelalbHOCTH CTY/IeHTA.
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B 3amauy yuebHOro Kypca rpakaaHCcKOro rpaBa BXOJUT He TOIBKO O3HAKOMJIEHHE CTY/IEHTOB C
coyiepkaHueM I'pakJaHCKO-TIPABOBOM OTPACIM M HAYKH I'PaXkJAHCKOTO MIPaBa, HO ¥ PUBUTHUE CTYICH-
TaM HAaBBIKOB IMPAKTHUYECKON padOTHI 10 N30PAHHOW UMM CIIEITUATBHOCTH, CBI3aHHBIX C MPABUIHHBIM
MPUMEHEHNEM T'PaXIAHCKUX 3aKOHOB K OT/CNIBHBIM CITydYasiM, BOZHUKAIOIIUM B PEATbHOU KW3HH.
Jlns oOyueHns CTYJEHTOB HAaBBIKaM MPAKTHUYECKON NeSITeTbHOCTA B yUeOHOM Kypce IrpakIaHCKOTO
paBa UCTIOJB3YIOTCS MPUEMBI U CTIOCOOBI, BRIpaOOTaHHbIE TIeJarornIecKOi HayKOM.

Cucrema y4eOHOTrO Kypca IpakJIaHCKOTO 1paBa, B 0CHOBY cHCTeMBbl yUeHOro Kypca Mo rpak-
JaHCKOMY TIPaBy IMOJIOkKEHa CUCTEMA I'PakAaHCKOTO MpaBa U rPpakIaHCKOro 3aKOHOAATebCTBa. Bme-
CTe C TeM MeX]y YKa3aHHBIMU CUCTEMaMH HET U He MaKeT ObITh TOKJIECTBA, TTOCKOJIbKY y4EOHBIM
KypCOM T'pakJaHCKOTO TpaBa OXBATHIBACTCS HE TOJBKO TPakAaHCKO-IIPABOBasi OTPacCiib, HO M HayKa
IpakJAHCKOT'O MTpaBa. DTO He MOXKET HEe BHOCUTh COOTBETCTBYIONINE KOPPEKTUBBI B CUCTEMY TTOCTPO-
eHHsl y4eOHOW AMCIWMIUIMHBL 10 TPakJIaHCKOMY TpaBy. Tak, B Ipa)JaHCKOM IpaBe HET HAyUHBIX
orpeJe/IeHU MHOTUX MIOHSATHIA, UCTIONIb3YeMbIX B HOPMAaTHUBHBIX aKTaX IPakIaHCKOTO 3aKOHO/IATe Tb-
CTBa, HET M HE MOET OBbITh HAyUHBIX OOOOIIEHNIA ¥ BHIBOJIOB, IPUMEPOB U3 Cy/IeOHON U MHOM TIpaK-
TUKH, TIOATBepskAaoNmX [IpaBUIBHOCTD 3TUX BBIBOAOB, U T. A. OIHAKO Bce 3TO 6€3yCIOBHO HEOO-
XOIVIMO IJIsl YCTIEIITHOTO OOYYeHUsI CTYICHTOB TPakIaHCKOMY TpaBy ¥ IIMBUIMCTHYECKOW Hayke. C
YUETOM H3JIO)KEHHOTO CHCTeMa HACTOSIIEro Y4eOHOro Kypca COOTBETCTBYIOIIMM OOpa3oM OT/IMYa-
eTCsl OT CHCTEMBI I'PaXAaHCKOTO MPaBa M IPakJIaHCKOTO 3aKOHOJATEIbCTBA.
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I'nmaa 4. OCHOBHBIE YEPTbI I'PAZKTAHCRKOI'O
ITPABA 3APYBEZKHBIX I'OCYJIAPCTB

§ 1. OcHOBHBIE IpaKJaHCKO-IIPABOBbIE CHCTEMbI COBPEMEHHOCTH

IoHsATHE rpaxxAaHCKO-TIPABOBOM cucTeMbl (ceMbH). I'paxkJaHCKOe MpaBO BO3HUKJIO BMECTE C
NOSIBJIEHUEM TOCYJApCTBEHHO OPraHW30BAHHOIO OOIIECTBA U B MOMEHT CBOErO 3apOK/IEHHUS, KakK,
BIIPOYEM, U ITPABO BOOOIIIE, MPEICTABIISIIO COOOH HEYTO CaMOOBITHOE, paHee HUKOTa He CyIIIeCTBO-
BaBilee. OfHaKo, 4yeM OoJiblile CTpaH BCTYNAJIO Ha MyTh PABOBOTO Pa3BUTHUs, TEM MEHBILE HALKO-
HaJIbHBIX OCOOEHHOCTEH MMeJo BO3HMKamwIee npaBo. CuibHee BCEro 3TO Kacaloch I'PakIaHCKOTO
npaBa, 100 MIMEHHO OHO OMOCPEJOBAJI0 SKOHOMUYECKUE OTHOILIEHHU 1, KOTOPBIE 110 CPAaBHEHMIO C JIpY-
T'MIMH COLIMAJIbHBIMU OTHOIIEHUSIMU Hanbosiee yHU(ULIMPOBaHbl. DTa TEHIEHUUSA K YHU(DUKALIUY YCH-
JMach C IMUPOKKUM Pa3BUTUEM MEKITYyHAPOIHOTO oOIIeHus. ['paxkaaHCcKoe mpaBo KaXa0ro HOBOTO
rocy/1apcTBa MpY ero BOZHUKHOBEHMH HAYaJlo MCTIBITHIBATH CUJIBHENILIEE BIMSHUE YXKe CYLIECTBYIO-
IIMX MPaBOBBIX cucTeM. Harpumep, puMcKkoe mpaBo MOABEPINIOCh BO3JIEHUCTBUIO MpaBa IPeyecKoro
1 (PUHUKUIICKOTO U, B CBOIO OYEpPE/ib, OKA3aJl0 CUJIbHENILee BJIMSHUE HA TPABO MHOTMX CTPaH KOH-
THUHEHTaJIbHOW EBponbl. I 1aBHBIM cIOCOOOM TakOro BAMSHUS ObLJIO 3aMMCTBOBAHME IPABOBBIX KOH-
crpykimid. Takoe 3auMcTBOBaHME MOIJIO OBITh MPSIMBIM (HAIIpUMep, pelieNivs PUMCKOTO IIpaBa Ha
TEPPUTOPHH 103KHOM U cpeHell EBpoIibl) MM KOCBEHHBIM, KOTAA TOT WM MHOM MHCTUTYT (POpPMHU-
pOBaJICS UCXOAS M3 OOIIMX Hayajl paHee CyIECTBOBABILErO, HO C YYE€TOM TeX WM MHbIX HalHO-
HaJIbHBIX OCOOEHHOCTEH (TaK, K IPUMepY, 3aMMCTBOBAJIACh MOJIEJIb IOBEPUTEIbHON COOCTBEHHOCTH B
KOHTHHEHTAJILHOM TIpaBe). B pe3ynbTaTe 3aMMCcTBOBaHUS TPakAaHCKMM ITPABOM OTHOM CTpaHbI O0JTb-
IIMHCTBA MPaBOBBIX MHCTUTYTOB APYro (hopMUpOBaIach rpaxaaHCKO-TIpaBoBasi cucrema. Henb3s,
BIIPOUYEM, MCKJIIOYATh U TAKOTO CrIoco0a o0pa30BaHMs I'paskIaHCKO-IIPAaBOBOW CUCTEMBI, Kak (pOpMU-
POBaHUE B pa3HbIX FOCYAAPCTBAX CXOAHBIX MHCTUTYTOB IO/l BIMSIHUEM OIHUX M TEX K& SKOHOMMYE-
CKMX 3aKOHOMepHocTell. OTHaKko 3TOT cocod HEe UMEET ONpeesIAIOIIero 3HaYeHu s, MOCKOIbKY CKO-
NMPOBaTh BCET/A JIerye, 4YeM cO3/1aBaTh CBOE.

I'pak1aHCKO-TIpaBOBasi cUCTeMa (CeMbs) PEeICTaBIsIeT CO00i 00beIMHEHNE HECKOIBKUX TOCY-
JapcTB IO MPU3HAKY €JUHCTBA OCHOBHBIX 3aKOHOMEPHOCTEN OCYILIECTBJSEMOIO B HUX TI'PaXAaH-
CKO-TIPAaBOBOT'O PEryJIMPOBaHUs OOIIECTBEHHBIX OTHOLIEHHH. |'pak/laHCKO-TIpaBOBasi CUCTEMa, Kak
MIOHSATHE, IPOU3BO/IHA OT IIPABOBOW CUCTEMBI B IIIMPOKOM CMBICJIE TOT'O CJIOBA.

IToHsATHE O IPAaBOBOI CUCTEME SBJISETCS OOHUM U3 KJTIOUEBbIX B TeOpuH npasa. OObIUHO Bbljie-
JISI0TCA CAEAYIOIUE PABOBbIE CUCTEMbI: POMAHO-T€PMAHCKasl, UM KOHTUHEHTaJIbHAs, aHIJIO-aMe-
PUKaHCKasi, WM cucTeMa OOLLero rnpasa, MycyJIbMaHCKas U arpuapxajibHas. PaHee nuta peds Takxe
O COLMAIUCTUYECKON cucteMe npapa. Ceiluac 0 Takoil cucTeMe MOXET WATH peub TOJBKO Kak 00
OJTHOI M3 pa3HOBUIHOCTEN YK€ HA3BaHHBIX CHCTEM HJIM KaK 00 0CO0O0H «aBTOPUTAPHOI» pa3HOBUI-
HOCTHU CUCTEMBI TIpaBa.

I'paxnaHCcKO-TIpaBoBasi cucrteMa — OOBbEAMHEHHE Oojiee HU3KOTO YpPOBHS 1O CPAaBHEHHIO C
CUCTEMOI IpaBa BOOOIIE, OIHAKO 3TO HE O3HAyaeT, YTO OHAa B TOYHOCTU JIOJKHA COOTBETCTBO-
BaTh CJIOXKMBILIMMCSI COOTHOIICHUSIM MEXIy MPaBOBBIMU cucTeMamu. HamprmMep, npaBo ObIBIIETO
CCCP oTHOCHIIM K TaK Ha3bIBAEMOM COLIMAIMCTUYECKOI CUCTEME ITPaBa, OIHAKO I'Pak JAHCKOE IPaBoO
3TOTr0 rOCyAapcTBa BCerja TAroTes0 K KOHTUHEHTAIbHOM CHCTeMe, TOUHee K €ro repMaHCKOM MOJCH-
creme. JIocTaTOYHO OOPATUTHCS K IOOOMY M3 IPaskJaHCKUX KOJEKCOB COBETCKOro mepuona. I'pax-
JaHCKO-TIPaBOBasi CUCTEMa — CaMOCTOSITENIbHOE 00pa30BaHUE M TMOTOMY €€ XapaKTepHCTUKA MOXKET
HE COBMAJaTh C YePTaAMU IIPABOBOI CUCTEMBI B LIEJIOM.

OCHOBHBIE KOMITIOHEHTBI I'PAKAAHCKO-ITPABOBOI CUCTEMBI. DT KOMIIOHEHThI IOMOTaloT OTJIU-
YaTh TPaXJAHCKO-TIPABOBBIE CHUCTEMBI APYr OT Jpyra, MPW 3TOM OHU JOJUKHBI OBITH JOCTATOYHO
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OOBEMHBIMH TI0 COAEPKAHHIO, TIOCKOJIBKY NPU JETAJbHOM PACCMOTPEHUH TPABO KaKIOW CTpPaHBI
yHUKaIBHO. [Toj TaKMMU KOMIIOHEHTaMK OOBIYHO TOHUMAIOT: 1) ICTOYHUKY MpaBa, MX COCTaB U COOT-
HOIIIEHWEe MKy COOOH MO 3HAYMMOCTHU. 31eCh BaKeH YIeIbHbI BEC HOPMATHBHBIX aKTOB, B OCO-
OEHHOCTH KOOU(HIIMPOBAHHBIX, 3HAUEHUE CyIeOHOM MPAKTUKY U T. T.; 2) CTPYKTYPY I'PaxJAHCKOTO
1IpaBa, B TOM YMCJIE PACHpPE/Ie]iEHUEe HOPM IO OT/EIbHBIM IIPABOBBIM MHCTUTYTaM (TIOLOTPACIISIM).
OCHOBHBIMH Cpe TUX WHCTUTYTOB SIBJISIOTCSI HOPMBI O JIMIAX, BELTHOE MPaBo, 00sS3aTeIbCTBEH-
HOE I1PaBO, UCKJIIOUMTENIbHbIE ITpaBa, CEMEMHOE U HACJIEICTBEHHOE MPaBo; 3) MPaBOIPUMEHUTENIbHYIO
MPAKTHKY, HE TOJIbKO CyAeOHYI0, HO TaKKe KOHCTUTYIIOHHYIO, aIMUHUCTPATUBHYIO U MPOY.; 4) 10K-
TPUHY KaK COBOKYITHOCTb CYIIECTBYIOIIMX BO33PEHUI1 Ha MPaBo U MPAKTUKY ero npumeHeHus. Kax-
Ol U3 9TUX KOMIIOHEHTOB CBSI3aH C OCTAJIbHBIMU, M BCE OHU B COBOKYITHOCTH TO3BOJISIIOT OTTPaHU-
YMBaTh OJHY IIPABOBYIO CUCTEMY OT Jpyroil. OIHaKO aHAJIM3 OTAEJIbHBIX PABOBBIX CUCTEM BIIOJHE
BO3MOKHO CTPOUTb UCXO/Sl TOJIBKO U3 CTPYKTYPbl ICTOYHUKOB U MHCTUTYTOB (niofoTtpacneit). Crnienu-
(puka xe nmpaBONPUMEHUTENILHON MPAKTUKU U JOKTPUHBI KaK IPOM3BOAHBIX OT HOPM IIpaBa BIIOJIHE
MOXET ObITh OTPaXEHA B paMKax OTAEIbHBIX MHCTUTYTOB.

HWcxons u3 nepednciieHHbIX KOMIIOHEHTOB, MOKHO BBIIEJIUTD CJEIYIOLIME TPak AaHCKO-TPaBo-
BbI€ CUCTEMBI-KOHTUHEHTAJIbHYIO, aHIJIO-aMEPUKAHCKYI0, MYCYIbMaHCKYIO U IaTprapxajibHyio. Kon-
TUHEHTAJIbHAsI CUCTEMA IpaBa Mpe/CTaBIeHa IPaKTUYECKU BceMU cTpaHaMu EBpombl (3a McKiioue-
HUeM BemmkoOpuTaHuu), MHOTUMH cTpaHaMu JIaTWHCKOW AMEpUKH, a Takxke SnoHuel, oTyacTu
Kutaem n MHOrMMM OBIBIIMMH KOJIOHUQJIBHBIMHU CTPAHAMH, BOCIPUHSBIIMME CUCTEMY CBOEH MeT-
pononuu. AHrJloaMepuKaHcKas crcteMa cyiiectByeT B Benmmko6puranuu, CIIA u crpanax Compy-
xectBa (Kanage, ABcrpamuu u Hosoit 3enanaun), a takxke oryactd B Mumumu. MycynbMmaHckoe
1paBo JercTByeT B psae crpad bimxknero n Cpennero Bocroka. Hakonen, narpuapxaibHoe rpax-
JAHCKOE MPaBO COXPAaHSET CBOE BIMSHUE B HEKOTOPBIX rocynapcrBax Agpuku, Manokuras u Okea-
HuM. B pamMkax Ha3BaHHBIX IPABOBBIX CUCTEM BO3MOKHO BbIJIEJIEHUE U UHBIX [TOJCUCTEM ITPH IIOMOIIN
CaMbIX pa3HbIX KpuTepueB. Hanprumep, MOXHO BBIEUTH CTPAHbl CO CMEIIaHHON CUCTEMOM IpaBa —
KOHTMHEHTAJILHOTO U aHro-amepukanckoro — llotnanaus, Hekotopsle mtatel CIIA (Jlynsuana) u
Kananpt (KBeOek). B masipHeiineM Mbl COCPeIOTOUMMCS Ha CPABHUTEIHHOM aHAJIM3E IBYX MTPABOBBIX
CHCTEM: KOHTMHEHTAJIbHOW U aHIJIO-aMEPUKAHCKOM.

TeHaeHUUM pa3BUTHS T'PaXIAHCKO-IIPABOBBIX CHUCTEM. [l COBpEMEHHOro rpaxkIaHCKOTO
IIpaBa XapakTepHa TEeHACHUMS K YHU(PUKAIMKU HAlIMOHAIBHBIX IPABOBBIX CHCTEM MPU MOCTOSHHOM
00OTaIlIeHNN WX BHYTPEHHETO COACpKaHUs. YHHU(HKALUs MMPOUCXOAUT MyTeM CIVIA)KWBAHUsI HaW-
Oosnee CyIIECTBEHHBIX pa3IMUMil U B3aMMHOTO 3aMMCTBOBAHMSI COOTBETCTBYIOIIMX KOHCTPYKIIMI.
OpHako rpaxAaHCcKoe IpaBO pa3BUBAETCS NIOKA B HALIMOHAJIBHBIX PaMKax.

Jl1s1 Gosee TeCHOTrO COMMAKEHHSI U CBSI3AaHHOTO C HUM Tepexo/ia MPaBOBOTO PeryIMPOBaHUs HA
MEKIOCYJapCTBEHHBII YPOBEHb I'PAKJAHCKOE MPABO elle He Aopocio. [lomumo Toro, yto coxpans-
I0TCS1 Pa3JIN4Msl B COLMAIBHO-9KOHOMUUYECKMX OTHOLIEHUSAX (XOTS M HE CTOJIb BECOMBIE, KaK PaHBIIIE),
HeJIb3s1 COpachiBaTh CO CUETOB U CJIOKHUBILNECS] BEKOBBIE TPAHLIMK, B TOM Yucie rpaBoBbie. Cyiie-
CTBYET M HEMAJIO HAIIMOHAIBHBIX pazinunid. Boobime rpaxaaHckoMy MpaBy CBOMCTBEH W3BECTHBIN
KOHCEPBATH3M, KOTOPBII HE TaK IMPOCTO PEOJ0JIETh. YHU(DUKALIMS Ha MEKTOCYJapCTBEHHOM YPOBHE
peasbHa TONBKO B chepe MeKIyHApOAHOTO YaCTHOTO MpaBa U, Noxatyi, B EBporieiickom cooOie-
CTBE, /1a ¥ TO NPEUMYILECTBEHHO Ha YPOBHE MOJIEIbHBIX aKTOB. HeKOTOpble MHCTUTYTHI FOTOBBI K
yHU(DUKAIY B OOJIBINEH CTENeH!, YeM OCTalibHble. Bo3bMeM, K MprMepy, 3aKOHOJATENILCTBO O I0pH-
AUYEecKuX Junax. PazBurre xo34iCTBEHHBIX CBsA3el B EBpoIie 10CTUIIIO CTallb BBICOKOTO YPOBHSI, UTO
BIIOJIHE MOXKHO BECTH peub O BBEICHHUHU B JTaHHOU cpepe oOmmx npaBui. ViHast cuTyanus B BELITHOM
WJIM HACJIEJICTBEHHOM IIpaBe, KOTOPBIE J0 CUX MOp HECYT Ha ce0e revarh TpaJuliMOHaI3MA.

Mecto poccHiCKOro rpa)JaHcKoro mnpasa cpequ ['pakaaHCKO-IPaBOBBIX CUCTEM COBPEMEH-
Hoctu. [Tocne OxTs10pst 1917 1. B I0puANYECKON JUTepaType BCerja CTapauicCh BBHITSTUTH OCOOEH-
Hoctr TipaBa CCCP kak mpaBa HOBOTO «COIMAJIMICTHYECKOrO» THIIA B MPOTHBOBEC TUITY OypiKyas-
HoMy. [ToBcemecTHO pa3BUBAIUCH TEOPUSI, B COOTBETCTBUU C KOTOPHIMU ITPABOBBIE CUCTEMBI HYKHO
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KJIacCU(UIIMPOBATh HE M0 BHYTPEHHUM CBOKMCTBAM CaMOTO TpaBa, a J0 SKOHOMUYECKOMY (hopma-
IIMOHHOMY) THITy. Tem caMmbIM UTHOPHPOBAIUCH OCOOSHHOCTH TPaBa U BBIMISIYMBAJIUCEH B YTOMY TOJIH-
THYECKUM COOOPAKEHHSM JIOYHTH «TEKYIIero MoMeHTa». OJIHaKo, eCIi MPUMEHHUTEIIBHO K MTPaBy
MyOJIMYHOMY eIlle MOKHO OBbLIIO BECTH pedb O KaKMX-TO «COLUMAIMCTUIECKHX» OCOOCHHOCTSIX, TO
IS TPK/IAHCKOTO TIpaBa TO ObLIO COBEPINIEHHO HeyMecTHO. HeciyualiHo B 000CHOBaHME HCTOPHU-
YeCKOIH CaMOCTOSITEIBHOCTU COBETCKOTO IMpaBa MPUBOJWJIMCH JIMIIb apryMEHTBI U3 apceHaa rocy-
JapCTBEHHOT0, aIMUHUCTPATMBHOIO Y MHBIX OTpaciiel myOIMyHoro npaea. Yto ke Kacaercs rpaBa
IPaXJaHCKOTO, TO HUKAKUX MU3MEHEHUI B HEM He MPOU30IIUIO, €CIIM He BBIXOIUTH 32 €ro Mpe/erIbl.
HeoOxoaumo, BIIpoueM, YIHUTHIBATh, YTO TPAXJAAHCKOE MPABO B COBETCKHI MEPUOI €ro Pa3BUTHS
UCTIBITHIBAJIO HA ceOe CHIIbHEeNINee BO3ACHCTBUE MyOIMYHO-TIPABOBBIX HAYaJl, YTO JIAJI0 M3BECTHbIC
OCHOBaHUsI OJTHOMY M3 COBPEMEHHBIX UCCIIeIOBATENICH IPakIAHCKOTO 3aKOHOATEILCTBA ITOTO MEepH-
oia 3asiBUTh: «[IprBepKeHIIaM eIMHCTBA TPAXKIAHCKOIO TMpaBa HUKOI/IA, B CYLTHOCTH, HE YIaBaIoCh
CO3/1aTh HEMIPOTHBOPEUKBYIO C JIOTHUECKON TOUKH 3PEHHSI KOHIISTIIIUIO TIPeIMEeTa MPABOBOTO PeryJiu-
poBaHus B 9T0M 0oOnactu. OpraHu3aius B3aMMOCBSI3ei BHYTPH TOCYIapPCTBEHHOTO CEKTOpa KOHO-
MUKH B COBETCKUI NEPHOJ] HUKAK HE MOIJIA YJIOKUTHCS B PAMKH I0PUIUUECKUX MHCTUTYTOB, CJIOKUB-
IIMXCSI COBCEM B MHBIX YCJIOBUSIX, T. €. HA OCHOBE Pa3BUTHIX (DOPM TOBAPHO-JEHEKHBIX OTHOLICHHUI» .
Tak Ha3pIBaEMOE «COLMATMCTUYECKOE» MPABO HE MOKET ObITh OTHECEHO K YHMCITYy CAMOCTOSITENIBHBIX
npaBoBbIX cucteM. OHO SIBJISIETCS IIPABOM MEPEXOJHOTO TIEPUOJIa OT OIHOTO TUIIA FOCYIAPCTBEHHOTO
YCTPOWCTBA K JIPyrOMYy, KOTJIa B OOIIECTBE HAPACTAIOT TOTAJIMTAPHBIC TCHACHIINH, HEM30eKHbIC B
YCJIOBUSIX, KOTJIa OJIUH CTPOi CMeHsieTcst Ipyrum. [Ipyroi Borpoc, nmoyemy B yciaoBusix Poccuut 3ToT
niepexoIHbIi TiepuoA 3atTsHy/cs Ha 70 ser. BipoyeM, oH M cefiuac He 3aBepllieH, XOTs Bce Oolnee
3pUMO OOHAPYKMBAETCS TEHETUUECKOE POJICTBO POCCUICKOTO MpaBa ¢ KOHTMHEHTAIbHBIM. Kak rpej-
CTaBJISIETCs1, IPOLECC PA3BUTHSI POCCUIICKOTO IPaBa MOW/IET B HAIIPABJICHUH YCUJIEHHSI €70 OOIITHOCTH
C MPaBOM KOHTHUHEHTAJIbHBIM. He MCKITI0UYeHbl, OTHaKO, 3aMMCTBOBAHUS OT/IE/IbHBIX KOHCTPYKIMI 1
U3 aHII0-aMEePUKAHCKOTO TIpaBa.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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