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BBenenne

«O napod! Obcyou npedmempl
H muv1 nocmuenewts ucmuny!»

Kopan. Cypa 2

I. Paboras Hax nmpoGieMoii Haka3aHus JOCTATOYHO JIOJITO, 51 MOHSUI, YTO HUKAKUe 3HAHWS HU O
KaKOM IpeAMeTe He MOTYT ObITh MOJTHOCTBIO McUepIbiBaoIUMU. HU ofiHy U3 peanuii mpupogHoro,
COIIMAJILHOTO WJIM AYXOBHOTO MHpa YeJIOBEK He B COCTOSIHUM M3Y4YMTh A0 KoHIa. OHAKO OH Bcerna
CTPEMMUTCS MO3HATh UCTUHY. A 3TO, KAK U3BECTHO, BO3MOXKHO TOJIBKO B pe3yJibTaTe rTyOOKOTO U JIJTH-
TEeJILHOTO MCCJIEIOBAHMSI TOTO WM UHOTO MpeIMeTa.

Buuikas Bce miryOxe B CyTh POOIEMbI HaKa3aHW s, 51 yOSUIICS B OTPaHUIEHHOCTH TOJIBKO I0pH-
JOMYECKOTO MOAXO0Aa K MO3HAHMIO 3TOrO CIIOKHOTO (peHOMEeHa M HeOOXOAMMOCTH BBIITU 3a paMKU
YTOJIOBHO-TIPABOBOTO ¥ KPUMUHOJIOTUYECKOTO U3YUYEHHUS.

[Monsn 51 Takxke, 4To 6e3 PUI0COPCKOro OCMBICIICHUS TIOHATUS TIPECTYIUICHUS M €70 IPUYHHBI
MbI HE B COCTOSIHUM MOCTUYb (PUIIOCO(CKUIN CMBICI MOHSTHUS U CYLITHOCTY HakKa3zaHHs, u0O0, TOJIBKO
MOHUMAsI, YTO TaKOE MPECTYIUIeHUEe, BOZMOXKHO TOT WJIM MHOM aKT MOBE/ICHUS YelIoBeKa OTHECTH K
9TOMY MOHSITHIO, a TOTOMY U PEakluio, BHI3BAHHYIO UM, Ha3BaTh HAKa3aHUEM.

HWcxonst iMeHHO U3 3TUX MPUHIMITMAIBHBIX MTOJOKEHU, 1 eI pACCMOTPETh HAKa3aHUE BO
B3aUMOCBSI3H C MMOHSITUEM MPECTYIUICHUS U €T0 MPUYUHBI He TOJIbKO C I0PUAMYECKUX, HO U ¢ (PUIIO-
co(pckux no3unuid. B pe3ynprate 3TOro MHE MPUIILUIOCh OTOMTH OT HEKOTOPBIX paHee BbICKA3aHHBIX
MHOIO CYXJIEHUI M0 paccMaTpuBaeMoil mpoosieme.

Ho s ycriokauBast cebs1, ccbUtasich Ha CJIOBa aMepUKaHCKoro usocoda, moata u myoamimcra
Jlxerimca Pacceina Jloyamna: «TonbKO DIyniibl U MOKOMHUKY HUKOTAA HE MEHSIIOT CBOMX MHEHUIN».

YV MeHs HeT abCOMIOTHOM YBEPEHHOCTH B TOM, UTO 51 Haly UCTUHY, KOO MHTEpeCyIoIue MeHs
pOOJIEMbI 3aTPAruBaIOT Te 00JIACTH HAyYHOT'O 3HAHMS, T/Ie TIO-TIPEKHEMY He YTUXAIOT CIIOPHI. $1 JIHIIh
TMIBITAIOCh BCE HOBBIMU M HOBBIMH apTYMEHTaMU IIPOBEPUTH COOCTBEHHOE yoeskaeHne. CMOTy v 51 3TO
crnenarth? «Jlep3HOBEeHME B IOMCKAX UCTUHBI, BEpa B MOTYILECTBO pa3yMa, — nucai ['. ['eresb, — ectb
nepBoe ycjoBue unocodckux 3aHATHA. YenoBek I0/KeH yBaxaTh caMoro ceOsi U MpU3HaTh ceOst
JOCTOMHBIM HavBbicOYaiero. Kakoro Obl BBICOKOr0 MHEHHSI MBI HY ObUIH O BEJIMYMU U MOTYIIICCTBE
JyXa, OHO Bce ke Oy/IeT HelIoCTaTOUHO BBICOKUM. CKphITasi CYITHOCTh BeesieHHoM He 00magaeT B ceOe
CHUJION, KOTOpasi ObLj1a Obl B COCTOSIHUM OKa3aTh COMIPOTUBRJICHUE IEP3HOBEHUIO IO3HAHKS; OHA JOJIKHA
riepe]] HUM OTKPBIThCSI, Pa3BEPHYTh TEePe]] ero I71a3aMu OOrarcTBa v rTyOUHBI CBOEH MPUPOLIHI U JaTh
eMy HaclaXIaThCsl UMU» ..

[NMonauany ¢unocodus MpecTyruieHUs: M HaKa3aHUsl Kak IMpeJMeT MCCIeI0BaHUs Ka3aslach
COBEPIIIEHHO HEMOHATHOW U TPeOYIOIIEeH MpeJBAPUTETHHOIO 3HAKOMCTBA CO MHOKECTBOM (priocod-
CKUX OIpeJeSIeHU! U TOHSATHI, YTO MeHsS Jake HEMHOIo yCTPAIWIO U 4YyTh JIU HE OTBPATUJIO.
OpHaxo s Bcerjga MOMHUJI, YTO TIO3HAHUE — MPOILIECC MPOABUKEHUS pa3yMa OT He3HAHMS K 3HAHUIO,
OT HEMOHUMAaHUs K MOHUMAaHUIO, OT TaiiHbI K uctuHe. Kak crpaBeanuBo otmeuaer [I.A. Kepumos,
«TIO3HAHUE TaK ke OECKOHEYHO, KaKk OECKOHEUEeH MUP, KU3Hb, OBITHE, B TOM YKCIIE U OBITHE TIpaBax» 2.

B 10 ke Bpems 51 4eTKO OCO3HABAJI, YTO ITOT MYTh MO3HAHMS MPEIIONaraeT MpeooeHue MHO-
JKECTBA MPETSITCTBUI U 3aTpyAHEHUI. BhUIO0 0YeBUIHBIM, UTO O3 CJIABHOM paOOThI HAIIIUX TIPEIIIie-

! Fezenw I'.B.®. Duuuknonenus unocodcekux Hayk. M., 1974. T. 1. C. 83.
2 Kepumos /1.A. Metononorust npasa. [Ipenmer, pyHkimu, npodiems ¢puocodun npasa. M., 2011. C. 7.
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CTBEHHUKOB MbI CAMU HE CMOKEM ITOUTH JAJIbIIE; 3TO U €CTh BCEMUPHBIN 3aKOH 3BOJIOLIUHU, COITIACHO
KOTOPOMY HACTOSIIIee SIBJISAETCSI CBIHOM IpoIuIioro u oriom oymymero (I". JletOnum).

B mupe, B Hateii )Ku3HU, HET HUYETO TOTO, O YeM yXke He ObUTO Obl CKa3aHO paHbIlle, WK, KaK
TOBOPAT B TAKMX CIIy4asix: BCE HOBOE — 3TO XOpomIo 3a0biToe crapoe. Hu oquH KOMMeHTapuil, HU
OJIVH, JIa)Ke CaMBblil J0OPOCOBECTHBIN U KBATM(PUIIMPOBAHHBIM, ITEpecKa3 He BHI3BIBAET TeX BIeUaT/Ie-
HUIA, KOTOPBIE MOT'YT OBITh MOTYYeHbI TIPH HETOCPEACTBEHHOM 3HAKOMCTBE C TPYJaMU BBIIAIOIINXCS
MBICJIUTEJIEN MPOLIUIOTO, HE BHIPA3UT MOAIMHHBIN CMBIC] HEKOTJa BRICKA3aHHBIX Uel. B aTom 4 riy-
O0KO yOenuics, u3ydasi ICTOpHIO (prUI0cOpur, pesTUrid, MpaBa U APYTMX HAyK O MPECTyIUIEHUU U
HaKa3aHWU.

II. B Hayke yroJIoBHOrO IpaBa BCeraa CTaBUJICS BOITPOC: MOXKEM JIM Mbl OTPAaHUYUTHCS TOJIBKO
I0pUIMYECKUMU paMKaMU U3Y4YeHus1 IPECTYIUIEHUS U Haka3aHu ? [JocTUrHeM JiM TOria HaAMEYEeHHBIX
neneit? Bo3paxas mpodeccopy M.B. [lyXoBCKOMY, KOTOPBI OJHUM W3 TEPBHIX MOTPEOOBAIT paCIIIu-
pEeHUs paMOK HayKU yrojoBHoro npasa, A.d. Kucrsakosckuil ropopui: «Eciu aBTop cuuTaer Hernpa-
BUJIbHBIM B3IJISI] HA YTOJIOBHOE IPaBO KaK Ha HAYKY, M3yYaloIIyI0 TOJIBKO IPECTYIUIEHUE . . . KaK OTPbI-
BOYHOE sIBJIEHUE, 03 U3yUeHHs ero MPUIHMH. TO MOKHO €My 331aTh BOIIPOC: UTO XKe aBTOP MPUKAKET
TIOKa JIe/IaTh Halllel HayKe, KOT/1a HOPMBI XKHU3HHU OOLIECTBEHHOM, B KOTOPBIX OHA HE TOCOKA, TAKOBBI,
YTO MPUXOIUTCS, IPEXKE BCEro, M3ydaTh TOIBKO MPECTYIUICHUE M HajlaraeMoe 3a OHOE HaKa3aHWe» >.

HecomHeHHo, uTo 10prandeckoe U3yyeHue NpecTyIyIeH!sl U HaKa3aHUsl He TOJIBKO BaKHO, HO U
Heooxoaumo. Kak nmoguepkuBaet M.IT. UyOMHCKUI, «3TO TOKHO MPU3HATH M IIOMHUTD pa3 U HaBCe-
I71a TIPY Kakux ObI TO HA ObLIO pehOpMATOPCKUX MPEIIOKEHUSIX» .

Ho Ham HykHBI (DaKThI ICUXUYECKON U (PU3MUECKOM KU3HMU, JIEKAIIME B OCHOBE ITOHSTUS ITpe-
CTYILICHUS] U HaKa3aHusl, a TaKKe CBEJEHUS O HpaBax, PUBbIUYKAX, HAKJIOHHOCTSX MPECTYIHUKA, O
npueMax u crocodax npecrymnHoro aessHus. Kpome toro, Heooxoaumo (uocodckoe 000cHOBaHUE
MOBEICHUS YeIOBeKa, B TOM UHMCJIE U MIPECTYIIHUKA, a TAK)KE MpaBa HaKa3aHWs 3a NMPECTYIUIEHUE U
T. 1. A 9TUX HEOOXOIMMBIX ¥ YPE3BBIUAIHO BaKHBIX 3HAHUI M CBE/ICHUI HayKa YTOJIOBHOTO MTpaBa He
naet. [ToatomMy, ecim Mbl XOTUM OOBSICHUTH IPUUYKMHY MTPECTYITHOTO TIOBEICHHU s YeIOBeKa, a 3HAUMT,
MOHAThH CYIHOCTb IIPECTYIUIEHUS] U HaKa3aHMs, CJIEAyeT UCMOJIb30BaTh JOCTHKEHUSI APYIUX HAyK.
B nanHOM ciydae peub uaer 00 MCIONb30BAHUM HAYYHBIX METOJOB U CPE/ICTB HEMPABOBBIX HAYK B
HEJISAX U3yUeHUsI ¥ OOBSICHEHUsI POOJIeM YroJIOBHOTO MpaBa — NMPECTYIUICHUs M HaKa3aHUsl, a He O
BKJIIOUEHHUHU MX B IIPEAMET 3TON HayKu. B CBSA3M ¢ 3TUM NpeACTaBIAIOTCS HEBEPHBIMU BbICKA3bIBAHUS
3. ®eppu OTHOCUTEIIHHO TOTO, UTO «BCS IOCTUIMS OyIyIero OyaeT cocpeioTOUMBaThCsl HA MPECTYII-
HUKE KaKk OMOXMMHUYECKON JTMYHOCTH, KOTOpasi M JEUCTBYeT B TOW WJIM MHOW COIMAJIBHOW Cpejie»,
MO3TOMY HUKaKWe MPUMUPUTESIbHBIEC TOMBITKH «HEe MOTYT IMYCTUTh KOPHEN»; HET CPeJHEero IyTH;
HEeoOXOoIMMBbIe ISl TIPOrpecca HayKy HOBBIE METOMbI «HE BSUKYTCS C U3yYEHUEM IPECTYIUICHUS KakK
a0CTPaKTHOM I0PUIMUECKON CYIITHOCTU» .

Me:xny TeM coBpeMeHHas YroJoBHas IOCTULIMSI COCPEAOTOUMBAETCS UMEHHO BOKPYT IPECTYII-
JIEHW 1 KaK I0pUANYECKOi U (PUII0CO(CKON CYIITHOCTH, C UCTIONb30BAHUEM PE3YJIbTATOB IICUXOJIOTHH,
MICUXUATPUM, TEHETUKU, MEIULIHBI TPY U3YyUYEHUH JIMYHOCTH MPECTYITHUKA.

WupiMu cioBamMu, B HACTOsAIIIEE BpeMsi TPOOIeMbl IPECTYIUICHN S M HAKa3aHUs IIPOYHO BOIILIH
B YHMCJIO U3y4YaeMbIX, OOCYKIaeMbIX HE TOJIKO B KPUMUHOJIOTMYECKO! U YTOJIOBHO-TIPABOBOM HAyKe,
HO ¥ B (pUI0cO(p¥H, COIUOJIOTHH, TICUXOJIOTUHU, OOTOCJIOBUU H T. 1.

[Toguac oyeHb TPyAHO, @ MHOTAA M HEBO3MOKHO, JaTh ONpelesIeHe TOMY WJIM UHOMY TOHSI-
THIO, XOTsI OHO IIUPOKO yMOTPeOIsieTCs: B OOBIYHOM MOBCEJHEBHOM IMPAKTUKE U CUUTAETCSI CaMO COOOM

3 Iur. no: Cepeuescxuti H.J]. ®unocodckue preMsl 1 HayKa yrosnoBHoro rpasa // Cepeuesckuii H./J. VI36p. tpynst. M., 2008.
C. 208.

4 Yyounckuit M.I1. Ogepku yronosao# nomutuku. M., 2010. C. 24.
3 @eppu 3. Sociol crimin. 1893. P. 14, 580, 584.
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pazymerorumcst. [1oatomy oObIYHBIE JIIOIM TTPY OOIIEHNH U Pa3rOBOPE O MPECTYIUICHUH, TIPECTYITHO-
CTH Y HAKa3aHUU He CTaBAT ceOe 11eJIbI0 MPOHUKHYTh B CYIIIHOCTb U COAEPKaHMe STUX MOHATHHA. [1is
HUX 3TH CJIOBA — IPOCTHIE U OObIYHBIE, & CAMOE IJIABHOE — MOHSATHBIE. A 3TO IaeT UM BO3MOKHOCTb
OYEHb XOPOILIO MOHUMATh JIpYT Jpyra. biaxxeHHsl1 ABrycTiH nucani: «Eciy MeHs He cpalmBaior o
3HAUEHUU TeX WM UHBIX MOHATHUH, s 3HaI0, O YeM UIET peub. Eciu ke MeHs mpocaT OObCHUTD UX
CMBICJT IPyTHM, 51 HE CITIOCOOEH 3TO CHeJaTh».

COXHOCTD, TPYJHOOOBSICHUMOCTD MOHSTHI IPECTYTUICHUS] M HaKa3aHUsI CBsI3aHa C UX (puo-
codekoii cymHocThio. [ToaTomy, mpexae Bcero, 0OOHapyKMBAeTCsl MOTPEOHOCTh B MHTErPATUBHOM
¥ OTHOBPEMEHHO TITyOMHHOM (huiocopcKoM moaxojie K 3TuM (hpeHOMEHaM, C TeJIbl0 PACKPBITUS UX
purtocodckori CynHOCTH, XOTSI OYEBUIHO, YTO ITA 33]a4a BEChMa CIOKHAS.

10.B. Tonuk npenynpexgaer: «TOT, KTO PELIUT MOTPY3UTHCS B IMy4UHY (PUIOCO(CKUX MPO-
O1em 1paBa, MOWIET TI0 UHTEPECHOMY, YBJIEKATEIbHOMY, HO U OY€Hb “ornacHoMy” myTH. Jlesno B ToMm,
410 (pUI0COpUST OTHOCUTCS K YUCTY TeX HAyK, B KOTOPBIX HU IO OIHOMY M3 BOIIPOCOB CPEH UCCIIe-
JoBatesiell HeT eMHCTBA MHEeHUI. OuYeHb Y4acTo 3TH MHEHHS PacXOAsITCsl CTONb KapAWHAIBHO, YTO
HET JaXe TOUeK CONPUKOCHOBEeHUs1. Cropbl OECKOHEUYHBI, U AJISATCSA OHU HE JECATUIETUSMU U JIaXKe
HE CTOJIETUSIMU, 4 THICAUEIIETASAMU» .

CoBeplIIeHHO CITpaBeIMBOE BBICKA3bIBaHKE, HO 51 PEKOMEHYI0 MCCIIeNOBATEN0 PUHATD 32
OCHOBY cJioBa pycckoro yuenoro B.J. BepHajckoro: «$1 BrosiHe co3Haio, YTO MOTY YBJIEUbCS JIOK-
HBIM, OOMaHYMBBIM, TTOWTH IO MYTH, KOTOPHIM 3aBeleT MeHsl B 1eOpH; HO sl HE MOTY He WATH IO
HEMy, MHE HEHABHCTHBI BCSAKKME OKOBBI MOEH MBICIIH, 51 HE MOTY M HE XOuy 3aCTaBUTh €€ UATH IO
JOpPOXKKE, MPAKTHUYECKH, BAXKHOM, 1O TAKOM, KOTOpAasi He IO3BOJIUT MHE XOTh HECKOJIBKO OoJiee MOHSThH
T€ BOIIPOCHI, KOTOPbIE My4aloT MeHsl. .. V1 3T0 ncKkaHue, 3TO CTpeMJIeHHe — €CTh OCHOBA BCSIKOH Hayy-
HOU JeSITeTBHOCTI.

EcTh MHOTO BOITPOCOB, KOTOPbIE MBICIISIIME JIIOIH 33Ja0T ceOe B KAKOW-TO MOMEHT I10 KaKOW-
60 mpobiemMe U Ha KOTOpbIe Ta WJIM MHAsl KOHKPETHAsl HAyKa M MPaKTHKa He MOTYT MPEJIOKUTh
OIHO3HAYHOTO OTBeTa. 3aaava (priocodru Kak pa3 U COCTOUT B TOM, YTOOBI U3YUUTh ITU BOMPOCHI
U, TI0 BO3MOXHOCTH, 00BsICHUTH MX. Kak yctpoen mup? PazsuBaercs i oH? Kto uim uto onpeje-
JISIeT 3TU 3aKOoHbI pa3BuTus? CmepreH nim 6eccMepTeH vesnoBek ? Kak MoxkeT 4eoBeK MOHSTh CBOe
npeaHasHaueHre? KakoBbl To3HaBaTeIbHbIE BOBMOKHOCTH YeJIoBeKa?

OnHUM CJIOBOM, MOXHO C TIOJTHBIM IPAaBOM YTBEp:KAaTh, YTO BO BCEX JOCTHKEHMSIX UeJIOBe-
YecTBa IPUCYTCTBYET 3HAUMTENbHBIM, XOT U KOCBEHHBIH, BKiIaj ¢unocopuu. Punocodus enuna
¥ MHOroo0Opa3Ha, 4ejloBeK He 00XonuTcs Oe3 Hee HW B OJIHOM U3 oOyacTeid cBoel ku3HH. «Bce...
00J1acTy 3HaHUsI TPAaHMYAT B OKPYKAIOIIEM HAC MPOCTPAHCTBE C HeM3BeCTHBIM. Korma uenoBek BXo-
JWT B TIOTPAaHUYHbIE 00JIaCTH WM 3aXOIMT 32 HUX, OH TOMaAaeT u3 HayKu B chepy ymospenus. Ero
YMO3pUTENIbHAS AESATEIbHOCTb — TOKE BUJ U3YyUEHHUsI, U 3TO, IOMUMO BCETO MPOYEro, ecTh (PUIoco-
us» (b. Paccen).

Kak n3BecTHO, (pusocodus BKIIOYAET B ceOst MHOKECTBO MPEAMETHBIX 00IACTeld, B TOM YHCIIe
dunocoduio mpasa, KOTopasi UCCIEIyeT, B CAMOM IIHMPOKOM CMBICIIE, TIOCJEACTBUS TeX WM MHBIX
3aKOHOZIATENIbHBIX MPUHIMIOB. He ciemyer 3a0bIBaTh, YTO BOMPOCH! A0OPa U 3714, TIOHATHE CIIPaBe-
JIMBOCTH OTHOCATCS K (PUIOCO(CKON TUCIUIUIMHE — STUKE, TO €CTh 3TO STUYECKUE KAaTerOpuu, a He
[IPaBOBbIC. 3HAYHUT, MOHATHS «IIPECTYIJICHUE» M «HaKa3aHKUE» CJIe/lyeT OTHECTH K KaTeropusm pusio-
cobCcKUM, TTOCKOJIBbKY TIPaBO, MPABOBbIE HAYKH, B YACTHOCTH YTOJIOBHOE MPABO U KPUMUHOJIOT s, HE
B COCTOSIHUM OTBETUTH Ha MHTEPECYIOIIUE HAC BOITPOCHI.

dunocodus caykuT HaydHON 0A30i, OCHOBOW JIJIS1 KICCIIEIOBAHU ST KOHKPETHBIX MTPOOJIeM JIpy-
T'MX HayK, B TOM YMCJIe ¥ TpaBoBbIX. Tak, HamprMep, OHATHSI BO3ME3/IUsI, Kapbl, CTPAIAHUS U T. 1.
BO3MOKHO pacCMaTpUBaTh TOJIBKO Yepes3 punocoduio.

® Foaux FO.B. dunocodus yronoeHoro mpasa. CI16., 2004. C. 7.
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NsBectHomy mpaBoBeay, commanbHomy (uiocody E.B. Crnekropckomy mpuHaiexar 3ame-
yartesbHbIe cioBa: «Bee Tpu obmactu punocodun — 3TMKa, MeTau3MKa U THOCEOJIOTHST — TECHEH-
M 00pa3oM CBsI3aHHI ¢ IopucnpyaeHirei. Kak carana oowssisut y ante: “Tu non pensavi ch' io
loico fossi!” — “Tsl He MOAO3peBa, UTO 5 JOTHK!”, TaK W IOPUCTIPYACHIMS MOKET OOBSIBUTH: “ThI
He 1of1o3peBall, uTo 5 ¢pusnocod!” Co3HaHME ITOTO JAOKHO BO3BBICUTH U 0OIAropoIuTh €€, TOIKHO
MOCTaBHTh €€ BBIIIE TeX YIPEKOB, KOTOPHIE €l CIUIIKOM YacTO MPUXOAUTCS CIIBIIIAThH, & UIMEHHO,
YTO OHa OyATO OBl 3aHUMAETCS TOJBKO PaOCKMM OYKBOEICTBOM UM ITYCTHIM U BPEIHBIM KPIOYKO-
TBOpcTBOM. HO nobesse oblige. Co3Hanue 3Toro takxe u o0si3piBaeT. OHO OOSI3BIBAET IOPUCTIPY-
JEHITNI0 OTHOCHUTHLCS ¢ OOJBINIMM BHUMaHUeM K ¢utocodun u ee npodimemam. Eciu BooOie, kak
3ametu emie [laron, “orcyTcTBUe MHTEpeca K (puaocouu sBIISIETCS TPU3HAKOM, CKOpEe, CaMo-
JOBOJIBHOTO HEBEKECTBA, YeM MPEBOCXOICTBA UCTUHHOTO 3HAHUS, TO OTCYTCTBHE TAaKOrO MHTEpeca
y IOpHCTA SIBJISIETCS YKe TIpeHeOpeKeHHeM K ero COOCTBEHHOMY MPO(eCCHOHATBHOMY JIelTy, peHe-
OpeskeHreM, TeM 0oJiee HETTPOCTUTENBLHBIM, UTO PE3YJIbTATOM €r0 MOXKET OKa3aThCsl THOeITh I0PUCTIPY-
JEHITUM OT HATUCKA YyXKEPOTHBIX YUCHUN » .

[pexcraBinsieTcs, 9TO 3TO CaMblil TITYOOKHUI U yOAUTENbHBIA OTBET MPE/ICTABUTENISIM TIO3UTHU-
BU3Ma, KOTOPBIE CUUTAIOT, YTO HAyKa O MPaBe CaMOAOCTATOYHA U HE CTOUT MPUBJIEKaTh (prstocoduio,
STUKY W JIpyrvieé HAyKu JJIsl PACKPBITUSI M TIOHUMAaHUs CYIIIHOCTH MPABOBBIX siBJeHUi. Jlydine, yem
[erenb, u He ckaxenb: «HOpucnpyneHus sBiseTcs YacTbio (riocodum» .

W B camoM jiesie, MOXET JIM I0pUCTIPYICHIIMST 000UTUCh Oe3 (prytiocouu B PaCKPBITHH CYIII-
HOCTHY TIOHSITUM ¥ TIOHUMAaHUKM MHOTOUYMCIIEHHBIX MTPaBOBBIX 1pooiem? Eciu ucxomauTs U3 TOro, 4to
unocodus mpiTaeTCs OTBETUTH HA T€ TEOPETHUECKKE BOMPOCH], KOTOPBIE OTAEIbHbIE KOHKPETHbIE
HAyKH HE B COCTOSTHUU Pa3pelInTh, TO OTBET MOKET ObITh TOJILKO OTpHULIATENIbHBIM. B npuHIme, Bce
HAayKH UMeIOT 00Illee OCHOBAHUE W OIMHAKOBYIO IIeJb — U3yUeHHE TIPUPOIbI M PACKPBITHE €€ 3aKO0-
HOB J1s Onara yesnoBevecta. OiHaKO Heslb3s1 3a0bIBaTh crioBa Aprxamacrpa (dpesnsis Unous, IV B.
10 H. 3.): «Pusiocodust Beera cunTaeTcsi CBeTUIBHUKOM ISl BCeX HayK, CPEJCTBOM JIJIsl COBEpILIe-
HUS BCSIKOTO JIeJ1a, ONOPOI0 BCEX YCTAaHOBJIEHWil». VICTOpUsI CBUIETENLCTBYET, YTO UMEHHO (DUIo-
cobl BO BCe BpeMeHa CTABMIIM BOIIPOCH! U THITAIMCH HA HUX OTBETUTD PaHblile, YeM IopucTtsl. U 310
€CTECTBEHHO, MO0 CYIIHOCTh (pHIIOCO(HU B pa3MBIIUICHUSX HaJ BCEOOIUMH MPOOIeMaMu «MUP —
yesioBek». ClieoBaTeIbHO, eCli 00BEKTOM HaKa3aHMsI SIBJISIETCS YeJIOBEK, KOTOPhI OJJHOBPEMEHHO
BBICTYIIAET TaKXKe B KauecTBe CyObeKTa MPECTYIUIeHHsI, TO ClIeqyeT MPU3HaTh, 4To 0e3 punocopun
HEBO3MOXHO OOBSICHUTH CYIIHOCTb M COAEPKaHHE CHUCTEMbl «IIPECTYIUICHHE — YeJIOBEK — HaKa3a-
HHUe». B TaHHOM cilydae mpaBoBble HayKM, B YACTHOCTH YTOJIOBHOE MPAaBO U KPUMHUHOJIOTHUs, Oec-
CUJTbHBI.

. Kanr nmcan, yro «punocodusi ecTb B AEUCTBUTEIBHOCTH HE UTO MHOE KaK “IIPaKTHYECKOe
YeJIOBeKO3HaHue '»°.

dunocodus odpaiaeT BHUIMaHUEe Ha MPECTyIUIEHNE U HaKa3aHWe M HA X CYIIHOCTh C TOUYKH
3peHUsI X MeCTa U pOJd B OOIIECOLMATBbHOM MEXaHU3Me, ONpPaBAaHUs UM OCYXKICHHUS MX I0pH-
AUYECKOW TPUPOJIBI C TIO3UIUN STUYECKUX HOPM, TYXOBHO-HPAaBCTBEHHbIX HeHHocTei ). [TosaTomy,
IJIs1 TOTO YTOOBI YU€HHE O MPECTYIUICHUH U HAaKa3aHUU ObUIO METOIOTIOTMUYECKH TPABIJIBHO TIOCTPO-
€HO M JaBaJI0 MAKCUMAITbHBINA 3(PeKT /7151 0OIIEeCTBa, OHO JIOJKHO OBITH OPUEHTUPOBAHO HE TOJIBKO
Ha I0pUANYECKUE TUCIUIUIMHBL, HO, TIPeX/Ie BCero, Ha (priioco(uio, 1 TOIBKO MPU MOCPEICTBE Hee
Ha BCIO CYMMY I'YMaHUTapHbBIX HAyK, OObeIUHEHHBIX MTPU MOMOIIH (PHI0CO(UHN B LIEIBHYIO CUCTEMY
HAyYHOTO TIO3HAHUSI.

7 Punocopus u opucnpynenuus // Opunuueckuii Bectauk. Ku. I1. M., 1913.

8 [eeenv I'.B.®. Punocopus npasa. M., 1990. C. 17-18.

® Kanm H. U3 pyxonucHoro Hacineaud. M.: ITporpecc, 2000. C. 78.

10 Cm.: Coiu K. A. YronosHoe HakasaHue i ero KJIaccuuKalyu: onbIT Teoperuyeckoro Mogenmposanus. CII6., 2002. C. 75.
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[opoit, He moHumast Apyr apyra, (prUIocodbl ¥ IOPUCTBI BHICTYIAIOT CO B3aMMHBIMU OOBUHE-
HUSAME. PUITOCOMBI MOAraloT, YTO IOPUCTHI HE B COCTOSTHUM BBICKA3bIBATh HE3aBUCUMOE, CBOOOJHOE
MHEHHE, TIOCKOJIbKY OHU TIOJUMHSIOTCS TPeOOBaHUSM (DOpMaIbHBIX 3aKOHOB. KOpHUCTHI ke cuuTaioT,
4yTO (pUII0CO(pBI FOBOPAT MHOTO IIPEKPACHBIX, HO BECbMA JIAJIEKUX OT MPaKTUUECKOM MOJIb3bl BEILEH.

CripaBeJIMBOCTH pajiy CieAyeT MOAYEPKHYTh, UTO (prytocodpust TOPOH MBITAETCS OOBSCHUTH
MHOT'HME SIBJIEHUS CJMIIKOM CJIOKHBIMU MOHSATUSMU U KAaTErOpPUsIMU, HE COBCEM HOCTYIHBIMU ISl
IOPHUCTIPYICHIIMU. A 3TO CO3JaeT OIpeeIeHHbIe TPOOJIEMBI ISl IPAKTHUECKOTro UX npruMeHeHus. Ha
CaMOM JieJie, HE CTOJIBKO CJI0KHA cama (puiocodusl, CKOJIbKO CJIOKEH S3bIK, KOTOPIM OHA U3/1araeTcsl.
[Tapaokc 3akimoyaercsl Takke B TOM, UTO YeM HENOHSTHEE, CJIOXKHee, 3aryTaHHee (puocodcekas
MBIC/Ib, TEM TeHUaJIbHee cunTaeTcs punocod.

VBepeH, UTO KaX/Ibli, KTO OCMEJIUTCS B3SThCS 32 HCCIISIOBAHUE TAKOK HeJIerKoy 1 Hebnaronap-
HOM MpOOJIeMBl, Kak MPeCcTyIUIeHHe U HakazaHue, 00sI3aH TIIATEILHO U BHUMATEIbHO O3HAKOMUTLCS C
TPYAaMH He TOJIbKO BbIJAIOIIMXCS IOPUCTOB, HO M U3BECTHBIX (PUIIOCO(OB, ICUXOJIOTOB, COLIMOJIOTOB,
nycaresie, UCCeJOBaHU A KOTOPhIX UMEIOT OTHOIIIEHHUE K 3TUM MHCTUTYTaM yroJoBHOro mnpasa. [1pu
9TOM, €CTECTBEHHO, HeJb3s 3a0bIBaTh, UYTO B CUCTEME IOPUANYECKUX HayK (punocodus mpasa sBs-
ercsl (pyHIaMEeHTaJIbHOIN HAyKOM, a B CPABHEHUU C HEW OTPAC/IEBble HAYKU HOCAT MPEUMYILECTBEHHO
MpUKJIaHOE 3HaueHue. OT UX €IMHCTBA M B3aUMOIIPOHMKHOBEHMS 3aBUCUT YCIIeX pa3BUTHS, Kak
MEPBBIX, TAK U BTOPbIX.

A. Bebep nomuepkuBal, 4to «puiocodusi poaniIach B TOT CaMblid JIeHb, KOTJIa MBICIh OTKa3a-
Jach OOBSICHUTH MPUPOJLY MOCPEICTBOM (PAHTACTUYECKUX CYIIECTB, MEPEIeANIX B 001acTh OacHH,
a BMECTO TOTO CTajla OObEAMHSATh BCe CYOCTAHIINM WIIM BEYHOUM CHJIOW U BEUHBIM Pa3yMOM, WU Ke,
TOBOPsI €¢ COOCTBEHHBIM SI3bIKOM, OCHOBHBIMU HauaJaMH M TipHuuHamu»'!. 13 storo cremyer, uto
BesiKast (puitocousi Kakoro-moo sIBJIEHHS €CTh UCCIIEIOBAHNE TPUIYHMH BO3HUKHOBEHUSI 9TOTO SIBJIE-
HUSI, YCIIOBUM €ro CyIeCTBOBaHUs U Buon3MeHeHui. [loatomy dputocodusi mpecTyruieHus 1 Haka-
3aHUs1, BUIMMO, pOAUJIach TOrJa, KOrja 4yeJIoBeK Hauall 3aAyMbIBaThCsl O CBOEM MOBEAEHUH, KOTOPOE
MIPUYMHSET ONpee/IeHHbIA Bpel APYTUM JIIOASM, COOOIIECTBY, a TAKKe O TOM, KaK MpeloTBPATUTh
TaKOro pojia sIBJICHHUS.

Kak nonuepkuBanu eme gpeBHue (priiocodsl, TOIBKO Yepe3 (pUIoco(pCKue KaTeropuu Mbl B
COCTOSTHMM TO3HATh UCTHHY O MOHSTUU U CYIIHOCTH NPECTYIUIEHUS] M HaKa3aHUs, U UMEHHO 3TU
KaTeropuu SIBJISIOTCS METOJOJIOTMYECKH YHUBEPCAJIbHBIMU CPEICTBAMU, MHCTPYMEHTAMU, METOAAMU
MO3HAHUS TIPUPOJIBI OOIIECTBA.

Wcxons 3 3TUX MOJIOKEHU, s IONBITAIOCh OTBETUTH HA T€ BOMPOCHI, KOTOPbIE UMEIOT (PHITO-
CO(PCKYIO CYIIHOCTB: YTO TAKOE€ IPECTYIUIEHHE BHE YroJIOBHOIo 3akoHa? I'1e HaxomaTcss mpU4MHBL
Y UCTOKM TOBEJCHHUS YEJIOBEKa, ITPECTYIHOIo B YaCTHOCTU? B ueMm 3akimodaercs CynIHOCTh HaKa3a-
HUsI? OTKY/Ia OHO TIOSIBWJIOCH? 3a UTO U 3a4eM HaKa3blBaTh? KOTO M KAaK HaKa3blBaTh? KOMY ITPUHA/-
JIEKUT TIPABO HAKa3aHUs M KTO 3TO MPABO Aaj? HYKHO JIM BOOOIIE HaKa3aHUe OOIIECTBY M KAaKOBO
ero Oymyiiee?

1 Bebep A. Uctopus epornelickoit ¢puiocopun. Kues, 1882. C. 10.
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I'naBal
IIpecrymiienue

Honsimue u cywnocme. Ilpuuunvt u ucmoku. Jluunocmo npecmynnuka. byoywee npe-
cmynHocmu
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§ 1. IlonsiTHE M CYIIIHOCTH MPECTYIIEHUA

I. HeoOXonguMbIM IIaroM K HayYHOMY TO3HAHUIO TOHSTHS «IPECTYIUICHHWE» NOJKHO CTaTh
OTYET/IMBOE YCTAHOBJICHWE IpeaMeTa, 0003HAUYaeMOro CJIOBOM «IIpecTyIUieHue». MHadye roBops,
HEoOX0IMMO, TPEeXe BCEro, OCO3HATh TO, YTO Mbl NMPHUBHIKJIN MPEACTABIATh, YHOTPEOIssl CIOBO
«IIPeCTyIUIeHHe». [JJs1 3TOro HeAOCTATOUHO TOJBKO U3YyUEHHUS U OMMCAHUS TIPECTYIUICHUS KaK KaTe-
ropuu opuandeckor. Clienyer MonbITaTbesi OObSCHUTD MPECTYIUIEHHE KaK sIBJIEHHE, KaK MOHSTHE
putocodckoe.

Crapoe npaBoBoe, (hopMasibHOE ¥ IPUBBIYHOE 3HAUYEHHE MTOHATHS MPECTYIUICHUS HE JaeT HaM
BO3MOXHOCTH TIO3HATh €r0 MCTUHHOE COAEpXKaHWe M CYLIHOCTh, & 3HAYMT, M SICHBI CMBIC]T HaKa-
3aHUs, €r0 COUMAIbHOE Ha3HaueHue. [ 1aBHBII HEJOCTATOK 3HAYMTENILHOTO YMC/Ia ONpeAesIeHul, Ha
Hall B3I/, 3aKJII0YAETCsl B TOM, YTO BMECTO aHAJIM3a JAEHCTBUTEbHBIX MPUIMHHBIX B3aUMOOTHO-
LIEHUH, CYIIECTBYIOIIMX B pEaJIbHOM AEUCTBUTEIBHOCTH, JOTMaTHKA YTOJIOBHOTO paBa BEChbMa yCH-
JIEHHO 3aHMMAaJlaCh M 3aHMMAETCsl aHAJIM30M IEPEUUCICHHBIX B YTOJIOBHOM KOJEKCE MPECTYITHBIX
NesTHUI, UTHOPUPYS aHAJIOTUYHBIE SIBJIEHUS], JaHHbIe BHe Konekca.

Kak cripaBennmmBo otmedaer E.b. KypryskuHa, «11ocTrxkeHue NOAJIMHHOIO IIOHATHS IPeCTyIl-
JIEHWS1 He MOXET B TOJTHOW Mepe JiekaTh B paMKax I0PUINYECKON HAYyKU U JIOJKHO BBIXOJWTH 32 €€
npezess» 2. 1o yTBepiKIeHHe TIOTHOCTBIO BHITEKAET U3 BhICKA3bIBaHMS [ eresist o Tom, 4To 10puau-
yeckas HayKa Kak HayKa O IIO3UTUBHOM IPaBe 3aHUMAETCs] HE CMBICJIOM ITpaBa U, COOTBETCTBEHHO, HE
CMBICJIOM IPECTYITHOIO, a TEM, YTO B JaHHOM MECTE U B JAHHOE BPEMsSI COOTBETCTBYIOIIIMM BJIACTHO-
ABTOPUTETHBIM OOpa30M YCTAHOBJICHO (TTO3WTUBMPOBAHO) Kak 3akoH. CleoBaTeNbHO, YrOJIOBHOE
MPaBO KaK I0pUANYECKast HayKa B CBOEM MOIXO/E K MOHMMAaHHIO IIPECTYITHOTO UCXOAUT He U3 pa3yma,
a M3 aBTOPHUTETA, TO €CTh BJIACTHOTO YCTAaHOBJICHUS 2.

C mpakTHUYEeCKOM TOUKH 3peHH s, MOKHO TIOCTABUTH BOIIPOC: YTO JOJDKHO CUUTATHCS MPECTYILIe-
HueM? OTBET POCTOI: PECTYIIEHHE ECTh JIesIHUE HakazyeMoe. IMEHHO Tak MOHMMaeT IpecTyIuie-
HHe HayKa yroyioBHoro npasa. Hy a ecim 6osee KOHKpETHO, TO IOTMaTHKa YTOJIOBHOTO TIpaBa Tpaiu-
LIMOHHO JA€T clieyIolIee onpeieieHUe MOHATUIO pecTyIieHus: «IIpectynHoe nesiHue ecTb JesiHue,
HapylIaolee HOPMbI TPABONOPSIIKA».

Korna-to Anocron IaBen npousnec: «['ae Her 3akoHa, HeT u npectyieHus» (Pum. 4:15). A
yxe B XX B. JI. XyscMaH NOBTOPUJI TO K€ caMo€e B Ipyroi (popMyJIMpOBKe: «ITO 3aKOH TOBOPUT,
T7ie eCTh IMPeCTyIUIeHUE, 3TO 3aKOH CO3/aeT “pecTyrieHue”» 4, OqHako opuauieckoe, (opmMaibHOe
OIpe/ieNieHre TIOHATHUS «IIPECTYIUIEHHe» He JaeT OTBEeTa Ha CJIeAYIOIIMe TEOPETUYECKUE BOPOCHL.
KaxoBsl 0011111€ CBOHICTBA JIesTHUI, KOTOPBIE B Pa3IMUHbIe BpEMEHA U Y Pa3IMYHbIX HAPOJOB CUMTA-
JICh «TPECTYIMHBIMU» U, COOTBETCTBEHHO, HaKa3bIBAIUCh? Kakue nesHus sBisioTCs MPecTyIHBIMU
1o cBoeid npupoze? MoKHO JIu HAWTH XOTS Obl OMHO AesiHUEe, KOTOPOe caMo To cede CUUTANIOCH Obl
MPECTyIUIEHHEM BO BceX Koaekcax? MOXKHO JIM BBIIETHUTh T€ YePThl, KOTOPHIE SIBJISIOTCS OOIIMMHU
IJIs1 BCEX Pa3sHOBUHOCTEH MPECTYIUICHUS Y PA3IMYHBIX COIMATbHBIX TUIIOB?

CogepiiieHHO cripaBeTMBO yTBepxkaeHue D.A. [To3aHAKOBa O TOM, YTO IOPUAMYECKUI MTOAXO
K MIPECTYIUICHHUIO U €To onpeiesieHust (popMasbHbI 1 OHM HU B MaJICHIIel CTENeHH He YIOBJIETBOPSIOT
3alpPOCOB TeX, KTO KeJlaeT IIy0oke MPOHUKHYTh B CYyTh (PeHOMEHa «IPECTYIUIEHUE», PACKPHITh €ro
[TyOMHHBIE OCHOBaHMSI ¥ IPUUMHBI . Beslb uncTo (hopMasbHbI XapaKkTep MOHSATHS «IIPECTYILICHUE»
JaeT BO3MOXHOCTb T'OCIIOZICTBYIOIIEN BJIACTH, MCXOMS M3 PA3IMYHBIX COOOpaKEHWI, B TOM YHUCIe
MOJIMTUYECKHUX, CO3/1aBaTh CUCTEMBI, KOTOPbIE TPEOYIOT 3TOr0 MOHATHS. B yroloBHOM npase KpuMu-

12 Kypeysxuna E.B. Ilonumanue npectynHoro // ®unocodcekue Hayku. 2008. Ne 5. C. 84.
13 Cm.: Fezens I'.B.®. Punocodus npasa. M., 2007. C. 283.
14 Xynacman JI. Picnes. Perdue. Paris, 1982. P. 68.

15 Cm.: Mosonsikos 3. Punocous npecrymienus. M., 2001. C. 58.
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HAJIM3alYs U IKPUMUHATIM3AIUS AeSHUN TIPU BCEM CTPEMJIEHHMHM K HauOOJbIled 00beKTUBHOCTH
BCE K€ HEe MOXET OBbITh CBOOOHA OT BOJIIOHTAPUCTCKOTO MOIXO/A TEX, KTO HETIOCPE/ICTBEHHO 3aHNMa-
eTcsl 3aKOHOTBOpYECTBOM. Kpome Toro, He MCKJTIOUeHbI CITy4al HaMEPEHHOW KPUMUHATIM3ALUY Aesi-
HUIA, KOTOpbIE, HE SIBJISISICH OOIIECTBEHHO OMACHBIMU, CUUTAIOTCS TAKOBBIMU TOJIBKO 151 Y3KOTO Kpyra
BJIACTh MpeepKaliX B 3alUTy HAPYIIEHUsI UMHU OOIIeCTBEHHBIX MHTEepecoB . B ocoGeHHOCTH 3TO
XapaKTEepHO ISl TOCYIAPCTB C aBTOPUTAPHBIM, HEJJEMOKPATUIECKUM PEXKUMOM YIIPABJICHHUS.

OpnuuMm cioBoM, cieayeT cornacuthesi ¢ FO.B. Tonmukom B ToM, 4TO JUIMTENbHbBIE U HE TOJ1a-
IOIIHMECs YUYETy TIONBITKY I0PUCTOB JaTh TIOJTHOE U BCEOObEMITIONIEE TIOHSITHE TPECTYIUICHUS IO CUX
MOp HU K YeMy He npuBenu'’.

He ynoBieTBOpUBIIMCH IOPUANIECKUM ONpeeIeHUeM MPEeCTYIUICHHU I, HEKOTOPbIE MBICIHTEIH
penmM pa3padoTaTh 3TO MOHATHE HE3aBUCMMO OT YTOJOBHBIX 3aKOHOB. Tak, D. [llopkreiiM Bcien
3a cBOMM TpefiecTBeHHuKoM P. ['apodasio momsiTascs AaTh HEKOE COLMOIOTMYECKOe ONpe/ie/ieHUe
MPECTYIUIEHHsI, KOTOpOe Obl OTIIMYAIOCh OT IOPUINYECKOro, XOTS COLMAIbHOE 3HAYEeHHEe MPEeCTyI-
JIEHUsI CO3HABAJIOCH ellie IpeBHUMU pusiocodpamu. PpaHITy3CKUil MPEACTABUTEb COLIMOIOTMUECKOM
mkossl . Tapn currast, 9to mpecTyruieHue caeayeT OObsICHATh, MPEXke BCEro, KaK sIBICHUE COLH-
aJIbHOE, a ero MPOMCXOkK/IeHHe — KaK ucTopudeckoe's.

[o Teremo, CyIHOCTHIO MPECTYIUICHUS SIBISIETCS] €r0 HUYTOKHOCTD C TOUKU 3pEHHs HEe3bIO-
JIEMOCTH TIpaBa Kak aOCOIOTHOM IIeHHOCTH. Tako¥ BBIBOJ, BHITEKAET U3 CJACIYIONIEro Te3uca (huio-
copa: «ITocpeacTBOM NMpeCTYIUICHUS] HEYTO U3MEHSIETCS, ¥ IIPeMET CYILECTBYET B 9TOM U3MEHEHUH,
HO 3TO CYIIECTBOBAaHUE €CTh IMPOTHBOMOJIOKHOCTh ce0s1 CaMoro M, TeM CaMbIM, B ce0e HHUUTOKHO;
HUYTOKHOCTh COCTOMT B TOM, UTO IIPABO CHATO Kak MpaBo. FIMeHHO MpaBo Kak abCOMOTHOE HE MOKET
OBITh CHSITO, CJIEJOBATEIHHO, ITPOSIBIICHUE TIPECTYIUICHUSI HUYTOXKHO B ceOe, ¥ 3Ta HUYTOKHOCTb €CTh
CYIIIHOCTh MPECTYITHOTO JEUCTBHS» .

I1.A. COpoKUMH cUMTaeT, 4TO MPECTYIICHUE eCTh SIBJICHUE YHUCTO TICMXUYECKOEe, a He BHEIITHEe.
OH nuieT: «IIpectynHbIM OyeT ¥ MOKET ObITh TOT HUTM MHOW aKT He caM 110 ceOe, a JIMIIb B TOM CITy-
Yae, KOrja B ICUXUYECKOM TMepeKMBAHUK KOTO-HUOYIb OH KBaTU(PUIIUPYETCs] KaK MPEeCTYIMHBIN» 2.
[Tpu sTom nipectyrmienue [1.A. COpoKuH MOHMMAET KaK KOH(IMKT pa3HOPOIHBIX IMAOJIOHOB MOJIe-
JIell TOBeIEHH s, CYIIECTBYIOIIMX B IaHHOM oO1ecTBe?!.

Psin aBTOPOB paccMaTprBaIOT MPECTYIUICHUE UCKITIOYUTETHHO ¢ OMOIOrMUYEeCKON TOUKH 3PEHHUS:
«[IpecryrieHne ecTb BhIpakeHUEe HEBO3ZMOKHOCTH TSI UHAMBUIIA OTKA3aThCsl OT romeodaruu (KaH-
HUOAIM3Ma, MPSIMBIX MJIM KOCBEHHBIX TMOCSTaTeIbCTB HA XKU3Hb): OHO 3aKJII0YAETCs B YIOBJIETBOPE-
HUM HAIIMX WHCTUHKTOB M CTPECCOB HACYET HAIMX OJMMKHUX, BMECTO TOTO YTOOBI MUCKATh “YIOBIIE-
TBOPEHUSI HAIIMX MOTPeOHOCTEN BO BHEIITHEM MUpPE” » 22,

[pexacraBuTeny yTuaMTapU3Ma UCXOAWIN U3 TOTO, YTO «IIPECTYILIEHHE €CTh MOCTYIOK, COBEp-
LIEHHBII YJIEHOM JIaHHOU COLIMAJIbHOM I'PYIIIBI M PACCMATPUBAEMBbIil OCTAJIbHBIMU COYJIEHAMU B Kaue-
CTBE TMOCTYINKA, HACTOJIBKO BPEJHOTO UIsl TPYIIbl WM MPEATOJaraioiero Takylo CTerneHb aHTHCO-
[IMAJIbHOTO HACTPOEHUS y WCIIOJHUTEINS], YTO TIepPBble, CTPEMSICh 3alIUTUTh CBOE OJarocOCTOSIHUE,
pearupyior Ha Hero MmyoJIuYHO, OTKPHITO M KOJUIEKTHUBHO» 23,

16 Kypeysxuna E.B. Ykaz. cou. C. 84.

17 Cwm.: Toaux FO.B. dutocodust YroIOBHOTO MpaBa: COBpeMeHHas MTOCTaHOBKa 1podieMsl // duocodust yrolnoBHOro Ipasa.
CII6., 2004. C. 24.

18 Tapo I /]. TlpectynHuK U npectyruienue. CpaBHUTENIbHAS pecTyHOCTb. [IpecTynHocTs Tonmsl / Coct. v npeauci. B.C. Opuns-
ckoro. M., 2004. C. 7.

19 I'ezens I'.B.®. Putocodus mpasa. M., 1990. C. 145.

20 Copoxun I1.A. Tlpectyrnenvie u kapa. [Toneur u Harpana. CII6., 1914. C. 85.

*! Tam xe. C. 128-130.

22 Bahar. Une nouvelle definition du crime basse sur la science biologique // Revue penitentiare. 1895. P. 739.

3 Maxkapesuu. Yxas. cou. C. 80, 89.
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HWcxomnst u3 3T0r0, OHU JEIAI0T BBIBOJ, YTO MPECTYIJICHUE eCTh He TOJBKO TOCYAapCTBEHHOE, HO
1 oO1mecTBeHHoe siBlieHue. D. ®eppu, He cornamasich ¢ JI.IT. ManyBpue?*, yTBepkIa0IIUM UCKITIO-
YHUTEJILHO COLMAJIBHBIN XapaKTep MPECTYIUICHUs KaK sIBJICHU s, Ha3bIBAET NIPECTYIUICHUE «€CTeCTBEH-
HBIM 1 COLMAILHBIM SIBJIEHUEM», MO0 TIPeCTyIUIeHHe, OyIyuu sIBJIEHHEeM COLIMAILHBIM, B TO ke Bpems
€CThb MPOSIBJICHNE OMOJIOTUMYECKON CTOPOHBI MHAWBHUJIOB 2.

HecoepitieHCTBO BhIIIIENIEPEUUCTICHHBIX, a TAKKe MHOTUX JPYTUX OIpeJe/IieHUi CBSI3aHO, Kak
BUMM, C TEM, UTO IOPUIUIECKOE ONpe/e/ieHHe MPECTYIUICHUSI He IaeT OTBeTa Ha CJICTY IO BOIIPOC:
JOCTATOYHO JIM OJHOTO JISSTHUSI, KOTOPOE 3alpelieHO 3aKOHOM, JJIsl YCTAaHOBJICHHS TIOHSATHUS O Tpe-
CTYyILJICHUU?

Crenyer OTMETUTh, YTO B TIOC/IE/IHEE BPEMSs, HApsIy C IOPUANYECKUM OIpe/Ie/ICHUEM TOHS-
THS «IIPECTYIJICHUE», B HAyUHBII 000POT BBEJICH TEPMHH «IIPECTYIICHHUE» B KPUMUHOJIOTMYECKOM
CMBICJTe, TIOJI KOTOPBIM TPEJIOKEeHO MIOHUMAaTh BUHOBHOE JIesSTHUE, MPEICTaBIISIONIee 1)t 0OIecTBa
3HAYUTEJIbHYIO OMACHOCTh, O€30THOCUTEILHO K MPU3HAHUIO €r0 B KAYECTBE MPECTYIIICHUS 3aKOHOM 2,
OpuoBpemenHo [I.A. [llecTakoB mpeIIoXUI BBIICTATh U MHUMOE TIPECTYIICHUE — JesTHIe, He000C-
HOBAHHO 3arpelieHHOe 3aKOHOM IOl CTPAaXOM yTOJIOBHOTO HaKa3aHUS.

Kakoe neiicTBre ciieiyeT CUUTaTh MPECTYITHBIM, a KAKOe — HET, — BOIIPOC, Ha KOTOPHIH HE CyIIe-
CTBYET OJIHO3HAYHOTO OTBeTa. B cooTBeTCTBUM ¢ apMHCKMM 3aKoHoAaTebcTBOM Cokpat ObLT Tpe-
CTYITHMKOM, OJIHAKO CEHYac Mbl CYMTAEM, UTO €ro «IIPECTYIHOE JAEesTHUE» OBLIO TMOJIE3HBIM HE TOJIBKO
IUIsl €r0 POJVHBI, HO M BCero vesoBedectBa. B Criapre mulaJieHIIbl, pOAMBIIHNECs YPOIaMH, UCTpeO-
JISUTMCh KaK HecrocoOHbIe K CiTykOe, HerogHble it rocygapcra. Y apado, no Kopana, 3akarmbl-
BaHME JKUBBIMH POJVBIIUXCS JIGBOUEK HE PACICHMBATIOCH KaK MPECTyIUICHHE W Jaxe He OCyXkIa-
JIOCh, TIOCKOJTBKY ISl CEMbH XKEHIIUHBI ObLITH KaK Obl TSKECTBIO, IPY30M, HE CIIOCOOHBIMU BBITIOHSITh
padoTy. D10 OBLIO CBSI3aHO TaKXke C HEXBATKOW MYKCKOTO T0Jia, HEOOXOAMMOTO ISl BeJeH!sT Ooe-
BBIX JIeWicTBUI. HeMmOBMHHBIN, YeCTHBI ApUCTH ObLT M3rHaH U3 AUH TOJIBKO 32 TO, UTO €ro Corep-
HUYeCTBO ¢ PeMHCTOKIIOM Bpenyio O0phOe ¢ mepcamMu, Hapylasi €qUHCTBO M COTIacue MapThid. A
TSI TIocJieioBaTesIsi 30poacTpa CaMbiM TSKKHAM MPECTYIUIEHUEM CUMTAIOCh 3aKalbiBaHUE B 3eMJTIO
MEpPTBBIX. BMECTO 9TOr0 TpyIbl OCTABIISIN COOAKAM WJIM XUIITHBIM MITHIIAM. Y I'PEKOB BEJTUYANIIIAM
MPeCTyIUIEHHEM CUUTAJIOCh HE 3aBEPHYTh MEPTBOTO B CaBaH.

MO>XHO ITPUBECTH MHOKECTBO TAKMX IIPUMEPOB U3 UCTOpHH JIIoOoro Hapoaa. [1pas I'.B. Mab-
1IEB, YTBEPKAasl, 4TO «OTHO ObLJIO 1 OCTAETCSI HEM3MEHHBIM: BCSKOE COOOIIECTBO, APEeBHEE MU COBPE-
MEHHOE, PUUYKUCIISIET K KATETOPUH MPECTYIHBIX TE MOCTYIKH CBOMX WIEHOB, KOTOPBIE 10 OIIBITY MPE/I-
CTaBJISIIOTCS] €MY OIMACHBIMU JIJIs1 OOIIETO Jiesia, MPUYUHSIONUME BPpe[l KOJUICKTUBY U OTJEIbHBIM €r0
YJieHaM, HeCYIIIUMH YTPO3y pa3Bajia COIUATBLHON OpraHu3aiuuy. Bee 9To HbiHe pe3ioMUpyeTCs B ITOHSI-
THE OOIIECTBEHHOM OMACHOCTU MPECTYIHOTO JesTHUsI» 2.

W3 BCero 3Toro CIeayer, Yto «IPECTYIUIEHHE» — ITO BCETO JIUIIb TOHSTHE, TPUMEHSEMOE B
OITPEJIENICHHBIX COIMAIBHBIX CUTyalusax. OIUH U TOT ke MO COICPKAHUIO0 TOCTYIOK B Pa3jMuHbIe
HCTOPUYECKHE BPEMEHA, B Pa3HBIX OOIMIECTBAX M B PA3HOM COIMATBHOM KOHTEKCTE MOXKET paclie-
HUBATHCS KaK aHTHOOIIECTBEHHBIN, COIMAILHO HEUTPaTbHBIN UM OO0IIeCTBEeHHO ofo0psembIil. Tak,
BO BpeMmeHa ApaOckoro xanudara xamd Ymap, pyKOBOICTBYSCH 3arOBEbI0 O TOM, YTO COMHE-
HUS CMSATYAIOT HaKa3aHWsl, OTMEHW HaKa3aHWE 32 BOPOBCTBO B royiofHbiid rof. T. Tapn orMedaer:
«Cucrema nodpojeTesiel, Tak ke Kak U CUCTeMa MPECTYIUICHUsI U TIOPOKa, MEHSIETCSI BMECTE C XOIOM
ucropun»28, CyIlecTBOBaIM HApPO/Ibl, Y KOTOPHIX Kpaxa v rpadek He TOJIBKO He ABJISIIUCH PECTyII-
JICHUsIMU, HO, HATIPOTUB, CYUTAJIHCH JOOPOIETEITBIO.

% Manovrier. Les aptitudes et les acts // Bull. de la soc. d'anthr. Paris, 1890; Elle nouvelle, oct. 1893.

» Deppu 3. YronosHas counoinorus. M., 2005. C. 102.

26 Cwm.: Hlecmaros J1.A. KpuMuHOIOrMs1: MPeCTyHOCTh Kak cBoKcTBO obmiectBa. Kpatkuit kypc. CII6., 2001.
2 Manvues I'.B. MecTb 1 Bo3Me3iue B ipeBHeM Ipase. M., 2012. C. 420.

28 Tapo I'./]. CpaBHuTesbHAS NpecTynHocTb. M., 1907. C. 33.
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Kaxmoe o011ecTBO MOpOXAaET Onpe/ie/IeHHOe KOMUECTBO ONPE/IeNICHHBIX e BUIOB MPECTyTI-
JICHW, SIBJISIIOIIMXCS CJIEACTBUEM €T0 CTPYKTYPHI M 00IIEero cocTosiHuSA. [IoHsTHE TPecTyIIeHus CBsI-
3aHO C TOCTIOACTBYIOIIMMHU B TOM MJIM MHOM OOIIECTBE UAESMH, C ITPEACTABICHUSIMU O TOM, UTO TIpe-
CTYITHO M JIOJUKHO BJIeYb 32 COOOM YyroJIOBHOE HaKa3aHUe, a uTo — HeT.

JleficTBUTEIbHBIE OCHOBAHUS TIPUYMCIICHHS OIHUX NESTHUN K Paspsily YrOJOBHBIX, a JPYrHUX
— K aJMUHUCTPATUBHBIM WM TPAKIAHCKUM MOTYT OBITh Hali[IeHBI TOJIBKO Ha MOYBE 3HAHUS O XO[e
MCTOPUYECKOTO Pa3BUTHSI TOTO WJIM MHOTO Hapoaa. To ke camoe MoBeeHre, KOTopoe He 0100psieTcs
OOIIECTBOM B JAHHOE BpeMs U B JaHHOM MeCTe, MOXET OH0OpSThCS B APYroe BpeMsi U B APYroM
Mecte. M oueHb TPyJHO OmpenenTh, Kakoe MOBeJeHre — ofoopseMoe, a Kakoe — HeoloopsieMoe.
W3yyenue npecTyrieHus: BHE BpeMEHH U IIPOCTPAHCTBA, IyTeM BBIHECEHHUSI €ro U3 TOU COIMaTbHOM
cpezibl, B KOTOPOM OHO CYIIECTBYET, HEBO3MOXKHO. [109TOMY KOrO CUMTaTh MPECTYITHUKOM U KOrJa —
TaKkKe J1eJI0 BpEMEHU U UCTOPUUECKOTO NEPUOJA.

B cBs3u ¢ atum I1.A. Copokun noguepkuBait: «CpaBHUBAsi KOHKPETHBIE aKThl, HA3bIBAEMBIC
MIPECTYIHBIMU PA3TMIHBIMHU KOJEKCAMH, OKA3bIBAETCS1, HEJIb3s1 yYKa3aTh HU OIHOTO aKTa, KOTOPBIN Obl
BCEMHU KOAEKCAMH CUMTAJICS TAKOBBIM. Jlaxe Takue MpecTyIUIeHus], Kak YOUICTBO, M TO He Bceraa u
BE3/Ie CUMTAIOTCS 32 TPECTYIUICHUSI» .

Bo3HukaoT cutyanuu, Korga COCTOSIHAE OOIIeCTBa, OOIIEHPUHSATHIE HOPMBI M IIEHHOCTH
MOYeMy-JIM00 YTPAauUBAIOT 00s13aTe IbHBIA XapaKTep, MOAABISIONINM OOJBIIMHCTBOM HACEIEHHSI CTa-
BATCSI MOJI COMHEHHE UX I1e1IeCO00pa3HOCTh U CIIpaBeAIMBOCTh. Harpumep, criekynsiiyst 1 oOMaH
TMIOKyTIaTesiell B COBETCKUH MEPHOJ] CIMTATIMCH TIPECTYTUICHUSIMU, XOTsI HaceJIeHHe CTPaHbl TOHUMAJIO
0eCCMBICTIEHHOCTh 1 HECTIPABE/IJTMBOCTh YCTAHOBJIEHHS YTOJIOBHOM OTBETCTBEHHOCTH 34 T JICSTHUS.

Kaxk m3BecTHO, /U1 MHOTMX HapoJOB YHOTpeOJieHne CIMPTHHIX HAITMTKOB MMEET JaBHIOI Tpa-
JULIMIO, & /11 HEKOTOPBIX JIa)Ke SIBJISIETCS] XapaKTEPHOU 4epTOi. YCTaHOBJIIEHO TaKXke, YTO OIpejie-
JIeHHasl YacTh HACWUJIbCTBEHHBIX MPECTYIUICHUI COBEPIIAETCS UMEHHO B COCTOSIHUM QJIKOTOJIBHOTO
onbsiHeHHs1. ClieyeT UMeTh B BULY M TO, YTO OT 3JI0YNOTPEOIeHUS! CIIUPTHBIM €KETOAHO YMHUPAIOT
JECATKU U Ja)Ke COTHU ThICSY Jofieil. Pa3Be B JaHHOM cilyyae 3TO sIBJIEHHE HE HAHOCUT BPea CaMOMy
YeJIoBeKy 1 Bcemy oOmecTtBy? [Touemy ke norpediieHne HAPKOTUIECKUX BEIECTB CUMTAETCS Orac-
HBIM JIJIs1 OOIIIECTBA U SIBJISIETCS IPECTYIUIEHUEM, a 37I0yNOTpeOieHre CIMPTHHIMU HAITUTKAMU — HET?

B cBoe Bpemsi COBETCKOE yrONIOBHOE 3aKOHOIATEILCTBO COBEPIIEHHUE MTPECTYIUIEHUS B COCTOS-
HUHM OIbsTHEHH S PACIICHMBAJIO IaXe KaK cMsrJaoliee 00CTOsATEIbCTBO MPH HA3HAYCHUM HAKA3aHUS.
[Torom npunuiock ot 3T0ro oTKa3arscs. [103ToMy B epcreKkTrBe He UCKITI0YAETCs], UTO MbSHCTBO, TO
€cTh yrnoTpeOeHre CIIUPTHBIX HAMUTKOB, MOXKET ObITh PACCMOTPEHO KaK MpPEeCTyIUICHHUE.

B npuHIMIe, KOIMYecTBO MOCTYIKOB, KOTOPhIE MOKHO OIPEAEIUTh KaK MPECTYIUIeHHUs], BO3-
pacraer.

Tak, HampyMep, 3aKOHOJATEILCTBO MOXET BBECTH OTBETCTBEHHOCTDb 3a JICHCTBUS KEHIIVH,
3aHUMAIOIIMXCS TPOCTUTYLMEN, UCXOsl U3 TOTO, YTO MX YMCIIO HEYKJIOHHO BO3PACTaeT, XOTs 3TO
sIBJICHUE (JesTHUE) CYIIECTBOBAJIO €Il B APEBHOCTH, KOTJa UX MOOMBAIM KaMHSIMHU U Korja ooiie-
CTBEHHOE MHEHUE IPECIeOBAIO UX CBOUM HETOIOBAHUEM.

Korga-to y HaponoB KaBkasza (ga m y MHOIMX ApPYrMX HApofoB) ObUI OObIYAi IMOXHIIIE-
HUs IeBymKyd. OH He CUMTAIICS MpecTyIUIeHneM, MO0 He MpecyeoBaIoch 11eId HaHeCeHUsl Bpeaa
JEBYIIIKE WM ee poicTBeHHUKaM. Hao0opoT, oHa mosydana BO3MOKHOCTb BHIATH 3aMYX U CO3/aTh
cBOIO ceMblo. C TOUKY 3peHusT MOPAJI, MOXKHO CUMTATh, YTO STOT OObIYAM — TOPOYHBIH, KOO JeBYIIKA,
BO3MOXXHO, HE COIJIaCHa BBHIMTH 3aMyk Oe3 yo0Br. OnHAKO OObIYHAS )KU3Hb KaBKA3lIEB B T€ Bpe-
MeHa OblIa TAKOBA, YTO TOJABJISIONIAS YACTh JIEBYIIEK BBIXOMMIIM 3aMYyX, JaXe He 3Has, 3a KOro ux
BbI1a10T. VIHBIMU cltoBamu, 0OBbIYAK, TPAAUIMK CUUTATN TAKOTO PoJa IesTHUs He PECTyIUIEHUEM, a
COBEpLIEHHO HOpMaJibHBIM siBJieHueM. [lo3aHee, B nepuon COBETCKOM BIACTH, 3TO JIESIHUE pacLieHU-

2 Copoxun IT.A. Tlpectyrienue  kapa. TToaBUT 1 HArpajia: COLMOIOTMUECKHIA STION 00 OCHOBHBIX (hOPMax OGIIECTBEHHOTO T0BE-
nenus u mopaiu / Cocr., Betym. cT. 1 npeauci. B.B. Canosa. M., 2006. C. 128-130.
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BaJIOCh KaK MOXMILIEHUE U CUUTAJIOCh MPECTYIJIEHUEM — MEPERUTKOM Mpouuioro. Mtak, HeT Takoro
AestHUs1, KOTOpoe Obl BO BCE BpEMEHa Y BCEX HAPO/IOB CUMTAJIOCH MPECTYIICHUEM.

3aKOHBI, B TOM YHMCJIe ¥ YTOJIOBHBIM, MTPEAMUCHIBAIOT 00pbIe 00bIYaM M 3alpelaloT TIOXHUE.
OnHaKo ecTb MHOXECTBO CITy4aeB, KOr/ia 3aKOHOIATeITh U OOIIECTBO MPU3HABAIM OOIIECTBEHHO OIac-
HBIMH ¥ BpeIHBIMU 0ObIUaM, KOTOPBIE, HA CAMOM Jiejie, ObUIN TOJIe3HBIMU, U Ha000poT. Tak, Hanpu-
Mep, B [lepcru 3aKOH He CYMTAIT TPECTYITHBIM MOJIOBOE CHOIIIEHHE ChIHA C MaTephlo, TOTIA Kak o0I1e-
HHUE C MHOBEPHOU MPU3HABAIOCH TSHKKMM IPECTYIUICHUEM, HeCpaBHUMO Oosiee onacHbM. OObraan
SIBJISTIOTCS KaK Obl ICTOYHUKAMU M HAYaJIaMU, U3 KOTOPBIX BHITEKAIOT 3aKOHBI.

CornacHO TUMOJIOTUM JAHHOTO CJIOBa, 0ObIYail — 3T0 (popMa OOBIKHOBEHHOTO, TO €CTh IpH-
BBIYHOTO, MOBTOpsttomerocs nmopeaeHus . JI.A. JIpuib cunTal, 4yTo «oObuail — He odliee, Harepe/]
YCTaHOBJIEHHOE 00s13aTeIbHOE MPaBUJIO JUIsl OyIyIIMX AEHCTBUM, a TOJBKO PEIICHMs], XOTs BCIe[-
CTBHE YaCTOH MOBTOPSIEMOCTH pelieHre o0o0maeMoe, HO 0 Mepe OCOOEHHOCTE, MpeICTaBIsIo-
IIMXCST HOBBIX CJTy4aeB JIOMyCKalolee N3MEeHEeH sD» 3!

HesepHo nymarh, 4To MpaBoOBOW 0OBIYAIl — 9TO HEUTO apXauyecKkoe, OCTaBIIeecs OT BpeMEHH
JOMHYCTpHaIbHOTrO ooOmecTBa. OObYail, B TOM YKCIIe U MPABOBOM, — JKMBOM, pa3BUBAIOIIHMIACS Jie-
MEHT COITUATLHOM PETYJISAIIN COBPEMEHHOUM OOIeCTBEHHOMW KU3HU *2,

XoTs yke JaBHO YCTAaHOBJIEH 3allpeT Ha KPOBHYIO MECTb, HO (PAKTUUYECKM OHA U IO Cel JeHb
CYILECTBYET y HEKOTOPBIX HapogHocTel. 11 Hu4ero yiMBUTEIBHOIO B 3TOM HET. YesoBek, He sBJIs-
IONIMIACS KaBKa3leM, CYMTAeT KPOBHYIO MECTh MEPEKUTKOM MPOIILIOTro, 3BEPUHBIM 3aKOHOM Oe3kKa-
JIOCTHOTO BO3Me3usi. MokeT ObITh, ¥ Tak. OJJHAKO 3aKOH KPOBHOW MECTH ropasjio CIoXkKHee U Oolee
Pa3HOCTOPOHHEE, YeM OOJIBIITMHCTBO BPOIEUCKUX 3aKOHOB. KpoBHasi MeCTh MPOCTO TaK, MTHOBEHHO
He BO3HMKAeT U He ucuesaeT. KaBkasel ¢ MiageH4yecTBa 3HaeT BCe MpaBula KPOBHOW MECTU U Xpa-
HUT UX B CBOEM CO3HAaHMM. B mpuHuune, KpoBHasi MECTb B OCHOBE CBOEW SIBJISETCS €JUHCTBEHHOW
Mperpajioi Ha MyTH MaccoBbIX YOUicTB. Tombko Onaronapst KpoBHOU MecTr Ha KaBkasze nonrue roisl
COXpaHSUICS TIOPSIIOK, KOTOPbI Becex ycrpauBasl. CTpax W rpaBuiia (YCJIOBHS) MECTH CIIOCOOCTBO-
BaJIM, a TOUHEE, CIIY)KMUIM OCHOBAHMEM B3aMMOOTHOILIEHUH TUleMeH, moaei. [Ipecnenosars Bpara 1o
KOHIIA )KWU3HU CUUTAJIOCh CBSILIIEHHBIM JI0JITOM KaBKas3lia.

Uro Takoe KpoBHasi MecTb? MOXHO CUMTATh, YTO OHA SIBJISIETCS] CBSAILEHHBIM JIOJTOM, KOTO-
PBIif TEOPETUYECKU MPUBOAUT K OECKOHEYHOM TIeTTH, OO TIOPOKIAeT HOBBI BUTOK MECTH, U Tak 0e3
KOHILIa. «He TobKO KpOBHAs MECTh, HO M Bce (POPMBbI HAKA3aHHUSI — OT CaMbIX IPUMHUTHUBHBIX JI0 CAMBIX
COBEPIICHHBIX — SBJISIOTCS BRIPAKSHUEM MeCTH» >3,

Ha camom nene, yOMIACTBO M3 MECTH — TO OTBETHAs PeaKIysl MHAWBU/IA HAa HECTIPaBeJIUBOE,
HETIPaBUIILHOE TIOBEJEHNE, KOTOpOe MPUIMHIIIO CMEPTh WM KaKoe-JIMOO yBeube eMy WIH OHOMY
U3 WICHOB €ro CEeMbH, POJa, TUIEeMEHH, TPYMITbl. DTO He 000POHA OT HaNaJeH!sl, U0 OHa BO3HUKAET
yXke I0CJIe TOro, Kak MPUYMHEH Bpel, ¥ MOTOMY O 3alllUTe OT IPO3SILUEN OMAaCHOCTH T'OBOPUTH yike
no3aHo. KpoBHasi MecTh MOXeT ObITh HallpaBJieHA He TOJIBKO MIPOTUB TOTO, KTO MPUYUHUI Bpel, HO
TaK)Ke M B OTHOIIEHUM JPYruX WieHoB rpymnmnbl. CoracHo D. @poMMy, yeoBeK OepeTcsi BEPIIUTh
MpaBocyaue, Koraa TepsietT Bepy. «B cBoel xak/ie MecT OH OOJIblie He HyKJAeTcsl B aBTOPUTETAX,
OH — “BBICIINI Cy/Ibsi”, W, COBEpINast aKT MECTH, OH caM ceOsl IyBCTBYET M aHTeJIOM U borom. .. 31o
€ro 3Be3/IHBIN Yac»*,

Bcnomunaetcs gakt, umeBmuil Mecto B JIeHkopaHckoM paiioHe AzepOaiimkana B Hayaje 90-
X ro1oB XX B., KOrjlJa HECOBEPIIIEHHOJIETHUI P. mpsMo Ha 11a3ax y NMpUCYTCTBYIOIIUX B 3aJie cyda

30 Cm.: Jlaav B. TOJKOBBIHA CIOBAaph KUBOTO BEMUKOpyCccKoro si3bika. CII6.; M., 1881. T. 2. C. 637-638.

3 Jpunw /. A. TIpecTyHOCTD M TIPECTYITHUKY. YUeHUe O MPECTYITHOCTH U Mepax 0opbOsI ¢ Hew. M., 2010. C. 224.
32 Cwm.: Jlanaesa B.B. Coumornorus mpasa. M., 2011. C. 177.

33 MenningerK.A. The Crime of Punishment. New York, 1968.

34 Dpomm . AHaToMUA YeoBevYecKol aectpykTuBHOCTH. M., 2004. C. 380.
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3acTpenu youiily cBoero otia. M 31o ceiiyac, B Haille Bpems, a HE B IPOIUIOM, B JPEBHOCTH.
[ToueMy MCTHTETBHOCTD SIBJISIETCS] TAKOH ITyOOKO YKOPEHHMBIIEHCS] U MHTEHCUBHOM CTPACThIO?

MoxeT ObITb, YeIOBEKY MPHUCYILE NEMEHTApHOE YyBCTBO CIpaBeAaMBOCTH? B Haiem peab-
HOM TIpHMEpe, Ha CAMOM JieJIe, Y HECOBEPIIIEHHOIETHETO YOUHIIb OblIa YBEPEHHOCTb B TOM, UTO CY/I
BbIHECET HECIPABE/JIMBbIN TPUTOBOP, U TIOITOMY OH PEIIN OCYILECTBUTH [TPABOCYIUE CAMOJIMYHO.

[Ncuxomnoru yTBepKIAI0T, YTO KakAa MECTH KaK TIyOMHHOE YyBCTBO JINYHOCTH MPUCYINA BCEM
JIONSIM, HE3aBUCHMMO OT HAllMOHAJIBHOCTU U BepoucnoBegaHus. [loatomy Bpsa M MOXHO corjia-
cutbcs ¢ D. DpoMMOM, yTBEPKAAIOLIMM, YTO TOT, KTO IOCTUT B CBOEM Pa3BUTUM YPOBHSI, COOTBET-
CTBYIOIIIETO XPUCTHAHCKOMY M OyIJUCTCKOMY HEANTy YeJIOBEKa, COBEPILICHHO JIMIIIEH MCTHTETbHBIX
4yyBCTB. Bo-niepBbix, Bubnus npusHaer Mects. BO-BTOPBIX, B TAKOM CJTy4ae MOKHO TOBOPUTH TaKKe
0 MyCyJIbMaHUHE, COOJTIONIAIONIEM BCE MTPUHIIMITH UCIIaMa.

[To 3. ®pommy momyyaercsi, YT0 yOMHCTBO U3 MECTH MCUE3HET C PEIMTMO3HBIM Pa3BUTHEM
yesioBeKa. B HacTos1iee BpeMs Bpsi[1 JI BO3MOKHO HAlTH YeJIOBEKa, IOCTUTIIIEro Takoro ypoBHs. Kak
pa3 HaoOOPOT: B COBPEMEHHBIX YCIIOBUSIX YOMIICTBA HAa PEJUTMO3HON TIOUBE JIOCTUTIIM CBOETO MUKA.

Crnenyer OTMETHUTh, YTO B CBOE BPEMsI KPOBHAsI MECTb BBITIOJIHSLIA, HA CAMOM [IeJIe, OIIpeAesIeH-
HYIO COIMAJIBHYIO POJIb B 00ecriedyeHnH cTabmibHOCTH oOmecTBa. OHa SBIsUIACh CHIIBHEUIIM Cpel-
CTBOM TIPEyTPekICHUS TSKKUX MPECTYIUICHU! B OOIIECTBE.

B Mekke 10 uciama He ObUIO HU Cyla, HA TIOPbMBI, HM HakazaHus. [lieMsi OXpaHsuio CBOMX
JOCTOMHBIX WICHOB TI0 MTpaBWiaM oOblyaeB. B yacTHOCTH, KOrja pokIaioch MHOTO JIeBOYEK, OeTyruH
HaXOIWJI IPOCTOH Ccriocod ux youiicTBa. besxkanocTHbie 00bIYan MyCTHIHU pa3pelaiy JIMIIHUX Joue-
peit KUBbEM 3apbIBaTh B 3eMJTIO, YTOOBI OHM HE OBUTH TPY30M ISl TUIEMEHH M HE YMEHBIIATH JIOMI0
MaJIbYUKOB, OTCAChIBasi MaTeprHCKoe Mojioko. OmHax sl B Kaade mumo [Tpopoka Myxammeaa npo-
XO/IMJIa MaJieHbKast JeBouka. OH mogo3Bai pedeHKa, JJACKOBO MOIIAIMII €€ TI0 TOJIOBE M Havasl Harle-
BaThb €Hl IETCKUe MecHU. BOKpyr cuaeny KypelIuTsl; OHY, IJIsAs1 Ha neBouky u [Ipopoka, HeonoO-
PUTEIFHO TOKAYMBAJIM TOJIOBAMU — BEJb JEBOYKM CUMTAIMCH OECIONE3HBIMU CO3IaHusMU. OnuH
TMOKUJION KyPEHIINT, KOTOPBIN He MOT 00JIee CMOTPETh Ha 9TO OECCTHIICTBO, MOAoWAsS K Myxammeny,
ckazan: «Yto mackaernis pedeHka? M Tel He 3Haelllb, YTO Jake pa3pelieHO Oe3HaKa3aHHO yOu-
BaTh JeBovek ?» Torga IIpopok MOIHSAJICS M pelIUTeIbHO BO3BECTHUII €1lle OJUH HOBbIN asT KopaHa:
«J1oOpsl ¢ ponutenssmMu OynbTe B MX KPATKUU B 3TOH XKM3HU 4Yac; JleTell B Hyxk/e He yOuBaiiTe —
IIPOKOPMUM MX, U ¢ HUMH Bac» (Kopan. Cypa 6, asat 152). BoT Tak BO3HMK BaXKHbII 3aKOH HUC/Iama,
KOTOPBI TOJIOKUJI KOHEIl 0ObIYal0, CYIIECTBOBABINIEMY B ITYCTHIHE HCIIOKOH BEKOB.

WHorna o6plyan ¥ TpaJUIMK OKa3bIBAIOTCS HACTOJBKO ITTyOOKO YKOPEHEHHBIMU B CO3HAHUM
U B YCJIOBUSX KU3HU JIIOAEH, YTO UX OTMEHA WM 3alpeT MPOUCXOIUT MOITAIHO, a He cpasy. Tak,
HarpuMmep, 3ampeT Ha crupTHoe, Mo KopaHy, ObIT HAJIOXXKEH B MOMEHT, KOTIa OXHAXK/Ibl HECKOJIBKO
BEPYIOILIMX B MbSHOM BHE MPHIIUTM HA HAMA3 U MX ABWXEHUs BO3OYIMIM HE3I0POBOE BHUMAHUE.
Torna B Kopane nosisisiercst cieayiommii ant: «OHU cripamBaioT 1Tedst 00 ONbsIHSIOMUX HAMUTKAX
1 a3apTHbIX urpax. Ckaxu: “B HUX ecTh OOMBIION rpex, HO €CTh U MOoJIb3a IS JIOJeH, XOTs Irpexa B
HUX Oosbine, yeM nosb3bl”» (Kopan. Cypa 2, asar 219).

B cBs13u ¢ 3TMM XOTeNock Ob IOMYEPKHYTH, uTO I'. OmnmeHreliMep, CKopee Bcero m3-3a He3Ha-
Hus KopaHa, HeBepHO M3araeT MpuYMHY 3arpera yrnorpeOaeHusl CIMPTHBIX HaMmUTKOB B Vciame.
OH mumer: «Mbl MOXeM, HalpuMep, ObITh YBEPEHHBIMH, YTO MOTHB ISl TIOKApaHUs TIbSIHCTBA B
MaroMeTaHCKOM, KMTaliCKOM M MEKCUKAHCKOM I1paBe Jiexkall B chepe BEPOBaHUM B Maruio, 1 ajiko-
T0JIb, MOJIOOHO APYTUM siIaM, pacCMaTpUBaJICs, Onaroapsi CBoeMy crieliupuIecKoMy JeHCTBHUIO, KaK
00JIa/IAI0NINI CBEPXbECTECTBEHHBIMU CBONCTBAME» 3.

Kax Buanm, Kopan B 3TOM asite cTporo He 3amnpemaer ynorpeOieHrue CIUPTHBIX HAIMTKOB, a
TaKKe a3apTHbHIC UTPhI, TO €CTh 32 ITO OTBETCTBEHHOCTH He HacTymnaeT. Haobopor, naxe roBoputcs
O HEKOTOPOU MOJIb3€ OT ITUX 3aHSATHUI.

35 Onnenzeiimep I'. Vicropudeckue UccieJoBaHus O IPOUCXOXKIEHNH HakazaHus. M., 2012. C. 77.
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Jleno B ToM, 4TO y apaOoB B IOUCIIAMCKYIO STIOXY THICSYEIETUSIMU CYIIECTBOBAIIM CBOU OOBIYAH
Y HPaBCTBEHHbIE KauecTBa. B yacTHOCTH, OHM XBaJMJIHMCh yIIOTPeOIeHNEM BHHA, HO HE TIOTOMY, UTO
3TO caMo Mo cebe ObUIO MPEAMETOM TOPAOCTH, a MO TOW MPUYMHE, YTO CUUTAIIM MOIOOHOE OHUM
U3 TPOSIBJICHUI LIEAPOCTU (Kapam), TOYHEe, CPEICTBOM MOOYKICHUS AYIIM K PaCTOUYUTEIbHOCTH.
Ecnu 3arisHyTh B JOHMCIAMCKHE TO3THYECKHE COOPHUKH, Mbl YBUIUM MHOXECTBO IMOCBSIIIEHHBIX
BUHY XBJICOHBIX CTHXOB.

To ke caMmoe MOKHO CKa3aTh B OTHOLIEHUH a3apTHBIX U (Mai-cup), CUUTAs1, YTO ITO 3aHATHE
SIBJISIETCS] OIHUM U3 MPOSIBJICHUI I1IEIPOCTH, TAK KaK BCE, YTO OHU BHIUIPHIBAJIM, WJIM BCE, YTO OCTa-
BAJIOCh Y BHIMTPABIIHX 32 BBIYETOM UX CTABOK, TPATUIJIOCh HA TUIITY [y1st OeqHbIX. [lanHbii ast KopaHa,
CKOpee, BO3JCUCTBYET Ha JIIoiel IyTeM yOexJeHus, a He npuHyxkaeHus. [lo3aHee nosBisercs asrt
43 Cypn 4-ii Kopana, rioe Asuiax noceutaer JioasMm cieayiomiee: «O Te, Kotopslie yBepoBaiu! He
npuoIMKaiTech K Hamasy, Oyayduu IbsHBIMH, [TOKA HE CTaHeTe IOHUMATh TO, YTO MTPOU3HOCHUTE. . .»
Kak Bugum, B 3TOM aste KopaHa oTHOIIEHHE K COMPTHOMY Oojiee CTpOroe, HO ellle He CUMTAeTCs
IpexoM, a Ha IOPUJUYECKOM SI3bIKE — IIPECTYILICHUEM.

[Tocnennue aarel Kopana, mocBsiiieHHbIE CIMPTHBIM HAITMTKAM U a3apTHBIM UI'PaM, IIpakTUye-
CKM 3allpelaloT 3TU 3aHATUS U IpeAycMaTpUBaIOT Haka3aHus 3a HUX: «O Te, KOTopsle yBepoBaiu!
Bouctuny, onbsHsA©0IIME HATUTKY, a3apTHBIE UTPhl SBJIAIOTCS CKBEPHOH U3 JiessHUl AbsBona. Cro-
POHHMTECH ke ee, — ObITh MOXKeT, Bbl ipeycrieete» (Kopan. Cypa 5, asat 90); «BoucTtuny, qbsBOJ IpH
MIOMOIIM ONbSHSIOIIMX HAIIUTKOB U a3apTHBIX UI'P XOUYET MOCEATh MEXKIAY BaMU BPak/ly U HEHABUCTD
Y OTBPATUThb Bac OT MOMUHaHUS AJlaxa U Hamasza. Heysxenu Bbl He pekparute?» (Kopan. Cypa 5,
asat 91). IMeHHO Ha OCHOBAHMM 3THUX yCTaHOBJIEeHMI KopaHa ceroqHsi HEKOTOpble CTpaHbl MyCYJIb-
MaHCKOT'O MHpa CUMTAIOT MOJOOHBIE IeSTHHSI TPECTYTUICHUSIMU, 38 KOTOPBIE TIPEyCMOTPEHBI CTPOTHUE
Mepbl HaKa3aHUs.

B cBs3u ¢ paccmarpuBaeMoit MmpooieMoil HeoOXOIUMO OTMETUTb, uTo B Kopane u apyrux
MCTOYHUKAX MYCYJIbMAHCKOTO MpaBa MOAPOOHO pacCMaTPUBAIOTCS BOIIPOCH, OTHOCSIIMECS K pa3-
JIMYHBIM UHCTUTYTaM yTOJIOBHOTO IIPaBa, B TOM YMCJIE UHCTUTYTY MPECTYIUICHUS.

[To MycynpmMaHCKOMY MpaBy MpaBWia MOBEIEHUS] PETYIUPYIOTCS PEJUTHO3HBIMU, OPUAM-
YEeCKMMH, HPAaBCTBEHHBIMM HOpPMaMHM, OObIYasMH, MPaBWJIAMU BEXJIMBOCTU M 3THKeTa. CornacHo
Kopany, :xu3Hp 4esoBeka HaXOAWUTCS MOJ MOCTOSIHHBIM KOHTpOJIeM AJllaxa, KOTOPbId OLIEHUBAET
KaKIbIN MMOCTYNOK C TOYKU 3PEHUsI €r0 COOTBETCTBUS PEIMTMO3HBIM MpeAnurcaHusM (Hopmam). B
HEM HEOJIHOKPATHO MOJYEPKUBAETCs, YTO AJIaX BUIUT BCE, YTO JIEJIAIOT JIIOIU, OT HETO «HE CKPBITO
HUYTO Ha 3eMJIe U Ha HeOe».

[ostomy moGoe MpecTymHOe MOBEIeHHWEe — 3TO He TOJNBKO OTKJIOHEHHE, HapyIIeHWE HOPM
IpaBa, 32 KOTOPOE ClIe/lyeT HaKa3aHUE B STOM KU3HU, B TO K€ BPEMSI OHO BBICTYIIAET U KaK PeJIUru-
O3HBIi I'peX, BIEKYIIUI HAKA3aHUE B IOTYCTOPOHHEM MHUpE. A 3TO 03HAYAET, YTO MPECTYIIEHUE, 11O
Kopany, MoxkHO paccMaTprBaTh Kak OTKJIOHEHUE OT MPEANUCAHUS IOPUAMUECKUX HOPM, a TaKkKe Kak
PEJIMTUO3HBIN TPEX.

Bomnpocsl npectyruieHus: 1 Haka3zaHWs 3aTparuBailoTcsl B MpaBoBbIX HopMax 4-it Cypsl (adThl
33, 34, 94, 95) Kopana. OnHako, HECMOTpPsI Ha pPeIMIMO3HO-IIPAaBOBOM XapaKTep yKa3aHHbIX asiTOB,
Kopan Henb3s Ha3BaTh IOPUANYECKUM KOIEKCOM B COBPEMEHHOM ITOHUMAaHMU.

[Ipu uccnenoBaHUy NOHATUS NPECTYIUIEHUS] MYCYJIbMaHCKUE MPAaBOBEIbl UCXOAWIM U3 JBYX
ocHoBonoJararonmx ¢unocodcko-6orocnoBckux Havas. [Ipexae Bcero, OHM Mojaraid, 4To Bce
MOCTYIKH U Ja’ke MBICJIM JIIOZIEN TaK WJIM MHAue Mpeonpeessiorcs Bojen Ainaxa. OnHako paMKH,
ycTaHoBJieHHbIe KopaHoM, T0CTaTOuYHO rHOKH /17151 TOTO, YTOOBI TTO3BOJIUTH YEJIOBEKY CAMOCTOSITENIBHO
BBIOVPaTh BAPUAHT CBOETO IMOBEICHWS] BO MHOTMX JKM3HEHHBIX cuTyarmsx. [lostomy Kopan maer
o0l1iee HaIrpaB/ieHUe, OCHOBHBIE TIPUHIIMIIBI 1 HOPMBI T10 3aIUTE MSATH OCHOBHBIX IIEHHOCTEN: pesiv-
T'H, )KU3HU, pa3yma, MPOIOJKEHHS IIOTOMCTBA M COOCTBEHHOCTH.
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C ToukM 3peHusl KpyNHEHIIUX MpeJcTaBUTeNIell MyCyIbMaHCKO-ITPABOBOM TEOPUU IPECTYII-
JIeHus1, TIPECTYITHOE MOBeJeHre (IIPeCcTyIUieHne) B (pOpMaIbHO-IOPUIMUYECKOM 3HAYEHUH COCTOUT B
COBEPLICHUH 3aMPEIIEHHOrO U HAKa3yeMoro AJIJIaXoM JesTHUS.

B Hacrosimee Bpemsi Kopan npakTiuecku He MCHONIB3yeTcsl Kak I0PUINYECKOE CPEeICTBO BO
MHOI'MX MYCYJIbBMAHCKUX CTpaHax, HO MPOAOJIKAET IEMICTBOBATH B IyXOBHOM IUIaHE, B LIEJISAX MTPEJOT-
BpallleHNsl MTPeCcTyIIeHni. BeiencTarie 3Toro BOSHMKAIOT TPOTUBOPEUHSI MEK/Ly YTOJOBHBIM 3aKO-
HOJIATEJILCTBOM U PEJIMTHO3HBIMH JJOTMaMHy. DTO BIIOJIHE €CTECTBEHHO, 100, CKosib Ob Kopan ogHo-
BPEMEHHO HU ObUI IITyOOK U TOHOK, KOHKPETEeH, YHUBEpCaJleH U MHOroMepeH, psif Ero nmonoxenuii,
HOPM HE MOTYT ObITh OyKBQJIBHO ¥ HETIOCPEACTBEHHO OTPaKEHbI, PEAIN30BaHbI B COBPEMEHHBIX yTO-
JIOBHO-TIPABOBbIX 3aKOHOAATEIbCTBAX MYCYJIbMAaHCKMX TOCY/IapCTB.

Wtak, cyTh pecTyIuieHus: He MOKET ObITh BBISIBJIEHA TMIOCPEACTBOM OIHMX JIMIIb TEOpEeTHYe-
CKMX U TPUKJIQJAHBIX KPUMUHOJIOIMYECKMX MCCIEJOBAHUI I0PUIMUECKOTO XapakTepa, 0e3 MpHBJe-
YEHUsI COIMOJIOTMYECKUX, TICHXOOTMYECKUX, CTATUCTUYECKUX, (PUIOCO(CKUX CPEICTB MO3HAHUS.
KpumuHonorust He JaeT BceoObeMITIOMUX I0PUANIECKIX, SKOHOMUYECKUX, COLIMONIOTMUYECKUX, TICH-
XOJIOTMUECKMX PEKOMEH/AIMI O MPECTYIUIeHUH, OHa JIMIIb WH(OPMHPYET OOIIECTBO O COCTOSIHUM
MIPECTYIHOCTH U TpeJyiaraeT COOTBETCTBYIOIIME CpecTBa OOPLOBI ¢ 3TUM siBJieHHeM. B nmpectynHoM
JesTHUM BCErJa OCTaeTCsl HeUTO 3araJloyHoe M TAaMHCTBEHHOE, MpedbiBaloliee Ha ITyOMHHBIX YPOB-
HsIX, HETTPOHUIIAEMBIX JIJIs1 KPUMUHOJIOTMYECKOTo aHam3a. BeieacTBre 3Toro BO3HUKAET mpodiema
HEJOCTAaTOYHOCTH aHAJTMTHYECKUX CPEICTB, KOTOPHIMU PACIIONaraeT KpUMUHOIOTHS U APYTUE YacT-
HbIE AUCIUTUIAHBL.

[To 0OBEKTUBHBIM CBOMCTBAM IMPECTYIUICHUE SIBIISIETCS MOCATaTeIbCTBOM KOHKPETHOTO Yesio-
BEKa Ha YCTAHOBMBIIMKCS B OOIIECTBE MOPSIOK OTHOIICHWH MEXIy JOAbMH, KOJUIEKTHBAMHU M
JIMYHOCTBIO. DTO JIeJIaeT MPECTyIUIEHUE COUUANbHBIM, OO B3AMMOIEWCTBHE TeX WJIM WHBIX €Iu-
HUI] COCTABJISIET CYLIHOCTb COLMAIbHOIO siBjeHus1. CoBepilasi TO WM MHOE MPECTYIUIEHHE, YEI0BEeK
BKJTIOYAETCSI BO B3aMMOJIEHCTBHE C JPYTMM YJIEHOM OOIIECTBa, COIMATbHOM IPYIIIOiM, C OOIIIECTBOM
B LiesioM. OHaKo 0[] COLMAIbHBIM B3aUMOJIEIICTBUEM ClIEyeT IIOHUMaTh HE BCE BU/Ibl B3aUMOJIEH-
CTBUSI, a JIMIIb TaKWe, KOTOpble HE MMEIOTCSl HWUTJE, KPOME YeJIOBEUECKOro OOIIEKUTHS, TO eCTb
MEX/1y JIIOIBMHU WM Meky opranuzaimsiMu. CreayeT Takke 0co00 MOJUYEPKHYTh, UTO MPEeCTyILIe-
HUE SIBJISIETCS COIMAIbHBIM SIBJIEHHEM B CHJTY TOTO, YTO TOT WJTM MHOM aKT MOBEJEHUS BCeria Corpo-
BOKJIA€TCSI ICUXUYECKUMU TNEPeKUBAHUSMHU.

CrnenoBarenbHO, TI0 hopMe B3aUMOJICHCTBUS JIIOJIEH MEkay cOOOM, He MMEIIIe HUKAKOTO
OTHOILICHUsI K TICUXMUYECKHM (popMmaM, B cepy COIMAIBHBIX sIBJICHUIA HE BXOOAT. A MBI 3HaeM,
YTO MPECTYMHOE TOBEICHNE BCET/Ia COMPOBOXKIAETCS ICMXUIEeCKUMHU NiepexknBaHusamu. [1. Copokun
oTMevaeT: «Bcsikoe B3auMoecTBre, MeX /1y KeM Obl OHO HA TIPOUCXOIMIIO, Pa3 OHO 00JIagaeT 1cH-
XAYECKUM XapaKTepoM — OyeT COIMAIbHBIM SIBICHUEM» 6.

COBOKYHOCTh MHIVBUIOB, HAXOISIIMXCS B TICUXUYECKOM B3aMMOJICHCTBHUU JIPYT C IPYrOM,
COCTaBJISIET COLMAJbHYIO TPYIIy, WIM COLMalbHbI arperar. [losatomy mpecryruieHue sBisieTcs
PE3yJIbTaTOM OTCYTCTBUSI HEOOXOOVMBIX YCIOBHM UIsI BO3MOKHOCTH MPABHIIBHOTO MICUXUYECKOTO
B3aMMOJICUCTBUS JIIOIEH, B pe3yJibTaTe Yero HeT OIMHAKOBOTO MPOSIBJICHUST OJMHAKOBBIX TCHXHYe-
CKMX MepeKMBAHUM pa3IMIHBIMU WieHaMu oO1iecTBa. MHaue roBopsi, colpiaibHbIe YCIOBUS B 00IIe-
CTBE CO3/IAI0T HEOJMHAKOBBIE BOZMOXKHOCTHU AJIsI JIOJEH, a 3TO MPUBOAUT K HETIPABUIIHOMY TICHXH-
YEeCKOMY B3aUMOJEUCTBUIO MEXy HUMH, a 3HAYUT, K KOH(ITUKTY.

Ho neno He TONBKO BO BHEUIHMX COLMAJIBHBIX YCTIOBHSIX. UiieHbI OOIIEeCTBa WM TPYIIIH, B
CUJTy MHIUBHUIYaJbHOCTH YeJIOBEUYECKON MPUPO/bl, HEOAWHAKOBO MOHUMAIOT U MIPUHUMAIOT T€ WU
MHbIE YCIIOBUSI OOIIECTBA, B KOTOPOM OHHU KMBYT. A 3TO B KOHIIE KOHIIOB ITPUBOAMT K IPOTUBOPEUMIO
MHTEPECOB MHIMBUAYYMa U OOIIECTBA, KOTOPOE MHOTA 3aBepIIaeTCs MPecTyIyieHneM. B urore Mol
MMeeM CIelM(pUIecKyIo COIMATbHYIO TPYIITY, OTASIUBIIYIOCS OT OOIIECTBa, KOTOpasi XapaKTepH3Yy-

36 Copoxun I1. TIpectyruienve u kapa. [Tonsur u Harpaga. CI16., 1914. C. 19.
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eTCs1 MOBTOPSIEMOCTBIO, MaCCOBOCTBIO, TUITMYHOCTHIO, OOIIECTBEHHOW OMACHOCTHIO, ¥ TAKUM 00pa3oM
CTAHOBUTCSI UCXOHBIM MOMEHTOM COLIMOJIOTMUYECKOTO aHAIN3A.

WTtak, nmpegMeT COIMONOTUM MPECTYIUICHUs] B KOHEYHOM CYETe 3aMbIKaeTCsl Ha TIOBEJCHUM
YeJioBeKa BOOOIIE W MPECTYMHOTO B YacTHOCTH. [109TOMY, B MPHHIIUIE, MTPECTYIJIEHHE BO3MOKHO
paccMaTprBaTh Kak COLIMATIBHO-TICUXOJIOrUYecKoe siBjieHue. OIHaKO J1sl TOHMMAaHU s CYIIHOCTH TIpe-
CTYIUICHUsI 9TOTO HeJoctaTouHo. Heobxomumo ¢putocodckoe OCMBICIICHHE 1 TIO3HAHHUE 3TOrO (DeHO-
MeHa.

Crnemyer OTMETUTh, YTO B MOcCJeIHee BpeMs B (pryiocopckor auteparype yaensiercst 1ocTa-
TOYHO Cepbe3HOe BHUMAaHUE MpoOIeMaM MPecTyIIeH s U pecTymHocTH. OnyOaMKkoBaHa MOHOTpa-
us I.A. INo3nHskoBa — «Puocodus NPeCcTyIJIeHUs». 3alMIlIeHa JUCCepTalusl Ha COUCKaHHe
yUEeHOW CTerleHr KaHauaara opuarnuecknx Hayk [1.C. babuueBa non HazBanuem «IlomMtuko-mpa-
BOBOe mcclienoBanue dunocodun npecrynmHocti». A.Il. [lyoHoB u B.A. [lyOoBiieB onmyOIMKoBaiv
KHUTY «Pusocopus npectynHocTH. [IpodiaeMbl KpUMUHAM3AIMT poccuiickoro odmectBa» (1999).
W, nakoHen, coBcem HeJaBHO yBUjIena CBET conmanast moHorpagus A.W. Anekcanaposa «®dusoco-
¢us 3na u punocodus npecrynHoctu» (2013).

IIpu sTOM CrieayeT OTMETUTh, YTO aBTOPBI HE PA3JIMYAIOT MOHATUN «(puiocodus npecryrie-
HUS» U «rtocodus mpectynHocTh». Tak, [1.C. babudes, B yacTHOCTH, nuIeT: «VIccinenoBanue xe
(unocodum MpecTynHoOCT! MperoaaraeT paccMoTpeHre (heHOMeHa MPeCTyIHOCTH KaK Hen30exk-
HYIO PeaJbHOCTh OBITHsI, KOTOpasi ClOCOOHA K HEMPEpPHIBHOMY CYIIIECTBOBAHUMIO M pa3BUTHIO» . B
APYromM MecTe aBTOp AaxKe MpeasiaraeT MpU UCCIENOBAHUUN ¢purocodbuu npecmynHocmi ONUpPaTbes
Ha 3HaHWS, TIOTyYeHHbIe B obnactu ¢punocodun, punocoduu mpasa, COIUOIOTAN U IPYTUX ryMa-
HUTApHBIX HAyK®.

OTmeTHM cpasy, uTo aBTOp, HApsIIy C MOHATHEM «(UI0CcOo(us IPECTYITHOCTH», B padOTe HEOI-
HOKPAaTHO MCIOJIB3YeT TaKke NOHATHE «(usiocodus npectyrieHus». [1o ero MHeHHUI0, UcciejoBaHKE
duocopun npecrynHoctyu npeamnosnaraer puaocockoe OCMbICTIeHHEe MPUPOIbl (heHOMEHa MPaBo-
HapyIIeHU s, PACCMOTPEHHE €ro CYIIHOCTH C IO3UIMU A0COMIOTHOTO MPOSIBJIEHUS «371a>», UCXOISAIIETO
OT yesioBeka. IMEHHO «3710» Kak sIBJIEHUE, COfIEpKallleecs B UEJI0BEKE, COCTaBIISIONIEE €ro CYIIHOCTh
Y PyKOBOJSILIEE €0 MOCTYIKAMU, IO MHEHHUIO aBTOPa, MOPOXKIAET B HEM IpecTyIHble Hayaa. C 3Tum
HeJb3s1 He cornacuThes, Tak Kak [1.C. BabuueB cripaBeyiBO MosiaraeT, YTo MPUYUHbI TPECTYITHOTO
MoBeIeHUs CJIelyeT UCKaTh B cCaMOM uesioBeke. Takum oO6pa3oM, aBTOp AaeT OTBeT Ha hrtococKuii
BOIPOC O TOM, IIOYEMY YEJIOBEK COBEPUIAET MPECTYIUIEHUE, U, TEM CaMbIM, XOUET OH TOTO WJIU HET,
MO/ITBEPKAAET MPABUIBHOCTh MCTIONb30BAHUS IOHATHS «(prIocousi MPecTyIUIeHUs», a He «(uo-
copusl IPeCTyIHOCTH».

Henw34a cormacurbes takke ¢ noogamu A.M. AjekcaHapoBa OTHOCUTENBHO UCTIOIb30BaHUS
MOHATHS «(pHIIOCO]USI TPECTYMHOCTH»>°. YTIOTpeOJIsisl 3TO OHATHE, aBTOP, HA CAMOM JIejie, TOBOPUT
0 MOHATUU «(puitocodus npecTyreHus». Tak, Ha cTp. 65 cBoeil MoHOrpaduu oH nuieT: «Puo-
copusl MPeCTYMHOCTHU JOKHA a[JIEKBATHO MOCTUYb (PUIIOCO(PCKO-TEOPETUYECKMI CMBICI U CYIITHOCTD
(beHOMEHA MpaBOHAPYIIIEHUS, TPAHUIIBI M CTETIEHb €r0 COOTHOIIEHHSI C IPABOMEPHBIM MOBE/ICHUEM,
BBISIBUTh OCHOBHBIE IPUYKMHBI M YCJIOBHSI BOSHUKHOBEHHUSI M COXPAHEHHUsI KU3HECTIOCOOHOCTH TIpe-
CTYITHOTO TOBEJIeHHsI, a TaK’ke BhIpabOTaTh METONONOTMYECKHE TPEANOChIIKN €Ci He Mpeomose-
HUS €10, TO, XOTsI Obl, MUHUMH3aLUK. VIMEHHO 3TO sIBJISIETCS €€ UCCIIeI0BATEIbCKUMHU 3a1a4aMy KakK
BITOJIHE CAMOCTOSITEIBHOTO M MIEPCTIEKTUBHOTO HAMPABJIEHHS HAYYHOTO UCCIIEI0OBAHMS» .

Bo-niepBbIX, CMBICTT U CYHITHOCTh (DEHOMEHA MPaBOHAPYIIEHHS], B TOM YHUCJIe, €CTECTBEHHO, U
MIPECTYIUICHHS], TPUYMHBI U KCTOKH MPECTYITHOTO TMOBEJEHUS — 9TO OOBEKT UCCIIEA0BaHUS (PUITOCO-

37 Baguues J1.C. [Nomutuko-npaBoBoe MccaenoBanre puocoduu npectymHocTy: uc. .. KaHa. opul. Hayk. Ya, 2004. C. 40.
3 Tam we. C. 22.

39 AnexcanoposA.U. dunocodus 3na u punocodus npecrynnocru. CII6., 2013.
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(um npectymienus, 100 Ha BOIPOC, YTO TAKOE MPECTYIUICHUE U Il UCTOKU, KOPHH TOTO SIBJICHUS,
OTBeYaeT He (pUI0copus MPeCcTyIHOCTH, a (pUI0CO(Us NPECTyIICHHUS.

ABTOp Ha cTp. 69, ellle pa3 Bo3Bpailasch K 3ToMy Bornpocy, otmeuaet: «IIpu ¢punocodpckom
MCCIIeIOBAaHUY TIPECTYTHOCTH HY)KHO OTBETUTD Ha PsiJ] BOIIPOCOB: TIOUEMY UEJIOBEK COBEPIIAET Mpe-
CTYIUIEHHE; KaKKe 3aJI0’KeHHbIE B HEM CBOKCTBA TOJIKAIOT €r0 Ha MOCTYNKH, KBAM(PHUIIMPyeMble KaK
MPECTyIUICHHE. . . »

Ecmu 3ti Bompockl oTHeCTH K (pHiIoco(puU MPECTYIMHOCTH, TO CIIPAIIMBACTCs, Ha Kakue
BOIPOCHI IOJKHA AaTh OTBET prustocodust npectyrienus? Eciy ucxomuThb U3 TOro, 4to 3T0 He MMeeT
MPUHIMINATIBHOTO 3HAYEHU S, TOT/IA MOTyYaeTCsl, YTO Pa3HUILIBI MEXAY TOHATHSIMU «ITPECTYITHOCTh»
U «IIPECTYIUIEHUE» HE CYLIECTBYET, XOTA no3anee A.M. AneKcaHIpoB Kak pa3 pacCMaTpuBaeT 3TH
SIBJICHH S KaK CBSI3U OOINEro U eIUHIUYHOTO, KOJIMYeCTBa U KadecTra (CTp. 85).

Bo-BTOpBIX, aBTOp, HA HAIII B3IJIsI, OIIMOAETCS, YTBEP:KAas, UTO «(PUIocopust MpecTyImHOCT»
JOJKHA BBIPAOOTATh METOIOTIOTMUECK I TIPEIIIOCHIIKY €CIIU He TIPEOIOIEHH S IIPECTYITHOCTH, TO XOTS
Obl ee MUHUMU3AIUK. PaKTUYECKU pedb UaeT 00 YToJIOBHOM MOJIUTHKE TIO0 O0phOE C MPEeCTYMHOCTHIO.
A 370 yXe 00beKT He (pUI0CcO(CKOro UCClIeJOBaHUsI, & KPUMHHOJIOTHH M YTOJIOBHOTO TIPaBa.

OpnHako, yToOBI YOenUThCS B MPABMIILHOCTH IMPUMEHEHHSI TOHATUH «(uinocodus mpecTyIuie-
HUS» 1 «(PUI0copus MPECTYIMHOCTH», HA HAII B3IV, CIIEAYeT paCCMOTPETh B3aMMOCBSI3b, CAMOCTO-
SITEJTIBHOCTb M COOTHOCHTENIBHOCTD TIOHSITUH «IIPECTYIUICHUE» U «IIPECTYITHOCTh».

BaxHOCTh M HEOOXOAMMOCTD Pa3rPAaHUYEHHS STUX MOHSATHIA COCTOMT B TOM, YTO UMEHHO OT
TOTO, KaK Oy/IeT MOHUMAThCSI UX COOTHOILICHUE, 3aBUCUT BOOOIIE METOJOJIOTMTYECKUH MTOAXO/] K UCCIie-
JOBAHUIO IPUYMH ITPECTYIHOCTU U MPECTYIUICHUs1. VIHBIMU CIIOBaMH, €CJIH ITPECTYIHOCTh OTIMYAETCS
OT IPECTYIUICHUSI KAYECTBEHHO, €CJIM 9TO HE OMHOTIOPSIAKOBbIC SIBJICHHSI, TO COBEPIIEHHO OYEBUIHA U
ecTeCTBeHHa OecrepCrieKTUBHOCTh U3YYEHH s MIPECTYTHOCTH MyTeM MO3HAHUSI PUYMH KOHKPETHBIX
MIPECTYIHBIX JIESHUIL.

IL. TToHATHA «IIPECTYIJIEHUE» U «IIPECTYIHOCTb» MOXHO pacCMaTpuBaTh Kak COOTHOILIEHUE
yacTu U tesnoro. [ToaTomy as1st paBUIIBHOTO OHUMAHUSI 3TOH MPOOIeMbl HEOOXOAUMO, B YaCTHOCTH,
MCMOJIBb30BaTh (PUIOCO(PCKUE KATErOPUHU 1IEJIOTO U YaCTHOTO.

Eiie MpIcMTENM IPOLIUIOTO, HAYMHAS ¢ APHUCTOTEsI, CTAJIKUBAIUCH C HEPA3PEIIMMBbIMU TPY/I-
HOCTSIMHU TIPH OTPEAEIeHUM 3TUX MOHATHH. [JocTaTrouHO riyOOKHe MccaeJoBaHusI B 9TOM HaIpaB-
JieHnH ObUTH clieiaHbl [ereem, KOTOPBIN MBITAJICS MPEOAoeTh 3T TpynHocTu. Ham xe, ropucram,
OCTaeTCsl TOJIbKO UCTIONB30BaTh B CBOMX MCCIEIOBAHUSX TO, YTO CUMTAETCS OOIIETIPU3HAHHBIM.

[erenp nuIeT: «...BelIb KaK 37a BEllb €CTh 3TO UX YMCTO KOJIMYECTBEHHOE COOTHOIIICHHUE,
€CTbh MPOCTOE CKOIUIEHHE UX “Takke”. OHa COCTOUT U3 TOTO UJIM MHOTO OIPEAEIEHHOIO KOIUYeCcTBa
OJIHOTO BEIIECTBA, COCTOMT TaKXke M3 OINpPeJesICHHOrO KOJMYECTBA JPYroro BELIECTBA, a TaKxke U3
APYTUX: BEIIb COCTABIISIET TOJIBKO CBSA3b, COCTOSIIIYIO B OTCYTCTBUY BCSKOM CBSI3M» 4.

[Tonnmanue npecTynHoCTH Kak Beu npuBoaut A. Jlenca k cnenyromemy BoiBony: «IIpecryn-
HOCTb KaK Belllb COCTOUT U3 pa3HbIX MPECTYIUIEHU, KOTOPbIE UMEIOT TOJIbKO KAKOEe-TO KOINYECTBEH-
HOE COOTHOIIICHHE MEXKY Pa3HBIMU MPECTYIICHUAMU WA UX TPYHIAMH WK “UX MPOCTOE CKOILIe-
HUe”, WK X “Takxke”. PaBHBIM 00pa3oM MbI MOXEM CKa3aTh, YTO MPECTYITHOCTh KaK CyMMa pa3HBIX
MPECTYIUICHUI He UMEET CBSI3U MEX[y pa3HbIMU MPECTYIUICHUSMI» 4!,

Jlanee aBTOp W3 TEOPUU MEPEXOAUT B OOIACTb MPAKTUKHU U YTBEPKIAET, UTO «COBPEMEHHasI
KPUMMHOJIOTHSI CETOIHS CKJIABIBAET BMECTE MPECTYIJIEHHS, COBEPIIIEHHbIE HA KAKOW-TO TEppUTO-
pHH 32 OIpeIeNIEHHBIN IPOMEKYTOK BPEMEHH, B PE3YJIbTaTe YEro U MOTy4aeTcsi COBEPIIEHHO HOBOE
SIBJICHUE — TPECTYITHOCTb, KaK sIBJICHUE CYLTHOCTH, KOTOpasi pacCMaTpUBAeTCs AMHAMUYECKH, U3Y-

0 'eeenw I'.B.®. Hayxa noruxu. CIIG., 2002. C. 448.
H Jlenc A. Punocodus I'erenst U MPecTyMHOCTh Kak siBjleHue cymHoctH // FOpumueckue Hayku U o6pazoBanue. 2012. Ne 35.
C. 167.
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YaeTcs ee CTPYKTypa, CPAaBHUBAETCS C KOJIMUECTBOM HacesieHus U T. 1. KoHeuHo, y Takux “cripaBok”
€CTh OMpe/eSIeHHOE ONepaTUBHOE 3HAUEHUE B TIOBCEAHEBHOM padoTe yupekJeHUI, OTHOCSIIMXCS K
IIPaBOOXpaHUTENIbHBIM opraHam. Ho Takum “cripaBkam” 4acTo MBITAIOTCS AAaTh HAYYHYIO IEHHOCTb,
XOTsI [eJI0 JIAJIeKO OT HayKu»*2,

Urak, A. Jleric nmonaraer, 4To NpecTymHOCTh KaK HOBOE SIBJIEHUE ECTh PE3YJIbTAT CYMMBI OT/EIIb-
HBIX IIPECTYIJIEHUI Ha ONIPEAEIEHHON TEPPUTOPUN. DTUM aBTOP MOTYEPKUBAET KOJTMUECTBEHHO-CTa-
TUCTUYECKUI XapaKTep MOHATHUS «IIPECTYMHOCTb». Bo3paxenuii HeT. OqHOoBpemMeHHO A. Jleric otme-
YaeT, YTO HOBOE 0Opa30BaHUE IMOJ HA3BAHUEM <«IIPECTYIHOCTh» — SIBJICHUE CYIIIHOCTH, UMeloIee
CTPYKTYpY, JUHAMUKY, TEHACHUMIO, XapaKTep U T. A. Toraa BOZHUKAET BOIPOC: MOXKET JIM MPECTYII-
HOCTb KaK sIBJICHHE CYIIIHOCTH, XapaKTepU3yIoIasics NepeyrcIeHHbIMU IPU3HAKAMU, UMETh TOJIBKO
KOJIMUECTBEHHYIO XapaKTepUCTHUKY, O3 KaueCTBEHHBIX CBOMCTB? B CBS3M ¢ 9TUM BO3HUKAET JOCTa-
TOYHO MHOIO W JIPyTMX NMPUHLUMIHNAJIBHBIX BOIIPOCOB, UMEIOIIMX HE TOJBKO TEOPETHYECKOE, HO U
npakTuyeckoe 3HaueHue. CylecTBYIOT JIM OT/IEJbHbIE PECTYIUIEHUS KaK YacTH CAMOCTOSITENIBHO B
MPECTYIMHOCTH KaK B LIEJIOM, WJIM XK€ OHU HEOTAEIMMBI OT Hee? Kakum 06pa3om oTesbHbIe pecTyI-
JIeHUs1 OObEIMHSIOTCS B IIPECTYITHOCTH — €CTECTBEHHBIM WJIM UCKYCCTBEHHBIM IyTeM? [1o kauecTBeH-
HBIM WJIM KOJIMYECTBEHHBIM Npu3HaKam? [IpuBoasT Jin B3auMOENCTBUS OTAEIbHBIX TPECTYILUIEHUI
B [IPECTYITHOCTH K BO3HUKHOBEHMIO HOBBIX KAYECTB 1I€JIOr0, HE CBOMCTBEHHBIX MPECTYIIEHUAM Kak
yacti? UTo BO3HUKAET paHbllle: OT/AEIbHOE NMPECTYIUIEHUE KaK YacTh LIEJIOr0 UM MTPECTYHOCTh Kak
uesoe?

CerofHs NpecTyNnHOCTb XapaKTepU3YeTCs KaK OTPULIATEIbHOE COLMAIBHO-IIPABOBOE SIBJICHUE,
a TaKke KaK COIMAIbHOE MO0 KaK OTHOBPEMEHHO COIMAIbHOE U (PUIIOCO(pCKO-TIPABOBOE SIBJICHHUE,
KaK OJIMH M3 MapaMeTpoB OOIECTBA, XapaKTEPU3YIOIIUX COCTOSTHHE COIMAIbHOIO MEXaHU3Ma, pac-
COIJIACOBAaHHOCTh MEK/Iy €r0 COCTABHBIMU YacTAMHU*

42 Tam xe. C. 468—470.

B Com.: Kpumunonorus. Yue6nuk / Ion pen. B.H. Kyapsieuesa, B.E. DmuHoBa. M., 1997; KpumuHonorust 1uisi 10puIdecKux
By30B / Ilog pen. A.W. Jonrosoit. M., 1997; Cnupuooroe/1. M. Counonorus npecrynsHoctd. M., 1978 u np.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.

23


https://www.litres.ru/ilgam-ragimov/filosofiya-prestupleniya-i-nakazaniya/

	Введение
	Глава I
	§ 1. Понятие и сущность преступления

	Конец ознакомительного фрагмента.

