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JIroovmuia IOpreBHa I'pyanbina
Cemeiinoe npaBo Poccun

BBenenne

CemeliHOE NpaBO PETyJUPYET JIMYHBIE HEMMYLIECTBEHHBIE M MMYILECTBEHHBIE OTHOLLCHMS
MEX/1y CyNpyraMu, POAUTEISAMHU U IETbMH, K KOTOPbIM ITPUPABHUBAIOTCS YCBIHOBJIEHHBIE U YCBIHO-
BUTEJY, a B CJIy4asix U B Mpejesiax, NpelyCMOTPEHHbIX CEMEIHbIM 3aKOHOJATEIbCTBOM, MEX/Y ApY-
I'MMHU POICTBEHHUKAMH ¥ MHBIMU JMLIaMU. CeMenHOe NIPaBo ONPEAEsAeT Takke (pOPMbI U MOPAAOK
YCTPOWCTBA B CEMBIO JIETe, OCTABIIMXCsI Oe3 TIONEUeHUsT pOIUTENCH.

Crnenyer 3aMETUTB, YTO PaHee JEUCTBOBABILIEE CEMENHOE 3aKOHOAATEIBCTBO ONPEAEIISIIO ITPEI-
MET CEMEIHOTI0 MpaBa CTOJb MU POKO, YTO 3TO SIBHO HE COOTBETCTBOBAJIO AEHCTBUTEILHOCTU. B HOBOM
CewmeiiHom kozekce P® mpeanpuHsTa NOMBITKA 1aTh eMy Oojiee YeTKoe U Oosiee y3Koe omperere-
Hue. O4eBUAHO, YTO CEMENHOE ITPaBO HUKOT/IA HE PETYJIMPOBAJIO BCE HEMMYILIECTBEHHBIE U BCE UMY-
IIECTBEHHbIE OTHOLLIEHUS1, BO3HUKAIOIINE B CEMbE MEXKIY CYNpPyraMu, pOAUTEISAMU U AETbMU U TEM
oosee OpyruMH 4jieHamy ceMbH. VIMyIecTBEHHble OTHOILEHUsI MEXIY POIUTENISIMU U JETbMH, a
TaK’ke APYrMMH YWICHAMHU CEMbH, B TOM UHCIIE 1 BOSHHUKAIOIINE B CEMbE, HAIIPUMEP OTHOIIEHHSI COO-
CTBEHHOCTH, BCErJa PeryJrMpoBaIiCh HOPMaMM I'PakAaHCKOrO, a He ceMerHoro npasa. K cemeitHo-
NIPaBOBOI cepe OTHOCHINCH JIMIIb aJIMMEHTHBIE 00S3aTesIbCTBA, CYILECTBYIOIIUE MEXAY ITUMU
JIMLAMU.

B Cemeitnom koznexce P® onpenenenue npeaMera cEMEMHOT0O IIpaBa HECKOJIBKO CYKEHO. B Hem
NO-TIPEKHEMY TOBOPHUTCSI 00 MMYIIECTBEHHBIX U JIMYHBIX HEMMYIIIECTBEHHBIX OTHOIICHUSX MEXIY
CyNpyram, poguTesisiMU U IeTbMU Oe3 BCAKOro orpaHnyeHuss. OIHAKO B OTHOILEHUH JIPYTHX 4Jjie-
HOB CEMbU peub UJET yxke He 000 BCEX UMYILIECTBEHHBIX M JINUHBIX HEMMYIIECTBEHHbBIX OTHOILIEHUSIX
MEX/y HUMH, a TOJIBKO O T€X U3 HUX, KOTOpbIE MPSMO MPEAYCMOTPEHbI CEMENHBIM 3aKOHO/IATE b~
crBoM. Kpome Toro, cemeiiHoe 3aKOHOJATEIbCTBO MOKET YCTAaHABJIUBATH MPeJeibl, B KOTOPbIX JIaH-
Hble OTHOLIEHUS MOAMNAJAIOT 10 ero Bo3zaeicTere. Hampumep, ceMeitHoe 3aKOHOJATENbCTBO Pery-
JIMpYeT B HACTOsILee BpeMs TOJBKO HEKOTOPBIE ACHEKTHI ONEKH M MOMNEYUTENbCTBA, B YACTHOCTH
OTHOILIEHH 1, BOSHUKAIOIIME B CBA3U C BOCIIUTAHUEM JIETEHl B CEMbE ONEKYyHa.

ABTOp HajieeTcs1, YTO HACTOAIIMI yueOHUK OyIeT MMoJe3eH CTyIeHTaM, aClIMpaHTaM 1 Tperoia-
BaTeJIsIM I0PUANYECKUX BY30B U (PaKy/JIbTETOB, IOPUCTAM, PUJITOPaM, a/IBOKATaM, ClELMaIU3UPYIO-
IIMMCS Ha BEJJCHUM CEMEMHBIX [, & TAK)KEe BCEM I'pask/laHaM, MHTEPECYIOLMMCS BOIPOCaMy ceMe-
HOTO IpaBa.

ABTOp BBIpakaeT UCKPEHHIOIO IPU3HATEILHOCTb BCEM TEM, KTO B TOM MJIM MHOH CTETIeHU COleH-
CTBOBAJI HAITMCAHUIO TOM KHUIY, U B NIEPBYIO OYEpelb CBOEMY YUMTEIIO0 — JOKTOPY IOPUANYECKUX
Hayk, nnpoeccopy Cemeny Muxaiinosuuy Ilemposy, a Takxke COTPYIHUKAM IOpUOUUECKOLE KOMNAHUU
«IOprxomnanu».

CBoM OT3bIBBI, NPEAJIOKEHUS U BONPOCH YUTATEIM MOTYT HAIpapBJIsATh aBTOPY IO aJpecy:
Youright@mail.ru.
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I'nasa 1 IlonsiTue, mpeameT, MeTO,1 U
NPUHIMIBI ceMeiHOro npasa Poccun

§ 1. IlonsiTHe ceMelHOro npaBa

C npunsarueM ['paxganckoro kogekca Poccuiickon ®enepanuu (nanee — 'K P®) u Cemeiinoro
konekca Poccuiickoit @eneparun ot 29 nexadps 1995 r. Ne 223-®3 (nanee — CK PD) B onpenenennu
rpeaMeTa CeMeMHOro M rpaJaHCKOro MpaBa MpOU30IILTH CyllecTBeHHble n3MeHeHus!. [lepecmor-
PEHO 1 COOTHOIIEHUE ME3K/1y JAHHBIMU OTpacisiMu. HeKoTopble MHCTUTYTHI (OIeKa, MONeYrTeIbCTBO,
aKThI IPAKJAHCKOTO COCTOSIHUSA), TPAJUIIMOHHO BXOJVBIIIUE B COCTaB CEMEHOro 3aKOHOJATENbCTRA,
obun niepemertieHbl B ['K P®. Mi3MeHnuch U TeopeTHdecKre MoAXoabl K UCCIIEIOBAHUIO MpeMeTa
¥ METOJa CeMENHOTO IpakaHCKOTO MpaBa. Bo3pox ieHre B Halllel CTpaHe TeOPHH YaCTHOTO U ITy0-
JIMYHOTO TpaBa JaJio BOZMOKHOCTh aHATU3UPOBATH STH BOIPOCH C COBEPIIIEHHO MHBIX TTO3UIIHA.

B cootBercTBuM ¢ HOpMmOl cT. 2 CK PO cemeitHOe 3aKOHOAATENILCTBO YCTaHABJIMBAET YCJIOBUS
Y TIOPSIJIOK BCTYIUIEHHS B Opak, MpeKpalieHnsl Opaka U MPU3HAHUS €r0 HeJCWCTBUTEILHBIM, PEry-
JIMpyeT JINYHbIe HeUMYIIIECTBEHHbIE M UMYILECTBEHHbIE OTHOIIEHUS MEKAY YIEHAMU CEMbU: CYIIPY-
raMu, poIUTeNIsIMU U eTbMU (YCHIHOBUTENISIMUA U YCHIHOBJIGHHBIMM), a B CIIydasx U B Ipejenax,
MPEeIYCMOTPEHHBIX CEMEWHBIM 3aKOHOAATEIbCTBOM, MEXAy APYTMMU POICTBEHHUKAMH U MHBIMU
JIMIIAMH, & TaKXe onpesielisieT (POpMbI ¥ IOPSJIOK YCTPOWCTBA B CEMBIO JIETEH, OCTaBIIMXCsI Oe3 Morie-
YEeHUs POAUTEIIEH.

OCHOBHBIM HayajiaM CEMENHOro 3aKoHofarenbcTBa noceseHa cr. 1 CK P®, kortopas riacur:
«CeMbs1, MATEpUHCTBO, OTLOBCTBO U JIeTCTBO B Poccuiickoit Penepaiiy HAXOAATCS MOJ 3alUTON
rocyaapcrea. CemeiHOe 3aKOHOIATEIbCTBO UCXOIUT U3 HEOOXOAUMOCTH YKPEIUIEHUSI CEMbH, ITOCTPO-
€HUsI CEMEWHBIX OTHOITIEHHMIA Ha YyBCTBAaX B3aMMHOM JIIOOBU U YBaKCHUsI, B3AUMOIIOMOIIM U OTBET-
CTBEHHOCTH TIepe]l CeMbel BCeX ee WIEHOB, HEJIOIMyCTUMOCTH IMPOM3BOJIBHOTO BMEIIATEILCTBA KOTO-
00 B Jiesia CeMbH, 00eCTieueHrsI OeCIIPEnITCTBEHHOTO OCYIIECTBIICHHS YIeHAMU CEMbU CBOMX ITPaB,
BO3MOKHOCTH CYy/1€OHOM 3aIUTHI ITUX MpaB». Kolekc 3aKOHHBIM MTPU3HAET TOJIBKO OpaK, 3aKII0ueH-
HBII B OpraHax 3alycy aKTOB IPakJaHCKOTO COCTOSTHUSI.

PerynupoBaHue ceMeiHBIX OTHOIIEHHUI OCYIIECTBIISIETCS] B COOTBETCTBHHU C TIPUHITUTIAMHE J100-
POBOJILHOCTH OpavyHOTrO COI03a MY KUMHBI U KEHIIMHBI, paBEHCTBA MpaB CYNPYroB B CeMbe, paspe-
IeHUsI BHYTPUCEMEUHBIX BOMPOCOB MO B3aMMHOMY COTJIACHIO, TPUOPUTETA CEMEMHOTO BOCITUTAHUS
neter, 3a00Thl 00 UX OJIArOCOCTOSTHMU W Pa3BUTUU, OOECTICUSHUs IPUOPUTETHON 3alUTh TIPAB U
MHTEPECOB HECOBEPILIEHHOJIETHUX U HETPYIOCIOCOOHBIX YJIEHOB CEMbHU.

SanpernanTcs oosie (hOpMbI OrpaHUUSHHUSI ITPAB IPakIaH PU BCTYIUIECHUU B Opak U B CeMei-
HBIX OTHOILIEHUSIX 0 MPU3HAKAM COILUAJIBHOM, pACOBOM, HAIIMOHATBHOM, SI3bIKOBOM WJIM PETUTUO3-
HOW mpuHaanexxHoctu. [IpaBa rpaxiaH B ceMbe MOTYT ObITb OrpaHMYEHbl TOJIBKO Ha OCHOBAaHWUU
(enepabHOrO 3aKOHa U TOJIBKO B TOM Mepe, B KAKOK 9TO HEOOXOAMMO B TIEJISIX 3aIllUThl HPABCTBEH-
HOCTH, 3[I0POBbSI, MPaB 1 3aKOHHBIX MHTEPECOB JAPYTUX YIEHOB CEMbU M MHBIX T'PaK/aH.

CemeliHOE ITPaBO peryJmpyer:

1) nuYHBIE HEMMYIIECTBEHHbIE M UMYIIIECTBEHHbIE OTHOIIEHUSI MEXIY CYNpyraMu, pouuTe-
JSIMU Y IETbMH, K KOTOPbIM MPUPABHUBAIOTCS YCHIHOBJICHHBIE U YCHIHOBUTENU, & B CIy4yasix U B

! lo npussitis TK PO i CK PO mpeiver ceMeifHoro npasa 0OBIMHO ONPEesICs KaK JMYHbIE M HMYIIECTBEHHBIE OTHOLICHHS,
BO3HHUKAIOIME MEXTy JIOIbMU U3 Opaka, KpOBHOTO POJCTBA, YCBIHOBJICHU S, IPUHATHUS JIeTel B CEMbIO Ha BOCIIUTAHUE, WM KaK JINYHbIE
Y POM3BO/IHbIE OT HUX UMYIIECTBEHHbIE OTHOILIEHNUS, BO3HUKAIOIIIE MEXLy JIIOAbMU U3 OpaKa U IMPHHAIERKHOCTH K CEMbE.
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npeesax, NpeJyCMOTPEHHBIX CEMEMHBIM 3aKOHOJATEIbCTBOM, MEXy APYTMMHU POICTBEHHUKAMHU U
VHBIMM JIMLIAMU;

2) opMBI U IOPSIOK YCTPOWCTBA B CEMBIO AETel, OCTABIIMXCS Oe3 oneYeHus1 poAuTeseH.

AHanuzupys IaHHYI0O HOPMY, MOXHO CEJaTh BBIBOJ, YTO CEMEWHOE 3aKOHOIATENBCTBO IMO-
MIPEeKHEMY HE COIEPKUT KAUECTBEHHBIX MaTepUasIbHbIX KPUTEPUEB, MO3BOJSIIOIIMX OTIPAaHUYUTH
CeMENHbIE OTHOIIEHHUSI OT OTHOUIEHUH, PEryJUpPYEeMbIX IPYTMMH OTpacisMU IpaBa. JJaHHble OTHO-
LIEHUS1 BbIIEJISIOTCS JIMILB 10 (pOpMaIbHBIM ITpU3HaKaM. OHU I0JKHBI BO3HUKATh MEXY CYyIIpyraMu
WIA POOUTENSIMU U JE€TbMU, WIM MEX]y JAPYTMMHU POACTBEHHHMKAMU, WIA UHBIMU JIMIAMU, OHAKO
B TIOCJIEJHUX JBYX CIIy4asiX O peryJMpOBAaHUM TaKMX OTHOIIEHUH JOIKHO OBITh MPSIMOE YKa3aHUE B
HOpPMAax CEMEMHOTr0 3aKOHOJATEIbCTBA.

CemeiiHOe 3aKOHOZATENbCTBO HE PEryIMpYeT BCEX MMYUIECTBEHHBIX M JIMUHBIX HEUMYyILle-
CTBEHHBIX OTHOIIEHUI U MEKAy CYIpyramu, U poauTesisiMu U 1etbMu. [Ipu oTcyTCTBUM MaTepuaib-
HOTO KpUTepUSsl AJIs1 pa3rpaHUYEHUs] OTHOILEHUH, PEryJIUpyeMbIX CEMEMHBIM U I'PakJAaHCKUM Ipa-
BOM, OTBETUTbh HA BOIIPOC, KAKWE€ MUMYIIECTBEHHBIE OTHOIIEHUS MEXJY POAWUTENSIMU U JETbMH, a
TaKkKe MEXJ1y CyIpyramMu siBJISIIOTCS CEMEMHO-ITPABOBBIMU, ITPAKTUYECKH HEBO3MOXKHO. ENMHCTBEH-
HBIM CIOCOOOM, TIO3BOJISIIOIIMM ONPEIeNTUTh, IPUMEHUMO JIM B TeX WJIM MHBIX CIydasx CeMelHoe
3aKOHOJIATENILCTBO, SIBJISIETCS BBIICHEHUE TOTO, CYIIECTBYIOT JIM HOPMbI CEMEIHOTO IpaBa, MpsiMO
peryJmpyoInue JaHHble OTHOIIEHHS. EcM Takux HOpM HeT, HEOOXOAUMO BBISICHUTD, PETYJIUPYET JIN
JAHHBIE OTHOLLIEHUS IPaXJAaHCKOE MTPaBo.

[TorbiTKa ompeAeneHus ceMENHBIX OTHOIIEHWN KaK OTHOIIEHWH, BO3HUKAIOIIUX B CEMbE,
TaK)Ke He JaeT OTBETa Ha BOIPOC O MPUPOJE ITUX OTHOImEeHUH. CaMo MOHSTHE ceMbU Beeraa ObUIo
HACTOJIbKO HEOIPEJEJICHHBIM, UTO €r0 HEBO3MOXKHO J1ae 3aKPENUTh B 3aKOHOAATEIbCTBE.

CeMbst MOXET paccMaTpUBaThCs B IBYX 3HaUeHUsAX. CeMbsl B COLIMOJIOTMYECKOM CMBICIIE Tpa-
JIWUIIMOHHO MTOHMUMAJIaCh KaK «COK03 JIMI, OCHOBAaHHBIN Ha Opake, poJCTBe, MPUHSATHU JETEH B CEMbIO
Ha BOCIIMTAHUE, XapaKTEPU3YIOIIUICS OOITHOCTBIO XKU3HHU, HHTEPECOB, B3aUMHOM 3200TOM». OHAKO
JaHHOE OIpe/esieHre B HaCTosIIee BpeMsl JOKHO ObITh pacimpeHo. CeMbsi B COIMOTIOTMUYECKOM
CMBICJIE MOKET OCHOBBIBATHCSI TakkKe Ha (PaKTUYECKUX OpauyHbIX OTHOILIEHHSX, B TOM YHMCJIe U Ha
OTHOILICHUSIX MEXJy JIMIIAMU OHOTO TOJIa, KOTOpbIE MOJyYaloT B HACTOsIIee BpeMsi Bce Oosibliee
I0pUIMYECKOE IPU3HAHKE B Pa3JIMYHBIX cTpaHax. He Bce ceMbH B COLIMOTIOTMYECKOM CMBICIIE COCTaB-
JISIIOT CEMBIO B IOPUANYECKOM CMBICTe. st 3TOro HeoOXOAMMO 3aKOHOZATENIbHOE MPU3HAHUE JaH-
HOT'O co1o3a ceMbeil. CeMbsl B I0pUIMYECKOM CMBICIIE BCETa ONPEAEIsIACh KaK «KpYT JIML, CBSI3aH-
HBIX IIPaBaMU U 00SI3aHHOCTSIMU, BBITEKAIOIIMMU 13 Opaka, pOICTBA, YCHIHOBJICHUS WA MHOU (DOPMBI
NPUHSATHS JeTel Ha BOCIIMTaHue». TakiuM 00pa3oM, OIpesiesisisi OTHOIIEHH S, peryarpyeMble ceMei-
HBIM IIPaBOM, KaK OTHOIIEHHS, BO3HUKAIOIINE B CEMbE, MbI [IOJIy4aeM 3aMKHYTBIN KPYT, OCKOJIBKY
CEeMbs1 B IOPUMUECKOM CMBICTIE — 3TO KPYT JIMLI, OTHOLIEHUS MEX/1y KOTOPIMU PETYJIMPYIOTCS CEME-
HBIM [IPaBOM-.

Conmnosornyeckoe noHsiTue ceMbU. Poib ceMby B KU3HU OOIIECTBA OYEHb BaKHA M MHO-
rorpaHHa. HeMHoro ectb 00111eCTBEHHBIX SIBJIEHHIA, KOTOpbIe (POKYCHPOBAIU ObI B ceOe MPaKTHUECKH
BCE OCHOBHBIE aCTIEKTHl YEJIOBEUECKOW KU3HEAEATEIbHOCTH U BBIXOIWINA HA BCE YPOBHU MPAKTUKU:
OT OOIIECTBEHHO-UCTOPUYECKOTO O MHIUBHUIYAJIBHOTO; OT SKOHOMUYECKOTO JI0 TyXOBHOT0. CeMbs —
OJIHO U3 HUX. DTUM OOBSICHSIETCSI HEYKJIOHHBII MHTEPEC K CEMbE CIIELIUAIIMCTOB Pa3IMYHBIX 00NacTen
3HAHMIA: COLIMOJIOrOB, I0PUCTOB, IICUXOJIOTOB.

[Ipenqmerom m3yyeHHs] COLIMOJIOTUU SIBJISIOTCS 3aKOHOMEPHOCTU Pa3BUTHUS M (DYHKIIMOHUPO-
BaHMsI ceMbU B odriectse. [1oaToMy colmonorndyeckoe onpezaeneHne ceMbl (hopMyarpyeTcs uepes
ee mpu3Haku U (pyHKIMU. K OCHOBHBIM (DYHKIIMSM CEMbH, KaK yxke ObLJIO OTMEYEHO, OTHOCSTCS
PENpOAYKTUBHAS, XO3MCTBEHHO-9KOHOMUYECKAsl, BOCIUTATEIbHAS, PEKpeaTuBHasl 1 KOMMYHHKa-

2 Cnez[yeT UMETH B BUAY, YTO B IIOCIECAHUE IOAbl B EBpone u CIIIA Bce Gonee MPOABIAETCA TCHACHLMA Ha CTUPAHUE I'PAHULIBI
MEXAY ABYMS INOHATUAMU — CEMBU B IOPUTUYECKOM U COLTUOJIOTUYECKOM CMBICIIE.
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TuBHas. [IpuBeeM HECKOJIBKO OIpeIeSIeHNI CEMbH, TIPEJIOKEHHBIX corosioramu. [1o muenuio A.T'.
XapueBa, CEMbI0 MOKHO OIPEIETUTh Kak 00JIaJaloIyI0 HICTOPUYECKH ONpee/IeHHON OpraHu3aryeit
MAaJTyI0 COIMAJIBHYIO TPYIITYy, YI€Hbl KOTOPOU CBSI3aHBI OPAYHBIMU WJIM POJCTBEHHBIMH OTHOIICHU-
SIMH, OOIITHOCTHIO ObITA M B3aMMHOW MOPAJBHOW OTBETCTBEHHOCTHIO M COITMAJIBHOM HEOOXOIUMO-
CTBIO, KOTOpPast 00YyCJIOBJIEHA MOTPEOHOCTHIO 00IIECTBA B (PU3UYECKOM U IyXOBHOM BOCIIPOM3BOJICTBE
Hacestenus. H.JI. [IlumuH ornpenensieT cemMbio caeayommM oopasom: «CeMbsi — 3T0 crienuduueckas
dopma conmanbHON KU3HEIEATEILHOCTU JONEeH, 00yCIIOBJIEHHAs SKOHOMHUECKUM CTpoeM 0OI1e-
CTBa, OCHOBaHHAsI Ha Opake WM POJICTBE, BKJIIOUYAs BCIO COBOKYITHOCTh OTHOIICHHI (MEXIYy MyKeM
Y JKEHOH, POOUTENSIMU U IETbMU, MEX/Y Pa3IMYHBIMH TOKOJIEHUSIMU), CKJIQAbIBAIOIIMXCS Ha Oase
COBMECTHOW Pa3HOCTOPOHHEN JEATEIbHOCTH €€ WIEHOB, B KOTOPOW pean3yloTcsl Kak MoTpeOHOCTH
obmecTBa (B (pU3NYECKOM M JyXOBHOM BOCIIPOM3BOJICTBE YEJIOBEYECKOW JIMYHOCTH, B 0OECTIEYeHUN
HOPMAJILHOM COBMECTHOM KU3HEACATETbHOCTH JII0ZIEH B chepe JIMIHOM JKU3HU), TAK U TIOTPEOHOCTH
MHIUBHJA (B MIHTUMHBIX CBSI35IX, B CEMEWHOM, JIMYHOM CYACTBE)».

Hymaetcsi, 17151 OOIIEro onpeiesieHrs CEMbU B COIIOJIOTUH HE CIIEAYeT CTPEMUTHCS K €ro Mol
HOW KOHKPETH3aLMH U MBITAThCS AAaTh UCUEPIBIBAIOIIMI [IepevyeHb ee (PYHKUMI U IIPU3HAKOB, Clle-
JyeT OrPaHUIUTHCS JIUIITH OOIIUMU, CTAOUTBHBIMU YepTaMu. C y4eToM CKa3aHHOTO MpeJjiaracm clie-
Ayloliee orpezeieHre CEMbU KaK COIMAIBLHOTO MHCTUTYTA. CeMbsi — 3TO MaJjiasi CoLMasIbHas rpymmna
monen, 0ObeJMHEHHBIX KPOBHOPOJACTBEHHBIMU WJIM MHBIMH MPUPABHEHHBIMUA K HUM CBSI3SIMH, a
TaK)Ke B3aUMHBIMU ITPaBaMH U 0OSI3aHHOCTSIMHU.

IOpuanueckoe noHsiTHE ceMbH. J[IefiCTBYyIOIIEEe 3aKOHOIATEILCTBO HE COIEPKUT MPABOBOTO
oIpesieNieHrs CeMbH. B 1opuanyeckoit JTuTeparype 1Mo BOIPOCY O €ro HEOOXOAMMOCTH CYIIECTBYET
JBE TIPOTUBOIIONOKHBIE MO3ULMH. [IpuBEpKeHIbI NIEPBOM M3 HUX CUUTAIOT HYXKHBIM JaTh 3aKOHO-
aatenbHOe omnpesesienre ceMbd. Ho MOCKONBKY pa3iinuHble OTpaciy MpaBa peryaupyioT pa3Hble 1o
CONEPKAHUIO OTHOIIEHUSI C YYACTUEM UWJIEHOB CEMbH, BO3HHUKAIOT TPYIHOCTH B BHIPAOOTKE YHUBEP-
CaJIbHOTO TIOHSITUSI CEMbH, TIPHEMJIEMOTO IS BceX oTpaciell nmpasa. [1o ux MHEHMIO, HY)KHO BbIpa-
00TaTh W 3aKPENUTh B 3aKOHE OINpe/eeHre CeMbH ISl KaXA0W MPaBOBOM OTpaciu, cyObeKTamu
KOTOPOH SIBJISIIOTCS WieHbl ceMbH. CyIIeCTBYeT TaK)ke MHEHHUE, COTTIACHO KOTOPOMY HE CTOMT Ha 3aKO-
HOJIATEJIBHOM ypOBHE JaBaTh ornpejesieHre ceMbi. OOOCHOBBIBAETCSI OHO TEM, YTO OYEHb MHOTO00-
Pa3HBI KPUTEPUH, XaPAKTEPU3YIOIIHE CEMBIO, M CITUIIIKOM Pa3HSATCS YCIOBUSI CYIIECTBOBAHUSI CEMEH.
K ToMy ke CTOPOHHMKY TOr0 MHEHHSI TIOJIAraloT, YTO CeMbsI KaK TAKOBasi CyObEKTOM ITpaBa He SIBJIs-
ercsi, CyObeKTaMU SIBJISIOTCS] KOHKPETHBIE YIEHBI CEMbHU, OOJIEe TOT0, CEMbsI — ITO sIBJICHUE HE MTPaBO-
BOE, a COILIMOJIOTNYECcKoe. Bpsi/ 1 MOXKHO COTTIACHTBCS C TIOAOOHBIMU BHIBOJAMU U TTPEATIOKEHUSMH.
[Tpex e Bcero CI0KHOCTh U MHOTOTPAHHOCTH SIBICHUSI HE BJIEYET BBHIBOJA O TOM, UTO B €r0O Omnpejie-
JIEHUH JIOJKHBI OBITh YKa3aHBI BCE MPHCYIINE €My IPU3HAKH, I0CTATOUHO OTPAaHUIUTHCSI OCHOBHBIMHU
Y OTHOCUTEJIBHO MOCTOSTHHBIMU. CChUTKA Ha COLIMAIBHBIN XapaKTep CEMbU BEPHA, HO 3TO HE OTPHIIAET
BO3MOXHOCTH €€ MPaBOBOro omnpezeseHus. [lornas B cepy MpaBoOBOrO peryivpoBaHusl, CEMbsl CTa-
HOBUTCS COLIMAJIBHO-TIPABOBBIM SIBJICHUEM, UTO Ja€T BO3ZMOXHOCTh BKJIIOUHTH B €€ OIpe/ie/IeHre KakK
COIMAJIbHBIE, TAK U TIPAaBOBbIe PU3HAKK. [10 MeHbIIel Mepe JBa U3 HUX OTPaXKEHbI B IEHCTBYIOLIEM
CEMEMHOM 3aKOHO/IATEJIbCTBE:

HaJIMYMe B3aMMHBIX TIPaB U 0OSI3aHHOCTEH WICHOB CEMbH (TOT MPU3HAK SBJISETCS 00s13aTelb-
HBIM);

KaK MPaBUJIO, WIEHBl CEMbH MIPOKUBAIOT COBMECTHO, XOTSI HOCUTEJISIMHM CEMEHHBIX MpaB 1 00si-
3aHHOCTEW MOT'YT OBbITh YJIEHBI Pa3HBIX CeMel (Harpumep, aTMMEHTHbIE 00S3aHHOCTH OBIBILIUX CYTIPY-
T'OB WM JIEIYIIKY 1 0aOyIIKK MO COAEP/KaHUI0 CBOMX BHYKOB).

BrI3pIBaeT COMHEHME U YTBEPIKICHUE O TOM, YTO CEMbsI CyOBEKTOM IpaBa He sIBJIsIeTCs. AHAIN3
JENCTBYIOIIETO 3aKOHO/IATENIBCTBA JIOKa3biBaeT oOpaTHoe. Kak camocTosTebHOe IOHATHE, «CEMbsI»
BcTpevaeTcs B Tekcre psja crareii CK PO (cr. 1, 2, 22, 27, 31, 54, 57 u ap.). Takum oOpazom,
MMeeTCsl IOCTATOYHO OCHOBAHUH, UTOOBI PACCMATPHUBATh CEMBIO B KAUECTBE CAMOCTOSITEIBHOTO CYOh-
eKTa MpaBa, YTO MPUBOIUT K BBIBOAY O HEOOXOIMMOCTH IPABOBOTO OIPE/IEICHUsI CEMBbH U €T0 OTpa-
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JKeHUsl B 3akoHe. BeTpevatoniyecst BO3pakeHusi aBTOPOB T10 TTOBOAY TOTO, YTO B CEMEMHOM 3aKOHO-
JaTesIbCTBE TIPU YIIOTPEOIEHNH TEPMUHA «CEMbsI» TI0 CYTH Peub UJET O TIpaBaxX U OOS3aHHOCTSIX ee
YJIEHOB KaK COBEPIICHHO OTHEbHBIX CYyObEKTOB CEMEHHO-TTPABOBBIX OTHOIICHUH, JIUIIID MOAYEPKU-
BaIOT CJI0KHOCTb TAaKOTO COLMAJIbHO-IIPAaBOBOIO (peHOMEHa, Kak ceMbs. [IpaBoBast B3auMocCBs3b uie-
HOB CEMbH SIBJISIETCSI HEITPEMEHHBIM YCJIOBHEM ee cylecTBoBaHus. CKa3aHHOE MO3BOJISIET CHENIaTh
BBIBOJ] O TOM, YTO B CEMEHHOM ITpaBe CeMbsI BHICTYIIAET KaK eIUHbIA KOJUICKTUBHBINA CYOBEKT, WICHBI
KOTOPOTO TaKKe SBJISIOTCS CAMOCTOSITEIbHBIMU CYOBhEKTaMU CeMENHBIX TTpaBOOTHOIeHHA. C yyeToM
BBIIIEN3JI0)KEHHOTO TIPE/JIaraeM clieyIolee IpruaInIeckoe ONpeieieHUe CEMbH.

Cembsi — 3T0 00BEIUHEHUE, KaK TIPABUIJIO, COBMECTHO TPOKUBAIOIINX JIMII, CBI3aHHBIX B3a-
VMHBIMH TPAaBaMH U OOS3aHHOCTSIMH, BOSHUKAIOIIUMU 13 Opaka, poJCTBA, YCHIHOBJICHUS UM UHOW
opmBbl ycTpoWCTBa JieTell Ha BOCIUTAHUE B ceMblo. B ompeseneHUsiX cembd, JaHHBIX B APYrUX
TEOPETUUECKUX MCTOUYHUKAX CEMEWHOro IpaBa, B OCHOBHOM TaKXe€ YUYUTBHIBAETCS €AUHCTBO COIM-
aJIbHO-TIPABOBBIX MTpU3HAKOB cembu. ['.K. MaTrBeeB omnpeiensieT ceMbio Kak «00beJUHEHUE JIULI, CBSI-
3aHHBIX MEXIy cCOOOM OPaKOM UJIM POJICTBOM, MOPAILHON U MATEPUATBHON OOIITHOCTHIO U TIOJIEPK-
KOU, pOX/IeHHeM U BOCIIMTaHUEM MMOTOMCTBA, B3AaMMHBIMU JIMYHBIMU TTPaBaMU U OOSI3aHHOCTSIMU>.
A.M. HeuaeBa moHMMaeT TMOJ CEMbEH «OOIIHOCTh COBMECTHO IMPOKUBAIOIIMX U BEAYIIUX OOIIee
XO3SICTBO JIII, 00J11AI0IIKX MPEeyCMOTPEHHBIMHU 3aKOHOJATEIbCTBOM O OpaKe M CeMbe MpaBaMu 1
00s13aHHOCTSIMI». B.A. PsiceHIIeB Jiesiat akIieHT TOJIbKO Ha I0PUIUYECKre MPU3HAKU ceMbU: «CeMbs
— 9TO KPYT JIMII, CBA3aHHBIX TIPaBaMH U 0OS3aHHOCTSIMHU, BBITEKAIOIUMU U3 Opaka, poJCTBa, YCHIHOB-
JIeHUsT VT UHOW (DOPMBI TIPUHATHUS JeTel Ha BOCIIUTAHKE U TIPU3BAaHHBIMK CIIOCOOCTBOBAThH YKpETl-
JICHUIO W Pa3BUTHUIO CEMENHBIX OTHOIIEHUI». B ceMeltHOM 3aKOHOAATeNILCTBE HApsily C TEPMUHOM
«CEMbsI» YIOTPeONSIeTCS TEPMUH «WIeH ceMbi». O0a 3TUX TepMUHA MCHOoNb3yoTes yxke B ¢T. 1 CK
P®, onpenensonieit Leiy U TPUHLMIILL PETYIMPOBAHUS CEMENHBIX OTHOLIEHUI. OJHAKO MPaBOBOTO
ornpe/ieIeHrs] TIOHSTUS YieHa CEMbU, TaK K€ KaK U CEMbH, HE CYIIeCTBYeT. AHAJIU3 JIEUCTBYIOIIETO
3aKOHOJIATENIbCTBA ITO3BOJISIET C/IE/IATh BHIBOJL O TOM, YTO TEPMUH «4WIEH CEMbH» TPUMEHSETCS B OTHO-
IIIEHUY JIUI], CBA3AHHBIX CEMEWHBIMU MPaBaMH U 00SI3aHHOCTSIMHA. DTO MOTYT OBIThH JIWIIA, TIPOKUBA-
IO OJTHOW CEMbEM, YJIeHbl pa3HBIX ceMei, OBbIBIIIE YIeHBl CEMbU, CBS3aHHBIC JTMUHBIMU HEHMY-
IIIECTBEHHBIMU U (UJIM) UMYITIECTBEHHBIMU TIPaBaMU M OOSI3aHHOCTSIMH, BBITEKAIONMMH U3 Opaka,
POJICTBA, YCHIHOBJICHU I WJIM MHOW (DOPMBI YCTPOKCTBA JieTel B ceMbio. Tak, e IMHOKPOBHBIC OpaThs U
CECTpBHI Yallle BCEro He MPOKUBAIOT U HE BOCIIUTHIBAIOTCS] B OJHOM CEMbe, HO CBSI3bIBAIOIIEE UX KPOB-
HOE POJICTBO SIBJISIETCSI OTHUM M3 OCHOBAaHWMI BOSHUKHOBEHUSI ATAMEHTHBIX 00513aTeJIbCTB, KOTOPbIS
perymupyiorcs 1. 15 CK P® «AnumeHTHBIE 00s13aTeIbCTBA IPYTUX YWIEHOB CEMbU». B cooTBeTCTBUM
C JIENCTBYIOIIMM CEMENHBIM 3aKOHOIATEILCTBOM JIMYHbIE HEMMYITIECTBEHHBIE U (MJTM) UMYIIIECTBEH-
HBIE MpaBa 1 0OSA3aHHOCTH MOTYT CYIIIECTBOBATh MEKAY CACAYIONIMMHU YWICHAMU CEeMbH: CyIIPyTraMH,
OBIBITVIMH CYTIPYTaMH, POAUTEISIMU U IETbMU, YCHIHOBUTEIISIMUA U YCHIHOBJICHHBIMU, POTHBIMU Opa-
ThSIMH M CECTPAMHU, JIeAYITKON (6a0yIITKOI) M BHYKAMH, BOCIIUTAHHUKAMU M (PaKTHIECKUMU BOCITH-
TaTeIsIMU, OTYMMOM (MaveXxoi) U MachiHKaMu (TaTyepuiiaMu), ONeKyHamMH (TIONeuuTessIMU) U TIOA-
OIEYHBIMU, IPUEMHBIMU POIUTENSIMU U IPUEMHBIMU JIETHMU.



JI. 10. I'pynupHa. «Cemeiinoe ipaBo Poccrm»

§ 2. IIpeamet cemeliHOro nMpaBsa

[Tox nmpenmveToM NpaBOBOrO peryIMpoBaHUsl KOHKPETHOW OTpaciy MpaBa MPUHATO MOHUMATh
COBOKYITHOCTh OTHOPOAHBIX TIO CBOEH CYIIIHOCTH OOILIECTBEHHBIX OTHOIIEHWI, KOTOPHIE PEryimpy-
I0TCSI HOPMaMH¥ JaHHOM OTpaciu mpasa. OnpesenuThb mpeaMeT OTPaciv — 3HAYUT BBIIETUTH CBOE0O-
pasue, CyIIHOCTb U XapaKTepHbIe YepThl onocpenyeMbix eto otHomeHuil. Crates 2 CK PO npeny-
CMaTpUBAET, YTO CEMEMHOE 3aKOHOJATENILCTBO:

YCTaHABJIMBAET YCJIOBUS U TOPSIIOK BCTYIUIEHHUS B Opak, MpeKpalleHust Opaka U MpU3HAHUS
€ro HeJIeUCTBUTEIILHBIM;

peryjmpyeT JU4YHble HEUMYILIECTBEHHbIE M MMYIIECTBEHHBIE OTHOLICHUsI MEXAY YIEHAMU
CEMbH, a B ClTyyasiX, IPeyCMOTPEHHbIX CEMEMHBIM 3aKOHOAATEIbCTBOM, MEK/1y IPYTMMU POACTBEH-
HUKaMU U UHBIMM JIMLIAMU;

orpenessieT (POPMBI U MOPSIOK YCTPOIMCTBA B CEMBIO IeTel, OCTABIIUXCS Oe3 MOoTeUeHHs POjIv-
TeJIeH.

ITO MO3BOJISET CAENaTh BHIBOJ O TOM, YTO MPeIMeTOM CeMeilHOro mpaBa sIBJISI0TCs 00IIe-
CTBEHHBIE OTHOIIICHU 1, BO3HUKAIOIINE U3 Opaka, KPOBHOTO POJCTBA, IPUHATHUS JeTel Ha BOCIIUTaHHE
B ceMblo. [1o cBoeil colmanbHON MPUPOAE STH OTHOLIEHUS MOAPA3AEISIOTCS HA JIMUYHbIE HEUMYILe-
CTBEHHBIE M MMYILECTBEHHbIE. BOpoc O COOTHOLIEHMM JIMYHBIX HEMMYILECTBEHHBIX UM UMYIIE-
CTBEHHBIX OTHOIIIEHUI B CEMEMHOM IpaBe SBJISIETCS AUCKYCCUOHHBIM. BonbimHcTBO yueHsix (E.M.
Bopoxeiikun, 1.M. Ky3nenosa, B.A. Pscenues, I'.K. MarseeB) yka3blBaloT Ha IPUOPUTET JIMUHBIX
nipaBooTHoteHuit. [To muennio M.B. AHTOKOJIbCKOIA, TaKoe ITPEACTABJIEHNE O COOTHOILIEHUN JIMUHBIX
Y MMYILECTBEHHbIX CEMEMHBIX MTPABOOTHOIIEHUI HE COOTBETCTBYET JEHCTBUTEIBHOCTH, MOCKOJIBKY
OOJIBIIIMHCTBO JIMYHBIX OTHOIIEHHU B CEMbE CEMEWHBIM MPABOM HE PETYJIUPYETCs] ¥ BOOOIIE HEero-
BJIACTHO NPaBOBOMY PETyJIMPOBAHUIO.

[IpencraBnsercs, 4To MpU ONPEAEIEHUN COOTHOIIEHUS JMUHBIX U UMYILIECTBEHHBIX OTHOLIIE-
HUI ClielyeT UCXOAUTh U3 TOTrO, YTO MMYIIECTBEHHbIE MPABOOTHOIIEHHS OOYC/IOBIEHbl HAIMYHEM
POICTBEHHBIX WM MHBIX IOPUAMYECKM 3HAYMMBIX CBSI3ed CYOBEKTOB JIMYHOrO Xapakrtepa. Tak, B
MOMEHT 3aKJIOUeHUsI Opaka, perucTpaly poKIeHUs], YCHIHOBJIEHUsS] peOeHKa BOZHHUKAIOT JINYHBIC
MIPABOOTHOIIEHUSI U JIMIIb [TOTOM MMYILECTBEHHbIE MPABOOTHOILEHUS] MEXIY CYIpyramMu, MexIy
pPOIUTENISIMU M AeTbMHU. TakuM 0Opa3oM, MMYIIIECTBEHHbIE CEMEWHbIE MTPABOOTHOIIEHUS] HE MOTYT
BO3HMKATh 0€3 JTMYHBIX JTMOO PaHbIIe UX, YTO U MO3BOJISIET C/IENIATh BHIBOJ O IPOM3BOJHOM XapakTepe
MMYIIECTBEHHBIX OTHOIIEHUI M TOBOPUTH O IIPUOPUTETE JIMUHBIX. UYTO KacaeTcsi HeyperyJiupoBaHHO-
CTU 3HAYMTEJILHOUM TPYIIIBI TMYHBIX CEMEHHBIX OTHOIIEHUI NPaBoM (JIIOOOBb, YBaKeHHUE, APYKOa),
TO OHH BOOOIIE HAXOATCSI BHE IIpe/IMeTa MPaBOBOTO PETYJIMPOBAHMS, a peub UAET O COOTHOIICHUH
MIPABOBBIX CBSI3EW JIMYHOTO U MMYIIECTBEHHOTO Xapakrepa. bosee Toro, He TOJNBKO JIMUHBIE, HO U
JaJIeKoO He BCe MMYILECTBEHHBIE OTHOIIEHHS B CEMbE MOXKHO PEryJIMpOBaTh MPABOM, UTO OObBSCHSI-
ercsl cieuuuKon (PyHKUUHI, IPUCYIIUX CEMBE.

K ocrosnbim dpyHKUUAM cemelinozo KoANeKmU8a OTHOCSTCS CIIELyIOIHe:

PENpOLyKTUBHAA (IIPOJOIKEHHUE POAA);

BOCITUTATE IbHAS;

XO3CTBEHHO-9KOHOMUYECKAs;

peKkpeaTrBHas (B3aMMHasi MOpaJibHasl U MaTepualibHast MOAJEPKKA);

KOMMYHHKaTHUBHas (OOIICHNE).

Conepxanve (OyHKIUA CEMbU TMO3BOJISIET CHENATh BBIBOA O TOM, UTO CEMbsl MPEICTaBIISET
cO00Ii CIIOKHBIN KOMIUIEKC €CTECTBEHHO-OMOIOTMUYECKHUX, MATEPUATIbHBIX U JIyXOBHO-TICUXOJIOTAYe-
CKHX CBSI3€i, MHOTHE U3 KOTOPBIX BOOOIIE HE IPUEMJTIOT ITPABOBOM perjiaMeHTALIMH U TO/IBEPXKEHBI
JIMIIb HPAaBCTBEHHOMY PETYJIMPOBAHUIO CO CTOPOHBI oOImecTBa. [IpaBo ke sBIseTcsl peryasTopoM
JIMIITH HanOoJlee BaXKHBIX MOMEHTOB CEMEWHBIX OTHOIICHUI. Takum 0Opa3oM, MpeIMeTOM CEMEHHOTO
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IIpaBa SIBJISAIOTCS JIMYHbIE HEUMYILECTBEHHbIE U UMYILIECTBEHHbIE OTHOIIEHH 1, BOSHUKAIOIINE MEXK LYy
JOObMU U3 Opaka, KPOBHOTO POJICTBA, MPUHSATHSA JIETEl HA BOCITUTAHUE B CEMBIO.

B I'K P® nyHbIe HEMMYIIIECTBEHHBIE OTHOLLIEHM S, HE CBSI3aHHBIE C UMYILIECTBEHHBIMU, UCKJTIO-
YeHbl U3 MpeIMeTa rpaxaaHCKo-IIpaBoBoro perynuposanus. B mynkre 2 cr. 2 'K P® ykasbiBaercs
JIMIIb HA TO, YTO HEMAaTepUaJIbHbIE OJara 3aIlUIA0TCs TPakJAHCKUM TPaBOM, €CJIM MHOE HE BbITe-
KaeT u3 cymectBa 31ux Onar. B kommenTtapun k 'K PO M.U. Bparunckuii 0ObsICHSIET 3TO TEM, UTO
aBropamu Konekca Oblta mpuHSATa TOUKA 3pEHHS, IO KOTOPOH I'PakJaHCKOE MPABO JIUIIH 3aIIUIIAET
OOBEKThl HEMMYILIECTBEHHBIX OTHOIIIEHHI, HO HE peryJaMpyeT ux. JJaHHOe pelieHre Bompoca Mmpe-
CTaBJISIETCS] BEChMa CIIOPHBIM. Bo-TIepBhIX, J1I00ast OTpacib paBa OXpaHsieT He OObEKThI, & BO3HUKA-
IOLIME IO TIOBOJY HUX OTHOLIEHUs. BO-BTOpPBIX, W3-3a CyKEHUs MpeaMeTa IrpakJIaHCKO-IIPaBOBOTO
PeryJIMpOBaHUsI HEBO3MOXHO OOBSICHUTH, KaK IPakIaHCKOE MPAaBO PEryIHpyeT IPaxJaHCKO-TIPaBO-
Bble cOCTOsTHMSI. OTHOIIICHUSI, CBSI3aHHBIE C PETYJIMPOBAHIEM MPABOCIIOCOOHOCTH, J€ECTIOCOOHOCTH,
UX OrpaHUYEHUEM, SMAHCUIALMEH, SIBJISIOTCS JIMYHBIMA HEMMYIIECTBEHHBIMU OTHOLUEHUSMMU, HE
CBSI3aHHBIMH C MMYIIECTBEHHbIMU. ['paxkaaHCcKoe mpaBo, O0e3yCOBHO, HE TOJBKO OXpaHseT, HO U
perynupyet ux. He BaaBasich B CyIecTBO pa3HOIJIaCU MEX1y CTOPOHHUKaMM TEOPUU PEryIupoBa-
HUS ¥ TEOPUU 3aIUTHI, MOKHO CKa3aTh, YTO T€ € BHIBO/IBI IPUMEHUMBI U K OOJIBITMHCTBY JIMYHBIX
OTHOIIIEHUH, PErYJIUPYEMbIX CEMENHBIM IIPABOM.

Henb3s cuutarh coOBEpIIEHHO CIy4YallHBIM U TO, 4TO B CT. 2 CK P® roBopurcsi 00 «ycTaHOB-
JIEHUW» TIOPSIZIKA M YCJIOBUI BCTYIUIEHUS! B Opak, ero pacTOpXKeHUs W MPU3HAHMS €r0 HeJeWCTBU-
TEJIbHBIM M O «PETyIMPOBAHUI» APYTUX CEMENHBIX OTHOIIEHUH *. 113 COBPEMEHHBIX YUEHBIX TPe/IeIbl
peryMpoBaHus IPaBOM HEUMYIIIECTBEHHbIX OTHoIIeHu# yetue onpenenui O.C. Mopde. [Tpumenu-
TEJIbHO K JIMYHBIM CEMEUHBIM OTHOIIEHHSIM, TI0 €r0 MHEHHIO, «OOBEKTUBHBIE BO3MOKHOCTH I0PUIHU-
YECKOro HOPMHUPOBAHMS OKa3bIBAIOTCS CYILIECTBEHHO OTPAHUYEHBI, TAK KAaK 3T OTHOUICHUS. .. CBS-
3aHbl C BHYyTPEHHUM MU POM IepeKMBaHUi, HE MOAJAIOIIMXCS BHEIIHEMY KOHTpomo». [Toatomy ecnu
IJIs1 CEMEMHBIX OTHOIIEHUI 3aKOH BBOAUT OOIIMI PEKUM MPABOBOTO PETYJIMPOBAHMS, TO IOpHIUE-
CKHE HOPMBI, MOCBSIIIEHHbIE JINYHBIM B3aMMOOTHOIIEHUSIM YJIEHOB CEMbH, 3aTParuBaioT TOJIbKO UX
oT/iebHBIe cTopoHbl. Omnpeaenss npeamer cemeiinoro npasa, O.C. Nodde crienuaibHo 3a0CTpsieT
BHUMAaHUE Ha TOM, YTO «CEMENHOE MPABO — 3TO CUCTEMA IOPUINIECKUX HOPM, PETYIMPYIOIIUX B IIpe-
JeJax, MOAKOHTPOJIbHBIX TOCYAAPCTBY, JINYHbIE U UMYILIECTBEHHbIE OTHOLIECHUS. . .»

WTtak, MOXKXHO cziesiath BBIBOJ, YTO B OOJNACTH JIMUHBIX OTHOIIEHUI MPABO ONpEAeNsieT JHIIb
BHEIITHME TPAaHMIIBI MX Hayajla MU OKOHYAHMS: YCIIOBUSI BCTYIUIGHHUSI B Opak, MpeKpaiieHne Opaka,
YCTQHOBJIEHUE OTLIOBCTBA, JIMIIEHUE POAUTENILCKUX IpaB U T. A. Kpome Toro, npaBo ycraHaBIMBaeT
HEKOTOphble OOIIMe UMIIEPaTUBHBIE 3aMPEThl, OOIME PaMKH, B KOTOPBIX OCYILECTBIISIIOTCS JINUYHBIC
CeMElHbIE OTHOILEHHUSI, CaMO COAEp/KaHUE KOTOPBIX HAXOIUTCS BHE C(pepbl IPaBOBOIO PEryIMpoBa-
Hus1. Hanpumep, 3akoH He onpenesnsieT (popMbl U CIIOCOObI BOCITUTAHHMSI IETEH, HO 3alpelaeT 37I0yTo-
TpebeHne 3TiMu npaBamu. Eiie MeHee yperyrMpoBaHbl IIPAaBOM JIMUHbIE HEUMYILIECTBEHHBIE OTHO-
LIeHUs1 CyNpyroB. [IecTBUTENIbHO, Mbl BUIUM, UTO IIPABO HE PETYJIUPYET U HE MOXKET PEryJIMpoBaTh
HY MHTUMHYIO )KU3Hb CYNPYrOB, HU WX JIMYHbIE B3aUMOOTHOIIeHUs1. HOpMBbI-IeKknapanyu, 0OBsI3bI-
BaIOIIME CYNPYroB 3a00TUThCS APYT O ApYre, YCTAaHABJIMBAIOIIME PABEHCTBO CYINPYrOB B PELICHUM
BOITPOCOB CEMENHOM KU3HU, U €CTh T€ CaMble «MHUMBIE TTpaBa», 0 KoTopbix ropopu I.d. Hlepie-
HeBud. [IpaBo He 3HaeT crocoOOB MX MPUHYIUTEIBHOrO OcymecTBIeHUs1. OHO He CONEepPKHUT JIaxe
OOIIMX TPAaHMI] OCYIIECTBICHUS CYIIPYraMy STHUX MPaB.

Bce npuBeneHHble JOBOABI MOATBEPKAAIOT TOT (PAKT, YTO UMYILECTBEHHBIM OTHOILEHUSAM B
MpeIMeTe CEMEMHOTo MpaBa OTBOAUTCS OOJIbIIIE MECTa, YeM JIMYHbIM HermMyiecTBeHHbIM. Ho ecnu
3TO Tak, TO NMPEeIMET CEMENHOIO MPaBa OKa3bIBAETCS MOJIHOCTHIO COBIAIAIONIMM C IIPEIMETOM IIpaBa

3 B CK P® He IpOBOUTCS YETKOTO PA3IAUMS MEKILY «PEryIUPOBAHHEM>, C ONHON CTOPOHBI, i <YCTAHOBJICHUEM» U «OXPAHOI» —
¢ apyroii (Tak, paccmarpuBaemasi cT. 2 CK P® ozaraBiena «OTHOIIEHHUS, peryipyeMble CeMEHHBIM 3aKOHOIATEIbCTBOM> ), OJHAKO
onpesieleHHas Pa3HULA M1y STUMH TIOHATHAMU BCE K€ UMEEeTCS.
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rpaxaaHckoro. VI B Toil U B Ipyroi oTpaciyd OCHOBY NpEIMETa COCTABJSAIOT OTHOUIEHUs UMYILe-
CTBEHHbIE, a JIMUYHbIE HEMMYLIECTBEHHbIE OTHOUIEHUsI 3aHUMAIOT B HEM BTOPOCTENIEHHOE MOJIOXKe-
Hye. OJHAKO JIIs1 OKOHYATeJIbHOTO OTBETAa Ha TOT BOIPOC HEOOXOAMMO BBISICHUTH, HE 00IagaoT
JI CeMEeVHbIE OTHOLIEHUS ClIeUM(PUUIECKMMU ITPU3HAKAMH, HACTOJIBKO CYILIECTBEHHO OTJIMYAIOIIUMU
UX OT IPaXJaHCKHX, YTO 3TO MO3BOJISIET TOBOPUTH 00 OTPACIEBON CaMOCTOSITEIBHOCTH CEMENHOTO
paBa.
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§ 3. MeToa ceMeliHOTO MpaBa

MeTton MpaBoOBOTO PEryIMpoBaHuUsI OTPaKaeT COIEpKaHUe OTPACIIEBBIX HOPM IO COCO0y MX
BO3/ICHCTBUS Ha OOINECTBEHHBIE OTHOIICHUsSI M HApsAy C MPEAMETOM CEMEWHOro MpaBa MO3BOJISIET
OTI'PaHUYMTh OJIHY OTPacilb ITpaBa oT Apyroil. Eciu npeaMeT cemerHoro rnpasa oTBe4aeT Ha BOIPOC,
Kakue 0OIIeCTBeHHbIE OTHOIIIEHUSI OHO PETYJIUPYET, TO METOJ] — Ha BOMPOC O TOM, IPH IMOMOIIIM KaKHUX
CPEJICTB IMPOUCXOIUT ITO PETYIMPOBAHUE.

MeTox ceMeliHOTO NpaBa — 3TO COBOKYIHOCTh MPUEMOB U CIIOCOOOB, TPH MOMOIIY KOTO-
PbIX HOPMBI CEMEWHOTO TpaBa BO3JACWCTBYIOT Ha OOIECTBEHHBIE CEMEWHble OTHOMICHUs. Mexy
MIPEJMETOM U METOIOM IPaBOBOIO PETYJIMPOBAHUS CYLLIECTBYET HEpa3pbIBHASI CBA3b, TaK KaK METOJ
npepornpenensiercss ocooeHHocTsMu npeameTa. o npumenennst CK PP B cemeitHOM 3aKoHOATE -
CTBe TpeodIagaay UMIepaTUBHbIE HOPMBI, KOTOPbIE OMHO3HAYHO OMPEesIsiiid OCHOBBI TIOCTPOCHUS
CEMEUMHBIX OTHOIIIEHUH, UCKJII0Yasl UX 3aBUCUMOCTb OT BOJIM ydacTHUKOB. B CK P® ycunenst nuc-
MO3UTHBHBIE Havajla MPaBOBOTO PETYJIUPOBAHMS CEMEHHBIX OTHOIIEHHIA: OpauHblid JOrOBOp, COIJIa-
meHre 00 yruiate ajJvMMEeHTOB, IOTOBOP O Tepenadye peOeHKa Ha BOCIUTAHME B MPUEMHYIO CEMbIO.
Ho 3710 He uckinoyaeT NpuMeHeHUs UMIIEPaTUBHOTO CIIOCO0A BO3IAEHCTBHS HA CEMEIHbIE OTHOIIIE-
HUS. B psiie MHCTUTYTOB ceMeNHOro mpaBa BooOIIe BOZMOXHO MPUMEHEHUE TOJIBKO UMIIEPaTUBHBIX
HOPM: YCJIOBUsI BCTYIUIEHHSI B OpaK, MpU3HaHKe Opaka HeleMCTBUTEIbHBIM, JIMIIIEHUE POIUTETbCKUX
npaB, OTMeHa YChiHOBJIeHUs1. OHaKo crieldrKa CeMeHHbIX OTHOIIEHUH TpeOyeT NX UHAWBU/Iyallb-
HOT'O IIPaBOBOT'O PETYJMPOBAaHUS B KakK/IOM KOHKPETHOM CJly4yae, OrpaHU4MBasi, B OTVIMYME OT JIpY-
TUX OTpaciiedl mpaBa, BO3MOXKHOCTh BMEIIATEIbCTBA CO CTOPOHBI FOCYAApPCTBA. DTUM OOBSICHSIETCS
MPOSIBJIEHUE TUCIIO3UTHBHOIO Havyajia Jake IpU MPUMEHEHUU UMIIEPATUBHBIX HOPM. YCTaHaBIUBAs
B MMIIEPaTUBHBIX HOpPMax IpaBa U 00sS3aHHOCTH CTOPOH, 3aKOHOIATENb HE ONpeJielisieT CriocoObl 1
MOPSA/IOK UX OCYILIECTBJIEHUS, OCTaBJIssl 3TO HA YCMOTPEHUE CTOPOH C YYeTOM KOHKPETHBIX KU3HEH-
HBIX 00CcTOSITENLCTB. Tak, c1. 63 CK P®, 3akperuisis npaBo v 00s3aHHOCTh POJUTENIEH BOCIIUTHIBATD
CBOMX JIeTei, OCTaBJIsIeT 32 HUMHU CBOOOAY B BBIOOpE CIOCOOOB M MeTOI0B BocmuTaHusl. OTaesb-
Hble MMIIEPAaTUBHBIE MPaBUJIa COAEPKATCS U B ITUCIIO3UTUBHBIX IO CBOEH cyTH Hopmax: cT. 42 CK
P® npenocrapiser cynpyram IMPOKUE BO3MOKHOCTU AJIsl CAMOCTOSITENIBHOTO OIPENIE/ICHUS] UMY-
IIIECTBEHHBIX TPaB U 00s3aHHOCTEN M OIHOBPEMEHHO OrPaHUYMBAET CBOOOIY OpayHOro JOTrOBOpA.
Cornacao 1. 3 cr. 42 CK P® GpauHblil JOrOBOp HE MOXKET PErYJIMPOBATh JIMUYHbIE HEMMYIIIECTBEHHbIE
OTHOILICHHUSI MEK]Ty CYIpyraMu, paBa U 00sS3aHHOCTH CYIIPYTOB B OTHOIIEHUM JIETEH.

Wcxons w3 BHIIENU3I0KEHHOTO MOXHO C/ieNaTh BBIBOJ, YTO METOJ CEMENMHOro IpaBa IO
COIEePKaHUIO BO3JECUCTBUS Ha OOILIECTBEHHbIE OTHOILICHUS SIBJISIETCS JO3BOJMTEbHBIM. B O0OMbIINH-
CTBE CJIy4aeB rOCyIapCcTBO MPEJOCTABISAET YUaCTHUKAM CEMENHBIX ITPABOOTHOIIEHUH BO3MOKHOCTD
CaMUM BBIOMPATh MOJIENIb CBOETO MOBE/ICHUS B LIEJISIX YIOBJIETBOPEHHS UX KU3HEHHBIX UHTEPECOB U
MOTPeOHOCTE|, OCTaBJIsAs 32 COOOM MPABO OIMPEAESTh B UMIIEPATUBHBIX MPEAMUCAHUSIX PAMKH COOT-
BETCTBYIOIIETO MOBe/ieHrs. TakiM 00pa3oM, METO/I CEMEMHOTO MpaBa MOKHO OXapaKTepU30BaTh KakK
J03BOJINTEJIbHO-UMIIE PATUBHBIIL.

XapakTepHbIMUA OCOOEHHOCTSIMU METOIa CEMEMHO-TIPABOBOTO PETYJIMPOBAHUS SIBIISIIOTCS:

IOPUIMYECKOE PAaBEHCTBO YYACTHUKOB CEMEWHBIX MPAaBOOTHOLIEHUI; aBTOHOMMS BOJIM y4acT-
HUKOB CEMENHBIX TPAaBOOTHOIIEHUH; YCUJIEHUE AUCTIO3UTUBHOIO Hayajla B CEMEMHO-TIPABOBOM PEry-
JIMPOBAHUH;

MHIMBU/1yaIbHOE CUTYallMOHHOE PETryJIMpPOBAHUE.

FOpuouueckoe paeencmeo y4aCTHUKOB CEMENHBIX MPABOOTHOLIEHUI IMPOSBISAETCS B OTCYT-
CTBUM BJIACTHOTO TIOMUYMHEHUS APYT APYTY, T. €. OAWH CYObEKT He MOXET MOBeJIeBaTh APyruM. Tak,
MOOOH TpakJIaHVMH MOXET BCTYNaTh B Opak IMpH COOMIOJCHUN YCTAHOBJICHHBIX 3aKOHOM YCJIOBHIA,
Jaxe eClv YiIeHbI ero CeMbH MPOTUB 3aKJTIOUeHUs Opaka.
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AsmoHomMUsL 801U YUACHUKOB CEMEHbIX NPABOOMHOWIEHUL] 3aKITI0YAETCSl B TOM, YTO BOJIS
OJIHOTO M3 YYACTHMKOB CEMEMHBIX OTHOIIEHWI He 3aBUCUT OT BOJIM JPYIrOro, KaKAbIH 1O CBOEMY
YCMOTPEHUIO BHIOMpAET MpUeMJIEMBIN BapUaHT MoBe/ieHHsl. bosee Toro, rocyiapcTBo He HaBSI3bIBACT
MM CBOIO BOJTIO,  JIUIIIb OXPAHsIET U 3allMINAeT X 3aKOHHBIE IIpaBa ¥ MHTepeckl. Hanpumep, cyrnpyru
B OpayHOM JIOTOBOpPE BIIPaBE YCTAHOBUTDH JIOTOBOPHBIM PEeXKUM MMYIIECTBA, HAKUTOrO B Opake, HO
€CJI OHU He TIPUJIYT K COTJIAIIeHuI0, TO OyJeT JelCTBOBATh 3aKOHHBIA pe:KUM COBMECTHOM COOCTBEH-
HOCTH CYTIPYTOB, MO3BOJISIIOIINI y4eCTh MHTEPECH KaKIOTO U3 HUX.

Ycunenue oucnozumueHozo Hauana @ cemerliHo-nPasosoM pezysuposaruy 0OyCIOBIIEHO COLU-
QJIPHO-9KOHOMHUYECKMMHU M3MEHEHUSIMU B HallleM OOIIECTBE M sIBJISIETCS] OMHOM M3 HOBEJUT HOBOTO
CEMEMHOro 3aKOHOJATEeNbCTBA. [{UCTIO3UTHBHOCTh O3HAYAET BOZMOXHOCTb BHIOOpA OIHOTO U3 BapH-
AHTOB TIOBEJEHUS M3 HECKOJBbKHX IMPEIOCTABIIEHHBIX 3aKOHOM. Tak, CyObeKTaM aJlMMEHTHBIX 00sI-
3aTeJIbCTB MPEIOCTaBIeHa BOSMOKHOCTD 3aKJIIOUUTDh COTJIAllIEHHe O pa3Mepe, TOpPsIKe U YCIOBUSX
BBITUIATHl AJIMMEHTOB JIMOO MCTOBb30BaTh CYACOHBIN MOPSIIOK B3bICKAHUS AJTMMEHTOB.

HHousudyanvroe cumyayuoHHoe pezynuposarie, Kak yXe OTMedasoch, OOYCJIOBJIEHO CIeIH-
(uxoii comepkaHusi ceMeWHbIX OTHOIIEHUI. CUTYalTMOHHOE PeryJIMpOBaHUE MPEIOCTaBIsSET BO3-
MOXHOCTb TPaBOIPUMEHUTEIBHBIM OpraHaM TPUHUAMATh PEIIeHUs] C YUYEeTOM KOHKPETHBIX KH3-
HEHHBIX OOCTOATENICTB. BO MHOTMX HOpMax CeMEHHOTrO IMpaBa COIEepKarcsl MOHSATHS, KOTOpHIE
HY)X/AI0TCSl B KOHKPETU3allMK TIPU NMPUMEHEHUH 3TUX HOPM (HArpuMep, HEeJIOCTOMHOE TOBEeICHUE
cyrnpyra, HelpOJOJKUTEILHOCTh TIPeObIBaHUsI B Opake, YKJIOHEHUE OT BBHIIIOJIHEHUST POAUTETbCKUX
00513aHHOCTEH, 3JI0yTOTpeOIeHNe POIUTEIbCKUMU TIPaBaMHU, KECTOKOe OOpalleHue ¢ ISTbMU, MaTe-
puasibHOE noJioxkeHue U ap.). Kak crnpaBegyBo ormedaer M.B. AHTOKOJIbCKAs, C YCUJIEHUEM JIAC-
MO3UTHBHOTO Hayasla B PEryJIMPOBAHUM CEMEWHBIX OTHOIIEHWH PaCIIMPHIACh BOZMOXKHOCTb CUTY-
AlIMOHHOTO PETryJMPOBAHUSI CO CTOPOHBI CAMUX YYaCTHUKOB CEMEWHBIX OTHOIICHUH: aJMMEHTHbIE
corialeHusi, OpayHble KOHTPAKTHI.

Cnocobvl pezyaupoeanusi CeMeliHblX OMHOUeHUs: B TEOPUN CEMENHOTO MpaBa MOAPa3AesIoTCs
Ha 3ampeTsl, JO3BOJIEHUS, TIPaBUJIA-Pa3bsICHEHNsT M TIPEINHCaHUsI K COBEPLICHHUIO OINpe/eeHHbIX
JEUCTBUM.

3anpemul 00M1ANAIOT ONPEIEICHHOCTHIO, YETKO BHIPAKEHBI B IIPABOBBIX aKTaX, MPUMEHSIIOTCS K
KOHKPETHBIM JISHCTBUSIM U TIOCTYIKaM. B 3aBucuMOCTH OT (pOpMBI BRIpAKEHUSI 3aTPEThI MOfpasie-
JISIIOTCS Ha TIPSIMBbIE U KOCBEHHBIE.

IIpsimble 3anpemvl — 3a1nIpeThl, B KOTOPBIX BOJISI 3aKOHOJATENsI BHIPakKeHa YETKO U OTKPBITO.
OTcTymieHus OT MPSIMBIX 3AIIPETOB BOZMOXKHBI TOJIBKO B CITy4asixX, MPEAYCMOTPEHHBIX 3aKOHOM. Tak,
B 1L 2 cT. 116 C K P® conepxutcsi mpsiMoii 3aripeT 0 HEBO3MOKHOCTH OOPATHOTO B3BICKAHUS aJTH-
MEHTOB, MOTyYeHHBIX 03 JOCTaTOYHOrO OCHOBAHHUsA. B 3TO# ke HOpMe MpeayCMOTPEHbl HCKITIoue-
HUS, KOTZIa BO3MOXHO 00OpaTHOE B3bICKAHME AJIMMEHTOB:

€CJIM pellieHre CyJa O B3bICKAaHUU aJIMMEHTOB ObLIIO OTMEHEHO B CBSI3U C COOOIIEHHEM IOTyJa-
TeJIeM aJIMMEHTOB JIOKHBIX CBEICHUI MM TpeCTaBJIeHUEM MOJIOKHBIX JIOKYMEHTOB;

€CJIM corainieHue 00 yruiate aTMMeHTOB MPU3HAHO HEeJIeWCTBUTEILHBIM BCIISACTBHE 3aKTIOUe-
HUS €T0 MO BIMsIHMeM 00OMaHa, YIpo3 WM HACUJIMSI CO CTOPOHBI MONTyvatesisi aTMMEHTOB;

NIPY YCTAHOBJICHUH TIPUTOBOPOM Cya (pakTa MOJIENIKU PEeIIeHusI Cy/1a, COIIAleH s 00 yruiarte
QTMMEHTOB WJIA UCTIOTHUTENTBHOTO JICTA, HA OCHOBAaHMU KOTOPBIX YIUIAUUBAIUCH AJTMMEHTHI.

Koceennvle 3anpemuvi — 3anpeTsl, U3 COIEPKaHUsI KOTOPBIX CJIETYeT BBIBOJ O HEJJOMYCTUMOCTH
Kakux-1m00 aercTBrid. Vickimoyenus u3 Hux npegycMoTpensl 3akoHoM. CornacHo 1. 1 cr. 11 CK PO
3aKJII04YeHe Opaka MPOM3BOAUTCS 10 UCTEUYSHUH MeCsILIa CO IHSI TOJa4YM 3asIBJICHNS B OpPraHbl 3arca,
YTO SIBJISIETCSI KOCBEHHBIM 3aIIPETOM PETMCTPUPOBATh Opak 0 UCTeUeHHs YKa3aHHOTO cpoka. Bmecte
C TeM 3aKOHOZAATEJNb JOMYCKAeT BOBMOXKHOCTh COKpAIIEHUS WM YBEJIMUEHUsI MECSIYHOTO CPOKa Mpu
HAJTMYUM YBAXKUTEIbHBIX IPUUYMH WM OCOOBIX OOCTOSITEBCTB.

Jlozeonenuss — pazpelieHue Ha COBEpILIEeHUE JAENCTBUI, 3a(pUKCUPOBAHHBIX B HOpMax CceMeu-
HOro mpasa. Jl03BoJieHHs, B OTIMYKE OT 3aIpeToB, aAPECyIOTCSl MOMUMO YYACTHHKOB CEMENHBIX
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OTHOIIIEHUI I0PUAMYECKUM JIMLAM (OpraHaM OIEeKH M MONEUYUTENbCTBA, CYyly), MEHEe ONpee/IeHHbI
Y TECHO CBSI3aHbI C IpoliecCcyabHbIMKU HopMaMu. [1o ¢hopme BbipaskeH s JO3BOJIEHH S TaKKe ObIBAIOT
MPSIMBIMU ¥ KOCBEHHBIMM.

Ipsimble 003601eHUs1 — TE, B KOTOPBIX pa3pellieHus BhlpaxeHbl OTKpbITO. Tak, m. 1 cr. 41 CK
P® npenocTaBisieT BOBMOKXHOCTb 3aKJIIOYUTH OPaYHBIN JOTOBOP KaK JI0 TOCYIApPCTBEHHOW perrcTpa-
[IUM 3aKJTI0YeHUs Opaka, Tak U B JIIoOOe BpeMs B Ieproj Opaka.

Koceennvie 00360neHuss — NpeANUCcaHus, COACPKaHUe KOTOPBIX CBUAETEIbCTBYET O BO3MOXK-
HOCcTH onpenesieHHoro noeaeHus. B mynkre 1 cr. 64 CK P® ckazaHo, 4TO «poauTenu sBISIOTCS
3aKOHHBIMHU MPEJICTABUTEISIMU CBOUX JIETEH U BBICTYIAIOT B 3aLUTY UX [IPaB M UHTEPECOB B OTHOILIE-
HUSIX C MOOBIMU (PH3MUYECKUMU U I0PUANIECKUMHU JIMIIAMH, B TOM YHCIIE B CyAax 0e3 CrelMalbHbIX
MIOJTHOMOYUI».

Hapsny c 3anperamu U JO3BOJEHUSIMU HOPMbI CEMEMHOTO IpaBa CONEPKAT NMPeOnucaHusi K
coseputeruto onpedenernvix deticmsuii. Tak, B1L. 5 c1. 25 CK P® ycraHOBIIEHO, UTO Cy 00s13aH B TeUe-
HHE TpeX JHEH CO JHs BCTYIUICHUS B 3aKOHHYIO CHJTy pelIeHHs Cy[a O PacTOpKeHHH Opaka Harpa-
BUTb BBIIIMCKY U3 3TOTO PeIlIeHHs B OpPraH 3alliCh aKTOB I'PaXAAHCKOIO COCTOSIHMS MO MECTY I'oCy-
JAapCTBEHHON pEervCTpalvy 3aKII0YeHus1 Opaka.

K criocobam perymupoBaHusi CeMEHHBIX OTHOIICHUI OTHOCSITCSI U NPABUNA-PA3BSACHEHUSL.
Hampumep, B ct. 14 CK P® nosicusieTcs, KTO BXOAUT B KPYT OJM3KKUX POICTBEHHUKOB, MKy KOTO-
pbIMU He JIOoIycKaeTcs 3aKkimoueHue Opaka; B 1. 1 ct. 27 CK P® gano onpenenenue (pUKTUBHOCTH
Opaka.
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§ 4. OcHOBHbIE IPVMHIMIIBI CEMENHOr0 MpaBa

[pu pemiennu Bompoca O CaMOCTOSITENTBHOCTH TOM MIJIM MHOW OTPAC/IH MTpaBa MMeeT 3HAUYCHUE
HE TOJIBKO HAJIMYME OTIEHHOTO MpeaMeTa U METo/a MPAaBOBOTO PEryIMpoBaHusl, HO M crienuduka
OTpPACJEBbIX TPUHIIUTIOB.

[Mon nmpuHOHMIaMH ceMeHHOro MpaBa cielyeT NOHMMATh 3aKperIeHHbIE JIEHCTBYIOIIM
CEMEMHBIM 3aKOHOATETLCTBOM OCHOBOTOJIAralolye Havyaia M pyKOBOJSIIIME WU, B COOTBETCTBUU
C KOTOPBIMM HOPMaMH CEMEWHOT0 IpaBa PeryupyioTcsl JUYHbIE U UMYIIECTBEHHbIE OTHOIICHHUS.
OcCHOBHBIE IPUHIMITBI CEMEHHOTO TpaBa CBsi3aHbl ¢ nonoxeHussMu Koncrutynmu PO, onpenensio-
IIIMMU OCHOBBI KOHCTUTYITHOHHOTO CTPOSI HAIIIETO FOCYAApPCTBA M OCHOBHBIE MTPaBa U CBOOObI IPaskK-
naH. [IpyHIMITEL CEMEMHOTO MpaBa ONpeessaioTCs LesIMUA IPABOBOTO PEryIMpOBAHUsI CEMEHHBIX
orHorieHuil B Poccuu, kotopeie onpeaenensl B 1. 1 cr. 1 CK P®. K Hum otHOCATCA:

YKpeIUIeHue CEMbH;

MIOCTPOEHUE CEMENHBIX OTHOIIEHUI Ha YYBCTBAaX B3aUMHOW JIIOOBH M YBaKEHHsI, B3aUMOIIO-
MOIIIY ¥ OTBETCTBEHHOCTH TEpeJl CEMbE BCEX €€ WICHOB,;

HEIOIyCTUMOCTh IIPOU3BOJILHOTO BMEIIATEIbCTBA KOrO-TMOO0 B JIefia CEMbH;

obecnieyeHne OECIPEnsITCTBEHHOTO OCYIIECTBICHUS WIEHAMH CEMbH CBOMX TIPaB;

oOecrieyeHre BO3MOKHOCTH Cy/IeOHOM 3aIUThI WIEHAMH CEMbH CBOMX TIPaB.

Paccmotpum 1aiee OCHOBHBIE PUHITUIIBI CEMEWHOTO TTPaBa.

IIpusHanue Opaka, 3aKJHYEHHOr0 TOJLKO B opranax 3arca. [IpaBoBoe peryiipoBaHue
OpavyHbIX OTHOILIEHUH y HAC B CTpaHe OCYHIECTBJISIETCS rocyaapcTBoM. Ero 3anHTepecoBaHHOCTH B
9TOM OIpeAeNsieTCsl TeM, YTO Opak CIIy’KUT OCHOBOHM ceMbH. B COOTBETCTBUM € ICHCTBYIOIINM 3aKO-
HonaresibeTBoM (1. 2 ¢1. 1 CK P®) nmpusHaetcst TonbKo Opak, 3aKJII0YEHHbIN B OpraHax 3alrcH aKTOB
IPaKIAHCKOTO COCTOSIHUS. Pennrro3usiii oOpsi Opaka (BeHuaHue) U (pakTUYecKrue OpadHble OTHO-
I[IIEHWs] He MMEIOT MPABOBOTO 3HAYEHUsI U HE BJIEKYT B3aMMHBIX MpaB M OOS3aHHOCTEW CYNpPYTOB.
HckmoyenneM u3 0OIIero mpaBuiia sIBASETCS TOCYJapCTBEHHOE TMPU3HAHKME PEMTHO3HBIX OpaKoB,
3aKJIIOUEHHBIX Ha OKKYITIMPOBAaHHBIX TEPPUTOPUsX B iepuos Bennkoit OTeuecTBeHHOM BOMHBI, U (PaK-
THUYECKUX OpavyHBIX OTHOIIEHH, BOSHUKIINX 10 8 mions 1944 r.

JH0OPOBOJLHOCTH OPAYHOT0 COKO3Aa MPEIoaracT CBOOOTHOE BOJICU3bSBICHNAE MYKUMHBI
Y JKEHIIUHBI, KOTOpoe OyIyIye CyMpyrd BhIPAKAOT ABAXK/IBI: TIPU MOAaYe 3asBJICHUS B 3arC U BO
BpeMs perucTpanuu Opaka. Jist BBISCHEHHS TIOJUTMHHOCTHA CBOOO/BI BOJICU3bSIBICHHS PETUCTPAIIUs
Opaka MpOU3BOAUTCS B MPUCYTCTBUU 000UX BeTymnaomux B Opak jui (1. 1 cr. 11 CK P®). 3akiio-
YyeHue Opaka B OTCYTCTBHE OIHOM M3 CTOPOH JIMOO Yepe3 MpeIcTaBUTeNsl TI0 POCCUIICKOMY 3aKOHO-
JaTebCTBY He AommycKkaetcsi. HapyrieHre cBoOO/Ibl BBIpaXeHUsI BOJIU MTPY BCTYIJIGHUH B OpaK BieYeT
MPU3HAHUE €ro HeJeHCTBUTEILHBIM.

PaBeHCTBO CynpyroB B ceMbe. DTOT IPUHIIMIT UCXOJUT U3 KOHCTUTYIIMOHHBIX MOJIOKEHUI O
PaBEHCTBE TIPaB ¥ CBOOOM MYKYMHBI M XKEHIIUHBI, O CBOOO/Ie BHIOOPA MecTa NMPeObIBAHUS U KUTEITh-
CTBA, pOjia 3aHATUM, O PABEHCTBE MPaB 1 005I3aHHOCTEN pOAUTENIEH B OTHOIIIEHUY CBOMX HECOBEPIIIEH-
HOJISTHUX JieTed. [JaHHBI TMPUHIIUI OCHOBBIBAETCS HA JIMYHOM, JOBEPUTEIBHOM XapaKkTepe ceMe-
HBIX OTHOIIIEHUH.

Pa3pemenue BHyTpuceMelHHBIX BONPOCOB 10 B3aHMHOMY COIJIACHIO. DTOT MPUHIIUI
OCHOBAaH Ha AWCIIO3UTUBHOM CIIOCOOE PErylIMpoOBaHUsI CEMEWHBIX OTHOIICHWH M BBIPAKAETCS B
MPEIOCTABIEHUHN YWIEHAM CEMbU BO3ZMOKHOCTH BBIOOPA MOJIEITH TIOCTPOEHUS BHYTPUCEMENHBIX OTHO-
meHnid. OH HAXOIUTCS B TECHOM B3aMMOCBSI3H C IPUHIIMIIOM PaBEHCTBA CYNpyroB B cembe. KoHkpe-
TU3aluMs 3Toro npuHuumna couepxurcs B 1. 2 c¢r. 31 CK P®, cormacHo KoTopoMy BOMPOCH Mate-
PUMHCTBA, OTLIOBCTBA, BOCIIMTAHUSI, 0Opa30BaHMs IETeH 1 Apyrre BOMPOCH KU3HU CEMbH PEIIalOTCs
CyNpyramy COBMECTHO MCXO[IsI M3 TPUHIIMAIIA PAaBEHCTBA CyNpyroB. HUKTO U3 HUX HE UMeeT HUKaKUX
MPEUMYILECTB U HE BIIPaBe JUKTOBATh CBOIO BOJIO.
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IIpuopuTteT ceMeilHOr0 BOCIUTAHUSA jJeTeil, 3a00Ta 00 UX 0JIarocoCTOsIHNU U Pa3BH-
THH, o0ecrieyeHne NPUOPUTETHOI 3alUTHI X IPAB M HHTEPECOB. YKa3aHHBIN MPUHLIUI JIeTa-
nusupyercs B HopMax CeMelHOro Kofekca, peryJaipyolyx IpaBoBoe MOI0KeHNe PeOeHKa B ceMbe
(r1. 11 CK P®). HopMbl 3TOr0 MHCTUTYTA SIBJISAIOTCS HOBBIMM JUIS1 POCCUIICKOTO CEMENHOIO 3aKOHO-
AaTenbcTBa. B HUX MOMYEpPKUBAETCS, YTO JETH SIBJISIOTCS CAMOCTOSATEIbHBIMA HOCUTEISIMUA CEMeN-
HBIX ITpaB. Hajensiss HecoBepIeHHONMETHUX MPaBaMy B 00JIACTH CEMEWHBIX OTHOIIEHUM, TOCYIapCTBO
MpeycCMaTpUBAeT TapaHTUK OXpaHbl U 3amuThl 3THX npaB. B CK P® onpenenenst kpyr ymi, 00s-
3aHHBIX 3alMIIATH TPaBa U UHTEPECHI IeTei, OCHOBAHUS M CIIOCOOBI 3aIIUTHI.

Oobecnevyenne NPUOPHUTETHOI 3aIUTHI IPAB U HHTEPECOB HETPYAOCIHOCOOHBIX YJjie-
HOB ceMbH. B CK P® conepxurcs psin HOpM, HalpaBleHHBIX Ha OOecIieueHre peatn3aliy J1aH-
HOTo MpHHIMMA: cT. 85 «IIpaBo Ha ATMMEHTHI HETPYJOCTIOCOOHBIX COBEPILIEHHONETHUX JETen»; CT.
87 «O0s3aHHOCTH COBEPIICHHOJIETHUX JIETEH MO COACPKAHUI0 poauTesei»; cT. 89 «Obdsa3aHHOCTH
CYNPYTOB 10 B3aMHOMY cofiepkaHuio»; cT. 90 «IIpaBo ObIBIIIEro Cymnpyra Ha MoyYeHre aTJMMEeHTOB
Troclie pacTop:keHust Opaka» u ap. V3 comepxaHust yKa3aHHBIX HOPM CIIEIYeT, YTO FOCYAapCTBO U
o01ecTBO OEpyT MO/ CBOM KOHTPOJIb MHTEPECH! WIEHOB CEMbH, KOTOPbIE CAMH HE MOTYT 0OECTIeUnTh
YIOBJIETBOPEHHE CBOMX HACYIIHBIX MOTPEOHOCTEH.

Enunoopauue (monorammusi). He mosxeT ObITh IopuandecKy opopmiIeH Opak Mex Iy JIUIaMHu,
13 KOTOPBIX XOTs1 ObI O/IHO JIMILIO YK€ COCTOHT B JIPYTOM 3apeructpupoBanHoM Opake (cT. 14 CK P®).
Perucrparmsi ¢ nuiioM, paHee COCTOSIBIIMM B 3apErMCTPUPOBAHHOM Opake, BOBMOXHA TOJIBKO TPH
HAJIMYUM JJOKYMEHTOB O TIPEKpalieH!H MpekHero Opaka (CBUAETENBCTBO O PACTOPKEHUU Opaka, o
CMEpTH CYIpyra, pellieHue cyJa O MPU3HAHUU OpaKa HeleCTBUTEIbHBIM).

CBo0Ooa pacrop:keHHs1 Opaka IO/ KOHTPOJIEM rocyJapcTBa. DTOT IPHUHIMII Hepas-
PBIBHO CBSI3aH C IPUHIIMIIOM J00POBOJIBHOCTH OpavHOro coo3a. Eciu Ob1 He ObL10 CBOOOIB pa3Bo/a,
TO BPsIJI JIM MOKHO OBLIO TOBOPUTH O CBOOOIE Opaka. Pa3Boj BO3MOKEH Kak 10 B3aMMHOMY COTJIACHIO
cynpyroB (1. 1 cr. 19, cr. 23 CK P®), Tak 1 nipu OTCYTCTBUU COIVIACHUS OHOTO U3 CYIPYroB (CT.
22 CK P®), mu60 He3aBUCHMO OT COIJIACHS OJHOTO M3 CYNPYTOB MPH HAJTMUYMU MPETyCMOTPEHHBIX
B 3akoHe ocHOBaHuH (11. 2 cT. 19 CK P®). [IpuHiun cBodoas! pa3Bona ycusieH B HoBom CemeliHOM
koaekce Poccuiickoit Penepariy cokparieHneM MaKCUMAaJIbHOTO CPOKa [Tl TPUMHUPEHHUsI CYTPYTOB
1o Tpex mecsues. [1o paHee neificTBOBaBIIEMY 3aKOHOAATEICTBY OH ObUI paBEH ILECTH MecsiLaM (CT.
33 KobC PCOCP). PykoBoACTBYSICh M3JI0KEHHBIMU BBIIIE TPUHIMIIAMY, CEMEMHOE IIPAaBO Kak Mpa-
BOBAsi OTPACIIb OCYILECTBIISIET Clieaylonme (hyHKITUM:

pe2ynsimueHy0 — PEryJUPOBAHAE CEMEUHBIX OTHOIIEHWH B COOTBETCTBUHM C JICHCTBYIOIIM
3aKOHOATETbCTBOM;

OXpaHUMeNbHyw — 3alIUTa U OXpaHa MpaB U 3aKOHHBIX MHTEPECOB YYACTHUKOB CEMENHBIX
OTHOILIEHUH;

80CNUMAamMenvHyo — B CEMENHO-TIPABOBBIX HOPMaXx COAEPKUTCS MOJIeJTb TIOBEACHNU 1, 0100ps-
emasi TOCyJapCTBOM M OOIIIECTBOM, a TaKXke HeOIaronpusTHIE TPABOBBIE MOCIEICTBUS COBEPILCHUS
AEWCTBHIA M MOCTYIKOB, HAPYIIAIOIINX MpaBa, CBOOOB 1 3aKOHHBIE MHTEPECHI APYTUX TPaXJaH.
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§ 5. Opuaudeckue (pakTbl B cCeMEMHOM NMpaBe

CeMeitHO-TTpaBOBBIE HOPMBI CaMU TT0 ceOe He BJICKYT BO3HUKHOBEHW I, I3MEHEHHU I WY TTpeKpa-
IIIeHUsI CEMEMHBIX TIPABOOTHOIIICHUIA, HO OHU TIPEyCMATPHUBAIOT OMpe/ie/IeHHbIe JKU3HEHHBIE 00CTOSI-
TeJIbCTBA, TOPOKJAIOIINE HA3BAaHHBIE BHIIIEC TIOCNENCTBUS. Takue 00CTOsATeIhCTBA UMEHYIOTCS B ITpa-
BOBBIX HayKaX IOpUANYECKUMHU (haKTaMHU.

IOpuanyeckue (pakThl B ceMEHOM NMPaBe — 3TO peasibHbIC )KU3HEHHbIE 0OOCTOSITEILCTBA,
KOTOpBIE B COOTBETCTBUM C JEHCTBYIOIIMM CEMENHBIM 3aKOHO/ATEIbCTBOM SIBJISIIOTCS OCHOBAaHUEM
BO3HUKHOBEHUSI, U3MEHEHU I WK MIPEeKpallleHUs1 CeMENHBIX TTpaBooTHOIIEHUH. FOpuaniyeckum ak-
TaM, UMEIOIIM 3HAaYCHUE JIJI1 CEMEHHBIX MPABOOTHOIICHUM, MPUCYIIN KaK OOIIUe MPU3HAKH, KOTO-
pble CBOMCTBEHHBI BCEM IOPUANYECKUM (PaKTaM HE3aBUCHMMO OT OTPAC/IEBOW NMPUHAJIEKHOCTH, TaK
U CTIelMasIbHBIe, XapaKTEePHbIE TOJBKO JIJIs IOPUINIecKUX (haKTOB B ceMeHOM mpaBe. OOmmmMu 1is
IOpUANYECKUX (DAKTOB MTPU3HAKAMMU SIBJISIOTCS CJIeYIOIIYe:

IOPUIMYECKUN (DAKT — ITO sIBJICHUE PEeaIbHON JNENCTBUTENBHOCTHU, T. €. HACTYNHUBILEE U JJIs-
1ieecsi B MOMEHT €ro OLIEHKH;

opuinueckue (PakThl CYIIECTBYIOT HE3aBUCMMO OT CO3HAHMS JIIOJEH; IopuandecKue (hakThl
BJIEKYT OIpe/ie/IeHHbIE MIPABOBBIE MOC/IEACTBUS: BOSHUKHOBEHUE, U3MEHEHME, MTPeKpallieHUe IMpaBo-
OTHOILIEHUA.

K cniettucpruecknm 17151 iopuguieckux pakToB B CEMEMHOM ITpaBe MPU3HAKaM CJIelyeT OTHECTH
CJIeIyIOIIHE:

OHU MPeyCMOTPEHbl HOPMaMU CEMENHOIO 3aKOHO/IATEIbCTBA; B CEMENHOM IPaBe Yallle BCEro
OIpeJIe/ICHHBIE [TPABOBBIE TIOCIIE/ICTBUS CBSI3aHBl HE C OJHUM IOPUINYECKUM (PAKTOM, a C UX COBO-
KYIHOCTBIO — (paKTUYECKUM COCTaBOM. TakK, pOAUTEIbCKOE MPABOOTHOIIIEHNE BOSHUKAET B CBSI3U C
pokIeHreM pebeHKa (COOBITHE) M perucTpalluei pokIeHUs B OpraHax 3arca (JieiicTBue);

JIOBOJIHO YacTO B CEMEWHOM IpaBe B KAYECTBE I0PUINIECKUX (PAKTOB BBICTYIIAIOT COCTOSIHUS
(porcTBo, Opak, yCHIHOBJIEHHE, OMEKa, MONEYUTENbCTBO);

COCTOSIHUSI HOCSIT JIJTSAIIUICS XapaKTep U MOT'YT HEOJHOKPATHO BBICTYIIATh KAK OCHOBAHUSI BO3-
HUKHOBEHUsI, I3MEHEHH S, TIPeKpallleHNs] CEMEUHBIX MpaB U 00s3aHHOCTel. Tak, COCTOsTHUE pO-
CTBA MEX[y POIUTENISIMU U AETbMH MOPOKAAET OOSI3aHHOCTh POAUTENEH COIepKaTh CBOUX HECOBEP-
IIIEHHOJIETHUX VTN HETPYJOCIIOCOOHBIX COBEPIIIEHHOJIETHUX JIETEH, a BIOCIIEICTBUN — O0SI3aHHOCTD
COBEPIICHHOJIETHUX TPYAOCIIOCOOHBIX JIETEN COIepPkKaTh CBOMX HETPYIOCIIOCOOHBIX, HYXIAIOIINXCS
B [MOMOIIY POJUTEIEH;

O0JIbITIOE 3HAUYEHHWE B CEMEWHOM IpaBe MPUAAETCSl CPOKaM KakK BUIY IOPUAMYECKUX (PaKTOB
(cm. § 6 maHHOM IJIABHI).

Knaccudukanms opuanueckux (pakToB B CEMENHOM IpaBe MPOBOAMTCS 110 pa3IUYHbIM OCHO-
BaHUSIM: 110 BOJIEBOMY IPU3HAKY; [10 CPOKaM CYILIECTBOBAHUS; IO TPABOBBIM I1OCIIEACTBUSIM.

[To BoneBOMY TIpU3HAKY IOpUANYecKre (DAKTHI ACTATCS HA ISHCTBUSA U COOBITHS.

elicmeuss — peasibHble KU3HEHHBIE (DaKTbl, KOTOPbIE SIBJISAIOTCS PE3YJIbTaTOM CO3HATEIbHOW
AesTenbHOCTY Jmofeit. OHU Noapa3essioTcs Ha IPaBOMEPHBIE — COOTBETCTBYIOIIME MPEAITUCAHUAM
MPaBOBBIX HOPM (HAIpUMep, MPU3HAHUE OTIIOBCTBA) U HEMPABOMEPHBIE — MPOTUBOPEYAIINE 3aKOHY
(3akJI0YeHre Opaka JIMIIOM, yKe COCTOSIIIIMM B 3aperucTpupoBaHHOM Opake). Cpeay mpaBoOMepHbBIX
JEVCTBUI BBIICIISIOT:

IOpUIMYECKUE aKThl — JEWCTBUs, HaAIpaBJICHHbIE HA OIpeJesieHHble CEeMeWHO-TPaBOBbIE
TMOCJIE/ICTBHSA (3as1BJIEHUE O BCTYIUIGHUH B Opak);

IOPUIMYECKUE TTOCTYIKHU — JIEUCTBUSI, TOPOXKIAIOIIUE TIPABOBBIE MOCIECTBUSI HE3aBUCUMO OT
BOJIM JIULIA, UX COBEPILAIOIETO (CoepKaHKe NAaChIHKA IOPOXKAAET IPABO MaueXy Ha MOITy4YeHHE aJlu-
MEHTOB).
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Cobbimust — 1OPUINYECKH 3HAYMMBIE OOCTOSTENIbCTBA, MPOTEKAIOIIME TOMUMO BOJIH JIIO/ICH.
CoObITus1 OBIBAIOT A0COMIOTHBIE, KOTOPBIE BOOOIIE HE 3aBHCAT OT BOJIM JIIOAEH (CMEpTh Cymnpyra Kak
OCHOBaHHUE TIpeKpaIieHusi OpayHbIX MPABOOTHOIICHUI), U OTHOCHTENbHBIE — BO3HUKAIOT 1O BOJIE
YeJIOBEKA, a B JAJIbHEUIIIEM CBOEM Pa3BUTHM OT HEE HE 3aBUCAT (COCTOSIHUE POJCTBA).

ITo cpokam cyiecTBoBaHMS OpuaAnYecKre (PaKThl JEIATCSA HA KPATKOCPOUHBIE U JISIIMECS.
Kpamxkocpounwele ropuouueckue ¢paxmul CyIIECTBYIOT HENPOJAOIKUTEBHOE BpeMsi U OJHOKPATHO
MOPOJKAAIOT IOPUAMUYECKHE MTOCTIEICTBUSA (pOKAEHNE peOeHKa, CMEPTh KOTO-JIM0O0 U3 YJIEHOB CEMbBH).
K KpaTKOCpOYHBIM I0pUANYECKUM (DaKTaM OTHOCSITCS KaK COOBITHS, TaK U ISUCTBUSA. [asiuuecst iopu-
Ouueckue goaxmol (TaK HaA3bIBAEMbIE COCTOSIHUS) CYLIECTBYIOT JJIMTEILHOE BPEMs U IIPU 3TOM Iepu-
OIMYECKU MOPOXK/IAIOT PABOBbIE MOCAEICTBUS (CYPYKECTBO, POACTBO, HYKAAEMOCTbD).

Cemeiino-npagogvle cocmosiHusi BO MHOTUX CITy4dasiX TOXKJECTBEHHbI CEMEIHBIM IPAaBOOTHOILIE-
HUAM. Tak, COCTOsIHUE CyTIpYKECTBA O3HAYAeT HATM4Yre OPaYHOrO MPABOOTHOIIEHUSI, COCTOSTHHE POJI-
CTBa MEX/ly POAUTENISIMU U IETBMU — CYILIECTBOBAaHUE POAUTEIHCKOTO MPABOOTHOILLIEHU S (€C/IN POAU-
TEJIM HE JIMIIEHbI POIUTENbCKUX MpaB). [Ipyrue cocTosiHus CyLECTBYIOT HE3aBUCUMO OT CEMENHBIX
MIPABOOTHOIIIEHHUH, HO TIPY OMpeIeSIeHHBIX 0OCTOSITENILCTBAX BBICTYINAIOT B POJIM CEMEHHO-TTPABOBBIX
fopuarueckux aktoB. Hamprumep, B COCTOSIHUM HETPYIOCIIOCOOHOCTH U HYK/IAeMOCTH MOXET Haxo-
JWTHCS] OMUHOKWY I'pakJaHWH, KOTOPBIA He SIBJISETCS CyOhEKTOM CEMENHBIX TTPABOOTHOIICHUI; €CITN
€ B COCTOSIHUM HYKJIA€MOCTH U HETPYHAOCIIOCOOHOCTH HAXOASITCS HECOBEPIICHHOJETHUE JETH, TO
3TO JIEMEHTHI IOPUIMYECKOTO COCTaBa /1J1s BOSHMKHOBEHUsI aJTMMEHTHBIX IpaBooTHoleHui. Cpeau
IOpUIMUYECKUX (PaKTOB-COCTOSIHUIM B CEMEHHOM TpaBe HauOoJee paclpOCTPAHEHHBIMH SIBIISIOTCS
COCTOSIHMS POJCTBA U CYIIPYKECTBA.

PopacTBO — 3T0 KpOBHAas CBSA3b JIM1I, OCHOBaHHAs1 HAa IPOUCX0XKIEHUU OJHOTIO JIULA OT IPYTroro
WM pa3HbIX JIMI] OT OOIIETo MpeaKa. BhIensioT ABe IMHUM pOACTBA: MpsiMyio 1 6okoByio. [Tpu npsi-
MOW JIMHUM POJACTBA OHO OCHOBAHO HA MPOUCXOXKJIEHUHU OIHOIO Jiuia ot apyroro. [Ipamas nunus
POICTBA MOXKET OBITh HUCXOASIIEH — OT MPEAKOB K MOTOMKaM (pOOWTENH, AETH, BHYKU U T. 1) U
BOCXOJISILEH — OT IOTOMKOB K MpefikaM (BHYKH, JA€TH, poauTenu). bokoBast IMHUS poAcTBa UMEET
MECTO, KOTJIa POJICTBO OCHOBAHO Ha MTPOUCXOKAEHUH PA3HBIX JIMI] OT OOIIEro rnpeaka (mpeakos). s
POMHBIX Oparta v cecTphbl OOIIMMU MPEIKaMU SBJISIOTCS OTeIl U MaTh JIMOO OUH U3 poauTenen. Eciu
AETH POXKIAIOTCS OT OOUIMX POAMTENeld, OHM Ha3bIBAIOTCS MOMHOPOAHBIMU. Ecin obumm sBisieTcs
TOJIBKO OJJMH U3 poauTesneit — HeronHoponHbiMu (cT. 14 CK P®). Ecnu get mpoucxonsT ot oo1iero
OTIIa ¥ Pa3HBIX MaTepel, OHU SIBJISIOTCS €qMHOKPOBHBIMU. Kora ob1iast MaTh, HO pa3Hble OTIIBI, IETH
HAa3bIBAIOTCS €JMHOYTPOOHBIMU. B ceMeitHOM IpaBe MOIHOPOJHOE U HETIOTHOPOIHOE POIICTBO UMEIOT
O/IMHAKOBOE I0pUMUECKOe 3HaYeHue. Tak, aJIMMEHTHbIE MTPABOOTHOIIEHHUS] MOTYT BOSHUKHYTh Kak
Me:Ky TIOJIHOPOIHBIMU, TaK ¥ HETIOJTHOPOAHbIMU OpaTbsiMu U cecTpami (cT. 93 CK P®). Hemnoxo-
POIHBIX OpaThEB U CECTep Cle/lyeT OTIMYATh OT CBOIHBIX — JeTel KaXJOro U3 CyMpyroB OT Mpe/bl-
Aymmx OpakoB. MeXay HUMH COCTOSIHUSI POJCTBA HE BO3HUKAET.

B neiicTByiomeM ceMeiHOM 3aKOHOJATENILCTBE MPUIAETCSl IPABOBOE 3HAYEHUE CTENEHU POJI-
crBa. Cmenenv poocmea — 3TO YUACIO POXKIEHWUM, PEAIECTBOBABIIMX BO3HUKHOBEHUIO POJICTBA
JBYX JIMILI, 32 UCKJIIOYEHUEM POXKIEHUS UX mpejaka. Tak, Jefylka U BHYK COCTOSIT BO BTOPOW CTe-
TIEHU POJICTBA, TIOCKOJIbKY JIsI €r0 BO3HUKHOBEHHSI HEOOXOIMMO JJBA POKACHHS IIOMUMO POKICHUS
JEOyIIKH:

1) poxaeHue marepy BHyKa (o4epy JeIyIIKH) U

2) pOXAEHUE CaMOro BHYyKa.

Terst ¥ TUIEMSIHHUIIA HAXOIATCS B TPEThE CTENEHU POJICTBA, TaK KaK €ro BOBHUKHOBEHMIO
MIPEANIECTBOBAJIO TP POKACHHMSI, YUUTHIBAEMBIX MTPU OMpeIeSICHUH CTENeHN POJICTBA!

1) poxnenue TeTu;

2) pokJeHue OTIa WM MaTepy TUIEMSHHUIIBI 1 COOTBETCTBEHHO Opara MM CEeCTphl TETH;

3) poxJeHHe TJIeMSHHUIIBL.
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B cemeitHOM MpaBe 0pUANYECKY 3HAUUMBIM SIBJISIETCSI JIMIIb OJIM3KOE POACTBO, YCTAHOBIIEHHOE
B IIPEAYCMOTPEHHOM 3aKOHOM MOpsAKe. AHAIN3 IEMCTBYIOLIETO CEMEMHOTO 3aKOHOAATEbCTBA IPH-
BOJMT K BBIBOJLY, YTO TIO MPSIMOM JIMHUM YYUTHIBAETCS POICTBO MEPBOM CTETIeHU (POAUTENN U IETH)
Y BTOpPOW CTereHH (aeaynika, 0adylIka U BHYKH), a IO OOKOBOW JIMHUM — POACTBO BTOPOU CTETEHH
(TMOTHOPOIHBIE ¥ HEMOJIHOPOJHBIE OpaThsi U CECTPHI). 3a paMKU OJM3KOTO POIACTBA BHIXOOUT TOJIBKO
3akperieHHoe B cT. 55 CK P® npaBo peGenka Ha oOIeHHE C APYTUMUA POACTBEHHUKAMH TTOMHUMO
ponuTenelt, NeaymKku, 6adyKu, OpaTbeB U CECTEP U COOTBETCTBEHHO MPABO JAPYTUX POICTBEHHUKOB
Ha oOmenue ¢ pedeHkoMm (ct. 67 CK P®). [lepeuens apyrux poacTBEHHMKOB HE OIpe/ieieH, He YKa-
3aHa U CTETIeHb MX POJICTBA C PEOEHKOM.

CBoIiCTBO — OTHOIIIEHUSI MEK/1Y JTIOAbMH, BO3HUKAIOIINE U3 OpauHOro CO3a OIHOTO U3 POA-
CTBEHHMKOB: OTHOIIEHUSI MEXAY CyIIpyrOM M POICTBEHHMKAMM APYroro Cympyra, a TakkKe MEeXIy
posCcTBEeHHUKamu cynpyroB. [Ipu3Haku cBocTBa:

BO3HHKAeT U3 Opaka;

HE OCHOBAHO Ha KPOBHOM OJIM30CTH;

BO3HUKAET MPY HAJIMUMU B )KUBBIX POJCTBEHHUKOB MYXa U (MJIH) KeHbl HA MOMEHT 3aKJIioue-
HUs Opaka.

CBOWMCTBEHHUKU: CBEKOP (CBEKPOBb) — OTell (MaTh) MYyXa; TECTh (Tela) — oTell (MaTh) JKeHbI;
35Th — MY JIOUEPU WJIU CECTPbI; CHOXA (HEBECTKA) — )KEHA ChIHA; MauyeXa — KeHa OTIa 10 OTHOLIEHUIO
K €ro JIETSM OT MPEXHUX OPAKOB; OTYUM — MYK MATe€py IO OTHOIIEHHUIO K €€ AETSIM OT MPEeKHUX
OpaKoB; MACHIHOK — CbIH OJJHOTO U3 CYIPYTOB 10 OTHOIIEHUIO K APYTOMY CYIIPYTY; aJuepuiia — 104b
OJIHOTO U3 CYIPYrOB IO OTHOIIEHHUIO K JIPyroMy CYIpYry; 30JI0BKa — CECTpa My ka; IypuH — Opar
JKEHbI; CBOSTYEHULIA — CECTPA JKEHbI; CBOSIK — MYK CBOSTYCHUIIbI, B PA3rOBOPHOM 3HAUEHUM Ha3bIBa-
eTcst I0OOU CBOMCTBEHHMK. B ceMeitHOM MpaBe peryaupyloTcst TOJIbKO OTHOIIEHUSI CBOMCTBA MEK/Ty
OTYMMOM (Mauexoil) ¥ nachbiHKOM (majuepuiieii). OHO SIBJISIETCS OJHUM U3 OCHOBAHUWI TMOTyUYEHUS
cofIepKaHusl OTYMMOM (Mauexoi) oT cBoux MachkiHKOB (maguepuir) (ct. 97 CK P®). Myx u xeHa,
KaK IMPaBWIIO, HE SIBJISIOTCS poACTBeHHUKaMHU. OHM COCTOAT B OpauyHOM MPABOOTHOIIEHUH, UTO B
TEPMHUHOJIOTMYECKOM 3HAUEHUU TOXKIECTBEHHO CYIPYKECKUM IIPAaBOOTHOILIEHUSIM WU CYIIPYKECTBY.
OnHako BO3MOXKHO 3aKJTIOUeHre Opaka MexXay MYKUMHOU U KEHIMHOW, COCTOSIIIMMU B POICTBEH-
HBIX OTHOINIEHHSX, 32 UCKTIoUeHreM Onu3koro poactsa. Cratbs 14 CK P® ycranapnuBaer 3amper Ha
3aKJII04YeHne Opaka Mexay OJM3KUMH POJCTBEHHUKAMU: POIUTENSIMU U IETbMH, JeTyIIKON (6a0y1I-
KOI1) ¥ BHYKaMH, MOJTHOPOIHBIMU ¥ HETIOJTHOPOIHBIMU OpaThsIMU U CECTPaMH. DTOT MepeyueHb SBJIs-
eTCs MCYEPIBIBAIOIINM, CJIeJOBATeIbHO, OOKOBOE POJCTBO TPEThel M TOCNIEAYIONIeH CTeleHel He
SIBJISIETCS IPETIITCTBUEM K 3aKToueHunIo Opaka. Kak yxe orMedasnock, Takoe poIcTBO He MMEeT Mpa-
BOBOI'O 3HAYEHUSI B CEMEMHOM ITpaBe.

ITo mpaBoBBIM MOCTEACTBUAM IOpUIMYECKUE (DAKTHl B CEMEMHOM IIpaBe MOApa3/EIsIoTCs Ha
IATh BUJIOB: ITPABONOPOKAAIOLINE, IPABOU3MEHSIONINE, ITPABO MPEKpallaloye, PaBoIpensTCTBY-
I0LI1E, TIPaBO-BOCCTAHAB/IMBAIOLINE.

IIpaBonopo:kaanue — opuandYecKue (hakThl, HACTYIUIEHHE KOTOPBIX BJIEYET 32 COOOM BO3-
HUKHOBEHHE CEMEHBIX MPABOOTHOILICHUH (pokaeHNe peOeHKa, 3aKIoueHrne Opaka, yCTaHOBJICHUE
OTIIOBCTBA).

IIpaBousMeHsIomue — OpUIMYECKUe (PaKThl, C KOTOPHIMA HOPMBI JIEHCTBYIOLIETO CEMEN-
HOT'O 3aKOHOJATEJIbCTBA CBSI3BIBAIOT U3MEHEHNE CEMEWHBIX MPaBOOTHOIIEHUI. B 6paynom goroBope
CYNpYTY BIIpaBe U3MEHHUTh YCTAHOBJICHHBIN 3aKOHOM PEXHM COBMECTHON COOCTBEHHOCTU MIMYIIE-
cTBa, HaxuToro B O6pake (ct. 34 CK P®).

IIpaBonpekpamarmue — OpUJUUecKue (pakThl, C HACTYIUIEHUEM KOTOPBIX HOPMBI CEMEN-
HOT'O TpaBa CBS3BIBAIOT MPEKPAIEHHE CEMEUHBIX MMPABOOTHOUIEHUI (CMEPTh OIHOTO U3 CYIPYrOB
WM OOBSIBIICHHE €T0 YMEPIINM BJIEUET MpeKpalieHre CynpyKeCKOro MpaBOOTHOIIEHHS).

IIpaBonpensiTcTByOmMe — 0pUAMYecKre (DaKThl, HATMYNE KOTOPBIX MPETATCTBYET Pa3BuU-
THIO IPAaBOOTHOILIEHHUSI B COOTBETCTBUM C BOJIEH OJHOTO U3 €ro yyacTHUKOB (coracHo cr. 17 CK P®
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MYk He UMeeT MmpaBa 0e3 coriacus KeHbl BO30YKJaTh €0 O paCTOpKeHUU Opaka BO BpeMs Oepe-
MEHHOCTH KEeHBI M B TE€UEHHE T0/1a TI0CTIe POKJIeHUsI peOeHKa HU B 3arce, HA B CyJIe).

IIpaBoBoccTaHaBINBaKOIINeE — IOPUANYECKUE (DAKTHI, C HACTYIIJIEHMEM KOTOPBIX 3aKOH CBSI-
3bIBa€T BOCCTAHOBJICHHE TPaB M OOs3aHHOCTEW, paHee YTPayeHHbIX CyOBEKTOM CEMEHHOro Tmpa-
BOOTHOIIEHUS (BOCCTAHOBJIEHHE B POOMTENbCKUX IpaBax). ClieqyeT OTMETHTh, YTO I0PUANYECKUe
(pakTBl MOTYT OIHOBPEMEHHO MOPOXKIATh HECKOJIBKO MTPABOBBIX MocneAcTBuid. Hanpumep, perenue
00 OTMEHEe yCHIHOBJIEHHSI SIBJISIETCSI MPABOIPEK PAIIAOIIUM I0PUANIECKUM (DAKTOM ISl OTHOIIEHHIA
T0 YCBIHOBJICHUIO ¥ IPABOBOCCTAHABIIMBAIOIIMM JIJIS1 POAUTEIHCKOTO MTPABOOTHOIICHHUS.
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§ 6. Cpokn B cemeitHoM npase. ickoBasi 1aBHOCTDb

BonpIIMHCTBO ceMeNHbIX TPABOOTHOIIEHHUH SABJIAIOTCS AIALIMMUCSA U HE UMEIOT YETKUX Bpe-
MEHHBIX T'paHull. BmecTte ¢ TeM MHOrAa ceMeiiHoe MpaBo CTABUT BOZHMKHOBEHUE, U3MEHEHUE, Ipe-
KpallleHue OTIEJIbHBIX CYOBEKTUBHBIX MpPaB M 0OS3aHHOCTEH B 3aBUCUMOCTh OT OIpEeIeHHBIX
MOMEHTOB WJIM NeprooB BpeMeHu. OmpefesieHne cpoka MOKHO c(hOpMY/IMpOBaTh HA OCHOBAaHUU
cr. 190 'K P®. Cpok — 3T0 onpeesieHHbIi MOMEHT WA OTPE30K BPEMEHH, C HACTYIJICHUEM WU
MCTEUYEHHEM KOTOPOIO 3aKOH CBSI3bIBAET OIpe/ie/IeHHbIE TPaBoBbIe nociencTsust. 13 atoro onpene-
JIeHUs1 CJIeAyeT BBIBOJ O TOM, YTO CPOK IO CBOEW MPaBOBOW MPUPOJE — 3TO I0PUANYECKUI (PaKT. A
TIOCKOJIBKY BpeMsI — 3TO OObEKTHBHAsI KAaTeropusi, He 3aBHCSINAsl OT BOJIM U CO3HAHUS JIOJEH, TO
CPOK OTHOCHUTCSI K COOBITHSIM KaK OJHOW M3 Pa3sHOBUIHOCTEW IOPUINYECKUX (DAKTOB MO BOJIEBOMY
MpU3HaKy. B ceMeliHOM 3aKOHOAATENbCTBE, B OTJIMUKE OT I'PaKAaHCKOTO, HET OTAEIBHOIO MHCTUTYTA
cpokos. IIpaBuia o cpokax conepxkarcs B CTaTbsIX, PETYIMPYIOIIMX Pa3IMuHbe CEMEIHbIE OTHOLIE-
Hus, 32 uckioueHueM ct. 9 CK P®, perlameHTHpyloleil npruMeHeHUe NCKOBOM JaBHOCTH K ceMeil-
HBIM OTHOIIeHUsAM. Kiaccudukanuys cpokoB B Hayke CEMENHOTrO IpaBa MPOBOAUTCS MO PA3IUYHBIM
ocHOoBaHUAM. Tak, B.A. PsceH1ieB BbIIEIISI CEAYIOIIUE BUbl CPOKOB:

CPOKHU CYILIECTBOBaHU S UMYILIECTBEHHBIX CEMENHBIX ITPaB (IIpeceKaTesibHble CPOKH): TaK, TPaBO
Ha AJIMMEHTHI Ha COAEpKaHNe HECOBEPIIEHHOJIETHUX JIETeH COXpaHseTCs JO JOCTUKEHH S UM BOCEM-
Ha/IIATUJIETHETO BO3PacTa;

CPOKM OXUIaHUsl (MCTIBITaTeNIbHBIE) — CPOKH, 10 UCTEUEHUsI KOTOPHIX HE MOTYT OBITh COBEp-
IIIeHBI OT/IEJIbHBIE CEMEUHO-TTPaBOBBIe aKThI: coracHo 1. 1 cr. 11 CK P® 3aksmovyenue Opaka mpous-
BOJUTCS IO UCTEUEHUH MECSTYHOTO CPOKa CO JHS TO/1auu 3asIBJICHUS] B OpPraHbl 3arca;

CPOKH, JI0 HACTYILJIGHHUSI KOTOPBIX HE JOIMYCKAETCsl BOSHUKHOBEHHUE OMpe/Ie/IeHHbIX TIPaB U 00si-
3aHHOCTEW: OMEKYHaMHU W TOMEUYUTEISIMU MOTYT OBITh TOJIBKO COBEPIIEHHOJETHUE JIeeCIIOCOOHBIE
quna (m. 1 ct. 146 CK P®);

MUHHMAJTBHBIE CPOKH BBITIOJTHEHH ST JIUIIOM CEMENHO-TIPABOBOI 00SI3aHHOCTH B KaYeCTBE YCIIO-
BUSI BOSHMKHOBEHHS y TOTO JIMLAa UMYILLECTBEHHOIO IIpaBa: Tak, €CJIM OTYMM WJIM Madyexa Hajjiexa-
UM 0OPA30M BHITIOTHSLIM CBOU 00SI3aHHOCTH 110 BOCIIUTAHUIO U COACP/KAHUIO MACBIHKOB U TIaUePUII
HE MeHee ISTH JIeT, OHM IPUOOPETAIOT MPABO HA MOTyYeHUE aTUMEHTOB OT TACHIHKOB, TTaquepuI] (T1.
1 cr. 97 CK P®);

CPOKH, B T'paHMLAX KOTOPbIX ONpE/eICHHbIE I0pUanUecKre (hakThl BJIEKYT BO3HMKHOBEHHUE
CeMEMHBIX TPABOOTHOIIEHUI: IIPaBO TPeOOBATh MTPEIOCTABIIEHH S AJTMMEHTOB B Cy/1eOHOM MOPSIAKE OT
OBIBIIIETO CYIpyra UMeeT HYXAAIOIIUICS CYIPYT, €CJIM OH JOCTUT IEHCHOHHOTO BO3pacTa He Mo3/IHee
YeM uepes MSTh JIeT C MOMEHTa pacTOpKeHust Opaka v CYyIpyTry COCTOSUIM B Opake JAJMTeIbHOE BpeMst
(m. 1 ct. 9 °CK P®D);

CPOKHM, YCTaHOBJICHHbIE JIs1 BBIIIOJIHEHUSI 0OS3aTeNbHBIX NEWCTBUI IpakAaHaMU U rocyaap-
CTBEHHBIMH OpPraHaMu: B COOTBETCTBHH C I1. 2 cT. 25 CK P® cyn 00s13aH B TeueHue Tpex THew co THS
BCTYIUIGHUS B 3aKOHHYIO CUJTy PEIleHUsI Cyla O PACTOPKEHHM Opaka HarlpaBUTh BBHIHCKY U3 3TOTO
peleHrs B OpraH 3arca 1o MecTy roCyAapCTBEeHHON pervcTpalyy 3aKJII0YeHus Opaka.

A.M. HeuaeBa noapasziessieT Bce CEMEMHO-IPAaBOBbIE CPOKM HA JIBE I'pymiibl. B mepByio oHa
BKJIIOYAET CPOKU CYIIECTBOBAHUS MPaB M OOSI3aHHOCTEH, BO BTOPYIO — Pa3pellTelibHbIe, 3apeTH-
TeJIbHbIe U 00sI3bIBaIONIME CPOKH. K mepBoil rpymme OTHOCATCS, HAPUMEP, CPOKH CYIIECTBOBAHUS
ATMMEHTHBIX TpaB 1 00s13aHHOCTe, peaycMoTperHsbie B cT. 80, 89 CK P®. B uucne paszpemmresns-
HBIX CPOKOB, B YaCTHOCTH, BbIJIEJISIOTCS:

MECSIYHBIM CPOK, MO UCTEYEHUH KOTOPOIo CO AHS MOJAuM 3asBJIE€HUS B 3arc MpPOU3BOAUTCS
perucrtpanus 6paka (1. 1 ct. 11 CK P®);

MECSYHBI CPOK C MOMEHTA T0/Iauy B 3arc 3asiBJICHUSI O PACTOpKeHUH Opaka, HeOOXOAUMBII
st pactopkenust Opaka (1. 3 cr. 19 CK P®);
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TPEXMECSIYHBIA CPOK, TI0 MCTEUYEHUH KOTOPOTO CO JIHS TMOCTAHOBKM HECOBEPIIEHHOJETHETO
peOeHKa Ha IIeHTPAIM30BAHHBIN yUeT JOMyCKaeTcs nepeaaya peOeHKa — POCCUICKOTO TpakJaHnHA
Ha YCHIHOBJIEHME MHOCTPAHHBIM I'PaKJAHUHOM WJIM JIUIIOM 0€3 IrpakAaHCTBa, HE SIBJISIONIMMUCS €ro
poactBeHHukamu (1. 3 cr. 124 CK P®).

3anpeTuTesnbHble CPOKU — ITO:

TOAWYHBIN CPOK TOCTe poXJeHUsl peOeHKa, B TeUeHHe KOTOPOro 3amperiaercsi Oe3 cornacus
’KeHbI BO30YXIaTh Jieyio 0 pactopxkeHun opaka (cr. 17 CK PO);

IIECTUMECSTYHBINA CPOK CO JIHSI BBIHECEHU s PEIISHHS Cy/la O JIMILEHUH POIUTENbCKUX MPaB, /10
WCTEUeHHsI KOTOPOTO He JIOMyCKaeTcsl yChiHOBIeHHe pederka (1. 6 cr. 71 CK P®).

O06s13bIBAIOIINE CPOKU:

IIECTUMECSTYHBIN CPOK, TI0 UCTEUYEHUM KOTOPOTO MOC/IE BHIHECEHUS PEellleHrs cyJa 00 OrpaHu-
YEHUM POAUTENBCKUX MPaB OpraH ONEKH U MONEYUTENbCTBA 00s3aH MPEIbSIBUTh UCK O JIMIICHUH
POIUTENILCKHX TIPaB, €CIIM POAUTENIN HE U3MEHST CBOETO MOBEIeHHsI, MOCTYKUBIIETO OCHOBAaHUEM
IJ1sl OTpaHUYEHUs1 poauTeIbcKux rnpas (1. 2 cr. 73 CK P®);

CEeMUHEBHBIN CPOK TOCjie OTOOpaHus peOeHKa y pomuTesiel Py HeTloCPEeICTBEHHON yrpo3e
ero )KM3HH U 3[J0POBbIO, B TEYEHHE KOTOPOTO OPraH OMEKH M MOMEeUNTENILCTBA 00s13aH 00OpaTUTHCS B
CYJl C UCKOM O JIMIIICHUW POAUTENICH POJUTENILCKUX MpaB Wi 00 ux orpanndenuu (m. 2 cr. 77 CK
PO).

MO’XHO Tak:ke KJIaccu(pUIMPOBaTh CPOKU B CEMEHOM TIpaBe B 3aBUCUMOCTH OT TOTO, KEM OHH
YCTaQHOBJICHBI:

CPOKH, MPEeTyCMOTPEHHBIE 3aKOHOM, — BCE CPOKH, YKa3aHHBIE B BBILICTIPUBEICHHBIX KJIACCH-
pukaumsx;

CPOKH, YCTAaHOBJICHHBIE CyIOM. TaK, B3bICKMBast JIMMEHTHI 32 TIPOLIEAIINIA IEPUOL B Ipeesiax
TPEXJIETHETrO CPOKA, CY/] YCTAHABIMBAET KOHKPETHBIH MEPUOI, 32 KOTOPBII IIPOU3BOJUTCS B3bICKAHUE
(m. 2 ct. 107 CK P®);

CPOKH, YCTAaHOBJICHHBIE YYACTHUKAMM CEMEHHBIX IPABOOTHOIICHU. BbiieieH1e TaKnX CPOKOB
CTaJI0 BO3MOXHBIM Tociie 3akperuienns B CK P® Gpaunoro noroBopa, cormaiieHust 00 yruiare aam-
MEHTOB W JIOroBOpa O Tepeiadye pedeHka Ha BocnuTaHue B ceMbio. B myHkre 2 cr. 42 CK P® cka-
3aHO, YTO MpaBa U 0OSA3aHHOCTH, MPETYCMOTPEHHbIE OpPaYHbIM JOTOBOPOM, MOTYT OrPaHMUMBATHCS
orpezienieHHbIMH cpokamu. B cootBerctBuu ¢ 11. 2 c1. 104 CK P® cTopoHs! B cormnarieHny 00 yraTe
ATMMEHTOB OMpPeesIsIOT CPOK yIulaThl. PeOSHOK mepesaeTcsi Ha BOCIIMTAHUE B IPUEMHYIO CEMbIO Ha
CPOK, TIperycMOTpeHHbIl goroopoM (1. 1 ct. 151 CK P®).

B cemeitHOM 3aKOHOAATENLCTBE HE 3aKPEIUIEH MOPSIOK ONpeieieH!s1 CPOKOB. B JaHHOM city-
yae BO3MOXHO cyocuauapHoe npumenenue ct. 190 'K P®, B koTopoil ycTaHOBJIEHO, YTO CPOKH
MOT'YT OTPEAENSITLCS KaTeHIApHOH JaTOl, UCTeUeHNeM Meproa BpeMeHH, yKa3aHueM Ha COObITHE,
KOTOPOE JOJKHO Hen30e:KHO HACTYIHTh.

[Topsok ucurcnenus: CpoKOB KaJeHAAPHOM JaTol UCIIONb3YeTCs B COMVIAIEHUSIX (Harpumep,
CTOPOHBI B CBOEM COIJIAIIIEHUH MOTYT OIPE/IENTUTh KOHKPETHOE YMCIIO KakKIOro Mecsla, Korjaa Oyner
MIPOM3BOIUTHLCS yIUIaTa aTMMeHToB). [Ipy paccMOTpeHnu Bompoca o KJIacCU(pUKAIMU CPOKOB ObLITH
MIPUBEAEHBI IPUMEPBI UCUUCIIEHUS] CPOKOB TAKMMHU NEPUOAAMU BpEMEHH, Kak roasl (cr. 17, m. 2 cT.
97, n. 2 cr. 107 CK P®), mecsmpr (. 1 cr. 11, m. 3 cr. 19, n. 3 cr. 124 CK P®), nam (1. 3 crT.
27, n. 2 cr. 48, n. 5 cr. 7 °CK P®). Nmeer mecTo B ceMEHOM IpaBe U UCUMCIIEHUE CPOKA ITyTeM
yKa3aHus Ha COOBITHE, KOTOPOE JIOKHO Hen30exHO HAacTynuTh: B €T. 17 CK P® cpok ucuncnsercs
BpeMeHeM OepeMEHHOCTH KEHBI, UTO MPEIoNaraeT Takoe Hem30ekHOe COOBITHE, KaK TIpeKpalieHre
OepeMeHHOCTH.

Onpenenenue Havyada U OKOHYAHHMS CPOKa MMEET BAXHOE 3HAUCHUE TMPU €ro MCUYUCIICHUH.
Yarne Bcero /15l onpejiesieHrst Hayasla TeYeHs CPOKa B CEMEHHOM ITpaBe UCTIONb3YIOTCSI OTCBUIKH K
KaKOMY-JINOO COOBITHIO WU JISHCTBHIO: poxaeHue pederka (cr. 17, 89, 9 °CK P®), nonaua 3assiie-
HUS B COOTBETCTBYIOIIME KoMIleTeHTHble opransl (11. 1 cr. 11, . 3 c1. 19 CK P®). CortacHo cr. 191
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'K P® Teuenue cpoka HauMHaeTCs Ha CIEAYIOIIMI JEHb MOCIe KaJIeHJapHOM AaThl MJIM HACTYIUICHUS
COOBITHSI, KOTOPBIM OIpEJIeNIeHO ero Hadano. Tak, ecnu pebeHok poamics 10 oktsaops 1998 r., To
TOIUYHBIN CPOK, TpeaycMoTpeHHbiil ¢T. 17 CK P®, Hauner Teus ¢ 11 okTsa0ps 1998 r. u ucreuer 11
oKTsI0pst 1999 1., Tak Kak 1o npaBuiaaM 11. 1 ct. 192 'K P® cpok, ucunciisieMslii ToqaMu, UCTeKaeT
B COOTBETCTBYIOIIMIA MECSI] U YUCIIO MOC/IEHEro rojia cpoka. Cpok, UCUMCIISIEMbI MeCsIllaMu, UCTe-
KaeT B COOTBETCTBYIOIIEe YKCIIO MOCeAHero Mmecsia cpoka (1. 3 cr. 192 T'K P®).

B otume ot CpoKOB CYIIECTBOBAHUS CEMEUHBIX MpaB U 00S3aHHOCTEN, CPOKU UCKOBOM J1aB-
HOCTH YCTaHOBJIEHBI JIJIS1 3alUThl 3AKOHHBIX IpaB yYaCTHUKOB ceMeiHbIX npaBooTHomeHud. B CK
P® nckoBoii JaBHOCTH TIOCBSAIIEHA CT. 9, B 1. 1 KOTOPO¥ 3aKperuieHo ooIIee MpaBuiio, 4To Ha Tpedo-
BaHUsI, BBITEKAIOIINE U3 CEMEWHBIX OTHOILIEHUI, UCKOBasi JABHOCTb He pacrpocTpaHsercs. Mckimo-
YEHUEM SIBJISIIOTCS CIIydyau, KOIJla CPOK 3allluThl HapyleHHoro npasa ycraHosjieH CK P®. [TyHkr 2
cr. 9 CK P® HOCHUT OTCBHUIOUHBIN XapaKTep, YCTaHAB/IMBasi, YTO IPUMEHEHUE UCKOBOW JTaBHOCTU K
CEeMEUHBbIM MTPABOOTHOIIIEHUSIM ocyecTBisieTcs 1o npasuiam ['K P®. B cemeiinom npase He conep-
JKUTCs OTpeiesieHrs1 UICKOBOM JTaBHOCTH. OHO faHo B cT. 195 'K P®, kotopast ycraHaBIuBaeT, 4to
VICKOBOW JaBHOCTBIO PU3HAETCS CPOK JIs1 3AILMTHI [IpaBa MO UCKY JIMILIA, TPAaBO KOTOPOTO HAapYyLIEHO.
Takum 00pa3oM, B TEUEHHE CPOKA MCKOBOW JABHOCTU CyJ OOIIEH IOPUCAVKIMK 3alUINAeT Hapy-
IIIEHHOE TIPABO CYObEKTa CeMEMHBIX OTHOIIEHUH, €CJIM CPOK TS 3aIMThl HAPYIIIEHHOTO TpaBa ycTa-
HoBJieH CemeiHbIM KoziekcoMm P®. CrietyeT moqyepkHyTh 3HaUeHHE UCKOBOM JIABHOCTH B CEMEHHOM
TpaBe.

MHcTuTyT NCKOBOM JABHOCTH:

CTaOMIM3UPYET B3AMMOOTHOIIICHUSI YYACTHUKOB CEMEHHBIX OTHOIICHUH;

yCTpaHseT HEeOINPEIeICHHOCTh B OTHOILIEHUX IyTeM KOHKPETU3ALUU B Cy/e BXOIAIIMX B UX
coziepXkaHue MpaB U 00s13aHHOCTEN;

CIOCOOCTBYET Ha/AJIekKaIlIeMy OCYIECTBICHUIO CEMEMHBIX MpaB U 0OSI3aHHOCTEH;

oOecrieurBaeT cCOOMpaHue ¥ MPEJCTaBIeHre B Cy/l OObEKTUBHBIX JIOKA3aTeIbCTB 10 CEMEHHO-
IIPaBOBOMY CIIODY;

o0JieryaeTr ycTaHOBJIEHHE OOBEKTUBHOM UCTHHBI T10 JENY; CIIOCOOCTBYET BHIHECEHHIO MTPABUIIb-
HBIX PELICHUH 110 JIey.

B coorserctBuu ¢ 1. 2 cr. 9 CK P® npumeHeHne UCKOBOI JaBHOCTH K CEMEMHBIM IPaBOOT-
HOUIEHUsIM ocyllecTBisgercs no npasuiam ctr. 198-200 u 202-205 I'K P®. CyTtb 3THX ITpaBU CBO-
OUTCS K CJIEYIOLEMY:

CPOKH MCKOBOM JaBHOCTH U TMOPSIOK UX UCUHCIICHUsI HE MOTYT OBITh U3MEHEHBI COIIAIlIeHUEM
cropoH (1. 1 ct. 198 'K P®d);

TpeOOBaHus O 3allMTe HAPYIIEHHOTo MpaBa MPUMEHSIIOTCS K PACCMOTPEHHIO CYIOM He3aBU-
CHMO OT UCTE€UYEHHUs CpOKa UCKOBOM MaBHOCTH (1. 1 cT. 199 'K P®d);

Cy[l IIPUMEHSIET UCKOBYIO JTaBHOCTb TOJIBKO IO 3asIBJICHUIO CTOPOHBI B CIIOPE, CAEJIAaHHOMY J10
BbIHECEHU S cyoM peutenus (1. 2 ct. 199 I'K P®);

HAyaJIOM TEUEHUs CpOKa MCKOBOW JABHOCTH SIBJISIETCA JIE€Hb, KOT/A JIMLO Y3HAJIO WM JOIKHO
OBbLIO y3HATh O HapymeHur cBoero mnpasa (1. 1 ct. 200 'K P®). Eciiu cpok MCKOBOU JaBHOCTH yCTa-
HosJieH B HopMe C K P®, 10 ero reuenne HaunHaeTcsi CO BpEMEHH, YKA3aHHOTO B CTaThe;

OCHOBaHM$ IPUOCTAHOBJIEHU S, IEPEPBHIBA U BOCCTAHOBJIEHU I UCKOBOW JABHOCTH YCTAHOBJIEHBI
B cT. 202, 203, 205 I'K P®.

CemeiinbiM KofiekcoM P® ycTaHOBIIEHBI ClieyIole CPOKU UCKOBOM JIaBHOCTH:

CYIpPYT, Yb€ HOTAPUAJILHO YIOCTOBEPEHHOE COITIaCHE Ha COBEpPILEHHE CAEIKHU MO pacropsike-
HUIO HEABUKUMOCTBIO U CIIEJTKH, TpeOyIoIIel HOTapuaIbHOTO YAOCTOBEPEHHS U (M) PETUCTPALN B
YCTaHOBJIEHHOM 3aKOHOM TIOpsiIKe, He ObLIO MOTy4YeHO, BIpaBe TpeOOBaTh MPU3HAHUS CIICJIKU HeleH-
CTBUTEJILHOW B CyIeOHOM TOPsIAKE B Te€YEHHE T0fla CO THS, KOTIa OH Y3HAJ WM JIOJKEH ObLT y3HATh
o coBepiieHnu qaHHou caenku (1. 3 cr. 35 CK P®);
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TPEXJIETHUI CPOK MCKOBOW JABHOCTY IPUMEHSIETCS K TPeOOBAaHUSIM CYITPYTOB O pasjiesie oorie-
cyrnpyxeckoro umyiiecrsa (1. 7 cr. 38 CK P®);

CTIEIMAJIbHBIN CPOK MCKOBOW JJABHOCTH TI0 MICKaM O IMPU3HAHUU OPAYHOTO IOTOBOPA HEJICHICTBH-
TeJIbHBIM ycTaHOBJIEH B I1. 1 ¢T. 44 C K Pd nocpeactBoM npuMeHeHH s OTChIJIOYHOM HOpMBI. B myHKTe
1 cr. 44 CK P® ckazaHo, 4TO OpayuHbIid IOTOBOP MOXKET ObITh IPU3HAH CYIOM HENeUCTBUTEILHBIM
MOJTHOCTBIO WJIM YaCTUYHO MO OCHOBaHUSAM, npeaycMoTpeHHbM 'K P® nns HeneitictBuTensHOCTH
cnenok. B cratee 181 I'K P® cpok rckoBo#i JaBHOCTH 110 TPEOOBAHUSIM O MTPUMEHEHUH MOCIIeICTBHIA
HEJeCTBUTEIbHOCTH HUYTOXKHOM CIIEJIKM YCTAaHOBJIEH B IECATH JIET, & 10 TPEOOBAHUSM O TPU3HAHUM
OCIIOPUMOM CIEJTKY HEeJEMCTBUTEIBHON U O IPUMEHEHUH TIOC/IEICTBUN ee HeIEUCTBUTEIbHOCTH — B
OJIVH TOfI.
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KoHTpoJIbHBIE BONIPOCHI

1. Yto Takoe cemeriHoe MpaBo?

2. laiiTe onpenesieHUe MOHATHUIO «IIPEIMET CEMENHOTO MpaBa.
3. Uro Takoe MeToj ceMerlHoro mpasa?

4. KakoBbl OCHOBHBIE IIPUHIIMITBI CEMENHOTO paBa?

5. Yto npeacraBisioT codoi opuarndeckue (pakThl B ceMeitHOM TpaBe? KakoBbl X 0cOOEHHO-

cru?

6. OxapakTepusyiTe CpOKU B CEMEMHOM mpaBe. UTO Takoe MCKOBasi IaBHOCTh B CEMEWHOM

npage?
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TecTnbl

1. CemeiiHoe 3aKOHONIATEILCTBO YCTAHABIIMBAET U PETyJIUpPYeT:

a) YCJIOBUSI ¥ IOPSIIOK BCTYIUIEHUS B Opak, MpeKpaleHus Opaka v MpU3HaHUsI €r0 HeJIeCTBU-
TEJIbHBIM;

0) JIMYHBIE HEUMYIIIECTBEHHbIE M UMYIIIECTBEHHBIE OTHOIIECHUS MEX/1y WICHAMH CEMBbH;

B) (DOPMBI U MOPSAJIOK YCTPOWCTBA B CEMBIO JIETEH, OCTABIIUXCS O3 MOoTeUeHNsT POIUTENIeH;

I') BCE, YKA3aHHOE B I1. «@» — «B»;

1) BCE, YKa3aHHOE B I1. «a» U «O».

2. PerynupoBaHue CEMEWHBIX OTHOIIEHUI OCYIIECTBIISIETCS] B COOTBETCTBUY C TIPUHIIUTIAMM:

a) JOOPOBOJILHOCTH OPayHOTO COI03a MYKUMHBI U KEHIIIUHBI;

0) paBeHCTBa MpaB CYMPYroOB B CEMbE;

B) pa3pelleHrsi BHYTPUCEMEWHBIX BOIPOCOB MO B3aMMHOMY COIJIACHIO;

I') IPUOPHUTETA CEMEHHOTO BOCIIUTAHUS JIeTel, 3a00ThI 00 MX OJIArOCOCTOSIHUU U Pa3BUTHH;

1) obecriedeH s IPUOPUTETHOM 3aIUTHI ITPAB U MHTEPECOB HECOBEPILIEHHOJIETHUX U HETPY/IO-
CIIOCOOHBIX YJIEHOB CEMBU,

€) BCE, YKa3aHHOE B II. «a» — «B»;

) BCE, YKA3aHHOE B II. «a» — «JI».

3. Cembs — 3710:

a) 00beIMHEeHUe, KaK MPaBIJIO, COBMECTHO TIPOXKUBAIOIIMX JIUI, CBSI3aHHBIX B3aMMHBIMU TIpa-
BaMHM M OOS3aHHOCTSIMH, BO3HHUKAIOIIUMHU M3 Opaka, pPOJCTBA, YCHIHOBJCHUS WA WHOU (hOPMBI
YCTPOWCTBA AETeW Ha BOCIIUTAHUE B CEMBIO;

6) oObenMHEHNe COBMECTHO MPOXKMBAIOIIMX JIMI, CBS3aHHBIX WCKIIIOYUTESHHO B3aMMHBIMU
MpaBaMu ¥ OOSI3aHHOCTSIMU;

B) 00bEAMHEHNE COBMECTHO MPOKUBAIOLIHX JIMII, CBS3aHHBIMU IPaBaMU U 0OSI3aHHOCTSIMU 110
BOCIIUTAHUIO JIETEN.

4. TIpeameTroM ceMeNHOTO MpaBa SIBJISIOTCS:

a) OOIIECTBEHHBIE OTHOIIIEHHSI, BO3HHUKAIOIIHE U3 Opaka, KPOBHOTO POICTBA, MIPUHSATHS JIeTei
Ha BOCITUTAHUE B CEMBIO;

6) oO1IecTBeHHbIE OTHOIIEHH S, BOSHUKAIOIINE UCKITIOYUTETHHO 13 (haKTa 3aKJI0ueHHs] Opaka;

B) OOIIECTBEHHbIE OTHOIICHHUsI, BO3HUKAIOIIME M3 KPOBHOTO POJCTBA M MPHUHATHUSA JeTed Ha
BOCITUTAHUE B CEMBIO.

5. OcoOeHHOCTSIMU I03BOIUTEIbHO-UMIIEPATUBHOTO METOA CEMEHHOTO MpaBa sSIBJISIOTCS:

a) IOPUINYECKOE PABEHCTBO YYACTHUKOB CEMEMHBIX IIPAaBOOTHOILIEHUA;

0) aBTOHOMMSI BOJIM YUYACTHUKOB CEMENHBIX ITPABOOTHOIICHHIA;

B) YCHJICHUE AUCTIO3UTUBHOIO Havyajia B CEMEMHO-TIPAaBOBOM PEry/IMpOBaHHUM;

I') MHAWBU/IyaJIbHOE CUTYAIITMOHHOE PEry/IMpOBaHUE;

1) BCE, YKa3aHHOE B II. «a» — «I»;

€) BCe, YKa3aHHOE B 1. «0» U «B».
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I'naBa 2 CucremMa U HCTOUHHUKH CeMENHOro nmpasa

§ 1. Cucrema ceMeiHOro nNpaBa

B coorserctBun co cr. 72 Koncrurynuu P® cemeliHOe 3aKOHOAATEIbCTBO HAXOOUTCS B COB-
MecTHOM Befienun Poccuiickoit ®enepanun u ee cyObeKToB, uTo 3akpervieHo u B 1. 1 cr. 3 CK P®.
CemeiiHoe 3akoHOfaTebCTBO BKIoYaeT B cedst CK PO, npyrue deaepasbHble 3aKOHbI, IPUHUMAE-
mble B coorBeTcTBIM ¢ CK P®, a takxke 3akoHbl cyobekToB PP. C yueTtom riiaBeHCTBYyIOIIEH ponu
Koncturynum P® B npaBoBon cucreme Poccun Bece 3aKOHBI M MHBIE IPABOBBIE aKThl, IPMHAMAE-
mble B Poccmiickoit dezepatuy, B TOM YMCiIe W MO BOMPOCaM PEryJMpOBaHUs OpauHO-CEMEHHBIX
OTHOIIIEHUH, HE JOJDKHBI TPOTUBOPEUYMTH NosokeHusAM Koncrurynnm P®. OCHOBHBIM HCTOYHUKOM
CEMEHOro npapa, «CepALEBUHON» BCEro OOLIMPHOrO MaccuBa JEHUCTBYIOIIET0 CEMEHHOro 3aKOHOIa-
TeNbCTBa, sBjsieTcss CemeiiHblil kogeke P®, kotopsrit 6bu1 npunsT [ocynapcrBennon dymoit Pene-
panpHoro Coopanust P 8 nexadpst 1995 r. 1 BeTynuil B 3aKOHHYIO CHUTY (32 HCKJTIOYEHHEM OT/IETb-
HBIX NoJIokeHun) ¢ 1 mapra 1996 r.

CK P® Bkmmouaer B ceds 170 crateit u cocrout u3 8 pasnenoB («OOmIMe MONOKEHUs»;
«3akJTioueHue 1 rpekpaiieHue opakar»; «[IpaBa u 00s3aHHOCTH CynpyroB»; «[IpaBa n 00s3aHHOCTH
ponMTeNeil u ieTeii»; «AJIMMEHTHbIE 00sI3aTebCTBA YWIEHOB CEeMbU»; «POpPMBI BOCIIUTAHMS JIETEH,
OCTaBIIMXCS Oe3 TorneueHus: poauTenei»; «[IpruMeHeHre ceMeHOro 3aKOHONATENILCTBA K CeMeii-
HBIM OTHOIIIEHUSIM C y4aCTUEM MHOCTPAHHBIX TPaXJaH U JIUT 0e3 rpakJaHCTBa»; «3aKIIOUNTEIbHbIE
nosnoxeHus»), B Hopmax CK P® 3akpernuieHsl 1eMOKpaTHUYeCK1E PUHLIMIIBI IOCTPOEHUS CEMENHBIX
OTHOIIIEHUU, FAPAHTUM 3aLLUTHI IpaB U UHTEpecoB WieHOB ceMbu. B CK P® yureH onbiT npumeHe-
HUS 3aKOHOZIATENIbCTBA O Opake U ceMbe (B yacTHOCTH, KoBC 1969 r.), HOpMBI ceMEeHHOro 3aKOHO-
JaTeIbCTBA 3apyOeKHBIX TOCYJAPCTB, a TAKXkKe MPEJIOKEHNUs], BbICKA3aHHBIE B IIPOLIECCE MOATOTOBKH
npoekra CK P® yyeHbIMH, TpakTHUECKUMU paOOTHUKAMU, OpraHaMy 3aKOHOJATEIbHOM U UCTIONHU-
TEeJIbHOU BJIaCTU CyOBEKTOB PO.

CK P® oxBaTbIBaeT IIMPOKUI KPYT CEMEMHBIX OTHOLLIEHUI, BMELIATEIbCTBO I'OCYAapCTBa CBE-
JEHO JI0 Pa3yMHOT'O MUHMMYMa, BBEIEHO JOTOBOPHOE PETYJIMPOBAHUE Psfia OTHOIIEHUNA MEKLY dile-
HaMM CEMbU. B HEM HE COEpAKUTCA HOPM, HOCAILIMX YUCTO JEKJIApaTUBHBIN XapaKTep, PEATUCaHUA
HPABCTBEHHOTIO XapaKTepa CBEAEHBI 10 MUHMMYMa, YCTPaHEHa Ype3MepHas U He BCErna OlpaB/laH-
Hasl JJAKOHWYHOCTb HEKOTOPBIX cTaTtey, yto umesio mecto B KobC.

Hopwmpbl cemeiiHOTO mpaBa, peryimpyloiiie onpeaeeHHbI BU/l OOIIECTBEHHbIX OTHOIIEHHH,
pacIoNOKEHbl HE XaOTUYHO, a HaXO#ATCA B onpeaeneHHon cucteme. CucreMa ceMEMHOro Ipasa —
3TO €r0 CTPYKTYpPa, COCTAB OTAEJIBbHBIX €r0 MHCTUTYTOB M HOPM B MX OIPEEJIEHHON NOCIIEI0BATEIb-
HoctH. CrcTeMa CeMeHHOro TpaBa CKJIaIbIBaeTCsl OObEKTUBHO, TaK KaK OTpaxaeT crienuuKy oore-
CTBEHHBIX OTHOIICHWH, BXOIAIINX B MPEAMET CEMEHHOro MpaBa, U MpeCTaBiIsieT COO0N eIMHCTBO
Y pasTpaHUYEHUE B3aUMOCBA3AHHBIX CEMEWHO-IIPABOBBIX MHCTUTYTOB. 101 paBOBBIM MHCTUTYTOM
MOHMMAIOT 3aKOHOJATEIFHO 000COOIEHHYI0 COBOKYITHOCTh ITPABOBBIX HOPM, 0OECTICUMBAIOIINX KOM-
TUIEKCHOE PEryJIMpOBaHME TPYIIbI OAHOPOAHBIX M B3aMMOCBSI3aHHBIX OOILIECTBEHHBIX OTHOIICHUI.
Cucrema ceMEMHOTO ITpaBa MOJy4YaeT CBOE BBIPAKEHUE B 3aKOHOJATENILCTBE, IIPEXK/IE BCETO B aKTax
KOIU(UKAMOHHOIO Xapakrepa, Takux kak CK P®. Ona BblpaxkeHa Takke B HAyKe CEMEWHOIO ITpaBa
1 B y4eOHOH nucturuinHe «CemMeiHoe paBo».

Cucrema ceMeiHOro mpaBa BKJIIOYAeT B ceOs OOIIyI0 M CHElUAIbHYI0 (OCOOEHHYIO) YacTH.
OO1mias yacTh COOEPKUT HOPMBI, UMEIOIIME 3HAYEHUE /ISl BCEX MHCTUTYTOB CIIELIMAIBHOW YKMCTU
CEMENHOTO ITpaBa. TakoBbl HOPMBI, OIIPEAEIAIONIME OCHOBHBIE HaUaJla CEMEMHOTIO IIPaBa; KPyT pery-
JIMPYEMBIX UM OTHOILIEHUH U CyOBEKTOB 3THX OTHOILIEHUIT; ICTOUHUKH CEMEWHOTO MpaBa; OCHOBAHUS
IIPUMEHEHN K CEMEMHBIM OTHOILIEHUAM I'PakJAHCKOT'O 3aKOHOAATENbCTBA, a TAKKE aHAJIOTUY 3aKOHA
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WJTA QHAJIOTUH TIpaBa (Hampumep, cT. 7, 38 Koncrurymuu P®; ct. 1-6 CK P®). B o06myio yacth BXo-
JSAT HOPMBI, YCTAHABJIMBAIOIINE YCJIOBUS OCYILLECTBIEHUSI CEMEMHBIX MPaB U UCTIOIHEHUSI CEMENHBIX
00sI3aHHOCTEH, MOPSIIOK U CPOKH 3aAIIUTHI CEMEUHBIX MpaB (Harpumep, cT. 7-9 CK PO).

CrieranbHast (0OCOOCHHAsI) YacTh CEMEWHOrO IMpaBa BKIIIOUAET OOJIBIOE YKCIIO MHCTUTYTOB,
KaX[bIii U3 KOTOPBIX PErYIHPYIOT ONpeeSIeHHYI0 Pa3sHOBHIHOCTh OOIIECTBEHHBIX OTHOIIeHWH. K
HUM OTHOCSITCSA:

1) Opak (ycnoBus ¥ IOPSAJOK 3aKJIIOYEHHs Opaka, IpeKpaieHnn Opaka, HeeCTBUTEILHOCTD
Opaka);

2) paBa 1 00SI3aHHOCTH CYIPYTOB (JIMYHbIE TIPaBa v 00SI3aHHOCTH CYIIPYTOB, 3AKOHHBIH PEKUM
MMYIIIECTBA CYIPYroB, OTBETCTBEHHOCTh CYIIPYTOB 0 00S3aTeILCTBAM);

3) mpaBa u OOSI3aHHOCTU pOAMTENel U JeTel (YCTaHOBJIEHWE MPOUCXOXKIEHUs JeTel, mpaBa
HECOBEPIIEHHOJIETHUX [T, MpaBa U 00S3aHHOCTH poAUTENeH);

4) anuMeHTHbIe 00S3aTeNIbCTBA YIEHOB CEMbH (QIMMEHTHBIM OOSI3aTeNIbCTBA POAUTENICH U
aeTel, aTMMEeHTHBIEe 00513aTebCTBA CYPYTOB U OBIBIIIMX CYITPYTOB, A TMMEHTHBIE 00513aTe/IbCTBA APY-
TUX WICHOB CEMbH, COTJIANIEHHs 00 yIuiaTe aJJMMEHTOB, MOPSIOK YIUIATH U B3bICKAHHSI aJTUMEHTOB);

5) dopMbl BOCHHMTaHMS JETEH, OCTAaBIIMXCA Oe3 MoleunTesield, poauTesiei (BBISIBIEHUE U
YCTPOKCTBO JIeTel, OCTaBHIMXCS Oe3 TMOoNeueHusl poauTesel, YChIHOBJIeHUe (yIouepeHue) AeTei,
OIEKa U MONEeYUTENCTBO HaJ/l AEThMU, IIPUEMHAS CEMbSI);

6) MpUMeHEeHrEe CEMENHOIO 3aKOHOAATEIbCTBA K CEMEIHBIM OTHOILLUEHUSIM C Y4aCTUEM HHO-
CTpaHIIeB U JIHIl €3 IpakIaHCTBA.
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§ 2. [lonsiTHe 1 BUABI HCTOYHUKOB CEMEHHOr0 npaBa

Hcrounuku npasa — 310 BHENTHUE (hOPMbI BBIPAKEHHU I TIPABOTBOPYECKOM JESITEIBHOCTH TOCY-
JapCTBa, C TIOMOIIBIO KOTOPBIX BOJISI 3AKOHOAATEISI CTAHOBUTCS 00513aTeNIbHOM [1s1 uctionuutes. [1o
IOPUMYECKON CHJIe UICTOUHUKH CEMEHHOTO TpaBa MoIpa3aesIsioTCs Ha JBE TPYIIIIbL:

3akoHbl: Konctutynus P®, Cemeitnbiii koneke PD, I'paxnanckuii koneke P®, deaepanbubie
3aKOHBI, 3aKOHBI CyObeKTOB P®D;

MOJ[3aKOHHbIE HOPMATUBHBIE aKThI: YKa3bl U pacniopstkenus [Ipe3unenta PO, nocraHoBneHus
u pacriopsikenus [IpaButenbcrBa PO, monzakoHHbIe HOPMATHUBHBIE aKTHI CYyOBEKTOB PO.

Koncmumyyust P@ — OCHOBHOWM 3aKOH TOCYJApCTBa, OOJIAAIONIUNA BBICIICH IOPUIMIECKON
CUJION IO OTHOIIEHUIO KO BCEM APYTMM CEMEWHO-TIPaBOBbIM akTaM. B coorBerctBum co cr. 15 Kon-
crutyuuu P® oHa nmeer npsiMoe A€fICTBUE U ITpUMEHsIeTcs Na Beell Tepputopun Poccuiickoit ene-
pauun. 3aKOHBI M MHBIE TPABOBbIE aKThl, MpuHUMaeMble B Poccuiickorn Penepaiun, He AOKHBI
npotuBopeunts Koncturyuuu P®. Cornacho cr. 72 Koncturyumu P® cemeiiHoe 3akoHOAATE N h-
CTBO HaXOJIUTCS B COBMECTHOM BeneHun Poccuiickoit Peneparu v ee CyObeKTOB. DTO MO3BOJISET
o0ecIieunTh, HApALY C eAMHOOOpa3ueM OOIIMX Havajl CEMEMHOrO 3aKOHOMATENILCTBA, YUEeT HallMo-
HAJILHBIX 0COOEHHOCTEH, MECTHBIX YCJIOBUH U Tpaauiiiii. Bemyrmm ¢eaepaabHbIM aKTOM CEMEHHOTO
npaBa, HanboJee MOTHO U MOAPOOHO PeriIaMeHTHPYIOIIMM CeMelHbIe OTHOLIEeHUS, siBisteTcs: Cemeli-
Houii kodexc P®, npunsateiii ['ocynapcrBernoit Iymoii PO 8 nexadps 1995 r. v BBecHHBIN B JieH-
crBue ¢ 1 mapra 1996 r.

ITo crpykType CK P® cocrouT n3 BOCbMM pa3eiioB, BKIIOUAIOIIMX ABALATh OJHY IJIaBYy U CTO
CeMbJIeCAT cTarel (pa3/iesibl CeIbMOU M BOCBMOM JICJIEHUI Ha TJ1aBbl HE UMEIOT):

Paznen 1. O6mue nmonoxenus. [1aBa 1. Cemeitnoe 3akoHomaTebecTBO. [1aBa 2. OcyinecTsie-
HUE U 3allUTa CeMEWHBIX MPaB.

Paznen II. 3akmouenue u npekpaiieHre O6paka. [71aBa 3. YcIoBus U MOPAJOK 3aKTIOUYECHUS
Opaka. ['maBa 4. [Ipekparmenvie Opaka. [1aBa 5. HenelicTBUTEIbHOCTE Opaka.

Paznen II1. [IpaBa u o6s3aHHOCTH CynpyroB. [aBa 6. JInuHble paBa U 0OSI3aHHOCTHU CYIIPY-
roB. ['maBa 7. 3akoHHBII pexuM uMyIecTBa cyrnpyroB. [J1aBa 8. JIoroBOpHBIN pekKUM UMYIIECTBA
cynpyroB. ['1aBa 9. OTBETCTBEHHOCTh CYIIPYTOB IO 00S3aTEILCTBAM.

Paznen V. [IpaBa u o6s13aHHOCTH poauTeneid u geteid. [1aBa 10. YcraHOBIeHUE TPOUCXOKIC-
Hus nereil. [naea 11. TlpaBa HecoBepiieHHONEeTHUX Jieted. [aBa 12. IlpaBa u 00s3aHHOCTH POIU-
TeJIeH.

Paznen V. AiumenTHbIe 00sI3aTeNIbCTBA WIEHOB ceMbH. [ 11aBa 13. AMMeHTHbIE 00s13aTeNTbCTBA
ponutesneii u neteit. [ maBa 14. AnMeHTHBIe 00513aTeIbCTBA CYNPYTOB M OBIBIIMX CyTpyroB. [71aBa 15.
AMMeHTHbIe 00s13aTeNbCTBa JPYTuX WieHoB ceMbH. [1aBa 16. Cornamenue 06 yriate aTMMEHTOB.
I'naBa 17. Ilopsiiok ymuiatel ¥ B3bICKAHUS aJITMMEHTOB.

Paznen VI. ®opmbl BocnivTaHus jieTeid, ocTaBIIMXCs Oe3 moredyeHus poauteneit. [asa 18.
BrisiBIeHMEe U yCTPOWCTBO JeTel, OCTaBIIMXcs Oe3 norneveHus poauresneit. [1aBa 19. YcwHOBICHME
(ynouepenue) aereid. I'maa 20. Oneka u noneuntenbeTBo HaJ aetbMmu. [aBa 21. [IpuemHas cempsl.

Paznen VII. TlpumeHeHne ceMeiHOro 3aKOHOAATEIbCTBA K CEMEMHBIM OTHOIIEHUSIM C y4Ya-
CTHEM MHOCTPAHHBIX TPakK[IaH U JIMII Oe3 Ipak/1aHCTBA.

Pazpen VIII. 3akmounTenbHble MOJI0KEHUS.

[Tomumo CK P® B oTnesnpHbIX cilyyasix AJisl peryJIMpoBaHusl CEMENMHbIX OTHOLIEHUI TPUMEH -
10TCs1 HOpMBI I padicoarckoeo kodexca Poccutickoii @edepayuu: ct. 17 121 — 11 onpeaeneHus noxs-
THI CEMEHHON MTPaBOCIIOCOOHOCTH U AeecriocoOHOCTH; cT. 198-200 u 202-205 — npu npuMeHeHU!
MCKOBOM JABHOCTH K CEMEWHBIM OTHOIIEHUsIM; CT. 450, 451,453 — nipu U3MeHEeHUU U PacTOPKEHUN
OpauHoro goroBopa; cT. 169, 176—179 — npu npu3HaHUU OPAYHOrO JOTOBOPA HEJCUCTBUTEIILHBIM;
cT. 31-40 — pu yCTaHOBJICHUU OIIEKH U TIOTIEYMTEIbCTBA HA/l HECOBEPIIIEHHOJIETHUMU JEThMU U JIp.
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[IpaBuia npuMeHeHHs IpakAAHCKOTO 3aKOHOJATENIbCTBA K CEMENMHBIM OTHOIIEHUSIM OIpe/Ie/iCHbl B
ct. 4 CK P®, cornacHo KOTOpO#i Ipaxk/IaHCKOE 3aKOHOAATEIbCTBO MPUMEHSIETCS, €CIH:

CeMelHbIE OTHOLIEHHUS HE YPEryJIMpOBaHbl CEMEMHBIM 3aKOHOJATEILCTBOM WJIM COIJIAIIEHUEM
CTOPOH;

NPUMEHEHUE HOPM T'PakJIaHCKOTO 3aKOHOJATENILCTBA HE MPOTUBOPEUMUT CYILECTBY CEMENHbIX
OTHOIIIEHUI.

K 4gucny opyeux ¢pedepanvroix 3axonos, pezyaupyrougux cemelinvle OmHouLeHUs , B YaCTHOCTH,
oTHOocuTCst PenepasibHbIil 3aKOH OT 15 HOs1Ops 1997 1. «O BHeceHMM M3MEHEHHUI U JIOTIONHEHUH B
Cewmeiinbiii kogeke Poccuiickont ®eaepanyn». 3aBepluaioT NepBYIO IPYIIY UCTOUHUKOB CEMEMHOTO
Kak yxe ormevasnock, B cooTBeTcTBUM €O CT. 72 Koncturyumu P®, a takxke 1. 1 ct. 3 CK PO cemeit-
HOE 3aKOHOJATEIbCTBO HAXOOUTCSI B COBMECTHOM BeJieHnH Poccuiickoii denepanivul 1 ee CyObeKTOB.
[Tpuuem B otenbHbIX cTaThsix CK PO cnienmanbHO oroBapuBaeTcsi BOSMOKHOCTD PELLEHNs] KOHKPET-
HOTO BONpOca 3akoHamu cyObekToB Poccuiickoit ®eneparum. Tak, B COOTBETCTBHU C Y. 2 1. 2 CT.
13 CK P® cybwpekram P® npenocraBiieHO MpaBO yCTAaHABJIMBATH MOPSIOK U YCIIOBHS, TIPY HAJTMUKe
KOTOPBIX MOXET ObITh pa3pelieHo BCTYIUIeHHE B Opak /10 AOCTHKEHUS IecTHaaAuaTy Jiet. [1pu sTom
cyowsekTam Poccmiickoit @eepaiiiu cieayeT YIUThIBaTh, YTO TAKUE CIIydad JOJIKHBI ObITH OOYCIIOB-
JIeHBI 0OCOOBIMH OOCTOSITETIHCTBAMH U HOCUTD UCKJTIOYUTEIIHHBIA XapaKTep.

Bropyio rpyniy HCTOYHUKOB CEMENHOTO MpaBa COCTABJIAIOT NOI3aKOHHbIE HOPMATUBHbIE AKTHI,
KOTOpBIE NMPUHUMAIOTCS BO HCIOJHEHUE U B COOTBETCTBUMHU C 3akoHaMu Poccuiickort denepanum u
ee cyobekToB. Tak, Hanpumep, nocraHoBieHreM [IpaButenbcTBa PP ot 18 utonsa 1996 r. Ne 841
«O mepevHe BUIOB 3apadOTHOM IJIaThl M MHOTO JI0XO/a, U3 KOTOPHIX MIPOU3BOIUTCS YAEPKUBAHUE
QTMMEHTOB Ha HECOBEPIIEHHOJIETHUX JIETei» ONpeeseHbl BUIbI 3apaO0THOM TUIATHI U JOTIOTHUTEITb-
HOTO BO3HArpaxkJIeHUsI KaK MO OCHOBHOMY MeCTy paboThl, TaK U 3a padOTy MO0 COBMECTHUTEIbCTBY,
a Tak’e BUJbl MHBIX JIOXOJOB, U3 KOTOPBIX B3bICKMBAIOTCS aJJMMEHTBI C POAUTENIEN Ha COlEepKaHNe
ux HecoBepiueHHoseTHUX jaetei. [locranosnenuem IlpaBurtenscrea PP ot 17 utonsa 1996 r. Ne 829
yTBEpkJIeHO TojiokeHne «O MmpueMHON ceMbe». [171s MPaBUIBHOTO U €IMHOOOPA3HOTO TOJIKOBAHUS
Y TIPMEHEHHsST HOPM CEMEWHOTro IpaBa OoJbIIoe 3HAYEHUE UMEIOT PYKOBOJSIIE TTOCTAHOBJICHUS 1
pazbsicHenus [1nenymoB BepxoBHoro Cyna P®, kotopsie, TeM He MeHee, He MOTYT pacCMaTpPUBAThCS
KaK UCTOYHUKM ceMelHoro npasa. BepxoBHblil Cyn P® HopmoTBOpUecKkMMU (PyHKLMSMYU HE HaJle-
JIEH, OH JIMIIb UCTOJIKOBBIBAET U MpUMEHsIeT HopMbl TpaBa. Cpeau nocranosnenuit [lnenymos Bep-
xoBHOro Cyna P®, mpunsateix nocne BBeaeHus B neiicteue CK P®, cieqyer Ha3BaTh NOCTAHOBJICHUS
[Tnenyma BepxoBroro Cyna P® ot 25 okts16pst 1996 r. Ne 9 «O npumenenuun cygamu CeMeiHOro
konekca Poccuiickoit @enepariviv mpu pacCMOTPEHUH JiesT 00 YCTaHOBJICHHH OTIIOBCTBA M B3bICKAHUU
aJIMMEHTOB», OT 4 n1071s1 1997 r. Ne 9 «O npumeHeHny cyiaMu 3aKOHOJATENILCTBA IPU PACCMOTPEHUN
aen

00 YCTaHOBJIEHUM YCBIHOBJIEHUsI», OT 27 Mast 1998 1. Ne 10 «O nmpumMeHeHnH cyiamMu 3aKOHO-
JaTeIbCTBA MPU pa3pelleHn! CIIOPOB, CBA3AHHBIX C BOCIMTAHUEM JIeTei», oT 5 Hosiopst 1998 1. Ne 15
«O IpUMeHeHnH CyJaMu 3aKOHOJATEIbCTBA MTPU PACCMOTPEHUH JIe1 O PACTOPKEHUHU OpaKax».

B cootBerctBuu co ct. 15 Koncrutyimu P® oowenpusnannvie npunyunet u Hopmol mexcoyHa-
POOHO020 NPABa U MeicOyHapoOoHvle 002080pbl Poccuiickoti @edepayuu SBISIIOTCSI COCTABHON YaCThIO
npaBoBoy cuctembl Poccuiickont deneparyu. [TpUHIMITE 1 HOPMBI MEKTYHAPOIHOTO MTpaBa, UMeEI0-
Ie 3HAUYEHUe ISl peryTIMpOBaHUs CeMEWHBIX OTHOIIeHuH, cogepkarcs B Ycrae OOH, Bo Beeoo-
1miel Aekaapanun npas yesoBeka ot 10 nexadps 1948 r., B [lexknapanuu npaB pederka ot 20 HOsiOpst
1959 r., B Kousennmn OOH «O npaBax peGenka» ot 20 Hos0ps 1989 r. (Bcrynmwia B cuity A
CCCP 15 cents16ps 1990 r.), B KoHBeHI1IMM O MTPaBOBO# MOMOIIY 1 IPABOBBIX OTHOILIEHUSIX TI0 TPaX-
JAHCKUM, CEMENHBIM U YTOJIOBHBIM JenaM oT 22 suBaps 1993 r. (patuduumposana depepanbHbiM
3aKOHOM OT 4 aBrycta 1994 r.), B MexayHapomHOM MakTe 00 SKOHOMHUYECKUX, COITMATIBHBIX U KYJTb-
TYPHBIX TIpaBax ¥ MeXIyHapOIHOM MAaKTe O MPakJaHCKUX U TOJUTUYECKUX TMpaBax oT 19 nexalps
1966 r. B cyneOHOI MpakTHKe MpU PAaCCMOTPEHHUH CIIOPOB, BHITEKAIOIINX M3 CEMEHHBIX OTHOIIe-
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HUI, TPUMEHSIOTCS IBYCTOPOHHUE MEXIYHAPOAHBIE JOTOBOPHI O MTPABOBOW MOMOIIM O IPak/1aH-
CKUM, CEMENHBIM U YTOJI0BHBIM JieniaM. Poccuiickas ®Penepanus sBiseTcsl y4aCTHHULIEH IBYCTOPOH-
HUX MEXIYHApOIHBIX JOTOBOPOB ¢ Astbanuel, Ainkupom, Azepoaiikanom, bonrapueit, Benrpueii,
Brernamowm, ['pysueit, Mpakom, Wemenom, Uranueii, Kuraewm, Kyo6oii, Kuripom, Kopeeit, Keiprsiz-
craHowM, Jlarueit, JlutBoit, Monronueit, Mongosoii, [lonbieit, Pymbinueit, Tynucom, unnsaaueit,
UYexocnosakuei, lIBeiiapuent, dcronueit, FOrocnasueit. [1py npruMeHeHnN MeskayHapOIHO-IIPAaBO-
BbIX HOPM JIEIICTBYET CJIEYIOLIEe MPABUJIO: €CIM MEXIYHAPOAHO-IIPaBOBasl HOPMa MPOTUBOPEUYUT
HOpMaM ceMerHoro npasa Poccuu, To npumMeHseTcst Me:xyHapOoAHO-IIPaBOBasi HOpMa.
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§ 3. MexxayHapoaHble J0rOBOPbI
KaK HCTOUYHHUK CeMEeHHOro npapa

Ecnu oTCyTCTBYIOT HOpMBI CEMENHOTO M (MJIN) TPaskIaHCKOTO MpaBa, KOTOpbIE MPE/ICTABIAETCS
BO3MOHBIM MPUMEHUTh B TOW UM MHOM KU3HEHHOU CUTYallMU IO aHAJIOTUH, KaK peryjupylomnme
CXOIHbIE OTHOIIIEHHUSI, TO MPaBa U OOS3aHHOCTH WIEHOB CEMbH OMPEeSIOTCS UCXOAS U3 aHATIOTHU
npasa, T. €. U3 OOIIMX HayaJl ¥ MPUHIMIIOB CEMEWHOrO MJIM TPakJAHCKOTO MpaBa, 3aKPETUICHHBIX B
cr. 1 CKP®ucr. 1 T'K Pd.

VYcranosnennsiii Koncrurynupeit PO (4. 1 cr. 15) npyHumn npuopuTeTHOro NpUMeHeHus pa-
BWJI MEXyHApOJHOTO J10roBopa P® B ciiyyae HECOOTBETCTBUS €My 3aKOoHonaTesibcTBa PP 3akpern-
nieH Takxe u B cT. 6 CK PD.

B cootBerctBum ¢ 4. 4 cr. 15 Koncruryuuu P® B nipaBoByio cucremy PO BBeneHbl 1Be KaTe-
rOpUM MEXyHapOJHO-IIPAaBOBBIX HOPM:

a) oOlIenpu3HaHHbIe MTPUHIMITEI U HOPMBI MEXAYHAPOJHOTO MpaBa, K KOTOPHIM OTHOCSTCS
MIPUHIIMIIB ¥ HOPMBI, YCTAaHOBJICHHBIE M TIPU3HAHHBIE MEXIYHAPOIHBIM COOOIIECTBOM IOCYAAPCTB,
T. €. 00s13aTesIbHbIE /151 BCeX ero WwieHOB. OrpeaeneHne HICTOUHUKOB OOIIEero MeXAyHAPOIHOTO IpaBa
conepxurcs B cT. 38 Craryra MexaynaponHoro Cyma OOH?;

0) MexIyHapoIHbIe J0roBopbl PO, BKITIOYask MEKXTroCy1apCTBEHHbIE, MEKITPABUTEILCTBEHHBIE
JOTOBOPBI M JI0TOBOPBI MEXBEAOMCTBEHHOIO XapaKTepa HE3aBUCHMO OT HauMEHOBaHUs (JOroBOp,
corialieHre, KOHBEHIIMS ), 3aKTI0YEHHbIE KaK C MHOCTPAHHBIMU T'OCYAIapCTBAMU, TaK M C MEXAyHa-
POIHBIMU OPraHU3aALUsMU’.

HaszBannble kaTeropum MesayHapOIHO-IIPABOBBIX HOPM SIBJISIIOTCS B3aMMOJIOIOHSIOIIMMUY,
MIOCKOJIbKY MEXIyHapOJHbIe 10TOBOPBl PD NOJIKHBI 3aKJII0YAThCS, BBIIOIHATHCS U IPEKPAILaThCcs B
COOTBETCTBUH C OOLIETPU3HAHHBIMU MPUHIIUIIAMHA 1 HOPMaMHU Me>XTyHapoaHOro npasa. OHako 3To
HE UCKJII0YaeT BO3MOKHOCTH ITpUMeHeHUsI B Poccuu o01menpiu3HaHHbIX TPUHIIMIIOB U HOPM MEX Y-
HApOJIHOTO TpaBa MPH PEryIMpOBAHUM CEMEMHBIX OTHOIICHUH CHIeM(UIECKIM 00pa3oM, UCXOMs U3
HAlMOHAJIbHBIX OCOOEHHOCTEW M Tpaauluil. B ciydae pacxokIeHus: OTAEbHBIX MOJOKEHUIN ceMe-
HOT'0 3aKOHOJATEJICTBA C PaBUJIaMU MEXJyHapOAHOTO JOroBOpa, B KOTOPOM yuyacTByeT Poccuiickas
depeparys, vim ¢ OOMIETTPU3HAHHBIMI HOPMaMH ME3KIyHApOIHOTO MpaBa MPUMEHSIIOTCS TIPaBIJIa,
YCTaHOBJIEHHBIE STUM JJOTOBOPOM WM HopMmamHu. [Tpuuem cornacHo ct. 46 Koncrutyiuu P® kax-
JBIiA BIIPaBe B COOTBETCTBUU C MEXTYHAPOIHBIM JI0TOBOpoM P® oOpararbcsi B MEKTOCyIapcTBEH-
HBIE OPraHbl 0 3aIUTe MPaB U CBOOON rPpakaaH, eCJIM UCYEPIIaHbl BCE MMEIOIIMECS BHYTPUTOCyaap-
CTBEHHbIE CPEACTBA IPABOBOM 3ALUTHI.

B Poccun npu3HaHO 00s13aTelIbHBIM COOTHECEHUE CEMEHHOTO 3aKOHOIATENILCTBA C TIOJIOKEHHU-
sIMA OCHOBHBIX ME3K/IyHapOIHO-TIPABOBBIX aKTOB, BKJIIOUas BceoOlyio eknaparuu npas 4eoBeka,
Mex 1yHapOIHbIA MAKT 00 SKOHOMUUECKHX, COLIMAIBHBIX U KYJbTYPHBIX IpaBax, KOHBEHIINIO O JIMK-
BUJIAIMM BceX (DOpM MCKPUMHUHAIIMN B OTHOIIEHUH KeHIH, KoHBeHIMIo 0 paBax pedeHka, Ben-
CKYIO JIeKJIapaluio 1

[Tporpammy nevictBuii BcemupHoil koHgepeHIMM 1o IpaBaM uesioBeka, [IekuHekyio nekia-
patmio u I[Tnaropmy neiictBuii yerBeptoil BeceMupHO KOH(pEpeHIuu Mo MOJI0KEHUIO KEHIIUH, a
TaKke TOKYMEHTB MexXIyHapodHOU opraHu3aluy Tpyna, BceMupHoi opraHu3alum 31paBooX paHe-
Hus, [erckoro ¢porga OOH u apyrux MeskayHapomHbIX opraHu3aiuii®. Oco0o clienyeT BbIACTUTh

4 Craryt MexnynapoaHoro cyna // JefictByiomee mesxayHapoaHoe npaso / Coct. 10. M. Konocos, 3.C. Kpupunkosa. M., 1996.T
1. C. 805.

S Cm: Harp.: cr. 1-3 denepanpHoro 3akoHa ot 15 mionst 1995 1. Ne 101-$3«0 MesxayHaponssix noroBopax Poccuiickoit denepa-
mun» (C3 PD. 1995. Ne 29. Cr. 2757).

® Cm. . 7 OcHoBHBIX HarpasJieHUi rocyaapctBeHHol cemeitHoi nomtuky (C3 P®. 1996. Ne 21.Cr. 2460).
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TaKOM Me:XAyHapoiHbIi 1oroBop PP o Borpocam perynnpoBaHus cEeMENHbIX OTHOLIEHUH, Kak Kon-
BeHIMA cTpad — yyactHul CHI' o npaBoBoii momoIy 1 MpaBoBbIX OTHOLLEHUSIX O TPAKIAHCKUM,
CEMEMHBIM U YTOJIOBHBIM JiesiaM’.

Crarbs 7 CK P® ycraHaBnMBaeT, 4To rpax/aHe 110 CBOEMY YCMOTPEHHIO pacliopsiKaloTcs pu-
HaJUJIeKalMMUA UM MpaBaMM, BBITEKAIOIMMU U3 CEMEIHBIX OTHOLLIEHUN (CEMEMHBIMU IIpaBamMH), B
TOM YHCJIe TTPaBOM Ha 3allUTy TUX MpaB, ecu uHoe He npeaycMorpeHo CK P®. Takum oOpazom,
CK P® npepocrapiisieT rpaxiaHaM CBOOOIY B OCYIIIECTBIICHUH U 3aIIIUTE CBOMX CEMEHHBIX MPaB.

CBobona rpak/iaH B CEMEHHBIX OTHOIIEHUSX 00eCreunBaeTCs, B YaCTHOCTH, TeM, UTO peasi-
3a1sl MHOTHX T1PaB, MPEJOCTABICHHBIX UM 3aKOHOM, 3aBHCHT OT UX COOCTBEHHOTO BOJIEU3bSIBIIE-
HUsl (HarpuMmep, Cynpyr, MMEOIIMI MpaBo Ha MOJy4YEeHUE aJJMMEHTOB OT JIpyroro cympyra (cr. 89
CK P®), yacto 310 npaBo He ocyuecTiser). OJHako BO3MOKHOCTb PaCIOpPsKEHUs TpakJIaHaAMU
MPUHAJIEKAITMMU UM CEMEHHBIMH TTPAaBaMU 110 CBOEMY YCMOTpPEHHIO MOXkeT ObITh orpanndeHa C K
P®. D10 BBI3BAHO OOITIECTBEHHBIMH (ITYOJTMUHBIMY ) HHTEPECaMU, HEOOXOTUMOCTBIO 3aIIUTHTh ITpaBa
HETPYA0CIOCOOHBIX WJIM HECOBEPIIIEHHOJIETHUX WIEHOB ceMbH. [10 3Toi MpuurHe MHOTHE MpaBa uie-
HOB CEMbH OTHOBPEMEHHO BBICTYMAIOT B KAYECTBE UX CEMENHBIX 00s3aHHOCTEN (peub UJET Mpexke
BCEro O c(pepe JIMYHBIX MMPABOOTHOIIEHUI MEXIYy YJIeHaMH ceMbH). Tak, Harpumep, poAMTENN He
TOJIKO MMEIOT MPaBO, HO U 00s13aHbl BOCIUTHIBATH CBOMX HecoBeplIeHHoNeTHHX aeTelt (ctT. 63 CK
P®). AHaslorMyHO penieH BOIPOC B OTHOILLUEHUU ONEKYHOB (TIONEYUTENIeH), IPUEMHBIX POAUTENIEN
(ct. 150, 153 CK P®). [TosTomy ocylllecTBI€HHE WM HEOCYIIECTBIIEHHE [TpaBa Ha BOCIIUTaHUE HE
MOXET ObITh B CHJTy 3aKOHA MOCTABJICHO HA YCMOTPEHHE POIUTeliel (ONIeKYHOB, MONeUUTeNel, Ipu-
emMHbIX ponutenen). B page cinyuaeB C K PO, nafensis uieHOB ceMbd KOHKPETHBIMU IIPaBaMHU (I1paBo
CYNPYTOB 3aKJIIOUMTh OpayHbIi IOTOBOP; MPABO POAMTENIEH 3aKTIOUUTh COTJIAIIIEHHE O TIOPSIIKE OCY-
IIECTBJICHNS POAMTEIBCKUX MPaB POOUTENIEM, IIPOKUBAIOIIUM OTENIBHO OT peOeHKa, WM 00 yruiarte
QJIMMEHTOB Ha pedeHka — cT. 40, 66,99 CK P®), onpenenser rpanuipl ux peamus3anyu. Hanpuwmep,
3aKJIio4asi OpayHblid TOTOBOP M YCTAHABJIMBAs B HEM MMYIIECTBEHHBIE MTpaBa U OOSI3aHHOCTH, CTO-
POHBI 00513aHbI PYKOBOJICTBOBATHCSI OCHOBHBIMU HauyaJlaMHd CEMEMHOTO 3aKOHOAATeNbCTBA (IT. 3 CT.
42 CK P®), a ponurtesu B coryiaieHuy o0 yruiaTe aJMMEHTOB Ha peOeHKa He BIpaBe YCTAaHOBUTD
pa3Mep aTMMEHTOB HIKe TPelyCMOTpeHHOro 3akoHOM (11. 2 c1. 103 CK P®). [IpaBa u o0s13aHHOCTH
YIEHOB CEMbU (CYNPYIoB, POAUTENEH U JeTel, IPyTruX POICTBEHHUKOB U MHBIX JIMI]) BOHUKAIOT U3
ocHoBaHMi, nipeaycmoTpeHHbIXx CK PO, a B psne ciiyyaeB — rpakJaHCKUM 3aKOHOJATENILCTBOM, a
TaKke MeX1yHapogHbIMU Joropopamu Poccuiickort Penepauu.

! Partudpuuuposana denepaabHbiM 3akoHOM OT 4 aBrycta 1994 r. Ne 16-®3 (c u3Mm., BHeceHHbIMU [IpoTokonom k KonBeHmu ot

28 mapra 1997 r., patuduimpoBanbiM PenepaiibHbiM 3aK0HOM OT 8 oKTsI0pst 2000 1. Ne 124-P3) (C3 PO. 1994. Ne 15. Cr. 1684;
1995. Ne 17. Cr. 1472; 2000. Ne 41. Cr. 4036).
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§ 4. CooTHOIIEHHE CeMEHOr0 M IPaKJaHCKOr0 npasa

Hawubonee TecHOe B3aMMOJEHCTBUE CYILIECTBYET MEXIy HOPMaMH CEMEHHOTO 1 I'PakIaHCKOTO
npasa. CornacHo cr. 4 CK P® Kk uMyIiecTBEHHBIM U JIMYHBIM HEMMYILECTBEHHBIM OTHOIIEHUSM
MEX]y Y4JIeHaAMH CEMbH, HE YPETyJIMPOBAHHBIM CEMEUHBIM 3aKOHOAATEIbCTBOM, IIPUMEHSETCS TPaXK-
JAHCKOE 3aKOHOJIATeIbCTBO B PaMKax, He MPOTUBOPEUAIlMX CYIIECTBY CeMENHbIX OTHOIIEeHuI. Ciy-
Yyay TaKoro NPUMEHEHHUsI PACCMaTPUBAIOTCS B TEMaX, MIOCBSIIEHHBIX OTIEIbHBIM CEMENHO-TIPAaBOBbIM
uHctutyTaM. Ilo npeamery npaBoBOro peryaMpoBaHUsl HEKOTOPbIE aBTOPbI OTOXKAECTBIISIIOT ceMeN-
HOE IPaBO C MHCTUTYTOM I'paXkJaHCKOro rpasa. HecMoTpst Ha TO 4TO rpakIaHCKOE IIPaBO TOKE PEry-
JIMpYyeT UMYILIECTBEHHbIE U JINUHbIE HEMMYILIECTBEHHbIE OTHOILIEHH S, TAKOI BBIBOJ, MPE/ICTABIAETCS
CIIOPHBIM U pa3JessieTcsl He BCeMHU CIelMaIiCTaMu B oonactu cemeiiHoro npasa (E.M. BopoxeikuH,
B.A. Psacenues, I'.K Marsees, A.M. HeuaeBa u n1p.).

Paznuuue npenMeToB ceMeHOro M rpakJIaHCKOTrO IIpaBa COCTOUT B CIIEAYIOIIEM:

MMYIIIECTBEHHBIE OTHOIIEHUS B IPAXIaHCKOM IPaBe, B OTIMYHME OT CEMEIHOTO, HOCAT B OCHOB-
HOM CTOMMOCTHBII XapaKTep U CTPOSTCS HA BO3ZME3JHOI OCHOBE;

MMYILECTBEHHbIE OTHOIICHUS, peryJrpyeMble OpaqyHO-CEMEHBIM 3aKOHOJATEIbCTBOM, TECHO
CBSI3aHBI C JIMYHBIMU OTHOILUEHUSIMU; B TPAKAAHCKOM IpaBe TaKOW CBSI3U HET;

CeMeiHble MPABOOTHOIICHUsI CKJIAJbIBAIOTCSI MEXy CTPOTO OIpE/IEICHHBIMH CyObeKTaMHu;
IOpPUIMYECKHE JIMLA B CEMEMHBIX ITPABOOTHOLIEHUSIX HE YYaCTBYIOT;

BO MHOTUX I'PaXAAHCKUX MPABOOTHOILIEHUSX CPOK MMEET CYyLIECTBEHHOE 3HAUEHNE; CEMENHBIE
MIPABOOTHOIIEHUS HOCSAIT, KaK MPaBWIIO, JJISLIMICSA XapaKTep, U CPOK B HUX HE YKa3bIBaeTCs;

OCHOBHOW (POpPMOI1 CYIIIECTBOBAHMS T'PAaXJAHCKUX IPABOOTHOUIEHUI SBISETCS JIOTOBOP;
B CEMEIHOM IpaBe MpUMEHEHHE JOTOBOPOB OIPaHNYEHO: OpauHblid IOrOBOP, COTJallieHne 00 yruiarte
QJIMMEHTOB, JJOTOBOP O NepeAaye JeTeil Ha BOCIMTAHUE B CEMBIO.

CemeiiHOe 3aKOHONIATEIbCTBO YCTAHABIIMBACT YCJIOBHS U MOPSIOK BCTYIUIEHUS B Opak, mpe-
KpaleHus: Opaka U MPU3HAHUS €r0 HEeJEeWCTBUTENbHBIM, PEryJIUpyeT JIMYHbIE U UMYILIECTBEHHBIC
OTHOIIIEHUS] MEX 1y YJI€HAMU CEMBU: CyTIpYTaMH, POAUTENISIMU U 1€TbMU (YCHIHOBUTEJISIMUA U YCBIHOB-
JIEHHBIMM), a B CIy4asiX U B Mpejenax, MpelyCMOTPEHHbIX CEMEMHBIM 3aKOHOAATEIbCTBOM, MEXKLY
APYrMMU POJICTBEHHUMKAMU M MHBIMU JIMLIAMH, a TaKXke orpeessieT (pOpMbl YCTPOWCTBA B CEMBIO
neteit, octapmuxcs 6e3 noneuenus pogureneit (cr. 2 CK P®). Otmuuus B conepxkanui ct. 2 Konekca
o 6pake 1 cembe PCPCP u ct. 2 CK P® oueBraHb 1 BrionHe 00bSICHUMBL. Tak, MOPSIIOK perucrpa-
LIMM aKTOB I'PaKAAHCKOIO COCTOSIHUSA, KaK ycTaHOBJEHO cT. 47 CK P®, nomkeH onpenensTbes 3aKo-
HOM 00 aKTax rpa)AaHCKOrO COCTOSIHMA. B mpeaaBepuy NMpUHATHSA CIEIMATbHOTO 3aKOHA He ObLIO
HYX/Ibl BKJIIOYaTh HOPMBI 00 akTax rpakaanckoro cocrosiuusi B CK P®. CnenoBarenbHo, BIUIOTH
10 TIPUHATHS 3aKOHA 00 aKTaxX rpa)JaHCKOTO COCTOSIHHS MPOJIOJIKAIOT JEWCTBOBATH HOPMBI Pasil.
4 Konekca o 6pake u cembe PCOCP.

Uro KacaeTcsi ONeKH U MOMEYNTENbCTBA, TO 9TO HE TOJIBKO CIOCO0 YCTPOICTBA B CEMBIO AETeH,
OCTaBIIIMXCSI B CUJTY PA3JIMYHBIX IIPUYMH Oe3 MONEeUYEeHUs] POIUTEINIEH, HO B IEPBYIO OUepe/ib UHCTUTYT,
MMEIOIIMI LEJIbIO 3aIUTY UMYIIIECTBEHHBIX U JINYHbIX HEUMYILECTBEHHBIX ITPAB KAK HECOBEPILIEHHO-
JIETHUX, TaK U APYTUX HEJeeCIIOCOOHBIX M HE TIOJTHOCTHIO IeecriocOOHbIX Jinil. HOpMBI, HanpaB/ieHHbIE
HAa JIOCTUKEHHUE ITOW OCHOBHOM 11€JIA OTEeKH U norneuuTebcrsa, nomeniensl B 'K PO (1. 3 «I'pax-
nane (pusznyueckue Jmia)», ct. 31-40), Torna Kak HOpMbl, HalPaBJIEHHbIE HA JIOCTHXKEHUE CIeIUaTb-
HOH LIeJTM — 0OecrieueHnsi BOCIIUTAaHUsI HECOBEPILICHHONETHUX, cocTaBmiy npeamert 1. 2 °CK PO
(ct. 145-150).

Ha cmeny cr. 133 KobC PC®CP npunumu ct. 28 (1. 1), 37, 292 u 575 TK P®. Conepxanue
yKa3aHHBIX CTaTe COCTOMT B CJIEAYIOIIEM: IEIICTBUS ONIEKYHOB, ITOINIEUNTENIeN HECOBEPIIIEHHOIETHHX,
a TaKke MX POIUTENEH IO YIPABJICHUIO U PACTIOPSIKEHUIO UMYIIIECTBOM U MMYILIECTBEHHBIMU ITpa-
BaMU HECOBEPIIEHHOJIETHUX MOCTABJIEHBI NO]1 KECTKUI KOHTPOJIb OPraHOB OMEKU M IIONIEUMTENbCTBA,
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KaKOBBIMH TPU3HAIOTCSI OPraHbl MECTHOTO caMoyrpaiieHus. OneKyH He BIipaBe 0e3 MpeaBapuTelib-
HOT'O pa3pelleHrs] OpraHa ONEKU U MONEYUTENIbCTBA COBEPLIATh, a MOMNEYUTENb — 1aBaTh COIVIacHe
Ha COBEpIIEHHUE CIIEJIOK M0 OTUYKASHUIO, B TOM YKciie OOMEHY WM IApEeHHI0 UMYIIIECTBA TOI0Iey-
HOTO, cljaue ero BHaeM (B apeH[y), B 0e3BO3ME3IHOE TOJIb30BAHME WIIM B 3AJI0T, C/IEJIOK, BIEKYIIHUX
OTKa3 OT MPUHAAJICKAIMX MMOAONEYHOMY I1paB, pa3Jesl ero MMyILecTBa WM BbIAET U3 HEro JI0JIEH,
a Takxe JIIOOBIX JPYTHX CHIEJIOK, BIEKYIUX YMEHbIIEHHEe UMYyIIecTBa nmoforneyHoro (. 2 cr. 37 I'K
P®). OtuyxaeHue xuioro noMelieH s, B KOTOpoM IPOKHBAIOT HECOBEPIIEHHOJIETHUE YIEHbI CEMbU
COOCTBEHHHKA, JIOMYCKAeTCs C COIIAaCUsl OpraHa Orekw u moreuntebeTBa (. 4 cr. 292 T'K PD).
[Tpu 3TOM MOA, KUJIBIM TIOMENIEHUEM CJIeyeT MOHMUMATD JII000e TIOMEIIeHHe, TpeAHa3HaYeHHOe IS
KWJIbs: KBAPTUPY, JOM, YaCThb JOMa, KOMHaTy. JlapeHue OT IMEHU MaJIOJIETHUX T'PakjaH UX 3aKOH-
HBIMU TIpeAcTaBuTeNsIMU He gomnyckaercs (cT. 575 T'K Pd). 9T1o o3Havaet, yTo UMyIIecTBO, TPUHA-
Jiexaniee JIMily, He JOCTUriemMy 14 jiet, 1 OeHMBaeMoe B CyMMY, IIPEBBIIIAIONTYIO 5 YCTaHOBJIEHHBIX
3aKOHOM MUHUMAJIBHBIX Pa3MEpOB OIUIATHl TPYAA, HE MOXKET ObITh MogapeHo. OTCyTCTBHE BO3paxe-
HUI CO CTOPOHBI OpraHa OIEKU U MOIEUUTEIbCTBA HE CIENAET TaKyIO CAEIKY 3aKOHHOW. AHAJIN3 CT.
575 I'K P® nipuBomut K yOeKAeHUI0, 9TO HECOBEPIIIEHHOJIETHUH B Bo3pacTe oT 14 10 18 et Moxer
T1071 KOHTPOJIEM 3aKOHHBIX IPEJICTAaBUTENIEN U OPTaHOB ONEKU COBEPLIMUTH CAEJKY, HAIPABJIEHHYIO Ha
©e3B0O3ME3/IHOE OTUYXJEHHE ero MMYIIEeCTBA.

[TpumeHeHue rpaxaaHcKo-IIPaBOBOrO MHCTPYMEHTApUs B PETryJIMPOBaHUM CEMENHBIX OTHOLIIE-
HUI CYIIECTBEHHO pacipeHo. K yxke oTMeueHHOMY ciiejiyeT mpuOaBUTh, YTO OOIIHe HavYasa pery-
JIMPOBAHUS1 UMYIIIECTBEHHBIX OTHOIIEHUI MEX/y CyIpyraMu yCTaHOBJIeHbI Takxke cT. 256 'K P®. B
Kavecte oodiero npasuia B cT. 4 CK P® ycraHOBIEHO, YTO K OTHOIICHHUSIM ME3K/1y YJIeHAMHU CEMBbH,
HE YPEeryJMpOBAHHBIM CEMENHbIM 3aKOHOATEIbCTBOM, IPUMEHSETCS TPakJAaHCKOE 3aKOHOAATEIb-
CTBO IOCTOJIBKY, IIOCKOJIbKY 3TO HE NPOTUBOPEUYMT CYILLECTBY CEMEUHBIX OTHOIIEHUN. COBEpIIEHHO
OYEBU/IHO, K 3aKJIIOYEHHIO, WCIIOJTHEHUIO, PACTOPKEHHMIO OpavyHOro JOroBOpa, a TaKkKe coralie-
HUI0 00 yIUiaTte aJMMEHTOB MpuMeHsioTcss HopMbl 'K P®, perymupyomye 3akmoueHre, UCIoTHe-
HUE, PACTOP;KEHUE M MIPU3HAHKE HEeMCTBUTEIbHBIMU I'PaXkJAHCKO-ITPABOBBIX C/IEJIOK, PABHO KakK U
HOPMBI, YCTaHABJIMBAIOLIME MOPAJOK 3aKJII0YEHHU s, U3MEHEHHs U pacTopkeHus f1orosopos. Hampo-
THB, BOIIPOCHI ISICTBUTEILHOCTH OpaKa He MOTYT pa3pelarhcsi ¢ MpuMeHeHNeM HOPM IJ1aBbl [ pask-
JAHCKOI'O KOZIEKCa O CAEJKaXx.

Oco60 criemyeT OCTaHOBUTHhCS Ha MpoOsieMe MPUMEHEHUs] MCKOBOW JaBHOCTH B CEMEHHBIX
oTHomeHusx. Kak o0iree npaBuiio, Ha TpeOOBaHMS, BHITEKAIOIINE U3 CEMEWHBIX OTHOLIEHHI, MCKO-
Basl IaBHOCTb HE PacIpOCTPAHSETCs, 3a UCKJIIOUEHUEM CIIy4aeB, €CJIM CPOK JJIsl 3aIUThl HapyIlEH-
HOTO 1paBa ycTaHoBJieH CeMelHbIM KOJEKCOoM (CT. 9).

CpoKkM yCTaHOBJIEHBI B CJAEAYIOUIUX CTydasix:

UCK O MPU3HAHUU HEJIEMCTBUTEIbHBIM Opaka, 3aKJII0YEHHOTO C JIMIIOM, CKPBIBIIMM HAJTMYUE
BeHepuueckor OonesHn i BUY-uHpekmu, MoxeT ObITh MpeabsBiIeH B TEYEHUE rofa co AHS,
KOTJa JPYroy CyNpyr y3HaJI WM JA0JKEH ObUT Y3HATh O HAJIMYMH OO0Ne3HH Win (pakTa MHPUIMPOBa-
Hu (1. 4 ct. 169 CK P®);

CYIpPYT, Yb€ HOTAPUAJILHO YIOCTOBEPEHHOE COITIaCHe Ha COBEpILEHHE CAEIKH MO pacropsike-
HUIO HEJBMKUMOCTBIO UM CAICJIKH, TPeOyIolell HOTapUaIbHOTO YIOCTOBEPEHUs U (WITH) perucTpa-
MM, He OBUIO TOJy4eHO, BIpaBe TpeOOBaTh MPU3HAHUS CAEIKH HEJEUCTBUTEIBHOW B CYJeOHOM
MIOpsIIKE B TEUEHHE rofa Co JHs, KOrAa OH y3HaJI MJIM JIOJKEH ObLT y3HATh O COBEPIIEHUU JaHHOM
cnenku (1. 3 cr. 35 CK PO);

K TpeOOBaHMSIM CYIPYTOB O pasziesie 0OIIero MMyIIecTBa CypyroB, Opak KOTOPBIX PaCTOPTrHYT,
MPUMEHSIETCS TPEXJIETHUI CPOK MCKOBOM AaBHOCTH (1. 7 cT. 38 CK P®);

QIMMEHTHI 32 TPOIIEANINN MEPUO MOTYT ObITh B3bICKAHBI B Mpeesiax TPEXJIETHEro CpoKa C
MOMEHTa OOpAIeHUsI B CYH, €CJIU CYJJOM YCTaHOBJIEHO, YTO JI0 OOpaIlieH s B Cy/1 IPUHUMAJIFICh MEPbI
K TIOJyYeHHUIO0 CPEJCTB HA COAEpKaHKe, HO AJIMMEHTHI He ObLIM TOMYYEeHBl BCJIEACTBUE YKJIOHEHUS
JMIa, 0OSI3aHHOTO YIIIAYMBATh ATMMEHTHI, OT uX yruiaThl (1. 2 ct. 107 CK P®D).
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§ 5. CooTHOIIEHHE cCeMEeHOr0 U APYrUX OoTpacJjei npasa

CemeiiHOe MpaBO HAXOAUTCS 10J] aKTUBHBIM BO3JEUCTBUEM KOHCMUmyuuonHozo npasa. enn
Y TIPUHIIMITHL TPABOBOTO PETYJIMPOBAHMS CEMEHHBIX OTHOIIICHUI CBSI3aHBI C MOJIokeHus MU KoHeTH-
Ty P®, omnpenensionmmy OCHOBHBIE TIpaBa U cBOOOABI Tpakaan (cr. 17, 19, 23, 27, 33, 35,
37, 38, 43,46). Tak, 3akperieHHoe B cT. 38 Koncturyuuu P® nonoxenue o 3amuTe rocyjapcTBoOM
CeMbU, MAaTEPUHCTBA U AETCTBa Halwio BoruiomieHue B ct. 1 CK P®: cembsi, MaTepuHCTBO, OTIIOB-
CTBO W JIETCTBO HAXOMATCs MOJ 3aluTor rocygapcrBa. CeMelHOe 3aKOHOMATEIbCTBO MCXOAUT U3
HEOOXOIUMOCTH YKPEIUIeHUsI ceMbU. KOHCTUTYITMOHHBIA TIPUHIIAIT PAaBHOIIPABUS TPak/IaH HE3aBH-
CUMO OT I10JIa, Pachl, HALIMOHAJILHOCTHU, si3bIKa, npoucxoxaeHus (cr. 19 Koncrutynuu P®) orpa-
kel B 1. 4 ct. 1 CK P®, cormacHO KOTOpOMY «3ampelnanTcs Toobie (popMbl OrpaHUYEHHs TpaB
rpakJaH Npy BCTYIUICHUU B OpaK M B CEMEWHBIX OTHOIICHUSX IO MPU3HAKAM COLMAILHOM, paco-
BOU, HAIIMOHAJILHOM, SI3BIKOBOM WJIM PEJIMTMO3HOW MPUHAICKHOCTH». TpeOoBaHNe TOCyIapCTBEH-
HOW PErvcTpalvii OMpe/ieIeHHON TPYIITbl IPUINIeCKUX (DAKTOB, BJCKYIIUX BO3HUKHOBCHUE WU
MpeK parieHrue CeMeHbIX MPAaBOOTHOIIICHU!, 00YCJIOBIIMBAET HEOOXOIMMOCTh TPUMEHEHU T aIMUHU-
CTPATUBHO-TIPABOBBIX HOpM. [TOpsiIOK TOCYyIapcTBEHHOM pEerucTpaliy U pacTOpKeHus Opaka, poxk-
JEHMs1, YCHIHOBJIEHU I, CMepTH onpenensiercs: denepaibHbIM 3aKOHOM OT 15 HostOpst 1997 1. Ne 143-
@3 «O06 akTax rpaxIaHCKOTO COCTOSHUS». VIHCTUTYTHI ONIEKU U MOTIEYUTENTLCTBA HaJl HECOBEPIIICH-
HOJIETHUMU JE€TbMU, YCHIHOBJIEHUSI, IPUEMHON CEMbU TTOMHUMO CEMEWHOTr0 3aKOHOAATEILCTBA BKJTIO-
yaiot [Tonoxenne 06 opranax orneku u noneuntenscrsa oT 30 arpens 1986 r. B anuMeHTHBIX 00s1-
3aTesIbCTBAX MPUMEHSIIOTCS TaKue MOHSITUS, KaK HeTPYIOCIOCOOHOCTh, HYXKIAeMOCTh, 3apad0TOK,
MUHUMAJIbHBIA pa3Mep OIUIaThl TPY/Ia, KOTOPbIE ONpeesioTcs B mpyodosom npase. B cratbe 109 CK
P® 3akperuieHa 0053aHHOCTh QJIMUHUCTPALIMN OPraHU3aIMK [0 MECTy padOoThI JIIA, OOSI3aHHOTO
yIJIAYMBaTh aJTMMEHTHI, yaepxuBaTh UX. Ctatbs 111 CK P® Bo3naraet Ha aIMUHHUCTPALMIO OpPraHU-
3a1uu 003aHHOCTH COOOINATh O MepeMeHe MecTa PadOTHI JIHIIA, OOSA3aHHOTO YILIAYMBATH aJTAMEHTHI,
acr. 117 CK P® — 006513aHHOCTb TTPOM3BOJUTH MHIEKCAIIMIO ATAMEHTOB IPOITOPIIMOHATIFHO YBEJINYe-
HUIO YCTAHOBJIEHHOTO 3aKOHOM MUHHMMAJILHOTO pa3mepa oruiatel Tpyaa. [lepeunciienre anMMeHTHBIX
T1aTexked MPOU3BOIUTCS Yepe3 yupekIeHUs] OAaHKOBCKOW CHCTEMBI, IesITeJIbHOCTh KOTOPBIX periia-
MEHTUPYETCS] HOPMaMU (PUHAHCOB8020 Npasa. ITOU Ke OTPACIIbIO ONPEIEIIAIOTCSA pa3Mep U MOPsI0K
B3bICKAHUs TOCYJApPCTBEHHOM TMOIUIMHBI 32 PETUCTPAIUIO0 pacTopikeHus Opaka. B ornenenusx Coe-
peratenbHOro 0anka Poccuiickorn Penepaiiuy OTKPHIBAIOTCS cYeTa Ha MMs IeTel, OCTaBIIuxcs 6e3
noreyeHus1 poautesieid. CTOUT OCTAHOBUTHCSI HA B3aUMOJICMCTBUM CEMEMHOIO M YroJIOBHOTO IpaBa,
XOTSI OHA U HE OTHOCATCSI K CMEXHBIM oTpacisiM. OCHOBaHMEM MPUMEHEHUs] CEMENMHO-TIPABOBOM
OTBETCTBEHHOCTH SIBJISIETCS] COCTaB MMPABOHAPYIIIEHUS B TIOJIHOM WM ycedeHHOM oObeme. [loHsaTHe
BUHBI KaK 3JIeMEHTa COCTaBa MpaBOHAPYIICHUs HarnOoJee TIOJHO Pa3paboTaHO B TEOPUH YTOJIOBHOTO
npaBa. Ha 3aimury npaB u MIHTEPECOB CEMbU B 1IEJIOM U HECOBEPIIIEHHOIETHUX AETel B OTICIbHOCTH
HarpasjieHbl HopMbl 1. 20 YK P®, kotopble nmpegycMaTpuBalOT OTBETCTBEHHOCTh 32 CIIE/AyIOIIHe
MPaBOHAPYILIEHUS:

BOBJICUEHNE HECOBEPIIIEHHOJIETHUX B COBEpILIeHHe npecTymuieHus (ct. 150);

BOBJICUEHIE HECOBEPIIIEHHOJIETHETO B COBEPIIICHUE aHTUOOIIECTBEHHBIX JIeHcTBH (CT. 151);

TOPTrOBJIsl HECOBepIleHHOIeTHUMU (CT. 152); monqmena pedeHka (cT. 153); He3aKOHHOE YChIHOB-
nenue (ynouepenue) (ct. 154); HepasriialieHue TailHbl YChIHOBJIeHus (yaodyepenust) (ct. 155); neuc-
TMOJTHEHVEe 00s3aHHOCTE! 10 BOCMIMTAHHIO HeCOBEPILIEHHONIeTHETO (cT. 156);

3JIOCTHOE YKJIOHEHHE OT YIUIaThl CPE/ICTB Ha COJiepKaHue JIeTel WM HeTPYIOCTIOCOOHBIX POIH-
tenen (ct. 157).
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§ 6. /leiicTBHEe ceMeHHOr0 3aKOHO/1aTeJILCTBA
BO BpeMeHH, MPOCTPAHCTBE U IO KPYTy JIMIL

JleilicTBHe ceMeilHOr0 3aKOHOATeJbCTBA BO BpeMeHH uMeeT OOJIbIIoe MPaKTHIECKoe
3HAUEHHUE B CBSI3U C TEM, YTO OHO MEPUOINYECKH OOHOBIISETCS: MOSIBIISIOTCS] HOBbIE HOPMBI CeMeNi-
HOT'O MpaBa, a paHee [IEeCTBOBABIINE MPEKPAIAIOT CBOE CYLLECTBOBAHUE; BHOCATCS W3MEHEHUs U
JONOJIHEHUS B JICMCTBYIOLIEE 3aKOHOIATENIbCTBO. [lelicTBUe CeMEeNHOro 3aKOHO/ATeIbCTBA BO Bpe-
MEHU TIOTYMHSETCS OOIIUM IpaBUJIaM: HOBblE HOPMATHBHO-IIPABOBBIE aKThl OOPATHOM CHJIBI HE
MMEIOT ¥ paclpoCTPaHSIOTCS TOJIbKO Ha T€ OTHOLIEHHS, KOTOpbIE BO3HUKAIOT NIOCJIE BBEJCHUS B JIeH-
cTBUE HOBBIX akTOB. [Topsinok BBeeHU I B ieficTBUE (heiepaTIbHBIX CEMEMHBIX 3aKOHOB OIPEAEIAEeTCS
denepanbabiM 3akoHOM OT 14 uioHs 1994 1. Ne 5-®3«0 nopsiake ormyOIMKOBaHUS M BCTYIUICHUS
B cuity (pefiepasibHbIX KOHCTUTYIIMOHHBIX 3aKOHOB, (peJiepaibHbIX 3aKOHOB, aKTOB mnasat denepaib-
Horo Cobpanusi». B cootBeTcTBHHM co CcT. 1 maHHOro 3akoHa Ha Tepputopun Poccuiickoit ®enepa-
[IUM IPUMEHSIIOTCS TOJIBKO T€ 3aKOHBI, KOTOpbIe 0uIaabHO onyonukoBaHbl. Eciu B enepanbHOM
3aKOHE HE MPEeyCMOTPEH CPOK BBEJIEHUS €r0 B JEWCTBUE, OH BCTYINAET B CUJIy HA BCEU TEPPUTOPUU
P® omHoBpemeHHo 10 ucteueHnn 10 aHEN co JHS ero ormyOIUKOBaHUS.

[Mopsinok BBenenus B aericteue CemeitHoro kojekca Poccuiickoit depepaiinu orpeiesieH B CT.
168 u 169 sroro Kogekca. B niesiom oH Berynui B aeicteue ¢ 1 mapra 1996 r. (. 1 cr. 168 CK
P®), u ero HOpMBbI IPUMEHSIOTCS K CEMENHBIM OTHOILLEHUSIM, BO3HUKIINM I10CJI€ BBEIEHUS €ro B
neiictBue (1. 1 ct. 169 CK P®). Bmecre ¢ Tem cr. 169 CK P® npenycmarpuBaet UCKIIOUEHUS U3
o6mero npaeuia. Hekoropeim Hopmam CK P® npuiana obparHas cuma:

1) nonoxenuss CK P®, perynupyiomiye ycioBus U MOPSAOK 3aKTIOUEHUsT OpauyHbIX JOTOBO-
POB U CorIallieH i 00 yIuiaTe aTMMEHTOB, IPUMEHSIIOTCS K Ha3BaHHBIM JIOTOBOPAM U COTJIAIIICHUSIM,
3aKkJII04eHHbIM /10 1 mapta 1996 r., ecu oHU He MPOTUBOpeYaT MoJIokeHUsIM Hactosiiero Konekca
(. 5 cr. 169 CK PD);

2) TIOJNIOKEHUsT O COBMECTHON COOCTBEHHOCTH CYINPYIrOB U KaXJIOTO M3 HUX, YCTAHOBJICHHBIC
cr. 34-37 CK PO, npumeHsI0TCSA K UMYIIECTBY, HAKUTOMY CyIpyraMu (OJHUM M3 HUX) 10 1 mMapra
1996 1. (11. 6 c1. 169 CK PD);

3) npu3HaeTCs pUIUIecKas cuia 3a OpakoM rpakjaaH Poccuiickoit depepaiium, coBepiieH-
HBIM TI0 PEJIMTUO3HBIM 00psiiaM Ha OKKYITMPOBAHHBIX TeppUTOpUsiX, BxoguBumx B cocta CCCP B
niepuop, Bekoit OteuecTBEHHOM BOMHBI, 10 BOCCTAHOBJIEHU S HA STUX TEPPUTOPUSIX OPraHOB 3aITUCH
aKTOB T'Pa’KIaHCKOTO COCTOSIHUSI.

Otnenvubie HopMbl CK P® BBeneHs! B ieiicTBre nosaxee, yeM Konekc B 1iesiom:

CyIeOHBIN MOPSAIOK YCHIHOBJICHHS JieTel, ycTaHoBIeHHBIH cT. 125 CK P®, 6bi1 BBeICH B Aeii-
crBue ¢ 27 ceHtsiops 1996 r. — co nHsA Berymuienus B cuiy PenepanbHoro 3akoHa ot 21 aBry-
cra 1996 r. «<O BHeceHMM M3MEHEHUWI U JIONOJHeHui B ['paskaaHCKMil IpoleccyaslbHblid KOAEKC
PCDCP» (1. 2 ct. 169 CK P®);

cratbsi 25 CK P®, onpenensioniasi, 4To MOMEHTOM MpeK paiieHus Opaka Mpy ero pacTopKeHUH
B Cyjie SIBJISIETCS JIeHb BCTYIUICHUsI PEIIeHUsI Cy[a O pacTOpKeHUH Opaka B 3aKOHHYIO CHITY, CTaja
MIPUMEHSATBCS TIPU pacTopkeHnH Opaka B cyae nocie 1 mas 1996 r. (1. 3 cr. 169 CK P®D).

BaxHoe 3HaueHHe MMeeT TaKkKe MOMEHT MPEKpaeHuUs IEMCTBUSA CEMENHO-IIPABOBbIX aKTOB,
KOTOPBIN 3aBUCUT OT TOTO, YKa3aH JIM B HOPMAaTUBHOM aKTe CPOK €ro JAENCTBUS:

€CJIM B HOPMATUBHOM aKTE YCTAHOBJIEH CPOK €r0 JEWCTBHUS, TO OH YTPAYMBAET IOPUINIYECKYIO
CWJIy C HACTYIIJICHUEM YKa3aHHOTO B HEM CPOKa;

€CJIM CPOK JIEWCTBHUSI MPABOBOIO aKTa HE YKa3aH, TO OH MPEKpallaeT CBOe NEeWCTBUE JMOO C
MIPUHSATHEM HOBOTO HOPMATUBHOTO aKTa, PETYJMPYIOIIETo TaKHe ke OOIIECTBEHHbIE OTHOILICHU S, UTO
Y paHee JEeWCTBOBABIIN, TMOO B pe3yJibTaTe €ro OTMEHBI.
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Tak, cornmacHo 11. 2 c1. 168 CK P® 6bu1 ipu3Han yrparusimMm cuty Koneke o 6pake u cembe
PC®DCP, 3a uckmouenueM pasi. IV «AKTBI IpakIaHCKOTO COCTOSIHUS», KOTOPbIA JEWCTBOBAN JO
npusaTus PepepanbHoro 3akoHa ot 15 HosOps 1997 r. Ne 143-P3 «O0 akTax rpakIaaHCKOTO COCTO-
STHUSD».

JleiicTBHe ceMeilHOr0 3aKOHO/JATeJbCTBAa B MPOCTPAHCTBE TOIYMHSETCS CIELYIONM
MIpaBUJIaM:

3akoHbl Poccuiickont ®eniepanuy MpUMEHSIIOTCS HA BCEH €€ TEpPUTOpUH;

3aKOHOZIaTeNIbHbIE aKThl CyOBeKTOB Poccuiickoii Peaepaiiii pacpoCcTpaHsIoT CBOE JEHCTBUE
TOJIBKO Ha VX TEPPUTOPHIO (pecyOuKy, Kpai, 001acTb);

IIpY HECOOTBETCTBUM 3aKOHA cyObekTa Poccuiickoit Peneparmu dherepaabHOMY 3aKOHY Aei-
crByeT 3aKkoH Poccuiickoii denepauum.

eiicTBHE ceMeNHO-NMPABOBBIX aKTOB MO KPYry Jimil. Poccuiickoe 3aKOHOAATEIbCTBO pac-
npocTpaHsiercsi Ha Beex rpakaan Poccuiickoit depeparyu. CormnachHo 1. 2 cr. 62 Koncruryuuu PO
MHOCTpaHHbIE TPakJaHe W JMIa 0e3 IpakJaHCTBa IMOJb3YIOTCS NMPaBaMU M HECYT OOSI3aHHOCTH B
CEMEMHBIX OTHOIIEHHSIX HApPaBHE C POCCHMUCKUMHU rpaxaaHaMu. OTaebHble UCKITIOUeHUs U3 3TOTO
MpaBWia MOTYT ObITh YCTAHOBJIEHBI (he/lepaIbHBIMU 3aKOHAMH MJIA MEkTyHAPOIHBIMU JIOTOBOPAMH.
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§ 7. IlpyHOUN aHAJOrMHA B CEMENHOM IpaBe

BocnonHenne npo6eioB B ceMEHHOM 3aKOHOIATENILCTBE TIOCPEICTBOM aHAJIOTUH 3aKOHA HJTH
a”asioruu npasa npegycmorpero cr. S CK P®. B Teopuu npaBa noj aHaJorueit 3aKOHa MPUHSITO
MOHUMATh pelleHre Jela WIN OTAEIbHOIO I0PUINYECKOrO BOIIPOCa HA OCHOBAaHMU 3aKOHA, PEryJIu-
PYIOLIETro CXOAHBIE OTHOILIEHHU ], a [10]] aHAJIOTHUEN ITpaBa — PelIeHue Aej1a WK OTAEIbHOIO I0puanye-
CKOTrO BOITPOCa Ha OCHOBE OOIIMX HAa4Yasl ¥ CMBIC/IA 3aKOHO/IATeIbCTBAS.

TeOpeTI/IUICCKI/I HE HUCKJIIOYACTCA BO3HUKHOBCHHEC CUTYAllUH, KOIJa KaKI/Ie-HI/I6O OTHOLIICHU A
MEXJYy WIEHAMU CEMbU OKaXyTCsl HE ypEerylMpOBaHHbBIMU HE TOJIbKO HOPMaMHU CEMEWHOro, HO U
IPaKIAaHCKOTO TpaBa, a COrJIallieHre CTOPOH HO CYIIECTBY BO3HHUKIIIErO MeXy HUIMHU CIIOpa He OyzieT
nocturHyTo. [Ipu Takux oOCTOATENbCTBAX B pe3y/bTaTe Mpodesa B 3aKOHOAATENbCTBE OyIeT BechMa
CJIO)KHO pa3pelIvTh NOAOOHBIN KOH(IIUKT B TOJIb3Y OJHOTO M3 WIEHOB CEMbH C YYE€TOM COOMIONCHUS
npaB Bcex 3auHTepecoBaHHbIX Jull. Cratbsa 5 CK P® sBisiercs HoBesuioil B cemeiiHoM mipase. B
Hen NpeaAyCMOTpEHA MPUHIUIIUATIbHAA BO3MOXKHOCTD ITPUMEHCHUA ITPU PETYJIMPOBAHUN OTHOIIIEHUI
MeX]y YICHAMH CEMbU aHAJIOTMU (aHAJIOTMY 3aKOHA WJIM aHAJIOTUU 11paBa).

8 Anexcees C. C. I'ocynapcrso u npaso. M., 1993. C. 139.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[TpouuTaiitTe 3Ty KHUTY LIEIMKOM, KYIHB IIOJHYIO JIeraabHYI0 Bepcuio Ha JIutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,

WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-

COOOM.
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