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AHHOTaAIUSA

Wznanue mpexcrapnsier co0oil yyeOHUK mo Kypcy «CemeiHoe
npaBo Poccum». B HeM paccMOTpeHs! Bce OCHOBHBIE BOITPOCH! Kypca,
JaH aHAJIM3 COBPEMEHHOIO0 CEMEWHOro 3aKkoHoparesbcTBa Poccum,
MIPOKOMMEHTHPOBaHbI OCHOBHbIE (heJiepasibHbIe 3aKOHBI, KACAIOIIUECs
PEryIMpOBaHMs CEMEHHBIX NPABOOTHOIIEHUH, YUTEHBI IMOJIOXEHUS
W BBIBOABI, COZEpXKAlIMecss B HAy4HBIX Tpylax M pa3paboTkax
OTEYECTBEHHBIX M 3apyOeKHBIX YUEHBIX-IIMBIIMCTOB. HecOMHEHHBIM
JOCTOMHCTBOM KHHTHY SIBJISIIOTCSI TIPUMEpPBl U3 CYAEOHOH NPaKTHKH,
KOTOPbIE CYIIECTBEHHO OOJEryaloT U3ydeHue OTHON M3 BaKHEWIIHX
MOJOTpacieil IpakJaHCKoro npasa. V3gaHuwe npeaHa3sHaueHO st
CTY/IEHTOB, AaCIMPAaHTOB W NperojaBareyell IOPUANYECKHX BY30B
n (aKkyJbTeTOB, a TaKke Ui BCEX TpaXk[IaH, HMHTEPECYIOLMXCS
BOIIPOCAMH CEMEWHOTrO MpaBa.



Conep:kanue

BBenenne
I'naBa 1 [lonsitue, mpeagMeT, METO U TIPUHLIMIIBI
cemerHoro rnpasa Poccun

§ 1. [lonsiTrie cemeitHOTO TpaBa

§ 2. [Ipenmer cemMenHOro npasa

§ 3. Metop cemerHOro npasa

§ 4. OCHOBHBIE ITPUHITUIIBI CEMEMHOTO ITpaBa
§ 5. IOpunuyeckue (akTel B CEMEMHOM IpaBe
§ 6. Cpoku B cemerHOM Iipase. VckoBas
JaBHOCTD

KoHTposbHBIE BOIPOCH

Tectol

Jlureparypa

I'naBa 2 Cucrema ¥ UICTOUHUKH CEMEVHOTO ITpaBa

§ 1. Cucrema ceMelHOro rnpaBa

§ 2. IloHsATHE M BUIBI UICTOYHUKOB CEMENHOIO
npaBa

§ 3. MexayHapoaHble JOTOBOPbI KaK UICTOUYHUK
CEMEUHOrOo IpaBa

§ 4. CooTHOILIEHNE CEMEHOTO U I'PaXkJaHCKOrO
npaBa

§ 5. CooTHOILIEHNE CEMEUHOTO U APYTUX
oTpaciiey rpasa

19
25
32
38
47

56
57
59
60
60
64

71

76

82



§ 6. JleficTBHE CEMEMHOIro 3aKOHOJATEIbCTBA BO

BpPEMEHU, TPOCTPAHCTBE U MO KPYTY JIUIL

§ 7. IlpyHuMIT aHAJIOTUX B CEMEWHOM TpaBe
KoHnel 03HaKOMHUTEILHOTO (PparMeHTa.

85

89
91



JIroomuiia FOpreBHa

I'pyaubina
Cemennoe npaso Poccun

BBeaenne

CemeliHoe MPaBO PeryJMpyeT JIMYHbIE HEUMYIIIECTBEHHbIE U
UMYIIECTBEHHBIE OTHOILIEHUS MEXTy CYIPyraMu, POAUTEISIMU U
JETbMU, K KOTOPBIM MPUPABHUBAIOTCS YCHIHOBJIEHHBIE U YCBIHO-
BUTENU, a B CIyYasix U B Mpeeax, MpeaycMOTPEHHbIX ceMeii-
HBIM 3aKOHOJATEILCTBOM, MEKAY APYTMMHU POACTBEHHUKAMU U
YMHBIMU JIuaMu. CeMerHOe MpaBo ONpeaesIsieT Takke (POpMBbI U
MOPSIZIOK YCTPOMCTBA B CEMBIO JETel, OCTaBIIMXCs Oe3 Toreyve-
HUS POJIUTEIEH.

Crnenyer 3aMeTUTh, YTO paHee JAEUCTBOBABIIIEe CEMENHOE 3a-
KOHOJIaTeJIbCTBO OMPEAeIsIo MpeAMeT CEMENHOro MmpaBa CTOJb
IIMPOKO, YTO 3TO SIBHO HE COOTBETCTBOBAJIO JIEHCTBUTEILHOCTHU.
B HoBom CemeitHom konekce PO npennpuHsTa MomnsITKa JaTh
eMy Oornee yeTkoe U Ooree y3Koe onpenenaenue. O4eBUIHO, YTO
CeMEeHOe MPAaBO HUKOT/IA HE PETYIMPOBAJIO BCE HEUMYIIIECTBEH-
HBIE 1 BCE UMYIIIECTBEHHBIE OTHOIIIEHUS1, BO3HUKAIOIIIE B CEMbe
MEXAy CYNpyraMu, pOAUTENISIMUA U IETbMU U TeM OoJiee JpyriuMu
YJIeHaMU ceMbU. VIMyIiecTBeHHbIe OTHOIIEHHSI MEXKy POJUTE-



JISIMU U IETBMHU, a TaKXkKe IPYTUMH WIEHAMU CEMbHU, B TOM YHUCTIe
¥ BO3HUKAIOIIME B CEMbE, HAITPUMEP OTHOIIEHWSI COOCTBEHHO-
CTH, BCErJa PEryJIMpOBAIMCh HOPMAMHU TPAKAAHCKOTO, a He ce-
MerHoro npasa. K cemeitHo-mipaBoBoM chepe OTHOCUIIUCH JIUIITh
QIMMEHTHBIE 00513aTeNIbCTBA, CYIIECTBYIOIINE MEXy STUMH JIH-
aAMH.

B Cewmeiinom kozekce P® onpesenenue npeamera ceMeHo-
ro MpaBa HECKOJbKO CykeHO. B HeM mo-rpeskHeMy rOBOPHUTCS
00 UMYIIIECTBEHHBIX Y INYHBIX HEMMYIIIECTBEHHBIX OTHOIIIEHUSIX
MEXIy CyIpyramMu, pOAUTENISIMUA U JeThbMU O0€3 BCSAKOTO OTpaHM-
yeHusi. OIHAKO B OTHOIIEHUU JIPYTUX YJICHOB CEMbU peub UAET
yke He 000 BCeX MMYILIECTBEHHbIX M JMYHBIX HEMMYIIECTBEH-
HBIX OTHOIICHUSIX MEKIy HUMHU, & TOIBKO O TeX U3 HUX, KOTOPbIS
MPSIMO TIPEyCMOTPEHbI CEMEMHBIM 3aKOHOAaTebcTBOM. Kpome
TOro, CeMeNHOe 3aKOHO/IATeIbCTBO MOXKET YCTAHABJIMBATh TIpe-
JeJIbl, B KOTOPBIX JaHHbIE OTHOIIEHUS TIOAMNAA0T MO/ ero Bo3-
neiicteue. Hanpumep, cemeitHoe 3aKOHOIATENbCTBO PETYIUPYET
B HACTOsIIIIee BPeMsI TOJIbKO HEKOTOPbIE ACMEKThI OMEKH U IOTIe-
YUTEIbCTBA, B YACTHOCTH OTHOIIICHHSI, BO3HUKAIOIIUE B CBSI3U C
BOCITUTaHUEM JIETell B CEMbE OMNEKYyHa.

ABTOp Hazeercsi, YTO HACTOSIIMNA YYeOHHWK OyleT mMoje3eH
CTyJEHTaM, acllMpPaHTaM W MPEenojAaBaTeissM I0PUIUIECKUX BY-
30B U (paKyJIbTETOB, IOPUCTAM, PUIITOPAM, aJIBOKATaM, CIeIra-
JIM3UPYIOIIMCS Ha BEICHUM CEMEHMHBIX JIeJT, a TAKKe BCEM Ipak-
JaHaM, UHTEPECYIOIIUMCS BOITPOCAMHU CEMENHOTO TIpaBa.

ABTOp BBIpaKaeT UCKPEHHIO MPU3HATEbHOCTh BCEM TEM,



KTO B TOW WIM MHOHN CTEINEHU CONEHCTBOBAJ HAIIHMCAHUIO STOU
KHUTHY, U B MIEPBYIO OYE€PEAb CBOEMY YUHUTENIO — JOKTOPY IOpHU-
JIMYECKUX HayK, npodeccopy Cemerny Muxaiinosuuy [lemposy, a
TaKke€ COTPYAHUKAM ropuouueckoli komnanuu «FOpkomnanu».

CBoM OT3BIBBI, IPEJIOKEHUS U BOIIPOCH YUTATENN MOT'YT Ha-
NIPABJIATH aBTOPY M0 afpecy: Youright@mail.ru.



I'naBa 1 IlonsiTue, npeaMer, METOX U
NPUHIMIBI ceMenHOro npasa Poccun

§ 1. IlonsAATHE CeMeNHOrO0 MpaBa

C npunsituem I'paxaganckoro kopekca Poccuiickort denepa-
uun (panee — 'K P®) u CemeliHoro koaekca Poccuiickon ®e-
nepamuu ot 29 pexadps 1995 r. Ne 223-d3 (nanee — CK PO)
B ONpPEIEJICHUU TpeIMeTa CEMEMHOIO M TpakJaHCKOro IpaBa
MIPOU3OIILIN CYIleCTBeHHbIe n3MeHeHus'. [lepecMoTpeHo u co-
OTHOILLIEHWE MEXy JAHHBIMU OoTpaciasiMu. HekoTopble HHCTUTY-
Thl (OIEKa, MOMEYUTENLCTBO, AKThl IPAXIAHCKOTO COCTOSIHUSA),
TPAIWLIMOHHO BXOAMBIIME B COCTAB CEMEMHOIO 3aKOHOAATEIb-
crBa, ObuTH nepemertieHbl B ['K P®. M3menunuch u Teopetnye-
CKHE TOXO/bl K MCCJIEJOBAHUIO MPEIMETa U METOA CEMEMHO-
o rpakIaHCKOro MpaBa. Bo3poskaeHue B Halllel cTpaHe Teopuun
YAaCTHOTO U MyOJIMYHOTO TIpaBa Aaji0 BOZMOXHOCTh aHATIM3UPO-
BaTh 3TU BOIMPOCHI C COBEPIIEHHO UHBIX TO3UIIUN.

B cootrserctBum ¢ Hopmoit cr. 2 CK P® cemeitHoe 3aKOHO-

! Ho npunsatys 'K PO u CK PO npeameT ceMeliHOro rnpasa 00bIYHO OINPeesIsIcs
KaK JINYHbIC ¥ IMYILIECTBEHHBIC OTHOIICHH I, BOSHUKAIOIIHE MEKIY JIOABMU U3 Opaka,
KPOBHOTO POICTBA, YCHIHOBJICHU ST, IPUHATH AETel B CEMbIO Ha BOCITUTAHUE, WU KaK
JIMYHBIE ¥ IPOM3BOIHBIE OT HUX MMYIIIECTBEHHbIE OTHOLIEHUS, BOSHUKAIOIINE MEXIY
JOABMU 13 Opaka M IPUHAJUIEKHOCTH K CEMbe.



JaTeJIbCTBO YCTAHABIIMBAET YCIIOBUSI M MOPSJOK BCTYIUICHUS B
Opak, TpekparieHus Opaka ¥ NMPU3HAHUS €ro HeJeWCTBUTE Ib-
HBIM, PEryJMpyeT JUYHble HEMMYIIIECTBEHHbIE U UMYIIECTBEH-
HBIE OTHOIIICHHS MEX/1y WICHAMU CEMbH: CYITPyraMH, POIUTEIsI-
MU ¥ 1IeTbMU (YCHIHOBUTEJISIMU U YCHIHOBJICHHBIMH), 4 B CITy4a-
SIX U B Mpefesax, NpeAyCMOTPEHHBIX CEMEMHBIM 3aKOHOIATE b-
CTBOM, MEX/1y APYrUMH POACTBEHHUKAMU W UHBIMU JIUIIAMHU, &
TaKkxke onpeaesseT (POpMbI U TIOPSAAOK YCTPOMCTBA B CEMBIO Je-
TEH, OCTABINMXCs O3 MOMeYeHUs] POUTEICH.

OCHOBHBIM HauajlaM CEMEMHOr0 3aKOHOAATEJIbCTBA MOCBSIIIEe-
Ha cT. 1 CK P®, koropas rmacur: «Cembsi, MATEPUHCTBO, OT-
IIOBCTBO M j1eTcTBO B Poccmiickoit deneparnyi HaXOasITCS MO
3amMToN rocyaapcrea. CeMenHOe 3aKOHOAATENILCTBO UCXOAUT
U3 HEOOXOMMOCTH YKPETUICHHUS] CEMbH, TTOCTPOCHUST CEMENHBIX
OTHOIIIEHUI Ha YyBCTBaX B3aMMHOW JIIOOBU W yBaXKEHUS, B3a-
MMOITOMOIII ¥ OTBETCTBEHHOCTH TEpell CeMbell BCEX ee uJle-
HOB, HEJIOITYCTUMOCTH ITPOU3BOJILHOTO BMEIIATEILCTBA KOTO-JIH-
60 B Je1a ceMbH, oOecrieueHnst OeCTIpensITCTBEHHOTO OCYIIECTB-
JICHUsI YWICHAMU CEMbU CBOMX ITPaB, BOZMOXHOCTH Cy/IcOHOM 3a-
IIMTHI 3TUX TpaB». Komekc 3akoHHBIM MPU3HAET TOJNBKO Opak,
3aKJIIOYEHHBIA B OpraHax 3arucy aKTOB T'PaKJaHCKOTO COCTOSI-
HUSL.

PerynupoBaHue ceMelHBbIX OTHOIIEHWH OCYIIECTBISETCS B
COOTBETCTBHH C ITPUHIIAIIAMH JOOPOBOJIBHOCTH OPaYHOro COI03a
MYKYMHBI ¥ )KEHIIUHBI, PABEHCTBA MPaB CYIIPYTOB B CEMbE, Pa3-
pellieHN 1 BHYTPUCEMENHBIX BOITPOCOB MO B3AUMHOMY COIJIACHIO,



MIPHOPUTETA CEMENHOTO BOCITUTAHMS JIeTel, 3a00Thl 00 UX OJ1a-
TOCOCTOSIHAY Y Pa3BUTHH, OOECTICUeHHU T IPHOPUTETHON 3aIIUTHI
NPaB ¥ MHTEPECOB HECOBEPIIIEHHOJIETHUX Y HETPYIOCTIOCOOHBIX
YJIEHOB CEMBH.

Samnpenialorcst Jo0ble (POpPMBI OrpaHUYEHUs MPaB TpaxaaH
NP BCTYIUIEHWH B OpaK ¥ B CEMEHHBIX OTHOIIEHHSIX IO MPU3HA-
KaM COLMaJIbHOU, pacOBOM, HAIIMOHAJIBHOU, SI3bIKOBOW WJIM pe-
JIMTMO3HOM TpUHauIekHOCTU. [IpaBa rpaxjiaH B ceMbe MOIYT
OBbITh OrPAaHUYEHBI TOJILKO HA OCHOBaHWU (peepaibHOrO 3aKOHA
¥ TOJIBKO B TOW Mepe, B KAKOM 3TO HEOOXOIMMO B IIEJISIX 3aIIUTHI
HPaBCTBEHHOCTH, 3/10POBbsl, MPaB U 3aKOHHBIX UHTEPECOB JPY-
T'MX YJIEHOB CEMbU M MHBIX TPAXK/IaH.

CemeitHOE NIPaBO peryaupyer:

1) MMuyHBIE HEMMYILECTBEHHbIE U UMYILECTBEHHbIE OTHOILIE-
HUSI MEXK]Y CYyIIPyraMu, POIUTEISIMU U IETbMH, K KOTOPBIM IPU-
PABHMBAIOTCS YCHIHOBJICHHBIE M YCBIHOBUTENHW, a B CIy4asX U
B Mpejiesiax, NPeayCMOTPEHHBIX CEMENHBIM 3aKOHOAATEILCTBOM,
ME:XAY IPYTMMH POJICTBEHHUKAMU M UHBIMU JIULIAMU;

2) (pOopMBI 1 IOPSZIOK YCTPOMCTBA B CEMBIO JETEN, OCTABIIINX-
cs1 6e3 roreveHus: poauTenei.

AHanu3upysi 1aHHYI0 HOPMY, MOXHO C/€JaTh BbIBOA, 4YTO
CeMEeNHOE 3aKOHOJATENbCTBO IMO-TPEKHEMY HE COAEPKMT Ka-
YECTBEHHBIX MAaTepHaJIbHBIX KPUTEPHUEB, MO3BOJIAIONIMX OTIrpa-
HUYHUTh CEMEWHBbIE OTHOLUEHUS OT OTHOLUEHUM, PETYJIMPYEMbIX
JPYTUMU OTpacisiMy TpaBa. [laHHbIE OTHOILIEHUS BBIAEISIOTCS
b 1o (opMasbHbIM Npu3HakaM. OHU JIOJKHBI BO3HUKATD



MEXy Cynpyramu Wi pOAUTENISIMUA U IETbMU, UM MEXKIY APY-
MMM POJICTBEHHUKAMM, WM UHBIMU JIMLIAMHU, OOHAKO B MOCJIE/I-
HUX JABYX CJIy4asix O PeryJIMpOBaHUY TAKMX OTHOILIEHUH TOJKHO
OBbITh MIPSIMOE YKa3aHKe B HOPMaX CEMENHOro 3aKOHOIATENbCTBA.

CemeilHOE 3aKOHOIATEILCTBO HE PETYJIMPYET BCEX UMYIIe-
CTBEHHBIX U JIMYHBIX HEUMYIIIECTBEHHbIX OTHOIIEHUN U MEXIY
Cylnpyramui, 1 poauTesisiMd U aeTbMu. [Ipu oTcyTCTBUM Mate-
PHUAJILHOTO KPUTEPUS /151 pa3rpaHUUEHUs1 OTHOILIEHUH, PEryin-
PYEMBIX CEMEWHBIM U I'PAXKJIAHCKUM IPaBOM, OTBETUTh HA BO-
MPOC, KAKME MMYILIECTBEHHbIE OTHOIIEHUS MEKAY POIUTEIISIMU
Y JIETbMH, a TaKkKe MEX/y CypyraMu sIBJISIIOTCSI CEMEMHO-TIpa-
BOBBIMH, IPAaKTUYECKM HEBO3MOXKHO. EJMHCTBEHHBIM CIOCO-
O0M, TO3BOJISIIONINM OMNpPEAEINUTh, MPUMEHUMO JId B TeX WIU
VHBIX CITydasiX CEMEMHOE 3aKOHOAATENIbCTBO, SIBJISIETCS BBISICHE-
HUE TOTO, CYIIECTBYIOT JIM HOPMbI CEMEMHOTO TTpaBa, psiMoO pe-
ryJMpyIoIIye JaHHble OTHOIIeHus1. Eciy Takux HOpM HeT, HeoO-
XOIMMO BBISICHUTb, PETYJIUPYET JIU JIaHHbIE OTHOLIEHUS I'Pax-
JAHCKOE ITPaBo.

[lonbITKa ONpeeieHrsi CEMEMHBIX OTHOIIEHUI KaK OTHOIIe-
HUI, BOHUKAIOIIIMX B CEMbE, TAK)KE HE JAeT OTBETA Ha BOIIPOC O
npupoje 3TUX oTHoleHui. CaMo MOHATHE CEeMbH Bcer/a ObLIo
HACTOJIBKO HEONPEJIEIEHHBIM, YTO €r0 HEBO3MOKHO JaXe 3aKpe-
MUTh B 3aKOHOJIATEJILCTBE.

CeMbsi MOKET paccMaTpuBaThCs B IByX 3HaueHusX. Cembs B
COLIMOJIOTUYECKOM CMBICIIE TPAAULIMOHHO TOHUMAJIACh KaK «CO-
103 JIMI], OCHOBAaHHBI Ha Opake, POJCTBE, MPUHATUM JETel B



CeMbI0 Ha BOCIHUTaHUE, XapaKTEPU3YIOIIUICS OOIIHOCTHIO KU3-
HH, UHTEPECOB, B3aMMHOW 3a00TO». OIHAKO TaHHOE OIpesie-
JIEHUE B HacTosiilee BpeMsl OJKHO ObITh paciipeHo. Cembsi B
COLIMOJIOTUYECKOM CMBICJIE MOXKET OCHOBBIBAThCS TAKKE HA (PaK-
THUYECKUX OpauyHbIX OTHOIIIEHUSIX, B TOM YKCJIe U HAa OTHOIIIEHH-
SIX MEKAY JIMIIAMU OJIHOTO T10JIa, KOTOPBIE MOMyYaloT B HACTOS-
1iee BpeMsl Bce O0JIbllee IPUANIECKOe MPU3HAHKE B PA3TUYHBIX
crpaHax. He Bce ceMbu B COLIMOJIOTMYECKOM CMBICTIE COCTABIIAIOT
CeMbIO B IOPUAUYECKOM CMbIcTe. [1Jis 9TOro HeoOXOIUMO 3aK0-
HOJATEIbHOE MPU3HAHKUE JAHHOTO coto3a ceMber. CeMbsl B 10pU-
JMYECKOM CMBICIIE BCET/1a OIpeessiiach Kak «Kpyr JIMLI, CBsI3aH-
HBIX MpaBaMu 1 00SI3aHHOCTSIMU, BBITEKAIOIIUMU U3 Opaka, poj-
CTBa, YChIHOBJIEHUS1 WJIM UHOU (DOPMBI IIPUHSATHUS IETEN Ha BOC-
nuTanue». TakiuM 00pa3oM, OIpesIesisisi OTHOUICHHUS, PETYIHpY-
€Mble CeMENHBIM MIPABOM, KaK OTHOIIIEHUS, BOZHUKAIOIIIUE B Ce-
Mb€E, Mbl MOJIy4YaeM 3aMKHYTBIA KPYT, IOCKOJIbKY CEMbSI B I0pPU-
JMYECKOM CMBICIIE — 3TO KPYT JIUL, OTHOIIEHUSI MEX]Ty KOTOPbI-
MU PEryJUpYIOTCS] CEMEUHBIM TIPaBOM 2,

CoummoJjiornueckoe noHsATHE ceMbH. Poiib ceMbH B )XU3HU
oOI1ecTBa 0OYeHb BakHa M MHOrorpanHa. Hemnoro ectsb o01ie-
CTBEHHBIX SIBJIEHUIA, KOTOPbIE (POKYCHPOBaIU ObI B ceOe MpaKTH-
YECKHU BCE OCHOBHBIE ACTIEKThl YEJIOBEUECKOW JKU3HEIESATETbHO-
CTU M BBIXOJIMJIM HAa BCE YPOBHU MPAKTUKU: OT OOIIECTBEHHO-HUC-

2 Crenmyer uMeTh B BULY, 4TO B ocnequue ropt B EBporie u CIIIA Bce Oonee mposi-
JISIeTCSl TEH/ICHLIMS Ha CTUPAHUE T'PaHUIbl MEXKAY JBYMS HOHATUSIMU — CEMbU B I0pU-
JIMYECKOM U COITUOJIOTMYECKOM CMBICIIE.



TOPUYECKOTO 0 UHIUBHUIYAILHOTO; OT SKOHOMUYECKOTO /0 /1y-
x0BHOTO. CeMbsl — OJJTHO U3 HUX. DTUM OOBSICHSIETCS HEYKJIOH-
HBII UHTEPEC K CeMbe CHElUATNCTOB Pa3IMUHBIX 00JIacTeil 3Ha-
HUIA: COIIMOJIOTOB, IOPUCTOB, TICUXOJIOTOB.

[TpeameTom u3ydeHus: COIMONIOTUY SIBIISIOTCS 3aKOHOMEPHO-
CTH pa3BUTHS U (PYHKIIMOHMPOBAaHUSI ceMbH B ooOmiectse. [lo-
TOMY COIIMOJIOTMYECKOE OIpe/esieHre ceMbi (DOpMYJIMpyeTcs
yepe3 ee Mpu3Haku U (pyHKIMU. K OCHOBHBIM (DYHKIIMSIM Ce-
MBH, KaK yke ObUI0O OTMEUEHO, OTHOCATCS PENPOAYKTHUBHAS, XO-
3SIICTBEHHO-9KOHOMUYECKasl, BOCIUTATE IbHAS, PEKpeaTUBHAS U
KOMMYHUKaTuBHas1. [IprBeeM HECKOIBKO ONpee/IeHU CEMbU,
npeasioxkeHHplx coruosnoramu. [To muenuio A.I'. Xapuesa, ce-
MBIO MOKHO OTIPEIeNTUTh KaK 00JIaJaloly0 UCTOPUIECKH OIpe-
JEJICHHOM OpraHMu3alied Malyl0 COLMAIBbHYIO TPYIILY, YJICHBI
KOTOpOW CBsI3aHbI OpaYyHBIMK WJIM POJCTBEHHBIMU OTHOIIICHUSI-
MU, OOLTHOCTHIO ObITa M B3aUMHON MOpAJbHON OTBETCTBEHHO-
CTBIO M COIMAJIBHOM HEOOXOIMMOCTBIO, KOTOpasi 0OyCJIOBJIeHa
NOTPeOHOCTHIO 00IIecTBa B (PU3NIECKOM U JTyXOBHOM BOCIIPO-
usBoncTee Hacenenus. H.J1. IllumuH onpenenser cemMplo ciieny-
oM oopazoM: «Cembsi — 310 cnevguyeckas popma corm-
QIBHON KU3HEAESITENbHOCTH JIIOIeH, 00YCIIOBIEHHAs] SKOHOMHU-
YeCKMM CTpoeM OOITeCTBa, OCHOBaHHAS Ha Opake WM POJICTBE,
BKJIIOYAsI BCIO COBOKYMHOCTh OTHOIIIEHUH (MEXKAY MYyXKEM U kKe-
HOM, pOAUTENSIMU U JETbMU, MEXAY Pa3IUYHbIMU MOKOJEHUSI-
MH), CKJIQJIbIBAIOIIMXCA Ha 0a3e COBMECTHOW Pa3HOCTOPOHHEM
JeSITeIbHOCTU €€ YJIeHOB, B KOTOPOW PeaTM3yIoTCs Kak Mmorpeo-



HOCTH 0011IecTBa (B (PM3MUECKOM 1 TyXOBHOM BOCITPOM3BOICTBE
YeJIOBEYECKOW JTMYHOCTH, B 00ECTIeYeHH HOPMAJTBHOM COBMECT-
HOW JKU3HEAESATENIbHOCTH JIofIer B cpepe JIMUYHOW KU3HU), TaK
Y TIOTPeOHOCTH MHIWBHUIA (B MHTUMHBIX CBA3SIX, B CEMEHHOM,
JINYHOM CUACThE)».

IymaeTtcst, 1J1st 001Iero orpe/esieHusI CEMbU B COLIMOIOTUY HEe
ClielyeT CTPEMUTBCS K €ro MOJHOW KOHKPETU3AIlUU U TbITaTh-
Csl 1aTh UCYEPIILIBAIOIINI TIepeueHb ee (DYHKIIMU U MTPU3HAKOB,
ClieTyeT OrpaHUYUThLCS JIUITH OOIUMU, CTAOMIBHBIMU YePTaMHU.
C y4eToM CKa3aHHOTO MpeJiaraeM CJIEAYIOLIEe ONpPeJesIEHUE ce-
MBbH KaK COLMAIbHOTrO MHCTUTYTAa. CeMbsl — 3TO MaJlasi Colualib-
Hasl rpymnmna Jiojaei, 00beIUHEHHBIX KPOBHOPOICTBEHHBIMM WU
VMHBIMUA TTPUPABHEHHBIMU K HUM CBSI35IMU, a TaKkKe B3aUMHBIMU
npaBaMy U 00SI3aHHOCTSIMU.

IOpuguyeckoe noHsitue cemMbu. JlelicTByoIee 3aKOHOAA-
TEJILCTBO HE CONIEPKUT MTPABOBOIO OMpe/esieHus ceMbu. B 1opu-
JMYECKON JTUTEPATYpe TI0 BOITPOCY O €r0 HEOOXOIUMOCTH CYIIIe-
CTBYET JBE TPOTUBOIIOJIOKHBIE MO3UIUH. [ [puBep:keHIIbl epBoi
U3 HUX CUMTAIOT HYXXHBIM JIaTh 3aKOHOJATEJbHOE OMpeaesieHre
ceMbl. HO MOCKOJIbKY pa3fiuyHble OTpaciiv MpaBa peryaupyior
pas3Hble M0 COAEPKAHUIO OTHOIIEHHUS C Y4aCTHEM YIEHOB CEMbU,
BO3HUKAIOT TPYIHOCTH B BHIPAOOTKE YHUBEPCAILHOTO TIOHSTHS
CEMbH, TPUEMJIEMOTO JIJIs1 BCEX oTpaciier rpasa. [1o ux MmHeHuio,
HYKHO BBIpaOOTaTh U 3aKPENUTh B 3aKOHE OIpee/icHIe CeMbU
JUTSL KaXJIOW TTPABOBOM OTPACiIH, CyObeKTaMU KOTOPOU SIBJISIOT-
cs1 wieHsl cembu. CyIleCcTByeT Takke MHEHHe, COIJIAaCHO KOTO-



pPOMY HE CTOMT Ha 3aKOHOJIAaTEeJIbHOM yYpPOBHE JIaBaTh ONpejeie-
He cembu. OOOCHOBHIBAETCSI OHO TeM, UTO OUYeHb MHOTOO0Opa3-
HBI KPUTEPUH, XapaKTEPU3YIOIINE CEMBIO, U CIIUIIIKOM Pa3HSITCS
YCJIOBHSI CYIIECTBOBaHMS cemell. K ToMy ke CTOPOHHUKH 3TO-
ro MHEHUs TI0JIaraioT, 4To CeMbsl KaK TaKoOBas CyObEKTOM ITpa-
Ba HE SABJISIETCS, CyObEKTaMU SIBJISIIOTCSI KOHKPETHBIE YJICHBI Ce-
MbH, O0JIee TOro, CEMbsI — 3TO SIBJIEHUE He TIPABOBOE, a COITUOJIO-
ruyeckoe. Bpsia in MOKHO COIIaCUTBCS € TIOJOOHBIMU BBIBO/IA-
MU | TIpeyiokeHrusiMu. [Tpesk e Bcero cJI0)KHOCTh U MHOTOTPaH-
HOCTb SIBJICHUsI HE BJIEYET BHIBOJIA O TOM, UTO B €ro orpejese-
HUM JIOJDKHBI OBITh YKa3aHbl BCE MPHUCYIIHE eMy MPU3HAKH, JI0-
CTaTOYHO OI'PAaHUYMUTHCS OCHOBHBIMU M OTHOCHTEILHO TTOCTOSTH-
HeIMU. CChIJIKAa Ha COIMAJIBHBIA XapaKTep CEMbH BEPHA, HO ITO
HE OTPULIAET BO3MOXKHOCTHU €€ MpaBoBoro omnpeneneHus. [lonas
B chepy MpaBOBOTO PETYJIMPOBAHUSI, CEMbsSI CTAHOBHUTCS COIIM-
aJIbHO-TIPABOBBIM SIBJICHHEM, UTO JJa€T BO3MOKHOCTH BKJIIOYUTH
B €€ Olpe/ie/ieHre KaK COIMaIbHbIE, TaK U MPABOBBIC PU3HAKHU.
[To mMeHbIIel Mepe 1Ba U3 HUX OTPaXKeHbI B JICHCTBYIOMIEM Ce-
MEWHOM 3aKOHOJIATeJIbCTBE:

HaJIMYMe B3aMMHBIX TPaB M OOS3aHHOCTEM UJIEHOB CEMBH
(3TOT pUBHAK SIBJISIETCS 00S3aTEIIbHBIM);

KaK MIPaBUJIO, YJICHBI CEMbHU IMPOKUBAIOT COBMECTHO, XOTSI HO-
CUTEJISIMU CEMEINHBIX MPaB U 00SI3aHHOCTEW MOTYT OBbITh UJIEHBI
pa3HBIX ceMell (Harpumep, aTMMEHTHBIE 00S3aHHOCTH OBIBITIMX
CYNPYTOB WJIM JIEYIIKY U 0aOyIIKH MO COIEeP:KaHUI0 CBOMX BHY-
KOB).



BrI3bIBaeT COMHEHUE U yTBEPIK/IEHHE O TOM, UYTO CEMbsI CyOb-
€KTOM IpaBa He SBJSAETCA. AHAIN3 JEUCTBYIOLIETO 3aKOHOMAA-
TeJbCTBA JIOKa3biBaeT oOpaTHoe. Kak camocrosTenbHOe MOHS-
THE, «CeMbsi» BCTpeuaetcs B Tekcte psijga crateid CK PO (cr. 1,
2,22,27,31, 54,57 u ap.). Takum 06pa3om, UMeeTCs T0CTaTou-
HO OCHOBaHUI, YTOOBI pacCMATPUBATh CEMbIO B KAYECTBE CAMO-
CTOSITEJILHOTO CYOBEKTa MpaBa, YTo MPUBOIMT K BHIBOIY O HEOO-
XOIMMOCTH TIPABOBOTO ONPEAEICHUS] CEMbU U €I0 OTPAKEHUS B
3aKkoHe. Berpevartoniyecs: BO3pakeHus1 aBTOPOB I10 MOBOAY TOTO,
4TO B CEMEWHOM 3aKOHOJIATEILCTBE MPH YIOTPEOICHUN TePMHU-
Ha «CEMbs» TI0 CYTH peub HJET O MpaBaX M OOS3aHHOCTAX ee
YJIEHOB KaK COBEPIIIEHHO OTJEJbHBIX CYOBEKTOB CEMENHO-TIpa-
BOBBIX OTHOIIEHUH, JIUIIIb IOTYEPKUBAIOT CIIOKHOCTb TAKOT'O CO-
IMaJIbHO-IIPABOBOIO (peHOMEHa, Kak cembs. [IpaBoBas B3anmo-
CBSI3b YJICHOB CEMbH SIBJISIETCSI HEPEMEHHBIM YCIIOBUEM €€ CY-
niectBoBaHus. CKazaHHOE MO3BOJSAET CENATh BBIBOJL O TOM, YTO
B CEMEITHOM IIPaBE CEMbs BBICTYNAET KAK €IMHBI KOJUIEKTHB-
HBII CYOBEKT, YWIEHBI KOTOPOTO TAaKkKe SBJISIOTCS CAMOCTOSITE b~
HBIMU CYOBEKTaMH CeMENHBIX MTPaBOOTHOIIEHHH. C y4eToM BbI-
HIEU3JIOKEHHOIO TpejiaraeM cieaylollee IpUaAnIEcKoe Ompe-
JieJIeHUE CEMbHU.

Cembsi — 310 00BEIMHEHUE, KaK TIPABUIJIO, COBMECTHO IPO-
’KUBAIOIINX JIUI], CBA3aHHBIX B3aMMHBIMU TTPaBaMU U 0OsI3aHHO-
CTSIMU, BO3HUKAIOIIUMU U3 Opaka, pojCTBa, YCHIHOBJICHUS WU
MHOUM (POpPMBI YCTPOWCTBA J€Teld Ha BOCIIMTaHWE B ceMbio. B
OTpE/IeIEHUsIX CEMbU, NAHHBIX B APYIMX TEOPETUUECKUX MC-



TOYHUKAX CEMEWHOIro IpaBa, B OCHOBHOM TAKXE YYUTBHIBAETCS
€IMHCTBO COLMAJILHO-NPABOBBIX NMpU3HaKoB cembu. [.K. Mar-
BEEB ONpEAENseT CEMbI0 KaK «0ObEAMHEHUE JIML, CBA3aHHBIX
Mexly coOoil OpakoM WJIM POACTBOM, MOpAJIbHOM M MaTepu-
aJIbHOW OOIIHOCTBIO M TIOAJICPKKOU, POKIACHUEM M BOCITUTAHM-
€M TIOTOMCTBA, B3aUMHBIMU JINYHBIMU TIPABAMH 1 00S3aHHOCTSI-
mu». A.M. HeuaeBa noHrMaeT nog ceMbeil «00LHOCTb COBMECT-
HO MPOKMBAIOLIMX M BEIYIIMX oOliee X03MCTBO JMl, 00naja-
IOIIMX MPEAyCMOTPEHHBIMU 3aKOHOATENILCTBOM O Opake M ce-
Mb€ TIpaBaMu U 0OsI3aHHOCTAMI». B.A. PsiceHiieB aenan akieHT
TOJIKO Ha I0pUANYECKHE MPU3HAKU ceMbU: «CeMbsl — 3TO KpYyr
JIML, CBSI3aHHBIX NIPAaBaMU M O0SI3aHHOCTSIMU, BBITEKAIOLIMMU U3
Opaka, poAcTBa, YCBIHOBJIEHUSI WM MHOW (DOPMBI IPUHATHSA Jie-
Tell Ha BOCITUTAHME M TIPU3BAHHBIMU CIIOCOOCTBOBATH YKpeEILIe-
HUIO ¥ Pa3BUTHIO CEMEVHBIX OTHOILIEHUI». B ceMEeHOM 3aKOHO-
JaTeIbCTBE Hapsily ¢ TEPMUHOM «CEeMbsl» YHOTpeOisercs: Tep-
MHH «4JIeH ceMbi». O0a 3TUX TepMHHA UCTIONbB3YIOTCS yKeE B CT.
1 CK P®, onpeaensmomen Hea U NPUHLMIIBL PEryIMpOBaHUA
CEeMEUHBIX OTHOIIEHUH. OIHAKO ITPABOBOTO OIpeeICHUS MOHS-
TS WIEHA CEMBH, TaK K€ KaK U CEMbU, HE CYLIECTBYET. AHAIN3
JEWCTBYIOILIETO 3aKOHOJATENILCTBA MO3BOJISIET CAEJATh BHIBOJ O
TOM, YTO TEPMUH «UYJIEH CEMbU» MPUMEHSETCS] B OTHOIICHUHU
JIMII, CBSI3aHHBIX CEMEMHBIMH MpaBaMU M OO0S3aHHOCTSIMH. DTO
MOTYT OBITh JIMLIA, TPOXKMBAIOIIME OTHOIN CeMbe, UIeHbl pa3HbIX
ceMeil, ObIBIIIME YIeHbl CEMbH, CBSI3aHHBIE JIMUHBIMUA HEUMYIIIe-
CTBEHHBIMH U (WJIM) MMYILIECTBEHHBIMU NIPABaMU M OOS3aHHO-



CTSIMHU, BBITEKAIONIMMU U3 Opaka, pOACTBA, YCHIHOBJICHUS WU
VHOW (pOPMBI YCTPOWCTBA JIETEN B CEMbIO. Tak, €IMHOKPOBHBIE
OpaTbsi ¥ CECTPHI Yallle BCETO He MPOKUBAIOT U HE BOCIIUTHIBAIOT-
Cs1 B OJTHOM CEMbE, HO CBSI3bIBAIOIIIEE X KPOBHOE POJICTBO SIBJISI-
€TCSl OIHUM U3 OCHOBAaHUI BO3HUKHOBEHHMS AJIMMEHTHBIX 00s13a-
TEJILCTB, KOTOpble peryaupylorcs ri. 15 CK P® «AnmveHTHbIe
00s13aTeNIbCTBA APYTUX YJICHOB CEMbU». B COOTBETCTBUU C Jeii-
CTBYIOIIIUM CEMEUHbIM 3aKOHOJATELCTBOM JIMUHbIE HEUMYIIIE-
CTBEHHbIE U (WJIM) UMYIIECTBEHHBIE MPaBa U OOS3aHHOCTH MO-
T'YT CYIIECTBOBATh MEXY CICAYIONIMMU YWIEHAMU CEMbH: CYTIpY-
ramu, ObIBIIIMMU CYIIPyraMu, POAUTEISIMU U A€ThMU, YCHIHOBH-
TeJSIMA W YCBIHOBJICHHBIMU, POTHBIMU OpaThbsIMU U CECTPaMH,
JeyIIKoi (6a0yIIKoi) 1 BHyKaMH, BOCMTUTAHHUKAMU U (DaKTH-
YeCKMMHU BOCIMUTATE/ISIMU, OTYMMOM (Madyexor) M MachbIHKaMM
(maguepuiiaMu), ONeKyHaMu (ITONEeYUTeISIMU) U TIOAOTIEYHbIMU,
MPUEMHBIMU POAUTESISIMU U IIPUEMHBIMU JIETHMU.



§ 2. IIpeameT ceMeMHOro nMpaBa

[lox nmpexMeToM paBoOBOrO PEryJIMpPOBaHUs KOHKPETHOM OT-
paciy paBa NPUHATO IOHUMATh COBOKYITHOCTb OJJHOPOJHBIX 110
CBOEH CYITHOCTHU OOIIECTBEHHBIX OTHOIIEHUH, KOTOPbIE PeryJiu-
PYIOTCSl HOpMaMHU IaHHOW OTpaciiu rpasa. OnpeneauTs npeaMer
OTpPaciy — 3HAYUT BBIIETUTH CBOEOOpasue, CyIIHOCTh U XapaK-
TEpHBIE YepThl onocpeayeMbix et otHoieHui. Ctatbs 2 CK PO
IpeyCMaTpUBAET, YTO CEMEMHOE 3aKOHOATEIbCTBO:

YCTaHABJIMBAET YCJIOBUSI U TIOPSIJIOK BCTYIUICHUSI B Opak, rpe-
KpaieHus: Opaka v MPU3HAHUS €r0 HeJICHCTBUTEIILHBIM;

peryaMpyer JUYHble HEMMYIIIECTBEHHbIE U UMYIIIECTBEHHbIE
OTHOILIEHUS MEXJY WIEHAMHU CEMBU, & B CIIydasx, IPeAycMOT-
PEHHBIX CEMENHBIM 3aKOHOJATEIbCTBOM, MEXKIY APYTMMH POJ-
CTBEHHUKAMH U WHBIMU JIUIIAMU;

ornpenenser (popmMbl U MOPAJOK YCTPOMCTBA B CEMBIO JETEM,
oCTaBIIMXCs Oe3 MoneYeHrst poanTesen.

DTO MO3BOJISAET CHENATh BHIBOL O TOM, YTO MPeJAMETOM ce-
MEWHOTr0 MpaBa sBJISAIOTCS OOIIECTBEHHbBIE OTHOIICHU I, BO3HU-
Karorye u3 Opaka, KpOBHOTO pPOJCTBA, IPUHSATHSA JI€Tel Ha BOC-
nuTaHve B cemblo. [1o cBoeil colMaIbHON MPUPOJIE ITU OTHO-
IIEHHU s TOPA3/IENAIOTCS Ha JIMYHbIE HEMMYIIIECTBEHHbIE U UMY-
HIECTBEHHbIE. BOMpOC 0 COOTHOIIEHNH JIMYHBIX HEUMYIIIECTBEH-
HBIX ¥ UMYIIIECTBEHHBIX OTHOIIIEHUI B CEMEMHOM IpaBe SIBJISIET-
Cs1 IUCKYCCUOHHBIM. BonbimHcTBO yueHbiX (E.M. BoposkeiikuH,



N.M. Ky3nenosa, B.A. Pacenues, I'.K. MaTBeeB) yka3plBaloT Ha
IIPUOPUTET JIMYHBIX NpaBooTHOWEeHWU. [lo muennio M.B. AH-
TOKOJIbCKOM, TaKOe IMpeJCTaB/IeHUe O COOTHOUIEHUM JIMYHBIX U
MMYIIECTBEHHBIX CEMEMHBIX MIPABOOTHOLIEHU HE COOTBETCTBY-
€T JIECTBUTEILHOCTH, TIOCKOJIbKY OOJIBIITMHCTBO JIMUHBIX OTHO-
IIEHUI B CEMbE CEMEUHBIM MIPABOM HE PEryJIMpyeTcs: U BooOIIe
HETO/BJIACTHO MIPAaBOBOMY PETYJIMPOBAHUIO.

[IpencraBnsiercs, 4To Mpu ONPEAETICHUN COOTHOIIEHUS JINY-
HBIX U UMYILECTBEHHbIX OTHOUIEHUN CJIEAYeT UCXOAUTh U3 TO-
ro, YTO MMYILIECTBEHHbIE MPABOOTHOIIEHUs OOYCIOBJIEHBI Ha-
JIMYMEM POJICTBEHHBIX WJIM MHBIX IOPUIMYECKU 3HAUUMBIX CBS-
3eil CyObeKTOB JIMYHOTO XapakTepa. Tak, B MOMEHT 3aKJII0YeHUsI
Opaka, peructTpaiyu poxJIeHUs, YCHIHOBIEHHST peOeHKa BO3HU-
KalOT JIMYHbIE MPABOOTHOIIEHUS W JIUIIb TOTOM UMYIIECTBEH-
Hble MPABOOTHOLIEHUSI MEXK]Ly CyNpyramu, MexJy pOAUTEIsIMU
u netbMu. TakuM 0oO0pa3om, MMYIIECTBEHHbIE CEMEWHBIE Ipa-
BOOTHOIIIEHUS] HE MOTYT BO3HHMKATh O€3 JIMYHBIX JIMOO paHbIIe
UX, YTO U MO3BOJSIET CAEIATh BBIBOJ O MPOU3BOIHOM XapaKTe-
€ UMYILECTBEHHbBIX OTHOIIEHUI 1 TOBOPUTDH O IPUOPUTETE JINY-
HbIX. UTO Kacaercsi HeyperyJIMpOBaHHOCTH 3HAYUTEIbHOU IPyTI-
Tl JIMYHBIX CEMENHBIX OTHOIIEHHIA TpaBoM (JII0OOBb, yBaKEHHE,
apyx0a), To OHM BOOOIIE HAXOAATCS BHE MPeaMeTa TPaBOBOTO
PEryJMpOBaHusl, a peub UAET O COOTHOILIEHUY MPABOBBIX CBSI3E
JIMYHOTO M UMYIIECTBEHHOI'O Xapaktepa. bonee Toro, He ToIbKO
JIMYHBIE, HO U AJIEKO HE BCE UMYIIECTBEHHbIE OTHOILIEHUS B Ce-
Mb€ MOKHO PEryJIMpOBaTh MPABOM, UTO OOBSICHSIETCS crienuu-



KOU (DyHKIIMI, IPUCYIIIUX CEMbE.

K ocrnosnvim dpynkyusm cemerinozo xKoanekmuea OTHOCSTCS
CIIEAYIOIIKE:

penpoayKTUBHAS (MPOIOIKEHUE POAIA);

BOCITUTATE/IbHAS,

XO3SIICTBEHHO-9KOHOMMYECKAS;

peKpeaTuBHasl (B3aMMHasi MOpaJibHasi U MaTepuagbHast MOA-
HepKKa);

KOMMYHHKaTUBHas (OOIIeHue).

Conepxkanue (pyHKIMKA CEMBH TMO3BOJSET CHAENIATh BBIBOJ O
TOM, YTO CEMbsI MPECTaBJISIET COOOU CIIOKHBIN KOMIUIEKC eCTe-
CTBEHHO-OMOJIOTMYECKUX, MATEPUATbHBIX U TYyXOBHO-TICHXOJIO-
T'MUYECKUX CBSI3eH, MHOTHE M3 KOTOPBIX BOOOINE HE MPHEMJTIOT
MPaBOBOM PEIIAMEHTAIIMU U MOIBEPKEHBI JIUIIb HPABCTBEHHO-
My pPeryJMpoBaHUIO CO CTOPOHBI oOIecTBa. [IpaBo xe sBnsercs
PEryJISITOPOM JIUIIIb HauboJiee BaKHBIX MOMEHTOB CEMEHHBIX OT-
HoleHui. TakuM 00pa3oM, ITPeIMETOM CEMEHHOTO TIpaBa SIBJIs-
I0TCS JINYHBIE HEMMYILIECTBEHHBIE M UMYILIECTBEHHBIE OTHOIIIE-
HUSI, BO3HHMKAIOIIUE MEXTy JIIOJIbMU U3 Opaka, KPOBHOTO POJI-
CTBA, IPUHATHS JIETeld HA BOCIIMTAHUE B CEMBIO.

B I'K P® nnuHble HEMMYIIECTBEHHbIE OTHOIIIEHUSI, HE CBSI-
3aHHbBIE C MMYILIIECTBEHHBIMM, UCKJIIOUEHBI U3 MPEAMETa IPaxK-
JAHCKO-TIpaBOBOro perynupoBanus. B mynkre 2 cr. 2 'K P®
yKa3bIBaeTCs JIMIIb Ha TO, YTO HeMaTepuasibHble Onara 3aIu-
HIAI0TCS TPAXJAHCKUM ITPABOM, €CJIM MHOE HE BBITEKAET U3 CY-
mectBa 3tux Onmar. B kommentapnu k 'K PO M.U. Bparun-



CKHI 0OBsICHSIET 3TO TeM, 4To aBTopaMu Koyiekca Oblia mpuHsTa
TOYKA 3pEHH S, 0 KOTOPOU I'PakIaHCKOE IPABO JIUIIIb 3aIIHIIA-
eT OOBEKThl HEMMYIIECTBEHHBIX OTHOIIICHHWIA, HO HE PErysupy-
et ux. JlaHHoe pelieHre BOmpoca MpeacTaBiiseTcst BeCbMa CIop-
HBIM. Bo-mepBbIX, oOast oTpacib MpaBa OXpaHsET He OOBEK-
ThI, 2 BO3HUKAIOIIME IO TOBOAY HUX OTHOINEHHS. BO-BTOpBIX,
U3-32 CY)KeHUS MpeaMeTa IrpaXJAaHCKO-TIPAaBOBOrO PETryIMpOBa-
HUS1 HEBO3MOXXHO OOBSICHUTD, KaK I'PaXIaHCKOE MPABO PeryJiv-
PYET TPpakJaHCKO-TIPaBOBble COCTOsIHMS. OTHOIIIEHUSI, CBSI3aH-
HBIE C PeryJMpoBaHUEM MPABOCIOCOOHOCTH, JIEECIIOCOOHOCTH,
UX OrpaHUYCHUEM, SIMAHCUTIALINCH, SBJISIOTCS JIMUHBIMU HEUMY-
IIECTBEHHBIMH OTHOILIEHUSIMU, HE CBSI3AHHBIMU C UMYIIIECTBEH-
HBIMH. [ 'paxkgaHcKoe mpaBo, 0e3yCIOBHO, HE TOJBKO OXPaHSET,
HO U perymupyeT ux. He BmaBasch B CyIecTBO pa3HOINIACHUIA
MEXIy CTOPOHHUKAMU TEOPUH PETYJIUPOBAHUS U TEOPUH 3aITIH-
ThI, MOKHO CKa3aThb, YTO T€ K€ BBIBOJbI IPUMEHUMBI U K OOJIb-
IIMHCTBY JIMYHBIX OTHOIIIEHWIA, PETYJIMPYEMBIX CEMEUHBIM Ipa-
BOM.

Henb3s cunTarh COBEPIIEHHO CIYYallHBIM M TO, YTO B CT.
2 CK P® roeoputcst 00 «yCTaHOBJIEHUW» MOPSIIKA W YCJIOBUMN
BCTYIUICHUSI B OpaK, ero pacTOpKEeHMs ¥ MPU3HAHUS €ro Hellen-
CTBUTEJIBHBIM U O «PETYJIMPOBAHUN» JIPYTUX CEMEWHBIX OTHO-
mieHnit’. M3 COBpeMEHHBIX YYEHBIX Mpeaesibl peryIrMpoBaHUs

3B CK P® ne MIPOBOAAUTCS YETKOI'O PasvyMsl MEXKIY «PEryJMpOBaHUEM», C Of-
HOM CTOPOHBI, U «yCTAaHOBJIEHUEM» U «OXPaHOW» — C JIpyroi (Tak, paccMarpuBaemMas
cr. 2 CK P® ozarmnasneHa «OTHOLIEHUS, perylupyeMble CEMEWHBIM 3aKOHOAATEIIb-
CTBOM»), OJIHAKO OIIpeJieJIEHHAsl Pa3HULIA MEX 1y STUMU MOHATUSMU BCE K€ UMEETCS.



MIPaBOM HEMMYILIECTBEHHBIX OTHOIIEeHU yeTue onpeaeni O.C.
Nodde. [IpuMeHUTENTHHO K JIMYHBIM CEMENHBIM OTHOIICHUSIM,
M0 ero MHEeHWI0, «OOBEKTUBHbIE BO3MOKHOCTH IOPUANIECKOTO
HOPMUPOBAHUSI OKa3bIBAIOTCS CYILIECTBEHHO OIPAaHUYEHBI, Tak
KaK 3TU OTHOIIEHHUS. .. CBSI3aHbl C BHYyTPEHHUM MUPOM TIepeKU-
BaHUM, HE MIOAJAIOIINXCS BHEIIHEMY KOHTpoo». [Toatomy ecim
IUIsl CEMEWHBIX OTHOIIEHWI 3aKOH BBOJUT OOIMI pEeXUM Ipa-
BOBOTO PEryJUpOBaHUs, TO IOPUAMYECKHAE HOPMBI, MOCBSIICH-
HbIE JINYHBIM B3aMMOOTHOUICHUSIM WIEHOB CEMbHU, 3aTparuBaioT
TOJIBKO UX OT/AEJIbHBIE CTOPOHBI. OTipenensis npeaMeT CEMEMHOTO
npasa, O.C. Nodde cnenmanbHO 3a0CTPSAET BHUMAHUE HA TOM,
YTO «CEeMEWHOE MPABO — 3TO CUCTEMA I0PUANYECKUX HOPM, pery-
JIMPYIOIIUX B Mpe/iesiax, NOAKOHTPOJIbHBIX FOCY/IaPCTRY, INYHbIE
Y IMYILIECTBEHHbIE OTHOIIIEHMUS. . .»

Wrtak, MOXHO cenaTh BHIBOJ, YTO B OOJIACTU JIMYHBIX OTHO-
IIEHMH [TPABO OMPEAEISAET JIMIIb BHEIIHUE I'PAHULIBI UX HAYAJIA U
OKOHYAHMSI: YCIIOBHS BCTYIUJIGHUsI B Opak, MpeKpaileHre Opaka,
YCTQHOBJIEHUE OTLIOBCTBA, JIMIIIEHUE POAUTEIbCKUX MPaB U T. 1.
Kpome Toro, mpaBo ycraHaB/IMBaeT HEKOTOpbIe OOIIKE UMIIepa-
TUBHBIE 3aIIPEThl, OOIIME PaMKH, B KOTOPbIX OCYIIECTBIISIIOTCS
JIMYHBIE CEMEWHbIE OTHOIIEHHSI, CAMO COAEPKaHUE KOTOPbIX Ha-
XOIUTCA BHE chepbl MPaBOBOIo peryarpoanus. Hanpumep, 3a-
KOH He orpefesisieT opMbl U CIOCOObI BOCIUTAHUS JIETEl, HO
3arpeniaeT 3noynorpedieHue 3TumMu pasamu. Eiie MmeHee ype-
T'YJMPOBaHbl MPABOM JIMUHbIE HEUMYILIECTBEHHbIE OTHOILLIEHUS
cynpyroB. JIefiCTBUTEIBbHO, Mbl BUAUM, UTO IIPABO HE PETYJIUPY-



€T M HE MOXET PEryJaMpoBaTh HU UHTUMHYIO KHU3Hb CYIIPYIOB,
HM X JIMYHBIE B3aMMOOTHOIIeHUs. HopMbI-ziekmaparmu, o0Bsi-
3bIBAIOLIME CYITPYTOB 3a00TUTHCS JPYT O Apyre, yCTaHaBIMBAIO-
1€ PABEHCTBO CYIIPYIOB B PELIEHUH BOIIPOCOB CEMENHOM JKU3-
HU, U €CTb T€ CaMbl€ «KMHUMBIE IPaBa», 0 KOTOPbIX roBopu ['.d.
[lepmeneBuy. [IpaBo He 3HaeT cHOCOOOB UX MPUHYAUTETHHOTO
ocymectBieHrsi. OHO He COIEPAKUT Aaxe OOIIMX I'PaHMIl OCY-
LIECTBJIEHUSA CYIPyraMu THUX IIpaB.

Bce npuBesneHHblEe NOBOIBI MOATBEP:KAAOT TOT (DAKT, YTO
MMYILIECTBEHHBIM OTHOILIECHUSAM B IPEAMETE CEMEUHOIO IpaBa
OTBOJMTCS OOJIbILIE MECTA, YEM JIMUHBIM HeMMYyIllecTBeHHbIM. Ho
€CJIM 3TO TaK, TO MPEAMET CEMEUHOTO ITpaBa OKA3bIBAETCS ITOJIHO-
CTBIO COBIA/IAIOLINM C IIPEAMETOM MpaBa rpaxaaHckoro. 1 B Toi
Y B IPyTOM OTPAaciii OCHOBY IIPEJMETA COCTABJIAIOT OTHOLLEHUSA
MMYILIECTBEHHBIE, & JINYHBIE HEUMYIIECTBEHHBIE OTHOIIIEHUS 3a-
HUMAIOT B HEM BTOPOCTEINIEHHOE nosiokeHre. OIHaKO AJis1 OKOH-
YaTeJbHOrO OTBETa HAa TOT BOIPOC HEOOXOOMMO BBISICHUTD, HE
00IaJaIo0T JI CEMeHbIe OTHOIIEHUS CeM(pUIECKIMU TTPU3HA-
KaMH, HACTOJILKO CYILIECTBEHHO OTJIMYAIIIMMU UX OT TpaXKJaH-
CKHUX, YTO 3TO IMO3BOJISIET TOBOPUTH 00 OTPACIEBOM CAMOCTOSI-
TEJIbHOCTH CEMEMHOTO TpaBa.



§ 3. MeTo ceMelHOI0 nMpaBa

Mertop mpaBOBOro peryJupoBaHus OTPaxaeT COAEpKaHue OT-
pacieBbIX HOPM MO croco0y MX BO3JIEHCTBHS Ha OOLIECTBEHHbIE
OTHOILLEHMS U HapsALy C IPEAMETOM CEMENHOIO IIPaBa MO3BOJISIET
OTI'PaHMYMTh OJHY OTpacJb Mpasa oT gpyroi. Ecim npeamer ce-
MEWHOTro MpaBa OTBEYaeT Ha BOIPOC, KaKue OOIIeCTBEHHbIE OT-
HOUIEHUS] OHO PEryJMpyeT, TO METOJA — Ha BOIPOC O TOM, IpHU
MOMOIIM KaKUX CPEJICTB IPOUCXOJUT 3TO PEryJIMPOBAHUE.

MeTtoa cemelHOro nmpaBa — 3TO COBOKYITHOCTb IIPUEMOB U
CIOCcOOOB, TP MOMOIIIM KOTOPBIX HOPMBI CEMEHHOTO MTpaBa BO3-
JEWCTBYIOT Ha OOLIECTBEHHbIE CeMelHble OTHOIIeHHs. Mexy
IPEIMETOM Y METOJOM IIPABOBOIO PETYJMPOBAHUSA CYILIECTBY-
€T Hepa3pblBHAA CBA3b, TaK KaK METO[, IIPEJOIPENEISETC 0CO-
6ennoctamu npeameta. [Jo npumenenuss CK P® B cemeitnom
3aKOHOJATEJILCTBE Mpeoliialaiy UMIepaTUBHbIE HOPMbI, KOTO-
pble OJIHO3HAYHO OIPENENSIA OCHOBBI MOCTPOEHUSI CEMEMHBIX
OTHOIIIEHU, UCKJII0Yasl UX 3aBUCHMOCTb OT BOJM yYaCTHHUKOB.
B CK P® ycuiieHbl AUCTIO3UTHBHBIE HaYala MPAaBOBOIO PeryJin-
POBaHMs CEMENHBIX OTHOILEHUIA: OpayHbIil TOrOBOp, corjalie-
HUe 00 yIyIaTe aJJMMEeHTOB, JOTOBOP O iepeiadye peOeHKa Ha BOC-
IIMTAHUE B IPUEMHYIO cemblo. Ho 310 He nckiovyaer npumeHe-
HHSI IMIIEPAaTUBHOTO CIIOCO0a BO3/ICHCTBUS HA CEMEWHbIe OTHO-
nieHus. B psiie MHCTUTYTOB ceMeMHOro rpasa BOOOIIEe BO3ZMOX-
HO IPUMEHEHUE TOJIBKO MMIIEPATUBHBIX HOPM: YCJIOBUS BCTYII-



JieHusi B Opak, Mpu3HaHue Opaka HeJeWCTBUTEbHBIM, JIUIIEHUE
POOMTENHCKUX TPaB, OTMEHA YChiHOBIeHUs. OqHaKko crienudu-
Ka CeMEMHBbIX OTHOIIEHU TpeOyeT NX WHIUBHYaJIbHOTO IPaBoO-
BOTO PEryJIMPOBaHUsI B KA IOM KOHKPETHOM CITy4dae, Or paHuYH-
Basi, B OTJIMUUE OT JIPYTUX OTpacjei mpaBa, BOZMOXKHOCTh BMe-
IIATENILCTBA CO CTOPOHBI TOCYAAPCTBA. DTUM OOBSCHSIETCS MPO-
SIBJICHUE TUCTIO3UTUBHOTO HAYaJIa 1ae MPH MPUMEHEHUH UMIIe-
PaTUBHBIX HOPM. YCTaHABJMBAas B UMIIEPATUBHBIX HOPMax Ipa-
Ba 1 00SI3aHHOCTU CTOPOH, 3aKOHOJATEIh HE OMPEJIENsIeT CIIOCO-
OBl ¥ TIOPSIIOK WX OCYIIECTBJICHHUSI, OCTABJISISI 3TO HA YCMOTpe-
HHE CTOPOH C YYeTOM KOHKPETHBIX KM3HEHHBIX OOCTOSITENbCTB.
Tak, c1. 63 CK P®, 3akperuisisa mpaBo v 00A3aHHOCTb pPOIUTE-
Jieil BOCIIUTBIBATh CBOUX JIETEH, OCTAaBJIsSET 32 HUMH CBOOO/IY B
BBIOOpE CIOCOOOB M MeTOIOB BocnuTanusl. OTaebpHbIe MMITepa-
THBHBIE ITPABUJIA COJEPKATCSA U B IUCTIO3UTHBHBIX 10 CBOEH CYTH
HopMmax: cT. 42 CK P® npepocraiisieT cynpyram IMyMpoKUe BO3-
MOXHOCTH ISl CAMOCTOSITEJIbHOTO OTIpe/ie/ieHrs] UMYIIeCTBEH-
HBIX MIPaB U 003aHHOCTEN M OTHOBPEMEHHO OTPaHUYMBAET CBO-
6omy 6pauHoro jgorosopa. Cornacho 1. 3 ct. 42 CK P® 6pau-
HBIIl TOTOBOP HE MOXET PeryJiMpoBarh JIMYHbIE HEUMYIIECTBEH-
Hble OTHOIIIEHUSI MEX]ly CYlpyramu, IpaBa U 0OsI3aHHOCTH CY-
NPYrOB B OTHOIIIEHUH JETEN.

Hcxonst U3 BHIIEU3TOKEHHOTO MOKHO C/IENaTh BBIBOJ, UTO
METO]] CEMEIHOTO ITpaBa Mo COJAEeP:KaHUIO BO3IEHCTBHS Ha 00111e-
CTBEHHbIE OTHOIIIEHUS SIBJISIETCS I03BOIUTENBbHBIM. B O0TBIITIH-
CTBE CITy4yaeB rOCYAApCTBO MPEAOCTABIISAET YYaCTHUKAM CeMel-



HBIX MMPABOOTHOIIEHU BO3MOXHOCTh CAMUM BBIOMPATh MOJIETb
CBOETO TIOBEJICHUSI B IIEJISIX YIOBJIETBOPEHUS UX )KU3HEHHBIX MH-
TepPecoB U MOTPEOHOCTEH, OCTaBJIsAs 32 COOOM MPABO ONPENIEIIATH
B UMIIEPATUBHBIX MIPEANUCAHUSX PAMKH COOTBETCTBYIOIIETO I10-
BesieHus1. TakuM 00pa3om, METo] CEeMEHHOTro MpaBa MOXKHO OXa-
PaKTepr30BaTh KaK J03BOJUTEIbHO-UMIIePATHBHBIMN.

XapakTepHbIMU OCOOEHHOCTSIMU METOJIa CEMEHO-TIPAaBOBOTO
PEryIMpOBaHUs SIBJISIOTCS:

IOPUINIECKOE PABEHCTBO YYaCTHUKOB CEMEWHBIX MPABOOTHO-
IIEHWI; ABTOHOMI S BOJIM YYACTHUKOB CEMEMHBIX TTPABOOTHOIIIE-
HWIA; YCUJIEHWE TUCIO3MTUBHOTO Havyajla B CEMEHHO-TTPaBOBOM
peryJMpOBaHuUY;

VH/IMBU/1yaIbHOE CUTYalIMOHHOE PeryIupoBaHMe.

FOpuouueckoe paserncmeo y4aCTHUKOB CEMEHHBIX TPABOOTHO-
IIIEHUI MPOSIBJISIETCS B OTCYTCTBHMHU BJIACTHOTO MOJYUHEHUSI JIPYT
JpYry, T. €. OIUH CyObeKT He MOXKET IoBeJieBaTh Apyrum. Tak,
OO0 TpakJaHUH MOXET BCTYNaTh B Opak Mpu COOIOEHUN
YCTAQHOBJICHHBIX 3aKOHOM YCJIOBHH, JJa’K€ €CIIU YJIEHBI €T0 CEMbU
NIPOTUB 3aKJII0YEeHUsT Opaka.

ABMOHOMUSL 80AU YHUACHUKO8 CEMELHbIX NPABOOMHOUEHULL
3aKJII0YAETCs B TOM, YTO BOJISI OTHOTO U3 YYaCTHUKOB CEMEWHBIX
OTHOIIICHUW HE 3aBUCHUT OT BOJIM APYroro, Kaxiplid MO CBOEMY
YCMOTPEHUIO BBIOMpAET MPHEMJIEMbIII BAPUAHT MoBesieHus. bo-
Jiee TOro, rocyJJapCTBO HE HaBSA3BIBAET UM CBOIO BOJIO, A JIMIIIb
OXpaHseT ¥ 3allUIIaeT UX 3aKOHHbIE MpaBa U uHTepecsl. Harpu-
Mep, CyNpyrd B OpadyHOM JOTOBOpPE BIPaBE YCTAHOBHUTH JIOTO-



BOPHBII PeXMM UMYIIIECTBA, HAXKUTOTO B Opake, HO €CJTM OHU He
IPUAYT K COMJIANIEHUI0, TO OYJeT NeCTBOBATh 3aKOHHBIA PeKUM
COBMECTHOM COOCTBEHHOCTH CYIPYroOB, MO3BOJISIIOIIMI Y4eCTb
MHTEPECHl KaKI0TO U3 HUX.

Ycunenue oucnozumusrozo nauana é cemelino-npagogom pe-
2yauposaru 0OYCTIOBIICHO COIMATbHO-9KOHOMUYECKUMHU U3Me-
HEHUSIMU B HallleM OOIIECTBE U SIBJISICTCS OJHOM U3 HOBEJLT HO-
BOTO CEMEMHOI0 3aKOHOMATENbCTBA. [IMCIO3UTUBHOCTh O3HAYA-
€T BO3MOKHOCTh BBIOOpA OJJHOTO M3 BApUAHTOB TMOBEJICHUS U3
HECKOJIBKMX MPEJOCTaBICHHBIX 3aKOHOM. Tak, CyObeKTam anu-
MEHTHBIX 0053aTeJIbCTB MPEJOCTaBIEHa BO3MOKHOCTb 3aKJIIO-
YUTh COMJIAIIEHUE O pa3Mepe, MOpPSIKe M YCIOBUSIX BBITUIATHI
QIMMEHTOB JINOO UCTIONB30BaTh Cy/IeOHBIN MOPSIIOK B3bICKAHUS
QJTMMEHTOB.

HHOusuoyanvHoe cumyauuonHoe pezyauposarue, Kak Yxke
OTMEUaIoch, OOYCIOBJIEHO CHElU(UKON CconepKaHUsl ceMeit-
HBIX OTHOLEHUI. CUTYyallMOHHOE PeryIrupoBaHKe MPeJOCTaBIsI-
€T BO3MOXXHOCTh MIPABOMPUMEHUTEIbHBIM OpraHaM MPUHUMATh
peleHusI C y4eTOM KOHKPETHBIX )KU3HEHHBIX 00CTOSATENbCTB. Bo
MHOTHMX HOpMax CEMEMHOro MpaBa COAEpXKaTcsl MOHSTHS, KO-
TOpble HYXKIAIOTCS B KOHKPETU3AIMM TPU NMPUMEHEHUM 3THX
HOPM (HanpuMmep, HeIOCTOMHOE MOBEJEHUE CYpyra, HEMPOIOI-
JKUATEJILHOCTh MTPeObIBaHUs B OpaKe, YKJIOHEHHUE OT BHIITOJTHEHUS
POIUTENbCKUX 00S3aHHOCTEH, 3710yNOTpeOIeHrne POAUTETbCKU-
MU MpaBaMH, ’KECTOKOE 0OpaIlieHre C IeThMU, MaTEpPUATBHOE T10-
noxenue u ap.). Kak cnpasenmmo otmeyaer M.B. AHTOKOIB-



CKasl, C yCWJIEHWEM JUCIO3UTUBHOIO Havyasla B PEryJIMpOBaHUN
CEMEUMHBIX OTHOILIEHUI PaCIINPUIACh BO3MOXKHOCTh CUTYAlIMOH-
HOT'O PEryJIMPOBAHUS CO CTOPOHBI CAMUX YYACTHUKOB CEMEMHBIX
OTHOIIIEHUI: aJIMMEHTHBIE COTJIallleHusl, OpauHble KOHTPAKTHI.

Cnocobwl pezyauposanus cemelinblx OmHOuIeHUs. B TEOPUU Ce-
MENHOTrO MpaBa MoAPa3AessIIOTCs Ha 3allpeThl, TO3BOJICHUS], TTPa-
BUJIa-pa3bsCHEHUS U MPEANUCAHNS K COBEPIIIEHUIO OMpeesieH-
HBIX JEUCTBUI.

3anpemst 006MaAAI0T ONPEETCHHOCTHIO, YETKO BBIPAKEHBI B
MPABOBBIX AKTaX, MPUMEHSIOTCS K KOHKPETHBIM JEUCTBUSM U
noctynkaMm. B 3aBucuMoctu OT (hOpMBbI BBIPAKEHHUsI 3alpeThl
NIO/Ipa3/IeNSIIOTCS Ha MPsIMblE U KOCBEHHBIE.

[Ipsimvie 3anpemsbl — 3anPEThl, B KOTOPBIX BOJIsI 3aKOHOATE-
JISl BBIPAXKEHA YETKO M OTKPBITO. OTCTYIIEHUS OT MPSMBIX 3a-
MIPETOB BO3MOKHBI TOJILKO B CITydasix, PeayCMOTPEHHBIX 3aKO-
HoM. Tak, B m. 2 ct. 116 C K P® conepxutcss mpsiMoil 3anper
0 HEBO3MOKHOCTU OOpPATHOTO B3bICKAHM ST AJIMMEHTOB, TIOJTyYeH-
HBIX 0e3 JOCTaTOYHOrO OCHOBaHWS. B 3TOW ke HOpMme mpemy-
CMOTPEHBI UCKJTIOYEHHU ST, KOTJ]a BO3MOXKHO 00OpaTHOE B3bICKaHUE
QJIMMEHTOB:

€CJIM pellieHre CyIa O B3bICKAHUH AJIMMEHTOB ObLIO OTMEHEHO
B CBSI3U C COOOIIEHNEM IoJTyJaTesieM aJIMMEHTOB JIOKHBIX CBeE-
JICHUI WU TIPEeJICTaBIeHUEM MOJIOKHBIX TOKYMEHTOB;

€CNM corvialiieHe o0 yruiate ajJvMMEHTOB MPU3HAHO HeJew-
CTBUTEJIbHBIM BCJIE[ICTBUE 3aKJTIOUEHHS €ro TOJl BIUSHUEM 00-
MaHa, yrpo3 UM HACWIIMSI CO CTOPOHBI MOTyvaTesisi A TMMEHTOB;



MIPU YCTAaHOBJIEHUU ITPUTOBOPOM cy/ia (hakTa MOAJIENIKH pelle-
HHS Cy/1a, COTVIAIleH s 00 yIuiaTe aTMMEHTOB WA UCTIOTTHUTEb-
HOT'O JIMCTA, HA OCHOBAHUM KOTOPBIX YIIJIAYMBAJIMCh AJTUMEHTBHI.

Koceennvie 3anpemvt — 3anpeTbl, U3 COACPKAHUSA KOTOPBIX
ClielyeT BBIBOJ O HEOIYCTUMOCTH KaKUX-Troo aercTBuil. Vc-
KJIIOUEHUS U3 HUX ITPEeLyCMOTpPeHbI 3akoHOM. CornacHo 1. 1 cr.
11 CK P® 3axsmodenue Opaka mporM3BOAUTCS MO UCTEYEHUHU Me-
cslla cO JHS MOJA4M 3asiBJIEHUsI B OpPraHbl 3arca, urto SIBJIsIETCs
KOCBEHHBIM 3aIlPeTOM PEerucTprupoBaTh OpakK 10 UCTEUESHHUs yKa-
3aHHOro cpoka. Bmecre ¢ TeM 3akoHOzATeb JOIYCKAeT BO3MOXK-
HOCTb COKPAILIEHUS] UJIM YBEJIMUYEHUSI MECSIUHOTO CPOKa MpHY Ha-
JIMYUY YBOKUTEIBHBIX PUYMH WM OCOOBIX 0OCTOSITEbCTB.

Jlo3eonenuss — pas3pellieHrue Ha COBEpIIEHUE JeWCTBUM, 3a-
(pykcrpoBaHHBIX B HOpMax ceMeMHOro mnpasa. Jlo3BoneHus, B
OTJIMYME OT 3aIIPETOB, AJJPECYIOTCS IOMUMO YYACTHUKOB CEMeii-
HBIX OTHOILIEHUI I0PUIUYECKHUM JIMIaM (OpraHam OIEKH U TO-
MIEYMTENIbCTBA, Cyly), MEHEE ONpPEJeSIeHHbl U TECHO CBSI3aHBI C
nporeccyaabHpiMu Hopmamu. [1o popme BbipakeHus 103BoJIE-
HUSI TaKKe OBIBAIOT MPSIMBIMU ¥ KOCBEHHBIMH.

IIpsimbie 003601eHUsL — T€, B KOTOPBIX PAa3pELICHN s BbIpaxke-
Hbl OTKpBITO. Tak, m. 1 ct. 41 CK P® npenocrasiser BO3MOX-
HOCTh 3aKJTIOUUTh OpavHBIA JOTOBOP KaK JI0 TOCYAApPCTBEHHOM
perucTparuy 3aKJovyeHus Opaka, Tak U B JII0OOe BpeMs B TIepH-
on Opaka.

Koceennvie 003601eHuss — NpeAnucaHusi, Coep:KkaHue KOTo-
PbIX CBUJETEJILCTBYET O BO3MOKHOCTU OMPEIENIEHHOTO MOBE/E-



Hust. B nynkre 1 cr. 64 CK P® ckazaHo, 4To «poautesnu sBisi-
I0TCS1 3AaKOHHBIMU TMPEJICTABUTENISIMU CBOUX JIETEW U BBICTYMAIOT
B 3AIIUTY UX MPaB U MHTEPECOB B OTHOIICHUSIX C JTIOOBIMU (pri-
3UYECKUMHU 1 I0PUINIYECKUMU JIMIIAMU, B TOM YKCIIe B Cyax 0e3
CHELMATbHBIX TOJTHOMOYUI.

Hapsany c¢ 3anperamMy M A03BOJIEHUSMH HOPMBI CEMEMHOIO
1paBa COAEPXKAT NPEONUCAHUSL K COBEPULEHUIO ONPEOeNeHHbIX Oeli-
cmeuii. Tak, B 1. 5 ct. 25 CK P® ycraHOBiIeHO, 4TO cy 00si3aH
B TEUEHUE TPEeX [THEU CO JHs BCTYIUIEHUsI B 3aKOHHYIO CUITY pe-
IIEHUS CyJa O paCTOPIKEHUM Opaka HAIPABUTh BHIIMUACKY U3 ITO-
IO pellieHusl B OpPraH 3alicy aKTOB IPaKAaHCKOTO COCTOSTHUS M0
MECTY TOCYIapPCTBEHHOW PErMCTpaluy 3aKJII0YeHUsT Opaka.

K cnioco6am perynmpoBaHust ceMEeHBIX OTHOIIEHUI OTHOCST-
cA U npasuna-paszesacHendusi. Hanpumep, B cr. 14 CK P® nosic-
HSIETCsI, KTO BXOJWT B KPYT OJIU3KUX POACTBEHHUKOB, MEK/TY KO-
TOPBIMU HE JIOIyCKaeTcsl 3aKjoueHue opaka; B 1. 1 cr. 27 CK
P® nano onpeneneHre GUKTUBHOCTH Opaka.



§ 4. OCHOBHbBIE IPVHIUIIBI
ceMerHOro npasa

[Ipu pemeHnn Borpoca 0 CaMOCTOATENBHOCTH TOU WM MHOU
OTpacyy [paBa UMEET 3HAYEHUE HE TOJILKO HAIMYME OTIEIBHOTO
IpeAMeTa U METO/Ia IPaBOBOTO PEryJIMPOBaHUA, HO U clielA(pU-
Ka OTPaCJIEBBIX TPUHLIMAIIOB.

[lon npuHIUIIaMU ceMeHHOro NMpaBa CJeAyeT NOHUMATh
3aKpEIJICHHBbIE JEVCTBYIOIMM CEMEMHBIM 3aKOHOAATEILCTBOM
OCHOBOIIOJIAralIIMe HaYala U PyKOBOAAIIME UAEU, B COOTBET-
CTBUM C KOTOPBIMM HOPMaMM CEMEWHOIO IpaBa peryaupyroTcs
JIMYHBIE ¥ IMYILECTBEHHbIC OTHOIIEHUA. OCHOBHBIE ITPUHIIMITBI
CEMEWMHOTO MpaBa CBA3aHbl ¢ nonoxeHusamu Koncrutyuum PO,
OIpENEIAIIMUI OCHOBbI KOHCTUTYLIMOHHOI'O CTPOSI HALLIETO I'0-
CyAapcTBa M OCHOBHBIE MpaBa U CBOOOIBI TpaxkaaH. [IpuHIMIbI
CEMEMHOTO IIPaBa OINPENENAIOTCS LEJISMHU IIPABOBOIO PETYIIAPO-
BaHUs1 CEMEWHBIX OTHOILEHUI B Poccuu, KOTOpbIe OIpeieneHsl
B 1. 1 cr. 1 CK P®. K HUM oTHOCATCH:

YKpPEIUIEHUE CEMBY;

IIOCTPOEHUE CEMENHBIX OTHOIIEHUM Ha YyBCTBAX B3aMMHOMU
MOOBU U YBaX€HMs1, B3AMOIOMOIIY U OTBETCTBEHHOCTH TEPE/]
CeMbeN BCEX €€ YJICHOB;

HEZOIyCTUMOCTb TIPOM3BOJIBHOTO BMEIIATeIbCTBA KOT0-JIM00
B JIeJIa CEMBH;

oOecrieueHue OecrpernsTCTBEHHOTO OCYIIECTBIICHU I YieHAMU



CeMbU CBOMX TPaB;
oOecrieueHrie BO3MOXXHOCTH Cy[AeOHOU 3allluThl YIeHAMU Ce-
MbH CBOMX TIPaB.

PaccMoTprM faniee OCHOBHBIE PUHIIMIIBI CEMEMHOTO MpaBa.

IIpu3Hanue 6paka, 3aKJIIOUYEHHOT0 TOJHKO B OpPraHax
3arca. [IpaBoBoe perymupoBaHue OpayHBIX OTHOIIIEHWI Yy HAc
B CTpaHe OCYIIECTBIIsieTCs rocygapcTBoM. Ero 3anHTepecoBaH-
HOCTb B 9TOM OITpeIesIsieTCsl TeM, YTO OpakK CIIy>KUT OCHOBOM ce-
MbH. B COOTBETCTBUU C JIEUCTBYIOIIUM 3aKOHOAATEIHCTBOM (TI.
2 cr. 1 CK P®) npusHaercst TONbKO OpaK, 3aKJIIOYSHHBIN B Op-
raHax 3allUCh aKTOB TI'Pa)JaHCKOTO COCTOSIHMS. PenvruosHbiii
00psin Opaka (BeHUaHue) U (pakThuueckre OpayHble OTHOIIEHUS
HE MMEIOT MPABOBOrO 3HAUYEHUS U He BJIEKYT B3aMMHBIX MPaB U
00s13aHHOCTEN CynpyroB. VICKTioueHrneM 13 00IIero mpaBuia sB-
JISIETCS TOCYJApPCTBEHHOE MPU3HAHNE PETUTMO3HBIX OpaKoB, 3a-
KJIIOYEHHBIX Ha OKKYMPOBAHHBIX TEPPUTOPUSIX B Mepuos Bemm-
Kot OTeueCTBEHHOU BOUMHBI, U (PaKTUUECKUX OPaYHBIX OTHOIIIE-
HUI, BOBHUKIIUX J10 8 miojs 1944 r.

JLoOPOBOJBLHOCTh OPAYHOIO COKO3A IPE/IONAracT CBO-
O60IHOE BOJIEU3bSIBJICHUE MYKUYMHBI U KEHIIMHBI, KOTOpoe Oy-
JyIIYe CYMPYry BHIPAKAIOT IBAKIBL: MIPU MOaue 3asBJICHUS B
3arc M BO BpeMsl perucTparyu Opaka. [[ist BeIssCHEHUS TTOJIJTNH-
HOCTU CBOOOJIbI BOJICM3bsIBJICHUSI PETUCTPaIUsl Opaka MpOr3BO-
JUTCS B IPUCYTCTBUM OOOMX BCTyMAIOMMX B Opak il (1. 1 cT.
11 CK P®). 3akmouenue 6paka B OTCYTCTBHE OJIHOU U3 CTOPOH
OO0 Yepe3 MPeICTABUTEIS TI0 POCCHICKOMY 3aKOHOATEILCTBY



He aomyckaercs. HapyieHne cBoOOIb BHIpaKeHUs BOJM TIPU
BCTYIUICHUM B OpaK BJICUET MPU3HAHKE €r0 HeJICHCTBUTEITLHBIM.

PaBeHCTBO cynpyroB B ceMbe. DTOT MPUHIUI UCXOAUT
U3 KOHCTUTYIIMOHHBIX TMOJOKEHUI O PaBEHCTBE MpaB U CBOOOI
MYKYMHBI ¥ KEHIIUHBI, O CBOOOJE BBIOOpA MecTa MpeObIBaHUS
U KUTEJIbCTBA, POJIa 3aHSTUN, O PABEHCTBE IMPaB W OOS3aHHO-
CTell poauTesiell B OTHOIIEHUH CBOUX HECOBEPIIIEHHOJIETHUX Je-
Tel. JJaHHBII PUHIMIT OCHOBBIBAETCS HA JIMUHOM, JOBEPUTEb-
HOM XapaKTepe CEMENHBIX OTHOIIECHUH.

Pa3pemenne BHyTpriceMeHbIX BOIIPOCOB M0 B3aUMHO-
MY COIJIACHIO. DTOT ITPUHIIAIT OCHOBAH HA AUCIIO3UTUBHOM CIIO-
co0e peryJrpoBaHusl CEMEMHBIX OTHOIIEHUI M BbIpakaeTcs B
MPEIOCTaBJICHUM YJIEHAM CEMbH BO3MOXHOCTH BbIOOpa MOJe-
JIM IOCTPOEHUSI BHYTPUCEMEMHBIX OTHOIIEHUU. OH HaXOIUTCS B
TECHOW B3aMMOCBSI3M C MIPUHIIMIIOM PaBEHCTBA CYIIPYTOB B ce-
Mbe. KoHKpeTu3alys 3Toro npuHImna conepxurcs B . 2 cr. 31
CK P®, cortacHO KOTOpOMY BOITPOCHI MATEPUHCTBA, OTLIOBCTBA,
BOCITUTAHUSI, 0Opa30BaHUs JIETEH U IPyrue BOMPOCH KU3HU Ce-
MbH PEIAOTCS CYIpyraMy COBMECTHO UCXO/IS U3 MPUHIIMIIA Pa-
BEHCTBA CYINpyroB. HUKTO U3 HUX HE MMEET HUKAKUX MpPEeUMy-
IIECTB U HE BIIpaBe JUKTOBATh CBOIO BOJIO.

IIpuopureT cemMeiiHOro BOCIIUTAHUS jIeTel, 3a00Ta 00
HX 0JIar0COCTOSIHMU M Pa3BUTHH, oOecrieyeHne MPHOpPH-
TETHOI 3alUTHI UX NPAB U MHTEPECOB. YKa3aHHbIN MPUH-
N aetanusupyercs B HopMax CeMerHOro KoeKca, peryampy-
IOIIMX TIpaBOBOE ToJioxkeHre pedeHka B cembe (1. 11 CK PO).



Hopmbl 3TOro MHCTUTYTA SIBJISIOTCS HOBBIMU JJIsI POCCUHCKOTO
CEMEMHOTO 3aKOHOJATENbCTBA. B HUX MOIUYEPKUBAETCS, UTO Je-
TH SIBJISIIOTCS CAMOCTOSITETbHBIMY HOCUTEJISIMU CEMENHBIX MPaB.
Hanensist HecoBepIlieHHONETHUX MTpaBaMu B 00J1aCTU CEMEUHBIX
OTHOILIEHUIA, TOCYJApCTBO MPEIyCMaTPUBAET FAPAHTUM OXPAHBI
u 3amuThl 3TUX npas. B CK P® onpenenens! kpyr s, 00si3aH-
HBIX 3alUIIATh PaBa U HHTEPECHI JIETEl, OCHOBAHUSI M CIIOCOOBI
3aLIUTHI.

OobecneyeHue NPUOPUTETHOM 3aIUTHI MPAB U HHTEPe-
COB HeTPYyA0cnocoOHbIX WwieHOB ceMbi. B CK P® cozep-
KUTCS PsJl HOPM, HaIlPaBJIEHHBIX HA 0OeCTieueHue peain3alun
JaHHOro mpuHIMMna: cT. 85 «IIpaBo Ha aTMMEHTH HETPYOCIIO-
COOHBIX COBEPIICHHOJIETHUX JeTei»; cT. 87 «O0s3aHHOCTH CO-
BEPIICHHOJIETHUX [JIETeW MO COACPKAHUI0 POAUTENCH»; CT. 89
«O053aHHOCTY CYNPYTOB MO B3aUMHOMY COJEpPKaHUI0»; CT. 90
«[IpaBo ObIBIIIETO CYTpyra Ha MOJTy4YeHHe ATMMEHTOB IOCIIe pac-
TopXkeHus Opaka» u np. V3 conepxaHusi yka3aHHBIX HOPM CJie-
JyeT, 4TO TOCYIApCTBO M OOIIECTBO OepyT MO CBOM KOHTPOJIb
WHTEPECHl WIEHOB CEMbH, KOTOPbIE CaMH HE MOTYT 0OECIeYUTh
Y/IOBJIETBOPEHUE CBOMX HACYIIHBIX MOTPEOHOCTEN.

Ennnoopauune (Mmonoramusi). He MoxeT ObITh IOpUINIYECKA
ocopmITeH Opak Mexk Ty JIMIIAMHU, U3 KOTOPBIX XOTsI ObI OTHO JIAIIO
y’ke COCTOMT B JIPyroM 3aperucrpupoBaHHom Opake (ct. 14 CK
P®). Perucrpanus ¢ muiiom, paHee COCTOSIBIIIMM B 3apErUCTPU-
POBaHHOM Opake, BOZMOXKHA TOJIBKO MPH HAJIMYUH JIOKYMEHTOB
O TIpEKpaIleHny MpekHero Opaka (CBUIETELCTBO O PACTOPIKe-



HUM OpakKa, 0 CMEPTH CYIIpyra, pelieHne cy/ia o Mpu3HaHuu Opa-
Ka HeJIeNCTBUTEIbLHBIM).

CBoOoa pacrop:keHHsA Opaka NmojJ KOHTPOJIEM rocy-
JapcTBa. DTOT MPUHIUI HEPa3phIBHO CBSA3aH C MPUHIUIIOM
JOOPOBOJIBHOCTU OpadHoro coro3a. Ecim Ob1 He ObLIIO CBOOOIBI
pa3Boaa, TO BPsA JIM MOKHO OBIJIO TOBOPUTH O cBOOO/IE Opaka.
Pa3Bog BO3MOXkeH Kak MO B3aMMHOMY COIJIACHIO CYNpyroB (II.
I cr. 19, c1. 23 CK P®), Tak ¥ npu OTCYTCTBUM COIJIACHUS OfI-
Horo u3 cynpyros (ct. 22 CK P®), 1ubo He3aBHCHMMO OT cora-
CHSI OOHOTO U3 CYNPYTOB MPU HATMYUU MPEAYCMOTPEHHBIX B 3a-
koHe ocHoBaHuil (1. 2 cT. 19 CK P®). [Tpunimmn cBodobl pas-
BOjla ycuiieH B HoBoM CemeitHoM kofiekce Poccuiickon denepa-
IIUH COKPAIIEHUEM MAKCUMAJIbHOTO CPOKa 1Sl IPUMUPEHUS CY-
MpyroB. J10 Tpex MecsieB. [1o paHee aelicTBOBaBIIIEMY 3aKOHO/A-
TeJIbCTBY OH ObUI paBeH 1mectu Mecsitam (cT. 33 KobC PCOCP).
PyKOBOICTBYSICh U3/I0KEHHBIMU BbIIIIE MPUHIIMIIAMU, CEMEWHOe
MPaBO KaK MPaBOBAasi OTPACIh OCYIIECTBIISIET ceAyomue hyHK-
V2128

pezynsimuHy0 — PeryJupoBaHre CeMENHbIX OTHOIIEHWI B
COOTBETCTBUH C JIEHCTBYIOIIMM 3aKOHOATEILCTBOM;

OXpaHUmMenvHyo — 3aIUTA U OXpaHa MpaB U 3aKOHHBIX WH-
TEPECOB YYACTHUKOB CEMENHBIX OTHOLICHH;

B0CNUMAMENbHYI0O — B CEMEUHO-TIPABOBBIX HOPMaXx COep-
’KUTCSI MOJIeJTh TIOBEJICHH I, 0J00psiemMasi ToCy1apCTBOM U 00111e-
CTBOM, a TakKe HeOJaronpusTHbIE MTPABOBbIE MOCIEICTBUS CO-
BEPIIICHNS ISHCTBUM 1 MOCTYIKOB, HAPYIIAIOIIMX MPpaBa, CBOOO-



Abl 1 3aKOHHBIC NHTCPECHI APYI'UX I'PaKIaH.



§ 5. IOpuanyeckue
¢dakThl B ceMeHOM MpPaBe

CemeliHO-TIPaBOBBIE HOPMBI CaMH TIO ceOe He BJICKYT BO3HUK-
HOBEHUSI, U3MEHEHHS WM MPEKpaIleHusi CEMEeUHBIX MPaBOOT-
HOILIEHUH, HO OHU TMPEeAyCMaTPUBAIOT ONpeAe/ICHHbIE KU3HEH-
Hble 0OCTOSITEIbCTBA, IOPOXKAAIOIIE HA3BAHHBIE BHIIIIE MTOCTIE/-
crBust. Takue 0OCTOATEIHCTBA UMEHYIOTCS B TIPABOBBIX HayKax
IOpUINYECKUMU (haKTaMU.

IOpuanyeckue pakTbl B ceMeilHOM NpaBe — 3TO pealib-
Hble KU3HEHHbIE OOCTOSATENILCTBA, KOTOPhIE B COOTBETCTBUU C
JEUCTBYIOIIMM CEMENHBIM 3aKOHOATEILCTBOM SIBJISIIOTCS OCHO-
BaHUEM BO3HUKHOBEHUSI, I3MEHEHU I WM TIPEK PaITleHUs] CeMei-
HBIX ITpaBooTHOIIeHUH. FOpranyeckum hpakTam, UMEIOIIM 3Ha-
YeHue )i CeMEWHBIX MMPABOOTHOIIEHUM, TPUCYIIU KaK OOII1e
MPU3HAKU, KOTOPbIE CBOMCTBEHHBI BCEM IOPUANUECKUM (haKTaM
HE3aBUCHUMO OT OTPACIeBOM MPUHAIJIEKHOCTH, TaK U CIIEIUAIb-
HbI€, XapaKTePHbIE TOJBKO JJIsl IOPUANYECKUX (DAKTOB B ceMen-
HOM TipaBe. OOmMMU 1T I0pUANYECKUX (DAKTOB MPU3HAKAMU
SIBJISIIOTCS CJIEAYIOLIHE:

IOpUINYECKUI (PaKT — 3TO SIBJICHWE PEaIbHOU JIEMCTBUTE b~
HOCTH, T. €. HACTYIIMBIIIEE U JIJISAIIEeCs B MOMEHT €ro OlIEHKHU;

IOpuAnUYecKre (PaKkThl CYIIECTBYIOT HE3aBUCUMO OT CO3HAHUS
JOAeH; 1opuandeckue (haKkThl BIEKYT ONPEC/IEHHbIE IPABOBbIC
MOCJIE/ICTBUSI: BOSHUKHOBEHHUE, U3MEHEHUE, TTPEKpaIlieHre npa-



BOOTHOIIICHHH.

K cneuuduyeckum 115 10pUIUYECKUX (DAKTOB B CEMEMHOM
MpaBe MPU3HAKaM CJieyeT OTHECTH CJIeayIOIue:

OHM TIPElyCMOTPEHbl HOPMaMHU CEMEWHOrO 3aKOHOJATesIb-
CTBA; B CEMEMHOM ITpaBe yYaille BCEro onpesesieHHbIE MPAaBOBbIE
MOCTIEACTBUSI CBA3aHbI HE C OJHUM IOpUANYECKUM (pakToM, a ¢
UX COBOKYITHOCTBIO — (DAKTMUECKHUM COCTaBOM. Tak, poauTeb-
CKO€ TIPaBOOTHOIIIEHNE BO3HUKAET B CBSI3U C POKICHUEM peOeH-
Ka (COOBITHE) M perucTpanyend pox/JIeHUs B OpraHax 3arca (JIeu-
CTBHE);

JIOBOJILHO YacTO B CEMEMHOM ITpaBe B KAYECTBE I0PUIUIECKIX
(hakTOB BBICTYMAOT COCTOSAHUS (POACTBO, OpaK, YChIHOBJICHHE,
OIleKa, MoNeYnTe/IbCTBO);

COCTOSIHUSI HOCSIT JIJISIIIUICS XapaKTep U MOTYT HEOJHOKPAT-
HO BBICTYNaTh KaK OCHOBAaHWSI BO3HUKHOBEHWS, W3MEHEHUS,
MpeKpallieHns] CEMENHBIX MpaB U obOsi3aHHOCTel. Tak, cocTos-
HHE POJICTBA MEX/Iy POAUTENSIMU U JETbMU MOPOKIAET 00sI3aH-
HOCTh POAUTENIEN CONEepPKaTh CBOUX HECOBEPIIEHHOIETHUX WU
HETPYAOCIIOCOOHBIX COBEPIIIEHHOJICTHUX JICTEH, a BIIOCIIEICTBUN
— 00513aHHOCTh COBEPILIEHHOJIETHUX TPYIOCIIOCOOHBIX JIeTel CO-
JepKaTh CBOMX HETPYIOCHOCOOHBIX, HYKAAIOIIMXCS B TIOMOIIH
poauTeneu;

OO0JIBITIOE 3HAUEHUE B CEMEHOM IpaBe MPUAAETCS CPOKaM Kak
BUJTY I0pUUYECKUX (DAKTOB (CM. § 6 JaHHOM IJ1aBhl).

Knaccudukamms opuandeckux (akToB B CEMEUMHOM IpaBe
MIPOBOJUTCS TIO PA3TUYHBIM OCHOBAHUSIM: TIO BOJIEBOMY ITPU3HA-



KY; [10 CPOKaM CYIIECTBOBAHUSI; IO TPABOBBIM MOCJIECTBUSIM.

[Io BoneBOoMy NpHU3HAKY OpUAMYECKHE (PaKTBl AEIATCA Ha
JIeVICTBUSI U COOBITHSI.

/lelicmeuss — peasibHble KU3HEHHbIE (PAKThl, KOTOpPbIE SIB-
JISIIOTCS Pe3yJIbTaTOM CO3HATEIbHOW JIesATeNIbHOCTU Jitofen. OHu
MOAPA3AEISAIOTCS Ha MPABOMEPHBIE — COOTBETCTBYIOIIUE TTPE/I-
MMCaHUSIM ITPABOBBIX HOPM (HampuMmep, MPU3HAHUE OTIIOBCTBA)
Y HElpaBOMEpHbIE — IMPOTHBOPEYAILME 3aKOHY (3aKJI0YEHUE
Opaka JIUIIOM, yXke COCTOSIIIIMM B 3aperucCTPUPOBAHHOM Opake).
Cpeny npaBOMEPHBIX AEWCTBUM BBIIESIOT:

IOpUMYECKUE aKThl — JEMCTBUS, HAIPABJICHHbIE HA OMpe/e-
JICHHBbIE CEMENHO-IIPABOBBIE MOCJEICTBUSA (3asBJICHUE O BCTYII-
JICHUU B OpaK);

IOpPUJNYECKHUE TTOCTYIKH — EUCTBHS, MMOPOXKIAIOIIUE TTPABO-
BbI€ MTOCJIEACTBUS HE3ABUCUMO OT BOJIY JIMIA, UX COBEPIIAIOIIETO
(conepxaHue MachbiHKa MOPOKAAET [IPaBO MaueXy Ha MOITy4YEeHUe
aJINMEHTOB).

Cobbimusi — 10pUANIECKU 3HAYMMBbIe OOCTOSATEbCTBA, MPO-
TeKalolye noMuMo Bonu Jmofed. CoObITusl ObIBAIOT aOCOMIOT-
Hble, KOTOpbIe BOOOIIE He 3aBUCAT OT BOJIM JIIOAEH (CMepTh Cy-
npyra Kak OCHOBaHWE MpeKpalleHusi OpauyHbIX MPaBOOTHOIIIE-
HUM), U OTHOCUTEJIbHBIE — BO3HHUKAIOT IO BOJIE YEJIOBEKAa, a B
JAJIbHEUIIIEM CBOEM PA3BUTUU OT Hee He 3aBUCAT (COCTOSIHHE
POICTBA).

[lo cpokam cymiecTBOBaHUS IOpUaUYEcKUe (PaKThl IEISATCS
Ha KPaTKOCPOUHbIE U JyAmmecs. Kpamkocpounvie opuouueckue



¢gbakmul CylIeCTBYIOT HEMTPOAOIKUTEIILHOE BPEMSI U OTHOK PATHO
MOPOXIAIOT IOPUINIYECKUe TIOCNENCTBUS (POXIeHUE PeOCHKa,
CMepTh KOro-11do0 U3 WIEHOB ceMbH). K KpaTKOCpOUHBIM 10pU-
JUYECKUM (paKTaM OTHOCSATCSI Kak COOBITHS, TaK U JEWCTBUS.
Jasiumuecs ropuduueckue gpakmol (Tak HaA3bIBAEMBbIE COCTOSIHUS)
CYLIECTBYIOT JUIUTEIBHOE BPEMSI U ITPU STOM MEPUOANYECKH MO-
POXKIAIOT MTPaBOBbIE MOCJIEACTBUS (CYNPYKECTBO, POACTBO, HY K-
JIa€MOCTb).

Cemelino-npagoevie cocmosinusi BO MHOTUX CITy4dasiX TOXKJe-
CTBEHHBI CEMEMHBIM MPABOOTHOLIEHUSIM. Tak, COCTOSIHUE Cy-
Mpy’KeCcTBa O3HAYaeT HAJIMUYMe OpayHOro MPaBOOTHOIIEHHUS, CO-
CTOSIHUE POJCTBA MEKAY POIUTENSIMU U JETbMU — CYILIECTBOBA-
HUE POJUTEIbCKOTO MPABOOTHOIIEHUSI (€C/IA POAUTEIHN HE JIUIIIe-
Hbl POAUTEIILCKUX MpaB). [pyrue cocTosiHus CylIeCTBYIOT He3a-
BHUCUMO OT CEMEUHbIX PABOOTHOIIEHUI, HO IPY ONPEIEICHHbIX
0OCTOSITENILCTBAX BBICTYMAIOT B POJIA CEMENHO-TPABOBBIX I0pPH-
nrueckux akroB. Hammpumep, B COCTOSIHUM HETPYIOCTIOCOOHO-
CTU M HYXJA€MOCTH MOKET HAXOAUTbCS OOUHOKUM I'PaXJIaHVH,
KOTOPBIN HE SABJISIETCS CyOhEKTOM CEMENHBIX PABOOTHOIICHUIA;
€CJIM K€ B COCTOSTHUM HYXa€MOCTU M HETPYJOCIIOCOOHOCTH Ha-
XOIATCS HECOBEPIIEHHOJIETHUE AETHU, TO 3TO JIEMEHTHI I0pUAU-
YECKOr0 COCTaBa 111 BO3HUKHOBEHHS AJTMMEHTHBIX IMPABOOT-
HoeHu. Cpeny 1opuandeckux (hpakToB-COCTOSIHUM B CeMeu-
HOM IpaBe HauOoJjee pacrpoCTPaHEHHBIMU SIBISIIOTCS COCTOSI-
HUs1 POACTBA U CYNPYXKECTBa.

PoacTrBo — 310 KpOBHas CBA3b JIMII, OCHOBaHHAs HA MIPOUC-



XOK/IEHUH OTHOTO JIMIA OT APYTOro WM Pa3HBIX JIMII OT OOIIle-
ro Tpe/iKa. BriiesisiioT ABe TMHUYM POJICTBA: MPSIMYIO U OOKOBYIO.
[Tpu mpsimoi JIMHUYM POACTBA OHO OCHOBAHO HA MPOUCXOKICHUN
OJIHOTO JiHIIa OT jApyroro. [IpsmMast IuHUS poACTBa MOXET OBITh
HUCXOJSIIIIEN — OT MPEJKOB K MOTOMKaM (pOAUTEI, AETH, BHY-
KM U T. ) U BOCXOJAILEN — OT MOTOMKOB K IpelKkam (BHYKH,
JeTd, poauTtenu). bokoBast JIMHUS POACTBA UMEET MeCTO, KOrja
POIICTBO OCHOBAHO HA MPOMCXOKIEHUU Pa3HbIX JIMII OT OOIIEro
npenka (mpeakos). st poqHbIX OpaTa ¥ ceCTphl OOIIUMU MPeJI-
KaMU SIBJISIIOTCSL OTEIl U MaTh OO omuH u3 pomutenedt. Ecim
JETU POXKIAIOTCS OT OOIIMX POIUTENe, OHU HA3bIBAIOTCS TOJ-
HoponHbIMU. Eciu o0mum sIBiisieTcsl TOJIbKO OfIMH U3 POAUTE-
neut — HenoiaHopoaHbiMu (cT. 14 CK P®). Ecm getn npoucxo-
JSIT OT OOINEro OTIIA U Pa3HbIX MaTepel, OHU SBJISIOTCS eUHO-
kpoBHbIMU. Korga oOriast Math, HO pa3Hbie OTIIbI, JETU HA3bI-
BAIOTCS €IMHOYTPOOHBIMU. B cemeitHOM npaBe MOJHOPOIHOE U
HEMOJIHOPOJHOE POJICTBO UMEIOT OIMHAKOBOE I0PUINYECKOE 3HA-
yeHue. Tak, aJIuMEeHTHbIe MPAaBOOTHOIIEHUSI MOT'YT BO3HUKHYTh
KaK MeXy TIOJIHOPOIHBIMH, TaK W HETIOTHOPOTHBIMU OpaThsMU
u cectpamu (cT. 93 CK P®). HenonHoponHbIx OpaTheB U cectep
clielyeT OTJIMYaTh OT CBOJHBIX — JETEN KaXJO0ro U3 CylpyroB OT
npeAbIyuX 6pakoB. Mex/1y HUMU COCTOSTHUSI POJICTBA HE BO3-
HUKaeT.

B neiicTByolllEM CEMEWHOM 3aKOHONATEIbCTBE IMPHUIAETCS
MIPaBOBOE 3HAYEHUE CTeNeHU poAcTBa. Cmenenb poocmea — 310
YHUCJIO POKIEHUH, MPEeIIeCTBOBABIINX BO3HUKHOBEHUIO POJI-



CTBa ABYX JIMII, 32 UCKJTIOYEHUEM POXKIEHUS UX npejaka. Tak, ae-
JOYIIKA ¥ BHYK COCTOSIT BO BTOPOU CTENIEHU POICTBA, ITOCKOJIBKY
IUTS €ro BO3HUKHOBEHHSI HEOOXOMMMO [1BA POXKICHUS TIOMHMO
POXJEHUS IEAYIIKU:

1) poxxnennre Marepu BHyKa (JOYEPH JEAYIIKU) U

2) pOXKIEHHME CaMOro BHYKA.

Ters U neMsAHHULA HAXOOATCSA B TPEThEU CTETIEHU POJICTBA,
TaK Kak €ro BOZHMKHOBEHMIO MPEAIIECTBOBAIO TPU POXKIEHUSA,
YUUTBHIBAEMBIX [IPU ONPEIESICHUN CTETIEH! POACTBA:

1) poxnenue TeTu;

2) poXkJIE€HHE OTLIA WU MATEPY TUIEMSIHHUILIBI U COOTBETCTBEH-
HO Opara UM CECTpbl TETH;

3) poxJeHUe TUIEMSHHULIBI.

B cemenriHOM npaBe I0pUINYECKU 3HAYMMBIM SBJISETCS JIALIb
OJIM3KOE POJICTBO, YCTAHOBJIEHHOE B IPEyCMOTPEHHOM 3aKOHOM
nopsiake. AHaJIU3 IEUCTBYIOIIETO CEMENHOIO 3aKOHOIATEIbCTBA
MPUBOJUT K BBIBOJLY, UTO O MPSIMOM JIMHUUA YYUTHIBAETCS POJI-
CTBO NEPBOU CTENIEHU (POIUTENN U JETH) U BTOPOU CTETICHU (fe-
AyIIKa, 6abyIika ¥ BHYKH), a 0 OOKOBOU JITHUY — POJICTBO BTO-
POl cTeneHu (MOJTHOPO/IHBIE U HEMOJIHOPOIHbIE OpaThsi U CECT-
pbi). 3a paMKu OJIM3KOTO POJCTBA BHIXOAWT TOJBKO 3aKpErUIeH-
Hoe B cT. 55 CK P® nipaBo peGenka Ha 0OITIeHUE ¢ IPyTUMH POJI-
CTBEHHUKaMH IOMUMO POJMTENEH, IeMyIIKH, OaOyIKu, OpaTheB
U CECTEP U COOTBETCTBEHHO IMPABO JPYI'UX POICTBEHHUKOB HA
oommenne ¢ pedenkoMm (ct. 67 CK P®). INepeuens npyrux poa-
CTBEHHUKOB HE OIpEIeNICH, HE YKa3aHa U CTENEHb UX POACTBA C



peOeHKOoM.

CBOMCTBO — OTHOIIIEHUSI MEK/1Y JIIOJbMU, BOSHUKAIOIINE U3
OpavHOrO COI03a OJIHOTO U3 POJCTBEHHUKOB: OTHOIIIEHUS MEXTY
CYINPYroM U POACTBEHHUKAMM JIPYTOro Cymnpyra, a Tak:Ke MeKmay
pOACTBEHHUKaMU cynpyroB. [Ipu3Haku cBoiicTBa:

BO3HMKAeT U3 Opaka;

HE OCHOBAHO Ha KPOBHOM OJIN30CTH;

BO3HMKAET MPU HAIUYMHU B KUBBIX POJICTBEHHUKOB MYXa U
(W1 JKeHbI HA MOMEHT 3aKJII0UeHHS Opaka.

CBOVICTBEHHUKM: CBEKOpP (CBEKpPOBb) — OTel] (MaTh) MYKa;
TECTb (Telia) — oTell (MaTh) KEHbI; 35Th — MYk JOYEPU WIIA CECT-
pbl; CHOXa (HEBECTKA) — JKeHa ChlHA; Mayexa — JKeHa OTIla Mo OT-
HOIIIEHUIO K €ro JIETSIM OT MPEKHUX OpakoB; OTUUM — MYX Ma-
TEepH 0 OTHOIICHUIO K €€ JIETAM OT MPEeKHUX OPAKOB; MACHIHOK
— CbIH OJJHOTO M3 CYIPYTOB IO OTHOIIEHUIO K IPYroMy CYyIMpy-
ry; najyepuiia — Jo4b OJHOTO M3 CYNpPYroB IO OTHOIIEHUIO K
JPYroMy CYIIPYTy; 30JI0BKa — CECTpa Myka; IIypuH — OpaT xke-
HBI; CBOSTYCHUIIA — CECTPA JKEHBI; CBOSIK — MYX CBOSTYCHUIIBI, B
Pa3rOBOPHOM 3HAUEHUM HAa3bIBaeTCsl JIOOON CBOICTBEHHUK. B
CEMENHOM ITpaBe PEryJUpyIOTCs TOJBKO OTHOIIEHMSI CBOWMCTBA
MEX/y OTYMMOM (Madexoi) W TachiHKOM (raguepurieii). OHO
SIBJISIETCS. OJHUM M3 OCHOBAHUM TMOJTYYEeHUs COAEePKAHUS OTUU-
MOM (Mayexom) OT CBOUX MachIHKOB (naguepuiy) (ct. 97 CK PD).
My 1 %eHa, Kak MpaBuJIo, He SIBJISAI0TCS poicTBeHHUKaMu. OHu
COCTOAT B OpaYHOM MPABOOTHOIICHWH, YTO B TEPMHUHOJIOTHYE-
CKOM 3HAYEHUH TOXAECTBEHHO CYIPY:KECKUM MPABOOTHOIIEHU-



M win cynpyxectBy. OJHaKO BO3MOXHO 3aKjIoueHne Opaka
MEXy MYKUUHON U KEHIIMHOU, COCTOSIIIUMU B POACTBEHHBIX
OTHOIIIEHU X, 32 UCKJI0YeHueM Onmuskoro poxactBa. Crates 14
CK P® ycranaBnuBaeTr 3ampeT Ha 3akjioueHre Opaka Mexmay
OJTM3KMMU POJICTBEHHUKAMU: POTUTEISIMU U IETbMH, JIETYITKON
(6a0ymIkoi) M BHYKaMH, MOJTHOPOIHBIMUA U HETIOTHOPOIHBIMU
OpaThsIMH U cecTpamMu. DTOT MepeueHb SIBJISIETCS UCUEePITbIBAIO-
UM, CJieOBaTeIbHO, OOKOBOE POACTBO TPEThEW U MOCIELYI0-
IIeld CTerieHeH He SIBJISIETCS MPENSATCTBUEM K 3aKJIIOUeHUI0 Opa-
ka. Kak yxe ormMeuasioch, Takoe pOJICTBO HE UMEET MPABOBOTO
3HAYeHHs B CEMEHOM TIpaBe.

[1o mpaBOBBIM MOCEACTBUAM I0pUIMYECKHE (PaKThI B cEMEN-
HOM IIpaBe MOJPA3/AEATCA Ha MATh BUIIOB: MPaBOMOPOKAA-
I01[1e, MPAaBOU3MEHSIIONIUE, MPABO MPEeKpallaloliye, IpaBonpe-
MSATCTBYIOITHE, TTPABO-BOCCTAHABIMBAIOIIINE.

IIpaBonopo:xaamme — opuanyeckue pakTbl, HACTYILIE-
HHUE KOTOPBIX BJIEYET 3a COOOW BOBHMKHOBEHHE CEMEHHBIX ITpa-
BOOTHOIIICHU! (pOoXIeHue peOeHKa, 3aKjoveHne Opaka, ycra-
HOBJIEHHE OTIIOBCTBA).

IIpaBou3MeHs0omUe — opuanYecKre GakThl, ¢ KOTOPHIMU
HOPMBI JIEMCTBYIOIIETO CEMEMHOTO 3aKOHO/IATEeNIbCTBA CBS3bIBA-
10T U3MEHEHNE CEMENHBIX MPABOOTHOIIEHNA. B OpauHom moro-
BOpE CYMPYTH BIpPaBe U3MEHUTh YCTAHOBJICHHBI 3aKOHOM pe-
KM COBMECTHOI COOCTBEHHOCTH UMYIIIECTBA, HAXKUTOro B Opa-
ke (ct. 34 CK POD).

IIpaBonpekpamawinue — opuguieckue pakThl, C HACTYII-



JIEHUEeM KOTOPBIX HOPMBI CEMEMHOTO TIpaBa CBA3BIBAIOT MpeKpa-
IIICHUE CEMEVHBIX MPAaBOOTHOLIEHNH (CMEPTh OIHOIO U3 CyIpy-
TOB WM OOBSIBJICHUE €r0 YMEpIIMM BJiedeT NpeKparieHne Cy-
MPY’KECKOT0 MPaBOOTHOIIIEHUS).

IIpaBonpensiTcTBYIOIIHE — OpUANYECKHE (PAKThI, HATNIKE
KOTOPBIX MPEMSATCTBYET PA3BUTHUIO MPABOOTHOIIIEHUSI B COOTBET-
CTBUU C BOJIEW OJIHOTO U3 €ro y4acTHUKOB (cortacHo cr. 17 CK
P® myx He umeeT npaBa 6e3 corsacus keHbl BO30YKJaTh JEJ0 O
pacTopkeHHH Opaka BO BpeMs1 OepeMEeHHOCTH KeHbI U B TeUCHUE
rojia Tocjie pokJIeHus1 peOeHKa HU B 3arce, HU B CYIIE).

IIpaBoBoccTaHaB/IUBaOMNEe — IOpUIMYECKUE (DPAKTHI, C
HACTYIUIEHHEM KOTOPBIX 3aKOH CBSI3bIBAET BOCCTAHOBJIEHUE MTPAB
¥ 00SI3aHHOCTEM, paHee yTpaueHHBIX CyObEeKTOM CEMENHOTO Ipa-
BOOTHOIIICHHUS (BOCCTAHOBJIEHUE B POAUTENbCKUX MpaBax). Cre-
JyeT OTMETHUTb, UTO IopuandecKkue (hakThl MOTYT OTHOBPEMEH-
HO MOPO’K/IaTh HECKOJIbKO MPaBOBBIX MociencTBuil. Hampumep,
peliieHue 00 OTMEHE YCHIHOBJICHHSI SIBJISIETCSI TIPABOITPEK paIliaio-
MM IOPUINYECKUM (PAKTOM 151 OTHOLLIEHUI IO YCHIHOBJIEHUIO
Y TPAaBOBOCCTAHABJIMBAIOIIMM ISl POJUTENILCKOTO MPaBOOTHO-
ICHUSI.



§ 6. Cpoxku B ceMeHHOM
npase. VIckoBasi JaBHOCTh

BONBIIMHCTBO CEMENHBIX MPABOOTHOIICHUN SIBJISIIOTCS JJIS-
IIMMUCS] M HE UMEIOT YETKUX BPEMEHHbIX IpaHull. Bmecte ¢ Tem
MHOIJa CEMEMHOE MPAaBO CTABUT BO3HUMKHOBEHHE, W3MEHEHUE,
IpeKpalieHrne OTIeNIbHbIX CYyObEKTUBHBIX MPaB M 0OS3aHHOCTEN
B 3aBHCHUMOCTD OT OIPEIETICHHbIX MOMEHTOB WJIU NIEPUOIOB Bpe-
MeHu. OrnpeziesieHre CpoKa MOKHO c(popMyIMpOBaTh HA OCHOBA-
HuM cT. 190 'K P®. Cpok — 310 onpeesieHHbli MOMEHT WU OT-
PE30K BPEMEHHU, C HACTYIIEHUEM WJIA UCTEUEHUEM KOTOPOro 3a-
KOH CBSI3bIBAET OIpEAE/ICHHbIE IPABOBbIE MOCIEACTBUS. 13 31O-
rO ornpeAesieHus CaeyeT BbIBOI O TOM, YTO CPOK IO CBOEH Mpa-
BOBOU MPUPOJE — ITO IOPUINYECKUI (PaKT. A TIOCKOJIbKY BpeMsI
— 9TO OOBEKTUBHAS KATEropusi, He 3aBUCSINAsT OT BOJIM U CO3Ha-
HUS JTIOJICH, TO CPOK OTHOCUTCS K COOBITHSIM KaK OTHOU M3 pa3-
HOBU/IHOCTEW I0PUIMYECKUX (PAKTOB MO BOJIEBOMY IpU3HAKy. B
CEMEMHOM 3aKOHOJATEIbCTBE, B OTVIMYME OT IPAKAAHCKOTO, HET
OT/IEJIbHOTO MHCTUTYTA CpoKoB. [IpaBuiia o cpokax cofep:arcs B
CTaThsIX, PETYIUPYIOLIUX PA3JIAYHBbIE CEMEMHBIE OTHOLIEHUS, 3a
uckmovenreM ctT. 9 CK PO, pertameHTupyolier NpuMeHeHne
MICKOBOH JABHOCTU K CEMEWHBbIM OTHolIeHusM. Knaccudpukarms
CPOKOB B HayKe CEMEIHOro IpaBa MPOBOAUTCS MO Pa3IUYHbIM
ocHoBaHuAM. Tak, B.A. PsceHiieB BbIIeNsAN CleAyIOIIUE BUAIbI
CPOKOB:



CPOKU CYIIECTBOBAaHMSI MMYIIECTBEHHBIX CEMENHBIX IpaB
(mpecekaTesbHBIE CPOKM): TaK, IPABO Ha aJITMMEHTHI HA COAEpXKa-
HUE HECOBEPILIEHHOJIETHUX JIeTel COXPaHSEeTCsl 10 JOCTUKEHUS
VMU BOCEMHA/ILIATUIIETHETO BO3PAcTa;

CPOKHU OXWJIaHUS (UCTIBITATENIbHBIE) — CPOKHM, JI0 UCTEUEHMSI
KOTOPBIX HE MOTYT OBITh COBEPIIEHHI OTAEIbHBIE CEMEHO-TIpa-
BOBbIe akThl: coracHo M. 1 cr. 11 CK P® 3akmouenue Opaka
IIPOU3BOIUTCS MO0 UCTEUEHUU MECSYHOIO CPOKa CO AHSA MOJauu
3as1BJICHUSI B OpPraHbl 3arca;

CPOKH, 10 HACTYIUIEHUS1 KOTOPBIX HE JOMYCKaeTCsl BOZHUKHO-
BEHUE ONpe/Ie/IeHHbIX MPaB U 00s13aHHOCTEN: ONEKyHaMU U T10-
NEYUTEISIMM MOTYT ObITh TOJBKO COBEPILEHHOJIETHHE JIEeCIio-
cobnble juma (1. 1 cr. 146 CK P®);

MUHHMMAaJIbHbIE CPOKM BBINOJHEHUS JIMIIOM CeMENHHO-IpaBo-
BOW OOSI3aHHOCTU B KaueCTBE YCJIOBHSI BOSHUKHOBEHHUSI Y ITO-
IO JILIA UMYILIECTBEHHOIO ITpaBa: TaK, €CI OTYMM WJIM Madyexa
HaJIeKAIIMM 00pa30M BHITIOIHSIIM CBOM O0S3aHHOCTHU TI0 BOC-
NUTAHUIO U COAEPKAHUIO NMACBIHKOB U Ma{YepUIL] HE MEHee IATU
JIET, OHU MPUOOPETAIOT MPABO HA MOTyYEeHUE AJTMMEHTOB OT Ia-
ChIHKOB, naguepui] (1. 1 cr. 97 CK P®);

CPOKHU, B T'PaHMIIAX KOTOPBIX OMpEAEICHHbIE I0PUINYECKUE
(paxTB! BJIEKYT BO3HMKHOBEHHE CEMEWHBIX IPABOOTHOLICHUU:
NpaBo TpeOOBaTh MPEJOCTABICHNUS ATMMEHTOB B CyIeOHOM TIO-
psiliKe OT OBIBILIETrO CYNpyra UMeeT HYKIAIOIIUIACS CYNpyT, ecu
OH JIOCTUT TIEHCMOHHOTO BO3PAacCTa HE MO3[AHee YeM 4epes3 MsATh
JIET C MOMEHTA PAaCTOpKeHHsI OpaKa v CyIpyTy COCTOSIIA B Opake



nutenbHoe BpeMs (1. 1 cr. 9 °CK P®);

CPOKU, YCTAaHOBJICHHBIE JJIS1 BHITIOJTHEHU S 0OSI3aTE/IbHBIX JIeTi-
CTBUI T'pakJJaHaMU Y TOCYIaPCTBEHHBIMU OPraHAMU: B COOTBET-
crBuH ¢ 1. 2 cT. 25 CK P® cyn 06s13aH B TeueHUe Tpex JIHEH co
JHS1 BCTYIUIEHUS] B 3aKOHHYIO CUJTY PEIIEHUs Cy[a O PacTopikKe-
HUM OpaKa HalIPaBUTh BHIITMCKY U3 3TOTO PEIIeHUs B OpPraH 3arca
M0 MECTY TOCY/IapCTBEHHOW PErucTpaliiy 3aKTII0ueHusl Opaka.

A.M. HeuaeBa nonpaszfiesisieT Bce CeMEeMHO-IIPABOBbIE CPOKU
Ha iBe rpyIiibl. B nepByio oHa BKJII0OYAEeT CPOKU CYIIECTBOBAHMS
npaB ¥ 00s3aHHOCTEN, BO BTOPYIO — pa3peluTesbHbIe, 3alpeTh-
TeJIbHbIe U 00s3bIBalOIIMeE CpoKU. K mepBoil rpymnmne oTHOCATCS,
HarpuMep, CPOKU CYIIECTBOBAHUS AJIMMEHTHBIX IMPaB 1 00s3aH-
Hoctei, npegycMotpeHHble B cT. 80, 89 CK P®. B uyucie paspe-
HIUTEIbHBIX CPOKOB, B YACTHOCTH, BBIACTISIOTCS:

MECSTYHBIN CPOK, TIO0 UCTEYEHUH KOTOPOTO CO JIHS TOJIauu 3a-
SIBJIGHUsI B 3arc IPOM3BOIUTCS peructpamums Opaka (m. 1 ct. 11
CK P®D);

MECSTYHBII CPOK C MOMEHTA MO/IauM B 3arc 3asiBJICHUsI O pac-
TOpXeHnH Opaka, HEOOXOOVMBINA /I PacTOpKeHusi Opaka (II.
3cr. 19 CK PO);

TPEXMECSIYHBIN CPOK, M0 UCTEUEHHUH KOTOPOTO CO JIHS MOCTa-
HOBKM HECOBEPIIIEHHOJIETHETO peOeHKa Ha TeHTPATU30BaHHBIN
yueT AOMycKaeTcs mepejavya peOeHKa — POCCHICKOTO rpakia-
HUHA Ha YCHIHOBJIEHUE MHOCTPAHHBIM I'PaX/IaHUHOM WJIY JIULIOM

0e3 rpakJaHCTBa, He SIBJIIOIIMMUCS €r0 POJICTBeHHUKaMHM (IT.
3 cr. 124 CK P®D).



3anpeTuTesbHblE CPOKH — ITO:

TOJIMYHBIN CPOK TIOCIIe POKIEeHUsI peOeHKa, B TeUeHHe KOTO-
poro 3arnpemaercs 6e3 cornacusi xkeHbl BO30YKAaTh /IO O pac-
Topxkenuu Opaka (ct. 17 CK P®);

HIECTUMECSIYHbI CPOK CO JHSI BBIHECEHMS PELeHMs Cyla O
JIMIIIEHUH POAUTENILCKUX TPaB, JO UCTEUEHUsI KOTOPOTo He J0-
nyckaercst ycoiHoBJNIeHune pedeHka (1. 6 cr. 71 CK PD).

O0s13bIBAIOIINE CPOKU:

HIECTUMECSIYHBIN CPOK, 10 UCTEYEHUH KOTOPOTrO MOCIe BbIHE-
CEeHUs pelleHnsI cyJa 00 OrpaHUICHUHN POTUTELCKUX MPaB Op-
raH OMEKH U TMOINEeUUTebCTBA 00513aH MPEeIbIBUTH UCK O JIUIIIe-
HUM POIUTEIIbCKUX MPaB, €CIIM POAUTENN HE U3MEHST CBOETO I0-
BE€/ICHUSI, IOCTYKUBILIEr0O OCHOBAHUEM [1J151 OTPaHUUYEHUST POU-
Tesibekux Tpas (1. 2 cr. 73 CK PO);

CEMU/IHEBHBIN CPOK IOC/Ie OTOOpaHUS pedeHKa y poiuTeNei
IIPU HENOCPECTBEHHOW YIPO3€ €r0 KMU3HU U 3[I0POBbIO, B TE€YE-
HHUE KOTOPOTO OpraH OIeKH M MONeUnTeIbcTBa 00s13aH 00PaTUTh-
Csl B CyJ C MCKOM O JIMIIIEHUU POAUTENIEH POIUTENbCKUX IMpaB
i 00 ux orpanuyeHuu (1. 2 cr. 77 CK PO).

MoxHO Tak:ke Ki1accupuuupoBaTh CPOKU B CEMEWHOM IpaBe
B 3aBHCUMOCTH OT TOTO, KEM OHU YCTAHOBJICHBI:

CPOKH, MPEeAYCMOTPEHHbIE 3aKOHOM, — BCE CPOKH, YKa3aHHbIE
B BHIIIETIPUBEICHHBIX KJIacCU(UKAIUSX;

CPOKHU, YCTaHOBJIEHHbIe Cyl0M. Tak, B3bICKMBasi aJIMMEHTHI
3a MPOLIEAUINI MEepUol B MpeAeiax TPEXJIETHEIO CPOKa, CYI
YCTaHABJIMBAET KOHKPETHBIN MEePUO, 32 KOTOPBIN MPOU3BOAUTCS



B3bickanue (1. 2 ct. 107 CK P®);

CPOKH, YCTAaHOBJICHHbIE YYACTHUKAMHU CEMEWHBIX MTPABOOTHO-
nieHui. BeiienieHre Takux CpoKOB CTaJIo BO3MOXKHBIM TOCIIE 3a-
kperuienusi B CK P® 6paunoro gorosopa, cornaiieHus o0 yra-
Te AJIMMEHTOB U JIOTOBOpA O repeaade peOeHKa Ha BOCIIUTAHUE B
cembio. B mynkTe 2 c1. 42 CK P® ckazano, uto npasa u 00s13aH-
HOCTH, TIPelyCMOTpPEHHBIE OPaYHBIM JOTOBOPOM, MOTYT OTpPaHU-
YMBATbCS ONPEAEJCHHBIMUA CPOKaMU. B cooTBeTcTBUMM C 1. 2 CT.
104 CK P® cropoHsl B corarieHnu 00 yrjiate aTMMeHTOB OIpe-
JeJISIOT CPOK yIuiaThl. PeOGeHOK mepenaercss Ha BOCIIUTAHUE B
MPUEMHYIO CEMbIO HA CPOK, MPEeIyCMOTPEHHBIA JOTOBOPOM (II.
1 ct. 151 CK PO).

B cemeitHOM 3aKOHOAATENILCTBE HE 3aKPEIUIEH MOPSIOK OIpe-
JeJIieHus CPOKOB. B 1aHHOM cilyyae BO3MOXHO CyOCHIMapHOE
npumeHenue ctT. 190 'K PO, B koTopoii ycTaHOBJIEHO, UTO CPOKHU
MOTYT ONPEAEATHCSA KaJIEHAAPHON AaTOW, UCTEYEHUEM Neproia
BpPEMEHH, YKa3aHUEM Ha COOBITHE, KOTOPOE JIOJIKHO Hen30€KHO
HACTYIIUTb.

[ops1 10K UCUUCIIEHU S CPOKOB KaJIEHIapPHOM J1aTOM UCIIONb3Y-
€TCs B COIVIAlIeHUSX (HallpUuMep, CTOPOHBI B CBOEM COIVIAIIIEHUU
MOTYT ONPEAEUTh KOHKPETHOE YMCIIO KaXJI0ro Mecsiia, Korua
Oy/ieT MpOU3BOIUTHCS yIUlaTta amMeHToB). [Ipu paccMoTpernn
BOIpOCa O KJIacCU(UKAIIMKA CPOKOB OBLTU IMPUBEICHBI TTPUMEPBI
VICUMCJIEHH ] CPOKOB TAKMMHU NIEPUOJAMU BPEMEHH, KaK TOfbl (CT.
17, m. 2 ct. 97, n. 2 cr. 107 CK P®), mecsaup! (. 1 cr. 11, m.
3cr. 19, m 3 cr. 124 CK P®), nam (. 3 cT. 27, 1. 2 cT. 48, 1.



5 cr. 7 °CK P®). Nmeet mecto B ceMEMHOM IpaBe U UCUUCIIE-
HHE CpOKa IyTeM YKa3aHUs Ha COOBITHE, KOTOPOE JOJIKHO Hen3-
6esxHO HacTynuTh: B cT. 17 CK P® cpok ucuncisercss BpemeHeM
O6epeMeHHOCTH KEeHbI, UTO MPEAIOoaraeT Takoe Hem30eKHOe CO-
ObITHE, KaK MpeKpalieHrue OepeMeHHOCTH.

OnpeneneHrie Ha4YaIa U OKOHYAHUSI CPOKA UMEET BaXKHOE 3Ha-
YeHUe TMpH ero ucuuciieHnu. Yaiie Bcero sl onpeiesieHus Ha-
yajia TEeYEeHUs] CPOKA B CEMEMHOM IPABE UCIIONb3YIOTCS OTChLI-
KM K KaKOMY-JTHOO COOBITHIO UJI JICCTBHIO: POXKJICHHE peOeHKa
(ct. 17, 89, 9 °CK P®), nonaya 3asBJ€HUAS B COOTBETCTBYIOLIUE
KoMmrieTeHTHble oprausl (1. 1 cr. 11, . 3 ct. 19 CK P®). Cornac-
HO cT. 191 'K P® TeyeHue cpoka HauMHAETCs HA CJAEAYIOUUI
JIeHb TOocyIe KaJIeHJApHOM JaThl WIIM HACTYIUICHUsI COOBITHUSI, KO-
TOPBIM OIpeZieieHo ero Havyaso. Tak, ecnm pebeHok poamcs 10
OKTsI0ps1 1998 1., TO TOMUYHBINA CPOK, MPEAYCMOTPEHHBIH CT. 17
CK P®, nauner teun ¢ 11 okTs16pst 1998 r. m ucreuer 11 okts16ps
1999 r., tak kak no npaswiam 1. 1 cr. 192 'K P® cpok, ncumc-
JISIEMBI TOJaMH, UCTEKAeT B COOTBETCTBYIOIIUNA MECSI] U YUCIIO
noceaHero roga cpoka. Cpok, UCUUCIISIEMbI MecsIIIaMU, UCTe-
KaeT B COOTBETCTBYIOILIEE YMCJIO TIOCIEAHEr0 Mecsla Cpoka (II.
3cr. 192TK PO).

B omiume ot CpoKOB CyIIECTBOBAaHM S CEMEHHBIX MTPaB 1 00s1-
3aHHOCTEU, CPOKY UCKOBOM TABHOCTH YCTAHOBJICHBI JIJIs1 3AIIUTHI
3aKOHHBIX [1paB yYaCTHUKOB CEMEUHBIX ITpaBooTHoeHui. B CK
P® nckoBo¥i JaBHOCTH MOCBSIIEHA CT. 9, B 1. 1 KOTOpO# 3aKkper-
JIeHO o01Iiee MPaBIJIo, YTO Ha TPpeOOBAHMS, BHITEKAIOIHE U3 Ce-



MEWHBIX OTHOIIIEHWI, UCKOBAsI IABHOCTh HE PACIIPOCTPaHSIETCSI.
HckmoyeHreM sIBIISIIOTCS ClTy4yau, KOTia CPOK 3aIlUThl HApYIIIeH-
Horo npasa ycraHoByieH CK P®. [1ynkr 2 ct. 9 CK P® HOCcuT 0T-
CBUIOYHBIM XapaKTep, yCTaHaBJIMBasl, YTO IPUMEHEHNE NCKOBOM
JABHOCTU K CEMEMHBIM ITPABOOTHOILIEHUSIM OCYILIECTBIISIETCS IO
npaswiaM ['K P®. B cemeiniHOM npaBe He COAEPKUTCA OIpEe-
JIeHus1 uckoBoi maBHocth. OHO gaHo B cT. 195 'K P®, koro-
pasl yCTaHaBJIMBAET, YTO MCKOBOM JAaBHOCTHIO MTPU3HAETCS CPOK
JUIs1 3alllMTHI [IpaBa Mo UCKY JIMIA, TPAaBO KOTOPOTO HAPYIIEHO.
Takum 06pa3oM, B TeUEHHE CPOKA MCKOBOUM TABHOCTHU CYyH 00-
IIel IOPUCAVKIIMY 3alMIIaeT HapyIlIeHHOe TIPaBo CyObeKTa ce-
MENHBIX OTHOLLIEHWU, €CJIA CPOK 7151 3ALUTHI HAPYIIIEHHOTO ITPa-
Ba ycraHoBisieH CemeHbIM KoziekcoM P®. CrietyeT noguepkHyTh
3HAYEHUE MCKOBOM JABHOCTH B CEMEMHOM IpaBE.

WHCTUTYT UCKOBOU JTABHOCTHU:

CTaOMIM3UPYET B3aUMOOTHOIIEHUSI YYaCTHUKOB CEMEWHbBIX
OTHOILIEHU;

YCTpaHsIeT HEOIPEIEIEHHOCTh B OTHOIIEHUSIX ITyTEM KOHKpe-
TU3AIUM B CYJIe BXOAAIIMX B UX COIEPKAHUE TTPaB v 00sI3aHHO-
CTen;

CMOCOOCTBYET HaJUIeXKAIIEMy OCYIIECTBICHUI0 CeMeWHBIX
npaB U 0OSI3aHHOCTEN;

o0ecrieunBaeT coOOMpaHue ¥ MPeCTaBJICHUE B Cy/l OObEKTHB-
HBIX JJOKA3aTeJIbCTB M0 CEMEUHO-TIPABOBOMY CIIOPY;

o0JieryaeT ycTaHoBJIeHne OObEKTUBHOM UCTUHBI TIO IENTY; CIO-
COOCTBYET BBIHECEHHIO MPABJIBHBIX PEIICHUN TIO JIeITy.



B cootserctBuum ¢ 1. 2 cr. 9 CK P® npumeHeHue uckoBoin
JABHOCTU K CEMEWHBIM ITPABOOTHOIIEHUSIM OCYILIECTBIISIETCS IO
npasuiam cT. 198-200 u 202-205 I'K P®. CyTtb 31HX ITpaBui
CBOJIUTCS K CJIEIyIOIIEeMY:

CPOKM MCKOBOW JIaBHOCTU U MOPSZIOK UX UCUUCIIEHUS HE MO-
IyT OBITh U3MEHEHHI coriarnieHreM cTopoH (1. 1 ct. 198 'K P®);

TpeOOBaHMS O 3allUTe HAPYIICHHOTO MpaBa MPUMEHSIIOTCS K
PacCCMOTPEHMIO CYIOM HE3aBUCUMO OT MCTEYEHUsI CPOKa MCKO-
Bou gaBHOCTH (11. 1 cT. 199 'K P®D);

Cy[l TPUMEHSIET UCKOBYIO IABHOCTH TOJIBKO I10 3asIBJIEHUIO CTO-
POHBI B CIIOpe, CAETAHHOMY 10 BHIHECEHHS CyAOM perieHus (II.
2 ct. 199 TK P®D);

HAYaJIOM T€YEHMSI CPOKA MCKOBOW JABHOCTH SIBJISIETCS JICHb,
KOT/Ia JIAIIO Y3HAJIO WK JJOJKHO OBLJIO Y3HATh O HAPYIIIEHUU CBO-
ero nipasa (1. 1 cr. 200 I'K P®). Ecnu cpok MCKOBOM JaBHOCTH
ycraHoBjieH B HopMe C K P®, 10 ero teueHue HauMHAETCs CO
BpEMEHH, YKa3aHHOTO B CTaThe;

OCHOBAHUSI TTPUOCTAHOBJICHUSI, TIEpePbIBA U BOCCTAHOBJICHUSI
MCKOBOW JaBHOCTHU ycTaHOBJEHbI B cT. 202, 203, 205 'K P®.

CemeliHbIM KojieKcoM P® ycTaHOBJIEHBI CIIEAYIOIIME CPOKU
HWCKOBOU JaBHOCTH:

CYIIPYT, Yb€ HOTAPUATBHO YAOCTOBEPEHHOE COorjlacue Ha Co-
BEpILIEHUE CIEJIKU 10 PACTIOPSKEHUIO HEIBUKUMOCTBIO U ClIE-
KM, TpeOyIOIel HOTapHabHOTO YIOCTOBEpeHUs U (W) peru-
CTpaIlM B YCTAHOBJIEHHOM 3aKOHOM TIOPSIZIKE, He OBbLJIO ToTyJe-
HO, BITpaBe TpeOOBaTh MPU3HAHUS C/ICTKN HEJIeHCTBUTEIFHON B



CyneOHOM TOPsIIKE B TEUEHHE Toja CO JHS, KOT/Ia OH Y3HAJI WU
JOJDKeH OBbUT y3HATh O COBEPIIIEHUH JTaHHOU czienk (11. 3 cT. 35
CK PD);

TPEeXJIETHUI CPOK UCKOBOU TABHOCTHU MPUMEHsIETCs K TpeOo-
BaHMSIM CYIPYTOB O pasjiesie o0ImecynpyKecKoro uMyIecTna (Ii.
7 ct1. 38 CK P®D);

CHELMAJIbHBIA CPOK MCKOBOM JTABHOCTU IO MCKaM O MpU3Ha-
HUM OpayHOro JIOrOBOpA HENEHCTBUTENILHBIM YCTAHOBJIEH B II.
1 cr. 44 C K P® nocpeacrBoM NpuMeEHEHUsI OTCbUIOYHOW HOP-
mel. B mynkre 1 cr. 44 CK PO ckazaHo, 4Tto OpavHbIid JOT0-
BOP MOXET OBITh MPU3HAH CYAOM HEeJIeHCTBUTEIBHBIM IMTOJTHOCTHIO
WJIM YACTUYHO 110 OCHOBaHUAM, IpeaycmMoTpeHHbM ['K PO s
HezericTBUuTeNIbHOCTH caenok. B cratbe 181 'K Pd cpok wmc-
KOBOW JIABHOCTH TI0 TPeOOBAHUSIM O TIPUMEHEHHUH TOCIIE/ICTBUN
HE/ICUCTBUTEIbHOCTU HUUTOKHOW CIIEJIKM YCTAHOBJIEH B JIECSATh
JIeT, a 10 TPeOOBAHUSIM O MPU3HAHUM OCTIOPUMOM CIIEJIKU HefleH-
CTBUTEJILHOW Y O MPUMEHEHUH TIOCIIeICTBUI €€ HEeJeNCTBUTEb-
HOCTHU — B OJJUH T'O[.



KoHTpOJIbHBIE BONPOCHI

1. Yto Takoe cemerHoe mpaBo?

2. JlaiiTe onpenesieHre MOHATUIO «IIPEAMET CEMEMHOIo Mmpa-
Ba».

3. Yro Takoe MeToJ1 ceMeNHOro npasa’?

4. KakoBbl OCHOBHBIE ITPUHLIMAIIBI CEMEUHOTO ITpaBa?

5. Yto npeacTaBisioT co0oi opuandeckue (akThl B ceMen-
HoM TpaBe? KakoBbl ©X 0COOEHHOCTH ?

6. OxapakTepu3yiiTe CPOKU B ceMeNHOM Ipase. YTo Takoe uc-
KOBasi IABHOCTh B CEMEMHOM ITpaBe?



TecThl

1. CemeliHOE 3aKOHOATEIBCTBO YCTAHABIMBAET U PETYJIUPY-
er:

a) YCJIOBUS W TOPSIIOK BCTYIUIEHUs B Opak, MpeKpalieHus
Opaka M MPU3HAHUS €ro HeAECHCTBUTEIbHBIM;

0) JMYHbIE HEMMYILECTBEHHbIE U UMYILECTBEHHbIE OTHOILIE-
HUSI MEK/1y YWIEHAMU CEMbH;

B) (popMBbI ¥ OPSAZOK YCTPOMCTBA B CEMBIO JIETEM, OCTABIIIMX-
cs1 6e3 ToreueHNs1 POIUTENeH;

I') BCE, YKa3aHHOE B I1. «a» — «B»;

1) BCE, YKa3aHHOE B I1. «a» U «O».

2. PerynupoBaHue ceMelHbIX OTHOIIIEHUI OCYIIECTBIISETCS B
COOTBETCTBUM C MPUHLIMIIAMU:

a) TOOPOBOIILHOCTH OPAYHOTO COI03a MYKUMHBI M KEHIIMHBI;

0) paBeHCTBa MpaB CYNPYroB B CEMbE;

B) pa3pelleHus] BHYTPUCEMENHBIX BOMPOCOB [0 B3aUMHOMY
COIVIaCHIO;

I) IpUOpUTETa CEMENHOTO BOCIIMTAHUS JeTel, 3a00Thl 00 NX
0J1aroCOCTOSIHUM U pa3BUTUU;

1) obecriedeHrsi MPUOPUTETHON 3allUMTHI MPaB U MHTEPECOB
HECOBEPIIEHHOJIETHUX Y HETPYJOCTIOCOOHBIX WIEHOB CEMBH;

€) BCE, YKa3aHHOE B I1. «a» — «B»;

) BCE, YKA3aHHOE B I1. «a» — «I».

3. CeMbs — 3T0:



a) oObeqUHEeHUe, Kak MPaBUJIO, COBMECTHO MPOXKUBAIOIINX
JIVIII, CBSI3aHHBIX B3aUMHBIMH TIPaBaMH U OOS3aHHOCTSIMH, BO3-
HUKAIIIUMU 13 Opaka, pojICTBa, YCHIHOBJIEHUsI WJIM UHOU (hOp-
Mbl YCTPOWCTBA JIETeW Ha BOCIUTAHUE B CEMBIO;

0) oObeMHEHEe COBMECTHO MPOXKUBAIOIINX JIUII, CBS3aHHBIX
UCKJTIOUUTETbHO B3aUMHBIMHU [TPaBaMU 1 O0S3aHHOCTSIMU,

B) 00beIMHEHNE COBMECTHO MPOXKUBAIOIIUX JINII, CBSI3aHHbI-
MU MpaBaMy U 0OSI3aHHOCTSIMU 10 BOCIIUTAHUIO JIETEH.

4. IIpenMeToM ceMEeHHOTO TpaBa SIBJISIOTCS:

a) OOIIeCTBeHHBIC OTHOIIECHWs, BO3HMKAWIIUE U3 Opaka,
KPOBHOT'O POJICTBA, TPUHSTHS JIETEH HA BOCIIUTAHUE B CEMBIO;

6) oO1IeCTBEeHHbIE OTHOIIEHU S, BOHUKAIOIINE UCKTIOUUTEb-
HO 13 (paKTa 3aKioueHus Opaka;

B) OOIIIECTBEHHbIC OTHOIIIEHUS, BO3HUKAIOIINE W3 KPOBHOTO
POJZICTBA U IPUHSATHSA JAETell HA BOCIIUTAHKUE B CEMbIO.

5. OcOOGEHHOCTSIMH JJO3BOJIMTEIbHO-UMIIEPATUBHOTO METOa
CEMENHOTO TTpaBa SIBJISIIOTCS:

a) I0PUANYECKOE PABEHCTBO YYACTHUKOB CEMEMHBIX MPABOOT-
HOIIIEHU,

6) aBTOHOMHSI BOJIM YYACTHUKOB CEMENHbIX MPABOOTHOIIIE-
HUMU;

B) yCWIEHHE AMCIO3UTUBHOIO Havaja B CEMENHO-TIPAaBOBOM
peryJMpoBaHuN;

I') UHAUBUYaJIbHOE CUTYallMOHHOE PETYJIMPOBAHUE;

1) BCE, YKA3aHHOE B II. «@» — «I»;

€) BCe, YKa3aHHOE B I1. «O» U «B».
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I'maBa 2 Cucrema n
HCTOYHHKH CEMENHOro npasa

§ 1. Cucrema ceMeiHHOro nmpaBa

B cootBerctBum co cr. 72 Konctutyuuu P® cemeitHoe 3ako-
HOZIATEJIbCTBO HaXOAMTCS B COBMECTHOM BesleHMM Poccuiickon
denepanyu 1 ee CyObEKTOB, 4TO 3aKkperieHo u B 1. 1 cr. 3 CK
P®. CemeiiHoe 3akoHOmaTenbCTBO BKJOYaeT B cedss CK P,
npyrue peepaibHble 3aKOHbI, IPUHUMAEMBIE B COOTBETCTBUM C
CK P®, a takxe 3akoHb cyObeKTOB PP. C yyeToM IJ1aBeHCTBY-
et pot Koncrutyuuu PO B npaBoBoii cucteme Poccuu Bee
3aKOHBI U MHBIE MIPABOBbIE aKThl, IPUHUMAaeMble B Poccuiickon
deneparyin, B TOM YKCIIE U IO BOITPOCaM peryIrupoBaHus Opad-
HO-CEMEWHBIX OTHOILIEHWI, HEe AOJIKHBI TPOTUBOPEUUTH I0JIO-
xeHussM Koncrutynun P®D. OCHOBHBIM MCTOYHUKOM CEMEWHO-
IO MpaBa, «CepaIeBUHON» BCEro OOMMPHOTO MAacCHBa JEWCTBY-
IOIIIETO CEMEMHOTO 3aKOHOIATENLCTBA, ABIsgeTcsT CeMENHBIN KO-
nekc PO, koroperii 6611 ipuHsT ['ocynapcrBernHon ymoit dene-
paibHOro Coopanus PO 8 nexkadpst 1995 r. u BeTynuin B 3aKOH-
HYIO CHITY (32 UCKJIIOYEHHEM OTIENbHBIX MOJI0keHn) ¢ 1 mapra
1996 r.

CK P® Bkiovaet B cebs 170 crateid u COCTOUT U3 8 pasfe-



70B («O011I1e NONTOKEHUS» ; «3aKTI0YeHUE U TTpeK paleHne Opa-
Ka»; «[IpaBa u oOs3aHHOCTH CYNpyroB»; «[IpaBa m 00s3aHHO-
CTU POJUTENIEN U JIeTel»; « AJTMMEHTHbIe 00s13aTeIbCTBA YJICHOB
ceMbu»; «PopMbl BOCIMTaHUS JIETEH, OCTaBIIMXCS Oe3 mornede-
HUS poauTeneit»; «[IpuMeHeHne ceMeiHOro 3aKOHOIATENILCTBA
K CEMENHBIM OTHOIIEHUSIM C YYaCTUEM MHOCTPAHHBIX TPaKaaH
U Jur 0e3 IrpakkJIaHCTBa»; «3aKJIIOYUTEIbHBIE TIONOXKEeHUs»), B
Hopmax CK P® 3akpernuieHbl 1eMOKpaTuyecKue MPUHLUIIBI T0-
CTPOEHUSI CEMENHBIX OTHOIIIEHUI, TAPAHTUY 3alLMTHI [1PaB U UH-
TepecoB 4ieHOB ceMbi. B CK P® yurten omnelT npuMeHeHus 3a-
KOHOJIaTeIbcTBa 0 Opake u cembe (B yactHoctd, KobC 1969 r.),
HOPMbI CEMEMHOT0 3aKOHOJATENILCTBA 3apyOeKHBIX FOCYJapCTB,
a TaKXke MpeJIOKEeHUs], BBICKa3aHHbIE B MPOLIECCE MOATOTOBKU
npoekta CK P® yueHbIMu, MTPAKTUIECKUMH PAOOTHUKAMH, Op-
raHaMH 3aKOHO/IATEeJIbHOU Y UCTIONIHUTENTBHOM BJIACTH CYyObEKTOB
P®.

CK P® oxBarpiBaeT HIMPOKUNA KPYI CEMEWHBIX OTHOIIe-
HUI, BMEIIATeIbCTBO TOCYIAPCTBA CBEICHO IO Pa3yMHOTO MHU-
HUMYMa, BBEJICHO JIOTOBOPHOE PeryJupoBaHUe psiia OTHOIICHUI
MEX]y YiIeHaMH ceMbU. B HEM He COIepKUTCS HOPM, HOCSIIMX
YUCTO JIEKJIAPAaTUBHBIN XapakTep, MPeIluCcaHrsl HPaBCTBEHHO-
IO XapakTepa CBeJIeHbl JO MUHUMYMa, YCTpaHeHa Ype3MepHasi 1
He BCerjaa orpaBjaHHas JJAKOHUYHOCTh HEKOTOPBIX CTaTel, 4To
umeso mecto B KobC.

Hopmbl cemeiiHOro mpaBa, peryaupyioliye OrpeaeaeHHbII
BUJI OOIIECTBEHHBIX OTHOIIIEHUI, PACTIONIOKEHBI He XaOTUYHO, a



HAXOJATCS B orpejiesieHHon cucteMe. Cructema ceMerHOro mnpa-
Ba — 3TO €ro CTPYKTYpa, COCTaB OTIENbHBIX €r0 MHCTUTYTOB U
HOpPM B HX OIpe/eieHHOW mocneaoBarenbHocT. Cuctema ce-
MENHOTO MpaBa CKJIaJbIBaeTCsl OObEKTUBHO, TaK KaK OTpaxkaeT
crierpuKy OOIIECTBEHHBIX OTHOIIEHHUI, BXOJSIIUX B MPEeIMET
CEeMENHOTO MpaBa, v MPEJICTABIISIeT COOOM eIMHCTBO U Pa3rpaHu-
YeHHe B3aMMOCBSI3aHHBIX CEMENHO-TTPABOBBIX MHCTUTYTOB. [lon
MIPaBOBLIM MHCTUTYTOM IMOHUMAIOT 3aKOHOIATeIbHO 000COOIeH-
HYI0 COBOKYITHOCTh IPABOBBIX HOPM, OOECHEUMBAIOIIUX KOM-
TUIEKCHOE PEeryJupoBaHUe TPYIIbl OJHOPOAHBIX U B3aUMOCBSI-
3aHHBIX OOINECTBEHHBIX OTHOIIeHMH. CUcTeMa CeMEHHOTO ITpaBa
MOJTy4YaeT CBOE BbIPAKEHHE B 3aKOHOAATEIbCTBE, MPEkKAE BCErO
B aKTax KOAM(pUKAIIMOHHOTO XapakTepa, Takux kak CK P®. Ona
BBIpaKEHA TaKKe B HAYKE CEMEWHOro NpaBa U B y4eOHOM qHCITH-
MHe «CemMerHoe MmpaBo».

Cucrema ceMelHOro TpaBa BKJIIOYaeT B ceOst OOIIyI0 U Crie-
UaIbHYI0 (0cOOeHHYI0) yacTu. O0Ias yacTh CONEPKUT HOPMBI,
UMeEIOIIVe 3HAUYeHUE /I BCEX MHCTUTYTOB CIEIUATIbHON YUCTU
CEeMeMHOro mpaBa. TakoBbI HOPMBI, OIpPEesIole OCHOBHbIE
Hayajla CEMEMHOro MpaBa; KPyr peryJiMpyemMblX UM OTHOILIEHUI
U CyOBEKTOB TUX OTHOIIEHWIA; ICTOYHUKN CEMENHOro IMpaBa;
OCHOBAHUSI TIPUMEHEHHSI K CEMEMHBIM OTHOIICHUSIM TpaKJaH-
CKOT'O 3aKOHOJATEJIbCTBA, a TAaKKe aHAJIOTMU 3aKOHA WJIM aHaJIo-
ruu npasa (Harpumep, cr. 7, 38 Koncrutyuuu P®; cr. 1-6 CK
P®). B 001i1y1o 4acTb BXOAAT HOPMBI, YCTAHABJIMBAIOIINE YCIIO-
BUSI OCYILIECTBJICHUSI CEMEMHBIX TMPaB U UCTOJHEHUSI CEMEMHbBIX



00s13aHHOCTEH, TIOPSAZIOK M CPOKH 3aIUTHl CEMEHHBIX TTpaB (Ha-
npumep, cr. 7-9 CK PD).

CrieruanbHasi (0ocoOeHHast) 4aCTh CEMEMHOTO TpaBa BKJII0YA-
eT OOJIBIIIOe YMCIIO MHCTUTYTOB, KAXKIbI U3 KOTOPBIX PETYIUpY-
0T ONpe/IeIEHHYI0 Pa3HOBUIHOCTh OOIIECTBEHHBIX OTHOIIIEHHA.
K H1M oTHOCSATCS:

1) 6pak (ycloBHsI ¥ MOPSAJOK 3aKJIIOUEHUsI Opaka, IpeK pariie-
HUM Opaka, HeIeCTBUTENLHOCTh OpaKa);

2) nmpaBa 1 0OSI3aHHOCTH CYITPYTOB (JIMYHBIE MTpaBa 1 00s13aH-
HOCTH CYIPYTOB, 3aKOHHBIA PEXUM HMMYILECTBA CYIPYroOB, OT-
BETCTBEHHOCTh CYMPYTOB IO 00s13aTeIbCTBaM);

3) mpaBa U 00s3aHHOCTH pOAMTENe U JeTeil (ycTaHOBIe-
HUE TTPOUCXOKICHMS JeTel, ITpaBa HECOBEPIIIEHHOJIETHUX JIETeH,
npaBa v 0OSI3aHHOCTH POJIUTENIEH);

4) anMMEeHTHbIe 00s13aTeIbCTBA WIEHOB CEMbH (aJITMMEHTHBIM
o0si3aTeNbcTBA POAUTENe M JeTel, alMMEeHTHbIe 00s13aTesb-
CTBa CyNpPYroB M OBIBIIMX CYIPYrOB, AJJUMEHTHBIE 00s3aTesb-
CTBa JIPyTUX WICHOB CEMbH, COTJIAIIIEHUS 00 yIlIaTe aJIMMEHTOB,
MOPSZIOK YIUIATHI U B3bICKAHUS AJIMMEHTOB);

5) ¢hopMBI BOCTIUTAHUS JIETeld, OCTABIIUXCsI 6e3 ToTeunTeNeH,
ponuTtenel (BbISIBJIEHUE U YCTPOWCTBO JIETeW, OCTaBIIMXCs Oe3
TIONIEYEHU ] POAUTEIIEH, YCHIHOBJICHUE (yIOUYEPEHNE) IETEN, OIle-
Ka U TIONIEYUTENILCTBO HaJl AEThMHU, PUEMHAs CEMbs);

6) MpPUMEHEHUE CEMEWHOTO 3aKOHOJATENIbCTBA K CEMEWHBbIM
OTHOIIIEHUSIM C YYaCTUEM MHOCTPAHIIEB U JIUIl Oe3 rpakJaHCTBA.



§ 2. ITonsiTHE M BUABI
HCTOYHHUKOB CEMEMHOI0 MpaBa

Hcrounuku rnpasa — 3T0 BHEIIHUE (POPMBI BBIPAKEHU ST IPABO-
TBOPUYECKOU AEATENIbHOCTU TOCYAApPCTBA, C MOMOIIBI0 KOTOPBIX
BOJISI 3aKOHOJIATEJIsI CTAHOBUTCSI 00S3aTENIbHOM [JIs1 UCTIOJTHUTE-
ns1. o 1opuanyecko cuiie ICTOYHUKU CEMEMHOTO MpaBa Moj-
pa3aessIoTCs Ha ABE TPYIIIIbL:

3akoHbl: Konctutyuus P®, Cemeitnbiii konekc PO, I'paxnan-
ckuii kozeke P®, hegepanbHbie 3aKOHBI, 3aKOHBI CYObEKTOB PD;

MOA3AKOHHbIE HOPMATUBHbBIE AKThl: YKa3bl U PaClOPsKEHU S
IIpesunenta PO, nocranosnenus u pacriopsxenus [Ipasuresns-
ctBa P®, nmog3zakoHHbIE HOPMATHUBHBIE aKThl CYOBEKTOB PD.

Koncmumyuus P — 0CHOBHOM 3aKOH Tocy1apcTBa, ooaa-
IOLIUI BBICIIEN IOPUAMYECKON CUJION IO OTHOIIEHUIO KO BCEM
JpPYTUM CEMEWHO-NPAaBOBbIM akTaMm. B coorBercTBum co cT. 15
Koncturymn P® ona umeer mpsmMoe OEHCTBUE M TPUMEHS-
ercs na Bceil Teppuropun Poccuiickort ®@eneparin. 3akoHb U
WHbIE MTPABOBbIE aAKThI, MpuHUMaeMmble B Poccuiickonn ®enepa-
1IUM, He JOJIKHBI potuBopeunTh Koncruryuuu P®. CornacHo
cT. 72 Koncruryiuu P® cemeriHOe 3aKOHOAATEIBCTBO HAXOAUT-
cs1 B coBMecTHOM BesieHnu Poccuiickoit depepaiun u ee cyob-
€KTOB. DTO TMO3BOJISIET 0OECIeunTh, HApSLy C eJUHOO0Opa3ueM
00X HavyaJl CEeMEHHOTO 3aKOHOIATENILCTBA, YUeT HAIlOHAIIb-
HBIX OCOOEHHOCTEU, MECTHBIX YCIOBUI U Tpaguiuid. Bemymum



(benepabHBIM aKTOM CEMEWHOTO IpaBa, HauOoJIee MOJTHO U TI0-
JIpOOHO perIaMeHTHPYIONUM CeMENHbIe OTHOIICHHUSI, SBIISETCS
Cenmerinvlii kooexc PP, npunsateii 'ocynapcreennou dymon PO
8 nekadps 1995 r. u BBeieHHBIN B aelicTBue ¢ 1 mapra 1996 .

ITo crpykrype CK P® cocTouT n3 BOCBMU pa3ieiioB, BKJIIO-
YaOUMX IBALATh OJHY IVIABY U CTO CEMBJAECAT CTaTeu (pa3aesisl
CceIbMOM U BOCbMOM Je/IeHUI Ha IJIaBbl HE MMEIOT):

Paznen [. Oomme nonmoxenus. ['masa 1. CemenHoe 3aK0HOOA-
TeabCcTBO. [1aBa 2. OcyIiecTBIeHUE U 3allUTa CEMENHBIX MPaB.

Pasznen II. 3akmovenue u mpekpamieHve Opaka. [nmaBa 3.
VcioBus M OPSIOK 3aKmoueHus1 Opaka. [1aBa 4. [Ipekparienue
Opaka. ['maBa 5. HeneficTBuTeTbHOCTD Opaka.

Pazpnen III. IlpaBa u obsi3anHOCTH cymnipyroB. [maBa 6. Jlnu-
HbIe MpaBa U OOS3aHHOCTH CYIpyroB. [7aBa 7. 3aKOHHBIN pe-
’KMM UMYILECTBa Cynpyros. [ 1aBa 8. JJoroBOpHBINA pexUM UMY-
mectBa cynpyroB. [1aBa 9. OTBETCTBEHHOCTh CYITPYTOB IO 0051-
3aTeJIbCTBAM.

Paznen IV. IIpaBa u od6s3aHHOCTH poauTenel u nerei. [ma-
Ba 10. Ycranosiienue npoucxoxaeHus aereu. [nasa 11. [1pasa
HecoBepieHHoeTHUX aeteii. [1aBa 12. [IpaBa u o0s3aHHOCTH
poauTesei.

Pazgen V. AnnMeHTHbIE 00s13aTeIbCTBA WIEHOB ceMbu. [a-
Ba 13. AnMMeHTHBIE 00sI3aTeNIbcTBa poauTesei u aereil. [ nasa
14. AnuMeHTHBIE 00s3aTeIbCTBA CYITPYTOB M OBIBIIIUX CYIPYTOB.
['maBa 15. AnuMeHTHBIE 00s13aTENILCTBA APYTUX UICHOB CEMBH.
I'maBa 16. Cornamenue 06 yruiare amumvenToB. [1aBa 17. Tlops-



JIOK YIUIAThl U B3bICKaHUS AJIMMEHTOB.

Paznen VI. ®opmbl BociutaHus JIeTel, OCTaBIIMXcs: Oe3 To-
nedyeHus pogurenen. [ nasa 18. BoisiBiieHHe 1 yCTpOUCTBO IETEH,
ocTaBlIMXcs Oe3 moneveHus: pogurteneil. [masa 19. YcpiHoBe-
Hue (ynouepenue) aereil. [maBa 20. Oneka u NONEYUTETHCTBO
Haja netbMu. [1aBa 21. [IpuemHas ceMps.

Pazpnen VII. [IpumeHeHre ceMerHOro 3aKOHOJATeIbCTBA K Ce-
MENHBIM OTHOLIEHHUSIM C Y4aCTEM MHOCTPAHHBIX T'PAK/1aH U JIULL
0e3 rpakJaHCTBa.

Pasnen VIII. 3axmounTesibHble MOJ0KEHUA.

[Tomumo CK P® B oTnenbHbIX ciayyasix Jisi peryjavdpoBa-
HUSI CEMEUHbIX OTHOIIEHUI PUMEHSIIOTCSI HOpMBbI I pasicoarncko-
20 kooexca Poccuiickoii @edepayuu: ct. 17 u 21 — s onpene-
JIeHW S IOHSATUN CEMEHON MPAaBOCMOCOOHOCTH M JIE€CIIOCOOHO-
cry; cT. 198-200 n 202-205 — npy NpMMEHEHUN UCKOBOM J1aB-
HOCTU K CeMeWHbIM OTHolleHusIM; cT. 450, 451,453 — nipu us-
MEHEHUH U PACTOPKEHUM OpavHOro Joropopa; cr. 169, 176-179
— MpY TIPU3HAHUK OPAYHOTO JOrOBOPa HEHAEWCTBUTEIHHBIM; CT.
31-40 — npu yCTaHOBJIEHUU OTIEKU U MTONEYUTEIBCTBA HAJl HECO-
BEpPILIEHHOJIETHUMHU AeTbMU U Ap. [IpaBunia npumMeHeHus rpax-
JAHCKOTO 3aKOHOJIATEJIbCTBA K CEMEMHBIM OTHOLLIEHUSIM OMpee-
sensl B cT. 4 CK PO, comtacHO KOTOpOM IpakAaHCKOE 3aKOHO-
JaTesIbCTBO MTPUMEHSIETCS, ECIIN:

CEeMEWHbIE OTHOLIEHUS HE YpPeryJupoBaHbl CEMENHBIM 3aKO-
HOZIATEJIbCTBOM WJIM COIJIAllIEHEM CTOPOH;

MIPUMEHEHNE HOPM I'PaXk/IaHCKOTO 3aKOHO/IATENILCTBA HE MPO-



TUBOPEYUT CYIIECTBY CEMEUHBIX OTHOIIIEHUI.

K uucny opyeux ¢pedepanvrvix 3axonos, pezyaupyrouux ce-
MeliHble OmHOuleHUsl, B 9aCTHOCTH, OTHOCUTCS PeiepalibHblIi 3a-
KOH OT 15 Hos10pst 1997 1. «O BHEeceHNM U3MEHEHHI 1 JIOTIOTHE-
Huii B Cemennbiii kojeke Poccuiickoit denepariun». 3apepiiaioT
MepBYIO TPYNITy UCTOYHUKOB ceMeiiHoro Kak yxe oTmeuanoch,
B cooTBeTCTBUU cO CT. 72 Koncruryimu P®, a takxke m. 1 cr.
3 CK P® cemeitHOe 3aKOHOAATEJILCTBO HAXOOUTCS B COBMECT-
HoM Besiennn Poccutickoit depeparyu v ee cyobeKToB. [Tpruem
B orAesbpHbIX cTarhsix CK P® cnenmanbHO OroBapmBaeTcsi BO3-
MOHOCTb pellleHUs] KOHKPETHOTO BOMPOCA 3aKOHAMU CYOBEK-
toB Poccuiickoit ®eaepanuu. Tak, B COOTBETCTBUHM C Y. 2 1. 2 CT.
13 CK P® cyonbektam P® npeocraBneHo npaBo yCTaHABIMBATD
TIOPSIJIOK M YCJIOBUSI, TIPU HAJIMUME KOTOPHIX MOXET OBITh pa3-
peleHo BCTyIUIeHHe B Opak JI0 JIOCTVKEHUsI IIeCTHAIIATH JIET.
[Tpu sTom cyobekTam Poccuiickoit denepanuu cieayeT YIUThi-
BaTh, YTO TaKKe CIy4au NOJKHBI ObITh OOYCJIOBJIEHBI OCOOBIMU
0OCTOSITEILCTBAMU M HOCUTDb UCKJIIOUUTENILHBIA XapaKTep.

Bropyio rpyrmiy UCTOYHMKOB CEMEMHOro MmpaBa COCTABIISIIOT
MOJ3aKOHHBIE HOPMATUBHbBIE AKThI, KOTOPbIE NMPUHUMAIOTCS BO
WCIIOJIHEHME U B COOTBETCTBUU C 3akoHamu Poccuiickon Pene-
paium u ee cyObekToB. Tak, Hanpumep, ocraHoBeHueM [1pa-
ButesibctBa PO ot 18 mionsa 1996 r. Ne 841 «O nepeune BUIOB
3apaOOTHOM IJIaThl ¥ MHOTO JIOXOJA, U3 KOTOPBIX IMPOU3BOIUT-
csl yAep)KMBaHUE AJIMMEHTOB Ha HECOBEPILEHHOJIETHUX AETeil»
oTpe/ie/IeHbl BU/IbI 3apa00THOM IJIATH ¥ JOTIOJIHUTETBHOTO BO3-



HarpaxJeHus Kak 0 OCHOBHOMY MeCTy paOoThl, TaK ¥ 3a pado-
Ty 110 COBMECTHUTEJIbCTBY, a TaK)Ke BUAbI MHBIX JI0OXOIOB, U3 KO-
TOPBIX B3BICKMBAIOTCS aJIMMEHTHI C POAUTENIEN Ha COofepKaHue
UX HecoBeplleHHoeTHuX aerel. [locranoBnenunem [lpaBuresnb-
crBa P® ot 17 utons 1996 r. Ne 829 ytBepxaeHo nonoxenue «O
MIPUEMHOU ceMbe». [17151 MPaBUIIBHOTO ¥ €JMTHOOOPA3HOTO TOJIKO-
BaHMSA W MTPUMEHEHUsI HOPM CEMEWHOro TipaBa OOJIbIIOe 3HAYE-
HUE UMEIOT PYKOBOASAIINE MTOCTAHOBJIEHUS U pa3bsicHeHus [1e-
HymoB BepxosHoro Cyna P®, kotopsle, TEM HE MEHee, HE MO-
I'yT pacCMaTpPUBATLCS KaK MCTOYHUKHU CEMEWHOro rpasa. Bep-
xo0BHbIN Cyn P® HOpMOTBOpUECKMMU (DYHKLIMAMU HE HAZEJIEH,
OH JIMIIIb MCTOJIKOBBIBAET U IPUMEHSIET HOPMBI 1paBa. Cpenu no-
cra”HoBsiennid [lnenymoB Bepxosnoro Cyna P®, npuHATHIX 110-
cne BeaeHus B nerctere CK PO, ciegyer Ha3BaTh MOCTaHOBIIE-
Hus [Inenyma BepxoBHoro Cyna P® ot 25 okTsa6pst 1996 1. Ne 9
«O npumenennu cynamu CemeitHoro kogekca Poccuiickon ®e-
Jepalyy Mpyu pacCCMOTPEHUH JIe1 00 YCTAaHOBJICHUU OTIIOBCTBA U
B3BICKAHUU aJTMMEHTOB», OT 4 utonsg 1997 r. Ne 9 «O npumene-
HUM CyJaMU 3aKOHOAATENILCTBA MPU PACCMOTPEHUU JIe

00 YCTaHOBJIEHUH YCHIHOBJIEHUsT», OT 27 Mast 1998 1. Ne 10 «O
MPUMEHEHUH CyJaMH 3aKOHOAATENILCTBA MIPU Pa3pelIeHUH CIIOo-
POB, CBSI3aHHBIX C BOCITUTaHUEM JeTeil», OT 5 HostOopss 1998 r.
Ne 15 «O npumeHeHnn cyiaMK 3aKOHOATELCTBA IPU PACCMOT-
PEHUU JIe]1 O PACTOPKEHUU OpaKa».

B cootBerctBuu co cr. 15 Koncruryuuu PO obuenpusnan-
Hble NPUHUUNDBL U HOPMbL MEHCOYHAPOOHO20 NPABA U MEHCOYHA-



PpooHble 002080pvl Poccuiickoti @edepayuu SBISIIOTCS COCTABHOU
yacThio NpaBoBou cucreMbl Poccuiickon denepanmu. [Ipunnm-
Bl 1 HOPMBI MEXYHAPOTHOTO TIPaBa, UMEIOIINE 3HAUEHUEe IS
pEryJIMpOBaHUs CEMEVHBbIX OTHOUIEHUM, COAepXKaTcs B YcraBe
OOH, Bo BceoOmieir nexyapaiuu mpap yeynoBeka ot 10 je-
kabps 1948 r., B [exnapauun mnpaB pedenka ot 20 HOSOps
1959 r., B KouBeniyiu OOH «O nipaBax pederka» ot 20 HOSIO-
ps 1989 r. (Bcrynuna B cuty aiist CCCP 15 centsaops 1990 r.),
B KoHBeHIMM O MpaBOBOM MOMOIIM U MPABOBBIX OTHOIIEHUSIX
0 TPaX/JIaHCKUM, CEMENHBIM M YTOJIOBHBIM JieJIaM OT 22 sTHBa-
pa 1993 r. (paruduimpoana deaepanbHbIM 3aKOHOM OT 4 aB-
rycta 1994 r.), B MexIyHapoqHOM MakTe 00 SKOHOMUYECKHUX,
COLIMAJIbHBIX U KYJIbTYPHBIX IpaBax U Mex1yHapOJHOM MaKTe O
TPaKJAHCKUX W TIOJMTUYECKUX mpaBax oT 19 nexabps 1966 r.
B cyneOHOli mpakTHKe MPU PacCCMOTPEHUM CIOPOB, BHITEKAIO-
IIMX U3 CEMEUHBIX OTHOLUEHWW, NPUMEHSIOTCS JBYCTOPOHHUE
MEXIyHAPOJIHBIE TOTOBOPbI O MTPABOBOI MOMOIIM O T'paKJaH-
CKHMM, CEMEMHBIM M YroJOBHBIM JenaM. Poccuiickaa ®enepa-
WS SIBJISIETCS YYACTHUIIEH IBYCTOPOHHUX MEXTyHAPOIHBIX J10-
roBopoB ¢ Anbanueid, Amxkupom, AzepOaipxaHoM, bonarapu-
ei1, Benrpueii, BeetHamowm, I'pysueit, Mpakom, Hemenom, Ura-
mvent, Kuraem, Ky6oii, Kunipom, Kopeeii, Keipreizcranom, Jlat-
BueH, Jluteon, Monronueit, Monnosoi, [lonbinen, Pymbinuen,
Tynucom, ®Punnsaauent, Yexocnosakuei, [lIseinapueit, cto-
Hueit, lOrocnasueii. [Ipy npumMeHeHnn MeXyHApPOIHO-TIPaBO-
BBIX HOPM JICVCTBYET CJIeyIOIIee MPaBUIIO: €CIIU MEXIyHapO/-



HO-TIPaBOBAasi HOpMa MPOTUBOPEYUT HOPMaM CEMENHOro IMpaBa
Poccun, To npumeHsieTcs: Mex1yHapOJHO-IIpaBOBasi HOPMA.



§ 3. MexxayHapo/JHble JOrOBOPBI
KaK HCTOYHHK CeMeIHOro npapa

Ecim OTCyTCTBYIOT HOPMBI CEMEMHOTO U (WJIN) I'PakJaHCKOIO
1paBa, KOTOPbIE MPEJCTABIISIETCS BO3MOXKHBIM TPUMEHUTD B TOM
WIA UHOW KU3HEHHOM CUTYAIMH 110 aHAJIOTUU, KaK PeryJiupylo-
1€ CXOTHbIe OTHOIIIEHUS, TO MTPaBa U 0OSI3aHHOCTH YJIEHOB Ce-
MBH OTIPEIENISIIOTCS UCXO/ISl M3 aHAJIOTUH TIpaBa, T. €. U3 OOIINX
HayaJl ¥ MPUHIMIIOB CEMEMHOI0 WM T'PaXkJIaHCKOrO IpaBa, 3a-
kperieHHbIX B cT. | CK PO u ct. 1 'K PO.

YcranoBnennsiii Koncturynmein PO (u. 1 cr. 15) npuninun
MPUOPUTETHOTO IPUMEHEHU S ITPaBUJI MEXKTYHAPOJHOTO IOTOBO-
pa P® B ciydae HECOOTBETCTBUSA €My 3aKOHOAarebcTBa PO 3a-
KperuvieH Takxke u B cT. 6 CK P®.

B cootBerctBuM c u. 4 c1. 15 Koncturyuuu P® B npaBoByio
cucreMy P® BBeJeHbI JBE KaTETOPUU MEKAYHAPOIHO-IPABOBBIX
HOpM:

a) oOIIenpU3HAHHBIE TTPUHIIUITBI U HOPMBI MEXTyHAPOJHOTO
MpaBa, K KOTOPHIM OTHOCSITCSI IPUHIIUIIBI 1 HOPMBbI, YCTAHOBJICH-
HbIE U TTPU3HAHHBIE MEKTYHAPOIHBIM COOOIIECTBOM rOCYapCTB,
T. €. o0sI3aTesibHbIe 711 BceX ero uieHoB. OnpeeneHne ucTou-
HUKOB OOIIEr0 MEKAyHApPOJHOTo MpaBa COAEPKUTCSA B CT. 38
Craryra Mexaynapoanoro Cyga OOH#;

4 Craryt MesxayHapoaHoro cyna // JlefictBytomiee mexgyHapogHoe npaso / Cocr.



6) MexayHaponHblie noropopbl P®, Bkiouass mexrocynap-
CTBEHHBIE, MEXKIIPABUTEIbCTBEHHBIE JIOTOBOPbl W JIOTOBOPHI
MEKBEJOMCTBEHHOIO XapaKTepa HE3aBUCUMO OT HAUMEHOBAHU ST
(oroBop, cornamieHue, KOHBEHIIMA), 3aKII0YEHHbIE KaK C UHO-
CTPaHHBIMH IOCYJaPCTBAMHU, TaK U C MEXKTyHAPOIHbIMU OpPraHu-
3alUAMMA.

Ha3BaHHble KaTeropum MeayHapOAHO-IIPABOBbIX HOPM $IB-
JIAIOTCA  B3aMMOJIOTOJHSIOIIMMY, TOCKOJIbKY MEKAyHAPOIOHbIE
JOroBOpbl P® [TOMKHBI 3aK/II0YAThCS, BBIMOIHATBCSA U IIPEKpa-
IIaThCsl B COOTBETCTBUU C OOIIENPU3HAHHBIMU TIPUHIUIIAMEA U
HOpPMaMU MeKAyHapoaHoro npasa. OJHaKO 3TO HE MCKJIIOYAET
BO3MOXXHOCTH MpuMeHeHus1 B Poccuu oO1enpu3HaHHbIX PUH-
LIUIOB U HOPM MEXAYHApOJHOIO IMpaBa MpU PeryIvupoBaHUU
CeMEMHBIX OTHOIIEHUH CHelr(pHUIECKIM 00pa3oM, MCXOAs W3
HAIIMOHAJIBHBIX 0COOEHHOCTe! W Tpaauliuid. B ciydyae pacxox-
JEHUS OTIEJbHBIX MOJIOKEHUN CEMEWHOrO 3aKOHOAATENILCTBA C
MpaBUJIAMKM MEkIYHApPOAHOIO JOrOBOpa, B KOTOPOM y4YacTBYET
Poccwuiickass ®epepanust, wim ¢ oOMEenpU3HAHHBIMA HOPMaMU
MEkIYHAPOIHOIO TpaBa MPUMEHSIIOTCS TMpaBUia, YCTAHOBJICH-
HbIE 3TUM JIOTOBOPOM UM HopMamu. [Ipuuem cornacHo cr. 46
Koncruryiuu P® kaxapiil BpaBe B COOTBETCTBUU C MEKAyHa-
pOmHBIM 1oroBopomM P® obOpamarbcsi B MEXrocyaapcTBEHHbIS
OpraHsl IO 3alUTe TIPaB U CBOOOJ TpakjiaH, eCid UCUEPIIaHbI

10. M. Konocos, 3.C. Kpusuukosa. M., 1996.T 1. C. 805.

3 Cm: Hamp.: cT. 1-3 ®enepasnbpHoro 3akoHa ot 15 urong 1995 r. Ne J01-P3«0 mex-
JyHapoaHbIx goropopax Poccuiickoit ®enepanun» (C3 P®. 1995. Ne 29. Cr. 2757).



BCE MMEIOLIMECS BHYTPUIOCYJApPCTBEHHBIE CPEJCTBA MTPABOBOM
3aIIUTHI.

B Poccuu nipusHaHO 00si3aTeIbHBIM COOTHECEHHE CeMEeWHO-
IO 3aKOHOJATEJIBCTBA C MOJIOKEHUAMU OCHOBHBIX MEXyHapO-
HO-TIPaBOBBIX aKTOB, BKII0Yasi BceoOrnyo gekaparyuy npas ye-
7oBeKa, MexXIyHapOmHbIA MaKT 00 SKOHOMHUYECKHX, COIMAb-
HBIX U KYJIbTYPHBIX MpaBax, KOHBEHIMIO O JIMKBUIALMHU BCEX
(popM OMcKkpMMHMHALMK B OTHOIIEHUM keHIIMH, KoHBEHLMIO O
npaBax peOeHKa, BeHCKyio eKknapaiuyio u

[Iporpammy neucrBun BecemupHOM KOH(pepeHUMM 1o Ipa-
BaM uenoBeka, IleknHckyo aeknapaumio u Ilnargopmy nen-
cTBU 4yeTBepTorM BcemupHON KOH(EpeHIMU MO TMOJOKEHUIO
KEHILMH, a TakkKe JOKYMEHTbhl MekyHapoqHO! OpraHu3aluuu
TpyAa, BceMupHOM opraHmzanuu 31paBooxpaHeHus, JleTtckoro
(ponna OOH u npyrux mexayHapoaHbIx opranuszauuii®. Oco-
60 crestyeT BBIIEIUTh TaKOM MeXAyHapoaHslil joroBop P® no
BOMNPOCAM PETYJIMPOBAHUsI CEMEUHBIX OTHOILIEHHI, Kak KOHBEH-
A crpad — ydactHun, CHIT' o mpaBoBon momonmwm M Ipaso-
BBIX OTHOILIEHUSIX MO TPakJAHCKUM, CEMEWHBIM U YrOJIOBHBIM
nenam’.

Crarpa 7 CK P® ycranaBiuBaer, 4yTo rpaxkaaHe 10 CBOEMY

® Cm. 11. 7 OcHOBHBIX HarpasJIeHUi1 rocyaapcTBeHHOM ceMeiinon nonmutuku (C3 PO.
1996. Ne 21.Cr. 2460).

! Patudunmposana ®enepanbHeiM 3akoHOM OT 4 aBrycra 1994 r. Ne 16-®3 (c uzm.,
BHeceHHbIMU [IpoTokonom k Konsenimu or 28 mapra 1997 r., paruduuupoBaHHbIM
PenepanbHbM 3ak0HOM OT 8 OKTA0ps 2000 1. Ne 124-P3) (C3 PP. 1994. Ne 15. Crr.
1684; 1995. Ne 17. Cr. 1472;2000. Ne 41. Cr. 4036).



YCMOTPEHUIO PACTIOPSIKAIOTCS MPUHAIEKAITUMHU UM MTPABAMU,
BBITEKAIOIIMMU U3 CEMENHBIX OTHOLIEHUMN (CEMEWMHBIMM IpaBa-
MH), B TOM YKCJI€ PABOM Ha 3alUTY 9TUX MPaB, €CJIM UHOE HE
npenycmoTrpeHo CK P®. Takum o6pazom, CK PO npenocrapis-
€T TpaklaHaM CBOOOMY B OCYILIECTBJIEHUH U 3alIUTE CBOUX CE-
MENHBIX IIPAB.

CBoOo/a rpax/iaH B CEMEHHBIX OTHOIIIEHUSX 00eCIIeunBacT-
Csl, B YaCTHOCTH, TEM, YTO Peain3alisi MHOTUX I1paB, IPEAOCTaB-
JIEHHBIX UM 3aKOHOM, 3aBHUCUT OT UX COOCTBEHHOTO BOJIEM3bSIB-
JieHus1 (Harpumep, Cynpyr, UMEIOIIMNI TPABO HA MOITYYEHHUE aJln-
MeHTOB OT apyroro cymnpyra (cr. 89 CK P®), yacto 310 npaBo
He ocyiecTiisteT). OgHaKo BO3MOXKXHOCTb PacliopsKEHU s TPax-
JaHaMU TIPUHA/JIeXAIIMMUA UM CEMEWHBIMU TIPaBaMu IO CBOE-
My ycMOTpeHHIo MoxeT ObiTh orpanndera C K P®. Dto Bei3Ba-
HO OOIIECTBEHHBIMU (ITyOJTMYHBIMU ) UHTEPECAMH, HEOOXOIUMO-
CTBIO 3aIIIUTUTD NIPAaBa HETPYAOCIIOCOOHBIX MJIM HECOBEPILIEHHO-
JIETHUX WIEHOB ceMbU. [10 3TOM NpuyrHe MHOTHE ITPaBa YWIEHOB
CeMbU OJIHOBPEMEHHO BBICTYTAIOT B KAUECTBE UX CEMEUHBIX 00sI-
3aHHOCTEe! (peub UIET Mpexk/ie BCEro o cepe JINUHBIX MPABOOT-
HOUIEHU MEX 1y YJeHaMu ceMbH). Tak, HarpuMmep, poaUTENIN He
TOJIKO UMEIOT MPABO, HO 1 00s13aHBl BOCITUTHIBATH CBOMX HECO-
BepieHHoneTHux aereit (cr. 63 CK P®). AnanornyHo peuieH
BOMPOC B OTHOIIIEHUH OMEKYHOB (TIOTIEUUTENIEH ), TPUEMHBIX PO-
qutenent (ct. 150, 153 CK P®). [loatomy ocyiliecTBieHue Win
HEOCYIIIECTBJICHUE MTPaBa Ha BOCITUTAHKME HE MOXKET ObITh B CHITY
3aKOHA MOCTAaBJIEHO HA YCMOTPEHUE POIUTENIEN (ONEKYHOB, IO-



neyuTesieil, npueMHbix ponuteneit). B psaae ciydaes C K PO,
HaJleJIs1sl WICHOB CEMbU KOHKPETHBIMM MpaBaMHU (IIPaBO CYIpy-
T'OB 3aKJIIOYUTH OpaYHbIN JOTOBOP; MPABO POIUTEIIEH 3aKIIOYHTh
COIJIAlIEHKE O TIOPSAKE OCYIIECTBICHUS POAUTENILCKUX MPaB Po-
JWTENIEM, TTPOKUBAIOIIMM OTJEIbHO OT peOeHKa, Ui 00 yIuia-
Te AJIMMEHTOB Ha pedenka — ct. 40, 66,99 CK P®), onpenenser
rpaHuIbl MX peanu3armu. Hampumep, 3akimodas OpavyHblil 10ro-
BOp U YCTaHAB/IMBasl B HEM MMYILIECTBEHHbIE MpaBa U 0OS3aHHO-
CTH, CTOPOHBI 00s13aHBl PYKOBOJICTBOBATHCSI OCHOBHBIMH HavaJsIa-
MU CEMEMHOTO 3aKkoHogarenseTBa (1. 3 cr. 42 CK P®), a ponu-
TeJIM B COIVIAIIEHUH 00 yIuiaTe aTMMEHTOB Ha peOeHKa He BIpaBe
YCTAHOBUTD pa3MepP aJJMMEHTOB HUKE IPETYCMOTPEHHOIO 3aK0-
HoM (11. 2 cT. 103 CK P®). [IpaBa 1 00513aHHOCTH WIEHOB CEMbU
(cynpyros, ponuTtenei U AeTeu, Ipyrux poACTBEHHUKOB U MHBIX
JIML]) BO3HUKAIOT U3 OCHOBaHUM, npeaycMorpeHHbx CK PO, a
B pAE CIy4yaeB — IPak/JIaHCKUM 3aKOHOAATENILCTBOM, a TaKxke
MeXyHapOIHbIMU oroBopamu Poccuiickoi denepaimu.



§ 4. CooTHOLIEHNE CEMEHHOr0
U I'PakIaHCKOro mpaBa

Hawmbornee TecHOe B3aMMOJIEHCTBUE CYIIIECTBYET MEX]Ty HOP-
MaMy CeMEWHOro u rpaxaanckoro mnpasa. Cornacho ct. 4 CK
P® x umMyIiieCTBEHHBIM Y JIMYHBIM HEMMYIIIECTBEHHBIM OTHOIIIE-
HUSIM MEX]y YWIEHAMU CEMbH, HE YPETYJIMPOBAHHBIM CEMENHBIM
3aKOHO/IATEJICTBOM, TPUMEHSIETCS TPAKAAHCKOE 3aKOHOIATE b-
CTBO B paMKax, HE MPOTUBOPEYAIUX CYIIECTBY CEMEHHBIX OT-
HoieHu#. Cayyan Takoro nNpuMeHEeHHUs pacCMaTpUBAIOTCS B Te-
Max, MOCBSIIEHHBIX OTIEJbHBIM CEMENMHO-IPABOBBIM HMHCTUTY-
tam. [lo mpeaMeTy mpaBOBOro peryaupoBaHUsI HEKOTOPhIC aB-
TOPBI OTOXKAECTBIISAIOT CeMEHHOe TTPaBO C MHCTUTYTOM T'pakJaH-
ckoro 1paBa. HecMOTpsi Ha TO 4TO IrpakAaHCKOE MPaBO TOXKE pe-
TyJUpyeT UMYIIECTBEHHbIE U JIMUHbIE HEUMYILIECTBEHHbIE OTHO-
IIeHH I, TAKOU BBIBOJ MTPEJICTABISETCS CIIOPHBIM U pa3fesisieTcs
HE BCEMU CreluaaucTaMu B obnactu cemeiiHoro mpasa (E.M.
Bopoxeiikun, B.A. Psacenne, I'.K Marsees, A.M. HeuaeBa u
ap.).

Paznuune npeaMeToB CeMEHOro 1 rpaxIaHcKoro mpasa co-
CTOWT B CJICAYIOIIEM:

MMYIIIECTBEHHbIE OTHOIIIEHUS B TPakJAHCKOM I1paBe, B OTJIM-
Yyre OT CEMENHOr0, HOCSIT B OCHOBHOM CTOMMOCTHBIN XapakTep
U CTPOSITCS HA BO3ME3THOM OCHOBE;

UMYIIECTBEHHBIE OTHOIICHU S, PeryIupyeMble OpauHO-ceMeN-



HBIM 3aKOHOJATEIbCTBOM, TECHO CBSI3aHbl C JIMUHBIMU OTHOIIIE-
HUSIMU; B IPA)KJAHCKOM TIpaBe TaKOW CBSI3U HET;

ceMeiHble TIPAaBOOTHOILIEHHUSI CKJIAbIBAIOTCS MEXAY CTPOro
OIpeJeSICHHBIMU CYOBbEKTaMU; I0pUANYECKHE JIMIIA B CEMEUHBIX
MIPABOOTHOILEHUSIX HE YYaCTBYIOT;

BO MHOI'MX I'PaXJaHCKKX [TPABOOTHOIIEHUSX CPOK UMEET Cy-
IIECTBEHHOE 3HaYEeHUE; CEMEIHbIE PABOOTHOIIEHUS HOCST, Kak
MPABUJIO, JJISAILMICS XapaKTep, U CPOK B HUX HE YKa3bIBAETCH;

OCHOBHOU (DOPMOM CYIIIECTBOBAHUS TPaKJaHCKUX MPABOOT-
HOIIEHUI SBJSIETCS JAOrOBOP; B CEMEWHOM IIpaBe IpUMEHe-
HIE JOTOBOPOB OI'PaHUYEHO: OpayHbIi JOroBOP, COIIAIIEHUE 00
yIuiaTe aJliMEHTOB, JOTOBOP O Mepejaye JeTed Ha BOCIIUTAHKE
B CEMBIO.

CemenHOE 3aKOHOJATENBCTBO YCTAHABJIMBAET YCIOBUSA U I10-
PSIIOK BCTYIUIEHHs B OpaK, MpeKparieHns: Opaka v MpU3HAHUS
€ro HeJJCUCTBUTEIIbHBIM, PETYIUPYET JIMYHBIE Y IMYILIECTBEHHBIE
OTHOILEHUSI MEX/1y WIEHAMHU CeMbHU: CYNpYyraMu, pOAUTEISIMU
Y 1eTbMU (YCHIHOBUTEJISIMU M YCHIHOBJIEHHBIMH), 4 B CIIy4asix U
B [Ipejiesiax, PeyCMOTPEHHbIX CeMENHBIM 3aKOHOATETLCTBOM,
MEXIy APYTMMH POJCTBEHHUMKAMHU W MHBIMM JIMIIAMU, A TaKxke
ornpenensier (popMbl YCTPOUCTBA B CEMbIO JIETEW, OCTABLIMXCS
6e3 noneuenus ponutenei (1. 2 CK P®). Otmuus B conepxka-
Huu c1. 2 Konekca o 6pake u cembe PCOCP u ct. 2 CK P® oue-
BUJIHBI U BIOJHE OOBSICHUMBI. Tak, MOPsAJOK perucTpanuu ak-
TOB I'PaXJAHCKOI'O COCTOSIHUSA, KaK ycTtaHOBJIEHO CT. 47 CK P®,
JOJKEH OIPEZIeNIATHCS 3aKOHOM 00 aKTaxX rpaXJaHCKOTO COCTO-



sHUsI. B mipenyiBepun mpUHATHUS CHEUAIBHOTO 3aKOHA He Obl-
JI0 HYK/TBl BKJTIOUATh HOPMBI 00 aKTaX TPakJIAHCKOTO COCTOSTHUS
B CK P®. CnenoBaresibHO, BIUIOTh 0 NPUHATHS 3aKOHA 00 aK-
Tax rpaxJaHCKOIO COCTOSIHMS IIPOOJIKAIOT AEUCTBOBATH HOPMbI
pazn. 4 Kozekca o 6pake u cembe PCOCP.

Uro Kacaercsi ONeKH Y MOINEYUTETbCTBA, TO ITO HE TOJBKO
Croco0 yCTPOICTBA B CEMBIO JIETEM, OCTABIIIUXCS B CUITY pa3ind-
HBIX MTPUYMH O€3 MOMevYeHusl poAuTesieid, HO B MIEPBYI0 OYepeb
WHCTUTYT, UMEIOIINI LEJbIO 3aIIUTY UMYILECTBEHHBIX U JINYHBIX
HEMMYILIECTBEHHBIX [TPaB KaK HECOBEPILIEHHOJIETHUX, TaK U JIPY-
TMX HE/IEECIIOCOOHBIX U He TIOIHOCTHIO JieecriocoOHbIX jmil. Hop-
MBI, HaIlpaBJIEHHbIE HA TOCTUKEHUE STOM OCHOBHOM 11€JIM OIIEKU
U noneuunTesbeTBa, nomeieHsl B 'K PO (. 3 «I'paxnane (pu-
3UYECKUE JILa)», cT. 31-40), Torga Kak HOpMbl, HalTPABJIEHHBIE
Ha JIOCTHKEHUE CTICIMAILHOM 1IeJT — 00ecriedeHr st BOCITUTAHUS
HECOBEPIIEHHOIETHUX, cocTaBuu npeamert 1. 2 °CK P® (cr.
145-150).

Ha cmeny cr. 133 KobC PCOCP npunumm cr. 28 (1. 1), 37,
292 u 575 TK P®. ConepxaHue yKa3aHHbIX CTaTe€l COCTOUT B
CJIEIYIOIEM: JIEUCTBUS OINEKYHOB, IMONEYUTENEN HECOBEPLICH-
HOJIETHUX, a TAK’Ke UX POAUTEINIEN MO YIIPABJICHUIO U PacIiopsiKe-
HUIO UMYILIECTBOM M UMYILIECTBEHHBIMH PABAMH HECOBEPIIICH-
HOJIETHUX ITOCTABJIEHBI MO]] ;KECTKUM KOHTPOJIb OPraHOB OIEKU U
MOTEYUTENILCTBA, KAKOBBIMU MTPU3HAIOTCS OPraHbl MECTHOTO Ca-
Moyrpasiienrst. OnieKyH He BripaBe 0e3 MpeIBapUTesIbHOTO pas-
pEIIEHMS OpraHa ONEKU U MONEYUTENBCTBA COBEPINATH, a MOIe-



YUTENb — /1aBaTh COIVIACHE HA COBEPILIEHUE CAEJIOK M0 OTUYKAe-
HUIO, B TOM YHCJie OOMEeHY WM JAPSHUI0 NMYIIECTBA MOIONeY-
HOTo, cjlaye ero BHaeM (B apeHjy), B 0€3BO3ME3HOE IOJb30-
BaHUE WJIM B 3aJI0T, CAEJIOK, BJEKYIIMX OTKa3 OT MpUHAJIEKA-
HIMX MOIOTIEYHOMY IpaB, pa3/iell ero UMYILECTBa WU BbIAET U3
HETO JIOJIeH, a TaKXe JIIOOBIX APYTUX CAEJIOK, BIEKYIUX yMEHb-
nieHre umyniectsa nogonevyHoro (m. 2 cr. 37 'K P®). Otuyxae-
HUE KUJIOTO MOMEIIEHUS, B KOTOPOM MPOXKUBAIOT HECOBEPIIECH-
HOJIETHUE YIEHBI CEMbH COOCTBEHHUKA, TOMTYCKAETCSI C COTTIacHsl
opraHa orneku u noneuutesseTBa (1. 4 cr. 292 I'K P®). [lpu
9TOM TOJ1 KUJIBIM TIOMEIIEHUEM CJielyeT OHUMATh JIIo0oe To-
MeEIlIEHUE, MPEeIHA3HAYEHHOE IJIsl KWJIbsl: KBAPTUPY, IOM, YacTh
Jo0Ma, KoMHary. JlapeHrie OT UMEHU MaJIOJIETHUX TPaskAaH UX 3a-
KOHHBIMU NpeACcTaBUTENSIMA He aonyckaercs (cT. 575 'K P®D).
DTO O3HAYAET, YTO UMYILECTBO, MTPUHAJIEKAIIEE JIUILY, HE JO-
crurieMy 14 jer, 1 oueHMBaeMOe B CyMMY, MPEBBIIIAIOIIYIO 5
YCTaHOBJIEHHBIX 3aKOHOM MUHUMAJIbHBIX Pa3MEPOB OILIATHI TPY-
1a, He MOXeT ObITh ofapeHo. OTCyTCTBHE BO3paKeHHUH CO CTO-
POHBI OpraHa OIeKH! U TOTNEUYUTENILCTBA He C/IeaeT TaKylo ClIe-
Ky 3akOHHOU. AHamm3 cT. 575 'K P® npuBoaut k yoexaeHuto,
YTO HECOBEPIICHHOJIETHUI B Bo3pacTe oT 14 1o 18 ner moxer
TO/1 KOHTPOJIEM 3aKOHHBIX MPEICTABUTENEN U OPraHOB OMEKH CO-
BEpILUTH CAEJKY, HAMPABJICHHYI0 Ha OE3BO3ME3HOE OTUYKIe-
HUE €ro UMYIIECTBA.

[IprMmeHeHMe rpax JaHCKO-IPaBOBOI'O MHCTPYMEHTAPHUS B pe-
I'YJIMPOBAHUH CEMENHBIX OTHOILIEHUH CYIIECTBEHHO PACIIUPEHO.



K yxe oTMeueHHOMY crieiyeT MpruOaBUTh, YTO OOIIHE HAaYaIa pe-
I'YJIMPOBaHMSI UMYILIECTBEHHBIX OTHOILLIEHUN MEXK]Y Cylpyramu
yCTaHOBJIeHBI Takxke cT. 256 'K P®. B kauectBe ob1ero mpa-
Buja B cT. 4 CK P® ycraHOBJEHO, UTO K OTHOIIEHUSIM MEX-
Ny Y4IEHAMU CEMbU, HE YPETYJIMPOBAHHBIM CEMENHBIM 3aKOHO/A-
TEJILCTBOM, IIPUMEHSETCA I'PakJAHCKOE 3aKOHOAATENIBCTBO IIO-
CTOJIbKY, TIOCKOJIBKY 9TO HE TPOTUBOPEUUT CYIIECTBY CEMEUHBIX
oTHoeHn. COBEPIIEHHO OYEBUHO, K 3aKJIIOUEHUIO, UCITOTHE-
HUIO, PACTOPKEHUI0 OPaYHOTO JIOTOBOPA, a TAKXKe COIJIAIICHUIO
00 yrutate anuMeHToB npumensiiorcsi HopMbl 'K P®, perymu-
PYIOILIKE 3aKJI0UEHUE, UCTIOIHEHUE, PACTOPKEHUE U PU3HAHUE
HEJIeCTBUTENIbHBIMU I'PaXJAHCKO-TIPABOBBIX CAEJIOK, PABHO KaK
Y HOPMBI, YCTaHABJIMBAIOIINE MOPSIOK 3aKII0YEHU s, U3BMEHEHU ST
Y pacTop:keHus1 A0roBopoB. HampoTus, BONpPOCH! AEWCTBUTENb-
HOCTU Opaka He MOT'yT pa3pelarhcsi C IPUMEHEHUEM HOPM IJ1a-
Bbl [ pask AaHCKOTO KOJIEKCa O CHEJIKAX.

Oco60 ciemyeT OCTAaHOBUTKLCS Ha MpodieMe TPUMEHEHUS HC-
KOBOW JIaBHOCTH B CEMeNHBIX oTHoIIeHus1X. Kak obiee mpaBu-
JI0, Ha TpeOOBaHMsI, BHITEKAIOIIHE U3 CEMEHHBIX OTHOIIIEHUH, UC-
KOBasl IABHOCTb HE PAaCIPOCTPAHSAETCS, 32 UCKJIIOYEHUEM CITyYa-
€B, €CJIM CPOK JJ1s1 3ALIUThI HAPYIIEHHOTO MpaBa ycTaHoBieH Ce-
MENHBIM KOJeKcoM (CT. 9).

CpoKH yCTaHOBJIEHBI B CJIEAYIOIIUX CyYasX:

WCK O ITPU3HAHUU HEeJIeHCTBUTENTbHBIM OpaKa, 3aKTII0YEHHOTO ¢
JIMIIOM, CKPBIBIIIUM HaJIM4Me BeHepruIeckou Oose3nn nim BY-
UH(EKIINU, MOXET ObITh ITPEIbsIBJICH B TEYEHHE rojia CO JHS, KO-



IJ1a IPYrod Cympyr y3HAJ WX JIOJDKEH ObLT y3HATh O HAUTMYUU
6one3nn i akta nHbuposanus (1. 4 cr. 169 CK PO);

CYIpPYT, Yb€ HOTAPUAIBHO YJOCTOBEPEHHOE COIJlache Ha CO-
BEpIIEHUE CHEIKU MO PACMOPSIKEHUI0 HEIBUKMMOCTBIO WJTU
CHIeJTKU, TPeOYIoINel HOTapUAIbHOTO YOCTOBEpEHUS U (UJIH) pe-
TUCTpaly, He OBUIO MOJTyYeHO, BIpaBe TPeOOBATh MPU3HAHUS
CIIEJIKU HeJISUCTBUTENILHOM B Cy/I€OHOM TMOPsIIKE B TEUEHHUE rojia
CO AHS, KOTJja OH Y3HaJI WM JOJIKeH ObLT y3HaTh O COBEPIIICHUN
nJanHou caenku (1. 3 cr. 35 CK P®);

K TpeOOBaHUSIM CYIIPYTOB O pasjiesie OOIIEero UMyIIecTBa Cy-
NPyroB, Opak KOTOPBIX PaCTOPrHYT, MPUMEHSIETCS TPEXJICTHUN
cpok uckoBou AaBHocTH (1. 7 c1. 38 CK P®);

QIMMEHTBHI 32 TPOIIEIIUI MIEPUO MOTYT ObITh B3BICKAHBI B
npejiesiax TPeXJIETHEr0 CPOKa C MOMEHTa OOpAIlieHHsI B CYI, €CIr
CYJIOM YCTAHOBJIEHO, YTO JI0 OOpaIleHs B CY/] IPUHUMAJIHCh Me-
PBI K TOJTyYEHHIO CPE/ICTB Ha cofiepkaHue, HO aTUMEHTHI He Obl-
JIY TIOJTyYeHbl BCJIE/ICTBUE YKJIOHEHUS JIUIA, OOSI3aHHOTO YILIa-
YMBaTh AJIMMEHTHI, OT UX yriatel (1. 2 ct. 107 CK P®).



§ 5. CooTHOLIEHHE CEMEHHOrO0
| JIPYTrUX oTpacJieil nmpasa

CemeriHOE MPaBO HAXOAWUTCS TMOJ AKTUBHBIM BO3JECHCTBUEM
KOHCMuUmyuuorHozo npaea. 1leny v npuHIMIbB TPaBOBOrO pe-
T'YJMPOBaHUS CEMENHBIX OTHOUICHU! CBSI3aHbl C TIOJIOKEHUSIMU
Koucturymuu P®, onpenensiionymMu OCHOBHbBIE TIpaBa ¥ CBOOO-
Ibl Tpaxnaan (cr. 17, 19, 23, 27, 33, 35, 37, 38, 43,46). Tak, 3a-
kpervieHHoe B cT. 38 Koncturyimuu P® nosoxenue o 3ammre ro-
CYIapCTBOM CEMbH, MATEPUHCTBA U AETCTBA HAIILIO BOILIOUICHUE
B cT. 1 CK P®: cembs1, MaTepUHCTBO, OTLOBCTBO U IETCTBO HAXO-
JATCA MOJ 3alIUTON rocygaperBa. CeMerHOe 3aKOHOJATEIbCTBO
UCXOUT U3 HEOOXOIMMOCTHU YKpeIuieHus cembu. KoHCTUTYy1IH-
OHHBIM MTPUHLIMIT PABHOMNPABUS TPakJaH HE3aBUCHMO OT I0Ja,
pachl, HALIMOHAJIBHOCTH, f3bIKA, MpoucxoxaeHus (cr. 19 KoH-
crutyuuu P®) orpaxen B 11. 4 ct. 1 CK P®, cornacHo kotopomy
«3anpenianTcs oobie (hOpMbI OrpaHUYEHUS TIPAB IPaKAaH MPU
BCTYIUICHUU B OpaK U B CEMEMHBIX OTHOIIEHUSIX IO MPU3HAKAM
COLIMAJIbHOM, pacOBOM, HAIIMOHAJILHOM, SI3bIKOBOM WUJIM PEJIUTU-
O3HOU MpUHA/ITIKHOCTH». TpedoBaHUe TOCYIapCTBEHHOUN Perv-
CTpallMy OIPE/IEJICHHON I'PYyNIbl IOPUINYECKUX (PAKTOB, BIIEKY-
IIMX BO3HUKHOBEHHE WJIM IPEKpAIlEHUE CEMENHBIX MPaBOOT-
HOIIIEHU, OOYCIOBIMBAET HEOOXOIUMOCTh TIPUMEHEHHS aJIMH-
HUCTPAaTUBHO-NPABOBBIX HOpM. [Iopsinok rocymapcTBeHHOM pe-
TUCTPAIlUM U pacTOpKeHHsI Opaka, pOKIACHHsI, YCHIHOBJICHUS,



cMmeptu onpenensiercss PeaepanbHbIM 3aKOHOM OT 15 HOsIOps
1997 r. Ne 143-®3 «O06 aKkTax rpakJIaHCKOTO COCTOSIHUs». VH-
CTUTYTHI OTIEKHU M TIOTNIEUMTETHCTBA HaJl HECOBEPIIEHHOJIETHUMU
JeThMU, YCHIHOBJIEHUS, MIPUEMHON CEMbH MOMHUMO CEMEHHOro
3aKOHOJATeNIbcTBA BKIMOYAlOT [looxeHne 06 opraHax ONeKku u
noneuntenberBa ot 30 anpens 1986 r. B anmumenTHBIX 00s13a-
TeJIbCTBAX MPUMEHSIOTCS TaKue MOHATHS, KaK HETPYIOCIOCO0-
HOCTb, HYXJJAeMOCTb, 3apaO0TOK, MUHUMAJIbHBIN pa3mep Orljia-
ThI TPY/1a, KOTOPBIE ONPENEIISIOTCS B mpyodosom npase. B cratbe
109 CK P® 3akpernieHa 00s3aHHOCTb aIMUHHUCTPALIUH OPTaHu-
3all1K [0 MeCTy pabOThI JINIIa, 0O0SI3aHHOTO YIIIAYMBATh AJTUMEH-
Thl, yaepxkuBath ux. Cratbst 111 CK PO Boznaraer Ha aqgMuHuU-
CTpAIMIO0 OpraHU3aIlui 00S3aHHOCTH COOOIIATh O TIepeMeHe Me-
cTa paboThl JIUIA, 0OS3aHHOTO YIUIAYMBATh ATMMEHTHI, a cT. 117
CK P® — 00s13aHHOCTb MPOU3BOJIUTh WHJEKCAIIIO aJTMMEHTOB
MPOMOPIUOHATIBHO YBEIMUYEHUIO YCTAHOBJIIEHHOTO 3aKOHOM MH-
HUMAJIbHOTO pa3Mepa oriaTel Tpyaa. [lepeuncienue aanMeHT-
HBIX TUIATEXel MPOU3BOMUTCS Yepe3 yUupekJIeHus] OaHKOBCKOW
CHUCTEMBI, JIESTEIbHOCTh KOTOPHIX perjiaMeHTUPYeTCs] HOpMaMu
duHarcos020 npasa. ITON ke OTPACIIbIO ONPENEIAIOTCS pa3Mep
¥ TIOPSIJIOK B3BICKAHUSI TOCYIAPCTBEHHOM MOILIMHBI 32 PErUCTpa-
M0 pacTopkeHus 6paka. B ornenenunsx CoeperaresibHOTO OaH-
ka Poccuiickoit denepaniyl OTKPHIBAIOTCS CUeTa HA UMSI JIETEH,
octaBIIMXcs 6e3 noneyenust pogurteneil. CTOUT OCTaHOBUTHCS
Ha B3aMMOJICVCTBUY CEMEWHOT0 M YTOJIOBHOTO MTPaBa, XOTsI OHU U
HE OTHOCSTCS K CMEXHBIM OTpacisiM. OCHOBaHUEM ITPUMEHEHHU ST



CEMENHO-TTPAaBOBOM OTBETCTBEHHOCTH SIBJISIETCSI COCTaB MPaBO-
HApYyIIEHNS B MOJTHOM WM ycedeHHOM oObeme. [ToHsATHe BUHBI
KaK 3JIeMeHTa COCTaBa MpaBOHAPYIIIeHUs] HanboJiee TOJTHO pa3-
paboTaHO B TEOPUM YTOJIOBHOTO Mpasa. Ha 3amury npaB u uHTe-
PECOB CEMbHU B 11€JIOM U HECOBEPILIEHHOJIETHUX AETEl B OTAE/b-
HOCTHU HanpasJieHbl HOpMBI I71. 20 YK P®, kotopsle npegycmar-
PUBAIOT OTBETCTBEHHOCTD 3a CJIEAYIOLIUE TPABOHAPYIIICHUS:

BOBJICYEHHE HECOBEPLICHHOJIETHUX B COBEPUICHUE MPECTYII-
nenus (cr. 150);

BOBJICUCHHE HECOBEPIIIEHHOJIETHETO B COBEPIIIEHNE aHTHOO-
IIECTBEHHBIX JercTBui (cT. 151);

TOProBJIsl HECOBEPILIEHHONETHUMH (CT. 152); mogmeHa pedeH-
Ka (cr. 153); He3aKOHHOE yChIHOBJIeHUE (yaouepeHue) (ctT. 154);
Hepas[iallleHue TailHbl yChIHOBJIeHUs (ynouepeHusi) (cr. 155);
HEUCTIOJTHEHNE OOSI3aHHOCTEW TI0 BOCITUTAHHMIO HECOBEPIIICHHO-
netHero (cr. 156);

3JI0CTHOE YKJIOHEHHUE OT yILIaThl CPEJICTB HA COAEpKaHUE Jie-
Tel WM HETPYIOCIOCOOHBIX poxuTeneit (cT. 157).



§ 6. /leficTBHE ceMEMHOTO
3aKOHOJAaTeJbCTBa BO BpeMEHH,
NPOCTPAHCTBE U N0 KPYTY JIHUIL

JleficTBHE ceMeilHOr0 3aKOHO/1aTeJIbCTBA BO BpeMEHHU
uMeeT OOJIBIIIOE MPAKTUYECKOE 3HAYeHUE B CBSI3U C TEM, 4TO
OHO TIEPHOINYECKU OOHOBJISAETCS: TOSIBJISAIOTCS HOBBIE HOPMBI
CEMEWHOTO IpaBa, a paHee JEeCTBOBABIIKE MPEKPALAOT CBOE
CYILIECTBOBAHME; BHOCATCS W3MEHEHUS W AOIOJHEHUSl B JICW-
CTBYIOIIIEE 3aKOHOMATENILCTBO. JleiicTBUe ceMENHOro 3aKOHOIa-
TeJbCTBA BO BpPEMEHM MOTUYMHSETCS OOIIMM IpaBUIaM: HOBbIE
HOPMAaTHBHO-TIPABOBBIE aKThl OOPATHOU CUJIBI HE UMEIOT U pac-
MPOCTPAHSIIOTCS TOJIBKO Ha T€ OTHOUIEHUS, KOTOPbIE BOZHUKAIOT
TIOCJIE BBE/ICHUS B JICVICTBHE HOBBIX aKTOB. [Topsiiok BBeAEHUS B
neuctre eaepalibHbIX CEMEMHbBIX 3aKOHOB orpejensercs de-
JepaibHbIM 3aKOHOM OT 14 mioHs1 1994 1. Ne 5-®3«0 nopsinke
OITyOJTMKOBAHUS ¥ BCTYIUICHUS B CHUTY (DeJlepasTbHbIX KOHCTHTY-
IIMOHHBIX 3aKOHOB, (befepaibHbIX 3aKOHOB, aKTOB nayiaT Peje-
pasibHOro Codpanusi». B coorBeTcTBUM CO CT. 1 JaHHOrO 3aKOHA
Ha Tteppuropun Poccuiickoit ®enepaniyi IpUMEHSIIOTCS] TOJIbKO
Te 3aKOHBI, KOTOpbIe O(UIMATBHO OMyOrKoBaHbl. Ecim B de-
JEpAJIbHOM 3aKOHE HE MPeyCMOTPEH CPOK BBEJIEHUS €0 B AeH-
CTBUE, OH BCTYIIAeT B CUJy Ha Bcell Teppuropur PP ogHoBpe-
MEHHO 110 uctedeHnu 10 aHel co qHS ero onyOIMKOBaHMUS.



[Topsinok BBeneHus B Aevicteue CemeniHOro Koaekca Poccuii-
ckor Penepannu onpeneneH B cr. 168 u 169 storo Konekca. B
LIEJIOM OH Berynui B ferctBue ¢ 1 mapra 1996 r. (. 1 ct. 168
CK P®), u ero HOpMbI TPUMEHSIIOTCS] K CEMEMHBIM OTHOIIIEHUSIM,
BO3HHMKIIIMM ITOCJIe BBeJieHHs ero B aeicreue (. 1 cr. 169 CK
P®). Bmecre ¢ Tem ct. 169 CK P® nipenycMaTpuBaeT UCKIIIOUE-
HUs 13 oOmero npaswia. Hekotopbiv Hopmam CK P® npunana
oOparHas cua:

1) nonmoxennss CK P®, perynmupymnomuye ycluoBus U MOPSIOK
3aKJII0YEHUsI OPAaYHBIX JIOTOBOPOB M COTJIAINICHUH 00 yIiiaTe ajiv-
MEHTOB, TPUMEHSIIOTCS] K HA3BaHHBIM JIOTOBOPAM U COTJIAIIICHU-
SIM, 3aKJTI09eHHBbIM 10 1 mMapra 1996 r., ecnu oHM HE TPOTUBO-
pedar nonoxxeHusM Hactostiero Kopekca (1. 5 cr. 169 CK P®);

2) TONOXEHUSI O COBMECTHOW COOCTBEHHOCTH CYINPYTroB
KaXJI0r0 U3 HUX, ycTaHOBJIeHHbIe cT. 34-37 CK P®, npumeHsi-
I0TCS1 K UMYIIECTBY, HAKMTOMY CyNpyraMu (OIHUM U3 HUX) 10 1
mMaprta 1996 1. (1. 6 ct. 169 CK P®);

3) mpu3HaeTcs opUaTYecKas cruia 3a OpakoM rpakaan Poc-
cuiickoit Peneparuu, COBEPIIIEHHBIM IO PETUTHO3HBIM 00psiiaM
Ha OKKYIIMPOBaHHbIX TEPPUTOPUSIX, BXoauBIMX B coctaB CCCP
B niepuion Benmkoit OTeyecTBeHHON BOMHBI, 0 BOCCTAHOBJICHU S
Ha 3TUX TEPPUTOPUSIX OPraHOB 3AIMKCH AKTOB I'PAKIAHCKOTO CO-
CTOSIHUSI.

OtnenpHble HopMbl CK P® BBeeHbl B JeMCTBUE MO3HEE,
yeMm Konekc B 1ieiom:

CyneOHBIN MOPSIIOK YCHIHOBJICHUSI IETEH, YCTAHOBJIEHHBIN CT.



125 CK PO, 6bu1 BBesieH B aeiicTBue ¢ 27 ceHTssOpsa 1996 r. —
CO AHA BCTyIuleHUA B cuity PenepanbHoro 3akoHa ot 21 aery-
cta 1996 r. «O BHeCeHUU U3MEHEHUH U JOTIOJTHEHUH B [ paxaaH-
ckuit porieccyasibHbiil kogeke PCOCP» (1. 2 cr. 169 CK P®);

crared 25 CK PO, onpenensomas, 4T0 MOMEHTOM MpeKpa-
mieHns1 Opaka Tpy ero pacTOpKEHUHM B Cyje SIBJISETCS JICHb
BCTYIUICHUsI PEIlieHHs Cyda O PacTOPKeHUU Opaka B 3aKOHHYIO
CHITY, CTaJla TPUMEHSIThCS IPU PACTOPKEHUHU Opaka B CyJie Mocrie
1 mas 1996 1. (1. 3 ct. 169 CK PO).

BakHOe 3HaueHue MMeeT TakKe MOMEHT IpEeKpalleHus Jeu-
CTBHSI CEMENHO-TIPABOBBIX AKTOB, KOTOPHIM 3aBUCUT OT TOTO,
yKa3aH JId B HOPMAaTUBHOM aKTe CPOK €ro JAeUCTBUS:

€CJIM B HOPMAaTUBHOM aKT€ YCTAHOBJIEH CPOK €T0 IECTBUS, TO
OH YTPAYMBaET IOPUANYECKYIO CUITY C HACTYIUICHUEM YKAa3aHHOTO
B HEM CPOKa;

€CJIU CPOK JIEMCTBUS MPABOBOIO aKTa HE yKas3aH, TO OH Ipe-
Kpalliaer CBoe JIeCcTBHe MO0 C MPUHATHEM HOBOI'O HOPMATHB-
HOT'O aKTa, PeryJMpylomiero Takue xe oOIeCTBEHHbIE OTHOIIE-
HUsI, YTO U paHee JIEHCTBOBABIIINIA, JINOO B PE3y/IbTaTe €ro OTMe-
HBI.

Tak, cornacHo 11. 2 ct. 168 CK P® 6b11 mpu3HaH yTpaTUBIIAM
cuity Koneke o 6pake u cembe PCOCP, 3a uckiioueHrem pas.
IV «AKTBI rpak/1IaHCKOTO COCTOSIHUSI», KOTOPBIA JEMCTBOBAJ JI0
npuHsaTus PeaepanbHOro 3akoHa ot 15 Hosiopst 1997 r. Ne 143-
®3 «O0 aKTax rpakJaaHCKOrO COCTOSHUSI .

JleficTBHEe ceMeHHOr0 3aKOHO/1aTeJbCTBa B MPOCTPaH-



CTBe MOJUUHSETCS CIIEAYIOIIMM MPaBUIIaM:
3akoHbl Poccuiickon ®Penepanuy NMpUMEHSIOTCS HA BCEU €€
TepPUTOPUH;

3aKOHOJATeNIbHbIE aKThl cyObeKTOB Poccmiickoit Penepain
pacIpOCTPaHsIIOT CBOE JEUCTBUE TOJIBKO HA UX TEPPUTOPUIO
(pectryOnmuKy, Kpaid, 00acTh);

MIpU HECOOTBETCTBUM 3aKOHA cyObekTa Poccuiickoit depnepa-
uu (peepaibHOMY 3aKOHY JIEMCTBYeT 3akoH Poccuiickoint de-
Jepanum.

eiicTBHEe ceMeNHO-NPABOBbLIX AKTOB MO KPYry JHIlL.
Poccuiickoe 3aKOHOIATENbCTBO PACHPOCTPAHSETCS] HAa BCEX
rpaxaad Poccuiickont ®@epeparuu. CornacHo 1. 2 cr. 62 KoH-
crutyiu P® nHocTpaHHble rpaxkaaHe v Juia 6e3 rpaxaaHcTBa
TIOJIL3YIOTCS TIPABAMU U HECYT OOSI3aHHOCTH B CEMEWHBIX OTHO-
IIEHUSIX HApaBHE C POCCUMCKUMU TpaxaaHaMu. OTienbHbIE UC-
KJIIOYEHHUsI U3 3TOrO MpaBuia MOTYT ObITh YCTaHOBJIEHBI (befe-
PaJIbHBIMM 3aKOHAMU WJIM MEXYHAPOIHBIMU JIOTOBOPAMHU.



§ 7. IIpuHIMI aHAJOTAA
B CeMEHOM IpaBe

Bocnonaenne mpo6enoB B ceMEHHOM 3aKOHOIATENbCTBE TI0-
CPE/ICTBOM aHAJIOTMY 3aKOHA WJIM aHAJIOTHM IpaBa MperlyCcMOT-
peHo ct. 5 CK P®. B Teopuu npasa 1oj; aHajorven 3aKkoHa mnpu-
HATO NIOHUMATh PelIeHue Aefia WIKA OTAEILHOIO I0PUAUYECKOrO
BOIPOCA HA OCHOBAHUH 3aKOHA, PETYJIMPYIOLIErO CXOAHbIE OTHO-
IIEHUS, a TI0]] AaHAJIOTHEH MpaBa — pelleHue Jesia Win OTIEIbHO-
ro IOPUIMYECKOro BOIPOCa Ha OCHOBE OOIIMX Hayasl M CMbICIA
3aKoHoOmarebCTBas.

TeopeTnyeckn He UCKIII0YAeTCs BOSHMKHOBEHUE CHUTYAllWH,
KOTJja Kakue-I1u00 OTHOILICHUSI MEXy WICHAMH CEMbU OKaKYT-
sl He YperyJIMpOBaHHBIMYU HE TOJILKO HOPMAMU CEMEWHOT0, HO U
IpaXXJaHCKOro MpaBa, a COIJIAlIEHNE CTOPOH HO CYILECTBY BO3-
HUKIIIETO MeXy HUIMU criopa He OyneT gocTurayTo. [1pn Takmx
00CTOSITENILCTBAX B pe3yJibTare Mpoodesa B 3aKOHOAATEIbCTBE OY-
JIeT BeChbMa CJIOKHO pa3pelIuTh MOIO0OHbI KOH(IUKT B TIOJIL3Y
OJIHOTO U3 WJIEHOB CEMbU C YUETOM COOJIO/IEHHS MTPaB BCEX 3a-
uHTepecoBaHHbIX JL. Craths 5 CK PO gBnserca HOBeUION B
CeMENHOM IpaBe. B Hell mpelycMOTpeHa NPUHIIUITAATIbHAS BO3-
MOHOCTb [IPUMEHEHUSI TIPU PETYIMPOBAHUU OTHOIIEHUN MEX-
Jy 4JeHaMHU CEMbHM aHAJIOTUM (aHAJIOTMM 3aKOHA WJIM aHAJIOTUU

8 Anekcees C. C. Tocynapcrso u npaBo. M., 1993. C. 139.



MpaBa).
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