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AHHOTaAIUSA

PaGota mocBsmeHa oOfHOH W3 TPOOJIEM  COBPEMEHHOTO
pOCCHﬁCKOFO YIOJIOBHOI'O Iponecca — 66301'IaCHI>IM YCIIOBUAM y4aCTUSA
B IIPOU3BOACTBE IO YTOJOBHOMY JCITYy. O6€CH€'~ICHI/IC 6C3OHaCHOCTI/I
JIMYHOCTH, BOBJIeKaeMoll B cdepy MpOU3BOICTBA MO YrOJOBHOMY
neny, Afs JOCTXKeHWs 1enu (Ha3HaueHWs) CyHOOIpPOM3BONCTBA
- O6H3aHHOCTL rocyaapCcrBa, HWHOraa IMpAMO IIPOTHUBOpEYAIlana
HUHTEpECAM JIMYHOCTH. B HaCTOHH_Ief/'I pa60Te MNpEeAIIpUHUMACTCA
MOIMBITKa OHNPENCINTb HEKOTOPBIC ITIYTHU PEHICHUA 3TON BaXXHOU
3amIa4n.



KHura mnpenHa3sHayeHa [UIsl CICIMAJMCTOB, HO MOXET OBbITh
T0JIE3HA BCEM, MHTEPECYIOLIMMCS YTOJIOBHBIM ITPABOM U MPOIIECCOM.
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YBaxaeMbInn unuTaTeJb!

Bvl omxpuiau kHuzy, exoosuyro é ceputo pabom, 006seOuHeH-
HbIX 00uUM Hazeanuem «Teopus u npakmuxa y2on06Hoz20 npasa
U Y20N08HO20 NPOUECCa».

Cospemeninbill 3man pazeumusi YeoN08H020 U Y20N08HO-NPO-
UeCCyaNbHoz20 3aKOHOOAMENbCMBA HANPIMYIO CE513AH C NPOUC-
xoosuyumu 8 Poccuu 3KOHOMUMECKUMU U NOAUMUUECKUMU Npe-
00pA308aHUSMU, KOMOPble ONPEOeAUNU HeOOXOOUMOCHb KOPEH-
HO20 pehopMUPOBAaHUsL NPABOBOT cucmembl. /lelicmayrom Hogble
Yeonoenviii u Yeonosno-ucnonnumenvhulii kooexcwt, ¢ 1 uions
2002 2. 6cmynun 6 cuny Yz0108H0-npoyeccyanvblii kooexc PP.

B smux 3akonax ompagxicena HO8As. cucmema npuopumemos,
yeHHocmell U NOHsIMuil, Hyscoarouuxcs 8 ocmvicrenuu. Ilosieus-
uuecst 8 NocreoHee 8pemsi KOMMEHMAapuu U YueOHUKU no OAHHOU
memamuke npu celi UX 8aNCHOCMU 0Nl YueOHoz0 npouyecca 00-
CMamouHo nogepxHocmuvl. CmpemaeHue nO3HaAKOMUmMs Yuma-
mensi ¢ bonee WUPOKUM CREKMPOM NPOONEM, C KOMOPLIMU CHAN-
KUBAIOMCSL KAK MeopemuKu, maxk u npakmuku, u nopoouno 3a-
myicen Ha Oonee 2ayOOKOM YPOBHE OCEEMUMb COBPEMEHHOE CO-
CMosiHUue ompacaeli KpUMUHANbHO20 UUKAA. IMOti yeau u cay-
JHcum npeonazaemas cepust padom, NOCEULEHHBIX AKMYANbHBIM
npooAeMAM Y20N08HO20 NPABA, Y2ON08HO-UCTIONHUINENbHOZ0 NPA-
64, KPUMUHON02UU, Y20N08HO20 NPOUECCA U KPUMUHANUCTIUKLL.

Y ucmoxoeé cozoanusi Hacmosieii cepuu KHuz Cmosiau npe-



nooasamenu ropuouueckozo axkynremema Canxm-Ilemepoype-
CK020 20cyoapcmeenHo2o ynusepcumema. Bnocaeocmeuu Kk Hum
npucoedunuucs yuervle Cankm-Ilemepoypeckozo wopuouuecko-
20 uncmumyma I enepanvroii npoxypamypol Poccutickoii ®ede-
pauuu, Cankm-Ilemepoypeckoeo ynusepcumema MB/] u Opyeux
8y3oe Poccuu, a makdce psi0 u36eCmHuIX KPUMUHAAUCIIOB, 00-
NA0AIOUUX OONBUUM ONBUNOM HAYUHBIX UCCAE008AHUL 8 00Na-
CMU Y20108H020 NPA8A, Y20N08HO-UCNOAHUMENbHO20 NPABA, KPU-
MUHONOUU, Y20N08HO20 NPOUECCA U KPUMUHAAUCTIUKU.

B cozoanuu cepuu npunumaiom yuacmue u 10pucmol, coue-
maroujue pabomy 8 NPasoOXPAHUMENbHBIX OP2aHAX, OpYeux cghe-
pax 10puOU4ecKoli NPaKmMuKU ¢ Hay4Holi 0esimeabHOCHbl0 U 00-
aaoarouiue He moavko 602amvimM ONbIMOM NPUMEHEHUS. 3AKOHO-
oamenvbcmed, Ho U CNOCOOHOCMAMU K HAYUHOUL UHMEPNPEemayuu
DPe3yAbmamos NPaKmu4eckol 0esmeabHOCHU.

C yuemom ykazaHuwvix mpeoosanuli popmuposanacs u peoax-
UUOHHASL KOANe2Usl, KOMOpAsi NPUHUMAEN peuleHue 0 NYyonuxa-
uuu.

Ilpeonazaemas cepus ocrogvléaemcs Ha OLCMBYOuEM poc-
CULICKOM 3AKOHOOAMENbCmee 0 NPOMUB0OEHCmMEUn npecmynto-
CMU U NPAKmuKe €20 NPUMEHEHUS. C YUen oM MEKYUUX UBMEHEHUTT
u nepcnekmug pazeumusi. B neooxooumvix cayuasix agmopui 00-
Pawaromcst K Onvlmy 3apyoexcHozo 3aKOHOME0pUecmea i NpaK-
muke 60pbObl ¢ NPECMYNHOCMbIO, C MeM, Ymobbl NPeoCmAasums
OMeuecmeeH Y0 CUCeEMY 8 COOMHOULEHUU C UHLIMU NPABOBLIMU
CUCTEMAMU U MEHCOYHAPOOHBIM NPABOM.



Tloomeepoicoernuem momy cayscam svlieouile U3 neuamu pa-
oomwvt b. B. Boaocenxkuna, A. U. boiiyosa, B. U. Muxaiino-
6a, A. B. ®eooposa, E. B. Tonuavckoii, M. H. Cmarosckozo,
B. b. Maaununa, /. B. Puemana, B. C. Ycmunosa, B. M. Bon-
aocenkunou, P. /. lllapanoea, M. I'. Munenxa, C. /I. lllecma-
koeoli, U. 0. Muxanesa, I'. B. Osuunnukosoii, O. H. Kop-
wyrosoti, C. @. Muawxkosa, A. Jl. IIlpomononosa, B. I'. Ilas-
aoea, B. Il. Emenvsinosa, B. Il. Konsxuna, I'. B. Hazapen-
ko, U. M. Tsockosoti, A. A. Cmpykoeoti, C. C. Tuxonosoli,
A. B. Maovsiposoii, M. JI. Ilpoxopoeoii, JI. A. AHOpeesoii,
HU. B. Anexcanoposa, JI. C. Aucmosoii, A. U. boiiko, T. b. /Imum-
pueeoii, b. B Illocmakosuua, A. H. Papoea, A. A. Canooxc-
koea, /l. A. Kopeukoeo, JI. M. 3emaanyxuna, JI. B. I'onoeko,
JI. JI. Kpyeaukosa, A. /1. Hazaposa, A. E. fkyoosa, A. H. Ilo-
nosa, C. B. bopoouna, A. I'. Kubaavuuxa, Jl. H. Pomaro-
eoti, A. U. Kopooeesa, /I. A. lllecmakosa, B. /]. Puaumonoaa,
H. A. Bozepuna, A. A. Dxcapxonyno, B. B. Opexosa u Op., 6 ko-
MOPbIX AHAAUSUPYIONCS. COBPEMEHHbLe NPoDAeMbl OOPbObL C Npe-
CMYNHOCMBIO.

Haoeemcsi, umo naiioem 6 Bac e3zvickamenvhozo uumame-
A8, ecau Bawa npunadonexcrocmo K 10puouKo-oopazosamenbHoll
UNU NPABONPUMEHUMENBHOU 0eSIMENbHOCHIU 8b1308€M UHMEPEC K
3MOIL cepuu KHU2.

Peoaxuuonnas Koanezus
Maii 2004 .



Hocesimgaemess  moum  pooumensim —  FOpuio
Cemenosuuy u Tamosane Heanosne



BBenenune

CynebHas pecpopma 1991 rona ycraHaBiIMBaeT B Ka4eCTBe Ofl-
HOT'0 M3 BAXKHEHIITHNX TOJIOKEHHI 0OecriedeHre MpaB ¥ 3aKOHHBIX
VMHTEPECOB JIMYHOCTH, BOBJICYEHHOM B c(hepy AEUCTBUS YTOIOB-
HO-TIPOLIECCYaJIbHBIX OTHOIIEHUNA. DTO MOJIOKEHUE 3aKPEeryIeHO
u B Koncruryuuu Poccutickoit ®eneparim 1993 rona. [Tpoodie-
Ma oOecrieueHH s HaIeKaIIuX YCIOBHUI yUacTUsl TPaXJIaH B yro-
JIOBHOM CYJIOITPOM3BOJICTBE CBSI3aHA C BO3MOXKHOCTBIO YCTpaHe-
HUSI MHOTUX MPENSATCTBUMA, CTOSIIMX Ha ITyTH OOPHOBI C MPECTYTI-
HOCTBI0, 0OecriedeHrsl TIPaB U 3aKOHHBIX MHTEPECOB JIMYHOCTH,
UHTEPEeCcOB OOIIECTBA U TOCYIapCTBa.

ITocnennee necarunerne XX u Hayano XXI BB. xapakrepusy-
I0TCSl YBEJIMUEHUEM KOJIMYECTBA TSHKKMX U 0CO00 TSKKHX Tpe-
cTymjieHui. PocT npecTymHOCTH, B TOM YHCIe €€ OPraHu30BaH-
HBIX (DOpM, MPEToNaraeT CO3JaHue COOTBETCTBYIONINX CPEJICTB
pearupoBaHMs CO CTOPOHBI TOCyIapcTBa M odmecTBa. boproa ¢
MPECTYIMHOCTHIO TPAJUIIMOHHBIMU CPEJCTBAMU U METO/IaMU CTa-
J1a Hea((HEKTUBHOM, HE TPUHOCSIIEN 0KUIAEMbIX PE3Y/IbTATOB,
CHMJKEHHUs pocTa npectynHoctd. Ha nporskenun 90-x rr. cra-
OWJIBHBIM OCTABaJICSl TIOKa3aTeNlb YHCIA 3aperiCTPUPOBAHHBIX
npecTyIyieHui — 6onee 3,5 MIIH; KOJTMYECTBO BbISIBJIEHHBIX JIMII,
COBEPIIMBIIUX MPECTYIJIEHUE, COCTABIISIET B CPEIHEM €KETOIHO
6ornee 1,2 MITH YeJIOBEK, KOJTMUECTBO TIOTUOIIHNX OT MPECTyILIe-



Hui — 60-70 Teic. yenoBek.! ITo nanusiv BHUU MBJI P® 60 %
rpakjiaH, CTAaBIIMX KEPTBAMU MPECTYIUICHUN, He 0OpaIialTcs
B ITPaBOOX paHUTEJIbHbIE OpraHbl. CrieIcCTBEHHAs U OTllepaTUBHAS
MPaKTUKa CBUJETEIbCTBYET O TOM, 4TO npumepHo B 10-20 %
CITy4aeB paccieIoBaHusI U PACCMOTPEHUSI YTOJIOBHBIX JIEJT O TSIK-
KHUX ¥ 0CO00 TSKKUX MPECTYIUICHUSIX Ha TIOTEPIEBIINX U JIPY-
T'MX YYaCTHUKOB MPOIIeCcCa OKa3bIBAETCS OTKPBITOE JIMOO CKPBI-
TO€ IPOTHBOIIPABHOE BO3/CHCTBYE.

MesxayHapoqHOe 3aKOHOAATEILCTBO UMEET J0CTaTOYHOE KO-
JIMYECTBO MTPABOBBIX CPEJICTB, YCTAHABJIMBAIOIIUX rApAaHTUH Oe3-
OIACHOT'O yYacTHs B MIPOU3BOJICTBE MO YroJIOBHOMY Aeny. Takue
HOPMBI COfiepKaTcs, HarpuMep, B cT. 14 MexayHapOJHOro Mak-
Ta O TPAXJAHCKMX M MOJMTUYECKHX TpaBax, MPUHSATOIO Pe30-
morwiert 220 A (XXI) I'enepanbhoii accam6iaen OOH ot 16 nie-
KaOps1 1966 r.; B cr. 13 KoHBeHIMU MPOTUB MBITOK U JAPYTUX
KECTOKUX, OECUEIOBEUHBIX MJIM YHUKAIOIIUX JOCTOMHCTBO BH-
JIOB OOpallleH!s] ¥ HaKa3aHWsl, PUHATON pe3omoryeit 39/46 I'e-
HepanbHOM accamOnen OOH ot 10 mexabps 1984 r.; B cr. 2,
11 OCHOBHBIX MPUHITUIIOB, KACAIOIINXCS HE3aBUCUMOCTH CY/1e0-
HBIX OPraHOB, OOOPEHHBIX pe3omonusaMu [ eHepanbHON accam-
6nen OOH 40/32 ot 29 nosiopst 1985 r. 1 40/146 ot 13 nexadps
1985 r.; B c1. 54, 57, 64, 68, 93 Pumckoro cratyta MexayHa-
POIHOTO YTOJIOBHOTO CyAa, MPUHATOro [UIIOMaTU4eCcKOi KOH-
(pepeniert moTHOMOYHBIX TpeacTaButesen nof aruaoi OOH B

! lonzosa A. 1. IpectynHOCTH, €€ OPraHN30BaHHOCTh U KPIMUHAIBHOE OOIIECTBO.
M., 2003. C. 36.



Pume 17 wions 1998 r. u np.

B HalMOHAJIBHBIX 3aKOHONATEJILCTBAX MHOTMX T'OCYIApCTB
kak panbHero (CHIA, ®panuus, ['epmanus, Uranus, Kanana,
[Monpia), Tak u ommkaero (Jlateuss, Mongosa, benapycs, Ykpa-
uHa, Kazaxcran) 3apyOexbsi MPUHATH COOTBETCTBYIOIINE HOP-
MaTUBHBIE aKThl. Poccuiickas ®enepaiysi 40 HACTOSIETO Bpe-
MEHHU He TPUHsLIA JOCTaTOUHBIX Mep M0 0OecreueHuIo Oe301ac-
HOCTH JINYHOCTH B cpepe YroJIoBHOTo cygonpoussoacTsa. Crpa-
BEJIMBOCTU paau 3ametuM, 4to 20 amnpesns 1995 r. npunsar de-
JepaJibHbIM 3aKOH «O TOCYIapCTBEHHOM 3alllUTe CYyAeu, TOJIK-
HOCTHBIX JIMI] TPABOOXPAHUTEIbHBIX U KOHTPOJIUPYIOIIMX Opra-
HOB»2, KOTOPbII YACTUYHO MOT Obl pelIUTh POOIEMY, OTHAKO OH
MO pa3JIMyYHBIM IPUUMHAM B MOJIHOW MEPE peasibHO HE JIENCTBY-
eT. [Tpoekt 3akoHa «O rocyaapCcTBEHHOM 3aIIUTE MOTEPIIEBIINX,
CBUJETENEU U IPYTHX YYACTHUKOB YTOJOBHOIO CYJONPOM3BO/I-
CTBa» HAXOOUTCA B cTaauu oOcyxaenus oonee 10 ner. OpHako
CO CTOPOHBI MPECTYHHBIX I'PYNIKUPOBOK MPOTUBOIIPABHOE BO3-
JEMCTBHE HA YYACTHUKOB Ipoliecca (Cyaeu, MpOKypOpOB, CIE0-
BaTesied, JO3HaBaTesiel, CBUAETENeH, MOTEPIEBIINX, HOHSTHIX,
ceKkpeTapeil cyneOHOro 3ace/iaHusl, epPeBOAUYMKOB, 3aIIIUTHUKOB
U T. /1.) ¥ UX OJIU3KHUX OKa3bIBAETCs C KaX/bIM THEM BCE MHTEH-
CUBHEE U W3OLIPEHHEE, BILIOTh 10 (PU3NYECKOrO YCTPAHEHUS C
MpUBJIeUeHUEM HaeMHBIX youiIl. O maHHbIX (paKTax CBUIETENb-

2 ®enepanbHblii 3aK0H «O rocy1apcTBEHHOH 3allluTe CyIed, JOKHOCTHBIX JIULL ITpa-
BOOXPaHUTEJIbHBIX ¥ KOHTPOJIUPYIOIUX opraHos» oT 20 ampesns 1995 r. Ne 45-®3 //
C3 P®. 1995. Ne 17. Cr. 1455.



CTBYIOT MHOTOYHMCJIEHHbIE MyOIMKAIlMM B CPEACTBAX MACCOBOM
uHpopMarmu®.

B Poccuu cBunerensiMu npecTymyieHui exXerofHo sIBJsIOTCS
okoJj10 10 muH yenosek. [IpumepHo 25 % u3 Hux (0K0JI0 2,5 MIIH)
B XOfIe Tpoliecca MEHSIIOT CBOM Mokas3aHusi*. Kak mokaspiBaioT
pe3y/IbTaThl MPOBEICHHBIX HAMH OMPOCOB MPAKTUIECKUX padoT-
HUKOB CJIE/ICTBEHHBIX MOIPA3/EIeHUI U CYI0B, YaCTO U3MEHe-
HME IIPOLIECCYAIbHBIX PELIEHUH, TOKA3aHUH 110 YTOJIOBHOMY J€-
JIy IpSIMO CBSI3aHO C OKA3aHUEM ITPOTUBOIIPABHOIO MOCATATEIb-
CTBa Ha CBUJETEJIEW M MOTEPHEBIINX, CIEA0BATENEH, IIPOKYPO-
POB M Cy/ieii, C OTCYTCTBHEM Ha IeKalliX rapaHTHiA MX Oe3omac-
HOCTH B CBSI3U C TPOM3BOJCTBOM 10 YTOJIOBHOMY J€ETy.

YcranopneHue 00CTOATEBCTB COBEPIICHUS MTPECTYIIEHUS 1
€ro PacKphITHE MPSMO CBSI3aHO C HEOOXOAUMOCTBIO COOMpPaHHS,
IIPOBEPKHU U OLIEHKM (PaKTMYECKMX JaHHBIX (CBEJIECHUM), HA OC-
HOBE KOTOPBIX IPUHUMAETCSA TPOLIECCYAIBHOE PELLIEHHE, A CYIOM
penIaeTcs BOIpoc O BAHOBHOCTY (HEBUHOBHOCTH) Y HA3HAYEHUN

3 Cwm., Hanpumep: Kpasuyx U. C rpanaramu Ha cyaeit // Komcomonbckast npasia.
1999. Ne 204); Oxora Ha cynei npopokaercst // 3Bectust. 1994. 25 sauB.; Hauye-
kur E. O 6egHoM criefoBaresie 3aMoiBuTe ¢oBo // 3akonHocTh. 1997. Ne 3. C. 47—
49; Boaowun H. H. U cneposarenp Hyxgaercs B 3amure // Haponnslii nerytar. 1991.
Ne 2. C. 15; @uaunnosa H., Oaueepu b. 3aKOHONOCIYIIHBIX CBUIETENEN PUCTPEIH-
BaioT, Heripaeaa m? // ensru. 1996. No 33. C. 39; CBuneren MEHSIOT Moka3aHus //
Nzeectust. 1994. 1 Hos0.; Kpeseavckas H. B. CBunetenio mopa oTcTpenauBarbes //
Poccuiickast razera. 1994. 30 HO510.; 1 Ap.

4 Cm. IosicHuTenbHy10 3anucKy K nmpoekty PenepaiibHoro 3akoHa «O rocynapcTBeH-
HOM 3aIluTe NOTEPHEBUINX, CBUAETENEH U JPYTUX JIULI, COAEHCTBYIOIUX YTOJIOBHOMY
CYIOIIPOU3BOJICTBY>», BHECEHHOTO I'PYIIION JEIyTaToB.



Haka3aHus (OCBOOOXKIEHUH OT HETO).

[MpomeccyanbHas AeSITENbHOCTD, CBSI3aHHAS C TPOU3BOJICTBOM
1O YroJOBHOMY JieNly, a priori TpearonaractT HOPMaJbHYIO,
TO €CTh YPEryJMpOBaHHYIO 3aKOHOM, padOTy rocyIapCTBEHHBIX
CIyXalux (JIOJDKHOCTHBIX JIILI, BEIYIIUX MPOU3BOICTBO TIO Jie-
JIy, VHBIX YYaCTHUKOB YTOJIOBHOTO CYIOIPOU3BOJICTBA) MPABO-
OXpaHMTENIbHBIX opraHoB. Cpena (hyHKIIMOHUPOBAHMS TPABO-
OXPaHMTEJIbHBIX U CyIeOHBIX opraHoB Poccurickort ®eneparyin
JOJDKHA BKJIIOYATh OE30IMAacHbIC YCIIOBUSI TAKOHM JIEATEIBHOCTH.
370 ycaoBUe HEOOXOIMMO TS HAJ/IIeKAIIero JOCTKEHHUS 11en
W 3a7a4 (Ha3HAYeHUs1) YTOJIOBHOTO CYIOIPOU3BOJICTBA, MPEK/Ie
BCEro — 00ecneyeH sl UHTEPEeCOB JIMYHOCTH, OOIIECTBA U TOCY-
JapcTBa.

[TpoTuBOMpaBHOE NaBJCHNE HA YIACTHUKOB ITpoIiecca MpsiMo
HE TOJIBKO ITOCSITaeT Ha MHTEPECHI IPABOCY/IUSI TTO YTOJIOBHBIM JIe-
JlaM, HO Y TIPUYMHSET CYIIECTBEHHBIN Bpe/l MpaBaM U 3aKOHHBIM
MHTEpecaM OT/IC/IbHBIX I'paskaaH. Kak mpaBuiio, pe3yibTaToM Ta-
KOTO MPOTUBOICHCTBUST YTOJIOBHOMY CY/IOITPOU3BOJCTBY CTaHO-
BUTCsI OCBOOOX/ICHUE OT YTOJIOBHOM OTBETCTBEHHOCTH M HaKa3a-
HUS BUHOBHOTO JIMIa (JIKIY), TMO€esIb CBUJIETEIIEN, OYEBH/IIIEB CO-
BEPIIIEHHOTO MPECTYIUICHUsI, IPUYMHEeHHe yiepoa KU3HH, 3710~
POBBIO, UMYIIIECTBEHHOTO Bpe/ia JI03HABATENISIM, CIIE/IOBATEISIM,
MIPOKYPOPAM U CY/IbsIM.

B 1ie151X ycTaHOBJIEHM ST IOTIOJTHUTESIBHBIX FAPAHTHI TOCTHKE-
HUS LIEJIEN YTOJIOBHOTO CYAOIPOU3BOICTBA HEOOXOAMMO odecre-
YiTh 6€30MaCHOCTD JTI0OOTO JIMIIA, BOBJICYCHHOTO B TIPOM3BOJI-



CTBO IO YTOJIOBHOMY Jieny. TOJIbKO MPU HAJIMUUM TAaKUX YCIIO-
BUI €CTh peajibHasi BO3MOXHOCTh MPOTUBOCTOSITh U TTPOTUBO-
JIECTBOBATH MIPECTYITHOCTH.

[TpoGnemy 6e30MacHOCTH U FOCYIaPCTBEHHOM 3alTUTHI CyOh-
€KTOB 0€30IMacCHOCTH U YYACTHUKOB YTOJIOBHOTO CYJOIIPOM3BO/I-
CTBa (a TakXke WX ONM3KHX) M3Y4YaJll OTCUECTBEHHbIC yUeHbIS,
uccnenosasiue B 90-x IT. mpoleccyaabHOe MONOKEeHUEe CBUIe-
teneit (O. A. 3aiineB), notepreBimx (A. B. A6adkos, b. T. Ak-
pamxomxkaeB, JI. B. BaBunoBa), obecnieueHre Oe30MacHOCTH
yuactHuKoB miporiecca (C. JI. Mapuenko). B padorax A. K. Tu-
XOHOBA, MOCBSIIEHHBIX U3YYEHUIO 3aIIUTHl Y€CTH U JOCTOMH-
CTBa, JIMYHOW O€30MaCHOCTH CBUJETENS M IMOTEPIeBIIEro, Cre-
[IMAJIbHO PAacCMATPUBAIOTCS BOMPOCH! 3AIUTHI OT MOCTKPUMU-
HAJILHOTO BO3/ICHCTBUS, HO JIMIIb OTAEbHBIX YYaCTHUKOB yro-
JIOBHOTO CYJIOTIPOU3BOZICTBA U TOJILKO B €r0 Mpejienax.

Ha mpobGnembl oOecriedeHus] TIpaB M 3aKOHHBIX MHTEPECOB
JIMYHOCTU U ee Oe30MaCHOCTH, 3allIUTHl B YTOJIOBHOM CYJOIPO-
W3BOJICTBE OOpalllaii BHUMAaHUE TaKue y4eHble, Kak A. A6al-
KOB, A. B. Arytun, B. A. Azapos, X. [I. Amuknepos, C. A. Ab-
neptr, b. T. AkpamxomxaeB, A. H. Axmanos, M. T. Ammp-
OekoBa, . Y. babdaesa, B. M. bapano, B. 1. BagamixaHos,
®. baraytauHoB, A. be3nacwok, B. I1. boxses, JI. B. BpycHu-
upiH, B. B. Baugeies, JI. Bununkun, H. B. Butpyk, JI. M. Bo-
nomnuHa, M. A. BopoOweB, C. BopoxiioB, JI. JI. BoeBoauH,
M. M. Bwigps, JI. B. T'onoBko, B. b. I'onuapos, B. ['openuk,
I'. H. I'opmienkos, E. I'. I'puropsesa, 1. ®@. lemunos, A. A. 3a-



karo, O. A. 3aiiues, B. H. 3aiikoBckuid, 3. 3. 3UHATYJUIMH,
B. A. Kazakos, A. A. Kapues, B. E. Ksauc, B. B. KoxeBHu-
koB, B. KoBanes, M. A. Kosanes, JI. JI. Kokopes, II. A. Kon-
MakoB, B. Komuccapos, H. Kocskona, 9. ®. Kyiosa, B. 3. Jly-
kawesny, I1. A. Jlynunckada, E. I'. MapreiHumk, P. . Mu-
xeeB, T. H. Mockanbkosa; B. . Hukangpos, B. Ocunkus,
H. E. IlaBnos, II. H. Ilanuenko, U. JI. Ilerpyxun, A. Ilery-
xoBckuil, E. H. Tlo3auskos; M. II. Tlonskos, B. f. Ilonapun,
I'. Tlonomapes, A. B. Ilapuii, P. [I. Paxynos, [I. B. PuBman,
B. I1. Canbhukos, 0. B. CamoBuy, B. B. Cepena, 1. B. Cmonb-
koBa, A. ®. Cybaes, A. K. Tuxonos, B. T. Tomun, B. B. Tpyxa-
yeB, B. Yibsanos, B. C. Ycrunos, JI. B. ®pank, M. X. Xaoubyn-
qmuH, T. M. Yanypko, I'. I'. Yauuna, B. C. agpun, M. I1. Ille-
mykoB, C. Iupunckmii, B. H. Inunes, WM. Y. Hlymkesuy,
H. B. llleapun, C. I1. Illep6a, A. A. FOHycoB u nip.

CyliecTBeHHOE BHUMAHUE 3alUTE YYaCTHUKOB YIOJIOBHO-
ro mnpoiiecca (JIOJKHOCTHBIX M HEKOTOPBIX JPYTHMX JIMI[) OT
MOCTKPUMUHAJIBHOTO BO3JIEHCTBUSI YIEJNEHO B JUCCEepTaluU
O. A. 3aiiiieBa «Teopetrueckue U MpaBOBbIE OCHOBBI TOCYAApP-
CTBEHHOW 3alllUThl YYaCTHUKOB YTOJIOBHOTO CYJOIPOU3BOJICTBA
B Poccuiickoit ®eneparm».

B cBere ananm3mpyemoil mpoOiaeMaTuku 0co00 HeOOXOIMMO
orMetuth padotsl JI. B. BpycHuIIbIHA, TIOCBSIIIIEHHBIE MCCIIEIO0-
BaHUIO KOMILJIEKca mpodieM odecrieueHus 0€30MacHOCTH Tpak-
JlaH, COICUCTBYIOIIMX MPABOCYIUIO (TIPU OCYIIECTBIEHUH ONepa-
TUBHO-PO3bICKHON AESITeJIbHOCTH, B MOCTIEHUTEHIIMAPHBIN T1e-



pUO[I, PU HAXOKAECHUU JIUL, COTPYIHUYABIIUX C IPAaBOOXPaHU-
TEeJIbHBIMU U CYJIOHBIMM OpraHaMU, B TICHUTEHIIMAPHBIX yUupe-
KIEHUSX). DTOT aBTOP MOAPOOHO pacCMaTpUBAET 3aKOHOATEb-
CTBa ps/ia TOCYAAPCTB, IPUHSBIIAX MEPbI MO 3AIIUTE YYACTHU-
KOB yrojioBHoro nponecca B 90-x rr. XX B., a Takxke pelle-
s EBponeiickoro Cyma no mpaBam 4esnoBeka B CtpacOypre,
UMeEIOIIe HEeMOCPEICTBEeHHOE 3HAUEHHE ISl ONpe/ieieHus J10-
MYCTUMOCTHU Mep Oe30MacCHOCTH B HATMOHAJTLHOM YTOJIOBHOM CY-
JOITPOU3BOJICTBE, J1s1 (DOPMUPOBAHUSI BHYTPUTOCYIAPCTBEHHO-
IO YTOJIOBHO-TIPOLIECCYAJIBHOTO 3aKOHOJATENbCTRA.

Boimenepeuunciennbie  paboThl, Kak MpPaBUJIO, MOCBSIIEHBI
o0ecrieueHHIo Oe30MaCHOCTH OT/IENIbHbIX KaTerOpUil yYaCTHUKOB
YIOJIOBHOTO CyAONPOM3BOACTBAa. Kpome Toro, MHOrue u3 rnepe-
YHCIICHHBIX PaOOT OBUTH HAPaBJICHBI HA MCCIIEIOBAHME MTPEKHE-
ro YronosHo-npoueccyaibHoro kogekca PCOCP, nelictBoBaB-
miero A0 1 uions 2002 r. [esTesbHOCTh MPaBOOX PaHUTEbHBIX U
CyIeOHBIX OpPraHOB, CBS3aHHAS C PeaTn3allield MPOIECCyaTbHbIX
Mep Oe3ornacHOCTH, BBeleHHbIX 4. 3 cT. 11 HoBOoro VIIK P®,
U3y4YeHa SIBHO HEJIOCTaTOYHO.

ABTOp HacTOsIIIEN KHUTU CTaBUT 1IeJb ONpPEAETUTh OOIMe
ycnoBust 3(pGeKTUBHOCTH (PYHKIIMOHUPOBAHUSI MHCTUTYTa Oe3-
OIACHOCTH JIMYHOCTH B YToJIOBHOM Tiporiecce. Mccnenys ee oc-
HOBaHMS ¥ KPUTEPUM, YCTAHABIMBAS CUCTEMOOOPA3YIOIIUeE e~
MEHTBI, OH OOOCHOBBIBA€T HEOOXOAMMOCTh oOecrieueHusi 0e3-
OTACHOCTH JIIOOOTO yYacTHHWKA YTOJIOBHOTO CYHOMPOU3BOJICTBA,
moOOW JIMYHOCTH, BOBJIEKAEMOM B TpoleccyasibHyio cepy. B



KHHUI€ KOMIUIEKCHO ITPOaHAIM3UPOBAHbl HOPMATUBHO-ITPABOBBIE
aKThI, JICUCTBUE KOTOPBIX MOXKET OBITh HAIPABJICHO HA oOecre-
YyeHue 0e30MaCHOCTH 3alUIAEMBbIX JIUILI, TPEAJIOKEHbI TYTH CO-
BeplleHCTBOBaHUS BHeceHHOro I1pe3unentom Poccuiickoit de-
Jepanuu npoekta 3akoHa «O rocygapcTBEHHOM 3aluTe MoTep-
MEBUINX, CBUJIETEJIEM U MHBIX YYACTHUKOB YTOJIOBHOTO CYAOIPO-
U3BOJCTBA».



Pa3aea 1. Konnenmnusa
0e30IMaCHOCTH JUYHOCTH B
YrOJIOBHOM CY/10NIPOM3BO/ICTBE

I'maBa 1. O60ocHOBaHHE KOHIIEIIINHT
0e30MaCHOCTH JUYHOCTH B
YrOJOBHOM CYJOIPOU3BOCTBE

§ 1. O01ee 1 yroJgoBHO-
IpoIeccyalbHOe MOHATHE
KOHIEeNINN 0€30aCHOCTH JUYHOCTH

HUccnenoBanue npodiem odecrieueHrst 6e30MacHOCTH JIMYHO-
ctu (cyneOHoM U (PU3NIECKOM 3aIUThI, 0OOPOHBI, OXPaHbI, 00e-
pexkeHus® W T. 1.)° KaKk B OTEUECTBEHHOH, TaK M B 3apyOexk-
HOH I0pUIMUYECKOM JIMTepaType BOOOIIE, B YTOIOBHOM CY/IOIPO-
M3BOJCTBE B YAaCTHOCTH, CETrOgHs BechMa momyssipHo. Croco-

> TepmuH obepedicerue BBEIEH B HAYIHBIN 000POT U UCTIONB3YETCs MPEeICTaBUTEN -
MU HUKETOPOACKOH MIKOJIbl IIPOLECCYaAICTOB.

® Bonee TOJIPOOHO MEePEeUHCICHHBIE TEPMUHBI OYyT MCCIIeI0BaHbI B § 2 Iy1aBbl 1.



6amu obecriedeHrst 6e30MaCHOCTH JIMYHOCTH SIBJISIIOTCS pa3iny-
HbIe pa3HOOTPACJIEBbIE CPENICTBA 3AIMTHl UHTEPECOB JIMYHOCTH,
B TOM YKCJIe ¥ MEPbI TTPOIIECCYATbHOTO IPUHYKICHUS. YUCHbIC
UCTIONB3YIOT pa3iiyHble TEPMHUHBI U MOHSTUSI KAK UHCTPYMEH-
Tapuil JUISl WCCIICIOBAaHWIA HAyYHOW TIPOOJIEMBbI U JTOCTHKCHHMS
KOHKPETHOTO Pe3ynibTara. TO 0OCTOSTENBCTBO MOOYKIAET HAC
cpasy e AOrOBOPHUTHCA 00 00BEKTax, CyObeKTax, CpeAcTBax u
Merofax 6e3onacHoctu. ObecneueHre 6e30MacHOCTU TMYHOCTH,
SIBJISIIOIIEECS] COCTABHOM YACTBIO MOHSTUSI «00ecrieueHre 3aKOH-
HBIX MHTEPECOB JIMUHOCTH», PACCMATPUBACTCSI HAMH KaK HE0O-
xonumMasi (byHKIIMSI KakI0ro TOCyAapcTBa HE3aBUCHMO OT CIie-
uuduyeckux ¢GopMm opraHuzanuu 3toro odecreyeHust. IlpaBo-
BOE T'OCYHAApPCTBO, XapaKTEpPHOE B OCHOBHOM [Isl CTpaH 3araj-
Hou EBporibl, Tak ke Kak Tarosoe rocynapetso (no H. H. Anek-
ceeBy)’ WM TOCYIapCTBO 0OsI3aHHOCTEH, rocyaapctBo [IpaBbi
(mo U. A. TlepecBeToBy)®, CBOMCTBEHHOE €BPA3UICKUM roCyaap-
cTBaM M 0coOeHHO Pycu, kak 1 modast opuaudeckas KOHCTPYK-
IIUSI €CTh CPEACTBO 3aIlIUTHl MHTEPECOB TPaXkJIaH, MOIIAHHBIX
9TOrO TOCY/IaPCTBA OT MPOTUBOIIPABHBIX MOCSATATENILCTB HA HUX,
CPe/CTBO NMPUMHUPEHUs (COTIaCOBAHMSI) POTUBOPEUUBBIX UHTE-
pEecoB.

ObecnieyeHre 3aKOHHBIX UHTEPECOB JIMYHOCTH SIBJISIETCS BAX-

! IMon6opuee cM.: Anexcees H. H. Pycckuii Hapon u rocyaapetso. M., 1998.; Ow orce.
OcHosel pumucocpekoro mpasa. CI16., 1998 u ap.

8 Cw.: Mepecsemos H. A. YenoGurasie // Yrerns Vv, o6, ucropun. CII6., 1908.
C. 66 u ap.



HOW (DyHKIMEN T000ro rocyaapcTBa, HE3aBUCHMO OT CIIEIH-
(uyeckux opm opranmzarnmm 3toro odecrieuenus’. [ocynap-
CTBO, KaK M J00ast opuardecKasi KOHCTPYKIMS, €CTh CPEACTBO
NpUMUpPEHUs (COIIacOBaHMsI) MPOTUBOPEUMBBIX MHTEpEcOoB 1)
JIMYHOCTH, 2) JIMYHOCTU U OOIIEeCTBa, 3) o0IecTBa U rocyaap-
crBa. T. ['066¢ BooOIIIe BUIes B TOCYJapCTBE CPEJCTBO peain3a-
UM (PyHKIIMY (MHCTUHKTA) CAMOCOXPAHEHM 1, OHO — €/INHCTBEH-
HBII UHCTPYMEHT, KOTOPbIA MOKET COXPAHUTh HAPOJ| OT «BOMHBI
BCEX MPOTUB BCEX», OT CAMOYHUUTOKeHUs1. Mup, — mucas oH, —
BO3MOXEH JIAIIb TP YCJIOBUM CAMOOOY3/IaHHS U OTPaHUICHUS
€CTECTBEHHOTO TIpaBa MHMBK A Ha Bce'?,

B cBsi3U cO cKka3aHHBIM, KaK HAM Kax)eTcsi, MOKET ObITh Bep-
HO TIOHSITO JIEMCTBUTEILHOE MECTO TMPaB, B TOM YKCIIE U TIONY-
YMBIIUX TUTYJI €CTECTBEHHBIX (HEOTHEMJIEMbBIX U T. [.), M CBO-
0011 YesioBeKa U TpakjIaHMHA B PErJIaMEeHTAIIUN YTOJIOBHOTO CY-
JONPOU3BOACTBA. [ 0CynapcTBO, ¢ OMHOM CTOPOHBI, a €ro rpaxk-
JlaHe, ¢ IPyrou, MPUHUMAIOT Ha ceOs orpeiesieHHble 00s13aTelTb-
CTBa, KOMM, €CTECTBEHHO KOPPECHIOHIUPYIOT OOS3aHHOCTH JIPY-
roii cropoHsl. [IprBep:KeHITB TEOPHH OOIIECTBEHHOTO JOroBOpa
npsiMO (POPMYJIMPOBANIU: TPaskIaHe OTKA3bIBAIOTCS OT YACTH CBO-
UX €CTeCTBEHHBIX MPaB B MOJIb3y FOCYJAPCTBEHHON BJIACTH, MPH-
3BaHHOW OXPaHSITh COOCTBEHHOCTh U O€30MaCHOCTh TPaK/IaH.

° Eciiu noHMMaTh 06ecrieueH e 3aKOHHBIX MHTEPECOB JINYHOCTH B IIUPOKOM CMBbIC-
Jie, TO Hy/KHO CKa3aTh, YTO 3Ta (PYHKIIUS rOCYIapCcTBa SABIAETCS He MPOCTO BaKHOM,
a OCHOBHOH.

10 Hut. no: Bpokeays u E¢ppor. DHUMKIONEANYECKUH cnoBaps. B 12 1. M., 1993.
T. 4. C.59.



[TonuepkHem nBa MOMeHTa. Bo-NepBbIX, MO COBEPIIEHHO
CTIPaBE/IJIMBOI MBICIT aBTOPOB 3TOM TEOPUH, YTOOBI NIMETh BO3-
MOKHOCTh 3aIlIUTUTh TpaBa U CBOOOIBI CBOMX 3aKOHOMOCITYIII-
HBIX T'pakaH, roCyIapCTBO AOJKHO UMETh BOZMOKHOCTb IieJie-
CO00pa3HO yIIEMJIATh YacTh TUX IpaB. [lo0aBUM: KaKMX UMEH-
HO TIPaB M JI0 KaKOH CTENEeHN BO3MOKHO YIIEMJICHHE — 3TO TMPO-
Onema cutyarnoHHasi. Bo-BTOpBIX, paau monydyeHus: Tex Onar,
KOTOpbIE CO3/IaeT CYIIIECTBOBAHUE B FOCYAApPCTBE, CAMU I'Pak/a-
HE MOCTYTAIOTCS YacThl0 CBOMX TaK HAa3bIBAEMBIX €CTECTBEHHBIX
npas!!.

CoBpeMeHHasi pOCCHICKAsi BJIACTh IIOXO BBINOTHSIET CBOIO
00513aHHOCTD 3allIMIIATh OE30MaCHOCTh U COOCTBEHHOCTbh CBO-
UX TpaxaaH. DTO OTHOCUTCS KaK K MPEIIIECTBYIONIECH MOCs-
raTesIbCTBY JIESATENbHOCTH, TaK M K MPAKTHKE BOCCTAHOBJICHUS
HAPYIIIEHHOTO MPEeCTYyIIEHHEM TIpaBa MOCPEICTBOM IpUBJIEYe-
HUSI BUHOBHOTO K YTOJIOBHOM OTBETCTBEHHOCTH, 3alIUTE 3aKOH-
HBIX UHTEPECOB JINYHOCTH CPEJICTBAMH YTOJIOBHOTO CY/IOTPOU3-
BOJICTBA. 3aKpEIUICHHE B OCHOBOIIOJIATAIOIIEM 3akoHe Poccuii-
ckoil ®eneparnun — KOHCTUTYIMM — TpaB ¥ 3aKOHHBIX MHTEPECOB
rpaskjiaH repej oOIEeCTBEHHBIMU U TOCYIaPCTBEHHBIMU MHTEPE-
caMmu TpeqroiaraeT yCTaHOBJIEHHE MEeXaHU3Ma ero peaan3aiuu
B OTpACJIeBBIX 3aKOHAX M TOJ3aKOHHBIX akTax. Bmecre ¢ 3tum,

1 Tonpo6uee cMm.: Tomur B. T. O0A3aHHOCTH TOCYAapCTBa Mepes 3aKOHOMOCYII-
HBIM paXJIaHUHOM: cepa yrojaoBHoOro nporecca (CrnaceHue yTonammux — Ae0 pyK
camux yromaonmx) // Becrauk HHI'Y mm. H. U. Jlo6auesckoro. IIpaBoBsie cpen-
CTBa U METOJIbI 3alIUTHI 3aKOHONOCYIIHOTO rpaxganuHa / [lox pen. B. T. Tomuna u
H. A. Ckasposa. H. Hosropoa, 1996. C. 93-103.



KaK HaM TpPEJICTABJISAETCS, B NIPABOBBIX OTHOIIGHUSX MpUMAaTta
WHTEPECOB OTHOTO U3 CyOBhEKTOB ObITh He NOKHO. MIMeBIiee me-
CTO B MCTOPHUHM MPOBO3IJIAIIIEHUE TIPUOPUTETA OOIIECTBEHHBIX U
rOCY/IapCTBEHHBIX MHTEPECOB YILEMJISIIO, TOPOM CYIIECTBEHHO,
UHTEPECH! OTAENbHON JMYHOCTH. [lonoOHOe ToIokeHNe HYXHO
UCIIPABJISAT, HO HE TyTeM IMeperuO0B B IPYTyI0 CTOPOHY, a ITy-
TeM YCTaHOBJIEHUsI KOMITPOMUCCOB. Eciu MHTEpechl OTienbHO-
o rpakIaHUHA MPOTUBOPEYAT OOIECTBEHHBIM — TO MEPEruobl,
MIOCKOJIbKY OOINECTBO €CTh COBOKYIHOCTh WHIIMBHUJIOB, JIPYTHX
muaHocTel. [ToatoMy pedb MOXKET UATH TONBKO O 3aKOHHBIX MH-
Tepecax, KOrjaa KOMIPOMUCC Pa3IUYHbIX UHTEPECOB TOCTUTAET-
csl IyTeM MPUHSTHS 3aKOHA (MTPaBOBOW HOPMBI).

Koncrurymms Poccuiickoii ®deneparyn, npuHsaTas 12 nexao-
ps 1993 r., ycTraHaBnIMBaeT oOecrnevyeHre 3aKOHHbIX NHTEPECOB
JIMYHOCTU B Ka4yeCcTBE OJIHOTO M3 BaXHBIX MojioxkeHuil. KoH-
uenuusi cyaeoHoit pegopmbl 1991 r., HECMOTpsI Ha MPOTUBO-
PEUMBOCTb OTICJBHBIX €e IMOJIOKEHUH, ONpe/ieNsieT Ha OMKan-
1iee BpeMsi OCHOBHBIC IyTH Pa3BUTHsI OTEUECTBEHHOTO 3aKO-
HOJIATe/IbCTBA B HATNpaBJICHMH YCWJICHUs TapaHTHil obecriede-
HUS TIPaB U 3aKOHHBIX MHTEPECOB JIMYHOCTU B YTOJIOBHOM MPO-
niecce. [loBbillieHne poiu U MpecTrka CylaeOHON BIACTU HETo-
CPEACTBEHHO CBSI3aHO C 3aIUIIEHHOCTHIO JIMIA, BOBIEKAEMOTO B
chepy IeNCTBUSI yTOIOBHO-TIPOIECCYATbHBIX TPABOOTHOIIEHU.
Bce 310 nonTBep:xAaeT HEOOXOAMMOCTh PACHIUPEHHs CyAeOHOrO
KOHTPOJISI B JIOCYIEOHBIX CTa/IMSIX MPOU3BOJCTBA MO YrOJIOBHO-
My JIeJTy U YCWJICHUI0O BHUMAHHS 3aKOHOJATENSI K 00ECTIeYeHUI0



MIPOIIECCYaJIbHBIX MTPaB MOTEepPIHeBIIero 2.

Koncrurymms Poccuiickon ®epepanuu B M. 7 3aKperuisier
POJIb, MECTO, PUHIIUIIBI U AeSITeTbHOCT TipaBocyaus 3. Cyneo-
Hasl BJIaCTh KaK OJIMH U3 BUI0B MPABOIPUMEHUTEIbHOM JeSTENb-
HOCTH T'OCYJJapCTBa OCYILIECTBIISIETCS TyTEM KOHCTUTYLIMOHHOTO,
I'PaX/aHCKOr0, AAMUHUCTPATUBHOTO U YTOJIOBHOTO CYIOIPOMU3-
BOJICTBA.

B konie XX — nHavane XXI BB. HaOmMomaercsa TEHICHIUA
ocnabJieHust OXpPaHUTETbHON (DYHKITUM TOCYIApCTBA B JIUIIE €T0
MIPAaBOOXPAHUTEJIBHBIX M CY/IEOHBIX OPraHoB. DTO MOATBEPKIA-
€TCsl, IPEX/IE BCETO, BBICOKMM YPOBHEM MPECTYIMHOCTA U POCTOM
HarOoJiee OMacHBIX €€ Pa3HOBMIHOCTEH, a TaKkKe HU3KUM YPOB-
HeM MH(OPMUPOBAHHOCTH TTPABOOXPAHUTENILHBIX OPIraHOB O CO-
BEPIICHHBIX WJIM TOTOBSIIMXCS MPECTYIUICHUSAX, MAJION CTere-
HbI0 3((PEKTUBHOCTH TI0 PACCIICIOBAHUIO U CYIeOHOMY PacCMOT-
PEHMIO TeX HEMHOTUX MPECTYIJIEHUI, O KOTOPbIX UM CTaJIO U3-
BECTHO.

OyHKIMA cyga AOMKHA BBIPAXKAThCS TOJBKO B pa3pelleHUd
OCHOBHOTO BOMPOCA YTrOJIOBHOIO CYJAONPOU3BOJCTBA — YCTAHOB-
JIEHUY BUHOBHOCTH (HEBMHOBHOCTHM) M Ha3HauyeHHM (OCBOOOXK-
JIEHUU OT) YroJIOBHOTO Haka3zaHus. B mocnenHee Bpemsi BHUMA-
HHME YUEHBIX HEOJHOKPATHO OOpaIlaioch Ha YCTaHOBJIEHHUE pe-

12 Yimeercs B BU/ly MPaBO MOTEPIEBILEr0 00KaIoBaTh B Cy HEMPAaBOMEPHbIN OTKa3
B BO30YKJEHUU YTOJIOBHOTO J€J1a, €ro YJ4acTHsl B IPEHUsIX U T. J.

13 Koncrurynus Poccuiickoit ®eneparmu. M., 1994 (nanee cokpatenno — Koncru-
Tynus PO).



QJIBHBIX TAPAHTUN OECTPUCTPACTHOCTH U HE3aBUCHMOCTHU CYyHa,
OCBOOOXK/IEHHE €T0 OT (DYHKIIMI OOBUHEHHMS U 3aIlUTHI 4.

HoBbli1 yrooBHO-TIPOIIECCYaIbHBIN 3aKOH YCTAHOBUJ HEKO-
TOpble (POPMBI COCTAZATENBHOCTH B CY/IeOHOM 3aceJaHWH, OTHO-
csimecs: K 00s3aHHOCTU TOCYJAPCTBEHHOTO OOBUHUTES IOKA-
3bIBaTh U MPEJCTABIATh CBEJCHUSI O BAHOBHOCTH MOJICYIMMOTO.
[lo Hamemy mMHeHuio, Ha MOMeHT BBeleHUs1 YIIK P® B peii-
CTBHUE IIPOKYpPAaTypa He ObliIa TOTOBA K HOBBIM YCJIOBUSIM y4acTHsl
B MpolIecce, TaK K€, KaK M OpraHbl MPeABAPUTEIILHOTO pacciie-
JIOBaHUsI — K KAYECTBY MMPOU3BOACTBA MO Jey.

[o pe3ynbTaram MHTEPBHIOMPOBAHMS TTPAKTUKYIOITUX CJIE/I0-
Batesieil U npokypopoB Pecnyonmmku Komu, 6oee yem B 60 %
Clly4yaeB BBISIBJIEHA WX HEMOJATOTOBJIEHHOCTh K HOBOMY ITPOIIEC-
CYaJIBHOMY TOPSIIKY. B 4acTHOCTH 1 TPOKYPOPHI AOJIKHBI 00J1a-
JIaTh JIOCTATOYHBIMU HAaBBIKAMH OPATOPCKOTO UCKYCCTBA JJIsI TO-
ro, 4TO OBl YOEIUTb MPUCSKHBIX B UCTUHHOCTU M JOKA3aHHOCTU
ooBuHeHus1. CremoBaresiu JIOJKHBI cOOpaTh HEOMPOBEPKUMBbIS
(B cyneOHOM 3acefaHWMM) JI0KA3aTeNbCTBA MPABHJIBHOCTH yCTa-
HOBJICHHON MMM KBaJMU(PUKAIIUU, YUUTHIBAS U OTUETIMBO OCO-
3HaBasl HEBO3MOKHOCTb HAIlpaBJIeHHUsI Jiefia CyJI0M Ha JOTOTHU-
TeJIbHOE paccieioBanue. K coxkanieHuio, Hi MpoKypopsl, HU Clie-
JIOBATEI HE MOTYT MTHOBEHHO TMEPECTPOUTH TIOPSIIOK PadOTHI,
PE3KO U3MEHUTD CIIOKUBIIHIACS TOIaMU YTOJIOBHO-TIPOIIECCyab-

14 Cwm., Hanipumep: Koemyn H. H. O ponu cyaa B JOKa3bIBAHUM O YTOJIOBHBIM AeJIaM
B CBETE KOHCTUTYLIMOHHOIO IIPUHLIUIIA COCTA3ATENILHOCTY IIpoLecca // T'ocynapcrso u
npaBo. 1998. Ne 6. C. 59-63; Xamanesa H. FO. KOHCTUTYLIMOHHOE ITPaBO IpakIaH Ha
nonavyy oodpamenwii // Tocynapcto u ipaBo. 1996. Ne 11. C. 10-18 u ap.



HBI MeHTaIuTeT. Pe3ynbTatoM TakoW CUTyalluu NOPOW MOXKET
CTaTh MpeKpalleHne JO3HABaTeJIeM WU CJIeJOBATEeNIEM YTOJIOB-
HOT'O JieJ1a BBUJY HEMPU3HAHW I OOBMHSIEMbIM BHHBI UJT HACTOM-
YMBOCTH 3allIUTHUKA.

B psiie myonmkarnmii orMevyaeTcsi 00eCIOKOEHHOCTb 110 TIOBO-
ny pedhopMUpPOBaHUs CyIeOHOW CUCTEMBI B OOCTAaHOBKE pOCTa
MIPECTYIHOCTH U CYAUMOCTEN.

Cynbl €XeroiHo paccMaTpUBaIOT 3HAYUTEIbHOE KOJIMUYECTBO
YTOJIOBHBIX [IEJT C BHIHECEHUEM TPUTOBOPOB K JIMIIIEHUIO CBOOO-
TTBL.

Tak, B 1999 r. cynsl Poccuiickon ®enepaiii paccMOTpeu
cBbite 1276 ThiC. yroloBHBIX [, uTo Ha 12,3 % OoJbliie, yeM B
npenwecrsyowmeM rogy. Ocyxaeno 1281 teic. iy (+13,1 %),
B TOM YHUCJIE K JIAIIEHUI0 cBOOOIBI — 419 544 yenoBek, 4TO CO-
crapisieT 32,7 % ot o0iero yncna ocyxaeHHsix (B 1998 r. co-
otBeTcTBeHHO 372 461 1 32,9 %)'>. Kpome Toro, cyapl Poccuii-
ckoit Penepariiv pacCMOTPETH OKOJIO 85 THIC. Kajl00 Ha 3aKJII0-
YeHUe MOJ] CTPaXy B Ka4eCTBE Mephl IIpeceyeHus U Ha Mpojijie-
HHUE CpoKa apecTa, uTo Ha 14 % Oonbine, yem B 1998 r., npu
3ToM 40 % OOBUHSIEMbIX OCBOOOXKIEHBI CYJaMU U3-TIOf] CTPAXU
(B 1998 1. -16,3 %)'°.

B 1998 r. cynpl paccmorpenu cebiie 1137 ThIC. yrosnos-

15 Jle6edes B. Ot koHueniym cyneOHOi pepopMbl K HOBBIM UIEIM Pa3BUTHUSI CyaeO-
Hout cucremsl // Poccniickas rocturus. 2000. Ne 3.

16 JleGedes B. Ot xounenumu cyneOHO# pechopMbI K HOBEIM HAESIM Pa3BUTHSA Cyneo-
Hoii cuctemsl // Poccuiickas roctunms. 2000. Ne 3.



HBIX JIeJ, 9TO TIOUTH B/IBOe Oosblie, yeM B 1991 r. OcyxaeHo
1135 Thic. wenoBek (B 1991 r. — 593,8 ThIC. UelOBEK), U3 HUX
32,2 % — k ymmenuio ceoooasl (B 1991 r. — 35 %) .

OuepeaHbIM IArOM MPUOIMKEHUS K MEXTYHAPOTHBIM CTaH-
JapTaM, paclIMpsIIOUMM AOCTYN K MPaBOCYAMIO, CTAJIO IMpPeIo-
CTaBJIEHUE OCY:KICHHBIM ITpaBa JMYHO MPUCYTCTBOBATh MPH I1€-
pPECMOTpE B OTHOIIIEHUH HUX OOBUHUTEBHBIX IPUTOBOPOB B BhI-
IIECTOAIIUX CYIeOHbIX MHCTAHIIUSIX '8,

B Hacrosiiee Bpems cpegHeMecsuHasl Harpy3ka Ha paloOHHO-
'O CyIbIO cocTaBiiseT 8,3 yrojoBHbIX, 35,8 rpaxaanckux u 17,4
Jen 00 aJIMUHUCTPATUBHBIX MTPABOHAPYIICHUSIX, WK 61,5 ner.
Oto 6e3 yuera Moyt 75 ThIC. MPOBEJEHHBIX cyaaMu B 1998 T.
MPOBEPOK coziepkanus o crpaxkei. B Poccuu onun cynbs npu-
XOIUTCA Ha 9,5 ThIC. YEJIOBEK, TOrna Kak BO @paHIyu — Ha 6 ThIC.,
®PI" — Ha 4 THIC., B AHITIMK — Ha 3 THIC. YEJIOBEK.

UpesmepHas Harpy3ka He Jy4IdM oOpa3oM OTpakaeTcs Ha
CPOKax paccCMOTpPEHUsI e, KauecTBe cynonpon3BoacTsa. Orcio-
Jla YIPOIEHYECTBO MPH OCYIIECTBIICHUN MPABOCYHSI, HEOOOC-
HOBaHHbBIE OTKa3bl FPakAaHaM B IpremMe 3asiBjieHui u T. 1. [lo
MHeHMIo pykoBoautesisi Bepxosaoro Cyna P® B. M. JleGenena,

17 Jlegeoes B. Pacmmpenue 1octyna K MpaBoCyMIo — OJJHA U3 LieJied cyneOHOu pe-
(opmei // Poccmiickas octunus. 1999. Ne 9.

18 Mocranosnenue Koncrurymonnoro Cyna P® ot 14 depans 2000 r. No 2-I1 «ITo
JeJTy O MPOBepKe KOHCTUTYLIMOHHOCTY TIOJIOKEHUH YacTU YeTBEPTOil U MATON CTaTbi
377 YronosHo-npoueccyaibHoro kopekca PCOCP B ces3u ¢ xanodamu A. B. Ayosa,
A. B. [IyoposuHckoii, A. f. Kapnmauenko, A. 1. Mepkynosa, P. P. Mycraduna u
A. A. Cry6aiino» // C3 P®. 2000. Ne 8. Ct. 991; BKC Pd. 2000. Ne 3.



JUTsI HOPMAJTU3AIIMH TIOJIOKEHUsI TPeOyeTCsl yBeJTMUUTh IITATHYIO
YHUCIEHHOCTh cyneit ¢ 15,6 Teic. 1o 35,7 ThC., T. €. B 2,4 pa3a.
Ha 310, Kak 1 Ha co3nanue B cyobekTax Poccuiickoii ®enepanuun
MUPOBBIX CYIOB, HEOOXOIUMBI IOTIOJTHUTEIIbHBIE CpecTBa .

Bmecre ¢ Tem ciemyer 3aMeTUTh, UTO caMo Mo ceOe yBenye-
HHE Yuciia CyAed He MOXKET PUBECTU K IO3UTUBHBIM U3MEHEHU-
SIM, TaK Kak He0OXOIMMO U3MEHEHHE MPOLIEeAy pbl POU3BOICTBA
10 YTOJIOBHOMY JIEJTy.

[Tpobnema onTrMu3anuu (PyHKIIMOHUPOBAHUST CPEbl TOCY-
JAapCTBEHHBIX OPTaHOB, B YaCTHOCTH CYAEOHBIX, MOKET OBITh pe-
II€Ha HEe MO3UTUBHBIM, a €CTECTBEHHBIM IIyTeM. YUYEeHbIMU-TTPO-
LieCCyaIlCTaMU BbIAEAETCA TPU (pakTOpa, KOTOpbIE MPU ITOM
HEOOXOJMIMO YUYUTHIBATH>:

1) moTpeGHOCTh camMoil CyeOHOW CUCTEMBI B KaJIpOBOM 00ec-
NEYEHUHU; OHA MOKET OBbITh UCKYCCTBEHHO 3aBBIIIIEHHON UJIM OI1-
TUMAaJIbHOWU;

2) BO3MOKHOCTb BBIJIEJICHUsI JIIOACKUX PECYPCOB, COOTBET-
CTBYIOILIMX MPEIbSIBIISIEMBIM K KaHAWAATAM Ha JOJKHOCTb CyJbU
TpeOOBaHUSIM;

3) BO3MOXHOCTh CYJ€OHOI CUCTEMBI 3aKPEMUTh UMEIOIIUECS]
KaJpsl (IIPEKPATUTh UX OTTOK B APYIUe CTPYKTYpbl). B HacTos-
11ee BpeMsl €CTb JOCTaTOUHBIE YCIOBUS YKPEIUIEHUs KaJpOBOro

19 Jlegedes B. Pacimpenuie gocrymna K IpaBoCyIuio — OJJHA U3 1ieJiel CyJeOHOM pe-
topmst // Poccmiickas octunus. 1999. Ne 9.

2 Tomun B. T. ITpo6nembl onTIMU3aUY cpebl (PYHKIIMOHHPOBAHUS OPraHOB BHYT-
pennux nen. lopbkwuid, 1980.



TIOTEHIMaNa CYJeHCKOro KopITyca.

[TpoGnemoii onTUMU3AIMK OOIIIECTBEHHO! AEATEIHHOCTH 3a-
HYMAaJIMCh MHOTHE, B TOM YHCIIe ¥ 3apyOeXHble, yueHble. B yact-
HOCTH, aBTOp MHOruX napajokcos C. H. I[TapkuHcoH B cBoe Bpe-
Ms1 a)OPUCTUYHO YTBEPKJIAJ, YTO «KOJMUECTBO CIYKAIIUX W
00beM paboTHI COBEPIIIEHHO HE CBSI3aHBI MKy c000ii»2!. Cre-
JIOBATEJIbHO, YBEJIMYEHUE KOJIMYECTBEHHOTO (KaJIpOBOIo) MOKa-
3aTelisl ISl pelleH s TON WM MHOW MpOoOIeMbl He SIBJIsIeTCS Ha-
Halleen.

Craryc cyapu, BIIpoueM, KaK U CIIeJJoBaTeIsl, MPOKypopa, Apy-
TOro JINIA, B YbeM MPOM3BOJICTBE HAXOAUTCS YrOJIOBHOE [0,
COIEPXKUT MepedeHb 00sI3aHHOCTEN HPaBCTBEHHOTO, MOPAJIbHOTO
XapakTepa, HallpaBJICHHbIN Ha 3aITPET BCETO, YTO MOXKET YMAJIUTh
€ro aBTopuTeT U nonoxkeHue. C 3T0M NO3ULIMUA, HUKE MBI ITPH-
Be/leM CPaBHUTENbHBIN aHAJN3 KaHAWAATOB B CYIbH, T. €. JIUII,
HpEeTeHAYIONIMX Ha JOKHOCTD CYIIbU, UX MPOECCHOHABHBIN,
NPaKTUYECKUI YPOBEHb, IOTEHIIMAIBHYIO BO3MOKHOCTH (TOTOB-
HOCTB) K TIPOIIECCY OCYIIECTBICHHS TPABOCYIHSI.

Cynpsi Ipy MCTIONTHEHWM CBOMX TOJHOMOYMH, a TaKke BHE
CITyKObI JOJIKEH N30eraTh BCEro, 4To MOIJIO Obl yMaJIUTh aBTOPH-
TeT CyeOHOM BJIACTH, IOCTOMHCTBO CYJbY WJIM BBI3BAaTh COMHE-
HIE B ero 0ObeKTUBHOCTH, CTIPABEAIMBOCTH U OECIIPUCTPACTHO-
cru. Cyzbe 3amperaercs ObITh JeyTaToM, TPUHAIIeKATh K Ka-
KUAM-TTMOO MOTUTUYECKUM MapTHSAM U JBHKEHHSIM, OCYILECTB-

2! Mapxuncon C. H. 3akomsr Iapkuncona: Coopauk: Ilep. ¢ anrn. / Coct. u aBT.
npeauci. B. C. MypasbeB. M., 1989. C. 12.



JISITh MPEIPUHUMATEIbCKYIO IESITeTIbHOCTD, 4 TAKKEe COBMEIIATh
paboTy B IOKHOCTU Cy/IBH C JAPYrOM OIJIauMBaeMon paboTow,
KpOME Hay4HOU, NPENoAaBaTeIbCKOW, JIMTEPATyYpPHOU M WHOU
TBOPYECKON JIeATETbHOCTH >,

B nacrosimee Bpemsi aedctByoT 174 kBaindUKaMOHHBIE
KOJUIETuH cyjielt B cyobekTax Poccuiickoint @eneparmu. Vx mep-
BOOYEpETHON 3aiaderi Obula padoTa Mo OTOOPY KaHIUAATOB B
cynpy. KBamngukaimoHHBIMI KOJUIETHAMU CYJEH CyI0B OOIIein
IOPUC/IMKIINY, apOUTPAKHBIX M BOSHHBIX CY/IOB 3a 3 ronia 9 mecsi-
1eB paccMoTpeHo 11 272 marepuana no 3asABJIeHUAM KaHIUAA-
TOB, IIPETEH/IOBABIIIMX HA COOTBETCTBYIOILIUE TOJDKHOCTH CYIEH,
a3a 9 mecsnen 2000 r. — 5590; u3 Hux 41,8 % — 2218 marepua-
JIOB — T10 3asIBJICHUSIM CYJIel O Ha3HAYEHUH MX 0e3 OrpaHuYeHUsI
CpOKa MOJIHOMOYHHU.

3a 9 mecsnen 2000 r. B otHomeHuu 5106 npeTeHaeHTOB Ha
cyzerckue AoJKHOCTU (B ToM uucie 1700 cynei) KoJierusimu
OBUIM TaHBI TTOJIOKUTEIBHBIE 3aKJIIOUYEHM, a B OTHOLIEHUN 484
— OTpuULIaTesIbHbIE, B TOM YKCie B OTHOIIEHUH 7() JeCTBYIONIUX
cyneil. OCHOBHBIMM MPUYMHAMH OTKa3a KaHIWAaTaM Ha JIOJK-
HOCTH OBLTH CJIEAYIOITHE OOCTOATENbCTBA: OTCYTCTBHE HEOOXO-
JMMOT'O CTaka padOTHI IO IOPUINYECKON MPodhecCHr, HeJJoCTa-
TOYHbIE 3HAHUSI 3aKOHO/IATEIbCTBA, COBEPIIIEHUE B IPOIILTIOM TO-
pOYAIIero MOCTYIKa, OTPUIATEIHHO XapaKTepu3yoIllie JaHHbIe
10 TIPEKHUM MeCTaM padOThl, B OBITY, COCTOSIHUE 37I0POBbS .

22 Anewuna 1. Kannunar Ha nomxHocTs cynpt // 3akoHHOCTH. 2001. Ne 12. C. 28.
2 Kepebuos A. C HapyIIeHUIME CYIeICKOH STUKM MUPUThCS He OyieM: [3noxeHne



Ha 3acepganuu Ilpesuauyma Cogera cyneit P® B utone 2002
rofa ObLJT PACCMOTPEH, B YUCIIe APYTUX, BOIPOC O pe3yJIbTaTrax
9KCIePUMEHTA MO MCUXOAUArHOCTUIECKOMY 00CIIeJOBAaHUIO KaH-
JIM/IATOB HA JIOJKHOCTh CY/IbU M MEPCIEKTUBAX UCIOJIb30BaHMS
METOJIOB TICMXOJUArHOCTHKHU B KajipoBol padore ?*. [lcuxomua-
THOCTHKA B TEYEHHE MHOTHX JIET IIMPOKO MCIIONIB3YETCS B JIPY-
I'MX BEJIOMCTBaX, M HAKOIJICHHBII UMU OIIBIT IOKA3bIBAET, UTO
9TOT METO[] U3yUeHU s IMYHOCTU ONpaBabIBaeT ceds1. B cyneOHOM
cUcTeMe TIpH PadoTe ¢ KaJpamMu NCUXOJAMAarHOCTUKA He TIpHMe-
HSIETCsI, XOTSI HEOOXOIMMOCTh B 9TOM Ha3peJia.

[IpoBeneHuI0 3KCHEpUMEHTa MPEAIIECTBOBAIO HW3y4YEeHHE
VhpaBieHueM rocyapcTBEHHON CTy:KObl M KaJpoBOro odecrie-
YEHHsI BOBMOXHOCTH OCYIIECTBJICHUS TICUXOAUArHOCTUYECKOTO
o0cieoBaHus KaHAUJATOB HA JOIKHOCTh CYIbU (heliepatbHbIX
CYIOB OOIIEel IOPUCTUKIIMM U MUPOBOIO Cyabd B 87 CcyObek-
tax Poccuiickon ®eaepanuu (3a uckmodeHreM YeueHckoit Pec-
nyomku 1 HeHelikoro aBToHOMHOTO OKpyra). M3 monmy4yeHHoun
uH(pOPMAIINY CII/IYET, UYTO YUPEKICHHSI, CIOCOOHBIE OPraHN30-
BaTh MTPOBEICHUE MICUXOMArHOCTUYECKOTO 00CIeIOBaHU S, UMe-
otcsa B 84 cyobektax Poccuiickoit ®eneparnuun. Kak mpaBu-
JI0, 9TO HEHTPHI TICUXOJOTMYECKON AMArHOCTUKM MUHHUCTEPCTBA

noknana [Ipencenarens Beiciedn kBamigukanmoHHON Koyuteruu cyneit PO A. Ke-
pebuioBa Ha V BeepoccuiickoM che3ne cyaert // Poccuiickas octumms. 2001. Ne 1.

24 MocranoBnenne Ipesunuyma Cosera cyneit P® ot 26 uions 2002 r. «O pesysbTa-
Tax 3KCHEPUMEHTA 0 IICUXOJMAr HOCTUYECKOMY 00C/Ie/IOBaHMIO KaH/IU/IaTOB Ha JI0JIXK-
HOCTb CyZIbU ¥ NIEPCIEKTUBAX MCIOIB30BAHIS METOOB IICUXOIUArHOCTHKU B Kagpo-
BoWi pabote» // Poccuiickas octumusi. 2002. Ne 10.



BHYTpeHHUX Aen Poccuiickoit @enepanuu, MEIMIMHCKUE, HAYY-
HbIe ¥ 00pa30BATEINIbHbIE YIPEKICHUSI.

B Xxoze mpoBeneHMs SKCNIepUMEHTa KaHAWIaTaM Ha JIOJIK-
HOCTh Ccyaby BbigaHo 337 HampapieHuid. PaKTUUECKH TPOIILTU
oocnenoBanue 334 uenoBeka. Ba kanmupata B PecrnyOnuke
AJpiresi, cHavaja COIVIACHBIIKCH HA 00CJIeI0OBAaHUE, OTKA3AJINCh
3aTeM OT Hero 0e3 0ObsicHeHus puunH. B EBpeiickoil aBTOHOM-
HOW 00JIaCTW OJIMH KaHAWJAT U3 KaX[bIX TSATH, HAlTPaBJICHHBIX
Ha 00cJIeI0BaHNE, HE ABUJICS.

KoH(MpMMKTHBIX cUTyaIyii He BO3HUKAJIO, OTHAKO HEOOXO/u-
MO OTMETUTb, uTO B UyBarnckoii Pecryonuke u Hukeropopackon
00J1IaCTH CO CTOPOHBI OTAEBHBIX KaHIUAATOB OBLIO TPOSIBICHO
HEJOBOJILCTBO. BBICKa3bIBAaJIOCh MHEHHME, YTO B IICHMXOIMArHO-
CTUYECKOM 00CIIeIOBAHUHN HET HEOOXOIUMOCTH, YTO TIPOIIeAypa
HE BIOJTHE OOOCHOBAHHA M YHMKAET WX JIMYHOE JIOCTOMHCTRO.
JI1000IBITHO, YTO B TIOC/IEAYIOIIEM TICUXOIUAarHOCTUIECKOe 00-
CJIeIOBaHKe TI0KA3aJI0, YTO y STUX JIWI 3aHMKEHHBIN MHTEJUICKT,
COIMAJIbHAST HE3PEJIOCTh, HEJOCTATOUHBIN CAMOKOHTPOJIb, OTCYT-
CTBHUE aHAJIMTUIECKUX CITIOCOOHOCTEH, SMOIIMOHAIbHASI HEYCTOM-
YUBOCTh, Y3KUU KPYyro3op, HU3KU YpOBEHb KYJIbTYPHOTO pa3-
BUTHSI.

Hekotopele KaHIumaThl ObLTM OOECIIOKOSHBI HOBIIIECTBOM
IpoIieAypbl, HECMOTPSI HAa TO, YTO MOHUMAJIM HEOOXOIUMOCTD
ee MPOXOXkKAeHUs. Y YacTH KaHIWIATOB HAOJI0AIOCh YCTaHO-
BOYHOE OTHOIIIEHHE, TaK KaK KakJIOMY M3 HHMX XOTEJIOCh Mpej-
cTaBUTh ceOsl ¢ Haubojiee «IpaBUIIbHOW» CcTOpoHbl. B Capa-



TOBCKOH 00JaCTM IBa KaHaugata (KEHIIWHBI) MAaHUYECKH OT-
HECJIUCh K TIPOIIEype MCUXOIUArHOCTUIECKOTO 00C/IeIOBAHUSI.
Oxkazasiock, YTO ITO CBSI3AHO C BHICOKUM YPOBHEM TPEBOKHOCTH,
HEYBEPEHHOCTHU B CBOMX 3HAHUSIX U IEUCTBUSIX, SMOITMOHATILHON
HEYCTOMYMBOCTBIO, OTCYTCTBUEM TBEPIOM KU3HEHHOW MO3UIIUU.

Pesynmprartel  oOcnenoBaHvs 00O3HAYAINCH  CIEAYIOIIUMHE
(popmynupoBKamMm: «COOTBETCTBYET», «COOTBETCTBYET B OCHOB-
HOM», «COOTBETCTBYET UAaCTUYHO», «HE COOTBETCTBYET», «pe-
KOMEH[IOBAH», «YCJIOBHO PEKOMEH/IOBaH», «HE PEKOMEH/I0BaH»
WA «PEKOMEH/IOBAH B MEPBYIO OUEPeb», «PEKOMEHAOBAH B OC-
HOBHOM», «PEKOMEHJIOBaH YCJIOBHO», «HE PEKOMEHJIOBaH», a
TaK)Xe «IIPOTUBOMOKA3aHUI K 3aUUCIICHUIO Ha TOJKHOCTh HET»,
«TIPH 3QYMCJICHUU Ha JOJKHOCTD CYIbU YUUTHIBATH TUYHBIE OCO-
6eHHOCTH» . Hy’KHO OTMETUTB, UTO CY/IbM BUKTHMHBI IO JIOJIKHO-
cru. [lonoxenue ycyryoinsiercsi, Koraa B CHIy JIMYHOCTHBIX Ka-
YeCTB KaHAUJaTa Ha JOJKHOCTh CY[bU, BOSHUKAIOT MPOOJIEMBI.
[TosTomy nepeueHb BOIPOCOB JOIKEH ObITh PACIIUPEH B YaCTU
MPOrHO3MPOBAHUSI IMYHOCTHOW BUKTUMHOCTU KaHAUATA.

[onnas ungopMarys o pe3ysbrarax 00caeJOBaHuUs MOTyYe-
Ha TOJIBKO B OTHOIIeHUM 223 kaHauaaToB. M3 3Toro yucia mno
NEPBOH IKaJle OLEHKU JIMYHOCTEeW KaHAWOATOB: COOTBETCTBYET
TpeboBanusam nipodpeccuu 41 karmupar (18 %), cOOTBETCTBY-
10T B OCHOBHOM 89 (39,9 %), COOTBETCTBYIOT YaCTUYHO (Ipymia
pucka) 69 (30,9 %), ne coorBercTByOT 24 (10,8 %)%.

23 [MeuxomarHocTUUeckoe 006C/eI0BAHNE KAHMIATOB Ha JOKHOCTD cynou // Poc-
curickag octanms. 2002. Ne 10.



[TpoBeneHHbIN SKCIIEPUMEHT TOATBEPAUII 11e71eCO00Pa3HOCTh
UCTIOJIb30BaHM S TICUXOIMArHOCTUKH TIPU OTOOpE KaHIU/IaTOB Ha
JOJKHOCTD CYJIbU, UTO TIOITBEPIK/AAETCSI MHEHHUEM He TOJIbKO CO-
OTBETCTBYIOIIUX CYA0B, opraHoB CyneGHOro ienapramenTa u cy-
JEMCKOro cOOOIIECTBa, HO 1 TIO3UIIMEN CaMHX TIPETEHICHTOB Ha
JOJKHOCTb CY[IbH, KOTOPBIE B IIEJIOM MO3UTHMBHO OTHECIUCH K
9TOMY METOJy UCCJIEIOBaHUSI INYHOCTH.

B crienyanbHON nuTepaType BBICKa3bIBAETCSI MHEHHE O TOM,
4TO YCUJIEHUE TapaHTUH COLMAIBHOTO W TPABOBOTO KOHTPOJIS
HaJl (POPMHUPOBAHMEM CYAEUCKOrO KOpITyca U JAEATEIBHOCTBIO
Cyllell IO OTMPAaBJICHUIO MPABOCYUsI BO3MOXHO TMPU MOBBIIIIE-
HUM TpeOOBAHU, MPEIbSABISIEMbIX K KAaHIUIaTaM Ha JI0JKHOCTD
CYIIbU, KOTOPbIE JIOJKHBI OBITh U3MEHEHBI IyTeM BBEJICHUSI 00s1-
3aTEJBHOTO KOMILJIEKCHOTO MEIUIIMHCKOrO (TICUXO(U3HONIOTU-
YecKoro) oocaeoBaHusl KaHJU1aTOB Ha TOJDKHOCTh cyfen 2°.

OnHUM U3 HaMpaBJIeHUI peastn3aly CyaeOHO BIACTH SIBJISI-
€TCsl OXpaHa MPaB U 3aKOHHBIX MHTEPECOB YeJIOBEKa U Ipakia-
HUHA, COOCTBEHHOCTH, OOIIECTBEHHOTO TIOPSIIKA U OOIIECTBEH-
HOW 0e30MacHOCTH, OKpYXalolleld cpepl, KOHCTUTYITHOHHOTO
CTpOs1, MHUpa U OE30MaCHOCTH YeJIOBEUECTBA, a TAKKe MpeIyIpe-
KJeHue npectyruieHnit. OCHOBHBIE HATPABJIEHUS U 33/1a4d CY-
NeOHOU BJIACTH 3aKPEIUISIIOTCS B PA3JIMYHBIX (peepabHbIX 3a-
KOHaX, PeryJrpyIolux OOMEeCTBEHHbIE OTHOIIIEHHS, BOSHUKAIO-
IIMe B CBSI3U C COBEPILIEHUEM MPECTYIJICHUS UM HATTUYUeM 00

2 Mapuna O. A. Cyz kak opras cyaeOHol BiracTi: ABToped. IuC. ... KaH. I0pul.
Hayk. M., 2001. C. 11.



9TOM CBUJIETEILCTBYIOIINX CBEICHUI. 3HAYMMOCTD 3a/1a4, CTOsI-
MUX Tepes CyaeOHOW BIIACTHIO, ONpENeNseT U BaXHOCTb oOec-
TieYeHu 1 HOPMaJIbHOM JIeSITeIbHOCTH TOCYJapCTBEHHBIX OPTaHOB
¥ JIMII, OCYILECTBIISIONIUX IPABOCYAUE, HEJJOMYCTUMOCTb ITPOTH-
BOIPABHOIO BMEINATEIbCTBA B KAKOW ObI TO HU ObUTO (hopMe B
3Ty AEATETbHOCTb.

Be3omnacHele ycnoBUst pabOTHI SBJISIOTCS HEOOXOAMMBIM YCIIO-
BUEM JIESITEJIbHOCTU HE TOJIbKO OPraHOB MPaBOCYIusl, HO U BCei
CUCTEMBI MPABOOXpaHUTEbHBIX opraHoB Poccuiickoit denepa-
u. B onpeneneHHoi cTenenn nx oOecreveHrne peryanpyercs
OCHOBHBIMU HOPMaTHBHBIMH aKTamu >’

Mexy Tem, TO pe3y/ibTaTaM MPOBEAEHHOT0 HaMU aHKETHU-
poBanusi 62 % cyneit Pecriyonmiku Komu cumraor, uyto 3akoH
«O rocyIapcTBEHHOM 3allUTE CYHEH...» HE JEUCTBYeT, a 44 %
OLICHWJIV CBOIO CYIEWCKYI0 O€30MacHOCTh KaK HEIOCTaTOuHYI0 8.

Y Cwm, Haripumep, PepepasibHblii 3akoH «O0 OnepaTHUBHO-PO3BICKHOMN AESTENBHO-
cti» ot 12 aBrycra 1995 r. Ne 144-®3 (pexn. ot 30 mexadbps 1999 r.). punsar I'] C
P® 5 momns 1995 r. ¢ w3m. u mom. ot 30 gexadpst 1999 r. Ne 225-®3; ot 5 sHBaps
1999 1. Ne 6 — @3; or 21 mrons 1998 r. Ne 117-P3 (pea. 30 mapra 1999 r.); or 18
nionA 1997 r. Ne 101-d3 // C3 P®. 1995. Ne 33. Cr. 3349; Poccuiickas rasera. 1995.
18 aBr. 3akoH PP «O mumuum» ot 18 ampenst 1991 r. Ne 1026-1 (pen. ot 6 nexad-
ps 1999 r. Ne 209-®3; ot 31 mapra 1999 Ne 68-P3; or 15 uona 1996 r. Ne 73-03;
ot 25 mons 2000 r. Ne 105-93 // Bemomoctu CH/L u BC PC®CP. 1991. Ne 16. Cr.
503. 3akon PP «O ¢enepanbHbIX Opranax HaJOroBOW MOMMLMU» OT 24 uioHst 1993 r.
Ne 5238-1, ¢ w3m. u jon. ot 17 nekadps 1995 r. Ne 200-D3; ot 24 nexkabps 1993
Ne 2288 // Bemomoctu CHJL 1 BC P®. 1993. Ne 29. Cr. 1114; Poccuiickast razera.
1993. 15 uio11 1 HEKOTOPBIE APYTHE.

%8 31ech 1 HasIee HCIIONB30BAHBI PE3y/IBTATE IPOBEICHHOO ABTOPOM AHKETHPOBA-
HuA cyaed Pecrryomikn Komu B nepron 2000-2003 rr. B onpoce ywyactBoBamm 76 cy-



Cyapy OATBEPANIIN HAJTMYKE B CYJICOHBIX CTaAUAX (DaKTOB IPO-
TUBOINPABHOIO BO3AEUCTBUS Ha mortepneBux (35 %), a Takxke
ceugerenen (40 %). Hecmotpst Ha TO, uTO 48 % cynen oTpulia-
10T (paKThl TPOTUBOIPABHOIO BO3AEUCTBUS HAa HUX, 16 % Bce ke
TIOATBEPIVIA HAJTMIKME TaKUX (PAKTOB B OTHOIICHHWH ceOs1 TUOO
JIPYTUX CYIEH, U TOJILKO 9 % OTMETW/IM UX KAK €IMHUYHBIE.

B Hactosiiiiee BpeMsi Bce ocTpee Ha3peBaeT MOTPEOHOCTh B
3akoHax o BepxoBHom Cyae P®, o cymax oOmieill 10pucIuK-
LIUM, O TOCYIAPCTBEHHOM 3allUTe MOTEepPHEBIMX, CBUIETENEeN 1
APYTUX JIMI, COOEUCTBYIOMIMX CyIONpou3BOACTBY. HeoOxomu-
MOCTb YCKOPUTH (DOPMUPOBAHUE 3aKOHOATEIbHOM 0a3bl TUKTY-
ercst wieHcTBoM Poccuu B CoBere EBporibl U mpU3HaHWEM Ha-
el crpaHor oOs3aTenbHON IopucauKimyu EBpomneiickoro cyna
M0 TpaBaM 4YeJIOBeKa. 3a MOCJEIHUE TOfIbl COCTaB CYHEMCKOIro
KopIyca OOHOBWJICSI TIOUTH HarojioBMHY. Ha cMeHy cyabsaM co
CTaXeM W OIBITOM TPUIILTA MOJIOIbE, HE UMEIOIe HEOOXOIU-
MOW TMPAKTUKH, YeM OOYCJIOBJIEHO HEMAJIoe KOJIMYECTBO Cyeo-
HBIX OIMMOOK, IOTOMY padOTa ¢ KaapaMu JOJKHA CTaTh MPUO-
puteTHO. Hasex bl Ha yKperyieHue CydercKoro Kopryca CBs-
3bIBAIOTCSI C COBEPILECHCTBOBAHMEM OTOOpa KaHIWAATOB Ha Cy-
JIENCKHE NOJIKHOCTHZ,

[IpecTymHble NOCATaTe/IbCTBA HA HE3ABUCUMOCTD U HEMTPUKOC-

nei (u3 120). Beero 6bu10 omporieHo 6oiee 1500 yenosek (cyner, cienoBaresiei mpo-
Kypatypbl, pabotHrkoB MBI, @®CB, oriepaTuBHBIX paOOTHUKOB, aIBOKATOB, TPaXKIaH,
OCYX/IEHHBIX, HECOBEPILIEHHOJIETHUX ).

2 Jle6eoes B. Pacmmpenue 1octymna K nMpaBoCyMIO — OJJHA U3 LieJiel CyneOHoM pe-
(opmni // Poccmiickas octunms. 1999. Ne 9.



HOBEHHOCTh Cyj/iel, padOTy OpraHOB roCy/1apcTBa U JIUII, HETo-
CPEACTBEHHO COACWCTBYIOLIMX CYLy B BBIIIOJIHEHUH €I0 OCHOB-
HBIX (DYHKLIMH, MTPETIATCTBYIOT PACC/IEOBAHUIO, PACCMOTPEHMIO
Y pa3pelleHHIo YTOJOBHBIX U IPaXJAaHCKUX JIeN, e 00 aMUHU-
CTPATUBHBIX NIPABOHAPYIICHUSIX, UCTIOTHEHUIO CY/IeOHBIX pele-
HUil. KoinuyecTBo MpOTUBONPABHBIX MOCATATENbCTB B OTHOLIE-
HUM JIOJDKHOCTHBIX JIML, BEIYHIUX TPOM3BOACTBO MO YTOJIOBHBIM
JelaM, YBEeJIMUMBAETCsl ¢ KaXAbM rofoM. OcobeHHO OcTpo 3Ta
npo6emMa MposIBIISETCS B YTOJIOBHOM CY/IOIIPOU3BOJICTBE, KOT/Ia
IIPOTUBOINPABHOMY BO3JEMCTBUIO NMOABEPraloTCs KaK JOJKHOCT-
HBIE JIMI]A, OCYILECTBIISIONIME IPABOCYAUE (CYIbH, ITPOKYPOPHL,
CJIEIOBATENU U Jp.), TaK U JIMLIA, CONENUCTBYIOIINAE UM B YCTAaHOB-
JIEHUY UCTUHBI (ITOTEPIIEBIINE, CBUICTEM U TIP.).
3aKoHOAATEIb, B YACTHOCTHU COIO3HBIM, PAHEE HA paccMaTpu-
BaeMyIo MpodyemMy obparian HegoctatouHoe BHUMaHue. Otede-
CTBEHHBIE yUEHBIE-TIPOLIECCYAIUCThl YKA3bIBAIOT HA OTCYTCTBUE
10 90-X IT. Kakux-TM00 HOPMATUBHBIX AaKTOB M CHEIMAIbHBIX,
Y3KO HAITPABJIEHHBIX MCCJIEJOBAHUM, MOCBAIICHHBIX 3allUTE U
0e30MacHOCTH YYaCTHUKOB YrojloBHOro mporecca®®, 12 uioHs
1990 r. 6bu1 puHAT 3akoH CCCP «O BHeceHUU W3MEHEHUH 1
JornoiHeHui B OCHOBBI YTOJNOBHOTO cygorpousBojacTBa Coio3a

CCP u cowo3Hbix pecriyonuk»3!. OH BHeC B CT. 27! MPUHIUTTU-
AJIBHO BAXHOE IOJ0KEHUE 00 00A3aHHOCTU JIOJKHOCTHBIX JIAIL

30 3aiiyes O. A. TocynapCTBeHHasl 3al11Ta yYaCTHUKOB YTOJIOBHOTO Iponecca. M.,
2001. C. 72-73.

31 Benomoctu CHJL u BC PCOCP. 1990. Ne 26. Cr. 495.



nporiecca MPUHUMATh MEpPBl K OXPaHe JKU3HH, 3/I0POBbsI, YeCTH,
JOCTOMHCTBA M MMYIIIECTBA 3AIUIIASMbIX JIUIT IPH HAJIMYUH J10-
CTaTOYHBIX JIaHHBIX 00 UMEIOINEHCs yrpo3e.

[TpobGneMaTHYHOCTh pean3aluy TOM MO3UTUBHON IMTPABOBOM
HOPMBI COCTOHUT B TOM, YTO XapakTep Yrpo3bl OrpaHUYUBAETCS
CTpOTO OIpe/ieJIeHHBIMU paMKamMu (YOUICTBO, MPUMEHEHHE Ha-
CWIHSI, YHUUTOXKCHUE WIM TIOBPEXkKJICHUE UMYIIECTBa). Mexy
TEeM Yallie BCero XxapakTep MpOTUBOMPABHOIO BO3/IEHCTBUS B OT-
HOIIIEHUH CYOBEKTOB MPOoIIecca 3aKTI0YAETCsl B HEOMPeIe/IEeHHO-
CTH CaMOM yIpo3bl (HaIpuMep, «IOLyMa O CBOMX JIETX, O CBO-
€M 3/10pOBbE» U T. 11.). BO3eficTBIE YaCcTO HOCUT 3aByaJIMPOBaH-
HBI XapakTtep. Kpome Toro, cnocodbl © MeTOabl BO3/IEHCTBUS
Ha CyOBEKTOB YrOJIOBHOT'O IPOIIECCa MOTYT BOOOINE HE TMOra-
JaTh TIO71 JIEMCTBHIE YTOJOBHO-HAKA3yeMoro JIestHusI (HarpuMmep,
3a CBUJIETENIeM, WAYIIMM TI0 YIIUIIE JOMOM, IIOCTOSTHHO CJIeyeT
Ha MaJIOi CKOPOCTH aBTOMAIIIMHA C 3aTEeMHEHHBIMUA OKHAMMU ).

B nauasie 90-x rT. OCHOBHBIE MPOOIEMbl oOecrieueHust 0e3-
OIMACHOCTH B YTOJIOBHOM IPOIIECCE OTPaXaIUCh B MEPUOIIYE-
ckoil mevary. [lozxke B momkoMuTeTe MO CyneOHOI pedopme u
komurtete 1o 6e3omnacHoctv ['ocynapcrBeHHoit dymbl denepab-
Horo CoOpanust Poccuiickoit depeparun pazpadarsiBasics 3aK0-
HOITPOEKT 10 Mepam oOecrieueHnsi 6e30MacHOCTH 1 3aIUTHI CBH-
JeTesield, OTepHeBIINX U APYTUX JIUII, COAEHUCTBYIONIUX MTPaBO-
cynuio*?, TIpoekT copepsxan nepedyeHb CyObeKTOB U OOBEKTOB 3a-

32 Mocranosnenue T ocymapctBeHHOH [Iymbr ®enepamsHoro Cobpanus PP ot 14
Mas 1997 r. «O ®epepaiibHOM 3akoHe «O rocyaapCTBEHHOH 3alliTe OTEPIEBIINX,



IIUTHI, OCHOBHbIE MEPBI 110 e¢ 00ECTICYEHUIO, OTHAKO OH HE MpHU-
HAT JIO CUX TOp™.

Bo Bropoit nonoBuHe 90-x IT. B 00nactu odecreyeHus 6e3-
OINACHOCTH ¥ 3alUThl Pa3IMYHbIX CYOBEKTOB yrOJIOBHOIO MPO-
M3BOJICTBA MOSIBUJIMICh HOBBIE HAYYHBIE HCCIIEIOBAHUS >, YueHble

CBUJIETEJICW U JIPYTUX JIMII, COAEHCTBYIOIIMX YTOJIOBHOMY CYyAONpPOU3BOACTBY» // C3
P®. 1997. Ne 21. Cr. 2433; B®C Pd. 1997. Ne 16. Cr. 732.

322 mapta 1995 r. ocHoBHBIE NOIOXEeHUA poekTa 3akoHa PP «O rocynapcrsen-
HOM 3aIIyTe CBIJETeNel, HOTepHEBIIIX U IPYTHX JIUL, CONEHCTBYIOMINX IIPABOCY/IHIO»
OBbUIM BKJIIOUEHHI B (hefiepabHOE 3aKOHOATENbCTBO, PETY/IUPYIOIIee roCyIapCTBEH-
HYIO 3allUTYy CyAeH, JOJDKHOCTHBIX JIML,, KOHTPOJMPYIOIMX U MPAaBOOXPAHUTEIbHBIX
OpraHoB.

3% Cwm. Hanpumep: Axpamxooddcaes b. T. ObecriedeHre MpaB ¥ 3aKOHHBIX HHTEpe-
COB TIOTEPIIEBIIET0 HA MPEIBAPUTETLHOM CIAeACTBUM: [uC. ... KaHA. 10pul. HayK. M.,
1992; Zaiiyes O. A. Teopus ¥ MpaKTUKA y4acTUsI CBUIETENSI B YTOJOBHOM IIpOIIECCe:
Huc. ... kaua. opud. Hayk. M., 1993; Muneesa I'. I1. YTon0BHO-IIpaBOBasl OXpaHa
cBUJETeNs U noTeprieBiero: Jluc. ... kaHa. opuj. Hayk. M., 1993; Basunosa JI. B.
Oprasu3aloHHO-IIPABOBbIE MPOOIEMBI 3AIUTHI KEPTB MPECTYIUIEHUH (110 MaTepua-
JlaM 3apyOexHON HpakTuku): JJuc. ... KaHa. opua. Hayk. M., 1995; Tuxonos A. K.
VToJ0BHO-TIpOLIECCyaIbHBIE MEPHI 00eCTIeYeHHsT YeCTH, JOCTOMHCTBA 1 JIMYHON Oe3-
OIACHOCTH TMOTEpPIIEBIIIEro u ceuaerens: [uc. ... kaun. opua. Hayk. M., 1995; Bpycru-
uwir JI. B. TIpaBoBoe obecrieyeHre 6e30MacHOCTH JIUIL, CONEHCTBYIONHMX YTOJIOBHOMY
NpaBoCyauIo, B ycnoBusix Boopyskennsix Cuin Poccuiickoit @enepauuu: [Juc. ... KaHm.
1opufl. Hayk. M., 1997; FOnycoe A. A. ObepexeHne y4aCTHUKOB YTOJIOBHOTO TIpoLiecca
1 ux omoxHux: Juc. ... kaHm. opun. Hayk. H. Hoeropon, 1998; 3aiiyes O. A. Obecne-
YeHre 0e30MMacHOCTH YYaCTHHKOB YTOJIOBHOTO TIpoliecca Mo JejlaM OpraHI30BaHHOM
npectynHoctd. M., 1994; I]epoa C. I1., 3aiiyes O. A. ObecrieyeHNe TUYHBIX, UMY-
IIECTBEHHBbIX Y MHBIX IpaB MOTEPIEBLUIMX U CBUIETENEH Ha NpeJBapUTEIbHOM Clle]-
crBun. M., 1994; Jemuoos H. @. TIpodnema mpaB 4yenoBeKa B POCCHUICKOM YTOJIOB-
HOoM mpouecce. M., 1995; 3aiiyes O. A. TIpaBoBble OCHOBBI 1 IPAKTUKA OOeCIIeUeHHUSI
6€30MaCHOCTH yJacTHsI CBUZIETENs Ha MpeJBapuTeIbHOM criecTBid. M., 1995; 3aii-
ues O. A. TeopeTryeckre 1 ITPaBOBBIE OCHOBBI TOCYIAPCTBEHHON 3aIIUTH yIaCTHUKOB



npejyiarajiv pa3jivuHble MyTH peau3aliyd HOpM 1o odOecrieve-
HUIO O€30MACHOCTH U 3aIIUTE JIMIHOCTH B YTOJIOBHOM CYIOIPO-
W3BOACTBE.

OJ1HO M3 HECOBEPIIIEHCTB 3aKOHOIATEIbHON TEXHUKH COCTOUT
B OrPaHUYEHUH KPYTa 3alUIIAEMbIX JIMII TOJIbKO MOTEPIEBIINM,
CBUJIETEJIEM WM JIPYTMMH YUYaCTBYIOIIUMHY B Jiesie JIUIaMH, a
TaK)Xe MX CeMbsIMU WM ONMM3KUMHU pojcTBeHHUKamu. Corac-
HO 3TOMY TEPEYHIO, MO JEUCTBUE Mep O0e30MacHOCTH He TOJI-
najganT OJM3KHE JIUIA, KOTOPble He HAXOAATCS B POJACTBEHHOM
CBSI3U C CYOBEKTOM ITpoIiecca, OHAKO JOPOTH €My B CHIIy MO-
PaJIbHBIX, HPABCTBEHHBIX, JYXOBHBIX HauyaJl 4eJIOBEYECKOU MPH-
ponsl. Kpome Toro, y rocyiapCTBeHHbIX OpPraHOB HET OCHOBAHHIA
JUTsl TIPUMEHEHHUST Mep Oe30MacHOCTH MPU OKa3aHWU IIPOTHUBO-
MIPABHOT'O BO3/IEMCTBUS HA JIUIIO, 3asIBJISIONIEe O MPECTYIUICHUH,
a TaKkKe Ha TOoI03peBaeMoro, 0OBUHSIEMOT'0, KCIIEPTa, TMOHSITO-
ro, CrielMancTa u ap. Mexay TeMm cyvau OKa3aHHsl IIPOTUBO-
IIPAaBHOI'O BO3/ICHCTBUS HA STHUX JIMI[ OTHIONb He peaku. U xors

1
B CT. 27 yCTaHaBJIMBAJIOCh IPUMEHEHHE MPEeyCMOTPEHHBIX 3a-
koHonatebcTBOM Coto3a CCP u cO03HBIX pecnyOIMK Mep 3a-

yromnosHoro npouecca. M., 1997; Kapuyes A. A. Obecniedenne 6e30MaCHOCTH OT YTPo3
co cTopoHH ipectyrHocT. M., 1997; Bpycruuypin JI. B. IIpaBoBoe obecrieuenue 6e3-
OMACHOCTH JIULI, COAEHCTBYOIIMX YIOJIOBHOMY npaBocyauio. M., 1999 u np.

3 Cwm., Hanipumep: Kawenoe B. I1. VIHCTUTYT CyneOHOW 3aIlUTBI TIPaB U CBOOOM
rpaxk/iad u cpeictsa ee peanusauuu // ['ocynapcrBo u npaso. 1998. Ne 2; Mapmuin-
uuk E. I'., Paodvkoe E. I1., IOpuenxo B. E. OxpaHa IpaB U 3aKOHHBIX MHTEPECOB JIMY-
HOCTH B YTOJIOBHOM cyaornpousBozacTse. Kunes, 1982; Boaoouna JI. M. Mexannszm
3alIUTHI NIPaB JJMYHOCTH B YTOJIOBHOM Mporecce. Tiomens, 1999 u np.



HIUThI, BECh KOMILIEKC COOTBETCTBYIOLIMX HOPMATUBHBIX aKTOB,
HAMPaBJIEHHBIX HA PEAU3AIIUI0 STOTO MPUHIUIUATIBHOTO MOJIO-
KEHUs1, TPUHST He ObLI.

Kak ormeuaer JI. B. BpycHulipiH, OTChUIKa K JEUCTBYIOIIE-
My 3aKOHO/IATEJIbCTBY CBOJMJIACH K YKA3aHUIO HAa U3BECTHBIE Me-
Pbl MaTepUAILHOTO MPaBa, a TAKXkKe Ha SIBHO HEIOCTATOUHBIE Me-
pbl 6€30MaCHOCTH MPOIIECCYATLHOTO XapaKTepa, yCTaHOBJICHHbIS
YKa3aHHbIM 3aKOHOM:

1) 3akpeITOE CcynebHOe pa3OMpaTesbCTBO B CIyYasX, «KOrjaa
TOro TpeOYyIOT UHTEPECH OOecTieueH s Oe30MaCHOCTH MOTePIeB-
111eT0, CBUJIETEJ IS UJIU IPYTUX YYaCTBYIOIIUX B JIeJie JIUII, a TAKXKe
YJIEHOB UX CeMel UK OU3KUX POICTBEHHUKOB» (CT. 12 OCHOB);

2) mpociyIlMBaHue MeperoBOpoB, BEAyIIUXCs C TesiepOHOB
WIN IPYTUX MEePErOBOPHBIX YCTPOMCTB MOTEPIIEBIIETO UM CBU-
JeTeNsl, «[IPU HAJTMYUY YTPO3bl COBEPITICHUS] HACUIINSI, BBIMOTa-
TEJILCTBA WM IPYTUX MPOTUBOMPABHBIX JIEHCTBUM B OTHOILIEHUU
TIOTEPIIEBIIIErO WM CBHJCTEIS O 3asIBJICHUIO THX JIMIL OO ¢
UX COMIACHS C CAHKIUM MPOKYpOpa WU IO OINPEIesIEHUIO Cy-

Ja» (4. 2 CT. 351 OcHoB)*®,

BHecenvie BblenepeyrcieHHbIX u3MeHeHuil B OCHOBBI yTo-
JIOBHOT'O CYJJOITPOM3BOJICTBA HOCHJIO CKOpee JIeKIapaTUBHBINA Xa-
pakTep®’, MO-CKOJNIbKY He Haiuio cBoero otrpaxeHus B YIIK
PC®CP u He uMesIo JOCTaTOYHO pa3pabOTaHHOrO MeXaHW3Ma

36 Bpycruypin JI. B. TIpaBoBoe obecrieueHre 6e30MacHOCTH JILI, CONEUCTBYIOIIIX
yrojnoBHOMY npasocyauio. M., 1999. C. 12.

37 3a UCKIIIoUeHeM PacCMOTPEHUA [I€JIa B 3aKPbITOM CyII66HOM 3aCCoaHUN.



MIpUMEHEHHS STUX B [1eJI0OM TO3WTHUBHBIX HOpM. Ha Hamr B3risi,
B TEPBYIO0 OYepe/b 1eJecO00pa3HO YCTAHOBUTH CY/IEOHBIN KOH-
TPOJIb WJIM TIPOKYPOPCKUI HAA30p 3a MPUMEHEHHeM Mep Oe3-
OIMAaCHOCTH, ITOCKOJIbKY, KaK IMOKa3bIBaeT IMPAKTHUKa, UMEHHO pac-
IIMPEHrE KOHTPOJIBHBIX (DYHKINI CyAa B JOCYAEOHBIX CTAAMSIX
CIOCOOCTBYET 00ECHEeUYEHHIO TPaB M 3aKOHHBIX WHTEPECOB TIO-
JI03peBaeMbIX, OOBHHSIEMBIX U MOTeprieBIUX 8. CrieayeT yunThl-
BaTh, UTO «CYJAEOHBIA KOHTPOJIb B CUJIY MPUCYIIMX €My MPaBo-
BBIX CBOMCTB (IPU3HAKOB) SIBJISIETCSI CAMOCTOSITeNIbHOW (hOpPMOK
OCYIIECTBIICHHS TIPABOCY/IUsI B c(pepe YrOJOBHOTO CYIOIPOU3-
BOACTBa»*. Bmecte ¢ TeM, HEOOXOIMMO OTMETUTh, UTO Mapa-
JIeTbHOE JISMCTBUE MPOKYPOPCKOrO Haa30pa, CyAeOHOro W Be-
JOMCTBEHHOTO KOHTPOJISI YpeBaTO CHIKEHMEM KauecTBa 0Oec-
niedyeHnsi Oe30MaCHOCTH 10 MPUYKMHE PACHIMPEHUs] Kpyra JIMII,
MOJTYYAIOIINX JIOCTYN K KOH(PUISHITUATIBHOW MH(MOPMAIVH, T10-
CJIEIYIOIIEero BO3MOXKHOTO PaclpoCTpaHEHU S U Tiepejauu ee JIi-
11aM, UMEIOIUM HaMepeHHe OKa3aTh MPOTUBOIPABHOE BO3CH-
cTBHE Ha 3amuiaemoe auio. CiegoBare/ibHO, HEOOXOAMMO B 3a-
KOHOJIATEJTLHOM MOPSIIKE OTPAaHUYUTD KPYT JIAIL U OPraHOB, UMe-
I0IUX MPaBO Ha AOCTYN K KOH(UACHIIMAIbHONW MH(pOpMaIyu,
CBA3AHHOUN C OoOecredeHrueM OE30ITaCHOCTHU 3allUIIAEMBIX JIAIL]

38 WNHCTHTYT CcyneGHOro KOHTPOJS B CTaWM IPEABAPHTENBHOTO PACCIIeOBAHUS
HEKOTOpBIC aBTOPHI ITOJBEPraloT He COBCEM OOOCHOBAHHOMY COMHEHHIO (CM., HAIIpH-
Mep: Koaokonos H. A. CyneOHbI KOHTPOJTb B CTa[UU MPEABAPUTENILHOTO PACCIIe/IO-
BaHUsA: peajibHOCTb U nepcnekTuBsl // Tocynaperso u npago. 1998. Ne 11. C. 31-39.

3 Koemyn H. H. CyneOHBIII KOHTPOJb B YTOJOBHOM CYIOIPOM3BOACTBE Poccuu.
H. Hosropoxa, 2002. C. 27.



B YTOJIOBHOM CyAOTPOU3BOCTBe. [IpearnouTuTeIbHbIM SIBIISETCS
YCTaHOBJIEHHE TOJILKO MPOKYPOPCKOTO HA/I30pa, TaK Kak obec-
nieyeHre Oe30MacHOCTH 3aIUINASMBbIX JIUII, KaK OOBIYHO TTPUHSI-
TO CUUTATh, — IPEPOraTUBa rOCYIAPCTBEHHBIX OPraHOB OOPLOBI
C MPECTYITHOCTHIO, K KOTOPBIM, B YaCTHOCTH, OTHOCSTCSI OPraHbl
npoKyparypel. Ha cyn He Bo3naraercsi OCyIecTBIeHue moa00-
HOUW OOSI3aHHOCTH, €My He CBOWCTBEHHO BBIIIOJHATH JACHCTBUSA,
NpsIMO He CBsI3aHHbIE C (PYHKIIMEH pa3pelieHus: yroJoBHOIO Je-
na.

[locne BHECEHUS M3MEHEHUH U IONOJIHEHUH B OCHOBBI yro-
JIOBHOTO CY/IONPOM3BOJICTBA OOSI3aHHOCTh TPUHATHS MeEp IO
oOecrieueHnI0 Oe30MacCHOCTU HEKOTOPbIX CYOBEKTOB YTrOJIOB-
HO-TIPOIIECCYaIbHOM JIesITeTbHOCTY ObliIa BO3JIOJKEHA Ha MPaBo-
OXPaHUTEJIbHbIE OPTaHbl.

Tak, B m. 24 ct. 10 3akona PC®CP or 18 anpens 1991 r.
«O mummn»* Obl1a ycTaHOBJIEHA ee OOS3aHHOCTb «IPUHU-
MaTh MPEAyCMOTPEHHbIE 3aKOHOM MEpHI [0 OXpaHe MOTepIeB-
IIMX, CBUJIETENIe U IPYTUX YYACTHUKOB YTOJIOBHOIO IPOLIECCca,
a TaK)Xe YICHOB MX CeMel M OJM3KUX, eC/U 370pPOBbEe, KU3Hb
WM UMYIIECTBO JIaHHBIX JIMII HAXOAATCS B OMACHOCTU». 3aKOH
PC®CP or 13 mapra 1992 r. «O6 onepaTMBHO-PO3BICKHOM J1e-
sarenpHOCTH B Poccuiickoit @enepanmu»*' (1. 6 c1. 12) 0053b1-

40 Benomoctit CHJT u BC PCOCP. 1991. Ne 66. Cr. 503.

H denepanbHblii 3aKk0H 0T 13 Mapta 1992 1. Ne 25061 «O0 onepaTHBHO-PO3bICKHOM
neatenpHocTH B Pocemiickoit ®enepauun» // Benomoctu CHIL PP u BC P®. 1992.
Ne 17. Ct. 892; Poccwmiickast razera. 1992. 29 anp. BriocneactBun ObUT IPUHST HOBBIHA
denepanbHblii 3akoH oT 12 aBrycra 1995 r. Ne 144-®3 (pen. ot 30 nekabps 1999 r.)



BAET OPraHbl, OCYIIECTBIISIONINE 3Ty NEeSATEeTbHOCTDb, COIEHCTBO-
BaTh OOECIEYCHUI0 JIMYHON Oe30MacCHOCTU, COXPAHHOCTH UMY-
IIECTBA YYaCTHUKOB YTOJIOBHOTO CY/IONPOM3BOJICTBA, YJIEHOB UX
ceMel, OJIM3KUX OT MPECTYMHBIX M UHBIX MTPOTUBOMPABHBIX IM0-
csiratenbeTB. 20 anpenst 1995 r. 6bu1 npuaAT 3akoH «O TOCy-
JapCTBEHHOM 3allUTe CYJeH, TOKHOCTHBIX JIMII TIPABOOX PAHU-
TEJIbHBIX ¥ KOHTPOJIMPYIOIIUX OPraHOB», KOTOPBIA TaKke IMocyie-
JOBaTeIbHO 0OSI3bIBAJI TOCY/IAPCTBEHHBIE OPraHbl U JOJIKHOCT-
HBIX JIAI IPUHUMATh MEPHI K 00eCreueHnI0 Oe30MacHOCTH JINY-
HOCTH, BOBJIEKAEMOM B c(pepy MPOU3BOJICTBA 10 YTOJIOBHOMY Jie-
JIy WM B CBSI3U C COBEPILICHUEM TTpecTyIuieHus*>. B aToM xe Ha-
npaBJieHUH ObLT pa3paboTaH MPOeKT 3akoHa «O rocynapcTBeH-
HOM 3aIluTe TOTEPHEBIINX, CBUAETENIEH U JAPYruX JIUI, COen-
CTBYIOIIIUX YTOJIOBHOMY CYJONPOM3BOACTBY» +*. B 3akone P® ot
21 mons 1997 1. «O cyneOHBIX mprcTaBax»* mpemycMoTpeHa

«O0 orepaTuBHO-PO3BICKHON AesiTenbHOCTH B Poccniickoin ®enepanun». [puasat I'T
®C Poccuiickoit Peneparyu S utons 1995 r. (B pen. ot 30 mgexadpst 1999 r. Ne 225-
®3; ot 5 suBapsa 1999 r. Ne 6-P3; or 21 mona 1998 r. Ne 117-P3 (pen. S aBrycra
2000r.); ot 18 mionsg 1997 Ne 101-d3 // C3 P®P. 1995 r. Ne 33. Cr. 3349; Poccuiickas
razera. 1995. 18 asr.

2.0 rOCyJapCTBEHHOM 3alIuTe Cyne, JOKHOCTHBIX JIUL] TPABOOX PAaHUTENbHBIX U
KOHTpoypyowux oprados» // C3 P®. 1995. Ne 17. Cr. 1455; Poccuiickas rasera.
1995. 26 anp. (B pen. ot 29 ¢espains 2000 r. Ne 42-P3) — nanee coKpalieHHO 3aKOH
«O rocynapcTBeHHOM 3aluTe Cyaeu. . .»

$o PacCIIMPEeHUH MPOLIECCYaIbHbIX IpaB MOTEPIEBIIEro, OKa3aHUK TOMOIIY CM.:
Tapuii A. B., llladpun B. C. ObecrniedeHue NpaB MOTEPIIEBIIEro: BO3MOXKHOCTh COBEP-

IMIEHCTBOBAHMUS Ha OCHOBE 3apy0esxkHoro onbita // IIpaBoBenenue. 1995. Ne 44. C. 55—
56.

4 C3 Pd. 1997. Ne 30. Cr. 3590.



(ct. 11) 0oOs3aHHOCTD TIOCNIEHUX OOecreurnBaTh B Cymax Oe3-
OTACHOCTh YUYACTHUKOB Cy/IEOHOTO Mpoliecca v CBUjIeTeNeH.

Mesx iy TeM 00pbOy C MPECTYIMHOCTBIO ¢ KaXbIM JIHEM 3HA-
YUTEJIPHO OCNIA0JIsSeT OTCYTCTBUE edurH020 HOPMATUBHOTO aKTa,
HAaIpaBJIEHHOTO Ha oOecreyeHre 6e30MacHOCTU IMYHOCTH B YTO-
JIOBHOM CYJIOITPOM3BOJICTBE. DTa podiieMa MOKET OBbITh pelieHa
yXke B HacTosiIIee Bpemsi TIMOO Ha 3aKOHOATEIbHOM YPOBHE, JIU-
00 Ha ypOBHE JICSITEIbHOCTH CJIE/ICTBEHHBIX U CYJJeOHBIX OPraHOB
MyTeM MPUMEHEHUsI HOPM MEXIyHApOIHOTO MpaBa U JIOKyMeH-
TOB, patuduipoBaHHbix Poccueil.

Ha 3akoHoiaTesbHOM ypOBHE Mpo0OjieMa 3aliThl U YCTaHOB-
JIeHW I TIPABOBOT'O PeryJIMPOBaHMUsI O€30MacHOCTH JI0JKHOCTHBIX
7l BriepBble ObUta moctaBieHa B 1995 r., korma Obul mpu-
HaT PeaepanbHbid 3ak0H «O rocyJapCTBEHHOU 3allUTe CYyAEH,
JOJDKHOCTHBIX JIUI] MIPABOOXPAHUTEIIbHBIX U KOHTPOJIMPYIOIINX
opraHoB»*. BriocyieicTBUM COfIepKaBIIHUICS B TAHHOM HOpMa-
THUBHOM aKTe TMepevyeHb JIMII, MOMJIeKAIIUX OXpaHe, ObUl J0-
nojiHeH. BHavase 3amuToi craim 00ecneunBaThCsl «COTPYIHH-
KM YYPEKJAECHUA U OPraHOB yrOJIOBHO-UCIIOJTHUTEIBHOW CHCTE-
MbI»*, TIO3[JHEE — «BOEHHOCITYKaIllie BHYTPEHHUX BOWCK Mu-
HUCTEPCTBA BHYTpeHHUX Aen Poccuiickoilt Penepanum, NpuHU-
MAaBIIME HEMOCPEICTBEHHOE Y4YacTHE B IPECEUCHUU JCWCTBUU
BOOPYKEHHBIX MPECTYMTHUKOB, HE3aKOHHBIX BOOPYKEHHBIX (DOP-

4 3akon «O rOCYAAapCTBEHHOM 3allUTe CyIeH. . .».

46 DepnepasnbHblil 3akoH OT 21 nions 1998 . Ne 117-03.



MUPOBAaHUN M WHBIX OPraHU30BAHHBIX MPECTYMHBIX TPYII»*’.
[TocnenHue U3MeHeHHs B yKa3aHHOM 3aKOHE IOTOJIHUJIM Mepe-
YeHb 3aIUIIAeMBbIX JIMI «paOOTHUKAMU TAMOKEHHBIX OPraHoOB,
OpraHOB TOCYapCTBEHHOW HAJIOrOBOMW CIIy:KOBI, OpPraHOB Ha[-
30pa 3a COOMIOAEHUEM ITPABUJI OXOTHl HAa TEPPUTOPUM ToCyaap-
CTBEHHOTO OXOTHHYBETO (DOH/A, OPraHOB PHIOOOX PaHbl, OPraHOB
rOCYJapCTBEHHOM JIECHOM OXPaHbl, OPraHOB CaHUTAPHO-3IUE-
MHOJIOTUYECKOTO HAJ/130pa, KOHTPOJIBHO-PEBU3MOHHBIX MOApa3-
nenenuii MunucrepcrBa puHancoB Poccuiickont denepaiiu u
(unaHCcoOBBIX opraHoB cyOBeKTOB Poccuiickoin Peneparyu, op-
raHOB IOCYAapCTBEHHOTO KOHTPOJIS B c(hepe TOProBJiv, KauecTBa
TOBApOB (YCJIyT) M 3alUTHI IIpaB NOTPEOUTENEH, OCYIIECTBIISIO-
IIMX KOHTPOJb 32 MCHOJHEHHEM COOTBETCTBYIOIUX 3aKOHOB U
VHBIX HOPMaTUBHBIX IPABOBBIX AKTOB, BBISIBIEHHUE U IIPECEUEHNE
NIPaBOHAPYILICHUI» *3.

PaccmarpuBaeMblil 3aKOH IpeAycMaTpUBaeT JENCTBEHHbIE
MepBbI 3aIIUThl, HA PEATM3ALUI0 €0 OCHOBHBIX MOJIOKEHUH ObLIO
HanpasJieHO npuHaAToe IIpasutensctBom P® coorBeTcTByI01IIEE
nocranosienne®. [lo cymecTBy OHO HMUYEro He U3MEHWIO: 3a-
KOHO/IaTeJIb OrPAHNYMIICS] BHECEHUEM M3MeHeHUi B 3akoH «O0
OpYKHK», OOS3BIBAIOIIMX OPraHbl BHYTPEHHHX JeJ 00ecreyu-

47 DenepanbHblii 3aK0H OT 6 stHBaps 1999 r. Ne 11-93.

48 DenepanbHblil 3akoH 0T 29 depans 2000 r. Ne 42-D3.

4 Bo ucnonHenue 910ro HOPMATHBHOIO aKTa OBUIO MPUHSTO MocTaHoBIeHue [1pa-
ButenbeTBa PO ot 17 mons 1996 1. Ne 831 «O nopsike BbIauM OpYKUs JALAM, O~

JiexkallM rocygapcrseHHon 3ammre» // C3 P®. 1996. Ne 31. Cr. 3723; Poccuiickast
razera. 1996. 6 asr.



BaTh BHIJJAYY CITy’KEOHOTO OPY:KHSI 3alTUIIAEMbIM JIIIaM, OTHAKO
JI0 CHX TIOp TIPOLIe/Typa BbIIAUU CITY:KEOHOTO OPYKUSI Cy/IbsIM He
yperyJMpoBaHa, 4To BJeYeT OTCYTCTBUE HAJJIeKAIIMX TapaHTUI
ux 6e30MacHOCTH B MPOIIECCE PACCMOTPEHH S YrOJIOBHBIX Jes1. He
pemiaet npodnemy u npuHAThIE MBJl P® npukas Ne 483 ot 20
aexadps 1995 r. «O mepax no peanmmzaiym PenepaabHOro 3aKo-
Ha “O rocy1apCTBEHHOM 3alUTE CyAeH, JOJKHOCTHBIX JIUII Mpa-
BOOXPaHUTEJIBHBIX ¥ KOHTPOJMPYIOIIUX OPraHoB”» >°, Tak Kak OH
COZIEPXKUT PEKOMEH/IAINK OOIIEro XapakTepa:

— 00paTUTHCSA C MPEAJIOKESHUSIMHI B OPTaHbl TOCY/IAPCTBEHHON
BJ1acTH CyObeKTOB P® 0 BbiZIeNIeHNN MaTepUaIbHO-TEXHUYECKUX
cpenact isi 3¢ peKTUBHOTO odecrieueHusi Mep 6e30IacHOCTU B
OTHOILIGHUH 3allUIaeMbIX Juil (11. 2.3.);

— W3Y4YUTh ONBIT TOCYJAPCTBEHHOM 3allUThl CYIEH U JOJIK-
HOCTHBIX JIUI] B 3apyOeKHbIX CTPAHAX U IMIOJrOTOBUTH MPEJIIOKE-
HUS1 JJ151 €T0 UCTIOIb30BAHMUS B J€ATEJIbHOCTY OPraHOB BHYTPEH-
Hux Jena Poccunm (1. 5).

[MopoOHO 3TH TOKYMEHTHI MBI PACCMOTPHM HUKE.

O06ecroKOEHHOCTh JICUCTBYIOIIMX Cy/Iell MOXKET ObITh BbI3Ba-
Ha OCJIO)KHEHUEM ONEepPaTUBHON 0OCTaHOBKH, OTU30CTHIO BOOPY-
JKEHHBIX BOEHHbIX KOH(IUKTOB. Harprmep, B HeNocpenCcTBeH-
HOU OJTM30CTH OT BOGHHOTO KOH(THKTa, 0OCOOEHHO BO BTOPOH Ue-
YEHCKOU KaMITaHWH, OKa3aJIMCh apOUTPaKHBIE CY/Ibl PECTyOINK

50 IMpuka3z MBJI P® Ne 483 ot 20 nexabpst 1995 r. «O mepax no peanmm3arym Pepe-
pasbHOrO 3aKoHa “O rocy1apCTBEHHOMU 3aIuTe CyAeH, JO/KHOCTHBIX JIULL IPABOOXpa-
HUTEJIbHBIX U KOHTPOJIUPYIOIUX opraHos”» // Poccuiickue Bectu. 1996. 14 mapra.



Harecran, Marymerus u CeBepnast Ocerusi — Ananust. O6octpe-
HHUE COIUAILHO-TIOTUTUIECKON U SKOHOMHUYECKON OOCTAaHOBKU
3aTPOHYJIO W JIpyrue apOMTpakHbie Cyiabl okpyra. ClioXuBIIa-
sicsl cuTyanusi, 6e3yCcIOBHO, CYIIECTBEHHO OCJIOXKHUIIA UX Jes-
TEJIbHOCTb, BbI3BAJIa 3HAYMTEIPHOE HANIPSKEHUE MaTepUAIbHBIX
1 TyXoBHBIX cii1. Heobxonmumo Obuto oGecneunTsh 0e30macHOCTh
Cyaeid, paOOTHUKOB amnmaparoB CYJOB M YYaCTHUKOB IpoOIlecca,
COXPaHHOCTbh UMYILIECTBA U MATEPUAJIOB CYJEOHbIX /e, a IJ1aB-
Hoe — OecriepeOoiiHOe (DYHKIIMOHMPOBAHKUE CYJOB U BBITIOTHE-
HUE CTOAIIUX Nepe] HUMU 3a]au.

PykoBonuTem apouTpakHBIX CYJJOB B 3TOM OOCTAHOBKE TTPU-
HsUJIM KOMILJIEKC MEP OPraHU3allMOHHOTO Xapakrepa. B yactHo-
cTy, OblIa ycWiieHa oxpaHa (Kak BHYTPU IOMEIIEHWH, TaK U
10 BHEIIHEMY TEPUMETPY 3IaHUI apOMTPaKHBIX CYJOB) padoT-
HUKaMU MWIUIUKM, BOOPYKEHHBIMU aBTOMATUYECKUM OPYXKHU-
€M. YKEeCTOYeH IMPOIyCKHON pexuM. BBenaeHo nexypcTBO py-
KOBOJIUTEJIeN CYJIOB U cyziell B Hepabouee BpeMsi. B HEKOTOphIX
apOUTPaXHBIX CYyIaX OTIAEJTBHBIM CY/IbsIM OPraHbl BHYTPEHHUX
aen Beiiam OoeBoe opyxue. OpraHn3oBaHa J0CTaBKa Cyflel 1
pPaOOTHHMKOB ammapara K MecTy KUTeJIbCTBA CIYKeOHBIM aBTO-
TPAHCHOPTOM. YCTAaHOBJIEHA YCTOMYMBAs ONIEPaTUBHAS CBSI3b ap-
OUTPaXHBIX CYIOB C JICKYPHBIMH YACTSIMU MECTHBIX OPraHOB
BHYTpeHHUX Jies1. 1 3To nasieko He MoHbIi niepevyenb. Bee mpo-
BOJIMMBIE MEPOIIPUSATHS COIIACOBBIBAIMCH C OPraHaMM rocyaap-
CTBEHHOU BJIACTH PECITyOJIMK 1 ITPABOOXPAHUTEIbHBIMHU OpraHa-



Mu’!. TIpu OCIOXKHEHMH OTIEpaTUBHONM OOCTAHOBKHM B TOM WM
WHOM peruoHe (00JacTv, paiioHe WK Topoje) eaecoo0pa3Ho
PacIpoCTPaHUTh TAKKE MEPBI U HA Cy/Ibl OOITIeN IOPUCTUKIINN.
He uckimoueHo, 4yTo oxpaHa CyneOHBIX MOMEIIEHUH MOXET
CTaTh MPETSITCTBUEM JIJIs1 AOCTYTIA TPakKAaH K MpaBoCyauio (00-
IIEHUS C CY/IbSIMU, TTOJA4H 3asIBJICHUH U T. 11.). [loaTomy modas
Mepa, yCTaHaBJMBaeMasi TOCydapCcTBOM, He JOJDKHA HapyliaTh
0aJlaHC UHTEPECOB rOCyapCTBa, OOIIECTBA U I'PaXJaHUHA.
I'maBa 31 «IIpecrymienus npoTusB npaBoCyaus» YTOIOBHO-
ro xkozgekca P® s obecriedeHrsi 3aKOHHOTO OCYIIECTBIICHUS
MPABOCY/IMSI TIO YTOJIOBHBIM M TPAXJAHCKUM JieJlaM M OXPaHbI
OT MPOTUBOMPABHBIX MOCATATEIbCTB BhiIENsIeT 23 cocTaBa Ipe-
crymienuil. OIHaKo B CIIEICTBEHHON U Cy/IeOHOM MPAKTUKE YTo-
JIOBHBIE [IeJla TAHHOW KaTeropuu IO CYHIECTBY OTCYTCTBYIOT.
[TpuuuHBI 3TOTO, MO HAIlIEeMy MHEHUIO, KPOIOTCSI B HECOBEPITICH-
HOW 3aKOHOJIaTeJIbHOM TEXHUKE OMHMCAHUS U (POPMYIMPOBAHUS
B MAaTepUAILHOM YTOJIOBHOM IpaBe OOBEKTUBHBIX, CYOBEKTHUB-
HBIX PU3HAKOB COCTaBa MPECTYIICHUSI ¥ XaJIJaTHOM OTHOIIIEHUH
JIWLI, OOSI3aHHBIX PelaTh BOIPOC O BO30YkK/ICHUU TIPOU3BOJICTBA
10 YroJloBHOMY Jieny. B mo6om ciyuyae, oTCyTCTBHE 10CTaTOY-
HOU MPaBOIPUMEHHUTENILHON MPAKTUKY UCTIONB30BAHUS YKa3aH-
HbIX crarted I71. 31 YK P® gomkHO HaCTOPOKUTH Kak 3aKOHOA-
TeJis, TAK ¥ MPABOMPUMEHUTENS (JIOJDKHOCTHBIX JIMII YTOJIOBHOM
IOCTUIIMY U TIONUIMK). DTa npodriema TpedyeT OTAENIbHOTO Uc-

S lnenes A., Casuenxo O. HekoTopsie BOMPOCH OpraHu3aiyy ¥ UTOrU padoTH ap-
outpaxHsix cygoB Cesepo-Kaskasckoro okpyra // BBAC P®. 2000. Ne 8.



ClIeTOBaHMSI.

Te y4acTHMKM yrOJIOBHOTO IPOIIECCa, B Yb€M MPOU3BOJICTBE
HAXOUTCS JIEJIO, TI0 POJTY CITYKOBI BBITOTHSIIOT IMPOIECCYaIbHbIC
00513aHHOCTU Y UMEIOT YCTaHOBJIEHHbIE 3aKOHOM TapaHTUU 3a-
mUTHL. [pyras Kareropusi y4aCTHUKOB (MHBIE CYOBEKTHI yTOJIOB-
HO-TIPOLIECCYAJIbHBIX IIPABOOTHOIIIEHU ) B HACTOSIIIIEE BPEMSI I1e-
pell MPOTHBONPABHBIMHU TOCATATEIHCTBAMH OCTAETCSI TPAKTUYE-
CKH 0€e33aI[MTHOM.

Haubonee rinybokue ucciaenoBaHUSI aHATM3UPYEMOUN IPo-
Onembl mpoBen B mocieaHee Bpems JI. B. BpycHuibia? u
O. A. Baiinep?. OgHaKo camMo MOHATHE KOHUEenyus Oe30nacHo-
cmuy OHUM TOAPOOHO He uccienoBaiv. Bmecte ¢ Tem B 1opuau-
YeCKOM NeyaTy BCTPEeYaloTCs Ipyrue MmyorKaIiuu, Kacaromecst
KOHIIENITYyaJIbHBIX BOITPOCOB YTOJIOBHOTO M YTOJIOBHO-TIPOIIECCY-
aJILHOTO TTpaBa’,

OcTtaHOBUMCSI Ha 3HAYEHUM CaMOrO MOHATHSl KoHuenuusi. B
TOJIKOBOM CJIOBape PyCCKOTO sSI3bIKA OHO OIPEeNIsSeTCs KaK «CH-

32 Bpycruypin JI. B. Obecrniedenne 6e30I1aCHOCTH JIHL, COIEHCTBYIONIAX YTOIOBHO-
MY [PABOCYAUIO: POCCUICKHUI, 3apyOeKHBII 1 MEXIyHAPOIHBIH orbIT XX Beka (Ipo-
HeccyajibHoe ucciieoanue). M., 2001.

33 Baiiyes O. A. locynapcrBeHHast 3amuTa y4aCTHUKOB YTOJIOBHOTO Tpoliecca. M.,
2001.

M Cm. Hanpumep: [lonsmosckas T. I'. KonuenrtyanbHble OCHOBBI YTOJIOBHOTO ITpaBa
Poccun: ucropus u coppemeHHocTb. MxkeBck, 1994; Ona sce. KoHnenTyanbHble OCHO-
BBl CUCTEMBI MOHATUN U UHCTUTYTOB YTOJIOBHOTO M YTOJIOBHO-TIPOIIECCYaTBHOTO Mpa-
Ba. xeBck, 1996; Sunamynnun 3. 3., Ezoposa T. 3., 3unamyaaun T. 3. YTOIOBHO-
IpoLeccyalbHOe JIoKasbiBaHye: KoHlentyaibHble ocHOBBL. MxkeBck, 2002 u ap.



cTema B3IJISIIOB Ha YTO-HUOY/b, OCHOBHAS MBICITB» . B CiioBape
MHOCTPAHHBIX CJIOB U BBIPAXKEHUIN YKa3aHO, YTO «KOHLEMIIHS —
OT JIaT. conception — NOHUMaHUE, cuctema — 1) onpeneseHHbI
Croco0 MOHUMAaHM S, TPAKTOBKU KaKUX-TMOO SBJICHHIA; 2) OCHOB-
Has TOUKA 3peHus1, PyKOBOJAIIAS Ujlesl, BEAYIINI 3aMbICeT, KOH-
CTPYKTUBHBIA TTPUHITUIT PA3JIMIHBIX BUIOB JIEATSTBHOCTI» *°,

B nipaBoBOM T10J1e TEPMUH KoHUenyust ynoTpeomseTcs B pas-
HBIX 3HaueHusAx>’. ComnocTaBjieHHe MOAXOJOB K €ro ompesese-
HUIO ITO3BOJISIET BBIJICIUTh YEThIPe OCHOBHBIX Mo3uiiu. Heko-
TOpBIE YYEHBIE ONPENENISIOT KOHUenuuio Kak COBOKYITHOCTh 00-
IIUX BOITPOCOB MTPABOBOM TEOPUH, MPUHIIMIIOB TTpaBa’d. [Ipyrue
— KaK HajjiexamyM oOpa3oM OpraHW30BaHHBIN HAyYHBIA MaTe-

55 Ooicez06 C. 1., Ilsedosa H. FO. Tonkosbiii CJIOBapb pycckoro sizpika. M., 1999.
C. 293.

36 CnoBapb MHOCTPAHHBIX CJIOB U BbipaxeHuil / ABT. — coct. E. C. 3eHoBuu. M.,
2002. C.312.

3T Cm.: Ba06un T. A. O HEOOXOIMMOCTH KOHIIENTYaJIbHOTO MOIXONa K COBEpIIEH-
CTBOBaHUIO yrosoBHoro 3akoHogarensctBa // Koncrurynmus CCCP u panbHeliinee
YKpeIUIeH!e 3aKOHHOCTHU U nipaBonopsiaka. M., 1979; Cmeyosckuii FO. H. Konuenuys
cyneOHo! peopMBI U TPOOIEMBbI KOHCTUTYLIMOHHOW 3aKOHHOCTH B YTOJIOBHOM CYJIO-
npousBozactee // T'ocynaperBo u npaso. 1993. Ne 9; beavckuii K. C. O xoHUenuuu
pecbopMsI rocynapcTBeHHo ciyx0sl B Poccun // TocygaperBo u mpaBo. 1994. Ne 4;
I'pasznos A. B. KoHuenms 1 KOHCTUTYIMOHHBIE OCHOBBI MHCTHTYTa YPE3BBIYAHOTO
nionoxenus // TocynapctBo u nipaBo. 1994. Ne 6; 3unamyaaun 3. 3. YTOnOBHO-TIPO-
neccyasbHbIi Koneke Poccuiickoit @enepariu 2001 roza: KOHLIENTYaJIbHBIE TIONOXE-
Hus // Becthuk Yiamyprckoro yHuBepcutera. 2002. Ne 2. ITpaBoenenue — 1. C. 3—
10 u ap.

38 Beavcruii K. C. O KOHuenIum pecbopMBI rocyaapcTBeHHOM ciryx0bl B Poccn //
TocynapcrBo u ipaBo. 1994. Ne 4.



pyaJl, UMEIOIINI TIJIOOTBOPHYI0 OPUEHTAIUIO U MEPCIEeKTUBY,
IOPUIUYECKU aHaIn3, 00JIaJaloNuil KOHCTPYKTUBHBIMU Kade-
crBamMu®. TpeTbr — Kak caMOCTOSITEIbHOE MOJIMTUKO-TIPABOBOE
TIOHSITUE B KOHTEKCTE y4eHHsl O rocyaapcTBe u mmpase 0. YeTsep-
ThI€ CIIPABEJIMBO, HAa HAIll B3MJIsII, YTBEPKIAIOT, YTO KOHUENUUSL
€CTb HE YTO MHOE, KaK «00beIMHEHHBIE OMHUM OOBEKTOM UJIEU U
TEOPETUYECKUE MOJIOKEHUS O MPUHIUIIAX U CTaHAapTax... KOTO-
pble 00pa3yloT B COBOKYITHOCTH IIEJIOCTHYIO TEOPETHUECKYIO CH-
cremy»Sl.

O. A. 3anueB BbIIENSET CIEAYIOIIME KOMIIOHEHTbI KOHIIETI-
MU (MPUMEHUTENIBHO K TOCYJaPCTBEHHOM 3allUTE YYACTHUKOB
YIOJIOBHOT'O MPOIECCA):

1) KOMILIEKCHOCTbD;

2) MeXIUCLIATIJIMHAPHBIN XapaKTep;

3) CBSI3b C PA3IMYHBIMU OTPACISIMU HAYYHOT'O 3HAHUS;

4) HaJIM4Yre TeOPeTUIECKOTo U MPAKTHUECKOro 3HaYeHu s %2,

[To HamemMy MHEHUWIO, TEPMUH KOHIICTIIIMSI MOXHO Orpese-
JIUTh KaK JTOKTPUHAIBHYKO CUCTEMY B3IVISIOB, ONMPEACIISIONINX
/b, CPEICTBA €€ JIOCTUKEHHSI, OCHOBHOW WMHCTPYMEHTApUi
(MOHSITHE, METOAbl HAYYHOIO MO3HAHUS, WUHTEepHpeTanus Io-

%9 Anexcees C. C. Teopus npaBa. M., 1994. C. 2-28.

0 fonsmosckas T. T. KoHuentyaibHble OCHOBBI CUCTEMBI TIOHSTHIA Y MHCTUTYTOB
YIOJIOBHOTO U YTOJIOBHO-TIpOIieccyasibHoro npasa. Mxkesck, 1996. C. 5.

o1 3aitiyes O. A. TocynapcTBeHHasi 3alllUTa yYACTHUKOB YrOJIOBHOTO mpoliecca. M.,
2001. C. 90.

82 3aiyes O. A. I'ocynapcTBeHHas 3alyTa yYaCTHUKOB YTOJIOBHOTIO Ipouecca. M.,
2001. C. 90-92.



JIy4eHHBIX 3HAHUI), BBHIBUTAEMYIO JJIsl pa3pelieHusi mpooie-
MBI T ONIACAHU I (MCTOJTKOBAHMST) UMEIOIINXCSI TEOPETHUECKUX
WY SMIMPUYECKUX TTO3HAHUT.

Takum o0Opazom, GE30MacCHOCTh JTUYHOCTU CPEICTBAMHU U B
cepe yroJoBHOTO CyIONPOU3BOCTBA BKITIOYAET B ce0s1 HE TOJTb-
KO 3alIUTy OOBHHSIEMOTO, CBUAETENsI WU rnotepreiero®. B
3allUTe HYKHAIOTCS W JIOJDKHOCTHBIE JIMIA, BEAYyIHE IMPOM3-
BOJICTBO I10 YrojioBHOMY feny. [lostomy Heobxoaumo ucceno-
BaTh aKTyaJIbHbIE BOMPOCH TPOOIEMBI O€30MACHOCTH U 3alUThI
JOKHOCTHBIX JIMILT YTOJIOBHO-TTPOIIECCYAIbHON JIESITEBHOCTH, a
TaK’Ke MHBIX YYACTHUKOB MPOIIECCa ¥ JIUII, COACHCTBYIOIIUX yrO-
JIOBHOMY CYZIOTIPOU3BOACTBY. KU3Hb MOATBEPIKAAET, YTO OTEP-
NeBIIIE W CBUJIETEN KakK [0 BO30YXICHUSI MPOU3BOACTBA IO
YTOJIOBHOMY [IEJTy, TaK M MOCJIe €ro BO30Y X JeHHS 3a9acTyI0 OCTa-
I0TCSI TIPAKTUYECKU Oe33auTHRIMA. B mporiecce o3HaKOMIIeHU S
MI0/I03PEBAEMOT0 WJTM OOBUHSIEMOTO C MaTepUaiaMu, MPe10CTaB-
JISIEMBIMH B CY[l B IOATBEP:KIEHNE 3aKOHHOCTH U 0OOCHOBAHHO-
CTH apecTa WY MPOJIEHHs] CPOKOB COZIEPKAHUS TIOJ] CTPaKeH,
a TakKe MpU O3HAKOMJICHHH C MaTepuajiaMu BCEro Jiena, TOy-
YB MH(OPMALIMIO O CYIIECTBE MOKA3aHUI KOHKPETHBIX CBUJIE-
TeJIel M MOTepIeBIInX, UX ajJpeca W MecTa padoThl, OOBUHsIE-
MBI U (WJIN) €r0 POACTBEHHUKH, COYYAaCTHUKH, YWICHBI TPECTYTI-
HOH TpyIIbl MMEIOT BO3MOXHOCTh OPraHU30BaTh BO3JCHCTBUE

%3 TIpaBoBoii cTaTyc MoTepIEBLIEro Takke HyKIAeTCs B PACIIMPEHHU NIPAB, B TOM
qucye ¥ TpaBa Ha Oe3omacHOCTh. CM., Haripumep: bpycruupin JI. B. TlotepneBmmii:
YTOJIOBHO-IIpoLiecCyaslbHble aclekThl // Tocynaperso u mpaso. 1995. Ne 9. C. 67.



Ha JIMII, COJIEVCTBYIOIUX YTOJIOBHOMY CYIOIPOU3BOJICTBY, IO-
HYIUTb U3MEHHTH TOKa3aHHs WA BOOOIE HE SIBUTHCS B CYII.
Bmecte ¢ psiiomM Apyrux Mcclie[oBaTesieid Mbl TojlaraeM, 4to B
COBpeMeHHOU Poccuu OTCYTCTBYeT OTVIasKeHHBI MEXaHU3M 3a-
IIUTHl CBUIeTeNlel. BecbMa penmTenbHO B 3TOM CBSI3U MHUIIET
JI. B. BUHHMITIKHMIA: Y HAC 3aKOH MPUCHIOCOONIEH TS 3aIUThHI Oe3-
3aKOHUS*.

§ 2. IlousiTHe «0€30MaCHOCTH
JUYHOCTH» U ero crnenuduka B
YrOJIOBHOM CYONIPOU3BO/ICTBE

TepMuH «0e30MaCHOCTB» JOCTATOYHO MHOro3HaueH. ClIOBO
0e30nacHocms B PyCCKOM SI3bIKE O3HAYAET 3AUUULEHHOCTT, OM-
cymcmeue yeposol uzeHe. B oprcnpyneHmm 0e30MacHOCTb T0-
HMMAETCs KaK COCTOSTHUE «(PU3MUIECKOM U ICHXOJIOrMUECKOM 3a-
IUIIEHHOCTH MHAUBHUIA»®, «3allUIIEHHOCTH KHU3HEHHO BaX-
HBIX MHTEPECOB JIMYHOCTH, OOIIECTBA U TOCYIAPCTBA OT BHYT-
PEHHHMX W BHEIIHUX Yrpo3 MOJUTUYECKOr0, SKOHOMHYECKOIO,
COIMAJIBHOTO, BOGHHOTO, TEXHOI€HHOTO, KOJOTMYECKOr0, WH-
(bopMaIMOHHOrO M MHOTO XapakTepa, Mperoaraiiiee ycra-

o4 Bunuyxuii JI. YpaBHSTb IpaBa CTOPOH B YTOJIOBHOM Tporiecce // Poccuiickas 1oc-
turms. 1999. Ne 6.

85 Oocezo6 C. 1. CrnoBapsb pycckoro ssbika. M., 1990.

% Takoe omnpenenenve aaet JI. B. Bpycanmwn (bpycruybin J1. B. Obecniedene 6e3-
OIACHOCTH JINL, COAEICTBYIONMX YTOJIOBHOMY npasocynuio. .. C. 3.



HOBJIEHHE ITOJIUTHYECKON, SKOHOMHUUYECKON M COLIMAJIBLHOU CTa-
OWJIBHOCTH B TOCYAapCTBe, O€3YCIOBHOE WCTIOJHEHHE 3aKOHOB
¥ TIofIIepXKaHKe MPaBOTOPS/IKA, Pa3BUTHE MEKTyHAPOIHOTO CO-
TPY/IHUYECTBA HA OCHOBE MAPTHEPCTBa»®’, YTO BIOJIHE COOTBET-
CTBYET ONpe/IeIeHHI0 Oe30MaCHOCTH IMYHOCTH, COfIEPKAIIEMYCST
B cT. 1 3akona P® ot 5 mapra 1992 r. «O 6e3onmacHocTH» %8, Bes-
OIMACHOCTh OIPEIENISIETCS C Pa3IMYHBIX CTOPOH: MaTepuasIbHasl,
TicUXoJiornyeckas, auuHas (pusndeckas), rpakaaHckas (Mmosm-
THYECKasi), SKOHOMHUUECKas, MpeapuHIMAaTebCKasi, oTpeOu-
TenbcKas®.

[1pu mpon3BOACTBE MO YTOJIOBHOMY JIeTy STOT TEPMHH I'PaHu-
YUT C IOHSATUEM 3auguma. YMECTHO pa3rpaHUYUTh STH MOHATHS.
B oTedyecTBEHHOM YrOJIOBHOM MpOIIeCcCe 3auuma TPATUIMOH-
HO CBSI3BIBAETCS C 00ecnedeHreM MpaBa Ha 3alluTy oJ03peBae-
Moro, ooBuHsiemoro’’. [Tono6HOe MoOHMMaHue OTpe/IeNIeHO ycTa-
HOBJIEHMEM U Hay4YHbIM OOOCHOBAaHMEM TPEX OCHOBHBIX yTOJIOB-
HO-TIpOIIeCCyabHBbIX (DYHKIIMA: OOBUHEHUSI, 3alIUThl U pa3pe-
IIEHUS JeN1a TI0 CYIIECTBY.

o7 Tuxomupoea JI. B., Tuxomupos M. FO. YOpunudeckasi SHUUKJIONEAUS. S5-€ U3[.
nom. u nepepad. / [on pen. M. 10. Tuxomuposa. M., 2001. C. 82.

%8 Zakon PO «O Ge30macHoCTH» OT 5 Mmapta 1992 r. Ne 2446-1 // Benomoctu CHJI
P® u BC P®. 1992. Ne 15. Crt. 769; 1993. Ne 2. Cr. 77.

% BesomacHocth ueoBeka u IIPECTYIHOCTh: Martepuasisl MeXIyHapOIHON Hayy-
HO-TIpaKTH4YecKoll koH(epenuuu // TocynaperBo 1 mpaso. 1995. Ne 12. C. 110-112.

70 Cwm., Haripumep: loasikog M. I1. O 3aiure 0OOBHHSAEMOrO U 3alIUTe OT OOBHHSIE-
Moro // Tocynapcro u ipaBo. 1998. Ne 4. C. 94-98; Copoxuna IO. 3ammra Ha nipej-
BapuTebHOM ciiefcTBur // 3akoHHOCTb. 1992. Ne 3. C. 60-61 u ap.



O 6e30macHOCTH MPOYMX CYOBEKTOB MpPOIecca CTaU TOBO-
PUTH TOJIBKO B TIOCTEAHME rofbl. Mexy TeM oOecniedenue 0es-
OIMACHOCTH JIMII, COICHCTBYIOIINX YTOJIOBHOMY CYIOIPOU3BOI-
CTBY, JIOJDKHO CTaTh TOCYAapCTBEHHOM 3amaveii’!. Drta mpooie-
Ma SIBJISIETCS TIPEIMETOM OOCYKJICHUsI MHOTMX Hay4YHBIX KOH(e-
peHImi’2.

B nacrosmieit padote 6ezonacrocme paccmampugaemcsi ¢ no-
SUUULE 3AUUULEHHOCTIU AUMHOCTU O NPOMUBONPABHO20 NOCSL-
eamenvcmea, a He OT OOBUHEHHSI B COBEPIIEHUU OOIIECTBEH-
HO-OIaCHOT'O NTOCATATENbCTBA HA OXPAHSEMbIE YTOJIOBHBIM 3aKO-
HOM OOIIIECTBEHHbIE OTHOIIIEHHMSI.

ObecnieyeHre Mep 3alIUTH B YTOJIOBHOM ITPOIIECCe HETIOCPe/I-
CTBEHHO CBSI3aHO C HOPMAJILHOM AeSITeJIbHOCTBIO MPAaBOOX PaHU-
TEJIbHBIX U Cy[JeOHbIX OPraHoOB, BCell cucTeMbl paBocyaust Poc-
cuiickort depeparun. [lox npasocyouem B Hactosimen padore,
Hapsy C NeSATEIbHOCTHIO Cy/1a, TOHUMAETCsI IPOU3BOACTBO B J10-
cyneOHbix craausx. [lepeyeHb npecTymieHuii MPOTUB MPaBOCY-
sl B YTOJIOBHO-IIPABOBOM MOHATUM cofepxutcs B n1. 31 VK
P® u HacuuteiBaet 23 cocrapa npecryrienus (ctT. 294-316).

"1 Ha nansoe oGcToSTENBCTBO yXKe oOpainany BHIMaHue ydeHsle. CM., HarpuMep:
Bpycruupin JI. B. TIpaBoBoe obecriedeHre 6€30MacHOCTH JIUI], COIEHCTBYIOIINX Mpa-
BOCYJMIO: BpEMEHHOH U cyObeKTHBHBIN acriekTsl // T'ocynapctBo 1 paBo. 1996. Ne 9.
C. 76-83.

2 Cm: IIpaBoBoe oOecnieueHne 6e30MacHOCTH YeIoBeKa: Mareprualtbl HayYHOU KOH-
(pepennum // TocynaperBo u ipaso. 1999. Ne 7. C. 107.



IIpasocyoue MOKXHO MOHUMATh B Y3KOM U IIMPOKOM CMBICJIE.
B nepBom ciyyae rnoj HUM MOHUMAETCS IEATEILHOCTb TOCYap-
CTBEHHBIX OPraHOB — CYIOB, OCYIIIECTBJIsieMasi IIyTEM PacCMOT-
pEHUsI U pa3pellieHrs] TPakIaHCKUX U YTOJIOBHBIX JIe] B cy/e0-
HBIX 3aCEJJaHUsIX B YCTAHOBJIEHHOM 3aKOHOM ropsiake °. Paciim-
PUTENIBHO npagocyoue TPaKTyeTcs Kak (popma rocyJapCTBEHHON
JESATEIbHOCTH, KOTOPas 3aKJII0YAETCsl B PACCMOTPEHUU U pa3pe-
IIEHUH CYIOM OTHECEHHBIX K €ro KOMIETEeHIIUH Jiesl 00 yroJioB-
HBIX TIPECTYIUICHUSIX, IPAKIAHCKUX criopax u jip.”*

Ha ocHoBanuM KOHCTUTYLMOHHBIX HOpM (cT. 118-123 Kon-
crutyuu P®) mpaBocyaue ocyIiecTBisieTcsi B COOTBETCTBUU CO
CJIeAYIOIIMMHU TPUHLIATIAMMU:

1) ocyecTBiieHMe TpaBOCyAUs TOJBKO CYIOM;

2) oTKphITOE CyieOHOE Pa3OMpPaTeIbCTBO;

3) UCKJTIOYEHUE 3a0YHOTO Pa3dupaTebCTBa YTOJOBHBIX JIET;

4) ocyuiecTBl€HUE MPABOCYJUsl HA HaYaJlaX COCTSA3ATeNIbHO-
CTU Y PABEHCTBA CTOPOH.

AHanm3 COCTaBOB MPECTYIUIEHUs, NOMENIeHHbIX B 1. 31 YK
P®, no3BonseT caenath BHIBOA O BKJIIOYEHUU B TMOHATHE nNpa-
eocyoue NEATENbHOCTH HE TOJIBKO CyJa, HO M OpPraHoB JI03Ha-
HUsl, TIPEIBAPUTENIbHOTO CJIEACTBUs, MPOKYpaTypbl. DTa es-
TEJIbHOCTh MHOTOTPAHHA, OJJTHAKO B YTOJIOBHO-ITPABOBOM CMBICIIE
YCTAHOBJIEH 3allpeT Ha MPOTUBOMPABHOE BMEIIATEIbCTBO MOKA
TOJIBKO B C(pepy AEATENbHOCTH, HETTOCPEICTBEHHO CBS3AHHYIO C

73 IOpuanyeckuil sHMKIONEMYecKuil cnoBapk. M., 1984. C. 280.

4 Sunuk none audecK it 1opuanvecKkuii caosapb. M., 1996. C. 241.



PacCMOTPEHHUEM U pa3pELICHUEM JIEN CYAOM.

B Takom mmMpoKkom 3HaYEHUH TEPMUH Npasocyoue UCIOIb30-
BaH B YronoBHOM konekce P®. B miase «IIpecrymnenus npo-
TUB MPaBOCY/AMS» YIOMSIHYTHI I€SIHUSI B OTHOIIEHUM HE TOJIBKO
Cyllel, IPUCSIKHBIX 3acedarelieil, HO U clieloBaTesiell U APYrux
CYOBEKTOB B CBSI3M C MX JIESTEJILHOCTHIO B JIOCYACOHBIX CTaJIH-
ax’.

B Hacrosimeit pabote nod ocyuecmenenuem yzon06Hozo npa-
80CYOUSI NOHUMAEMCSL Y2ON0BHOE CYOONPOU3BOOCHBO, ONEPAMUG-
HO-PO3bICKHASL 0esIMEeNbHOCH1b, UCNOAHEHUE Y2O0N08HbIX HAKA3A-
HULL, NOCMNeHUmMeHyuapHoe 8o30eLicmaue.

B nocnenHee BpeMsi OTEUECTBEHHBIE YUEHBIE YAEISIOT MHO-
ro BHUMaHHMS TIOHATHIO Oe30ndacHochs W mpodieMam ee obec-
neyeHus1’®. be3omacHOCTh KaK KOMIUIEKCHOE MOHSTHE, BKIIIOYA-
foriee B ceOsl pa3HOOOpa3HbIe JIEMEHTHI CJIOKHOW CTPYKTYPHI,

5 Cwm, Harpumep: YronoBHoe mpaBo Poccun. Ocobennas yacts: Yuebnuk / Iop
pen. A. U. Papora. M., 1996. C. 374-375 u ap.

6 Cm. Hanpumep: Illeopur H. B. BBeneHvie B MPaBOBYIO TEOPUIO Mep Oe30MmacHo-
cru. KpacHosipek, 1999; bapabaros A. b. TIpoonemsl 6e3omacHocTi B Poccuu // Dxo-
HOMHMKA ¥ *ku3Hb. 1995. Ne 5. C. 12-14; Bsckuno A. DHUMKJIONEAUs JIMYHON Oe3-
omacHoctu. M., 1994; Koctun 0. Be3onacuocts mumunoctu. M., 1997; Ilempenko A.
Be3onacHocTs B KOMMYHHMKALMK J€JI0BOTO yenoseka. M., 1994; Iompy6au H., Day-
3ep B., Maxcymoe P. Be3onacHOCTB YesioBedecKoi 0ontHocTH. CIIOBaph-CIIPaBOYHUK /
OtB. pen. H. 5. Enpkuna. CeiktoiBkap, 2001; llasaes A. I'. KpumuHonoruueckas
6e30MaCHOCTh HErOCYIapCTBEHHBIX 00BEKTOB SKOHOMUKH. M., 1995; DxoHOMUYecKast
6e3onacHocts / [ox pen. B. K. CenuaroBa, M., 1998; Iluxeepoues A. I1. Ponb rocy-
JIAPCTBEHHOTO PETYJIMPOBAHUS PhIHKA IIEHHBIX OyMar B 00€CIieUeHU SKOHOMIYECKON
6e30MacHOCTH ero cyobekToB. M., 1999 u np.



paccMaTpuBaeTcs ¢ pa3M4HbIX cTopoH’’. OHa ompenensieTcs
NPUMEHHUTESTHHO K TEeM WM WHBIM OTpacieBbiM Haykam (06e3-
OIMACHOCTh SKOHOMUYECKas1, S9KOJIOrUUeCKasi, yroJOBHO-TIPOIIeC-
CyaJjipHas U T. I1.).

Ha niepBbIi B3IJ151]1, TOHATHUS 6€30nacHOCmb, 3auumad, 000po-
HA TIOYTH TOXKECTBEHHBI, IOCKOJIbKY HAIlPaBJIEHbl HA HOPMAJb-
HOe (DYHKIIMOHMPOBAHUE CUCTEMBI, CO3/IAHUE YCIIOBHI, B KOTO-
PhIX HEBO3MOXKHO HarmajeHue. Bmecte ¢ Tem, Mo Haliemy MHe-
HUIO, 3HaK PABEHCTBA MEK/1y HUMH CTaBUTb ObLJIO OBl HE COBCEM
BEPHO.

B yrojioBHOM CynoONpou3BOACTBE COMYTCTBYIOIIUE BEACHUIO
JieJia YCJIOBUsI HEOJMHAKOBO BIIUSIIOT HA JESITEBHOCTh Pa3ind-
HBIX YYACTHUKOB YTOJIOBHO-TTPOIIECCYaIbHBIX TPABOOTHOIIEHHA.
310 00YCIIOBICHO, TPEXAE BCEro, Pa3MuueM BBITIOIHSIEMBIX
MMHU TIPOLIECCYATTbHBIX (PYHKIM. O4YeBUIHO, UTO ISl JO3HABA-
TeJisA, CJIeIOBATeNs, POKYpPOpa UM CyAbu caM (pakT HaJeJeHUS
UX BJIACTHBIMH TPOLIECCYATbHBIMU TIOJTHOMOYMSIMU TTperosiara-
€T BEpOSITHOCTb MPECTYIHOTO MOCSTaTeIbCTBA HA HUX B CBSI3U C
MIPOU3BOJICTBOM I1O JIeNTy. DTa KaTeropusi y4aCTHUKOB Ipoliecca

T Cm. Hanpumep: bamypun FO. M., 2Koosunckuii A. M. KommbioTepHast pecTyr-
HOCTb M KOMITbIOTepHAs1 Oe3omacHoCcTh. M., 1991; Bpycruybin JI. Obecniedenne 6e3-
OIIACHOCTH MoTepreBIKX U cBuiereneil // 3akonHocts. 1997. Ne 1. C. 36-39; Iaii-
xo6a B., [lepuwun A. Be30NIaCHOCTD IEKTPOHHBIX OAHKOBCKUX cucteM. M., 1994; I'y-
wur C. B. CymHOCTb U (DYHKIIUM CUCTEMbI BHYTpeHHel 6e3omnacHoct. M., 1996; 3a-
yenur M. H. Be3onacHOCTb MpeanpuHUMATENbCTBa (KPUMUHOIOTMYECKUE U YTOJIOB-
HO-TIpaBoBbIe 1po0nembl). ExkarepunOypr, 1995; Kondpawes b. I1. OOuiectBeHHas
6€30MacHOCTh U aJIMHHHCTPaTHBHO-TIPABOBBIE CPEICTBA ee odecriedeHns:: ABToped.
JIC. ... JOKT. Iopul. HayK. M., 1998 u np.



a priori noBep:xeHa Npo(ecCHOHATBHOMY PUCKY, BXOISILIEMY B
¥X paBoBoM craryc. [IToaToMy OHM HE TOJIBKO 3allAIIAEMBI, HO U
caMu MOTYT 3allIUIIATbCS, YTO MPEANosaraeT BblIeJICHUE UM CITy-
keOHOTO OpyKusl, OpOHEKMIIETa, a TAKkKe 000PYIOBaHKE CPE/IbI
uXx (PyHKIIMOHUPOBAHUSI CPEICTBaMU O€30MaCHOCTU (YCTaHOBKA
B KBapTHPE U 10 MECTY PadOTHI MOKAPHON CUTHAJIU3AIIUY, TPe-
BO)KHOM KHONKM U T. 1.). 3aKoH «O rocyaapCTBEHHOU 3alllUTe
Cyllel. ..» MpeaycMaTpuBaeT Mephl 3alllUThl, HO He 0e30MacHO-
cTH. 3aKOHOATe b, TAKMM 00pa3oM, (hOpMajIbHO MOATBEPKAaeT
paziuuue TEPMUHOB 3auiuma U 6e30nacHOCHb.

CoBepIlleHHO WHasl CUTYallMsl CKJIaJbIBa€TCsl B OTHOIICHUU
JIPYTUX KaTeropvil yYaCTHUKOB IMPOIIecca U 3alUIIAeMbIX JIMII.
OHu, B OTIMYKE OT JOJKHOCTHBIX JIMI YTOJIOBHOTO CYIONPOU3-
BOJICTBA, He OOsI3aHbI YCTAHABJIMBATh UCTHHY TI0 €Yy, OTHICKH-
BaTh JIUIIO, COBEPIIUBIIEE MPECTyIUICHHEe, MPUHUMATh MEpPhl K
cOOpy JA0KA3aTeNIbCTB U Mp., TO €CTh UX CTAaTyC He IMpe/rosara-
€T 0OS3aHHOCTH TOABEPrarbcsi pucky. Mexmy Tem, momnaaas B
chepy yroJioBHO-IpOLIECCyaTbHbIX OTHOIICHU, OHU HAJIENISIOT-
Cs1 onpejie/IeHHBIMU TIpaBaMK 1 0OsI3aHHOCTSIMU. B cBsI3M ¢ y4a-
CTHEM B JieJie OHU MOJIBEPraloTCsl MJIA MOTYT OBbITh TIOJIBEPrHY ThI-
MU TICUXUYECKOMY WY (PpU3UUECKOMY HACHIIHIO.

MOXHO yTBEPKAATh, UTO 3AUUMA SAB8AAEMCS NUULL OOHUM U3
Ccnocobos obecneveHusi 6e30NaACHOCMU 3aUUULAEMbIX QUL 8 Y20-
JN0BHOM npoyecce.

B paznuyHbIX OTeueCTBEHHBIX CIPABOYHBIX U3TAHUSX U CJIO-
BapsIX MOHSTUS OE30NACHOCTb U 3AU4UmMa ONPeaessioTCs HeOIu-



HakoBo. CnoBapp pycckoro sassika C. WM. Oxerosa gaer cieny-
Io1Me orpeneyeHus: «be3onacHocTy — NoNoKEeHUe, MpU KOTO-
pPOM HE YrpoXaeT OMacHOCTh KOMY-, YeMy-HUOyab» 8. «3amm-
Ta — 1. OXpaHa, orpaxJeHue oT NOCATaTesIbCTB, OT BPakIeOHbIX
JeucTBUl, OT omacHocTH. 2. To, 4TO 3ammIaeT, CiayKuT 000-
ponoii»”. To ecTb 6€30MaCHOCTh — 3TO MONOKEHNUE, COCTOSTHHE,
MHOTI/1A OLIYIIEHHUE. A 3al1Ta — [IPOLIECC, B IEPBOM 3HAUYEHUH, U
Ipe/IMEeT, Belllb — BO BTOpoM. OOIIMM 3JIeMEHTOM B 000MX Ompe-
JEJIEHUsX SBJISIETCS CJIOBO OINACHOCTb, IIOTOMY CJIEAYET OIpe-
JEJUTh U 3TO MOHSATHE.

Urak, onacHocth — 1. CiocoOHOCTb BbI3BaTh, IPUYUHUTD Ka-
KOW-HUOY/b BpeJl, HecuacTbe. 2. BO3MOXHOCTB, yrpo3a yero-Hu-
Oyap omacHoro®, Kak BUIHO U3 oInpeieieHus, 3T0 CJIOBO MOXET
MMETb JIBA 3HAUECHUSI, XOTb U OJTM3KUE, HO BCE-TAKU Pa3HSAIINECS
OTHOCHUTENIBHO CYOBEKTUBHOCTH M OObEKTUBHOCTH HACTYIUICHUS
BpeJa.

Takum oOpa3oM, HOHATUS OE30NACHOCHb W 3AUUMA OTTUCHI-
BAIOT 0OOPOHY, 3aKPHITOCTh OT OMACHOCTH, & B KOHEYHOM CYETe
— OT Bpe/ia, TaK KaK OMacHOCTh cama Mo ceOe MOTEHIUATbHBIN
Bpell.

PaccmoTpuM kaxaoe NoHsATHE MoapoOHel. bezonachocmb
KaK IOJIOKEHHUE, COCTOSIHUE — 3TO HAXOXKIEHUE B HEOITACHOM Me-
cTe, MHOTJA — MO 3aujumoii. be3onacHocTb Kak OulylleHue —

8 Ooicez06 C. H. CnoBapsb pycckoro s3bika. M., 1988. C. 37.
" Oscezos C. H. CnoBapsb pycckoro s3bika. M., 1988. C. 185.
89 Oncee06 C. 1. CrnoBaps pycckoro s3bika. M., 1988. C. 364.



9TO CyOBEKTUBHOE OTHOIIIEHUE K MECTY, BpEMEHH, OOIIECTBY, B
KOTOPOM HAXOAWTCSl JIMYHOCTh, ITO UYYBCTBO HAXOXICHUS BHE
OMACHOCTH — TIOM, 3aU4UMOoi.

3awuma Kak TMpOIEecC — 3TO COBOKYIHOCTb JIEHCTBUIM, Me-
PONPUATHUI, TPUEMOB, HATIPABJIEHHBIX HA MPEIOTBPAIIEHUE WIN
CHUKEHHME OIACHOCTH HACTYIUICHHUSI Bpena, JOCTUKEHUE Oe3-
onacrHocmu. 3aujuma Kaxk IpeaMeT — 3TO Belllb, 00BEKT MaTepH-
QJIbHOTO MHpa, IPU3BaHHbII 00€30MacUTh BJIAJIENbIIa OT HACTYII-
JIeHus1 BpeJia, OOECTIEUUTh €r0 0e30NnACHOCHb.

Tak, HarIpuMep, MUTKUA XOKKEHHOTO BpaTapsi, 3alluTa KapTe-
pa JBUrarteliss aBTOMOOWISL U TIP. — 3TO MPeAMEThl OObIICHHOW
PEaJIbHOCTH, U OHU C TPYJIOM MOTYT ObITh UCIIOIb30BaHbI TIPH 3a-
IIUTE JITYHOCTH B YTOJIOBHOM cynoripou3BoacTse. Ho cyiecTBy-
IOT MPEIMETHI TAKOTO XapakTepa, 63 KOTOPHIX HEBO3MOXKHO ObI-
JI0 OBl OCYIIIECTBUTD 3aIIUTY JIMYHOCTH OT MOCSTaTeNIbCTB M UX
yIpO3bl: OpykKe, OPOHEKUIIET, HOBbIE JOKYMEHTHI U TIp.

Takum 00pa3oM, He clieqyeT pa3eaTh MOHATHE 3auuma Ha
JIBa 3HAYCHUSI, KOO TOCTHKEHUE IIEJIU 3AIUTHI — Oe30MacCHOCTH
— BO3MOJKHO TOJIBKO NMPH KOMILJIEKCHOM MPUMEHEHHUU KakK JIeH-
CTBUM, MEPONIPUSATUI U IPUEMOB 3aIIIUTHI, TAK U MPEIMETOB 3a-
IIUTHI.

W3 BbIIIECKA3aHHOTO JIOTUYHO BBITEKAET BOIMPOC O COOTHO-
IIEHUU TIOHATHH Oe3onacrocme U 3aujuma. OCHOBBIBAsCh Ha
NPEAbIIYIIUX PACCYKICHUSAX, MOKHO MPEONIOKUTh, UYTO Oe3-
ONACHOCMb KAK KOHEMHOe COCIOsIHUE SI8ASeNCSL UeAblO U QONHC-
HO OblMb Pe3yAbmamom 3auumol, a 3auuma 6 ol ouepedsb



CAYHCUM CPEOCMBOM OOCHUNCEHUS U 0OecneueHUsi Oe30NaACHO-
cmu.

be3ycnoBHO, 3a1uTa He €IMHCTBEHHBIN, a OAUH U3 HECKOJIb-
KHX MyTei (CPelCTB) AOCTUXKEHUs OE30MacHOCTH, TIOITOMY 3a-
wuma siBysieTcs bosee y3KuM TEPMUHOM, YeM Oe30nacHocnb. A
OezonacHocms BKITIOYAET B ceOsl 3auumy Kak OIHY U3 CBOMX CO-
CTaBJISIONIHUX.

He meHee BaKHO paccMOTpPETh, KaK TH MOHSATUS UCTIONb3Y-
I0TCS1 B SI3bIKE: B KAKUX CUTYAlIUSIX, C KAKUMU NIOHATUSIMU U T. [I.
Kak Hu mapasokcanabHO, HU OJIMH U3 PACCMOTPEHHBIX CJIOBApEr
HE IpejiaraeT OnpeaesieHUs MOHATUS 3auiUma AUMHOCU.

Bin30K K TepMUHY 3ausuma NCUXOJOTUYECKUIA TEPMUH 6bl-
mecHeHue — OCHOBHOM MEXaHU3M IICUXOJIOTMUYECKOM 3aIIUTHI, I10
CYILIECTBY BCe ee apyrue (pOpMbl — CPEICTBO pEATN3alliH BbITEC-
HeHus1. K HUM OTHOCSATCS: OTpUIIaHKe, TPOEKIU s — IPUITHCHIBA-
HUE JIPYTUM JIIOASIM COOCTBEHHBIX MOTHUBOB, YYBCTB M Y€pT, OT-
pUliaeMbIx y ceOsi; uaeHTU(UKaIMs — IPUCBOSHHUE TICUXOJIOTH-
YECKUX CBOWCTB (YCTAaHOBOK, YyBCTB, (DOPM MOBE/ICHHS ) IPYTOro
YeJI0BEKA, MO3BOJISIONIEE TPEOAI0JIETh CBA3AHHBIE C HUM YYBCTBO
CTpaxa, HEMOJIHOLEHHOCTH, TOPs U T. J1.; Perpeccusi — Bo3Bpallie-
HHUE Ha Oojiee paHHUE CTAMH TCUXOJIOTMIECKOrO Pa3BUTHS WA
K MH(AHTUIBHBIM (pOpMaM TMOBEJICHUS B CUTyalMsX (pycTpa-
UM WM KOH(IMKTA; PalMOHATU3AIMS — TPUITUChIBAHUE OJ1aro-
BUJIHBIX OCHOBAHUI MOBEJIEHUIO, MOTUBBI KOTOPOT'O HETIpUEMIIe-
MbI WJIX HEU3BECTHBI; U3OJISALIMSA — JIMIIIEHUE OTpe/ie/ICHHbIX TICU-
XUYECKUX COACPKAHMM MX SMOIMOHATIBHOM 3HAYMMOCTHU; CME-



IIeHNe — MepPeHeceHre YyBCTB Ha JIPyroy (3aMernanmi) o0b-
€KT; peaKTUBHOE 0OOpa30BaHUE — 3aMEHA OTBEPraeMbIX TICUXUYe-
CKUX COZIEpPXKaHUI UX TPOTUBOMOJIOKHOCTHIO 8!,

TepmuH evimecrernue BBen B HayKy 3. dpeii, KOTOPbIN pac-
CMaTpPUBAJ €ro Kak YHUBEPCAILHOE CPEACTBO MICUXOTOTUIECKON
ajanTanuy. Ha nepBblii B35, MOHATHE TICUXOJIOTUYECKON 3a-
IIUTHI, 3aTparuBasi JIUIIb BHY TPUITUIHOCTHBIA MEXaHU3M MPOTH-
BOCTOSTHUSI OTTACHOCTH, UMEET MaJIo OOITIETO C MpeIMEeTOM Halllei
padotel. Tem He MeHee TNCHUXOJOrMYecKasi 3alliTa CTAHOBHT-
Csl BAXKHBIM 3JIEMEHTOM 3aIllUTHl JTUYHOCTH OT ITOCATATEJIbCTB.
Tak, 4enoBeK, KOTOPbIiA He OOUTCS peasIbHON OMAaCHOCTH MOCsTa-
TEeJbCTB, OoJiee yIoOeH U MpreMJIeM /ISt TIOCTHKEHUS 11eJTN 1 3a-
Ja4 (Ha3HAYeHWs1) YTOJIOBHOTO CYIOITPOM3BO/CTBA, HEXENN ue-
JIOBEK, OHacaloIuics Jaxe MOTeHLMaIbHOM, BO3MOXKHOM, NHO-
r1a BooOpaxkaeMOy yrpo3bl JaBjieHus. B TakoW cuTyarmu Io-
MOIIIb TICUXOJIOTUYECKON HAyKW CTAHOBHUTCS B YTOJIOBHOM CY/IO-
IIPOM3BOJICTBE TTPOCTO HeoOXxoaumon. [TpuBiieyeHne crenyanm-
CTa-TICUXO0JIOTa MPY MPUMEHEHUU Mep 3aIIUThl JUYHOCTH KaK OT
MOCSTaTebCTB, TaK U JJIsl YCTPAHEHUsI UX TIOC/IEACTBUN — BECh-
Ma JICWCTBEHHBIA MHCTPYMEHT ISl JOCTUXKEHHUsI O€30MacHOCTU
JIMYHOCTU B YTOJIOBHOM CYJOIIPOM3BOICTBE.

B TO xe Bpems mcuxonornueckas 0e30MmacHOCTh Kak TICUXU-
YeCKOe COCTOSTHME JIMYHOCTH HE JJaeT peasibHOM 3aIlUThI OT MPO-
TUBOIPABHBIX MOCSTATEIbCTB U JOJIKHA OBITh MOJAKPETieHa Ma-
TepuasibHO. K cokajieHu10, Takoro TOJIKOBaHUsI HET HU B OJJHOM

81 dusnocopckuil SHIMKIONEINIECKUH coBapb. 2-e uzg. M., 1989. C. 196.



U3 PACCMOTPEHHBIX CITPABOYHBIX M3IAHUI.

B 30-tomuon Bosnbmon coBerckor 3HOUKIIONeAUA B 70-X
IT. JABAJIOCh TOJIBKO OIpeesieHue MOHATUSL CYOeOHAs 3aufu-
ma (COBOKYIHOCTb MPOLIECCYATbHBIX JEWCTBUM, HAITPABIEHHBIX
Ha OIpOBEpXkeHre OOBUHEHMS] WA CMSTYeHUe OTBETCTBEHHO-
ctu o6BuHSsIeMOro (roacyaumoro). CyneOHast 3aimra BKII0YAeT
JeUCTBUSI OOBUHSIEMOTO, €ro 3allUTHUKA, JIUI, TPOU3BOSIINX
JO3HaHUE, cJIefoBaTesi, POKypopa U Cy/a Mo MOJHOM, BCeCTO-
POHHEM MPOBEepKe BEPCUN O HEBUHOBHOCTH OOBUHSIEMOT'O UJTH O
HAJTMYIUN OOCTOSITENILCTB, CMATYAIOIINX €0 OTBETCTBEHHOCTb, a
TaK)Xe pa3bscHeHUe OOBUHAEMOMY ero npas®. CormacHo Tako-
My OIpeJie/ieHnIo, cyleOHasl 3aluTa — 3TO BaKHENIINI U3 CIIo-
co0OB obOecrieueHns1 0e30MACHOCTH TOJIBKO JIMUYHOCTU 0O8UHSIe-
M020. Be3ycloBHO, MONOXKeHWe OOBUHSEMOTO BCEra SIBIISETCS
HavMeHee MPeINOYTUTEIIBHBIM U YIOOHBIM, 3Ta MO3HIIUs TpeOy-
€T 3allUTHl B MIEPBYI0 ouepeb (MCXOAsA U3 MPUHIUIIOB yrOJIOB-
HOT'O MpaBa M CyJA0NpPON3BOIACTBA). Takum 0Opa3om, 3ammuTa 00-
BUHSIEMOT'O TaKKe MOXeT ObITh TIPU3HAHA JIEMEHTOM 3allWThI
JIMYHOCTHU B YTOJIOBHOM CYJIOITPOM3BOJICTRBE.

Mexy TeM ¢ U3MEHEHUEeM COLMATBbHOM, KYJIbTYPHOM, KO-
HOMMYECKOM, MPAaBOBOU CPeJibl B YTOJIOBHOM IIpOIIecce HEKOTO-
pble paHee HauMeHee OIACHBIe U MOIBEPKEHHbIE KAaKOMY-THOO
JIABJIEHUIO POJIA CTAJIM HarOoJiee PUCKOBBIMHU ISl JTIOJIEH, KOTO-
pble UX UCTONHAT. Harpumep, caMblil BaKHbIA UICTOUHUK J10-

82 Bonbimas coserckas sHimkIonequs. B 30 1. 3-e 3. M., CoBeTcKast SHIIMKJIO-
egust, 1970. T 9. C. 394.



KazaTeJbCTBEHHOW MH(OPMALIMK — TIOKa3aHUsI CBUAETENeN U T0-
TEpIEBIINX, MOJTHOCTHIO 3aBUCSIIUE OT YeJIOBEYEeCKOro (pakTo-
pa (OIIyleHn!, YyBCTB, MAMSATH, HACTPOGHUS U T. ) — MO-
KeT ObITh MICKJTIOUEH M3 YYaCTHsI B YTOJIOBHOM ITpOIIecce OCpel-
CTBOM IPOTHUBOINPABHOIO BO3JEWCTBUSI HA CBUJETEJNS, UTO Jie-
JlaeT HeoOXOAUMBIM (POPMHUPOBAHNE UHCTUTYTA €ro Oe30MacHO-
cru. [IpoTUBONPaBHOMY JIaBJIEHUIO MOT'YT IOIBEPraThCs IKCIIEP-
Thl, CTICLIUAJIVICTHI, IOHATHIC U APYTUE YIACTHUKH MPOIIECca, YTo
MO3BOJISIET CHIEIaTh BBIBOJ O HEOOXOMMMOCTH OOECIICUeHHUsI UX
6e3omacHocTH. [lake OObEKTUBHO camasi 3alUIleHHAsT TOCyIap-
CTBOM TpyIIa yYaCTHUKOB IPOIIECcca — roCyIapCTBEHHBIE Opra-
HbI U JIOJDKHOCTHBIE JIUI[A — MOTYT MO/IBEPraThCsl IPOTUBOIPAB-
HOMY BO3/ICHCTBHIO B IIEJISIX U3MEHEHH s X0JIa YTOJIOBHOT'O CY/I0-
TIPOM3BOICTRA.

Bawuma uecmu, OOCMOUHCIMBA U OEA0BOL Penymayuu pac-
CMaTpHBAETCsl KaK OJVH M3 CIIOCOOOB 0OecrieueHrs] HeMaTepy-
anbHBIX Onar®. JlaHHOe MOHATHE, KaK M IMpeIbayIee, MOXET
OBITH MCIIOJIB30BAHO TP 3alUTE OT MPOTUBOMPABHOTO BO3JIEH-
CTBUSI HA YYaCTHHMKOB IPOIIECCca, COBEPIICHHOTO B IEJAX JIUC-
KpEeOUTaIuy JTMYHOCTH, €€ BO3MOXHBIX CYXKICHHWI W PEIleHUH,
HO B IIEJIOM TIOHSITHE OTHOCUTCSI K TPaKJIAHCKOMY TIpaBy U He
MOXET OBITh IMPOKO UCIIOIH30BAHO B YTOJIOBHOM TpOIIecce.

Becbma mHTepecHa TPaKTOBKA TEPMHUHA (Pusuueckds 3ausu-

83 Bonbimas coserckas sHimkIonequs. B 30 1. 3-e 3. M., CoBeTcKast SHIIMKJIO-
egust, 1970. T 9. C. 394.



ma®*, BBeIGHHOTO B yNOTpeOJieHne BHIIIIeHA3BaHHBIM 3aKOHOM:
OH OJIM30K K 3auume OUON02U4eCKOl U HE TIPEJCTABIISET UHTE-
peca JuIs Hale padoThl, OTHAKO TIOJOOHBIN TEPMUH OYEHb YJI0-
OeH J1J1s1 ONMCaHM S MTPOIIeY Pbl HEMOCPEICTBEHHON OXPaHbl JINY-
HOCTH TIPY BO3MOKHOM (PU3MYECKOM BO3/ICICTBMU Ha YesloBeKa
WK ero OJIM3KUX U POICTBeHHUKOB. Ho /17151 mpaBoMepHOTo uc-
TIOJIb30BaHUSI 3TOTO TEPMHMHA B YKA3aHHOM CMbICTIe HEOOXOAMMa
COOTBETCTBYIOIIAs] 3aKOHO/IaTe bHAas 6a3a.

Haubonee ynmaunbm, Mo HallleMy MHEHHIO, MOXKET CUMTAThCS
ellle OIHO 3HAYEHHEe TePMUHA 3auuma cyyoebHasi — npaso 2padic-
0aH, a Makaice COBOKYNHOCHb NPOUECCYANbHBIX Oelicmauti, Ha-
NPABAEHHbIX HA 3aUUMy Yecmu U OOCMOUHCMEA, HCUSHU U 300-
PO8bsl, MUHOU CBOO0ObL U UMYUECBA O NPECMYNHBIX NOCS2A-
MenbCmes, HA ONPOBEPHCEHUE OOBUHEHUSL UNU CMSAYEHUEe OMEent-
CMBEHHOCIU 008UHSIEMO020%.

STOT TEPMUH BO MHOTOM TOBTOPSIET BhIIIENPUBEIEHHOE 3HA-
YeHUe, HO B CHJIy MPOCTOTHI U KPATKOCTH CBOEW (POPMYJIMPOB-
KM MOXET OBITh B3SIT 32 OCHOBY 3alllUTHI JITYHOCTH B yTOJIOB-
HOM cyaonpou3BoacTBe. OTHAKO B CUJTYy CBOEU KPATKOCTH OH J1a-
eT JMIIb o0I1Iee Mpe/ICTaBIeHe, YTo 00YCIOBIMBAET HEOOXOIM-
MOCTh KOHKPETH3aIMU €ro APYrMMHU MOHSATHSMU W CO3/IaHHEM
3aKOHOJATENILHOM 0a3bl. KpoMe Toro, CJIoBO cydedHast TIO3BOIS-

8 Bonbuwoit topuauydeckuii cnosaps / Ton pen. A. 5. Cyxapesa, B. II. 3opbkuHa,
B. E. Kpyrckux. M., 1998. C. 222.

85 Bonbuwoit fopunuyaeckuii cinoBaps / Ion pen. A. f. Cyxapesa, B. JI. 3opbkuHa,
B. E. Kpyrtckux. M., 1998. C. 222.



€T MPEIOJIOKHTh, YTO 3aIUTa OCYIIECTBIISIETCS TOIBKO Ha CY-
JeOHOM CTa/IU TIPOIIecca ¥ TOJIBKO IO CPeICTBAM CYIeOHBIX Mep
3aIUTHI, YTO CYXKaeT KPyr MEpPOIPUITAN 3alUTHl U TIepeUCHb
CYObEKTOB 3aIlUTHI.

Takum 006pa3oM, Kak 3TO CIIEAYeT U3 PACCYKICHHU O OHATUH
0e30nacHocms 1 MHOKECTBE TEPMHIHOB C HEHl CBS3aHHBIX, MOX-
HO CZIe/IaTh HECKOJIBKO BBIBOJIOB:

— 3aIIUTA SBJISETCS OJIHUM M3 IyTel IOCTHKeHUsI O€30MacHO-
CcTH;

— B CJIOBApsIX, TMOCBSIIEHHBIX MEKIUCIUTUTMHAPHBIM OTpac-
JISIM, MICCTIEIyeMbIM TOHATHUSAM YeJIeHO HeJJOCTaTOYHOe BHUMA-
HHE, YTO TIOITBEPIKIAETCS MAJIbIM YMCIIOM HAyYHBIX TEPMUHOB,
CoNepKalUX MOHATHS 0e30NACHOCIb Y 3AUiUMd,

— B IOPUAMYECKUX CJIOBAPSIX HET TEPMUHA, B TIOJHON Mepe
OITUCHIBAIOIIETO 3AIUTY U OE30MaCHOCTh JINYHOCTHU B YTOJIOBHOM
CYIOIPOU3BOJICTBE;

— HaJIM4Ke B IOPUIUYECKUX CJIOBAPSIX ONMPENeIeHUH U MOH ;-
TUU, 3aTPArvBAIOIINX C TOM WM MHOW CTOPOHBI MPEAMET HAILIEro
UCCIE/IOBAHNSI, TIO3BOJISIET OUYEPTUTD JIMIIb BEChbMa Y3KUW KPYTr
CYOBEKTOB 3aIUTHI M OE30ITACHOCTH, a TaKke HEOONbIIOe KO-
YeCTBO JICUCTBUI, IPUMEHSEMbIX [Tl UX JIOCTHXKEHUS;

— B&KHBIM U HEOOXOIMMBIM MOMEHTOM Pa3BUTHUS U Pean3a-
UM MTHCTUTYTa O€30MaCHOCTH JIMYHOCTH B YTOJIOBHOM CY/IOIPO-
W3BOJICTBE CTAHOBUTCSI Pa3padOTKa U MPUHSATHE OIPE/ICICHHOTO
Kpyra 3aKOHOJATeJIbHbIX aKTOB M (DOPMUpPOBAHKME OpPraHU3allu-
OHHO-TIPABOBOU CTPYKTYPHI, & Takke UH(PPACTPYKTYPHl JTAaHHO-



r0 MHCTUTYTA, CONEPXKAIIEH YETKO OINpe/IeeHHbI TEPMUHOIIO-
TMYECKUI UHCTPYMEHTAPUN.

[TousTHE 6e30nacrocms MOKHO paccMaTpUBaTh B CEMAaHTH-
YECKOM, JIETaJIbHOM, JOKTPUHAJIBHOM U CPAaBHUTEJIBHOM TOJIKO-
BaHnu®®. [TonsiTre Mep G€30MacCHOCTU B CeMAHMUUECKOM TOJIKO-
BAHWH, HA HAIll B3IJIsA, yiayHO chopmynupoBano H. B. Illeapu-
HBIM KaK «MepOIPUSATUE WU CPEACTBO 3aAIIUTHI, OXPaHbI, OrPaXK-
JIeHus1, TIpeJOXpaHeHne OT MOCATaTebCTBA, BPAKICOHbIX JIeH-
CTBUI OMACHOCTH, YerO-HUOYb TIOXOT0, KAKOro-HUOYIh HecUa-
CThs»Y.

Jlezanvroe TONKOBaHUE O€30NACHOCMU, TIO CYILIECTBY, HE UME-
eT eIMHO00pa3Horo nojaxoaa B onpeaenenun. B 3akone PO «O
Oe3omacHocTH» (CT. 1) OHa ompeJeieHa Kak COCTOSTHUE 3allly-
IIEHHOCTY XU3HEHHO BaXKHBIX MHTEPECOB JTMYHOCTH, OOINECTBA
Y TOCYIapCTBa OT BHYTPEHHUX M BHENTHUX Yrpo38. B MHBIX HOp-
MaTUBHBIX aKTaX TEPMUH O€30nACHOCHb paccMaTpuBaeTcs B 00-
Jiee y3KOM CMbICJIE TTPUMEHHUTENIbHO K €ro OTPAcieBON HAIpaB-
nenHoctu. Tak, B cr. 3akoHa P® «O pammanmonHo Ge3omac-
HOCTU» YCTaHOBJIEHO, YTO OHA MPEACTABJISET COOON «COCTOsTHUE
3aIIUIIEHHOCTH HACTOSIIIETO U OyIyIero MmoKOoJIeHU JIIoed oT
BPEIHOTO 151 UX 310POBbs1 BO3JEICTBU S MOHU3UPYIOLIETO U3ITY-

8 Takoit mogxon o6ocHossBaer H. B. WMenpun. Cwm. lledpun H. B. Benenue B
MIPABOBYIO TeOpHIo Mep Oe3omacHocTu. KpacHosipck, 1999. C. 46-67.

87 Takoit nonxon obocuoBbiBaeT H. B. llenpun. Cm. Ijedpun H. B. Beenenue B
HpaBoOBYI0 Teopuio Mep Oe3omacHocTH. Kpacrosipek, 1999. C. 46-47.

88 3akon PD «O 6e30MacHOCTH.



yeHns»%°. B ct. 1 npyroro ®emepalibHOro 3akoHa yKa3bIBacTCs,
4TO «IPOMBIITUIEHHAsT O€30MaCHOCTh OTMACHBIX MTPON3BOJCTBEH-
HBIX OOBEKTOB — COCTOSTHUE 3AIUIIIEHHOCTH KU3HEHHO BaXKHbBIX
MHTEPECOB JIMYHOCTH 1 OOIIIECTBA OT aBAPHIiA HA OTIACHBIX MPOU3-
BOJICTBEHHBIX OOBEKTaX U MOCJIEICTBUI YKa3aHHBIX aBapuii» .

Bcero B HacTosiiee Bpems AefCcTByeT Oosee 25 MpaBOBbIX aK-
TOB, PETryJMPYIOIIUX pa3iuyHble cepbl OE30MaCHOCTH JKU3HE-
JesITeIbHOCTU rocyaapcTBa. Bmecte ¢ TeM HEOOXOOMMO OTMe-
TUTh, YTO, K COXAJICHUIO, HEKOTOPBIE BaXKHBIE MPABOBBIE JTOKY-
MEHTHI HE COfIepKaT OIpeiesieHusl 3Toro noHstus. Hanpumep,
denepanbHbii 3aK0H 0T 20 anpesist 1995 r. Ne 45-03 «O rocy-
JapCTBEHHOM 3aIlUTe Cy[el, JOIKHOCTHBIX JIMI] PAaBOOX PAHU-
TEJIbHBIX ¥ KOHTPOJIMPYIOIIMX OPTraHOB» HE JIaeT MOHATHS 0e3-
OIMACHOCTH WJIY 3AIIUTH IPUMEHUTEILHO K €r0 OCHOBHBIM I0JIO-
KeHusm!.

OueBUHO, YTO, UCXOIS U3 OOIIUX IMOJIOKEHUH JIeraabHOro
TOJIKOBAHM I, MOKHO CZI€JIaTh BBIBOJI O HETPOTUBOPEUUBOCTH Jie-
raJJbHOrO ¥ CEMAaHTUYECKOrO TOJKOBAHMUI OOIIEro NMOHWMAaHUS
0e30MacHOCTH KaK COCTOSTHUIO, IIPY KOTOPOM OTCYTCTBYET OIac-
HOCTb.

Cpasnumenvtoe TOJIKOBAHUE TIPEATIONAraeT OIMpeiesieHre

89 denepanbHbIi 3akoH oT 9 stHBaps 1996 1. Ne 3-d3 «O paguanmoHHoi Ge3omac-
HocTH HacesteHush». [punsar I'] ®C P® 5 pexadps 1995 r. // C3 P®. 1996. Ne 3. Cr.
141; Poccuiickas rasera. 1996. 17 aus.

%0 C3 Pd. 1997. Ne 30. Ct. 3588; Poccuiickas raseta. 1997. 30 wions.
1 C3 Pd. 1995. Ne 17. Cr. 1455; Poccuiickas razera. 1995. 26 anp.



CXOJICTBA WJIM Pa3InuMs MeXK/ly KAKUMHU-JIMOO BHEIITHE MTOXOKH-
MU eMeHTaMu. C aHATM3MPyeMbIM MOHSATHEM MOKHO COTIOCTa-
BUTH TaK¥e TEPMUHBI, KaK HakazaHue, oxpana v 3auwuma. Cormo-
CTaBJIEHUE 6e30NACHOCHU KaK BUIa COIMATIBHOM 3aIlIUTHI C Tep-
MUHOM HAKA3aHUe aKTUBHO MPOBOIWIIOCH B Havyajie XX B.

Tak, A. A. JKuXKUIEHKO OTMeUas, YTO OCHOBAaHUEM ITpPUMeE-
HeHUs1 Mep 0e30MaCHOCTH SIBJISIETCS OMACHOCTh AEATENs, 2 OCHO-
BaHMEM JUIs1 IPUMEHEHUs] HaKa3aHWUs — MPECTYITHOCTD JIeSHUSI.
JlestHue paccMaTpuBaeTCsi Kak CUMIITOM OMACHOCTH M KaK TIOBOJL
IUTSL IPUHSTHS MEP 3aIUThI2.

TepMUHOIOrMYeCKOe COOTHOIIEHHUE 0e30nacHOCHU U 0Xpa-
Hbl, & TAKXKe 3augumspl COCTOUT B OMPENENICHUH, MPekKe BCero,
uX OOINel HampaBJIeHHOCTH Ha OOeClieYeHne CBOCBPEMEHHOIO
M a[IEKBAaTHOTO OTPAXKEHUSI YTPO3bI MM YCTPAHEHUSI OMTACHOCTH
u3BHe. [1o cyliecTBy 3TH TEpMUHBI, TIO HAIIEMY MHEHHUIO, MOTYT
OBbITh PACCMOTPEHBI U UCTIOIb30BAHBI HE CTOJIbKO KAK CHHOHUMBI,
a Kak cpencrsa odecreveHuns: 0e30MacHOCTH 3aKOHHBIX WHTEpe-
COB JINYHOCTH B YTOJIOBHOM CY/IOTTPOM3BOJICTBE.

JloKTpUHaJIbHOE TOJNKOBaHWE OE30MaCHOCTH B HAYYHOH JIU-
Teparype NMpakTU4YecKd He pa3padoTaHo. ABTOPH MHOTHX pa-
OOT yXOAAT OT YSICHEHHUsI CMbIC/IA M COJIEPXKaHUSI CaMOro TMOHsI-
tst 6e3onacHocts’?. H. B. Illeapun paccyxkpaer 6ombliie O mo-

92 Kuocunenxo A. A. Hakasarve. Ero noHsiTHe u oTImame o1 JIPyrux npaBooxpa-
HUTENbHBIX cpencTs. IIr., 1914. C. 276-277.

% Cm. Hanpumep: Kpuicun A. B. Be30nacHOCTb peIpUHUMATEIBCKON AEATEIbHO-
ctu. M., 1996.



HATHAU Mepbl 6e3omacHocTr . Takasi Mo3uIus BIIOJHE OOBSICHH-
Ma, TIOCKOJIBKY TTPEAMETOM €ro MOHOTPahUIeCcKOro UCCieioBa-
HUS SIBJISIETCS HE O€30I1aCHOCTh B COOCTBEHHOM CMBICIIE 9TOIO
CJIOBa, a TIPaBOBbIE acTieKThl Mep Oe3omacHocTu . JI. B. BpycHu-
IIBIH OIpeesieT Mepbl OE30MaCHOCTH JIMII, OCYIIECTBIISIONIIX
YIOJIOBHOE MPABOCYANE U COAEUCTBYIOIIUX (COAECUCTBOBABIIMX )
€My, KaK MPEeBEHTUBHbBIC PA3HOOTPACIICBbIC TTPABOBBIC CPE/ICTBA,
obecrneunBaroIye B X0 YrOJIOBHOTO CYJOITPOM3BOJICTBA U BHE
€ro 3alUTy YKa3aHHBIX JIMI] U MX OJNU3KHUX OT 3alperieHHbIX
YTOJIOBHBIM 3aKOHOM WM MHBIX (hOPM MOCTKPUMHUHAIBHOTO BO3-
JEeVCTBUSI M pa3IMyaloIIrecs TI0 CBOEMY COJIEPkKaHUI0 (CITOCO-
Oy obecrnieueHus1 6€30IMACHOCTH), MO KPYTy JHMIl, K KOTOPHIM
OHHU MOTYT MPUMEHSITHCS, U UHBIM KpHUTepusM’®. 1o ompene-
JIeHUe TIpeyCMaTpUBAET MPeypeX Ao XapaKTep BO3/IeH-
CTBUSI 3aKOHHBIMU CPEJICTBAMHU M CIIOCOOAMU C TIEJTbI0 oOecre-
YUTh YCTAHOBJICHWE UCTUHBI TIO YTOJIOBHOMY JIeNTy. ABTOp TOKa-
3pIBA€T HEOOXOOMMOCTh 0OecrieyeHns Oe30IMaCHOCTH HE TOJIBKO
Cpe/ICTBaMH YTOJIOBHOTO CYHIOMPOU3BOJICTBA, HO M MHBIMU Tpa-
BOBBIMHU CIIOCOOAMM, HE TOJIBKO B XOJie MPOU3BOJCTBA 10 JIeIY,
HO U BHE PaMOK JIEUCTBUS YTOJOBHO-ITPOIECCYaTbHBIX OTHOIIIE-
HUM.

Bmecre ¢ Tem B 3TOM omnpe/iesieHUy OTYEPKUBACTCS TOJIBKO

% 1lledpun H. B. Yka3. cou. C. 50-58.
9 Heopun H. B. Yka3. cou. C. 7.

% Bpycruyen JI. B. TIpaBoBoe obecrieueHre 6e30MacHOCTH JIUII, CONEUCTBYIONIIX
yrosioBHoMy TipaBocynuio. M., 1999. C. 79, 104.



MIPABOBOM XapakTep Mep Oe30IMacHOCTH, 3aKPETUIEHHBIX B HOP-
MaTUBHOM aKkTe. OJJHaKO UMEIOTCSl MEpPBl HE TOJIbKO MPABOBOIO,
HO M HEMPaBOBOTrO (OPraHU3allMIOHHOTO, COLIMAILHOTO) XapaKTe-
pa, KOTOpbIe TaKKe OTHOCSTCS K 3alTUTHBIM MepaM.

Ha nam B3m1s1/1, B TOKTPUHAIBHOM CMBICIIE O€30MacHOCTh —
KOMNAEKC YCAOBUL, 00eCcneuu8arouyux COCMosiHue 3aujuieHHO-
cmu 00veKma OXpavl (3auuiaemozo auya) om yepo3vl Hana-
OeHust Ab0 hakmuuecKkoeo nPOMUBONPAGHO20 8030€UCMBUS. HA
He20 CO CMOPOHbL K020 Obl MO HU ObLA0, HANPABAEHHBIX HA 000-
DOHY OM UMEIOWELICSL ONACHOCU UAU Y2PO3bl ee NOSIBACHUSL .

ObecneyeHre HAMOHAILHOW O€30MaCHOCTH HAallPSIMYIO 3aBU-
CHUT OT ycriexa rocyJapCcTBeHHOH MOJMUTUKU B cepe OopbObl ¢
MPECTYIMHOCTBIO, UTO, B CBOI0 OUEPe/ib, CBSA3AHO C pean3aien
Mep obepexeHns 1 6e30MacHOCTH, TPUHUMAEMBIX K CyObeKTaM
B IIPOLIECCE PACCIIEIOBAHUS U CYI€OHOr0 paCCMOTPEHH S YTOJIOB-
HBIX Jie1. B yronoBHo-mporieccyaabHOM MpaBe TEPMUH 3aujuma
TPAJUIIMOHHO CBS3BIBAETCS C OOECIIEUeHUEM MPaB U 3aKOHHBIX
MHTEPECOB MOJ03PEBAEMOT0, OOBUHSEMOrO, MOICYAUMOTO HJIH
OCyXkJIeHHOTrO. TepMUH oxpaHa MPAaKTUYECKU HE UCTIONb3YeTcs,
B MOHSTUE 0e30NACHOCHb BKIIIOUYAIOT 3aIUIIIEHHOCTh U COCTOSI-
HUe, IPH KOTOPOM OTCYTCTBYeT Harajienue. Camoro nmpecryruie-
HHSI MOXET U He OBbITh, CBE/ICHHSI O HEM MOTYT ITPY MX ITPOBEPKE
OIEePaTUBHBIM WJIU CJIE/ICTBEHHBIM ITyTEM HE MOATBEPAUTHCS, HO
MIPOU3BOACTBO HAYMHAETCSI C MOMEHTA MOTy4YeHHsI COOTBETCTBY-
1o1el nHdopmaruu.

be3onacnocmv B yroloBHOM IpoLiecce CeLyeT Hernocpel-



CTBEHHO CBSI3bIBATh C JINYHOCTHIO, €€ TPaBaMH M 3aKOHHBIMHU WH-
Tepecamu, KOTOpbIe CONPUKACAIOTCS, a IOPOW HAXOASATCS B TIPO-
TUBOPEYMH C MHTEPECAMH IPYTHUX TpaxkaaH, OOIIeCTBa U roCy-
JapcTBa B JIMIIE OPraHOB, YIOJHOMOYEHHBIX Ha MPOU3BOJICTBO
T0 YTOJIOBHOMY JIEJTY.

ObecnieunTh OE30MACHOCTh JIMYHOCTU B YTOJIOBHOM ITIpOIiecce
— 3HAYUT YCTAaHOBUTh BaXKHBIE TAPAHTUM JOCTHKEHHS 1IEIU YIO-
JIOBHOT'O TIPOIECCa — YCTAHOBJIEHHUsI BAHOBHOTO B COBEPINCHUM
NPECTYIUIEHHUsT ¥ IPUMEHEHHsI K HEMY CITPaBEUTMBOTO HaKa3a-
HYs. TONBKO YCTAHOBUB rapaHTHX OE30MaCHOCTH HYK/IAIOIIErO-
Csl B HEW JIMIIA, CJIeyeT MONTYyYUTh CBEJICHUSI O MIPOUCIIIE/IIEM,
Ha OCHOBE KOTOPBIX C/IeJIaTh COOTBETCTBYIOIIME BHIBO/IbI U TIPH-
HSTb MPABUIIBHOE MPOLIECCYATbHOE PEICHHUE TI0 Jey.

B yronoBHO-IpoliecCyalbHOM CMBICTIE TIOHSATHE 6e30ndc-
HOCMb, HA HaIIl B3[JIS, CIIeyeT pacCMaTpUBaTh C MO3UIIUE 00e-
pexeHus’’ yqacTHUKOB (CyOBEKTOB) MPOIECca B LEJISAX OTpaKe-
HHSI TIPOTHBOIIPABHOIO BO3/IEHCTBHUS HA HUX B CBA3U C COBEpIIIE-

o7 TepMuH obepediceriie NCTIONB3YETCS MPEUMYILIECTBEHHO NIPEICTABUTEIIMU HUOKe-
TOPOZICKOM IIKOJIBI TPOLIECCYAIIUCTOB B MOCIIEAHee BpeMs MPHUMEHHUTENBHO K YUaCTHHU-
KaM YTOJIOBHOTO IpOIiecca, TaK KaK OXBaThIBAET PErIAMEHTHPOBAHHYIO 3aKOHOM Jes-
TEJTbHOCTh TOCYJaPCTBEHHBIX OPTaHOB, JOKHOCTHBIX JIMII, OOIIECTBEHHBIX OpraHn3a-
L1, HATIpaBJIEHHYIO Ha MPeyNpexIeHUe IIPOTUBOIIPABHBIX BO3IEUCTBUI Ha ydacT-
HHUKOB YTOJIOBHOTO TIPOIIeCcCa M MHBIX JIMII; 0OecliedeHre UX JIMIHOH Oe30MacHoCTH;
3alUTy UX UMYILIECTBA, IIPaB U MHTEPECOB; COLMAIbHO-TICUXOJIOINYECKYI0 peabyin-
TaLMIO; TPOSIBIEHUE 3a00ThI U CO3JaHKe KOM(OPTHBIX YCIOBUIA JINLIAM, BOBJIEUEHHBIM
B YTOJIOBHOE CyIOIIPOU3BOJICTBO MM cofiecTBYyIOmIX eMy. CMm. FOnycos A. A. Obe-
pekeHHe YIaCTHIKOB YTOJIOBHOTO ITporiecca M MX OmkHuX. luc. ... KaHA. 0pujl. Ha-
yk. H. Hosropon, 1998. C. 18-19.



HUEM NPECTYIUIEHUSI WM MOATOTOBUTEIbHOU K HEMY JEsITeNb-
HOCTBI0. B JaHHOM omnpenesieHnn B KAaYeCTBE OCHOBAHWS IS
npUMeHeHHs1 Mep Oe30IMaCHOCTU BBIIEIISIETCS] COBEPIIIEHUE TTpe-
CTyrieHus1 (MOKYIIEHUEe Ha COBEpIIeHUE MPEeCTYIICHUs1) WU
ero npurotoryieHye. Ecim ke OCHOBaHUEM CUMTATh HE CaMo Mpe-
CTYIUICHHE, a MPOU3BOACTBO MO YrOJIOBHOMY JI€Iy NO MOBOAY
JTAHHOT'O MPECTYIUICHHUS, TOrJA 3a MpeeaMy I'PaHHULL IEUCTBUS
Mep Oe30MacHOCTH OCTAIOTCS JIMIA, He SIBJIAIONINECS CYObeK-
TaMM TIpOLIEcca, He BOBJIEUEHHbIE B cepy JAEUCTBUS YTOJIOB-
HO-TIPOLIECCYAJIbHBIX MTPABOOTHOIIEHUH, HO BJIAJICIOIIME EHHOU
vH(popMalmen o NpecTyIieHUH (Harpumep, O4eBUACI] TPECTYII-
JIEHUs1, HEe JIONPOIIIEHHBIN KaK CBUJIETED).

Kouctutyumsa P® onpenenuina JMUYHOCTh KaK OIUH W3 IJIaB-
HBIX OOBEKTOB KOHCTUTYIIMOHHOU 3alUThI. BakHbIE TIONIOKEHUS
OCHOBHOTO 3aKOHA IOCYy/IapCTBa, KACAIOUIUECs] TOCYIapCTBEHHOU
3allMThl TPAB U 3aKOHHBIX UHTEPECOB JMYHOCTH, OCHOBAHbI HA
MEXIyHAPOIHBIX CTaHJApTaX, BKJIIOYAOIIMX HOPMbI MEXAyHa-
POZHOTO IIpaBa, Ha JOKYMEHTax, parupuuupoBaHHbIx Poccuii-
ckoit denepanyen.

[Tpumat MHTEpECOB JIMYHOCTH Tiepei OOIECTBEHHBIMU U TO-
CYIapCTBEHHBIMH MHTEpecaMu TpeOyeT pacIIupeHHsl U peasiv-
3allMd B HAIMOHAJBLHOM 3aKOHOJATEIbCTBE ITUX BaKHBIX KOH-
CTUTYLIMOHHBIX TOJIOKEHUM. YTOJIOBHO-IPOLECCYAILHOE MPABO
SIBJISIETCS] CPEJICTBOM peaslu3alliy YrOJI0BHOIO HAKA3aHUsl, OJTHO-
o U3 HauOOoJIee CTPOTUX CPEJCTB BO3/ICHCTBUS HA JIMYHOCTH ITy-
TEM NPUMEHEHU S TOCYJAPCTBEHHBIX MEP O OIPAaHUYECHUIO TTPaB



¥ cBOOOJI YesIoBeKa U rpakiaHnHa. [109ToMy TOJIBKO 3aKperuie-
HIE B YTOJIOBHOM CYJOMPOM3BOJCTBE PETbHBIX Mep obecreye-
HUS TIPaB ¥ 3aKOHHBIX MHTEPECOB JIMUYHOCTH JICJIAaeT UX MpUMe-
HEeHHE BO3MOKHBIM.

[Mpu paccrienoBaHy KOHKPETHOTO YTOJIOBHOTO Jiesia Tocyaap-
CTBEHHbBIC U JIMUHBIE MHTEPECHl YacTo He coBmagalnT. OOs3aH-
HOCTb TOCY/IapPCTBA 3aKJII0UACTCS B IPUHATHH YCTAaHOBJICHHBIX U
periaMeHTUPOBAHHBIX 3aKOHOM Mep MO YCTAHOBJICHUIO BUHOB-
HOTO B COBEPILCHUY MPECTYIVICHUS] M TIPUBJICUCHHUIO €ro K OT-
BeTCTBEHHOCTH. OOSI3aHHOCTh T'PaXIaHWHA COCTOUT B BHITION-
HEeHUH OOINECTBEHHOIO JI0JITa 10 OKA3aHUIO MOMOIIU Tocyaap-
CTBEHHBIM OpraHaM B MCIIOJTHEHUH BO3JIOXKEHHOW Ha HUX 00s13aH-
HOCTU. BMecTe ¢ TeM JIMUHbIe MHTEePeChl COCTOSAT, TPEek/Ie Bee-
0, B COXpaHEHUU UMEIOIINXCS Y TpakJaHuHA OJ1ar, MX HepyIIn-
MOCTH Y He3bIOJIeMOCTH. VIHIMBUI MOXKET U TOJKEH ObITh 3aWH-
TepecoBaH B OKa3aHWUU TIOMOIIM KOMIIETEHTHBIM OpraHaM B BbI-
MIOJTHEHUH UX TOCYJAPCTBEHHBIX OOSI3aHHOCTEH, HO HEJb3sl ITY
JIMYHYIO 3aMHTEPECOBAHHOCTh PACCMATPUBATh KaK OOSI3aHHOCTb.

Borutorienve mien mpaBoBOro rocyJapcTaa Mperosaraet co-
3[1aHH1e HAJUIeKAIMX TapaHTHIA 3aIIUTHI IMYHOCTH U ee Oe3omac-
HOCTU B cpepe OOpbOBl C MPECTYIMHOCTHIO. YTOJIOBHO-TIPOIIEC-
CyaJIbHOE 3aKOHOJATEIbCTBO HAMPABJIEHO HA 3aIUTY JMYHOCTH,
00IIeCTBa M TOCYAAPCTBA OT MPECTYIHBIX MOCATaTeNIbCTB. [l
HaJyIesKaniero (PyHKIIMOHMPOBAHUS M peaii3alluy 3aa4 (Ha3Ha-
YeHHs1) YrOJIOBHOTO CYJOMPOU3BOJCTBA ClIEyeT YCTAHOBHUTH pe-
aJIbHBIe TapaHTUU oOecTieueHn s O€30MacHOCTH €r0 YYaCTHUKOB.



3ammra yJacTBYIOIIUX B YTOJIOBHOM ITPOIIECCe JIUII, a TaKxkKe
WHBIX JIUI], CBSI3aHHBIX C 3TOU JESTeNbHOCTBIO, SBJsETCA -
(beKTUBHBIM CpPEICTBOM MTPOTUBOICUCTBUS MPECTYITHOCTH, HaM-
OoJsiee OMacHBIM ee MPOSIBJIEHUSIM, CIIOCOOOM JOCTHIKEHUSI OC-
HOBHOM 1IeJM cyonpou3BoacTBa. Obdecniedenre 6e30MacHOCTH
JOJDKHO PaCHpOCTPaHATLCS HA JII0OOE JIMIO, BOBJICUEHHOE B
cepy AefCTBUS YTOJIOBHO-TTPOIIECCYATbHBIX TPABOOTHOIIICHHH.
[Tpu obecrnieueHrn 6€30MaCHOCTH TOJIBKO YaCTU CYObEKTOB STON
JesITeIbHOCTU (HArmpuMep, AOKHOCTHBIX JIMII, BEIYIIUX TPO-
W3BOJICTBO TI0 YTOJIOBHOMY JIeJTy) BCErJia OCTAeTCsI BEPOSTHOCTD
MPOTUBOMPABHOTO BO3JCHCTBHUS HA HUX CO CTOPOHBI MIPECTYII-
HBIX JIEMEHTOB, B pe3y/bTaTe Yero NpuuuHseTcs yuepo uHTe-
pecam MpaBoOCYIusl, IMYHOCTH, OOIIECTBA U TOCYIapCTBa.

Borpockl 6e30nmacHOCTH JIMYHOCTH TECHO CBSI3aHBI C IPO-
6J1eMOii BUKTUMOJIOTUIECKOTO XapaKTepa, MOCKOJIbKY JIMUHOCTD
MOET pacCMaTpuBaThCs U KaK CYOBEKT YrOJOBHO-TIPOIIECCY-
aJIbHBIX TTPABOOTHOINIEHUH, U KaK XepTBa MpecTyIieHus (Ipo-
TUBOIPABHOTO TOCSATATENILCTBA, CBA3AHHOTO C YTOJIOBHBIM Jie-
Jom). [Tpo6eMbl BUKTUMOJIOTMH JAOCTAaTOYHO CEPhEe3HO HCCIIe-
JIOBAJIM TaKWE BUHbBIE YUeHbIe-KpUMUHOJIOTH, Kak JI. B. ®paHk,
B. W. TTonyounckui, 1. B. Pusman, B. C. Ycrunos, B. E. KBa-
g, [1. A. Illecrakos, I'. H. TopmenkoB u ap.*8

% Cm. Hanpumep: @pank JI. B. TloteprieBiiye OT MPECTYIUIEHHU 1 TPOOIeMbI COBET-
ckoit BukTHMostoruu. [yian6e, 1977; [oay6urnckuii B. H. TIpaBoBble OCHOBBI yIEHHsI
0 xeprBe npecrymuienus. Lopskuid, 1979; Pueman J. B., Ycmunoe B. C. Bukrtumono-
rusa. H. Hoeropon: Huxeroponckuii opuanueckuid uHetutyt MBI P®, 1998; Kea-
wuc B. E. OCHOBB BUKTUMOJIOTHH. [IpoGiIeMBI 3aIUTHl MIpaB MOTEPIIEBIINX OT TIpe-



BukTuMmonorus nomoraer HailTH OTBEThI HA CIIEAYIOIIE BO-
MPOCHL: MPEANPUHUMAET JIM KEPTBA IIarv AJIsl BOCCTAHOBJICHUS
CBOET0 HapyIIEHHOT'o MpaBa, MpruderaeT Ji1 OHa K OMOIIH Tpa-
BOOXPAHUTEJIBHBIX OPraHOB, Cy/a, MPENATCTBYeT WU CIIOCO0-
CTBYeT UM B YCTaHOBJIEHUU UCTUHBI®. JIUIIO OKa3bIBAETCS CBSI-
3aHHBIM C IPECTYIUIEHUEM, BOBJIEYEHHBIM B YTOJIOBHOE CYAOIPO-
U3BOJICTBO, B CHJIy pa3M4HbIX (haKTOPOB KaK OOBEKTUBHOIO,
TaK ¥ CYOBEKTUBHOTO XapaKTepa.

Crnienpyka BUKTUMHOCTU JIMYHOCTHA B YTOJIOBHOM [IENiE€ B
nporiecce odecrieueHnsi ee 0e30MaCHOCTU BBHIPAKAETCS B TOM,
YTO MPECTYIUIEHUE COBEPIIACTCS HE B OTHOIIICHUH 3alUIIAeMO-
IO JIMIa, @ B OTHOLIEHUH MOTEPHEBIEro (OCHOBHOTO MOTEPIIEB-
1IEr0 OT MPECTYIUIEHH:). 3allMIIAEMOE JIMIIO0 CTAHOBUTCS KaK
Obl «BTOPUYHBIM» ITOTEPIIEBIIUM IO OTHOIICHUIO K OCHOBHOMY
MPECTYIUIEHUIO B OTHOIIIEHUH APYroro JMia.

NHauBua CTaHOBUTCS, HAalpUMep, CBUJIETENIEM IMPECTyILIe-
HUS B CUITY OIpeie/IeHHbIX OOCTOSITENLCTB (POACTBEHHBIX, CITY-
KeOHBIX, OBITOBBIX). HekoTopble CyOBEKTHI yrosoBHO-TpOIIEC-
CYaJIbHOM JeSITeIbHOCTU CTAaHOBATCS OOBbEKTaMHU MPOTHUBOIPAB-
HOT'O TOCSTaTe/IbCTBA B CBA3U C 3aKOHHBIM BBHITIOJIHEHHUEM CBO-
UX CITyKeOHBIX 00sI3aHHOCTEN (ClieoBaTe !, TPOKYPOPBHI, CY/IbH,
CIICIUAJIVICTHI, SKCIEPThI, CEKpeTapy CyleOHBbIX 3aceflaHvil U
T. 1.). He uckimovaercss BO3MOXHOCTh MPOTUBOIIPABHOIO BO3-
crymienuii. M., 1999; Kpumunonorus: Kypc nekuuii. CI16., 1995. C. 13; I'opwen-

koe I'. H. KpumuHonorus: Beenenne B yueOHbI Kypce. ColkThiBKap, 1995. C. 128-
149 u np.

9 Pueman . B., Yemunos B. C. Yka3z. cou. C. 9.



JEVCTBUS Ha JINLIO0, KOTOPOE OKA3aJI0Ch CBS3aHHBIM C YTOJIOBHBIM
J€JIOM B CHJTY CITyYaifHOTO CTeUeHHsI OOCTOSITEIbCTB (HApuMep,
NPOXOKUH, CTABLIMIA OYEBUILIEM YOMIICTBA MOCTOPOHHETO s
HEro 4yeJIoBeKa Ha yJIMILIe).

C touku 3peHus kpumuHonora JI. B. ®panka, «MHIUBUAY-
aJlbHasl BUKTUMHOCTB — 3TO NOTEHLMAIbHASA, 4 PABHO PEan30-
BaHHasl MOBBIIIEHHAs] CIOCOOHOCTh CTaTh KEPTBOW MPECTYIHO-
IO MOCATaTebCTBA MPU YCJIOBUH, YTO OOBEKTUBHO STOTO MOXKHO
ObLT0 ObI M30ekaTh» ', Ha Hamn B3rsA, CyObeKTUBHOM «IIpeji-
PaCMOIOKEHHOCTIO» JIMYHOCTU K TOMY, YTOOBI CTaTh KEPTBOM,
OrpaHMYMBATLCSI HE CTOWMT. BrolHe BO3MOXKHO OOBEKTUBHOE
cTedeHre 00CTOSTeNbCTB. Tak, IO MOXKET HYKAaThCsl B 3aIlIUTe
B CBSI3U C MMEIOIIENCS Y HEro BakKHOW UH(MOpMAIen Ui Heoo-
XOIUMOCTBIO TPUHATHSA TPOLECCYATIBHOIO PEIEHUS IO YTOJIOB-
HOMY [IEJTy.

§ 3. O0ecneuenne 6e30MaACHOCTH
JIMYHOCTH KaK rapaHTHsA J0CTHKEHHUS
eJia 1 3aa4 (Ha3HauYeHHs)
YIrOJIOBHOI'O CyAONPON3BOJACTBA

['apaHTMM 3aKOHHBIX MHTEPECOB JIMYHOCTU TI'APMOHUYECKHU
BXOJIAT B CTPYKTYPY IIPABOBOTO TOJIOKEHUSI CYObEKTOB yTrOJIOB-

100 Dpanx JI. B. Yxaz. cou. C. 8, 108; Ocmpoymos C. C., @park JI. B. O BUKTUMO-
Joruu 1 BUKTMMHOCTH // CoBeTcKkoe rocyaapcTBo U npaso. 1976. Ne 4. C. 75.



HOT'o Tporecca. B poccuiickoil yroJoBHO-ITPOLIECCYATTbHOM Hay-
Ke OOIIENpPU3HAHHBIM SIBJISIETCSI MHEHHE O TOM, YTO KaKoe Obl
NPaBOBOE MOJIOKEHUE B KOHKPETHOM YTOJIOBHOM Jejie HU 3a-
HUMaJia JIMYHOCTh, €€ MpaBa M 3aKOHHbIE MHTEPECHI JOIKHBI
HEYKOCHUTEJILHO COOMIONATHCS M OXPAHATHCSA. DTO MOJIOKEHNE
oOecneunBaeTcsl Pa3IMYHbBIMU TAPAHTHSAME: 3KOHOMUUECKUMU,
noaumuveckumu u ropuoudeckumuy. TOTbKO B CBOEI COBOKYITHO-
CTH OHHM MOTYT CO3[1aBaTh HEOOXOAUMBIE YCTIOBUS JIsI TIOJTHOU
peanu3anuu CyObeKTUBHBIX MPaB TPak/iaH B YTOJIOBHOM CYIIO-
npousBoacTBe. Cpean 3TUX BAKHBIX TapaHTUH 0co00e MeCTo
MIPUHAJIEKUT IOPUAUYECKUM, B YACTHOCTH MTPOIIECCYaTbHBIM I'a-
PaHTHSIM.

B ropuaurueckont uteparype CrpaBeyIuBO MPUHSTO OIpejie-
JIATh TIPOLIECCyasIbHbIE TAPAHTUU KaK YCTAHOBJIEHHBIE 3aKOHOM
CpencTBa M CriocoObl, COEUCTBYIONIHE YCTIEITHOMY OCYIIIECTBIIE-
HUIO MPABOCY/IMsl, 3allIUTE 3aKOHHBIX UHTEPECOB JIMYHOCTH. Of1-
HAKO O TOM, B YeM 3aKJII0YAIOTCS 9TU CPECTBA U KAKOBA UX CYIII-
HOCTb, BBICKQ3bIBAIOTCS pa3inyHble cyxaenus . Kpurnueckuit
aHaJIM3 CYIIECTBYIOIIMX 10 JAHHOMY BOIPOCY TOUEK 3PEHUSI Bbl-
XOIUT 32 PAMKH HACTOsIIIEro uccienosanusi. Heooxoaumo 3ame-
THUTh, YTO COBEPIICHCTBOBAHUE MPOIECCYAIbHBIX TAPAHTHIA JINY-
HOCTHU CITIOCOOCTBOBAJIO MOBHIIEHUIO 3(P(hEKTUBHOCTH CYIOMPO-
M3BOJICTBA U OXPaHE MHTEPECOB I'Pak1aH B POCCUICKOM yTrOJIOB-
HOoM Tporiecce. Ho cpenctBa u criocoObl, HanpaB/IeHHbIE HA pe-

101 Monpo6ree cm.: I pomos H. A. YronosHsiii iporiecc Poccun: Yue6. mocobue. M.,
1998. C. 21-25.



aJlbHOE OOeCIieUeHUe TpaB M 3aKOHHBIX MHTEPECOB JIMUHOCTH,
MHOTOTPaHHbI, TIO3TOMY CJIOKHO JaTh UM OQHOZHAYHOE OIpesie-
JIeHVEe WM TIPUBECTH MCUEPIIbIBAIONINI MTepedeHb. Eciu cymmu-
POBATh pa3IMUHBIE CYKACHHS O TIPOIIECCYaTbHBIX CPEICTBAX, KO-
TOpBIE PACCMATPUBAIOTCS B KAUECTBE TapaHTHUH, TO K IMOC/IETHUM
MOKHO OTHECTH NPOUECCYANbHble HOPMbL, 3AKPENAEHHbIE 8 HUX
npasa u 00SI3AHHOCHIU YUACMHUKO8 NPOUECcd; pa3auuHble npo-
ueccyanbiivle UHCHUMYMbl, Y2ON08HO-NPOUECCYANbHYIO POPpMY;
0esiIMeNbHOCMb YUACIHUKO8 CYOONPOU3ZB00CMEA; NPOUecCydnb-
HOe NPUHYNCOEHUe U NpoueccyanbHvle cankuyuu 2.

[IpaBoBO¥i CTaTyc JIMYHOCTM B YTOJIOBHOM ITpOIIeCCce BCeraa
paccMaTpuBalICsl B YTOJOBHO-TIPOIECCYATbHOM TEOPUU U TIPaK-
TUKe Kak BaxHewiuii. [IpaBna, ncciegoBanue Bompoca o mpa-
BaX JIMYHOCTHU U UX FAPAHTHUSIX Yallle BCEro OrpaHMYMBAIOCh UH-
TepecamMy OOBHUHSIEMOTO (TIOACYIMMOTO), TOT/Ia KakK 3Ta Mmpooe-
Ma, 10 CIIPaBE/IJTMBOMY YTBEPIK/ICHUI0O HEKOTOPBIX YUEHbIX, Ka-
CaeTcsl BCEX YYaCTHHMKOB IPOIIECca, JIMUHO 3aMHTePECOBAHHBIX
B MCXOJ€ JIeJ1a, 3alMIAIONIMX B YTOJIOBHOM CYJOMPOU3BOICTBE
CBOM ITpaBa 1 UHTepechl %,

102 Cwm.: Anexcees H. C., Jaee B. I'., Koxopeg JI. []. Ouepk pa3BUTUS HAYKU COBET-
cKoro yronosHoro npouecca. Boponex, 1980. C. 60; I'pomos H. A. Ykaz. cou. C. 21—
22.

103 Koxopes JI. /1., Jlykawesuu B. 3. TIponieccyasbHble rapaHTHU IPaB U 3aKOH-
HBIX MHTEPECOB JINYHOCTH B YrOJIOBHOM cyponpousBoactee // Becrauk JIT'Y. 1977.
Ne 1. C. 100. ITpeameTHO 3TOro BOMpOca Kacanuch: Anekcees B., Hluwkun b. Coomio-
JIaTh MPOIIeCCyasIbHble TAPAHTUM MPHMEHEHUsI IPUHYAUTENIbHBIX MEp MEAUIIMHCKOTO
xapakrepa. C. 17-19; 3axoorcuii JI., Yyuaes A. T'apanTun 1paB HEBMEHSEMBIX B CYy-
ne6HoM pasouparensctse. C. 23-24; Muxeeg P. H. I'apaHTu# IpaB HEBMEHSIEMOTO B



JleficTBre OOJIBIIIMHCTBA FAPAHTUM, COEHCTBYIOIINX YCIEII-
HOMY OCYIIECTBJICHHIO MPABOCYAMUS MO TSHKKUM M 0CO00 TSIK-
KUM TIPECTYIUICHUSIM, KaK MPaBUJIO, HUUEM WM TIOYTH HUYEM
HE OTIMYaeTcs Npu pa3ouparesbCTBe 1Mo gpyrum aenam. OnHa-
KO HEOOXOMMO 3aMETHTh, UTO B MOIOOHBIX [IeJIaX C y4E€TOM OCO-
OeHHOCTe MOCYAMMBIX CPEACTBA U CIIOCOOHI, CIyKalue odec-
MIeYCHUIO pean3allii UX TpaB ¥ 3aKOHHBIX MHTEPECOB, UMEIOT
HEKOTOpoe cBoeoOpasue. TOT BOMPOC U XOTEIOCh Obl OCBETUTh
IIPY MCCJIEIOBAaHUY TAPAHTHUI MPaB M 3aKOHHBIX MHTEPECOB 3a-
MIMIIAEMOTO JINIA KaK YYaCTHUKA YTOJIOBHOTO MPOIIecca.

OmHMM U3 CpPENCTB, CIyKallUuX OOECTICUSHUIO peah3alliu
IpaB U 3aKOHHBIX MHTEPECOB 3TOrO JIMIA, SIBJSAIOTCS YIrOJIOB-
HO-TIPOLIeCCyasIbHbIe HOPMBI, 3aKPEIJIEHHbIE B HUX IIpaBa U 00s1-
3aHHOCTH y4acTHHKa nporiecca. C moMoIipio 3TUX HOPM 1 0Oec-
NeYeHNs1 HaJUIeKalleld OpraHu3aliii UX TPUMEHEeHUsT W MCIION-
HEHUS TOCYJapCTBO PEryaupyeT MOBeAeHHe JIIoeH, yJacTBylo-
IUX B BO3OYXJIEHUHU, PACCIEAOBAHUN U CYJeOHOM paccMoTpe-
HWH JIeJ1, HAIpaBJIsisi €r0 B CTOPOHY, COOTBETCTBYIOIIYIO 3a/1a4aM
YroJI0BHOTO cynorpousBoacTsa (ct. 6 VIIK).

Crnentyer cOrIacMTbCS C MHEHMEM YYEHbIX, CUMTAIOIIMX
«HETUIOZIOTBOPHBIM CIIOP TI0 BOMPOCY, UTO SIBJISIETCS] TAPAHTUEH:
npaBa W 00S3aHHOCTH, 3aKpeIUvIeHHbIe B HOPMax, WJIM HOPMBI,

COBETCKOM YTOJIOBHOM ITpaBe U npoiiecce B cBete HoBoi Koncruryrmu CCCP. C. 46—
57; Koamakos I1. A. T'apaHTiy IpaB ¥ 3aKOHHBIX MHTEPECOB JIMIA, HYKAAIOIIErocs B
MIPYMEHEHNH TIPUHYIUTENBHBIX MEep MeIULMHCKOro xapakrepa // ConpasnbHas cripa-
BEIUIMBOCTh OXPaHHI IpaB o0BuHsieMoro. Kemepogo, 1989. C. 120-127.



3aK perlIIoIIYe IpaBa u 00s3aHHOCTI» [, [IpencraBiseTcs, 9To
TOJIBKO B €IMHCTBE YKa3aHHBIE KATETOPHUH MOXHO paccMarpu-
BaTh B KAYECTBE MPOIIECCYaIbHBIX TAPAHTHUI JTIOOOTO YU9aCTHHUKA
yroJioBHOTO Tiporiecca. OHaKo psiJ] UccieioBaTesien ocrapuBa-
€T OTHECEHHE K MTPOIIeCCYaTbHBIM FAPAHTHSAM CAMUX ITPAB y4acT-
HHKOB TPOIIECCa, MOCKONBKY, IO UX MHEHHIO, TIpaBa sSIBJISIOTCS
00beKTOM camux rapanTuii'®. [Ipu 3TOM He yuuTHIBaeTCs, 4TO
B 00IIIeil cucTeMe OJHU MPOLIECCyaTbHble TAPAaHTUM CITyKaT ra-
paHTHSAMU Ipyrux ',

HoBoe yronoBHO-MporieccyanbHOe 3aKOHOJATEIbCTBO B CT.
11 VIIK P® Bnepsble 3aKpenuio Ha HAMOHAJIBHOM YPOBHE
oOecrieueHre Oe30MacHOCTH YYaCTHUKOB Ipoliecca U Ux Onn3-
KHX B CBSI3U C MPOU3BOJCTBOM IO YTOJIOBHOMY €Ty KaK OIHO
U3 BaXHBIX CPEICTB JOCTMIKEHUS LEIW U 3a1a4 (Ha3HAYEHMS)
NPOLIECCYaJTLHOM ESITEIBHOCTH TI0 YTOJIOBHBIM JIejiaM, KaK Hau-
6osee 3(ppeKTUBHOE CPEICTBO MPOTHUBOAEHCTBUS MPECTYITHO-
CTH Y TIOJTyYeHHM 1 IOKA3aTeIbCTBEeHHON MH(OPMAIIIU O COOBITUN
NPeCTyIUIeHNs. Be30MmacHOCTh yYaCTHUKOB YTOJIOBHOTO MPOIIeC-
Ca paclIieHMBAETCsl 3aKOHO/IATENIEeM KaK OTHA M3 COCTaBJISIONINX
NPUHIMIA OXPaHbl MpaB U CBOOOJ YelOBEeKa M IPakJIaHUHA B

104 Koxopes JI. /1., Jlykawesuu B. 3. Yka3. cou. C. 112.

195 . Mapmuinuux E. I'. CyObeKTUBHBIE ITpaBa OOBUHIEMOTO M HX TPOIIeCCyallb-
Hble rapanTuu // CoBeTckoe rocyaapcTBo U rnpaso. 1976. Ne 7. C. 92; Opuenko B. E.
TapanTiy MpaB MOTEPIEBIIEro B CyaeOHOM pasouparenbctse. C. 55.

106 Cw.: Kyuyosa 3. @. T'apaHTuu 1npaB JUYHOCTU B COBETCKOM yIOJIOBHOM IIPOLIEC-
ce... C. 129; Bycw JI. b. TIpobemMbl IPaBOBOTO PEryIMPOBAHUS B c(hepe yroIOBHOTO
cynonpousBoycTsa. Biagusocrok, 1978. C. 65.



YTOJIOBHOM CY/IOTIPOU3BO/ICTBE.
3akperieHre B MPOIECCYaTbHOM 3aKOHE Mep 0e30MacHOCTH
JIMYHOCTH, TI0 HAIlIEeMy MHEHHUIO, CJIeJIyeT pacCMaTpuBaTh Kak

1) rapanTuio obecrieyeHust 3aKOHHBIX UHTEPECOB JIMYHOCTU B
YTOJIOBHOM CYJIOIPOU3BOACTBE;

2) CpeAcTBO AOCTHKEHUS 1IEJIY Y 33/1a4 (HA3HAYEHHU 1) yTOJIOB-
HOT'O CYJIOITPOM3BOJICTBA;

3) HoBy10 3 peKTHBHYIO (hOpMY MPOTUBOIEHCTBUS HanOoIee
OMACHBIM BUAAM MPECTYMHOCTH (OPraHU30BaHHOM, TPodheccro-
HaJILHOK);

4) TMO3UTUBHOE CTPeMJICHHE TOCyAapcTBa MPUBECTH HAIMO-
HaJIbHOE 3aKOHOJATENILCTBO B COOTBETCTBUE C PSAJIOM MEkKAyHa-
POZIHBIX TOKYMEHTOB.

Hucniosumms 4. 3 cr. 11 VIIK npexacraBnsiercs: 6onee rapan-
TUPOBAHHOM B cpaBHEHUM ¢ TeKcToM cT. 309 VK P, rae yka-
3aH CTPOro OrpaHUYEHHBIN NIEPEYEeHb BUJOB MOCATATEIbCTBA HA
y4acTHHUKOB Ipouecca. B cr. 309 YK ycranoBieHa OTBETCTBEH-
HOCTb 3a mocsraTejbcrsa B popMme nogkyna (4. 1) u nonyxue-
HUsI, IPUHYXKJIEHNS, CO6TUHEHHBIX C IIAHTAKOM, YTPO30i yOuii-
CTBa, IPUYMHEHU S BpeJa 3J0POBbI0, YHUUTOKEHUEM WIIU TTOBPE-
kJeHueM umyiectna (4. 2). Bu. 3 cr. 11 popmynupoBka «yrpo-
3a yOUICTBOM, MPHUMEHEHUEM HACWIINSI, YHIUTOXSHUEM WJIH T10-
BpEXJCHUEM UMYIIECTBA WJIM MHBIMU OTIACHBIMU IMPOTHUBOIPAB-
HBIMU AESTHUSIMU», COLlEpKalas OTKPbITbIM NIEPEYEHb «UHBIE. ..
JesTHUs», TIO3BOJISIET MPUMEHSATh Mepbl Oe30MaCHOCTU U B TeX
cllydasix, KOrga COCTaB IMPECTYIUIEHHS, MPEIyCMOTPEHHBIN CT.



309 VK, orcyrcrByer.

Kpome Toro, yroyoBHOe 3akOHOJATeIbCTBO, COAIEpIKAlIIee Clie-
[IUAJIbHBIE Mepbl OXPaHbl, MPEAyCMATPUBAET YTOJIOBHO-TIPABO-
BYIO 3aIlIUTY HE BCEX YYACTHUKOB MPOIIECCa, a TOJIbKO Mepeyunc-
JIEHHBIX B cT. 295, 296, 302, 309 YK P®: cyapeit, mpUCSKHBIX
3acefaresieil, MHbIX JIMI, YYaCTBYIOIIUX B OTIIPABJICHUU MPABO-
cyaus (ux ONMM3KHMX), MPOKYpPOPOB, CJeJOBaTeNlel, 1L, POU3-
BOJISIIIMX JIO3HAHUE, 3AIMTHUKA, SKCIePTa, CyJeOHOro npucra-
Ba, CyIeOHOTO UCMIONHUTE S (MX OJIM3KHX ), MOJO3PEBAEMBIX, 00-
BUHSIEMBIX, CBUJIETENICH, MOTEPIEBIINX, SIKCIEPTOB, MEPEBOUN-
KOB.

OTCYTCTBYIOT JOCTaTOYHBIE YTOJOBHO-IIPABOBbIE TapaHTUU
oOecrieueHus1 6e30MacHOCTH MOHSITOTO, CTIEIUATIICTA, CeKpeTapsi
CyneOHOTro 3aceJaHusl, TIPE/ICTABUTEIISI TOTEPIEBIIero, aJIBOKaTa
CBUJIETENIsA, TPAKIAHCKOTO UCTIA U OTBETYMKA, UX TIPEICTaBUTe-
neit u rip. Yacts 3 c1. 11 VIIK no3Bosnsier 00e30nacuTh He TOJb-
KO YYaCTHUKOB MPOLIECCA, UMEIOIINX CBOM WU MPE/ICTABISIEMbIN
B JIeJie MHTEPEC, HO Y MHBIX (JTI0OBIX) YYaCTHUKOB TPOIIecca.

Mexnay Tem popmyaupoBka gucno3urmu 4. 3 cr. 11 VIIK
P®, ycranapnuBaoieil OCHoBaHusI AJisl TPUMEHEHUsI TATH YTo-
JIOBHO-TIPOLIECCYaIbHBIX Mep Oe30MacHOCTH YYaCTHUKOB Yro-
JIOBHOTO CY/IOIPOU3BOJICTBA, N0 HAIIIEMY MHEHUIO, HE COBCEM CO-
BepIliEHHA U HYX/IaeTCsl B U3MEHEHUH TIO CJIeIyIOIUM OCHOBA-
HUSIM.

Hcrionb3oBaHue B TeKCTe CTaTbul (DOPMYITUPOBKH UHBIE ONAC-
Hble NPOMUBONPABHbLIE NOCSA2AMENbCMBA CIEYeT paccMaTpu-



BaThb KaK HEOIpeJeJICHHbIl MepeuyeHb BUIOB IOCSATaTeNbCTBA,
TaK KaKk HE COBCEM YETKO YCTAHOBJIEHO, YTO MMEHHO MOHMMa-
eTcs MoJ, TEPMUHOM oOndacHuvle. BeITb MOXET, 3TO MmocsAraresib-
CTBa, OMACHBIE IS )KU3HU WIU 3[0POBbs, JTUOO BOOOIIE Orac-
HbIE C TOYKU 3PEHUs1 00s3aTeNIbHOTO MPU3HAKA MPECTYIUICHUS
obujecmeentas onacHocme. HescHo, Kak crieayeT paccmarpu-
BAaTh MOJKYIT CBUJIETEJIS] WU MOTEPIIEBIIETO B CBSA3U C U3MEHE-
HUEM UM IOKa3aHUM MO yrojoBHoMmy jeny. He coBceM moHAT-
HO, KaKMM 00pa3oM 3T BHUIBI MOCATATEIbCTBA COOTHOCSITCS C
YK P®, rae 6omee y30k niepeueHb OCHOBAHUM TSI TIPUBJICUCHUS
BUHOBHOTO K YTOJIOBHOM OTBETCTBEHHOCTH 32 OKa3aHUE BO3/eu-
CTBHS Ha YYaCTHHUKA MTPOLIECCA B CBSI3U C ITPOU3BOICTBOM 110 Je-
ay. 1o Bceil BUIMMOCTH, TaKyl0 TPAKTOBKY CJIE1yET pacCMaTpu-
BaTh KaK OLIEHOYHYIO (pOPMYIHMPOBKY, UCIIOIb3YEMYIO B TEKCTE
YK BO MHOTMX CTaTbsiX, TO €CTh UHble O3HAYACT AHAN0ZUUHbBIE
nepevUCAeHHbIM paree : yTpo3e YOUMCTBOM, TPUMEHEHUEM HaCH-
JUS U T. 0.

BeposiTHO, crienyeT ycTaHOBHUTH OoJiee OIpe/ie/ieHHbIE TPaHu-
1bl OIIACHOCTH IOCATATEbCTBA, HAIIPUMED, ONACHbIE 05 HCUSHU
Ul 300pP0BbSL.

B paccmarpuBaemoii craTbe, K COXaJIEHUIO, HE MPOCIEKU-
BAETCS NMPUYMHHAS CBSI3b MEKAY CAMHUM MOCATaTeIbCTBOM Ha
y4YacTHHKa npouecca U (pakToM OKa3aHHOTO UM paHee WU yKe
OKa3bIBAIOILIETOCS] COAECUCTBUS YTOJIOBHOMY CYIOIPOU3BOACTBY.
OueBUIHO, UTO TaKasl CBSI3b JOJKHA OBITh, TIOCKOJIBKY yrpo3a
(TocSIraTeNIbCTBO) B OTHOIIIEHUHY yYacTHHKA Tporiecca (ero Oym3-



KOro) MOKeT ObITh Y He CBsI3aHa C ydacTheM (COneicTBHEM) B
YTOJIOBHOM TIPOIIeCCe, TO €CTh BO3/IEHCTBHE MOKET OBITh OKa3a-
HO HE KaK Ha yYaCTHHUKA ITPOLIECCA, CONEUCTBYIOIIETO YTOJIOBHO-
MY CyAONPOU3BOJCTBY, a KaK Ha OOBIYHOTO TPaskIaHUHA, HAITPU-
MEp Ha MOYBE JIMYHBIX HEMPUA3HEHHBIX OTHOLIEHUN. B npoTuB-
HOM CJIy4ae HEe MCKJII0YAETCS BO3ZMOKHOCTb PACIIMPUTEIBHOIO
pUMEHEHUs1 Mep Oe30MacHOCTH B CIyYasix, IPsIMO He Moraa-
IOLUX TOJ UX JIENCTBUE.

Crnenyer noquepKHYTh CBsA3b MOCATATENLCTBA C COAEUCTBUEM
YTOJIOBHOMY CYJOIPOU3BOCTBY (Ppa3oy «B CBA3U C COACUCTBU-
€M YI'OJIOBHOMY CYIOIPOU3BOACTBY».

He coBceM NoOHsATHA MO3UIMSA 3aKOHOJATENSA B PELLIEHUH BO-
poca 0 npagoMouuu Uau 00si3aHHOCmMU Cyaa, IPOKypopa, cie-
JOBaTesis, OpraHa JO3HAHUS WM JO3HABATENs] HA TPUMEHEHUE
mep GesomacHocty. B 4. 3 cr. 11 VIIK ucnons3yercss TepMuH
NpUHUMAem, 4To MPUBOAUT K ABOSKOMY ero BocnpusTuio. o
HalleMy MHEHUIO, IPUHSTHE Mep O€30MacHOCTH MPH HATUIUU K
TOMY TIOBOJIOB 1 OCHOBAHUSI JIOJKHO PACCMaTPUBATHCS KaK 00s1-
3aHHOCTb KOMIIETEHTHOT'O JIMLIA, HEBBIMIOJIHEHUE KOTOPOU JIOJIK-
HO MOBJIeYb HAJIOKEHUE MTPOLIECCYAJIbBHOM MJIM MHOM OTBETCTBEH-
HOCTH.

CoO0TBETCTBEHHO, HEOOXOIMMO MCIIONB30BATh TEPMUH 00513d-
Hbl KaK 3TO CAEAHO, Harpumep, B 4. 1 cr. 11 nmpumeHunTesHO
K YCTaHOBJICHUIO OOSI3aHHOCTH JIOJKHOCTHBIX JIMIT TTPOLIECca O
Pa3bsACHEHUIO MpaB, OOSI3aHHOCTEH M OTBETCTBEHHOCTH Y4acT-
HHUKaM Tporiecca. Kpome 31oro, 06s3aHHOCTh IPUMEHEHHS Mep



0€30MacHOCTH JOJIKHA BKJIIOUaTh TAKOW JIEMEHT, KaK coznacue
3auUIAEMO20 MUYA HA COMPYOHUHECMB0 C YTOJIOBHBIM IPABO-
cyauem. [Ipu OTCyTCTBUM TaKOTO coryiacusi 006ecreunThb Oe3omnac-
HOCTb Jlila OyJIeT IBHO 3aTpyJHUTEIbHO. Buaumo, cienyer yka-
3aTh Ha HEOOXOIMMOCTh COITIACHsI YYaCTHUKA MPOoLecca Ha Mpu-
MEHEHUE B OTHOIIIEHUHU HEro Mep 0€30MacHOCTH, PErIaMEeHTHPO-
BaHHBIX YTOJIOBHO-ITPOLIECCYATIbHBIM 3aKOHOAATEILCTBOM.

JIMCTIO3UIMA CTaThbU HE CONEPKUT YKA3aHUA HA PealbHOCHIb
NPOMUBONPABHO20 B030ELICMBUSL.

Takoe MpOTUBOIPABHOE MOCATATENbCTBO JOJKHO OTBEYATh
HEKOTOPbIM TPeOOBaHUSIM: OOBEKTUBHOCTH (BBIPAKEHO OT KOH-
KPETHOTO UCTOYHMKA ONACHOCTH), & HE MHUMOCTb (CYyILIECTBOBA-
HME TOJIBKO B CO3HAHUU 3alUILAEMOTO JIMLA); BO3/IEHCTBUE WIN
yrpo3a MpUMEHEHHsI TAKOTO PealbHOTO BO3/IEUCTBUS B OMvKaii-
meM Oy/yIieM; CliocOOHOCTh MCTOUYHHMKA OMACHOCTH (TICUXHYe-
CcKas, (pusnyecKkas, TEXHUUECKAs U MHAs1) peaJIn30BaTh IIPECTYII-
HBII YMBICEJL.

B 4. 3 cr. 11 VIIK nmeercs ykazaHue Ha TPUMEHEHHUE TOJIBKO
ST Mep NPOLIeCCyabHON OE30MacHOCTH YYACTHUKOB MPOLIEC-
ca. Mexay TeM O4YEBUAHO, YTO MOTYT IIPUMEHATHCA U ApYyrue
MEpBI, HE BKJIIOYEHHBIE B ITOT NIEPEYEHb.

Hanpumep, n3dpanue apecta Kak Mepbl MPECEUeHUsT TOJBKO
10 IPUYMHE BO3MOKHOCTH OKa3aHUS MPOTUBOJEUCTBUS B OTHO-
IIEHUW CBUJETeNIel U MOTEPHEBLINX CO CTOPOHBI OOBUHSIEMOIO
(m. 3 4. 1 ct. 97 VIIK P®: «npu Haruuuu docmamourvix oc-
HOBAHUIL NOAA2AMb, YMO 0OBUHAEMbILL MOIICEN Y2PodCcamv CEU-



0emento U UHbIM YUACHHUKAM Y20N08H020 CYOONPOU3B00CMEd,
YHUUIMONCUMb 00KA3AMENbCMEA MO0 UHLIM NYMeM BOCNPENnsin-
CMeB08ams NPoU3800CM8Y No Y2ON08HOMY O0eny » ).

VYKka3zaHue TOJBKO MATH Mep Oe30MacHOCTU MOXKET OrpaHu-
YUTh MMOJIHOMOYMS JOJDKHOCTHOTO JIMIIA, B Yb€M MPOU3BOJICTBE
HAXOJUTCS AeJI0, U He TO3BOMUTh (PAKTUUECKU PUMEHUTD APY-
rve. Takum 0o0Opa3oMm, JNeWCTBYOIAst AUCTO3UIMSA 4. 3 cT. 11
VIIK Haxonutcsi B TPOTUBOPEUMH C IPYTUMHM YTOJIOBHO-TIPOIIEC-
CyaJIbHBIMU HOPMaMHU.

LlenecooOpa3Ho 1ONOMHUTE (POPMYITMPOBKY 4. 3 cT. 11, Ha-
npuMep, Takon (pa3orl «¥M UHBIMKM HOpMaMH Hactosiero Ko-
JIeKca...», 9TO TO3BOJUT MPUMEHSTh Mephl Oe30MacHOCTU, He
TOJIbKO Ha3BaHHbIE B 4. 3 cT. 11 VIIK.

C npenJioKeHHbIMU JIOTIOJTHEHUSIMU U U3MEHEHUSIMU (DOpMY-
qvpoBka 4. 3 ct. 11 YTIK MoX)eT ObITh CIeyIOIIero ConepKaHusi:

«Ilpu Haauuuu 0OCMAMoOUHBLIX OAHHBIX O MOM, YMO HA KO-
20-U00 U3 AUlY, COMPYOHUMAIOUUX (HAMEPEHHBIX COMPYOHU-
uame UAU COMPYOHUUABUIUX DPaHee) C NPABOOXPAHUNENbHbI-
MU Op2aHaMU UAU CYOOM, OKA3bIBAEMCSl PEANbHOe 8030elicmaue
(yeposa e20 npumererusi) 8 Kakoii O6bl Mo HU ObLAO hopme, Cho-
cobtoe nodYoums Mo AUUO NPEKPAmuUms ceoe cooelicmaue yeo-
NOBHOMY CYOONPOU3800Ccm8Y U (Ual) HaUamv NPensIMCcme08anv
emy, cyo, npoKypop, caedoamens, opzar OO3HAHUS U OO3HABA-
menv 00513aHbl NPUHSIMb 8 NPEOenax Ceoeli KOMNeMeHUyuu 8 on-
HOUEHUU YKAZAHHBIX MUY, U C UX CO2NACUSL MePbl Oe30NACHOCTU,
npedycmompernvle Hacmosiuum Kooexcom, 6 mom uucae ... (na-



JIEe TIO TEeKCTY).

Takas xe popMyTupoBKa, Ha HaIl B3IJIs], MOXKET OBITh HC-
NoJIb30BaHa U B 4. 3 cT. 18 3akoHa «O0 onepaTrBHO-PO3bICKHOM
JesITeIbHOCTU» 7151 o0ecrevyeHus: Oe30MacHOCTH JIUI, COTPY-
HUYAIIIMX Ha KOH(pUACHIIMaIbHON OcHOBe 'V,

§ 4. UHCcTHTYT 00€ecnedeHus1 0€30MacHOCTH
JUYHOCTH B YTOJIOBHOM CYJOIPOH3BOJICTBE

Hamm paccyxaeHust o mpooieme ooecrieueHusi 0e30MacHOCTH
JIMYHOCTH B YTOJIOBHOM CY/IOIPOU3BOJICTBE paHee ObUIN HalpaB-
JIeHbl Ha HEOOXOMMOCTh Pa3padOTKH COOTBETCTBYIOIIIETO CAMO-
CTOSITEJIFHOTO TIPUHIIMIIA YTOJIOBHOTO Cyonpou3BoacTsa %, On-
HAKO, Mbl M3MEHWIM CBOIO TMO3MIIMIO IO CJICAYIOIIUM ITPUYIM-
HaM. ObecnieueHre 0€30NaCHOCTH JIMYHOCTH SIBJISIETCA OOHUM W3
CPEJICTB pean3allviy MPaB v 3alUTH 3aKOHHBIX MTHTEPECOB JINY-
HOCTH, BOBJIEKaeMOH B chepy YroJIOBHOTO CyIOPOU3BOICTBA. B
TEOPUH YTOJIOBHOI'O IIPOIIECCca BOITPOC O MPHUHIIMIIAX UCCIIEI0BaH
JOCTaToYHO ToApoOHO. [TpuHIMIT oOecrieueHnsT 3aKOHHBIX MH-
TEpPECOB JIMYHOCTH B YTOJIOBHOM TIpOIlecce BKIIIOYAeT B ceOsl 1
HEOOXOIUMOCTh 0OecIieueHHs1 0€30MaCHOCTH JTMYHOCTH, TEM Ca-

107 DenepanbHbIi 3aK0H «O0 OMEepaTUBHO-PO3BICKHOM JeATeIbHOCTH» OT 12 aBrycra
1995 r. Ne 144-®3 // C3 PD. 1995. Ne 33. Crt. 3349; 1997. Ne 29. Cr. 3502; 1998.
Ne 30. Cr. 3613; 1999. Ne 2. Ct. 233; 2000. Ne 1. Ct. 8; 2001. Ne 13. Crt. 1140.

18 Enuxun A. FO. Be30nacHOCTb JIMYHOCTH KAK TIPUHIIMIT YTOJIOBHOTO Tpouecca //
Poccuiickuii cnegosatens. 2002. C. 12—-15.



MBIM OH KaK ObI TIOTJIOIIAET MPOoIiecC Oe30MacCHOCTH, pAaCCMaTPH-
Bas €€ KaK CPeACTBO JOCTUKEHUS OCHOBHOM LIEJIH.

Hoswin YIIK 3akpemuisier 3TOT npuHUuI, (GOpMyIupyst ero
KaK «OXpaHy MpaB ¥ CBOOOJ YeJIOBeKa M rPakJIaHuHA B YTOJIOB-
HOM cygnorpousBonacTee» (ct. 11). Ilpu atom, B 4. 3 cr. 11 ycra-
HOBJIEHa OOSI3aHHOCTBH Cyj/a, MPOKYpopa, CeJoBaTeisi, OpraHa
JIO3HAHWS W JI03HABATEJsl MPUHUMAThH MPEYCMOTPEHHBIE MEPHbI
0€30MacHOCTH MPY HATMIUH K TOMY TIOBOJIOB M ocHOBaHu#. Ciie-
JIOBATEJIbHO, oOecIieueHrne OE30MaCHOCTH SBJISETCSA COCTABHOM,
BaKHOW YaCThIO (CPEICTBOM) IIPUHITUTIA OOECTICUSHU S 3aKOHHBIX
WMHTEPECOB JIMYHOCTU B YTOJIOBHOM CYJOIPOU3BOJICTBE.

JlJIsT MHTEepecoB HaIllero MCCleIoBaHusA Oojiee MpeArovTH-
TEJIbHBIM SIBJISIETCS TIOHATHE «MHCTUTYT oOecrieueHus Oe3omnac-
HOCTH JITYHOCTH.

Jlns peanM3any KOHIETIUKY Oe30MacHOCTH JIMYHOCTH HEO0O-
XOIUMO 0OOCHOBATh HEKOTOPBIE TIPUHITUTTAIBHBIE TTOJIOKEHHIA.

K rapaHTusm peanu3anyu IpaB U OOECIIEYEHUS] 3aKOHHBIX
MHTEPECOB 3alUIIAEMBIX JIAI] HEOOXOIUMO OTHECTH, B TOM UHC-
Jie, U IPUHLIUIIBI YTOJIOBHOTO Tpoliecca. OHU 3aKpervisiioTcs: B
MPaBOBBIX HOPMaX, OJJHAKO 3TO HE JIMIIAET UX CAMOCTOSITEJIbHO-
IO 3HAUEHUs KaK MpPOILeCCyalbHbIX FapaHTUl HapsiAy ¢ IpolLec-
cyanbHbIMUA HOopMamu ', HekoTopble MpUHIMITEL KaK TPaBOBbIE
WU MHOITIA HE TOJIbKO 3aKPEIUISIOTCS B KOHKPETHOM HOpME,
HO Y BBITEKAIOT U3 BCEU CUCTEMBI MPOIeCCyaIbHbIX HOpM. OHU

199 Monsmcruii H. H. Bonpocsl Teopry COBETCKOIO YTOJIOBHOTO Iporecca. M., 1956.
C. 203.



OTpaXkaloT HauboJjiee CyIIECTBEHHbIE CTOPOHBI YTOJIOBHOIO CYJI0-
MIPOM3BOJICTBA, €r0 3a7a4r, XapaKTep W CHCTeMY MpOIecCcyasib-
HBIX (hOpM, CTAAMIA ¥ MHCTUTYTOB, 0OECIIEUMBAIOIINX CITPABE/I-
JIMBOE OTIIpaBJICHHE TPABOCY/IHsI IO YTOJIOBHBIM Jiesiam 10,
[MpoGnemMa MPHUHIMIIOB YTOJIOBHOTO — CYJIOIPOM3BOJCTBA,
HECMOTpSI Ha JIOCTaTOUHYIO €€ pa3padOTaHHOCTb, MPOAOIKAET
0CTaBaThCsl OTHOM U3 IIeHTpasibHBIX ', HekoTopbie yueHble-Tipo-
LIECCYAJTUCTBI MOTYEPKUBAIA HEPABHO3HAYHOCTD MPUHIIMAIIOB IO
cuie ux BosaeucTBus!!2. [Ipyrue monaraiu, 4to mporeccyaib-
HbIE TIPUHITUITHI TIPEJICTABIISIOT COOOM JIeMEHTHI, paBHBIM 00pa-
30M JICHCTBYIOIIME B Mpejiesiax oOImen st Hux cuctemsi '3, C
sToi no3uiert coraced U B. T. ToMuH, KOTOpHII Takke yKa-
3bIBaJl HA TO, YTO MPHHLMUIBI [0 CBOEW MPUPOAE JOCTATOUHO

10 IMonpo6uee cM.: ascuyxuti B. U. TIpaBoBble MPUHIIUITBI B 3aKOHOATEIHCTBE
Poccuiickoii ®eneparuu // Tocynaperso u npaBo. 1996. C. 93-94.

1 Monpoduee cm.: I'pomos H. A. Vkaz. cou. C. 52-55.

12 e, Hanpumep; [awkesuu I1. @. IlponeccyalibHblil 3aKOH U 3(PhEKTUBHOCTD
yrosnoBHoro cynornpousBonactsa. M., 1984. C. 80; Haowcumoe B. I1. JuckyccroHHbIe
BOIPOCH! YYEHHS O PUHIIMIIAX COBETCKOTO YroJIOBHOTO Mporiecca // Borpockl opra-
Hu3auu cyna u ocyniecrsienus npasocyaust B CCCP. Kanmununrpan, 1977. C. 27;
Kobauxos A. C. 3akOHHOCTb — KOHCTHUTYIIMOHHBI TPUHIAI COBETCKOTO YTOJIOBHOTO
cynonpousBonctsa. M., 1979. C. 18; Casuyxuii B. M. IlpaBo Ha 3a1uTy 1 HOpMaTUB-
HOE BBIPaXEHHE TPE3yMITIN HEBUHOBHOCTH // AZBOKaTypa M COBPEMEHHOCTb. M.,
1987. C. 25; Yenvyos M. A. Cucrema OCHOBHBIX IIPUHLIUIIOB COBETCKOI'O YIOJIOBHOTO
niporiecca // Vu. 3anucku BUIOH. M., 1947. C.121-122 u np.

3 Cwm.: Anwkuno I1. C. OcHoBHbIE Havama (IpUHLMIIBI) COBETCKOIO YrOJIOBHOTO
niporiecca // Yronosueiit npouecc / Ion pen. H. C. Anekceesa, B. 3. Jlykamesuua,
I1. C. Dnpkuna. M., 1972. C. 67; bubunro B. H. KOHCTUTYLIMOHHbIE TPUHIIMIIBI TIpa-
BOCY/IMS Y MIX peajin3alivs B CTaIMM UCTIOJIHEHUs TpUuroBopa. MuHck, 1986. C. 42.



«arpeccuBHbI» U, €CIIU OTAATh OJHOMY U3 HUX MTPEANIOYTECHUE, OH
HEen30eKHO MOAYMHUT ceOe BCe OCTATbHbIC JIEMEHTHI CUCTEMBI,
Yero JI0MyCTUTh HeJb3s !4,

Bonblioe 3HaueHue s AajibHEuIne pa3paboTKU yKa3aH-
HOW mpoOieMbl uMeloT TnooxeHnss Koncrutymuu P®, koro-
past TiIyOXe, conepkaTesbHel M KOHKPETHEeH ompeesiia CyIil-
HOCTb HEKOTOPHBIX IMPHUHIIUIIOB W B psijie ClIyyaeB BHeCIa HOBOE
B MX XapaKTepUCTUKY (CT. 22, 25, 48, 49)!!5. KoHCTUTYIIMOHHBIE
NIPUHIIUIIBI CTAJIM HOPMAMH MTPSIMOTO M HEMIOCPEICTBEHHOTO JeH-
crBust. Korcturytus P® u BHeceHHBbIE 3a TIOCIIETHYE TO/IbI B YTO-
JIOBHO-TTPOIIECCYAIbHOE 3aKOHOAATETbCTBO M3MEHEHUS U JIOTION-
HEHUs 3HAYUTEJIbHO YIIIyOWIM ¥ OOOTaTUIMA JIEMOKPATHUECKOEe
ColepKaHue TPHUHITUIIOB, PACIIMPUIA JTUANa30H UX MpPUMEHe-
HUSI ¥ YCOBEPIIIEHCTBOBAIM (POPMYJIUPOBKY OTICIbHBIX HAUall.
B xone cyneOHOM pedopMbl IPOUCXOOUT JIaJIbHEHINIEe COBEp-
IIIEHCTBOBaHME MEXaHU3Ma MX JeHCTBHS (YCTaHOBJIEHHE MPHMa-
Ta JIMYHOCTH, BOBJIEKAEMOI B OPOUTY JCHCTBHS YTOJIOBHOIO CY-
JONPOM3BOJICTBA, OOECIIeYeHue IMpaBa IMOTEPIIEBINEro Ha Cyaeo-
HYIO 3all[UTy, PUHIUIA COCTS3aTeIbHOCTH, TapaHTUI HEe3aBH-
CUMOCTH cyziel u aip.) 1.

[Tpou3BOACTBO MO JeTy OCHOBAHO Ha CTPOKaKIIeM coOojie-

"4 Tomun B. T. O noustrun MIPUHIMIIOB COBETCKOTO YTOJIOBHOTO mporuecca //
Tp. Boiciueit mkonst MOOIT PCOCP. M., 1965. C. 193-198.

15 Cm.: Coxonos A., Mockanes H. Koucruryimst Poccuu v mpoOieMsl CyIompon3-
BOJZICTBA B yroJioBHOM mpouecce // Poccuiickas octuius. 1996. Ne 2. C. 22-24.

116 Ionpo6uee cm.: Jlapurn A. M. KOHCTHTYLINS ¥ yTOJTOBHO-TIPOIIECCYANIBHBIN KO-
nekc. C. 35-42.



HUH PUHIIMIIOB YTOJIOBHOTO MIPOIiecca (3aKOHHOCTH, ITyOJTMIHO-
CTH, PaBEHCTBA IPaB YeJIOBEKAa M I'paxk/aHWHA TEPe] 3aKOHOM
Y CYJIOM, OXpaHbl YECTH, JIOCTOMHCTBA U HEMPUKOCHOBEHHOCTHU
JIMYHOCTH, HE3ABUCUMOCTH CYJIed U MOJAYMHEHUE UX TOJIbKO 3a-
KOHY, TpaBa Ha CyAeOHYIO 3aIUTY, PE3yMITIIUA HEBUHOBHOCTH,
COCTSI3aTEJIbHOCTH U PABEHCTBA CTOPOH M T. [1.). ['apanTuen 3a-
KOHHBIX MTHTEPECOB 3aIUIIIAEMBbIX JIML], HECCOMHEHHO, SIBJISIETCS U
yroJIoBHO-TIpolieccyasbHas popma 7, koTopast BOIIoNaeT MHO-
TOJIETHUW OMNBIT OOPHOBI C TIPECTYITHBIMU TOCATATeIbCTBAMU 1
CTPOUTCS MPEK/IE BCETO C yIeTOM OOIIUX METOIOTIOTHIYECKUX 3a-
KOHOMEPHOCTEH MO3HABATEJILHOW JIESITEIbHOCTU. 3aMETUM, YTO
CYIIHOCTb TpolieccyabHOM OpMbl TPOTUBOpeurBa. Ypesmep-
HOE yBJIeueHue npoiieccyasibHou (popmoii B HoBoM YTIK nipuBo-
JUT K (PaKTUYECKUM PELMIMBAM, O YEM CBUJIETEJIbCTBYIOT MHO-
rOUYMCJICHHbIE U3MEHEHMsI U JOIOJIHEHUS ero TeKCTa B Moc/ed-
Hue ronwl. [lo sToMy noBoay cnpaBenuBbl cioBa M. f. Poii-
HUIKOTO: «Oco0ble TIPaBOBBIE ITYTH OTHICKAHUS UCTHUHBI YMECT-
HbI M1 HEOOXOIUMBI JIUIIb HACTOIBKO, HACKOJIILKO OHU BBITEKAIOT
U3 0COOEHHOCTEH MPOIeCCYaTbHBIX OTHOIICHUH; OHU TTPU3BAHBI
HE 3aMEHSITh, a JIUIIb JAONOIHATh. MeXIy TeM, BIMSHUE UCTO-
PUYECKUX HACIIOGHUI, CyMMa YCIOBHBIX MTPAaBUJI U OOPSIOB, CY-
HIECTBYIOIIMX B MTPOLIECCE, MHOT/IA MTPEBBIIAET AEUCTBUTEIIbHYIO
HEOOXOIMMOCTE» 118,

17 Cw.: Paxynoe P. /]. YYaCTHUKH yTOJOBHO-IPOLIECCYATBHON OESITEHHOCTH IO
coBeTckoMy npasy. C. 3.

"8 Doriruugeuri U. 4. Kypc yronosnoro cynonpoussonctea. CI16., 1911. C. 362.



OTcio/1a BHITEKAET TO OTPOMHOE 3HAUEHHe, KOTOpOe MpriaBa-
JIOCh M TIPUIIAETCS MPOLECCyaIbHOM (DOPME B POCCUMCKOM YTO-
JIOBHOM CYAOMNPOU3BOJCTBE, MOO OHA CO3JaeT HAWTyUIlIUe YCIIo-
BUSL JUIsSI TOCTUKEHUSI UCTUHBI 10 Jiey, HauboJsiee MOJIHOTo OCy-
IIECTBJICHU I ITPAB U 3aKOHHBIX MHTEPECOB JTMYHOCTH. [Iporieccy-
aspHAs1 (popMa MpeacTaBisieT OO0 OOMBIIYIO COIMATBHYIO IIeH-
HOCTB, 00pa3yeT BaKHEHINYI0 TapaHTHIO CIIPABEIJIMBOTO MPaBO-
Cyausi.

Bmecre ¢ Tem oHa umeeT ele OfHy, He MeHee BaKHYIO CTO-
pOHY, KOTOpasi B TIOCJIEIHEE BPeMsl MPHBJIEKAET BCe OOJbIlee
BHMMaHHE OTEYECTBEHHBIX YUYEHBIX-TPOIECCYaInCcToB, — 0bec-
NeyeHre ONTUMAIBHBIX MyTel NOCTUKEHMS 3a/1ad YTrOJOBHOTO
cynornpoun3BoacTBa. CBUAETEIHCTBOM 3TOTO CTajia AUCKYCCHUS O
npoodneme auddeperumanun ero popm . [l oteuecTBeHHOrO
YTOJIOBHOTO CY/IONTPOM3BOJICTBA B OCHOBHOM XapaKTEPHO €[IHH-
CTBO YTOJIOBHO-TTPOIIeCCYabHOW (hOpMBI. DTO €IMHCTBO COYETA-
ercs ¢ nudpepeHnmanyent Cy1onporus3BoAcTBa, IPU KOTOPOM Ha-
omonaetcs: 1) HEeKOTopoe yCIOKHEHHUE MPOIECCyaTbHON (DOPMBI
B BHJIE CO3JaHUS B psijie CIIy4yaeB JIOTOJIHUTEIBHBIX MPOIECCY-
aJIbHBIX TApPaHTUI; 2) YIPOIIEHUE TMpolieccyaabHOR (hOPMBbI, HE
yMaJIsiioliee OCHOBHBIX MPOIeCCyalIbHbIX rapaHTuil. OcoOeHHO-

19 IMonpo6uee cm.: Cmpozosuu M. C. O envHON (hopMe YrOJIOBHOTO CYIOMPOM3BOI-
crBa u npegenax ee quddepennmanuy // Corpanucruyeckas 3aKOHHOCTb. 1974. N 9.
C. 50-53; Kobnuxoe A. 3aaauu yTOIOBHOTO CYAOIPOU3BOICTBA U Ipodiiembl Tudde-
pennmany // Coupanuctiuyeckast 3akoHHOCTh. 1975. Ne 4. C. 68-70; Axyo M. JI.
IMpoueccyansHas opMa B COBETCKOM YIOJIOBHOM cyponpoussonctse. M., 1981. C.
71-74.



CTH TIEPBOM TPYIIIIbI, BBIPAKAIOIIMECS B MPEAOCTABICHUN HEKO-
TOPBIX JOMOTHUTEIBHBIX IPOLECCYAIbHBIX TAPAHTHM, TIO CBOEMY
COZIEP’KaHMIO OTHIONb HE O3HAYAIOT OTKa3 OT OOIIero mopsiaka
paccieioBaHus M CYIeOHOro pa3oMpaTe/ibCTBa YTOMIOBHBIX JIE.
Oco6eHHOCTb BTOPOI I'PYIIBI BhIPAKEHA B COKpAIIEHUH Cye0-
HOW ITPOLIEAYPBI B LIEJISAX CBOEBPEMEHHOI'O IPUBJICUEHYS] BUHOB-
HOTO K OTBETCTBEHHOCTH W BO3MEIEHUM MPUUMHEHHOTO Tpe-
CTYIUJICHWEM BpeJia MOTEPIIEBIIEMY.

B 3akoHonpoekTe «O rocyaapcTBeHHOW 3alIUTe MOTEpIEB-
IIMX, CBUJETENIEHM U IPYTHX JIML, COACUCTBYIOIIMX YTOJIOBHOMY
CYIONPOU3BOJCTBY» B CT. 4 MEPEUUCIICHBI CIeYIONIUe MPUHIIN-
TIBI:

1) 3aKkOHHOCTH OCYIIIECTBJIEHUSI Mep OE30MaCHOCTH;

2) yBaxkeHHe TpaB ¥ CBOOOJI UeJIOBEeKA U IPakIaHUHA;

3) B3auMHasi OTBETCTBEHHOCTb OPraHOB, OCYIIECTBJISIONINX
Mepbl 0€30MaCHOCTH U 3alUIIAEMBbIX JIUII;

4) MPOKYPOPCKUI HA/I30P U CyAeOHbII KOHTPOJIb;

5) IMacHOCTh ¥ KOH(PUACHIIMATBHOCTh OPraHU3aluu U Pealn-
3aruu Mep Oe3oracHocTH 20,

K coxanenuio, B MpoeKTe He PacCKpbIBAETCS CYHTHOCTh Kaxk-
JIOTO M3 9TUX OCHOBOMOJIArAIOIIMX MPUHIIAIIOB. MBI Mpejiaraem
ClIeyIolee TOJIKOBAHUE STUX U PYTUX MPUHIIATIOB 2!,

120 Mocranosnenue Tocynapcreennoit Iymsl ot 14 mast 1997 r. Ne 1391-11 T'II.

2! Enuxun A. 1O. Hexotopeie BOIIPOCH! 3alLUThI IOCTPAAABLLIETO B YTOJIOBHOM I1PO-
necce // KpuvmunaansHas cutyarnus Ha pyoexe BekoB B Poccnn / Iox pen. A. U. lon-
rosoil. M., 1999. C. 207-209.



1. 3axonnocmo ocyuecmenenus mep 6e3onacnocmu. TloHs-
THE 3aKOHHOCTb TPAJIUIIMOHHO PACCMATPUBAETCS B ABYX HAIIPAB-
JICHUSIX: BO-TIEPBBIX, 3TO 3aKOHOJATEILHOE 3aKPEIlJIeHUE OCHOB-
HBIX TOJIOKEHUI 4ero-audo, T. €. yKazaHue B 3aKOHE; BO-BTO-
PBIX, 3aKOHHOCTb JICUCTBHIA BCEX IO OTHOIICHHIO K YeMy-JIM00,
TO €CTb COOTBETCTBHE 3aKOHY JIEUCTBUY U IIPUHUMAEMBIX peLle-
Huil. CrieioBaTesIbHO, FOCYIapCTBEHHAS TTporpamma 1o odecre-
YEeHUI0 OE30IMaCHOCTH JIMII B YTOJIOBHOM IPOLIECCe I0JKHA UMETh
€IMHYIO 3aKOHO/IATeTbHYIO 0a3y. DTa rocyIapCTBEHHAS JIesTeNb-
HOCTh JIOJDKHA OCYILECTBIISATHCS TOJABKO HA OCHOBAHUM HOpMa-
TUBHO-TIPABOBOTO aKTa, 00JaJaloIIero BbICIIEN IOPUANYECKON
CUJION (3aKOHA).

B denepanbHoM 3aKOHE, KOTOPBIM MOKHO ObUTIO OBl O3aria-
BuTh «O0 obecnieueHnn OE30MACHOCTY JIUII TIO YTOJIOBHBIM JIe-
JlaM», HEOOXOMMO 3aKpeNvTh OCHOBHBIC TMOJIOKEHUs, Kacaio-
myecst odecriedyeHrsi 0e30MacCHOCTH 110 YTOJIOBHOMY [IENTy:

— 11eJ1b ¥ 32]1a4U;

— OCHOBHBIE TIPUHITUITBI OOecTieueHrs1 O€30MacHOCTH;

— OCHOBaHUs MPUMEHEHUsI Mep 0e30MacHOCTH;

— MOHSITHE U BUbI Mep OE30IMacCHOCTH;

— MepevyeHb 3aIUIIAeMbIX JIUIL;

— CyOBeKTH (OpraHsl), OCYIIECTBIISIONINE MEPhl OE30IMacHO-
cTH;

— B3aMMHBbIE MpaBa ¥ 00s3aHHOCTH 3AIUINAEMbIX JIUII U Opra-
HOB, 00€CTIeUMBAIOIINUX OE30MACHOCTH (PeaTU3YIONINX Meph 0e3-
OIIACHOCTH);



— MPOKYPOPCKUI HAI30P U CYAeOHBI KOHTPOJIb 32 TIPUHSTH-
€M pellieHus1, o0ecTieueHreM 1 peain3aiyeil Mmep 0e30MacHOCTH.

Llen» MoskeT OBITH OIpeaesieHa Kak odecrieueHre 6e30macHo-
CTH B CBSI3H C ITPOU3BOJICTBOM I10 YTOJIOBHOMY JIEITY JIOOOM HYX-
JAIOLLIENCsl B 3TOM JIMYHOCTU U YCTAaHOBJIEHUE TapaHTUM [J1s 1O-
JIy4eHus1 TOCTOBEPHOM MH(MOPMAIMU MO YTrOJIOBHOMY A€y AJis
MPUHATHSA IPABUIBHOTO MTPOLIECCYATIBHOTO PEIIEHUS.

OCHOBHBIMU 33JJa4aMU 3TOW AESITEIbHOCTU Mbl CUUTAEM:

1) oxpaHy 3aIIMIIIAEMBIX JIUL;

2) obecrieueHre OE30MaCHOCTH HE TOJIBKO CYOBEKTOB YTOJIOB-
HOTO Tpoliecca, HO U UX ONU3KUX;

3) CTUMYJIMPOBaHUE TPaXJaH K COAEWCTBUIO IOCYJapCTBEH-
HBIM OpraHam B 60pbr0e ¢ TIPECTYIMHOCTHIO;

4) rapaHTUU NPUBJIEYEHUs] BUHOBHOTO K pa3lWYHbIM BUAAM
OTBETCTBEHHOCTH 3a MOCAraTeJIbCTBO B OTHOLIEHUHU 3alllvIlae-
MOTO JIMIIA B CBS3M C ITPOU3BOACTBOM I10 YTOJIOBHOMY JIEINY.

B 3akoHe nomkHa ObITH OmpeneseHa cucTeMa BHIOB M Mep
6€30MacHOCTH, KOTOpble OyAyT NPUMEHSTHCS MPU HATUYKU OC-
HOBaHMU. B mocneayomumx noa3akoHHBIX HOPMAaTUBHBIX aKTax
uX peanm3aiys OyJeT IeTaJbHO perJaMeHTHPOBaHa.

OtaenpHOM cTaThell HEOOXOAMMO JIaTh TepevyeHb 3allluIiae-
MBIX JIUI], KOTOPbIA HE JOJKEH OrpaHUYMBATLCS TOIBKO CBUJE-
TeJISIMU Y MOTEPIEBIIUMH, JTMOO JOKHOCTHBIMU JIMIIAMU, BE/1Y-
HIMMH IPOU3BOJCTBO MO YTrOJOBHOMY Jeny. B oTnenbHO# ri1a-
BE MIPEAINoNaraeéMoro 3akoHa Clie/lyeT MepeunciuTb CyObeKTOB,



OCYIIECTBIISIIOIIMX Mepbl OE30MaCHOCTH TIO YTOJIOBHOMY [IEIy.
Brimonaenye 3ammTHON (PYHKIMU JOJKHO OBITH CBSI3aHO C OfI-
HUM TOCYIAPCTBEHHBIM OPraHOM WJIU CIIEIUAILHON CITykOOM,
KOTOpasi KOOPAWHUPYET AEATeNIbHOCTh OPYIHX IPaBOOXPAHU-
TEJIbHBIX U MHBIX OPraHOB, KOHTAKTUPYET C HUMU B YacTu o0ec-
nieyeHus1 6e30MacHOCTH 3aIuIaeMoro anna. B nensax peammsa-
MM BO3JIOKEHHBIX HA 3TOT OpPraH 3ajJay cjie/lyeT yCTaHOBUTh OT-
BETCTBEHHOCTb JJPYI'MX rOCYJAPCTBEHHBIX OPTaHOB U JIOJIKHOCT-
HBIX JIMII 32 HEUCTIOTHEeHUe (HeHa IeKalllee UCTIONHeHNe) YKa3a-
HUI CHeIUATBHON CITYKOBI 10 pean3auy Mep 6€30MacHOCTH.

[apanTreit oOecrieueHrs HaJIeKAIIEro WCIOIHEHUS Mep
6e30macHOCTH Oy/IeT MPaBOBOE PETYJIMPOBAHUE — YCTAHOBJICHHE
B3aMMHBIX TIPaB U 0OS3aHHOCTEN MEKIy 0OO03HAYEHHOU CIIeIH-
QJIBHOMW CITY)KOOH ¥ CaMUM 3aluiaeMsimM oM. Heodxomimo
IPEAYCMOTPETh OTBETCTBEHHOCTb 32 HEBBIIOJIHEHUE OOSI3aHHO-
CTell B OTHOIIEHUH 000X CYyOBEKTOB IPABOOTHOIIIEHHU S (OpraHa,
OCYIIECTBIISIIOIIETO Pean3alnio Mep O€30MacHOCTH, U 3alluIIa-
€MOT0 JIUIIA).

OTBETCTBEHHOCTD JIUI] CHELUATbHONU CITy:)KObl MOXET BbIpa-
’KaTbCs B HAJIO)KEHUM Ha HUX COOTBETCTBYIONIETO BHA HaKa3a-
HUS (IMCIUTUIMHAPHOTO, aAMUHUCTPATUBHOTO JTMOO GoJiee CTpo-
rOoro).

3a HeWcnoHeHNe WM HeHaJyIexalee UCToJTHeHne 00s13aH-
HOCTEH, CBSI3aHHBIX C peajn3alivel U yCJIOBUsIMU Mep Oe3oriac-
HOCTH, 3aIUIIAEMOE JIUIIO TAKKe MOXET OBbITh IOJBEPTHYTO JIIO-
60My BHUIY OTBETCTBEHHOCTH, BILIOTH JIO OTKa3a B JaJTbHEHIIEM



obecrieyeHnH ero Oe30MacHOCTH, B 3aBUCUMOCTH OT TSIKECTH 1
OOIIIECTBEHHON OMAaCHOCTY HACTYIHBIIHX TOCIIECICTBUI.

3aKOH JIONIKEH PEryIrMpoBaTh OCYIIECTBIEHHE TPOKYPOPCKO-
0 HaJ30pa U CyAeOHOTO KOHTPOJIS 3a MPUHATUEM, pealn3aliuei
oOecrieueHns1 Mep 3alUThl, UX MPEKpaIleHreM U JAPYTUMHU T10-
JIOOHBIMU BOITPOCAMH.

B oTaenpHbIX MOJ3aKOHHBIX HOPMATUBHBIX aKTaX (MOJ0KEHH-
SIX, UHCTPYKIIMSX, TOCTAHOBJIEHUSIX U TIP.), KOTOPbIE MOT'YT HO-
CHTb U CEKPETHBIN XapaKTep, MOKHO OoJiee IeTaIbHO periaMeH-
TUPOBATh IIPOBEJCHNUE MEPOIPUSITHIA 10 3AIIUTE MOCTPAAABIINX.

2. I'nacrocms 1 KOHPUOEHUUANBHOCb OP2AHU3AKUU U pea-
auzauuu mep dezonacrocmu. I'acHble METOJIbl OCYIIIECTBICHUS
Mep 0e30MacHOCTH HampaBiieHbl Ha TPOPUIAKTUKY BO3MOKHO-
0 BO3/ICHCTBUS Ha 3aruiiiaeMoe Juro. OHU MOTYT CIOCOOCTBO-
BaTh HEJOMYIIEHUI0 BO3MOXHOIO Bpela CO CTOPOHBI JIMII, Ha-
MEpEeHHbIX BO3JEWCTBOBATh HAa CyOBEKT 3allUThl. Pexum cek-
PETHOCTU BIIOJIHE OOBSICHUM: MPABOBOE PETYIMPOBAHKE HEKO-
TOPbIX MEPONPUATAN KOH(UACHUIMAIBHOIO XapakTepa He MO-
KeT ObITh OOIIEJOCTYIHBIM. B 3aKOHe BaKHO OINpPENeSUTh OC-
HOBHbIE, HanOoJee CyllecTBeHHbIe cepbl ITOM NesTeTbHOCTH.
AHAJIOTMYHBIN 3aKOHOZIATE IbHBIN IPUMEP JIOCTHKEHU I KOMITPO-
MUCCA MEXKIY MyOJTUIHOCTBIO U KOH(DHUICHIUATLHOCTBIO OIpe-
neneH, Harnipumep, B ®enepanbHoM 3akoHe PP «O06 omeparug-
HO-PO3BICKHOM JIeSATETbHOCTU». KOHEUHBIM pe3y/IbTaToM 3alllu-
THl ABJISETCA OO€ecIieueHre OEe30MaCHOCTU 3aIMINAEMOro JIUIIA.
KonduaeHmanbHOCTb T0JIKHA PaCIIPOCTPAHSTHCS HE TOJIbKO Ha



OpraHu3anuio Mep 0e30MacHOCTH, HO U Ha CBEJICHUS U JIUIA, KO-
TOpBIE 3AIMUINAIOT MTOCTPAIABIIETO.

PerymupoBanre mMep 0€30MacHOCTM B YTOJIOBHOM IIpOIECCe
HEMOCPeICTBEHHO CBA3AHO C KOH(UAECHIATIBHOCTBIO TPUHSATHUS
peleHui 1 peaau3anyu camux Mmep. MTHCTUTYT rpaBoBoro odec-
TICUCHUSI TAWHBI B TIPOIIECCE TIPOU3BOJICTBA TI0 YTOJIOBHOMY JIe-
JIy HY)KJIaeTcsi B COBEPILICHCTBOBaHWM. B HayuyHOU Jiuteparype
paccMaTpuBalOTCs Pa3IMUHble BUIBI TallH, MPE3UAEHTCKO-TIpa-
BUTEJIbCTBEHHBIN OJIOK HOPMATUBHOM periaMeHTalluy UHCTHUTY-
Ta TaiHbI, ee (puIocodckre U ITUUEcKre acteKkTel. Ocodoro
BHUMAHWU I 3aCITyKMBAIOT TAKWE BUIbI, KAK JINYHAS, aJIBOKATCKAs,
KOMMepuecKasi, OaHKOBCKasi TallHa M TaiiHa ucroBenu'??. Bo-
MPOC O KJIaCCU(PUKAIIMK U CYIIIHOCTA BUIOB TaliH MPSAMO HE OT-
HOCHTCSI K TeMe HACTOSAIIEr0 UCCIIEIOBAHUS W TIO9TOMY He pac-
CMaTpHBaeTCsI HaMu OoJiee MoAPOOHO.

3. Ilpokypopckuii Had3op u cyoeOHwlli KoHmpoas. Pacripo-
CTpaHeHHe CyJeOHOro KOHTPOJISI Ha TpoliecC M30paHwus, MpH-
MEHEHUSI, pean3allii Mep 3alllUThl U UX OKOHYAHWS, HAa HAIll
B3IJIsA, Oy/IET CIIOCOOCTBOBATh OOECIICUSHHIO 3aKOHHOCTH pado-
ThI TPABOOXPAHUTEJIbHBIX OPraHoB B AaHHOM cepe. [Tpokypop-
CKUU HA/I30p MOXET ObITh CBSI3aH C CAHKIIMOHWPOBAHUEM IPH-
MeHeHHs1 Mep 0e30MacHOCTH M UX OTMEHOU, MPOJIEHNeM CpO-
KOB 3alUTHI U T. 1. CyneOHast JesITeIbHOCTb CBS3BIBACTCS C BO3-

122 Cwm., Haripumep: Cuoavkoea M. B. TailHa M yrOJIOBHO-IIPOLIECCYATbHBIN 3aKOH.
M., 1997; Ona sce. YacTHas KU3Hb IPaXJaH: OCHOBAHUSA U MPeJesibl yTOJIOBHO-IIPO-
HeccyapHoro BMearensctsa. M., 1997; Ianuenxo I1. H. VIHCTUTYT TaliHBL: IPaBO-
oxpaHutesbHble actiekTsl // ['ocynaperso u paBo. 1998. Ne 8. C. 124-125.



MO’KHOCTBIO OOKaJIOBaHK I HE3aKOHHO MJTH HEOOOCHOBAHHO TTPH-
HATBIX TIPOKYPOPOM pEIIeHUI B MPOIIECCe 3alUThl TUYHOCTH.
[TpoBepka MpaBUIBHOCTH MPUMEHEHUSI M peayin3aii Mep 6e3-
OIMAaCHOCTH CO CTOPOHBI IPOKYPATy Pl U CyJla O3HAYAET paciupe-
HUE Kpyra JIUIl, UMEIOIIUX JOCTYM K CTPOro KOH(UAESHIINATHHON
uHpopmatuu o 3amnminaemMom juie. CyxeHre KOTMIecTBa JIUI
U OpPraHoB, MOJHOMOYHBIX MPOBEPATh 3aKOHHOCTh M OOOCHO-
BaHHOCTH ITPUMEHEHUS M peasin3aliii Mep O€30MacHOCTH, HECO-
MHEHHO, Oy/IeT CITOCOOCTBOBATh 0OECIIeYeHUI0 O€30ITaCHOCTH 3a-
IUIIIAeMBbIX JIHII.

4. lenmpanuzauus pyxo8oocmea ocyuyecmeneHuem u npu-
MeHeHuem mep 6e30nacHocmu eIMHBIM TOCyIapCTBEHHBIM Opra-
HOM ITpe/IrosiaraeT oObeqMHEHUE BCEX JISUCTBUI U TIOMUMHEHNE
HUKECTOSIIIUX CTPYKTYP BbIIeCTOSAIMM. OTCYTCTBUE OKa3aHUS
BO3JICHCTBUS Ha T€X, KTO OCYIIIECTBIISIET MepPbl O€30MacCHOCTH, CO
CTOPOHBI MECTHBIX OPraHOB OyIeT CIIOCOOCTBOBATh OOJIbITIEH 3a-
IIWIIEHHOCTH KaK TUX paOOTHHUKOB, TaK W 3aIlAIIAEMbIX JIHII.

5. Veaorcenue 3axkonnvix unmepecos auuHocmu nepeo 20cyoap-
CMBEHHbIMU UHMepecamu (ysadxicerue npas u c60000 uenosexa u
epadicoanuna). JlocTixeHre 3a1a4 YrojOBHOTO CyIOMPOU3BOI-
CTBa BO MHOTOM 3aBHCHUT OT YCIHEITHOTO BBITIOJHEHUSI YCIOBUI
3aLUTHl UHTEPECOB JIMYHOCTH, BOBJIEKAEMOU B C(pepy ACUCTBUA
YTOJIOBHO-TTPOIIECCYaIbHBIX OTHOIIeH. Vcronb30BaHue phya-
T'OB ITPOIIECCYATTLHOTO WJTU aJIMUHUCTPATUBHOTO BO3CUCTBUS HA
JIMYHOCTD B TIEJISIX COAEWCTBUSI MPOU3BOJICTBY MO YTOJOBHOMY
JieJly He BCerjia JaeT MO3WUTHUBHBIE pe3yJbTaThl. Pa3roBopsl 00



OOINIECTBEHHOM [IOJI'e YacTO Takke HU K 4YeMy He MPHUBOJIST.
ToJBKO TIpU yCIIOBUM TaPaHTUPOBAHHOTO OOECTIeYeHusT MHTepe-
COB JIMYHOCTU MOXHO TTPEIIoNaraTh Moj0KUTEIbHYIO PEAKITHIO.
[TpumeHeHre Mep 3aIUThI TOJKHO MPSIMO CBA3BIBATHCS C BOJIE-
U3bSIBJIEHUEM uelloBeKa. Perienre 06 OKOHYaHWU UX MTpUMEHe-
HUS JOJKHO TPUHUMATBCSI CAMUM 3aIUIIAEMBIM JIULIOM.

6. Coz0aHue edurozo 20cy0apcmeeHH020 Opeand, eOUHCMBEeH -
Holl 3a0aueii Komopozo 6b110 Obl 0becneuerue 6e30NACHOCHIU 3a-
wumaemvix auy. B Poccuiickoin Penepanu AEWCTBYET CUCTe-
Ma MIPABOOXPAHUTEIIbHBIX OPraHOB, KX bl U3 KOTOPBIX MOXKET
OCYILIECTBJISITh 3alUTY TMOCTPAAABIIMX IO YTOJOBHBIM JIejiaM,
OTHECEHHbIM YTOJIOBHO-TIPOIIECCYaIbHBIM 3aKOHO/IATEIbCTBOM K
ux KomnereHuu. OHAKO rocyapcTBEHHOE (PMHAHCUPOBaHUE
CHJIOBBIX MUHHCTEPCTB HEOJUHAKOBO, YPOBEHb MPOdeccCrOHa-
JIM3Ma TaKXke pa3jinueH, MO3TOMY HajIekKHee 3alluTa 00ecredn-
BAETCsl TEM OPraHOM, KOTOPbIi B (PMHAHCOBOM, KaJIpOBOM, Opra-
HU3AIIMOHHOM OTHOIIIEHUsIX HanbOosee OnarononydeH. C Haren
TOUKH 3pEHHsI, 1IeJIecO00pa3HO CO3/aTh eqUHBIN (peaepaabHbIA
OpraH, HeroCPEICTBEHHON U eAMHCTBEHHOHN 3a7ayeil KOTOPOro
craso Obl 0OecrieyeHre 3alUThl TOCTPAJABIINX B YTOJIOBHOM CY-
JonpousBojacTBe. Hanmmume equHoi cty:XObl MO3BOJMT YMEHb-
HIUTh 0 MUHUMYMa pacceKpeurnBaHne KOH(UACHIIMATbHON UH-
(popmariu, yemy OyneT crmocoOCTBOBATh M HEOOJIBIIION IIITAT.

7. Punancuposanue mep 3auumol U3 cpeocme ghedepanbHozo
O100xcema. Kak mo00¥ HOpMaTHBHO-TIPABOBOM aKT, pacCMaTpy-
BAE€MbI 3aKOH JIOJIKEH MMETh Hajjiexaniee (PMHAaHCUPOBAHKE.



Tonbko TOrga KOMIUIEKC Mep N0 00eCHeYEHHIO 3aIUThl JIMYHO-
CTH, ITOCTPAJABIIEN OT ITPOTUBOIPABHOIO BO3JECUCTBUSA B CBA3U
C YTOJIOBHBIM JIEJIOM, CTaHET AEHCTBEHHBIM CPEICTBOM OOpHObI
Cc JIoObIMHU, B TOM 4Mclle HauOosee ONacHbIMU MPOSIBJIEHUSAMU
MPECTYIHOCTH, & UMEHHO KOPPYMLIMEN U OPraHU30BaHHOM Ipe-
CTYIHOCTBIO.

8. B3aummHas omeemcmeeHHOCb 20CYOaPCMBEHHBIX OP2AHOB
u 3awuuiaemoezo auya. B npoekte 3akoHa yCTaHAaBIMBAETCS B3a-
MIMHAs1 OTBETCTBEHHOCTb TOJIbKO MEX /1y 3allMIIAEMBbIM JIMLIOM U
OpraHOM, OCYIIECTBIISIONIM Mepbl 6e30macHocTr. COBEpIIIEHHO
OUYEBUJ/IHO, YTO K TOCYIapCTBEHHBIM OpraHaM, CBSI3AHHBIM TEM
WM UHBIM 00pa3oM ¢ obecreyeHreM 0e30MacHOCTU JIMYHOCTH,
OTHOCAITCSI U OpraHbl, NPUHUMAIOLIME pEUIeHue O 3ammTe (4.
1 cr. 3), 1 MHBIE TOCYJAPCTBEHHBIE OPraHbl, HA KOTOPBIE MOKET
OBITh BO3JIOKEHO OCYIIECTBJICHUE OTIEIbHBIX Mep Oe30macHo-
cru (4. 2 cr. 3). Cnepyer onpeaenuTh B3aMMHYI0 OTBETCTBEH-
HOCTb ME/1y 3alllMIIAEMBbIM JIMIIOM U BCEMH I'OCYAAPCTBEHHbI-
MU OpraHamu, 00eCreYrBaOIMMK ero 6e30rmacHOCTb. KoHeuHo
e, CIIPABEUIMBO YCTAHOBJICHUE B 3aKOHE OTBETCTBEHHOCTH U
CaMoro 3alIMIIIAeMOro JIMIAa BBUY BO3MOXKHOIO 3JI0yNoTpede-
HMS TIPEIOCTABJIEHHBIMU IPaBaMU.

HccnenoBanve oOIMX OCHOBAHUI M 3aKOHOMEPHOCTE! TpH-
MeHEeHUs1 Mep 0e30MacCHOCTH, UX MPUHIMIIOB B LIEJIOM HaIlpaB-
JIEHO Ha UCCJIE0BaHUE UX B3anMo3aBrcumocTu. Hekotopsle aB-
TOPBI PACCMATPUBAIOT MPUHIMITBI Mep OE30MaCHOCTH MPUMEHH-
TEJIBHO K BOIpocy 00 nx orpanndennu. B yactnoctu, H. B. Ilen-



PUH K TIPUHIMIIAM OTpaHUYeHusi Mep 0e30MacCHOCTU OTHOCHT
JIMYHOCTHBIN, TEPPUTOPUATBHBIN 1 BpeMeHHo# 2. [ToquepkuBast
B3aMMOCBSI3b U B3aMMO3aBUCUMOCTb MEPEUYUCIEHHbIX MPUHIIM-
NOB Mep 0e30MacHOCTH, aBTOP CIIPABEIJIMBO OTMEYAEeT, YTO Bpe-
MEHHOU TTPHHIIMIT JEHCTBUS Mep 0€30MacCHOCTH B TEOPUH MaJjio
pazpaboran ',

JlanpHelinee pa3BUTHE YKa3aHHBIX TOJIOKEHUI 0OyCIoBIIe-
HO, TIPEXkJIe BCEro, HEOOXOAMMOCTBIO pa3pelIuTh OCHOBHBIE BO-
MIPOCHI TI0 YCTAHOBJIGHUIO TApaHTUi obecrieueHust 6e30MacHOCTH
TMYHOCTH. Ha OCHOBE MPMHIIMIOB clieqyeT peniaTh Oojee KOH-
KpeTHble MPOOJIEMbl YTOJIOBHO-IPOLIECCYATBHOTO U MHOTO Xa-
paKTepa, CBSI3aHHbIE C 00epekeHNeM 3aIlUIIAeMBbIX JIHII.

B yromoBHOM mporiecce auunocms, Hydscoarowasics 6 Oes-
onacHocmu, — 3TO TIOHATHE, CBSI3AHHOE HE TOJNBKO C TAKUMMU
cyObeKTaMu mporiecca, Kak OOBUHSIEMBbIiA, TIOTEPIEBIINN, TPak-
JAHCKUH UCTel U OTBETUMK. K 3TOMy MOHATHIO, HA HaIll B3MJIsA,
clielyeT OTHOCUTh JII0OOro cyOBbeKTa mpoliecca, KOTOpoMy I'po-
3UT HACTYIUIEHWE HEeOJarompHsITHBIX TMOCIEICTBHA B CBSI3M C
MIPOM3BOACTBOM IO YTOJIOBHOMY JIeJTy, B TOM UHMCJIE ClleioBatelis,
CYIIbIO, SKCIIepTa, MOHSTOr0, CeKpeTapsi CylneOHOro 3aceJjaHus U
T. 1. B 3akone «O rocyaapCTBeHHOM 3alllUTe CyAeN. . .» K YUCITY
3aIMINAEMBIX JIAI] OTHECEHBI HE TOJBKO CYOBEKTHI YTOJIOBHOTO

123 1leopun H. B. BBeaeHue B mpaBoByIo TeopHio Mep Oe3onacHocTH / KpacHosipek,

1999. C. 112-119.

12% Jeopun H. B. Beenenne B IIpaBOBYIO Teopuio Mep Oe3omacHocTy / KpacHosipek,

1999. C. 115.



nporiecca, Ho M OJM3KMe 3aluinaeMbiX Juil. [TpoTuBonpaBHOe
BO3JICHICTBHE MOXKET OBbITh OKA3aHO Ha JII000€ JIMIIO, MMEIOIIee
OTHOIIIEHUE K YrOJIOBHOMY Jefty 2. B mpakTHKe clieICTBEHHBIX
U Cy/IeOHBIX OpraHOB MMEIOTCs (DAKTHI OKa3aHMS JABJICHUS Ha
JOJIKHOCTHBIX JIHII.

[To cymiecTBy, He COCTaBISET OOJBIIOTO TPyAA CO3/IaTh YCIO-
BUSI, IPU KOTOPBIX JIEJIO TEPEIAeTCsl OT OIHOTO ClIeIoBaTeNs APY-
romy, B30pBaTh I'paHaty B 3ajie CyaeOHOro 3ace/laHus, MOIKeUb
yIpaBJieHue BHYTPEHHHUX JieJ U Tp. YacTo mpoTuBONpaBHOE BO3-
JEMCTBHE OKa3bIBAETCS B 3aByalnpoBaHHOM (popme. Hanmprumep,
CYIbsl, KOTOPOMY MOTYT ObITh MPOJJICHBI TIOJTHOMOYMS TIOKHU3-
HEHHO, He MOJXKEeT Mpeo1osieTh (pakT oTkasza B moanucanuu Ipe-
suneHToM Poccuiickoit ®eneparuu atoro pemienus. Otkas [o-
CYIapCTBEHHOTO MpaBoBoro yrpasieHus: [Ipe3unenta Ha mpo-
JUIEHUE CYJIEHCKUX MMOTHOMOYUH, TIepeBOJl HA JJOJKHOCTD, B APY-
TOU Cy/I ¥ T. /1. HE MOXET ObITh 00KaJIOBaH B KAKOW-TMOO OpraH,
B TOM YHCJIe U Cy[eOHbIiA, TaK KaK JIEHUCTBYIOIIEe 3aKOHOAATE b~
CTBO He TIpelycMaTpuBaeT MoJoOHON Nporeaypsl. B pesynbrare
HEYTOHBIN Cy/bsI JIUIIAETCS TTOJIHOMOYUI.

Paccyxnas o mpaBoBO# 3alUIIIEHHOCTH JTUYHOCTH B YTOJIOB-
HOM TIpoIlecce, Helb3sl He YIOMSIHYTh MPOoOeMy MOTHOMOYUIA
3alMTHUKA. B mpolieccyaqsbHOM OTHOIIEHUM 3aIUTHUK U MPO-
Kypop — TMpeACTaBUTENIb OOBUHEHUsI — pPaBHOIMpPaBHBI. Peasb-

125 Enuxun A. 10., Kpusoii B. /1. TIpoGeMsl 3aIIMIIIEHHOCTY JTUYHOCTH B YTOJIOBHOM
cymonpom3BozcTse // GeBpanbekue uTeHus: CepMast TOTMYHAS CECCHS yIEHOTO CO-
BeTa Iopugudeckoro (axynsrera: Co6. Tesuco. CeikTeiBKap, 2000. C. 13-15.



HOE COCTOSIHME JieJl YKa3blBaeT Ha OoOpaTHoe. 3allMTHUK Kak
IIpeCTaBUTENb (DYHKLMHU 3alUTHl HECONOCTaBUM C IPOKYpPO-
poM (ciieioBartesieM, JIMLOM, OCYIIECTBIISIONIMM JI03HAHUE), KO-
TOPBIE UMEIOT B CBOEM PaCIOPSIKEHUN MaTepUasIbHbIE, TEXHUYE-
CKHE CPEJCTBA, OPraHbl, pacloNoKEHHBbIE 110 BCEN CTpaHe, U Op-
raHW30BaHHbIE HA IPUHIIMIIAX [IEHTPAJIN3ALUH, €IMHOHAYAIINA U
NOJIYMHEHHOCTH.

Ha npakTrike UMeloT MecTo (pakThl JOIpPOCca U MPOBEACHUS
CJIEICTBEHHBIX JIEMICTBUI KaK CO CBUAETEEM B OTHOLIEHUH JIULIA,
KOTOpOE TIOJ03PEBAETCSl MM OOBHHSIETCS B COBEpIIEHUE KOH-
KPETHOI'O NIPECTYIUIEHUs. ABTOpP HaJIeeTCsl HA U3MEHEHHUE CIIE/I-
CTBEHHOW IMPAKTHKHU B CBSI3U C OMYOJMKOBAaHUEM ITOCTAHOBJIE-
Husa Koncrurynmonnoro Cyna P® or 27 wona 2000 r. Ne 11-
IT «ITo meny o mpoBepke KOHCTUTYLMOHHOCTH TTOJIOKEHUM 4Ya-
CTU NepBoM cTaTbk 47 1 yacTy BTOpou ctatbi 51 YTonoBHO-TIpo-
neccyasbHoro kogekca PCOCP B cBs3m ¢ kanoOoi rpak/1aHiHA
B. . MacnoBa». B mogoOHBIX cly4yasx yCTaHOBJIEHa BO3MOX-
HOCTb ITPEJOCTABJIEHUS CBUAETEIIO IIPABA €T0 I0MPOCa W MPO-
BEICHUS MPOLIECCYAJIbHBIX JIEUCTBUM B IIPUCYTCTBUU €T0 aABO-
Kata'?e.

[apanTtueii oGecrieueHus1 pealbHOM 3alUTHl B TAKUX CUTYa-
ISIX JOJDKHO CTaTh MPaBO Oecellbl WM CBUAAHMS C aJBOKATOM

126 Mocranosnenne Koncruryimonnoro Cyna P® or 27 utons 2000 r. Ne 11-IT «ITo
JieJTy O MPOBEPKe KOHCTUTYLIMOHHOCTH MOJIOKEHUI YacTH MEepBOM CTaThil 47 U 4acTh
BTOpo# cTathr 51 YronosHo-mponeccyansHoro kogekca PCOCP B cBa3m ¢ xanoboit
rpaxaanuHa B. Y. Macnosa» // C3 P®. 2000. Ne 27. Cr. 2882; Poccuiickas rasera.
2000. 4 nrons; BKC Pd. 2000. Ne 5.



JI0 HavaJjia IepBoro J0Mpoca WK CJeICTBEHHOro aeicTBusl. Bos-
MOHO BBEJICHME 3allpeTa Ha OTKa3 CJeJoBaTess WIN CYIbU B
MPOBEJIEHUH TOTO UM MHOT'O CJIEICTBEHHOIO JIEUCTBUS 110 XO/1a-
TalCTBY OOBHHSIEMOTO WJIM €ro 3alllUTHUKA, €CITU CyAeOHbIe 13-
Jep:KKUA OHU BO3JIaraioT Ha ceOsi (Harpumep oOecrieueHne pacxo-
JIOB, CBSI3aHHBIX C IMPOBEICHUEM HE3aBUCUMOM SKCIIEPTU3bI, BbI-
30BOM U SIBKOWM CBHJIETEJISI U3 APYroro ropoga u T. 1.). [lpu pe-
IIEHWU JAHHOTO BOIPOCA Ba)KHOE 3HAUEHUE MMEET CYILIECTBEH-
HOCTb TAKOI'0 XO/IaTalCTBA. YIOBJIETBOPEHHE 3a5IBJICHHBIX 110 e-
JIy XOZIaTalCTB CO CTOPOHBI OOBUHSIEMOTO WJIM €r0 3alllUTHUKA
B HEKOTOPBIX CITy4asiXx CTAHOBUTCS MPOOJIIEMATUUHBIM B CBSI3U C
TEM, YTO B HEM yCMaTpUBAETCs CPEICTBO 3aTATMBAHUS CPOKOB
cnencteus. HeoOXxoqumo ycTaHOBUTh TapaHTUM 3asIBJICHUSI TOJTb-
KO XOJIaTaWCTB, UMEIOIIMX 3HAYEHUs ISl PaccielyeMOoro Win
paccMaTpuBaeMoro JIe1a, IyTeM OTBETCTBEHHOCTH aJjBOKaTa Ie-
pell aIBOKATCKUM COOOIIECTBOM.

§ S. be3onacHoCTh JHYHOCTH
KaK 00beKT YroJIOBHO-
NpoIeccyaJbHbIX MPaBOOTHOIIIEHUM

Jli1s1 Gosiee MOTHOrO MO3HAHUS TIOHATUSL 6e30NACHOCHb AUY-
HOCIUL 8 Y20N08HOM npoyecce LeIeco00pa3sHO YCTaHOBUTD CO-
CTaB, CrlelU(PUKy U cofepkaHue TAKUX HEOTHEMIIEMBIX JIEMEH-
TOB: 3TO OOBEKT, LieJb, BPEMSI BOSHUKHOBEHU 1 U OKOHYaHUs 00-
IIECTBEHHBIX OTHOILIEHUH, CBA3aHHBIX C 00ecrieyeHneM oOe3omnac-



HOCTH 3alAIIAEMBbIX JIULI.

IlonsaTHEe W OCHOBHBbIE NMPU3HAKH NPABOOTHOIIEHUI .
[TpaBOBOE OTHOIIIEHHE — ITO yperyJIMpPOBaHHOE MPABOM OOIIe-
CTBEHHOE OTHOIIIEHUE, YYACTHUKM KOTOPOTr0 MMEIOT OXpaHse-
MBIE€ TOCYIapCTBOM CYOBEKTUBHBIE TIpaBa U IOpUANIECKHE 00sI-
3aHHOCTH.

B oreuecTBeHHOII Teopuu MpaBa BBIIEISIOTCS CIEAYIOIIUe
MPU3HAKYU [PABOOTHOIIEHHUH.

1. TlpaBOOTHOILIEHUS] SIBISIIOTCS PA3HOBUOHOCHIbIO  00Uje-
CMBEHHBIX OMHOWEHUI, MAK KAaK He 6ce OMHOUEHUST MeHCOY
AH00bMU, 0OUECMBOM U 20CYOAPCIBOM DEYAUPYIOMCSL MONLKO
Hopmamu npasa . IlocnenHre npeacTaoT B KAYECTBE COLIMATbHBIX
CBSI3€ MEXAy JIMYHOCTBIO M TOCYAAPCTBOM, KOTOPBIE YIOPSI-
JOYEHbl YKOHOMUUYECKHUMU, MOTUTUUYECKUMU, HPABCTBEHHBIMU,
MIPABOBBIMH U MHBIMU COIMAJIBHBIMU HOpMamu. B pamkax oore-
CTBEHHBIX OTHOIIIEHUI OCYIIECTBIISAETCS AESATEIbHOCTh Pa3/iny-
HBIX CyOBEKTOB BO Bcex cdepax OOImecTBEHHOH Ku3HU. B TO
e BpeMs NPaBO MOXET PeryJupoBaTh TOJBKO OOIIECTBEHHbBIE
OTHOIIIEHM S TI0 TIOBOJY BO3MOKHOTO MJIM JIOJDKHOTO TOBEICHUS
CYOBEKTOB.

2. ITpaBOOTHOWIEHUS Ype2yauposanvl Hopmamu npasa . B xa-
YecTBe NpUMepa MOKHO MPUBECTH OTHOIIEHUS MPUMEHEHUS
Mep 0e30MacHOCTH B YTOJIOBHOM Cyaonpou3BoacTse (4. 3 cr. 11
VIIK).

3. OHU TPEeACTaBISIOT COOO0U KOHKpEmHYylo HpUOUUecKyio
C8513b  MeNHCOY UHOUBUOYANLHO-ONPEOCNEHHBIMU CYOBEKMAMU .



Orta CBA3b BHIPAXAETCS B HAMYUU y CYOBEKTOB KOPPECNOH-
oupyrowux opyez opyzy cyYyovoeKmusHbIX (UHOUBUOYANbHBIX) NPAG
U cyoBeKMUBHbIX (UHOUBUOYANBHBIX) FOPUOUMECKUX OOSIZAHHO-
cmeii. Tak, B MpaBOOTHOIIEHUH OOecreyeHus Mep 0e30IacHo-
CTH YCTaHOBJICHO TPABO 3AIUINAEMOro JIUIA HA CO3[aHUE eMy
0e30MacHBIX YCJIOBUI yYacTHsl B TPOU3BOJCTBE IO JIETY U COOT-
BETCTBYIOIIAsi 00SI3aHHOCTb JIOJDKHOCTHOTO JIMIIA TIO peaTi3ariuy
TaKUX Mep.

4. CyObeKkTHBHBIE TIpaBa W OpUAWYECKHE OOS3aHHOCTU
YUYaCTHUKOB MPABOOTHOLLUEHUN 00eCneuusaroncs, Mepamu 20cy-
0apcmeeHH020 U UHO20 B030€lCMEUsl, OXPAHSIOMCSL 20CYoap-
cmeom. Tak, B ciydae HapyllleHUs] TaillHbl TPEABAPUTEIHLHOTO
CIIE[ICTBUSI WJIM Pa3IJIallieHusI CBEICHUI O Mepax 0e30MacHOCTH
B OTHOIIEHUH YYaCTHUKOB TIPOIIECCa JIUIIO0 MOXKET OBITh TIOBEPT-
HYTO yroloBHOMY Haka3zaHuwo (ct. 309, 311 YK P®).

5. Ilpoyecc peanruzayuu CyObeKTUBHBIX TIPAB U IOPUIUUECKUX
00513aHHOCTEN NPOUCXOOUN C NOMOULBIO PAZHOOOPA3HBIX 8UO08
10pUOUUECKOT 0esimenbHOCmi, T. €. KOHKPETHBIX I0PUIAYECKUX
JeWcTBUI (omneparyii), CiocoOOB U CPEJICTB, KOTOpPBIE BEIYT K
OTPEJENICHHBIM FOPUOUUECKUM NOCAEOCBUSIM U PE3YNbMAMAM .
Tak, npumeHeHre mMep OE30MaCHOCTH B OTHOIIEHUM y4YacTHH-
Ka mpoliecca OCYILIECTBIISIETCSI B CBSI3U C (PAKTOM BOBJICUEHMS
YyesioBeKa B cpepy AEUCTBUS YTOJOBHO-ITPOLIECCYaTIbHBIX OTHO-
IIEHU, BO3HUKAIOIIUX C MOMYYeHUEM JIULIAMU, TIOJTHOMOYHBIMU
BO30Yk/IaTh MPOU3BOICTBO IO YrOJIOBHOMY JIENy, CBEIEHHUI O
COBEpIIIEHUH MPECTYIUICHUSI.



6. IIpaBooTHOIIEHUS — B01€8ble OOIIECTBEHHBIE OTHOIICHHMSI.
OcOOEHHOCTh X BOJIEBOM MPHUPO/BI 3aKJTI0YEHa B TOM, UYTO, BO-
NIepBbIX, Yepe3 COOTBETCTBYIOIIHE HOPMBI ITpaBa B HUX BhIpaxe-
Ha BOJIsA CyOBEKTOB MPaBOTBOPYECTBA; BO-BTOPBIX, IPABO pery-
JMpyeT OOIIECTBEHHbIE OTHOIIEHUSI ITyTEM BO3JIEHUCTBUS HA CO-
3HAHWE JIOJeH, KOTOPbIe JOIKHBI 00J1a/1aTh ONPEAETIEHHON CBO-
001011 BOJIM; B-TPETbUX, B OOJIBIIMHCTBE CIIyyaeB BOZHMKHO-
BEHUE, U3MEHEHUE U NpeKpallieH!e MPABOOTHOLIEHU! CBS3aHbI
C BOJIE MX YYaCTHUKOB; B-UETBEPTHIX, OOECIIEUYCHUE 3aIlUThI
CYOBEKTHBHBIX MPaB U IOPUANIECKUX 00S3aHHOCTEN OCYIIECTB-
JISIETCSI TIPY TIOMOIIH BOJIEBBIX aKTOB (pEIIeHUI ) KOMITETEHTHBIX
OpraHoOB (JOJKHOCTHBIX JIUI] YTOJIOBHOIO TpOLIECCa).

7. I1paBOOTHOIICHUSI 00YCN06AEHbI HE MOALKO NPABOM, HO
U 9KOHOMUMECKUMU, NOAUMUUECKUMU, HAUUOHANLHLIMU, HPAG-
CMBEHHbIMU Y1 UTHBIMU OOCTOSITENILCTBAMU OOIIECTBEHHOM KU3-
HU. BmecTe ¢ Tem camu npasoomnoutenus axmuero 6o3oeticmesy-
Iom Ha ece cghepul dHcU3HU odulecmea. ITO BO3IAECUCTBUE MO-
KeT ObITh TIO3UTHBHBIM, KOTJ]da BO3HUKHOBEHHE M OCYIIIECTBIIe-
HHEe CyObEKTHBHBIX MPaB M IOPUIMUYECKUX OOSI3aHHOCTEHN OTBe-
YaeT Ha3peBIIMM NOTPeOHOCTAM, JIMOO HEraTUBHBIM (Harpumep,
IIPY TIPECTYIJIEHUSAX U MHBIX PABOHAPYIIEHHSIX).

VkazaHHbIe TPU3HAKKA MTPABOOTHOIIEHUH TMO3BOJISIOT OTrpa-
HUYUTh X OT UHBIX OOLIECTBEHHBIX OTHOIIIEHHUI U YETKO Ompe-
JEIUTh UX MECTO B IPABOBOW CHUCTEME OOLIECTBa.

Yeon06no-npoyeccyanvhvie npagoomnouseHusi UMEIOT Crely-
(uky, KOTOpasi COCTOMT B TOM, YTO OHH «B COBOKYITHOCTH CO-



CTaBJISIIOT CYIIHOCTh YTOJIOBHOTO IPOIIECCa; CBSI3aHbI C yrOJIOB-
HO-TIPABOBBIMU OTHOIIIEHUSIMH, UTPAIOIIIUME POJTb IETEPMHUHAH-
Ta YTrOJIOBHO-ITPOIIECCYAJIbHBIX OTHOIIEHU; BBIIOJHSIOT CITy-
keOHYI0 POJIb TIO YCTAaHOBJICHUIO YTOJIOBHO-TIPABOBBIX OTHOIIIE-
HUI ¥ TIPUMEHEHUIO YTOJIOBHOW OTBETCTBEHHOCTU; PEasU3YIOT
BTOPYIO (CyOCHAMapHYIO) 3a1ady MO YCTAHOBJICHHWIO T'PaXIaH-
CKO-TIPaBOBBIX OTHOIICHUH B CBAI3U C MPEIbABICHUEM IPaXKIaH-
CKOTO HCKa B YTOJIOBHOM ITPOIIECCe; HOCAT CYObEKTUBHBINA Xa-
paKkTep IO OTHOIIEHWI0 K YTOJIOBHO-TIPABOBBIM OTHOIICHHSIM;
OCYIIECTBIISIIOT HE TOJIBKO PETYJISITUBHYIO, HO 1 OX PAHUTEILHYIO
dbyHKIHIO» 7.

[TpaBo MOXET peryJmpoBaTh TOIBKO OOITIECTBEHHBIE OTHOIIIE-
HUSI, BO3HUKAOIIME Mexy cyobekramu. CiienoBaTesibHO, 00b-
€KTOM JII0O0TO OOIIECTBEHHOTO OTHOIIEHUSI MOTYT OBITh TOJIBKO
OTHOIIIEHUST MEXTy CYObEKTaMU IO TIOBOJY TOTO UM MHOTO OJ1a-
ra, uHTEepeca, (popmbl MOBEACHUSI.

HyXHO pa3nmuyarb NOHATUS 00BeKm npasa N 00eKm npaso-
omnouenust. Obvekmom npasa SBJSIOTCS Te OOIIECTBEHHbBIE OT-
HOITIEHU S (MMYIIIECTBEHHBIE, TPYJOBBIE U T. I1.), HA KOTOPbIE BO3-
JEUCTBYET TIPaBO, KOTOPbIE TMOAJIEKAT MPAaBOBOMY PEry/IMpoBa-
HU10. O0BeKmbl NPABGOOMHOUEHULL — 3TO MO, NO NOBOOY U€20
CcYyboBEKMBL BCMYNAION 8 NPABOOMHOWIEHUSL, HA YMO HAnpaene-
Hbl UX UHOUBUOYANLHO-ONPeOeNeHHble NPasa U IopuouuecKue 00si-
3anrocmu. K HAIM OTHOCSTCS TIPeIMETHl U SIBJICHUS pPeaTbHOM

127 Boxcves B. I1. YronoBHO-TIpolieccyaibHble MPaBOOTHOIIEHUs. ABTOped. uc.
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JeWCTBUTENIBHOCTH, CITyKalllie YIOBJIETBOPEHHUIO MOTPEOHOCTEH
Y MIHTEPECOB JIOJIEH, X KOJUIEKTUBOB 1 opranu3aruii. Kpyr 00b-
€KTOB OMpeAessseTCs] KOHKPETHBIM TUIIOM TpaBa.

Brigensiores cienymoime 06sekmsl IPaBOOTHOIIEHU:

1) matepuasibHble Onara (Beliu, BKJIIOYas JIEHBI'M M IIEHHBIC
Oymaru, HHOe UMYIIIeCTBO 3aIlUIIAEMOro JIUIIA);

2) paboThl U yciyru (ocyliecTBieHue Mep O0e30MacHOCTU U
MEPONPUATUIA C STUM CBA3AHHBIX);

3) undopmarus (KoH(pUISHIIMAILHBIE CBEJICHHS O 3allUINa-
€MOM JIMIIe, TPUMEHEHUH Mep Oe30MacHOCTH, O CYOBhEeKTaxX OCy-
IECTBJIEHUsI Mep O€30MacHOCTH);

4) mpaBa Y4YaCTHHMKOB MPaBOOTHOIIEHUN (CyOBEKTOB, MpH-
HUMAIOIIUX pelleHre 0 Mepax 0e30MacHOCTH; CYOBbEKTOB, OCY-
IIECTBIISIIONINX Mepbl 0€30MaCHOCTH; CyOBbEKTax, HAI3UPAIOIINX
WA KOHTPOJIMPYIOIIUX Tpoliecc odecreueHns: 6e30MacHOCTH B
YIOJIOBHOM IPOLIECCE; 3alUILAEMbIE JIULIA);

5) noBeneHue (IeATeIbHOCTh) YYACTHUKOB MPABOOTHOIIICHUIA
(HampuMep, TIOBe/IeHre 3alUIaeMOro JIMIA, UHBIX CYOBEKTOB
0e30MacHOCTH, a TaKKe JIMI], OKa3bIBAIOIIUX MPOTHUBOMPABHOE
NOCATaTeIbCTBO HA 3alMILAEMOE JIULIO);

6) HemaTepuabHble Onara ()Ku3Hb, 3710pOBbE, UMSI U T. II. 3a-
IIAIIAEMOTO JIMIIA).

OOBbeKThI BBICTYMAIOT UHTETPUPYIOIIUM IEMEHTOM IMPABOOT-
HOIIIEHUS], CBA3BIBASI MHTEPECHl YYACTHUKOB, UX CYOBEKTHBHbIC
npaBa U IOPUINYECKUE OOS3aHHOCTH C KOHKPETHBIMHM MaTepH-
QJILHBIMH Y HEMATePUAJIbHBIMU OJIaraMu, MPOJYKTaMH TyXOBHO-



IO TBOPYECTBA U T. II.
[lo HamieMy MHEHUIO, 0OBexkm obecneueHusi Oe30NaAcHOCMU
AUMHOCIU 8 Cghepe Y20N08H020 CYOONPOU3B00CMEa — ITO ypezy-
JAUPOBAHHDLE YeON0BHO-NPOUECCYANbHBIM U UHBIM (Pe0epaNbHbIM
3AKOHOOAMENLCIBOM 0OUECMBEHHbIE OMHOULEHUS], 0DECnevUsa-
roue 6e30nacHvle Ycao8ust Onsi Mob020 YUACMHUKA Y2ON08HO-
20 npouecca, e2o pOOCMBEEHHUKO8, ONUZKUX POOCMBEHHUKO8 UL
OAUBKUX AUY, UCKAIOUAIOUUe NPOMUBONPABHOe 8030elicmaue Ha
HUX 8 CBS3U C COOELICMBUEM YeON08HOMY CYOONPOU3BOOCMBY NO
daxmy coseputeHH020 U 20MoBsULe20CsE NPECMYNAEHUS.

Llesh KaK KOHEYHBIN pe3yJIbTaT, KaKk HalpaBJICHHOCTH JIOOOW
JIEATEJIbHOCTH JIOJKHA BKJIIOYATh HanOoJiee BaXKHBIE SJIEMEHTHI.
Lenvio obecneuenus Hezonachocmu JNOIKHO SIBISATBCS oOepe-
JKEHHUE 3allUIIAeMOro JIMIa IJisl CKJIOHEHHS er0 K COTpyIHUYe-
CTBY C YIOJIOBHOM IOCTUIIMEN U TMOMyYEHUs OT HETO UCTUHHOM U
MOJTHOW MH(OPMAIIUH TI0 JeJTy, a TaK K€ COXPAaHEHUSsI KeTaHUsl
COTPYAHUYATbh, OAJEPKAHUE UMEIOLIETOCS COAEUCTBUS YTOIOB-
HOMY TpaBoCyauio. B ciydae onpeneneHusi Jpyrov 1ejiu, Ha-
npUMep MOTyYeHUs MOKa3aHUI OT 3aIUIIAeMOro JIUIa, aKIeHT
obOecrieueHns1 OE30MAaCHOCTH HECKOJIBKO CMENIAeTCsl U TTOHMMA-
€TCsI KaK BTOPOCTETICHHBIN aTpuOyT MOMTyUeHH ST TIOKA3aHH.

Yeonosno-npoueccyanvras 6ezonacnocmes NOKHA BKIIIOYATH
B ceOsl 3alllUTy HE TOJILKO YYAaCTHUKOB YTOJIOBHOTO TPOIIecca,
TO €CTb JIMII, B OTHOLIEHUU KOTOPBIX YTOJIOBHO-IIPOIIECCYalb-
HBII KOJEKC MPEeyCMaTPUBAET ONpPeAeIeHHbIE MTPOLECCyaIbHbIE
npaBa v 00S3aHHOCTU, KOTOPBIE B CHITY OIPeIeJICHHBIX )KU3HEH-



HBIX OOCTOSITENILCTB, MHOT/IA CITyYallHBIX, CTAHOBSITCS OOIaaare-
JISIMUA 3TUX TPaB U HECYT YCTAHOBJIEHHbIE 3aKOHOM IIPOIIECCY-
ajibHble 00SI3aHHOCTU. B 6ezonacrocmu nyxcoaemcest noboe au-
4o, 8 OMHOUEHUE KOMOPO20 UMeenCs NPOMUBONPABHOe 8030€li-
cmeue 6 csi3u ¢ npecmynaeruem. Ha ocnosanuu ®@edepanvrozo
3axona P® «O zocyoapcmeentoli 3auume cyoeit, OONHCHOCHHBIX
AUY, NPABOOXPAHUMENbHBIX U KOHIMPOMUPYIOUUX OP2AHO8» K 3d-
WUAEMBIM AUUAM OMHOCSIMCS. He MOAbKO CAMU OONNCHOCH-
Hble AUUA Y2O0N08HO20 NPOUECCA, HO U UX OAU3KUe, MO eClb AU,
He s8AsIouUecs: CYyoveKmamu yzon08Hozo npouecca 8. Paccrie-
JIOBaHUE MPECTYIJICHUI, CBSI3aHHBIX C KOPPYIIIIMEN U OPraHu30-
BaHHOM IMPECTYIMHOCTHIO, BBI3bIBAET OOECIIOKOSHHOCTh B YacTH
oOecrieueHus1 Oe30MaCHBIX YCIIOBUM y4YacTHsl B Jejie JIMII, OCY-
HIECTBIISIONIMX MPOU3BOJCTBO MO YrojoBHOMY Jeny. IIpoTuBo-
MIPaBHOMY BO3JICHCTBUIO MMOJBEPraloTCsl CIe0BATENH, MPOKYPO-
pbl, cynbu. KoMIutieke 3aMTHBIX Mep TOJKEH pacpoCTPaHsITh-
cs U Ha HUX.

Kpome storo, B 3ammre HyXHAAOTCS JUIA, MPECTYNUBIINE
3aKOH, HO COTPYAHUYAIOIIHE C TTPABOOXPAHUTEIbHBIMUA OpraHa-
MHU: TIOZI03PEBAEMBII, OOBUHSIEMBIN, TTOACYANMBIIA, OCYKJICHHbIH,
a Tak’Ke JIMIIO, B OTHOIIIEHUH KOTOPOTO CYIMMOCTb TOTallleHa Win
CHSITa B YCTAHOBJICHHOM 3aKOHOM Topsijike. BopbOa ¢ Koppymim-
el TpeOyeT HeTPaJAUIIMOHHBIX Mep KaK MPOIECcCyalbHOTO, TaK 1
MHOT'O XapakTepa.

CoBepIilieHHEe TSKKHAX M 0CO00 TSKKUX MPECTYIUICHUH, Kak

128 o, Takxke, § 1 1. 3 Hacrostimel paGoThL.



MIPABUJIO, CBSI3aHO CO CJIOKHBIM ITPOIECCOM COOMPaHUsI TOKa3a-
TEJbCTB, YCTAHOBJIEHHSI OOCTOSITENTLCTB COBEPILICHUSI IPECTYTLIE-
HUSl WIK €T0 YTOJIOBHO-HAKa3yeMOU NMOATOTOBKU. B aTol cBA3M
0c000 BaXKHBIM CTAaHOBUTCS obecriedeHre 6e30MacHOCTU CBUIE-
TeJiel U MOTEPIEBUINX, TOCKOJIbKY UMEHHO MX MOKa3aHMs 1M03-
BOJISTIIOT YJIMUUTS JIUIIO B IpecTyruiennn 2. Toibko mpu ycnoBuu
obecnieueHus1 3(pPEeKTUBHON 3aAIUTHI TUUHOCTH BO3MOKHBI TIO-
JIyYeHUe, TPOBEPKa U OLIEHKA JJOKa3aTeJIbCTB 10 YTOJIOBHOMY Je-
ay.

B 3akoHOmaTenbCTBE, peryaMpyomeM 3allyuTy JAYHOCTH, HE
JOJKeH ObITh CTPOr0 OrpaHUYEeH BO BPEMEHU IEPUOJL €€ OCy-
IIECTBJIEHUS1, BMECTE C TEM KaKHe-TO I'PAHMULIbI IPUMEHEHUSI MEp
6e30MacHOCTH BCE ke JOIKHBI ObITh YCTAaHOBJIEHBL. JIUTIO MOXeT
HYK/IaThCSl B 3aIIIUTE U MOCIIE MTPOBO3IJIAIIEHHS] OOBUHUTETBHO-
ro (OIpaB/ATEILHOTO) PUTOBOPA, & TAKKE BO BPEMsI OTOBIBAHUS
HaKa3aHWs BUHOBHBIM M I0CJIE UCTEYEHHUs CPOKOB IMOTallleHUs
CYIMMOCTH.

J7s1 6oree TiryOOKOro ysCHEHHsI ClIeNM(UKY PeaTn3aIiiy Mep
0€30MacCHOCTH B YTOJIOBHOM IPOLIECCE BAXKHO OMNPEAEIUTh Hd-
UANbHBII BPEMEHHOI MOMeHM , C KOTOPOTO JINYHOCTh HEOOXO/IU-
MO 3alllMIIaTh OT MPOTUBOMPABHOIO B OTHOIIEHUWU HEE MOCs-
raTejbCTBAa B CBA3M C YIOJIOBHBIM JesoM. Kak M3BECTHO, yro-
JIOBHO-TIPOLIECCYAJIbHBIE ITPABOOTHOIIEHUSI BOZHUKAIOT HE C MO-

29110 pazmmuHbIX qaHHBIM OT 80 10 90 % Beell JoKa3aTenbCTBEHHOM 0a3bl OTHOCST
K [OKa3aHUsIM CBUETENIEH U NOTEPIIEBIINX.



MeHTa coBepIlieHusl ipecTymuienus '3, a ¢ MOMeHTa ToTyYeHUst
rOCYJapCTBEHHBIMU KOMIIETEHTHBIMU OPraHaMu U JOJIKHOCT-
HBIMHU JIMIIAMUA CBEIGHUU O COBEPIIEHHOM WJIM TOTOBSIIEMCS
npecryriennd. C 3TUM corlacHbl He Bce yueHble. Hanpumep,
B.T'. CMupHOB yTBEPKAAET, YTO BOBHUKHOBEHHUE YTOJIOBHO-TIPA-
BOBBIX OTHOIIIEHUH CJIeAyeT CBSI3bIBATh C MOMEHTOM BCTYILUICHUS
IPUTOBOPA B 3aKOHHYIO cuity 3!,

[Tpeanonaraercs, 4To YroJIOBHO-IIpoOIleccyaibHasi Oe3omac-
HOCTb JIMIIA, B HEW HYXJAIOUIErocsi, BO3BMO)XXKHA C MOMEHTA TO-
JIy4YEeHUU TaKUX CBEIEHUI yKa3aHHBIMU OpraHaMu WU JIOJIK-
HOCTHBIMU JiiaMu. HeoOXoaumo pasfenuTh Takue CBEIeHUs,
0 KpailHeil Mepe, Ha JIBe TPYIIIbL:

1) cBeneHus1, Kacaouecs COBEPIIIEHHOTO WA TOTOBSIIETOCs
MPECTYIJIEHUSI, O KOTOPOM Yy 3alllMII[aeMOr0 JIUA UMEeTCsl UH-
popmanus;

2) cBeneHusi 00 yrpo3se Wi (pakTe COBEpIIEHHOTO MPOTUBO-
MIPABHOTO BO3AEWCTBUS Ha 3aIMIIAEMOE JIUIO B CBS3M C HAJIU-
yreM y Hero MH(pOpPMaIlMU O COBEPIIEHHOM WU TOTOBSILEMCS
MIPECTYIJICHUEM.

OuyeBUIHO, YTO BTOpasl Irpymna CBEACHUN HE BCEI/a MOXET
OBbITH MOBOJIOM K BO30YK/IEHHIO YTOJIOBHOTO JIejia W TIPUHSATHUIO
K BUHOBHOMY B MPOTUBOIPABHOM BO3JIEHCTBUU JIMILY IPOIEC-
CYaJIbHBIX MEp MPUHYKICHUS. TO BO3MOXHO TOJILKO B CiIydae,
€CJIM BO3JIEICTBUE MOANAAAET MO/ MPU3HAKU KAaKOro-ambo co-
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Bl o Cmupros B. I'. ®ynkumm yronosHoro npasa. JI., 1964.



CTaBa MPECTYIUIEHU S, MPEYyCMOTPEHHOTO OfIHOM U3 cTareil Oco-
6ennoit yacti YK P®. OHo Takke MOKET paccMaTprBaThCsl Kak
COCTaB aJJMMHHUCTPATUBHOIO MpPaBOHAPYIIEHUs ISl NpUBJeYe-
HMA JMIA K MEpaM aJIMAHUCTPATUBHOIO NpHUHYXJIeHUs. Ecian
MIPOTHBOITPABHOE BO3JICHICTBUE BHIPAXKAETCS B 3aBYaJIMPOBAHHOM
(phopme (4To yaile BCEro M Cay4yaercs), MPaBOOXPaHUTEIbHBIN
opraH, 00sI3aHHBII pacCMaTpUBaTh BOMPOC O BO3OYKIEHUH yTrO-
JIOBHOTO fena, OyneT OeccusieH NPUHATh JeCTBEHHbIE IIPEBEH-
TUBHBIE MepbI. PerienrieM npo0aeMbl MOXKET CTaTh BO3JIOKEHUE
Ha JIOJDKHOCTHBIX JIMIT YKA3aHHBIX OPraHOB OOS3aHHOCTH HE3a-
MEJUTUTENILHO MTPUHUMATh Mephl M0 00eCIeYeHHUIO 3aIUThI JIU-
114, B HEMl HYXJAIOLIEerocst, ¢ MOMEHTA MOJTy4eHUsl CBE/IeHNH 00
yrpo3e uiu (pakTe NpoTUBOIIPABHOIO BO3JEWCTBUS 6 C853U C CO-
eepuieHuem npecmynaeHus uau ezo noozomoekoli . Kak crnpasen-
mBo ytBepkaan B. I1. BoxbeB, «crmocodamMu peanu3anyu mpa-
BOBBIX HOPM SIBJISIIOTCS ITPUMEHEHUE, UCIIONB30BaHKE, UCTIONIHE-
HHE M COOJIOICHUE MPAaBOBBIX HOPM. MeTos peryaupoBaHust —
... IPaBOBOM, B COOTBETCTBUM C HUM B HOpMeE IpaBa (popmyJiu-
pYIOTCS TpaBa M 00SI3aHHOCTH CYOBEKTOB» 132,

BeccriopHo, HEOOXOAMMO YCTaHABIMBATh PEasIbHbIE FapaHTUU
3aIUTHl HA KaK MOXXHO OoJiee paHHEM 3Tale — ¢ MOMEHTa pe-
QJIbHOTO BO3HUMKHOBEHHUs onacHocTu. CrenoBaresbHO, MOMEHT
HayaJla MpaBOOTHOUIEHUH, HapaBJIEHHbIX HA 3allUTY, JOKEH
OBITh CBSI3aH C JBYMSI OCHOBAHUSIMMU:

1) nonyyeHue rocyaapcTBEHHBIMUA OpraHaM¥ WJIM JIOJKHOCT-

132 Boowes B. 1. YronoBHo-TpolieccyalibHble paBooTHOmeHus. M., 1975. C. 87.



HBIMHU JIMIIAMU YTOJIOBHOTO TIPOIIECCa CBEIEHUI 00 yrpo3e JIUILY
(JIuam), KoTopoe nMeeT MH(OPMALIAIO O COBEPILIEHHOM WJIU T'O-
TOBSIILIEMCS TIPECTYIUICHUMY;

2) yCcTaHOBJIEHUE TAKUX CBEIEHUI CaMUMM yYKa3aHHBIMU Op-
raHaMu ¥ JIMIIaMU.

B cBenenusi o pakte yrpo3sl WM UMEBILIEMCS] TPOTUBOIIPAB-
HOM BO3/IEICTBUU MOXET U JIOJDKHA BKJIIOUATHCSI HE TOJIBKO MH-
(bopmarusi 0 COBEpIIIEHHOM MJIM TOTOBSIIEMCS MPECTYIUIEHUH.
Bo3zpneiicTBre, Kak paBuio, OKa3bIBA€TCSI UMEHHO B CBSI3U C Ha-
JIMYUEM Y JIMLIA, Ha KOTOPOE OCYILECTBIISETCS BO3JEUCTBUE, BakK-
HOW /IS CJIEACTBUS M cyla MH(MOPMAIIUU OTHOCUTEIBHO TIpe-
crymenus. B To ke Bpemsi BO3JelCTBIE MOKET UIMETh MECTO U B
OTHOIIIEHUH JINIIA, BEIYIIIEr0 MPOU3BOJCTBO IO YTOJIOBHOMY Jie-
ay. CnenoBarenbHO, MH(pOpMalMs, NepeaaBaemMas JMIOM, Hy k-
JAIOIIMMCS B 3allIMTE, 10JKHA COIEpKaTh U CBEJICHUsI O BO3/IEH-
CTBHMHM HA HETO 8 653U C NPOU3BOOCHIBOM NO Y2ON08HOMY O0eny .

CkazaHHOE MO3BOJISIET CJIeIaTh HECKOJIBKO BBIBOJIOB!

1. Cnenudguka OTHOIIEHHUH IO 0OECTIEUeHUI0 OE30MaCHOCTH
COCTOWT B TOM, YTO OHHU HE KacaloTcsl npsimo TMPOU3BOICTBA 10
ey B CBSI3U C TIPECTYIUICHUEM U ero paccienoBanueM. OHH sIB-
JISIOTCS BTOPMYHBIMH 110 OTHOIIEHHIO K IPOLIECCy paccieioBa-
HHUSI JIeJ1a, IIOMOrasi JIOCTUYb €ro OKOHYAHUsI, YCTAHOBUTh UCTH-
Hy. OJIHAKO 6MOPUMHOCHb HE O3HAYALT 6MOPOCENEHHOCHb , TAK
KaK eCJIi STUM [PABOOTHOIICHUSIM He ITPUIaBaTh JOJIKHOIO 3Ha-
YEHHsI, 9TO B KOHEUHOM CYETe OCJIOKHUT MPOOJIeMY JOCTHKEHUST



LEMH (Ha3HAYEHMS) YTOJIOBHOTO CYAOITPOU3BO/ICTBA.

2. DTH OTHOIIIEHUST BO3HUKAIOT B CBSI3U C 0OecrieueHnem 0e3-
OIMACHOCTH 3alUIIAEMbIX JIMII U He HAYMHAIOTCS OJJHOBPEMEH-
HO C BO3HMKHOBEHUEM YT'OJIOBHO-TIPOLIECCYAIbHBIX OTHOLIEHU.
OHu MOT'YT BO3HUKHYTh paHee, ellle 10 Hayasla caMoro mnpoiiec-
ca, MPOM3BOJICTBA MO YroJIOBHOMY Aety. OHU MOTYT BO3HUKHYTh
U B IIPOIIECCEe PaCCIIeIOBAaHUS UM CYIEOHOTO PAaCCMOTPEHUSI e-
Jla, a TakKe IMOocje MPOBO3IVIALIEHUS IPUTOBOpa U BCTYIUIEHUS
€ro B 3aKOHHYI0 cuiy. Ilpu 3TOM cienyer pa3peiuTs Cleaylo-
I[1€ BOMPOCHI: KOMY AOJKHA MPUHAAJIEKATh UHUIIMATUBA TIPU-
HATHUS Mep 0e30MacHOCTH; KTO COOMpaeT U MpOoBepsieT OTHOCS-
HIYI0CS K TPOTUBOIPABHOMY BO3/IEMCTBUI0 MH(OPMALUIO; KAKON
TePPUTOPUAIILHBIN OpraH oOecreuynBaeT 0e30MacHOCTb.

3. OTHOIIEHUS], pEeryJIUpYIONIre Oe30MaCHOCTh 3aAlUIIACMbIX
JIMII, BOBHUKAIOT B CBS3U C (paKTOM MPOTHUBOMPABHOTO HA HUX
BO3JIEVCTBUS UM C YTPO30M TAKOrO BO3JECUCTBUS U 3aKaHUMBA-
I0TCS1 TIOCJIE YCTpaHeHus1 Takou yrpo3bl. CrieqoBaTesibHo, UX 0CO-
OEHHOCTb COCTOWT B TOM, UTO YTOJIOBHO-TIPOIIECCYasIbHAS JIes-
TEJIbHOCTD SIBJISIETCSI BPEMEHHBIM TIEPUOAIOM, B KOTOPOM MOTYT
CYIIIECTBOBATh OTHOIIEHUSI 1O O€30MACHOCTH 3AIIUIIIAEMbIX JIHII
OHH MOTYT OBbITh COAEPKAHUEM TaKOU IEATEIbHOCTU KaK B Ha4Ya-
Jie, TaK ¥ B MIEPUOJ ITPOM3BOJICTBA MO JIETy U MOCJe ero OKOHYA-
HUSI.

4. OTHoIeHUs MO OE30MacCHOCTH 3aIUIIAEMbIX JIMI] MOTYT
perymuposarbecsl YIIK P®, Tak kak B cr. 11 VIIK P® 3akpern-
JIeHBI YTOJIOBHO-TIPOIIeCCYalIbHbIE Mepbl Oe30macHoCTU. OTHAKO



OHHU ABHO HEJOCTAaTOYHBI.



I'naBa 2. Me:xxayHapoaHoe u
3apy0e:KHOe HAI[MOHAJbLHOe
3aKOHOJATEJbLCTBO O
0e30MacCHOCTH JUYHOCTH B
YroJIOBHOM CyJOIPOH3BO/ICTBE

§ 1. MexxayHapoaHOe 3aKOHO/1aTeJdbCTBO
0 0e30MaCHOCTH JUYHOCTH B
YroJIOBHOM CY/10NIPOHU3BOICTBE

[locnennue nBa necATwiaeTrss XX B. XapaKTEpU3YIOTCH poO-
CTOM MEKAYHApOIHOM M TPAaHCHAIIMOHAJIBHOU MPECTYIMHON aK-
TUBHOCTH, YBEJIMYEHUEM KOJMYECTBA YIOJIOBHBIX JIEN, PacIIpo-
CTPAHSIIOIIMXCS HAa TEPPUTOPUM PA3JIMYHBIX TOCYAAPCTB. DKO-
HOMUYECKast MHTETPaIs rOCyJapcTB, HEOOXOIUMOCTb COBMECT-
HBIX YCUJIMH MO 3aIlMTE OKPYKAIOLIEN CPebl, YBEIMUYUBAKOIIAsI-
cs1 TOTPeOHOCTh POTUBOJECUCTBOBATD MTPECTYMHOCTU HA MEK/TY-
HapOJHOM YPOBHE CO3/1JIU MPEANOCHUIKHU IS COBMECTHOM KO-
OPIUHAIIMOHHON pa®OoThl TIO BBIPAOOTKE €AMHBIX CTaHAAPTOB U
MpaBWJI POTUBOIEUCTBUSI MPECTYNMHOCTU. BeceMupHas koHde-
PEHLIMS] MUHHUCTPOB IO OPraHW30BAaHHOM TPaHCHAIIMOHAILHON
npecrynHoct (Hearonb, 21-23 Hos0ps 1994 r.), KoHCTaTHPO-



BaJIa, YTO YPOBEHb MEKAYHAPOAHOIO COTPYIHUYECTBA B OOpPb-
0e ¢ TpecTyIMHOCTHIO 3a nocieqHre 20 JIeT 3HAYUTEILHO BHIPOC,
OIHAKO B MEXaHMU3Max COTPYIHHYECTBA BCE €Ille UMEETCsl MHO-
’KECTBO MTPOOEJIOB, KOTOPBIE MPECTYHUKM MOT'YT HCIIOJIb30BaTh
B KOPBICTHBIX IIEJISIX, OCOOEHHO Te, KTO NMPUHAMJIECKUT K Hau-
6onee BIUATETBHBIM M XOPOIIIO MPUCTIOCAOIMBAIOIIMMCS K HO-
BBIM YCJIOBUSIM TPAHCHAIIMOHAIBHBIM ITPECTYITHBIM OpraHu3aly-
AM. DTU OpPraHU3aLUK NPEJCTABIAIOT COOON CEPbE3HYI0 YIpo3y
IJIs1 TOCYIApCTB, MPOTHUBOCTOSATh KOTOPOM MOKHO JIMIIb B TOM
CIydJae, eClii MoC/IeTHre CYMEIOT HANAIUTh emle Oosiee TeCHOe
COTPYOHUYECTBO ',

B Hacrosiiee BpemMs Mek/yHapOIHOE COTPYAHUYECTBO B 00-
JIaCTU YTOJIOBHOTO MPABOCYAMSI OCYIIECTBIISIETCS Ha HECKOJIBKIX
ypoBHsX. OHO MOXeT ObITh He(pOPMATLHBIM M (POPMAITBHBIM TIO
CBOEMY XapakTepy, a Takke IBYCTOPOHHUM W MHOTOCTOPOHHUM
0 CBOMM MacluTadam. BeickasbiBaeTcss MHEHHE O HEeoOXonu-
MOCTHU PACIpOCTPAHEHUsI U PHOPUTETHOCTH KOHBEHIIMAIBHOTO
NO/IX0JAa K BOIPOCaM MPaBOBOIO COTPYIHUYECTBA U HEIEIeCo-
00pa3HOCTH Pa3BUTHS ABYCTOPOHHHUX MPABOBBIX UHCTPYMEHTOB
N0 MPUYMHE 3HAYMTESIbHOM 3aTPAaTHOCTU MEPEroBOPHOTO Ipo-
eccal’,

CCCP u Poccniickaa Penepanus patupuuupoBaIvd MHOTUE

133 CripaBouHblii IoKyMeHT DkoHomuueckoro u CormansHoro Cosera OOH E/
CONEF. 88/4 1 September 1994. P. 3.

134 Kpacioxos B. I'. KpuMuHATBHBIA HHTEPHAIMOHAIM3M M KaK ¢ HUM OOpOThes //
Poccwuiickas razera. 2000. 9 vions.



HOPMATHBHBIE aKThl MEKIYHAPOTHOTO XapakTepa, 3aKpervIsio-
e OCHOBHBIE TOJIOKEHUSI O OE30MaCHOCTH CyOBEKTOB Yyro-
JIOBHOTO Tiporiecca. Hanbosee 4acto B HUX periaMeHTUPYeTCs
00513aHHOCTb TPUHUMATh MEPHI M0 00ECTIeYeHNI0 Oe30IaCHOCTH
CBUJIETEJIEN WM MOTEPNEBIINX (KEPTB MPECTYIJICHUN ).

Tak, B cT. 13 KonBeHuuu «IIpoTHB MBITOK M JPYTHUX KECTO-
KHX, OECUENIOBEUHBIX WJIM YHMKAIOIIMX TOCTOMHCTBO BUJIOB 00-
paiieHus U Hakazanusi» '*°, mpunsaroir OOH B 1984 r., ycranas-
JIMBaeTcst 00s13aHHOCTh MPUHUMATh MEPBI ISl 00ecreYeH s 3a-
IIUTH UCTIIA W CBHUJETENIEH OT JII0OBIX (hOpM ILIOXOro obparie-
HYSI WY 3aITyTUBAHUS B CBS3HU C €r0 kKaj000i WK TOOBIMY CBH-
JeTebCKUMHU MOKa3aHUSIMM. ..». AHAJIOTUYHbIE MOJIOKEHHUsI CO-
nepxkarcsi B YcraBe MekIyHapOgHOTO BOGHHOTO TpuOyHasia B
[aare, mpunsatom OOH 25 mas 1993 r.1%; B YcraBe Mexayna-
ponHoro TpudyHana o Pyanne, npunsatom 8 HostOpst 1994 1. 137

B cr. 6 lexkyiapariyii OCHOBHBIX MPUHITUIIOB TIPABOCYAUS IS
KEPTB MPECTYIJICHUH U 3JI0yNOTPeOIeHHIA BIACThIO, PUHSITOU
29 Hos10ps1 1985 1.,!38 oroBapuBaeTcst 005I3aHHOCTH TOCYJAPCTBA
oOecneunTh KepTBaM MPECTYIUICHUsI ONIarONpHsITHBIE YCIOBUS
IUIst X OE30MaCHOCTH, a TaKXke 3aIUThl CBUETENEN NPy HAJU-

135 Ipunsra [enepanbHoit accamoOneeir OOH B 1984 r., patudurmposana CCCP B
1987 r. // Poccuiickas octunus. 1995. Ne 4.

136 Coper Besonachoctn. Od¢unmanbasie otdetsl. Copok BocbMou roj. JlornonHeHue
3a arnpelib, Maid U UoHb 1993 T. Hblo-ﬁopK: OOH, 1996. C. 148-151.

137 Pesomonun u pemenus Cosera besonacHoctu 3a 1994 roa. Coser bezonacho-
cru. Odunmanshble otyersl: Copok aeBsaTbi rox. Heto-Mopk: OOH, 1996. C. 20-24.

138 pesomors 40/34 I'enepanbHOit accamOienn OOH.



YUY YTPO3bI UM MECTH.

B mpunsteix 12 gekadpst 1990 r. «PexomeHaanusax oTHOCH-
TeJbHO MesKIyHapOJHOTO COTPYJAHUYECTBA B OOJNACTU TIpey-
NPeXkICHUSI IPECTYITHOCTH U YTOJIOBHOTO IIPABOCY/IUSI B KOHTEK-
cTe pa3BUTHUsI» '3 ycTaHaBIMBAeTCsl TOCYAapCTBEHHAsl OOsi3aH-
HOCTb pa3paOOTKH OOIIMX TPUHIIAIIOB 3allIUTH CBUJIETENIEH U
notepreBMx. B PekoMeHaamsax rpynmbl CTapiimx KCIEpPTOB
TaK)Ke PacCMaTPUBAIOTCS BOIIPOCHI oOecrieueHusi 6e30MacHOCTU
HE TOJIbKO MOTEPIIEBINNX, CBUICTENEH U APYTUX JIUI] (K KOTOPBIM,
TI0 HaIlleMy MHEHHIO, MOXXHO OTHECTH Y JJOJKHOCTHBIX JIHII TIPO-
1iecca), Ho | JIvIl, HAMEPEHHBIX JIaTh TIOKAa3aHUsI TI0 YTOJIOBHOMY
neny. [IpenycmarpuBaetcs 3anmra Kak caMux CyObeKTOB Ipo-
1iecca, Tak M Ux cemed (ct. 13—15)149,

Mex1yHapOJHBIM COOOITIECTBOM pa3padOTaHbl JOKYMEHTHI,
OXBATBIBAOIINE KJTIOYEBbIE BOIPOCH YTOJIOBHOTO IMPABOCYIUS U
COCTaBUBIIIME CBOJl €r0 MeXyHApOAHBIX CTaHAapToB. B pycre
o0I1Iero mporiecca MpaBoBOW UHTETPAllMH, YIACTHUKOM KOTOPO-
ro sipysiercst u Poccust, cOMmkeHre poCCHICKOTO 3aKOHOIATE Th-
CTBa C STMMHU CTaHAAPTaMHU SIBJISICTCS €CTECTBEHHBIM U HEOOXO-
JVIMBIM.

[TpoGnemam yronoBHOTO TpaBOCyavsi (OOECTIEYEHHIO TpaB
JeJioBeKa B chepe MpaBoCy/Iusi, OpraHU3aIiy JesITeJIbHOCTH Op-
TaHOB YTOJIOBHOM IOCTUIMK) MUPOBOE COOOIIECTBO YICISIET 0CO-

139 Mpunsater 14 gexadps 1990 r. pesomonueit 45/107 na 68-M MIeHapHOM 3acesa-
Huu ['eHepanbHOIT accamOren OOH.

140 IMpunsrs! B IMapuke 12 anpenst 1996 r.



0oe BHMManue ¢ Hadyaita 50-x rr. XX B. DTa AeATENbHOCTh aKTH-
BU3MPOBAJIAch B 1980-X IT. 1 B HacTOSAIIEE BPEMS OCYILIECTBIISI-
etcst Komuccueii o npenynpekIeHuIo MPECTyIMHOCTH U YTOJIOB-
HOMY mpaBocyauio DxoHomuueckoro u ConuanpHoro Coera
OOH (no 1992 r. — KomuTer 1o npeaynpexaeHuI0 IpecTyIHO-
ctu u 60opwde ¢ Heit'*!'; 1o 1971 r. — Komurer sKcriepToB 1o mpe-
JQYTIPEKACHUIO TPECTYITHOCTH 1 OOPAIIIEHUIO C TPaBOHAPYIIUTe-
nsamu), Konrpeccamu OOH no npeynpeskAeHuIo NpecTyHOCTA
¥ 0OpaIlIeHHIO C IpaBOHAPYIIUTEN MU 42, 3HaUnTETbHOE BHUMA-
HIe MpoOIeMaM MPaBOCYAUs YAETSIEeTCS Ha CecCUsiX DKOHOMHU-
yeckoro u ConmanbHoro Cosera OOH u I'eHepasibHbIX accam-
6nesix OOH, B nesaTenbHOCTH PErMOHAIbHBIX MEXKIYHAPOIHBIX
opranuzanuii, B ToM umncie — Cosera EBpornbl, y4aCTHUKOM KO-

4 3101 Komurer paspaboTat miaH, ogoOpeHHbii ['eHepanbHoi accambineeit OOH
(B pesomoru 32/58 ot 8 nexabpst 1977 r.) B Ka4ecTBe PyKOBOACTBA [IESITEIBHOCTH
OOH, nanpaBieHHOH Ha 00pbOy C MpecTynHoCTho. [TnaH BkmovaeT riaBy «PykoBo-
JAIIYe TIPUHIAIB 1 HOPMBI OTIIPABJICHHS YTOJTOBHOTO MTPABOCYMsSI», /e, B YaCTHO-
CTH, YCTaHOBJICHO, YTO OJTHOM U3 IIaBHBIX 3aa4 OOH noiwkHa crath pa3paboTKa «py-
KOBOJAIIUX MPUHIMIOB IJIS IIMPOKOrO BKJIIOUEHHUS... B HAIIMOHAIbHbIE 3aKOHOMA-
TenbcTBa» (UT. 0: bopooun C. B., JIaxoe E. I'. MexIyHapoqHOE COTPYJHUYECTBO B
60prbe ¢ yroioBHOM npectynHocTeo. M., 1983. C. 169).

142 ITposoastcs pa3 B ATk Jsiet. [lepBolil KoHrpecc cocrosiics B 1955 r. B XKenese;
TOrJa B €ro paboTe YIaCTBOBAIIH IPEACTABUTENH 61 CTpaHBI 1 TEPPUTOPHH; C TEX TIOp
KOJIMYECTBO YYacCTHUKOB NocTosiHHO pacteT. CCCP nmpuHuMan y4yactue B 9Tux ¢o-
pymax HaurHasi co Broporo Konrpecca (Jlonaon, 1960). Konrpeccsl urpaiotr cyiue-
CTBEHHYIO POJIb B 0OMEHE OMBITOM OOPBOBI C MPECTYIHOCTHIO, BBISIBJIEHHN HOBBIX T€H-
JEHIIMH 1 TpoOJieM B IaHHOH cepe U B I1eJIOM B pa3paboTKe U peau3alliy «CTpaTe-
rudeckoro miaHa OOH» MpOTUBOCTOSIHYS MTPECTYITHOCTH.



Toporo B nipeaaBepun XXI B. crana u Poccust'®.

3HavyeHue IeSTeTbHOCTH YKA3aHHBIX OPraHOB B TOM, YTO OHU
OTCJICXKUBAIOT 2100a.1bHble TEHACHIIUN TIPECTYITHOCTH, 0000111a-
10T MUPOBOU OMNBIT OOpHOBI C Hel, HccieAyloT 3P(EeKTUBHOCTh
KOHKPETHBIX CPEICTB OOPbObI M PEKOMEHAYIOT UX ISl IPUMEHe-
HUsI Ha HAIIMOHAJILHOM YpOBHE. biaromapsi aToMy rocymapcrsa
NOJIyYaloT BECbMa 1IEHHYI0 MH(OPMaIUio, B TOM YHUC/Ie IS UC-
NOJIb30BaHUS B 3aKOHOJATENIbHOW AESITEeNbHOCTH, U 3TO B TOJ-
HOW Mepe OTHOCHTCA K IpoOiieMe, KOTOPOU TOCBSIIEHa HACTO-
smas kaura. [lomruMo pekomMeHaanuid, MexIyHapogHOe cOo00-
miectBo B juiie OOH u Cosera EBporibl NpUHSAIO psifi aKTOB,
UMEIoIUX 00s3aTeNIbHYI0 IOPUINYECKYI0 CUITY ISl paTU(UIIM-
POBABIIMX UX TOCYIAPCTB. AHATIN3 ITUX AKTOB M OCHOBAHHBIX Ha
HUX TIPEre/ICHTOB MEXIyHAPOIHBIX CYJeOHBIX OPraHOB IMO3BO-
JISIeT ONpeeuTh Mepbl 0€30MaCHOCTH, KOTOPbIE MEKI1yHAPO/I-
HOE COOOIIIECTBO OIIEHMJIO KaK JAOMYCTUMbIE B HALIMOHAILHOM CY-
JOMPOU3BOJICTBE TSI 3alUTHl COACUCTBYIOIIMX MPABOCYAUIO, B
TOM YHCJIE MEPBI, COTPSKEHHBIE C OTpaHUUYEHUEM OOIIUX YCIIO-
BUI CyieOHOrO pa3douparebCTBa.

[Mpuctynas K aHaNIM3y MeKAyHAPOTHO-TPABOBBIX aKTOB, OT-
METHM, YTO OHM OOpa3ylOT CUCTEMY HOKYMEHTOB KaK yHUBEp-
CaJIbHOTO, TaK W PErMOHAJIbHOTO Xapaktepa. OfuH U3 yYHUBEP-
CaJIbHBIX JIOKYMEHTOB — IpuHsATas 29 Hos0ps 1985 r. pesosnio-
et 40/34 T'enepanibHol accam6ien OOH [lekmaparust OCHOB-

14393 (eBpans 1996 r. npunst PenepanbHblii 3akoH «O npucoeauHernn Poccuii-
ckoil Penepauuu k Yerasy Cosera Epponbl» // C3 P®. 1996. Ne 9. Cr. 774.



HBIX MPUHIIUTIOB MPABOCYUS IS KEPTB MPECTYIUIEHUS U 3J10-
yrnotpeOieHnst BiacThio (Hanee — [lekmaparms) 44,

Hapsiy ¢ TpaguimoHHBIMK ITpoOeMamMu (BO3MEIIeH e TTPH-
YMHEHHOTO MPeCTyIUIEHUEM yIiepoa 1 J1p.) IPUYMHON ee MPUHsI-
TS TIOCTYXUJIa 000CTpsIomasicst mpodieMa 6e301acHOCTH T10-
TEpIEeBIINX, CBUJIETeNIe!, MHBIX JIUII, COAECHUCTBYIONNX TIPABOCY-
IVI0, U UX Onm3KuX. B mpeamOyrie pe3oImionuu 0 mpuirHax, 1mo-
OyIMBIIMX MPUHATH [leKknapaiuio, cka3aHo, YTo «KepTBaMm Ipe-
CTYIUICHUH, a TaKXke 3a4acTyl0 UX CEMbsIM, CBUIETENSIM U JIPY-
TYM JIATIAM, OKa3bIBAIOIIIMM UM TIOMOIIIb, HECITPABE/IJIMBO HAHO-
CHTCS yepo, TeJIeCHbIE TIOBPEkICHUS WU yIepO UX COOCTBEH-
HOCTHU 1 YTO, TIOMUMO 3TOT'0, OHU MOTYT MOABEPraThCsl JIUIIEHH-
SIM TIPU OKA3aHUU COAEUCTBUS CyleOHOMY TIPeclieIOBAaHUIO Tpa-
BOHAPYIIUTENEH» 14,

B noanyskre «d» 1. 6 Jlekiapauuy peKoMeHyeTcsl TPUHATD
MepbI «IJ1s1 CBEJICHNsI K MUHUMYMY HEYI0OCTB ISl )KepTB, OXpa-
HBI UX JIMYHOMW KU3HU B TeX CIy4asx, KOrja 3T0 HeoOXOAUMO,
1 odecriedeHus1 X Oe30MacHOCTH, a TaKke Oe30MacHOCTH UX ce-
MeW 1 CBUjIeTe el C UX CTOPOHBI M MX 3aIIUTHI OT 3aITyTMBaHUS U
MecT». KpaTrkocTh puBeIeHHON HOPMBI, OOIIHI XapaKTep Co-
JiepKallieficsl B Hell peKOMEH 1Ay ¥ OTCYTCTBHE MEXaHU3Ma ee
peanm3aiuy He CBUJETENLCTBYIOT O MAJIO3HAYMTEIIBHOCTH pac-
CMaTprBaeMoi pooieMbl. B MeskIyHapOIHOM MpaBe CYIIEeCTBY-
€T MPaBUJIO, COITIACHO KOTOPOMY BBIOOP CIIOCOOOB OCYIIIECTBJIE-

14 Coperckas octunmsa. 1992, Ne 9-10.
145 Tlok. A/CONF.144/INF. 2. 1990. 11 May.



HUSI €r0 HOPM OCTaBJISIETCS] HA yCMOTpeHue rocyaapctsa. [1o BbI-
paxennto C. C. AnekceeBa, HOPMbI MEKAYHAPOAHOIO IpaBa B
001acTH TIpaB YesioBeKa OOHAPYKUBAIOT CBOMCTBA HOPM-ITPUH-
IIWIIOB, TPABOBbIC MPHUHIMIBI «HAMPABISIOT (DYHKIIMOHHPOBA-
HUe TpaBa, MOMOTal0T YCTAHOBUTH MTPOOEJIBI B MpaBe, HEOOXOM-
MOCTb OTMEHBI YCTAPEBIIUX U MPUHATUSA HOBBIX IOPUAMUYECKUX
HOpM»'“®. FIMEHHO B 3TOM M 3aKJII04YaeTcs 3HaYeHHue TpUBE/ICH-
HOU HOpMBI [leknaparum.

Crenyet nMogyepKHyTbh, YTO TOT JOKYMEHT, KaK U WHbIE Jie-
KJIapallud U Pe30JIIOLUM, OTHOCUTCS K TpyIMIe MeXIyHapo-
HBIX JIOKYMEHTOB PEKOMEHJATEJIbHOTO XapaKkTepa U He TIOJIeKUT
MOAMUCAHUIO U paTU(UKAIIMK WM UHBIM MPOLEeypaM, BIEKY-
MM €ro IMpeBpallieHre B aKT 00s3aTeJIbHON I0pUANYECKON CH-
Jbl. Ha3HaueHue Takux TOKYMEHTOB B MHOM — B CO3/IJaHUU MEX-
JIyHApOIHO-IIPABOBOIO KOHTEKCTA, KOTOPBIM MO3BOJSIET COBEp-
IIEHCTBOBATh U MPUMEHSITh HAITMOHAJILHOE TIPABO C TOUHBIM I10-
HUMaHUEM TOTO, YTO COOTBETCTBYET MEkIyHAPOJHBIM CTaH/Iap-
TaM.

Mexy TeM crieluaiucTbl B cepe MeKAyHApOTHOro Mmpasa
oOpaIiaiT BHUMaHKUE Ha TO, YTO OTCYTCTBHE Y PE3OJTIOLUI I0pH-
JVYECKU 00SI3aTeIbHON CHIIbI He 03HAYAET, YTO OHM SIBJISIIOTCS
PEKOMEHJALMSMY B MOJIHOM CMBICJIE 9TOTO CJIOBA: «YCTaBbl Op-
TaHU3AIMIA UCXOASAT U3 TOTO, YTO KaK/IBIN WieH OyneT 1o6poco-
BECTHO OTHOCUTBCS K BBITIOJIHEHUIO CBOMX 00513aTeJIbCTB, T00U-
BaThCsl OCYIIECTBJICHUS 11eJIel M IPUHIIUIIOB YCTaBa. A 3TO TO-

146 Anexcees C. C. CrpykTypa coBerckoro npasa. M., 1975. C. 88.



MIPOCTY HEBO3MOKHO, €CIT TOCY/IapCTBA-WIeHbl He OyayT Cum-
TaThCs C TPUHATHIMU pe3omonusMu. [1osromy, He oOnanas pu-
JMYECKO CUJION, PEe30JTIOINH, TEM He MeHee, 00SI3bIBAIOT YJICHOB
MOpPaJIbHO-TIOJIMTUYECKU. Bosiee Toro, BHINOIHEHUE PE3OIIOLUI
paccMaTpuBaeTCs KaK BBITIOTHEHUE 0OSI3aTENIbCTB 110 YCTaBy» 147,

B kauectBe 0OIIero BHIBOAA O 3HAYEHUM BBIINIEYKA3aHHOW
Jleknapanuu ajisi CO3[IaHusl Ha BHYTPUTOCYIAPCTBEHHOM YPOB-
HE MPABOBbIX CPEACTB 3ALIUTHI OT IOCTK PUMUHAIBHOTO BO3JEH-
cTBUsA MOXHO npuBectu ciosa WM. W. Jlykamyka: «Pe3omonuun
I'enepamproii accamOnern OOH oOKa3bBalOT OIIyTHMOE BIIHS-
HIE Ha HallMOHAJIbHBIE MPaBOBbIE CUCTeMBI. B o0mmem rocynap-
CTBa CTapaloTcsi, YTOOBI COMepKaHUEe U3aBaEMbIX MU MPABO-
BBbIX HOPM, & TaK’Ke MPAKTUKA UX IPUMEHEHUs] COOTBETCTBOBAIN
STUM PE3OTIONUIM» 148,

3HauuMocThb JleKkmapanuy NOATBEPKAAETCA OLUEHKaMU, JaH-
HBIMU €l B pa3iMuHbIX cTpaHax. [lo 3asaBienuto I'eHepanbHOrO
npokypopa mrara FOxnHas ABcrpanus, npuHsatue Jleknapanuu
MOATBEPINIIO «OTPOMHOE 3HAYEHUE POJIM U CTaTyca KEepTB I
MOJIMTUKY B OOJIACTU YTOJIOBHOTO TIpaBa M OTIPABJICHUs Tpa-
BOCYHUS. .. OOJbIlIe HET HEOOXOJUMOCTH CIIOPUTH O OoJiee K-
POKOM TPHU3HAHUM TIPaB KEPTB; MpoOIeMa CEroHsI COCTOUT B
TOM, YTOOBI 3TO TPU3HAHKE TIOTYYUIIO CBOE MaTepHaIbHOE BbIpa-

147 Jykawyx H. H. MexayHapoaHoe mpaso B cyaax rocyaapers. CII6., 1993. C.
170.

148 Jlykawyx H. H. MexayHaponHoe mpaBo B cynax rocygapers. CII6., 1993. C.
194.



JKE€HUE B NPUHATUU (P PEKTUBHBIX TPOrPaMM U 3aKOHOJATEb-
cTBa»'%,

U sror npouecc aktuBHO npoucxonut. B nokiane I enepanb-
Horo cekperapst OOH «Mepsl no ocyiectsieHuio leknapanuu
OCHOBHBIX MPUHIUIIOB TPABOCYUS ISl KEPTB MPECTYIUIEHUS U
37I0yNOTpeOJIeH!sT BIIACThIO» KOHCTATUpYyeTcs, uto Jlekmaparus
NoJTyYrJia IMMPOKOE MPU3HAHUE, «BbIpA3UBIIIEeCs €CIM HE B BU-
JIe TOYHBIX (POPMYJIMPOBOK €€ MOJIOKEHUM, TO B COOJIOIEHUH ee
nyxa u conepxkanusi» 20, [IlpaButenscrBa ApreHTuHsl, benapycw,
Benrpuun, Kanagp, Hunepnanaos, @panuyu, Yexun u Ipyrux
cTpaH TekcT Jlekiapaiyu rnepeaiv B Cyabl, TPOKypaTypy U Apy-
r'i€ TOCYJAPCTBEHHBIE YUPEKACHUs, €€ MOJIOKEHUS CTAIN U3Y-
YaTbCs B IOPUAMYECKUX 00pa30BaTe/IbHBIX YupexaeHusx >, B
npoBuHIIMY Manuto6a (Kanana) B 1986 r. mpuHSAT 3aKOH, BKITIO-
YMBIIHMI OOJIBIITMHCTBO MOJIOKeHui Jlekmaparun. 3aKoH O KepT-
Bax IpaBoHapyieHuid npuuar B 1987 r. B Hooit 3enangum 152,
B ABcrpanuu npuHATO aAMUHUCTPATUBHOE MOJIOKEHUE, PETY-

149 Kommrer o NpeIyTpekISHHI0 TPECTYTHOCTH 1 6oproe ¢ Heil. 11 ceccus. Bena.

5-16 ¢pepans 1990 r. // Ook. E/AC.57/1990/3. 1990. 15 December.

150 Hoxunan I'enepanpHoro cekperapsi OOH «Mepsl o ocyuiectsienuio Jeknapa-

IIUM OCHOBHBIX ITPUHIIUIIOB [TPABOCYANS IJIS KEPTB MPECTYIUICHHS U 37I0YTOTpede-

Hus Baactbio» // [Jok. E/AC.57/1988/3. 1988. § July. P. 5.

151 Hoxnan I'enepanbroro cexperaps OOH «Mepsl 1o ocyiectsieHuo Jleknapa-

WA OCHOBHBIX ITPUHIMIIOB ITPaBOCYAUs IJIA KEPTB NPECTYIUICHUA U 3n0yn0Tpe6ne-

Hus Biactbio» // [Jok. E/AC.57/1988/3. 1988. 8 July. P. 7.

152 Hoxnan I'enepanproro cexkperapss OOH «Mepsl 1o ocyiectsieHuio [lexknapa-

[ OCHOBHBIX TIPHHITAIIOB TIPABOCYIUS JIJIs1 KePTB MPECTYIUIEHUS U 3I0ynoTpedie-
Hus Biactbio» // [Jok. E/AC.57/1988/3. 1988. 8 July. P. 6-7.



JMpyIolliee BhIIOJHEHUE pekoMeHaauii Jleknapaiuu, Ha ee oc-
HoBe B BesmmkoOputanuu B 1990 r. mpunsaTa XapTus KepTB npe-
CTYIUJICHU.

Jexnapaiivisi mpuBIeKJa BHUMaHUE K MpoOjeMaM MoTepreB-
mux B Actpuw, [lonbiie, Hupepnannax, ®panuum, Uranuu,
psijie APYTuX CTpaH, MpUAaja HOBBI MMITYJIbC OOECTIeYeHUI0
MIpaB MOTEPIIEBINUX U CBUJIETENIEN B rOCYIapcTBax, rie 3Ta pado-
Ta Besach U paHee, Hanpumep B CIIIA.

MupoBoe cooOIIecTBO Ye 51710 BHUMaHUE MPodieMaM KepTB
MPECTYIUICHUMA Y WHBIX JIMIL, COACWCTBYIOIIMX MPABOCYAUIO, U
Jo npuHaTus Jleknapanuu. BaxHas posib B 3TOM NPUHAJIEKUT
Konrpeccam OOH 1o nipeaynpexeHuio IpecTylmHoCcTH U 00pa-
HMIEHUIO C TIpaBOHApymuTeNssMu. B padore 3TUX MexTyHApoa-
HBIX (DOPYMOB, MPU3BAHHBIX AHATU3UPOBATH AKTYaJIbHBIE MPO-
6J1eMbI TPABOCY/IUSI, YKa3aHHbIE IPOOIEMbI HAXOAAT MOCTOSTHHOE
orpaxenue. MccnenoBanue npoodieM kepTB NPecTyIJIeHUH cTa-
JIO OTHUM U3 OCHOBHBIX HampasjieHui nesreabHoctr VII Kon-
rpecca (Munas, 1985). B npunsarom KoHrpeccom UTOroBom J10-
KyMeHTe — MUWJIaHCKOM IJIaHE IEUCTBUI — PEKOMEHIOBaHO yjie-
JISATh HeocaOHOe BHUMaHUE COBEPILIEHCTBOBAHUIO CUCTEM YIoO-
JIOBHOT'O MTPABOCYMS B IIEJISIX YKPEIUIEHUsI UX CIIOCOOHOCTH pe-
arupoBaTh HA M3MEHEHM S OOIIECTBEHHBIX YCJIOBUH U TIOTPEOHO-
crer (. Sh); rocymapcTBaM-4jieHaM — aKTUBU3UPOBATh YCUIIUS
1o 00ecreyeHnIo Kak MOXHO OoJiee MIMPOKOro y4yacTus oole-
CTBEHHOCTH B MPeNyIpekIeHUN MTPECTYIMHOCTH 1 60ophle ¢ Hel



(m. 5 1)1,

Ha HeoOxomuMocTh MPUHATHS Mep, MOOMIPSIONIUX YJIacTHe
OOIIIECTBEHHOCTH B 0OpbOE C IMPEeCTYNHOCThIO, HEOJHOKPATHO
oOpaianoch BHUMaHue U no3ke — B 1. 11 Pekomenmgarmii Ne R
(96) 8 no nonuTHKe OOPHOBI C MPECTYMHOCTHIO B U3MEHSIIONIEH-
cs1 EBpone, npuHsaThix KOMUTETOM MUHUCTPOB CTpaH — y4yacT-
Hut| Coeta EBpornbt 5 centsiops 1996 r.!54, B pamkax copeiiia-
HUSI SKCTIIEPTOB MEKIYHAPOJHOTO COOOITIeCTBA, TPOXOAMBIIIETO B
1997 r. B Byanoc-Aiipece'>. Emie panee, B 1993 r., B 1. 35 Pe-
KOMEHAALMN ME:XJyHapOAHOIO CEMUHapa «JlaTeHTHas npecTyr-
HOCTb: IIO3HAHUE, TIOJIMTHKA, CTPATETHUST» OBLIO BKJIIOYEHO TI0JIO-
KeHHEe O HeOOXOTUMOCTH CTUMY/IMPOBAHMS MOMOIIM KepTBAM
MIPECTYIUICHUI CO CTOPOHBI OUEBHIIIEB, 4 TAKKe COOOIIEHUH T10-
CJICTHUX O TIPECTYIUICHUSIX B PABOOXPAHUTEINTbHBIE OPraHbl 1,

[Tpumepom ans Poccun Moryt ciyxuth cTpaHbl EBporbl,
CIIIA, Kanana, flnonus, rae peanu3anys yKa3aHHbIX PekomeH-
Jaliid TIPUHECTIa OULyTUMbIe pe3ysibTaThl. OTeueCTBEeHHbIE yue-
Hble 00paIanT BHUMAHKE Ha TO, YTO B 3apyOeKHBIX CTPAHAX I10-

153 TTok. A/CONF. 144/INF. 2. 1990. 11 May. P. 51-52.

154 pexomenatm Ne R (96) 8 1o momruke 60pBOBI C IPECTYTHOCTHIO B I3MEHSI0-
weiics EBpone. Ipunsars Komurerom MuHUCTpOB cTpaH — ydactHuL Coseta EBporibl
5 cents16pst 1996 r. // Bopbba ¢ mpecTymHOCTBIO 3a pyoexom. 1999. Ne 10. C. 23-27.

155 VYKperuieHre 3aKOHHOCTH M YIIPOUEHHE CHCTEMbI YTOJIOBHOTO mpaBocyausi: Pa-
6ounii JOKyMeHT, noarotosieHHbii Cekperapuatom // JTok. A/CONF. 187/3. 1999.
14 December. P. 12-13.

156 Tarenrnas MIPECTYITHOCTh: TIO3HAHUE, TIOJIUTHKA, cTpaterus: CO. mMarep, MexI.
cemuHapa. M., 1993. C. 333.



JIOKUTEJTbHBIC U3MEHEHHS B COCTOSTHMU TIPECTYITHOCTH SIBHJTHCH
CJIEICTBUEM TOJIUTUKH, OIHOU U3 OCHOB KOTOPOM CTAJIO TECHOE
MAPTHEPCTBO MPABOOXPAHUTEIbHBIX OPraHOB U HaceeHus 7.
BaxHOCTh peaym3anyy Ha3BaHHBIX Pekomenpanuii pasznes-
I0T POCCUICKHE IOPHCTHI, NPU3HAIOIINE, YTO Oe3 MOMOIIU Ha-
ceJleHus ycrex B 0oppOe CO MHOTMMM BHAAMH TPECTYILICHUM
HeBo3MOxeH 8. [lonnmanue mpoO6iaemMbl ObLJIO MPOJEMOHCTPU-
POBAHO TP TUIAHUPOBAHWU 3aKOHOTBOPYECKOW JIeSATEIbHOCTH:
B cooTBeTCTBUU C 1. 2.1.8. depepasibHON 11€IE€BOI TPOrpaMMbl
1O YCWJIEHHIO OOPBOBI C TIPecTymHOCThIO Ha 1996—1997 ronp! B

157 Cw.: Jawikos I'. B. BO3MOXHOCTH UCIIONB30BaHMUS 3apyOeKHOr0 OMbITA B pa3pa-
GOTKe U peasi3alliy HAIIMOHAJIBHBIX IIPOrpaMM OOPBOBI C MPECTYITHOCTHIO B CTPaHaX
CHI // Ilpokypopckas u cneacrseHHas npaktuka. 1997. Ne 3. C. 174-184; Cuup-
Hoe M. 1. OriepaTHBHO-PO3BICKHAS JEATEIHOCTD TOUIAH 3apyOeKHBIX cTpaH. M.,
2001. C. 86, 90-91.

158 Cm.: Muaywrun C. E., Cepseuxuii . B. [loBepuTeIbHbIE OTHOIIEHUS KaK OCHOBA
MOJTyYeHHsI OTlepaTHBHON MH(MOpPMAIMH MUTUIMER OOIIECTBEHHOM Oe30macHoCTH //
VYuacrtkoBslit nacniekTop Muwmmnun: C6. Hayds. Tp. M., 1993. Bem. 6. C. 20-21; Ko-
secruxos B. H. TpectymHocTs B Poccun u crpaterust 60ps0ObI ¢ Hell // [TpecTymHOCTS:
crparerus 60prOsl. M., 1997. C. 21; KoopnuHarius feficTBril B 60pbde ¢ IpecTyIHO-
croio // Poccuiickas octunms. 1999. No 5. C. 36; Muporog FO. H. CucteMHbIN NOJI-
XOJ B OpPraHM3allMi PacKpbITUs NpecTyIvieHuit: Juc. ... KaHa. opul. Hayk. Bomro-
rpag, 1996. C. 84; KpumunanbHas cutyauus B Poccun u ee usmenenus. M., 1996. C.
55; Boporyoe A. B. CoBeplieHCTBOBaHHE B3aMMOOTHOIIEHNI MUJIMLIMY U HACEJIEHUS:
Huc. ... kaua. opua. Hayk. M., 1997. C. 99; Aedees IO. U., Epowun B. I1. Bopbbda
C TepPOPU3MOM: KOHIIENTYaJbHbIE OCHOBBI U PEaTbHBIE MYTH B YCJIOBHAX TOMUTHYE-
CKOro npotuBodopcTBa // HayuHble mpodiieMbl HAlIMOHAIBHOM Ge3omacHocTH Poccuii-
ckoit @eneparmu. M., 1998. Boin. 2. C. 27; Jlyneeg B. B. Koppynuus: HOIMTHYECKHUE,
SKOHOMMYECKHE, OpPraHU3allMOHHbIE U ITPaBoBbIe TIpodiiemsl // ['ocyaapcTBo 1 mpaso.
2000. Ne 4. C. 110; ywxesuu U. Y. B3anmonelcTBre ¢ HaCETEHUEM — BaKHEHIIasT
3aaya Muanuu/monmuumu // 3akoH u nipaso. 2001. Ne 7. C. 42-44.



Poccun eme B 1996 r. nomxeH ObUT OBITH MOATOTOBJIEH 3aKO-
HOIIPOEKT, MPeIyCMATPUBAIOIINNA «CUCTEMY MOOIIPEHUS TPaxK-
JIaH, CIIOCOOCTBOBABIIIMX MPEIYTPEKACHUIO, TPECCUSHUIO U Pac-
KPbITUIO MPECTYIUIEHUH, PO3bICKY MPECTYIMHUKOB U TMOXUIIEeH-
HBIX LIeHHOCTe». OQHAKO, KaK U Jpyrue BakHble (B KOHTEKCTE
paccMmarpuBaeMoi poOIeMBbl) 3a7a4uu, 3Ta IejieBast Mporpam-
Ma He BBIINOJIHEHA JI0 HACTOsIIEro Bpemenu. [IpeanpuHumaior-
sl uiiIb oTaesbHbIe maru. Hanpumep, B 1. 20 c1. 11 ®enepasb-
Horo 3akoHa P® ot 24 uions 1993 r. «O denepanbHbIX opra-
HaX HAJIOrOBOM MOJIUIMK» MIPELyCMOTPEHO BO3HAT PAKACHUE JTH-
1[aM, MPeICTaBUBIIMM MH(OPMAIMIO O HAJIOTOBOM IPECTYILIe-
HUU WIA HapylieHud, B pazmepe 10 10 % oT COKPBITHIX CyMM
HAJIOTOB, COOPOB ¥ APYTHX 3aKOHOJATEIbHBIX TUIATEXKEH, TIOCTY-
NUBIIUX B COOTBETCTBYIOIINIA OIOKeT !,

MexaHu3m peajM3allii HOPM MEKIYHApOJAHOIO IMpaBa B
OTEYECTBEHHOM (HAIlMOHAJILHOM) 3aKOHOAATEJIbCTBE BHI3HIBAET
OTpeJIeJICHHYIO CIIOKHOCTh, TTPOOIeMa COCTOMT B HECOBEPIIIEH-
CTBE PEryJIMPOBaHMS MPOLECCA ACUCTBUS HOPM MEXKTyHAPOJHO-
ro TMpaBa BHYTPU OT/ENBHOTO TOCYIapCTBa, HA YTO OOpaInamoT
BHUMaHMe OTeueCTBeHHbIe ucciienoBarenu ', HekoTopbie cTpa-
Hbl UMEHYIOT MEX 1yHAPO/IHbIE JOTOBOPHI (HOPMbI) KOHCTUTYLIUU
B KauecTBe coctaBHOM 4dactu npasa (PPI', I'penus, bonrapus,

139 Beomoct CHJL PO 1 BC P®. 1993. No 29. Cr. 1114; CATIIT P®. 1993. Ne 52.
Cr. 5086; C3 P®. 1995. Ne 51. Cr. 4973; 2000. Ne 46. Cr. 4537.

160 Cy,, Harpumep: Camosuy FO. B. Mex1yHapoqHbIil MEXaHU3M 3alLUTHL [IPaB U
CBOOO]] YeJIOBEKA: YHUBEPCATBHBIHA 1 eBPOIICHCKHIT acTieKThI: ABTOped. JUC. ... KaH[.
fopua. Hayk. Kazanb. 1999.



Pymbians, MakeqoHHs), APYrME CUMTAIOT MX YacTbIO HAIMO-
HAQJIBHOT'O 3aKOHOAAaTenbCcTBa (KoHcTuTyumu Mcnanum, Keiprsiz-
craHa, YKkpaunsl). Poccuiickas popMysia NpeicTaBiseTcs <I0py-
JMYECKU OOOCHOBAHHOW U TpeJoNpeAesIoniell nocienyome
MpeIN1CcaHusl 3aKOHOB OTHOCUTENILHO HEMOCPEJCTBEHHOIO Jei-
CTBUSI HOPM MEX/yHapOAHOTO MpaBa BO BHYTPUIOCY/IAPCTBEH-
HOM chepe» 101,

OmnbIT 32pyOeKHBIX TOCYIAPCTB MOKA3bIBAET, YTO HACEJICHUE
TOTOBO OKa3bIBaTh MOMOIIb FOCYIApCTBY B O0phOe ¢ MpecTy-
HOCTBIO NP YCJIOBUM 3aIIUTHI OT MOCTKPUMHUHAIBHOTO BO3/IEH-
crBus. OteyectBeHHble CMU HEOTHOKPATHO KOHCTATUPOBAJIH,
YTO HaceJIeHUe COMpe/ieNbHbIX ¢ YeuHeil Tepputopuii 00UTcs co-
00IIAaTh MPABOOX PAHUTENILHBIM OpraHaM MH(POPMAINIO, KOTOpast
Morzia Obl TIOMOYb B PacC/ieIOBAHUY U MTPECEUYSHUH TEPPOPUCTH-
YEeCKMX aKTOB, COBEPINAEMbIX YE€UYEHCKIMHU OOEBUKAMH.

Yro xe nmpeanpruHUMAIOT [IJ11 aKTUBU3allMU TTIOMOIIM HaceJle-
Hus 3apyoexubie ctpanbl? B CIIA, Hanpumep, HACUUTHIBAETCS
0K0J10 600 pa3MyHBIX MPOrpaMM B3aUMOJEUCTBHS MTPaBOOXPa-
HUTEJIbHBIX OPraHOB C HaceJIeHUeM, B TOM YMCIIE B LIEJISIX pac-
KpbITHS TIpecTyIuienuit. Jlua, obnaaaonye cBeIeHUsIMU O Tpe-
CTYIUICHUH, MOTYT COOOITUTH UX B TIOJIMIMIO aHOHUMHO TIO TeJie-
¢ony. ITo nprcBoeHHOMY /17151 OOecriedeHns 6€30MacHOCTH HO-
Mepy BbIIIAYMBAETCS AEHEKHOE BO3HArPaXJIeHUE, €CJIU CBeJe-
HUs1 OKA3aJIMCh TIOJIE3HBIMU U151 pacCiieIOBaHUsl PECTYILIEHUS.

161 Tepewxosa B. B. TlpuMeHeHre HOPM MeKTyHapOJHOTO MpaBa B CyIeOHOI chcTe-
Mme Poccuiickoit Penepanuu: ABToped. quc. .. Kaun. opu]. Hayk. Kasans. 1998. C. 13.



Takasi popma B3aUMOJIECTBHUSI IOMOTAET PACKPBIBATH MPECTYTI-
JIeHWs1, KOTOPBIE HE TOJIAI0TCS PACCIISTOBAHHIO OOBIYHBIMU CIIO-
cobamu.

BriepBble onvcaHHbI MEXaHU3M COJIEHCTBUS IpaxaaH Oopb-
0e ¢ TpecTymHOCThIO ObUT MpUMeHeH eie B 1976 1. B 1. AJib-
oykepke (mrar Hpio-Mekcuko)!%2. B Bammuarrone Omaromapst
TaKOMY COTPYJAHHUYECTBY 32 JOCTATOYHO KOPOTKUU CPOK OBLIO
packpbiTo 537 mpecTymyieHui, BO3BPAIIEHO MOXMIIEHHOTO Ha
cymMMmy 2,8 MJIH JI0JU1., KOH(PMCKOBAaHO HAPKOTUKOB Ha 8,7 MIIH
a0t !9 Ananormunsie Meps! ipuMenstiotcst B Kanaze. B 1989 .
Onarozmapst M npeabsasiaeHo 1402 oOBUHEHMS, BO3BPAILIEHO TT0-
XMIIEHHOTO Ha cymMy Oosiee 1 mutH gos. '64

B nporiecce peasmzanuu Takux MporpaMM COTPYJHHUYECTBA
OBbLJIO YCTAaHOBJIEHO, YTO 3HAYUTETbHAS YaCTh 3asiBUTEIICH CO00-
IIaeT O MPECTYIJICHUH He B [EJIAX MMOJyYeHUE BO3HATPAKICHUS,
a ISl «OUUILEHUs] TOPOJia OT MPECTYIHBIX IEMEHTOB» ; MHEHHE
O BBIIIJIATe BO3HATPAXKJICHUS] KaK €JMHCTBEHHOHN MPUYMHE, T0-
Oy JIaoIIel Tpak/iaH OKa3bIBaTh TIOMOIIIb TIOJUAITUH, OKA3aJI0Ch

162 Cm.: Homaumst 1 6opbOa ¢ MPeCTYIHOCTHIO 3a pyoeskom. M., 1991. C. 125-126;
Koznoeckuii A. b. Yuactue obiiecTBeHHOCTH B O0opbOe ¢ paBoHapyIneHusmu. Jluc.

... KaHz. opug. Hayk. M., 1998. C. 89-90.

163 Cmegbanoeuu C. C., Cuupros B. A. CocTosiHUE U MEpbI IPOTUBONEHUCTBUS IIpe-

CTYITHOCTH B KPYITHBIX FOPOJIaX 3apyOekHbIX rocyaapcTs // KpuMuHoIOrnueckue npo-
6s1eMbI GOPHOBI C IPECTYITHOCTBIO B CBEPXKPYMHOM ropoze. M., 1994, C. 101.

164 Dusunnos A. I'. Vicnions3oBanue moMoL o6IIeCTBEHHOCTH I rpaxaaH B 60pb-
6e ¢ OpraHM30BaHHON MPECTYITHOCTHIO // BOTIpock! OpraHm30BaHHOM IPECTYITHOCTH 1
60pb0ObI ¢ Hell. M., 1993. C. 56.



HeBepHbIM'®. Pe3ysbTarsl TOro, 4to rpakjaaHe MOryT aHOHUM-
HO COOOIIUTH TO CIieMaIbHOMY Tesie(pOHY 00 M3BECTHBIX UM
MIPECTYIHBIX JIMOO MOMO3PUTENILHBIX NEHCTBUSX, TOSBIISIIOTCS U
B Poccun.

C nauana coorercrByoLIero skcnepumenta (2001 r.) B Pa-
3aHU 3a 4 MecsIa 1o Takomy tenedoHy nmoctymwio 247 cooo-
HIEHW, U3 KOTOPBIX MOATBEPAMINCH 30; B paMKaXx TOJIbKO OJJHO-
ro U3 BO30YK/JIEHHBIX e K YTOoJOBHON OTBETCTBEHHOCTH ObLIU
npuBiedeHsl 6onee 10 HapkoToprosiies %6,

Bosepamasce k VII Konrpeccy OOH, ormetnM, 4TO 11. 2 1pu-
HATHIX PyKOBOASIIMX MPUHIIUIIOB B 00JIACTU MPEAYNPEkICHUS
MIPECTYITHOCTH U YTOJOBHOIO MPaBOCYAUs] B KOHTEKCTE pa3BU-
TSI HOBOTO MEKAYHAPOJHOIO SKOHOMUYECKOrO MOpsijIka PeKo-
MEH[yeT PUHATH HeOOXOIMMBIE 3aKOHO/IaTe IbHBIE U APYTHE Me-
pbI B 1IeJISIX oOecrieueHusl KepTB MpecTyrieHnid 3(p(heKTUBHbI-
MU CPeACTBAMU MPABOBOM 3alUTHI'®’. DTU MPUHIUIBI YTBEP-
xneHsl pesomornueit 40/32 T'enepanbHoi accamOnen OOH, ko-
TOpasi B CBOIO OYepe/b peKOMeHJoBaa (B mpeaMOyJie) rocyap-

15 Koznoeckuii A. B. Ykas. cou. C. 90; Cmegparnosuu C. C., Cuuprog B. A. Yka3. cou.
C. 101. IToapodree 0 popmMax COTPyIHAUECTBA HACETICHUS C IPABOOX PAHUTEIbHBIMU
opranamu B CIIIA, Kanane, Bemuko6putanuu, ®PI, SAnonnu cm.: Cuupros M. I1.
OrepaTHBHO-PO3BICKHAS AESATEHHOCT MONHMIN 3apyOexHbIX cTpaH. M., 2001. C.
88, 93-96.

166 puiyicicos FO. M. TIpoGneMsl peaynpexaeHs OPraHU30BaHHOU MPECTYMHOCTH U
HapkoManuu // TIpoGeMbl cOlMaIbHON U KPUMHUHOJIOTMUYECKOH MPO(UIAKTUKY TIpe-
CTyIUIeHUii B coBpeMeHHO# Poccun: Marepuaiisl BecepoccHiickoi HayYHO-TIpaKTHYe-
ckoil koHdepenuuu (18-20 ampensa 2002 r.). M., 2002. Boin. 1. C. 142-143.

167 Cm.: lok. A/CONF. 144/INF.2. 1990. 11 May. P. 55.



CTBaM-Yy4YaCTHUKAM YJEJISATh JOKHOE BHUMAHKE «CYIbOe KEPTB
IIPECTYIJIEHUI» U peaiokuiIa (1. 4 v 6) nonoxenus PykoBons-
IMX TPUHLIMIOB U MMJIAHCKOTO TJIaHA JIEWCTBUM Pean30BaTh
B HAIIMOHAJILHBIX 3aKOHOIATEILCTBAX 108,

B aBrycre — centsiope 1990 r. B 'aBane cocrosiicsa VIII Kon-
rpecc OOH, Temoii KoTOporo 6sU10 «MeskIyHapOaHOE COTPY-
HUYECTBO B 00JIACTH MPeIyNPEKISHUS MPECTYITHOCTH U YTOJIOB-
Horo npaBocynus B X XI B.». Ha atom popyme Borpocst odecre-
YyeHust 6€30MacHOCTHY MOTEPIEBINX U CBUIETENIeN TaKXKe 3aHsI-
7 3aMeTHOe MecTo. B pa3padoranubix Konrpeccom Pexomen-
JalUsIX OTHOCUTEIBHO MEXyHAPOIHOTO COTPYJHMUECTBA B 00-
JIACTU MPEAYNPEekAEHUS IPECTYITHOCTU U YTOJIOBHOTO MIPaBOCy-
ISl B KOHTEKCTe pa3BUTHs B 1. 18 «c» K mpodieMam, BbI3bIBa-
IOIIVM OO MHTEPEC U TIOJIeKANMM JaJTbHEHIIeH pa3padboT-
K€, OTHECEHO 0oOecTieueHNe Ha IeKaIlel 3alUThl IIOTEPIIEBIINX
U CBUIETEJIEN.

CriermaibHO 00pallieHo BHUMaHUe Ha HEOOXOIUMOCTh 00ec-
niedyeHnsi 0€30MacHOCTH STUX CYObEKTOB IO OTAETbHBIM KaTero-
pusimM nipectyrieHuii. B pesomormu «Mepbl 1o 60psoe ¢ Mek1y-
HapOJHBIM TEppPOpU3MOM» B 1. 23 pazaena L «3amura xepTe»
ycTaHoBlieHO: «['ocymapcTBam ciielyer co3AaBarh Hajlexaliue
MEXAHU3Mbl 3alIUThl U PUHUMATh COOTBETCTBYIOIIIEE 3aKOHO-
JIaTeIbCTBO, A TAKKe BBIACATh TOCTATOYHBIE PECYPCHI IS OKa-
3aHUS TIOMOIIM KepTBaM Teppopu3Max. IIyHkT 25 paznena M
«3atmura cBuaerenen» rmacut: «['ocygapcrsam cieayer npume-

168 Cm.: lok. A/CONF. 144/INF.2. 1990. 11 May. P. 45-46.



HATh MEPBI U TMOJUTHUKY, HallpaBlIeHHble HA 3(P(PEKTUBHYIO 3a-
IIUTY CBUJIETENIeN TEPPOPUCTUIECKIX aKTOB» 16

169 Bocemoit Konrpecc OOH no mpeaynpesx/IeHHI0 IPEeCTYITHOCTH 1 OOPAIIEeHHIO C
nipasonapymmrensamu. Heo-Hopk, 1993. C. 18.
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