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BBenenne

I'pasknanckoe npaBo Poccun iMeeT YHUKAIbHYIO HCTOPUIO CBOETO Pa3BUTHS U OCOOEHHOCTH,
MIPUCYIIIHE TOJIIBKO POCCUICKOM crcTeMe MpaBa. Ha mpoTs:keHuu 101roro BpeMeH! pOCCUCKast IUBU-
JIMCTUKA Pa3BUBAJIach, YTBEPXKIaJla CBOIO CAaMOOBITHOCTh, BOMpasi, TaM He MEHee, JIydIllie HOPMBbI
Y MHCTUTYTHI U3 3aKOHOJATENIbCTB APYTUX CTaH M UCTOPUYECKUX MTPABOBBIX MAMSITHUKOB.

OcoOeHHOCTh POCCUICKOTO TPaskIaHCKOTO MpaBa MOKHO BBIIEUTH OTHUM MPEAJIOKEHUEM —
OHO TIpeJ/ICTaBIsieT cO0O0, OCHOBAHHYIO HA PUMCKOM YaCTHOM IIpaBe OTpacyb MpaBa, MOCTPOESHHYIO
MO MaH/EeKTHON CHCTeMe, HO MMelolliee B MPABOBOM OCHOBE HOPMbI M3 MHCTUTYIIMOHHOTO IpaBa,
MCKa)XeHHOE Yepe3 MPU3MY COBETCKOIO 3aKOHOJATENILCTBA U YTBEPAMBILIEECS] HA OCHOBE COBPEMEH-
HBIX PBIHOYHBIX OTHOIIIEHUI. MHOTMe MHCTUTYTHl B POCCUICKOM I'PakKJAHCKOM IpaBe MPeACTaBIsIOT
co00ii aHaX POHU3MBI, IPYTHUE K€, HATIPOTHB, HOBbI HACTOJILKO, UTO €Ille He TPOHYTHI IIPABOIPHUMEHH-
TEJIbHOW MPAKTUKOM U 10 HACTOSIIIET0 BpeMEH! POCCUHUCKUMM IIKOJIAMH [TUBUJIMCTUKY HE pa3pelieH
BOIMPOC O €JMHOU CTPYKTYpe I'pak AaHCKOro MpaBa. Beab MHOrMe oTpaciu B LIMBUIMCTUKE SIBIISIOTCS
MCKYCCTBEHHO OT/IEJICHHBIMU OT IPakIaHCKOTO IpaBa, IPyrue ke — MOMpPOCTy «XUMEpPbD», CIIOKEH-
HBIE U3 HOPM Pa3IMUHbIX OTPACIIell, KOTOpbIE HEJIb3sl Ha3BaTh HU MOJTHOLIEHHBIMU MOAOTPACIISAMU HU
WHCTUTYTaMHU.

Oco0blif UHTEpeC MPEACTABISET N3YUYSHUE OTAEIbHBIX MHCTUTYTOB I'PaKJAHCKOTO MTpaBa uepe3
MpU3My UCTOpUYecKoro pasputus. Habmonas, kak (popMupoBaiach Ta WM UHast HOpMa, TpaHcgop-
MU POBAJIACh O] BJMSHUEM COLIMAIBHBIX U UCTOPUUECKUX COOBITHIA, MOKHO BBISIBUTH OCHOBHBIE OCO-
OEHHOCTH COBPEMEHHOI'0 I'PaXJaHCKOTO MpaBa.

B cBoeii pabote MbI 3aTpoHEM 0003HAUEHHBIE M MHOTHE JIPYTHe BOMPOCH COBPEMEHHOM poc-
CUICKOU LINBWJIMCTUKU.
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I'naBa 1. ®opmupoBaHue oTpacjieBoil CTPYKTYPbI
POCCHIICKOT0 YaCTHOI0 MpPpaBa B KOHTEKCTe KOaAn(uKaIuu
rpakJaHCcKoro 3akoHogarejbcrsa 1922—2006 r.r.

YacTHoe U rpaxJaHCKOe MPaBO B POCCUICKOM MPABOBOM HayKe MOYTH BCerja BOCIPUHUMA-
I0TCS KaK CHHOHMMBI. Eciu K myOiIMyHO-1TpaBOBBIM OTPACIISIM MBI MOKEM OTHECTH MHOKECTBO OTpac-
JIedt TipaBa, TO OOIIMM MOHSITHEM «IIMBHIIUCTHKA» MBI OObEIMHSAEM IPakIaHCKOE IPABO U OTPACIIH
HACTOJIBKO CMEKHBIE C HUM, YTO JJO HACTOSIIETO BPEMEHU He YTHXAIOT CIOPhl 00 MX CaMOCTOSITEb-
HOCTH KakK OTPacjM, a He HayK! UM YYeOHOU AUCLUIUIUHBL.

Me1 paccMOTpEM 0COOEHHOCTH (POPMHUPOBAHUS OCHOBHBIX JIEMEHTOB CHCTEMBI POCCUHCKOTO
IpaskIaHCKOr'0 IIpaBa yepe3 MpU3My ero UCTOPUUYECKOrO Pa3BUTHS OT IEPBbIX COBETCKUX KOTU(HUKaA-
LMi1 10 MOMEHTa MPUHATHUSA Noceanei yactu I'paxaaHckoro konekca Poccuiickoit depeparyu.

B cBoeMm pa3BUTUM I'pakJAaHCKOE 3aKOHOAATENLCTBO Poccuu MpoIio JoAruil SBOMIOLMOHHBIN
MyTh OT UMIIEPCKOro I"paxkJaHCKOTO YJIOXKEeHHs1, UMEIOIIEro B OCHOBE MHOTME MHCTUTYThI KJlacCHye-
CKOI eBpONencKoi HMBUIMCTUKY, OCHOBAHHOM Ha Koziekce HaroneoHa Jo COBpeMEHHOro rpask/iaH-
CKOTO 3aKOHOJATEJIbCTBA, YIaUHO COYETAIOLIEro B ce0e TPaJULIMKI COBETCKOTO ITPaBa, 3aMMCTBOBAHUS
13 3aKoHOHaTeNnbCTB ['epManny 1 PpaHIMK M KHCTUTYTHI pUMCKOTO MpaBa. CoBeTckoe paBo cpop-
MHPOBAJIO POCCHICKYIO IIMBIJIMCTUKY UMEHHO B TOM CaMOOBITHOM BHJIE, KAKOW MbI BUIUM €€ Ceii-
4ac, HECKOJIBKO YBE/1sl OT OCHOBHBIX €BPOINEHCKUX MaHJEKTHON M MHCTUTYLIMOHAJIBHOM CUCTEM. XOTs,
B OCHOBHBIX CBOMX Y€PTaX, POCCHICKOE Ipa)JaHCKOe MPaBO MOCTPOEHO Ha MaHIEKTHOH chcTeMe,
XOTb ¥ UMEET MaJIO OOIIETO € ee KIACCHUECKUM 00pa3lioM — repMaHCKUM [ pakIaHCKUM YI0KEHUEM.
HanomuanM, 4TO B OmIMYME OT YacTy cTpaH 3anaaHor EBporisl (B OCHOBHOM «JIaTUHCKOW» EBpoIbI),
3aKOoHoZATeNNbCTBA Poccuu siBisieTcs o cBoeMy XapakTepy MaHIeKTHBIM, & He UHCTUTYLIMOHAJIbHBIM,
Kak, HarpuMmep, ['paxganckui kogekc ®panuun (kopexke Hanoneona). OqHUM U3 OCHOBHBIX OTJIM-
YHI JBYX CHCTEM SIBJISIETCS JieJIeHHe HOPM Ha OOIIMe U CIeUaIbHBIC.

Henb3s tBepno ckasarsb, uto 'K PO nmeer sipko BbIpakeHHYIO CIELUAIbHYIO YaCcTh — B JIIOOOM
u3 vacreil I'K Bcerna ectb oOmme Hopmbl. OpaHako, nepsas yacth ['K P® HecomHeHHO sBns-
eTcst OOIIel 1O OTHOIIEHHUIO K JIPYyruM YacTsim. D1o cymectBeHHo ormyaer ['K Pd mo crpykrype
OT TOro ke Koiekca HaroneoHa, pasiessl KOToporo rnocBsIieHbl U3HAYaJIbHO PETYIMPOBAHUIO OT/IEIb-
HBIX TPYII PABOOTHOLIEHUI U NMECTPAT MPEUMYLIECTBEHHO HOPMaMH CHeNaIbHBIMU.

Jlpyroil 0COOEHHOCTBIO MaHAEKTHON CHUCTEMBl SIBJISIETCS YETKOE pa3JiesIeHue MaTepUasIbHBIX
U MpoLEeCCYaJIbHBIX HOPM. B cBfA3M C 3THM, MBI HE MM€EM OTAENBHBIX MPOLIECCYaTbHbIX Pa3/esioB
B 'K P®, a camocroaTenbHbiil ['pasknanckuii poLieccyaibHbl Kogeke. OHaKo, Helb3s1 TOBOPUTH
o nonHoM otcytctBuM B 'K P® nponeccyansHpix HopMm. Harpumep, B HopmMax o /1eecriocCOOHOCTH
rpask/laHMHA MTPOIKCAHBI MTPOLIEAYPHI €€ OrPAHUUEHHUS U JIMILEHUS, a TaK K€ SMAHCUIIALINY.

OpHaxo, He cMOTps Ha cymectseHHble pazanuusa ['K PP u rpaxpanckoro kopekca Ppanumm
TI0 CTPYKTYPE U COIEPKAHMUIO, CJEAYET MPU3HATh, YTO MHOTHE €ro HOPMBI UCIOJIb30BAaHbI B POCCUI-
CKOM TpaxkaaHckoM 3akoHonartenberBe. Hopmbl Code Civil 6puti MCTIONB30BaHb! pa3padOTUYMKaMU
I'pax jaHckoro ynoxeHus Poccuiickoit IMnepun 1 pa3paboTyrKaMy HOBOTO ITPOEKTA I'PakIaHCKOTO
KOJIEKca, TaK M He BOIUIOTUBIIErocs B :ku3Hb. Ho, ripu sTom, cocraButenn 'K PCOCP 1922 ropa,
KOTJJa BO3HHUKJIa HEOOXOAUMOCTb B KOAU(UIIMPOBAHHOM aKTe, B3sUIM 32 OCHOBY HOPMBI IPOEKTA.
HecymectBeHHO U3MeHEeHHbBIMH 3TH HOpMBI niepekoueBayi B ['K 1964 roaa, a 3arem B HoBbIM ['K
P®. Takum o6pa3zom, HopMbl Koziekca HarosneoHa, ipoiias 6osiee 4em CToIeTHUI My Th epepadoTKU
Y pa3BUTUs, CTAJIM HEOTEMJIEMON YaCThI0 POCCUICKOIO T'PakJaHCKOTO 3aKOHO/ATE/IbCTBA.

I'oBOpst O CTPYKType POCCHICKOrO Ipask/JIaHCKOIrO IpaBa, CJIeAyeT BbIIEIUTh €r0 OCHOBHBIE
MOJIOTPACIM, CHOP O KOJMYECTBE M HAMMEHOBAHMAX KOTOPBIX BEAETCS YUEHBIMU LUBUJIMCTAMU
10 HACTOSAIIEr0 BPEMEHH.
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[lepBbie nonoTpaciy rpaxJaHCKOro MpaBa BO3HUKIIM €111€ B MOMEHT €ro BOSHMKHOBEHHUS Kak
BETBU IpPaBa — B PUMCKOM YaCTHOM TIpaBe. DTO 00s3aTeIbCTBEHHOE, BEITHOE U HACJIEACTBEHHOE
MIpaBo. DTU TPU UHCTUTYTA, CO BPEMEHEM CTaBILIME MOA0TPACTAMYU HUBWIMCTUKHU, 3aJI0KUJIM OCHOBBI
I'PaXJAHCKOI'O IIPaBa U CIUIEJIM BOEIUHO UMYIIIECTBEHHBIE U JIMYHbIE HEMMYIIIECTBEHHBIE OTHOIICHUS
MEX/1y rpaXkIaHaMH — IPeMET TPk JaHCKOro rpaa. Takum oOpa3zoM, 6eCCIIOPHO BO BCEX CUCTEMAX
MpaBa U BO BCEX 3aKOHONATENILCTBAX MHpPA BELIHOE, 00SI3aTeIbCTBEHHOE U HACJEACTBEHHOE MPaBO
BXOZISIT ¥ 00Pa3yIoT IpakIaHCKOE TPaBo.

[Mepesiii rpaskaanckuil kogeke PCPCP, He cMOTpst Ha ero HeOOJBIIION 00beM U CKYTHOE COfiep-
’KaHWe B IUIaHE IIMPOTHI PEryIMpOBaHUsI OOIIECTBEHHBIX OTHOIICHWH, colepkal B cebe HOpPMBI,
COCTaBJISIIONIME JIaHHBIe ToAoTpaciu. C OrpOMHBIMU U3MEHEHUsIMU (OCHOBHOM B c(pepe mpaBa coo-
CTBEHHOCTU UM HACJIEACTBEHHBIX MPAaBOOTHOILEHUI) OHU MEPEKOYEBAIM U3 UMIIEPCKOrO I'pa)JaH-
CKOI'0 3aKOHO/IATEJIbCTBA.

He cekper, 4TO 3HAUMTENIBHYIO YaCTh 00SI3aTeILCTBEHHOT'O ITPaBa COCTABJISIOT JOTOBOPBI, HOCS-
1I1€ TOProBbI XapakTep. Bo MHOruMx cTpaHax HajaMuue TOProBOrO M IPakAAHCKOIO IpaBa Kak
CaMOCTOATEJIbHBIX OTpaciield, a ToproBoro u I'paxxaaHCKOro KOIEKCOB KaK CaMOCTOSITEIbHBIX HOP-
MAaTHBHBIX aKTOB SIBJISIETCS HOPMOM, XOTsl MOCJEJHUE IECATUIETUsI €BPONENCKUE CTPAHbl YXOIAT
OT MOAOOHOM MPaKTUKKU. Bee ne1o B caMoM MOHMMAaHUM TPaskIAaHCKOTO MPpaBa Kak HayKH U OTpaciu
npaBa. Ecim B nonnmanuu kjaccuyeckoro Code Civil rpaxkiaHckoe MpaBo — 3TO B MEPBYIO OYe-
peab OTHOIIEHUsI MEXIy TpakJaHaMH, TaKMe KaK aKThl COCTOsIHUS, OpaK, SMaHCHUIALUS, CACIKH,
HacJe/IoBaHKe, TO B COBpEMEHHOM MOHMMAHUM T'PakIaHCKOE MTPABO — MPABO 00S3aTENIBCTB JINYHOTO
Y UMYIIECTBEHHOI'O XapakTepa, Kak KOMMEPYECKOro, Tak M Hekommepueckoro Buja. Ilpu paccmor-
pennn npoekta I'K P® BcraBasr BOIIpoc 0 pas3zieieHny 3aKOHA Ha ABa PA3JIMYHBIX U CAMOCTOSITE b~
HBIX KOJIEKCa: IpakaHCKOro U ToproBoro (no npumepy Ppanmmu u lseiinapun), oo clivsHum
IPaXJAHCKUX Y TOPrOBbIX HOPM B €IMHBIN aKT. 3aKOHOAATEb MOLIEN 10 BTOPOMY ITyTH, COUTS, UTO
1esbIo pUHSTUs HoBoro 'K siBnisieTcs B nepByIo ouepeib co3aHue O1aronpusTHON MpaBoBOM Oa3bl
1Tl pa3BUTHS MOJIOZION POCCHICKOW SKOHOMUKH. TakuM 00pa3oM, Mbl HE MOKEM TOBOPHUTH O HAJHU-
YMH B COCTaBe I'pakAaHCKOro npasa Poccuu Takoii mogorpaciy Kak koMmMepueckoe rpaso. Kommep-
YecKoe MpaBo — He Oosiee ueM yueOHast AUCIMIUINHA, @ COCTABJISIONIAE €r0 HOPMbI — COCTABHAS YacTh
00513aTeIbCTBEHHOTO TIPaBa.

Bropoil cniopHOW MOZOTPAc/ibl0 TPaXkJAHCKOTO IpaBa SBJISETCS MpaBO ceMenHoe. Baxk-
HBIM BOIIPOCOM KOAU(UKALIMK T'PakJAaHCKOTO 3aKOHOJATENIbCTBA BCErAA SIBJISIOCh BKJIIOUEHUE WU
He BKJIoueHue B cTpykTypy I'K PO cemeitHo-nipaBoBbiX HOpM. OJHAKO, AaHHBII BOIPOC MPU MPH-
Hsatuu 'K P® Obu1 pazperien cam coO0i IPUHATHEM OTAESIBHOTO CEMEHHOTo Koiekca. B pazimnyHbix
HIKOJIAX UUBWJIMCTUKU MO-Pa3HOMY paccMaTpUBaeTCsl BOIIPOC O NMPUHAJIEKHOCTA CEMENHOTO MpaBa
K CTPYKTYp€ I'PakJaHCKOro. 3alUTHUKY NOIX0Ja O CAaMOCTOSITEJIBHOCTH CEMEMHOTO IpaBa roOBOPST
00 0COOEHHOCTH Mpe/IMETa ero MPaBoBOro peryaupoanus. A. M. Hedaesa ! cunTaer, 4to mpeumyiie-
CTBEHHBII JINYHO-TTPABOBOM XapaKTep CeMENHBIX TPABOOTHOIIIEHUH 1a€T OCHOBAHUSI CUUTATh CEMEN-
HOE TTPaBO CAMOCTOSITENILBHOM OTPaCiblo POCCUACKOTO IMpaBa, B TO BpeMs kKak M. B. AHTOKONbCKas?
MPUJEPKUBACTCS MHOM TMO3ULIUM, YTBEP:KAasl, YUTO CEMENHOE 3aKOHOJATENIbCTBO HE COAEPKUT Kaue-
CTBEHHBIX MaTe€pUaIbHbIX KPUTEPUEB, TIO3BOJISIOIIMX OTTPAHUYUTh CEMEMHBIE OTHOIIEHUSI OT OTHO-
LIEHUH, peryJMpyeMblx APYIMMHU oTpacisiMu mpasa. [lo HameMy ke MHEHUIO, IpeIMET CEMENHOTO
[IpaBa HE YHUKAJIEH B CPAaBHEHUM C MHBIMU MMYLIECTBEHHBIMU U JIMUYHBIMU HEMMYIECTBEHHBIMU
OTHOILICHUSIMH, KaK TI0 XapaKTepy, TaKk U Mo CyObEKTHOMY COCTaBy (K CJIOBY, HACJIE/ICTBEHHOE ITPaB
TaK e UMeeT YHUKAJIbHBIN CYOBEKTHBIN COCTAB U MTPEMET), a, CIIEI0BATENILHO, MBI IIPOIOIKAEM CUH-
TaTh CEMEIHOE MPaBO MOIOTPACIBIO I'pakaaHckoro. Oanako, crpykrypa 'K PO He moxer oTpa3uthb
9TO 0OCTOATEIHCTBO, KAKUMU ObI He OBLUTH TeOpUH Ha 3TOT cueT. [IpodiemMa naxke He B ISHCTBYIOIIIEM

! Heuaea A. M. Cemeiinoe npaBo. Kypc nexrmit. — M.: FOpucrs, 1998
2 M. B. Autokonbckas CemeitHoe mpaeo 2-e u3[., nepepad. u gom. — M.: FOpucts, 2002. — 336 ¢
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Cemeitnom konekce P®, a B conepxanuu cratert 71 u 72 Koncrutynyu P® — ecnu rpaxagaHckoe
3aKOHOJATEILCTBO OTHOCUTCS K MCKJIIOUUTENIbHOMY BelleHuio PP, To cemeliHOe — K COBMECTHOMY.
OtneneHue ke CeMEeMHOro Mnpasa OT I'PaXkJaHCKOTO SIBJISIETCS MPOLIEAY POl UICKYCCTBEHHOM, HAYaTou
B COBETCKMI MEPHO]] UCTOPUH C IIENIbI0 «OUMCTUTh» CEMEWHO-TIPABOBBIE HOPMBI OT XO3SICTBEHHBIX
Y PacYeTHBIX 1eMeHTOB. [JanHast ocooeHHocTh oryaeT ['K P® oT rpaxgjaHCKIX KOAEKCOB HEKOTO-
PbIX COCEIHUX rocyaapcTs, HarpuMep ['py3un, 'K koTtopoil B kauecTBe OTIEIbHOIO pasjiena BKIIO-
YyaeT HOpMBbI 0 Opake 1 cembe. Koziekc HarosieoHa Tak e COIepKUT OrPOMHOE KOJTMYECTBO CEMENHO-
IIPaBOBBIX HOPM, TIOCKOJIbKY, UCXO/ISl U3 XapaKTepa caMoro Kojiekca CeMeiHbIe PaBOOTHOLICHUS —
HEeoTbeMJIEMasl YacTh IPakJaHCKHUX.

Hexoropble nogoTpaciaun rpaxaaHckoro npasa c)OpMUPOBAIMCh HECKONBKO mo3xe. Harpu-
Mep, OJJHA UX KPYITHEHUIINX ¥ BaKHEUIIHX TOJOTpaciell — MPaBO MHTEJUIEKTYaIbHOU COOCTBEHHOCTH
Hauasia (popMHrpoBaThCs Kak nojaHonpasHas noporpacis ¢ npunsatueM 'K PCOCP 1964 roga c coot-
BETCTBYIOLIMM Pa3esioM « ABTOPCKOE MpaBo» U NpuHATHEM B 1992 rony OCHOB I'pakJaHCKOT'O 3aKO-
HomatenbeTBa Cotoza CCP u pecny6nuk. B HacTosiiniee Bpemst paBoO MHTEIIEKTYaTIbHOM COOCTBEH-
HOCTHU KOIM(PULIMPOBAHO U PETYIMPYETCsl OTAEIbHON (UeTBEPTOM) YacThio ['pakIaHCKOro Kojekca
P®. Ha momenT pa3zpabotku yerBeptoii yacti 'K P®, konudukanys MHTeJUIEKTyalIbHOM COOCTBEH-
HOCTHU CTaBWJIach Moy Borpoc. Cuctema JHCTBYIOIIMX 3aKOHOB 00 aBTOPCKOM, MAaTEHTHOM IIpaBe
Y CpeJCTBaxX MHAMBUAYAIU3AIMY YKe yCrena 3apeKOMEHI0BaTh ce0sl Kak JISHCTBYIONIasi, He B3Upast
Ha HEKOTOpPbIE HEAOCTATKU, KOTOPbIE BIOJIHE MOIJIM OBITh YCTPAHEHBl IPUHATHEM 3aKOHOB B HOBOM
PEIaKIIMU WM HOBBIX 3aKOHOB. TeM He MeHee, ueTBepTasi YacTh KojeKca Oblla MPUHSTA U CTaja
OJTHOM U3 CaMBbIX OOBEMHBIX €r0 COCTaBHBIX yacTeil. [Io oObeMy OHa MpeBbIIIacT U paHee JISHCTBYIO-
i 'K PCOCP 1964 roga u 'K PCOCP 1922 roga.
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