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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

1. IlonsiTHe, IpeaMeT U CUCTEMA
ME:K/IYHAPOJHOI0 YaCTHOI0 npasa

1

Medicoynapooroe obugerue — 3To COBOKYITHOCTh MEKTOCYJAPCTBEHHBIX OTHOIIEHUI U OTHOLIIE-
HUI Mexay (PU3NYECKUMU U I0PUIMUYECKMMU JIMAMU PA3IMUYHbIX rocygapctB. [IpaBoBbie BOPOCHI
ME3KTOCYIapPCTBEHHOTO OOIIEHUsI BXOIAT B cpepy AeHCTBUSI MEXKIyHAPOAHOIO MMyOIMYHOTO MPaBa.
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2

[TpaBoBbIE BOIPOCH OTHOLIEHUI MEX/1y (PU3MUECKIMU U I0PUINIECKUMHU JIMLAMUA OTHOCSITCS K
chepe DeUCTBUST MeHCOYHAPOOHO20 yacmHozo npasa. Cnelnguka pa3BUTHSI COBPEMEHHbBIX YaCTHO-
MIPABOBBIX OTHOIIEHHI XapaKTepU3YeTCsl MX MACIITAOHOW MHTEPHALIMOHATIM3ALIMEN 1 I100aiu3armeit
— YCTAQHOBJICHUE MTPO3PAYHOCTHU T'PaHMII, OE3BIU30BBIN BhE3/1 HA TEPPUTOPUI0 HHOCTPAHHOTO TOCyIap-
CTBa, MEXAYHAPOIHOE pasfieieHHe TPyAa, MOCTOSTHHAS MUTPAIMsI HAaceleH!sI U paOoveil CUIIbI, pOCT
YHCa «CMEIIaHHBIX» OpaKkoB, MHOCTPAHHOE YCHIHOBJIGHUE U T. [1.

B coBpeMeHHOM MUpe CYIIECTBYET OT/Ie/IbHASI COBOKYITHOCTb OTHOIIEHHI, HA3bIBAEMbIX «MEK-
AyHApOIHBIE I'PaXJAaHCKUE MMPABOOTHOIIEHU». [Ipoliecc MHTEpHAIIMOHAIM3AUKN YaCTHOITPABOBBIX
OTHOILICHUI TPUBOAUT K HEOOXOIUMOCTH MX KOMIUIEKCHOTO TIPAaBOBOTO PETYJIMPOBAHMUS, YUUTHIBAIO-
I1Iero 0COOEHHOCTH MPABOBBIX CUCTEM Pa3HBIX TOCYJApCTB.
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3

Medwcoynapooroe uacmmoe npago — 3T0 €IMHCTBEHHAsI OTPAC/b IpaBa, IpeJHa3HaueHHas 1S
IOPUANYECKON periaMeHTally TPaXJaHCKUX (B IIMPOKOM CMBIC/IE CJIOBA, T. €. [IUBWJIMCTUYECKUX,
YaCTHOIPABOBBIX ) OTHOIICHUH, BOSHUKAIOIIUX B chepe MeKIyHAPOIHOTO OOIICHHUS.
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4

MesxayHapomHOe YacTHOE TMPaBO TMPEACTABISAET COOOM CaMOCTOSITENbHYI0, KOMIUIEKCHYIO
OTpaciib Mpapa, 0OObEAUHSIONIYI0 HOPMBI MEXTYHAPOIHOTO ¥ HAIIMOHAJILHOTO TIpaBa U Peryupyro-
HIYI0 MeX/TyHapO/IHbIe IpakaHCKKe oTHoleHus. [IpeaMeT perympoBaHus MEXIyHaApOIHOTO YacT-
HOro 1npaBa — 3TO YAaCTHOIIPABOBBIC OTHOHICHHA, OTATOMICHHBIC WHOCTPAHHLIM 3JICMCHTOM. Huo-
CTpaHHbeI 9JIEMEHT MOXKCET MPOABJIATHCA B CIICAYIOIUX BapHUaHTaX:

* CyOBEKT MPABOOTHOIIEHHS] — MHOCTPAHHOE JIMIIO, MHOCTPAHel| (MHOCTPAHHBIN I'PaKIaHVH,
amatpuj, ounarpus, OexkeHell; HHOCTPAHHOE IOPUINYECKOe JIUIIO, MPEANpUATHE ¢ MHOCTPAaHHBIMU
VMHBECTHUIMSIMU, MEKAyHAPOJHOE I0PUIUYECKOE JIUIO, TPAaHCHAIIMOHAJIbHAS KOPHOpAIMs; MEX/1y-
HapOAHBIC MCKITPABUTEIbCTBEHHBIC U HETIPABUTECIILCTBEHHBIC OPraHU3allvuv; NTHOCTPAHHOC rocyaap-
CTBO);

b 06"[)€KT MMPAaBOOTHOMICHUA HAXOOUTCA 3a FpaHI/IHefI;

* IOPUIUYECKUI (PaKT, C KOTOPHIM CBSI3aHO MPABOOTHOIIEHUE, UMEET MECTO 3a I'PaHMIICH.
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5

B poccuiickoM 3aKOHOAATENBCTBE MTPABOBOM CTATYC MHOCTPAHHOI'O JIEMEHTA B I'PaKAAHCKOM
MIPaBOOTHOIIEHUU peryaupyercs pasf. VI I'paxganckoro konekca Poccuiickoit Penepauum (nanee —
'K P®). K coxanenuio, B 3TOM OIpeeSIeHUH JOBOJIBHO MHOTO MIPOOEJIOB: B KAYeCTBE MHOCTPAHHOTO
cyObeKTa He Ha3BaHbl MHOCTPAHHOE TOCYAApPCTBO M MEXKIAyHAPOIHAs OPraHM3alvsl; IPUIMUECKHIN
q)aKT, HMMEBILUI MECTO 3a Fp&HHLICfI, HE BBIJICJICH B KAY€CTBE OJHOI0 M3 BApUAHTOB MHOCTPAHHOI'O
JJIEMEHTA.
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6

Me:xayHapoHOe 4acTHOE IPaBO IMPEICTaBIseT COO0M KOMILIEKCHYIO OTpacib IpaBa U Ipa-
BoBesieHus1. HanOonee TeCHO MeXayHapoJHOE YacTHOE MPABO CBA3AHO C HALMOHAJIBHBIM YACTHBIM
(rpa)JaHCKKUM, TOPrOBBIM, CEMEWHBIM U TPYAOBBIM) IpaBoM. [Ipu 3TOM ero HOpMbl UMEIOT ABOM-
CTBEHHBII U MapaJOKCAIbHBII XapaKTep, NOCKOJIbKY MEXIyHApOAHOE YacTHOE MPaBO OYEHb TECHO
CBSI3aHO C MEXIyHapOIHbIM ITyOJTMIHBIM [TPABOM.
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7

Me:sxayHapoIHOE YacTHOE MPABO He ABASEMCS OMPACAbIO MeHCOYHAPOOH020 NYOAUUHOZO
npaea, HO X pasrpaHUYEHUE HE UMeeT aOCOMIOTHOrO XapakTepa. DTO BhI3BAHO MPEXk/E BCEro TeM,
YTO MEXYHApOAHOE YacTHOE MPaBO PEryJIMpyeT OTHOIIEHMS, BHITEKAIOIIME UIMEHHO U3 MEeXyHa-
ponHoro obiieHns. OCHOBHBIE Hauasla MEXIyHAPOAHOTO MyOIMYHOTO MpaBa (TJIaBHBIM 00pa3oM, ero
OOIIeTIpU3HAHHBIE TIPUHIMITEI 1 HOPMBI) MMEIOT HEMOCPECTBEHHOE AEHCTBHE U B MEXIyHAPOIHOM
YaCTHOM IIpaBe.
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8

Cucmema mexncoyHapoOHo020 UacmHoz20 nNpasa BKIIIOYAET OCHOBHBIE pa3/eibl, TAKUE KaK:

4 00m1ast 4acTh, OXBATHIBAIOIIAS] IMPOKUI KPYT BOMPOCOB METONOJIOIMYECKOrO 3HAUCHUs, a
MMEHHO: MTOHATHE, CUCTEMa M COfIEp)KaHKe OTPAC/IU MpaBa; €€ UCTOYHUKH, OOIIME MOHATHUS U TPUH-
el ¥ T. 1. K o0mmeit yacTu Takke OTHOCUTCSI PaCCMOTpPEHHE MPABOBOTO TMOJNOKEHUS CYOBEKTOB
IPaKIAHCKUX TIPABOOTHOIIEHUH C MHOCTPAHHBIM 3JIEMEHTOM, FOCYAapCTBa Kak 0co00ro cyObeKTa
TaKUX OTHOILEHUI;

4 0coOeHHas YacTh, COCTOSIIAS U3 CIIEAYIONNX Pa3IeioB:

— IIpaBO COOCTBEHHOCTH,

— 00s13aTeNIbCTBEHHOE MPAaBo,

— KPEUTHBIC ¥ paCUETHBIC OTHOIIICHHUS,

— 00s13aTeNbCTBA U3 PUYMHEHNS Bpera,

— aBTOPCKOE ¥ MAaTeHTHOE MPaBo,

— CeMelHoe IMpagBo,

— HACJIEZICTBEHHOE MPaBO; TPYIOBOE MPABO,

— MEXIyHApPOAHBIN I'PaKAAHCKUI POLIECC, KOTOPBIN PETYJIUPYET ClIEMaIbHbIE BOIIPOCHI CY/10-
MIPOM3BOJICTBA MO TPk JAHCKUM JIeJIaM, OCJIO)KHEHHBIM HHOCTPaHHBIM 2JIEMEHTOM; BOIIPOCHI, CBSI3aH-
HbIE C OCYILECTBJICHUEM 3alUTHI JIMYHBIX HEUMYIIECTBEHHBIX M UMYIIIECTBEHHBIX ITPAB yYaCTHUKOB
ME>KIyHAPOIHOTO IPaXAaHCKOro 000poTa,

— MEeXIyHApOJHBI KOMMEPUYECKUI apOUTpak, KOTOPBIM PeryJupyer MOpsIOK pa3perieHus
COOTBETCTBYIOIIMX KOMMEPUYECKUX CIIOPOB, BOSHUKAIOIINX MEK1y CyObeKTaMU BHEIITHEIKOHOMUYE-
CKOIH JIeSITEJIbHOCTH.

13
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2. MecTo MeKIyHAPOIHOIO
YacTHOTO MpaBa B cUCTeMe IpaBa

1

B ro6anpHOI paBoBOiA cucTeMe MeXAyHapOIHOEe YaCTHOE MPaBO 3aHMMAET 0CcO00e MECTO.
Ero ocHoBHas cnienmguKa 3aK/I04aeTcsi B TOM, YTO MEk/YHAPOIHOE YaCTHOE MPaBO — 3TO OTPaCb
HAIIMOHAJILHOTO TIpaBa, OHA M3 YaCTHOIPABOBBIX OTpAaciiell MpaBa JIIOOro rocyaapcTBa (pOCCHii-
CKO€, (PpaHIly3CKOe MEXJYHAPOAHOE YAaCTHOE ITPABO U T. 1.). OHO 6xodum 6 cucmemy HayUOHANbHOZO
uacmHoz0 npasa HapsAAYy ¢ TpaxkJaHCKUM, TOPIOBbIM, KOMMEPYECKUM, CEMEIHBIM 1 TPpy10BbIM. [ToHs-
THE «MEXAYHAPOJHOE» MMEET 3/1eChb COBCEM MHOW XapakTep, YeM B MEXIyHApOTHOM IyOJIMYHOM
[IpaBe, OHO O3HAYaeT TOJIBKO OHO: B IPaKJaHCKOM IPABOOTHOLIEHUH €CTh MHOCTPAHHbINA JIEMEHT
(1IpY 5TOM He UMeeT HUKAKOrO 3HaYeHM 1, OIMH WJIM HECKOJIbKO U KaKOW MIMEHHO BapUaHT MHOCTPAaH-
Horo sneMeHTa). OJJHaKO Mek/yHapOIHOE YaCTHOE MPaBo MpeJCTaBIseT coO0M BecbMa crieluguye-
CKYIO MOJCUCTEMY HALIMOHAJIBHOIO IpaBa OT/EJIbHBIX TOCYIapCTB.

14
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2

OcoObIil XapakTep ero HOpM BBIPAKEH B CaMOM TEPMHHE «BHYTPHUTOCYAAPCTBEHHOE MEXIY-
HapOJIHOE YacTHOe MpaBo». C mepBoro B3MIsAga 3Ta TEPMUHOJIOTUS KaxeTcs: abcypanon. He moxert
OBITH OTPAC/M MpaBa, OMHOBPEMEHHO SIBJISIONIENCS U BHYTPUTOCYJAPCTBEHHOW (HAIMOHATILHON), U
MexayHapoaHou. Ha camom fenie 311ech uieT peus 0 NpaBoBOM CUCTEME, MPeIHA3HAYEHHOW PeryJiu-
POBATb HENOCPEOCHBEHHO MEHCOYHAPOOHBIE OMHOWEHUS He20CYOAPCMBEHH020 Xapakmepa (BO3HUKa-
IOIME B YaCTHOM JKW3HM).

15



. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

3

[TapasokcanbHOCTH HOPM MEXKAYHAPOIHOI'O YAaCTHOTO IpaBa BBIPAXAETCs €lle U B TOM, UTO
O/IHUM U3 €r0 OCHOBHBIX MCTOYHUKOB HEMOCPEJCTBEHHO BBICTYNAET MEXIyHapoqHOe MyOInvHOe
[IPaBO, KOTOPOE UTPAET YPE3BbIYAIHO BaKHYIO pOJib B POPMUPOBAHNHN HALIMOHAJIBHOTO MEX IyHapO-
HOT'0 4acTHOro npasa. [IpMHATO rOBOpUTH O JBOWCTBEHHOM XapaKTe€pe HOPM U UCTOYHUKOB MEKY-
HApOJHOI'0 YaCTHOTO Ipasa. [leficTBUTENBbHO, 3TO, MOXKaTyil, EIMHCTBEHHAs OTPAC/Ib HALMOHAJIBHOTO
MpaBa, B KOTOPOW MEkIyHApOIHOE MyOIMYHOE MTPABO BHICTYMAET KaK HEMOCPEICTBEHHBIN UCTOYHUK
1 UMeeT npsmoe jiefictBue. VIMEHHO 103TOMY K MEeX/yHapOAHOMY YAaCTHOMY ITpaBy BIIOJIHE IIpUMe-
HUMO OIpeJie/IcHre «THOPU/I B IOPUCTIPYACHITUI.

16
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4

OcHoBHBIMH (OOIIMMH) TTPUHIIMIIAMU MEXyHaPOJHOTO YACTHOTO MpaBa MOXHO CUMTATh YKa-
3aHHBIE B I1. «C» cT. 38 Craryra Mexaynapoaaoro cyaa OOH «o01ye mprHITUITLL ITpaBa, CBOMCTBEH-
HbI€ TMBUJIM30BAHHBIM HAallUAM» .

17
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5

Obuue npuryunel npasa — 3To OOIIETIPU3HAHHBIE TTPABOBBIE MOCTYJIATHI, IIPHEMBI I0pHIIYe-
CKOW TEXHUKH, «IOPUIUIECKHE MAaKCHMbl», BhIpaboTaHHbIe ele opuctamu IpeBHero Puma. Ilepe-
YHUCIIUM OOIIMEe MPUHIMITB MIPaBa, HEMOCPEICTBEHHO MPHUMEHSIEMble B MEXAYHAPOIHOM YacTHOM
MpaBe: HeJlb3s Mepenarh Jpyromy OoJiblie TpaB, YeM caM MMeelllb; PUHIMITB CIIPABEJIMBOCTU U
100poii COBECTH; TPUHITUITB HE3JIOYTIOTPeOIeHH I IIPABOM M OX paHbl TPUOOPETEHHBIX paB u ap. [lox
«IIUBUJIM30BAaHHBIMH HAITUSIMI» TIOHUMAIOTCSI T€ TOCYapCTBA, YbH MTPABOBBIE CHCTEMBI OCHOBAHBI HA
peLenMpOBAHHOM PUMCKOM TIpaBe.

18



. Konnekrup ABTOPOB. <<Me’/l\’ﬂ}/H£1|')OHHO€ YaCTHOE IpaBO»

6

['maBHBIM OOIIMM MPUHITUIIOM MEKIyHAPOAHOTO YaCTHOT'O MpaBa (TaK ke KaK HAIMOHAJIBHOTO
IPakIAHCKOTO ¥ MEKIyHAPOIHOTO MYOJIMYHOTO) ABJISCTCS MPUHIIMI pacta sunt servanda (JOTOBOPBI
JOJIKHBI COOJTIONATHCS).
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7

K cneyuanvhvivn npunyunam mexrcoynapoorozo uacmmozo npaga OTHOCSTCS CIAEAYIOIIUe:

¢ asmonomusi 601U YUACMHUKOB NPABOOMHOUEHUS] — ITO OCHOBHOW CHIEIUAJIBHBIN TPHHITAIT
ME3KIyHapOJHOTO YaCTHOTO IpaBa (Kak U 00O APYroil OTpaciy HAlIMOHAILHOTO YaCTHOTO MPaBa).
ABTOHOMHSI BOJIM JIEKUT B OCHOBE BCETO YaCTHOT'O MpaBa B 1EJIOM (IIPHHIMIT CBOOO/IBI JIOTOBOPOB;
cB0OOJa MIMETh CYyOBEKTUBHBIE ITPaBa UM OTKA3aThCsl OT HUX; CBOOO/IA 0OpaIaThesi B TOCYJapCTBEH-
HbIE OpraHbl 32 UX 3alIUTON WM TepIeTh HAPYIIEHKS CBOMX IPaB);

¢ npuHYUN NPEOOCMABAEHUS ONPEOENEHHBIX PEHCUMOS: HAITMOHATILHOTO, CTeIMaIbHOro (Ipe-
(bepeHIMaTBHOTO WJIM HETaTUBHOTO), peXXUMa HarOOJIbIIIero OJIaronpusATCTBOBaHUs. HaltmoHaTbHbIN
Y CTICLIUAJIbHBIN PEKUMbI B OCHOBHOM IPEIOCTABIISIOTCS MHOCTPAHHBIM (PH3MYECKUM JIMLIAM; PEKUM
HauOOJIbIIEro OJIaroNpUATCTBOBAHUST — MHOCTPAHHBIM IOPHIMUYECKUM JIMIAM (XOTS JaHHOE TIOJIoKe-
HUE He SIBJISCTCS] MMIIEPATUBHBIM, I0PUINYECKUE JIUIA MOTYT TIOJIb30BAThCSl HAIMOHAIBHBIM PEKHU-
MOM, a (pU3UUYECKHE — PEKUMOM HAUOOJBIIIEro OJaronpusTCTBOBAHMUS);

¢ npunyun e3aumHocmuy. B MeXIyHAPOJHOM YAaCTHOM IpaBe BBIICNSIOT [BA BU/IA B3aUMHO-
CTH — MaTepUaJIbHYIO U KOJUTM3HOHHYIO. [1po6ieMbl KOJUTM3MOHHON B3aMMHOCTH (MJTA B3aMMHOCTY B
IIMPOKOM CMBICJIE CJIOBA) OTHOCSITCS K KOJUTU3MOHHOMY TIpaBy U OyIyT pacCMOTpPeHbI Hike. Marte-
pUaTbHasi B3aMMHOCTh B CBOIO OYepe/ib JICJIMTCS Ha COOCTBEHHO MaTepUasibHYI0 (ITpeloCTaBJIeHHe
MHOCTPAHHBIM JIAI[aM TOW ke CyMMbI KOHKPETHBIX TPaB U MPABOMOYMIA, KOTOPHIMU HAIIMOHAJIbHbIE
JIMIIA TIOJTB3YIOTCS B COOTBETCTBYIOIIEM MHOCTPAHHOM TOCYAAapcTBe) U (hopMasbHyIo (TperocTaBie-
HYE MHOCTPAHHbBIM JIMIIAM BCEX MTPaB U IPABOMOYMIA, BBITEKAIOIINX U3 MECTHOTO 3aKOHOATEIILCTBA).
[To o6reMy MpaBITy IPEAOCTABIISETCS IMEHHO (DOpMaJibHAsl B3AMMHOCTb, HO B OT/IENIbHBIX c(pepax —
ABTOPCKOE U M300peTaTeNIbcKOe MPaBo, N30eKaHUe IBOWHOTO HAJIOTOOOIOKEHHS — MPUHSATO MPeJIo-
CTaBJISITh MATEPHAILHYIO B3AUMHOCTb;

¢ npunyun HeOuckpuMuHayuy. [JACKpUMHUHALIMS — HapylIeHUe WM OrpaHUYeHUe 3aKOHHBIX
NPaB ¥ MHTEPECOB MHOCTPAHHBIX JIMI] HA TEPPUTOPUM KaKoro-imodo rocynapcrsa. Oomenpu3HaHHas
HOpMa MEeXyHapOJIHOTO YaCTHOI'O TpaBa BCeX roCyIapCcTB — aOCOMIOTHAS HEJOIYCTUMOCTb JTIUCKPU-
MHHAIIMK B YaCTHOITPABOBBIX OTHOIIICHUSIX;

¢ npaso Ha pemopcuu. Petopcun — npaBOMepHbIE OTBETHbIE MEpbl (OrpaHUYEHHSI) OTHOTO
rocyJapcTBa MpOTUB JIPYrOro, eClii Ha TePPUTOPUM TIOCIIETHEr0 HApYIIAIOTCs 3aKOHHbIE TpaBa 1
UHTEpeChl (PU3NIECKUX U IOPUIMIECKUX JIUIT IEPBOTO TOCYIapCTBa.
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3. CTaHoBJIeHHEe MEKAYHAPOIHOTO
YacTHOTO MpaBa KakK 0TpacJ/ii npaBa

1

[losiBneHue TepMUHA «MeHCOYHAPOOHOe uacmHoe npago» OTHocuTcs K 1834 r., korna amepu-
KaHCKHi 1opucT, WwieH BepxosHoro cyna CIIIA 1. Cropu ynorpeOus ero B cBoeM Tpyie «Kommen-
Tapuil K KOH(IMKTHOMY TpaBy». KoH(IUKTHOE, T. €. KOJUIM3UOHHOE, ITPAaBO U B HACTOsIIEe Bpemsi
B 3ala/IHBIX CTpaHaX paccMaTpUBaeTCsl Kak MeXIyHApOAHOe yacTHoe MpaBo (international private
law), 1 MaTepraibHbIE HOPMBI, PETYJIMPYIOLIUE I'PAKAAHCKO-TIPABOBbIE OTHOIIEHUSI C UHOCTPAHHBIM
3JIEMEHTOM, PACCMATPUBAIOTCS B €r0 paMKaX OYeHb OIPaHUUYEHHO.
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2

B omiume ot MexIyHapOAHOro YaCTHOTO MpaBa B 3allaHON MPAaBOBOI HAYKE BBIAEIAIOT MEX-
AyHapOJHOE TOPTrOBOE IPABO, MEKYHAPOIHOE KOMMEPYECKOE ITPABO, MEXKIYHAPOJHOE XO3AUCTBEH-
HOe MpaBo U T. 1. TakuM oOpa3oM, onpejeeHre pacCMaTpUBAeMOi PAaBOBOM JUCIUIUIMHBI CTaJIO
IIUPOKO YMOTPEOISATHCS CO BTOPOit nosioBuHBI XIX B.
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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

3

CTouT OTMETUTh, YTO pa3BUTHE NPABOBOTO PEryIMPOBAHUS IPakJIAHCKO-IIPABOBBIX OTHOILIE-
HUI C THOCTPaHHBIM 3JIEMEHTOM CTaJIO (pOPMHUPOBATHCS 32 MHOTO BEKOB JIO ITOTO.

3a4aTKy MEXAyHApPOIHOIO YACTHOI'O IpaBa HEKOTOPbIE YUEHbIE YCMATPUBAIOT YK€ B PUMCKOM
yacTHOM npage. [IpeTopsl B cBOMX pelieHusIX (popMUpOBaIM MpaBuiia, IPUMEHSBLIIMECS K OTHOLLE-
HUSIM C yYacTUEM JIML, HE SBJISBIIMXCS I'paxiaHamu Pumckonl umnepun. OfHAKO KOAAUBUOHHOE
pez2yauposarue , OCHOBA MEXKIYHAPOIHOIO YaCTHOIO MpaBa, MosiBUIOCh TOJbKO B XII-XIII BB.
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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

4

CommaTbHO-9KOHOMUYEeCKUMU TIPEANIOChITKAME STOTO TTpoIiecca CTau:

* MIOSIBJICHUE TOCYAaPCTBEHHONOIOOHBIX 00pa30BaHMii (TOPOIOB C CAMOYITPABJICHUEM U IPYTUX
aJIMUHUCTPATUBHO 00OCOOJICHHBIX TePPUTOPUATHHBIX ¢TUHHII);

* Pa3BUTHE COIMAIBHBIX, TOPTOBBIX, SKOHOMUUYECKUX U JPYTUX OOMEHOB MEXIY STUMU TOpPO-
JaMU ¥ TEPPUTOPHSIMU;

* IIpU3HAHUE MPaB MHOCTPAHIICB, OCHOBAHHBIX HA MHOCTPAHHOM IIpaBe.
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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

5

JanbHeiilee pa3BUTHE MEKAYHAPOIHOIO YaCTHOIO MpaBa 4eTKo mpocmarpusaercs B X VI B.
®pannrysckuii opuct L. [JromysieH B 3TOT ieproa 000CHOBA KOHUENUUIO AGIMOHOMUL 801U , COTJIACHO
KOTOPOH CTOPOHBI B CIIEJIKE, CBSI3aHHOW C Pa3HBIMH MPABOIMOPSIKAMH, CAMU MOTYT BBIOpaTh IpuMe-
Humoe npaso. ['omtanackue opuctsl Y. I'yoep, I1. u U. Byt pa3paboTaiiu Tak Ha3eIBaeMyI0 rOJUIaH/I-
CKYIO TEPPUTOPUAJIbHYIO JOKTPUHY, HA OCHOBE KOTOPOH MOSIBUJIACH KOHUENUUSI 02080PKU O NYONUUHOM
nopsioke, ONpaBAbIBAIOIIEH MPAaBO CYBEPEHHOI'O I'OCYAApPCTBA OIpaHUYMBATH IPUMEHEHUE HA CBOE
TEPPUTOPUN MHOCTPAHHOI'O MPaBa, HE COOTBETCTBYIOILEIO OCHOBAM OTEYECTBEHHOI'O IPABONOPSIKA.
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6

Bypoicyasnvie dokmpunvt XIX 6. XapakTepu3ylOTCss MHOTOOOpa3ueM TeUeHUH W HaTpaBJICHUIA,
Cpey KOTOPBIX HAaUOOJIBIITYIO TIOMYJISIPHOCTD TIOYYWIIA YIeHUsT HeMelIKoro oprcta CaBUHBY M UTa-
JbSIHCKOTO uruioMata ManumHu. OCHOBHOE 3HAYE€HHUE B 3TOT NEPUOJ, UMEJIH:

4 pasBHUTHE MEXAYHAPOAHO-IIPABOBOTO peryiupoBanus (B XIX B. HOSBUIMCH TIEPBbIE YHUBEP-
caJibHbIe KOHBeHIMH, HaripuMep [aprkckas kouBeHIMs «[1o oxpaHe MPOMBINIIEHHON COOCTBEHHO-
ctu» 1883 r.);

4 IPUHSATHE HAITMOHATIBHBIX MAaTePUATbHO-TIPABOBBIX HOPM, PETYIMPYIOIIUX OTHOIIICHUS MEK-
JYHApOIHOrO YacTHOIO IIPaBa.

Haubonvuwee ausanue Ha paseumue MeXIyHAPOAHOTO YaCTHOIO MpaBa B XX B. OKa3bIBaJIM CJle-
ayroiue (akTophI:

* OUIOJISIPHOCTb MHpa, Pa3Ae/IeHHOro Ha Ba MPOTUBOCTOSIIMX OPYT APYTY jarepsi (Couuam-
CTUYECKUI U KaMUTATUCTUIECKU);

* OCBOOOXK/ICHUE KOJIOHWI U TMOSIBJIEHUE TPYIITIHI pa3BUBAIOIIMXCS TOCYIApCTB;

* pa3BUTHE MPOLIECCOB PETMOHATIBHON SKOHOMUYECKOW MHTETpalliy;

* [OSIBJICHUE MHOTOUYHMCIIEHHBIX ME:KJyHAPOJHO-TTPABOBbIX KICTOYHUKOB MAaTEPUAJIbHOTO U KOJI-
JIM3UOHHOTO PEryIMpOBaHUs, IPUYEM Ha ITOT Mpolecc OOJbIIOe BIUSHUE CTATH OKa3bIBATh MEXK-
JOyHApOJIHbIE MEXITpaBUTEbCTBEHHBIE opranu3aimu: Komuccus OOH no npaBy Me:xayHapoaHOW
toproeiu (nanee — FOHCUTPAJI), Pumckuii MHCTUTYT 1O YHUPUKAIIMM YaCTHOTO TpaBa (Jiajee —
YHUIPYA), a Takke Me:X1yHapOJHbIE HEMIPABUTEICTBEHHBIE OPraHM3aluK, HarlpumMep MesxayHa-
poaHas Toprosas nanara (nanee — MTII).
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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

4. IlonsaTne U BUABI CyObEKTOB
ME:K/IYHAPOJHOI0 YaCTHOI0 npasa

[lon cy0beKTamMym MeXKJIYHAPOJHOT0O YaCTHOrO IpPaBa IMOHUMAIOTCS

YYaCTHUKU TI'PAKIAHCKO-IIPABOBbLIX HpaBOOTHOMCHHﬁ,
HMHOCTPAaHHBIM 3JICMCHTOM.

KOTOPBLIC  OCJIO)KHCHBI
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1

CyObekTamu SIBJISIIOTCS JIMIA, KOTOpble OOJaJaioT ONpeeieHHBIMK MpaBaMyd U OOSI3aHHO-
crsimu. CyObeKThl MEK/IyHAPOIHOTO YaCTHOTO TpaBa MOAPA3/IeIsIiOTCs Ha ABE IPYIIIbl — 3TO (pH3K-
YecKue JIMIIA U I0PUANIECKHE JIUIIA.
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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

2

Dusuueckue auya Kak CyoObeKThl MEXTyHAPOIHOTO YACTHOTO MTPaBa — 9TO BCE YUACTHUKHU COOT-
BETCTBYIOIIUX MTPABOOTHOIIIEHUI HE3aBUCUMO OT UX IPAKAAHCKON MPUHAJICKHOCTH, T. €. TPaKIaH-
CTBO yYaCTHMKOB 3Ha4eHUs He uMeeT. B ocHoBe kiaccudukauuy (pU3NYeCcKUX JIMLI, y4acTBYIOIIUX
B MG)K}IYHapOIIHI)IX IL‘ElCTHOHpE].BOBI)IX OTHOILIIEHUAX, JICKUT Fpa)KI[aHCKaH HpI/IHa,Z[HC)KHOCTI:. TaKI/IM
00pa3oMm, K (PU3MUYECKUM JIUIIAM OTHOCATCS:

* rpaxaade Poccuiickont depeparvu;

* rpaxaane Poccuiickoit ®epepaiivu, UMeEOIIMe JBOMHOE IPakAaHCTBO;

* UTHOCTpaHHbIE IPakIaHe, T. €. JIUIIA, He SBJIsIomuecs rpaxaaHamu Poccuiickoit ®enepanum,
HUMCEIOIIINE KOHKpCTHbI€ JOKa3aTeJIbCTBA HAJIMUU A Y HUX I‘pa)KIIaHCTBa I/IHOCTpaHHOFO FOC}/IIEIPCTBEI;

* MHOCTPAHHbBIC I'pakJaHe, UMEIOIIHe HECKOIBKO TPaKAaHCTB (OUmaTpuibl);

* Juma 0e3 rpakIaHCTBa (anmaTpupl), T. €. JIMIA, KOTOpbIe He SIBIISIOTCA TpaxkaaHamu Poccuii-
CKOﬁ q)enepauvm U HEC UMCIOT KOHerTHbIX JOKaA3aTCJIbCTB HAJITMYU A Y HUX Fpa)KIIaHCTBa I/IHOCTpaH-
HOTO TOCYJapCTBa;

* OEKeHIIpI, T. . JINIA, KOTOPbIE He ABJISIOTCS IpaxaaHamu Poccuiickoit @enepanuu 1 KOTOpbie
B CHJIy BIIOJIHE OOOCHOBAHHBIX OMACEHHIA MOTYT CTaTh KEPTBOM MPECIe0BAHMIA TIO TIPU3HAKY PACHI,
BepOI/ICHOBeIIaHI/IH, Fpa)KIIaHCTBa, HaITMOHAJIBHOCTH, HpI/IHaIIJIG)KHOCTI/I K OHpe)lCHCHHOﬁ COL[PIEUIBHOIZ
rpyMIie WK MOJUTUYECKUX YOeKISHUI, HAXOATCS BHE CTPAaHbI CBOEH IPak JAaHCKOH MPUHAIJICKHO-
CTHU U HE MOFyT HWJIN HE XEJIAIOT ITOJb30BAThCA BaL[lHTOﬁ STOfI CTpaHbI BCJICACTBHUE TAKUX OHaCGHI/Iﬁ
00, He MMesl OIPeeJICHHOTO I'pakJaHCTBA M HAXOJSICh BHE CTPaHBI CBOETO MPEKHEro OOBIYHOTO
MecTa KUTEJIbCTBA B pe3y/ibTaTe MOMOOHBIX COOBITHIA, HE MOTYT WJIM HE KeJIaloT BEPHYThCS B Hee
BCJICJICTBHE TAKUX OIACEHUI.
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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

3

FOpuouueckue auya Kak cyObEKTH MEXAyHAPOJHOIO YAaCTHOTO MPaBa — 3TO yYACTHUKH COOT-
BETCTBYIOIIMX [TPAaBOOTHOIIEHUH, 00IaJal0IIIe CTAaTyCOM I0PHIMYECKOTr0 JIUIIA, HE3aBUCUMO OT Tep-
PUTOPHATIBHOW NIPUHAJIEAKHOCTH K KOHKPETHOMY TOCYAapCTBY (T. €. POCCUMCKUE U MHOCTPAHHBIE).
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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

4

[IpaBoBoe moNOXKEHUE OPUAMYECKUX JIML[ OIpEJesseTcs HOPMaMU POCCUHCKOIO 3aKOHO-
JaTeJbCTBA U TOJIOKEHUSMHM MEXKIyHapOOHbIX JOroBOpoB. Poccuiickoe rpakiaHCKOe 3aKOHOIa-
TEJICTBO OIPENEISET, YTO JIMYHBIM 3aKOHOM IOPUAMYECKOrO JIMIA CYMTAETCS MPABO CTPaHbl, IIe
YUPEKICHO I0pUIUYecKoe JuIo. B ocHOBe KiaccuduKaluyd IOPUIAYECKUX JIMII, YYaCTBYIOIIUX B
MEkIyHapOJHBIX YaCTHOIIPABOBBIX OTHOIICHUSIX, JIEKUT UX TOCYJapCTBEHHAS! PETUCTpalivsl, B 3aBU-
CHMOCTH OT KOTOPOH I0PUINIECKHE JIUIA MOTYT OBITh OTEUECTBEHHBIMH, T. €. POCCUMCKUMU, a TAKKe
MHOCTPaHHBIMH.
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5

Boinensor cneyuguueckue opuduueckue auya B 3aBUCUMOCTH OT COUETAHUS B HUX TEX WJIM
HMHBIX OTCUCCTBCHHBLIX U MHOCTPAHHBIX 3JICMCHTOB:

4 KOMMepueCKKe OpraHu3alliK ¢ KHOCTPAHHBIMUA MHBECTUIMSIMU. Takue opraHu3aiiy co3/ia-
I0TCA 10 OTCYCCTBCHHOMY IIpaBy U HE ABJIAIOTCA MHOCTPAHHBIMU, XOTA IO CTPYKTYPE KalliuTalla, Halln-
OHAJIbHOCTU y‘lpeIIHTCJIeﬁ N HCKOTOPBIM APYI'UM JIEMEHTAaM ABJIAKOTCA MHOCTPAHHBIMMU,

4 TpaHCHAIMOHAJIbHBIE KOPHOPAIMUA. DTO COBOKYITHOCTb IOPUANYECKUX JIMI] Pa3HOU HaIMO-
HAJIbHOW TPHHAJIIE)KHOCTH, JEUCTBYIONIMX B OOLIMX MHTEPECcax W CBSI3aHHBIX MEXIy COOOM Make-
TOM aKIIUiA JPYT Apyra, JOrOBOPaMH O COBMECTHOM JEsATEIbHOCTH, YIIPaBJIeHUYECKUM KOHTPOJIEM MU
JOPYTHMHU CIIOCOOaMU;

4 KOMIIaHHMH, CO3J]ABAEMBbIe POCCHICKMMU CyOBEKTaMHU XO3MCTBOBAHKS 3a rpanurieil. Takue
OpraHM3alvy SIBJISIOTCS 1O CYTH MHOCTPAHHBIMU, HO B CHJIy POCCUICKOW HALIMOHAJIBHOCTU YUPEAU-
TeJIed TIOMUUHSIIOTCS HEKOTOPBIM TOJIOKEHUSIM POCCUICKOTO MpaBa (Harmpumep, oIIopHbie KOMITa-
HUM, KOTOPbIE CO3/AI0TCS B 30HAX JILTOTHOIO HAJIOTOOOJIOKEHUS U TIOPSAIOK UX YUPEKIACHUS U JIes-
TEJILHOCTU MMEeT MPEUMYIIECTBA).
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S. UCTOYHMKH MeXKIYHAPOJHOI0 YaCTHOI0 NpaBa

[lon wucTrouHmkoM mpaBa TMoHKMMaercss (opma BbIpaKeHUs IIpaBa,
WIA TIPaBOBOW aKT, KOTOPBII MPUHUMAETCS YIOJHOMOYEHHbIMU OpraHaMu C
cOOIOEHNEM OITpe/IENIeHHOM TPOIEyPhl B YCTAaHOBJICHHOU (hopMe.
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1

VICTOYHUKY MEsKTyHapOIHOIO YaCTHOTO IpaBa UMeIoT crierirduky. Bosbinoe 3HaueHue B 00J1a-
CTH MEX/IyHApPOIHOTO YaCTHOrO TpaBa MPHUIAETCs TEM MPABOBBIM HOPMaM M IpaBUJIaM, KOTOpbIE
MIPEyCMOTPEHBI B PA3JIMYHBIX MEXK/IyHAPOIHBIX JOrOBOPAX U COMTAICHUsX. MexayHapoqHOe JacT-
HOE TIPaBO KaK CUCTeMa HOPM XapaKTepU3yeTcsi CBoeoOpa3ueM UCTOYHUKOB ITPaBa, PEryIUpPYIONHX
00lILIeCTBEHHBIE OTHOIIIEHUS.
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2

K anemenmam ucmounuxoe MexayHapOIHOrO YaCTHOTO IPaBa OTHOCATCS:
* BHELIHAA (popMa, T. €. BbIpa)keHHE BHE COAEPKaHUsI IPAaBOBO HOPMBI;
* KOHCTPYKTUBHBII JIEMEHT, T. €. IPUJaHUe HOpPME KauecTBa IPaBOBOM HOPMBI;

* BJIaCTHasi 00ECIIeYeHHOCTh (DOPMBI BHIPAKEHHMS], T. €. CYIIECTBOBAHME IOCYIAPCTBEHHO-TIpa-
BOBBIX FAPAHTUI MPUMEHEHHS U COOMIOIEHHS TAaHHOTO HOPMAaTUBHOT'O aKTa.
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3

Xapaxmeprvie uepmul ICTOYHUKOB MEKIyHAPOLHOIO YaCTHOI'O IIpaBa:

4 pa3IMYHBIM UCTOYHUKAM B PAa3HBIX CTPaHAX MPUAAETCS Pa3IMYHOE 3HAUCHUE;

4 BOVICTBEHHBII XapaKTep UCTOYHHUKOB, T. €., BO-TIEPBIX, ICTOYHUKAMU CUUTAIOTCS MEXKIY-
HapOJIHBIE JOrOBOPHI M 0OBIYAH, BO-BTOPBIX — HOPMBI 3aKOHOJIATENILCTBA OTAEIBHBIX TOCYAAPCTB, UX
cyneOHas paKTHKa, a Takke IIPUMEHsIeMble B 9TUX rocyaapcTBax oObyau. B nepBom ciryuae rnoppa-
3yMEBAeTCs MEXKAyHApPOJHOE PEryJIMPOBAHUE, & BO BTOPOM — PErYJIMPOBAHUE BHYTPUTOCYIAPCTBEH-
Hoe. JIBOIICTBEHHOCTh MCTOYHMKOB MEXIYHAPOAHOIO YACTHOIO IpaBa HE O3HAyaeT BO3MOKHOCTU
IesieHus TIpaBa Ha JiBe yacTu. JlaHHOe 0OCTOATEIbCTBO MOATBEPKAACTCS TEM, UTO MPEIMET peryJu-
POBaHUsI B 00OMX CITydasix OfIH.
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4

Me:xayHaponHO-IIpaBoBasi HOpMa MPUMEHSIETCS] K COOTBETCTBYIOIIMM OTHOLIEHHUSIM TOJIBKO B
pe3yJbTare ee TpaHcopMalyy, T. €. IpeoOpa3oBaHKs B HOPMY BHYTPUTOCYIAPCTBEHHOTO TpaBa.
[onoGnas TpanchopMmalusl OCYIIECTBISIETCS] MOCPEACTBOM TMPOBEACHUS PATU(DUKAIM, W3IaHUS
aKTOB O IIPUMEHEHUM MEKyHAPOJHOTO JIOTOBOPA WM JPYroro akTa HallMOHAJIbHOTO 3aKOHO/ATE b-
crBa. Ho paxe mocie npoBeaeHrs TaKOM TpaHcOpMalli 3T HOPMbI COXPaHSIIOT CBOW HE3aBUCH-
MBI XapaKTep MO OTHOIIEHUIO KO BCEH CUCTEME IIPaBa TOro rocy/1apcTBa B LIETIOM.
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5

B 31011 chepe Mesx1yHapOHOE MIPABO UTPAET 3HAYUTENIBHYIO poiib. Harpumep, 60J1bInoe Komu-
YECTBO 3aKJIIOYACMBbIX MEKIYHAPOAHBIX KOHBCHHI/Iﬁ U 3HAYUTEJILHBIN O6"I)€M BOIIPOCOB, KOTOPLIC
PETYIHMPYIOTCA UMU, TIPUBEJIIM K TOMY, 4YTO Me)KILYHapOIIHI)Iﬁ AOroBOp CTajl B€AyIIUM HMCTOYHHUKOM
B OOJIBIIIOM KOJIMYECTBE 00IaCTell MeKIyHAPOIHOTO YaCTHOTO IMpaBa. Takas TeHAEHIHS 0COOeHHO
YacTo MCIOJb3YeTCs ISt 0OecreueHns] 9KOHOMUYECKOTO M Hay4YHO-TEXHUUECKOTO COTPYTHUYECTRA,
PETryJIMpOBaHuA BOIIPOCOB IMEPEBO3OK PA3JIMYHBIMU BUJAMU TPAHCIIOPTA, aBTOPCKOI'O0 U IMATEHTHOI'O
mpasa.
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6

Hcemounukamu npasogozo pezynuposariisi B MEXIyHAPOIHOM YaCTHOM IPaBe BBICTYIAIOT:

¢ MCXKIYHApPOAHLIC OOIrOBOPHI (KOHBGHL[I/II/I, AOroBOpbI W COIJIAIICHUA, O6H_[erI/I3HaHHbIC
HOPMBI ¥ ITPUHLIMITBI MEKIyHAPOIHOTO I1paBa);

* HAIMOHAJILHOE MPaBO (HAIMOHAIBHOE 3aKOHOMATENILCTBO, Cy/leOHbIEe TPELIe/ICHTH U Jpyrue
VCTOYHMKH HALMOHAJILHO-IIPABOBOIO PETYJIUPOBAHHUS);

* MEKIyHApPOIHbIE OOBIYAN.
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. Komnektus aBTOpOB. «MekIyHapOIHOE YaCTHOE IIPaBO»

6. MexayHapo/HbIe JOroBOPbI H 00bIYal KaK
HCTOYHHKH MEKIYHAPOJHOI0 YaCTHOI0 MpaBa

1

MedicoyrnapooHnwlii 002060p UMeET BaXKHOE 3HAUEHUE KaK UCTOYHUK MEXAYHAPOAHOIO YaCTHOTO
npaBa. Mexay JOroBopamu B 0OJaCTH MEXIYHApOAHOTO MyOIMYHOrO MpaBa M MEXKIyHApOIHOTO
YaCTHOTO TIpaBa eCTh CylIeCTBeHHbIe pasnuuus. Co3uareneM (CyObeKTOM) M apecaTtoM HOPM Mex-
AYHApOIHBIX COIVIAIIEHUH B MEXAYHApOAHOM IYOJIMYHOM I1paBE OJHOBPEMEHHO BBICTYNAET CaMo
rocygapcTBo. ['ocynapcTBo co3aeT HOpMbl MEKIYHApPOAHOTO IMyOJIMYHOrO MpaBa, caMoMy cebe Mx
ajipecyeT M Ha ceOs e BO3/araeT OTBETCTBEHHOCTb 3a MX HapyuieHue. HopMbl MexayHapOaHbIX
COIJIAIICHUH, PEryIUPYIOIIUX OTHOIIEHUs B cepe MyOTMYHOro MpaBa, Kak MMPaBIIO, He SBIISIOTCS
CaMOKCIIOTHUMBIMHU. OHHM aJJpecoBaHbl TOCYJAPCTBY B LIEJIOM M HE MOTYT OBITh IPMMEHEHBI B HaIlH-
OHAJILHOM IIpaBe 0e3 M3/1aHKs CHIELMAIbHOIO BHYTPUTOCYJAPCTBEHHOIO aKTa, KOHKPETU3UPYIOILErO
TaKye HOPMBI U MPUCTIOCAOIMBAIOIIETO UX IS ICHCTBUS B HALIMOHAILHOM TIPaBe.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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