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Aaexkcen Ilasaosuu Ilonos
Ilenenojgaranue B COBpEMEHHOM
0T€4e€CTBEHHOM YIrOJIOBHOM
Cy10NIPON3BO/ICTBE

IIATh pelIuK HAYYHOI0 peJaKTopa

Penunuka nepsasi — UT'PA

Hapo x takomy ciyuutbes! S 3akoHYMIT YTeHHMEe MOHOrpaduu, KOTOPYIO YATATENb JEPKUT B
pyKax, a f IITYJUPOBaJ B KAUECTBE HAYYHOI'O peJakTopa.

KHura mens ysiekia. HaBepHoe, mostomy, unrasi, s He oOpariaa BHUIMaHUs Ha TO, YTO B KOM-
Hate BKJIOUeH TesieBu3op. Koraa e, nepeBepHyB MOCIEIHUNA JIUCT, 51 HOJHSII FOJIOBY OT PYKOIMCH
Y TIPUKPbUI JIQJIOHBIO YCTaBIIME I71a3a CTApOro 4esoBeKa, TO COBEPLIEHHO OTYETIMBO YCJbIIAN C
9KpaHa: «B urpe rimaBHoe — He 1iefib, INIABHOE — Urpa». DTo Obul Tesecepran «ChIIUKU», OTHA U3
€ro MHOTOUYMCIIEHHBIX CEpUN, OKa3asiasics B aupe 22 niond 2005 r. Peub Ha 3KpaHe, eCTECTBEHHO,
IJIa O KOMITBIOTEPHBIX, BUPTYaJIbHBIX UT'PaX.

Kparkuii 1 1ocTaTouHO SIpKUii apOpu3M TYT ke HAJIOKHUIICS Ha IMTPOOJIEMBI U3 TOJIBKO YTO MPO-
yuTaHHOTO Tekcta. OOpasbl nepervienuck. Y y MeHs1 B TooBe BAPYT OTYETIMBO C(hOPMUPOBAIACh
MBICJIb, KOTOPYIO, HACKOJIBKO $I Ceii4ac OPUEHTUPYIOCh B CBOMX MBIC/IAIX U CJIOBaX, HUIJIE paHee He
BBICKa3bIBaJI, BO BCSKOM CJIy4yae, HU CBOMX, HU UY)KMX IMyOJMKaLMil TAKOTO poJa He MOMHIO.

Cenuac, xorga s ee cpopMyJIMPOBaJl, MBICIb 3Ta MPEACTABIAETCA TAKOM OYEBUIHOU, TAKON
IIPO3PAYHOM, YTO MHE CTAHOBUTCS COBEPIIEHHO HEMOHATHBIM: NIOYEMY PaHbllle OHAa He MpUILIa B
r0JIOBY MHE CAMOMY, MOUM €AMHOMBIIUIEHHUKAM MJIM MOUM YYeHHUKaM ?

Mozxet ObITh, B cHITy ee KoulyHcTBeHHOCTH ? Her! He mymaro, uto McTHHA OT TOTO, YTO ee MIeH-
TU(ULMPOBAIIN U BBICKA3aJIM, MOKET CTaTh KOLTYHCTBEHHOM.

HctnHa sta 3aK/moydaercs B cleyloleM. TeHoeHyuU, A6CMeEeHHO NPOSIBASIIOUUECS. 8 NPONAZAH-
OUCICKUX, MEOPEMUMeCcKUX U YyueOHblX MaAmepuanax, 8 mpaHcihopmayuu 20cyOapcmeeHHo20 (KoH-
CIMUMYYUOHHO20), CYOOYCMPOTICMBEHHO20 U CYOONPOU3BOOCMBEHH020 NPasa (6 KPUMUHANLHOU UX
uacmu) 8 HaNPABAEHUSAX USMEHEHUSI COBPEMEHHO20 OMEUECBEHHO20 Y2ON08HO20 CYOONPOUIBOOCHBA
éce bonvUe 0opauaIom Makyo OMpPacib 20CYOAPCMBEEHHOL OeSIMENbHOCU, KAK Y2ON08HblIL NPOUECC
6 — terribiliter dictum' — HT'PY.

Cutyauus AefcTBUTENbHO Myratoiias. Beows ona npedcmaensiem coboii He npocmo uzpy, a uzpy
uenogeueckumu cyovoamu. TIoTUEpKHEM: He MOAbKO CYObOAMU OOBUHAEMBIX, OCYHCOCHHBIX U ONPAG-
OAHHbBIX, He MONBKO CYObOAMU UHOUBUO08, NOCMPAOABUIUX O NPECMYNAEHUT, CIABWUX U He CMAag-
WUX NOMEPNesUUMY, HO U CYOLOAMU ONEPATUBHBIX YNONHOMOUEHHBIX, CAe008ameneli, NPOKYpopos,
cyoeli U MHO2UX OpY2ux A00eil, OelicmayIouUX 8 Y2on08HoM npouecce ex officio?, ebinoansouux PyHK-
UUU-3a0auit CBOUX OONNHCHOCMELL U OP2AHO8.

Hacroammii npodeccnonas, neucrByronmi ceroqds B cdepe YCII, pazgupaem npoTruBopedn-
ssmu. HanOornee Gone3HeHHBIE cpeqy HUX — 1) Mex Iy MpodhecCHOHATBHBIMU TPeOOBaHUSIMU, TIPOUC-
TEKAIOUIMMHU U3 TPAAULIMOHHOIO LIeJIeNoIaraHusl B OTEYECTBEHHOM YTOJIOBHOM IIpoLiEcCe, ¢ OTHOM

1 .
Jlam. «cTpalHo ckazarb». DKkiesnact. Auctores Ecclesiastici.

2 Jlam. «o JIOJDKHOCTH .
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CTOPOHBI, ¥ TPUBHOCUMBIMH B HETO UyKMMH TPAAUIMSIMUA U OOBIYasIMHU, K TOMY K€ MO4Yac TOJKY-
eMbIMU YMO3PHTENIbHO, 0e3 yueTa yCJIOBHIA MecTa M BPEeMEHM, B KOTOPbIX OHM PEKOMEHYIOTCS K
MIPUMEHEHUIO — C JPYTroH; 2) MEkKay TEM, YTO 3alIMCAHO B JEUCTBYIOIIEM YTOJIOBHO-IPOLIECCYATbHOM
3aKOHE, YTO 3BYYMT B €r0O TOJIKOBAHUSX M MPOIAraHANCTCKUX JIO3YHrax, C OJHOW CTOPOHBI, U AeH-
CTBUTEJIbHBIM TOJIOKEHUEM JIENl B PEaJIbHOM YTOJIOBHOM CYAONPOU3BOACTBE — C IPYrou; 3) MexIy
HACaX/1aeMO B OOIIECTBE U TOCY/IAPCTBE STUKOUN PHIHOUYHBIX OTHOIIEHUH, C OJIHOM CTOPOHBI, M KJIac-
CHYECKOU MpodheCCUOHAILHOM ITUKON PYCCKOTO CJIeIoBaTeisi, OCHOBBIBAIOIIIEICS, B YACTHOCTH, Ha
PYCCKOi1 00ImMHe U KOJUIEKTHBU3ME Hapofa (etc.), Teopueit «['ocynapcrsa IpaBabi», 1 rocynapcTa
00sI3aHHOCTEN — C APYTOM.

A. TI. ITonos nutupyer croponHuka «l'ocynapcrsa IIpasab» MBana Ilepecserosa. 1. Ilepe-
CBETOB CTPOUT CBOE TOCYAApPCTBO HA OCHOBE €BAHIeIbCKUX 3aroBeneld. Ha aTux ke 3anoseasx, ecre-
CTBEHHO C YYETOM CIel(PUKH CIEICTBEHHON paOOTHI, 3MKIUTCS THKA PYCCKOTO ClIeJOBATEIsI.

Bepnewmcsi, ogHako, K 0O0CHOBAHUIO a[IeKBATHOCTH 00pa3a UIrpbl TEHAEHIIMSM COBPEMEHHBIX
M3MEHEHUI OTeYECTBEHHOIO YrOJIOBHOTO MPOLIECCa.

Apzymenm nepewiii. 3aKOHOAATENb IPOBO3MIACKIT COCTS3ATEIbHOCTh MPUHLIUIIOM YTOJIOBHOTO
nporecca. HasBanHbIe BbIle nponazanoucmckue (3T Hanbosee HACTBIPHBI ), TEOPETUIECKUE U yIeO-
HBIE MaTepHuasIbl NOOMAAKUBAION 3AKOHOOAMeNs K AHHEKCUU COCMA3AMENbHOCbIO, KPOMe CYOeo-
HO20 pazbupamenvbcmaed, eule U npedeapumensHo20 paccae008anus . A 4to Takoe cocms3anue, Kak He
urpa? He ciydaiiHO Tam, I1ie COCTSA3aTeIbHOCTh B Y€CTH, B XOAY M TEPMUHBI «8blUZPANb NPOUECC,
«npouzpant OHbILE».

Apeymenm eémopoti. IIpyu 3TOM yrojIoBHOE CyJOIPOM3BOACTBO — 3TO HE €CTECTBEHHOE COCTSI-
3aHUE MEK/y PaBHOIIPABHBIMU UTPOKAMU WM KOMaHAAMU. §1 JEWCTBUTENIBHO YBU/IEN B YTOJIOBHOM
Mpoliecce UTPy UMEHHO KOMIbIOTepHYI0. MIyIuii CTUHY crieloBaTesb (ONepaTUBHBINA paOOTHUK,
MIPOKYPOP) MPOJIBUTAETCS K Hel Yepe3 Har pOMOsK/ICHU S IPETIITCTBUI, KOTOPbIE /17151 HETO Py MaJIH
aBTOPbI UrPbl. XOTS 3aKOHOAATENb U npoBo3miacui B 4. 4 cr. 15 VIIK P® 2001 r., uto ctopoHsbI
OOBHMHEHUSI ¥ 3aIUTH PAaBHOIIPABHBI MEPE]T CYAOM, MEK/Ly CTOPOHAMH PaBHOIPABHS HET.

Apeymenm mpemuii. JIO3yHI'H, KaK Y TIOJIO)KEHHUsI BHICOKOW CTETeHH (BHICOKOTO YpPOBHSI) OOIII-
HOCTH, B YTOJIOBHOM CYJOIPOU3BOJCTBE CaMU 1O ceOe peIko MPOBOIAATCS B KU3Hb. [[J1s1 TOro 4To0b!
OHU PEaIM30BbIBAIUCH B YTOJIOBHO-ITPOLIECCYAIbHON JESITEIbHOCTH, OHU JOJKHBI OBITh TPOBECHBI B
HOpPMax MeHee BBICOKOM CTETIeH! OOILTHOCTH, PEerIaMeHTHPYIOIIUX TOPSIOK POBEAEHHSI POIECCy-
QJIBHBIX AEUCTBHI, MpaBa U 003aHHOCTH (ITPOLIECCYANIBHBIN CTAaTYyC) COOTBETCTBYIOIIUX YYaCTHUKOB
YTOJIOBHOTO TIpOLIecca.

Apzymenm uemeepmolii. B peasibHOM, a HE BbIlyMaHHOM COBPEMEHHOM OTEYECTBEHHOM YIro-
JIOBHOM CYJIOITPOU3BOJICTBE U3 YUCIIA JIMLI, COBEPIIMBIINX MPECTYIUIEHUS], IPUBJIEKAETCS K YTOJIOB-
HOU OTBETCTBEHHOCTH €]jBa OIUH U3 JecATu. [Ipr 3TOM JajieKo He caMblil OMACHBIA MPECTYITHUK U
HE TOT, KTO COBEpIIIJI HanOoee onacHoe mpectyruienue. [IpuBiekaercss K OTBETCTBEHHOCTH, KakK
MPaBUJIO, TOT, 10 KOTO «JI0CTAJIM YKOPOUYEHHbIE Pa3IMYHBIMU OT'PAaHUYECHUSMH PYKU» MPABOOXPaHU-
TeJIbHOW crcTeMbl. Pa3Be 310 He urpa? — JleTckasi urpa B «IISITHAILIKK» |

MHe, eii-6ory, XoTeJa0ch Obl YBECTH YTOJIOBHBIH IPOIIECC OT AHAJIOTMH C UTPOM, XOTsI OBl M He
KoMMbIoTepHOW. O/IHAKO, OCTaBasICh YeCTHBIM Iepe]] CaMUM COOOM, MPU3HAIOCH, YTO CIEJIaTh ITOTO
s1 HE MOTYy.

[TpuumHs, B CBS3M C CyILIECTBOBAHUEM KOTOPBIX 1I€JIb YTOJIOBHOT'O IPOLIECCA HE IOCTUTaeTCsl 10
JEBATH COBEPIICHHBIM MPECTYIUICHUSIM U3 JAECSATH, PACCHIIIAHBI IO BCEH TEXHONIOIMUYECKOW HETIOUKe
0OIIECTBEHHOH, MHIVBUIYATbHOM U TOCYAapCTBEHHON PEaKIIMy Ha MPeCcTyIUIeHHe. YoTpeOaeHHbI
B IIpeibIAyIeit hpaze 000pOT yeasb Y20n08H020 NPOUECCA NO COBEPULEHHBIM NPECMYNAEHUSM 3BYINAT
He oueHb cTporo. OJJHaKO HAyUHBIN PeJaKTOP HE 3HAET, KaK €ro MornpaBuTh. [Ieso B ToM, 4To cKa3arb
Uensb Y2e0n06HO20 npouecca He 00CMuU2aemcs no 0egsimu U3 0ecsimi 8030YHCOEHHBIX Y2O0N08HbIX e
TOXE HE COBCEM CTpOro. [laneko He 1Mo BceM MpecTyIJIEHUSM YTOJIOBHBIE Aeja BO30Y:KAAI0TCS.
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ITUX MPOOJIEMHBIX CUTYAIIM aBTOp KHUTHU KacaeTcs, OoJiee TOro, OH UX CKpPYITyJIe3HO Ucclie-
nyer. IlpaBna, oOpa3 Urpbl Kak OPTPET COBPEMEHHOTO OTEYECTBEHHOTO YTOJIOBHOTO CYJONPOU3BO/I-
CTBa OH He MCrob3yeT. U, MokeT ObITh, MPABMIILHO Je1aeT. TOT 00pa3 — yKe pe3ybTaT BOCIpHsI-
TSl peaiiii COBPEMEHHOI'O OTEYECTBEHHOTO YTOJIOBHOIO CYIOIPOM3BOJCTBA HAYUHBIM PEJAKTOPOM.
OpHako 5 He clly4yaiiHO HavyaJl ¢ YTBEPXKIEHUs, YTO aCCOLMALMsl C KOMITBIOTEPHOUM UTPOil poauiach
Ha OCHOBE IMPOYUTAHHOUN KHUTU.

Perunka BTopas, Kacaomascs 00beKTa i mpeJMeTa pa3ropopa

Takoe BocnpuATHE CTAHOBUTCS BO3MOXKHBIM BCJIE[CTBUE XapaKTepa Tpyna, co3ganHoro A. I1.
[MonoBeim. XapakTep 100010 Tpyna crienudryeH, Ipesx/e BCero, ero o0beKToM 1 npeaMerom. Ilom-
HuTcs, pod. B. H. I'puropres (Ha HEro HEPEKO CChIIAETCS aBTOP HACTOSAIIEN KHUTHM) BO BpeMeHa
CBOEW HAay4YHOW MOJIOAOCTH, IPEJCTaBJsAs 3aepkKaHue KaK IpeIMeT OCBEIIEHUs IPEAIPUHATOrO
UM y4eOHOTO MOCOOUsl, MUCAT: «...NPEANPUHSATA MOIMBITKA KOMIUIEKCHOTO PAacCMOTPEHHMsI Tpolie-
Ayphl 3aJepXKaHus MOA03pEBAEMOro. B ommyne oT TpaIulMOHHOIO IIOAXOMAa, B OCHOBY HCCIIENIO-
BaHMS TOJIOKEH aHAJIU3 CAMOM JIeSATEJIbHOCTU OPraHOB BHYTPEHHMX €1, 4 HE €€ 3aKOHOAATEIbHOM
MOJIEJIM WJIM OTPacjeBOW MPUHAIJIEKHOCTH PETYJIUPYIOLIMX HOPM. 3aJepKaHUue paccMaTpUBaeTCs
KaK LIEJIOCTHAsi AMHAMMYECKasl CUCTeMa, KOTopasi OXBaThIBae€T BCE JIEVCTBMS, HAUMHAs C 3aXBaTa
JuIa, JOCTaBJIeHUsl B cilyxkeOHOe romenieHue, BogBopeHue ero B IBC u KoH4as paspelieHueM
BOIPOCA O MTPUMEHEHUN MEpPbl IIPECEYECHUS». 3

Penuuka TPETbA, KaCcaolaAacCsa COOTHOIICHUA TCOPUH U MIPAKTUKHU

A.TI. TTono o cBoeMy rene3ucy npakTuk. OH U BhICIIee 0PUANIECKOe 00pa30oBaHKe MOTY YHT
B crienianusrpoadHoM By3e MBJI CCCP —I'opbkosckoit Beicieit mikosne MBJI (HeiHe Husxeropon-
ckasa Akagemust MBIl P®), criernam3upoBasiieiicss Ha 60pbOe ¢ SJKOHOMUIECKUMU TTPeCTYIUICHH-
SIMHU, 1 yXke OoJiee IBYX JECATKOB JIET CITY)KUT B OpraHax BHYTPEHHHX JIeJl Ha ONIePaTUBHBIX U PYKO-
BOJSLIMX JOJKHOCTAX. KaHquoaTckyo aucceprauuio aBTop MOHOrpaduy B CBOE BpeMs 3aLU T IO
TeMe Takxke cyryoo mpakTuyeckor — «HermocpencTBeHHOe 0OHapyKeHHe MPU3HAKOB MPECTYIUICHHUS
Kak TOBOJ] K BO30YK/ICHUIO YTOJIOBHOTO Jiesa»*.

[IpoiiieHHbll 3TUM IOPUCTOM IIyTh HE MOI HE CKa3aTbCs Ha Xapakrepe MoHorpaguu. Ceou
MBICITH, yMO3akoueHus:, BbiBoabl A. I1. TlonoB He aepxut B3aneptu. OH BBIBOOUT UX Ha YJIMILY,
Ha CBUJIAHUE C PEATbHBIMU MPOOJIEMHBIMU CUTYalIMsIMU, CBEPSIET MPAKTHYHOCTh TEOPUU C CYIeOHO-
CJIEICTBEHHOM, PO3bICKHOI U ONEPAaTUBHOM MTPAKTUKO.

B monorpacgun A. I1. TTonoB HecKoIbKO pa3 cchutaeTcs Ha ere 6ojee MacCTUTOrO, YeM OH caM,
MPAKTHKA, U3 POCCHUSH O€3 BCSIKOTO IBUKEHHS CO CBOEH CTOPOHBI CTABIIETO YKPAUHIIEM, KOTOPBIN He
3a0bIBaeT O 3PABOM CMBbIC/IE U TPeObIBast HA 3aCHEKEHHBIX TEOPETUUECKUX BepiuHax, b. I'. Po3oB-
cKoro®. MHe KaxeTcsl, eCTh CXOACTBO y HUX B MOX0faX. BRICKa3aHHYIO U JIOTUYECKH (TEOPETHYECKH,
METOIOJIOTMYECKH) OOOCHOBAHHYIO MJIEI0 OHU MPOBEPSIOT Ha KOHKPETHOM KM3HEHHOW CUTYAIHH.

3 I'puropres B. H. 3anepxkanue nmogo3peBaeMoro opraHaMy BHyTpeHHUX Jen: YueGHoe nocodue. — Tamkent: TBII MBI CCCP,
1889. - C. 6.

4 [Tonos A.1I. HenocpencTseHHOE 00HapyKeHHe IPU3HAKOB IPECTYIUICHHU Kak II0BOA K BO30YKIEHUIO YTOJIOBHOTO Aena: Juc. ..
kauz. opug. Hayk. — H. Hosropon: Juc. Coset [1-052.09.01, 1999.

5 IMpencrapnsas unratemo kuury A. I1. IToroBa, He MOry He IOPEKOMEHIOBaTh €My BEbMa CBOEOOPa3HYyI0 M IyOOKYIO KHHUTY:
Po3zoBcknii b. I'. HenayuHble 3aMeTKM 0 HEKOTOPHIX HAy4YHBIX IpodiieMax yroioBHoro npouecca: dcce. — Jlyranck: PUO Jlyranckoit
Axanemun Baytpennux gein, 2004. — 600 c.
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Penunka yeTBEpTad, «<3aMevaTeJabHaI»

Kakoii e Hay4YHbIId peJaKTop MO3BOJIUT ceOe OlCHUBATh PEJAKTHPOBAHHYIO UM KHUTY U HE
chesnaTh HU OIHOTO 3ameuarusi? He craHy oTcTynarh OT oOblyasi u .

Momorpacdus A. I1. [Torosa, k Hamemy 00ITIeMy C aBTOPOM COKaJICHHIO, He JIUIIeHa TeX HEello-
CTaTKOB, KOTOpPbIe CBOWCTBEHHBI OOJBIIIMHCTBY KHUT, HANMCAHHBIX 03 OTphIBA OT MOBCEJHEBHOM
paboThl. A HaJo M OOBSCHATH, KaKasl MMOBCEIHEBHAS pad0OTa y pyKOBOIMTENSI roppaliopraHa BHYT-
pennux nen? K tomy ke roppafioprana, TeppuTopusi 0OCITyKUBaHHUSI KOTOPOTO HAXOAUTCST BOMHM3H
UYeueHckorr u coBceM psgoM ¢ KapawaeBo-Uepkecckoit pecryOnmukoid. [Ipenyaraemasi autaresio
KHUTa 1cajach HOYaMu U PeKUMU BHIXOAHBIMU THAMU. B MOHOTrpaduu UMeIoTCst OTIe/IbHbIE CTPYK-
TYpHBIE HEYETKOCTU (MOXHO ObLIO Obl TIOHATIISITHEE PACIIPEIENTUTh MaTepral), CIIy4aloTCsl TOBTOPHI.

[Ipu BocHpuATHUM OTHENBHBIX (PPArMEHTOB, OTAEJIEHHBIX OT IMPEIIECTBYIOIIEr0 M MOCIeLy-
Ioiero mpodesaMu, MHOTAA (KpaiHe peako, KOHEUHO) CO3[aeTcsl BIeUaTieHWe, YTO OHU He CBsi-
3aHBl HU C TIEPBBIM, HU cO BTOpHIM. Kak, Harpumep, BOT 3TOT ad3all U3 IJ1aBbl 8-i, MOCBAIEHHOMN
(pyHKIMAM-3a7a4aM [TPaBOOXPAHUTENIBHBIX OPTAHOB M JOJKHOCTHBIX JIMLL: «B 9TOH ke CBA3M OTMe-
THM CJIeAyiolee 0OCTOSITEIbCTBO: TIPABOOX PAHUTEIbHASI CUCTEMA CO3/IaHa /ISl pellieHus Ty OIMIHOM
337241 3alUTH OOIIECTBA OT MPECTYIUIEHUI 1 MTPaBOHAPYIIEHUI — OOPHOBI C IPECTYMHOCTHIO U IPY-
TMMH TTPABOHAPYILIEHUSIMU, CACPKUBAHUS MPECTYMHOCTH U MPABOHAPYIIIEHUI, KOHTPOJISI MPECTYI-
HOCTH U MPaBOHAPYIIEHUH U T.1. B TO e BpeMsl Kax /bl ee (PyHKIIMOHEp 03a004YeH COOCTBEHHBIMU
JenaMu, COOCTBEHHOM JKU3HBIO: IEThbMH, KSHOM, JIIOOOBHUIICH, 3apIljlaTO, OTITyCKOM | T.1. Ilerei
HAJIO BBIYUHTh, C )KEHOH KUTh, B Xy/AIINX CIIy4assx — COCYIIIECTBOBAaTh, JIOOOBHUILY CKPBIBATh, MHOT/IA
cofepKarh M T.J1. ¥ T.Il. DTH 3a00ThI HEPEJIKO BCTYMAIOT B TPOTUBOPEYHE C UMEIOITMMUCS Y UHIUBUAA
BO3MOKHOCTSIMU: (PUHAHCOBBIMU, BPEMEHHBIMU, IPYTUMU».

[epen atum ab3ariem pedb uaet o crienpdguke (PyHKIUR-3a/1a4 pa3InIHbIX OPraHOB U JAOJIK-
HOCTHBIX JIUL], BHICTYIAIOIIMX B KAY€CTBE YUaCTHUKOB YTOJIOBHOI'O MPOLIECCA, a MOC/IE HETO LIUTUPY-
eTcsi KNOEPHETHK, MUMIYIIAIA O CPEICTBAX CBS3M COIMATbHBIX OPraHU3MOB.

KoHneuHo, cBs3b Me3X/1y CYXASHUSIMHI MOXHO ObLIIO ObI CIIETIaTh ropasio Oosiee JIETKO YUTaeMOM.
OpnHako MHE XOTesoch Obl OOpaTUTh BHUMaHUE Ha APYroe, Ha CoAepkaHue MPUBEAEHHOTO CyXJe-
HUs. Benb B HeM SMOPHOH 11€7101 COBOKYITHOCTH HYKAAIOIIUXCS B O0Jiee TOAPOOHOM pacCMOTPEHUH
BOIPOCOB, KAaCAIOLIMXCS COLMATBHO-TICUXOJIOTMYECKOT0 acTieKTa MPOOIEMHON CUTYAIIUH U ee TIPeoo-
pazoBanust. [IpoGnembl cOLMaTBHO-TICUXOIOTMYECKOr aTMOC(epbl (BHEITHUX CBs3eil) (DYHKIIMOHU-
POBaHUS OpraHa M COLMAIbHO-TICUXOJIOTMYECKOro KJIMMaTa (€ro BHyTPEHHETO COCTOSIHUS).

Yto Kacaercs OTHEIbHBIX CTPYKTYPHBIX HEAOYeTOB, aymaercs, urto A. I1. Tloros cnipaButcs
C HUMHU M CIeJIaeT 3TO B XOJie JajibHeuel padoTel. Beap oHa, ckpymyne3Hast padoTa — 3TO Takas
MH(EKIMS, K KOTOPOH ropasio Jierye NpuBs3aThCs, YEM OT HEEe OTBSA3ATHCS.

N aBTop (MOBTOPHBIMM YTEHUSIMU) U HAYUHBI PEIAKTOP MBITAINCh BBUIOBUTH YKA3aHHBIX
«0mox». OIHaKO He BO BCEX CIIydasix MM 3TO yaauoch. He Bo Bcex ciydasx yaaaoch HayqHOMY peiak-
TOPY BBUIOBHUTH «OJIOX» XOTsI OBl IIyTeM yKa3aHWS aBTOPY Ha HUX, IO TOH ke MPUIHHE, TI0 KOTOPO
aBTOP WX JIOITYCTUJI.

B 37011 CBSI3M HAYYHBIN PeAAKTOP U, €CTECTBEHHO, ABTOP OBbLIIH OBl TPU3HATEIbHBI YATATEIISIM 32
moOble MOXKeJNaHWsl U 3aMEeUYaHusl B aipec MOHOTpauu, KOTOPble OHU (YMTATEH, KOJUIETH, MO/IEITb-
HUKY 110 HIKeroposicko# 1ikosie mporeccyaiucToB) COWIr Obl BO3MOXKHBIM BBICKA3aTh.

Bo3MoxHO, KTO-HHOYb U3 YUTaTeeld CUUTal Obl TIPABMIILHBIM, YTOOBI HAYUHBI PEeJaKToOp
MOXYPWJI aBTOpA 3a MPHUHATHIA UM HECKOJIBKO CBOOOIHBIA TOH. Takoro 3ameyaHusi MOXKHO OBLIO
0XMJATh OT KOTO YIOJHO, TOJIbKO HE OT 371020 HAYUYHOI'O PeJaKTopa. 3a COPOK JIET 51 HE Clieiall HU
OJIHOTO 3aMEYaHUsl B HeHAYYHOCMUcmu.asi H1 OHOMY M3 MHOTUX M pa3HbIX aBTOPOB, KOTOPbIX MHE

bc YyBCTBOM 3aBHCTH (11I04eMy He 517) s BOCIIPUHS 3aroJI0BOK, KOTOPHIH [ajl CBoeil KHUTe (s y:ke TOBOPHJI O Hel) YKpauHCKUiA
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HpI/IXOIII/IHOCb peIIaKTI/IpOBaTb B pa3HbIX KadyeCTBax: Hay‘IHOFO pyKOBOIII/ITeJIH AABIOHKTOB (aCHI/IpaH-
TOB), Haquoro KOHCYHI)TaHTa COUCKaTeEId IIOKTOpCKOfI CTECIICHU, quBCprBeKOBOFO pYKOBO)II/ITe_HH
Kadeapsl ¥ 3aMecTUTeNs HadaJIbHUKA CTIEIIMAIBHOTO By3a M0 HAy4HOH padote. Sl HUKOraa He cunTa,
YTO MTyOOKHE MBICTH 00s3aTENILHO JTOJKHBI 00IEKaThCsl B CKyUHBIE CIIOBA.

W xannuparckas aucceprauusi, U Apyrue MmyOiMuKaly aBTopa TOW KHUTU HAIlMCaHbl TOXE
J0CTaTOYHO CBOOOAHBIM cTHIIEM. Te, KTO UX 4uTajI, COrIacsTCs, YTO 9TO UM He BpeauT. bosee Toro,
nenaeT ux 0osee yoeauTeIbHBIMU.

Pemunka 3aKJII04YUTEIbHAsI, Kacaomasacsa 0e3ycJOBHOM
HOBHU3HBI IOIX0/1a, IPUMEHSIEMOr0 aBTOPOM KHUTH

W, HakoHel1, nATas peruiMKa Hay9HOTo peakTopa. MoxkeT ObITh, e ClieJOBaJIO ObITh TIEPBOM.

B npenyaraeMoii BHUIMaHMIO YMATATENs] KHUTEe OH HANIET pe3ybTaThl OOHAPYKEHUsI U UACHTHU-
ukanmu nmpoOeMHOU cuTyaru B cpepe YroJoBHOTO CYIOIPOU3BOICTBA, B COBPEMEHHON OTeve-
CTBEHHOW YTOJIOBHO-TIPOIIECCYATbHOM, U HE TOJBKO YTOJIOBHO-TIPOLIECCYATIbHOM, JINTEpAType HCcie-
JOBaHUI0 Ha MOHOTpaMueckoM ypOBHE ellle He IMojaBepraBlieiics. [leso He TOJIbKO B TOM, YTO
eIMHCTBEeHHast MOoHOTpadus Takoro riana — kaura I[1. C. Dmekunn’ «Llenm u cpeacTBa ux AOCTHKe-
HUS B COBETCKOM YTOJIOBHO-TIPOLIECCYaJIbHOM ITpaBe» HAIlMCaHa MOYTH TPETh BeKa Ha3ajl. DTa KHHUTa
HE TIPUHAJICKUT K YHCIy «OJHOAHEBOK». [lesio B ToM, uTo conepxanue uccienoBanus I1.C. Dib-
KHMH/Ia COCTaBJIsSIeT MHTEpIpeTanys (puinocoCKOro yuyeHus o LesAX U CPeICcTBaX MX TOCTHXKEHUS
MPUMEHUTENIBHO K YTOJIOBHO-TIpOLeCCyaIbHOMY TpaBy. A. I1. ITonoB ke u3ydaer u CTpOUT CUCTEMY
1eJIeTIONaralusl A1 COBpEMEHHOTO OTEYECTBEHHOTO YTOJIOBHOTO CYIONPON3BOICTBA.

VkazanHasi mpoOIeMHasi CUTYyaIMsl 3aKJII0YaeTcsl, BO-TIEPBBIX, B CEPhE3HON paccoriacoBaHHO-
CTH LIeJIeTIONIaraHusi B COBPEMEHHOM OTEUECTBEHHOM YTOJIOBHOM CY/IONIPOM3BOJICTBE M KOPPEIUPYIO-
IIUX C HUM OTPAaC/iell roCyIapCTBEHHON IeSTeIbHOCTH — aIMUHUCTPATUBHOM, OMIEPaTHBHO-PO3BICK-
HOM. BO-BTOpBIX, B HEIOCTATOUHO CTPOTOM ONPEJIENICHUH COAEPKAHUSI IIEMEHTOB LIeJIeTIoIaraHus B
YTOJIOBHOM IIPOIIECCE M TAKOM K€ TOJXO/E K YCTAHOBJICHUIO HePAPXUU MEKLy HUMHU.

PaccornacoBaHHOCTb conepkaresibHasi HAUMHAETCSI C OTCYTCTBUSI TEPMUHOJIOTMYECKON Hayd-
HOH CTPOTOCTH KaK B TEOPETUYECKON U yUeOHOM JIUTEepaType, TaK M B 3aKOHOIATEIbHBIX TEKCTaX.

HymaeTtcs, eciii Ob1 MOHOT pachuu, TOTOOHBIE TOM, KOTOpast MpejiaraeTcs YNTaTeno, ObUIA pac-
MpOCTpaHeHbI ¥ ObUTH BOCTpeOOBaHbI 3aKkoHOAaTeseM, aeiicTyomuii YITK P® umen Ob1 coBcem apy-
rOl BUJ, YeM TOT, KOTOPBII OH UMEeT cervac, a BOT JIOTOJIHEHUI U U3MEHEHUN K HEMY MpeJiaraaoch
U JJake TPUHUMAIIOCh ObI TOpa3/i0 MEHBIIIE.

Hayunwiii peoakmop
Bacayoicennwiii dessmenw Hayku Poccuu npogh. B. Tomun
H. Hoszopoo

(B IPOILIOM — COBETCKHI1) aBTOp — «HeHayuHble 3aMeTKH 0 HEKOTOPHIX HAYYHBIX NP0GJIeMaX YyroJOBHOIO MPOIeccar»
" 3mpkman I1. C. Lem u CpelcTBa UX JOCTHKEHUSI B COBETCKOM YrOJIOBHO-IIpoLieccyaisHoM npase. — JI.: Uzp. JII'Y, 1976. —
143 c.
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BBenenne

B 2002 r. B Poccun Obuno 3aperucrpupoBaHo 2526,3 Thic. mnpectymieHuit; B 2003 —
2756,4 Teic.® He BHYIIAIOT ONTUMHU3MA ITOKA3aTE M, CBUJIETENILCTBYIOIINE 00 OTTOPXKEHUHU Ha BXO/IaX
B CHCTEMY YTOJIOBHOTO CY/IONPOU3BOJICTBA, B OCOOEHHOCTH B JIE)KYPHBIX YaCTSIX MUJIUIIUH, CUTHAJIOB
0 MpecTyIUIeHus1X. TakuM 00pa3oM, UTaK BBICOKUI YPOBEHb JIATEHTHOM MIPECTYITHOCTH CYIIECTBEHHO
BO3pAcTaeT 3a CUeT YKPBITUS MPECTYIUIEHUI OT peructpaimu u ydera. Llugpsl, xapaktepusyioriye
BO3MeEIlleHHe Bpea JIMIaM, MOCTPaAaBIIMM OT MPECTYMHbIX MOCATaTeIbCTB, YPE3BBIYANHO HUBKH.
[Mokupyromye faHHbIE CTATUCTUKY U COLMOJIOTMUYECKUX UCCIIEJOBAHUIA 110 9TUM MTOKA3aTeIsIM IaBHO
y’ke HUKOro He MOKupyIoT. [IpuBbIkIIH.

[TocrostHHBIN, HAUMHAS CO BTOPOU MOJIOBUHBI 80-X rOA0B, pOCT MpecTynHOCTH B Poccuu 3actas-
JISIeT MOAYMaTh O CaMOOTUETe MPABOOXPAHUTENILHBIX OPTaHOB M CYJOB, O TOM, UTO HE BCE JIAJHO He
TOJILKO B JJATCKOM, HO U B HallleM HE KOPOJIEBCTBE.

MBbI HOHMMAaeM, 4TO YTOJIOBHOE CYIOITPOU3BOICTBO B OIMHOYECTBE, O€3 COI03HUKOB, HE B COCTO-
SIHUM C/IeNIaTh MUP COBEPIIEHHBIM, U30aBUTD €r0 OT HECIIPABEIJIMBOCTH, CIIAIUTh C MHOrooOpasuem
npectynHocTd. OHO U CIIOPBI FOCYIAPCTBA CO CBOMMM I'pakJaHaMU (MMEETCS Beb M TAKOM B3IV HA
PoJib ¥ (PYHKIIMU YTOJIOBHOTO CYIOMPOU3BOACTBA) €3 COI03HUKOB YCHEITHO Pa3pelIuTh He CyMeeT.

Tem He MeHee, ITHX lieJieil, CHOCHBIX Pe3YJbTaTOB MO MX JIOCTHKEHUIO HEBO3MOXKHO JIOCTUYb
1 0e3 YroJIOBHOTO CY/IONTPOM3BOJICTBA.

MbI MoHMMaeM Takke, 4TO HeHayiexamumM oopasom opranuzoBaHHoe YCII camo mo cebe
MOKET CTaTh MPOAYLIEHTOM OCOOBIX BUAOB MpecTynHOCTH. Kak mpakTuyeckuM pabOTHUKaM HaM 3Ta
OIACHOCTh OCOOEHHO sICHA. DT 0cOObIe BUIIBI IPECTYITHOCTU (KOPPYIILIHS, HAIIPUMEP, «OeJIOBOPOT-
HUYKOBAas» MPECTYITHOCTh) TP OJIArONPUATHBIX JIJII HUX YCJIOBUSIX CPACTAIOTCS C APYTUMHU BUIAMU
MPECTYNHOCTH, CTAHOBSICh HEOTHEMJIEMOI COCTABHOW YaCThIO TAKOTO 0COO0Tr0, MOKHO CKa3aTh, KOM-
IJIEKCHOTO BUJA MPECTYMHOCTU, KaK OpraHM30BaHHAS.

MBbl TOJDKHBI TaK)KEe CKa3aTh: KTO He OOPeTcs ¢ OPraHu30BaHHOI NMPECTYIMHOCTbIO, CO
BCSIKOIl MPECTYNHOCTHLIO, TOMY NPHU/IeTCs BoeBaTh ¢ TeppopusmoM. C cepeaunsl 80-X ronos
dopmymupoBka «60pb0a ¢ MPECTYIMHOCTHIO» B KAYECTBE XapaKTEPUCTUKH 3a/1a4M YTOJIOBHOTO CYJIO-
MPOM3BOJICTBA CTaJla McUe3aTh U3 CIEUAIbHON JUTepaTypbl. KTo 3aMeHsT ee Ha CTBIIIMBBIA KOH-
MponsL NPecmynHOCHU, KTO HAUMHAJ TOBOPUTD 0 pa3peuieHui Chopos Mexay TOCyAapcTBOM U ITPaBO-
Hapymmtenem. Ecnu U. B. MuxaidioBckuil npejjiarai «He BMEIIUBaTh B 00pbOY C MPECTYITHOCTHIO»
TOJIBKO CY[I, TO U3 CETOMHSIITHUX BbICKA3bIBAHUI, HEPEIKO MOKHO CEJaTh BBIBO/, UTO U BCE YTOJIOB-
HOE CYJIOIPOM3BOJCTBO STUM JEJIOM He JOJIKHO 3aHUMAThCSI.

Yem xe 0HO JOKHO 3aHUMarbesA? K moctmkeHuio kakou nenu crpemutbes? Kakue 3agaumn
pewars? Hapsity ¢ 3TUM, KTO JOIKEH KOHCTPYUPOBATh U (pOPMYIUPOBATH ITH LIEJIH U 334a4n?

Hawm npencrasinsercs, 4To 3HaUMTeIbHAS YaCTh HETATUBHBIX MOCIEACTBUM 1 pakTuku Y CI1
MOPOXKJEHA HEYETKUM, TMOAYacC MyTaHbIM, 4 MHOTAA M MCKAKEHHBIM MPEACTaBJICHUEM O TOM, IS
pelleHrs] KaKuX 3a/1a4 Co3/laHa Takasi OTpacib FOCYJapCTBEHHOM IATEIbHOCTH, KaK YTOJIOBHOE CYJI0-
MPOU3BOACTBO. [J1s1 JOCTHKEHM S KaKOM LIEJIU BEIETCs TPOM3BOCTBO 110 KAKIOMY YTOJIOBHOMY 1€ty ?

[Tpu 3TOM HeusBecTHO, uTO omacHee. IlyTaHulla, HaMepeHHO BHOCHMAsl B CUCTEMY YTOJIOB-
HOT'O CYJIOITPOM3BOJICTBA HAMEPEHHO — 3aMHTEPECOBAHHBIMU CYObEKTAMU WIIM PACIPOCTPAHUBIIUIACS
aunetanTu3M. HaydHblil, HauanbHUYUH, UCTIOTHUTENCKU.

7Kenanue OTBETUTDb Ha 3TU BOIPOCH U pa300paThCsl C CUCTEMOM Lie/IeNoNaraHusi B yroJIOBHOM
CYHOIPOU3BOJICTBE BOOOIIE U B COBPEMEHHOM OTEYEeCTBEHHOM, B YACTHOCTU U OCOOEHHOCTH, OCYIIe-
CTBUTb TEJICOJOrMUYECKHI aHAINU3 COCTOSTHUS U TeHJEHIIUI Pa3BUTHsI COBPEMEHHOTO OT€YECTBEHHOTO
YTOJIOBHOTO CYIOIPOU3BOJICTBA U MOPOJIMIIO BHIOOP OOBEKTA HAIIEr0 BHUMAHHMSI.

8 Cocrosnne npectynHoctd B Poccun 3a 2002-2004 rr. — M.: TUL] MBJI P®, 2005.
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[Tpu 5TOM BakHO YTOYHHUTD, YTO TPH UCIIOIB30BAHUM TEPMUHOB «IPOOIEMHAs CUTYAIUS» U
«1po0sieMa» Mbl UCTIONB3yeM TEPMHUHOJIOTHIO U TIOHSATUIHBIN anmapar TakKUX OTpaciei 3HaHUM, Kak
CUCMEMHDBIIL NOOX00 Y CUCIEeMHbILI AHATIN3.

Jl1s1 Hauana — COBCEM MPOCTO: MO/ nPOOAEMHON cumyayueli B Halllell MOHOTpary IOHUMAETCs
COCMOSIHUE CUCTNEMbL, HYHCOAIOULEECS, 8 NPEOOPAZ08AHULL .

Jpyroil ynotpeOGneHHbIN B MOA3ArojOBKE TEPMUH — npoonema. JJiss HaC — 3TO OCO3HAHHASL Y
chopMypoBaHHas rpodiaeMHas cutyarms. Oco3HaHUe BKIIIOYAaeT B ceOsl orrcaHue MmpoOIeMHON
CUTYallUM W TeX €€ CBOWCTB, KOTOpbIE MOPOXAAIOT HEOOXOAMMOCTh B MPEOOPA30BAHUU CHCTEMBI.
CrenmanucTsl B 00JIaCTH CUCTEMHOTO aHAJIM3a TOJIaraioT, YTO «IepBOHAYaIbHAsE (DOPMYJIMPOBKA —
JIMIIb OYeHb MPUOIM3UTEIHHBIA HAMEK Ha TO, KaKOW MIMEHHO JOJKHA ObITh JEWCTBUTENILHO padoyvast
dopmymupoBka npodiembl. Ha camom paerne, — yTBepKAaioT OHU, — JI0Oast UCXOAHAs1 (POPMYIMPOBKA
MpOOJIEMBI SIBJISIETCS JIMIIb «HYJEBBIM MPHOMKEHHEM» . DTU e aBTOpbl yTBepXkaaloT: «CucreM-
HOE HCCIIeJOBAaHUE BCSIKOM MPOOJIeMbl HAUMHACTCS C PACIIUPEHHUs ee 10 MPOOIeMaTHKH, TO €CTh JI0
HAaXOKJICHUsI CUCTEMBI TIPOOJIeM, CYIIIECTBEHHO CBSI3aHHBIX C UCCIIElyeMOi, Oe3 yueTa KOTOPhIX OHa
HE MOeT OBITh perieHax». ' Ham nqymaeTcst, 4To U3MIIHSISA KaTerOPUYHOCTh IPUBEACHHBIX CYXKICHUI
OOBbsICHSIETCS CrIeIMaIn3aliell aBTOpPOB M MX OCHOBHOW aynutopueil. U Te u apyrue — cucTeMHble
AHAIMTUKH, UCTIOTHUTEIH 3aKa3HbIX PadOT MO CUCTEMHOMY aHam3y. OHM UCXOIAT U3 CYIIeCTBOBA-
HUS (PUTYpPHI 3aKa34UMKa. A 3aKa34uMK, Kak MPaBUio, TpedyeT K cede phIHOYHOTO OTHOLIEHUSI.

[TpuBeneHHble OIEHKU UCXOTHBIX (POPMYIMPOBOK MPOOIEM MOTYT OBITh OOYCITIOBJICHB U TEM
TEOPETUYECKN HEOKMIAHHBIM JIIs1 HAC OOCTOSITETIbCTBOM, UTO IIUTUPYEMble HAMHU aBTOPHI HE BblJle-
JISIIOT TIOHSITUSL NPOONEMHAs CUMYyayusi, ¥ UX OleHKa (POPMYJIMPOBKU MPOOIEMbl 3aKa3YUKOM, IO
CYIIECTBY, TIPECTABIsIET COOOU OIEHKY MPEACTABICHHON NOCACOHUM MENCEEOOMCMBEHHOU 3A516KU
Ha paspeuterue UMEHHO NPOONEMHOLE CUMYAYUL .

[No Haremy MHEHMIO, aOCOMIOTU3AIMS U KATETOPUYHOCTh 3TUX CYKICHUH HYXKJaeTcs B HEKO-
TOPOM CMSTYeHUH. MBI Obl CKa3aJI1 TaK: KOT/Ia pedb UAET 00 CCIASAOBAHUY TUCCEPTAIIMOHHOM, TIIE —
T10 OIPE/IEIEHUIO — BCE JOJIKEH JIeaTh OIMH YEJIOBEK, OUH UHIUBUyaJIbHbIA UCCIIEI0BATE b, HEKO-
TOpPBIE UCXOIHBIE (DOPMYJIMPOBKH MPOOTIEMBI MOTYT OBITh JOCTATOYHO MOJTHBIMH, MTPOOIeMa B TAKUX
CIyJasiX MOKET BKJIIOYaTh B ceOsl M YaCTHMYHO, a MHOTIA U TIOJHO, pa3pab0TaHHYIO U J0CTATOYHO
padoTaIIyI0 CUCTEMY MPOOIEMATUKH.

Korga ¢pyHkumm ucronHuteneil pasieseHbl, BIOMHE MPUTOgHA ISl PUMEHEHUs TO3UIHS,
n3noxeHHas B. B. MbUIBHUKOM U €ro COaBTOpPaMH.

B Hamiem oco3HaHMM O HAJIWYMM HACYIIHOW HEOOXOAMMOCTH B MPeoOpa3OBaHUM CHCTEMbI
COBPEMEHHOI'0 0Te4eCTBEHHOI'0 YrOJIOBHOIO CyJONPON3BOACTBA CBUJETENILCTBYET psAJ (pak-
TopoB. Cpean HUX, B MEPBYI0 ouepelb, HEI(PPHEKTUBHOCTb, HEHAJE)KHOCTh M HECIPaBEJIUBOCTD
COBPEMEHHOT0 OTEYECTBEHHOT'O YTOJIOBHOTO CYIOCYIOITPOM3BOACTRA 1.

Vkazanue Ha «mpu HE» omeuecmeenHo20 y20108H020 cyy0onpou3eo0cmea BOBCE HE O3HAYAET,
T10 HallleMy MHEHHUIO, YTO B OTHOILIEHUH 3aI1aJHOEBPOIENCKOr0 M aMepUKaHCKOTO Cy/I0IPOU3BOICTBA
3TU «HE» JIOJKHBI ObITh NTpeoOpa3oBaHsl B «mpu /JA». JloBofbI, MOOYXKJAIOIINE HAC CAEIATh TaKylo
OrOBOPKY — B JAJIbHEMIIIEM TEKCTE.

OnHOM U3 OCHOBHBIX MPUYUH HATMYMS B OTEYECTBEHHOM YTOJIOBHOM CYIOTPOU3BOJCTBE 1PO-
onemnoti cumyauuu «tpex HE» sBnsiercs, Ha Hal B3I, HEpPa3paOOTaHHOCTh B €r0 TEOPHU NPo-
Onemwl Lenenonaranysi. OT 3TOro HepeaKasi pacCorIaCOBaHHOCTb U AUC(PYHKIMOHAIBHOCTD CTAAUN

° Mbutbhuk B. B., Tutapenko B. I1., Bonounenko B. A. HccienoBaHue cucteM yrnpapieHus:: YueGHoe nocodue st By30B. — 2-¢
u3., nepe-pad. u gomn. M.: Akagemudeckuii ITpoekt; ExarepunOypr: denoBas kuura, 2003. — C. 147.

10 N pmpamK B. B., Turapenxo b. I1., Bonounenko B. A. Yka3s. cou. — C. 147.

' Cwm.: Tomun B. T. Ocrtpsle yIibl YTOJIOBHOTO cypornpousBoacTtsa. — M.: Opua. nuteparypa, 1981. — C. 4-5; Tomun B. T.,
IMoasaxos M. I1., IToros A. I1. Ouepku Teopun 3¢pheKTUBHOTO YroyoBHoro mporecca. — [laturopck, 2003. — 164 c.; Tomun B. T.,

ITonos A. II. D¢ deKTrBHOE YrooBHOE CyIoNpon3BoAcTBO. — ITsaturopek, 2003. — 114 c.
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YTOJIOBHOTO Tporiecca M (pyHKIMI-3a7a4 TOCYAaPCTBEHHBIX OPraHOB U JIOJKHOCTHBIX JIMII, B HEM
yUYaCTBYIOIIUX.

CoOCTBEHHO, TO OOCTOSATENTLCTBO, YTO MBI HE TOJILKO MMEEM BO3MOKHOCTh YKa3aTh HA HAJTMYHUE
poOJIEMHOW CUTYalluH, HO U JIaTh el a)OpUCTUYHOE Ha3BaHUE, JOIKHO, BUAMMO, CBUAETEIbCTBO-
BaTh O TOM, YTO OCMBICJICHVE HAJTMIHOM, CYIIECTBYIOIIEH MPOOJIEMHOM CUTYyaIIMA HAYaJIOCh.

KoneuHo, B 11e/1o0M pa3pabOTaHHOCTh MPOOJIeMBbI 11eJIeNoJaranis B MPaBOBbIX HAyKaX KpH-
MUHAJIBHOTO [TUKJIa HU3Kasl, HeAOCTaTOuHAas 7151 (POPMUPOBAHUS 1IETIOCTHON CUCTEMBI 3aKOHO/IATE b~
CTBA M JETEPMHHAIIMY CIIPABEIMBOM, 3(P(PEKTUBHON 1 HAJEKHOM, KU3HECTIOCOOHON CUCTEMBI YTO-
JIOBHOTO IpoLecca.

Peub uaer He 0 TeopuM WM KOHLIETIIMH HEJIeTIONaraHusl: ee B COBPEMEHHON OTe4eCTBEHHOM
YTOJIOBHO-TIPOLIECCYaTbHOM HayKe IPOCTO HEeT. MBI [M0Ka rOBOPHUM JIMIIb O ITpoOIeMe LieJenoIaraHust
KaKk HeOOXOIMMOM YCJIOBUM pa3pabOTKH €ro TeOpuH WK KoHuenuuu. He Toibko Teopus, HO yxe U
npobieMa-pa3padoTka He JOJKHA OrPaHUYMBAThCS YKa3aHHUEeM Ha HaO0Op TEPMHUHOB U CHAOXeHHeM
UX AePUHULMAMU. DTO ONUCAHUE COOEPHCAHUS. CUCTEMBI.

3ajaveil KOHCTPYHPOBAHUSI MPOOIEMBI SIBJISETCS] M YCTAHOBJIEHHE COOTHOIIIEHU MEXILy dJie-
MEHTaMH CHUCTEMBI 1IeJIeTIONaraHus Py PACCMOTPEHNH UX B peasiisiX )KHUBOTO YTOJIOBHOTO TpoIiecca.
370, Ha HAIll B3JISA], CTPYKTYpA LeJlernoiaraHusi B yrOJIOBHOM IpoIiecce.

Ecnmu ke roBopuTh O 1eisix paGoThl, TO Mbl TIOCTABWIM TEpef COOOM OCMBICIEHUE Teope-
THKO-METOJOJIOTMYECKUX U TIPAKTUKO-TTPUKJIAJHBIX, YTOJIOBHO-TTPOIIECCYATbHBIX U 3aKOHO/IATEIbHBIX
aCTeKTOB IIeJIeNoylaraHusl B YrOJIOBHOM Tiporiecce. Mbl IOCTaBUJIM Tiepes; cOOO0i 3a/1auy Ha OCHOBE
MMEIOLIErOCs] U BHOBb TOMYYEHHOTO 3HAHUsI OCYHIECTBUTH pa3pabOTKy, CTPYKTYpHU3alHUI0 U 000C-
HOBAHUE CHUCTEMBI LIeJIeTIONIaraHusi B YTOJIOBHOM CY/IOTIPOM3BOJICTBE (€€ JIEMEHTOB — LieJie, 3a/1a4,
(byHKIIMI ¥ MX B3aMMOOTHOIIIEHUI MEKIY COOO0M (CTPYKTYpPbl) KaK HEOOXOIMMOTO YCIIOBHSI ONITUMHU-
3aI[1 OTEYECTBEHHOTO YTOJIOBHOTO CYIONPOU3BOJICTBA).

1. Ham xoTenoch CKOHCTpYHpOBaTh, ChOpMYIMpPOBaTh U 0OOCHOBATH KOHIIETIIUIO LieJeroara-
HUSI B COBPEMEHHOM OTE€YECTBEHHOM YTOJIOBHOM CYAOIPOU3-BOJICTBE, IIPH 3TOM BBISIBUTH, OIUCATD,
CTPYKTYpPHPOBaTh U OLEHUTD Y- U AUC(YHKIIMOHATbHbIE B3aMMOCBS3H (B3aMMOOTHOIIICHUS) U B3a-
MMOJICVICTBUSI B CHCTEME M JIEMEHTAaX IleJIeNojlaraHisl B COBPEMEHHOM OT€YECTBEHHOM YTOJIOBHOM
CYHOIPOU3BOJICTBE.

2. VI3HavyanpHO 1esTh YTOJIOBHOTO MPOIiecca HAMU TIOHUMAETCS KaK jKeJlaeMblid pe3yJIbTarT, s
JOCTHKEHHSI KOTOPOTO BEAETCs MPOM3BOACTBO MO KaXIOMY YTOJOBHOMY ey, a 3a/1aud YToJIOB-
HOT'O Cy/IOITPOM3BOJICTBA — (DYHKIIMH TAKOUM OTPACIIH FOCYAaPCTBEHHOM JIETEIbHOCTH, KaK YTOJIOBHOE
CyHAOTPOU3BOACTBO. [10M10XKUTETbHBINA WM OTPUIIATEIIbHBIA PE3y/IbTaT B PEIICHUH TUX 3a/1a4 00y-
CJIOBJIEH COBOKYITHOCTBIO PE3y/IbTAaTOB, JOCTUIAEMbIX IO OT/IEJIBHBIM YTOJIOBHBIM JIEJIaM.

3. HeoO6xomumo OBLTO Takke pa3o0paThesi ¢ COOTHOIIEHHEM HEOTHO3HAYHO TOJIKYEMBIX B 3aKO-
HOJATEJIbCTBE M CHEIMAJIbHON JIuTeparype MOMMEHOBAHHBIX B M. 3 U 4 MOHSITUH, BBISIBUTH Y-
U TUC(YHKIMOHAIBHOCTb B COOTHOIICHUSIX JOKTPUHAIBHBIX CUCTEM M JIEMEHTOB LieJIeToIaraHus,
CKOHCTPYUPOBAaHHBIX B HayKaxX KPUMHHAJIBHOTO IMKJIA (YTOJIOBHOTO IPOIIECca, YTOJIOBHOTO MpaBa,
YTOJIOBHOM MOJUTHKH, KPUMHUHOJIOTHH, KPUMUHAMCTUKH, CYJOYCTPOWCTBA) M UX COOTHOIIEHHE C
CUCTEMOU U 3JIEMEHTaMH LIeJIeTIONaraHrsi B COBPEMEHHOM OTE€UYECTBEHHOM YTOJIOBHOM CYIOMPOU3-
BOJICTBE.

4. BoIssBUTD, ONKCATh M MPOAHAIM3UPOBATH Y- U JUC(PYHKIMOHATBHOCTA B COOTHOIICHUSIX
CHCTEM M 3JIEMEHTOB LIeJIeTIOIaraHusl, IIPOBE/ICHHBIX B COOTBETCTBYIIIMX CUCTEMAX 3aKOHOJATEIIbCTBA
KPUMHMHAIBHOTO LIMKJIa ¥ KOHCTUTYIIIOHHOM TIpaBe.

5. OcyIIecTBUTh CPAaBHUTEIILHO-TIPABOBOE MCCIIEIOBAHKE TIeJIeTIONaraHusl B Ha3BaHHBIX ( B 1.
6) oTpaciax HayKu U (B 1. 7) oTpaciisix 3akoHozaatesbeTBa rocynapers CHI™ (ctpan nmoctcoBeTckoro
IIPOCTPAHCTBA).

6. BeIsIBUTD 271€MEHTHI COAepKaHM s TieJIenoaraHusi, HEOOOCHOBAaHHO UJIA HEIOCTATOUHO 000C-
HOBaHHO BKJIIOYaeMbI€ B II€JIb YTOJIOBHOTO MPOIIECCa, HEMOCPEICTBEHHBIE 3a/1aul CTaid, Apyrue
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TIO/IBEPrHYTHIE aHAIN3Y OOBEKTHI 1 000CHOBATh HEOOXOAUMOCTD WJIM OTCYTCTBUE TAKOBOM, XapakTep
U CTeTeHb UX KOPPEKIIMH.

7. CoorBerctBre (DyHKIMIA-33]a4 T'OCYIAPCTBEHHBIX OPraHOB M JOJDKHOCTHBIX JIMI[ YTrO-
JIOBHO-TTPOIIECCYAIbHBIM (DYHKIIMSIM, KOTOpPbIE Ha HUX BO3JIAraloTcs, MPOaHAIN3UPOBATh, HE SIBJIS-
I0TCSI JTU HEKoTopbie 3a00Thl'?; Bo3nmaraembie Ha YCII U ero y4yacTHMKOB B COBPEMEHHOM OTeue-
CTBEHHOM BapHaHTe YTOJIOBHOT'O MPOIIECCa, N3UIIHUMHU; pa3padoTaTh v MPEAJIOKUTh palliOHaIbHbIE
KOMITPOMFCCHI [JTs1 pa3pelieHus 0OHapyKUBAIOIIUXCS B CBS3H C STUM MPOTUBOPEUUI MEXIY M3ITH-
IeCTBaMH (MJIM OTCYTCTBHEM TAKOBBIX) MPOIIECCYabHONU (POPMBI YTOJIOBHOTO CYJOMPOU3BOICTBA,
MpaB WK 00s3aHHOCTEN YYaCTHUKOB YTOJIOBHOTO IPOIIECCa U LIEJIbI0 YTOJIOBHOTO MPOIIecca.

8. OcymiecTBUTH yryOJIeHHOE MCCTIeJOBaHME HAPABJICHUIA U MPOLIETYP ONTUMH3AINN JOCY-
neOHOro MTPON3BO/ICTRA.

9. Coznatpb rpadudeckoe OTOOpaKeHHUs COlepKaHUsI U CTPYKTYPBI LIEJIeTIONaraHust B YTOJIOB-
HOM CYZIOITPOM3BOJICTBE — JIEPEBO 1IeJIel B YTOJIOBHOM ITPOIIEeCcCe.

10. INonbITaThCs COTACOBATh TEPMHUHOJIOTHIO LEJIETIONAraHusI B Pa3IMYHbIX OTPACIAX IMpaBa v
HayKaxX KPUMHHAIBHOTO IUKJIA.

Oco60 xoTenock Obl OTMETUTh, YTO COBPEMEHHOE OTEUECTBEHHOE YTOJIOBHOE CYJOMPOU3BO/-
CTBO, PAaCCMaTPUBAETCSl HAMHM, B OTJIMYKE OT TPAJUIIMOHHOTO MOJX0/a, He KaK MeabHast 3aKOHOIa-
TeJIbHAsi MOJIeJIb, HE KaK COBOKYITHOCTb ITPABOBBIX HOPM, a Kak (DeHOMEH peasbHOU KM3HU B Ofpe-
JeIEHHBIX YCIIOBUSIX MECTa M BpEMEHH, KaK CUCTEMA JeSITENIbHOCTH €T0 YYaCTHUKOB C OCHOBHBIMHU €€
nerepMuHaHTaMu. Cpeayl STUX JeTepMUHAHT, KOHEYHO K€, YTOJIOBHOE MPaBO, HO JaJIeKO HE TOJBKO
OHO OJIHO.

HeJIeHOJIaI‘aHI/Ie B COBPEME€HHOM OT€YCCTBCHHOM YroJiOBHOM
npomecce Kak crnocod ero ONITUMM3 AN CyllI€e U JOJNKHOE

Pabouas runoresa — 310 emie He runoresa. Mim — yxe He runoresa. [Ipy BTopoit O3UIMN —
9TO MHCTPYMEHTapuil uccienoBanus. HaBepHoe, Hao ckas3arh OOJIbIIe: TO MHCTPYMEHTApUI Ucclie-
J0BateJsl, BHIABUHYBIIETO U MPOBEPSIONIETO ONpeeIeHHY0 pabouyIo TUTIOTE3Y.

V Beprpana Paccena B ero BecbMa cBO€0Opa3HON KHUTE, B CIIOBAPHOM CTaThe, O3arjiaBjIeHHOM
«['umore3a, eficTBUE B COOTBETCTBUM C TMITOTE301», HAXOAUM CJISAYIOIINE CIIOBA: «...HEIOCTATOYHO
MIPU3HATH, YTO BCE Hallle 3HAHWE B TOW WJIM MHOW CTEMNEHH 3bI0KO 1 HEeolpeaeIeHHO; HEOOXOAUMO B
TO K€ BpeMsI HAyUMThCsl IEWCTBOBATh B COOTBETCTBUH C JIyYIIIel THUIOTE301, HO 6e3 JOrMaTuiecKoi
BepHI B Heew. !

MBbI IpeAnoNoXKUII, YTO LeJIeTIoNaran1e, ero Mporeaypsl U pe3yJIbTar JOKHB 00Pa30BbIBATH
(moMmKHOE) OOBEKTUBHO OOYCIIOBJICHHBIN TIeJIeyCTPEeMJICHHBIN KOCTSIK COOTBETCTBYIOIICH, B IAHHOM
Cllyyae COBPEMEHHOM OTEYECTBEHHOI CUCTEMBI YTOJIOBHOTO CYJOIPOM3BOICTBA.

[No3Hanue MoObIX 00BEKTUBHBIX 3aKOHOMEPHOCTEH 1 IIPOBE/ICHNE MX B )KM3HB OCYIIIECTBIISIETCS
YeJIOBeKaMH WJIM UX COBOKYITHOCTSIMHM, TIOCJIEJHEE OCOOEHHO XapaKTEepHO /ISl POBEICHHSI TIO3HAH-
HOT'0, TOYHEE BHIBOJIOB U3 HETO, B )KU3Hb. TaknM 00pa3om, JIio0oe 1iesienonaraHie (a B HallleM ciydae
1esieronaranme B cepe yroJoBHOTO MpoIiecca) ecTb CyObeKT-0ObEKTHBIH MPOIIecc.

CyOBbeKTHBHBIE OIMACHOCTU (CYOBEKTMBU3M Ha Pa3MYHBIX YPOBHSX, BIUIOTH 0 OBITOBOTO)
Tporecca LiesenoiaraHysi B yroJloBHOM CYy/IOIIPOM3BOICTBE MHOTOKpaTHbI. [Ipeskie ueM pe3yabrarsl
LieJIenoJlaraHusl CTaHyT peajlbHO JETEPMUHUPOBATh B KOHKPETHBIX YCJIOBUSIX MECTa M BPEMEHHU OIlpe-
JeJIEHHBIN YTOJIOBHBIN MPOIIECC, OHU AOJKHBI Oy/IyT MPEOIONeTh:

1) onmacHOCTh UCKaKeHMS TP MO3HAHUU OOBEKTUBHBIX 3aKOHOMEPHOCTEH;

12
yHOTpe6JIeHHOMy HaMu CJIOBY 3aboma 3€Ch HE NNPUAACTCA 3HAYEHUE CIIENUAJIbHOTO TEPMUHA. %151 yHOTpCéIIHeM €ro B O0bI-
JCHHOM CMBICJIE, MOXXHO CKa3aTh, B nnTepaTypHoﬁ OKpPacke.

13 paccen B. Punocoekuii cnoBapb pazyma, Mmatepun 1 Mopaiu / Ilep. ¢ anr. — K.: Port-Royal, 1996. — C. 60.
13



A. II. Ilomog. <<]_le.‘16110.*l‘dl aHUE B COBPEMEHHOM OTC€CUECTBEHHOM YT'OJIOBHOM CYIOITPOU3BOACTBE»

2) onacHOCTh CyObEKTUBU3MA P MHTEPITPETAIMH UCCIIEIOBATENIEM ITOTyYeHHBIX PE3Yy/IbTaTOB;

3) onacHOCTh CyObEKTUBHU3MA ITPY COCTABJICHUH MCCIiejoBaTesieM HH(GOPMAITMOHHOTO COO0IIe-
HUS O CBOEM OTKpBITHH (cocTaBiieHrne cooOmenuss B CMUul, nagopmupoBanue 3akoHOIATEIS WIH
MIPaBOIPUMEHUTEIS], MHbIE CPEJCTBA Mepenaur MH(GOPMAIMK O TIO3HAHHON 3aKOHOMEPHOCTH);

4) OMacHOCTH MCKaXEHUs U CYOBEKTUBU3MA OLIEHKU COOOIIEHHS] BOCIIPUHSIITOrO 3aKOHO/ATe-
JeM;

5) OMacHOCTH UCKAXEHUSI U CYOBEKTUBU3MA OLIEHKH COOOIIEHHU I BOCIIPHHSITOTO MTPAaBOIIpUMe-
HUTeNeM (TpodeccroHanbHast MHEpLUs, PO eCcCHOHANBHBIE TPeyOeKACHNS);

6) ONacHOCTH MCKaXXE€HUsl 3aKOHOAATEJIEM MOJIyYeHHOU MHGOpMalvu MpU TpaHcgopMalun
BBIBOJIOB M3 HEE B MPABOBbIE HOPMbI; HEKOMIIETEHTHOCTh MH/AVWBHU/IOB, BXOASIIMX B 3aKOHOJATEBHBIH
Opras;

7) OnacHOCTh BAMSIHUS HAa 3aKOHOJATEIbHBINA MPOLIECC IPYTHX CYObEKTUBHBIX JIETEPMUHAHT;

8) omacHOCTh BXOK/IEHHSI HOBBIX HOPM B NPOTHBOpPEYME C MHIWUBHUIYAJbHBIM U T'PYIIIOBHIM
(mpodeccuoHabHBIM) ITPABOCO3HAHUEM TTPABOIPUMEHUTEIIS;

9) omacHOCTh CYyOBEKTUBHBIX PACXOXJICHUI B MPABOCO3HAHUM CPEAM YYACTHUKOB Ipoliecca
1eJIeTIONAraHusl ¥ BHEJIPEHUS €T pe3yJIbTaToB.

Boito 6b1 HeBepHBIM BO «BBeseHMM» 0OONTH BOMPOC O METOOJOTHH, B pyciie KOTOPOH U
nycanach MoHorpadus... MeTogonorust Kak TEpMUH B CaMOM OOIIEM CMBICIIE MCTIONb3YeTCs st
0003HaueHsl, KAK MUHUMYM, [IBYX MOHSATHIA. Bo-mepBbIX, Tak 0003HaUaeTcsl yueHHe O MeToe Kak
(eHOMeHe ObITH S, BO-BTOPBIX, — YUEHHE O METOJAX YeJIOBEUECKOH JeSITeIbHOCTH, B TOM YHCIIEe TIO3HA-
BaTesIbHOW. B HacTosiei padote, eciiv MHOE MPSIMO HEe OTOBOPEHO, MBI, KaK MPaBUIIO, UCXOIUM U3
BTOPOTO 3HAYECHU I TOTO TEPMUHA: METOIOJIOT S ACATEIBHOCTH IO TIO3HAHUIO SIBJICHUH OO BEKTUBHOM
PeabHOCTH, MO3HABATEILHON JEeSITEIbHOCTH.

KoHkpeTHast COBOKYITHOCTh METOIOTIOTMUECKHUX 3HAHHUI MOXET ObITh CTPYKTYpUPOBAHA B Kaue-
CTBE CaMOCTOSITEIbHOM OTPACIIH 3HAHUI, CAMOCTOSATENTbHON HayKH. TaKoBOM, B YaCTHOCTH, SIBJISIETCS
METOIOJIOT s TIO3HABATEILHOM EesITeIbHOCTH. DTa METONOJIOTUs UMeeT oOIue, K TOMY ke He JI0
KOHIIa IEMapKUPOBAHHbIE, TPAHULIBI C TAKOM HAyKOH HayK, Kak (pui10ocousi U ¢ THOCEOIOTHEN, pac-
CMaTpHBAIONIEHCS B pa3HbIX HICTOUHHUKAX M KaK paszzien (priocouu U Kak caMOCTOsITeNIbHAsI OTPacib
3HaHui. [lepBas cutyanms Gonee pacnpocTpaHeHa.

B cBs13u ¢ pocToM AuanazoHa BEKTOPOB MO3HAHMS U, CJIEJOBATEIbHO, pa3HOOOpa3Hs ero MeTo-
JIOB, Hapsily ¢ BCeoOIell MEeTOIONIOrUel B IMOCTeAHUE JIECATHICTUS TOSIBIISIETCS MOTPEOHOCTh B
OTPACJIEBBIX ¥ MHBIX CIIEIIMAIBHBIX METONOJIOTUSAX MO3HaHUs1. CrieruaibHble METOAOIOT MY TTO3HAHUS
OOBIYHO BBHICTYIAIOT B KAYECTBE BECOMBIX, OTHOCUTEILHO CAMOCTOSITENTBHBIX COIEPKATENIBHO U CTPYK-
TYPHO, YacTeil OTPACeBbIX HAyK.

MeTtononorusi aHaTM3UPYeMbIX B MOHOT'pa(huH SIBJIEHUH — TUAJIEKTUIECKuii Matepuann3m. Ero
YCTOM TIO3BOJISIIOT HaM, B Mpefesax LeJecOOOPa3sHOCTH, WCTIOIb30BaTh MOJIE3HbIE METOAbI JPYrHX
COBPEMEHHBIX (PHIOCO(CKUX CUCTEM, K MPUMEPY, pa3padaTbiBaeMyl0 HEOTIO3UTUBUCTAMU 6epudbu-
Kayuro Teopuil U runote3 (mpuHIMN Beprdukanum). Ham rcnons3zoBanue npouenyp Bepudukaiim
MIPE/ICTABIISIETCS MOJIE3HBIM, B YACTHOCTH, AJIsI POBEPKHU CYJIOM MTPOLIECCOB I0KA3bIBaHHSI-0O0CHOBA-
HUS$1, OCYILIECTBIISIEMBIX CTOPOHAMH, WJIM OLIEHKH CTOPOHOM TMO3HAHUSI-I0Ka3bIBAaHUSI, OCYILIIECTBIIsIe-
MOTO [IPOTUBHOM CTOPOHOM.

TepMuH U TOHSTUE 6GepupuKayuy HE CIUIIKOM PACHPOCTPAHEHbl B OTEUYECTBEHHOW Yro-
JIOBHO-TTPOLIECCYAJIbHOW JIUTEPAType, B TOM YHMCJIEe M B OOJIBIIOM YHCJIE MCTOUYHHMKOB IO TEOPUH
nokazaresbeTB. [10aToMy B 000CHOBaHME 11€71eCO00Pa3HOCTH UCTIOIb30BAHM S HEKOTOPHIX JIEMEHTOB
METO/IOJIOTMH HEOTIO3UTHBU3MA (BIIPOYEM, CITyYaeTcsi HAMMEHOBAHHUE ISl OOO3HAYECHUS IIKOJIBI U
TePMUH 9MNUPU3M) MbI TIPUBEJIEM BHITUCKY 13 paboThl beprpana Paccena.
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«Korna BHauane nosiBisieTcsi yTBEpXKJIEHHUE, a 3aTEM — OYEBUJHOCTb, CYIIECTBYET IpPOLECC,
Ha3bIBAEMbIi1 «BepudUKaLeil», TPeAnoaraloiil O4YHYI0 CTAaBKY YTBEPKAECHUS C OUEBUIHOCTBHIO. . ..
O4eBUIHOCTh TOMKHA 3aKJII0YAThCS B YYBCTBEHHOM OIBITE UJIM B CEPUU TAKUX OIBITOB» 4.

Hawm Tak:ke npencrasiisieTcst BecbMa BaXKHBIM aKIIEHT, TpocTaBisieMblid KemepoBeim B. E.: «Ha
cThIKe M<eTtononoruu> rno3Hanust 1 M. oObIIEHHOM IeSITebHOCTH JII0/Iel OOHAPYKMBAIOTCS M3MEHE-
HUsA XapakTepa M.: u3 M. o0Imx HOpM 1 TTPaBUJI IEATEIHHOCTH OHA MpeBpariaeTcs B M. MOCTaHOBKU
Y TIPOSICHEHHUsI YeJIOBEYEeCKUX MpodieM» 5. BHUMaHMe K yenoBedeckomy (hakTopy (UeTOBEYHOCTH,
IOYXOBHOCTH, CIIPABEUIMBOCTH) B pa3pelieHuH IpodieM YrOJIOBHOTO Cy/IOITPOM3BOICTBA XapaKTepHa
115 ocneqHux padoT A. B. ArytuHa. JIocTaTOuHO CKa3aTh B 9TOU CBSI3HM, YTO OJVH U3 Maparpagos
ero nocjegHel MoOHoOrpagpuu UMeHyercsl Tak: «MecTo COBECTH B YTOJIOBHO-IIPOLIECCYATbHOM JJOKa-
3bIBAHUN» °,

Be3 ocoboii ormacHOCTH OMIMOUTHCS MOKHO YTBEPKIATh, UTO HA HACTOSIIEM STarle Pa3BUTHUS
MPABOBOM HAyKM BceoOIasi METOONIOTUs pa3paboTaHa OCHOBaTe IbHEE U TIIyOKe, YeM METOH0JIOT U
oTpacieBbie. JJocTaTOYHO B3MISIHYTh B OOJBIIMHCTBE aBTOpehepaToB M0 MPAaBOBBIM HayKaM Ha ¢par-
MEHTBI, IIOCBSIIEHHbIE METOJOJIOTMH U METO/IaM MCCIIE/IOBAHUS.

Uro kacaeTcst KOHKPETHBIX, MCTIOb3YeMbIX B pa00Te METOMOB, TO JIOJKHBI 3aMETHTh, YTO IO
METO/IOM WCCJIE/IOBAaHMSI Mbl IOHUMAeM COBOKYITHOCTb IPUHIIMIIOB, TIPABIJI, MPUEMOB M TpeOOBa-
HUI, KOTOPbIMU HA/JIEKUT PyKOBOJCTBOBATHCS IIPY BOCTIPUATHH, ONIMCAHUU U AHAJIN3€E COOTBETCTBY-
I011ero 0ObeKTa.

Mertoapl MO3HaBaTENIbHON AEATENPHOCTU KJIACCU(PULMPYIOTCS N0 Pa3IMYHBIM OCHOBAaHUSIM
nenenus. [IIUpoKko pacnpocTpaHeHO X JieieHUe To cTereHn (00bheMy) oXBara MCCleyeMOu Jiei-
CTBUTEJILHOCTH. PaznuyaioT yersipe Takux rpymst: (1) BceoOume (yHuBepcasbHbIe); (2) oOmmeHay-
Hble; (3) YacTHO-Hay4HbIe U (4) crielMaibHbIE.

K cerognsimHeMy HIO B CpaBHEHMH C YaCTHOHAYYHBIMU METOJAMH OKa3aJIuch Oosiee pazpado-
TaHHBIMU HE TOJIBKO BCEOOIIMIA METO/I, HO M METOJIBI OOI1Ie-HayYHBIE.

Metoauku UcciieJOBaHUS OIMCAHBI B TEX MECTaX TEKCTa COUMHEHMS, I11e OHU PUMEHSIIOTCSI.

HoBusHa Hamero nogxoa K 9Toi BaKHOU MPOOIeMe CUMTASTCs 10 OCEHH — TI0 TIOJTyYeHHBIM
pe3ysbTaTtaM. B yacTHOCTH, OHa pe3yJIbTHpyeTcs UASHTU(DUKAIMEH 1 pacCCMOTPEHHEM MPOOIEMHOM
cuTyaluy. B coBpeMeHHOM OTeUeCTBEHHOM YIOJIOBHO-IIPOLIECCYAJIbHOM JIUTEPAType Lie/enoNaraHie
HU Ha COAEpKaTeJIbHOM, HU Ha ONepallMOHaIbHOM, HU Ha aKCHOJIOTUYECKOM YPOBHE MCCIIEIOBAHUIO
aBTOpamMH MOHOrpacuil emie He MogBEeprajIoch.

[TpoGnemHas cuTyanus 3Ta 3aKJII04aeTCs, BO-TIEPBBIX, B CEPhE3HON PacCOIIaCOBAHHOCTH I1eJie-
T0J1araHusl B COBPEMEHHOM OTEUECTBEHHOM YTOJIOBHOM CY/IOITPOU3BOCTBE U KOPPETUPYIOLIUX C HUM
oTpaciell rocyJapCTBEHHOM EATEIbHOCTU — a/IMUHUCTPATUBHOM, ONIEPaTUBHO-PO3BICKHOM.

PaccornacoBanHOCTb conepkaTenbHasi HAUYMHAETCS C OTCYTCTBUSI TEPMHHOJIOTMYECKON Hay4-
HOH CTPOTOCTH KaK B TEOPETUYECKON U yUeOHOU JIUTEepaType, TaK M B 3aKOHOATENIbHBIX TEKCTaX.

Hymaetcsi, eci Obl TI0100HBIE MOHOTpaUu OBUTM pacripoCTpaHEHbl U ObUIA BOCTPEOOBAHbI
3akoHopatenem, aerctByionmid YIIK P® mmen Obl coBceM Apyroil BHI, YeM TOT, KOTOPBI OH
MMeeT ceifiuac, a BOT JIOTIOJIHEHUI M U3MEHEHHUI K HeMy Tpesiarainoch Obl M MPUHUMAJIOCh TOpa3/io
MEHBIIE. ..

Paccmorpenue nienenonaranust B YCIT MoxeT ObITh a/IeKBaTHBIM PEaIbBHOMY TOJIOKEHUIO JeT
B TOCYapcTBe U OOINECTBE, B TOM YHCIIE JCHCTBUTEIHHOMY TOJIOKEHUIO JTMYHOCTH M COCTOSTHUIO
3aIIUTHl €r0 OOIIECTBOM U TOCYIAPCTBOM CPEACTBAMH YTOJIOBHOTO CYIONPOM3BOCTBA, JIUIIb TPH
YCJIOBUM COUYETAaHU S, B3aUMOJEVCTBUS TEOPUU U NMPAKTUKU TPOPUIAKTUKH, YTOJIOBHO-IIPOLIECCYaITb-

14 paccex b. Cnosaps... — C. 39.
15 CoBpemennbii (unocodcekuii cnoaps / [lox obmieit pen. B. E. Kemeposa. — 2-e n3a. ucnp. u gom. — Jlonnon, ®@pankpypr-Ha-
Maiine, [Mapuk, JliokcemOypr, Mocksa, Munck: «[laampunt», 1998. — C. 488.
16 Aryrun A. B. MupoBo33peHyeckre uier B yroJIOBHO-IIPOLIECCYaIbHOM JoKa3biBaHuK: MoHorpadus. — M., 2004. — C. 353—
374.
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HOM U ONEPaTUBHO-PO3BICKHOW JESITEIbHOCTH C OJHOMMEHHBIMU OTPACISIMA HAYKd U YIeOHBIMU
JIVICIIUTUTMHAME, TEOPHEN W MPAKTUKON 3aKOHOMATEIbCTBOBaHMS B 3ToM chepe. OOpaTuTh BHUMA-
HHE HEOOXOIMMO Ha COOTBETCTBHUE 1IEJIETIONAraHu sl COCTOSIHIIO MaTePUaIbHOTO YTOJIOBHOTO 1paBa, a
TaK’ke MHTepecaM U HaMepeHUsIM MOJIMTUYECKON BJIACTH.

1.1. ABTOpCcKue onpeseneHus CleIyoIMX NOHATHIL: «IIeJIerolaraHie B yTOJIOBHOM CY/IOTIPO-
W3BOJICTBE», «IIeJIb YTOJIOBHOTO Tporiecca», «(aKyJbTaTUBHBIE SJIEMEHTHI 1IeJIM YTOJIOBHOTO TPO-
1ecca», «3a/1aud YroJIOBHOTO CYJONPOM3BOACTBA», «HEIIOCPEICTBEHHAS 3a/lada CTaUr», «BTOPUY-
Hasl 3aja4a CTaJjul», «LeJIb JOKa3bIBAHUS» U psAAA APYTUX.

1.2. ConepkaHue M CTPYKTypa LiEJENONaraHusl B COBPEMEHHOM OTE€YECTBEHHOM YIOJIOBHOM
CYJOIPOM3BO/CTBE.

1.3. lepeBo 1ief1eli COBPEMEHHOTO OT€YECTBEHHOI'O YTOJIOBHOTO CY/IONPOU3BO/CTBA.

B cBoeM ceromHsIIHEM COCTOSIHUM YTOJOBHOE CYIOMPOM3BOACTBO 00MaJaeT HEIOCTaTOUHOM
IJ1s1 0OCITyKUBaHHSI HACEJIEHUsI TIPOITYCKHOM COCOOHOCTBhI0. OHO HE B COCTOSIHUM BBHITIOJIHUTH BCE
3asIBKY HA 00CITy’KMBaHKE, MTHBIMH CJIOBAMH, HE B COCTOSIHUH HA/IJIEXKAIIMM 00pa30M IPopearupoBarh
Ha BCE CUTHAJIbI O MPU3HAKaX MPEeCTYyIJICHUSIX.

OpHako, Kak MOKa3bIBAET CKOJIb-HUOYAh OOCTOSTEIbHBIN U OObEKTUBHBIN aHAN3 TIPAKTUKH,
TEHJEHLIUU MOC/IE/IHUX MOJIyTOpa AECATKOB JIET, HAIIPaBJICHHbIC HA YBEJIMYEHUE IIITATHOW YHCIIEHHO-
CTH MPABOOXPAHUTEIILHBIX OPTAHOB U CY/IOB, HE TOJIBKO MCUepnay ceOsi, HO U TMOBJIEKJIU Cepbe3HbIe
HEraTUBHbBIE MTOCIIEACTBUS.

B 37001 CBSI3M MBI MONAraeM, YTO MpU CETOAHSIIHEM MOJIOKEHUM BELIEH pe3epBbl yBeInve-
Hus apdextrBHocTH YCII exar He CTONBKO B YBEJIMUSHUH IITATOB, B YMHOKEHHU YHUCIa padoT-
HUKOB, 3aHATHIX B 3TOH cepe 0OIIeCTBEHHO-HEOOX0AMMOM AeATEIbHOCTH, CKOJIBKO B PaIlMOHAIIH-
3anmu opM 1 06psaoB YCII, ontumuzaium (pyHKIMR-3a/1a9 TOCYAAPCTBEHHBIX OPraHOB, BEAYIIIUX
IIPOU3BOJICTBO T10 JIeNy, MOBBIIEHNN KBAJIM(UKALMK UX TIEPCOHANIA, OUYEHb BO3MOKHO — IIPH CYIle-
CTBEHHOM YMEHBIIIEHUH UX YUCJIEHHOCTU IIPU KPATHOM YBEJIMYEHUU 3apIUIaThl.

3aauu MpaBOBOIO PEryIMPOBAHUS PA3JIMYHBIX ACIEKTOB JOKa3bIBaHUS — €r0 MPOLEAY P, JOIY-
CTUMOCTH U PEJIEBAHTHOCTH [I0KA3aTeJIbCTB, UCIIOJIb30BAHUS PE3YJIbTATOB ONEPATUBHO-PO3BICKHBIX
MEpOIPUATUI U TIp. U TIp., TI0 HAIIEMy MHEHUIO, TOJKHBI ObITh HAIIPaBJIEHbl HE HA OrpaHUYEHUS
CPE/ICTB JOKa3blBaHUs, a HA €r0 HaJAEKHOCTb U 3(P(PEKTUBHOCTh B KOHKPETHBIX KU3HEHHBIX YCIIO-
BUSIX.

Hpe,}lJIO)KeHI/IH M0 COBEPINICHCTBOBAHUIO
HOPMATUBHBIX aKTOB U IIPAKTHKE UX IIPUMECHECHUA

1. YronoBHO-TIpoliecCyaibHOE 3aKOHOATEIbCTBO, U3JaHKe HOPMATMBHOTO MPABOBOIO aKTa,
Jake WX CUCTeMBbI, — He 1IeJIb TOCYJapCcTBa W/ OOIIeCTBa, OHO — CPEJCTBO JOCTUKEHHUS OIpe/ie-
JICHHBIX 11eJIeH.

2. BHocs nipegyiokenus 06 uzMeHenun u gononHernd YIIK P® 2001 r., Mbl ucxoquau u3
TOTO, YTO CErofHs OOIIEeCTBO, €ro WICHHI M TOCYIapPCTBO HYKIAIOTCS B YTOJIOBHO-TIPOIIECCYaTHHOM
Kojlekce nepexonHoro nepuona. He criepyer cerogHsi CTpeMUThCSl CO3/1aBaTh MPABOBbIE HOPMBI Ha
BeKa. XOTs YroJIOBHO-TIPOIIeCCYaibHble HOPMBI 00Jiee YCTOMYMBBI BO BpEMEHH, YeM MaTepuasbHbIe,
BCE PaBHO HOPM, 3 (PEeKTUBHBIX Oe3 MomupUKAIIMU BO Bce BpeMeHa, He ObIBaeT. B mepeknuBaeMbiii
CTPaAHOMU TePEXOAHBIN TIEPUOJT HY)KHO CTPEMUTHLCS K TOMY, YTOOBI OHU CITYKWJIM UHTEPecam 3aKOHO-
MOCITYIITHOTO I'paXJaHWHA, OOIIEeCTBa U TOCYIapcTBAa KIMEHHO B TOT MEPHO/.

3. CoBokynHocTh gonosHeHuni U u3mMeHeHnit YIIK P® 2001 r. — cm. B [punoxenusix «Ilepe-
YyeHb npeiokeHuit o cosepiieHcTBoBanuio YIIK P® 2001 roga»: «Mcnonb3oBaHue pe3ynbTaToB
OIEePaTUBHO-PO3BICKHBIX MEPONPUSITUIA B KAUECTBE JI0KA3aTENILCTB IO YTOJIOBHOMY JIENTY JIOIYCKAeTCs
pu COOJTIOIEHUH JBYX CJICTYIONIMX YCTIOBHIA:
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1) Ecom npepiaraeMble KOMIIETEHTHBIM JOJKHOCTHBIM JIMLIOM /1S [IPUMEHEHUS B MPOIIECCe
JIOKa3bIBaHUS IO YTOJIOBHOMY JIeJy MpeIMeT WIM JOKYMEHT MOJIY4YEHbl MIPU MPOBEACHUU OIepa-
TUBHO-PO3BICKHOTO MEPOMPUATUS B COOTBETCTBUM ¢ HOPMaMH 3aKoHa 00 OnepaTuBHO-PO3BICKHOM
JIesITeIbHOCTH,

2) Ecnv nipu iproOIneHrH K YTOJIOBHOMY JIeJTy TIPE/ICTaBIeHHOrO MpeaMeTa WiIu JOKyMeHTa U
OTIEPUPOBAHKHU C HUM COOJTIOZIEHBI TPEOOBAHUS YTOJIOBHO-ITPOIIECCYAILHOTO KOJEKCA.

[Ipu pemennn Borpoca 0 JOMYCTUMOCTH UCTIOIb30BaHUS B KQUECTBE JI0KA3aTesIbCTBa MO yro-
JIOBHOMY JIeJTy JIOKYMEHTa WM TIpeAMeTa, MOTyYeHHOr0 CyObeKTOM OIepaTUBHO-PO3BICKHOW Hes-
TEJIBHOCTA B PE3YJIbTATe MPOBEIEHUS ONEPATUBHO-PO3BICKHOIO MEPONPUATHS, K IMPOLIELype Ore-
PaTUBHO-PO3BICKHOTO MEpOIPUATHS TPEOOBAHUS €e COOTBETCTBUs IMPOIEAype, MPeyCMOTPEHHON
YTOJIOBHO-ITPOLIECCYAIbHBIM KOIEKCOM, HEAOITYCTUMO .

DTO pa3Hble OTPACIIU MPOIECCYaTbHOTO MpaBa.

HeoOxonumpIM, 4acTo HEJOOIIEHMBAEMBIM CIICITUATCTAMU YTOJIOBHOTO M YTOJIOBHO-TIPOIIEC-
CYaJILHOT'O MpaBa yCJIOBUEM BOCCTAHOBJIEHUSI COITMAJIBHOM CIIPaBeI/TMBOCTH (11€/1b YTOJIOBHOTO HaKa-
3aHUS1) TIOCPEICTBOM ITPOM3BOJICTBA 10 YTOJIOBHBIM JIejiaM, a CJIeIoBaTeIbHO, OAHOM U3 3aj1a4, peria-
€MBIX JIJIsI JOCTUKEeHUSI YKA3aHHOW 11eJH, SIBJISIETCS OIpe/ie/ieHue BUHOBHOMY HaKa3aHUsl C y4eToM
BO3MENICHNS UM MPUYMHEHHOTO €r0 TPECTYITHBIM [MOBEACHUEM Bpe/la MOTEPIEBIIEMY.

17



A. II. Ilomog. <<]_le.‘16110.*l‘dl aHUE B COBPEMEHHOM OTC€CUECTBEHHOM YT'OJIOBHOM CYIOITPOU3BOACTBE»

I'naBa 1. IlousaTne neJenojaranus B
YrOJIOBHOM CYZONPOM3BO/ICTBE M €r0
nedununmna. Uepapxus nejen u 3aaa4 B YCII

Ilepsasi obsizannocmv npasa, Kaxoevbl 0Obl HU Obla €20 Opyeue
00513aHHOCIU, COCOUN 8 3HAHUU 1020, €20 OHO XOUen.
Hopoepm Bunep.
Kuoepnemuxa u oowecmeo .

Lenenonaranue, TepMuH, 3asBJIEHHBI HAMU YK€ B CAMOM HAMMEHOBAHHMH HAIIIETO COUYMHEHUSI
Y TIOBTOPEHHBI B HA3BaHUM €ro TIePBOM IJIABbI, B CIICIIMATBHON JIUTEPAType YINoTpeOsseTcst He TO
YTOOBI IIIMPOKO, HO yroTpedssieTcss. OHAKO y COCTaBUTENICH CIIOBApEH, CIIOBApE-CIIPaBOUYHUKOB U
T.II. ICTOYHUKOB OH TOMYJISIPHOCTBIO He ToNb3yeTcs. 1 3To0 HeCMOTpsi Ha TO, UTO COCTaBJICHUE U
M3aHNe BCEBO3MOKHBIX CJIOBApEl M CIIPABOYHUKOB MEPEKUBAET Cevac Meprojl pacliBeTa.

HaunHasi pa3mbliuiATh Haj Pa3IMYHBIMU acNeKTaMM LIEJIeTIolaraHusi, Mbl ¢ OOJIBIIMM BHU-
MaHHEeM 3HAKOMUWIUCH C TPYIaMH MPEAIIeCTBEHHUKOB, C TEMH HEMHOTMMH YTOJIOBHO-TTPOLIECCYaITh-
HBIMH, U HE TOJBKO YTOJIOBHO-IIPOLIECCYIbHBIMU (TIOCTIEAHUX, B YACTHOCTU (PUIIOCO(CKUX, CyIIe-
CTBEHHO OOJIblIIe), padOTaMu, B KOTOPBIX MX aBTOPBlI 3aHUMAJIMCh BOIPOCAMU IIEJIEToIaraHusi, ero
CTPYKTYpOM U aKCHOJIOTHEN B YTOJIOBHOM CYHAOIPOU3BOJCTBE, B YACTHOCTHU, TAKMMU JIEMEHTaMH €r0
peam3aiyy, Kak 11ejb yroJOBHOTO MPOIIecca, 3a1a41 YTOJIOBHOTO CY/IOITPOM3BOICTBA, X COOTHOIIIE-
HUeE ApYT ¢ ApyroM u T.1. CChUIKM Ha Psili U3 HUX TOCTIEAYIOT B TEKCTe MOHOTpahur B A TbHEHIIIEM.

3pech ke Ham Obl XOTEeJIOCh YKa3aTh JIMIIb Ha HEKOTOpbIe U3 paboT, KOTOpPhIE HAM TPE/ICTaB-
ns0TCst Haubosee natepecHbiMU. B 2004 r. B JIyraHcke w31aHa KHUra o[ UPOHUYHBIM HaUMEHOBa-
HUeM: «HeHayuyHble 3aMETKM O HEKOTOPBIX HAyYHBIX MPOoOIeMax yrojoBHOro mporiecca» 8. Pabora
sta npuHaiexkuT nepy b. I'. Po3oBckoro, viccrieioBaresis, JyiMTeIbHOE BpeMst IPOopadbOTaBIIero clie-
JIOBaTeJieM U MPOKYPOPOM-KpUMHUHATUCTOM B crcteme nipokypatypbl CCCP. [lepBoe ke acce B 31oi
KHUTE TTOMMEHOBAHO Tak: «Koe-4yTo o 11e11 yrosoBHOTO Mpoliecca U MepBOM 3aKphIToM cemadope
Ha MyTH €€ JOCTHXEeHUs». 1

Bunumo, to obcTosiTenscTBo, uto 006a Mbl ¢ b. I'. — mpakTuku, o0ycioBUIO MO coriache C
HUM 10 MHOTHM TO3UIIUSIM.

Jlabbl m30ekarh Cropa O CIOBaX U JUCIUIUIMHUPOBATH CBOE COOCTBEHHOE W3JIOKEHUE, MBI
COWIH 11eJIeCOOOPa3HbIM MPEANOCIaTh JaJbHEUIIIEMY U3JIOKEHHIO TeKCTa Ne(pUHUIMIO TieJiernoara-
HUS B TOM aclieKTe, B KaKOM 3TOT TepMHH yNOTpeOsieTcs B Hallel padoTe.

IlesrenoJiaranue — 3To0 MbICJAUTEJIbHAS /1€SITEJIbHOCTh, 3aKJII0YAIOIIAsICS B OCMbICJIe-
HHUM NIPo0JeMHOT cuTyaiuu » , mepeBo/ie ee B X0/e CHCTEMHOI0 aHAJIN3a B MpoodJemy ' u

17 Bunep H. KuGepHeruka u odiectso/ Ilep. ¢ anrt. — M.: Y3a. uHocTpanHo# jwmr., 1958 r. — C. 117.

13 PoszoBckmii B. T. HeHayuHble 3aMeTKH O HEKOTOPBIX HAyYHBIX MpodiieMax YroJloBHOro mnporecca: dcce. — Jlyranck: PUO
JIABJI, 2004. — 600 c.

19 PozoBcknii B. T. Vkas. cou — C. 17-130.

20 Bootme-To TepMUH NIPpOOJIeMHasI CUTYaIMsI YIOTpeOsieTcs, o KpaiHel Mepe, B TeX CMbIciax:1) cumyauus, nyscoarouwascs 6
paspeutenuy, uHa1e — CUCIeMd, HYMICOAIOWAsCst 8 npeobpazosanui; 2) aTpudyT WM COOBITHE YeIOBEUECKOTO OBITHS U IESITETbHOCTH,
KOTOPBIH IPOSIBIISIETCSI KaK TpedyIoIee OCMBICIESHNSI TPENSATCTBYE B UX JOCTHKEHNH; 3) OCO3HAHHE CYObEKTOM, MHANBHAYaTbHBIM MITH
TPYIIIOBBIM, HEBO3MOXHOCTH Pa3pelInThb TPYIHOCTH M IPOTUBOPEUHsI, BOSHUKIIHE B CUTYAIUH, C KOTOPOH OH CTOJIKHYJICS, peCypcaMu
HAJMYHBIX TIO3HAHWS U ONbITa. B Hamelf MoHorpaguu, ecim WHOE NMpsSMO HE OTOBOPEHO, 3TOT TePMUH YIOTpeOseTcsl B CMBICIE,
0003HaueHHOM (1) U BBIIEICHHOM KyPCHBOM.

2 [Tpobnema — 1) ocosnannas nponemnas cumyayusi (CM.) U CKOHCIMPYUPOBAHHbIE WAL XOMS Obl YKA3AHHbIE NYMIL ee paspeuie-
Husi (npeobpazosanusi cucmemvt); 2) HEOTbEMJIEMOE CBOICTBO OOBEKTa WM CyOBbEKTa (ampubym — cM.), YeTIOBEUeCKOro ObTus 1/
WJTH JIeSITEIBHOCTH, KOTOPBIA MPOSIBIISIETCS] KaK 3aTpy/AHEHUE B X MPOJOKEHHIHU W/ COXPaHEHHH; 3) OCO3HAHKE CYObEeKTOM HEBO3-
MOKHOCTH Pa3pelnTh IPOTUBOPEUH S, HHbIE TPYAHOCTH, BOHUKIIINE B JAHHOM CUTYAIMH, CPEICTBAMU HAIMYHBIX TIO3HAHUS U OITBITA.
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NpeanoJaramas Ha BbIX0/e CO3/1aHue /iepeBa IeJieil, NpeJHa3HauYeHHOr0 U MPUTro/IHOro
JUIS1 pa3penieHusi TOi Npo0JeMHOIl CUTyal[i, KOTOPasi M MOCJIYKIJIa HAYaJI0OM /ISl pa3-
MBIILIeHHAN (JJ151 MBICJIMTEJLHOM 1eATEJbHOCTH).

AHaim3 mo00i U3 OTpaciiell YeloBeYeCKON NesTeTbHOCTU, HOCSINEH IEeNeBYI0 YCTpeMJICH-
HOCTb, Ha Hall B3IJIsi/I, HE TOJBKO IieecooOpaseH, HO U HeoOxoquM. HaunHaTh MOJOOHBIN aHAIN3
HaJOOHO C ysICHeHUsI ee (OTpaciuv JesITeIbHOCTH) 1IeJH, €€ 337a4 ¥ COOTBETCTBUSI OOBIYHO NMPUMEHSI-
eMBbIX B TIPAKTHUKE 3TOH JeSITeIbHOCTA ¥ PEKOMEH/IyeMBbIX JJIs1 IPMMEHEHHS B Hell HayKOW M TIPAKTH-
KO (yNpaBJIsOMIMMHI TapaMeTpaMy COOTBETCTBYIOIIMX CUCTEM) CPEICTB M METO/IOB, CIIOCOOOB MX
JOCTHKEHHS TIOCTaBJIEHHBIM 1IeJN (TEPMUH 11eJb YIOTpeOleH B € AMHCTBEHHOM YHCIIe HAMEPEHHO —
3TO MO3UILHS! — 0O0OCHOBAHUE CM. HUXE) M 3a]a4aM.

[NomyepkHeM, HaMMYME YMIPABISIONIMX MapaMeTpoB, YHOMSHYTHIX IByMs a03allaMH BBIIIIE,
XapaKTepHO ISl KNOEPHETUYECKUX CUCTEM. B CHHEPrUCTCKUX cHCTeMax YIpaBJIsIONIe TapaMeTphl
OTCYTCTBYIOT. B CHHeprecTckoii cucteme ee OpraHu3aliiys, ee OpraHu3aloHHasi CTPYKTypa BO3HH-
KalOT ¥ BHYTPEHHUE AEHCTBHS, BHYTPEHHUE MEPECTPOMKH MTPOUCXOAAT Oe3 BHEIITHEr0 BO3/IEHCTBUS,
3a CYET MECTHBIX B3aMMOAEHCTBHMI MEXIy KOMIIOHEHTAMH CHCTEMBI, KOTOPbIE BKJIIOYAIOT («3aIryc-
KaioT», roBoput B. I1. [IpeITKOB)?> BHYTPEHHUI MEXaHU3M CAMOOPTaHU3AIHH.

Bceskas nenpb (B prustocodckoit ieTepMUHAIN) TIPEICTABIISAET OO0 TUITAHUPYEMBbIid, OXKUIae-
MBIH, TPEABOCXHUIIIAEMBIN KOHEUHbII Pe3y/IbTaT JEeATEIbHOCTH YeloBeKa (MM KOJIJIEKTUBA JIofeN ),
MpeJonpeIe IO BLIOOP COOTBETCTBYIOIIUX CPEJCTB U CUCTEMY CIelTU(UIECKUX IeHCTBUH 3. DTO
¢ omHOM cTopoHbl. C Ipyroi — 1enb SIBISETCs CIOCOOOM MHTErpaliy pa3uyHbIX JEHCTBUIA Yeno-
BEKa B HEKOTOPYIO MOCIIEJOBATEILHOCTD, CUPEUb CUCTEMY, U BBICTYIIAET B KAYECTBE HETIOCPE/ICTBEH-
HOTO MOTHBA, HATIPABJISIET M PETYMPYET pa3inuHble AeiicTBusi>. be3 neny Het nestenbHocTH. [Jake
OnmyxJaHue B TaOMPUHTE UMEET CBOIO 11eJIb — BHIATH U3 JTaOMpUHTA. ApuaiHa CHaOAMIa CBOEroO BO3-
TMOOIEHHOTO CPEACTBOM JUIs IOCTHKEHHUsI 9TOH 1iequ. Y ¢ Tex mop 11e/b ¥ CPeACTBa ee TOCTHKEHUS
Hepas3ly4YHbl IPU aHAJIM3e JII0OOM AeATEIbHOCTH, YTOJIOBHO-TIPOIIECCYaIbHON B TOM YHCIIE.

A BOT majieHue Cyabl C KpOBaTH BO BpeMsl CHa — He AeATeNbHOCTb. VIMEHHO MOTOMY, UTO B
NiepeMeIleHn YesloBeKa ¢ TMOCTeM Ha TOJ OTCYTCTBYET Iiesernoiaranie. B ciydaiiHoMm najgeHuu ¢
KpOBaTH HeT U cpelcTB. Her 1iesmm — HeT cpeacTB JOCTUKEHUS TIETH.

Bynyun yCBOGHHBIMM MHIMBUAYAIBHBIM U TPYIIIOBBIM MPABOCO3HAHUEM M MHCTUTYAJIM3UPO-
BaHHBIMU 11€JI1 HAYMHAIOT BBICTYTATh «KaK IIEHHOCTH, CTAHOBSITCS OMpeNeSeHHBIMU CTaHIapTaMU
OTHOILIEHUI 1M noBesieHrs. [IonoOHbIe IEHHOCTH MepeXUBAIOTCS YKe He KaK HeYTO MPOCTO Kesa-
eMoe, HO YTUMOE, U €CJT OHU CTAHOBSITCS HOPMaMH, TO CIIyXaT OJHUM U3 BaXHEHIMX (pakTopoB
YCTOMYHMBOCTH OOIIECTBEHHON CUCTEMBI»Z.

«[onsTre «uenb» — et T. [TapcoHc, — Beerna npearnosaraeT COOTHECEHHOCTh ¢ OyIyIM
COCTOSIHUEM, KOTOpOe JIMOO B HACTOSIIIIMA MOMEHT HE CYLIECTBYeT M He OyleT CyIeCTBOBaTh, €Cu
aKTOpPOM2® 4TO-TO He OyIIeT AJIs STOTO CieNiaHo, MO0, HA0OOPOT, KeTaeMOoe COCTOSIHUAE CYIIIECTBYET,
HO OHO HE OCTaeTCsi HEM3MEHHBIM, €CJIM aKTOp He MpPEeANpPUMET ISl 3TOr0 KaKUX-TO JEUCTBUI»?.

TepmMuH MHOTO3HAYeH M ynoTpedisieTcsi, 0COOEHHO B YCTHOH peun u nmyorimkanusx (o6Haponosanusx CMUulI), u B ap., He Bcerna
CTpOTVX 3HaYeHUsIX. B HarreM Tpyne TepMuH «pobieMa» MOHUMAEeTCs B TIEPBOM U3 YKa3aHHBIX 3HAYEHHUI.

2 Copemennblii ¢pusiocoBckuii cnoaps / [og o6weit pen. B. E. Kemeposa. — 2-e uzg. uctp. u gor. — Jlonnon, ®@pankgypr-Ha-
Maiine, [Mapux, JliokcemOypr, MockBa, MuHck: «Ilannpunrs», 1998.

B ome: Punocodekuii cnobaps / Iog pex. U. T. ®ponosa. — 7-e usg., nepepad. u gon. — M., 2001. — C.646; CoBpemenHast
¢punocodus: ciosaps un xpecromarus. — Pocros-na-[lony, 1995. — C. 87.

24 Cm.: KasakeBnu T. A. [lesecoo6pa3HOCTh U 1ieNTb B 00ImecTBeHHOM passutun. — JI., 1969. — C. 45-46; Marepunaaucrnye-
ckas quanektuka: Kparkuit ouepk teopun. — M., 1980. — C. 169; ®usocoBckuii cioBapb. — M., 1981. — C. 406; ®Punocosckmil
SHIUKJIONeAnYecKnil cnosapb. — M., 1983. — C. 763; HUansimes A. U. Apucrotens. — M., 1987. — C. 74.

% Maasko A. B., IIynmukos K. B. Llenu u cpeactsa B mpase U nmpaBoBoi nonutuke. — Caparos, 2003. — C. 13.

% NMaxce KOMITBIOTEp B3OYHTOBAJICSI OT CJIOBA «aKTOP». KoHewHo, He pycckoe oHo. OJHAKO IUTHPYEM U BHIHYKISHBI HCTIONIb30BaTh
CJIOBO, KOTOPOE MePEBOAUNK, BUIUMO, TIPOU3BEIT OT CJIOBA «aKT».

*" IMapconc T. O CTPYKType coluanbHoro aeiicteusd. — M., — C.96.
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3aberasi HECKOJIBKO BIIEpesl, CKaKeM, UTO Ui Halllero Tpyaa oosee OJIM30K BTOPOM M3 HA3BAHHBIX
ciy4aeB, MO0 MaTeprabHOE YrOJIOBHOE M YTOJIOBHO-TIPOLIECCYaIbHOE MPABO, YTOJIOBHO-TPOIIECCY-
QJIbHOE CYJONPOU3BOCTBO KAaK OTPacib FOCYAAPCTBEHHON NEesITebHOCTH HAIlEIeHbl HA COXPaHEHHe
(3amIuUTy) yCIIOBUM CYIIECTBOBAHUS U Pa3BUTHSI OOIIIECTBA.

C no3unuii MpakTHYECKHX, YTOOBI (hopMyHpyeMast 11e/b He OKa3aaach MPOILyKTOM TBOPYECTBA
rOroJieBCKoro MaHusioBa, [ist JaJbHEHIIIEro pa3roBopa X0y HallOMHUTb caMoMy ce0e, Iy TeBOH 3HaK
MOCTABUTh:

1) nocTrxeHue Lesu, Hapsiay C CAMbIMU TOYHBIMH TEOPETHUYECKUMHU U JIAKe MPAKTUIECKH TIPU-
eMJIeMbIMU (POPMYJIMPOBKAMHU, TOJKHO OBITh 00ECIied4eHO HEOOXOMUMBIME CPECTBAMU;

2) 171t ee TOCTUKEHUSI JOJKHO OBITh OTIYILEHO JOCTATOYHOE BPEMSI;

3) DesITeNbHOCTD 10 AOCTHKEHHIO JJOJIKHA OCYIIECTBIISITHCS MIPUTOAHBIMU J1s1 9TOTO UCIIOJTHU-
TEJISIMH;

4) B pa3ziessIoneM 3aMbICeT YIPABIISIONIEro napamMmeTpa OKpyKeHUH CUCTEMBI, Cpe/ibl ee (PyHK-
[IMOHUPOBAHUSI.

[Tpu cobmoneHny Ha3BaHHBIX YCJIOBUH — OOJIBIIIE IAHCOB K TOMY, YTOOBI IIOJIAraTh 11eJb peaib-
HOW.

Onpenenenue NOHATHS I1eJb» TO3BOJISIET MHOTOE. Bo-TIepBhIX, TIIyOXe YsCHSIEIIb CYITHOCTb,
BHYTPEHHIOIO JIOTUKY U Ha3HAUYEHHE KaK yroJIOBHOTO CYJONPOU3BOICTBA B IIEJIOM, TaK M OTAEIbHBIX
ero CTaJiuii; BO-BTOPBIX, MOXHO IOIBITAThCSI UCYUCITUTH B COMOCTABJICHUH C APYTUMH JeTepMHUHAH-
TaMU COLUAIBHYIO M MHIUBHUIYAJIbHYIO IEHHOCTh YTOJIOBHOTO Tpoliecca Kak BaKHOTO MHCTPYMEHTa
yIIpaBJIEHHUs] TOCYAapPCTBOM U OOIIECTBOM; B-TPETHHX, MIPU COMOCTABICHUU 1M CO CPEICTBAMMU
ee JIOCTHKEHHUsI, C TAKUMH YCTOSIMU COOTBETCTBYIOIIEW OTPAC/IU JESITEIbHOCTH, KaK ee MPUHIIUIIbI,
JIydIlie MOHATh MPOTUBOPEUHS, CYIIECTBYIOIIME MEKIy HUMH, PaBHO KaKk M pa300paTbCsl C MPHYH-
HAMU TIPOTUBOPEYMI, OOHAPYKUBAIOIIMXCS MEXKAYy HOPMAaMH PEerIaMEHTHPYIOIIEe OTpaciii IpaBa
U CyOBEKTUBHBIMU (haKTOPAaMU COOTBETCTBYIOILEH peaslbHOW NEesITeIbHOCTH; B-4eTBEPTHIX, ONpejie-
JIMUThCS B CTPATETMH M TAKTHKE 3aKOHOAATETBbHON M YrOJIOBHO-TIPOLIECCYATIbHOM JIESTEbHOCTH; B-
MATHIX, PEIIUTh MHOTHE TIPOOJIeMBI, CBSI3aHHBIE € (P(HEKTUBHOCTHIO IAHHOW OTPAC/IU JIeSITeTbHOCTH.
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I'naBa 2. Ilesib 0TeueCTBEHHOTr0 YrOJIOBHOTIO IMpoIiecca

ITo cBoeil mpupoze Leny yroJoBHOTO MpOIecca B pa3HbIX TOCYIAPCTBEHHBIX U MPEArocynap-
CTBEHHBIX 00pa30BaHUSIX, BO-TIEPBBIX, HAXOAAIINXCS HA HICTOPHUYECKH COTIOCTABUMBIX YPOBHSIX pa3-
BUTHS U, BO-BTOPBIX, (DYHKIIMOHUPYIOIIKUX B CXOAHBIX YCJIOBHUSX, IPEACTABIISIOTCS aHAIOTUYHBIMH.
OpHako, Mo HallleMy MHEHHIO, OHU BO BCSAKOM CJIy4ae He TOXKJAECTBEHHBI.

Tomy ectp npuunHbl. Cpeau HUX:

1) cBOe0Opa3ue NCTOPUIECKOTO Pa3BUTHSI KOHKPETHOW YeJIOBEUECKOM OOLTHOCTH, BKITIOYAIO-
1iee B ce0s1 COMATbHO-9KOHOMHUUECKKE, HPABCTBEHHO-PEJTMTHO3HbBIE M TICUXOJIOTMYECKHE OCOOCH-
HOCTH,

2) TeCHO CBSI3aHHBIE C HUM (C UICTOPUYECKUM CBoeoOpasueM) Teoperrueckre ocHoBbl Y CIT;

3) cneuuduKa NPUPOAHON Cpeibl OOUTAHUS.

Jns1 mocneHel, B 4aCTHOCTH, 3HAYMMO COCTOSIHME KOMMYHMKAIUK (Kak MyTed cOOOIIeHUs
(TpaHCHOPT, OPOTH, CBSI3b), TAK M CIIOCOOOB pacIpOCTpaHEHHs OOIIECTBEHHO 3HAYMMOW HH(OP-
Mall1n); CTeNleHb OCEeJIOCTU HaceNieHus (a JUIsl KOUeBBbIX HApPOJIOB — COCTOSIHUE (COXpaHEHHE) CBSI-
3edl MeX/ly WieHaMH OOIIMHBI BO BpeMsl KOUEBHI ); BEJIMYMHA U TTOCTOSTHCTBO HACEJIEHHBIX ITYHKTOB,
XapakTep MeXJIMYHOCTHBIX CBSI3€H MEX/y UX KUTESMU.

Bornee netaibHO BIIMSIHUE PUPOTHON CPEbl OOUTAHUS U €€ COIATbHO-3KOHOMUYECKHUX, TICH-
XOJIOTMYECKMX M HPAaBCTBEHHO-PEJIMTMO3HBIX MOCIeACTBUM Ha aerepmuHauumio neian YCII u neneit
YTOJIOBHOTO HAKa3aHUsSI Mbl HAMEPEBAEMCSl PACCMOTPETh MO3%e BO (pparMeHTe, MOCBSIIIEHHOM COOT-
HoweHno LIYII u uenent yronoBHoro HakazaHusi. OueHb SIpKO, NMPEACTABISAETCS HAM, BIIMASTHUE
MIPUPOIHOM Cpelbl OOUTAHUS W ee MPOU3BOIHBIX Ha MOHMMAaHKE I11e1eCO00pasHbIX (COOOPa3HBIX C
LEJIBI0 COXPAHEHU s YCIJIOBHIA CYILIECTBOBAHUSI U PA3BUTHUSI OOINECTBA, MOXKET ObITh, JIyUIlle CKa3aTh —
oOmHe) 1iener Hakazanus U nenn Y CII nposiuiiocs B oObuasix u agarax CesepHoro Kapkaza B
nepuop aoiron Kaskasckou BorHbI (1817-1864), npaBaa, He Takon Aoirou, kKak CToneTHsss BOMHA
Mexy AHrauen u @panuuent (1337-1453).

[TockomnbKy MBI 3asIBIJIM B KQUECTBE METOIOJIOTMH CBOE MOHOTrpauy MaTepUuaTuCTUYECKYIO
OUAJIeKTUKY, HaM, HABEPHOE, HaJl0 OTMETHUTD, UTO UCTMAT (MICTOPUUECKUI MaTepraIn3M), a BCiie 3a
HUM U I0pUJMYECKUE HAYKU (HE TOJILKO YTOJOBHBIIH MPOLecC, HO M KPUMHUHOJIOTHS, YTOJIOBHOE ITPABO)
BecbMa HeOPEeKHO OTHOCHJIHCH K POJIH IPUPOIHON Cpe/Ibl OOUTAHMS KaK JISTEPMHUHAHTE COLUATBHOTO.
OpHako Mbl HE CTaHEM pa3BUBaTh 371€Ch ITO KPUTHUYECKOE 3ameuaHre. OXOTHUKOB 3JI0CTIOBUTh B
aJipec MapKcu3Ma cerofqHs u 6e3 Hac — cpe/iv OBIBIIMX MapKCHUCTOB — HAWJIETCS MPEJOCTAaTOYHO.

Konkperusupys cienaHHOe BbIIlIE YTBEPKICHUE, UYTO eI YTOJIOBHOTO MPOLIECca B pa3HbIX
rOCYJApCTBEHHBIX M JIOTOCYAAPCTBEHHBIX OOPAa30BaHUSIX, HAXOISIIMXCS HA UCTOPUYECKH COIMOCTa-
BUMBIX YPOBHSIX Pa3BUTHS U (DYHKIMOHHUPYIOIIUX B CXOAHBIX YCJIOBUSIX, MPEICTABISIIOTCS aHAJIO-
TMYHBIMH, OJIHAKO HE TOXKJEeCTBEHHbIMU, ckaxeM: LIV I coBpeMeHHOro oTeuecTBEHHOTO YrOJIOBHOTO
MPOLIECCA UMEET YEPThI CXOACTBA C AHAJIOTMYHBIMU MOHATUAMM B [IPABOBOW TEOPUM CTPaH 3amaHou
EBporniel u CIIIA, HO B cuily pa3inyus TpeX Ha3BaHHBIX BBIIIE UX JETEPMUHAHT AOJIKHA UMETh U
YepThl pa3inyusl.

OTU pa3Iuyusi CBSI3aHbI, PEXJie BCero, ¢ 0cOOEHHOCTSIMU rocyaapcTsa. Bespb yronoBHoe cyno-
MIPOM3BOJICTBO — ITO OTPACIIb FOCYIAPCTBEHHOM JIEATEILHOCTH C OCOOSHHOCTSIMU TaKOU (hOPMBI TOCY-
JapcTBa, KOTOPOE B 3alaJHOEBPOIEHCKON TOCYIapCTBEHHOCTU UMeHYeTcsl paBoBbiM. [1o Hamemy
MHEHHUIO, TTPU MAJIOKPUTUYHOM 3aMMCTBOBAHUM UJIEH «IIPABOBOTO rOCYJapCTBa», OXBATHUBILEM CIie-
[[UAJTUCTOB, a 0oJiee TOro HECTelUaUCTOB, IUIETAHTOB, B MOCEAHUE 1BA JIECSITKA JIeT MPOILIOro
CTOJIETHSI UMEJIO MECTO ClIe/lyIolee YITyIleHUe: He YUUThIBAJIUCh, BO-TIEPBBIX, TPOOJIEMBI COTJIacOBa-
HUSl B 3HAUUTEILHON Mepe IMPUIILIBIX, B3PAIIEHHBIX COBCEM HA JIPYroy MOYBe UJE OTHOCUTEIBLHO
YTOJIOBHOTO CY/IONPOU3BOJCTBA C KOPEHHBIMU POCCUHCKUMM, BO-BTOPBIX, COTNIACOBAHHOCTh WUJIEH-
TIPUIIIEITBIIEB ¢ OOIIECTBEHHBIM MTPABOCO3HAHKMEM, B TOM UHCIIE U C TPO(ECCUOHAIBHBIM.
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Tenepb HaOOHO, YTO Ha3bIBAETCsA, HA Oepery OOBSICHUTh CONlep)KaHue TEPMUHOB U TIOHSTHUH,
yIoTpeOIsieMbIX aBTOPOM B 3TOH 171aBe. OHM — MHCTPYMEHTAPUI HEe TOJIBKO JIsi MOHOTpahuu, HO
IJIs1 SJIEMEHTapHOTO B3aMMOIIOHMMAHUS MEky OOLIAIOIIMMUCS JPYT C IPYrOM IOPUCTaMH.

[IpaBoBoe rocynapcTBo, Kak Mbl €ro MOHUMAEM, XapaKTepU3yeTcsl TPeMsl OTIMYUTESIbHBIMU
(00s13aTebHBIMUI ) TTPU3HAKAMU:

1) BEpXOBEHCTBOM 3aKOHA;

2) paznesieHreM BJacTeil;

3) OTBETCTBEHHOCTBIO TOCYIAPCTBA MEPE IPaXJAHUHOM.

Panee aBTop MoHOrpaduy Ha3bIBaJI M YETBEPTHIA OTIIMYUTEIBHBIN IPU3HAK «IIPABOBOTO IOCY-
JapcTBa»: OTBETCTBEHHOCTh T'pakJaHWHA Tiepel rocygapctBoM. W nenman ommoOKy, MOpOKAEHHYIO,
KaK Mbl TelIepb [IOHUMAEM, €I'0 POCCUIICKUM (€BPA3UICKMM ) MEHTAJIUTETOM, €TI0 YBJIEYEHHOCTBIO 1/Ie-
SIMU TAITJIOBOTO TOCYIAPCTBA, B MEXaHU3Me KOTOPOT'O MEPBUYHBI 00513aHHOCTH. Mek1y TeM, Ipo YbH-
60, KpoMe TOCYJapCcTBa U €r0 YMHOBHUKOB, O0SI3aHHOCTH HBIHUE HE MPUHSATO TOBOPUTH.

OnHOM 13 MPUYMH PacTIpOCTPAaHEHHOCTH HAMMEHOBAHHU S «IIPABOBOE FOCYAAPCTBO, OMACAEMCS
MBI, SIBJISIETCSI «<KPACUBOCTb» CJIOB, B YACTHOCTH, HAJIMYME B HEM 3IUTETa «IIPaBoBoe». O mpuynHax
TAKOTO MOJYEPKUBaHNS (MPOHUHU Mbl HE CKPBIBAEM) — TIOTIO3KE.

KoHnernms mpaBoBOro rocyaapcrsa, 0COOEHHO B TeX CYETJMBBIX 00pa3ax, B KOTOPHIX OHa
riojiaeTcsi ceroqHs Ha Pycu, 06s3aHHOCTH MHIUBHIA TIEpe]] TOCYIapCTBOM M OOIIECTBOM B OOJIBIIMH-
CTBE CITy4aeB IIPOCTO UTHOPUPYET, OCTaBIsieT 03 BHUMAHUS. DTO 0OCTOSATENLCTBO HAILIO OTpaxe-
HUE B [TPOLIECCYAJIbHBIX CTaTyCaX MHOTMX YYaCTHUKOB YTOJIOBHOTO MPOLIECCA.

3amMeTuM, KOHLIEMNIIMS IPaBOBOIO FOCYAAPCTBA, M0 HAILIEMy MHEHMIO, MaJIo IIPUTOAHA AJ1s1 AeJI0-
BOTO aHAJI3a MHOTOYKCIIEHHBIX 1 MHOTOOOPa3HbIX (DyHKIIMI-337]a4 COBPEMEHHOT'O OTEUECTBEHHOTO
rocygapctBa. C ee MO3UIMIA Take TeOPETHUECKH JI0CTATOYHO TPYAHO OOBSCHUTH HEOOXOMUMOCTD U
MPAaBOBYIO BOZMOKHOCTD 3aIIUThI SKOJIOTMUYECKOW O€30MacCHOCTH OOIIECTBA, 2 TOTO HUKTO U3 TTOJb3Y-
IOIIUXCS 9TOM TEPMHUHOJIOTHEN U He 00bsicHsIeT. KpacuBO roBOPUTH MPO 3AIUTY OKPYKAIOIIEH Cpe/ibl
— BOT ¥ TOBOPAT. MeX1y TeM, OCHOBOH J1JI5 3AIIIUThI SKOJIOTMYECKOIN Oe30MacHOCTH OOIIEeCTBa sSIBJIS-
ercsl yke He IIPaBoBOe, a COLMAIbHO OPUEHTUPOBAHHOE TOCYIAPCTBO.

Xotenoch Obl 0OpaTUTh BHUMaHME el1le Ha CIeAyoliee, Ha Hall B3I, BaKHOE OOCTOSTE b-
crBo. ColMaibHO OPUEHTUPOBAHHOE (B MHOM TEPMHHOJIOIMU — COIMAILHOE) TOCY/IapcTBO OTrpa-
HUYMBAETCS OT coceledl (OT APYruxX pasHOBHIHOCTEW TOCYIApPCTBEHHBIX OOpa30BaHMI) CBOMMHU
(yHkumMAMU-3a1a4amMu, T.€. (PYHKIIMOHAJIBHBIMYU [TPU3HAKAMU, TEM, YTO UIMEHYETCSI IIPABOBBIM IOCY-
JapCTBOM — MTPU3HAKAMU CTPYKTYPHBIMH. BO BCSAKOM cilydae, CTpyKTYpHBIMU SIBJISTIOTCS T€ TPH TIPH-
3HaKa IIPaBOBOI'0O rOCYJApCTBa, KOTOPBIE Mbl HA3BAJIX BBILLIE.

«T'ocymapcrBo IpaBapi» H «TALI0BOE FOCYJapCTBO»
KaK ONMOHEHTHI MOHATHIO «IIPABOBOE rocy1apCcTBoO»

EBpazuiiiiel, Mbl 3Ha€M 3TO, €CTh U ceituac. Jlpyrumu ciioBamu, IipaBjia, Ha3bBaoT ceOsi. HaBep-
HOe, ObLTO OB HEITUYHO HA3BIBATH UX UMEHA, MO0, 10 HAIlleMy MHEHUIO, CPe/Id HUX 110 KpaiiHel Mepe
yeTBepo — pykoBoauteau crpaH CHI', BosHuknmx Ha teppuropru «yoneHnoro CCCP» (tepmuH,
KOTOpbIX Hepeako ynorpeonsier B. T. Tomun).

Uro kacaetcs npecraButesiei Hayku. .. OTMETHM, 4TO €Bpa3UiLibl IEPBOM MOJIOBUHBI X X BEKa
(H. H. Anekcees, I1. H. CaBurikuii, I1. I1. CyBunnckuii, H. C. Tpy6enkoi, I'. B. ®nopoBckuii u 1ip.),
a BPSJ1 JIM KTO U3 HenpeayOeKAEHHBIX CIEIMaIUCTOB CMOKET 9TO OTPHLIATh, UCXOIWIU U3 TOTO, UTO
Poccust — crpana eBpasuiickas®®, monaraim, 4to TIOHSITHE «IIPABOBOE TOCYAApCTBO» — TO UHCTPY-
MEHTapHii 3araIHOEBPOIENcKon (prnocour paBa U ee aMOMIIMO3HBIX, XOTsI M He Bceraa (a Moxer

8 IMon TEPMHUHOM «€Bpa3uiicKas, eBpasHiiCKoe» B HACTOSILEN cTaThe (hUIypUPYIOT IBa MOHATHS: eBpa3HiicKas — CTpaHa, Teppu-
TOpHUS KOTOPOH pacKHHyach Kak B EBporie, Tak ¥ B A3iu; eBpa3uiickoe — THIT rocyiapcTBa (rocyaapcTBO 00S3aHHOCTEN).

22



A. II. Ilomog. <<]_le.‘16110.‘lill aHUE B COBPEMEHHOM OTC€CUECTBEHHOM YT'OJIOBHOM CYIOITPOU3BOACTBE»

OBbITh, TIPaBUJIbHEE OYNIET CKa3aTh: KaK MPABUJIO) HEOOCHAMOUHO UHDOPMUPOBAHHBIX O POCCULICKOTI
U UHOIL BHee8PONENICKOLL OelicmeumenbHocmu, IpeacTaBuTesNIed, KOTOpble OrpaHUuYeHHOE (YaCTHOE),
CBOE TBITAIOTCS MPEACTaBUTh Kak Bceda oodiee.?’ Mbl CrielMaibHO BHITATHIIN OMPEIeSICHUE «CBOE».
HagepHoe, noHATHO nouemy.

Takas ke cuTyarys CJI0KUJIACh HIHUE C TEPMUHOM «IIMBUJIM30BAHHBIE» TOCY/1apCTBa. 3anaji-
HoeBponeiickas Tpaauuus (¢ CIIIA Ha ee fajbHEll BOCTOYHOW OKpavHe) BKJIAIBIBAET B HETO TaKoe
cofepkaHue, KOTOPOe XapaKTepHO /ISl KX COOCTBEHHOTO OBITHS M 00pa3a MbIIUICHUsI. Mexay TeMm,
[IUBWIN3AIIUY OBIBAIN M OBIBAIOT pa3HbIC.

Hagepnoe, He ciydaitno A. C. TIymkuH crieniuaiabHO BhIAESAET U3 OOMIEro MOHSTUS [IUBUJIH-
3allM¥ [IMBUJIM3AIINIO €BPOIEHCKYIO0. >

Camo CJI0BO «LIMBWJIM3ALIMsI», HECMOTPSI Ha €ro JIATUHCKUE KOpHM (civilis — rpaxIaHCKui,
rOCyIapCTBEHHBIN, MOTMTUYESCKHIA, TOA0OAIONIHIA IpaXJaHUHY) !, — 3armaIHOeBPOIIEHCKOE TI0 CBOEMY
renesucy. Io I1. 4. Yepnbix, oHO ObUTO 3amyIieHo B oopamienue OHope ne Mupado, HeMOCTOSTHHBIM
1 IIepeMeTUMBBIM JiesiTesieM Benkoi @panity3ckoii peBomorud, (B 1756 r.), pacnpocTpaHuioch B
I'epmanun u @paHnmy, MOITyYrB cOBpeMeHHOe 3HaueHue B XIX Beke .

BBIBOZIBI MCTOPUKA-3TUMOJIOTAa HECKOJIBKO OIMPOBEpraeT coOOpaXeHUe, BHICKA3aHHOE B CBOE
BpeMs ®@. DHrenbcoM: «I1o OTHOIIEHMIO K rpakaaHaM MyOIMYHAsI BIACTD IIEPBOHAYATBHO CYIIECTBO-
BaJIa TOJIKO B KAQ4eCTBE IMOJMLIMU. .. I03TOMY IpocroayiHsle ¢paniy3sl X VIII Beka u ropopuiu
HE 0 HapoIax IMBUIM30BAHHBIX, & O HAPOIAX MOJUIM3UPOBAHHBIX (nations policees)»**. Urto moge-
naenib, @. DHrenbe Toxke kU1 B EBporie 1 B OCHOBHOM MCXOAWJI B aHAJIMU3€ U3 TOTO, YTO BUAET U3
OKHA CBOETO JIOMa, U JaXe eCIU C BEpIIMHBI OappHKa, TO eBPONecKrX. EAMHCTBEHHOE cepbhe3Hoe
MCKJIIOYEHHE B ero padoTax B 9TOM IIJIaHEe — aHATN3 ObITHSI aMEPUKAHCKMX WHIICUIIEB, OCHOBAHHBIMH,
BIIpOUEM, TaKkKe Ha aHau3e eBporeiiiia Moprana B kaure «[IpoucxoxaeHne ceMbH, YacTHOU co0-
CTBEHHOCTHU U TOCY/1apCTBa».

Bepuemcs, onHako, K 11ee, Kacaioulencsl eBpa3uiiCcKoro TUIa rocy1apcTBa, K PyCCKOM Tpaau-
MU U POCCUICKOHN CYHTHOCTU (MEHTAJIMTETY) B IOHMMAHUU €Bpa3uiicKoro rocynapcrsa. Benen 3a
eBpa3uiillaMM HaM IPEICTaBIISIETCS, YTO ISl POCCUMCKUX TPAJULIMK XapaKTepHO HE IIPaBOBOE rocy-
JapcTBO, a rOCyAapcTBO npasipl. «He Bepy Oor JoOUT, a mpaBay», — MPEIBOCXUINAsT €BPa3HIIIEB,
ncan MBan Ilepecseros.® Ilo [lepecBeToBy, «rocyaapcTBO MpaBbl» — TO TOCYJAPCTBO, KU3HD B
KOTOPOM YCTPO€HA 10 €BAHTEeJIbCKUM 3arlOBE/ISIM.

EBanrenue xe, 3aMeTUM, COCPEJOTOUMBAET CBOE BHIMaHWE OTHIOAb HE Ha MpaBax — Ha 00s13aH-
HOCT$IX, B TOM YHMCJIe Ha OOSI3aHHOCTSIX OTHOCHTENIBHO COOMOeHUs (7151 TpakJaH) 1 0OecTieueHus,
rapaHTUPOBaHusA (Ul JOJKHOCTHBIX JIWILL) ITPaB IPYTUX IPakaaH rocyaapcrsa. EBanresnve BOBCe He
IIPU3BIBAET BEPYIOLLMX CYAUTHCSA € rocynapcTsoM. Biacts ot bora, BHymaer oHo. Keraru, camo ¢oBo
«CyIbsi» B TOM CMBICIIE, B KAKOM OHO ynoTpeOnsercs B Kuure cyneit M3pansieBbix, Majio 4eM OT/IH-
YaeTcs OT ymoTpeOIsieMOro B TOM ke KHHTe CJIoBa «Iapb»°. [IprBeaeM JIMIIb OMHY WIUTIOCTPAIIHIO

2 Zamernm, K CJIOBY, YTO Ype3MepHbIe aMOMILIMK HEPE/IKO PUBOST K HE3aMeYaeMOMYy HeBexecTBY. BoctouHast okpanHa 3anaj-
Hoii EBpornsl — CIITA — KOTOpbIe HBIHYE BCSYECKH MOHOCAT VIpaK, 7IeMEHTapHO YITYCKAIOT M3 BUY TAKHE OOCTOSITENIbCTBA, KAK HATIPHU-
Mep, npenofaBanye B Barnazne opucnpyaeHmm yxe B 4-M Beke.

30 Mymkun A. C. Homs. co6p. cou.: B 12 1. - T. 12. - C. 110.

31 JBopenkuii U. X. Jlatuncko-pycckuit cinoBaps: ok. S0 000 cioB. — 3-e usa., ucrtp. — M.: Pyc. 3., 1986. — 840 c.
32 Hsopenknii U. X. Jlaruacko-pycckuii cnoaps: ok. 50 000 cnos. — 3-e u3p., ucnp. — M.: Pyc. s13., 1986. — 840 c.
33

°° Tam xe.

3% Jureanc @. IMpoucxoxkeHne ceMbH, YacTHOM coOcTBeHHOCTH 1 rocynapersa // K. Mapke u @. DHresbe. VI36paHHbIe npouns-
Begenus: B 3-x T. — M.: [lomutuznar, 1983. - T. 3. - C. 314-315.

35 IlepecseroB U. A. Yeno6utnste // Urenns . o6mr. ncropun. — CII6.: Pxuroit, 1908. — C. 66.

36 Bu6.aus. Kunru Casiensoro macanus Berxoro u Hooro 3asera. (Kanonnueckue) / B pycckom nepepoge; C ITapasiensHbIMu
mectamu. — M.: «HoBast xu3Hb — CoBerckuii Coio3»; Muccronepckoe oommectso «Campus Crusade for Christ International», 1991. —
C. 258-285.
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ckazanHoMY: KHura cyneit okaHuMBaeTCs CeyonuM cTUXoM: «B Te qHu He Obiio taps y U3pawns;
Kaxpiii nenait To, 4To eMy Ka3ajaoch CIIPaBe [ IUBbIM» >,

Takast mo3uIys, 3aMETUM, IEPEKJIMKAETCS C YCTOSMU MYCYJIbMAHCKOTO MpaBa, ¢ MO3UIMSAMU
uciaamckux npaoBenoB. [lapuar (v [lap, B nepeBoe — «IyTh CII0BaHUS» ) «YKa3bIBAET MYCYJIb-
MaHWHY, KaK OH JIOJDKEH B COOTBETCTBUM C PEIMTUEN BecTH ceOsl, He pa3iinyasi... B IMPUHIIUIE €ro
00513aTeJIbCTB TI0 OTHOIIIEHUIO K ceOe MOoJ0OHBIM (TpaskIaHCKKe 00s3aTeNIbCTBA) U IO OTHOIICHUIO K
6ory (MOJIUTBA, TIOCT U T.J1.)»>%. OOpaTuM BHUMaHME Ha JIBE BBITEKAIOIINE U3 XapaKTePUCTUKH, MTPE-
naraemort P. JlaBuiom, 0COOEHHOCTH MYCYJIBMAHCKOTO IpaBa.

INepBas ocobeHHocth. OHO aKLEHTUPYET BHUMaHME Ha 00s3aHHOCTSIX. Ecim obs3aHHOCTH
OyIyT JOOPOCOBECTHO UCHIONHSATHCS, TO KOPPECHOHIUPYIOIIME UM TIpaBa TOKE OKAKYTCs peasin3o-
BaHHBIMU. TakuM oOpazom, [llapuar ocHOBaH Ha ujee 0Os3aTeIbCTB, BO3IOKEHHBIX HA YEJIOBEKa, a
HE Ha MpaBax, KOTOPbIE OH JIOJKEH 3allHIIATh.

Bropas ocobenHocts. [TogobHOE TOMY, 4TO TOBOPUTCS 00 aHTJIUHCKOM IPaBe, Mbl MOXKEM CKa-
3aTh ¥ IPO MYCYJIbMaHCKOE MIPaBO, — 3TO MPABO MPOLIECCYATUCTOB. Yke camo HaumeHnoBanue [lapu-
ara — «IyTh CJIEIOBaHMSI» — FOBOPUT O TOM, YTO Ha MEPBOM IUIaHE MPOLEAYPhl, IPOLIECCYATbHOE
MpaBo.

Bor kak periaercst BOmpoc ¢ BecbMa 3HAUYMMOM YacThl0 MaTepHaIbHOTO YTOJIOBHOTO MpaBa —
CaHKIUSMU. «. ..CaHKIIMe! 32 HEeBHITIOHEHNE 00S3aHHOCTE|, BO3JIaraeMbIX Ha BEPYIOIIETO, SIBJISETCS
Ipex TOro, KTO UX HapyIIaeT, IIO3TOMY MYCYJIbMaHCKOE ITPaBO yAeIsieT He 0COOEHHO MHOTO BHUMAHUSI
CAHKIIMSIM, YCTAaHABJIMBACMbIM CAMHMH HOpMaMu» *.

Ects ere oHa 0COOGHHOCTD MCIAMCKOTO 1paBa. B ommyune ot 6onee HaM (B CHITy UCTOpUYe-
CKMX OCOOEHHOCTEH pa3BUTHSI) 3HAKOMOTO 3aIlaHO-eBPOMNENCKOro, OHO PACIIPOCTPAHSIETCS TOIBKO
Ha OTHOILIECHUSI MeXIy MycyibMaHamu. Eciv oOBUHsIEMBI WM MOTEPHEBUIMIA HE MYCYJIbMaHUH,
[IMapuar OTHOIIEHUSI MEK/y PAa3HOPEIUIMO3HBIMU CTOPOHAMHU HE perympyeT .

3ameTuM, YTO MyCYJIbMaHCKOE€ MPaBO BO MHOTOM HE OJMHOKO B TaKOW MPABOBOM MIEOJIOTUH.
[onoGHBIe ke uaer UM UX aHAJIOTH JIeKAT TaKXKe B OCHOBE UYIEHCKOTro U MHIYCCKOTO MpaBa, mpa-
BOBbIX ccTeM JanbHero Bocroka (Kuraiickas Hapoanas Pecriyonuka, Anonus).

37 Bu6mst. Kaurn CesiesHoro macasus Berxoro 1 HoBoro 3asera. (Kanonunueckue). .. Kuura cyneit Uspaunessix. — C. 21, 25.
38 Jlaun P. OcHoBHBIC MpaBOBbIE TeOpUH coBpeMeHHOCTH (CpaBHHUTENBHOE 1PpaBo). — M.: ITporpecc, 1967. — C. 386.
39 Hasuj P. OcHoBHbIE TpaBoBBIe Teopuy coBpeMeHHocTH (CpaBHUTENBHOE ITpaBo). — M.: ITporpecc, 1967. — C. 386.

40 Hasuj P. Ykas. cou. — C. 386.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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